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APPLICATIONS FOR LEAVE TO
APPEAL FILED

DEMANDES D'AUTORISATION
D'APPEL DEPOSEES

M.D.
Katherine-Anne MacLeod
Ebrahim, MacLeod & Gervais
v. (29200)

B.L.(Qué)

Manon Bourbonnais

FILING DATE 6.5.2002

Pierre Lessard
Gilles Poulin
Adessky Poulin

c. (29093)
La Commission scolaire des Mille-Tles (Qué.)
Pierre Daviault

Lavery, de Billy

DATE DE PRODUCTION 10.5.2002

Sandra L ee Keddy
Jacob J. van der Laan
Gorman Nason

V. (29206)
Workplace Health, Safety and Compensation
Commission (N.B.)

E. Neil McKelvey, Q.C.

Stewart McKelvey Stirling Scales

FILING DATE 13.5.2002

Sheri Cathleen Lamirande
Martin D. Glazer

v. (29205)

Her Majesty the Queen (Man.)
Robert H. Morrison, Q.C.
A.G. of Manitoba

FILING DATE 22.5.2002

Kathleen Kufeldt
Ronald S. Noseworthy, Q.C.

Cox Hanson O’ Reilly Matheson
v. (29208)
Memorial University of Newfoundland (Nfld.)
Augustus G. Lilly, Q.C.
Stewart, McKelvey, Stirling, Scales

FILING DATE 9.5.2002

The Attorney General of Canada
John C. Spencer
A.G. of Canada

v. (29207)
Joseph Patrick Authorson, by his Litigation
Guardian, Lenore Majoros (Ont.)

Raymond G. Colautti

Raphael Partners

FILING DATE 10.5.2002

No Strings EnterprisesLtd., et al.
v. (29209)

The Attorney General of Canada, on behalf of
Her Majesty the Queen in Right of Canada, as
represented by TheMinister of National Revenue
(B.C.)

Clarke Burnett

Pushor, Mitchell, Davies, Montgomery &

Company

FILING DATE 13.5.2002

Neles ControlsLtd.
Brian J. Barr
MacL aren Corlett

V. (29186)
Her Majesty the Queen (F.C.)
Ritu Banerjee

A.G. of Canada

FILING DATE 17.5.2002

Durham Condominium Cor poration 123
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APPLICATIONS FOR LEAVE TO APPEAL
FILED

DEMANDES D'AUTORISATION D'APPEL
DEPOSEES

PatriciaM. Conway
Miller Thomson

v. (29204)
Amberwood Investments Limited and 1018898

Ontario Inc. (Ont.)
Alan S. Price

FILING DATE 21.5.2002
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APPLICATIONSFOR LEAVE DEMANDES SOUMISES A LA COUR
SUBMITTED TO COURT SINCE LAST DEPUIS LA DERNIERE PARUTION
| SSUE

MAY 27,2002/ LE 27 MAI 2002

CORAM: Chief Justice McLachlin and lacobucci and Arbour JJ./
Lejuge en chef McLachlin et lesjuges lacobucci et Arbour

Manitoba Association of Optometrists
v. (29030)
Dr. Keith Mondesir (Man.)

NATURE OF THE CASE

Administrativelaw - Appeals- Professional misconduct - Respondent optometrist found guilty of professional misconduct
by discipline committee - Court of Queen’s Bench upholding decision - Court of Appea reversing that judgment -
Whether Court of Appeal’s decision applies a level of procedural fairness which cannot be met at the preliminary,
investigative stage of proceedings by professional bodies.

PROCEDURAL HISTORY

January 2000 Respondent found guilty of professional misconduct
Discipline Committee of the Manitoba Association of

Optometrists

(Small, Caners and MacKenzie, Members)

May 17, 2001 Appeal dismissed
Court of Queen's Bench of Manitoba
(Menzies J))

November 23, 2001 Appeal alowed; conviction set aside
Court of Appeal of Manitoba
(Huband, Philp and Monnin JJ.A.)

January 18, 2002 Application for leave to appeal filed
Supreme Court of Canada

David R. Puentes
V. (28934)

Louis McNichol, deceased, by his Estate Trustee, Barbara McNichol, Barbara McNichol, Joanne Jacqueline
McNichol, by her Litigation Guardian, Barbara McNichol, Pamela L ouise M cNichol, Anthony Edward
McNichoal, Bill McNichol, Gwen McNichol
-and-

Mark Woldnik, Rosemary Schwarz, Adrianus A. Van Walraven, H. Percival, Seaforth Community Hospital

and Stratford General Hospital (Ont.)
NATURE OF THE CASE
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APPLICATIONS FOR LEAVE DEMANDES SOUMISES A LA COUR DEPUIS
SUBMITTED TO COURT SINCE LAST ISSUE LA DERNIERE PARUTION

International law — Procedural law — Civil procedure — Courts— Jurisdiction — Florida chiropractor treating patient from
Ontario immediately prior to patient’ s death — Chiropractor named as defendant in negligence action along with several
Ontario physiciansand hospital s— Defendants cross-claiming agai nst one another — Chiropractor moving for stay of action
alleging Ontario courts lack jurisdiction and are aforum non conveniens— Whether Court of Appeal erred in finding a
“real and substantial connection” between Ontario and subject matter of litigation — Whether Court of Appeal erred in
finding Ontario most appropriate and convenient forum for action.

PROCEDURAL HISTORY

December 4, 2000 Applicant’s motion for an order staying the action,
Ontario Superior Court of Justice dismissed

(Ross J.)

September 21, 2001 Appeal dismissed

Ontario Court of Appeal

(McMurtry C.J.0., Abellaand Goudge JJ.A.)

November 20, 2001 Application for leave to appeal filed
Supreme Court of Canada

Rexanna M. K eats
v. (28982)
Joseph Arditti (N.B.)

NATURE OF THE CASE

Torts - Damages - Assault and Battery - Breach of fiduciary duty - Applicant claimed damages for breach of fiduciary
doctor-patient relationship and for assault and battery - Whether the trial judge erred in his understanding of sexual
battery? - Whether aplaintiff can enter into avalid and enforceabl e contract where the respondent breached hisfiduciary
obligations to the plaintiff and, if so, in respect of the respondent’s breach of his fiduciary obligations? - Whether the
avoidanceof uncertain litigation concerning support isaways sufficient consideration for asettlement agreement?- What
is the appropriate assessment of damages?

PROCEDURAL HISTORY

November 14, 2000 Applicant’s action for damages for breach of fiduciary
Court of Queen's Bench of New Brunswick doctor-patient relationship, assault and battery dismissed
(Glennie J.)

October 11, 2001 Appeal dismissed

Court of Appeal of New Brunswick
(Ayles, Drapeau and Larlee JJ.A.)

December 21, 2001 Motion to extend time and application for leave to appeal
Supreme Court of Canada filed

March 7, 2002 Motion to strike affidavit and exhibitsin applicant’ sreply
Supreme Court of Canada denied; motion to accept sur- reply of respondent granted;
(Bastarache J.) reguest of applicant to file areply to sur-reply denied
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APPLICATIONS FOR LEAVE DEMANDES SOUMISES A LA COUR DEPUIS
SUBMITTED TO COURT SINCE LAST ISSUE LA DERNIERE PARUTION

CORAM: L’'Heureux-Dubé, Bastarache and Binnie JJ. /
LesjugesL’Heureux-Dubé, Bastarache et Binnie

Tiete O. Wolda
V. (28949)
Techform ProductsLimited and M & C Corporation (Ont.)

NATURE OF THE CASE

Commercial law - Contracts - Contract of employment - Consultancy agreement - Employee Technology Agreement -
Consideration - Duress - Applicant devel oped inventions while engaged as independent contractor - Issue of ownership
of inventions - Whether the court of appeal erred in reversing the trial judge on the issues of consideration and duress -
Whether the lower courts erred in law regarding the principles governing the ownership of inventions.

PROCEDURAL HISTORY

January 31, 2000 Respondent Techform declared owner of Tailgate Hinge
Ontario Superior Court of Justice Mechanism invention; Applicant declared owner of 3D
(Sachs J.) Hinge invention

February 17, 2000 Addendumto Reasonsfor judgment: Applicant entitledto
Ontario Superior Court of Justice $5,100 for breach of contract

(Sachs J.)

October 1, 2001 Appeal alowed, Techform declared owner of 3D Hinge;
Court of Appeal for Ontario appeal allowed with respect to the counterclaim for
(Charron, Rosenberg and Goudge JJ.A.) damages for breach of contract and counterclaim

dismissed; cross-appeal dismissed

November 30, 2001 Application for leave to appeadl filed
Supreme Court of Canada

Valerie Morrow
v. (28955)
The Special Compensation Fund of the Law Society of British Columbia (B.C.)

NATURE OF THE CASE

Administrative law - Judicia review - Applicant seeking $20 million in compensation from Respondent Specia
Compensation Fund - Chambers judge dismissing her application - Whether Court of Appeal erred in refusing to grant
Applicant leave to appeal that decision.

PROCEDURAL HISTORY

July 10, 2001 Applicant’s application for an order that the Respondent
Supreme Court of British Columbia pay some $20 million in compensation dismissed
(Cullen J.)
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APPLICATIONS FOR LEAVE DEMANDES SOUMISES A LA COUR DEPUIS

SUBMITTED TO COURT SINCE LAST ISSUE LA DERNIERE PARUTION

August 21, 2001 Applicant’s application for extension of time and leave to
Court of Appeal for British Columbia appeal dismissed; Applicant barred from commencing
(Hollinrake J.A.) proceedings to appeal July 10, 2001 order

November 20, 2001 Applicant’s application for review of August 21, 2001
Court of Appeal for British Columbia order dismissed

(Prowse, Hall and Levine JJA.)

December 11, 2001 Application for leave to appeal filed
Supreme Court of Canada

PRO-C Limited
V. (28926)
Computer City, Inc. (Ont.)

NATURE OF THE CASE

Property law - Trade-marks - Statutes - Interpretation - Trade-marks Act, R.S.C. 1985, c. T-13 - “Use” - Evidence -
Spoliation - Costs - Whether the Respondent used the Applicant’ s trade-mark as contemplated by the Trade-marks Act,
s. 19 - Whether the Court of Appeal correctly interpreted the words “normal course of trade” in the Trade-marks Act, s.
4 - Whether the sections of the Trade-marks Act which deal with unfair trade practices are applicable in this case -
Whether the Court of Appeal failed to give proper consideration to the facts of this case - Whether the Court of Appeal
properly failed to infer spoliation on the part of the Respondent - Whether compensatory and punitive damages should
have been granted - Whether the Court of Appeal properly assessed costs against the Applicant.

PROCEDURAL HISTORY

June 30, 2000 Respondent to pay general and punitive damagesfor trade-
Superior Court of Justice mark infringement

(Whitten J.)

September 11, 2001 Appeal alowed; cross-appeal dismissed

Court of Appeal for Ontario
(Carthy, Doherty and Moldaver JJ.A.)

January 17, 2002 Motion for extension of time and application for leave to
Supreme Court of Canada appea filed
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APPLICATIONS FOR LEAVE DEMANDES SOUMISES A LA COUR DEPUIS
SUBMITTED TO COURT SINCE LAST ISSUE LA DERNIERE PARUTION

CORAM: Gonthier, Major and LeBel JJ./
Lesjuges Gonthier, Major et LeBel

Julio Cesar Lucas
V. (28927)
Attorney General of Canada (Ont.)

NATURE OF THE CASE

Procedural law - Proceedings against the Crown - Motion to strike portions of statement of claim and to dismiss action
against Respondent - Criminal charges against Applicant for anal intercourse with person under 18 contrary to s. 159 of
Criminal Code withdrawn - Section 159 having been declared unconstitutional before charge laid - Applicant bringing
civil action against Attorney General of Canada and others - Claim against Attorney General for failing to exercise
legidative power to amend Criminal Code struck - Whether Applicant’s claim against Attorney General justiciable -
Whether there exists tort of constitutional negligence - Whether Respondent has duty to repeal or amend legislation
declared unconstitutional - Whether remedies available where Charter rights violated subsequent to declaration of
congtitutional validity

PROCEDURAL HISTORY

November 15, 2000 Respondent Attorney General of Canada’ smotionto strike
Ontario Superior Court of Justice out portions of the Applicant’s statement of claim and to
(Backhouse J.) dismiss the action, dismissed

June 14, 2001 Appeal alowed in part; Portions of the Applicant’'s
Ontario Superior Court of Justice (Divisional Court) statement of claim struck; Applicant’s action dismissed

(Then, Borkovich and Hill JJ.A.)

September 10, 2001 Applicant’s application for leave to appea to Court of
Court of Appeal for Ontario Appeal for Ontario dismissed

(Catzman, Doherty and Goudge JJ.A.)

December 21, 2001 Motion to extend time to file and serve the leave
Supreme Court of Canada application granted

(Binnie J.)

January 30, 2002 Application for leave to appeal filed

Supreme Court of Canada
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APPLICATIONS FOR LEAVE DEMANDES SOUMISES A LA COUR DEPUIS
SUBMITTED TO COURT SINCE LAST ISSUE LA DERNIERE PARUTION

Richard Carter, David Simmons, Howard Simmons,
Judy Hynes, Brian Wellon and Patricia Wellon

v. (29012)

The Town Council of the Town of Pasadena and
The Minister of Municipal and Provincial Affairs (Nfld.)

NATURE OF THE CASE

Municipal law - Expropriation - Equity - Laches - Whether the defence of laches was properly alowed when no evidence
was presented to ground the defence - Whether it is necessary to respect individua property rights in a “perimeter
expropriation” - Whether the Court of Appeal’sdecisionisin conflict with Costello v. Calgary [1983] 1 S.C.R. 14.

PROCEDURAL HISTORY

December 21, 2000 Application for declaration that expropriation of
Supreme Court of Newfoundland Applicants' land by Respondent Town of Pasadena was
(Welsh J.) invalid dismissed
October 16, 2001 Appeal dismissed.

Court of Appeal of Newfoundland
(Gushue, Steele and Roberts JJ.A.)

January 7, 2002 Application for leave to appeal filed
Supreme Court of Canada

Allen Mryglod and Sylvia Mryglod
v. (28913)

Nestor Mryglod, Freshair Enterprise Ltd and Classic Super Seamless Exteriors(1988) Ltd.,
Freshair Buildings Systems and Marilyn Kotrla (Sask.)

NATURE OF THE CASE

Procedural law - Civil procedure - Abuse of process - Siblings brought a motion to amend their pleadings in an action
against brother and his compani esto add brother’ swife and allegationsrel ating to debts by the companieswhich had been
rejected in a matrimonial action between the husband and wife - Wife brought motion to strike herself as defendant in
siblings action and strike allegations against her - Whether Court of Appeal erred in overturning motions judge’s order
allowing amendments and dismissing motion to strike - Whether Court of Appeal erred in application of doctrine of abuse
of process.

PROCEDURAL HISTORY

April 17, 2001 Applicants’ motion to amend statement of claim, allowed,;
Court of Queen's Bench of Saskatchewan Respondent Kotrla's application to strike her as a
(Barclay J.) defendant and al allegations against her, dismissed
September 10, 2001 Appea dlowed: Order amending pleadings, set aside;
Court of Appeal for Saskatchewan Respondent Kotrla struck as defendant
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APPLICATIONS FOR LEAVE DEMANDES SOUMISES A LA COUR DEPUIS
SUBMITTED TO COURT SINCE LAST ISSUE LA DERNIERE PARUTION

(Gerwing, Sherstobitoff and Jackson JJ.A.)

November 9, 2001 Application for leave to appeal filed
Supreme Court of Canada

Nestor Laverne Mryglod
v. (28914)
Marilyn Kotrla (Sask.)

NATURE OF THE CASE

Family law - Division of property - Valuation of assets - Alleged interests of siblingsin companies operated by husband -
Siblings not allowed to be added as parties to the Matrimonial Property Act action - Whether Court erred in failing to
direct a new trial in order to have the extent of siblings' interest in certain assets owned by the Applicant determined
before valuing the extent of the Applicant’s property subject to division.

PROCEDURAL HISTORY

August 10, 2000 Matrimonial property valued at $658, 962. 96: equal
Court of Queen's Bench of Saskatchewan division ordered

(Wimmer J.)

September 10, 2001 Applicant’s appeal dismissed

Court of Appeal for Saskatchewan
(Gerwing, Sherstobitoff and Jackson JJ.A.)

November 9, 2001 Application for leave to appeal filed
Supreme Court of Canada
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JUDGMENTSON APPLICATIONS JUGEMENTS RENDUS SUR LES
FOR LEAVE DEMANDESD'AUTORISATION

MAY 30, 2002/ LE 30 MAI 2002

28999 Kwok Ki Fong, ak.a. Jimmy Fong - v. - United States of America (B.C.) (Criminal)

CORAM: The Chief Justice, lacobucci and Arbour JJ.

The application for leave to appeal is dismissed.
Lademande d’ autorisation d’ appel est rejetée.

NATURE OF THE CASE

Canadian Charter of Rightsand Freedoms- Procedural law - Right to counsel - Evidence - Incul patory statement without
advice to right to counsel - Statement admitted by chambers judge conducting extradition hearing - Whether Applicant
detained at time statement made - Whether statement admissible - Whether documents seized in the search are sufficient
to justify the order of committal without incul patory statement.

PROCEDURAL HISTORY

April 13, 2000 Applicant’s statement declared admissible in extradition
Supreme Court of British Columbia proceedings

(Blair J.)

June 10, 2000 Committal of Applicant ordered

Supreme Court of British Columbia

(Blair J.)

December 3, 2001 Appeal dismissed

Court of Appeal of British Columbia
(Donald, Levine and Smith JJ.A.)

January 25, 2002 Application for leave to appeal filed
Supreme Court of Canada

28938 410675 Alberta L td., Abbey LaneHomesLtd., and B & R Development Cor poration, operating
under thetradenameof " Abbey L aneHomes" -v. - Trail South Developmentsinc. (Alta.) (Civil)

CORAM: The Chief Justice, lacobucci and Arbour JJ.

The application for leave to appeal is dismissed with costs.
Lademande d’ autorisation d’ appel est rejetée avec dépens.

NATURE OF THE CASE

Property law - Real Property - Sale of land - Remedies - Specific performance - Contract for the sale of commercial land
- Principles governing the granting of specific performance - Whether the lands are unique - Whether thereis conflictin
the case law regarding the remedy of specific performance - Whether the lower courts erred in awarding damages.

PROCEDURAL HISTORY

May 2", 2001 Applicant 410675 Alberta Ltd's action for specific
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Court of Queen’s Bench of Alberta performance dismissed; Respondent’s application to

(Gallant J.) discharge caveat of Applicant 410675 AlbertalLtd fromthe
land title allowed
October 3, 2001 Appeal dismissed

Court of Appeal of Alberta
(McClung, O’ Leary and Russell JJ.A.)

November 21, 2001 Application for leave to appeal filed
Supreme Court of Canada

28876 Jeanette Black, et al - v. - Canada Employment I nsurance Commission (FC) (Civil)

CORAM: The Chief Justice, lacobucci and Arbour JJ.

The application for leave to appeal is dismissed.
La demande d' autorisation d’ appel est rejetée.

NATURE OF THE CASE

Labour Law - Unemployment Insurance - Entitlement - Employee did not attempt to cross picket line during a strike by
co-workers represented by another Local of her union - Terms of an Essential Services Order excluded her from her
workplace during strike - Employee dis-entitled from unemployment insurance benefits because unemployment resulted
from alabour dispute - Whether employee re-entitled because she did not participate nor had a direct interest in other
Locd’s labour dispute - Whether non-striking employee precluded by an essential service order can be found to be
participating in another Local’ s strike - Whether employe€’ s interest in the outcome of strike or actions of employee’s
union can be grounds for finding participation - Whether failure to indicate willingness to work was grounds for finding
participation - Whether employer’s view as to whether employees might cross picket line can be grounds for finding
participation - Whether Court of Appeal’s approach makes unions the agent or mandatory of their members - Whether
Court of Appeal’s approach provides a disincentive to participate in negotiations respecting essential services.

PROCEDURAL HISTORY

July 15, 1998 Appeal fromdecisionthat applicant not eligiblefor benefits
Board of Referees dismissed
August 15, 2000 Appeal dismissed

Office of the Umpire

August 30, 2001 Application for judicial review dismissed
Federal Court of Appeal

(Rothstein, Sexton and Evans JJ.A.)

Octaober 26, 2001 Application for leave to appeal filed
Supreme Court of Canada

MOTIONS REQUETES

21.5.2002
Before/ Devant: THE DEPUTY REGISTRAR

Mation to extend thetimein which to serve and file Miguel Figueroa
the respondent’ s book of authorities
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MOTIONS REQUETES

V. (28194) Requéte en prorogation du délai imparti pour
signifier et déposer lerecueil dejurisprudence et de
The Attorney General of Canada (Ont.) doctrinedel’intimé

GRANTED / ACCORDEE Time extended to May 21, 2002, nunc pro tunc.

24.5.2002

Before/ Devant: THE DEPUTY REGISTRAR

Mation to extend the timein which to serve and file Requéte en prorogation du délai imparti pour
the factum of the intervener Criminal Lawyers signifier et déposer le mémoire de I'intervenante la
Association (Ontario) Criminal Lawyers Association (Ontario)
CheeK. Ling

v. (28315)

Her Majesty the Queen (B.C.)

GRANTED / ACCORDEE  Time extended to May 22, 2002.

24.5.2002

Before/ Devant: THE DEPUTY REGISTRAR

Mation to extend the timein which to serve and file Requéte en prorogation du délai imparti pour
the factum of the intervener Criminal Lawyers signifier et déposer le mémoire de l'intervenante la
Association (Ontario) Criminal Lawyers Association (Ontario)
Warren James Jarvis

v. (28378)

Her Majesty the Queen (Crim.)(Alta.)

GRANTED / ACCORDEE  Time extended to May 22, 2002.
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MOTIONS

REQUETES

24.5.2002
Before/ Devant: LEBEL J.

Motion for extension of time and leave to intervene

BY/PAR: Le procureur général du Québec
IN/DANS: A.P.
c. (28352)
E.D. (Qué)
GRANTED / ACCORDEE

Requéte visant a obtenir une prorogation de délai et
I"autorisation d'intervenir

A LA SUITE D’UNE DEMANDE du Procureur général du Québec visant & obtenir un prorogation de délai et

I"autorisation d'intervenir dans I’ appel susmentionné,
ET APRESAVOIR LU ladocumentation déposée;

L’ORDONNANCE SUIVANTE EST RENDUE;

Lademande en prorogation de délai et d’ autorisation d’ intervenir présentée par le Procureur général du Québec
est accueillie; lerequérant auraledroit designifier et déposer un mémoire de 20 pagestout au pluset laplaidoirie

seralimitée atrente (30) minutes.

L’intervenant n’aura pas le droit de produire d’ autres éléments de preuve ni d’ gjouter quoi que ce soit au dossier des

parties.

Conformément au par. 18(6) des Regles dela Cour suprémedu Canada, I’ intervenant paieraal’ appelant et al’ intimétous

débours suppl émentaires résultant de son intervention.

24.5.2002

Before/ Devant: BINNIE J.

Moation for a stay of execution

B.H., by her next friend, A.H., etal.
v. (29174)

The Director of Child Welfare for the Province of
Alberta, et d. (Alta)

Requéte en vue de surseoir al'exécution

DISMISSED / REJETEE The motion for an “interim” interim stay of execution is dismissed.
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NOTICE OF APPEAL FILED SINCE
LAST ISSUE

AVISD’APPEL DEPOSESDEPUISLA
DERNIERE PARUTION

23.5.2002
Gore Mutual Insurance Company
v. (28821)

Jim Christopher Churchland, et al. (B.C.)

24.5.2002
KP Pacific Holdings L td.

v. (28815)

Guardian Insurance Company of Canada, et al.

(B.C)
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AGENDA FOR JUNE 2002 CALENDRIER DE JUIN 2002

AGENDA for the week of June 10, 2002.
CALENDRIER dela semaine du 10 juin 2002.

Date of Hearing/ Case Number and Name/

Date d'audition Numéro et nom de la cause

2002/06/10 Motions/ Requétes

2002/06/11 Hughes Communications Inc., et al. v. Spar Aerospace Limited, et a. (Que.) (Civil) (By
Leave) (28070)

2002/06/11 Her Majesty the Queen v. Antonio Portante (Ont.) (Criminal) (As of Right) (28628)

2002/06/12 James Chamberlain, et a. v. The Board of Trustees of School District # 36 (Surrey) (B.C.)
(Civil) (By Leave) (28654)

2002/06/13 CheeK. Ling v. Her Majesty the Queen (B.C.) (Civil) (By Leave) (28315)

2002/06/13 Warren James Jarvis v. Her Mgjesty the Queen (Alta.) (Criminal) (By Leave) (28378)

2002/06/14 Attorney General of Nova Scotiav. Susan Walsh (N.S.) (Civil) (By Leave) (28179)

NOTE

This agenda is subject to change. Hearings normally commence at 9:45 am. each day. Where there are two cases
scheduled on a given day, the second case may be heard immediately after the first case, or at 2:00 p.m. Hearing dates
and times should be confirmed with Registry staff at (613) 996-8666.

Ce calendrier est sujet amodification. Lesaudiences débutent normalement & 9h45 chaque jour. Lorsque deux affaires
doivent étre entendues le méme jour, |’ audition de la deuxiéme affaire peut avoir lieu immédiatement apres celle de la
premiére ou encore a 14h. Ladate et I" heure d’ une audience doivent étre confirmées auprés du personnel du greffe au
(613) 996-8666.
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SUMMARIES OF THE CASES RESUMES DES AFFAIRES

28070 Hughes CommunicationsInc. et al v. Spar Aerospace Limited

International law - Conflict of laws- Articles 3135 and 3148 of the Civil Code of Québec - Jurisdiction of Quebec courts-
Forumnon conveniens - Whether the Quebec courts have jurisdiction over the action instituted by the Respondent against
the Appellants - Whether loss of reputation constitutes an “injurious act” under art. 3148 C.C.Q. - Whether an injurious
act occurred in Quebec - Whether the Respondent suffered damage in Quebec - Whether there isarea and substantial
connection between the subject matter of the Respondent’ s action and Quebec - Whether jurisdiction should be declined
on the basis of the doctrine of forum non conveniens?

TheAppellant, Motient Corporation (then conducting businessunder the name* American M obile Satellite Corporation”),
entered into a contract with Hughes Aircraft Corporation (“Hughes Aircraft”) whereby the latter became the prime
contractor for the manufacture of asatellite. Hughes Aircraft in turn entered into asubcontract with the Respondent, Spar
Aerospace Limited, for the manufacture of the communication payload of the satellite.

The satellite was launched into orbit on April 7, 1995. Thein-orbit testing which followed was successful and Motient
Corporation accepted the spacecraft. Moatient Corporation then engaged the Appellant, Viacom Inc. (formerly
Westinghouse Electric Corporation), to conduct ground stationtesting withthe Appellant, Satellite Transmission Systems.

In May 1995, upon Motient Corporation’s request, athird party evaluated the communications between the satellite and
aground stationin Virginia, USA. Serious damages were caused to the satellite and Hughes Aircraft refused to pay the
Respondent performance incentive payments provided for in the sub-contract agreement.

The Respondent instituted alawsuit in the province of Quebec alleging that signalsfrom the ground station to the satellite
pushed the later into overdrive, damaging the spacecraft severely. The Respondent blames the Appellants, aleging that
they are responsible for, among other, the improper calibration of the transmitting equipment, insufficient wiring,
inadequate surveillance and thelack of acommunication system between theground stationin Virginia, and the Appellant,
Hughes Communications Inc., in California. In its lawsuit, the Respondent claims $819,657 for loss of performance
incentives, $50,000 for loss of future profits caused by loss of reputation and $50,000 for expenses incurred in
investigating the damages to the satellite.

The Appellants, al brought declinatory motions challenging the jurisdiction of the Quebec courts to hear this matter.
Subsidiarily, two of the Appellants sought to have the suit dismissed on the basis of forum non conveniens. On October
4, 1999, Duval Hesler J. of the Quebec Superior Court dismissed the Appellants’ motions. The Appellants’ appeals to
the Quebec Court of Appeal were dismissed on May 24, 2000.

Origin of the case: Quebec
File No.: 28070
Judgment of the Court of Appeal: May 24, 2000
Counsel: Coalin K. Irving/Catherine McKenzie for the Appellant Hughes
Joshua C. Borenstein for the Appellant Viacom
James A. Woods/Christian Immer/Vikki Andrighetti for the Appellant Motient

Jean Bélanger/L ouis Charrette for the Appellant Satellite
Marc-André Blanchard for the Respondent
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28070 Hughes CommunicationsInc. et autresc. Spar Aérospatiale Limitée

Droitinternational - Droit international privé- Articles 3135 et 3148 du Code civil du Québec - Compétence destribunaux
du Québec - Forumnon conveniens- L’ action intentée par I’ intimée contreles appel antes est-elle du ressort destribunaux
du Québec? - L’ atteinte a la réputation constitue-t-elle un « fait dommageable » au sensde |’ art. 3148 du C.C.Q.7- Un
fait dommageable s est-il produit au Québec ? - L’ intimée a-t-elle subi un dommage au Québec?- Y a-t-il unlienréel et
substantiel entrel’ objet del’ action intentée par I’ intimée et |e Québec? - Les tribunaux du Québec devraient-ils décliner
compétence en se fondant sur la doctrine du forum non conveniens?

L’ appelante, Motient Corporation (qui al’ époquefaisait affaires sousle nom « American Mobile Satellite Corporation »),
aconclu un contrat avec Hughes Aircraft Corporation (« Hughes Aircraft ») en vertu duquel cette derniére est devenue
I’ entrepreneur général chargédelafabricationd’ un satellite. Hughes Aircraft aensuite donnéen sous-traitanceal’ intimée,
Spar Aerospace Limited, la fabrication du matériel de communications formant la charge utile du satellite.

Le satellite a été lancé en orhite le 7 avril 1995. L’ en orbite qui asuivi a été une réussite et Motient Corporation a
acceptél’ enginspatial . Motient Corporation aa orsengagél’ appel ante Viacom I nc. (anciennement appel ée Westinghouse
Electric Corporation) pour faire les essais de stations au sol avec I’ appelante Satellite Transmission Systems.

Enmai 1995, alademande de Motient Corporation, unetierce partie aévaluélescommunicationsentrele satellite et une
station au sol en Virginie, aux Etats-Unis. De graves dommages ont été causés au satellite et Hughes Aircraft arefusé de
payer al’intimée les primes de rendement prévues dans |e contrat de sous-traitance.

L’intimée aintenté une action dans la province de Québec, alléguant que les signaux de communications envoyés de la
station au satellite I’ avaient poussé en mode overdrive et que cela avait causé a I’ engin spatial de graves dommages.
L’ intimée blame les appelantes, disant qu’ elles sont responsables pour, entre autres, e calibrage erroné des appareils de
transmission, le cablage insuffisant, leur surveillance inadéquate et |’ absence d’ un systéme de communications entre la
station au sol en Virginieet I’ appel ante Hughes Communications Inc., en Californie. Danssapoursuite, I’ intiméeréclame
819 657 $ pour la perte des primes de rendement, 50 000 $ pour les pertes que |’ atteinte qui a été portée & sa réputation
lui occasionneraet 50 000 $ pour lesdépensesqu’ elleaengagées pour fairel’ éval uation desdommages causés au satellite.

Les appelantes ont toutes invoqué par requéte I’ exception d' incompétence : selon elles, I’ affaire ne reléverait pas des
tribunaux du Québec. Subsidiairement, deux des appelantes ont sollicité le rejet de I’ action en invoquant la doctrine du
forum non conveniens. Le4 octobre 1999, lejuge Duva Hesler dela Cour supérieure du Québec arejeté lesrequétes des
appelantes. Leur appel ala Cour d' appel du Québec a été rejeté le 24 mai 2000.

Origine: Québec

No du greffe: 28070

Arrét dela Cour d appe : 24 mai 2000

Avocats : Colin K. Irving/Catherine McKenzie pour I appellante Hughes

Joshua C. Borenstein pour |’ appellante Viacom

James A. Woods/Christian Immer/Vikki Andrighetti pour I’ appellante Motient
Jean Bélanger/L ouis Charrette pour I appellante Satellite

Marc-André Blanchard pour I’intimée

- 862 -



SUMMARIES OF THE CASES RESUMES DES AFFAIRES

28628 Her Majesty The Queen v. Antonio Portante

Criminal law - Evidence - Hearsay - Out-of-court statement - Jury instructions - Whether the majority of the Court of
Appeal erred in law in concluding that the jury had to ignore Coiro’s evidence about Angelo Portante’s statement in
considering DeFrancesca’ s credibility, but only in so far as he implicated the Respondent.

Four accused were tried and convicted for their rolesin the $3.1 million robbery of aL oomisarmed truck on August 31,
1995. The masterminds of the operation were Angelo Portante, al oomisguard at the time and Piero Perciballi, an active
duty police officer. Othersinvolved were Andre Pelliccione who impersonated a police officer and forced the Loomis
truck driver out of his vehicle at gun point. He was not otherwise involved in the planning of the robbery. The
Respondent is alleged to have made one diversionary call to the police at the time of the robbery. Hetook no part in the
planning of the robbery. He received a conditional sentence.

The Crown’ s case was based primarily on the evidence of three unindicted accomplices, Sam DeFrancesca, Danny Zeoli
and Marc Leggieri, who testified in exchange for agrant of immunity. Also playing amajor rolein the case was modern
cellular phone technology. Cellular phone records placed all accused within the vicinity of the robbery immediately
before, during and after its commission and established that they were constantly in touch with one another that evening.

The Respondent was alleged at trial to have made one of the two telephone callsto the police to divert patrolling officers
away from the location of the robbery. One of the unindicted accomplices, DeFrancesca, testified that he made just one
of thecalls. It wasthe defence’ stheory at trial that DeFrancescahad made both calls. The Crownrelied on DeFrancesca’ s
testimony in support of itstheory that the Respondent had made one of the calls, aswell as other circumstantial evidence.
The Respondent was convicted at trial of robbery. On appeal, he maintained that his conviction should be overturned
because it was based on inadmissible hearsay. He also submitted that the verdict was unreasonable. The majority of the
Court of Appeal allowed the appeal and ordered anew trial. Doherty J.A., dissenting, held that the trial judge had not
erred in ruling that a post offence statement made by one defendant implicating another defendant could be used in
ng the credibility of awitness, whose evidence implicated the other defendant.

Origin of the case: Ontario
FileNo.: 28628
Judgment of the Court of Appeal: May 8, 2001

Counsel: Scott C. Hutchison for the Appellant
Philip Campbell for the Respondent

- 863 -



SUMMARIES OF THE CASES RESUMES DES AFFAIRES

28628 SaMajesté La Reinec. Antonio Portante

Droit criminel - Preuve - Oui-dire - Déclaration extra-judiciaire - Directives au jury - Les juges majoritaires de la Cour
d appel ont-ils commis une erreur de droit en concluant que le jury devait ne pas tenir compte du témoignage de Coiro
au sujet de la déclaration d’ Angelo Portante dans I’ examen de la crédibilité de DeFrancesca, mais seulement dans la
mesure ou Coiro mettait I’ intimé en cause.

Quatre accusés ont subi leur proces et ont été déclarés coupables relativement a leur participation au vol qualifié
de 3,1 millions de dollars d’un camion blindé de Loomis le 31 ao(t 1995. Les maitres d' oeuvre de I’ opération étaient
Angelo Portante, un gardien de Loomisal’ époque, et Piero Perciballi, un policier en service actif. Andre Pelliccione, qui
s est fait passer pour un policier et aforcéle conducteur du camion de Loomisasortir de son véhicule alapointe du fusil,
aégalement participé. Il n"apas participé de quelque autrefagon alaplanification du vol qualifié. L’ intiméaurait effectué
un appel téléphonique alapolice pour faire diversion au moment du vol qualifié. Il n'apas pris part alaplanification du
vol. Il aregu une peine d emprisonnement avec sursis.

La preuve du ministére public se fondait essentiellement sur le témoignage de trois complices non accusés, Sam
DeFrancesca, Danny Zeoli et Marc Leggieri, qui ont témoigné en contrepartie del’immunité. Latechnol ogie moderne de
latéléphonie cellulaireaaussi jouéun rdle majeur dans!’ affaire. Lesregistresdetél éphonescellulaires ont établi quetous
les accusés se trouvaient dans les environs du lieu du vol qualifié juste avant, pendant et aprés sa perpétration et qu’ils
étaient constamment en communication les uns avec les autres au cours de cette soirée.

On aallégué au proceés que I'intimé avait effectué I’ un des deux appels téléphoniques alapolice qui visaient a éoigner
les patrouilleurs du lieu du vol qualifié. L'un des complices non accusés, DeFrancesca, a témoigné qu'il avait fait
seulement I’ un des appels. La théorie de la défense au procés voulait que DeFrancesca ait effectué les deux appels. A
I"appui de sathéorie selon laguellel’ intimé avait fait I’ un des appels, le ministére public s est fondé sur le témoignage de
DeFrancesca de méme que sur d’ autres éléments de preuve circonstancielle. Au proces, I'intimé a été déclaré coupable
devoal qualifié. Il asoutenu en appel que sa déclaration de cul pabilité devait étre annulée au motif qu’ elle s appuyait sur
une preuve par oui-dire inadmissible. | a également prétendu que le verdict était déraisonnable. Les juges majoritaires
dela Cour d' appel ont accueilli I appel et ont ordonné latenue d’ un nouveau procés. Dissident, lejuge Doherty aestimé
gue le juge du procés n’ avait commis aucune erreur en concluant qu’ une déclaration faite ala suite de lacommission de
I"infraction par un défendeur mettant en cause un autre défendeur pouvait étre utilisée pour évaluer la crédibilité d' un
témoin dont la déposition mettait en cause I autre défendeur.

Origine: Ontario

N° du greffe: 28628

Arrét dela Cour d appe : Le8 mai 2001

Avocats: M€ Scott C. Hutchison pour I’ appelante

Me€ Philip Campbell pour I'intimé
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28654 James Chamberlain et al v. The Board of Trustees of School District #36 (Surrey)

Administrative law - Jurisdiction - Canadian Charter of Rights and Freedoms - Equality rights- Freedom of religion -
School Board refused approval of books depicting positive representations of same-sex parents for use as learning
resources in kindergarten and grade one classrooms -Whether the School Board’ srefusal pursuant to section 85(2)(b) of
the School Act to approve learning resources because they include positive representations of same sex parents offends
the rights and freedoms guaranteed by sections 15(1), 2(a) and 2(b) of the Charter - Whether the proper interpretation of
the School Act precludes a School Board from refusing to approve books which include positive representations of same
sex parents on the basis that affirming the value of such familieswould conflict with the religious views of some parents.

The facts as found by the Chambers judge and/or by the Court of Appea are as follows. At the relevant time, Mr.
Chamberlain was aprimary school teacher teaching kindergarten classes at school swithin the Surrey School District. He
was amember of the British Columbia Teachers Federation and of Gay and Leshian Educatorsof B.C. (“GALE"). Since
1991 GALE had developed alist of resources dealing with issues of homosexuality, which list included the three books
at issuein this application. In December 1996 and January 1997 Mr. Chamberlain submitted the three books from the
GALE list to the Respondent School Board for approval as educational resource material at the kindergarten and grade
one levelsin the Surrey School District. The three books depicted children with same-sex parents.

OnApril 24, 1997 the Surrey School Board passed aresolution not approving the three booksfor use aslearning resources
for kindergarten and grade one students (the “Three Books' resolution”). This resolution followed a School Board
resolution of April 10, 1997 stating that resources from gay and lesbian groups are not approved for use in the Surrey
School District (the“GALE resolution”). The Appellants commenced proceedings under the Judicial Review Procedure
Act, R.S.B.C. 1996, c. 241, to quash the two resolutions on the basis that the resolutions were ultra vires the Board of
School Trustees because they were outside the authority delegated by the School Act. The Respondent contended that its
decision was madein consideration of strong parental concern about introducing the subject of same-sex parentsinto the
early education classroom, which parental participation isincorporated into education decisions by the School Act. The
School Board asserted that consideration of parental views on sensitiveissuesiswise, and that some trustees campaigned
for office on the platform of facilitating parental participation. The School Board further stated that the resolutions were
motivated by consideration of the well-being of children and their families, and that introduction of the books into the
classroom would raise asubject inappropriate for young children. The Respondent relied upon evidence that many inthe
community held strong religious and moral views against homosexuality, stating that the introduction of the three books
would infringe the parents’ rights to give moral guidance to their children and abridge the parents' freedom of religion.

The Supreme Court of British Columbia quashed both resolutions. The Respondent appealed the decision to quash the
Three Books' resolution, however it did not appeal the decision to quash the GALE resolution. The Court of Apped
allowed the Respondent’ s appeal .

Origin of the case: British Columbia

File No.: 28654

Judgment of the Court of Appeal: September 20, 2000

Counsel: Joseph J. Arvay Q.C. for the Appellants
Kevin L. Boonstra/John G. Dives for the Respondent
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28654 James Chamberlain et al c. The Board of Trustees of School District #36 (Surrey)

Droit administratif - Compétence - Charte canadienne des droits et libertés - Droits al’ égalité- Liberté dereligion - La
commission scolaire arefusé d approuver I’ utilisation, comme matériel pédagogique pour les classes de maternelle et de
premiére année, de livres décrivant de fagon positive les parents de méme sexe - Fondé sur I’ alinéa 85(2)b) de la School
Act, le refus de la commission scolaire d’ approuver du matériel pédagogique parce qu’il comporte des descriptions
positives des parents de méme sexe porte-t-il atteinte aux droits et libertés garantis par le paragraphe 15(1) et les ainéa
2a) et 2b) de la Charte? - Bien interprétée, la School Act interdit-elle a une commission scolaire de refuser d' approuver
deslivrescomportant des descriptions positives des parents de méme sexe au motif quel’ affirmation delavaleur detelles
familles entrerait en conflit avec les croyances religieuses de certains parents?

Le juge en chambre et/ou la Cour d’'appel ont conclu & I’existence des faits suivants. A |I'époque pertinente,
M. Chamberlain était professeur al’ école primaire et enseignait & des classes de maternelle dans des écoles situées dans
ledistrict scolairede Surrey. 1| était membre delaBritish ColumbiaTeachers Federation et des Gay and L eshian Educators
of B.C. (« GALE »). A partir de 1991, les GALE avaient élaboré une liste du matériel portant sur les questions relatives
al’homosexualité, liste qui comprenait lestroislivres en cause dans cette demande. En décembre 1996 et en janvier 1997,
M. Chamberlain asoumisalacommission scolaireintiméelestroislivrestirés de laliste des GALE pour approbation en
tant que matériel pédagogique aux niveaux delamaternelle et delapremiére annéedansledistrict scolaire de Surrey. Les
troislivres décrivaient des enfants ayant des parents de méme sexe.

Le 24 avril 1997, la commission scolaire de Surrey a adopté une résolution refusant que les trois livres soient utilisés
comme matériel pédagogique pour les éléves de maternelle et de premiére année (la« résolution destroislivres »). Cette
résolution suivait la résolution de la commission scolaire du 10 avril 1997, qui déclarait que I’ utilisation de matériel
provenant de groupes gais et lesbiens était interdite dans le district scolaire de Surrey (la « résolution des GALE »). Se
fondant sur la Judicial Review Procedure Act, R.S.B.C. 1996, ch. 241, |les appelants ont intenté des procédures visant
I"annulation des deux résolutions au motif que celles-ci excédaient la compétence du conseil des commissaires d' école
parce qu’ elles allaient au-dela du pouvoir délégué par la School Act. L’ intimée a soutenu avoir pris sa décision en tenant
comptedesfortesinquiétudes des parentsquant al’ introduction du sujet des parentsdeméme sexe dansles sallesde classe
des éléves des premiéres années scolaires, la School Act consacrant |a participation des parents ala prise des décisions.
La commission scolaire a affirmé qu'il était sage de prendre en considération les opinions des parents et que certains
commissaires avaient promis lors de leur campagne électorale de faciliter |a participation des parents. La commission
scolaire a également déclaré que les résolutions étaient motivées par le bien-étre des enfants et de leur famille et que
I"introduction de ces livres dans la salle de classe souléverait un sujet inapproprié pour de jeunes enfants. L’intimée a
invoqué des ééments de preuve indiquant que de nombreux membres de la collectivité condamnaient fortement
I"homosexualité pour desraisonsreligieuses et morales et adéclaré quel’ introduction destroislivres porterait atteinte au
droit des parents d’inculquer des valeurs morales a leurs enfants et brimerait la liberté de religion des parents.

LaCour supréme dela Colombie-Britannique aannuléles deux résolutions. L’ intimée ainterjeté appel contreladécision
d’ annuler larésolution destroislivres, mais pas contre ladécision d’ annuler larésolution des GALE. La Cour d’ appel a
accueilli I'appel del’intimée.

Origine: Colombie-Britannique

N° du greffe: 28654

Arrét dela Cour d appe : Le 20 septembre 2000

Avocats: Joseph J. Arvay, c.r., pour les appelants

Kevin L. Boonstra/John G. Dives pour I’ intimée
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28315 CheeK. Lingv. Her Majesty The Queen

Canadian Charter of Rights and Freedoms - Taxation - Self-incrimination - Assessment - Income tax audit conducted
pursuant to Income Tax Act - Statutorily compelled evidence obtained from audit used against taxpayer - Whether
Respondent is precluded under the Charter from tendering statutorily compelled evidencein acriminal prosecution of the
Appellant for tax evasion for which the Appellant claims use immunity and derivative use immunity.

The Appellant was convicted in provincial court of five counts under s. 239 of the Income Tax Act, R.S.C., 1985 (5th
Supp.), ¢. 1, of making fal se or deceptive statementsin hisincometax returnsin the 1990 to 1994 taxation years, by failing
toreport $172,226.59 of income. An audit wasconducted. It involved examining the Appellant’ sbank records and office
receipt book, his accountant’s working papers and meetings with the Appellant himself, ending with a meeting on
December 18, 1995. The Appellant was not informed by the auditors of any concern about tax evasion or about any rights
he might have under the Canadian Charter of Rights and Freedoms in relation to the inquiries being made of him. On
January 18, 1996, the Appellant’s file was referred to the Special Investigations unit (which dealt with criminal
investigations). When this unit’ sinvestigator started questioning the Appellant, a caution was given and the Appellant
declined to answer further questions. Thetrial judge accepted the evidence of the auditors and found that the audit they
carried out was, in fact, an audit, rather than a criminal investigation in disguise as the Appellant had contended.

On a summary conviction appeal, the appeal judge set aside the convictions on the ground that some of the evidence
sought to be relied upon at trial may have been obtained in violation of the Charter and ordered anew trial on all counts.
He found that the criminal investigation began after the December 19 meeting rather than in the first week of January as
found by thetria judge. The Court of Appeal granted the Appellant leave to appeal on oneissue: whether the Summary
Conviction Appeal Judge erred in law in failing to make an order pursuant to ss. 24(1) or (2) of the Charter declaring all
evidence obtained directly or indirectly by way of statutory compulsion powersinthe course of an audit to beinadmissible
in criminal proceedings against the Appellant. The Court of Appeal dismissed the appeal.

Origin of the case: British Columbia
File No.: 28315
Judgment of the Court of Appeal: October 19, 2000

Counsdl: Craig C. Sturrock/Thomas M. Boddez/David J. Martin for the Appellant
Morris Rosenberg for the Respondent
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28315 CheeK. Lingc. SaMajestéla Reine

Charte canadienne des droits et libertés - Droit fiscal - Auto-incrimination - Cotisation - Vérification de I"imp06t sur le
revenu effectuée suivant laLoi del’imp6t sur lerevenu - L’ utilisation contre un contribuabl e d’ un témoignage donné sous
contrainte |égale dans le cadre d’ une vérification - La Charte empéche-t-elle I'intimée, lors d’ une poursuite criminelle
contre I’ appelant pour fraude fiscale, de déposer un témoignage donné sous contrainte |égale lorsque |’ appelant réclame
I"immunité contre | utilisation de la preuve et de la preuve dérivée?

L’ appelant aété reconnu coupabl e en cour provinciale sous cing chefsd’ accusation, suivant I’ art. 239 delaLoi del’impét
sur lerevenu, L.R.C. 1985 (5° suppl.), ch. 1, d’avoir fait des déclarati ons fausses ou trompeuses dans ses déclarations de
revenu produites pour les années 1990 a 1994 en omettant de déclarer des revenus de 172 226,59 $. Une vérification a
€té effectuée. La vérification comportait un examen des dossiers bancaires de I’ appelant, de ses livres de regus et des
documents de travail de son comptable ainsi que des rencontres avec I’ appelant lui-méme, dont la derniére aeu lieu
le 18 décembre 1995. Les vérificateurs n’ ont pas informé |’ appelant de quel que préoccupation que ce soit quant ade la
fraude fiscale ou de quelque droit qu’il pouvait avoir suivant |laCharte canadienne des droits et libertés rel ativement aux
enquétes a son égard. Le 18 janvier 1996, le dossier de I’ appelant a été transmis a I’ unité des Enquétes spéciales, qui
traitait des enquétes criminelles. Lorsque I’ enquéteur de cette unité acommenceé ainterroger |’ appelant, on lui afait une
mise en garde et I’ appelant a refusé de répondre a toute autre question. Le juge de premiére instance a admis la preuve
des enquéteurs et aconclu que la vérification qu'ils avaient effectuée était effectivement une vérification et non pas une
enquéte criminelle déguisée comme le prétendait I’ appel ant.

Enappel, lejugeaannulélesdéclarations de cul pabilité par procédure sommaire au motif que certains élémentsde preuve
sur lesquels on atenté de s' appuyer au proces pouvaient avoir été obtenus en contravention de la Charte et aordonné un
nouveau proces pour tousles chefs d’ accusation. 11 aconclu que I’ enquéte criminelle avait commencé apréslarencontre
du 19 décembre plut6t que durant la premiére semaine de janvier contrairement a ce qu’ avait conclu le juge de premiére
instance. La Cour d’ appel aaccordé al’ appelant I’ autorisation d’ en appeler sur une question, asavoir : Lejuge d’ appel
des poursuites sommaires a-t-il commis une erreur de droit lorsqu’il afait défaut de rendre une ordonnance, suivant le
par. 24(1) ou (2) de la Charte, déclarant que toute la preuve obtenue directement ou indirectement par les pouvoirs de
contrainte que confére laloi dans le cadre de la vérification était inadmissible dans des procédures criminelles contre
I’ appelant? La Cour d’ appel aregjeté |’ appel.

Origine: Colombie-Britannique

N° du greffe: 28315

Arrét dela Cour d appe : Le 19 octobre 2000

Avocats: Craig C. Sturrock/Thomas M. Boddez/David J. Martin pour |’ appel ant

Morris Rosenberg pour I’intimée
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28378 Warren James Jarvisv. Her Majesty The Queen

Canadian Charter of Rights and Freedoms - Criminal law - Income tax - Search and seizure - Right to remain silent -
Whether Revenue Canada can use its administrative powers under s. 231.1 and 231.2 of the Income Tax Act to pursue an
investigation once a compliance audit has become an investigation - Were the taxpayer’ srights under s. 7 and s. 8 of the
Charter breached and is exclusion of the evidence under s. 24(2) the appropriate remedy - What role can evidence not
presented at the Crown’ sinstance to theissuing judge at the time of the application for asearch warrant play in ajudicial
review of the authorization.

In January 1994, Revenue Canada received an anonymous tip alleging that the Appellant had evaded tax relative to the
sale of the artwork of his deceased wife. A Revenue Canada auditor named Donna Goy-Edwards was assigned the case.
She began an inquiry using her powers under the audit provisions of the Income Tax Act. Without contact with, or
assistance from, the Appellant, the auditor visited most of the galleries that had purchased art from the Appellant. Goy-
Edwards sent aletter to the Appellant on February 17, 1994 requesting certain financial information. When the auditor
called the Appellant to arrange an interview for April 11, shetold him she was going to “commence areview of the books
and records’ and did not inform him that she had already contacted a number of third party sources.

At no time during the interview of April 11, 1994 was the Appellant cautioned as to hisrights or informed that he was
under investigation for tax evasion. Instead, the Appellant was of the belief that he and his wife's estate were being
routinely audited under the authority of the audit provision found in s. 231.1(1) of the Income Tax Act. Asaresult of his
understanding that this was amere audit, the Appellant further believed he was required to cooperate with Goy-Edwards
and provide the requested information and documents.

On May 4, 1994, Goy-Edwards referred the Appellant’s file to the Special Investigations branch of Revenue Canada
(“SI™), but did not advise the Appellant. Ms. Chang, the Specia Investigations Officer, did not want the Appellant to
know the file was with SI, as Chang was awaiting approval from SI management to obtain a search warrant. The final
approval to obtain search warrants was received in November 1994. An application was brought in reliance upon the
sworn Information of Chang on November 27, 1994, and search warrants were granted. In early 1995, Revenue Canada
also obtained banking information relating to the case by way of requirement letters issued pursuant to s. 231.2 of the
Income Tax Act.

The Appellant was charged with tax evasion. At trial, he raised the issue of the constitutionality of Revenue Canada’'s
actionsininterviewing him without advising him that they were conducting an investigation rather than an audit. Healso
challenged the validity of the searches. Thetrial judge held that the Appellant’ s rights under ss. 7 and 8 of the Charter
were violated, and he excluded the banking records aswell as all evidence derived from Goy-Edwards’ interview of the
Appellant on April 11, 1994. The Appellant was acquitted. The Respondent appealed the trial judge’s ruling. The
Queen’ sBench judge, sitting asasummary conviction appeal court, allowed the appeal, set asidethe acquittal and ordered
anew trial. The Appellant appealed this decision to the Alberta Court of Appeal, which dismissed the appeal .

Origin of the case: Alberta
File No.: 28378
Judgment of the Court of Appeal: November 15, 2000

Counsdl: A.D. Macleod Q.C./ Wendy K. McCallum for the Appellant
Vern E. Brewer for the Respondent
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SUMMARIES OF THE CASES RESUMES DES AFFAIRES

28378 Warren James Jarvisc. Sa Majesté La Reine

Charte canadienne des droits et libertés - Droit criminel - Imp6t sur le revenu - Fouille, perquisition et saisie - Droit de
garder le silence - Revenu Canada peut-il utiliser les pouvoirs administratifs d’ enquéte que lui conferent lesart. 231.1 et
231.2 delaLoi del’impbt sur le revenu une fois qu’ une vérification de conformité s est transformée en enquéte? - Les
droits garantis au contribuable par les art. 7 et 8 de laCharte ont-ils é&té violés et I’ exclusion des é éments de preuve en
vertu du par. 24(2) constitue-t-elle la réparation appropriée? - Quel réle les é éments de preuve que le ministére public
N’ apas présentés au juge lorsqu’il lui a soumis sa demande de mandat de perquisition peuvent-ilsjouer dansle cadre de
larévision judiciaire de |’ autorisation?

En janvier 1994, Revenu Canada a recu un signalement anonyme alléguant que |’ appelant avait évité de payer la taxe
relative alavente des oeuvres d' art de sa défunte épouse. Une vérificatrice de Revenu Canada du nom de Donna Goy-
Edwards s est vu confier |’ affaire. Elle aentrepris une enquéte en vertu des pouvoirs que lui conférent les dispositionsde
laLoi del’impét sur le revenu en matiére de vérification. Sans avoir communiqué avec |’ appelant ni s étre fait aider par
lui, lavérificatriceavisitélaplupart desgal eriesqui lui avaient achetédesoeuvresd’ art. Le 17 février 1994, Goy-Edwards
aenvoyé al’ appelant une lettre lui demandant certains renseignements de nature financiére. Lorsque la vérificatrice lui
atéléphoné pour fixer une entrevue au 11 avril, elle lui a dit qu’'elle allait « effectuer une vérification des livres et des
registres » sans |’ informer du fait qu’ elle avait déja communiqué avec plusieurstiers.

Lorsdel’entrevue du 11 avril 1994, on n’ajamaisinformé|’ appelant de sesdroits ni dufait qu’il était sous enquéte pour
évitement fiscal. Au contraire, I’ appelant croyait que lui et la succession de safemme faisaient I’ objet d’ une vérification
de routine sous le régime de la disposition en matiére de vérification figurant au par. 231.1(1) delaLoi del’imp6t sur le
revenu. Vu son impression qu'il ne s agissait que d une simple vérification, I’ appelant croyait également étre tenu de
collaborer avec Goy-Edwards et de lui fournir les renseignements et les documents demandés.

Le4 mai 1994, Goy-Edwards a déféréle dossier de I’ appelant ala Direction générale des enquétes spéciales de Revenu
Canada (« DGES ») sans toutefois en aviser ce dernier. M™ Chang, I’ agente des enquétes spéciales, ne voulait pas que
I’ appelant sache que le dossier se trouvait a la DGES puisgu’ elle attendait que la direction de celle-ci lui permette
d’ obtenir des mandats de perquisition. Elle a regu la permission finae d'en obtenir en novembre 1994. Une demande
fondée sur la dénonciation sous serment de Chang a été présentée le 27 novembre 1994 et des mandats de perquisition
ont été délivrés. Au début de 1995, Revenu Canada a également obtenu des renseignements bancairesliés al’ affaire au
moyen de |ettres d' exigence délivrées en application de I’ art. 231.2 delaLoi del’impbt sur le revenu.

L’ appelant a été accusé d’ évitement fiscal. Au proces, il a soulevé la question de la constitutionnalité de la conduite de
Revenu Canada, qui I’ainterrogé sans |’informer qu’il effectuait une enquéte plutdt qu’ une vérification. Il a également
contesté lavalidité des perquisitions. Le juge du proces aconclu alaviolation des droits que garantissent al’ appelant les
art. 7 et 8 de la Charte, et il a écarté les registres bancaires de méme que les ééments de preuve découlant de
I'interrogatoiredel’ appelant menépar Goy-Edwardsle 11 avril 1994. L’ appelant aétéacquitté. L’ intiméeainterjetéappel
contre la décision du juge du proces. Siégeant atitre de cour d’ appel en matiére de poursuites par procédure sommaire,
lejugedelaCour du Banc delaReineaaccueilli I appel, annulé 1’ acquittement et ordonné latenue d’ un nouveau proces.
L' appelant ainterjeté appel contre cette décision auprés de la Cour d’ appel de I’ Alberta, qui arejeté cet appel.

Origine: Alberta

N° du greffe: 28378

Arrét dela Cour d appe : Le 15 novembre 2000

Avocats: A.D. Macleod., c.r./ Wendy K. McCallum pour I’ appel ant

Vern E. Brewer pour I'intimée
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SUMMARIES OF THE CASES RESUMES DES AFFAIRES

28179 The Attorney General of Nova Scotia v. Susan Walsh and Wayne Bona

Constitutional law - Canadian Charter of Rightsand Freedoms- Equality rights- Marital status- Family law - Unmarried
cohabitants - Division of property - Whether Court of Appeal erred in the interpretation and application of s. 15(1) of the
Charter by declaring s. 2(g) of the Matrimonial Property Act, R.S.N.S. 1989, c. 275, of no force and effect, and thereby
extending married property rights to unmarried cohabitants.

The Respondents, Walsh and Bona, lived together in acommon law relationship for aperiod of ten years, endingin 1995.
Two children were born to the couple: Edwin, on December 27, 1988, and Patrick, on September 11, 1990. The
Respondents owned a home as joint tenants, which Bona continued to reside in after the separation, assuming the debts
and expenses associ ated with the property. In 1983, Bonareceived as agift from hisfather a cottage property which was
sold after separation for $20,000. Approximately $10,000 was used to pay off the Respondents’ debts. Bonaalso retained
13 acres of surrounding woodland in his own name, valued at $6,500. The total value of assets retained by Bona at the
date of separation including the house, cottage, lot, vehicle, pensions and RRSPswas $116,000, less“matrimonial” debts
of $50,000, for a net value of $66,000.

The Respondent, Walsh, claimed support for herself and the two children. She further sought a declaration that the
Matrimonial Property Act was unconstitutional in failing to furnish her with the presumption, applicable to married
spouses, of an equal division of matrimonial property. Her claimwasrejected by the chambersjudge, whose decision was
reversed on appeal.

In response to the Court of Appeal judgment, the Nova Scotia Legislature introduced Bill No. 75, “An Act to Comply
with Certain Court Decisionsand To Modernize and Reform Lawsin the Province”, on November 6, 2000, amending the
definition of common law “ spouse” to common law “ partner.” Heterosexual and same-sex partners are both included in
the definition of common law partner, and these may be either registered under the Vital Satistics Act, or unregistered.
Only registered partnerships are eligible for the benefits of the Matrimonial Property Act and other legislation.

Origin of the case: Nova Scotia

File No.: 28179

Judgment of the Court of Appeal: April 19, 2000

Counsdl: Edward A. Gores for the Appellant

Katherine A. Briand for the Respondent Walsh
Wayne Bona for the Respondent Bona
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SUMMARIES OF THE CASES RESUMES DES AFFAIRES

28179 LeProcureur général dela Nouvelle-Ecosse c. Susan Walsh et Wayne Bona

Droit constitutionnel - Charte canadienne desdroitset libertés - Droitsal’ égalité - Etat matrimonial - Droit delafamille-
Conjointsdefait - Partage desbiens- LaCour d’ appel a-t-elle commisune erreur dans|’ interprétation et I’ application du
paragraphe 15(1) de la Charte en déclarant que I’ alinéa 2g) du Matrimonial Property Act, R.S.N.S. 1989, ch. 275, est
dépourvu d' effet et en étendant du méme coup les droits de propriété des personnes mariées aux conjoints de fait.

Lesintimés, Walsh et Bona, ont vécu ensemble comme conjointsde fait pendant une période dedix ansqui s est terminée
en 1995. Le couple aeu deux enfants: Edwin, le 27 décembre 1988, et Patrick, le 11 septembre 1990. Lesintimés étaient
les propriétaires conjoints d’ une maison, que Bona a continué d habiter aprés la séparation, en prenant a sa charge les
dettes et dépenses associées al’immeuble. En 1983, Bona a regu de son pére, comme cadeau, un chalet qui fut vendu
20 000 $ apres la séparation. Environ 10 000 $ ont servi a éponger les dettes desintimés. Bonaaaussi conservé sous son
propre nom 13 acres de foréts environnantes, évalués a6 500 $. La valeur totale des biens conservés par Bona aladate
delaséparation, notamment lamaison, lechalet, leterrain boisé, levéhicule, lespensionset lesREER, était de 116 000 $,
moins des dettes « matrimoniales » de 50 000 $, soit une valeur nette de 66 000 $.

L’ intimée Walsh a demandé une pension alimentaire pour elle-méme et pour les deux enfants. Elle aaussi demandé une
déclaration selon laquelle le Matrimonial Property Act était inconstitutionnel parce que cette loi lui refusait la
présomption, applicable aux couples mariés, d’ un partage égal des biens matrimoniaux. Sa revendication fut rejetée par
le juge des référés, dont la décision fut infirmée en appel.

Réagissant a|’ arrét de la Cour d’ appel, I’ Assembl ée | égislative de la Nouvelle-Ecosse déposa un projet de loi, le projet
n° 75, « Loi prenant acte de certaines décisions judiciaires et modernisant et réformant les lois de la province », le
6 novembre 2000, qui changeait la définition de « conjoint » de fait » en « partenaire de common law ». Les partenaires
hétérosexuels et les partenaires de méme sexe sont compris dans la définition de « partenaire de common law », et ces
partenariats peuvent soit étre enregistrés en vertu du Vital Statistics Act, soit ne pas étre enregistrés. Seulsles partenariats
enregistrés sont admissibles aux avantages du Matrimonial Property Act et d autreslois.

Origine de |’ affaire : Nouvelle-Ecosse

Dossier n°: 28179

Arrét dela Cour d appe : le 19 avril 2000

Avocats : M® Edward A. Gores, pour |’ appel ant

M¢® Katherine A. Briand, pour I'intimée Walsh
Wayne Bona, pour lui-méme
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DEADLINES: MOTIONS

DELAIS: REQUETES

BEFORE THE COURT:

Pursuant to Rule 23.1 of the Rules of the Supreme
Court of Canada, thefollowing deadlines must be met
before a motion before the Court can be heard:

Motion day June 10, 2002
Service May 17, 2002
Filing May 24, 2002
Respondent May 31, 2002

DEVANT LA COUR:

Conformément a l'article 23.1 des Regles de la Cour
supréme du Canada, les délais suivants doivent étre
respectés pour qu'une requéte soit entendue par la
Cour :

Audiencedu 10 juin 2002
Signification 17 mai 2002
Dépot 24 mai 2002
Intimé 31 mai 2002
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DEADLINES: APPEALS

DELAIS: APPELS

Pursuant to the Supreme Court Act and Rules, the
following requirements for filing must be complied
with before an appeal can be inscribed for hearing:

Appellant’s record; appelant’s factum; and
appellant’s book(s) of authorities must be filed
within four months of the filing of the notice of appeal.

Respondent’srecord (if any); respondent’sfactum;
and respondent’ sbook(s) of authoritiesmust befiled
within eight weeks of the date of service of the
appellant's factum.

Intervener's factum and intervener’'s book(s) of
authorities, if any, must be filed within four weeks of
the date of service of the respondent's factum, unless
otherwise ordered.

Parties’ condensed book, if required, must befiled on
or before the day of hearing of the appeal.

The Supreme Court of Canada has enacted new rules
that will come into force on June 28, 2002.

Please consult the Natice to the Profession of April
2002 for further information.

TheRegistrar shall inscribethe appeal for hearing upon
thefiling of the respondent's factum or after the expiry
of the time for filing the respondent's factum.

Conformément & la Loi sur la Cour supréme et aux
Regles, il faut se conformer aux exigences suivantes
avant qu'un appel puisse étre inscrit pour audition:

Ledossier del’appelant, son mémoir e et son recueil
dejurisprudence et de doctrine doivent étre déposés
dans les quatre mois du dépbt de I’ avis d' appel.

Ledossier del’intimé (le cas échéant), son mémoire
et sonrecueil dejurisprudenceet dedoctrinedoivent
étre déposés dans les huit semaines suivant la
signification du mémoire de |’ appelant.

Le mémoire de l'intervenant et son recuell de
jurisprudence et de doctrine, le cas échéant, doivent
étre déposés dans les quatre semaines suivant la
signification du mémoire de I'intimé, sauf ordonnance
contraire.

Le recueil condensé des parties, le cas échéant,
doivent étre déposésau plustardlejour del’ audition de

I" appel.

La Cour supréme du Canada a adopté de nouvelles
regles qui entreront en vigueur le 28 juin 2002.

Veuillez consulter I'avis aux avocats du mois d avril
2002 pour plus de renseignements.

Leregistraireinscrit |'appel pour audition apresle dépot
du mémoire de I'intimé ou a l'expiration du délai pour
le dépbt du mémoire de l'intimé.
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SUPREME COURT OF CANADA SCHEDULE
CALENDRIER DE LA COUR SUPREME

- 2001 -

| OCTOBER - OCTOBRE |

| NOVEMBER - NOVEMBRE |

| DECEMBER - DECEMBRE I

S M T w T F S S M T w T F S S M T w T F S
D L M M J \% S D L M M J \% S D L M M J \Y S
M
1 2 S 4 5 6 1 2 3 1
H M M
7 8 9 10 | 11 12 13 4 5 6 7 8 9 10 2 3 4 5 6 7 8
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14 | 15 16 17 18 19 20 11 12 13 14 15 16 17 9 10 11 | 12 | 13 14 15
21 22 23 24 25 26 27 18 19 20 21 22 23 24 16 21 22
28 | 29 | 30 | 31 25 26 27 28 29 | 30 23 28 29
30 | 31
-2002 -
| JANUARY - JANVIER | FEBRUARY - FEVRIER MARCH - MARS
S M W T F S S M T W T F S S M T W T F S
D L M J \% S D L M M J \% S D L M M J \% S
2 3 4 5 1 2 1 2
6 7 8 9 10 11 12 3 4 5 6 7 8 9 3 4 5 6 7 8 9
M M M
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2 H
27 28 29 30 | 31 24 | 25 26 27 28 L 31f 25 26 27 28 291 30
| APRIL - AVRIL | MAY - MAI JUNE - JUIN
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1 2 3 4 1
2 3 4 5 6 7 8
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2
28 29 30 [ 30] 24 | 25 26 27 28 29

Sittings of the court:
Séances de la cour:

Motions:
Requétes:
Holidays:
Jours fériés:

18 sitting weeks / semaines séances de la cour
79 sitting days / journées séances de la cour
:I 9 motion and conference days / journées requétes, conférences

M

2 holidays during sitting days / jours fériés durant les sessions




