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DAME SOPHIE WINEBERG et vir 1891

APPELLANThDEFENDANTS June

AND Nov.17

ROBERT HAMPSON PLAINTIFF.. RESPONDENT

ON APPEAL FROM THE OURT OF QUEENS BNCH FOR
LOWER CANADA APPEAL SIDE

JurisdictionAppealFuture rightsTitle to landsServitudeSupreme

and Exchequer Courts Act sec 29

By judgment of the Court of Queens Bench for Lower Canada ap
peal side the defendants in the action weie condemned to build

and complete certain works and drains within certain delay
in lane separating the defendants and plaintiffs properties on

the west side of Peel street Montreal to prevent water from

entering plaintiffs house which was on the slope below The ques
tion of damages was reserved On appeal to the Supreme Court

of Canada

Held that the case was not appealable there being no controversy to

200O or over and no title to lands or future rights in question

within the meaning of sec 29 sub-ec of the Supreme Court Act
The words title to lands in this sub-section are only applicable in

case where title to the property or right to the title may le in

question The fact that question of the right of servitude arises

would not give jurisdiction

Wheeler Black l4Can S.C.R 242 referred to

Cilbert Gilrnan 16 Can 189 approved

APPEAL from judgment of the Court of Queens
Bench for Lower Canada appeal side confirming

judgment of the Superior Court

The facts of the case are stated in he judgment of

Mr Justice Taschereau hereinafter given
The appeal to this court was taken after the fol

lowing order had been obtained by the appellant from

judge of the Court of Queens Bench

IRESENT Sir Ritchie C.J and Strong Founder Taschereau

aiid Patterson JJ
24
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1891 Seeing that the judgment from which an appeal is

WINEBERG sought disposes as finality of real rights and also

HAMPs0N
that the rights in future of the parties may be bound

by it and seeing that the said appellants Dame Sophie

Wineberg et vir have given security to th4- extent of

five hundred dollars as required by the 46th section of

chapter 185 of the Revised Statutes of Qanada The

Supreme and Exchequer Courts Act 1886 that they

rili effectufly prosecute their appeal and pay such

costs and damages as may be awarded against them by

the Supreme Court

The appeal to the Supreme Court is hereby allowed

reserving to the respondent the right to urge before the

said court his objection to said appeal by motion or

dtherwise

Bethune Q.C moved to quash the appeal for want

of jurisdiction the case not being appealable under

section 29 of the Supreme and Exchequer Courts Act

Robertson Q.C contra

The judgment of th court was delivered by

T.sdHEREAu .J.The respondent moves to quash

this appeal on the ground that the judginient is not

appealable am of opinion that this motion should

he allowed

The parties own adjoining properties qu the west

side of Peel street This street is at right angles to

Sherbrooke street and has general direction of north

and south the ground rising as you go northward

The properties are separated by lane of ten feet in

width which belongs to Wineberg Harnpsons pro

perty is to the south of Winebergs and therefore on

lower level The ground hereis rock with very

slight covering of soil The surface descends with

considerable inclination towards Sherbrooke street It
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peals in case in which the mortgage alone is in con- 1891

troversy the amount of the mortgage being under WINEBERG

$2000 See Bank of Toronto Le cure kc de la
HAMPSON

paroisse de la NalivitØ
Tasch ereau

could also add that doubt whether the judgment

is final It appears however that it was executed

Appeal quashed with costs

Solicitors for appellants Robertson Fleet Falconer

Solicitors for respondent Bethune Bethune

12 Can 25


