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1893 HER MAJEST THE QUEEN RE-
APPE11LANT

SPONDENT

1894 AND

far 13 CIMON et al StJPPLIANTs REsPoNDENTs

ON APPEAL FROM THE COURT OF QUEENS BENCH FOR
LOWER CANADA APPEAL SIDE

Petition of Right--46 Via 27 P.Q.GontractFinal certificate of

enqineerExtrasPractice as to plea in bar not set up

contract entered into between Her Majesty the Queen in rightof the

province of Quebec and Cimon for the construction

of three of the departmntal luil3iægs at Quebec contained the

usual clauses that the balance of the contract price was not payable

until final certificate by the engineer in charge was delivered

showing the total amount of worr done and materials furnished

and the cost of extras and the reduction in the contract price

upon any alterations There was clause providing for the final

decision by the Commissioner of Public Works in matters in

dispute upon the taking over or rettling for the works The Com
missioner of Public Works after hearing the parties gave his deci

sion that nothing was due the contractors and the engineer in

charge by his final certificate declared that balance of $3 .36 was

due upon the contract price and $42.84 on extras

The suppliants by their petition of right claimed inter alia $70000 due

on extras The crown pleaded general denial and payment
The Superior Court granted the suppliauts $74.20 the amount declared

to he due under the final certificate of the engineer On appeal

the Court of Queens Bench for Lower Canada Appeal side

increased the amount to $13198.77 interest and costs

Held reversing the judgment of the court below and restoring the

judgment of the Superior Court that the suppliants were bound

by the final certificate given by the engineer under the terms of

the contract

Per Fournier and Taschereau JJ dissenting that as the final certi

ficate had not been set up in the pleadings as bar to the action

PREsENT Sir Henry Strong C.J and Fournier Taschereau Sedge

wick and King JJ
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and there was an admission of record by the crown that the 1893

contractor was entitled to 20 per cent commission on extras ordered

and received the evidence fully justified the finding of the Court

of Queens Bench that the commission 20 per cent was still due

and unpaid on $65837.09 of said extra work CIM0N

APPEAL AND CROSS APPEAL frorii judgment

rendered by the Court of Queens Bench fir Lower

Canada adjudging the respondents to be entitled to

$13198.77 with interest from the 1st May 1884

The proceedings originated by petition of right 46

Vic 27 P.Q filed by the respondents the heirs of

the late Simon Cimon claiming from the Govern

ment of the province of Quebec the sum of $76170 and

interest

The respondents are the heirs and successors in title

of the firm of Piton Cimoncontractors for the depart

mental buildings at Quebec

The respondents clajm payment by their petition of

right the balance of the contract price amounting to

$8000 and $1Ot for interest paid upon letters of credit

given by the Government in lieu of cash to which the

cOntractors were according to their contention entitled

under the contract

$40000 amount paid to the workmen in additional

wages at an increase of 20 cents per diem after strike

and riot upon the alleged express undertakirigby the

Government to repay such amount

$70000 balance of price of extras and amount paya
ble as compensation for the labour and responsibility

of the contractors being 20 per cent profit upon the

cost of such extras which amounted to sum exceed

ing $150000

$25000 damages suffered by reason of the Govern

ment having signified protest to the contractors

annulling the contract

The crown met this demand by plea of payment

and the general issue There was also an incidental

demand for $50000
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1893 Some witnesses were examined and an immense

mass of accounts reports and papers of all kinds were
QUEEN

put into the record

CIM0N The defendant towards the closing of the enquŒte

filed final report of Mr G-auvreau the engineer

in charge of the works about the ni am contract An

objection was taken to the filing of that document and

the objection was reserved

The Superior Court adopting the final certificate

given by the architeót under the terms of the contract

adjudged the suppliant to be entitled to the amount

shown by such certificate as to balance of contract

price viz $31.36 and the amount thereon by this cer

tificate to be due for extras$42.84 making total of

$74.20 for which judgment was given

In the Court of Queens Bench for Lower Canada

appeal side the case was decided upon th claim for

20 per cent commission upon the cost of the extras and

after discussion of accouts

Stuart Q.C for appellant and respondent on cross-

appeal

As preliminary question we contend that the

appeal to the Court of Queens Bench was too late and

that the judgment of the Superior Court had become

final and conclusive by lapse of time The final cer

tificate of the eigineer in charge is dated August 1882

and establishes balance in their favour of $31.36 upon

the contract price and balance upon the extra work

of $42.84 This certificate was the basis of the judg

ment of the Superior Court and we are at loss to

understand why the Court of Queens Bench disre

garded it That this certificate is conclusive upon the

points in dispute appears to us to be an almost incon

trovertible proposition The petition of right does not

in any way attack the engineer nor impute to him

incompetency error or fraud it simply overlooks the
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certificate overlooking at the same time that the certi- 1893

ficate was condition precedent to the right of action

and that the parties were bound by its terms unless it Qti
were set aside by the courts for lawful reason OnioN

This point has been so often decided by this court

that it is almost futile to again recite the authorities

Peters The Quebec Harbour Commissioners

Jones The Queen Goodyear The Mayor of

Weymouth Sharpe The San Paulo Railway Co

OBrien Tue Queen Guilbault McGreevy

The contract further provided by the 8th clause

that in the events of dispute upon the taking over or

settling for the works etc the commissioner should

alone decide all matters in dispute The whole matter

which forms the subject of the present cause having

been referred to the commissioner he on the 10th

January 1885 wrote to the late Cimoncommu
nicating his decision and that of the Executive Council

of the province and refusing to entertain any of Mr
Cimons claims

We submit that we have in the final certificate and in

the decision of the Commissioner of Public Works the

answers contemplated by the contract to the sup
pliants claim This also applies to the cross appeal

Now as to the merits of the claim for the commis

sion alleged nOt to have been paid reference to the

accounts for labour at pages 349 and following will

show the court that the contractors were charging not

the real cost of the work the actual wages paid and

the true cost price of the material but were supplying

accounts in which they charged large profit upon

their outlay amounting according to the recorded

19 Can 685 Oh App 597

Can 570 Can It 529

35 12 18 Can 6U9
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1893 opinion of the engineer to 100 or 200 per cent Yet the

court is now asked to give to the representatives of

QUEEN these same people 20 per cent additional upon the face

CIM0N value of these already exaggerated accounts

Amyot for respondent and appellant on cross

appeal

The following admission by the crown at page 39 of

the case viz That the amount of the extra works

given by Mr Lesage in his evidence represents the

costs of the same and cost price valeur brute as ac

cepted and reduced by Her Majesty the defendant

viz $74015.65 conclusively proves that the extras were

made for and accepted by the Government and the

only question which remains is What was the remu

neration or price to which the suppliants are entitled

on these extras Upon this rely also upon the

admission of record page 38 The parties in this cause

admit that the price agreed to between Her

Majesty and the said Piton Cimon for the execution

of the extra works not included in the contract was

to be twenty per cent over and above the value of those

works making materials and cost which twenty per

cent the government had promised to pay them so as

to indemnify them for their time work and responsi

bility

This with the calculation made by the appeal court

which has relied on Mr Lesages evidence and on the

vouchers of the crown should settle the point and put

an end to the litigation unless the defendant wants

this Honourable Court of Appeal and Error to act as

jury accountant and tribunal of first instance

The only ground of dºfencº is that the final report of

the engineer in charge which was put in at the end of

trial settles the case submit that the crown should

have pleaded the same specially so as to allow the sup

pliants to controvert How could we allege and prove
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fraud or gross injustice when that was not rferred to 1893

in the written pleadings Moreover it is not final

report even Mr Lesage admits this in his evidence

when he says CIM0N

There is no final settlement between the contractors and the Gov-

ernment The Department it is true has prepared statement of what

it pre ended to be the accounts between the parties but the contrac

tors have never assented to it as the balance accruing to them and the

account is still there est encore là

The cases relied on by the appellant have no appli

cation to this part of the case as ther3 is special admis

sion by the crown that fixed sum was to be paid and

the evidence clearly shows that the engineer did not

include it in his report or even had anything to do

with it

As to the preliminary objection relied on by appel

lant in this appeal it was not taken in the Court of

Queens Bench and it is too late now Sirez Table

G-en Vo appel nos 149-154 On the cross appeal

we contend that the contract specially provides that

we are not bound by the certificate of the engineer

but by the decision of the commissioner alone and

therefore contend that the contract as admitted must

be held to have been completely executed and there

being no special plea in bar the crown is not entitled

to any reduction

THE CHIEF JUSTICE am of opinion that this

appeal should be allowed and judgment of Superior

Court restored with costs to the crown

F0uRNIER J.Cette cause commence par une

petition de droit adressØe la Cour SupØrieure QuØ
bec en vertu de la province de Quebec qui Øtendu

la juridiction de cette Cour ces matiŁres

Le gouvernement de QuØbec avait fait un contrat en

forme authentique avec Piton et Ciinon pour la con
53
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1894

THE
QUEEN

CIM0N

Fournier

struction de trois des quatre bâtisses dØpartementales

dans la cite de Quebec Le contrat contient des con

ditions pourvoyant au cas douvrages extras Le prix

total Øtait de $325000 Piton et Cimon exØcutŁrent

leur contrat pendant la construction des ouvrages

Piton transporta Cimon ses intØrŒtsdans le contrat

AprŁs lexØcution des travaux en 1885 Cimon fit

application pour une petition de droit rØclamant la

balance qui mi Øtait due Ii mourut avant davoir

obtenu le fiat et sa veuve comme lØgataire universelle

renouvela la demande dune petition de droit elle

mourut aussi avant davoir obtenu la permission de

procØder Enfin ses hØlitiers prØsentŁrent la petition

en cette cause qui fut allouØe par le Lieut.-Gouverneur

le 28 Janvier 1888

Les qualitØs des parties sont admises

La gouvernement plaida paiement et une dØfense au

fonds en fait

Les diffØrents items de la demande sont au nombre

de cinq mais la Cour du Banc de la Reine ayant rejetØ

tous les items lexception du 4me le prØsØnt appel

repose entiŁrement sur cet item il est tout fait

inutile de soccuper des autres Ii sagit dans cet item

de la commission de 20 p.c rØclamØe sur les travaux

extras

La premiere chose considØrer est de savoir sil

preuve que des ouvrages extras ont ØtØ faits et quune
commission de 20 sur ces ouvrages devait Ctre

accordØe au contracteur Lesage depute ministre

des Travaux Publics dit que tous les ouvrages extras

dont ii pane dans son tØmoignage ont ØtØ reguliŁre

ment ordonnØspar le commissaire des Travaux Publics

ou faits sous sa responsabilitØ Ii ajoute que dans

tous les cas le DØpartement admet que tous les

ouvrages extras ont ØtØ rØguliŁrement ordonnØs faits et

acceptØs AprŁs rectification dune erreur quil avaiL
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commise dans soh premier tØmoignage dans lequel ii 1894

avait attribuØ au contracteur comme extras des

ouvrages faits par dautres contraci en vertu de

contrats spØciaux aprŁs lØtude des faits par les officiers CIM0N

du DØpartement par Lesage Berlinguet archi Foir
tecte et expert et comptable ii ØtØ constate dune

maniŁre positive quil ØtØ fait des ouvrages extras

pour la somme de $74015.65 Ce fait est parfaitement

prouvØ et la Cour du Banc de la Reine la admis comme
la base de son jugement

La preuve du montant de la commission est non

moms positive et parfaite liuterrogatoire l2me
article des articulations de faits

Is it not true that the defendant has promised to pay 20 p.c

twenty per cent upon the cost and value of the said extra works to

indemnify them as aleged in the action

La Reine par son procureur duement autorisØ

rØpondu affirmativement Ii en outre la page

38 ler Vol du dossier ladmission suivante

Que le prix convenu entre Sa MajestØ et les dits Nton et Cimon

pour Ia confection des
ouvrages extras et auties part du coiitrat par

eux faits dtait part le coüt des matØriaux et de la maiu-dceuvre de

vingt par cent en sus de Ia valeur de ces ouvrages main-dcuvre

matØriaux et leur coüt lesquels le gouverneuent susdit avait promis

leur payer pour les indemniser de leur temps travail etresponsabilitØ

Cette admission forme une preuve complete du mon
tant de la commission Elle est signØe non pas seule

ment par le procureur de record mais par Ohs
Langelier düment autorisØ La force probante de

cette piŁce naurait Pu Œtre anØantie que dans le cas ot

le procureur qui la signØ naurait as ØtØ autorisØ le

faire Mais ii Øtait ØvidemmentautorisØ puisque la

piŁce le comporte et quil na pas ØtØ dØsavouØ DaprŁs

le code de procedure pour dØtruire la preuve faith par

cette admission ii ny avait dautre moyen que celui

du dØsaveu comme la defense pas eu recours la

preuve faite par cette admission conserve toute sa force
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1894 legale Aussi la Cour du Banc de la Reine la-t-elle

admise et prise comme base de la commission quelle

accordØ 20 p.c vingt par cent sur les comptes

CIM0N douvrages extras dans lesquels cette commission navait

Four pas ØtØ chargØe Ce nØtait plus alors quune affaire

de calcul pour en arriver au montant quelle fixØ de

$1319877 intØrØtdu icr mai 1884 et le montant na

ØtØ dØterminØ par lhon Juge BossØ quaprŁs une Øtude

spØciale des nombreuses piŁces du dossier quil corn

pulsØes cet effet Je me suis aussi convaincu par

lexamen des preuves quil fait une juste estimation

du montant de la commission Ce jugement sur la

contestation telle que liØe entre les parties Øtant cor

recte le litige aurait dii Œtre terminØ par .cette decision

Mais les procŁs ne sont pas faits pour durer si peu et

mesure quils se prolongent les parties dØcouvrent

de nouveaux moyens pour les faire durer davantage

Cest ce qui lieu dans le present appel oii lappelante

invoque pour la premiere fois des moyens quelle na

ni plaidØ ni fait valoir en cour de premiere instance

non plus quen appel devant la Cour du Banc de la

Reine Cest devant cette cour seulement que lap

pelante oppose àlintirnØ une fin de non recevoir fondØe

sur cc que lappelante na pas produit un certificat final

de lingenieur en charge des travaux constatant que

les dits ouvr ages sont biØn et duement exØcutØs et cer

tiflØs Voilà la premiere objection soulevØe par lap

pelante La seconde est que lappel ØtØpris la Cour

du Banc de la Reine aprŁs le dØlai fixØ pour lappel.

Lappelante peut-elle Œtre admise faire valoir ces

moyens pour la premiere fois devant une cour dappel

pour ainsi dire de dernier ressórt En cour de pre

miŁre instance il na ØtØ nullement question de cc certi

ficatqui auraitpu Œtre prØliminairement oppose cornme

fin de non recevotr laction Au lieu dexiger par une

defense spØciale Ia production de cc certificat pour
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prouver lexØcution des travaux lappelante plaidØ 18fl4

paiement de tons les item de la demande accompagnØ

ii est vrai dune defense au fond en fait dont les effets
QUEEN

sont limitØspar ladmission que comporte le plaidoyer CIM0N

de paiement la preuve en cour SupØrieure toute la
Fournier

contestation et les preuves se sont faites sur lexØcution

des ouvrages Ce nest quà la fin de lenquŒte que la

defense produit malgrØ lopposition du demandeur

un prØtendu certificat final de 3-auvreau larchi

tecte en charge des travaux CØtait un fait special

qui aurait dü Œtre plaidØ prØliminairement afin de

fournir an demandeur loccasion soit de lattaquer soit

de ladmettre Ii mAme fait motion pour le faire re

jeter hors du dossier et bien que cette motion nait pas

ØtØ spØcialement dØcidØe elle se trouve lavoir ØtØ de

fait parce que les deux cours nont attachØ aucune im

portance ce certificat QueUe valeur dailleurs pou
vaient-elles donner un prØtendu certificat final fait

en 1882 pour des ouvrages livrØs en 1884 Ce cer

tificat est de plus contredit par ladmission cle lap

pelante contenue la page 34 33 savoir que
Si aucun montant est dfl aux pØtitionnaires ce nest que depuis le

premier mai 1884

Lesage dans son tØmoign age ne pretend pas quil

eu un certificat final la page 85 il dit

Ii ny pas eu de ràglernent final entre les contracteurs et le gou
vernernent Le dØpartement bien prØparØ un Øtat de ce quil prØ

tendait tre les comptes entre les parties mas les contracteurs nont

jamais voulu laccepter comme la balance qui leur revenait et le compte

est encore là

Ii est evident que cest une admission quil ny pas

eu de certificat final et que puisque les parties Øtaient

en difficultØ sur le rŁglement ce nØtait pas la clause

du contrat au sujet du certificat qui devait sappliquer

mais la clause 8me qui dit

Que le commissaire aura seul le droit de decider au cas quil sØlŁve

quelque difficultØ entre les parties au sujel cle la reception ou du
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1894 rŁgleinent des tiavaux ou sur linterprØtation Is donner au present

marchØ aux dits plans et devis et que les dits entrepreneurs se sont

QuEEN tenus de sen rapporter Is la decision du dit commissaire qui sera final

et obligatoire pour toutes les parties
CIM0N

Puisque les parties ne pouvaient sentendre le seul
oUrnier

mOyen den finir Øtait den .rØfØrer la decision du corn

missaire mais ii ny pas eu plus de decision du corn-

missaire que de certificat final Mais quoi quil en soit

ni lun ni lautre de ces faits nayant ØtØ plaide lap
pelante ne peut maintenant les invoquer et lintimØ

drojt dopposer avec succŁs le dØfaut de les avoir plaidØs

ou davoir amender ses plaidoyers

Lappelante cite dans son facturn pen prŁs toutes

les causes oil ii ØtØ dØcidØ que le certificat finalde

lingØnieur Øtait indispensable au contracteur pour
lui permettre de poursuivre le recouvrement de ce qui

mi Øtait dü mais aucune de ces decisions ne sapplique
la cause actuelle En rØfØrant on voit que dans

toutes ces causes labsence dun tel ôertificat ØtØ mise

en contestation dans le debut de la procedure tandis

que dans celle-ci ce dØfaut de certifict na ØtØ nul

lement plaide ii est evident par toute la procedure

que ce netait pas lintention de lappe ante de sen prØ

valoir puisque ce certificat na ØtØ produit quà la fin

de lenquŒte et dailleurs ce certificat ne couvre nul

lement la question de la commission de 20 p.c qui

ØtØ omise et est restØe pendante attendant la decision

du commissaire pendant plus de deux ans Mais ii

est inutile de sockuper davantage de ce certificat et

dentrer dans le detail de toutes les erreurs et omissions

qui sy trouvent Elles ont Me exposØes par lintimØ

dans son factum il ny quune rØponse pØremptoire

faire cest quil na pas ØtØ plaide et que la cour ne

doit pas sen occuper

La deuxiŁme des objections soulevØes seulement

devant cette cour est celle que lappel na pas ØtØ pris
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dans le dØlai fixØ par le statut Lappelante dit dans 1694

son factum THE

The fact that the right of appeal had been last by lapse of time does QUEEN

not seem to have been argued before the Court of Appeals CIM0N
Le jugement de la cour SupØrieure ØtØ rendu le

Fournier
jul11 1890 et appel ete pris le 23 avril 1891 par

consequent longtemps aprŁs le dØlai fixØ

Est-il encore temps dopposer cette objection

lappelante Naurait-elle pas dü Œtre faite devant la

cour du Banc de la Reine in limine Toute la pro
cØdure eu lieu sans quon alt songØ et ce nest que

longternps aprŁs le jugement final Et devant cette cour

que lon songØ en prendre avantage

DaprŁs les decisions de nos cours les objections

fondØes sur des irrØgularites de pro cØdure lorsquelles

nont ØtØ 111 allØguees ni invoquØes au procŁs ne

peuvent Œtre en appel Baits The City of Montreall

au mŒme vol 361 lobjection dii dØfaut de mise en

cause dune des parties doit Œtre prise in ilinine la

mŒmequestion dtØ dØcidØe dans la cause de 12 Union

de St Joseph Lapierre que le dØfaut davis de

poursuite nayant pas ØtØ plaidØ ill oppose dans la cour

infCrieure ne pouvait Œtre invoquØ en appel DØcidØ

aussi quun document produit au procŁs mais invoquØ

pour la premiere fois devant la cour du Banc de la

Reine ne peut faire partie du dossier en appel devant

cette cour Ii est de principe dans le droit anglais

comme dans le droit francais que tes irregularites de

procedures dans le cours du procŁs sont couvertes par

lacquiescement resultant des procddes subsequents

amoins quil nen ait ØtØ pris avantage avant de passer

àdautres procØdØs Dans la cause de Jones Van Patten

citØe dans lit note sur Graham and Waterman on

New Trials le juge Perkins dØclara que

Can 252 17 Can 108

Can II 164 md 107

See Exchange Bank Gitman Vol 662
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1894 It is vell established rule that erroneous steps in the progress of

cause are waived unless excepted to before additional steps are taken

QUEEN Dans le droit français les nuliitØs de procedure

CIM0N doivent Œtre opposØes une certaine Øpoque de lins

tance LintimØ dans son factum cite un grand
Fourmer

nombre autorites sur cette question Voir entre

autres CarrŒ et Ohauveau

Table gØnerale Journal du Palais Vo Cassation

flOS 350 998-9 1001-2-3-4-5-6-7-8-9 1065-6 1134

Devifleneuve et Gilbert Table de 1851-1860 Vo

Cassation par 40

TIn moyen qui na pas ØtØ propose devant les juges au fond ne peut

tre propose comme moyen de cassation

Cass juillet 1850 Bouilland S.V 51 5.4 50

2-649

Id Cass 16 nov 1853 Couderc S.V 54 771

55 2-260

Id Cass 3Ojuillet 1856 Rigal S.V 57 193 58 93

Id Cass ler juillet 1857 Delsaux S.V 58 206W

58 951

Id Cass 29 juin 1859 Daulchez S.V 59 851

GN 252

Do 49

Lexception de Ia chose jugØe ne peut non plus Œtre posØe pour la

premiere fois devant la cour de Cassation

Do 53

Ainsi on ne peut proposer pour Ia premiere fois devant la Cour de

Cassation le moyen tire de la dØchØance dun appel aprŁs lexpiration

du dØlai legal

La cour avail juridiction Cest la loi en force

lorsque la procedure commence .qui rŁgle le droit

dappel et non celle en force lorsque le jugement ØtŒ

prononcØ

La Cie du Chemin de Fer de IAtlantique an IVord

Ouest Pominville Hurtubise Desmarteau

ed Vol 739 bis art 34 Jar 241

173 19 Can 562
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Le mŒmeprincipe ØtØ adoptØ quant la juridiction 1894

de la cour Supreme voir Taylor La Reine

Le dØlai pour opposer la dØchØance du droit dappel

est fixŒpar le Code de Procedure art 1128 maintenant CIM0N

1130 FournierJ

La rØponse gØnØrale aux griefs dappel ne constitue

pas un plaidoyer de dØchØance Code Procedure Art

140 TreiziŁme rŁgle de pratique de la cour dAppel

RŁgle de pratique de la cour dAppel du 21 juin 1879

Łre rŁgle

The case in appeal shall contain summary statement of the plead

ings and of the questions of fact and of law on which the party filing

it relies

Le procureur ad litem est le Dorninus iiti Ses pro

cØdØs judiciaires ne peuvent Œtre attaquØs que par la

voie solennelle dun dØsaveu formel par la partie intØ

ressØe entralnant une grande responsabilitØ

On vu par les autoritØs citØes plus haut que la

dØchØance dappel est couverte par la defense au fond

Dans cette cause lappelante nen nullement pris

avantage elle conduit sa contestation absolument

comme si lappel avait ØtØ pris dais les dØlais ordi

naires Cependant elle va mŒmejusquà prØtendre que

les juges doivent prononcer cette dØchØance doffice

lors mCme quelle nest pas opposØe Mais lautoritØ

de CarrØ repousse cette doctrine cest dit-il dans

lintØrŒtde celui qui gagnØ son procŁs que cette dØ

chØance est prononcØe cest un fin de non-recevoir quil

peut opposer comme la prescription ne layant pas

invoquØe et la cour ayant juridiction dans la matiŁre

du procŁs elle Pu valablement procØder jugement

Il est certainemont trop tard sur un deuxiŁme appel

pour en prendre avantage et lon doit ici faire appli

cation du principe suivi par la cour de Cassation qui

Can 65
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1894 ne perniet pas dinvoquer pour la prºmiŁre fois la

dØchØance dappel devant cette cour Cest en vain

QUEEN
que lappelante invoque la chose jugØe pour maintenir

CIM0N sa prØtention de dØchØauce car on vu par les arrŒts

.Foter de 1827 et 1834 cites plus haut que la jurisprudence

tend ne pas donner lexception de la chose jugØe le

caractØre dune exception dordre public

Pour les raisons ci.-dessus donnØes les deux prin

cipales objections dØ lappelante fondØes sur le dØfaut

de certificat et la dØchØance de lappel doivent Œtre

renvoyØes et le jugement de la cour du Banc de la

Reine confirmØ avec depens

Le contre-appel de lintimØdolt aussi Œtre renvoyØ

TAsCHEREAU J.If this case was to be concluded by

the rule that on contract of this nature and under the

conditions to be found therein no action lies without

the final certificate of the engineer or other officer

named except in cases of fraud or sometimes error the

appellant would have not much to fight against

The cases to that effect in this court itself are numerous

In England recent case of De Morgan and Rio de

Janeiro Flour Mills in re supports that view

which when applicable cannot take it be con

troverted But does the rule apply here or can it

be given effect to think it does not apply for

the simple reason that the only amount granted to

the respondents by the judgment appealed from is

for the balance due them not on the contract nor

any part thereof hut on subsequent promise made

by the Government to them to pay them 20 over

the extras That promise is admitted in aspecial

admission of fact page 38 and by the answer to the

Trespondents articulation of facts page 501 Is it

not true thai the Government has promised to pay to

the contractors 20 over the cost and value of the

Times 292
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said works extras to indemnify them as alleged in the 1894

action To which the defendant answers Yes
See also evidence Ex No 279 of plaintiffs that Qu
this promise was made on the 5ta December 1879. CIM0N

And the contention that this 20 is included in Taeau
the engineers certificate is in plaim contradiction to

the appellants admission page 39 that Lesages the

crowns own officers estimates cover only the actual

cost of these extras without this 20 St Michel

their own witness page 142 also proves the same

thing Now do not see how the engineer could

include in his certificate anything of this 20 so

as to bind any one And do not see that he did iii

fact it is admitted that he did not

Mr Justice BossØs careful review of the evidence on

this point seems to me unanswerable If he erred it

is against the respondents not against the appellant

also agree with my brother Fournier that it would

be most unjust to allow the appellants in this court

to rely upon the want of final certificate even if it

was necessary or if it covered this 20 when they

have not pleaded it Had they pleaded it the

respondents might have attacked it for fraud or error

or have invoked waiver by the crown or estoppel The

late case of Connecticut Fire Insurance Go liavanagh

in the Privy Council is an authority against the

appellants right to now avail themselves of point of

this nature which they have not put in issue on the-

record In this case by the admissions on record it

is conceded that this 20 per cent ought to have been

allowed by the engineer

The other cases may refer to on this point are

Gray Richford Union St Joseph Lapierre

Fuller Ames Bain The City of Montreal

473 Can 164

Can 431 Casselss Dig ed 140

Can 252
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184 Oakes The City of Halifax Russell .v Lefrancois

and cases there cited Lash Meriden Britannia Co

QuEEN The Tasmania Bank of Bengal Macleod

OnioN Scott The Pho3nix Assurance Co Redfield

Taschereau
Wickham Cooper Cooper Luke Magistrates

of Edinburgh Heyneman Smith 10 Kay

Marshall 11 Livingstone Raw yards Coal Co 12
Lyall Jardine 13 Martin Mackonochie 14
Head Sanders 15 The Council of the Borough of

.Randwiclc The .4ustralian Goporation 16
The judgment for interest from 1st May 1884 is

correct There is an admission that any sum due was

due from that date This admission also renders the

appellants contention as to prescription unfounded

These admissions are by the Attorney-General for the

crown and bind the crown am surprised to see

the contrary urged on behalf of the crown without

iormal disavowal according to the Code of Procedure

As to the cross-appeal the majority of the court

being of opinion that the crowns appeal should he

allowed the cross-appeal must stand dismissed

SEDGEwICK and KING JJ concurred with THE
CHIEF JUSTICE

Appeal allowed with costs

Solicitors for appellant Carwi Fentland Stuart

Solicitor for respondent Am yot

Can 640 Vi Sc 241

Can 335 10 21 Jur 298

Ont App 680 11 .8 Cl 245

15 App Cas 223 12 App Cas 25

Moo 35 13 31$

.6 Stuarts L.C.R 14 94

13 App Cas 467 15 Moo 186

k8 13 App Cas 16 322 See also

Vol Pigeau 501 et seq


