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Civil rights ‑‑ Discrimination ‑‑ Mental disability ‑‑ Insurance ‑‑ Employer(s insurance policy providing income replacement scheme for employees rendered unable to work ‑‑ In case of mental illness or disability, benefits terminated after two years unless employee remains in mental institution ‑‑ Whether scheme discriminatory ‑‑ The Saskatchewan Human Rights Code, S.S. 1979, c. S‑24.1, s. 16(1).

G, an employee of the appellant, became disabled as a result of a mental disorder and was unable to perform the duties of her occupation.  During the 90 days following the onset of her disability, G used up her sick leave and was then paid benefits under an insurance policy the appellant offered to its employees as a benefit of employment.  Under the terms of the policy, any employee who was rendered unable to work was provided with a replacement income.  If the disability in question was a mental illness, however, a clause in the policy provided that the replacement income benefit would terminate after two years, even if the person was unable ever to resume employment, unless the person with the mental disability remained in a mental institution.  G(s insurance benefits were terminated after two years.  Had she been unable to work because of a physical disability, the income replacement benefit would have continued, without regard to institutionalization.  G filed a complaint claiming that the insurance provision violated s. 16(1) of the Saskatchewan Human Rights Code, which provides that no employer may discriminate against any person with respect to any (term or condition of employment( because of a disability.  A board of inquiry determined that the policy was discriminatory and referred the matter back to the employer for remedial action.  The Court of Queen(s Bench and the Court of Appeal upheld the ruling.


Held: The appeal should be dismissed.


Per Lamer C.J. and La Forest, L(Heureux‑Dubé, Sopinka, Gonthier, Cory, Iacobucci and Major JJ.:  Human rights legislation is (fundamental( or (quasi‑constitutional( and as such should be interpreted in a broad and purposive manner.  On its face, it appears that here the complainant was denied a benefit as a result of her mental disability, thus falling into the definition of discrimination set out in Andrews.  Following a purposive approach, it is not a justification for the employer to point out that the plan treated all employees equally prior to the materialization of the risk of disability.  A contract that explicitly provides for distinctions on prohibited grounds, albeit distinctions that only potentially occur in the future, is contrary to the objects of human rights legislation.  The Court of Appeal was correct, in the circumstances of this case, in finding discrimination on the basis of a comparison between the insurance benefits offered to those unable to work because of a physical disability and those unable to work because of a mental disability.  The case law has consistently held that it is not fatal to a finding of discrimination based on a prohibited ground that not all persons bearing the relevant characteristic have been discriminated against.  This Court(s decision in Brooks further supports the conclusion that discrimination against a subset of the relevant group, in this case the mentally disabled, may be considered discrimination against the relevant group generally for the purposes of human rights legislation.


It is appropriate in the circumstances of this case to compare the benefits received by the mentally disabled with those received by the physically disabled.  Human rights law frequently distinguishes between physical and mental disability.  A second broad factor that should influence a purposive approach is the particular historical disadvantage faced by persons with mental disabilities.  The first step in determining the appropriate group to compare to mentally disabled employees in this case is to determine the purpose of the disability plan in all the circumstances.  It is apparent that the plan at issue here was designed to insure employees against the income‑related consequences of becoming disabled and unable to work.  Consequently, in determining whether the clause which limits the benefits extended to mentally disabled employees discriminates against the mentally disabled, it is appropriate to compare their income replacement benefits with those receiving disability benefits generally.  The mental disability and the physical disability insurance were designed for the same purpose.  However, the benefits are limited if an employee has a mental disability.  Since a benefit is limited (because of( disability, the insurance plan provided by the appellant employer in the present case contravenes s. 16 of the Saskatchewan Human Rights Code.


Per McLachlin J.:  Sopinka J.(s conclusion is agreed with, but concerns are expressed with respect to the formulation of the proposed purpose test.  So long as the purpose is formulated broadly with reference to the need which the plan seeks to address and without reference to specific injuries or specific groups of people, it functions well.  However, if the purpose is defined in terms of specific injuries or a specific target group, problems arise.  If it is open to the employer and employee to define the  purpose of benefits narrowly by reference to a target group without discrimination, the result may be to condone exclusion of many valid claims and permit de facto discrimination.  On the other hand, if the employer provides even a minimal benefit to a person other than the target group, the purpose expands and discrimination is established.  In defining the purpose of schemes, reference should thus not be made to specific disabilities and specific target groups.  To permit this is to permit the kind of reasoning which led tribunals and courts in the past to deny benefits to pregnant women, on the ground that the schemes in question were intended to compensate for illness only.  The focus of the inquiry should be placed on the need being provided for rather than on the class of person being compensated.
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The judgment of Lamer C.J. and La Forest, L(Heureux-Dubé, Sopinka, Gonthier, Cory, Iacobucci and Major JJ. was delivered by

1.

Sopinka J. -- This appeal, which was dismissed on the date of the hearing with reasons to follow, concerns an allegedly discriminatory insurance policy which was offered as a (benefit of employment( to employees of the appellant, Battlefords and District Co-operative Ltd.  The insurance policy in question provides an income replacement scheme, whereby employees who are rendered unable to work are provided with income replacement for as long as they are incapable of returning to their jobs.  Where the cause of an employee's inability to work is a mental illness or mental disability, however, the income replacement benefits are terminated after only two years unless the employee remains housed within a mental institution.  The question before the Court in this appeal can be briefly stated as follows: Is the insurance scheme provided by the appellant discriminatory within the meaning of s. 16(1) of The Saskatchewan Human Rights Code, S.S. 1979, c. S-24.1.  Specifically, the Court must answer whether the insurance scheme(s differentiation between mentally disabled employees and physically disabled employees amounts to (discrimination( under the Code.

Facts
2.

Betty-Lu Clara Gibbs (the respondent) is an employee of Battlefords and District Co-operative Limited (the appellant).  On November 30, 1987, Ms. Gibbs became disabled as a result of a mental disorder and was unable to perform the duties of her occupation.  During the 90 days following the onset of her disability, Ms. Gibbs used up her sick leave and was then paid benefits under an insurance policy (Group Policy No. G-369) from March 5, 1988 to March 4, 1990.  The policy in question was issued by the Co-operators Life Insurance Company and was extended to Ms. Gibbs through the collective agreement that existed between her employer and the union.

3.

Under the terms of the policy, any employee who was rendered unable to work was provided with a steady stream of replacement income.  The benefit was available for all employees regardless of status.  As long as the employee had incurred a disability rendering him or her unable to work, the employee would receive replacement income.  If the disability in question were a mental illness, however, clause 10.6 of the policy provided that the replacement income benefit would terminate after two years, even if the person was unable ever to resume employment.  Benefits for the mentally disabled would only continue beyond the two-year period if the person with the mental disability remained in a mental institution.

4.

Because of clause 10.6, Ms. Gibbs' insurance benefits were terminated in March of 1990.  Had Ms. Gibbs' injury been physical in nature, the benefits would have continued until age 65 whether or not Ms. Gibbs was housed in an institution.  As a result of this discrepancy, Ms. Gibbs claimed that the insurance provision was a discriminatory term of her employment, contrary to the provisions of The Saskatchewan Human Rights Code.

5.

Ms. Gibbs filed her complaint pursuant to s. 16(1) of the Code.  Under that provision, no employer may discriminate against any person with respect to any (term or condition of employment( because of a disability.  A Board of Inquiry considered Ms. Gibbs( complaint and determined that the policy was discriminatory: (1992), 18 C.H.R.R. D/384, 92 C.C.L.C. (17,044.  The Board referred the matter back to the employer for remedial action, and the employer appealed to the Saskatchewan Court of Queen's Bench.

6.

The employer's appeal was dismissed by Lawton J. ((1993), 107 Sask. R. 202, 47 C.C.E.L. 211, 14 C.C.L.I. (2d) 308, 18 C.H.R.R. D/387, 93 C.L.L.C. (17,009), and the employer appealed this decision to the Saskatchewan Court of Appeal.  Once again, the employer's appeal was dismissed, with dissenting reasons delivered by Wakeling J.A.: (1994), 120 Sask. R. 166, 68 W.A.C. 166, 116 D.L.R. (4th) 109, [1994] 8 W.W.R. 609, 5 C.C.E.L. (2d) 1, 24 C.C.L.I. (2d) 1, 21 C.H.R.R. D/211, 94 C.L.L.C. (17,028, [1995] I.L.R. (1-3121.  The employer now appeals to this Court.

Relevant Legislation
The Saskatchewan Human Rights Code
7.

Prior to the 1989-90 Legislative Session, s. 16(1) of The Saskatchewan Human Rights Code provided as follows:


16. -- (1)  No employer shall refuse to employ or continue to employ or otherwise discriminate against any person or class of persons with respect to employment, or any term or condition of employment, because of his or their race, creed, religion, colour, sex, marital status, physical disability, age, nationality, ancestry or place of origin.

In the 1989-90 Legislative Session, s. 16(1) was amended by striking out the word (physical( in front of the word (disability(.  As a result, the protection of the section was extended to the mentally disabled.  (Disability( and (mental disorder( were then defined as follows:

2(1) ...


(d.1)  (disability( means:


. . .


(ii)  any of:


(A)  a condition of mental retardation or impairment;


(B)  a learning disability or a dysfunction in one or more of the processes involved in the comprehension or use of symbols or spoken language; or


(C)  a mental disorder;


. . .

(i.1)  (mental disorder( means a disorder of thought, perception, feelings or behaviour that impairs a person's:


(i)  judgment;


(ii)  capacity to recognize reality;



(iii)  ability to associate with others; or



(iv)  ability to meet the ordinary demands of life;

Prior Judgments
1.  Board of Inquiry (1992), 18 C.H.R.R. D/384

8.

After reviewing all of the facts and the relevant cases, the Board of Inquiry determined that this case was materially similar to Brooks v. Canada Safeway Ltd., [1989] 1 S.C.R. 1219.  In Brooks, disability benefits were extended under a contract of employment to persons suffering from all manner of health-related conditions except for pregnancy.  According to the Supreme Court of Canada, the exclusion of pregnant women from the disability plan amounted to a form of discrimination.  In the Board of Inquiry's opinion, the instant case was largely indistinguishable from Brooks.  According to the Board (at p. D/387):


Through an insurance contract, the respondent is attempting to differentiate between different classes of a group against whom discrimination is prohibited.  Just as it is discriminatory to differentiate between pregnant and non-pregnant women, or women who are above or below the height of six feet, it is discriminatory to differentiate between people who are suffering mental disorders who are institutionalized and those who suffer from such disorders but are not institutionalized.  Similarly, it is discriminatory to differentiate between people who are physically disabled and those who are mentally disabled by not compensating uninstitutionalized mentally disabled people while uninstitutionalized physically disabled people receive benefits.

As a result, the Board of Inquiry held that Ms. Gibbs had succeeded in establishing discrimination pursuant to s. 16(1) of the Human Rights Code.  The Board accordingly remitted the matter back to the employer for remedial action.

2.  Saskatchewan Court of Queen's Bench (1993), 107 Sask. R. 202


(a)  Term or condition
9.

As noted above, s. 16(1) of the Code prevents discrimination through the (terms or conditions( of a contract of employment.  In the instant case, the employer argued that the (term or condition( at issue was the entitlement to the benefit of an employee insurance policy.  According to the employer, the specific terms of the policy could not be referred to as (terms or conditions( of employment.

10.

Lawton J. determined that this question was largely answered by this Court's decision in Brooks.  In that case, this Court stated at p. 1238 that:

... if an employer such as Safeway enters into the field of compensation for health conditions and then excludes pregnancy as a valid reason for compensation, the employer has acted in a discriminatory fashion.

According to Lawton J. (at p. 209):

...it follows that if an employer such as the Co-op enters into the field of compensation for health conditions and then excludes mental disability as a valid reason for compensation equal to that given to others, the employer has acted in a discriminatory fashion.

Lawton J. further noted that no evidence had been led to explain the disparate coverage.


(b)  Basis of comparison
11.

According to the appellant, it was wrong for the Board of Inquiry to compare one class of disabled persons, namely the mentally disabled, with another, namely the physically disabled.  Instead, the proper basis of comparison was to compare disabled persons with non-disabled persons.  On this basis, there was no discrimination.

12.

In Lawton J.'s opinion, the appropriate method of identifying discriminatory conduct had been established by this Court in Brooks.  In that case, the Court, at p. 1236, stated that:

The plan singles out pregnancy for disadvantageous treatment, in comparison with any other health reason which may prevent an employee from reporting to work.  With the sole exception of pregnancy, eligibility for compensation under the plan is available on broad and general terms. . . .  No restrictions are placed on disability, with the solitary exception of pregnancy.  It is difficult to conclude otherwise than that, as a result of the unfavourable treatment accorded to pregnancy vis-à-vis all other medical conditions, the Safeway plan discriminates on the basis of pregnancy.

Lawton J. noted that the foregoing passage makes it clear that the Court in Brooks was comparing pregnancy with other disabilities.  Thus, a (disabled vs. disabled( basis of comparison was permitted.  In Lawton J.'s view (at p. 211):

Using this approach, it is difficult to conclude otherwise than that, as a result of the unfavourable treatment accorded to mental disability vis-a-vis all other medical conditions, the Co-op plan discriminates on the basis of mental disability.

Having concluded that the complaint had been properly advanced under s. 16 of the Human Rights Code, not s. 15, a holding that responded to an argument that has been  abandoned by the appellant in the present appeal, Lawton J. dismissed the employer(s appeal.

3.  Saskatchewan Court of Appeal (1994), 120 Sask. R. 166


I.
Jackson J.A. (Bayda C.J.S. concurring)


(a)  Basis of comparison
13.

According to the majority of the Saskatchewan Court of Appeal, Lawton J. had been correct to hold that the basis of assessing discrimination in this context was to compare persons with mental disabilities to persons with physical disabilities.  According to Jackson J.A. (at pp. 177-78):

The employer provided a group benefits plan which replaced employment income for all employees who were unable to work, but for some of those employees replacement income terminated after two years and for others it might not.  In this very real and immediate sense [Gibbs] was being discriminated against because of that disability.

The majority of the Court of Appeal thus found that the (term of employment( represented by the insurance contract was discriminatory, and accordingly ran afoul of s. 16(1) of the Code.


(b)  Term or condition
14.

Substantially for the reasons given by Lawton J. in the court below, Jackson J.A. was of the view that the provisions in the insurance contract amounted to (terms and conditions( of employment.  The (benefit( of insurance coverage was granted as a term of employment, explicitly found within the collective agreement.  The availability of that (benefit( depended upon the form of disability: for mental disabilities, long-term benefits were available only if institutionalization was required.  For physical disabilities, institutionalization was unnecessary.  As a result, the terms or conditions of employment amounted to discrimination.

15.

The majority of the Court of Appeal held that the complaint had been properly brought under s. 16 of the Code, and the appeal was dismissed.


II.  Wakeling J.A. (dissenting)

16.

Wakeling J.A. dissented solely on the issue of whether the application should have been brought under s. 15(1) or s. 16 of the Human Rights Code.  This argument has been abandoned by the appellant.

The Issue
17.

Does the appellant(s disability plan, which places limitations on benefits for nervous, mental or emotional disability, but not for other kinds of disability, discriminate on the basis of disability contrary to s. 16(1) of The Saskatchewan Human Rights Code?

Analysis
18.

The issue in this appeal involves an interpretation of s. 16(1) of The Saskatchewan Human Rights Code.  In interpreting s. 16(1) and applying it to the facts of the instant case, it is necessary to consider the context in which the section appears.  This Court has consistently held that human rights legislation is (fundamental( or (quasi-constitutional( and as such should be interpreted in a broad and purposive manner.  As Lamer J. (as he then was) stated in Insurance Corp. of British Columbia v. Heerspink, [1982] 2 S.C.R. 145, at pp. 157-58:


When the subject matter of a law is said to be the comprehensive statement of the (human rights( of the people living in that jurisdiction, then there is no doubt in my mind that the people of that jurisdiction have through their legislature clearly indicated that they consider that law, and the values it endeavours to buttress and protect, are, save their constitutional laws, more important than all others.

In Ontario Human Rights Commission and O(Malley v. Simpsons-Sears Ltd., [1985] 2 S.C.R. 536, at pp. 546-47, this Court stated:

To begin with, we must consider the nature and purpose of human rights legislation.  The preamble to the Ontario Human Rights Code provides the guide....  There we find enunciated the broad policy of the Code and it is this policy which should have effect....  Legislation of this type is of a special nature, not quite constitutional but certainly more than ordinary -- and it is for the courts to seek out its purpose and give it effect.

In Zurich Insurance Co. v. Ontario (Human Rights Commission), [1992] 2 S.C.R. 321, at p. 339, I stated that:

Human rights legislation is amongst the most pre-eminent category of legislation....  One of the reasons such legislation has been so described is that it is often the final refuge of the disadvantaged and the disenfranchised.  As the last protection of the most vulnerable members of society, exceptions to such legislation should be narrowly construed....

19.

The purpose of The Saskatchewan Human Rights Code is found in its statement of objects, as set out in s. 3:

 3. The objects of this Act are:

(a) to promote recognition of the inherent dignity and the equal inalienable rights of all members of the human family; and

(b) to further public policy in Saskatchewan that every person is free and equal in dignity and rights and to discourage and eliminate discrimination.

In defining the scope of (discrimination( under s. 16(1) of the Code, it is important to bear these objects in mind.  A broad, purposive approach is required. 

The Definition of Discrimination
20.

Turning to the question of the appropriate definition of (discrimination,( in Andrews v. Law Society of British Columbia, [1989] 1 S.C.R. 143, at pp. 173-75, McIntyre J. stated:


What does discrimination mean?  The question has arisen most commonly in a consideration of the Human Rights Acts and the general concept of discrimination under those enactments has been fairly well settled.  There is little difficulty, drawing upon the cases in this Court, in isolating an acceptable definition. . . . I would say then that discrimination may be described as a distinction, whether intentional or not but based on grounds relating to personal characteristics of the individual or group, which has the effect of imposing burdens, obligations, or disadvantages on such individual or group not imposed upon others, or which withholds or limits access to opportunities, benefits, and advantages available to other members of society.  Distinctions based on personal characteristics attributed to an individual solely on the basis of association with a group will rarely escape the charge of discrimination, while those based on an individual(s merits and capacities will rarely be so classed.

21.

In the case at bar, the respondent Ms. Gibbs alleges discrimination on the basis of mental disability.  She became mentally disabled and unable to work.  The appellant employer provided an insurance plan which extended an income replacement benefit to the respondent, but this benefit was terminated under clause 10.6 of the plan after two years because she was not institutionalized.  Had the respondent been unable to work because of a physical disability, the income replacement benefit would have continued, without regard to institutionalization.  Clearly, the insurance benefits offered by the employer made a distinction between physical and mental disabilities.  If a person were unable to work because of a physical disability, he or she would be able to claim benefits until age 65, but if a person were unable to work because of a mental disability, benefits would only be available for two years, unless he or she were institutionalized.  On its face, it appears that the complainant was denied a benefit as a result of her mental disability, thus falling into the definition of discrimination set out in Andrews, supra.   The appellant essentially offers two arguments disputing a finding of discrimination, which I will consider in turn.  

Term or Condition of Employment
22.

The appellant submits that there was no discrimination based on mental disability, since the relevant term or condition of employment was an entitlement to insurance benefits under the policy, which all employees received equally.  The purpose of insurance is to ameliorate the risk facing the beneficiary from future contingencies, such as disability.  Given the contingent nature of insurance, the appellant submits that the plan was not discriminatory: when the contract was entered into, each insured employee enjoyed exactly the same protection from the harm of future disability. 

23.

While the appellant is correct in stating that before the insured risk of disability materialized, the plan gave each employee similar protection from future contingencies, this does not respond to an allegation of discrimination.  Each employee certainly received a benefit in terms of (peace of mind( from the insurance before any risk materialized, and this benefit was distributed equally, but the insurance plan also certainly provided a significant benefit to employees after the risk of disability materialized, and this income replacement benefit was not distributed equally -- those who suffered from a mental disability received less than those suffering from a physical disability.  The fact that it was initially unclear who would later be treated distinctively does not lessen the strength of the conclusion that the plan discriminated against those with a mental disability.  It would be inimical to the objects of human rights legislation if a practice could be immunized from scrutiny under this legislation simply because its discriminatory effects are contingent on uncertain future events.  

24.

As noted above in the quotation from Zurich, supra, the purpose of human rights legislation is to protect the most vulnerable members of society.  It would clearly be contrary to this purpose to fail to find discrimination where the discrimination is contingent on the very event that gives rise to the need for the protection of the Human Rights Code.  In the present case, the discrimination was deferred until Ms. Gibbs became mentally disabled, which was precisely when she became vulnerable and the protection of human rights legislation was most needed.  When Ms. Gibbs became mentally disabled, she was treated distinctively because of the type of her disability; this was discrimination under s. 16 of the Code.

25.

Such reasoning is supported by this Court(s decision in University of British Columbia v. Berg, [1993] 2 S.C.R. 353.  In that case, the Court decided that in treating a mentally ill student distinctively because of her illness, the University violated the British Columbia Human Rights Act.  One of the central issues was whether the services offered by the University to its students were offered (to the public( within the meaning of the Act.  It was argued that once a person had become a student of the University, the University ceased to provide services to the person as a member of the public.  Lamer C.J., writing for the majority, stated at pp. 381-82:

... I find the distinction between discrimination in the admissions process and discrimination in the provision of accommodations, services and facilities to those already admitted unconvincing and subversive of the purpose of human rights legislation....

... such a distinction would allow such institutions to frustrate the purpose of the legislation by admitting students without discrimination, and then denying them access to the accommodations, services and facilities they require to make their admission meaningful. . . . [O]ne need do no more than ask the question (Can the legislature have intended that such activity would not be subject to scrutiny under the Act?( to make the answer, I think, clear.

Berg is instructive in analysing the case at bar.  Following a purposive approach,  it is not a justification for the employer to point out that the plan treated all employees equally prior to the materialization of the risk of disability.  A contract that explicitly provides for distinctions on prohibited grounds, albeit distinctions that only potentially occur in the future, is contrary to the objects of human rights legislation.  Does this constitute discrimination (with respect to ... [a] term or condition of employment( so as to attract the provisions of s. 16(1)?  The appellant submits that it does not because when the contract was entered into the provision was neutral and no one could be said to be subjected to differential treatment at that stage.  I would reject this submission.  An employer can discriminate against an employee with respect to a term or condition of employment notwithstanding that the identity of the employee against whom differential treatment will operate will be determined by future events.

The Appropriate Comparison
26.

The appellant also submits that the insurance plan should not be viewed as discriminatory since the proper comparison is not between the mentally disabled and the physically disabled, but rather between the disabled generally and the able-bodied.  The purpose of the Act, the appellant submits, is to prevent discrimination against the disabled as compared to able-bodied persons, not as compared to other disabled persons.  The appellant submits that disability insurance almost invariably distinguishes between types  of disability, so if discrimination is found on the basis of a (disability-disability( comparison, a great number of insurance schemes will be held to discriminate. 

27.

In my view, the Court of Appeal was correct, in the circumstances of the present case, in finding discrimination on the basis of a comparison between the insurance benefits offered to those unable to work because of a physical disability and those unable to work because of a mental disability.  In concluding that a (mental disability/physical disability( comparison is appropriate, I note first of all that in order to find discrimination on the basis of disability, it is not necessary that all disabled persons be mistreated equally.  The case law has consistently held that it is not fatal to a finding of discrimination based on a prohibited ground that not all persons bearing the relevant characteristic have been discriminated against.  For example, in Janzen v. Platy Enterprises Ltd., [1989] 1 S.C.R. 1252, this Court held that sexual harassment of particular female employees constituted discrimination on the basis of sex.  In dismissing the argument that since only a subset of female employees was harassed, the harassment was not sex discrimination, the Court stated at pp.1288-89:


The fallacy in the position advanced by the Court of Appeal is the belief that sex discrimination only exists where gender is the sole ingredient in the discriminatory action and where, therefore, all members of the affected gender are mistreated identically.  While the concept of discrimination is rooted in the notion of treating an individual as part of a group rather than on the basis of the individual(s personal characteristics, discrimination does not require uniform treatment of all members of a particular group.  It is sufficient that ascribing to an individual a group characteristic is one factor in the treatment of that individual.  If a finding of discrimination required that every individual in the affected group be treated identically, legislative protection against discrimination would be of little or no value.  It is rare that a discriminatory action is so bluntly expressed as to treat all members of the relevant group identically.  In nearly every instance of discrimination the discriminatory action is composed of various ingredients with the result that some members of the pertinent group are not adversely affected, at least in a direct sense, by the discriminatory action.  

28.

The decision of this Court in Brooks, supra, further supports the conclusion that discrimination against a subset of the relevant group, in the instant case, the mentally disabled, may be considered discrimination against the relevant group generally for the purposes of human rights legislation.  In Brooks, an insurance plan was held to discriminate against pregnant women.  Clearly, not all women become pregnant, but the Court held that discrimination against pregnant women constituted sex discrimination.  Writing for the Court, Dickson C.J. stated at p. 1247:


I am not persuaded by the argument that discrimination on the basis of pregnancy cannot amount to sex discrimination because not all women are pregnant at any one time.  While pregnancy-based discrimination only affects part of an identifiable group, it does not affect anyone who is not a member of the group.  Many, if not most, claims of partial discrimination fit this pattern.  As numerous decisions and authors have made clear, this fact does not make the impugned distinction  any less discriminating.

Thus, a finding of discrimination on the basis of disability, even though only a subset of disabled employees is mistreated, is permissible according to the case law.  In this regard, a finding of discrimination on the basis of a (mental disability/physical disability( comparison is not inconsistent with past decisions of this Court.  Further reasons are required, however, to conclude that such a comparison is appropriate in the circumstances of the present case.  

29.

A finding of discrimination based on the imposition of a burden or the withholding of a benefit must be rooted in a comparison of the treatment received by a person with the treatment received by other persons.  As McIntyre J. stated in Andrews, supra, at p. 164:


The concept of equality has long been a feature of Western thought.... It is a comparative concept, the condition of which may only be attained or discerned by comparison with the condition of others in the social and political setting in which the question arises.

30.

In my opinion, it is appropriate in the circumstances of the present case to compare the benefits received by the mentally disabled with those received by the physically disabled.  As a preliminary matter, there are two significant factors that influence a purposive approach to deciding the appropriate comparison in the case at bar.  First, human rights law frequently distinguishes between physical and mental disability.  In Saskatchewan, for example, the Human Rights Code was amended to replace (physical disability( as a prohibited ground with (disability,( indicating the legislature(s recognition that (mental disability( is distinct from and is not encompassed by (physical disability(.  A distinct status for mental disability as a prohibited ground is explicitly envisioned in the Canadian Charter of Rights and Freedoms.  Section 15(1) provides: 


15. (1) Every individual is equal before and under the law and has the right to the equal protection and equal benefit of the law without discrimination and, in particular, without discrimination based on ... mental or physical disability.

Mental disability thus has been treated as distinct from physical disability both in statutes and in the Constitution, which, all other things being equal, indicates that it was not inappropriate for the courts below to treat mental disability as distinct from physical disability.

31.

Aside from the statutory and constitutional treatment of mental disability as a distinct prohibited ground, a second broad factor that should influence a purposive approach is the particular historical disadvantage faced by persons with mental disabilities.  In Equality for All, a 1985 report of the Parliamentary Committee on Equality Rights, the following passage submitted to the Committee by the Canadian Mental Health Association, New Brunswick Division, is cited at p. 89:

Mental illness is one of the least understood and least accepted of all illnesses.  It creates fear and stereotypical responses in people.  Yet who are the mentally ill?  Potentially they can be people who suffer from varying degrees of illness, from short term situations that temporarily incapacitate an individual to long term illnesses that require continuous support and attention.  Psychiatric disabilities have many possible causes, sometimes physical, sometimes psychological and sometimes social.  For a great many people, such illnesses are shameful and embarrassing and as a result they are very reticent to stand up for their rights or to protest when injustice has been done to them.

Indeed, the particular disadvantage facing the mentally disabled was recognized by this Court in R. v. Swain, [1991] 1 S.C.R. 933.  Lamer C.J. stated at p. 994:


Furthermore, the fact that the claim involves the personal characteristic of insanity (which falls within the enumerated ground of mental disability) leaves no doubt in my mind that, if the differential treatment is (discriminatory( (which remains to be seen), the s. 15(1) claim fits within the overall purpose of remedying or preventing discrimination against groups suffering social, political and legal disadvantage in Canadian society.  There is no question but that the mentally ill in our society have suffered from historical disadvantage, have been negatively stereotyped and are generally subject to social prejudice.

32.

Keeping these considerations in mind, in my opinion it was appropriate, in the circumstances, to compare the benefits received by the mentally disabled with those received by the physically disabled.  The present case involves an allegation of an inadequate benefit.  In order to assess the adequacy of the benefit, there must be a comparison between the benefits paid to the person with a mental disability and some other group.  Clearly, if the comparator group is all persons without a disability, then a claim of discrimination on the basis of inadequate disability insurance benefits would seldom be successful.  Such a result appears contrary to the underlying purpose of human rights legislation, especially given the particular historical disadvantage facing the mentally disabled.  Moreover, such a conclusion is contrary to a past decision of this Court.  In Brooks, supra, this Court was asked to decide whether an insurance plan that compensated employees for being away from work as the result of a sickness or an accident discriminated on the basis of sex by limiting the benefits available to employees who were absent as the result of pregnancy.  The Court first considered whether the plan discriminated against pregnant employees, and then considered whether such discrimination constituted sex discrimination.  In analysing the first issue, the Court considered the argument that since the insurance plan only covered (accidents( and (illnesses(, it was not discriminatory to have different benefits for pregnant women, who were neither sick nor recovering from an accident.   Dickson C.J., writing for the Court, rejected this argument, stating at p. 1237:

I agree entirely that pregnancy is not characterized properly as a sickness or an accident.  It is, however, a valid health-related reason for absence from the workplace and as such should not have been excluded from the Safeway plan.  That the exclusion is discriminatory is evident when the true character, or underlying rationale, of the Safeway benefits plan is appreciated.  The underlying rationale of this plan is the laudable desire to compensate persons who are unable to work for valid health-related reasons.  Pregnancy is clearly such a reason.  By distinguishing (accidents and illness( from pregnancy, Safeway is attempting to disguise an untenable distinction.  It seems indisputable that in our society pregnancy is a valid health-related reason for being absent from work.

The Court concluded that the disability plan in question discriminated on the basis of pregnancy, given that pregnant employees received a lower level of benefits as compared with the benefits received by other employees who were unable to work because of health-related reasons.  That is, since the insurance in Brooks was intended to compensate those absent from work for health-related reasons, the relevant comparison was between the benefits available to pregnant employees and those available to employees unable to work for other health reasons. 

33.

In my view, Brooks, supra, provides a useful guide in determining the appropriate group to compare to mentally disabled employees in the case at bar.  The first  step is to determine, in all the circumstances of the case, the purpose of the disability plan.  Comparing the benefits allocated to employees pursuant to different purposes is not helpful in determining discrimination -- it is understandable that insurance benefits designed for disparate purposes will differ.  If, however, benefits are allocated pursuant to the same purpose, yet benefits differ as the result of characteristics that are not relevant to this purpose, discrimination may well exist.  

34.

In the case at bar, it is apparent that the plan was designed to insure employees against the income-related consequences of becoming disabled and unable to work.  The wording of the plan, for example, clause 10.1 of the policy, which is entitled (Employee Disability Benefit(, indicates that its purpose is to insure against disability generally.  Furthermore, and more importantly, the insurance plan in substance, by providing benefits for a broad range of disabilities, provides income replacement for employees in the event of disability.  Consequently, in determining whether clause 10.6, which limits the benefits extended to mentally disabled employees, discriminates against the mentally disabled, it is appropriate to compare their income replacement benefits with those receiving disability benefits generally, just as it was appropriate to compare the benefits available to pregnant employees in Brooks with the benefits available to employees absent for other health-related reasons.  The mental disability and the physical disability insurance were designed for the same purpose: to insure against the income-related consequences of being unable to work because of disability.  However, the benefits are limited if an employee has a mental disability.  Clause 10.6 discontinues the benefits to the mentally disabled after two years unless they are institutionalized, yet there is no such restriction on the benefits available to the physically disabled.  Consequently, the insurance plan provided by the appellant employer in the present case discriminates on the basis of mental disability and thus contravenes s. 16 of The Saskatchewan Human Rights Code: a benefit is limited (because of( disability.  The analysis leading to this conclusion is consistent with Brooks and is also consistent with a purposive approach that recognizes the distinct disadvantages faced by the mentally ill.

35.

I cannot accept the submission of the appellant that (because of ... disability( should receive a more restrictive meaning than that which is given to other prohibited grounds.  Essentially, the argument of the appellant is that the Code provides protection against invidious distinctions which are made between one race and another, between one religion and another, between one sex and another, because such distinctions resulted in the historical disadvantage suffered by certain races, religions and members of a sex.  Disability, it is submitted, stands on a different and unique footing because there is no history or experience of one class of disabled people treating other disabled individuals in ways that are unfair or prejudicial.

36.

This argument assumes that discrimination by one group against another within the prohibited classification is a prerequisite to protection under the Code.  On the contrary, the object of the Code is to protect against the application of stereotypical assumptions based on prohibited grounds by anyone, irrespective of whether that person shares those characteristics.  Accordingly, discrimination by blacks against blacks, women against women and so on is proscribed by the Code and protection is afforded to the persons discriminated against.  The Code does not differentiate with respect to whether the discriminator is of the same race, sex or religion.  These characteristics of the discriminator are irrelevant.  Accordingly, it is not relevant that there is no historical basis for concluding that physically disabled persons treated mentally disabled persons in ways that are unfair, prejudicial or oppressive.  

37.

Accepting for the sake of evaluating the appellant(s argument that such historical ill-treatment is a prerequisite to protection under the Code, there is abundant support for the view that the mentally disabled have suffered from historical disadvantage and negative stereotyping.  I have referred above to the evidence supporting this conclusion.  Although the physically disabled also have a claim in this regard, the treatment to which the mentally disabled were subjected sets them apart from disabled persons generally.  While in many cases discrimination because of disability will involve distinctions between disabled persons and able-bodied persons, in my view the legislature also intended to extend protection in circumstances such as this in which mentally disabled persons are treated differently from other disabled persons without any apparent justification.  To hold otherwise would permit the continuation of the historical disadvantages to which mentally disabled persons were subject, without recourse to human rights protection. 

38.

The appellant provides several examples to illustrate what it submits are the adverse consequences of a (disability-disability( comparison, including the following example that it submits is analogous to the present case.  Suppose a piano school elects to provide disability coverage in relation to hand injuries only, and does not provide coverage for emotional distress, broken legs or any other reason for missing work.  Could a teacher who broke his or her leg claim discrimination since he or she did not receive benefits while a teacher who broke his or her hand would have received benefits?  In my opinion, this example does not challenge the above analysis.  As set out in Brooks, in determining whether an insurance plan discriminates, it is first necessary to determine the  true character or underlying rationale of the plan in the circumstances of the particular case.  As noted above, discrimination should not be found on the basis of a comparison  between the benefits given to employees pursuant to different insurance purposes.  While a full evidentiary record is necessary to make a determination of purpose, it appears that in the cited example the true character of the insurance plan is simply to insure against hand injuries, not to insure against disability generally.  If so, in finding discrimination, the benefits allocated to employees for the particular purpose of insuring against hand injuries cannot be compared with the benefits designed to insure against other injuries.  The proper comparison in determining discrimination is between those with hand injuries, not between those with hand injuries and those with leg injuries.  In Brooks, on the other hand, the true character of the insurance plan was to insure against health-related reasons for missing work, and thus it was appropriate to compare the different benefits available depending on the health-related reason for missing work.  

39.

I respectfully disagree with Justice McLachlin(s assertion that the analysis proposed here (reframes( the purpose test found in Brooks.  McLachlin J. asserts that  my analysis of the present case would permit the type of reasoning that led courts to deny benefits to pregnant women on the ground that the schemes were designed to compensate illness, not pregnancy.  She correctly notes, however, that Brooks rejected such reasoning by defining the true character or underlying rationale of the insurance as providing income for those unable to work because of health-related reasons; excluding pregnancy thus discriminated against pregnant women, which amounted to sex discrimination.  In my view, the reasoning in Brooks is directly analogous to my analysis of the case at bar: following a purposive approach, the true character or underlying rationale of the insurance plan was to provide income replacement for those unable to work because of disability, and thus limiting benefits on the basis of mental disability discriminated.  By following an approach to defining the purpose of the insurance scheme that is consonant with the goals of human rights legislation, the narrow, formalistic approach to discrimination found in earlier pregnancy cases is avoided under the analysis here and in Brooks.

40.

In the present case, the true character of the insurance is to insure against the income-related consequences of disability, and thus it is appropriate to compare the benefits available for different disabilities.  If, in either Brooks or the present case, the true character of the plan in all the circumstances were simply to insure against particular injuries, it may be inappropriate to compare the benefits for different injuries.  However, given the true character of the plan in the case at bar, and given the particular disadvantage faced by those with a mental disability, a (disability-disability( comparison is appropriate. 

The Insurance Context
41.

The appellant submits that, following Zurich, supra, discrimination in the present case must be analysed in the insurance context.  In Zurich, I stated at pp. 338-39 that:


The determination of insurance rates and benefits does not fit easily within traditional human rights concepts.  The underlying philosophy of human rights legislation is that an individual has a right to be dealt with on his or her own merits and not on the basis of group characteristics.  Conversely, insurance rates are set based on statistics relating to the degree of risk associated with a class or group of persons. 

The appellant contends that this Court should be sensitive to the insurance aspects of the present case.

42.

Contrary to the appellant(s submission, Zurich has no impact on the case at bar, at least in the way the case has been argued.  In Zurich, an insurance company conceded that in assessing the risk of accidents, and therefore the cost of automobile insurance, on the basis of prohibited grounds such as age and sex, it had prima facie discriminated under the Ontario Human Rights Code, 1981.  However, the company contended that, in the context of insurance, there was a bona fide justification for what would otherwise have been unlawful discrimination, namely, it would have been impractical to base the risk of accidents on any other data.  In the case at bar, in contrast, no evidence has been led to attempt to justify the discriminatory nature of the disability insurance plan.  Indeed, the limit on  the benefits available to a mentally disabled employee unless he or she is institutionalized appears to be grounded on a stereotypical assumption concerning the behaviour of mentally disabled persons, an assumption which is antithetical to  the purpose of human rights legislation.  Given that no evidence was led in an attempt to justify the discrimination, but rather the appellant has simply disputed the existence of discrimination,  Zurich has no effect on the present case.

43.



Furthermore, it appears that the legislature of the Province of Saskatchewan has not provided for a special defence relating to insurance such as exists in Ontario and which enabled Zurich to justify the discriminatory practice in that case.  A provision similar to the Ontario section (21) is applicable to a complaint under s. 15 of the Saskatchewan Code but it is not applicable to complaints under s. 16(1).  As this case demonstrates, complaints with respect to discriminatory insurance benefits can be brought under s. 16(1) which, apart from the standard BFOR defence, contains no special justificatory provision comparable to s. 21 of the Ontario Code.

Conclusion and Disposition
44.

As the particular circumstances of the present case indicate, the true character, or underlying rationale, of the impugned insurance plan was to insure employees against the income-related consequences of becoming unable to work because of a disability.  By limiting the benefits available to her because of her mental disability, the plan discriminated against Ms. Gibbs in violation of s. 16(1) of The Saskatchewan Human Rights Code.  I would therefore dismiss the appeal with costs.


The following are the reasons delivered by

45.

McLachlin J. -- I agree with the conclusion reached by Justice Sopinka.  However, I have concerns relating to the formulation of the purpose test as proposed by him.

46.

Under the proposed test, discrimination is determined by examining the true purpose of the insurance plan.  Discrimination will exist if benefits received for the same purpose differ on the basis of a characteristic not relevant to the purpose of the insurance scheme.  In the instant case, the defined purpose of the scheme is to insure employees against the income-related consequences of becoming disabled and unable to work.  By framing the purpose in this way, the nature of the disability becomes an irrelevant characteristic.  Therefore, to distinguish benefits on the basis of disability constitutes discrimination.

47.

So long as the purpose is formulated broadly with reference to the need which the plan seeks to address and without reference to specific injuries or specific groups of people, it functions well.  This is how Sopinka J. approaches the matter of purpose in this case. 

48.

However, if the purpose is defined in terms of specific injuries or a specific target group, problems arise.  Consider a scheme that provides treatment  for people suffering from alcoholism.  The purpose might be defined in various ways.  The purpose might be seen as preventing or curing alcoholism.  Under this purpose, denial of treatment to a cocaine addict would not be discriminatory under Sopinka J.(s test.  Alternatively, the purpose might be defined as preventing addiction.  Under this purpose, denial of benefits to a cocaine addict would be discriminatory, but a person suffering from another disability, for example, mental illness, would have no basis to claim discrimination.  Finally, the provision of treatment for alcoholics might be seen as an aspect of the broader purpose of providing treatment for persons suffering from debilitating health problems.  On this definition, the alcoholic, the cocaine addict and the mentally ill person would all be entitled to treatment free from discrimination.

49.

If it is open to the employer and employee to define the  purpose of benefits narrowly by reference to a target group, like alcoholics, without discrimination, the result may be to condone exclusion of many valid claims and permit de facto discrimination against others similarly disabled from other causes.  On the other hand, if the employer provides even a minimal benefit to a person other than the target group, the purpose expands and discrimination is establishable.  For example, if an insurance  scheme provided full treatment for alcoholics and also gave a $5 treatment benefit to schizophrenics, the scheme would necessarily target disability more generally.  The result would be a finding that the scheme discriminated against the schizophrenic denied equal benefits.  This does not seem reasonable.  The person who gets no money under the scheme should be able to argue discrimination on an equal basis to the person who gets $5 under the scheme.

50.

Consequences such as these lead me to conclude that in defining the purpose of schemes, reference should not be made to specific disabilities and specific target groups.  To permit this is to permit the kind of reasoning which led tribunals and courts in the past to deny benefits to pregnant women, on the ground that the schemes in question were intended to compensate for illness only.  This Court rejected such reasoning in Brooks v. Canada Safeway Ltd., [1989] 1 S.C.R. 1219, by defining the purpose of the plan broadly as being to compensate persons who were unable to work for valid health-related reasons.  The focus of the inquiry was thus placed on the need being provided for -- the loss of employment for health-related reasons -- rather than on the class of person being compensated.

51.

If the inquiry focuses on the need being compensated, the piano player scheme raised in argument does not survive.  If an insurance scheme for piano teachers only insures against hand injuries, the relevant question is what need the insurance is compensating for.  If it is compensating for the need arising from the inability to work (which necessarily arises when a pianist(s hands are injured), then not insuring against other things that prevent pianists from working may discriminate.  If a piano teacher suffers injuries to her eyes which disable her from working, she would not be compensated under the scheme.  Similarly, if a piano player is unable to work by reason of pregnancy, she will be denied equal benefits.  Or, if the piano teacher suffers a nervous breakdown rendering her unable to work, she also would not be compensated under the scheme.  These examples illustrate that the type of disability is irrelevant to the purpose of the insurance scheme.  Therefore, if the scheme makes distinctions on this basis, discrimination arises.

52.

What if the purpose of the scheme is to provide money to pianists whose hands are injured (i.e. compensation just for suffering the injury)?  Under this scheme, there is no (need( being compensated.  The employer is simply providing benefits to employees with hand injuries.  In my mind, this is discriminatory on its face.  If the piano teacher sustains injury to her foot,  there is no compensation.  Therefore, the teacher who sustains injury to her foot is clearly being discriminated against on the basis of her type of disability.  Therefore, I disagree with Sopinka J. that the piano player scheme would survive because it only insures against hand injuries and not disability generally.

53.

In framing the inquiry as he does, Sopinka J. seeks to protect valid reasons for targeting certain groups.  The main reason for wanting to target certain groups is the minimization of insurance costs.  If a company has to insure everyone for everything, employment benefits would be reduced.  The premiums might not be affordable for some employers.  If an employer cannot afford to offer treatment for everyone(s problems but is concerned with the incidence of addiction problems among employees, it is argued that the employer should be able to concentrate resources in that area.  However, it seems to me that the answer to this problem is not to reframe the purpose test from Brooks, but rather for the legislature to provide a defence of reasonable justification now absent from s. 16 of The Saskatchewan Human Rights Code, S.S. 1979, c. S-24.l.

54.

Subject to these concerns, I agree with Sopinka J. 


Appeal dismissed with costs.
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