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Uonstitutional lawEducationAuthority to legislate
with respect to

Denominational schools53 Vie 38 Man.33 Vie

The exclusive right to make laws with respect to education in the

Province of Manitoba is assigned to the Provincial Legislature by

the constitution of the province as part of the Dominion 33
Vie ch with the restriction that nothing in any such law

shall prejudicially affect the rights or privileges with respect to

denominational schools which
any class of persons had by law or

practice in the province at the union The words or practice

are an addition to arid the only deviation from the terms of

section 92 sub-sec of the Act under which the New

Brunswick Public Schools Act was upheld

Prior to the union the IRoman Catholics of Manitoba had no schools

established by law but there were schools under the control of

the church for the education of Catholic children

In 1890 the legislature cf Manitoba passed an act relating to schools

53 Vie cli 38 by which the control of all matters relating to

education and schools was vested in department of education

consisting of committee of the Executive Council and advisory

boards established as provided by the act the schools of the pro
vince were to be free and non-sectarian and no religious exercises

were to be had except as prescribed by the advisory boards and

the ratepayers of each municipality were to be indiscriminately

taxed for their support

Catholic ratepayer moved to quash by-law of the city of

Winnipeg for collecting these school rates showing by affidavit the

position of Catholic schools before the union the practice of

the church to control and regulate the education of Catholics and

to have the doctrines of their church taught in the schools and

PRESENT Sir Ritcliie C.J and Strong Fournier Taschereau

and Patterson JJ
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that Catholic children would not be allowed to attend the public 1891

schools
BARRETT

Held reversing the udgmenl of the court below that this act o3 ic

ch 38 by depriving Calof the right to have their children THE

tauoht according to the rules of their church and by compellincr
CITY OF

WINNIPEG
them to contribute to the support of schools to which they could

not conscientiously send their children prejudicially affected

rights and privileges with respect to their schools which they had

by practice in the province at the union andwas vltrc viresof the

legislature of the province parts .Renaud Pugs N.B 273

distinguished

APPEAL from decision of the Court of Queens

Bench Man holding the Pib1ic Schools Act of

the Province to be intra vires

This was an application by the appellant rate-

payer of the city of.Wiunipeg and Roman Catholic

to quash by-laws numbers 480 and 483 of the city

council passed to levy an assessment upon the real

and personal property in the city for the year 1890 for

municipal purposes aad for the city schools The

ground of the application was stated to be because

by the said by-laws the amounts to be levied for

school purposes for the Protestant and Roman Catholic

schools are united and one rate levied upon Protestants

and Roman Catholics alike for the whole sum
The question at issue is whether the Manitoba

Public School Act 53 Vie cap 38 is void as offending

against the following provision in the constitutional

act of Manitoba 33 Vic ch which assigns

to the provincial legislature the exclusive right to

make laws with respect to education Nothing in

anr such law shall prejudicially affect any right or

privilege with respect to denominational schools which

any class of persons had by law or practice in the

province at the union

There is similar provision in the Act sec

Man 73 53 Vic cli 38
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1891 92 subsec under which the Public Schools Act of

BATT New Brunswick was held intra vires Ex pane Renaud

THE
but that provision does not contain the words or

Cirr OF practice which are found in the Manitoba Act

WINNIPEG
in support of the application to quash the by-laws

an affidavit made by the Archbishop of St Boniface

was read as showing the position of Catholics in regard

to education prior to the union and the doctrines of

the church in respect thereto The affidavit contained

the following clauses

Prior to the passage of the act of the Dominion of

Canada passed in the thirty-third year of the reign of

Her Majesty Queen Victoria ch known as The

Manitoba Act and prior to the order in council issued

in pursuance thereof there existed in the territory now

constituting the Province of Manitoba number of

effective schools for children These schools were de

norninational schols some of them regulated and con

trofled by the Roman Catholic Church and others by

various Protestant denominations

The means necessary for the support of the Roman

Catholic schools were supplied to some extent by

school fees paid by some of the parents of the children

yho attended the schools and the rest was paid out of

the funds of the church contributed by its members

During the period referred to Roman Catholics

had no inteiest in oi contiol ovei the schools of the

Protestant denominations and the members of the Pro

testant denominations had no interest inor control over

the schools of Roman Catholics There were no public

schools.in the sense of state schools The members of

the Roman Catholic Church supported the schools of

their own church for the benefit of the Roman Catholic

children and were nt under obligation to and did

not contribute to the support of any other schools

Pugs 273
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In the matter of education therefore during the 1891

period referred to Roman Catholics were as matter BARRETT

of custom and practice separate from the rest of the
ThE

community and their schools were all conducted ac- CITY OF

WINNIPEG
cording to the distinctive views and beliefs of Roman

Catholics as herein set forth

Roman Catholic schools have always formed an

integral part of the work of the Roman Catholic

Church That church has always considered the edu
cation of the children of Roman Catholic parents as

coming peculiarly within its jurisdiction The school

in the view of the Roman Catholics is in large

measure the Childrens Church and wholly incom

plete and largely abortive if religious exercises be ex
cluded from it The church has always insisted upon
its children receiving their education in schools con

ducted under the supervision of the church and upon
their being trained in the doctrInes and faith of the

church In education the Roman Catholic Church

attaches very great importaiice to the spiritual culture

of the child and regards all education unaccompanied

by instruction in its religious aspect as possibly detri

mental and not beneficial to children With this regard

the church requires that all teachers of children shall

not only be members of the church but shall be thor

oughly imbued with its principles and faith shall

recognie its spiritual authority Sand conform to its

directions It also requires that such books be used in

the schools with regard to certain subjects as shall

combine religious instruction with those subjects and
this applies peculiarly to all history and philosophy

The church regards the schools provided for by
The Public Schools Act being chapter of the

statutes passed in the reign of Her Majesty Queen

Victoria in the fifty-third year of her re.gn as unfit

for the purpose of educating their childrn and the
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1891 children of Roman Catholic parents will not attend

BARRETT such schools Rather than countehance such schools

ThE
Roman Catholics will revert to the system in operation

CITY OF previous to the Manitoba Act and will establish sup
INNIPEG

port and maintain schools in accordance with their

principles and faith as aforementioned

The first legislation in Manitoba for the establish

ment of public school system was passed in 1871

34 Vic ch 12 whereby board of education

composed of not less than ten nor more than fourteen

persons was established one-half of whom were Pro

testants and one-half Catholics Each section of the

board had separate superintendent and amongst

other powers had under its control and management

the discipline of the schools of the section and the

prescribing of such books as had- reference to religion

or morals The moneys appropriated by the legislature

for common school education were after deducting

the expenses of the board and superintendents salaries

to be appropriated to the support and maintenance of

common schools one moiety thereof to the support of

the Protestant schools and the other moiety to the sup

port of th Catholic schools

By subsequent legislation enacted at various times up

to the passage of the Public Schools Act 53 Vic ch 38
the powers of the Protestant and Catholic sections of the

board of education were enlarged whereby the entire

contiol..and mauagement of the schools their general

government and discipline were delegated to the sec

tion of the board to which the school belonged Each

section had power to select all the books maps and

globes to he used in the schools under its control and

to approve of the plans for the construction of school

houses provided however that in the case of books

having reference to religion and morals such selec

tion by the Catholic section of the board shall be
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subject to the approval of the competent religious 1891

authority See Man Stat 34 Vie ch 12 36 Vie BTT
ch 22 39 Vie ch 42 Vie ch 44 Vie ch

By the act respecting the Department of Education CITY OF

53 Vic ch and by the Public Schools Act 53
Wi pra

Vie ch 38 all prior legislation as to schools and

education in Manitoba was repealed and Depart

ment of Education created to consist of the Executive

Council or committee thereof which with an ad

visory board to be elected in the manner prescribed by
the act practieally replaced the old board of educa

tion It ras further provided that all public schools

in the province were to he free schools sec that

all religious exercises in the public schools should be

conducted according to the regulations of the advisory

board sec ti and that except as above no religious

exercises would be allowed in the schools which were

declared to he entirely non-sectarian sec
it is contended that this latter act is ultra vires of

the Provincial legislature as prqjudicially affecting the

rights and privileges with respect to their schools

which Roman Catholics had in the proviice at the

union

The Court of Queens Bench Man 1ubuc dissent

ing held the act intra vires From that decision an

appeal was taken to the Supreme Court of Canada

Blake and Ewart Brophi with them
for the appellant

It is admitted that priorto the admission of Manitoba

into the union 1oman Catholics had entire control of

theeducation of their children without any statutory

enactment providing therefor and had enjoyed such

privilege for more than
Ibrty years It is also admitted

that the act passed in 1871 after the union did not

take away such right of control and was not objec
tionable to Catholics
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189U The act of rdid not interfere with the system by

BARRETT which the Roman Catholics had the entire control

over their own schools and it is admitted that the
THE

CITY oi present act does away with such control Under it

WINNIPEG
the schools in Manitoba are to be entirely non.sectarian

and the Roman Catholics will be obliged to support

their own schools and to contribute to the support of

Protestant schools schools which they conscientiously

believe to be not only negatively hut positively in

jurious to the public gDod or as Lord Thesiger has

said in reference to schools in which religious instruc

tion has no place that the system meaus.educating

the people to be skilled villains instead of christians

The position of the Roman Catholic Church in re

spectto education is presented to the court in this case by

Archbishop TachØ in his affidavit He says Roman
Catholic schools have always formed an integral part

of the work of the Roman Catholic Church

The school in the view of the Roman Catholics

is in large measure the Childrens Church arid

wholl incomplete and largely abortive if religious

exercises could be excluded from it

In education the Roman Catholic Church attaches

great importance to the spiritual culture of the child

and regards all education unaccompanied by instruc

tion in its religious aspect as possibly detrimental

andnot beiiefiialto ehildrn

The affidavit also shows that Catholics owing to

the rules and doctrines of their church cannot con

scientiously send their children to the public schools

established under the act in question in this case

When Manitoba became part of the Dominion of

Canada it was part of the arrangement of union that

Roman Oatholics be protected in the rights

above outlined whichzthey claim have been swept

away by this act The sections of the constitutional
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act 33 Vie ch relating to education are not 1891

precisely similar to the corresponding action of the BARRETT

British North America Act The latter act only THE

protects riohts and privileoes which any class of CITY OF

WINNIPEG

persons had by law the Manitoba Act protects

such rights as were had by law or practice In New

Brunswick it was held that Roman Catholics having

had no schools established by law at confederation there

were no rights to be affected It might be argued that

the word law should not be construed narrowly as

meaning statutory law but in the wide sense of usage

habit custom Be that as it may we have in our

act the words or practice so that we are not driven

to this construction of the other word law
The wishes of parents are entitled to the first con

sideration This is the opinion of the Royal Commis

sion on education appointed in England in 1886

It is argued that Catholics will still have right to

their own schools and are not obliged to send their

children to the public schools But the act does not

protect them against the abolition of their rights If

they have their own schools they will be taxed for the

support of the public schools and will thus be pre

judicially affected in their rights which the law does

not allow

This is an act which prejudicially affects this class of

persons as to their conscientious convictions as to

their pockets in their relation to their church in the

most important matter of secular and religious

education of their young It is in most marked

contradiction to the spirit of conciliation displayed

in the act which dealt with these rights and to

the wise spirit of toleration which is displayed in

the enactment that was in force for 20 years and

offends against the spirit and the letter of the act

which defends the rights of these persons and
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1891 therefore will be held unconstitutional by this courtS

BAETT The following cases were cited by the learned coun

THE
sel Bailey The Great Western Railway Company

CITY OF Musgrave Inciosure cornrnisioners Barlow Ross
WINNIPEG

Attorney General of Canada Attorney General

of Ontario

Gormuily Q.C and Martin for the respondents The

words by law or practice as used in the act can only

mean some bindingrule or obligation to which the in

habitants of the province were committed at the time

of the union Ex parte Renaud There was no

such rule or obligation here

As to the meaning of the word rights in statute

see Austin on Jurisprudence and of privileges

And see Fearon Mitchell

According to Archbishop TachØ the right or privi

lege enjoyed by Catholics at the union was to have

denominational schools supported by fees from parents

or by the funds of the church With this the Public

Schools Act in no way interferes

If the contention against this act is to prevail it

follows that the legislature of Manitoba cannot pass

any effective act relating to education

Sinclair Mulligan and The Duke of Newcastle

IJiorris 10 were cited

Sir RITcHIE C.J This is an application to

quash two by-laws of the municipal corporation of

the city of Winnipeg which were passed for levying

rate for municipal and school purposes ir that city

for the year 1890 and they assess all real and personal

property in the city for such purpose It is asked that

26 Ch 434 Ed vol 406

162 Vol 233

24 381 690

20 222 Man 481

Pegs N.B 273 1O 661
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these by-laws be quashed for illegality on the follow- 1891

ing among other grounds That because by the said BARRETT

by-laws the amount to be levied for school purposes THE
for the Protestant and Roman Catholic schools are CITY OF

WINNIPEG
united and one rate levied upon Protestants and

Roman Catholics alike for the whole sum RjtChjC.J

it must he assumed that in legislating with reference

to constitution for Manitoba the Dominion Parlia

ment well acquainted vith the càiiditions of the

country to which it was about to give constitu

tion and they must have known full well that at that

time there were no schools established by law religious

or secular public or sectarian In such state of

affairs and having reference to the condition of the

opulation and the deep interest felt and strong opin
ions entertained on the subject of separate schools it

cannot be supposed that the legislature had not its

attention more particularly directed to the educatinal

institutions of Manitoba and more especially to the

schools then in practical operation their constitution

mode of support and peculiar character in matters of

religious instruction To have overlooked consider

ations of this kind is to impute to parliament degree

of shortsightedness and indifference which in view

of the discussions relating to separate schools which

had taken place in the older provinces or some of

them and to the extreme vigilance with which

educational questions are scanned and the importance

attached to them more particularly by the Catholic

Church as testified to by Mouseigneur TachØ cannot to

my mind be for moment entertained Read in the

light of considerations such as these must we not con

clude that the legislature well weighed its language

and intended that every word it used should have

force and effect

The British North America Act confers on the local
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1891 legislature the exclusive power to make laws in rela

BARRETT tionto education provided nothing in such laws shall

THE prejudicially affect any right or privilege with respect

CITY OF to denominational schools which any class of persons
WINNIPEG

had by law in the province at the union btt the

RitchieC.J Manitoba Act goes much further and declares that

nothing in such law shall prejudicially affect any right

or privilege with respect to denominational schpols

which an class of persons had by law or practice in the

province at the union We are now practically asked

to reject the words or practice and construe the

statute as if they had not been used and to read this

restrictive clause out of the statute as being inappli

cable to the existing state of things in Manitoba at the

union whereas on the contrary think by the inser

tion of the words or practice it was made practically

applicable to the condition at the time of the educa

tional institutions which were unquestionably and

solely as the evidence shows of denominational char

acter It is clear that at the time of the passiflg of the

Manitoba Act no class of persons had by law any

rights or privileges secured to them so if we reject the

words or practice as meaningless or inoperative we

shall be practically expunging the whole of the restric

tive clause from the statute know of no rule of

construction to justify such proceeding unless the

clause is wholly unintelligible or incapable of any

reasonable construction The words used in my
opinion are of no doubtful import but are on the

contrary plain certain and unambiguous and must be

read in their ordinary grammatical sense Effect shonld

be given to all the words in the statute nothing add

ing thereto nothing diminishing therefrom as was said

by Tindall C.J in Everett Wells

The legislature must be understood to mean what it

Scott N.R 531
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has plainly expressed and this excludes construction 1891

See Rex Banbury BARRETP

It is settled canon of construction that no clause Ths
sentence or word shall be construed superfluous void CITY OF

WINNIPEG
or insignificant if it can be prevented ee The Queen

The Bishop of Oxfora
RitchieO.J

While it is quite clear that at the time of the passing

of this act there were no denominational or other

schools established and recognized by law it is equally

clear that there were at that time in actual operation or

practice system of denominational schools in Maui
tohä well established and the defacto rights and privi

leges of which were enjoyed by large class of persons

What then was there more reasonable than that the

legislature should protect and preserve to such class of

persons those rights and privileges they enjoyed in

practice though not theretofore secured to them by

law hut which the Dominion Parliament appears to

have deemed it just should not after the coming into

operation of the new provincial constitution be pre

judicially affected by the action of the local legislature

quite agree with the cases cited by the learned

Chief Justice of Manitoba as to the rules by which

the act should be construed agree that the court

must look not only at the words of the statute but at

the cause of making it to ascertain the intent When
we find the parliament of Canada altering and adding

to the language of the British North America Act by

inserting limitation not in the British North America

Act must we not conclude that it was done advisedly

What absurdity inconsistency injustice or contradic

tion is there in giving the words or practice

literal construction more especially as have en
deavoured to show as the literal meaning is the only

meaning the words are capable of and is entirely con

142 261

25
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1891 sistent with the manifest intention of the legislature

BARRETT namely to meet fhe exigencies of the country and

THE cover denominational schools of the class practically in

CITY OF use and operation If the literal meaning is iiot to

WIMIPEu
prevail have yet to hear what other meaning is to

RitchieC.J be attached to the words or practice If the legis

lature intended to protect the classes of persons who

had founded and were carrying on denominational

schools of the character of those which existed at the

time of the passing of the act am at loss to know

what other words they could more aptly have used

They might it is true have said which any claCs of

persons has by law or usage but the words prac

tice and usage are synonymous agree also that

we should ascertain what the language of the legisla

ture means in other words to suppose that parliament

meant what parliament has clearly said

It cannot be said that the words used do not har

monize with the subject of the enactment and the

object which think the legislature had in view If

the legislature intended to recognize denominational

schools how could they have used more expressive

words to indicate their intention since the words used

read in their ordinary grammatical sense admit of

but one meaning and therefore one construction And

we should not speculate on the intention of the

legislature that intention being clearly indicated by

the langiae used in view of the condition of and the

state of education in that country The object the

legislature must have had in view in using them was

clearly to protect the rights and privileges with respect

to denominational schools whjch any class or persons

had by law or practice that is to say had by usage at

the time of the union cannot read the language of

the act in any other sense

The decisioii of the court of New Brunswick in
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the case of Lx parte Renaud referred to in the 1891

court below has no application in this case That BARRETT

case turned entirely on the fact that The Parish
TEE

School Act of New Brunswick 21 Vic ch con- CITY OF

ferred no legal rights on any class of persons with

respect to denominational schools It was there RitchieC.J

simply determined that there were no legal

rights with respect to denominational schools and

therefore no rights protected by the British North

merica Act very different case from that we are

now called on to determine It may very well be that in

view of the wording of the British North America Act

and the peculiar state of educational matters in Mani
toba the Dominion Parliament determined to enlarge

the scope of the British North America Act and pro
tect not only denominational schools established by
law hut those existing in practice for as am reported

to have said and no doubt did say in Exparte Renaud

that in that case We must look to the law as it

was at the time of the union and by that and that

alone be governed

Now on the other hand in this case we must look

to the practice with reference to the denominational

schools as it existed at the time of the passing of the

Manitoba Act

That this was the view taken by the legislature of

Manitoba would seem to be indicated by the legislation

of that province up to the passing of the Public Schools

Act which very clearly recognized denominational

schools and made provision for their maintenance and

support providing that support for Protestant schools

should be taxed on Protestants and for Catholic schools

should be taxed on Catholics and conferring the man
agement and control of Protestant schools on Protest

ants and the like management and control of Catholic

Pugs NB 273

25
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1891 schools on Catholics This denominational system was

BTT most effectually wiped out by the Public Schools ct

THE
and not vestige of the denominational character left

Oi OF in the school system of Manitoba Mr Justice Dubuc
WINNIPEG

gives an accurate synopsis of the legislation prior to

RitchieO.J the passing of the Public Schools Act

The only question it strikes me we are nov called

upon to consider is Does this Public School Act preju

dicially affect the class of persons who in practice en

joyed the rights and privileges of denominational

schools at the time of the union Now what were

the provisions of the Public Schools Act Mr Justice

Dubuc likewise gives synopsis o.f the Public Schools

Act as follows

Lordship here read that portiou.of the judgment

of Dubuc and proceeded

But it is said that the Catholics as class are not

prejudicially affected by this act Dos not reju
dicially that is to say injuriously disadvantageously

which is the meaning of the word prejudicially

affect them when they are taxed to support schools of

the benefit of which by theirreligious belief and he
rules and principles of their church they cannot con

scientiously avail.themselves and at the same time by

compelling them to find means to support schools to

which they can conscientiously send their children or

in the event of their not being able to find sufficient

means to do both to he compelled to allow their chil

dren to go without either religious or secular instruc

tion In other words think the Catholics were

directly prejudicially affected by such legislation but

whether directly or indirectly the local legislature was

powerless to affect them prejudicially in the matter of

denominational schools which they certainly did by

practically depriving them of their denominational
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schools and compelling them to support schools the 891

benefit of which Protestants alone can enjoy BETT
In my opinion the Public Schools Act is ultra vires

TIE
aiid the by-laws of the city of Winnipeg Nos 480 and CITY OF

483 should be quashed and this appeal allowed with
INNIPEEr

costs
RitchieC.J

STRONG J.I have read the judgment prepared by

the Chief Justice and entirely concur in the conclusion

at which he has arrived as well as in the reasons he

has given therefor have nothing to add to what he

has said

FOURNIER J.Cest an rnoyen dune demande pour

faire annuler les rŁglements Nos 480 et 483 adoptØs

par le Conseil Municipal de Winnipeg que lappelant

soulevØ dans cette cause limportante question de la

legalitØ de lacte 53 Vic ch 38 concernant les Øcoles

publiques de Manitoba

Par les deux reglemenis adoptØs en vertu du nouvel

acte dØcole et des dispositions de lacte municipal une

taxe le deux centins par dollar est imposØe sur la

valeur de la propriØtØ mobiliŁre et irnmobiliŁre dans la

cite de Winnipeg La proportion de cette txe appro

priØe aux Øcoles est fixØe et un de mule dans le

dollar

Le moyen de nullitØ invoque est que par les rØgle

ments une seule taxeest prØlevØe uniformØment sur les

catholiques et les protestants pour le soutien des Øcoles

Ce moyen est ØnoncC en ces termes

Because by the said by_laws the amounts to be levied for school

purposes
for the Protestant and Catholic shools are united and one

rate levied upon Protestants and Catholics alike for the whole sum

Cette question ØtØ soumise lhbnorable juge

Killam qui dØcidØ enfaveur de la constitutionnalitØ

de lacte et de la lØgalite des by-laws en question on
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1891 jugement ØtØ confirmØ par la majoritØ de la Cour

BARRETT Supreme de Manitoba Cest ce dernier jugement qui

THE
est maintenant soumis la consideration de cette cour

CITY OF Par cet acte 53 Vic ch 38 le systŁme des Øcoles
WINNIPEG

sØparØes catholiques et protestantes qui avait ØtØ Øtabli

Fournier conformØment lacte constitutionnel de Manitoba 33

Vic ch ØtØ pomplŁternent aboli aprŁs avoir Ø¨Ø en

force pendant dix-neuf ails

Ii est important pour la decision de cette question

de se reporter aux circonstances qui out amenØ lentrØe

de cette province dans la confØdØration canadienne

On se souvient que cest là suite dune rebellion qui
avait jetØ la population dans une profonde et violente

agitation souleyØ les passions religieuses et nationales

et cause de grands dØsordres qui avaient rendu nØces

saire lintervention du gouvernement fØdØral Cest

dans le but dy rØtablir là paix publique et de concilier

cette population que le gouvernernent fØdØral leur

accorda là constitution dont us ont joui jusquà prØ
sent

Le principe des Øcoles sØparØes introduit dans lacte

de lAmerique Britannique du Nord par là section 93

fut aussi introduit dans là constitution de Manitoba
et dØclarØ sappliquer aux Øcoles sØparØes qui existaient

de fait dans ce territoire avant son organisation en pro
vince La population Øtait alors divisØe peu prŁs

Øgalement entre catholiques et protestants

Tout en donnant là province le pouvoir de lØgifØrer

concernant lØducation là sec 22 ss ajoute la restric

tion de là section 93 de lacte de lAmØriqueBritannique
du ord de ne prØjudicier aucunement au droit et au pri

vilŁge confØrØ par la loi relativement aux Œcoles sØpa

rØes celle de ne prØjudicier non plus àux Øcoles sØparØes

existantes par là coutume du pays by practice

Cest sur cette extension de la prohibition de là sec

tion 93 qui protØgeait les Øcoies sØparØes Øtablies par
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la coutume que la legislature de Manitoba sest fondØe 1891

pour introduire le principe des Øcoles sØparØes protes- BARRETT

tantes et catholiques dans le premier acte des Øcoles THE

quelle passØ aprŁs son organisation Dans cc but ii City OF

fut dØcidØ par cet acte que le lieutenant gouverneur
WIMIPEG

en conseil aurait le pouvoir de nommer un bureau Fournier

dØducation compose de pas moms de dix et pas plus de

quatorze personnes dont une moitiØ serait catholiques

et laiilre protestants et deux suriutendants lun pour

les Øcoles protestantes et lautre pour les Øcoles catho

liques qui seraient les secrØtaires corjoints dii bureau

Les devoirs des bureaux sont dØfinis comme suit

10 de faire de temps en temps les rŁglements -quils

jugeront convenables pour lorganisation des Øcoles

communes de choisir les livres mappes globes pour

lusage des Øcoles communes en ayant le soin de choisir

les livres anglais mappes et globes pour les Øcoles an

glaises et des livres français pour les Øcoles françaises

mais ce pouvoir ne devait pas sØtendre an choix des

livres concernant la religion et hi morale ce choix

Øtant regle par une clause subsCquente de changer

et de subdiviser avec la sanctipu du lieutenant gou
verneur tout district dŒcole Øtablie en vertu de cet

acte La sous-sec 12 dcnne an bureau Ic pouvoir de

prescrire pour lusage des Ccoles les livres concernant

la religion et la morale par la sous-sec 13 les argents

appropriØs par Ia legislature pour lØduction doivent

Œtre divisØs Cgalement une moitiØ pour le support des

Øcoles protestantes et lautre pour celui des Øcoles

catholiques

Le premier bureau nommØ par le lieutenant gou
verneur en conseil Øtait compose de lArchevCque de

St Boniface de lEvŒque de la terre de Rupert de

plusieurs prŒtrescatholiques et de ministres protestants

de diverses denominations et dune couple de laIques

pour chaque section
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1891 Ce statut ØtØ amendØ de temps en temps pour.satis

BARRETT faire dº nouveaux besoins mesure que les Ctahlisse

ThE
ments se dØveloppaient et que Ia population augmen

CITY OF tait mais toujours en conservant le mØme systŁme
WINNIPEG

davoir des ecoles separees les catholiques et les prorn

Fournier
testants Les seuls changernents importants fureii par

lacte de 1875 viz laugmentation du nombre des mem
bres du bureau 21 douze protestants et neuf catho

liques et là division des argents votes par là lØgistature

entre les protestants et les catholiques en proportion

du nombre denfants en age de frequenter les Øcoles

dans chaque district catholique on protestant

part de ces changements le systŁme des Øcoles

sØparØes et laction indØpendante des deux sections du

bureau furent de plus en plus confirmØs par les statuts

subsØquents La sec 27 de lacte de 1875 27 dit que

lØtablissement dans un district dune Øcole dune dØ
nomination nempŒchera pas lØtablissement dune

Øcole dune autre denomination dans le mŒmedistrict

Ce principe reçoit une certaine extension et est mis en

pratique par les secs 39 40 et 41 de lacte de 1876

Tel est lØtat de chose qui existØ sous le rapport de

lØducation depuis lentrØe de là province de Manitoba

dans laconfØdelation Cest en vertu des dispositions

de lacte constitutionnel confirmØ par un acte du Parle

ment imperial que tous les actes de Ia province

Øtablissant 1eV systŁthe des Øcoles sØparØes ØtØ intro

duit et regularisØ

Bien quavant cette Øpoque 11 ny et pas propre

ment parler de systŁme dØducation publique les prorn

testants et les catholiques Øtaient depuis longtemps

dans lhahitude de soutenir respectivement chacun

pour son compte et ses frais et dØpens des Øcoles qui

dans le fait Øtaient des Øcoles sØparØes oil lenseigne

ment se faisait suivant les principes de chaque dØnom
ination Dans soii affidavit cet effet produit au sou
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tien des prØteiisionsde iappelant et dont les faits ne 1891

sont pas contestØs par paitie adverse JArchevŒque BARRETT

TachØ dØfinit lŒtatde chose existant alors comme suit
Tnu

CITrON
Avant acte de la Puissance du Canada passe dans Ia 33m annee WINNIPEG

du igne de Sa MajestØ Ia Reine Victoria ch connu sous le nom de

lActe de Manitoba et avant iordre en conseil Ømis en vertu de cet
Fourmer

acte ii existait dans le territoire formant maintenant Ia Province de

Manitoba un nombre dØcoles effectives pour linstruction des enfants

Ces Øcoles dtaient des Øcoles sØparØes denominational dont les unes

dtaieut rØglØes et contrôlØes par lØglise catholique et les autres par les

diverses denominations protestantes Les moyens nCcessaires pour

le soutien des Ccoles catholiques Ctaient fournisen partie par des hono

raires dØcole payØs par les parents des enfaiits qui friuentaient les

dcoles et le reste Øtait paYØ par lØglise âu moyen des contributions de

ses membres Turant cette pØriode les catholiques avaient aucun

intØrØt ni contrôle dans les Ccoles protestantes et les protestants navaieut

non plus aucun intdrŒt ni contrdle dans les dcoles cathpliques Ii

ny avait pas dØcoles publiques dans le sens dCcoles soutenues par

lEtat Les catholiques souteriaient les Ccoles de leur Øglise pour

lavantage des enfant catholiques et nØtaient pas obliges de contri

buer au soutien daucune autre Øcole En ce qui concerne ldducation

pendant cette pØriode les catholiques dtaient par Ia coutume et la

pratique sØparØs du reste de fa
population et leurs dcoles dtaient con

duites suivant les principes et les croyances de lØglise catholique

Pans le mŒme affidavit lArchevŒque declare que

lEglise considŁre les Øcoies Øtablies en vertu du Pub
lie School Act comme impropres lØducation des en
fants catholiques et que tes enfants ne les frØquente

ront pas que plutôt que dencourager ces Øcoles les

catholiques prØfŁreront retourner au systŁme exi stan

avant lacte de Manitoba et quils Øtabliront et main
tiendront des Øcoles conformØment aux principis de

leur foi que les protestants sont satisfaits du systŁme

dØducation Øtabli par le Public School Act parce que

ces Øcoles sont tout-â-fait semblables celles quils

maintenaient avant la revocation des actes antŒrieurs

admettant le systŁme des Øcoles sØparØes dont us

avaient le contrôle absolu

Les affidavits en opposition la motion Œtablissent
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1891 que les Œcoles existantes avant lentrØe du Manitoba

BETT dans la ConfØdØration nØtaient que des Øcoles privØes

THE
sournises aucun contrôle de la part du public et nen

CITY OF recevant aucun subside Ii ny avait pas de taxes

WINNIPEG
perçues par autorite pour cet objet et ii avait

Fournier aucun moyen legal de forcer le public contribuer an

soutien de ces Øcoles privØes

Les affidavits donnØs cle part et dautre ne se contre

disent nullement et donnent une idØe correcte de la

situation des Øcoles existantes dans le territoire qui

depuis formØ la province de Manitoba Ii en rØsulte

quil est clairement prouvØ que les Øcoles alors exis

tantes quoique non Øtablies par aucune loi Øtaient de

fait et dans lapratique des Øcoles sØparØes denomina

tional schools Oest cet Øtat de choses qui ØtØ con

sacrØ par la 22 sec de lacte constitutionnel de

Manitoba par la declaration que rien dans les lois qui

seraient passØes par la legislature ne devra prjudi

cier aucun droit ou privilege confØrC lors de lunion

par la loi ou par la couturne aucune classe particuliŁre

de personnes dans la province relativement aux Øcoles

sØparØes denominational schools

Cette disposition est la source du pouvoir exercØ par

Ia legislature du Manitoba en vertu de lacte 34 Vic

ch 12 confirmant et approuvant le systŁme des

Øcoles sØparØes existant auparavant On vu par ses

principales dispositions citØes plus haut que le contrôle

exercØ par les protestants et les catholiques sur leur

Ccoles respectives leur avait ØtØ coiiservØ par cette

loi et par les suivantes adoptØes jusquà lacte 53 Vic

ch 38

la session de 1890 la legislature passØ deux actes

au stjØt de linstruction le premier ch 37 about le

bureau dØducation ci-devant existaut ainsi que la

charge de surintendant de lØducation etcrØe un dØparte

mentde lØduation formØ de lexØcutif ott dun comitØ
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pris dans son sein nommØ par le lieutenant-gouverneur 1891

en conseil et dun bureau daviseurs compose de sept BARRETT

membres dont quatre nommCs par le dØpartement de

lØducation deux par les instituteurs de la province et CITY OF

un par le conseil de luniversitØ Entre autres devoirs
WINNIPEG

le bureau des aviseurs le pouvoir dexamineret auto- Fournier

riser les livres de texte et de rØfØrence pour lusage des

Øcoles et des hibliothŁqae dØcoles de dØfinir les qua
lifications des instituteurs et des inspecteurs des Øcoles

de nommer les personnes chargØes de preparer les

programmes dexamen de prescrire la forme des

exercices religieux qui seront pratiquØs dans les Øcoles

Lautre acte est le Public School Act ch 38 dont

la constitutionnalitØ est attaquØe Ii rØvoque tous les

statuts en force concernant lØducation et declare par

la section que tous les districts scolaires protestants

et catholiques ainsi que les elections et nominations

aucun office contrats cotisations faits ci devant au

sujet des Øcoles catholiques et protestantes et en

existence lors de sa mise en force seront soumis aux

dispositions de cet acte la section continue en office

les syndics existants lors de sa mise en force comme
sils avaient ØtØ ems en vertu des dispositions de cet

acte section toutes les Øcoles publiques seront libres

et tons les enfants de lâge de 16 ans dans les muni
cipalitØs rurales et de 16 ans dans les villes auront

le droit de les frequenter Section Les exercices

religieux dans les Øcoles publiques seront conduits con

formØment aux rŁglernents du bureau des aviseurs

Le temps pour ces exercices est fixØ et si les

parents ne dØsirent pas que leurs eæfants assis

tent alors ces derniers seront renvoyØs avant ces exer

cices Par la sec les exercices religieux sont loption

des syndics dØcoles pour le district et sur reception

dune autorisation Øcrite des syndics les instituteurs

seront obliges de faire ces exercices religieux Les
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1891 Øcoles publiques ne serorit pas des Øcoles de sectaires

BAIiRETT et aucun exercice religieux ny sera permis exceptØ

rr quen la maniŁre ci-dessus prescrite

CITY OF Lacte pourvoit lØtablissement de districts so
WINNIPEG

laires dans les municipalites ruraes et dans les villes

Fournier
et villages lØlection des syndics dØcoles et lirn

position de taxes pour les fins scolaires

La see 92 declare que

Le conseil municipal de toute cite yule village piØlŁverÆet col

lecteia sur la propriØtC imposable dans les limites de Ia municipalitØ et

en la maniØre prescrite par cet acte et par lacte municipal et de cotisa

tion telles sommes qui seront requises par les synclics iiour les fins

Scolaires

Sec 1O contient au sujet de Ictroi lØgislatif pour

les Øcoles la.dispositiOn suivante

Toute Øcole qui ne sera pasconduite conformØment aux lispositions

de cŁt acte ou de tout autre acte alors en force on conforniCinent aux

rºglements du department do lØducation ou dii bureau des aviseurs

ne sera pas considØrØ une Øcole publique suivant Ia loi et naura

aucune part de loctro lCgi1atif

La sec 143 statue que les instituteurs nernploieront

pas dautres iivres dØcoles que ceux autorisØs par le

bureau des aviseurs et aucune paitie de loctroi

lØgislatif ne sera payŒ aux Øcoles employant les livres

non autorisØs Par la sec 179
Dans les cas oi avant la misc en force de cet actt des districts

dØcoles catholiques ont ØtØ Ctablis telque mentionnØ dans la section

precCdente c.à.d couvrant le mŒme ternitoire quun district protes

tant tel district dCcole catholique ions de la misc en fore de cet aete

cessera dexister et tout lavoir de tel district avec son passif appartien

dront au district dCcole publique

LensemblØ de ces dispositions produit un change

mnt complet dans le systŁme .dØducation le statut

fait disparaltre non seulement les clauses de la loi an

tØrieiire Øtablissant les Øcoles sØparØes mais mŒrne

proscrit jusquà lusage des termes denominations

catholiques et protestantes La sec 179 dans les cas

oit uridistrict catholique dØcole couvre le mŒmetern
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toire quun district protestant va jusquà là confisca- 1891

tion des biens du district catholique et transporte la BARRETT

propriØtØ an district protestant dØsignØ sons le nom
dØcole publique CITY OF

W1NIFEG
Par cette analyse des principales dispositions de

lacte 53 Vic ch 38 on volt que là legislature du Mani- ournier

toba aprŁs avoir Øtabli conformØment au pouvoir que
lui en donnait sa constituti6n un systŁme dØcoles

sØparØes complŁtement aboli ce systŁme et en

organisØ un autre directement en opposition an pre
mier dans lequel elle fait disparaltre lŁ droit aux Øcoles

sparØes tel quil avait existØ jusqualors pour lui en

substituer ui autre fondØ sur le principe non sectarian

excluant leriseignement religieux des Øcols et laissant

aux syndics dCcoles le choix des livres concernant là

religion et la morale qui seront en usage dans ces

Øcoles

Le systŁme ainsi Øtabh est tout-à-fait contraire aux

idØes religieuses des atholiques et la doctrine de

lØglise catholique romaine et leur enlŁve le droit

reconnu par lacte du Manitoba davoir des Øcoles

sØparØes

Cette legislation nexcŁde-t-elle pas le pouvoir de

la legislature Nest-efle pas directement en opposi

tion là section 22 de lacte du Manitoba et partant

ultra vires

La section 93 de lacte de 1Amerique Britannique du

Nord donnant aux legislatures des provinces le pou
voir de lØgifØrer au sujet de lŒducation met là res

triction suiv ante

Rien dans ces lois ne devia prØjudicier aucun droit on privi1.ge

confØiØ lors de lunion par la loi aucune classe particuliŁre de per

sonnes daiis la province relativernent aux Øcoles sØparØes denomina
tion schools

Cette disposition ØtØ introduite dans là ire

de là section 22 de lacte du Manitoba avec Ia seule
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1891 difference de laddition des mots or practice on par

BARRETT la couturne la suite des mots par la loi de sorte

ThE que cette section sy lit maintenant comme suit

CITY OF Rieh dans ces 1ois ne devra prØjudicier ancun droit on privilege
WINNIPEG

confØre lors de Union par Ia loi on par la .couturne aucune ciasse

Fournier particuiiŁre cle personnes dans Ia province relativement aux Øcoles

sØparØes denominational schools

La solution de la question repose done entiŁreinent

dans linterpretation donner aux mots ou par la

coutume introduits dans là section 22 et qui ne se

trouve pas dans là section 93 de 1Acte de lAmØrique

Britannique du Nord Evidemment cette addition na

pas tØ faite sans motifs et lon doit en trouver là

signification par lapplicatioii des rŁgles concernant

linterprØtation des statuts donnØes par les autoritØs

Tine des premieres rŁgles est que lorsque les termes

dun statut ne sont susceptibles que dune seule signi

fication là cour na pas le pouvoir de rechercher lin

tention de là legislature pour interpreter un acte sui

vant ses propes notions de ce qnil aurait dü statuer

Maxwell on Statutes York Midland Railway

Company The Queen

.Lorsque le langage estprØcis et sans ambiguitØ mais

en mŒmetemps incapable dune signification raisonnable

et quen consequence lacte iiest pas susceptible dex

ecution une cour na pas le droit de donner aux mots

sur de simples conjectures une signification qui ne

leur apparlient pas Maxwell on Statutes Cette

rŁgle ne sappliqne quaux cas oI le langage est precis

et susceptible que dune seule signification

Les mots ou par la coutume or jractice insØrØs

dans là section 22 de lacte dn Manitoba nontpàs Ia

verite une signification technique quoique dans le

langage ordinaire us en aient nne bien claire et pen

Ed 858

Ed 23
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susceptible dambiguitØ On pretend cependant quils 1891

signiflent que les catholiques romains quoique forces BARRETT

de contribuer an soutien des Øcoles publiques out la
ThE

permission de maintenir des Øcoles sØparØes comme Cir OF

WINNIPEG
ecoles privees est une interpretation tres etroite et

en contradiction avec les termes de la sec 22 On Fournier

pretend aussi quils assurent lexemption de lobiga

tion dassister aux Øcoles publiques mais linterpreta

tion la plus libØrale et la plus sensØe est sans doute

que les Øcoles sØparØes existant de fait lors de lTJnion

ces mots ont ØtØ introduits dans lacte du Manitoba

pour leur donner une existence legale de façon em
pŒcher Ia legislature locale de legifØrer leur dØtri

in ent

Si les mots par coutume ou by practice

Øtaient susceptibles dinterprØtations diffØrentes on pour

rait leur appliquer une ancienne rŁgle dinterpretation

qui declare quune chose comprise dans Ia Iettre du

statut nest cependant pas dans les limites du statut

si die nest pas conforme lintention de la legis

lature Cest donc lintention de la legislature quil

faut rechercher pour se faire une idØe juste de la signi

fication des mots by practice

Maxwell dit en outre

To arrive at the real meaning it is always necessary to take broad

general view of the Act so as to get an exact conception of its aim

scope and object Is is necessary according to Lord Coke to consider

What was the law before the act was passed What was the

mischief or defect for which the law had not provided What remedy

Parliament has appointed and The reason of the remedy

Cette rŁgle ete enoncØe dans la cause de Heydon

dØcidØe sons le rŁgne dElizaheth et toujours ØtØ

suivie clepuis

Ii faut souvent pour trouver Ia veritable signification

des mots employØs dans un statut remonter lhistoire

Maxwell 24 Bacons Abricl la page 27

statute Rep
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1891 du sujet et examiner le circonstances particuliŁres qui

BARRETT ont porte Ia legislature adopter la disposition

ThE
Dans la cause de River Wear Commissioners Adamson

CITY or Lord Blackburn dit la page 763
WINNIPEG

shall state as precssely as can what understand from the decided

Fournier cases to be the principles on which the courts of law act in construing

instruments in writing and statute is an instrument in writing Iii

all cases the object is to see what is the intention expressed by the

words used Bat from the interpretation of language it is impossible

to know what that intention is without inquiring farther and seeing

what the circumstances were with reference to which the words were

used and that was the object appearing from the circumstances which

the person using them hat in view for the meaning of words varies

according to the circumstances with respect to which they were used

Dans IinterprØtation des statuts dit Maxwell au

sujet de la cause de Gorham The Bishop of Exeter

The interpreter in order to undemtand the sulject matter and the

scope and object of the enactment must in Cokes words ascer airt

what was the mischief or defect for which the law bad not provided

that is he must call to his aid all those external or historical facts

which are necessary for the purpose and which led to the enactment

and for those he may consult temporary or other authentic works and

writings

In Atty Gen Sillem Lord Bramwelldit

It may be legitimate mode of determining the meaning of doubt

ful document to place those who have to expound it in the situation

of those who made it and so perhaps history may be referred to to

show what facts existed bringing about statute and what matters

influenced mens minds when it was made

Lord Turner dans la cause de Hawkins Gathercole

In construing acts of Parliament the words which aie used are not

alone to be regarded Regard must also be had to the intent and

meaning of the legislatuie The rule upon the subject is well expressed

in the case of Stradling Morgan and aho in Eyston Studd

In determining the question before us we have therefore to consider

App Cas 743 et 531

30 DeG pp 20-21

RapportØe par Moore 462 Plowd 204

Plowd 467
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not merely the words of the Act of Parliament but the intent of the 1891

legislature to be collected from the cause and necessity of the Act be
BARRETJ

ing made from comparison of its several parts and from foreign

meaning extraneous circumstances so far as they can justly be con- Tnn

sidered to throw lioht upon the subject
Cirv OF

WINNIPEG

In Holme Guy Tesse1 dit
Fournier

The court is not oblivious of the history of law and legislation

Aitho ugh the court is not at liberty to construe an Act of Parliament

by the motives which influenced the legislature yet when the history

of law and legislation tells the court what the object of the legislature

was the court is to see whether the terms of the section are such as

fairly to carry out that object and no other and to read the section

with view to finding out what it means and not with view of extend

ing it to something that was not intended

Pour Øtablir la veritable signification des mots ou
par Ia coutume by practice ces autoritØs nous justi

fient dexaminerles circonstances et les motifs qui les

out fait introduire dans le statut

La 93e section de lacte de lA donne Ia lØgis

lature de chaque province le pouvoir exciusif de faire les

lois concernant lØducation sujet toutefois certaines

restrictions dont là premiere est que rien dans ces lois

ne portera prejudice an droit on privilege quaucune
classe de persormes possØde en vertu de la loi La re

s.s de là 22e section de lacte du Manitoba ajoute cette

prohibition celle de prØjudlicier aux droits confØrØs par

là coutume aucune classe de personnes aussi bien

qua ceux confØrØs par la loi

Queue ØtØ là raison de Vintroduction de cette res

triction dalls là sec 93 et pour quels motifs a-t-elle

ØtØ Øtendue an droit qui ne reposait que sur Ia coutume

dans Manitoba lors de là passation de 1Acte 33 Vic
ch

Lorsque les provinces dOntario QuØbec Ia Nouvelle

Ecosse et le Nouveau-Brunswick formŁrent là conlØdØ

ration chacune avait un systŁme complet d.Øcoles

Ch 905

26
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1891 publiques Øtablies par la oi Pans Ontario et QuØbec

BARRETT la loi reconnaissait aux minoritØs dune croyance diffØ

ThE rente de celle de la majoritØ ic d.roit davoir des Øcoles

CITY or sØparØes En Øtablissant ces Œcolesles minoritØs Øtaient
WINNIPEG

exemptes de contribution an soutien des ecoles pu
Fournier

bliques et avaient droit .â une proportion de loctroi

lØgisatif

Pans le I-Iaut-Cianada.Ontario Ia question des Øcoles

sØparØes avait formØ le sujet de luttes vives et pas

sionnØes entre protestants et catholiques mais avait ØtØ

enfin rØgiØe par iacte des Øcoies de 1863 qui avait rØ

tabli la paix et lharmonie dans la province

Pans la Nouvelle-Ecosse et le Nouvau-Brunswick ii

en Øtait autrement bien que de fait les catholiques

avaient leurs propres Øcoles en vertu de la loi des Øcoles

communes on Øcoles d.c paroisses rnais ces Øcoles

nØtaient pas reconnues cornme Øcoles sØparØes et les

catholiques ny avaient aucun droit on privilege ce

sujet par la loi

Les auteurs de la confØdØration afin dØviter Ic renou

vehement de lagitation qui avait existØ cc sujet dans

lancienne province du Canada entre les catholiques et

les protestants tout en reconnaissant aux provinces le

droit de lØgiferer an sujet de lØclucation adoptŁrent

sagernent des dispositions pour la protection des droits

et privileges des minoritØsen prohibant toute legisla

tion qui porterait atteinte aux droits et privileges exis

taut sur le sujet

Cette restriction devait sappliquer toute nouvelle

province qui entreraient plus tard dans la confØdØra

tion aussi bien quà celles qui en firent partie origi

nairement

Tine question concernant lØtendue de cette restric

tion fut soulevØe dans Ic Nouveau-Brunswick La loi

en force cc sujet lors de la confØdØration Øtait lacte

des Øcoles de paroisses de 1858 En 1871 la lØgis1a
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ture passa un acte concernant les Øcoles communes 1891

auquel les catholiques romains firent beaucoup dob- BARRETT

jections Des petitions furent adressØes au parlement ThE
du Canada pour en empŒcher la mise en force Enfin CITY OP

WINNIPEG
la question tnt portee devant la Cour Supreme du

Nouveau-Brunswick et la cour dans un jugement trŁs
FouTilier

ØlaborØ prononcØ par Sir Ritchie alors juge en

chef de la Cour Supreme du Nouveau-Brunswick
dØcida que les cathohques du Nouveau-Brunswick

navaient par la loi by law au temps de la confØdØration

aucun droit ou privilege coneernant les Øcoles sØparØes

Bans le cours de ses observations lhonorable juge en

chef sexprirne ainsi

Where is there anything that can with propriety le termed

legal right Surely the legislature must have intended to deal with

legal rights and privileges How is it to be defined How enforced

Et plus loin

If the Roman Catholics had no legal rights as class to claim any
control over or to insist that the doctrincs of their church should be

taught in all or any schools under the Parish Schools Act how can it be

said though as matter of fact such doctrines may have been taught

in numbers of such schools that as class of persons they have been

affected in any legal right or privilege with respect to Denomina
tional Schools construing those words in their ordinary meaning
because under the Common Schools Act 1871 it is provided that the

schools shall be non-sectarian

Cette decision fut plus tard conflrmØe au Conseil

PrivØ Ii est facile de voir par les raisonnements

donnØs lappui de cette decision et par limportance
donnØe lexpression legal rights que si les droits

que les catholiques avaient par la coutume eussent ØtØ

spØcialement mentionnØs comme ceux existant par la

loi que la decision eüt ØtØ diffØrente

Ewart conseil de lappelant ayant fait la

remarque que les mots par la coutume avaient ØtØ

introduits dans lActe du Manitoba pour prØvenir les

difficultØs qui avaient eu lieu an Nouveau-Brunswick
26
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1891 le procureur gØnØralconseil de lintimØe fit remarquer

BARRETT que lacte des Øcoles avait ØtØ pasØ en 1871 un an

THE
aprŁs lacte du Manitoba majs ii aurait dü ajouter que

CITY OF ce projet de loi Øtait depuis longtemps devant la lØgis
Vs INE IPEG

lature et le public et faisait le sujet de discussions

Fournier trŁs animØes Lhonorable G-eo King avait intro

duit cette mesure en 1869 pour Ia premiere fois et

encore une seconde fois Ic 24 fØvrier 1870 lorsquelle

fut rØfØrØe un comitØ de toute la chambre et discutØe

les 17 22 31 mars et le icr avril Cette loi ne devait

venir en force quun an aprŁs son adoption

Lacte du Manitoba passØ par le Parlement de la

Puissance nest devenu loi que le 12 mai 1870 plus

dun mois aprŁs la discussion de lacte des Øcoles du

Nouveau-Brunswick et plus dun an aprŁs sa premiere

introduction dans Ia legislature

at-i1 rid dØtonnant ce que les discussions qui

ont eu lieu sur le sujet diffrntes Øpoques aient ØtØ

rapportØes et commentØes par le public comme cest

ordinairement le cas et soient parvenues la connais

sance des membres du 0-ouvernement fØdØral et de la

Chambre des Communes Cest un fait que lagitation

causØe par cc bill Øtait connue de toute la Chambre ds

Communes et nul doute que cest pour prØvenir le

retour de semblable agitation que les mots par la

coutume ont ØtØ ajoutØs dans la 22e section de lActe

du Manitoba

Lexistence dØcoles sØparŒes dans le territoire du

Manitoba avant lorganisation dc la province Œtit

connue ainsi que ic fait quil nexistait aucune loi

pour protØger les minoritØs catholiques ou protestantes

qui auraient voulu conserver leurs Øcoles sØparØes Ces

faits on doit le prØsumerØtaientconnus des lØgislateurs

Comme ii ny avait alors aucune loi concernant les

Øcoles sØparØes ni aucune autre espŁce dØcole la lere

s.s de la section 93 ou son introduction dans lacte du
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Mmitoba neut produit aucun effet Les catholiques 1881

de cette province sy fussent trouvØs dans iine situation BARRETT

pire quau Nouveau-Brunswick car là au moms ainsi

quil est constatŒ par le jugement dans Faffaire Renaud CITY OF

ies catholiques sans avoir droit par la Ioi faisait
WINMPEG

cependan enseigner leurs doctrines dans les Øcoles.0flier

existantes

Les auteurs de lacte du Manitoba ont dü Œtre frappØs

de cet Øtat do choses et cest sans doute pour remØ

dier quils ont insØrØ dans Ia section 22 les mots par

Ia coutume by practice qui ne se trouvent pas dans

la section 93 daus le but dassurer plus tard aux

minoritØs catholiques on protestantes le droit aux

Øcoles sØparØes dont elles jouissaient alors par la cou
tume by practice Aussi là legislature du Manitoba

a-t-elle si bien compris lintention quvait le parlernent

fØdØral en introduisant les mots by prattice dans

lacte du Manitoba quo par son premier acte concernant

les Øcoles elle Øtabli un systŁme complet dØcoles

sØparØes catholi4ues et protestantes qiJ existØ pendant

dix-neuf ans Son interpretation des mots par là

coutume ØtØ conforme lesprit de là legislation et

aux rŁgles dinterprØtation

Si Ia clause 22 neiit contenue que les termes de là

lØre s.s de là section 93 elle neüt pas protØgØ les

droits des minoritØs parce que les termes rights and

privileges by law nauraient pu sappliquer lØtat de

choses au Manitoba oit les Øcoles sØparØes navaient pas

dexistence legale mais Øtaient Øtahlies depuis loig
temps par là pratique et là coutume du pays

Laddition des termes par là coutume by practice

ait indispensable pour rencontrer le cas auquel ii

sagissait do pourvoir

Sil est vrai que ces termes nont point une significa

tion technique ii nen est pas moms vrai que dans les

circonstances oü us out ØtØ employes us out une signi
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1891 fication Claire et precise et r.endent exactement lidØe

BARRETT quon voulu exprimer dune chose qui sans consØ

ThE
cration legale existait de fait par lusage et les habi

QITY OF tudes du pays Cest une expression de langage ordi
WINNIPEG

naire et qui doit etre interpretee dans sa signification

Fournier ordinaire et populaire Les termes law et by
practicc signifient Øvidement des choses diffØrentes et

laddition des mots by practice fait clairement voir

que la legislature avait lintention dŒtendre la prohi
bition afin de lappliquer an cas particulier de La pro
vince Ces mots nont pas ØtØmis là accidentellement

et sans hut La positiOn des Øcoles sØparØes existantes

de fait Øtait connue des auteurs de lacte au moms par

les deleguŒs qui avaient etC envoyØs pour rØglerles

conditions de lentrØe de Ia province dans la confØdØra

tion On sans doute discutØ complŁtement la ques

tion et cest pour la rØglerdØfinitivement quon ajoutØ

dans la sec 22 les iriots by practice de maniŁre

interdire toute legislation leur prjudice

Ii serait absurde de prØteudre que le privilege ga
ranti aux catholiques par les mots by practice doit

sentendre de celui davoir des ŒcolessCparØes comme
Øcoles privØes supportCes par eux-mŒmes Ce privilege

existant de droit commun ne requØrait aucune lCgisla

tion et les expressions by practice seraient alors

tout fait inutiles et sans aucun signification Tandis

que le parlernent fØdØral connaissant lexistence dans

le territoire dØcoles sØparØes et le fait quil ny avait

aucune loi les autorisant voulu en assurer lexistence

lØgale aprŁs lunion ii comprenait que les ispositions

seules de 1Acte de lArnØrique Britannique du Nord ne

suffiraient pas pour cet objet Cest sans doute pour

cc motif que Ia section 93 ØtØ modifiØe par ladditioii

des mots by practice CYest alors une disposition

qui au lieu de navoir aucune signification comble
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sagement une lacune importante qui avait existØ dans 1891

lorganisation de Ia province BARRETT

Cest ici dappliquer la rŁgle qui vent que lorsque le
ThE

langage de la loi est susceptible de deux interprØta- Ci
WINNIPEG

tions dont une serait absurde et autre raisonnable et

dun effet salutaire on doit adopter la derniŁre comme Fournier

conforme linteiition dii lØgislateur

Dans la cause de la Reine Mon/c Brett dit

When statute is capable of two constructions cine of which will

work manifest injustice and the other will work no injustice you

are to assume that the legislature intended that which would work no

injustice

Lord Blackburn exprime là mŒme opinion dans la

cause de Rotkes Kirkcaidy Water Works Commission

ers lorsciuil dit

quite agree that no court is entitled to depart from the intention

of the 1egilature as appealing from the words of the Act because it is

thought unreasonable but when two constructions are open the court

may adopt the more reasonable of the two

Ii nest pas difficile de voir laquelle de ces deux in

terprØtations est là plus raisonnable et là plus juste Si

linterpration des mots by practice nØtait pas suf

fisante pour leur douner droit de maintenir leurs Øcoles

sØparØes les catholiques seraient taxes pour des Øcoles

quils ne pourraient frequenter et dont les protestants

auraient seuls le hØnØfice Tandi$ quau contraire Si

lon donne aux mots by practice leur veritable inter

prØtation les Øcoles des catholiques seront reconnues

par là loi Ces mots iqj practice nont sans doute

ØtØ introduits dans lacte dii Manitoba que pour assurer

ceux qui le dØsiraient le droit de maintenir leurs

Øcoles sØpirØes et pour en consacrer lexistence legale

Ces raisons me paraissent suffisantes pour dØmontrer

ue là loi dont ii sagit consfitue une infraction Øvi

dente là disposition de Ia section 22 lØre de

555 App Cas 702
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1891 lacte du Manitoba qui prohihe toute legislation de

BARRETT nature porter prjudice aux Øcoles sØparØes

THE
Cest encore une rŁgle dinterprCtation qui vent que

CITY OF pour correctement interpreter une loinous devious la

WINNIPEG
considerer dans son ensemble et en comparer ses

Fournier diverses dispositions entre elles afin den saisir le yen-

table esprit Lacte du Manitoba i2ie comprend pas

seulernent la section 22 au sujet des Øcoles sØparØes Ii

encore plusieurs autres dispositions ce sujet eu

partie prise dans Ia section 93 de lActe de lAmØrique

Britannique du Nord dont le but evident est de pro

tØger lexercice du droit aux Øcoles sŒparØes accordØ par

la section lŁre

La 2iŁme sous-section de la section 22 accorde un

appel au gouverneur gØnŒral en conseil de tout acte

on decision daucune autoritØ provinciale affectant

aucun des droits on privileges de la minoritØ protestante

on caiholique romaine des sujets de Sa MjestØrelative

ment lØducation

Par la sons-section

Dans le cas oü ii ne serait pas dØcrt telle loi provinciale que de

temps autre le gouverneur giiØral en conseil jugera nØcessaire pour

donner suite et execution aux dispositions de Ia prØsente section ou

dans le cas oü quelque decision du gouverneur gØnØralen conseil sur

appel interjetØ en vertu de cette section ne serait pas
misc execution

par lautoritØ provinciale cornpØtentealors et en tout tel cas et en

taut seulement que
les circonstances de chaque cas lexigeront le pane

ment du Canada pourra dCcrØter des lois propres remØdier pour

donner suite et execution aux dispositions de la prØsente section

ainsi quà toute decision iendue par gouverneur gØnCral en conseil

sous lautoritØ de cette mCme section

La lere sons-section en parlant des Øcoles sØparØes

dit qnil ne sera porte aucun prejudice an droit on pri

vilege existant par la loi on la contume au sujet de

ces Œcoles la deuxiŁme donne nn droit dappel de tout

acte on decision de la legislature ou de toute autre auto-

rite provinciale de nature affecter les droits on privi

lŁges des minorites catholiqnes on protestantes an sujet
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de lØducation Si ces minoritØs ont des droits on pri-
1891

vilŁges au sujet de lØducation cest sans doute ceux qui BARRETT

concernent eurs ØcoessØparØes Oest done quils ont
ThE

des droits et privileges ce sujet puisque la .loi leur CITY OF

accorde un droit dappel pour les protØger contre toute
INI\ITE

atteinte qui leur porterait prejudice Pourquoi un Fournier

appel leur aurait-il ØtØ accordØ sils navaient aucun

droit aux Øcoles sØparØes West-ce pas au contraire

parce quils Øtaient dØjà en possession de ce droit dans

la pratique que le parlernent en consacrC lexistence

lga1e par cette disposition de maniŁre les protØger

coritre toute atteinte de la legislature ou de toute autre

autoritØ provinciale

Linterpretation donnØe aux mots bj praclice se

trouve ainsi confirmØe par les autres dispositions de la

section 22 de maniŁre ne laisser aucun doute sur leur

signification

En consequence je suis davis que lacte 58 Vie ch

38 Man concernant les Øcoles publiques est ultra vires

et que les deux rŁglements adoptØs en vertu de cet acte

sont illegaux et doivent Ctre mis de côte et lappel

accordØ avec dØpens

TASCHEREAU J.Lappelant dans Ia prØsente instance

attaque la constitutionnalitØ de 1Acte des Ecoles passØ

par la legislature de la province de Manitoba en 1890

ides procØduies devant les cours provinciales et Ia forme

sous laquelle Ia question nous est prØsentØe ont ØtØ au

long dØcrites par mes savants collegues prØopinants et

ii serait oiseux de les redire La question de droit elle

mŒme qui nous est soumise est restreinte un cadre

assez Øtroit car tant par lintimØe et le procureur

general de la province dans leur factum et leur plai

doirie laudience que par les savants juges de la cour

dont est appel dans leurs jugements ii est admis que

les cat holiques de la province ne sont pas et nauraieiit
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1891 pu Œtre par le statut en question privØs du droit dont

BAETT us ont toujours joui davoir leurs Øcoles sØparØes saiis

Ctre nuflement obliges denvôyer leurs enfants au
Orar os .Øcoles libres Cest uniquement stir les dispositions de
mIIPEcT

ce statut qui soumettent les catholiques limpôt pour

Tascereau
lentretien des Øcoles libres quil litige

_L. La section 22 de lacte organ ique de Manitoba de 1870

se lit comme suit dans la version française qui ii ne

fautpas loublier fait loi tout comme Ia version au

glaise

Dans la province la legislature pourra exciusivernent dØcrØter des lois

relatives lØducÆtiois sujettes et conformes aux dispositions suivantes

Rien dans ces lois ne pourra prØjuthcier aucun droit ou privilege

confØrØ lors dc 1Union par la loi ou par la coutume or practice

aucune classe particuliŁre de personnes dans la province relativernent

aux Øcoles siparØes denominational schools

Cest textuellement la reproduction de Ia sec 93 de

lacte de lAmØrique Britannique du Nord avee la

simple addition des mots ou par la coutume Ce sont

done les droits et les privileges dont jouisaient par la

coutume les catholiques de cette region lors de lUnion

relativement aux Øcoles sØparØes car de loi sur la ma
tiŁre ii nen existait pas auxquels la legislature ne peut

porter prjudice et le pouvoir de lØgifØrer sur lØduca

tion ne lui est confØrØ quavec cette restrictiOn Ceci

ne pouvait Œtre contestØ et le savant procureur gCnØral

de la province nest en lice que pour soutenir avec im
timØO que lacte de Ia legislature tout en obligeant

lappelarit et avec lui toute la population catholique

de Manitoba coritribuer au fonds des Øcoles libres ne

prØjudicie pas par axtcun droit au privilege que la

coutume leur confØrait 11 nous faut done en premier

lieu rechercher all dossier la preuve de la coutume en

matiŁre dØdueation dans Cette partie du territoire avant

Union Sa Grandeur Monseigneur lArchevŒque de

St Boniface dans un affidavit produit par lappelant

la dØcritdans les termes suivants
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Prior to the passage of the Act of the Dominion of Canada passed 1891

in the thirty-third year of Tier Majesty Queen Victoria Chapter
BARRETT

known as The Manitoba Act and prior to the order in council issued

in pursuance thereof there existed in the Territory iiow constituting THE

the Province of Manitoba number of effective schools fr children T0F
These schools were denominational schools some of them regulated

and controlled by the Roman Catholic Church and others by various Taschereau

Protestant denominations

The means necessary for the support of the Roman Catholic Schools

were supplied to some extent by school fees paid by some of the

parents of he children who attended the schools and the rest was paid

out of the funds of the Church contributed by its members

During the period referred to Roman Catholics had no interest in

or control Over the schools of the Protestant denOminations and the

members of the Protestant denominations had no interest in or control

over the schools of Roman Catholics There were no Public Schools

in the sense of State Schools The members of the Roman Catholic

Church supported the schools of their own Church for the benefit of

the Roman Catholic children and were not under obligation to and

did not contribute to the support of any other schools

the matter of education therefore during the period referred to

Roman Catholics were as matter of custom and practice separate from

the rest of the community and their schools were all conducted

according to the distinctire views and beliefs of Roman Catholics as

herein set forth

Roman Catholic Schools have always fOrmed an integral part of the

work of the Roman Catholic Church That Church has always con

sidered the education of the children of Roman Catholic parents as

coming peculiarly within its jurisdiction The School in the view of

the Roman Catholics is in large measure the Childrens Church
and wholly incomplete and largely abortive if religious exercises

be excluded from it The Church has always insisted upon its children

receiving their education in schools conducted under the supervision

of the Church arid upon them being trained in the doctrines and faith

of the Church In education the Roman Catholic Church attaches

very great importance to the spiritual culture of the child and regards

all education unaccompanied by instruction in its religious aspect as

possibly detrimental and not beneficial to children With this regard

the Church requires that all teachers of children shall not only be

members of the Church but shall he thoroughly imbued with its prin

ciples and faith shall recognise its spiritual authority and conform to

its directions It also requires that such books be used in the schools

with regard to certain ubjects as shall combine religious instruction
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1891 with those subjects and this applies peculiarly to all history and phi

losophy
BARRETT

THE
Sa Grace plus loin jure que

CITY OF The Church regards the schools provided for by The Public Sch ul.-

\VINNIPEn Act and being chapter 38 of the Statutes passed in the reign of Her

Taschereau Majesty Queen Victoria in the fifty-third year of Her reign as unfit

for the purpose of educating their children and the children of Roman
Catholic parents will not attend such schools Rather than countenance

such schools Roman Cathölics will revert to the system of operation

pievious to the Manitoba Act and will establish support and maintain

schools in accordance with their principles and faith as aforemen

tioned

Protestants are satisfied with the system of education provided for

by the said Act The Public Schools Act and are perfectly willing

to send their children to the schools established and provided for by

the said Act Such schools are in fact similar in all respects to the

schools maintained by the Protestants under the legislation in force

immediately prior to the passage of the said Act The main and

fundamentaldfference between- Protestants and Catholics with re

ference to education is that while many Protestants would like educa

tion to be of more distinctly religious character than that provided

for by the said Act yet they are content with that which is so provided

and have no conscientious scruples against such systemthe Catholics

on the other hand insist and have always insisted upon education being

thoroughly permeated with religion and religious aspects That causes

and effects in science history philosophy and aught else should be con

stantly attributed to the Deity and not taught merely as causes and

effects

The effect of The Public Schools Act willbe to establish public

schools in every part of Manitoba where the population is sufficient

forthe purpose of school and to supply in this manner education

to children free of charge to theni or their parents further than their

share in common with other members of the community of the

amounts levied under and by virtue of the provisions contained in

the Act

In case -Roman Catholics revert to the system in operation previous

to the Manitoba Act they will be brought in direct competition with

the said public schools owing to the fact that the public schools will

be maintained at public expense and the Roman Catholic schools by

school fees and private subscription the latter will labor under serious

disadvantage They will be unable to afford inducements and benefits

to children to attend such schools equal to those afforded by public
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schools although they would be perfectly able to compete with any 1891

or all schools unaided by law-enforced support
BARRETT

John Sutherland et Alexander Poison dans deux
THE

affidavits produits par lintimØestir son opposition pro- Ciry OF

duite en rŒponse Ia requŒte de lappelant disent

aussi sur lØtat des Øcoles dans Ia province avant Taschereau

lUnion

That school which existed prior to the Province of Manitoba

entering Confederation were purely private schools and were riot iu any

way subject to public control nor did they in any way receive public

support

No school taxes were collected by any authority prior to the

Province of Manitoba entering Confederation and therewere no means

by which any person could be forced by law to support any of said

private schools think the only public revenue of any kind then

collected was the customs duty usually four
per cent

11 ressort clairement comme fait de ces affidavits

qui constituent lunique pieuve au dossier que avant

lTlnion par la coutume les catholiques de ce territoire

jouissaient non seulemen du privilege davoir leurs

Øcoles mais aussi iiØgativement comme corollaire et

partie essentielle de ce privilege de celui de iie pas

contribuer aucun autre systŁme dØducation Dc fait

cØtait de ne pas Œtre obliges de contribuer dautres

Øcoles que les leurs qui vØritablement constituait pour

eux un privilege Le privilege seul davoir leurs

propres Øcoles aurait ØtØ iflusoire ou plutôt nauiait pu
Œtre appelØ un privilege avoir des Øcoles volontaires

cest de droit commun cc nest pas un privilege et

une couturne qui leur et fait soutenir et les leurs et

celles des autres aurait ØtŒpour eux un singulier pri

vilege TLe privilege en somme aurait ØtØ celui des

autres Oest bien là cependant ii me semble Ic seul

que lintimØedarts linstance voudrait conceder main
tenant la minoritØ cathollique darts Ia province

La loi de 1891 dit lintirnØe oblige bien ii est vrai

les catholiques de contribuer aux Øcoles libres mais
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1891 elle ne les oblige pas dy ehvoyer leurs enfants Elle

BARRETT ne leur d.Øfen4 pas non plus davoir leurs Øcoles sØpa

ThE rØes done elle ne prejudicie en rien aucun des droits

CITY OF et privileges que leur confrait la coutume avant
INNIPEG

union done cue est intra vires Je crois cc raisonne

Tascereau
ment tout fait erronØ Dc fait jaurais ØtØ porte

ne pas le croire sØriuxsil navait pas reçu Ia sanction

du tribunal provincial quoi en effet se rØsumet-il

faire dire par la majoritØ non-catholique la minoritØ

catholique Vous avez Ic privilege davoir vos

Øcoles nous vous le laissons pourvu que vous nous

aidiez maintenir les nôtres Vous ne pouvez envoyer

vos enfants nos Øcoles mais nous ne vous obli

geons pas tout cc que nous vous demandons cest de

payer pour instruire les nôtres Je cherche en vain

au dossier la preuve que cØtait là la coutume avant

lUnion Jy trouve tout ie contraire

Et peuton dailleurs imaginer un systŁme semblahie

celui que lintimØe voudrait faire prØvaloir dans

Manitoba et en mCme temps reconna1tr Ia minoritØ

Ic droit ses Øcoles sØparØes droit que lintimØe ne

pouvait flier en face de lasection 22 de lacte organique

de 1870 11 est patent que le lØgislateur par cette

section prØvoyant que nCcessairement dans lavenir

lune ou lautre les deux classes protestante ou catho

lique devra dominer par le nombre dans la province

projetØe dØcrŁte pour lun et lautre de ces cas Elles

Øtaient alors peu prŁs egalement divisØes si lon en

juge par la premiere legislation de la nouvelle province

sur la matiŁre en 1871 oil ii apparalt que le bureau

dŒducation fut egalement compose de catholiues et de

protestants avec un surintendant pour chacune dG ces

deux classes et partage Øgal entre elles de la subven

tion Dationale Dans cet Øtat de choses le parlement

par cette section 22 de lacte pourvoit lune et iautre

de ces ØventualitCs La sons-section premiere quejai
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citØe au long assure là minoritØ soit catholique soit 1891

protestante les droits que là coutume lui avait confØrØs BARRETT

jusqualors et là sous-section seconde lui donne le
ThE

droit dappel au G-ouverneur gØnØral en conseil de toute Cr OF

legislation afiectant aucun de ses droits sur la rnatiŁre

Sil Øtait arrivØque là population protestante mt en mi- Tascereau

noritØ elle naurait Pu Ctie contrainte de contribuer au .___

maintien des Øcoles catholiques El.le aurait rØclame

lexercice de son droit ses Ccoies tel que ses co-religion

naires en jouissent dans là province de QuØbec daus

toute sa plenitude et sans entraves cest-à-dire avec

exemptiOn de taxes pour les Øcoles càtholiques Auj our

dhui les catholiques qui composent là minoritØ ne rØ

clament que le mØme droit et ic libre exercice de cc

droit Je suis dopinion que leur rØclamàtion est bien

fondØe us out droit leur systŁme dØcoies tel que leurs

co-religionnaires en jouissent dans Ontario ou sur le

mŒrneprincipe Cest dans ce but et daus ce but seul

du moms je neu puis voir dautre qua ØtØ insØrØe dans

lacte organique de 1870 cette disposition spØciale re

lative aux Øcoles sØparCes reproduite de 1Acte de

1AmØrique Britannique dii Nord en ajoutaut les

mots on par là coutume mots rendus uØcesaires je

lai dit pour completer là pensCe du legislateur et

assurer lexØcution de ses volontØs par le fait bieu

ºounu quil uexistait alors sur la matiŁre dns ces

regions aucune loi et que le tout Œtait rØgi par là

coutume et par là couturae seule

Là corporation intimØe et le procureur general tout

en reconnàissant là minoritØ le droit abstrait davoir

ses Øcoles voudraient en gŒnerle libre exercice Par

le statut en question en effet toute là subvention de

lEtat pour lØducation est appropriØe aux Ccoles

publiques ou Øcoles libres toute allocation aux Øcoles

de là minoritØ est refusØe sec 108 Cette subvention

cepeudànt est prise sur le revenu public auquel là
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1891 rninoritØ dment contribuØ sa quotepart Et cest là

BRETT tout ce dont sa Grandeur Monseigneur lArchevŒque

THE
de St.-Boniface se plaint dans le par 11 deson affida

CITY OF vit quon quel.que part mal interprØtØ Sa Grandeur
WINNIPEG

ne craint pas pour les ecoles catholiques là cornpeti

Tascereau
tion des Øcoles publiques Si là legislature veut bien

mettre les deux sur le mØme pied devant la loi Ce

que Sa Grandeur dit cest quen maintenant les

Øcoles publiques aux frais de1Etat tOut en laissant

les Øcoles eatholiques la merci de contributions

volontaires eel es-ci se trouveront dans une position des

plus dØfavorables Et ii nest 1àS nØcessaire ii me

semble darguments pour le dØmontrer Mais non
seulement je le rØpŁte le statut en question donne aux

Øcoles publiques seules le total de la subvention pro

vinciale mais il souinet les catholiques la taxe directe

pour leur maintien Et plus encore non-seulement

la propriØtØ privØe de chaque contribuable catholique

mais chaque mmson mØme dºcoie catliolique et toutes

propriØtØs affictØes pour les this de lØducation de leurs

enfants par les eatholiques sont imposables pour le

maintien des Øcoles libres

Le statut va mŒmepar là section 179 jusquà là con

fiscation au profit des Øcoles libres en certain cas de là

propriØtØ scolaire de là minoritØ catholique

Je suis dopinion que cette legislation est prØjudi

ciable aux droits et privileges dont jouissait cette

minoritØ avant lUnion et par consequent ultra viies

LintimØe cm trouver une rØponse la requŒte de

lappelant dans largument suivant Ii est possible

dit-elle que cette legislation puisse prØjudicier aux

droits de là minoritØ et que malgrØ cela elle entre par

faitement dans Ic cadre Ues attributions de la lØgis

lature de Manitoba comme par exemple une taxe

municipale ou autre peut bien indiVrectement plus ou

moms priver les catholiques des fonds nCcessaires pour
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le maintieii de leurs Øcoles et cependant ii leur faut 1891

bien sy soumettre Ce raisonnement ii me semble BARRETT

porte faux Dabord cest dans ses lois sur lØduca-
ThE

tion que Ia 1egislature ne peut daprŁs la section 22 de Ciir or

WINNIPEG
acte federal de 1870 prejudicier .aux droits de là

minoritØ Ii ne sagit pas de lois sur aucune autre
Tascereau

matiŁre Puis dans le cas dune taxe municipale la

minoritØ est sur un pied de parfaite Øgalite avec là

majoritØ et reçoit comme elle equivalent de ce quelle

contribue en participant comme elle aux bØnØfices de

cette taxe Tandis quici lappelant se dit lØsØ parce

quil est contraint payer pour les autres contribuer

au soutien dØcoles dont ii ne bØnØflcierajamais Cest

là tout ce dont ii se plaint On mi laisse bien en thØorie

son systŁme dØcoles mais on met des entraves lexer

doe de son droit On ne lui en laisse quun simulacre

Si lEtat prØlŁre sur cette minoritØ soit $20000 ou

aucun montant que1conque pour le soutien des Øcoles

libres cest bien ii me paralt evident autant de res

source dont elle est.privØe pour Ic soutien de ses propres

Øcoles Or mettre des entraves lexercice dun droit

lobstruer on lui nuire cest bien ii me semble porter

prejudice ce droit Et cest ce quen termes non

Øquivoques là legislature de Mallitoba par lacte doii

elle puise exclusivement ses pouvoirs na pu faire

Je suis davis dallouer lappel

PATTERSON J.The statute of Canada which gave
its constitution to the Province of Manitoba de

clares in section 22 that in and for the Province of

Manitoba the legislature may exclusively make laws

in relation to education subject and according to the

following provision

Nothing in any such law shall prejudicially affect

any right or privilege with respect to denominational

33 Vie cli

27
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1891 schools which any class of persons have by law or

BcTT practice at the union

THE
Law here evidently means statute law The

CITY 01 basis of the constitution given to the new province
WINNIPEG

was the British North America Act 186 It is de
PattersonJ dared that the act shall apply to the province except

ting amongst other things such provisions as are

varied by the Manitoba Act

Section 93 of the British North America Act which

dealt with the subject of provincial legislation respect

iug education was not intended to be applied to

Manitoba without some variations It was therefore

re-written to form section 22 of the Manitoba Act the

original language being adhered to wherever no varia

tion of the provisions was intended In this way

suppose it was that section 22 happens to refer to rights

and privileges with respect to denominational schools

which any clas of persons had in the province by

law when there was no statute touching such schools

that affected Manitoba The reference in section 93

was to statutory rights and privileges existing in some

of the provinces entering into confederation In sec

22 it meanL nothing if that section which is

transcript of section 93 with the interpolation of the

words or practice had not introduced those words

it would have been inoperative for want of something

to operate on It is uot an example of very precise or

accurate diafting The first question for us to decide

is what the added words or practice mean or

whether they also mean nothing

Which any class of persons have by law or prac
tice in grammatical effect have by law or by

practice

What is meant by having by practice

To have by law here means to have under some

33 \Tjc ch
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statutory provision the preposition by pointing to 1891

the law or statute as the means or instrument by which BARRETT

the right or privilege was acquired Are we obliged ThE
to understand the term by practice as intended to CITY OF

WINNIPEG
signify acquired by practice or user involving some

idea of prescription It is arguable and has in effect Patterson

been argued that that is the proper understanding of

the term that the word by must have the same

force when understood in the one place as when ex

pressed in the other leading to the conclusion that

inasmuch as no rights or privileges in respect of

denominational schools had been acquired in the ter

ritory in that manner the clause in question is wholly

inoperative

The construction thus contended for may be capable

of being supported by strict reasoning from rules of

grammar or rhetoric hut it is not in my judgment

appropriate to this clause We have seen that preci

sion and accuracy are iot characteristics of the clause

as whole and we cannot properly single out these

particular words by practice for very critical and

pedantic treatment

We must credit the legislature with having intended

that these words which were added to those taken

from section 93 should have some effect take the

meaning of the clause to be that rights and privileges

in respect of denominational schooLs existing

statute if any such there had been and rights actual

ly exercised in practice at the time of the union were

not to be prejudicially affected by provincial legislation

There were denominational schools maintained by

different classes of persons some by the Roman Oatho

lic church others by Protestants The right to estab

lish and maintain such schools was not derived from

statutory law It was incident to the freedom of

British subjects and was independent of and anterior

27
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1891 to legislation The Manitoba Act did not assume to

BTT preserve that right merely as an abstract and theoreti

THE
cal right but it did so in favour of such classes of per

CITY or Sons as at the union were practically exercising it

WINNIPEG
If this construction seems to do any violence to the

Patterson language of the clause it is only by treating the word

by where it is understood before the word prac

tice as not having precisely the same force as when

expressed before the word 1aw But as once remarked

by one of the most eminent English judges Lord

Stowell when Sir Scott

Courts are not bound to strictness at once harsh and pedantic in

application of the statutes

Dicta to the same effect as well as examples of their

application abound in the books Thus in recent

case Salmon Duncoinbe we find it laid down in

the judgment of the judicial committee that when

the main object and intention of the statute ae clear

it must not be reduced to nullity by the draftmans

unskilfulness or ignorance of law except in the case of

necessity pr the absolute intractability of the language

used

The more literal construction of statute said Lord Selbourne in

Oaledonian Railway Go North British Railway Co ought not

prevail if it is opposed to the intentions of the legislature as apparent

by the statute and if the words are sufficiently flexible to admit of some

other construction by which that intention will be better effectuated

In my opinion the Roman Catholics are class of

persons who had within the meaning of the statute

rights and privileges with respect to denominational

schools in the Province of Manitoba at the union

The rights and privileges preserved by the statute

were only those jieculiai to schools as denominational

schools or which gave the schools that character

Chiefly they were the education of their children under

The Reward Dods Adm ii App Cas 627

Rep 269 App Cas 114
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the control and direction of the church and the main- 1891

tenance of their schools for that purpose

point is made in the affidavit on which these pro- ThE

ceedings are founded upon the fact that the schools of CITY OF

WINNIPEG
the Roman Catholic church were maintained by the

Catholics by contributions in some form as fees for Patterson

tuition or as contributions to the general funds of the

church or possibly though we are not told that it was

so as subscriptions for school purposes and the schools

of the Protestants were maintained by Protestants

neither body contributing or being liable to con

tribute to maintain the schools of the other The fact

is not without importance from point of view which

shall presently notice but am not prepared fo hold

that the immunity enjoyed from liability to support

schools of another denomination at time when taxa

tion for school purposes was unknown in the territory

was privilege in respect of denominational schools

The provincial statute of 1890 which is attacked as

ul/ra vires renders every taxpayer liable to assessment

for the support of the public schools These schools

are not denominational and they are objectionable to

the Roman Catholic church which insists upon the

supervision of the education of the children of its mem
bers The effect of the ner statute and the grounds of

objection to it are explained in the affidavit of Arch

bishop TachØ refer particularly to paragraphs 10

and 11 Rather than countenance the public schools

lie tells us in the 8th paragraph Roman Catholics will

revert to the system in operation previous to the Mani
toba Act and will establish support and maintain

schools in accordance with their principles and faith

In other words they will assert and act upon the pri

vilege or right in respect of denominational schools

which as construe section 22 they had as class at

the union
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i891 It is thus in effect asserted onthŁ part of the applicant

BARRETT that the right or privilege has not been destroyed by

THE
the Public Schools Act of 1890 The same assertion is

CITY OF made on the part of the respondents who make it one
WINNIPEG

of their grounds in support of the by-laws which are

Patterson attacked or rather in support of the provincial statute

But the iight or privilege may continue to exist and

yet be injuriously affected It is not the cancelling or

annulling of the right that is forbidden The question

is Does the statute of 1890 injuriously affect the right

That it does so appears to me free from serious doubt

In one form or another the members of the church sup

ported the schools of the church As class of people

theybore the burden We are not concerned to inquire

how the burden was distributed among the individual

members or whether each one bore some part of it

The privilege iu question appertained to the class of

people and the burden was borne by the class The

bearing of the burden was essential to the enjoyment

of the privilege It is the maintenance of school that

is of value to the community or class rather than the

abstract or theoretical right to maintain it In other

words the value of the right depends upon the prac

tical use that can be made of it Whatever throws an

obstacle in the way of thai practical use prejudicially

affects the right It is not conceivable that in any

community and notably among the settlers in region

like Manitoba burden of taxation for the support

of public schools can be imposed on the people of any

religious denomination without rendering it less easy

for the same people to maintain denominational

schools The degree of interference is immaterial If

it occurs to any extent the right to maintain the

denominatiOnal school is injuriously affected

It has been objected that the argument against the

public school tax on the ground of its making the
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people less able to support their denominational 1891

schools involves the denial of the right to impose BARRETT

ordinary municipal taxes because those taxes also ThE
absorb their share of the means of the taxpayers The Cipr OF

objection is aside from the issue The provision of
WT

the statute relates only to legislation respecting edu- PattTsonJ

cation and the restriction is upon the power to make

laws on that subject It is not however merely

question of pecuniary ability to do ones share jn sup

porting denominational school in addition to paying

the public school tax Assuming the ability in the

case of every individual belonging to the denomina

tion which is an extravagant assumption we must

remember that one payment is compulsory and the

other voluntary When man has under compulsion

paid his money for the support of the public school it

is natural that he should be less willing to avail him

self of the privilege of paying for the support of the

other though his right to pay as well as his ability

remain The contest is over the right or privilege not

of the individual but of the class of persons

We are familiar with the expression injuriously

affected as used in the compensation clauses of the

Tailway act and in the English Lands Clauses Act

It would he labour lost to cite cases turning upon the

application of the provisions for compensating persons

whose lands are injuriously affected by works done

under sanction of law They are very numerous and

the English cases will be found collected in Cripps on

Compensation and several other treatises The claim

to compensation failed in many of the cases in which

lands were injuriously affected for reasons arising on

the statutes under which the claim was made as

because the injury was caused by an act that would

not have given right of action at common law or

ed ch
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1891 because it was caused by the operation oniy and not

BARRETT by the construction of the work but all the cases

TEE agree in recognising as something that injuriously

Cirr or affects mans property whatever interferes with his

ThMPEG
convenience in the enjoyment of it or of any right in

Patterson 3respect of it or prevents him from enjoying it to the

best advantage and whether the injury happens to be

permanent or only temporary The same principle

makes it imperative to hold that the right class

of persons with respect to denominational schools is

injuriously affected if the effect of law passed on the

subject of education is to render it more difficult or

less convenient to exercise the right to the best advan

tage mean the direct effect of the law and regard

the prejudice to the denominational schools which is

worked by making those to whom it looks for support

pay the school tax as direct effect of the statute

There may be indirect results which the denomina

tional school may suffer in its prestige or proserity

yet which cannot be taken to bring the statute under

censure of section 22 One of these viz the competi

tion of the public schools is alluded to in the eleventh

paragraph of His Grace the Archbishops affidavit

am not quite sure that fully understand that parad

graph am not sure whether the objection it indicates

extends to the establishment of any schools at the public

expense or only to the assessment of Roman Catholics

for the support of public schools shall therefQre

merely say that according to my present opinion

public school may by reason of superior equipment

or of other advantages compete with denominational

school to the disadvantage of the latter without there

by affording just cause for complaint

Upon the grounds which have thus discussed

am of opinion that the act of 1890 transgresses the

limits of the power given by the 22nd section of the
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Manitoba Act and that the assessment which the ap-
1891

pellant is resisting is illegal BARRETT

It may not be out of place to remark though it is

scarcely necessary to do so that there is no general CITY OF

WINNIPEG
prohibition of legislation which shall affect denomina-

tional schools The prohibition relates only to the Pattersoll

rights and privileges of classes of persons and to legis

lation whiOh injuriously affects such rights There is

therefore room for legislative regulation on many sub

jects as for example compulsory attendanOe of

scholars the sanatory condition of school houses the

imposition and collection of rates for the support of

denominational schools and sundry other matters

which may be dealt with without interfering with

the denominational characteristics of the school and

which suppose were dealt with in the statutes

of the province that were repealed in 1890 to make

way for the system now complained of

am of the opinion that the appeal should be

allowed and the by-laws of the city of Winnipeg Nos
480 and 483 quashed the appellant having his costs of

the appeal an4 also of all proceedings in the courts

below

Appeal allowed with costs

Solicitors for appellant Ewart and Brophy

Solicitors for respondent Hough and campbell


