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In 1850 the late province of Canada entered into treaties with the In

dians of the Lake Superior and Lake Huron districts by which

the Indian lands were surrendered to the Government of the pro
vince in consideration of certain sum paid down and an annuity

to the tribes with provision that should all the territory

thereby ceded by the Indians at any future period produce such

an amount as will enable the government of this province without

incurring loss to increase the annuity hereby secured to them

then and in that case the same shall be augmented frQm time to

time

By the B.N.A Act the Dominion of Canada assumed the debts and

liabilities of the province of Canada and sec 109 of that Act pro
vided that all lands belonged to the several provinces in

which the same were situate subject to any trust existing in re

spect thereof and to any interest other than that of the province

in the same
The lands so surrendered are situate in the province of Ontario and

have for some years produced an amount sufficient for the pay
ment of an increased annuity to the Indians The Dominion

Government has paid the annuities since 1867 from 1874 at the

increased amount and claims to be reimbursed therefor

Held reversing the said award Gwynne and King JJ dissenting that

the provision in the treaties as to increased annuities had not the

effect of burdening the lands with trust in respect thereof or

PREsENT Sir Henry Strong C.J and Taschereau Gwynne
Sedgewick and King JJ
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an interest other than that of the province in the same within 1895

the meaning of said sec 109 and therefore Ontario held the lands

free from any trust or interest and was not solely liable for repay- PROvINCE
ment to the Dominion of the increased annuities but only liable OF ONTARIO

jointly with Quebec as representing the province of Canada
THE

DOiIINION
APPEAL from an award of the arbitrators appointed OF CANADA

AND THE
to adjust the accounts between the Dominion of Canada

PROVINCE
and the provinces of Ontario and Quebec respectively OF QOEBEC

The circumstances under which this appeal came In re INDIAN

before the court were the following
CLAIMs

Prior to and in the year 1850 the Ojibeway Indians

inhabited large tracts of land on the eastern and north

ern shores of Lake Huron and on the northern shore

of Lake Superior which tracts of land were at that

time within the boundaries of the then province of

Canada but since the year 1867 are within the province

of Ontario At the date first above mentioned 1850
the administration of Indian affairs within the pro
vince of Canada was in the hands of Her Majesty the

Queen and the management of the business with the

said Indians was conducted by officers and agents ap
pointed by the Government of Great Britain

In the said year 1850 the Honourahie William Ben

jamin Robinson was duly authorized by Her Majesty

represented by the Government of the province of

Canada to negotiate and enter into agreements with

the above named indians for the extinguishment of

their title to and to obtain cessions of portions of the

tracts of land occupied and inhabited by them for

the purpose of opening up the said lands for settlement

and developing the mineral resources of the same and

on the 9th day of September 1850 an agreement was

entered into between the said Hon Robinson on

behalf of the Queen and the Qjibeway Indians of the

Lake Huron district which agreement is in the words

and figures following

2834
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1895 This agreement made and entered into this ninth day

of September in the year of Our Lord one thousand eight

PROVINCE hundred and fifty at Sault Ste Marie in the province
OF ONTARIO

of Canada between the Honourable William Benjamin
THE

DOMINION
Robinson of the one part on behalf of Her Majesty the

OF CANADA Queen and naming them principal men of the

PROVINCE Ojibeway Indians inhabiting and claiming the eastern

OF QUEBEC and northern shores of lake Huron from Penetan

lnrelNDlANguishefle to Sault Ste Marie and thence to Batche
CLAIMS

wanaung Bay on the northern shore of Lake Superior

together with the islands in the said lakes opposite to

the shores thereof and inland to the height of land

which separates the territory cbvered by the charter of

the Honourable Hudson Bay Company from Canada

as well as all unconceded lands within the limits of

Canada west to which they have any just claim on the

other part witnesseth

That for and in consideration of the sum of two

thousand pounds of good and lawful money of Upper

Canada to them in hand paid and for the further per

petual annuity of six hundred pounds of like money
the same to be paid and delivered to the said chiefs

and their tribes at convenient season of each year of

which due notice will be given at such places as may

be appointed for that purpose they the said chiefs and

principal men on behalf of their respective tribes or

bands do hereby frilly freely and voluntarily sur

render cede grant and convey unto Her Majesty her

heirs and successors forever all their right title and

interest to and in the whole of the territory above

described save and except the reservations $et forth in

the schedule hereunto annexed which reservations

shall be held and occupied by the said chiefs and their

tribes in common for their own use and benefit and

should the said chiefs and their respective tribes at

any time desire to dispose of any part of such reserva
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tions or of any mineral or other valuable productions
1895

thereon the same will be sold or leased at their request

by the Superintendent-General of Indian Affairs for

the time being or other officer having authority so to

do for their sole interest and to the best advantage DoMINIoN

and the said William Benjamin Robinson of the first
OF CANADA

AND THE

part on behalf of Her Majesty and the Government of PROVINCE

this province hereby promises and agrees to make or
OF QUEBEC

cause to be made the payments as above mentioned TnrINDIAN

CLAIMS
and further to allow the said chiefs and their tribes the

full and free privilege to hunt over the territory now

ceded by them and to fish in the waters thereof as

they nave hitherto been in the habit of doing saving

and excepting such portions of the said territory as may
from time to time he sold or leased to individuals or

companies of individuals and occupied by them with

the consent of the provincial Government

The parties of the second part further promise and

agree that they will not sell lease or otherwise dispose

of any portion of their reservations without the con

sent of the Superintendent-General of Indian Affairs or

other officer of like authority being first had and

obtained Nor will they at any time hinder or prevent

persons from exploring or searching for minerals or

other valuable productions in any part of the territory

hereby ceded to Her Majesty as before mentioned The

parties of the second part also agree that in case the gov
ernment of this province should before the date of this

agreement have sold or bargained to sell any mining

locations or other property on the portions of the ter

ritory hereby reserved for their use then and in that

case such sale or promise of sale shall be perfected by

the government if the parties claiming it shall have

fulfilled all the ccnditions upon which such locations

were made and the amount accruing therefrom shall

be paid to the tribeto whom the reservation belongs
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1895 The said William Benjamin Robinson on behalf of

He Majesty whq desires to deal liberally and justly

with all lier sutjects further promises and agrees that

should the territory hereby ceded by the parties of the

DoMINIoN second part at any future period produqe such an

OF CANADA amount as will enable the government of this province
AND THE
PROVINCE without incurring loss to increase the annuity hereby

OF QUEBEC secured to them then and in that case the same shall

InreINDIANbe augmented from time to time provided that the
LAIMS

amount paid to each individual shall not exceed the

sum of one pound provincial currency in any one year

or such further sum as Her Majesty may be graciously

pleased to order and provided further that the num
ber of Indians entitled to the benefit of this treacy shall

amount to two-thirds of their present numbers which
is twelve hundred and forty to entitle them to claim

the full benefit thereof and shoud their numbers at

any future period not amount to two-thirds of twelve

hundred and forty the annuity shall be diminished in

proportion to their actual numbers

similar treaty was entered into with the Lake Su

perior Indians in which the annuity to he paid was

600 and the number in the tribe was stated to be

fourteen hundred and twenty-two

On the union of the provinces in 1867 the Dominion

became liable for the debts of the several provinces as

provided in sections ii 112 and 142 of the British

North America Act which are as follows

111 Canada shall be liable for the debts and lia

bilities of each province existing at the union

112 Ontario and Quebec conjointly shall be liable

to Canada for the amount if any by which the debt

of the province of Canada exceeds at the union sixty

two million five hundred thousand dollars and shall

he charged with interest at the rate of five per centum

per annum thereon
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142 The division and adjustment of the debts 1895

credits liabilities properties and assets of TJpper

Canada and Lower Canada shall be referred to the

arbitrament of three arbitrators one chosen by the

government of Ontario one by the government of Doiox

Quebec and one by the ffovernment of Canada and OF CANADA
ANDTHE

the selection of the arbitrators shall not be made until PRovINcE

OF QUEBEc
the parliament of Canada and the legisiatures of On-

tario and Quebec have met and the arbitrator chosen Inre INDIAN

by the government of Canada shall not be resident
LAIMS

either in Ontario or in Quebec

In accordance with the last named section arbitra

tors were chosen and on the third day of September

1870 two of them namely Hon John Hamilton i-ray

and Hon MacPherson gave their award para

graphs and 13 of which are as follows

That the amount by which the debt of the late

province of Canada exceeded on the thirtieth day of

June one thousand eight hundred and sixty-seven

sixty-two millions five hundred thousand dollars shall

be and is hereby divided between and apportioned to

and shall he borne hy the said provinces of Ontario

and Quebec respectively in the following propor

tions that is to saythe said province of Ontario

shall assume and pay such proportion of the said

amount as the sum of nine millions eight hundred and

eight thouand seven hundred and twenty-eight dol

lars and two cents bears to the sum of eighteen mil

lions five hundred and eighty-seven thousand five

hundred and twenty dollars and fifty-seven cents

and the said province of Quebec shall assume and pay

such proportion of the said amount as the sum of

eight millions seven hundred and seventy-eight thou

sand and seven hundred and ninety-two dollars and

fifty-five cents bears to the sum of eighteen millions
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1895 five hundred and eighty-seventhousand five hundred

and twenty dollars and fifty-seven cents
PRovIiccE XIII That all the lands in either of the said pro

OF ONTARIO

vinces of Ontario and Quebec respectively surrendered

DOMINION by the Indians in consideration of annuities to them

OF CANADA granted which said annuities are included in the debt

of the late province of Canada shall be the absolute

OF QUEBEC
property of the province in which the said lands are

hire INDIAN respectively situate free from any further claim upon
LAIMS

or charge to the said province in which they are so

situate by the other of the said provinces

In 1891 the Parliament of Canada passed the Act

55 Vic eh which contained the following pro

vjsjons

An Act respecting the settlement of accounts be

tween the Dominion of Canada nd the provinces of

Ontario and Quebec and between the said provinces

to July 10th 1891

Whereas certain accounts have arisen or may here

after arise in the settlement of the accounts between

the Dominion of Canada and the Provinces of Ontario

and Quebec both jointly and severally and between

the two provinces concerning which no agreement

has hitherto been arrived at and whereas it is advis

able that all such questions of account should be

ferred to arbitration Therefore Her Majesty by and

with the advice and consent of the Senate and House

of Commons of Canada enacts as follows

For the final and conclusive determination of such

accounts the Governor General in Council may unite

with the Governments of the Provinces of Ontario and

Quebec in the appointment of three arbitrators to

whom shall be referred such questions as the Governor

General and the Lieutenant-Governors of the said pro

vinces shall agree to submit
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The arbitrators shall consist of threejudges one 1895

to be appointed by the Governor General in Council fJ
and one by each of the said Provincial Governments

and all three shall be approved of by each Government

The arbitrators shall not assume to decide any DoMINIoN

disputed constitutional question but if any are raised OF CANADA
AND THE

they will note and report them with their award but PRovINcES

without delaying the proceedings
OF QUEBEC

Any two of the arbitrators shall have power totnr8D
CLAJMS

make an award
The arbitrators or any two of then shall have

power to make one or more awards and to do so from

time to time
The arbitrators shall not be bound to decide ac

cording to the strict rules of law or evidence but may
decide upon equitable principles and when they do

proceed on their view of disputed question of law

the award shall set forth the same at the instance of

either or any party Any award made under this Act

shall he in so far as it relates to disputed questions of

law subject to appeal to the Supreme Court of Canada

and thence to the Judicial Committee of Her Majestys

Privy Council in case their Lordships are pleased to

allow such appeal

In case of an appeal on question of law being

successful the matter shall go back to the arbitrators

for the purpose of making such changes in the award

as may be necessary or an appellate court shall make

any other direction as to the necessary changes

The appointment of the said arbitrators by Order

in Council and their award in writing shall be binding

on Canada save in case of appeal on questions of law

in which case the final decision thereon shall be bind

ing on Canada

In case of vacancy by death or otherwise among

the arbitrators the same shall be filled in the same
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i895 manner as the appointment was first made any such

appointment to be approved of by the other two
PROVINCE Governments

OF ONTARIO
In the same year the legislature of Ontario passed

THE
DOMINION an Act 54 Vic ch and the legislature of Quebec

OF CANADA
passed 54 Vic ch each of which was identical in

AND THE
PROVINCE terms with the above Dominion statute

OF QUEBEC In accordance with the provisions of the said statutes

ImreINDIANthe Hon John Boyd Chancellor of Ontario the
CLAIMS

Hon Sir Louis Napoleon Casault Chief Justice of the

Superior Court of Quebec and the Hon George

Burbidge Judge of the Exchequer Court of Canada

were appointed arbitrators and the counsel for the

three governments entered into an agreement of sub

mission which provided that crtain matters should

be referred to said arbitrators including

All questions relating to or incident to the

accounts between the Dominion and the Provinces of

Ontario and Quebec and to accounts between the two

Provinces of Ontario and Quebec
The accounts are understood to include the

following particulars

The claims made by the Dominion Government

on behalf of Indians and payments made by the

Government to Indians to form part of the reference

The arbitrators to apportion the liability of

Ontario and Quebec as to any claim allowed the

Dominion Government and to apportion between

Ontario and Quebec any amount found to be payable

by the said Government
The arbitrators made and published an award in

respect of the claim of the Dominion for re-payment of

the sums paid to the Indians under the above men
tioned treaties which award with the reasons given by

the several arbitrators for the conclusion reached therein

is as follows
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AWARD ON INDIAN ROBINSON TREATIES 1895

HURON AND SUPERIOR
13th February 1895 PROVINCE

OF ONTARIo
To all to whom these presents s/ta/i come

THE
The Honourable John Alexander Boyd of the city DOMINION

OF CANADA
of Toronto and province of Ontario Chancellor of the

AND THE

said province the Honourable Sir Louis Napoleon PRovINcE

Casault of the city of Quebec in the province of
OF QUEBEC

Quebec Chief Justice of the Superior Court of the said

province of Quebec and the Honourable George
Wheelock Burbidge of the city of Ottawa in the said

province of Ontario Judge of the Exchequer Couit of

Canadaend greeting

Whereas it was in and by the Act of the Parliament

of Canada 54 55 Victoria chapter and in and by an

Act of the Legislative Assemblyof Ontario 54 Victoria

chapter and in and by an Act of the Legislature of

Quebec 54 Victoria chapter among other things

provided that for the final and conclusive determina

tion of certain questions and accounts which had

arisen or which might arise in the settlement of

accounts between the Dominion of Canada and the

provinces of Ontario and Quebec both jointly and

severally and between the two provinces concerning

which no agreement had theretofore been arrived at

the Governor General in Council might unite with the

Governments of the provinces of Ontario and Quebec

in the appointment of three arbitrators being judges

to whom should be referred such questions as the

Governor General and Lieutenant-Governors of the

provinces should agree to submit
And whereas we the undersigned John Alexander

Boyd Sir Louis Napoleon Casault and George Whee
lock Burbidge have been duly appointed under the

said Acts and have taken upon ourselves the burdens

thereof
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1895 And whereas it was provided in and by the said

Acts that such arbitrators or any two of them should

PROVINCE have power to make one or more awards and to do so
OF ONTARIO

from time to time

DOMINION And whereas certain questions respecting claim

OF CANADA made by the Dominion of Canada against the provinces
AND THE
PROVINCE of Ontario and Quebec in respect of Indian claims

QUEBEC
arising out of the Robinson treaties and respecting

In re INDIAN certain other claim made by the Dominion of Canada
CLAIMs

against the province of Ontario for certain immigration

expenditure and certain other claim made by the

province of Ontario against the Dominion of Canada in

the first instance and by notice to the province of Que
bec against that province for the recovery of balance

of the Upper Canada Municipalities Fund have been

submitted to such arbitrators and they have heard the

parties thereto

Now therefore the said arbitrators exercising their

authority to make separate award at this time respect

ing the said matters do award order and adjudge in

and upon the premises as follows that is to say
In respect of the claim made by the Dominion of

Canada against the provinces of Ontario and Quebec

in reference to the Indian claims arising under the

Robinson treaties

That if in any year since the treaties in question

were entered into the territory thereby ceded roduced

an amount which would have enabled the government

without incurring loss to pay the increased annuities

thereby secured to the Indian tribes mentioned therein

then such tribes were entitled to such increase not ex

ceeding $4 for each individual

That the total amount of annuities to he paid

under each treaty is in such case to be ascertained by

reference to the number of Indians from time to time

belonging to the tribes entitled to the benefit of the
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treaties That is that in case of an increase in the 1895

number of Indians beyond the numbersnamed in such

treaties the annuities if the revenues derived from PRoVINcE

OF ONTARio
the ceded territory permitted without incurring loss

were to he equal to sum that would provide $4 for DOMINION

each Indian of the tribes entitled OF CANADA

AND THE
That any excess of revenue in any given year PROvINcE

may not be used to give the increased annuity in
OF QUEBEC

former year in which an increased annuity could notIflreINDIAN

have been paid without loss but that any such excess

or balance of revenue over expenditure in hand at the

commencement of any given year should be carried

forward into the account of that year
That any liability to pay the increased annuity

in any year before the union was debt or liability

which devolved upon Canada under the 111th section

of the British North America Act 1867 and that this

is one of the matters to be taken into account in ascer

taining the excess of debt for which Ontario and Quebec

are conjointly liable to Canada under the 112th section

of the Act and that Ontario and Quebec have not in

respect of any such liability been discharged by reason

of the capitalization of the fixed annuities or because of

anything in the Act of 1873 36 Vic 30
That interest is not recoverable upon any arrears

of such annuities

That the ceded territory mentioned became the

property of Ontario under the 109th section of The

British North America Act 1867 subject to trust to

pay the increased annuities on the happening after the

union of the event on which such payment depended

and to the interest of the Indians therein to be so paid

That the ultimate burden of making provision for the

payment of the increased annuities in question in such

an event falls upon the province of Ontario and that
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1895 this burden has not been in any way affected or dis

charged
That interest is not recoverable on the arrears of

such annuities accruing after the union and not paid
THE

DoMiNIoN by the Dominion to the tribes of Indians entitled

OF CANADA That in respect to the matters hereinbefore dealt
AND THE
PROVINCE with the arbitrators have proceeded upon their view

OF QUEBEc
of disputed questions of law

Inre INDIAN That as respects the increased annuities which
CLAIMs

have been paid by the Dominion to the Indians since

the union any payments properly made are to be

charged against the province of Ontario in the province

of Ontario account as of the date of payment by the

Dominion to the Indians and so fall within and be

affected by our previous ruling as to interest on that

account

That Mr Chancellor Boyd dissents from so much of

the proposition contained in this paragraph as relates

to the date at which such payment should be charged
II With respect to the claim made by the Dom

inion of Canada against the province of Ontario for

certain immigration expenditure

That the Government of Canada recover against

the province of Ontario the amount claimed for the

year 1878 but that in reference to the claim made in

respect of the years 1879 and 1880 the province of On
tario be discharged and that this award is without

prejudice t.o any question as to whether or not the pro

vince has paid more than was actually due in any

year
III With respect to the claim made by the prov

ince of Ontario against the Dominion of Canada and by

notice against the province of Quebec for the recovery

of balance on the Upper Canada Municipalities

Fund
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That the province do recover against the Domin- 1895

ion $15732.76 parcel of the sum of $21488.74 claimed

which said sum of $15732.76 is to be credited to the

province of Ontario in the province of Ontario account
THE

as of the date of the 1st of July 1872 and that as to DoMINIoN

the balance of the said claim amounting to $5755.98 OF CANADA

AND THE
the Domirnoti be discharged and that the province of PROVINCE

Quebec be discharged in respect of the whole claim OF QUEBEC

In witness whereof we the said John Alexander in re INDIAN

Boyd ir Louis Napoleon Casault and George Wheelock
CLAIMs

Burbidge have hereunto set our hands and seals this

thirteenth day of February A.D 1895

B3ID

CAsAULT

GE0 BURBIDGE

Witness AuDETTE

The award was published and decision given on

14th February 1895

In the matter of the arbitration between the Dominion

of Canada the province of Ontario and the province

of Quebec pursuant to Statute of Canada 54 55

Statute of Ontario 54 and Statute of

Quebec 54

On motion of counsel for the province of Ontario

and on hearing what was alleged as well by counsel for

the province of Ontario as by counsel for the Dominion

of Canada and the province of Quebec we the under

signed arbitrators do with reference to certain

award and decision dated On the thirteenth and pub
lished by us on the fourteenth day of February

eighteen hundred and ninety-five certify and declare

that in respect of the question of the liability of the

province Ontario for the increased annuities which

have been paid .by the Dominion to the Indians since

the Union as in such award is mentioned the arbi
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1895 trators proceeded upon their view of disputed ques

jj tion of law but that in respect of the question of

PROVINCE interest on such increased annuities so paid which
OF ONTARIo

question was dealt with in the ninth paragraph of the

THE
D0IIINI0N

first part of such award by determining the time when

OF CANADA such annuities should be charged againt the province

of Ontario in the province of Ontario account the

OF QUEBEC
majority of the arbitrators did not proceed upon their

In ie INDIAN view of disputed question of law
CLAIMs BOYD

CAsAULT

G-EO BURBIDGE

Dated at Quebec

this 26th day of March 1895

THE HONOURABLE MR CHANcELLoR BOYDS REASONS

FOR AWARD OF IEBRUARY 13TH 1895 DELIvERED

14th FEBRUARY 1895

This broad question as to the obligation of Ontario

with respect to the Indians of the Robinson treaties

may fairly and properly be dealt with as if the pro

visions of the Treaty and the sections of The British

North America Act relating to lands were placed in

juxtaposition

Then arises the inquiry Does any interest in

respect of these indians attach to the lands belonging

to Ontario under the 109th section of British North

America Act
The course of construction applicable both to con

stitutional Act and Indian treaty is not that literal

and strict meaning be given to the words but that they

shall be construed liberally and comprehensively so as

to further the reasonable scope of the provisions This

benignant construction obtains with added force in

the construction of treaty wherein the rules of inter

national rather than of municipal law are to be

regarded
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Now in these transactions with the aborigines from 1895

the earliest colonial times in North America the Gov-

ernment has assumed the status of the Indian tribes to PROVINCE

OF ONTARIO

be that of distinct political communities When the

dealing has been by the Crown for the cession of tern- DOMINION

tory over which ioine legal possessory right by the OF CANADA

tribes in actual occupation has always been recognized PROViNcE

then the form of the transactions has been that of
OF QUEBEC

treaty Superadded to this it is to be taken into INDIAN

account that the Indians relatively to the whites are

in state of dependency or pupilage and that the

nearest legal analogy as to the relationship between

their tribes and the Government is that of guardian

and ward
Hence arises the doctrines well established in

American jurisprudence and dating from the era of

British colonization that treaty stipulations are to be

carried out with the utmost plentitude of good faith

and with even generous interpretation in favour of

these public wards of the nation

cite the language of Mr Justice McLean in Wor

cester State of Georgia The language used in

treaties with the Indians should never be construed to

their prejudice If words be made use of which are

susceptible of more extended meaning than their

plain import as connected with the tenor of the treaty

they should be considered as used only in the latter

sense How the words of the treaty were

understood by this unlettered people rather than their

critical meaning should form the rule of construction

This language is quoted and approved of by Mr
Justice Mathews giving the opinion of the court in

Choctaw Nation United States and he continues

thus The recognized relation between the parties

to this controversy is that between superior and an

Peters 82 119 at 27

29
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1895 jflferjor whereby the latter is placed under the care

and control of the former and which while it authorizes

PRovINcE the adoption on the part of the United Sates of such
OF

TARIO policy as their own public interest may dictate recog

DOMINION
nizes on the other hand such an interpretation of their

OF CANADA acts and promises as justice and reason demand in all

cases where power is exerted by the strong over those

OF QUEBEC to whom they owe care and protection The parties

JnreINDIAN are not on an equal footing and that inequality is to

CLAIMs
be made good by the superior justice which looks only

to the substance of the right without regard to

technical rules framed under system of municipal

jurisdiction formulating the rights and obligations of

private persons equally sulject to the same laws
The rules to be applied are those which govern

public treaties which even in the case of controversies

between nations equally independent are not to be

read as rigidly as documents between private per

sons governed by system of technical law but in

the light of that larger sense which constitutes the

spirit of the Law of Nations

On the face of the treaty of 1850 are found indicia

of generous intentions contemplated and liberal deal

ings promised Fixed annuities are given as to which

no question now arises Then comes the provision for

the augmentation of the annuities should the terri

tory ceded at any future period produce such an

amount as will enable the government without in

curring loss to increase the annuity That is to

say if the rents issues and profits whether from sales

leases mining royalties timber licenses or other sources

of revenue derived from the surrendered land shall

yield surplus .after payment ofall outlay in connec

tion with the development and improvement of the

territory then that surplus shall go to augmen the

annuities from time to time True the mere words
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used do not say that the increased annuity is to be 1895

paid out of the proceeds of the land but that is the THE

plain and reasonable implication In dealing be-oo
tween guardian and ward if the guardian took all the

ThE
wards property and undertook to maintain him be- Do1INIoN

OF CANADA
sides the general remedy equity would affix trust to

AND THE
that effect upon the property so taken Here the PROVINCE

OF QtiEBEC
Indians would seem to have right to an accounting

even on the words of the treaty so as to ascertainN
whether the event had arisen upon which the annuities

were to be ngmen ted If upon such accounting

proper surplus appeared natural equity would impose

charge upon that surplus for the benefit of the In
dians That surplus would be in truth in the eye of

equity the primary fund for the payment of the aug
mentations The legislature that includes the govern
ment appears to treat even the fixed annuities as

charges on the properties surrendered and this though
the payments are to be punctually made before any of

the lands may have been realized This no doubt is

proper fiscal arrangement 12 Vic 200 Even

as to the fixed annuities it would seem more obviously

right where the annuities as in the case of the aug
mentation were only to be paid when surplus arises

out of the administration of the lands

In this latter case it would be not only matter of

finance and ordinary book-keeping but also conclu

sion of proper administration that the revenue for the

payment of the augmented annuities should be derived

from the surplus outcome of the lands and should be

regarded as charge upon that revenue and so ear

marked as applicable under the Robinson Treaties

This charge upon the proceeds of the lands which

between individuals would have been looked for

especially where the weaker party was granting his

property to the stronger is here not expressed because

2934
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1895 the undertaking of the Crown to make the payments

ThE
afforded ample security but nevertheless the real

PRoVINCE nature of the transaction involves the existence of an
op

ONTARIo interest in the Indians in and upon the proceeds of the

DOMINION territory surrendered

OF CANADA The term interest used in the statute is of large

enough import to include this latent charge as put by
OF QUEBEC Mr Justice Kay in re Thomas an interest in the

InrelNDlANproceeds of land sold is an interest in land in con
CLAIMs

tradistinction to an estate in land

The making of treaty usial1y implies that the

nation will by its municipal laws do all that is neces

sary to carry the provisions of the treaty into effect

Per Anderson in Reg Serva If the parts

of this treaty were thus extended one proper term

would be to charge the augmentations of the an
nuities upon the surplus revenues of the territory after

the deduction of all proper outlays

By analogy to the equitable doctrine laid down in

Waring Ward it appears to me that there is an

implied obligation to pay the increased annuities out

of the proceeds of the lands which passes with the

lands as burden to be borne by Ontario

II think the treaty provides for an increase in the

number of indians who shall share in the augmented

annuities as individuals and that the increase is not

to go to the Indians as tribe but to .the several mem
bers per capita at the time of payment This is apply

ing the liberal construction to the language used so

as to give the grettest possible benefit to the party

least able to protect their own interests The provision

as to diminution of the annuity has reference oniy to

the fixed sums and does not impair the meaning given

to the language used as to the augmentations It is

34 Ch 172 86

Ves 336-7
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likely that the treaty was shaped with reference to the 1895

then prevalent idea that the tribes were dying out

but the intent of the treaty was to assist the Indians PROVINCE
OF ONTARIO

to change their state in bringing them step nearer to

civilization If however the tribes increase in num- DOMINIoN

her the only limit of future payment is when they be- OF CANADA

AND THE
come entirely civilized so as to cease to be Indians PROVINCE

III It is not desirable to define with minuteness OF QUEBEC

who are Indians entitled to share in advance of anylnrelNmAN

particular case which arises for decision It would
CLAIMs

appear from the despatch letter of Mr Robinson

the Commissionerwhich accompanies the treaty that

half-breeds were then embraced in and numbered with

the tube in the approximate totals given The recog
nition of these half-breeds as members of Indian tribes

by the government appears to be manifested in con

temporaneous and subsequent statutes

When the statute of Canada 13 14 Vie oh 74

passed 10th August 1850 permitted none hut Indians

and thosewho maybe intermarried with Indians to re

side upon Indian lands unless under special license from

the government officer and the act altogether seems to

contemplate as Indians those of pure or mixed blood

and those intermarried with and living among Indians

no distinction being made to sex Then coming down

to 1857 the statute of that year 20 Vie oh 26 gives

definition of Indians as meaning persons of Indian blood

or intermarried with Indians who shall be acknowl

edged as members of Indian bands .residing upon un
surrendered lands or upon lands specially reserved for

tribal use in common and who shall themselves reside

upon such lands that is one of other blood married

to one of Indian blood acknowledged as member of

the tribe and living on the tribal laud with the tribe

whether man or woman is accounted member of that

tribe And the descendans of such marriage would



454 SUPREME COURT OF CANADA XXV

895 be Indians as long as the tribal relation and residence

lasted

PROVINCE This appears to be a.more comprehensive category
OF ONTARIO

than would be the case if the matter rested on common

DOMINION
law or on international law for in such case the maxim

OF CANADA partus sequitur patrem governs cases as to Indians
AND THE
PROVINCE See judgment of Parker in Ex arte Reynolds

OF QUEBEC There is the observation also to be made that the

mm INDIAN government of Canada before 1867 had always power
CLAIMs

to regulate the inhabitancy of Indian lands by exclud

ing all whites therefrom and their marriage and resi

dency on the part of white people must have been

with the sanction of the government

would therefore favour generally the application

of the rule so as to include among Indians those of

other blood who are not oniy married to Indians but

were adopted and acknowledged by the tribe as mem
bers and as such lived in tribal relation with the other

members at their common place of residence If all

these conditions did not exist as to the males inyway
should say the person of other blood and his descend

ants was and were not included in those entitled under

the treaties

IV. similardifficulty arises as to the definition of

what outlay should be taken into account before the

righ.t to increased annuities arises All expenses con

nected with the survey.and administration of the lands

and the keeping of the accounts and all outlays going

to develop aud advantage the territory so as to induce

settlement and sale would appear tobe properly charged

against the income from their lands but it is better to

deal with disputed items as they arise specifically than

now to attempt to exhaust all details by way of antici

pation

Dillon 394
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In case it appears that surplus revenues existed 1895

sufficient to pay increased annuities and that there has

been paid by the Dominion Government pursuant to PROVINCE
ONTARIO

the suggestion of Attorney-General Mowat made in

1873 these payments should be recouped to the Dom-
DOMINION

inion as of this date and without interest OF CANADA

AND THE
The nature of annuities is such as not to carry in- PRovINcE

terest and the offer of the Attorney-General then to
OF QUEBEC

submit the matter in dispute as to liability to judicial Inre INDIAN

tribunal should preclude the Dominion from getting
CLAIMS

interest during the period of delay from then till now
The IESIR Louis NAPOLEON CA8AULT

would like to say one word about the interest and

about the responsibility of the provinces for the annu
ities subsequent to confederation have had occasion

to consider the question before now good many years

ago and was firmly of the opinion that for all annuities

and even the capitalization subsequent to confederation

that it should be borne by the province of Ontario

have had no occasion to change my mindfar from it
and am glad to say that my two brother arbitrators

are to-day of the same opinion But there is distinc

tion to be drawn between the annuities payable after

confederation and those which became due before con

federation Of course those which became due before

confederation were due by the province of Canada to

the Indians and formed the debt of the province of

Canada and for those if any there be they should be

paid both by Quebec and Ontario in the proportion

held by the first arbitration

As to interestwe have come to the conclusionwhich

was not adopted by the learned Chancellor that the

interest should be paid upon balance of about $900-

000 and $500000 say $1500000 by Ontario and by

Quebec upon $625000 if the balance against each pro

vince amounted to these amounts and if by the final
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1895 settlement of the accounts the balance was made less

the interest should he for the less amount think

PROVIIcE this is nothing but sequence of what we have decided
OF ONTARIO

Of course it should go with interest if the final settle-

DOMINION
ment of the accounts diminishes the amount for which

OF CANADA we have said that the Dominion was entitled to interest

as against the province of Ontario and if not of course

OF QtTEBEc there would be no interest

Inre INDIAN THE HONOTJRABLE MR JUsTIcE BURBIDGE

The case was presented to us by counsel with such

completeness and lucidity of argument and the learned

Chancellor has in the opinion that he hasjust delivered

and to which we have all listened with so great in

terest dealt so fully with the principal issues involved

that shall content myself with stating as briefly and

with as little discussion as possible the conclusions to

which have come

am of opinion and as to that do not know that

there is any controversy between the parties that if in

any year since the two treaties in question were entered

into the territory thereby ceded produced an amount

which would have enabled the government of the

province of Canada or its successor without incurring

loss to pay the increased annuities thereby secured to

the Indiah tribes mentioned therein then such tribes

were entitled to such increase not exceeding four

dollars for each individual So much they were entitled

to as matter of law and right Any increase beyond

that would have been .a matter of grace

am further of opinion that the total amount of

annuity to be paid under each treaty is in such case

to be asOertained by reference to the number of Indians

from time to time belonging to the tribes entitled to

the benefit of the treaty that is that in case of an

increase in the number of Indians beyond the number

of 1240 named in one treaty and 1422 in the other
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the annuity if the funds permitted was to be equal to 1895

sum that would provide four dollars for each Indian

of the tribes entitled The only difficulty have had PRovINcE

OF ONTARIO

on this point arises from the provision for.the diminu-

tion of the annuity in case the number of those entitled DoNIoN

fell below two-thirds of the numbers mentioned In OF CANADA

that case they were not to have the full benefit of

the treaty and the annuity should be diminished in
OF QUEBEC

proportion to the actual members if this provision INDIAN

however be taken to have reference only to the fixed

annuities which at the moment were for all parties

the more important matter the difficulty disappears

That clause probably was intended to operate in

reduction in the case provided for of the perpetual and

fixed annuities that were payable quite apart from any

consideration of the amount of the revenues to be

derived from the ceded territory leaving the other

provision as to increase to depend upon the excess of

such revenues over the charges referable to the open

ing up and administration of such territory That on

the whole it seems to me must have been the inten

tion of the parties

Then as to the individuals who in case the

increase can be made without loss are to be reckoned

in ascertaining the amount of the annuity it is clear of

course that they are to be Indians belonging to the

tribes or bands entitled and no one should be counted

who was not by law or wel1-etab1ished custom bonÆ

fide Indian of the tribe or band

agree with what was said by Mr Robinson of the

danger of attempting at present an abstract definition of

the word indian With reference to the peiiod before

the union do not see that there can be any difficulty

Whatever government is now liable to pay or make

good any amounts that were payable but not paid before

the UniOn is so liable as the successor or successors of
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1895 the old province ofCanada the government of which

appears to have kept record or list of the names of

PROVINCE the Indians entitled to share in the fixed annuities
or ONTARIO

Generally speaking the individuals whose names

DOMINION appear on such lists would be those to be taken into

OP CANADA account in computing any increased annuity that

PROVINCE should have been paid The onus of showing that the

OF QUEBEC names.of any individuals entitled to be reckoned were

In relNDlANimproperly omitted from such lists should now be on
LAIMS

the Indians or those who act for them and in like

manner no names should think be struck off except

for good reason shownby thOse whose interest it is to

keep the numbers down
With reference to the period after confederation

neither Ontario nor Quebec would be in any way
affected or precluded by the action of the Parliament

or Government of Canada or of any of its officers

either in prescribing definition of who are Indians or

in adding to the lists the name of any individual

as an Indian of tribe or band entitled to the benefit

of either treaty The burden of showing .that the

names of any Indians so added since the union to such

lists were rightly added would be it seems to me on

the Government of Canada

should be equally unwilling to attempt definition

of the expenses and charges for the opening up settle

ment and administration of the ceded territory that

should he taken into account in determining whether

or not the annuities could be increased without in

curring loss In general way they must think

be fairly referable to the administration of the parti

cular territory and not of the class of expenditures that

are incurred bygovernments for the general advantage

of the whole country During the argument..certain

expenditures by the Government of Canada since the

union were mentioned but on the whole they did
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not appear to me to be such as should he taken account 1895

of If however there should happen to be any ex

penditure directly made or incurred by the Government0
of the Dominion for the purpose of the opening up of

and enhancing the value of the particular territory in DoMINIoN

question am not at present prepared to say .that

should not be taken into account PROVINCE

Then as to the question raised by Mr Robinson as to
OF QUEBEC

whether or not any excess of revenue in any yearlfl re INDIAN

might not be used to give the increased annuity in
CLAIMS

former year in which an increased annuity could not

have been paid without loss see no reason to change

the view expressed at the hearing that that could

not be done If in any year the condition prescribed

by the treaties did not happen the Indians have in

respect of that year no claim Ofcourse any such excess

or balance of revenue over expenditure in hand at the

commencement of any given year should be taken into

the accounts of that year But if in any year the in

creased annuity could not be paid without loss after

taking any such existing excess or balance into account

then there was as to that year no liability to pay any

increased annuity

think there can be no doubt that any liability to

pay the increased annuity.in any year before the union

was debt or liability which devolved upon Canada

since the 111th section of the British North America

Act 1867

am also of opinion that this is one of the matters

to be taken into account in ascertaining the excess of

debt for which Ontario and Quebec are conjointly

liable to Canada under the 112th section of the Act
do not think that Ontario and Quebec have in re

spect of.any such liability been discharged by reason

of the capitalization of the fixed annuities or because

of anything in the Act of 1873 36 Vic ch 30 The



460 SUPREME COURT OF CANADA XXV

1895 matter was never considered or taken any account of

in suph capitalization or in any of the proceedings

leading up to the award of Sept 3rd 1870 or in the

award itself
THE

DoMINIoN With respect to the Act of 1873 its effect so far as

OF CANADA
it is necessary now to consider it was to substitute the

AND THE
PRovINcE sum of 173006088.84 for the sum of $62500000.00 in

OF QUEBEC
the 112th section of the British North America Act

Inre INDIAN 1867 the result being that Ontario and Quebec became
CLAIMs

and remained conjointly liable to Ca.nada for any excess

of debt over the former instead of the latter sum That

is the clear construction of the Act itself and it is one

that has been acted upon without question by all par
ties since the Act of 1873 was passed The contention

for different construction is now raised for the first

time It is now said that the Act of 1873 was conclu

sive of the amount of the debt with which the old

province of Canada entered the union If so the pro
vince of Canada account was closed in 1873 and the

negotiations between the parties that have occurred

.since the agreement of 1888 Exhibit Report of Con

ference 188 the settlement of particuhir items

of that account coming in or ascertaining between the

years 1873 and 1888 id pp 19 to 22 and our awards

inrespect to that account and interest thereon all go

for nothing The question is not it seems to me open

to fair debate

With reference to the question of interest on any in

creased annuities that may be now ascertained to have

been payable prior to the union to the Indians under

the treaties in question it is obviously necessary to

distinguish between the rights of the Indians to in

terest and the question of interest as between the

Dominion and the provinces of Ontario and Quebec as

the successors in liability tQ the o1d province of Canada

The latter question has been concluded by the agree-
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ment of 1888 and our award following that agreement 1895

The question as to whether or not interest should be

computed on any arrears of such annuities is another PROVINCE

OF ONTARIG

matter depending upon the right in law or equity of

the Indians to interest as against the Crown and it DOMINION

seems to me that they have no case either at law or in OF JANADA
AND THE

equity regret that cannot see my way to differ- PRoviNcE

OF QUEBEC
ent conclusion But have no doubt that the debts

and liabilities for which Canada became liable under in re INDIAN

the 111th section of the British North America Act are

legal debts and liabilities and that the excess of debt

for which under the 11 2th section Ontario and Quebec

became conjointly liable to the Dominion cannot with

out the conjoint consent of Ontario and Quebec be

increased by any debt or liability not enforceable in

law or equity
If there is to he any consideration of any claim of

the Indians to interest on any arrears of annuities pay
able before the union in recognition of any moral

obligation or as matter of good conscience it is for

Ontario and Quebec to consider the matter and admit

or deny the claim as they see fit The Dominion can

collect from them only what they legally owe and

cannot by discharging moral obligations mke Ontario

and Quebec liable and there is if may express an

opinion on that point obviously no obligation legal

or moral on the Dominion to do more than collect for

the Indians from Ontario and Quebec whatever amount

of arrears the province of Canada owed to them and

to pay it over to the tribes entitled

Unless Ontario and Quebec will consent that in com

puting the amount of arrears due to the Indians at the

union such arrears shall be computed with interest

they must it seems to me be made up without interest

With reference to the period subsequent to the

union the case presented by the Dominion for the
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1895 tribes of Indians interested in the treaties in question

is that the ceded territory became the property of

PRovINcE Ontario under the 109th section of the British North
OF ONTARIO

America Act 1867 subject to trust to pay the in

DoMINIoN
creased annuities on the happening after the union of

OF CANADA the event on which such _payment depended and to

the interest the Indians therein The other question
OF QUEBEC

as to whether or not Ontario and Quebec are con

InrCINDIAN
jointly liable under the 112th section of the Act to the

CiIMs
Dominion for such increased annuities with or with

out right on the part of Quebec to be indemnified by

Ontario against the same is not now raised That

question is reserved to come up in some future pro

ceeding or not as the Dominion may think proper

Now looking to the particular matter mymind lends

ready assent to Mr Robinsons argument that it is

equitable that this burden should fall upon Ontario

Ontario has the advantages resulting from the owner

ship of the lands and it should bear the burden

agree to that considered as matter by itself it is

highly inequitable that any part of the burden should

fail upon Quebec and even in greater degree inequit

able that Nova Scotia or New Brunswick or any of the

provinces that came into the union since 1867 should

be called upon as part of the Dominion to contribute

anything tOwards making good to the .tribes entitled

the increased annuities payable to them under the

treaties mentioned and were it not for the considera

tion to which amabout to refer should for myself

have little or no hesitation in joining in making an

award upon the equitable principles mentioned in

the sixth seôtion of the Acts under which we are

sitting But the union of the provinces Was large

matter involving many issues and considerations of

great moment and the compact to which expression

was given in the Act by which the union was con-
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summated is one which should think be guarded 1895

and maintained with great watchfulness and care

What one might think to be fair and equitable with PROVINCE

OF ONTARIO

respect to particular matter dealt with in the Act

abstracted from other provisions therein might in con- DOflNION

junction with such provisions be in fact and
reality

OF CANADA

unfair and inequitable So it seems to me that the

only safe way is to adhere strictly to the compact or
OF QUEBEC

treaty that was made by the proviice that entered into In re INDIAN

Crnes
the union and that the highest fairness and equity

will be found in giving to each the advantages and

imposing upon each the burdens it has bargained for

The case is one in which we ought think to proceed

upon our view of disputed question of law and

am better satisfied to follow that course as it will save

to the party against whom any award is made right

of appeal to the Supreme Court of Canada and thence

to the Judicial Committee of the Privy Council

55 Vict

Now with reference to the question of law in dis

pute it seems to me clear that in narrow and strict

sense the Indians for whom this claim is made by the

Dominion had at the union no interest in the lands

constituting the ceded territory other than the right

or privilege of hunting thereon or fishing in the

waters thereof so long as such lands were ungranted
These Indians were no doubt interested in such lands

in the sense that it would be to them an advantage to

have them managed with prudence and forethought

that would at the earliest possible time and for the

longest time possible give them the increased annui

ties for which the reaties made provision But the

very object of the surrender was to give the Crown

free hand in the settlement and administration of the

land and to divest the Indians of any title thereto or

interest therein And so too looking to the parties to
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1895 the treaties in question the Crown on the one side and

the several tribes of Indians on the other it is possible

PROVINCE that the Crown did not after the surrender hold the
OF ONTARIO

ceded territory on any trust that would be enforceable

DOMINION
in law But in broader sense and agree fully with

OF CANADA the learned Chancellor in thinking that the treaties in
AkID THE
PROVINCE question and the British North America Act should be

OF QUEBEC construed in large and liberal way it seems to me
Inre INDIAN that the Indians in entering into such treaties reposed

confidence in the Crown that it would manage the

ceded lands fairly for the advantage of all concerned

and so as to raise thereout if that were fairly possible

the moneys to pay the increased annuities and that

there was corresponding duty resting on thern Crown

to do so In that sense the lands were at the union

it seems to me subject to trust or interest existing in

respect of the same It is objected that it was not the

lands constituting the ceded territory but the proceeds

of the lands that were impressed if at all with any

such trust or in which the Indians had any suc1i in

terest and it is lands and not proceeds of lands

that are mentioned in the 109th section of the British

North America Act 1867 But that objection does not

it seems to me present any great difficulty in view of

the facts of the case These lands were before the

surrender and have since been vested in the Crown

There was no change of title at the union The Crown

continued to hold them Before the union the bene

ficial interest in such lands and the right to take and

appropriate the revenues arising therefrom was vested

in the province of Canada and by the 109th section of

the British North America Act 187 that right passed

to the province of Ontario The lands themselves did

not pass in the sense that the title thereto was trans

.ferred What passed was the right to administer and

take .the proceeds the revenues arising from such
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lands This is clear think from two passages of the 1895

judgment of the Judicial Committee delivered by Lord

Watson in the St Gatharines Milling and Lumber Corn-
PR0OvINcE

pany The Queen cited by Mr Justice King in
OF

NVTARIO

Farwell The Queen and from what the same DOMINION
learned Lord said in delivering their Lordships judg- OF CANADA

ment in the Precious Metals Case the Attorney-

General of British Columbia Tue Attorney-General of
OF QUEBEC

Canada Inre INDIAN

In the former case referring to the effect of the Tm-
CLAIMS

penal statute Vic 35 Lord Watson said

There was no transfer to the province of any legal

estate in the Crown lands which continued to be vested

in the Sovereign but all moneys realized by sales or

in any other matter became the property of the pro
vince In other words all beneficial interest in such

lands within the provincial boundaries belonging to

the Queen and either producing or capable of producing

revenue passed to the province the title still remain

ing in the Crown
And then with reference to the distribution of pro

perty under the British North America Act 1867

It must always be kept in view that whenever

public land with its incidents is described as the pro

perty of or as belonging tothe Dominion or province

these expressions merely import that the right to its

beneficial use or to its proceeds has been appropriated

to the Dominion or the province as the case may be
and is subject to the control of its legislature the land

itself being vested in the Crown
The following are extracts from the judgment in

The Precious Metils Case

The title to the public lands of British Columbia

has all along been and still is vested in the Crown

14 App Cas 46 Can S.O.R 559

14 App Cas 295

30
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1895 but the right to administer and to dispose of these

lands to settlers together with all royal and territorial

OFO1O revenues arising therefrom has been transferred to the

province before its admission into the federal union

DOMINION Leaving the precious metals out of view for the

OF CANADA
present it seems clear that the only conveyance con-

AND THE
PROVINCE templated was transfer to the Dominion of the pro

OF QUEBEC
vincial right to manage and settle the lands and to

JflreINDIAN
appropriate their revenues It was neither intended

CLAIMS
that the lands should be taken out of the province nor

that the Dominion Government should occupy the

position of freeholder within the province
In British Columbia the right to public lands and

the right to precious metals in all provincial lands

rhether public or private1 still rest upon titles as dis

tinct as if the Crown had never parted with its bene

ficial interests and the Crown assigned these beneficial

interests to the Government of the province in order

that they might be appropriated to the same state pur

poses to which they would have been applicable if

they had remained in the possession of the Crown

Although the provincial Government has how the dis

posal of all revenues derived from prerogative rights

connected with land or minerals in British Columbia

these revenues differ in legal quality from the ordinary

territoTial revenues of the Crown It therefore appears

to their Lordships that conveyance by the province

for public lands which is in substance an assign

ment of its rights to appropriate the territoral revenues

arising from such lands does not imply any transfer of

its interest in revenues arising from the prerogative

rights of the Crown
That view of what lands mean when vested in the

Crown in the right of or for the use or benefit of the

Dominion or of province relieves us think of any

difficulty that might otherwise arise in respect to any
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distinction between trust or interest in such lands 1895

and in the proceeds of or revenues arising out of such

lands PROVINCE

think the ultimate burden of making provision for ONVTARIO

the payment of the increased annuities in question DOiHNION
falls upon the province of Ontario and that that bur- OF CANADA

den has not as against the Dominion or these Indians NRVI
been in any way affected or discharged express no OF QUEBEC

opinion as to the effect of the award of 1870 on the lnreTNDIAN

CLAIMS
respective rights of Ontario and Quebec That question

would arise in case presented by the Dominion

against the two provinces under the 112th section of

the British North America Act but does not arise here
With reference to interest on arrears of annuities

accruing due after the union and not paid to those

entitled itseems to me that they stood in the same

position as those that accrued before the union and that

interest should not be computed without consent of

Ontario But as to the increased annuities paid by the

Dominion to the Indians in 1874 and since the Dom
inion should think have interest on any amounts so

properly disbursed if our award as to interest on the

province accounts permits thereof The payments
were made after notice and after certain negotiations

between the Dominion and Ontario in which without

determining on whom the burden should ultimately

fall it was admitted the Indians were entitled The

question then is not one of interest on unpaid

annuities but of interest on moneys paid by the

Dominion in respect of legal liability for which it is

entitled to indemnity against Ontario

think any such moneys so properly paid should be

charged against the province in the province of

Ontario account as of the date of payment by the

Dominion to the Indians and so fall within and be

3O1/
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1895 affected by a.ny previous ruling as to interest on that

account

PROVINCE The province of Ontario appealed from said award
OF ONTARIO

to the Supreme Court of Canada

DOMINION LEmilius Irving Q.O Blake Q.O and 111

AND THE
Clark appeared for the appellant the Province of

PROVINCE Ontario
OF QUEBEC

8INDIAN
Christopher Robinson Q.C and Hogg QO for

CLAIMS the respondent the Dominion of Canada

Girouard Q.C and Hon Hall Q.C for the

respondent the Province of Quebec

Irving Q.C With your Lordships permission my
learned friends Mr Blake and Mr Clark appear on be

half of Ontario am also in the case but shall not

address the court My learned friend Mr Blake will

lead

Blake Q.C Ontario claims that there was no trust

in respect to these lands that no trust could have been

declared in regard to them that anytrust would have

absolutely defeated what the parties were endeavour-

ing to arrange which was that the lands were to be

placed in the possession of Canada so that they might

deal absolutely with them If there was to be any

trust in favour of the lands it would have absolutely

defeated what the province of Canada was desirous of

carrying out For what the province of Canada wanted

to do was at once either absolutely to give away or

absolutely to sell or absolutely to deal with these

lands If there had been any trust or if there had been

any interest retained in favour of the Indians then the

province would have been utterly unable to do what

it desired to carry out The arrangement was one to

do away with any right to do away with any interest

to do away with anything that in any possible way

might check the freest dealing with this property Th
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indians of course are perfectly satisfied because in- 1895

stead of the illusory charge which they had of fishing

and shootino they oet absolutely as much of the land PROVINCE

OF ONTARIO

as they felt they could possibly deal with They re
THE

tain----and it is specified in the treaty as all that they do DOMINIoN

retainthe right to fish and shoot on all the other CANADA

AND THE
lands until the Government chooses to sell them but PROVINCE

the moment it gives them away or sells them or leases
OF QUEBEC

them that ends it They take certain sum of Tm re INDIAN

down and they take the promise of the Government
CLAIMS

which embraces the honour of the Crown which em
braces all it may be that might come from the lands

which embraces all the revenues of the Government

They take that promise and set absolutely free all these

lands and if these lands are not set absolutely free

from any trust and from any interest then the whole

object of the treaty is utterly and entirely defeated

Trusts or charges or anything of that kind would be

out of the question because it binds or touches the

land the very object of what was being entered into is

utterly defeated because the person that takes the land

must take it with the trust or with the charge and the

laDd is not land absolutely free to be dealt with as was

the intention of those parties think that that should

be emphasized because while both the learned Chan

cellor and Mr Justice Burbidge say that taking

this as an ordinary instrument and construing it

as an ordinary instrument construing it so as

to further the reasonable scope of the provisions

they are able to stretch it in such way as to create

upon the land that which did not exist Now my
Lords you will find that the learned Chancellor says

The course of construction applicabe both to the

constitutional Act and Indian treaty is not that literal

and strict meaning is to be given the words but that

they shall be construed liberally and comprehensively
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1895 so as to further the reasonable scope of the provisions

have no objections whatever to the reasonable scope
PROVINCE

of the provisions beino followed out but is not the
OF ONTARIO

true scope here that the lands are not to be charged

DOMINION Is not the true scope of the provision that the Govern-
OF CANADA ment is to take the lands freed from any interest or
AND THE
PROVINCE charge

OF QUEBEC
It is only by the one solitary means that Ontario can

InC
INDIAN be made responsible and that is by holding that they

have tpken the lands subject to trust and holding the

lands under the trust must discharge it and in discharg

ing it must pay these annuities Qntario alone did

not enter into this bargain Ontario was not known
then There was no contract with Ontario it was

contract with the provinces composed of Upper and

Lower Canada and the only way that Ontario can be

made responsible is not by carrying out the reasonable

scope of the instrument but by freely and entirely

negativing what is its scope altering it entirely alter

ing it entirely to the detriment of Ontario altering it

entirely not to the betterment of the Indians And
this has not been stretched in order to help the Indian
because the Indian knows perfectly well that he has

got the.whole of the Dominion behind his back in this

payment But what do submit is that here the true

scope is that the lands are not chargeable The true

scope is that there is to be personal payment by the

Crown to the Indians and if there is to be any such

enlargement must not the enlargement be according
to the scope of the instrument and not to defeat the

instrument If you turn round now and say there is

to be trustand it is admitted that that is an enlarge

mentwhy myLords it is an enlargement that defeats

the instrument and does not carry it out

Then again it is said that there is an implied obliga

tion to pay them out of the revenue from the lands
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submit not no implied obligation to pay them out of 1895

this at all distinct bargain made for certain bene-

fits on the one side and certain benefits on the otherS PROVINCE

OF ONTARIO

that there will be in case make well out.of mybar-

gain certain additional sum or an augmentation in DOMINION

your favour OF CANADA
AND THE

So say there was no charge no right no interest PROVINCE

and one of my strong arguments is the language that
OF QUEBEC

has been used by these two learned judges showingIne
INDIAN

that the language taken as it usually is taken does not _L_

warrant it and showing that the very object that was

had in view would be utterly defeated if the language

was so broad But then they say because these are

Indians you are to deal liberally with them forget

ting my Lords that it does not give the Indians one

cent more or one cent less The Indians are not

dissatisfied with their paymaster and forgetting that

they are making this change in this bargainfor vir

tually it is changenot in favour of those that they

say are entitled to consideration but in order to charge

the one province as against the other

went through the cases that have been referred to

but did not find that there was anything whatever

in them which negatived the position taken by the

province of Ontario here

The case well known to his Lordship the Chief

Justice of the court of the Canada Central Railway

Tue Queen in which his Lordship gave judgment in

the flrst instance was referred to Well my Lords

gladly take the conclusion of his Lordship Chancellor

Sprague there at page 314 where it was urged there

should be even in an Act of Parliament an extension or

the like He says am in doubt whether the conse

quences were appreciated by the legislature but our

duty is to interpret it and that is our only function

20 Gr 273
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1895 And then your Lordships will find at pages 326 and 328

of that judgment citation of cases in regard to the

PROVINCE construction of Acts of Parliament In that case of
OF

ONVTARIO the Central Railway Company there was the express

DoMINION
statementand your Lordships will find that at page

OF CANADA 275that the company was to be entitled to grant of

vi land am simply referring to the cases cited and
OF QUEBEC

referring to the fact that there is nothing in those cases

In re INDIAN which would warrant what the learned arbitrators
CLAIMS

have done By section 18 of the Act there certain

lands were set apart and at page 289 it is said that it is

taken for granted that as between individuals the

right to that specific land existed The only question

was the making selection out of four million acres

of lands that were granted and the court came to the

conclusion that if there was sale of acres out of 100

that the party might make selection of it But

there was the most absolute trust as declared by the

Act of Parliament in favour of the Railway Company

that was presenting the petition And in Booth

.Mclntyre 1another case cited it was held that the comrn

pany had the power untrammelled by any restrictions

to enter upon the lands of the Crown and that that

was not taken away but reserved by section 109 of the

British North America Act But there the right existed

it was plain and specific no question about it

Then there was case in Macleans Reports as to

the treaties with Indians and the tribes and others

and do not find anything there On the contrary it

was held that the distinction was not authorized by
the constitution that is to deal in treaties with Indians

in different way.s from other treaties They are treaties

within the meaning of the constitution and as such

should be laws of the land Mr Hallock whose

book was also referred to says that they are to receive

fair and liberal interpretation according to the inten

31 183
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tion of the contracting parties That is all that is to he 1895

kept in view according to the intention of the con

tracting partieswhich say would be utterly defeated

by the interpretation put hereand be construed in

good faith Their intention is to be governed by DoNIoN

the same rules which we apply to the determination OF CANADA
AND THE

of contracts That is the third edition of Hallocks PROVINCE

International Law 296 Whitton says they are to be OF QUEBEC

construed in the same way and Story also vol Inre INDIAN

CLAIMS

page 44

submit therefore my Lords that the true con

clusion in respect to this matter was that Ontario is

not individually liable for the payment of this amount

that nothing has transpired to place upon Ontario any

additional responsibility and that this is debt

either of the old province of Canada in the augmenta

tion of it as well as in the original amount and that

it must either be discharged by that province or else

discharged by the Dominion of Canada

Clark follows for the appellant In the present ap

peal before your Lordships and in the argument before

the learned arbitrators the whole question was as to

whether there was sole liability of the province of

Ontario for payment of these annuities subsequent to

confederation the other question was nOt raised

Ontario asked before the arbitrators that the whole

matter should be settled at once but the Dominion re

served their right to make claim afterwards against

the province of Canada under section 112 if the pre

sent claim failed but your Lordships will see that

that matter is not adjudicated upon at all in the award

and was purposely left out by the arbitrators and that

matter namely the liability of the old province of

Canada as to whether the Dominion was liable under

section 111 and had any right over against the province

of Canada under section 112that is against Ontario
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1895 and Quebec jointlyis entirely left in abeyance and is

THE not the subject of the present appeal
PROVINCE Then the whole question now before your Lordships

OF ONTARIO
is as to the construction of these treaties and of section

DOMINION 109 of course taken in connection with section 111
OF CANADA and so on so far as they throw light on section 109
AND THE
PROVINCE First would like to call your Lordships attention

OF QUEBEC
to the suggestion made in the factum of the Dominion

hIre INDIAN and in the judgmentof the learned Chancellor namely
LAJMS

that all the meaning of these sections could be obtained

by construing the British North America Act or at

least the sections in question as if the treaties which

are the subject of the present bill had been incorpo

rated in them by way of preamble

If we consider it in that way we have first the

treaties in question mentioned in the case and of

which my learned friend read sufficient to illustrate

the present argument Then we have the treaties de

claring that the Indians surrender and so on using

the largest possible words of gtant all their right title

and interestusing the very words of the British

North America Actin the lands in question and

give up all their right title and interest in th land

And what submit is that the only interest that the

Indians exprssed on the face of the treatyI shall deal

afterwards if necessary with the question of the

implicationrefers to the reseivations mentioned

in the treaty which are not in question and to the

rights to shoot and so on given to the Indians under

the words of the treaty

submit that the previous arbitrators in 1870 hav

ing dealt with the matter there should not now be an

award which is in direct conflict with the previous

award especially when your Lordships bear in mind

that there was an appeal from the previous award to

the Privy Council and that the Privy Council con-
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firmed the award so far as the objections then taken 1895

In the special case which is referred to in paragraph
of the judgment of the Privy Council your Lordships PROVINCE

OF ONTARIO
will find that special case printed in the Ontario Ses-

sional Papersof 1878 number 42 your Lordships will see DOMINION

that this identical section 109 is made part of the case OF CANADA

So that if there was anything in the award of 1870 vi

which was in conflict with section 109 then that was OF QUEBEC

the objection appearing on the special case before
thelneINDIAN

Privy Council and is submit concluded in favour of
LAIMS

Ontario by the judgment of the Privy Council that so

far as any objection was made to the award in the

special case the award is valid

Before the learned aibitrators and in the factum of

the Dominion they argue in favour of the principle

that Ontario getting the benefit of the lands should

bear the burden of these annuities and in support of

that contention they rely apparently on the direction

of the Privy Council in St Catharires Milling Gompany
The Queen but all the decisions of all the courts

are collected in the 4th volume of Cartwright the cases

under the British North America Act at page 107 and

subsequent pages commencing with the decision in

the Privy Counci Now your Lordships will see from

the whole of the reports and from the way in which the

matter was discussed in the Supreme Court that

originally it was matter entirely between the Attor

ney-General for Ontario and the St Catharines Milling

and Lumber Company That was decided in that way
by the Chancellor of Ontario the Court of Appeal for

Ontario and this court And it was only on the appli

cation for leave to appeal to the Privy Council that the

question of the right of the Dominion came in at all

and the Dominion was allowed on special order

made in that case to intervene and it is pointed out in

14 App Cas 46 13 Can 577
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1895 the citation in the factum that the whole of the ques

tion in regard to the effect of that treaty then in

PROVINCE
question in 1873 was to be decided on the appeal to the

OF ONTARIO

Privy Council and at page 60 of that case in the

DOMINION judgment Lord Watson says that seeing that Ontario

OF CANADA
gets the benefit of the land there in question that

AND THE
PROViNCE Ontario must recoup the Dominion the money payments

OF QUEBEC which are there referred to but what point out to

in re INDIAN your Lordships is that the circumstances in that case
CLAIMS

were entirely distinct from the present case and that

that case can have no application to the decision here

Your Lordships will observe that the treaty there in

question being the North-west Angle Treaty no

was made in 1873 subsequent to confederation so that

the position was that at the time that treaty was made

in 1873 Ontario took those lands as was held in all

the courts subject to the burden of the Indian interest

whatever that interest may be

There is case in 31 Common Pleas which construes

the word interest and submit the considerations

there are entirely in favour of Ontario and that only

the class of matters which are referred to are intended

to be covered by the words trust and interest in

section 109

Robinson Q.C tbr the Dominion of Canada There

are two or three considerations which may be put

very shortly which it seems to us is almost conclusive

in favour of the constructions which the arbitrators

have adopted In the first place as understand

those principles which apply and which my learned

friends seek to apply with reference to the legal au

thorities as to the existence or non-existence of ven

dors lien and different cases of that kind and as to

the existence or non-exbtence of trust are not relevant

to the issue there is no vendors lien here the Do

minion is not seeking to retain vendors lien it is
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transaction sui generis you cannot find any transac- 1895

tion like it The reason of it is this this land THE

undoubtedly in the hands of the old province of

Canada and before confederation was certainly land

in which the Indians had an interest It was land
DOMINION

subject to trust for their benefit OF CANADL

AND THE

What would have been the position of things before PROVINCE

confederation Canada would have had to pay this
OF QUEBEC

debt out of the proceeds of this land Well now does Inn INDIAN

not Ontario getting this land hold it from Canadajust
LAIMS

as Canada held it What is the difference The

Crown held it before for the benefit of the old province

of Canada There has been no sale and no transfer of

title as we all know The Crown hold it now for the

benefit of the province of Ontario Why should the

Crown hold it for the benefit of the province of Ontario

in any different way or different position or free from

any claims which attached to it while they held it

for the province of Canada hold land for and

hold it for with this interest which has in it

namely to get the proceeds from it over and above

certain sum make an arrangement instead of hold

ing it for shall hold it for why should not

hold it for under the same conditions as hold it for

Why should the interest in the land be changed

by reason of difference to the cestul qui trust Because

that is what it means We submit the whole arrange

ment shows that plainly

Now then let us consider for moment clause 13

of the award of 1870 Let us see how things stood

before that arbitration Confederation had taken place

the division of assets between Ontario and Quebec had

to be made by this arbitration by confederation the

lands in each province went to that province subject

to the interest or trust of either people under section

109 but it was thought desirable that this question.of
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1895 Indian annuities should he dealt with by the arbitrators

THE of 1870 and it was brought before them and what

did they say suppose they looked at section 109
and they said

DOMINIoN This land has become the property of the province
OF CANADA Now if this land is subject to any annuity or to anAD THE
PRoviNcE claim to be paid out of the proceeds of the land it

OF QUEBEC
must be quite understood that the province that gets

lnrelNDlANthe land is not to have any claim on the other proCLAIMS
vinces for it

Now let us see if this is not borne out by the very
words of that award have not quite apprehended

the force or foundation of my learned friends argument
that that award is against us

That all the lands in either of the said provinces

of Ontario and Quebec respectively surrendered by the

Indians in consideration of annuities to them granted

which said annuities are included in the debt of the

late province of Canada shall be the absolute property

of the province in which the said lands are respect

ively situate free from any further claim upon or

charge to the said province in which they are so

situate by the other of the said provinces

How does that affect the claim which is made here

by the Dominion against one of the provinces How
has it any bearing upon it think that what they said

is You Ontario get these lands you will have to pay
the annuities Now you must recollect you will have

no claim against Quebec or any of the other provinces

for it

The arbitrators have put this case on those grounds
which submit are unanswerable In the first place

there is trust or interest Ontario has got the fund

out of which is to come the proceeds or funds which

have to pay the annuities The payment of the annui

ties is conditional on the person holding the lands en-
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abling the payment of those increased annuities It 1895

could not be dealt with by the arbitrators of 1869 be-

cause you cannot tell from time to time what the pro-
PRovINcE

OF ONTARIO
ceeds will be The case stands in very peculiar

position Ontario has the lands and is administering DOMINION

the lands and Ontario is the only person who can tell OF UANADA

AND THE
what the proceeds are The proceeds depend upon the PRoviNcE

management of those lands and the receipts of Ontario
OF QUEBEC

from these lands The arbitrators have based their Inre INDIAN

finding on the equitable principle laid down in Wariag
CLAIMs

Ward that principle which is to be found in

Brooms Maxims page 634 6th edition

We say these lands passing to Ontario were taken

by Ontario subject to the interest of the Indians in

them that that is the fair meaning of the statute as it

would be if you would put the treaty and the statute

in juxtaposition and that that is the reasonable and

fair construction of the statute looking at the constitu

tion as constitution and looking at the treaty as

treaty because looking at it on all principles of equity

and justice it should be interpreted that way and we

say therefore the judgment should be affirmed

Hogg QC follows There is one question wish to

draw your Lordships attention to and that is with

reference to clause 13 of the award of 1870 that

clause deals with the rights only of the provinces the

arbitration was for the purpose of the distribution and

division of assets and liabilities as between the pro

vinces as between Ontario and Quebec or Upper
and Lower Canada and for the purpose of freeing

one from the other It has the effect of freeing

absolutely the one province from any claim the other

province may have with reference to charge such as

the one at present but it has no other effect It

does not affect the right of the Indians to say that

Ves 336
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1895 they have claim nor of the Dominion on behalf

of the Indians that this claim should be presented In

PROVINCE other words if the clause 13 has the effect which my
OF

NVTARIO learned friends for Ontario have said then if there is

DoMINIoN an interest of the Indians in those lands under the

OF CANADA 109th section of the British North America Act then

PR0.INcz that clause of the award is ultra vires the powers of the

OF QUEBEC arbitrators of 1869

111Th INDIAN There is just one other point my Lords that had
CLAIMS

intended to draw your Lordships attention to that was

with referene to the statement made by my learned

friends from Ontario as to the difference which exists

between the treaty referred to in the St Catharines

Milling case and the present treaty My learned friend

made the statement that the St Catharine Milling

case established the character of the interest which the

Indians had in lands in this country that is that the

interest there defined was the only interest which the

Indians had in the lands That is quite true with

reference to the treaty in that case for fixed

annuity under that treaty the Indians surrendered all

their interest whatever it might be In the present

treaties there was fixed annuity but there was

contingent annuity or an annuity based upon the

lands being of sufficient value or sufficient produced

from those lands to pay further annuity and while

the whole interest of the Indians in the lands in the

North-west Angle Treaty was disposed of for fixed

annuity the whole interest in the Robinson Treaty

was not disposed of because they retained an interest

in the results or produce of the lands for the augmented

annuity and therefore at the time these lands came

into the province of Ontario at confederation there

was still this outstanding interest which the Indians

had and that is the interest which the learned arbitra

tors have defined in their judgments as an interest
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under the 109th section of the British North America 1895

Act
THE

Girouard Q.C for the respondent the province of PROVINCE

OF ONTARIO

Quebec

The learned counsel after pointing out that no sug- DOMINION

oestion was ever made until 1884 that Quebec should OF CANADA

AND THE
be liable for these payments proceeded as follows PROVINCE

Now it seems to me that in order to fully under-
OF QUEBEC

stand this case it will be proper to give little history
IfleINDIAN

of the Indians on this continent and to consider the
LAIMS

purpose of these Robinson Treaties On the one side

Her Majesty Queen Victoria represented by the

Hon William Robinson Commissioner of Crown

Lands and on the other side certain tribes of In
dians called in the treaty Nation Indians of Lake

Huron and Ojibeways of Lake Superior would like

to go back to the very beginning and show the history

of the Indians at the present time to show they are not

to be considered as individuals to show their rights

are not mere rights of subjects of Her Majesty shall

show that these Indians have some greater rights than

British subjects When the Spanish English and Dutch

took possession of this northern America what did they
do They immediately put themselves into relations

with what they called the Indian nation not only one

Indian nation but several of them The English sought

the friendship of what was called then the Confederacy

of the Five Nations located at the south of lake On
tario between Niagara and somewhere the line ef the

province of Quebec and the province of Ontario to-day

and the French sought the friendship of the other In
dian nations which were inhabiting the northern por
tion of the St Lawrence as far as Sault Ste Marie It

was admitted that these Indian nations formed distinct

political communities in the country Treaties were

made with them not only as far as the line was con
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1895 cerned but also as far as peace and war were concerned

In 1698 came the end of that long war which corn-

PROVINCE menced in 1667 In the month of September 1698
OF ONTARIO

there was large gathering of all the Indian nations

THE
DOMINION inhabiting the whole of this northern continent for the

AND THE
purpose of concluding the peace with the French King

PROViNCE represented by the colonial authorities in Canada
OF QUEBEC Then later on we find that the French King made

InreINDIANsome provisions for the maintenance of these Indians
OLAIIIS

The cession of Canada took place in 1763 and then

you find different policy pursued by the English

Government The French Government took possession

of all the lands of the province of Quebec as their

own They did not purchase anything from the In

dians but in some cases reservations followed but it

was sale it was gift or donation from the King of

France for the benefit of these Indians The mission

of Oka of Two Mountains is one Caughnawaga

is another the mission of St François du Lac is

another and another one will be at Quebec at Lo

rette There isa great difference between the wording

of these Indian treaties made at the time with the

French and those made with the English Let us take

one which has been the subject of contention before

the court of justice in order to understand the scope

of these treaties which the French King made for the

Indians take the concession of Sault St Louis

for the benefit of the Iroquois which was made in the

year 1680 to the Jesuit Fathers

Our-dearest and well-beloved the Religious Order

of the Society of Jesus residing in our Dominion of

New France have caused it to be most humbly repre

sented to us that the lands of the Prairie de la Mag
delaine which were heretofore granted to them being

too damp for the purpose of sowing and providing for

-the sustenance of the Indians who have thereon settled
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and thatit is feared they might leave if we were not 1895

pleased to give them the land called the Le Sault con-

taming two leagues in width from point opposite the PROVINCE

OF ONTARIO
St Louis Rapids going up along the lake by an equal

depth with two islands islets and shoals which are OJION
in front and adjoining the lands of the said Prairie of OF CANADA

AND THE
La Magdelaine which would allow them not only to PROVINCE

receive the said Iroquois but even to increase their OF QUEBEC

number and to spread by that means the knowledgelnrelNDlAN
CLAIMS

of Faith and of Gospel

And then the grant proceeds to say that the title to

the land is given to the Jesuit Fathers on condition

that the said land called the Sault shall belong to us

free and clear as it then may be without any claim

on us And then there is provision in the grant that

the French people shall not reside on this reservation

About the time of the cession to Great Britain the

Jesuit Fathers undertook to sell to some white men

pieces of that reservation The Indians complained

There was regular law-suit and the decision was

that although the title in the land as in the name of

the Jesuit Fathers still it was subject to trust and

that trust was that it should be for the sole use of these

Iroquois Indians The word trust is not used in

that grant or cession It is not said that the Jesuit

Fathers shall hold the land in trust for the Indians

It is gift donation to the Jesuit Fathers without

using the word trust but the trust can be construed

just the same It is constructive trust from the very

wording of the grant which says that it shall be
To allow the Jesuit Fathers not only to receive the

said Iroquois but even to increase their numbers and

to spread by that means the knowledge of Faith and

of the Gospel and so on
That decision will be found in the last volume of

what is called Indian treaties and surrenders published

by the 1ominion Parliament in 1891
3I
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1895 The decision was rendered by General Gage and

think it should have careful scrutiny and examination

PROVINCE He says that
OF ONTARIO

At the surrender of this country all things had been

DOMINION well arranged to maintain the said Indians in posses-

OF CANADA sion of their lands at Sault St Louis but that now
the Jesuit Fathers their missionaries were granting

OF QUEBEC
continually to the French the lands forming part

In re INDIAN of the territory of Sault St Louis which however they
CLAIMS

believed belonged to them by title of grant given

them by his most Christian Majesty

Then he says
We are of opinion that the grant of the lands of Sault

St Louis was made to the Jesuit Fathers with the

sole intention of settling there Iroquois and other In

dians and that all the soil could produce was intended

for their profit and advantage

mention this case in order to show how liberally

treaty of this kind must be construed It must be

construed especially in favour of the Indian Now let

us take the policy of the British Government since the

cession After the revolutionary war the Iroquois

who had been always friendly to the English desired

to cross the St Lawrence and be located somewhere

about the Peninsula of Niagara and you find that

about the end of the last century treaties and sur

renders were made by the British Government with

the different Indian nations All those treaties will

be found in the volume which had in my hand

moment ago have taken the trouble to compare all

those treaties from say about the first cession1785

think is the date of the first oneto about the year

1856 and find only about two kinds of treaties

First there is an absolute surrender for fixed sum

without any trust for sum say of thousand pounds

such treaty surrenders all titles rights and interests
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in certain tracts of lands and there is no reservation 1895

of any kind whatever That is what call surrender

absolute may say that most surrenders are absolute PROVINCE

OF ONTARIO
And then you find also surrenders which are not abso-

THE
lute forgot to mention that all the land of Upper DoMINION

Canada after the cession to Great Britain by France OF CANADA

AND THE
was held by the Indians with the exception of few PROVINCE

OF QUEBEC
pieces at Cataraqui at Niagara and all along Windsor

and Sault Ste Marie All that piece of land was still mrs INDIAN

CLAIMS
inhabited by the Indians and it was therefore neces

sary for Great Britain pursuing the policy they had

followed in the United States to extinguish what was

known as the Indian title

In twenty of these surrenders the word trust is

to be found in ten of them it is not to be found the

wording is the same the only difference being that the

word trust is not to be found in the treaty In
stead of reading upon the trust and with the in

tent it is that His Majesty his heirs and successors

may out of the proceeds of the profits of the said lands

and premises arising from the sale or leasing or such

other disposition of the lands or any part thereof as to

His Majesty his heirs or successors may seem meet
make provision for the maintenance and religious in

struction of the Indians

The trust is provided for the trust is created the

trust is stipulated undoubtedlyjust as in case where

the word trust is used The treaty is worded in

the same way except the word trust is not there

Well do not think court of justice ought to make

any distinction because in deed the word sell
for instance is used if it is deed of sale or the word

trust is used if it is deed in trust But is the

character different Is the nature of it different or

the whole text of it so that we may see whether from

the wording you can make up or construe trust
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1895 say the wording is just the same with the exception

of the word trust

OO Then in the next place supposing you come to the

conclusion that because the word trust is used in

DOMINION some of these surrendersincluding the surrenders by

OF CANADA those Lake Huron and Lake Superior Indiansthat
AND THE
PROVINCE there is no trust in those ten cases hut there is trust

OF QUEBEC in the other twenty cases in what stale of confusion

InreINDIANwould the lands held for the benefit of the Indians be
LAIMS

You will have some subject to trust and some not

subject to trust say that with reference to all the

lands which have been bought subject to trust

whether the word trust is used in the deed or not

used in the deed but from the context of it we can in

fer trust that is promise on the part of Her

Majesty that something should be done for the benefit

of these Indians in the futurethat then there is

trust And say more than that say that is the

interpretation that has been given by all the authori

ties in this country from the end of the last century to

the present time

Now my Lords intend to quote the statute to show

that it was the intention of the late legislature that

lands subject to the payment of annuities landS sub

ject to increased annuities were construed as lands

held in trust and that these annuities formed charge

upon the land quote in the first place froiri the

statute which has been already quoted but think it

is very important that the special attention of the

court should be called to it that is 12 Victoria

chapter 200 commonly known as the Public Schools

Lands Act or Consolidated Statutes of Canada ch 26

The statute proceeds to set apart acres of land for the

purpose of education but at the very end of the

clause it says
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But before any appropriation of the moneys arising 1895

from the sales of such lands shall be made all charges

thereon for the management or sale thereof and all
PRovINcE

OF ONTARIO

Indian annuities charged upon such lands or moneys
THE

shall be first paid DOMINIoN

My learned friends say these school lands were located OF CANADA
AND THE

in place where no Indian annuities were due but it PROVINCE

puts it still more strongly it seems to me But sup-
OF QUEBEC

posing it is the casewhich do not believeit showslmre INDIAN

the intention of Parliament that it should not be possi-

JLnis

ble that school lands should be set apart to destroy In

dian annuities The Indian annuities shall continue

to be the first charge upon the lands In the face of

that interpretation given to it by our own Parliament

the late province of Canada represented by Quebec

and Ontario to-day the very parties to this arbitration

are we going to be told that the Parliament of the late

province of Canada did not intend to make charge

upon their land when their statute says so If one

treaty could be quoted where it says that for the said

annuity the said lands shall be charged would un
derstand it but no such treaty can be found There

are two kinds of surrenders one is absolute on con

sideration of such money paid down and the other

one is subject to future annuities or increased annui

ties There is never case where it states the lands

shall remain charged or lien shall exist But say

that when you find that declaration of the late Par

liarnent of the province of Canada contained in the

statute of 1849 it shows the intention of the parties

then that is to say the late province of Canada

represented by Ontario and Quebecthe very parties

to-day contending for different interpretationwe

find their declaration that Indian annuities which

all stand upon the same footing are charge upon the

lands which were surrendered
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1895 Now have only one more word to say My
learned friends representing Ontario hold that the

PROVINCE arbitrators of 1870 did in fact deal with this
OF ONTARIO

question but submit they did not submit that

DOMINION they had no power to do it and they did not

OF CANADA do it The onJy thing they said was that all the

lands in either of the said provinces of Ontario or Que
OF QUEBEC bec respectively surrendered by the Indians in consid

In 98 INDIAN eration of annuities to them granted which said annul
CLAIMs

ties are included in the debt of the late province of

Canada shall be the absolute property of the province

in which the said lands are respectively situate free

from any further claim upon or charge to the said pro

vincein which they are so situate by the other of he
said provinces

say in the first place that this exception made

in favour of Ontario is only as to claim the province

of Quebec may have in this matter Quebec claims

nothing Who claims it The Indian They may claim

in their own name or they may claim in the name of the

Dominion and even if these first arbitrators had in

view to remove any claim of the Indian they had no

power to do so If the Indians had trust upon these

lands under section 109 it was not in the power of the

first arbitrators to set aside that section 109 of the Con

stitution and the Privy Council has been very careful

in deciding the special case which was submitted to

them to declare that the award yas valid only as far

certain points of form were concerned

The Lords of the Committee in obedience to Your

Majestys said Order of Reference have taken the said

Special Case into consideration and having heard

counsel for the province of Ontario and likewise for

the province of Quebec their Lordships do this day

humbly advise Your Majesty that under the circum



VOL XXV SUPREME COURT OF CANADA 489

stances stated in the Special Case to which circum- 1895

stances all their answers must be taken to refer

John Hamilton Gray had not become disqualifi-

ed to act as an arbitrator

THE
That after hearing before the three arbitrators

DoMINIoN

two of them could legally render decision or award OF CANADA

AND THE
and could do so in the absence of the third absenting PROVINCE

himself under the circumstances stated
OF QUEBEC

That after the subsequent ex parte hearing before
Ine

INDIAN

two arbitrators in the absence of the third then two _MS
of them could legally render decision

That the arbitrators appointed by Quebec had not

the right to resign and the Government of Quebec had

not the right to accept his resignation and to revoke

his appointment and such resignation and revocation

were not effectual and valid

That after one of the arbitrators had so affected to

resign and his resignation had been so accepted and

his authority had been so affected to be revoked the

remaining two could legally proceed to hear the case

and make final award

That so far as regards any objection made to the

award in the Special Case the award of the 3rd of

September 1870 is valid save as affected by the

Dominion Act therein set forth
The Dominion Act is the British North America Act

Nothing is plainer than this decision of the Privy
Council

Her Majesty having taken the said report into

consideration was pleased by and with the advice of

Her Privy Council to approve thereof and to order as

it is hereby ordered that the said recommendations

and advice of the Lords of the Judicial Committee of

the Privy Council be adopted aud that the same be

punctually observed obeyed and carried into execution

as the decision of Her Majesty upon this Special Case
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1895 Whereof the Governer General of the Dominion of

Canada the Lieutenant-Governor or Commander in

PRovINcE Chief of the same for the time being and all other
OF ONTARIO

persons whom it may concern are to take notice and

DOMINION govern themselves accordingly

OF CANADA forgot when dealing with the legal status of

the Indians taken as nations and not as individuals

OF QUEBEC
to say that the Jaws passed by these Indian nations

been recognized by the courts of our own country
LAIMS

as binding upon themselves Take the case of marriage

take Connolly Wooiwich which says that the mar

riage of white man to an Indian according to their

own laws was valid marriage and they have certain

rules and laws of succession certain rules and laws con

cerning the property which was especially reserved for

their own use forgot to mention that as another illus

tration of the proposition laid down at the beginning

that those Indians as nations must not be looked upon as

big corporation or company but must be looked upon

as natiqji having political economy in the country

Hall Q.C followed would like to say one or two

words with reference to section 109 and would like

your Lordships to bear in mind that in dealing with

this question under the British North America Act and

in dealing with the question you have to deal with

now you are dealing so to speak with the three

crowns It is not dealing between three individuals

or between the Crown and any one particular individ

ual and we are dealing with the British North

America Act which Mr Girouard still says ought to

be considered not as strict statute but more as

compact and agreement between the various parties

and this section 1o9 is not only to be considered with

reference to the interests of this particular claim but

with whatever interest there may have been with other

11 L.O Jur 197
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parties with reference to existing lands they may have 1895

held prior to the union

do not think adding the words subject to any
PRovINCE

OF ONTARIO
trust destroys the intent which the parties had
and while that clause does refer to the various other

DOMINION

provinces it has more of particular bearing between OF CANADA

Ontario and Quebec And what was the condition of

affairs there The Crown if may use the expression
OF QUEBEC

of the old province of Canada held all these lands in In re INDIAN

CLAIMS
Ontario and Quebec and of course they held these lands

without any mortgage or hypothec being put upon
them in the sense that they could not give good

title and they had to be apportioned as between On
tario and Quebec in some manner or form therefore

under section 109 the general rule is laid downthe
lands in Ontario will go to Ontario and the lands in

Quebec will go to Quebec and you in Ontario will

take care of all the liability and all the obligations the

Crown is under in respect to those lands and we will

not be troubled by any person who may have any

claim or petition of right and we in Quebec take these

lands not by deed not as third party getting deed

in writing purporting to give us title to lands under

deed but we just take them by way of apportion

ment they are still Crown lands and instead of be

longing to the Crown of Canada if may use that

expression they go to the Crown in Quebec and the

Crown in Quebec takes those lands and has to abide

by all the conditions liabilities and anything ofthat

kind there may be attached to those lands

In construing this clause section 109 in reference to

that the words trust and interest are not to be

taken in their ordinary strict sense or even in muni

cipal sense but they must be taken in the broad sense

made in the treaty with the Indians at that time

The Crown dealing with the Indians as they had done



492 SUPREME COURT OF CANADA XXV

1895 for number of years clearly recognizing as far as

the Indians are concerned whether it was right or

PRovINcE
wrong or leal or illegal clearly leading the Indians

OF ONTARIO
to believe they had some rights or title in the land

THE
DoMINIoN Now having dealt with them in that way have not

JANADA the Indians got this interest in the lands Have not
AD THE
PRoviNcE they right in the proceeds of the lands Have not

OF QUEBEC
__ they right to come in and protect themselves And

In reINDIAE now we say the lands having gone over to Ontario in
CLAIMs

that way and being in the Crown as it were all the

time they must take them subject to the trust existing

in the Crown We think under the terms of the

Robinson Treaty there is clearly trust there that out

of the proceeds of the lands the increased annuity

must be paid and it is out of those proceeds alone that

the trust must be paid and it could not be charged

against the Consolidated Revenue Fund without some

legislation It is only trust in respect to those and

no more and it is only the party who has the admin

istration of the lands and who has the proceeds who
can be reached in order that these increased annuities

may be paid and we say that is the province of

Ontario

Blake Q.C in reply

THE CHIEF JUSTICEThis is an appeal from por
tion of an award made on the 13th February 1895 by

the Hon John Boyd Chancellor of Ontario the

Hon Sir Louis Napoleon Casault Chief Justice of the

Superior Court of the province of Quebec and the

Hon George Wheelock Burbidge Judge of the Ex

chequer Court of Canada arbitrators appointed pursu
ant to three identical statutes passed respectively by

the Parliament of the Dominioii and the Legislatures

of Ontario and Quebec providing that for the final and

conclusive determination of certain questions and
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accounts which had arisen or which might arise in 1895

the settlement of accounts between the Dominion of

Canada and the provinces of Ontario and Quebec both PROVINCE

OF ONTARIO

jointly and severally and between the two provinces

concerning which no agreement had theretofore been
DOMINION

arrived at the Governor General in Council might OF CANADA

unite with the governments of the provinces of Ontario

and Quebec in the appointment of three arbitrators
OF QUEBEC

being judges to whom should be referred such ques-Inr8INDIAN

tions as the Governor and the Lieutenant-Governors
CLAIMS

of the provinces should agree to submit The Chief

Justice

The sixth and seventh sections of these identical

statutes were as follows

The arbitrators shall not be bound to decide according to the

strict rules of law or evidence but may decide upon equitable princi

ples and when they do proceed on their view of disputed question

of law the award shall set forth the same at the instance of either or

any party Any award made under this Act shall be in so far as it

relates to disputed questions of law subject to appeal to the Supreme

Court of Canada and thence to the Judicial Committee of Her Majestys

Privy Council in case their Lordships are pleased to allow such

appeal

In case of an appeal on question of law being successful the

matter shall go
back to the arbitrators for the

purpose
of making such

changes in the award as may be necessary or an appellate court shall

make any other direction as to the necessary changes

By document signed by counsel for the Dominion

and the two provinces respectively dated the 10th of

April 1893 and entitled first agreement of submis

sion after reciting the statutes before referred to and

the appointment thereunder of the arbitrators before

named certain questions were agreed to be referred

including all questions relating to or incident to the

accounts between the Dominion and the provinces of

Ontario and Quebec and certain particulars were then

specified which it was agreed should be understood

as included in this general submission one of which

specifications was as follows
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1895 The claims made by the Dominion Government on behalf of Indians

and payments made by the Government to Indians to form part of

PROVINCE
the reference

OF ONTARIO This agreement of submission was adopted by the

THE three governments of the Dominion Ontario and Que
DOMINION

OF OANADbec by Orders in Council of the xovernor eneral and

AND THE the Lieutenant-Governors in Council made respecPROVINCE

QF QUEBEC tively on the 13th of April and the 15th of April 1893

mrs INDIAN
The appeal now before us is from portion of the

CLAIMs award made by the arbitrators under this submission

The Chief disposing of the claim of the Dominion Government in

Justice
respect of certain payments made to the Indians men
tioned in the treaties hereafter referred to and also of

claims to further payments set up by the Dominion

Government on their behalf

On the 7th September 1850 the Hon William

Robinson acting as commissioner on behalf of the

Crown obtained from the Ojibeway Indians of the

Lake Superior district surrender in favour of the

Crown of certain Indian territory situate within the

limitsof the late province of Canada as described in.a

treaty entered into on that day between Mr Robinson

on behalf of the Crown and the chiefs and principal

men of the Qjibeway Indians inhabiting part of the

northern shore of Lake Superior And on the 9th day

of September 1850 the same Commissioner obtained

like surrender of certain other lands by the Ojibeway

Indians inhabiting and claiming certain portions of the

eastern and northern shores of Lake Huron represented

by their chiefs and principal men and which lands

were described in treaty entered into on the last men
tioned day

The surrender under the Lake Superior Treaty was

in consideration of the sum of two thousand pounds

paid down and perpetual annuity of five hundred

pounds The consideration for the Lake Huron sur
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render was the sum of two thousand pounds paid 1895

down and perpetual annuity of six hundred pounds

The Lake Huron Treaty contained the following0

clause viz
THE

The said William Benjamin Robinson on behalf of Her Majesty
DOMINION

OF CANADA
who desires to deal liberally and justly with all her subjects further

AND THE

promises and agrees that should all the territory hereby ceded by the PROVINCE

parties of the second part at any future period produce such an OF QUEBEC

amount as will enable the Government of this province without in- 1nriIAN
curring loss to increase the annuity hereby secured to them then and CLAIMS

in that case the same shall be augmented from time to time provided
The Ch

that the amount paid to each individual shall not exceed the sum of Justic

one pound provincial currency in any one year or such further sum

as Her Majesty may be graciously pleased to order and provided

further that the number of Indians entitled to the benefit of this treaty

shall amount to two.thirds of their present number which is fourteen

hundred and twenty-two to entitle them to claim the full benefit

thereof And should they not at any future period amount to two-

thirds of fourteen hundred and twenty-two then the said annuity

shall be diminished in proportion to their actual numbers

The Lake Superior Treaty contained clause in the

same words with the exception of the statement of the

number of Indians which in the latter treaty was stated

as being 1240

It is under the provision for the payment in certain

event of increased annuities that the question now

presented for the decision of this court has arisen

By the British North America Act provision was

made for the disposition of the public lands which on

the 1st of July 1867 the date of confederation were

the property of the province of Canada which became

extinct by that Act Provision was also made for the

assumption by the Dominion of the debts and liabili

ties of the province of Canada and for the payment

by the new provinces of Ontario and Quebec of interest

on any excess of that debt of $62500000 and for the

deduction of that interest from the half-yearly subsidies

payable to those provinces Further provision was
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1895 made for division and adjustment by arbitration of

the debts credits liabilities properties and assets of

Upper and Lower Canada The sections of the British

North America Act material to be considered are sec
THE

DoMINIoN tions 109 to 113 inclusive and section 142 These

OF CANADA sections are as follows
AND THE
PROViNCE

OF QUEBEC
109 All lands mines minerals and royalties belunging to the

several provinces of Canada Nova Scotia and New Brunswick at the

In re INDIAN union and all sums then due or payable for such lands mines
CLAIMS

minerals or royalties shall belong to the several provinces of Ontario

The Chief Quebec Nova Scotia and New Brunswick in which the same are situate

Justice
or arise subject to any trusts existing in respect thereof and to any

interest other than that of the province iii the same

110 All assets connected with such portions of the public debt of

each province as are assumed by that province shall belong to that

province

ill Canada shall be liable for the debts and liabilities of each pro

vince existing at the union

112 Ontario and Quebec conjointly shall be liable to Canada for the

amount if any by which the debt of the province of Canada exceeds

at the union $62500000 and shall be charged with interest at the rate

of five per centum per annum thereon

113 The assets enumerated in the fourth schedule to this Act

belonging at the union to the province of Canada shall be the pro

perty of Ontario and Quebec conjointly

142 The division and adjustment of the debts credits liabilities

properties and assets of Upper Canada and Lower Cahada shall be

referred to the arbitrament of three arbitrators one chosen by the

Government of Ontario one by the Government of Quebec and one

by the Government of Canada and the selection of the arbitrators

shall not be made until the Parliament of Canada and the Legislatures

of Ontario and Quebec have met and the arbitrator chosen by the

Government of Canada shall not be resident either in Ontario or in

Quebec

By an Act of the Dominion Parliameut 36 Vict oh

30 passed on the 23rd May 1873 the amount of debt

to be absolutely assumed by the Dominion was in

creased from the sum of $62500000 as fixed by the 112th

section of the Confederation Act to $730060 88.84 and

thereafter interest was only to be deducted against the
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provinces of Ontario and Quebec on any excess of 1895

debt over the last mentioned sum refer to this

statute not because think it has any bearino on the PROVINCFT

OF ONTARIO

questions now before us for decision but because it is

an alteration of the terms imposed by the British North DOMINION

America Act The effect of this Act 36 Vict ch 30 OF OANADA

has already been considered by this court on former

appeal from the same arbitrators OF QUEBEC

At the date of the Robinson Treaties in 1850 the Inre INDIAN

management of Indian affairs was not in the hands of

the provincial government those affairs having been

administered by the Governor General as representing

the Imperial Government until some time in or after

the year 1854 when it was handed over to the pro
vince

The province of Canada however paid the fixed

annuities amounting in the aggregate to $4400 every

year up to the date of confederation and since con
federation up to the present time the Dominion Gov
ernment have paid the same amount The question

raised by this appeal is confined to the increased

annuities What is claimed by the Dominion is that

the difference between the fixed annuities which dis

tributed amongst the Indians amounted to $1.60 per

head and the increased annuities of $4 per head stipu

lated for by the clause in the treaties before set forth

from 1851 to 1867 and which have never been paid to

the Indians should be paid by the province of Canada

with interest to 31st December 1892 amounting in all

to $325440 and that the province of Ontario should

pay to the Indians the sum of $95 200 being the amount

of the increased annuities from the date of confederation

in 1867 up to the year 1873 with interest added to the

31st December 1892

See Canada Ontario and Quebec 24 Can 498

32
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1895 Further it is claimed by the Dominion that as the

Dominion Government has frOm 1874 to 1892 inclusiveOOpaicj the increased annuities to the indians it should

be reimbursed the amount so paid by the province of

DoMINIoN Ontario the sum thus claimed for increased annuities

OF CANADA
paid by the Dominion since 1874 amountin with

AND THE
PROVINCE interest to 31st December 1892 to $389106.80

OF QUEBEC In 1874 the province of Ontario admitted that from

Inre INDIAN the year 1851 up to 1892 the surrendered territory pro
LAIMS

duced an income sufficient to enable the government
The Chief

to pay the increased annuities without incurrinO loss
Justice

and that the Indians are of right under the treaties

entitled to the payment of the arrears This has not

been disputed by the province of Quebec and regard

it as fact conceded on all hands

As regards this debt or liability up to 1867 it was

clearly one of the late province of Canada which must

be considered as having been assumed by the Dominion

under section 111 of the British North America Aót

forming part of the general debt with any excess of

which over the sum of $73006088.84 Ontario and

Quebec were to be charged and were to pay interest

on as provided for by section 116 of the British North

America Act This is however subject to claim not

of the Dominion but of the province of Quebec to

throw the whole of this debt or liability existing at

confederation on the province of Ontario The con

tention of the Dominion however is that there was in

respect of these annuities payable subsequent to 1867

charge in favour of the Indians upon the surrendered

lands or trust of the rents profits and proceeds thereof

in their favour and that when these lands became

vested under the 109th section of the Union Act of

1867 in the province of Ontario that province took

them citrn onerØ1 subject to the trust or charge in favour

of the Indians
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Ontario insists that there is no trust or charge created 189b

by the treaties and that the liability to pay the in-

creased amount of the annuities since confederation PROVINCE
OF ONTARIO

was at the date of the British North America Act

debt or at least liability of the province of Canada DOMINION

which is to be dealt with under sections 111 112 and OF CANADA

AND THE
lib just as the annuities up to the date of confedera- PROVINCE

tion are to be dealt with Further it is contended by
OF QUEBEC

Ontario that the whole question is res judicata having In re INDIAN

CLAIMS
as it is said been disposed of by the 13th clause of an

award made on the 3rd September1870 by arbitrators
The Chief

Justice

appointed under the 142nd section of the British North

America Act Under that provision three arbitra

tors were appointed in 1870 two of whom made the

award already referred to the thirdthe arbitrator for

Quebecthe Hon Charles Day having resigned his

office and retired from the arbitration Two questions

having arisen as to the validity of this award of 1870

one as to whether the award made by majority of

the arbitrators was valid and the other as to the quali

fication of Mr John Hamilton Gray one of the arbi

trators who made the award these questions were

referred to the Judicial Committee of the Privy Council

who pronounced in favor of the legality of the award

arid their report was accordingly confirmed by an

order of Her Majesty in Council on the 26th March

1878 The merits of the award of 1870 were not so

far as can find in any way before the Privy Council

the reference to them being confined to the two points

mentioned By the first clause of the award the arbi

trators of 1870 fixed the proportions in which Ontario

and Quebec respectively were to contribute to the

excess of debt of the province of Canada assumed by
the Dominion over the amount fixed by the statute

The 13th clause of the award of the 3rd of Septem

ber 1870 is as follows

32
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1895 That all the lands in either of the said provinces of Ontario and

Quebec respectively surrendered by the Indians in consideration of

PROVINCE
annuities to them granted which said annuities are included in the

OF ONTARIO debt of the late province of Canada shall be the absolute property of

the province in which the said lands are respectively situate free from

THE
any further claim upon or charge to the said province in which they

OF CANADA are so situate by the other of the said provinces

AND THE This award has now stood for twenty-five years its
PROVINCE

OF QUEBEC legality never having been disputed except as before

in rSINDIAN mentioned
CLAIMs This adjudication Ontario now sets up as final dis

The Chief position of the same question as that raised before the

Justice
present arbitrators and now under appeal

By their separate award of the 13th February 1895

portion of which is now under appeal the present

arbitrators found and awarded as follows

In respect of the claim made by the Dominion of Canada against

the provinces of Ontario and Quebec in reference to the Indian claims

arising under the Robinson Treaties

That if in any year since the treaties in question were entered

into the territory thereby ceded produced an amount which would

have enabled the Government without incurring loss to pay the in

creased annuities thereby secured to the Indian tribes mentioned

therein then such tribes were entitled to such increase not exceeding

$4 for each individual

That the total amount of annuities to be paid under each treaty

j5 in such case to be ascertained by reference to the number of Indians

from time to time belonging to the tribes entitled to the benefit of the

treaties That is that in case of an increase in the number of Indians

beyond the numbers named in such treaties the annuities if the

revenues derived from the ceded territory permitted without incurring

loss were to be equal to sum that would provide $4 for each Indian

of the tribes entitled

That any excess of revenue in any given year may not be used to

give the increased annuity to former year in which an increased

annuity could not have been paid without loss but that any such

excess or balance of revenue over expenditure in hand at the com
ruencement of any given year should be carried forward into the

account of that year

That any liability to pay the increased annuity in
any year

before

the union was debt or liability which devolved upon Canada under

the 111th section of the British North America Act 1867 and that this

is one of the matters to be taken into account in ascertaining the ex
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cess of debt for which Ontario and Quebec are conjointly liable to 1895

Canada under the 112th section of the Act and that Ontario arid

Quebec have not in respect of any such liability been discharged by PRovINcE

reason of the capitalization of the fixed annuities or because of any. OF ONTARIO

thing in the Act of 1873 36 Vic ch 30
That interest not recoverable upon any arrears of such annui-

THE
DoMINIoN

ties OF CANADA

That the ceded territory mentioned became the property of On- AND THE

tario under the 109th section of the British North America Act 1867 PROVINCE

subject to trust to pay the increased annuities on the happening after
OF QVEBEc

the union of the event on which such payment depended and to INDIu
interest of the Indians therein to be so paid That the ultimate bur- CLAIMS

den of making provision for the payment of the increased annuities

in uestion in such an event falls upon the province of Ontario and
The Chief

Justice

that this burden has not been in any way affected or discharged

That interest is not recoverable on the arrears of such annuities

accruing after the union and not paid by the Dominion to the tribes

of Indians entitled

That in respect to the matters hereinbefore dealt with the arbi

trators have proceeded upon their view of disputed questions of law

That as respects the increased annuities which have been paid by

the Dominion to the Indians since the union any payments properly

made are to be charged against the province of Ontario in the pro
vince of Ontario account as of the date of payment by the Dominion

to the Indians and so fall within and be affected by our previous

ruling as to interest on that account

The province of Ontario on the 4th of March 1895

gave the following notice of appeal from the award

Notice of appeal and limitation of contention of appeal

Take notice that under the provisions of the statutes above men
tioned the province of Ontario intends to appeal to the Supreme Court

of Canada from the award of the arbitrators herein bearing date the

13th day of February 1895 but delivered and published on the 14th

day of February 1895

And further take notice that Ontario wifi on the hearing of such

appeal limit its contentions and except only to so much of the said

award as determines and decides as stated and formulated in para

graph of the award as follows

That the ceded territory mentioned become the property of Ontario

under the 109th section of the British North America Act 1867 sub

ject to trust to pay the increased annuities on the happenkig after

the union of the event on which such payment depended and to the

interest of the Indians therein to be so paid That the ultimate burden

of making provision for the payment of the increased annuities in
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1895 such event falls upon the proince of Ontario and that this burden

has not been in any way affected or discharged

PRovINCE And also as formulated in paragraph of the award
OF ONTARIO

as follows

THE That as respects the increased annuities that have been paid by the

DOMLinON Dominion to the Indians since the union any payments properly made
OF CANADA

are to be charged against the province of Ontario in the province of

Ontario acco ant as of the dates of payment by the 1ominion to the

OF QuEBEC Indians

Ontario will urge among other grounds for appeal against the mat-

1ne
INDIAN

ters assumed to be decided by paragraphs and of the award aboveLAIMS
set forth that the said matters are decisions of the learned arbitrators

The Chief upon disputed constitutional questions the same being raised and re
Justice lied upon in the respective cases of Ontario and Quebec filed of record

before the learned arbitrators and which questions were renewed and

pressed at the argument before the learned arbitrators whereby On
tario disputed that any liability in respect of the said matters accrued

or could accrue to Ontaiio except jointly with Quebec and that the

decision of the learned arbitrators in the premises are not final

Subsequently to this notice of appeal the arbitrators

made the following order
In the matter of the arbitration between the Dominion of Canada

the province of Ontario and the province of Quebec pursuant to

statute of Canada 54 55 statute of Ontario 54 and

statute of Quebec 54

On motion of counsel for the province of Ontario and on hearing

what was alleged as well by counsel for the province of Ontario as by
counsel for the Dominion of Canada and the province of Quebec we
-the undersigied arbitrators do with reference to certain award and

decision dated on the thirteenth and published by us on the fourteenth

day of February eighteen hundred and ninety-five certify and declare

that in respect of the question of the liability of the province of
Ontario for the increased annuities which have been paid by the

Dominion to the Indians since the union as in such award is men
tioned the arbitrators proceeded upon their view of disputed ques
tion of law but that in respct of the question of interest on such in-

creased annuities so paid which question was dealt with in the ninth

paragraph of the first part of such award by determining the time

when such annuities should be charged against the province of Ontario

in the province of Ontario account the majority of the arbitrators did

not proceed upon their view of disputed question of law

BOYD
CASAULT

GEO BURBIDGE
Dated at Quebec this 26th day of March 1895
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No appeal was lodged by the province of Quebec 1895

now proceed to consider the questions thus pre

sented by the appeal
PROVINCE

OF ONTARIO

In the first place nothing in the clause of the treaties

providing for the augmentation of the annuities in the DONION

event specified indicates that the undertakino to make OF CANADA
AND THE

these increased payments was to constitute them PROVINCE

charge or lien upon the surrendered lands There is
OF QUEBEC

nothing shewirig that either the original annuities 0flnre INDIAN

six hundred pounds and five hundred pounds per

CLAIMs

annum or one dollar and sixty cents per head of the Tiehief

respective bands of Indians were to be paid out of the

proceeds of the lands or out of any particular fund

nor that in the event of right to the increased amount

arising it should be paid out of any particular fund
all that is specified is that in the event of the augmen
tations being payable without loss they were to be paid

This does not mean that the increase was to be paid out

of the proceeds of the lands but has reference only to

the event in which the increase was to become payable

There is therefore no ground for saying that there was

any express charge lien or trust Then if there is any

charge it can only be on the principle of the equitable

lien of an ordinary vendor of real property and from

analogy to the rules of courts of equity applicable to

such liens think this argument entirely inadmis

sible At the date of these surrenders in 1850 the

Indians were under the protection of the Imperial

Government and their affairs were administered by

the Governor General not through the responsible

ministers of the province but directly as representing

the Crown Not until 1854 was the management of

Indian affairs transferred to the provincial governments

The Indians had therefore the highest security which

could be given for the payment of the augmentations

the assurance and covenant of the Imperial Government
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1895 There was therefore no reason for giving or implying

any other Then as these lands were acquired by the

Crown with view to settlement for developing mm-

eral deposits and for the purpose of applying the tim

DoMINIoN ber to purposes of utility it would have been in the

OF CANADA hiohest degree inconvenient that the power of dealing
AND THE
PROVINCE freely with them for these purposes should be fettered

OF QUEBEC with any latent lien or trust Again even if we aretoapply strictly the rules applicable between ordinary

vendors and purchasers numerous authorities show

Tehief that this would not be proper case for the implication

of lien refer to the cases cited in the Ontario

factum as showing this conclusively

Further as against the Crown or Government im

plications of this kind are not to be made The In

dian bands had as security the pledge of he

Imperial Government whose commissioner and dele

gate through the appointment of the Governor General

Mr Robinson was and they had the security of charge

on the consolidated fund of the province of Canada for

the government of that province which govern

ment though the surrender was not made to it

directly obtained the benefit of it the lands so

soon as surrendered coming under the act of par
liament by which the territorial and casual revenues

had before the date of the surrender been transferred

to the province and the original annuities were there

fore always paid out of the consolidated fund and not

out of specific fund provided from the revenue de
rived from the lands themselves There was therefore

no necessity that this security should be supplemented

by any charge or lien not expressed in the treaties

themselves

See Dixon Oayfere DeG 212 Parrott Sweetlancl

659 Boulton OiUespie Gr Mylne 655 Wilson Daniels

223 Oilman Brown Mason Gr 491 DeGear Smith 11 Gr
570
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An argument against the province of Ontario is 1895

attempted to be deduced from the decision of the Privy

Council in the case of The St Catharines Mi/lincr Co PROVINCE

or ONTARIO
The Queen In that case there was an Indian

surrender to the Crown represented by the Dominion
DOMINION

Government made in 1873 subsequent to confedera OF CANADA

tion The Privy Council held that this surrender enured VI

to the benefit of the province of Ontario and so holding
OF QUEBEC

it also decided that Ontario was bound to pay theTnPSINDIAN
CLAIMS

consideration for which the Indians ceded their rights

in the lands see no analogy between that case and The hief
Justice

the present In the case before us no one doubts that

the province of Canada which acquired the lands was

originally bound to pay the consideration In the case

before the Privy Council the question was as it were
between two departments of the government of the

Crown and the most obvious principles of justice

required that the government which got the lands

should pay for them Here the lands were originally

acquired by the province of Canada which WaS to pay
for them and the present question only arises on

severance of that government into two separate pro
vinces and consequential partition of its assets and

liabilities

The statute which gives jurisdiction to this court to

entertain this appeal in the section have already

quoted from provides that an appeal shall be only in re

spect of points decided by the arbitrators in which they

shall indicate that their award has proceeded on dis

puted questions of law In the 8th paragraph of the

award it is stated that in the decision under appeal the

arbitrators did so proceed This of course limitsthis court

to purely legal considerations in adjudicating on the

matter in controversy and it excludes all such equitable

considerations as to what might be fair and reasonable

14 App Cas 46
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1895 outside the construction of the British North America

Act and the legal interpretation of the treaties and

PRovINcE have so endeavoured to deal with the case The ques
OF ONTARiO

tion before us is therefore purely question of law

DoMINIoN arising upon the construction of the treaties and the

OF CANADA British orth America Act

The result is that the liability incurred by the Crown
OF QUEBEC and the province of Canada to pay the increased

In rSINDIAN annuities was at the date of confederation general
CLAIMS

debt or liability of that province within the meaning
The hicf of the 11th section Of the British North America Act

ustice

and as such one required by that section to be assumed

primarily by the Dominion subject to such recoupment

as is provided for by the 112th and 116th sections

That it was liability though consisting of deferred

periodical payments cannot be doubted and that it

was debt though not payable iii presenti is also

elear it therefore comes within the literal meaning

of the 111th section and we are not at liberty to

unravel the arrangements between the two divisions

of the old province upon which it may be assumed

the provisions of the Union Act as to the apportion

ment of assets and liabilities was based in order to

arrive at some secondary meaning contrary to the

ordinary and natura1 import of the language of the

Act

Then turning to the award of 1870 am of opinion

that this point was substantially decided by the

arbitrators appointed under the 142nd section of the

British North America Act have already stated the

13th section of that award determining that lands in

either Ontario or Quebec surrendered by Indians in

consideration of annuities should be the absolute pro

perty of the province in which the lands might be

situated free from any charge and that the annuities

should be included in the general debt of Canada
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which was to be borne in the first place by the Dom- 1895

inion subject to such indemnity as the statute provides

as regards any excess over the fixed amount The OO
burden of the indemnity was of course to be borne by
the provinces in the proportions declared by the DoMINIoN

arbitrators in the first section of their award It OF CANADA

AND THE
is true that at the time this award of 1870 was made PROVINCE

no question had arisen regarding the payment of the
OF QUEBEC

augmented annuities but this in my opinion can make Inre INDIAN

no difference There is nothing before us to show that

the arbitrators of 1870 did not intend to refer to the ha

bihity to pay the increased annuities when they made
their award That liability was clearly within the terms

of the 142nd section of the British North America Act
and of the reference to them and they had power to

decide questions of law as well as questions of account

and matters of fact and were the sovereign judges of

all such questions It must therefor6 be intended that

having before them the treaties and the act of parlia

ment under which they acted they decided as ques
tion of law that the increased annuities were not

charged upon the surrendered lands and that there

was no trust of these lands for the purpose of paying the

annuities think as have already said in disposing

of the first point that they were right in this view

of the law But whether they were or were not right

can make no difference for the award of 1870 must be

conclusive on all the parties to it It has stood for

twenty-five years unimpeached except upon the points

referred to the judicial committee and now to re-open

it and disturb one of its provisions upon which other

dispositions may have depended would not only be

most unfair but would he proceeding without any

legal warrant statutory or otherwise The arbitrators

must therefore be taken to have had in mind all the

annuities the original fixed annuities as well as those
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1895 contingently provided for They held that the lands

vested absolutely free from any charge and this must
PROVINCE have included both It is out of the question to say as is

OF ONTARIO

argued in the factum of the province of Quebec that

DOMINION in so deciding the arbitrators were assuming to alter

OF UANADA the provisions of the 109th section of the British North

PROViNCE America Act by holding that the lands should be
OF QUEBEC

vested free from incumbrances which the statute

1mm INDIAN declared should be charge So to argue is to beg the
LAIMS

question Of course we are not to presume that the

The
Rhief arbitrators intended so far to exceed their powers as to

Justice

assume to repeal the statute What they intended is

clear They meant to say and did in terms decide

that the annuities in question all of them the in

creased as well as the original annuities which formed

the consideration for these cessions were not charged

upon the surrendered lands at all but formed part of

the general debts and liabilities of the former province

of Canada

This appeal must be allowed and the award must

be varied by substituting for the 6th paragraph there

of the following

The ceded territory mentioned became the property of Ontario

under the 109th section of the British North America Act 1867 abso

lutely and free from any trust charge or lien in respect of any of the

annuities as well those presenty payable as those deferred and

agreed to be paid in augmentation of the original annuitis upon the

condition in the treaties mentioned And further by striking out the

7th and 9th paragraphs of the award

The province of Ontario i.s entitled to the costs of

this appeal to be paid by the Dominion

TASOHERE4TJ J.Concurred

G-WYNNE J.The sole question involved in this

appeal simply is which of the governments namely
that of the Dominion of Canada or of the provinces of
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Ontario and Quebec conjointly or that of the province 1895

of Ontario alone is chargeable with the fulfilment of fj
obligations and liabilities to the Ojibeway Indians of PROVINCE

OF ONTARIO
Lakes Superior and Huron if any have accrued since

confederation in virtue of the terms of the treaties en- DOMINION

tered into between Her Majesty and the respective In- OF CANADA

dian nations in the year 1850 before confederation

By treaty bearing date the 7th day of September
OF QUEBEC

1850 entered into between Her Majesty the Queen Tnre INDIAN

CLAIMS
through the intervention of the honourable William

Robinson acting for her duly authorized in that be- Gwynne

half of the one part and the chiefs and princi

pal men of the Qjibeway Indians inhabiting the

north shore of Lake Superior from Batchewanaung

Bay to Pigeon River at the western extremity of

said lake and inland throughout that extent to

the height of land which separates the territory

covered by the charter of the honourable the Hudson

Bay Company from the said tract and also the islands

in the said lake within the boundaries of the British

possessions therein of the other part it was witnessed

that in consideration of two thousand pounds of lawful

money of Canada to them in hand paid and of the

further perpetual annuity of five hundred pounds to

be paid and delivered to the said chiefs and their tribes

at convenient season of each summer not later than

the first day of August at the honourable the Hudson

Bay Companys post of Michipicoton and Fort William

they the said chiefs and principal men did freely and

voluntarily surrender cede grant and convey unto

Her Majesty her heirs and successors for ever all their

right title and interest in the whole of the territory

above described save and except the reservations set

forth in schedule thereunto annexed and by cer

tain other treaty bearing date the 9th day of the same

month of September between Her Majesty the Queen
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1895 through the intervention of the said honourab.le Wil
ham Robinson acting for her and duly authorized

PROVINCE on that behalf of the one part and the chiefs and prin
oi ONTARIO

cipal men of the Ojibeway Indians inhabiting and

DoMINIoN claiming the eastern and northern shores of Lake Huron

OF CANADA from Penetanguishene to Sault Ste Marie and thence
AND THE
PRovINcE to Batchewanaung Bay on the northern shore of Lake

OF QUEBEC
Superior together with the islands in the said lake

Inre INDIAN opposite to the shores thereof and inland to the height

of land which separates the territory covered by the

Gwyniie charter of the honourable the Hudson Bay Company

from Canada as well as all unconceded lands within

the limitsof Canada west to which they have any just

claim of the other part it was witnessed that for and

in consideration of two thousand pounds of lawful

money of Canada to them in hand paid and of the further

perpetual annuity of six hundred pounds of like money
the same to be paid and delivered to the said chiefs

and their tribes at convenient season of each year of

which due notice should be given at such places as

might be appointed for that purpose they the said

chiefs and principal men on behalf of their respective

tribes did fully freely and voluntarily surrender all

their right title and interest to and in the whole of the

territory above described save and except the reserva

tions set forth in schedule thereunto annexed

Each of the said treaties respectively contained

promiso and undertaking of Her Majesty expressed in

the terms following

The said William Benjamin Robinson on behalf of Her Majesty

who desires to deal liberally and justly with all her subjects further

promises and agrees that in case the territory hereby ceded by the

parties of the second part shall at any future period produce such an

amount as will enable the government of this province without in

curring loss to increase the annuity hereby secured to them then and

in that case the same shall be augmented from time to time provided

that the amount paid to each individual shall not exceed the suni of
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one pound provincial currency in any one year or such further sum as 1895

Her Majesty may be graciously pleased to order and provided further

that the number of Indians entitled to the benefit of this treaty shall PROVINCE

amount to two-thirds of their present numbers such numbers in the OF OIcTARI0

treaty with the Lake Superior Indians being stated to be then twelve
THE

hundred and forty and of the Lake Huron Indians in the treaty with lOMINION

them to be then fourteen hundred and twenty-two to enable them or CANADA

to claim the full benefit thereof and should their numbers at any VIIHE
future period not amount to such two-thirds of their then numbers

OF QUEBEc
respectively the amount should be diminished respectively in propor
tion to their actual numbers in re INDIAN

CLAIMS
The first point presented for our consideration is the

construction of the above clause which is common to
Cwyiine

both of the treaties and in the consideration of it it is

altogether beside the question to insist that the title of

Her Majesty to the lands mentioned in the treaties as

being surrendered by the Indians were vested in Her

Majesty in right of Her Crown to the fullest extent

independently of the treaties and that the execution

of those instruments neither added to nor detracted from

Her Majestys title to the ceded territories It is not

contended that Her Majestys title to the lands was not

perfect independently of the treaties or that Her

Majesty derived title to the lands in virtue of the sur

render by the Indians mentioned in the treaties what

is contended for and must not be lost sight of is that

the British sovereigns ever since the acquisition of

Canada have been pleased to adopt the rule or practice

of entering into agreements with the Indian nations or

tribes in their province of Canada for the cession or

surrender by them of what such sovereigns have been

pleased to designate the Indian title by instruments

similar to these now under consideration to which

they have been pleased to give the designation of

treaties with the Indians in possession of and

claiming title to the lanis expressed to be sur

rendered by the instruments and further that the

terms and conditions expressed in those instru
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1895 ments as to be performd by or on behalf of the Crown
have always been regarded as involving trust

OFOIOgraciously assumed by the Crown to the fulfilment of

which with the Indians the faith .and honour of the

DOMINION
Crown is pledged and which trust has always been

OF CANADA most faithfully fulfilled as treaty oblioation of the
AND THE
PROVINCE Crown

OF QUEBEC Now by the claims under consideration Her Majesty

In re INDIAN was graciously pleased to promise and agree with the
CLAIMS

Indians the parties of the second part to the said re

Gwynne spective treaties that in case the territcries mentioned

in the said respective treaties as being thereby ceded

by the respective parties thereto of the second part

should at any future period produce such an amount

as would enable the government of the province of

Canada without incurring loss to increase the fixed

annuities thereby secured that then in such case the

same should be increased from time to time to an

amount not exceeding one pound provincial currency

to each individual of the respective tribes or nations

Now as the payment of the increased annuity is ex

pressly made contingent upon the fund to be realized

or produced out of the territories expressed to be ceded

proving to be sufficient to enable the Government of

Canada to pay such increased sum without incurring

loss the plain construction of Her Majestys promise

and undertaking is that such increased sum in the

event of the fund permitting it should be paid out of

the funds so to be produced and so enabling the

government to pay it without incurring loss The

fulfilment of that promise and undertaking involved

trust giaciously assumed by Her Majesty affecting the

fund to be produced and realized out of the territories

expressed to be respectively ceded to Her Majesty It

cannot presume admit of doubt that if the province

of Canada had continued and was still in existence as



VOL XXV.1 SUPREME COURT OF CANADA 513

it was in 1850 when the treaties were entered into 1895

the increased sum though first charged upon the con

solidated fund of that province must have been charged
PR0OVINOE

upon and paid out of the fund realized and produced NJTARIO

out of the ceded territories which were paid into the
DOMINION

consolidated fund if such proceeds enabled Her OF CANADA

Majestys provincial Government of Canada to pay the

increased amount without incurr.ing loss but that
OF QUEBEC

government no longer being in existence although the In reINDIAN

fund is that same fund in whose hands soever it is
CLAIMS

appears to be the sole fund which if it be sufficient to Gwynne

enable the payment to be made without incurring loss

is naturally and reasonably still chargeable with

the payment unless there be some different provision

of statutory obligation made in that behalf upon or

since the confederation of the provinces into the Do
minion of Canada

At the time of the union of the provinces in 1867

there does not appeal to have been any claim or inquiry

made for the purpose of ascertaining whether or not

sufficient funds had been produced out of the ceded

territories or either of them to have enabled the

Government of the late province of Canada without

incurring loss to have paid the increased annuity or

any part thereof by the said treaties agreed to be

paid but in 1873 upon the petition of the Indians

suggesting that the proceeds from the respective terri

tories must then be sufficient to entitle them to fulfil

ment of the stipulations of the treaties in that behalf

the matter was by an order in council of the Dominion

Government made the subject of communication

with the Government of the province of Ontario and

by an order in council of that government bearing

date the 31st October 1874 it was admitted by that

government that the proceeds from the ceded territories

were then sufficient to entitle the Indians to the in

33
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1895 creased sum and while repudiating all liability of the

province to be charged with the Indian annuities it

PROVINCE was suggested that this point as to the liability of the

OF ONTARIO

province should be either forthwith submitted to the

DOMINION
Court of Chancery upon statement of facts to be

OF CANADA concurred in by the governments concerned or that

AND THE
PROViNCE the Dominion Government should settle with the In-

OF QUEBEC
dians without prejudice as to what government ought

IflrelNDlANultimately to pay the proposed increase Upon this

LAIS
order in council having been communicated to the

Gwynne Government of the Dominion the uggestion that that

government should settle with the Indians in respect

of the increased sum claimed without prejudice to the

question of liability to be determined at future period

was adopted and accepted by the Dominion Govern

ment by an order in council of 22nd July 1875 and

accordingly thenceforth the increased annuity as pro

mised by treaties has been advanced by the Dominion

Government

Now by three several Acts viz 54 Vic ch of the

legislature of the province of Quebec 54 Vie ch of

the province of Ontario and 54 55 Vic ch of the

Parliament of the Dominion of Canada all three being

in identical terms after reciting therein respectively

that certain questions had arisen or might thereafter

arise in the settlement of the accounts between the

Dominion of Canada and the provinces of Ontario and

Quebec both jointly and severally and between the

lwo provinces concerning which no agreement had

hitherto been arrived at and that it was adviable that

all such questions of account should be referred to

arbitration it was by the said several Acts enacted

among other things that for the final and conclusive

determination of such accounts the governments of

the respective provinces and of the Dominion might

unite in the appointment of three arbitrators to whom
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should be submitted such questions as the Governor 1895

General and the Lieutenant-Governors of the said pro
vinces should aoree to submitS that the arbitrators or

PROVINCE

OF ONTARIO

any two of them should have power to make one or

more awards and to do so from time to time that the
DOMINION

arbitrators should not be bound to decide according to OF CANADA

AND THE
the strict rules or law or evidence but might decide PROVINCE

upon equitable principles and when they did proceed
OF QUEBEC

on their view of disputed question of law the award Tnre INDIAN

should set forth the same at the instance of either or any
Gwynneparty and that any award made under the said Acts

should be in so far as it related to disputed questions

of law subject to appeal to the Supreme Court of

Canada and thence to the Judicial Committee of Her

Majestys Privy Council in case their Lordships were

pleased to allow such appeal

Arbitrators wereduly appointed to act in the premises

by and on behalf of the Governments of the Dominion

of Canada and of the provinces of Ontario and Quebec

respectively under the provisions of the said respect

ive Acts in that behalf Thereupon an agreement was

made and elitered into between the said respective

governments through their respective counsel acting

in their behalf and bearing date the 10th day

of April 1893 which agreement as an agreement

of submission to arbitration they recommended for

adoption by the said respective governments By
this agreement after reciting the above mentioned

statutes and that arbitrators had been appointed in

pursuance of the provisions thereof and that

it is intended by these presents to define and agree upon Certain ques
tions in difference which shall be submitted to the said arbitrators for

their determination and award

Now therefore it is agreed by and between the several overn
ments parties hereto that the following questions as mentioned in

the order of the Governor General in Council of the twelfth day of

December eighte3n hundred and ninety be and they are hereby re
334
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1895 ferred to the said arbitrators for their determination and award in ac

cordance with the said statutes namely

PRovINcE All questions relating to or incident to the accounts between the

OF ONTARIO Dominion and the provinces of Ontario and Quebec and to accounts

between the two provinces of Ontario and Quebec

DOMINION The accounts are understood to include the following particulars

OF CANADA
Here follow several particulars including the fol

PROVINCE lowing paragraphs lettered and
OF QUEBEC

The claims made by the Dominion Government on behalf of the
in r8INDIAN

CLAIMS
Indmns and payments made by the government to Ind1ans to form

part of the reference

Gwynne The arbitrators to apportion the liability of Ontarid and Quebec

as to any claim allowed the Dominion Government and to apportion

between Ontario and Quebec any amount found to be payable by the

said government

This agreement of submission was approved and

adopted by order in council of the Government of the

province of Quebec bearing date the 13th day of

April t893 and by orders in council of the Govern-

men of the province of Ontario and of the Dominion

of Canada bearing date respectively the 15th day of

April 1893

This submission referred to the award of the arbi

trators as matter concerning which no agreement had

been arrived at at the time of the passing of the said

several statutes passed in the 54th and 55th years of

Her Majestys reign and therefore as being within the

province and operation of those statutes the deter

mination of the claim made by the Indians of Lake

Huron and Lake Superior in 1873 for an increase of

$2.40 per head in their number under the provisions

of the above treaties of 1850 In such submission were

involved two questions namely Whether and when

first the increase claimed had become due and pay

able and assuming it to have become due and

payable within the terms of the treaties by what gov
ernment and out of what fund it was to be paid
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Upon the arbitration the G-overninent of Ontario in- 1895

sisted among other thipgs that in p6int of fact the iS
lands ceded by the treaties have not produced revenues

sufficient to permit of the payment of the augmenta-

tion claimed by the Indians or any part thereof and DoMINIoN

even thou oh the revenues so received should prove to
OF CANADA

ANDTHE
be sufficient for that purpose denied all liability UOfl PROVINCE

OF QUEBEC
the Ontario overnment to pay the increase claimed

or any part thereof either conjointly with Quebec ormThT1
separately

As to these two questions it was agreed by all the
Gwynne

parties to the arbitration with the approbation of the

arbitrators that this latter question affecting liability

to pay assuming the fund to be sufficient should be in

the first place determined leaving the question of fact

as to whether the liability had accrued and when first

and the amounts so accrued due and payable to be

subsequently entered into accordingly the arbitrators

in the exercise of the authority vested in them by the

said statutes in virtue of which they were acting to

make one or more awards from time to timein respect

of these matters have in an award made by them

awarded adjudged and determined

That in any year since the treaties in question were entered

into the territory thereby ceded produced an amount which would

have enabled the government without incurring loss to pay the in

creased annuities thereby accrued to the Indian tribes mentioned

therein then such tribes were entitled to such increase not exceeding

for each individual

That the total amount of annuities to be paid under each treaty

is in such case to be ascertained by reference to the number of Indians

from time to time belonging to the tribes entitled to the benefit of the

treaties That is that in case of an increase in the number of Indians

beyond the numbers named in such treaties the annuities if the re

venues derived from the ceded territory permitted without incurring

loss were to be equal to sum that would provide $4 to each Indian

of the tribes entitled

That any excess of revenue in any given year may not be used to

give the increased annuity in former year in which an increased an-
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1895 nuity could not have been paid without loss but that any such excess

or balance of revenue over expenditure in hand at the commencement of

PROVINCE any given year should be carried forward into the account of that year

OF ONTARIO That any liability to pay the increased annuity in any year before

the union was debt or liability which devolved upon Canada under
THE

DOMINION the 111th section of the British North Amenca Act 1867 and this is

OF CANADA one of the matters to be taken into account in ascertaining the excess

AND THE
of debt for which Ontario and Quebec are conjointly liable to Canada

PROvINcE

OF QUEIEC under the 112th section of the Act and that Ontario and Quebec have

not been in respect of any such liability discharged by reason of the

Inre INDIAN

CLAIMS capitalization of the fixed annuities or because of anytning in the Act

of 1873 36 Vic ch 30
Gwynne That interest is not recoverable upon any arrears of such annuities

That the ceded territories mentioned became the property of

Ontario under the 109th section of the British North America Act

1867 subject to trust to pay the increased annuities on the happen

ing after the union of the event on which such payment depended

and to the interest of the Indians therein to be so paid That the

ultimate burden of making provision for the payment of the increased

annuities in question in such an event falls upon the province of

Ontario and that this burden has not been in any way affected or dis

charged

That interest is not recoverable upon any arrears of such

annuities accruing after the uiion arid not paid by the Dominion to

the tribes of Indians entitled

That in respect of the matters hereinbefore dealt with the arbi

trators have proceeded upon their view of disputed questions of law

That as respects the increased annuities which have been paid by

the Dominion to the Indians since the union any payments properly

madeare to be charged against the province of Ontario account as of

the date of payment by the Dominion to the Indians and so fall within

and be affected by our previous ruling as to interest on that account

This award was made on the 14th February 1895

On the 26th day of March 1895 an order was made

and signed by all the arbitrators in the words follow

ing

In the matter of the arbitration between the Dominion of Canada

the province of Ontario and the province of Quebec pursuant to

statute of Canada 54 55 Vic ch statute of Ontario 54 Vic ch

and statute of Quebec 54 Vic ch

On motion of counsel for the province of Ontario and upon hearing

what was alleged as well by counsel for the province of Ontario as by
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counsel for the Dominion of Canada anti the province of Quebec we 1895

the undersigned arbitrators do with reference to certain award and

decision dated on the thirteenth and published by us on the fourteenth
PROVINCE

day of February eighteen hundred and ninety-five certify and declare OF ONTARIO

that in respect of the liability of the province of Ontario for the

increased annuities which have been paid by the Dominion to the DOMINION

Indians since the union as in such award is mentioned the arbitrators OF CANADA

proceeded upon their view of disputed question of law but that in AND THE
PROVINCE

respect of the question of interest upon such increased annuities so OF QUEBEC

paid which question was dealt with in the ninth paragraph of the first

part of such award by determining the time when such annuities INDIAN

CLAIMS
snould be charged against the province of Ontario in the province of

Ontario account the majority of the arbitrators did not proceed upon Gwynne

their view of disputed question of law

The matter in this order contained was thus attached

to the said award and the eighth paragraph of the

award above cited was inserted for the purpose of

complying with the provisions of the statutes above

cited in virtue of which the arbitrators were acting

namely

The arbitrators shall not be bound to decide according to the

strict rules of law or evidence but may decide upon equitable prin

ciples and when they do proceed in their view of disputed question

of law the award shall set forth the same at the instance of either or

any party Any award made under this Act shall be in so far as it

relates to disputed questions of law subject to appeal to the Supreme

Court of Canada and thence to the Judicial Committee of Her

Majestys Privy Council in case their Lordships are pleased to allow

such appeal

The award does not state in terms any disputed

question of law upon which the arbitrators proceeded

their dealing with which might be subjected to appeal

The question which was in dispute was simply the

liability imposed by the sixth paragraph of the award

upon the province of Ontario to pay all sums by way
of increased annuities if any such had accrued due

and payable by force of the stipulations in the said

treaties of 1850 in the several or any of the years

subsequent to the union in 1867 We were repeatedly
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1895 informed by the learned counsel for the appellants the

province of Ontario during the argument that this is

the sole matter at present in appeal No question

therefore arises before us as to the liability imposed by

DOMINIoN
the 4th paragraph of the award upon Ontario and

AND THE
Quebec conjointly in respect of any such sums by way

PRoviNcE of increased annuities if any accrued due and payable
OF QUEBEC under the stipulations of the treaties between the

In re INDIAN making of them andthe treaty of union in 1867 Any
CLAIMS

such sums which so had accrued due and payable prior

Gwynne
to the union may well be held to have constituted part

of the debt of the province of Canada existing at the

union

Now by the treaty of union the Dominion of

Canada assumed the debts and liabilities of Canada

existing at the union subject to the provision and con

dition that Ontario and Quebec conjointly should be

liable to the Dominion of Canada for the amount if

any by which the debt of the province of Canada

exceeded at the union sixty-two millions five hundred

thousand dollars and should be charged with interest

at the rate of five per centum per annum thereon The

sole obligation which in substance was incurred

absolutely by the Dominion in the union was the

assumption of the debt of the province of Canada exist

ing at the union and the liability to pay such interest

if any as the province of Canada was subject to at the

union in respect of so much of the debt of that pro

vince existing at the union as exceeded the said sum

of sixty-two millions five hundred thousand dollars

Now by Dominion Act passed in 1873 36 Vic ch 30

after reciting therein that the debt of the late province

of Canada as then ascertained exceeded the said snm

by the sum of ten millions five hundred and six

thousand and eighty-eight dollars and eighty-four

cents enacted that in the accounts between the several
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provinces of Canada and the Dominion the amounts 1895

payable to and chargeable against the said provinces

respectively in so far as they depend upon the amount PROVINCE

OF ONTARIO
of debt with which each province entered the union

THE
should be calculated and allowed as if the sum fixed DoMINIoN

by the 112th section of the British North America Act OF CANADA

AND THE
1867 was increased from sixty-two millions five hun- PROVINCE

dred thousand dollars to seventy-three millions six
OF QUEBEC

thousand and eighty-eight dollars and eighty-four
1The

INDIAN

cents

This Act is not to be construed as statutory

declaration by Parliament binding upon the Dominion

Governmentthat the total debt of the proince of Canada

existing at the union was the sum of $73006088.84

and no more but reciting that so far as then ascer

tained the debt of the province of Canada exceeded

$62500680 by $10506088.84 and the true construc

tion of the Act is that the accounts between the Do
minion and the provinces of Ontario and Quebec shall

be taken as if the sum of $73006088.84 had been in

serted in the 112th section of the British North America

Act 1867 instead of the amount which was therein

inserted thus making that section for the purpose of

taking said accounts read as follows Ontario and

Quebec conjointly shall be liable to Canada for the

amount if any by which the debt of the province of

Canada exceeds at the union $73006088.84 and

shall be charged with interest at the rate of five per

centum per annum thereon

As the object of the Act was simply to subject the

Dominion Government to greater burden than it had

assumed by the treaty of union there can be no doubt

that it was quite competent for the Dominion Parlia

ment to pass the Act so altering the effect of the 112th

section of the British North America Act
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1895 Now it is sufficiently obvious think that if any

debt or liability to pay to the Indians parties to the

PROVINCE treaties of 1850 by any augmentation in their annuities
OF ONTARIO

under the stipulations of those treaties has accrued in

DOMINION any of the years subsequent to confederation such

OF CANADA cannot be held to have constituted debt or liability

of the late province of Canada which ceased to exist

OF QUEBEC
upon confederation being accomplished much less

InreINDIAN can it be said to have constituted debt or liability of
CLAIMs

the late province of Canada existing at the union

Gwynne True it is no doubt that the treaties in virtue of the

stipulations of which such debt or liability if any

there b.e accrued were entered into prior to confedera

tion but these treaties did not in themselves nor did

anything contained in them or either of them con

stitute debt or liability upon the late province of

Canada to pay any sum of money by way of augmen
tation of the fixed annuities stipulated for therein re

spectively By the terms of the treaties no augmenta

tion of the fixed annuities stipulated for was to take

place in any year unless nor until the following con

ditions should concur

1st That the territories respectively ceded by the

treaties should produce such an amount as would enable

the Government of the then province of Canada with

out incurring loss to increase the annuity from time to

time to an amount not exceeding one pound provin

cial currency jn any one year or such further sum as

Her Majesty might be graciously pleased to order and

2nd That the number of the Indians entitled to the

benefit of the respective treaties should amount to two

thirds of their number at the time of the treaties being

entered into and mentioned in the respective treaties

If thenumber Of Indians benefited by the respective

treaties should in any year fall short of two-thirds

of the number mentioned in the respective treaties
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no augmentation of annuity in such year accrued 1895

The concurrence of these conditions being necessary

to entitle the Indians parties to the respective treaties
PROVINCE

OF ONTARIO
to any augmentation in their annuities in any year

no debt or liability nor any claim under the stipula- DOMINION

tions of the treaties could accrue save in each particular OF CANADA

AND THE

year as it should come into existence and in which PROVINCE

those conditions should concur No augmentation
OF QUEBEC

therefore claimed as having accrued due in any yearIneINDIAM
subsequent to confederation can by possibility be held

to have constituted debt or liability of the late proW
GO

vince of Canada which province ceased to exist before

the accruing of such debt or liability much less debt

or liability of that province existin.g at the union And
the case therefore is not one which in any respect

falls within the 111th or 112th sections of the British

North America Act 1867 Consequently the claims of

the Indians to any augmentation in their annuities in

respect of the years subsequent to confederation and

all liability in respect thereof must be determined and

adjudicated upon either under the provisions of some

other clause in that Act or upon some principle of law

and justice applicable to point or question which it

may be is not in express terms covered by the Act

Now as has been already observed what Her

Majesty according to the true construction of the

treaties was graciously pleased to undertake and pro
mise was that the augmentation of annuities which

if any should accrue due and payable within the

stipulations of the respective treaties should be paid to

the Indians parties thereto respectively out of the

proceeds of the respective territories ceded No other

fund was contemplated out of which such augmen
tations should be paid and the promise did certainly

not operate as imposing personal obligation upon
Her Majesty The condition then in which the matter
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1895 stood prior to confederation was that while Her

Majesty was seized in fee in right of Her Crown of the

PROVINCE lands mentioned in the territories as ceded to Her
OF ONTARIO

Majesty she held the same for the benefit of the pro-

DOMINION
vince of Canada to be sold and disposed of by Her

or CANADA Government of that province as the property of that

province and notwithstanding that letters patent of

OF QUEBEC
the said lands granted by the Government of Canada

In re INDI4N would pass an absolute title in fee simple to the grail
CLAIMS

tees thereof still Her Majestys gracious undertaking
Gwynne and promise in the treaties as to the augmentation of

the annuities constituted trust assumed by Her

Majesty in the interest of the Indians to the fulfilment

of which Her Government of the province of Canada

SO long as that province existed was in conscience

bound Now by union of the British North America

provinces into the Dominion of Canada upon the

completion of which the province of Canada ceased to

exist it was enacted by the 109th section of the British

North America Act 1867 that all lands belong

ing to the province of Canada at the union and all

sums then due and payable for such lands shall

-belong to the several provinces of Ontario in

which the same are situate or arise subject to any

trust existing in respect thereof and to any interest

other than that of the province in the same

Her Majestys undertaking and promise constituted

trust obligation existing in respect of the proceeds

arising out of the ceded territories which until the

union belonged to the late province of Canada and in

the fulfilment of such obligation the Indians parties

io the treaties had an undoubted interest The above

clause in the British North America Act was never

framed with intent to provide for the case of trust

capable of recognition in court of law or equity as

being attached to the lands themselves so as to affect
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purchaser with notice as contended by the learned 1895

counsel for Ontario The estate of Her Majesty in the

unoranted lands of the Crown in the province never PRovINcE

OF ONTARIO

were nor were supposed to be nor indeed could be sub-

ject to any such trust but the undertaking of Her DOMINION

Majesty in the treaties constitutincr as it did trust OF CANADA

AND THE

obligation assumed by Her Majesty in respect of the PROVINCE

OF QUEBEC.
proceeds of the ceded territories tne language of the

section appears to be quite appropriate to the expres-
1nr8INDIAN

sion in the Act of provision in accordance with the

principles of law equity and common sense that the Gwrnne J.

fund out of which the augmentation in the annuities

were contemplated to be paid by the treaties should

after the union equally as before provide for the pay
ment of any augmentations which should accrue due

and payable after the union And as by the 109th

section of the British North America Act the province

has become entitled to that fund Her Majestys gov
ernment of that province must take the same subject

to the trust obligation in the interest of the Indians

assumed by Her Majesty by the stipulations of the

treaties Her Majestys government of the province of

Ontario must in all reason and justice take the pro

perty mentioned in the section subject to the same

obligat ion as to the payment of augmentations of the

annuities if any such accrue due after the union as the

late province of Canada would have held them if no

union had taken place This was the unanimous

judgment of the arbitrators upon this point That

judgment is not at variance with any principle of law

or any statutory provision on the contrary it is in

perfect accordance with the plainest principles of jus

tice and is not open to any sound legal objection

It was argued that the question under appeal had

already been concluded by paragraph in an award

between the province and the Dominion made in 1870.
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1895 The clause of that award relied upon for the above pur

pose by the province of Ontario is as follows

-NVO 13 That all lands in either of the said provinces of Ontario and

Quebec respectively surrendered by the Indians in consideration of

THE annuities to them granted which said annuities are included in the
DOMINION

-OF CANADA
debt of the late province of Canada shall be the absolute property of

AND THE the province in which the said lands are respectively situate free from

PRVINCE any further claim upon or charge to the- said provinces in which they
EC

are situate by the other of the said provinces

-hire INDIAN Now as to this clause in that award it is to be

observed
GWynUe

The submission by the Government of the province

of Ontario by the order in council referring the very

question under consideration to the present arbitrators

as question as to which no agreement had hitherto

been arrived at seems to afford answer to the conten

tion that the matter had been disposed of by the award

-of 1870

The present case is not for the determination of or

adjudication upon any claim made by any of the

provinces against the province of Ontario but for the

-determination of and adjudication upon the single

question as to where exists the liability to discharge

the obligation assumed by Her Majesty in the interest

-of the Indians to pay any increased annuities stipu

lated for by the treaties of 1850 which have accrued

due and payable since the ceded territories became by

the union the property of the province of Ontario

As already shown augmentations so accruing

-since the union did not in point of fact form and

indeed could not have formed any part of the debt of

-the late province of Canada mentioned in 36 Vic ch

30 as then ascertained as being $73006088.84 the

fixed annuities only as the only sums then known to

exist as debt of liability of Canada were included in

that sum
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There seems therefore to be no foundation what- 1895

ever for the contention that the question now under

consideration involves matter concluded by the PROVINCE
OF ONTARIO

award of 1870

The determination of the question by the present DONION
arbitrators is in conformity with every principle of OF CANADA

AND THE
justice and with the provisions of the 109th section of PROVINCE

the British North America Act which seem to be
OF QUEBEC

indeed simply declaratory of what law and
justice.Tnre

INDIAN

would have required if the clause had not been in-

serted in the Act namely that the proceeds of the ceded

territories should bear the burden of discharging Her

Majestys obligation to the Indians under the stipula

tions of the treaties as to any augmentation of annui

ties if any have accrued due under the treaties since

the union whereby the ceded territories became the

property of Ontario

The award therefore must be maintained and the

appeal dismissed with costs

SEDGEWICK J.It is admitted but only for the pur

pose of this appeal that the Indians in question are en
titled to be paid the augmented annuities which they
have been receiving since 1874 It is not however
admitted by the appellant province that there is ny
liability on the part of that province to pay these an
iiuities and it contends that should it in any way be

found liable it is only liable conjointly with the pro
vinie of Quebec The questions are first Do he an
nuities in question constitute debt or liability under

section 112 of the British North America Act And

secondly If such liability exists shall it be borne by
Ontario and Quebec jointly or by Ontario alone The

first contention was but feebly put forward by counsel

for Ontario and must confess that see no ground
for giving it any eight
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1895 By the scheme of the Union Act Canada was to be

come liable for the debts and liabilities of the confed

PROVINCE erating provinces in other words she entered into an
OF ONTARIO

obligation to liquidate and satisfy all provincial

DoMINIoN
creditors The scheme however did not con-

OF CANADA template that the Dominion was to commence its

existence with an indebtedness measured by the

OF QUEBEC
full extent of provincia liability As between the

hIre INDIAN Dominion and the provinces the public debt of Canada
LAIMS

was fixed at $77500000 $62500000 being the amount

Sedgewick absolutely assumed on behalf of Ontario and Quebec

and $8000000 and $7000000 on behalf of Nova Scotia

and New Brunswick respectively and it was provided

that should the debt of the old province of Canada

exceed the $62500000 assumed by the Dominion

those provinces should be liable to Canada for that

excess with interest at five per cent per annum No

similar provision was made in regard to Nova Scotia

or New Brunswick inasmuch as the debts of those

provinces did not amount to the sums assumed on their

behalf by the Dominion it very clear that the Do-

minion entered upon its national existence with fixed

and indisputable debt While it was under an ob

ligation to pay all existing provincial debts or liabili

ties no matter how large or how much in excess of the

$77500000 they might eventually be found to be it

had right to recoup itself by calling upon Ontario

and Quebec to make good the difference between the

actual indebtedness and the net amount which as

between the provinces and itself it undertook to pay

The actual amount of that excess has never yet been

definitely ascertained By the Dominion Act of 1873 the

$62500000 assumed by the Dominion on behalf of On
tario and Quebec was increased to $73006088.84 but

even that increased amount does not fully represent the

liabilities of the old province and it is one of the objects
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of the tribunal from whose award this appeal is taken 1895

to determine definitely the exact amount of that excess THE
in order that there may be complete and final adjust- PROVINCE

OF ONTARIO
ment of accounts between the Dominion and these pro-

vinces THE
DOMINION

Now the annuities payable to Indians by virtue of OF CANADA

pre-confederation treaties made with them having in VI
view the surrender of the Indian title to the Crown in OF QUEBEC

any public lands clearly constituted liability on the In re INDIAN

CLAIMS
part of the old province of Canada which liability was

assumed by the Dominion under the British North Sedgewick

America Act The argument is that section 112 in

making Ontario and Quebec liable for the excess of

debt beyond the $62500000 does not make it liable

for pre-existing liabilities which are not debts and

that the annuities in question though they are liabili

ties do not come within the meaning of that expression

As already stated dissent from this view These

annuities though perhaps not debts in the strict sense

of that term until they become due are debts imme

diately thereafter but whether or not they are in my
judgment debts within the contemplation of section

112 for which the provinces are liable It may not

have much bearing on the case but it is proper to

notice that in the award made in pursuance of section

142 of the Union Act clause 13 expressly states that

these annuities or that portion of them which was

fixed by the original treaties are included in the debt

of the old province of Canada entertain no doubt

but that this is the correct view and that iii the adjust

ing of the accounts between the Dominion and the old

province of Canada the annuities payable to the In

dians since the 1st of July 1867 whether these annui

ties are to be augmeii1ed as therein provided for or

remain as originally fixed constitute liability or debt

which the old provinces Whether Ontario alone or

Ontario and Quebec jointly must assume
34
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1895 The other question involved in this appeal is more

difficult one Is Ontario alone liable for these annui
PROVINCE

ties or is it conjointly liable with Quebec The matter
OF ONTARIO

as view it is of no significance to the Dominion It

DOMINION is solely question as between Ontario and Quebec
OF CANADA The case however is put forward by the Dominion
AND THE
PROVINCE insisting that Ontario is solely liable extract from

OF QUEBEC
its statement oi ciaim tne .ionowing

in reINDIAN

CLAIMS The Dominion of Canada claims that under the Robinson Huron

Treaty and the Robinson Superior Treaty for the 16 years from
Sedgewick the dates of the said treaties until the date of confederation of the

.._.... proyinces in 1867 and based upon the increased annuity of $4 per

head and after giving credit for the sum of .60 which was yearly

paid to each individual Indian during th said period there is due and

payable by the late province of Canada to the Indians aforesaid the

sum of $325440 for principal money and interest and the Dominion

asks the board to award payment of the said sum by the said province

of Canada

10 By the British North America Act 1867 the tracts of land which

had been ceded to Her Majesty under the said Robinson treaties be
came and formedportions of the public lands of the province of Ontario

11 By the 111th section of that statute-it is enacted that Canada

shall be liable for the debts and liabilities of each province existing at

the time of the union and by the 109th section it is provided that

all lands mines minerals and royalties belonging to the several pro
vinces of Canada Nova Scotia and New Brunswick at the time of the

union and all sums then due and payable for such lands mines min
erals and royalties shall belong to the several provinces of Ontario

Quebec Nova Scotia and New Brunswick in which the same are situ

ate or arise subject to any trusts existing in iespect thereof or to any

interest other than that of the province in the same
12 The Dominion submits that at the time of confederation the

lands which had been ceded by the said Indians under the said treaties

as aforesaid came into the bands and -possession of Ontario subject to

the trusts contained in the said treaties and subject to an interest

other than that of the province in the same within the meaning of

said section 109 namely the right ofthe Indians to receive and be paid

the annuities under the terms and stipulations of the said treaties and

that from and after the 30th June 1867 the province of Ontario as

the beneficial owner of the said lands and recipient of the revenues

derived therefrom was legally liable to provide the Dominion with

moneys necessary to pay the said ainuities to the Indians under the

said treaties
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13 By section 91 of the British North America Act the Parliarr eni 1895

of Canada is given legislative authority over Indians and lands re

served for Indians and the Dominion acting under said authority
THE

has enacted laws for the government of the Indians of Canada and

has undertaken the administration of and has since the passing of the

said act administered the affairs of the Indians throughout Canada THE

14 The Dominion submits that it was and is the duty of the pro
vince of Ontario to pay into the Dominion treasury out of moneys AND THE

received as revenues from the lands which were ceded as aforesaid PROVINCE

such sums would enable the Dominion to carry out the provisions
OF QUEBEC

and requirements of the said treaties but the province of Ontario has
In re INDIAN

hitherto declined to admit any liability and has paid no sum to the CLAIMS

Dominion for the
purposes aforesaid although often requested to do

so and although it has been admitted by the said province of Ontario Sedgewick

that the revenues received by the said province out of the said ceded

territory have been more than sufficient for many years past to have

satisfied the claims of the said Indians to be paid the full increased

annuities mentioned in the said treaties of $4 for each individual Indian

15 From the year 1867 until the year 1875 the Dominion annually

paid to and distributed amongst the said Indians the annuities of $2-

400 and $2000 mentioned in the said treaties respectively and the

Dominion now claims on behalf of the Indians for the reasons above

set out that the province of Ontario ought to pay all arrears of annu
ities since the 30th June 1867 made up of the difference between the

sum of $1.60 and the sum of $4 for each individual Indian which arrears

of annuity with interest thereon from the 30th June 1867 to the 31st

December 1892 amount to the sum of $95200 and the Dominion

asks the board to award payment of the said sum by the province of

Ontario

16 Since the year 1875 the Dominion for the reasons before men
tioned has paid in each year up to and including the year 1892 the

full increased annuity of $4 to each individual Indian within the said

treaties and the Dominion now claims to recover from and bs paid

by the province of Ontario the sum so paid which sum with interest

thereon amounts to the sum of $389106.80

Quebec supports the Dominion view while Ontario

contends upon this point that the case is one in which

Quebec is jointly liabk with her

The clause of the treaty giving rise to the conflict is

as follows the clauses are the same in both treaties

Should the territory hereby ceded by the parties of the second part

at any future period produce such an amount as will enable the gov
ernment of this province without incurring loss to increase the

annuity hereby secured to them then and in that case the same shall

34k
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1895 be augmented from time to time provided that the amount paid to

each individual shall not exceed the sum of one pound provincial cur-

THE
rency in any one year or such further sum as Her Majesty may be

PROVINCE
OF ONTARIO graciously pleased to order and provided further that the number of

Indians entitled to the benefit of the treaty shall amount to two-thirds

THE of their present number which is fourteen hundred and twenty-two

to entitle them to claim the full benefit thereof And should they

AND THE not at any future period amount to two-thirds of fourteen hundred and

PROViNCE twenty-two then the said annuity shall be diminished in proportion to

OF QUEBEC their actual numbers

IEreINDIAN And section 109 of the British North America Act
CLAIMs

referred to in the Dominion case is as follows

Sedgewick
All lands mines minerals and royalties belonging to the several

provinces of Canada Nova Scotia and New Brunswick at the time of

the union and all sums then due and payable for such lands mines

minerals and royalties shall belong to the several provinces of Ontario

Quebec Nova Scotia and New Brunswick in which the sanie are situate

or arise subject to any trusts existing in respect thereof or to any in

terest other than that of the province in the same

Now in my view this section is material for the pur

poses of this case only in so far as it transfers to Ontario

the Crown lands within its territorial limits It

does not purport to deal with property or rights or in

terests other than those of the Crown As far as can

at present see the section would have been equally

effectual for its purpose had the words subject to any

trusts existing in respect thereof and tD any interest

other than that of the province in the same been left

out The Iorninion took those large areas known as

Ordnance lands under section 108 The quantum of

the interest which passed by the operation of that

section was not greater and not less because these

words were omitted In the case of the Crown lands

Ontario took the whole of old Canadas interestin the

case of the Ordnance lands the Dominion took the

whole of the old provinces interestprivate rights in

both cases remaining undisturbed The section is

however material in so far as it operates as transfer
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There is principle referred to by the learned Chan- 1895

cellor that where in ordinarycases vendor sells lands 7F
charged with mortgage or other burden in respect to PROVINCE

OF ONTARIO

which he the vendor is under personal obligation

the purchaser takes them not only subject to that bur- THE
DOMINION

den but subject too to the duty of indemnifying the OF CANADA

vendor in respect to his obligation and that too AND THE
PROVINCE

irrespective of contract In other words the law im- OF QUEBEC

poses upon the buyer the duty of discharging the

den and as between him and the seller relieves the CLAIMS

latter from it And this principle has been more than Sedick

once recognized by this court Wiltiston Lawson

Fraser Fairbanks

Then too there is the principle expressed in the maxim

qul sentit commodurn sentire debit et onus If person

accept anything which he knows to be subject to

duty or charge it is rational to conclude that he means

to take such duty or charge upon himself and the law

may very well imply promise to perform what he has

so taken upon himself

On the whole am of opinion that if the lands

in question or the proceeds of those lands are burdened

by the operation of the Indian treaties if they have

been put in pledge or hypothecated in order to render

more secure the stipulated annuities if the Indians

have in them property right whether legal or equit

ble capable of being enforced or adjudicated upon by

petition of right or otherwise in court of justice then

Ontario having under the union Act taken these lands

she has taken themsubject to this burden and is there

fore bonnd to relieve Quebec therefrom

But the question still remains Do these treaties as

they are called in law create burden upon or give to

the Indians an interest in the lands they purport to

cede

19 Can 673 23 Can 79

Broom 7th ed 708
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1895 Before minutely examining the phraseology of the

THE contract few words may be necessary as to some
PROVINCE

preliminary considerations that should not be lost
OF ONTARIO

sight of in endeavourmg to arrive at its meaning
THE

self respecting state in dealino with its citizens in
DOMINION

OF CANADA matters of contract does not usually give the public

PROVINCE property as security for the fulfilment of its obliga
OF QUEBEC tions It gives its promise it pledges the national

Inre INDIAN faith lut nothing more person contracting with
CLAIMS

it should he ask more would so far manifest distrust

Sedgewick
in either its good faith or its credit and state by

yielding to the request would so far admit that such

distrust was not wholly groundless Not during the

present century has any powerful civilized state

pledged to its subjects state property crown jewels
for example as security for national obligation On
the other hand state may consistently with its dig

nity pledge its revenues or other property when it takes

upon itself the obligations of another state or when
it goes into the foreign money markets to raise money
for the purposes of the nation When in the old pro
vinces the casual and territorial revenues of the Crown

were surrendered and in return they assumed the

burdens of the civil list as well as the other obligations

of the ImperialGovernment previously incurred in con
nection with the administration of affairs of British

North America the provinces by special act pledged

the whole of the provincial revenues as security for the

performance of such obligations in the case of old

Canada including in such secured imperial obligations

the annuities payable to Indians under the then existing

treaties That pledge however was made not to or

for the benefit of the functionaries or classes men
tioned but to the Crown itself and for its security

alone

Another consideration has bearing on the matter

The contest in this case is not between the Indians on
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the one hand and the Government on the other it is in 1895

its last analysis contest between Ontario and Quebec

The principle of generous construction so ably and PROVINCE

OF ONTARIO

correctly pointed out by the learned Chancellor

would very properly be applicable were it case of the
DOMINION

former kind Had the rights of the Indians been in OF CANADA

question herewere their claims to the increased an- VITN

nuity disputeddid that depend upon some difficult OF QUEBEC

question of construction or upon some ambiguity of1 riIAN

languagecourts should make every possible intend- CLAIMS

ment in their favour and to that end They would
SØdgewick

with the consent of the Crown and of all of our gov
ernments strain to their utmost limit all ordinary rules

of construction or principles of lawthe governing

motive being that in all questions between Her Majesty

and Her faithful Indian allies there must be on her

part and on the part of those who represent her not

only good faith but more there must be not only

justice but generosity The wards of the nation must

have the fullest benefit of every possible doubt

But do not see that where the question is solely

between the two provinces these high ethical doctrines

should have weight It is one thing from motives of

grace or from sense of moral obligation to do morethan

justice to the Indian races It is quite another thing

in the construction of legal instrument to give weight

to these motives in favour of one province at the ex

pense of another especially when these races are in

no way benefited thereby

In my view this contract is in the present contro

versy to be read like any other contract as between

parties who are sui furls and dealing with each other

at arms length

Another question is involved It is in my view im

material whether the treaties give to the Indians an

interest in the ceded lands themselves or in the pro

ceeds of those lands The authorities think clearly
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1895 establish the proposition that under the Statute of

Frauds and the Statutes of Mortmain and similar

PROVINCE
statutes an interest in the proceeds of the sales of

OF ONTARIO

lands is an interest in the lands themselves Leach

DOMINION Vice-Chancellor in Attorney-General Hanley thus
OF CANADA

expresses it
AND THE
PROVINCE That money to arise from the sale of land is an interest in land

OF QUEBEC
admits of no doubt

lne
INDIAN In the well-known case of Jefries Alexander

the House of Lords although divided in opinion so
Sedgewick held In that case Mr Justice Blackburn one of the

six learned judges who gave their opinion says
But the devise of land to be sold on the bequest of the mortgage

money does actually give the objects of the bounty of the testator an

equitable interest on the land which is to be sold or in the mortgaged

estate and therefore is within the very words of the statute gift of

an interest in land

And so the late Master of the Rolls held in Lacey

Hilt and Mr Justice Kay in Re Thomas Thomas

Howell ç5 Nor was any different rule laid down in

this court in the case of Stuart Mott as under

stand that case

now come to the treaty itself and the question is

as to the effect of these words

Should the territory hereby ceded at any future period produce

such an amount as will enable the Government without incurring

loss to increase the annuity hereby secured to them the Indians

then and in that case the same shall be augmented

Now there is here no express creation of charge

whether upon the lands or upon their proceeds Are

we to read into or add to this stipulation what it is

argued it impliedly contains and the lands hereby

ceded or the proceeds thereof after deducting cost of

Madd 327 LB 19 Eq 346

H.L Cas 594 34 Oh 166

At 626 23 Can 5CR 384



VOL XXV SUPREME COURT OF CANADA 537

administrationis hereby charged with the payment of 1895

such augmented annuities

If we are then think the Indians have an interest PROVINCE

OF ONTARIO
and Ontario is bound to discharge it But is that the

true meaning of the contract Was that the intention
DOMINION

of the parties Did the Indians in consideration of OF CANADA
AND THE

the cession get the personal obligation of the Crown PROViNCE
OF QUEBECplus an interest in the proceeds of the ceded lands to

bolster it up as it were and make it more binding or In r8INDIAN

CLAIMS
did they get that obligation only

Let me consider the case had this provision as to the Sedgewiek

augmented annuities been left out In that case the

Indians would have been entitled to perpetual an
nuity of 1100 As to this sum there are no words

from which it could possibly be implied that any pro

perty was to be pledged as security for its payment
The only security was the personal covenant of the

Sovereign The Indians do not appear to have asked

the idea of implementing that covenant by further

pledges never seems to have been contemplated or sug

gested Then when in the course of the negotiations

the question of augmentation came up and was
settled in the manner specified was it the intention

either of the Indians or the Crown that their rights

to the increased annual sum should be secured not

only by the Crowns covenant but by the pledging of

the property as well Let us suppose that in the case of

the fixed annuity some Sachemwise above his fellows

had suggested We are giving up our lands and

you are giving us 4000 and our reserves but what

security have we that you will pay us to the end of

time the eleven hundred pounds year Give us

mortgage as security Would not the answer have

been refusala kindly one it may be but an explana

tion that the Queen Mother did not so deal with her

childrenthat they must take her at her word or not at
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1895 all And were the same suggestion made when the

other question came up would not the same answer be

00given For my part cannot bring myself to think

that it was ever within the contemplation of the par

DoMINIoN ties that as security for payment the Indians were to

OF CANADA have charoe upon the proceeds of the ceded lands
ANDTH1
PRoviNcE What does the word interest mean whether used

OF QUEBEC
in statute or according to the common law As

IflrelNDlAYunderstand it it means such right in or to thing
CLAIMS

capable of being possessed or enjoyed as property which
Sedgewick canbe enforced by judicial proceedings One may be

interested in property but have no legal interest in

it If he has legal interest he can enforce it against

the property If in the present case the lands in ques

tion are burdened with the charge the Indians have

such an interest in their proceeds as will enable theni

to follow the moneys no matter where they are or to

whom paid they have property right in the moneys
themselves indefeasible indestructible which the State

must acknowledge and to which the courts must give

effect

In the present case the Indians admit are inter-

ested in these lands in the sense that the augmentation

of the annuities wholly depends upon what they will

sell for but not in the sense that they have any right

in or to the proceeds of such sales no matter what they

amount to

They have no interest in these proceeds The

treaty might have made the augmentation dependent

or conditional upon the happenings of any other uncer

tain future event the increased or diminished popu
lation of the tribe at given time for instance or the

going of one of their number to Rome on certain day

But it is the event alone they are interested in If

circumstances so combine as to produce the event then

the money becomes payable
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admit too that were it matter of contention as to 1895

whether the determining event had happened it would

he necessary on the part of the Indians to have an in-00
quiry as to the amounts realized from the sale of the

ceded lands but that inquiry would be necessary not DOMINION

for the purpose of obtaining declaration that the In- OF CANADA

AND THE
dians were entitled to be paid therefrom but for the PROVINCE

OF QUEBEC
purpose of establishing whether the determining event

had happened and the consequent liability of the Crown
Ine

INDIAN

upon its personal covenant

The question has been presented to us as pure Sedg
matter of law have been unable to find that as

matter of law the Indians have any charge upon or in

terest in the lands ceded by the treaties in question or

that these lands or their proceeds are subject to any
interest or trust by reason of such treaties They have

therefore become the absolute property of Ontario

It was further contended that the question was set

tled in favour of Ontario by the operation of clause 13 of

the award under the British North America Act of th
3rd of September 1870 If clause one of that award

be read with clause 13 then it seems to me that that

contention is correct have already stated that in my
view the moneys payable under the Robinson treaties

whether upon the original or the augmented basis

was debt or liability of the old province of Can
ada at the time of the union that the whole of that

liability was assumed by Canada she thereby becom
ing responsible to the Indians therefor and that sub
ject to the principal question in this appeal Ontario

and Quebec conjointly are liable therefor to the Dom
inion as portion of that excess of debt referred to in

section 112 Now under section 142 of the British

North America Act the division of the debts and

liabilities of Upper Canada and Lower Canada was to

be referred to the arbitration therein specified and that
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1895 arbitration was held and an award made That award

THE did not purport to determine the amount of such debts

PROVINCE or liabilities It did however purport to divide that
OF ONTARIO

amount and to fix the proportion to be borne by

DOMINION Ontario and Quebec respectively Clause of the

OF CANADA award specifies that proportion Ontario being declared

vi liable to pay such proportion of the excess as the sum
OF QtTEBEC of $9888728.02 bears to the sum of $18587520.57 and

inre INDIAN Quebec being declared liable to pay such proportion
JLAIMS

as the sum of $8778792.55 bears to the same sum or
Sedgewick approximately Ontario is to pay five-ninths and Que

hec four-ninths of the old provinces liabilities It

appears to me that both provinces are still bound by
this award and that this finding determines the ques
tion involved in this appeal It is finding that Que
bec as well as Ontario is liable to recoup the Dominion

on account of these Indian annuities and it determines

the proportions to be borne by each

KING J.--The question is whether Ontario alone or

jointly with Quebec is liable to be charged in account

with the Dominion with the amounts paid by the

Dominion since the union in satisfaction of increased

annuities payable to certain Indian tribes under the

Robinson treaties of 1850

It is held by the arbitrators that the amounts are

chargeable against Ontario alone

Iii the year 1850 it was deemed advisable by Her

Majestys Government to extinguish Indian rights in

and over extensive districts on the shores of Lakes

Huron and Superior occupied by tribes of the Ojibe

ways and it was in accordance with practice that the

conclusions should take the form of treaty between

Her Majesty and the chiefs and principal men repre

enting the tribes Treaties were concluded by Mr



VOL XXV SUPREME COURT OF CANADA 541

Robinson acting on behalf of the Queen which in the 1895

provisions material to the present inquiry are alike

It was declared citing from the Huron treaty PROvINcE

OF ONTARIO
That for and in consideration of the sum of.2000 currency

to them in hand paid and for the further perpetual annuity of 600
DOMINION

C500 in the case of the Superior treaty they the said OF CANADA

chiefs an4 principal men on behalf of their respective tribes or bands AND THE

do hereby fully freely and voluntarily surrender cede grant and PRVINcE
convey unto Her Majesty her heirs and successors for ever all their

right title and interest to and in the whole of the territory savinglnre INDIAN

and excepting certain reservations and the said William Benjamin
CLAIMs

Robinson on behall of Her Majesty and the Government of the pro- King

vince hereby promises and agrees to make or cause to be made the

payments as above mentioned and further to allow the said chiefs and

their tribes the full and free privilege to hunt over the territory now

ceded to them and to fish in the waters thereof as they have hitherto

been in the habit of doing saving and excepting such portions of the

said territory as may from time to time be sold or leased to individuals

or companies of individuals and occupied by them with the consent

of the provincial government

There was then this further stipulation

The said VTilliam Benjamin Robinson on behalf of Her Majesty

who desires to deal liberally and justly with all her subjects further

promises and agrees that should the territory hereby ceded by the

parties of the second part at any future period produce such an amount

as will enable the government of this province without incurring loss

to increase the annuity hereby seeured to them then and in that case

the sum shall be augmented from to time provided that the amount

paid to each individual shall not exceed the sum of one pound cur

rency in any one year or such further sum as Her Majesty may be

graciously pleased to order and provided further that the number of

Indians entitled to the benefit of this treaty shall amount to two-

thirds of their present number which is 1422 in the Lake Superior

case 1240 to entitle them to claim the full benefit thereof And

should they at any future period not amount to two 1hirds then the

said annuity shall be diminished in proportion to their actual num
bers

At and before the passing of the British North

America Act 1867 and at and before the making of

the cession the casual and territorial revenues from

the Crown lands of Canada had been granted by th
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1895 Imperial Government to the province of Canada The

effect of this was that the lands were thereafter held

PROVINCE by the Crown in right of the province of Canada
OF ONTARIO

Then came the union in 1867 By sec 109 of the

DOMINION
British North America Act it was enacted that

OF CANADA all lands mines minerals and royalties belonging to the several pro-

PROVINCE vinces of Canada Nova Scotia and New Brunswick at the union and

OF QUEBEC all sums then due or payable for such lands mines minerals and roy

In re INDIAN
alties shall belong to the several provinces of Ontario Quebec Nova

CLAIMS Scotia and New Brunswick in which the same are situate or arise sub

ject to any trusts existing in respect thereof and to any interest otherKmJ
than that of the province in the same

Secs 111 and 112 are as follows

Ill Canada shall be liable for the debts and liabilities of each pro
vince existing at the union

112 Ontario and Quebec conjointly shall be liable to Canada for the

amount if any by which the debt of the province of Canada exceeds

at the union sixty-two million five hundred thousand dollars and

shall be charged with interest at the rate of per cent per annum

thereon

In the accounts heretofore adjusted and settled the

fixed annuities under the above treaties have been re

garded as portion of the debt of the province of Can

ada and the provinces of Ontario and Quebec have been

charged with capital sum sufficient to yield such

annuities according to the terms of the award of 1870

made under the provisions of section 114 of the British

North America Act These fixed annuities were re

gularly paid by the Dominion Government as having

the administration of Indian affairs As for the aug
mented annuities nothing was paid in respect of them

either by the old province of Canada or by the Do
minion Government until about the year 1874 when

claim for them was made on behalf of the tribes

The Dominion Government becoming satisfied that the

increased amounts were properly payable as seems to

be the fact paid over the same upon an understanding
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with the provinces that the question of ultimate re- 1895

sponsibility as between the different governments

should be afterwards settled PROVINCE
OF ONTARIO

The present arbitration is for the purpose of settling

amongst other questions of account and claims the DOMINION

claims mad by the Dominion Government on behalf OF CANADA
AND THE

of the Indians PROVINCE

Upon that lOrtiOn of this claim involved in the pre-
OF QUEBEC

.sent appeal viz the claim for payment of increased Tm re INDIAN

annuities for the period subsequent to the union the L_
Kingarbitrators have found par

That the ceded territory mentioned became the property of Ontario

under the 109th section of the British North America Act 1867 sub

ject to trust to pay the increased annuities on the happening after

the union of the event on which such payment depended and to the

interest of the Indians therein to be so paid That the ultimate bur

den of making provision for the payment of the increased annuities

in question in such event falls upon the province of Ontario and that

this burden has not been in any way affected or discharged

The arbitrators declare in their awardthat these con

clusions proceed upon their view of disputed questions

.of law the effect of which is by the statute to render

them appealable

In the reasons given by the learned Chancellor con

curred in by the other learned judges it is held in

conformity with decisions of the Supreme Court of the

United States that treaties with the aborigines are to

receive generous interpretation in favour of them as

public wards of the nation Approaching it in this

spirit the learned Chancellor concludes that although

the mere words used do not say that the increased

annuity is to be paid out of the proceeds of the land

still that in his opinion is the plain and reasonable

implication

Upon the appeal the province of Ontario contests the

position that the lands passed to it subject to any trust

in respect of it or to any interest in the Indians so far
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1895 as relates to the claim in question It is further con

tended that as by section lii the Dominion assumed
PRovINcis the debts arid liabilities of the old province of

or ONTARIo

Canada and by section 112 the provinces of Ontario and

DOMINIoN Quebec are liable over to the Dominion only for the

OF CANADA excess of debt over $62500000 the effect of this is
AND THE
PROViNCE that the augmentations becoming payable after the

or QUEBEC union are to be assumed by the Dominion under sec

In reINDIAN lion illas liabilityexisting at the union
LAIMS

they are not debt under section 112 to be taken
KinJ

into account in calculating the excess of debt for which

Ontario and Quebec are conjointly responsible over to

the Dominion

It was further claimed that if the amounis are to be

charged against the provinces at all it must be against

both Ontario and Quebec jointly in the- proportion

fixed by the award of 1870 and not against Ontario

alone

In the second of the above contentions the province

of Quebec joins

Now first respecting such contention it is to be

noted that while section lii uses both words debts
and liabilities section 112 does not use either of

them but instead the comprehensive word debt
Ontario and Quebec conjointly shall be liable to Canada for the

amount if any by which the debt of the province of Canada exceeds

at the union the sum of $62500000

Thi general word debt may very well include all

forms of indebtedness whether ascertained or unascer

tamed determinate or indeterminate except so far as

particular provisions of the Act impose limitation

The financial provisions of the scheme of union were

manifestly matter of arrangement between the proW

vinces of old Canada Nova Scotia and New Bruns

wick and while for the public creditor the Dominion

was to be the paymaster as between the provinces
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and it the amount of provincial indebtedness which 1895

the Dominion as representing the people of the united

provinces as whole was to assume was definitely

determined and limited by the amount of debt of the

several provinces stated to be assumed by it without DoMINIoN

recourse OF CANADA

AD THE
It follows therefore that the ultimate liability in this PRovINcE

case must fall either upon Ontario alone or upon
OF QUEBEC

Ontario conjointly with Quebec according to the ratio Inre INDIAN

fixed by the award of 1870 for the division of the debts
LAIMS

and liabilities of the old province of Canada in excess KingJ

of the sum stated by the Act of 1873

Then as the main question viz whether the ceded

lands were subject to trust or interest as claimed In

St Gatharines Milling Lumber Co The Queen

it is laid down that

Wherever public land with its incidents is described as the property
of or as belonging to the Dominion or province these expressions

merely import that the right to its beneficial use or to its proceeds has

been appropriated to the Dominion or the province as the case may
be and is subject to the control of the legislature the land itself being

vested in the Crown

When therefore it is declared that upon the union

the lands shall belong to the province in which they

are situate subject to any trust in respect thereof or to

any interest other than that of the province in the

same the saving clause extends to trusts or interests

affecting the beneficial use of the land or its proceeds

The question then is Did the Crown or the province

of old Canada to whose rights Ontario has succeeded

hold the proceeds to be derived from the ceded lands

upon any trust to pay to the Indians the augmented
annuities

There is no doubt that the Indians were dealt with

as though they were possessed of substantial rights

which at least imposed burden upon the lands In

14App Cas 46

.35
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1895 St Catharines Milling Co case already alluded to Lord

Watson said that it was not then necessary to express

any opinion upon the precise quality of the Indian

right but it was sufficient to say that there has

DOMINION
been aU along vested in the Crown substantial and

OF CANADA paramount estate underlying the Indian title which
AND THE

PROVINCE became plenum dominium when that title was surren

OF QUEC dered or otherwise extinguished

In re INDIAN The consideration to the Indians for the cedincr of

CLAIMS
their rights was threefold the cash payment the fixed

KingJ annuity and the further annuity up to certain amount

depending upon the proceeds of the lands Although

the promise on the part of the Crown to pay the aug
mentations is separated from that relating to the fixed

annuity and the cash payment and although it is in

troduced by reference to the liberal intentions of the

Crown still all that was promised by the Crown con

stituted the consideration for the act of cession

Practically it does not now and it never did make

any difference to the Indians whether they were de

clared to have an interest in the proceeds of the land

or not Their assurance of payment would be equal

in either case

Nor on the other hand would it practically make

any difference to the Crown whether or not the Indians

were declared to have such interest in the proceeds

Ex hypothesi the lands were to be sold and there could

be no fetter upon the right to dispose of them

The matter only came to have practical significance

when it became necessary to consider the nature of the

transaction in relation to the provisions of the British

North America Act

The question is to be solved by the light of what

is expressed and by the application to it of general

principles of law
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The law is very considerate of the rights of vendor 1895

of an interest in lands It proceeds upon the principle

that one who has ootten the estate of another ought PROVINCE
OF.ONTARIO

not in conscience as between them to be allowed to

keep it and not to pay the full consideration money DOMINION

This is oeneral principle of most systems of law OF OANADA
AND THE

Hence the lien of the vendor which is deemed to be PROViNCE

OF QUEBECbased upon natural equity

This may even exist where the price or part of it I8INDIAN

is payable in the way of an annuity but in such case

the circumstances may be such as to exclude the notion KingJ

that the parties could have reasonably contemplated

such lien

Here it was manifestly contemplated that the land

might be sold and as there was to be no limit to the

continuance of the annuity it would not be reasonable

to suppose that there was to exist perpetual lien

But it was agreed that if the ceded territory should

at any future period produce i.e from sales rents

royalties such an amount as would enable the

Government of the province of Canada without incur

ring loss to increase the stated annuity then the same

should be augmented from time to time to an amount

not exceeding in the whole payment to each indi

vidual of the sum currency

Now this may mean merely that the revenues shall

furnish measure of increased price or be circum

stance to determine whether or not it shall be paid

or on the other hand it may mean that part of the

revenue shall go to the Indians by way of increased

annuities in certain event

Where two interpretations of such an agreement are

open one consistent with and the other inconsistent

with provision for the security of the unpaid vendor

it would seem more appropriate to treat it as giving

the more effectual security to the unpaid vendor and
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1895 more in accordance with the general principles of the

lawtodoso
PROVINCE It would give to the undertaking more simple and

OF ONTARIO
less circuitous operation and one more in accordance

DoMINIoN
with the natural meaning of the language to construe

OFCAN4DA it as providing that the augmented annuities should

PROVINCE be paid out of the fund the existence of which is the

OF QUEBEC condition and the reason 16r its payment Take the

Tm re INDIAN words in which the condition is expressed
CLAIMS

Should the territory produce such an amount as would enable the
KinctJ

Government without incurring loss to increase the stated annuity

Is it not the natural meaning of this that if the ter

ritory should produce such an amount as would enable

the Government out of it and without incurring loss

to increase the stated annuity then etc am in-

dined to think so Upon the whole therefore but not

without doubt it seems to me that there is reason

ably clear manifestation of an intention to devote

portion of the proceeds of the ceded lands in certain

events to the increased annuities

If this is so it would follow that Ontario getting

the lands subject to the trust would have to discharge

the burden which before that was upon the province

of Canada now represented by the provinces of Ontario

and Quebec unless there is something in the British

North America Act or in some other binding instru

ment or act to make it otherwise

It is contended that the award of the arbitrators

made in 1870 under the provisions of section 114 of

the British North America Act has such effect By

that section it was providedVthat

The division of the debts credits liabilities properties and assets of

Upper Canada and Lower Canada shall be referred to the arbitrament

of three.arbitrators one chosen by the Government of Ontario one by

the Government of Quebec and one by the Government of Canada
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i.e in certain named ratio

By paragraph 13 it was determined

In accordance therewith arbitrators were appointed 1895

and on 3rd September 18ZO their award was made

by paragraph of which it was determined that PROVINCE

OF ONTARIO

The amount by which the debt of the late province of Canada ex- THE
ceecled on the 30th day of June l87 $62500000 shall be and is D0IIINI0N

hereby divided between and apportioned to and shall be borne by the OF CANADA

said provinces of Ontario and Quebec respectively in the following

proportions
Or QUEBEC

InreIrDIAN

CLAIMS

King
That all the lands in either of the said provinces of Ontario and Que

bec surrendered by the Indians in consideration of annuities to them

granted which said annuities are included in the debt of the late pro

vince of Canada shall be the absolute property of the province in

which the said land.s are respectively situate free from any further

claim upon or charge to the said province in which they are so situate

by the other of the said provinces

Before that tribunal the province of Quebec had

contended that the amount at which the fixed annuities

had been capitalized should be charged against the

province of Ontario upon grounds similar to some of

those urged in the present appeal respecting the aug
mentation of the annuities but the arbitrators rejected

the contention and held as already stated in par 13 of

their award

Accordingly the capitalized amount of the fixed

annuities was finally adjusted and settled and in re

spect of it Quebec had no right further to contend that

it should be dealt with as charge upon the ceded

territory in Ontario nor would the Dominion have the

right so to contend inasmuch as the result of contrary

decision would be to give to Quebec in the ultimate

accounting charge or claim against Ontario in respect

of it

But the matter of the augmentation of annuities was

not raised before the arbitrators and ifthe views herein

stated upon the main point are correct it is apparent
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1895 that the two things do not rest entirely upon the same

foundations The finding of the arbitrators that the

PROVINCE claim as to the fixed annuities that was brought before
or ONTARIO

them did not constitute charge upon the lands is

DOHNTON therefore not conclusive as to the matters in question

OF CANADA here Par 13 is to be read in the light of the conten
AND THE
PROVINCE tiOn before the arbitrators and not as an abstract and

OF QUEBEC
general denial of all charges etc respecting the

lure INDIAN annuities but simply as denial of the lands being
LAIMS

subject to the alleged charge to which it was then

KinJ claimed to be subject

The result therefore in my view is that while the

word debt in the 112th section is comprehensive

enough by itself to include liability for increased

annuities becoming payable after the union this par
ticular liability or part of the debt of the late province

of Canada is to be regarded as cast upon the province

to which by sec 109 the land is given subject to the

burden think therefore that the appeal should be

.dismissed

The Dominion of Canada and the province of Quebec have respec

tiVely obtained leave to appeal from the judgment in this case to the

Judicial Committee of the Privy Council


