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made late owing to bank error — Whether doctrine of
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Les propriétaires, Navimar Corporation
Ltée et toutes autres personnes ayant un
droit sur le navire Challenge One, son
équipement, ses soutes et le fret, et le navire
Challenge One, son éguipement, ses soutes
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Cory, lacobucci, Major, Bastarache et Binnie.

EN APPEL DE LA COUR D’APPEEDERALE

Contrats — Option d’achat — Conditions préalables
— Exécution substantielle — Charte-partie contenant
une option d'achat d'un navire a I expiration d'un bail
— Option assujettie a I’ exécution de toutes les obliga-
tions imposées par la charte-partie — Versement tardif
d’'un loyer résultant de I'erreur d’une banque — La
théorie de I’ exécution substantielle s applique-t-elle? —
L’ option d achat est-elle toujours valide?

The appellant entered into a five-year agreement with
the respondent Navimar to charter a vessel. Under
clause 30 of the charter party, the appellant had an
option to purchase the vessel at the end of the five-year
period subject to “full performance of all its obligations
in th[e] Charter Party including but not limited to pay-
ments being made promptly and in accordance with the
schedule of Clause 10 throughout th[e] Agreement”.
Clause 10 specified the annual payment rate, while pendant touteeadlucontrat». L’'article 10 prescri-
clause 11 set out a payment schedule of seven monthly vait le loyer annuetetiadini, tandis que l'article 11
instalments each year. The accepted practice betweetablissait ureChéancier selon lequel ce loyer serait pay-
the parties was for the appellant to submit seven post- able en sept mensleijle aee. Les parties ont
dated, uncertified cheques to the respondent at the convenu que l'appelante remefirdimée sept
beginning of each operating season. While there were eques postdas non certis au dbut de chaque sai-
no problems with the cheques for the first four years, the son d’exploitation. eqaeshih’ont pasaucun pro-
cheque for the first payment in the fifth year was enid pendant les quatre prenéS aneés, mais le
returned by reason of insufficient funds. The trial judge eqcke couvrant le premier versement de la cemei’
found that the bank’s refusal to honour the appellant's eara€® refug pour provision insuffisante. Le juge
cheque was due to an error by a bank employee. The deepeeimitance a conclu que le refus de la banque

L’'appelante a conclu une charte-partie avee I'intim”
Navimar afin edéafftin navire pendant cing ans.
L’article 30 de la charte-partie aecteggielante
I'option d’acheter le adieixpiration de la efiode

de cing ankg Condition qu'elle «ecute toutes les

obligations que la [. . .] charte-partie saetharge, et
notamment qu’[elle] fasse les versewien{srmp-

tement et en cof@weit |Echéancier de I'article 10
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respondent wrote to the appellant informing it that the
option to purchase was void and of no further effect
because of the appellant’s failure to make the payment
as required. In this same letter, the respondent gave the
appellant instructions on how it could remedy its late
payment. The appellant promptly made the payment
with interest in accordance with the respondent’s
instructions. All subsequent payments were made on
time. Under clause 25 of the charter party, the appellant
had to supply deck and engine room logs if required by

d’honorerdgquehde 'appelantetait di a une erreur
de la part d'un eendlbya banque. L'intieg a fait
paevéappelante une lettre I'informant que I'option
detelitatiévenue nulle et sans effet en raison de
'omission de cetteederdieffectuer le versement
requis. Dans @atte leftre, I'intinge donnait aussi
des directiveappelante sur la tan dont celle-ci
pourragdienmd@ son versement tardif. L'appelante
s'est alors emepdesfiire le versement et de payer
legdistcourus, conforemhent aux directives de I'in-

the respondent. After the appellant’s late payment the edinTous les versements emi€urs ontefé faits a

respondent made such a request; it argued at trial that
the appellant had breached clause 25 by failing to pro-
vide all copies of the logs as requested. At the end of the
five-year lease the appellant gave the respondent notice
of its intention to exercise the option to purchase and

temps. En vertu de l'article 25 de la charte-partie, I'ap-
pelante devait folinmiimée,a la demande de celle-

ci, les journaux de bord du pont et de la salle des
machines. égrdipgsent” une telle demande a&sr’
le versement tardif de I'appelante; elle a soutenu en pre-

tendered payment. The respondent refused to execute aere mstance que I'appelante avait contrevariiar-

bill of sale. The Federal Court, Trial Division, granted
the appellant’s action for a declaration that it was enti-
tled to exercise the option. The Federal Court of Appeal
allowed the respondent’s appeal.

ticle 25 en omettant de lui fournir toutes les copies

depemndeés journaux de bor.I'expiration du bail
de cing ans, I'appelante #imiisée de son inten-

tion de lever l'option d’achat et elle lui a offert une

somme en guise de paiement. L'indena refus”de
signer un contrat de vente. La Section de peesnins-
tance de la Coureftgrale a fait droi'I'action intente
par I'appelante en vue d’obtenir un jugemeatldfant
gu’'elle avait le droit de lever I'option. La Cour d'appel
fedérale a accueilli I'appel de lintig€.

Held: The appeal should be allowed.

Per Lamer C.J. and Gonthier, Cory, lacobucci, Major
and Bastarache JJ.: While an option may be a unilateral
contract, it may also be an element of a bilateral contract
in which it is contained. Whether a contract which con-
tains an option clause establishes a single, bilateral con-
tract or two separate contracts, one bilateral and the
other unilateral, is a matter of construction. Courts must
examine the text of the contract and the context sur-
rounding it in order to determine the intention of the
parties, keeping in mind that this Court has previously
approved of the tendency by courts to treat offers as
calling for bilateral rather than unilateral performance
whenever a contract can fairly be so construed. In this
case, the lease and the option form a single, bilateral
contract. The option and the charter party in which it is
contained are intimately connected to one another. The

Arrét: Le pourvoi est accueilli.

Le juge en chef Lamer et les juges Gonthier, Cory,

lacobucci, Major et Bastarache: Bien qu'une option
peisseun contrat unilatal, elle peutegalement
constituezlément du contrat bilatal dont elle fait

partie. La question de savoir si un contrat comportant
une clause d’option constitue un seul carahobilat”
deux contrats distincts, I'erabédd’autre unilatral,

est une question cBtatiEopr Les tribunaux doivent
examiner le dilzklicontrat et le contexte dans lequel

il s'inscrit peterdiiner I'intention des parties, tout

en ayBesprit que notre Cour ae@d approue’ la
tendance des tribaraansi@érer que les offres com-
mandent ecatier” bilagrale pludt qu’unilagrale

dans tous las it&stovraiment possible de donner

une telle ietatfom au contrat. En I'espg, le contrat

de location et I'option constituent un seul contrat bilat-

option requires consideration to be binding on both pareral. L’option et la charte-partie qui la contient sont inti-

ties, but it can be assumed that it is based on the same
consideration as the underlying lease, namely the lease
payments. Further connections between the option and
the charter party are the fact that the option is specifi-
cally made dependent on the performance of the terms
of the charter party and the fact that the option and the
charter party involve the same property. This single con-

mee@mnt Libption requiert une contrepartie pour
lier les deux parties, mais il est possislents pr’
gu’elle esefendla rafne contrepartie que le con-
trat de location sous-jacent, soit lesa logessr.
L'option et la charte-parggalenient Bes du fait
qu'il esigprque la lege de l'option dpend du
respect des ewdalita charte-partie et que I'option
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tract contains many terms, some relating to the lease,
others to the option. The option itself forms part of the

consideration flowing from the respondent to the appel-

lant under this bilateral contract.

et la charte-partie portent smeldienri. Ce seul et
unique contrat contient de nombreusessnddatit”
certaines ont trait au contrat de location, et a@’autres, °

I'option. L'option ellemé constitue ualément de la

contrepartie consentie par lintee’a I'appelante en
vertu de ce contrat biletal.

Time is not of the essence of a contract unless the par-
ties have expressly made it of the essence or the nature
of the property or circumstances allow for such a pre-
sumption. Commercial parties should be familiar
enough with the applicable law to know that they must
use very precise words if their intention is to make time
the essence of a contract. The words used in the option
clause are simply not precise enough to satisfy this
Court that these parties intended to make timely lease
payments the essence of this contract. This conclusion is
bolstered by the respondent’s admission that contracts
used in this industry often include the actual words
“time is of the essence” when that is in fact the parties’
intention. Even if it could be said that the words of the
option clause are adequate to make time of the essence
in relation to the lease payments, the actual wording of
the clause could only support a finding that time is of
the essence in relation to clause 10. The trial judge prop-
erly found no breach of clause 10 because the appel-
lant’s single late payment did not breach the clause 10
requirement to pay $85,000 for the year in which the
late payment occurred. Since the presumption that time
is not of the essence has not been displaced, the bilateral

Le respedtlaissntEst pas une condition essen-
tielle d’'un contrat, sauf si les parties I'oamexjpiress”
gtipul’si la nature du bien ou des circonstances en
cause permet une tdemtion. Des parties qui font
du commerce devraient avoir une connaissance suffi-
sante du droit applicable pour savoir qu'elles doivent
utiliser desenqisdis pour exprimer leur intention
de faire du respedlalesudé condition essentielle
d’'un contrat. Les mots atiisclause d’'option ne
sont simplement pasex$sgmopr'convaincre notre
Cour que les parties avaient l'intention de faire du ver-
semdrmps des loyers une condition essentielle du
contrat. Cette conclusietayest par I'admission de
limEngue les contrats utdis 'dans ce secteur com-
prennent souvent I'expression «le resfeist atgts d”
une condition essentielle» lorsque telle est, en fait, I'in-
tention des partegaeMi on pouvait affirmer que les
motesdlitd clause d’'option sont suffisants pour
faire du respeeladesidé condition essentielle en
eraale versements de loyer, le libedé cette clause
pourrait seulestay@r ‘'une conclusion que le respect
elass dEst une condition essentielle en ce qui con-
cerne l'article 10. Le juge ele [mstaince aetice

nature of the contract in this case requires that the sula bondroit qu’il n’a pagté contrevena T'article 10 vu

stantial non-performance doctrine be applied.

que I'appelante, en faisant un seul versement tardif, n'a

pas mangea I'exigence de cet article gu’elle paie la
somme de 85 000 $ pour I'aem pendant laquelle elle a
fait un tel versement. Vu que lagsomption que le
respect desalais n'est pas une condition essentielle n'a
pasete réfutée en I'espce, la nature bilatale du contrat
requiert I'application de la #rie de I'inexcution subs-
tantielle.

The trial judge’s finding that there was substantial
compliance with clause 25 should not be disturbed. The
vessel in question falls within the scope of s. 261(1) of
the Canada Shipping Act, which dictates that the logs

Il N’y a pas lieu de modifier la conclusion du juge de
preminstance que l'article 25 et¢” substantielle-
ment respket’navire en question est igar le

par. 261(1) delLt sur la marine marchande du

must remain on board the vessel. Furthermore, clause ZZanada, qui exige que les journaux de bord du navire

makes no reference to the removal of the logs from the
vessel or the making of copies of the logs, but refers to

demeairsob bord. En outre, l'article 25 ne men-
tionne ni le retrait des journaux de bord du navire, ni la

the actual logs only. The clause 25 requirement that the epapation de copies de ces journaux; il ne renvoie

appellant supply the logs to the respondent upon request
should therefore have been interpreted as requiring them
to be made available on board the vessel.

gu’aux journaux de borénees-rh'exigence de
l'article 25 que I'appelante remette les journaux de bord

a l'intiméea la demande de celle-ci aurait doncétfe

interp@tte comme une exigence que les journaux de
bord soient misala disposition de l'intireéa bord du
navire.
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Although clause 11 of the charter party specifically
states that the appellant is to make monthly payments
“in cash in Canadian currency by way of Bank Transfer
and/or certified cheques”, the fact that the respondent
accepted the practice of making payment by post-dated,

Bien que larticle 11 de la charte-paatieiepr”
egprens que I'appelante doit faire les versements

mensuels «egesspt en devises canadiennes sous

forme de virement bancaire cgukes aertiés»,
I'acceptation pareéntiom’mode de paiement par

uncertified cheques indicates that it was not insistent on equ#s postdas non certis montre que celle-ci n’in-
strict compliance with the method of payment set out in sistait pas pour que le mode de peieblient’ar-
clause 11. It follows that the respondent cannot now ticle 11 soit rigoureusementeredipshsuit que
insist on a strict application of clause 11. The modified I'etrme sauraiteformais insister pour que I'article

method of payment accepted by the parties involved a
risk of delay in clearing the cheques. The respondent
must bear the consequences of this risk equally with the
appellant because it materialized as a result of their
mutually accepted alteration of the strict terms of the
agreement. The appellant had sufficient funds in its

account to cover its cheque and had no reason to suspect

a bank error might delay payment of those funds to the

11 soit rigoureusementeag@iquode de paiement
recaifte® par les parties comportait un risque de
compensation tardiveqlessciv’intin€e doit assu-
mer leequmrgies de ce risque aeme titre que

'appelante, car ce dernier s'estlimat la suite

d'une modification, eecppt” les deux parties, des
pwddlittes de I'entente. L'appelante avait suffi-
samment de fonds dans son compte pour couvrir son

respondent. The appellant always had the intention to equdh et elle n'avait aucune raison de s’atteadce °

pay on time and took all the steps that it could reasona-
bly have been expected to take given the modified pay-
ment arrangement into which the parties had entered.
Upon being notified by the respondent that its cheque
had been refused, the appellant promptly paid the
amount due plus interest in accordance with the respon-
dent’s instructions. The appellant also made all of the
remaining payments under the charter party on time. In
these circumstances, the appellant substantially per-
formed its modified clause 11 obligations.

gu’'une erreur bancaire puisse retarder le versement de
ces fohidémeée. L'appelante a toujours eu l'inten-

tion de pagenps et elle a pris toutes les mesures

que I'on pouvait raisonnablement s'attendteelle

prenne, compte tenu de I'entente de paiemeat modifi’
intervenue entre les partissavbpet avig€e par

lie@ingue son @gue avaitett refug, I'appelante

s’est ermprdesversea l'intimée la somme qu’elle

lui devait, en plus etéts inburus, conforement

aux directives de celle-ci. L'appelagaenient faia”

temps tous les versements qu’il lui restaitfaire en
vertu de la charte-partie. Dans ces circonstances, I'appe-
lante a ertu€ substantiellement les obligations modi-
fiees qui lui incombaient en vertu de Il'article 11.

The respondent has no right to cancel the appellant’s
option to purchase the vessel in this case. This result is
consistent with the true intentions of these parties as
revealed by all of the circumstances and with the appli-

cable policy reasons. The respondent has received a sig-

nificant benefit from the appellant’'s defective perform-
ance which it cannot restore. Furthermore, there is no
proportionality between the impact of the appellant’s
defective performance on the respondent and the benefit
the appellant will lose if the respondent is permitted to
void the option. The deficient performance did not give
rise to uncertainty because there was no reason for the
respondent to believe that the single late payment,
which was caused by a bank error rather than any fault
of the appellant, would put future lease payments in
doubt. The concern in this instance must be with fair-

L'egtim’a, en l'espce, aucun droit dannuler
I'option d’achat du navire par I'appelante. Cela est con-
farhi@téntion \éritable de ces parties, qui ressort
de I'ensemble des circonstances, ainsi qu’aux principes

applicables.d€iatirafie’ un avantage important de

denfion @fectueuse de I'appelante, avantage quelle

n’est pas en mesure de restituer. De plus, il n'y a aucune

mesure entre I'effet dedidon dfectueuse de I'ap-

pelante surelirgimavantage que I'appelante per-

dra s'il est perifiirgimée d’annuler I'option. L'eg-
cutiefectleuse n'a eé aucune incertitude car

Biatimavait aucune raison de croire qu'un seul
paiement tardif)'@ffeur d’'une banque phtgua

la faute de I'appelante, aurait pour effet de remettre en
cause les futurs versements de loyere&s hese

Cour doit avoir un saagiid’ll ressort des faits de

ness. On the facts of this case, the respondent was sim- esknpe’affaire que l'intig€ n’a tout simplement pas

ply not deprived of what it bargained for.

Per Binnie J.: The question of whether a contractual
term is satisfied by substantial performance, or whether

ett’privée de ce quelle avaitegocg.

Le juge Binnie: La question de savoir si une clause

contractuelle este@egpact’excution substantielle,
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strict (or “complete” or “exact”) performance is
required, is a matter of interpretation. Everything turns

on the intention of the parties as expressed (in this case)

in the charter party. Here, the contracting parties stipu-
lated “full performance” as a condition precedent to the
exercise of the option, and this stipulation should be
respected by the courts. The words “all obligations”
refer to all of the things required under the contract, and
the words “full performance” must therefore refer to the
sufficiency of performance of each of them. Substantial
performance is less than full performance, according to
the ordinary meaning of the words. An option is a uni-
lateral obligation, irrespective of whether it is contained
in a unilateral or a bilateral contract. The general
approach irPierce v. Empey was therefore agreed with.

It is not without significance that in this case the parties
stipulated for “full performance” in relation to the exer-

ou si kexition stricte (ou encore «coraf#» ou &’la

lettre») est requise, est une question efatitrpr’
@pend de l'intention des parties qui est expem’
(erebedmans la charte-partie. En I'esp, les par-
ties contractantes org giijeul’exécution de «toutes
les obligations» serait une conddiablpa’la le\€e
de l'option, et les tribunaux devraient respecter cette
stipulation. Les mots «toutes les obligations» visent tout
ce que prescrit le contrat, et les motge<edites les
obligations» doivent donc viser leressaffisant de
etetion de chacune d’elles. Lexttion substantielle
est moindre quecliteh de toutes les obligations,
selon le sens ordinaire de ces mots. Une option est une
obligation endlk, peu importe qu’elle figure dans

un contrat ueilat’ou dans un contrat biagl. Le

point de enéza) ‘adope”dans I'aret Pierce c. Empey
est donc aecdpti’est pas sans importance, en l'es-

cise of the option (i.e., by including the stipulation in ece, que les parties aient stgliExécution de «toutes

the option clause itself) rather than in relation to their
contract generally. While in some contracts the parties
can be interpreted to have agreed to the option being

les obligations» relativeanéat Ie\€e de I'option
(e'elte” en incluant cette stipulation dans la clause
d’optomeinpludt que relativemerd leur contrat en

governed by the more flexible standard of “substantial” enégal. Bien que, dans certains contrats, il soit possible

performance, they did not do so here. However, on a
proper interpretation of the charter party the conditions
precedent to the exercise of the option were satisfied in
“full” (or, in the instance of the banking arrangements,

the owners were estopped from saying otherwise), and

de evesidque les parties ont acaepmjlie I'option
sgierpar le crigfe plus souple de I'exution «subs-
tantielle», elles ne I'ont pas faitene ! €gpendant,
selon une iptatfum correcte de la charte-partie, les
conditimalaipiésa’ la levde de I'option etaient

the charterers were thus entitled to exercise the option. «toutes» remplies (ou, dans le cas des ententes ban-
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Pourvoi accueilli.

Elizabeth M. Heneghan, Q.C., for the appellant. Elizabeth M. Heneghan, c.r., pour I'appelante.

Alain R. Pilotte and Julie Bergevin, for the Alain R. Pilotte et Julie Bergevin, pour les
respondents. intigs.

The judgment of Lamer C.J. and Gonthier, Versionda@se du jugement du juge en chef
Cory, lacobucci, Major and Bastarache JJ. was Lamer et des juges Gonthier, Cory, lacobucci,
delivered by Major et Bastarache rendu par

BASTARACHE J — The main issue in this appeal LE JUGE BASTARACHE — La principale question 1

is the effect of deficient performance of the terms  litigieuse queegeule pesent pourvoi est de
of a lease upon an owner’s right to cancel a  savoir quel est I'effet declidorn @fectueuse
purchase option which is expressly made exercis- des mesldlith contrat de location sur le droit
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able subject to full performance of the terms of the
lease.

du petgré d'annuler I'option d’achat dont la

leee dpend expressent de I'egtution de

toutes les modakss du contrat.

Facts

Les faits

The respondent Navimar is the owner of the ves- L'intimee Navimar est le progtaire du navire
sel Challenge One. On June 21, 1985, the appel- Challenge One. Le 21 juin 1985, I'appelante Sail

lant Sail Labrador entered into a five-year charter
party agreement with the respondent to charter this
vessel. Under clause 30 of the charter party, the
appellant had an option to purchase @allenge

Labrador a conclu une charte-partie avesel'intim”
afin etaffce navire pendant cing ans. L’article
30 de la charte-partie acctegmelante I'op-

tion d’acheter l&Challenge One a I'expiration de la

One at the end of the five-year period subject to erigde de cing ans la condition qu’elle ait ex’

full performance of all its obligations in the charter
party. The relevant provisions of the charter party
are:

ectbutes les obligations que la charte-partie lui

imposait. Voici les dispositions pertinentes de la

charte-partie:

[TRADUCTION]

Hire

10. The Charterer shall pay to the Owner for the use of
the vessel a rate of $85,000. Canadian currency per
year for each year commencing on and from the day
of delivery or June 10, 1985 which ever is the later;
hire to continue until the date of redelivery. If the
vessel is lost the hire payable for the year of the loss
being calculated prorata of the number of days the
vessel was available of 208 days. Should the vessel
be lost after December 1st of any operating year
(which concludes on January 3rd of the following
calendar year) the annual Charter of that operating
year is payable in full.

Annual Schedule Payments

11. The annual Charter hire shall be payable in seven
(7) monthly instalments each and every year of the
Charter in accordance with the following schedule.

First year of Charter 1985

1. 1985 August 10th $12,142.85
2. 1985 September 10th  $12,142.85
3. 1985 October 10th $12,142.85
4, 1985 November 10th $12,142.85
5. 1985 December 10th  $12,142.85
6. 1986 January 10th $12,142.85
7. 1986 February 10th $12,142.90

Affretement

10. kteffr’ verse chaque a®n’au propsdtaire du
navire la somme de 85000% en
canadiantites de frais d'utilisationa compter

de la date de livraison du navire, ou du 10 juin
1985, selon la plus tardive de ces datestet’affr’
ment dureragjuaqiéate de la remise du navire
au ptapd. En cas de perte du navire, le loyer
ataffient payable pour I'aea’pendant laquelle
la perte survient est proportionnel au nombre de
jours pendant lesquels le emiirdiSponible, sur
une base de 208 jours. En cas de perte du navire
aps le premier eéCembre de toute aea’d’exploi-
tation (qui se termine le 3 janvier de I'@acivile
suivante), le loyer d’afétement annuel pour cette
anrgée d’exploitation est payable en entier.

devises

Echéancier annuel

11. Le loyer annuettdiaffint est payable en sept
(7) merssiahéaque ame que dure la charte-
partie corgforemta’ I'echéancier suivant:

Preené¢ anee de la charte-partie (1985)

1. 1985 1@tao” 12 142,85 $

2. 1985 10 septembre 12 142,85 $
3. 1985 10 octobre 12 142,85 $

4. 1985 10 novembre 12 142,85 $
5. 1985 @6embre 12 142,85 $

6. 1986 10 janvier 12 142,85 $

7. 1986 aorier 12 142,90 $
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Second year of Charter 1986 Desrxié aneé de la charte-partie (1986)

1. 1986 August 10th $12,142.85 1. 1986 1@@o” 12 142,85 $

2. 1986 September 10th  $12,142.85 2. 1986 10 septembre 12 142,85 $
3. 1986 October 10th $12,142.85 3. 1986 10 octobre 12 142,85 $
4. 1986 November 10th  $12,142.85 4. 1986 10 novembre 12 142,85 $
5. 1986 December 10th  $12,142.85 5. 1986 &6edibre 12 142,85 $

6. 1987 January 10th $12,142.85 6. 1987 10 janvier 12 142,85 $
7. 1987 February 10th $12,142.90 7. 1987 @&Origr 12 14290 $
Third year of Charter 1987 Tro@iie aneé de la charte-partie (1987)

1. 1987 August 10th $12,142.85 1. 1987 1l1lQtao” 12 142,85 $

2. 1987 September 10th  $12,142.85 2. 1987 10 septembre 12 142,85 $
3. 1987 October 10th $12,142.85 3. 1987 10 octobre 12 142,85 $
4. 1987 November 10th  $12,142.85 4. 1987 10 novembre 12 142,85 $
5. 1987 December 10th $12,142.85 5. 1987 &6ednbre 12 142,85 $

6. 1988 January 10th $12,142.85 6. 1988 10 janvier 12 142,85 $
7. 1988 February 10th $12,142.90 7. 1988 &0rir 12 142,90 $
Fourth year of Charter 1988 Quatmie aneé de la charte-partie (1988)

1. 1988 August 10th $12,142.85 1. 1988 1l1@tao” 12 142,85 $

2. 1988 September 10th  $12,142.85 2. 1988 10 septembre 12 14285 $
3. 1988 October 10th $12,142.85 3. 1988 10 octobre 12 142,85 $
4. 1988 November 10th  $12,142.85 4., 1988 10 novembre 12 142,85 $
5. 1988 December 10th $12,142.85 5. 1988 @&0embre 12 142,85 $

6. 1989 January 10th $12,142.85 6. 1989 10 janvier 12 142,85 $
7. 1989 February 10th $12,142.90 7. 1989 &Origr 12 142,90 $

Fifth year of Charter 1989 Cingerie anpé de la charte-partie (1989)
1. 1989 June 10th $12,142.85 1. 1989 10 juin 12 142,85 $
2. 1989 July 10th $12,142.85 2. 1989 10 juillet 12 142,85 %

3. 1989 August 10th $12,142.85 3. 1989 1l@tao” 12 142,85 $

4, 1989 September 10th  $12,142.85 4. 1989 10 septembre 12 142,85 $
5. 1989 October 10th $12,142.85 5. 1989 10 octobre 12 142,85 $
6. 1989 November 10th  $12,142.85 6. 1989 10 novembre 12 142,85 $
7. 1989 December 10th $12,142.90 7. 1989 &0Oemibre 12 142,90 $

Payments herein above set out are payable to Owners
at Quebec City in cash in Canadian currency by way
of Bank Transfer and/or certified cheques deposited
to the account of:

Les verseneeitts mont payables aux pragri”
tair€sgbec, en egres et en devises canadiennes
sous forme de virement bancaire equds cérti-

&S dEpo€s dans le compte suivant:

Navimar Corporation Ltd. Navimar Corporation Liendt

Should any one of the payments not be deposited as
set forth herein, the Owner may forthwith withdraw
the vessel from the service/or the Charterer without
prejudice to any claim which the Owner may have
against the Charterer pursuant to this Charter, nor to
any additional rights and/or claims of the Owner pur-
suant to any collateral guarantee provided by Salil

Dans leuchksnodes versements ne serait pas
epd& conforngment aux modaks susmentiorg€s,
le mtgne peut sur-le-champ faire cesser I'exploi-
tation du navire ou retirer celdiadfréteur sans
ejugice des eClamations que le proptdire peut
avoir contre dt&ffir en vertu de la ggénte charte-
partie et sepslipe des autres droits efctama-
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Labrador Ltd. and/or any one of its share holders tions que le @t@ipei’'peut possler en vertu de
and/or directors and/or any other guarantors. toute garantie accessoire consentie par la Sail Labra-
dor Ltd. ou l'un de ses actionnaires, administrateurs
ou cautions.
Reports Rapports

25. The Charterer, shall keep the Owner informed of 25. letdtn’ tient le propetaire au courant des arri-
the arrival and departure of this vessel at and from eesvdu navire aux autres ports d'attache que ceux

all ports of call other than those referred to in qui sont mereailiarticle 3 et de sesegarts de
Clause 3. At the end of each month the Charterer @ux1a fin de chaque moiss la demande du
shall supply deck and engine room logs of the voy- petgiré, I'afféteur remet les journaux de bord
ages if required by Owner. du pont et de la salle des machines.
Option to Purchase Option d’achat
30. Subject to full performance of all its obligations in 30la condition qu'il exécute toutes les obligations
this Charter Party including but not limited to pay- que laspnte charte-partie mat sa charge, et
ments being made promptly and in accordance with notamment qu’il fasse les versenents pr’
the schedule of Clause 10 throughout this Agree- promptement et en comfavertEchéancier de
ment, the Charterer shall have an option to purchase I'article 10 pendant toutedaddurontrat, I'af-
the vessel after the five (5) year period of this Char- etefrif a I'option d’acheter le navige I'expiration
ter for the sum of Two Hundred Thousand Dollars deedlaople de cing (5) ans de lagpente charte-
($200,000.00) cash if he notifies the Owner in writ- partie moyennant la somme de deux cent mille dol-
ing of his intention to purchase by no later than lars (200 000 $) eness¥'il avise le propaiaire
March 31, 1990. paecrit de son intention de se porter ameuir du
navire au plus tard le 31 mars 1990.

This option shall be enforceable only for a period of Cette option nesfreue®€e que pendant les quinze

fifteen (15) days from the time the Charterer’s notice (15) jours suivant I'envoi paetéaffrde I'avis -

is sent to Owner and is subject to cash payment. e aitpropetaire et doit faire I'objet d’'un paiement

en espces.

Clause 11 of the charter party required the En vertu de l'article 11 de la charte-partie, I'ap-
appellant to make a total of 35 monthly payments  pelante devait verser en tout 35 nestslialit”
to the respondent, seven payments during each eefimdit sept versements par empendant les
year of the five-year charter party. The accepted cingeswjue durerait la charte-partie. Les par-
practice between the parties was for the appellant  ties ont convenu que I'appelante rentigitiait
to submit seven post-dated, uncertified cheques to ee se&pt cbjues postdas non certits au dbut
the respondent at the beginning of each operating  de chaque saison d’exploitatioegues cfont
season. There were no problems with the cheques e quo®in proldie pendant les quatre prenas
for the first four years. However, the cheque for eem’ Cependant, le @fpie couvrant le premier
the first payment in the fifth year, due on June 10, versement de la esimguanee, exigible le
was returned by reason of insufficient funds. The 10 jugté aefug pour provision insuffisante. Le
trial judge found that the bank’s refusal to honour  juge de mreninstance a conclu que le refus de
the appellant’'s cheque was due to an error by a la banque d’honoreqleate I'appelantetait
bank employee. wa une erreur de la part d'un empioge la

banque.
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In a letter dated June 28, 1989, the respondent Dans une lettre de¢ du 28 juin 1989, lintimé 4
notified the appellant that its cheque had been  a@dwppelante que son ehue avaieté refus.
refused. The respondent informed the appellant Elle a iefofappelante que l'option d’achat
that the option to purchase was void and of no furetait"devenue nulle et sans effet en raison de
ther effect because of the appellant’s failure to  I'omission de cetteederdieffectuer le verse-
make the payment as required on June 10, 1989. In  ment requis le 10 juin 1989. Dansewette m”
this same letter, the respondent gave the appellant lettre, Batthohnait aussi des directive$ap-
instructions on how it could remedy its late pay- pelante surctanfdont celle-ci pourrait resdier
ment. The appellant promptly made the paymena son versement tardif. L'appelante s’est alors
with interest in accordance with the respondent's emeeesiE faire le versement et de payer les
instructions. All subsequent payments were made erétd” courus, conforement aux directives de
on time. l'intimée. Tous les versementsaniurs onteté

faits a temps.

On October 31, 1989, the appellant wrote to the Le 31 octobre 1989, I'appelanteearit a I'inti- 5
respondent expressing its view that the option to ee mour lui dire qu’elle considait que I'option
purchase remained effective. The appellant noted  d’achat demeurait en vigueur. L’appelante a sou-
that the default had been due to a bank error and e ligie’ le dfaut avait esulgé d’une erreur de la
that the error had been promptly remedied in  banque, et qu'il ettaitapidement readié a
accordance with the respondent’s instructions. cette erreur carf@ni aux directives de l'inti-

mée.

Under clause 25 of the charter party, the respon- En vertu de l'article 25 de la charte-partie, I'inti- ©
dent had the right to be supplied with the vessel's ee npouvait demander que lui soient remis les
deck and engine room logs upon request. Prior to  journaux de bord du pont et de la salle des
the June 1989 late payment, the respondent had  machines. Avant le versement tardif de juin 1989,
made no such requests. The respondent’s first I'edimh’avait jamais mSen¢” une telle
request under clause 25 was contained in a letter to  demande. Larpreleimande de l'intie€ fon-
the appellant dated July 13, 1989. The respondentke sdf 'article 25 figurait dans une lettre en date
argued at trial that the appellant had breached du 13 juillet 1989 eshidspelante. L'intinee
clause 25 by failing to provide all copies of the a soutenu en ereninstance que I'appelante
logs as requested. avait contrevemliarticle 25 en omettant de lui

fournir toutes les copies demaed” des journaux
de bord.

On January 5, 1990, the appellant gave the Le 5 janvier 1990, 'appelante a awitintimee  ’
respondent notice of its intention to exercise the  de son intention de lever I'option. Le 19 janvier,
option. On January 19, the appellant tendered the  I'appelante a offert la somme de 260’00 $ °
sum of $200,000. The respondent refused to exe- ee.m’intimée a alors refesde signer un contrat
cute a bill of sale on the basis that the appellant  de vente pour le motif que I'appelante avait contre-
had breached several clauses of the charter party a@usieurs articles de la charte-partie, ce qui
agreement thereby rendering the option void. avait rendu l'option nulle.

The appellant commenced an action against the L'appelante a intestune action contre l'intigg
respondent in the Federal Court, Trial Division, devant la Section degreeimistance de la Cour
seeking a declaration that it was entitled to exer-edéfale, en vue d’'obtenir un jugemergctirant
cise the option. The learned trial judge granted the  qu’elle avait le droit de lever I'option. Le juge de
declaration. The Federal Court of Appeal dis- pemmiinstance a accadée jugement eClara-
agreed and allowed an appeal by the respondent.  toire. La Cour d'aubehld” nEtait pas du
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The appellant obtained leave to appeal that deci- emenavis et a accueilli I'appel de l'intea. L'ap-

sion to this Court with regard to the breaches of pelante a obtenu lautorisation de se pourvoir

clauses 11 and 25 of the charter party. devant notre Cour relativement aux contraventions
aux articles 11 et 25 de la charte-partie.

On October 9, 1998, this Court set aside the Le 9 octobre 1998, notre Cour annulait l&rde
decision of the Federal Court of Appeal with costs  la Cour d'apgérdle avec epens dans toutes

throughout, reasons to follow. These are our rea- les cours, en indiquant qu’elle feniaitneithent
sons. conniéfe ses motifs, que voici.
Judicial History Historique des predires judiciaires

Federal Court, Trial Division, [1996] 3 F.C. 821 Cour fédérale, Section de premiere instance,
[1996] 3 C.F. 821

In response to the appellant’s action, the respon- En Eponsea’ 'action inten¢e par l'appelante,
dent alleged that the appellant had breached eight lé&tienfait valoir que celle-ci avait contrevenu
separate clauses of the charter party agreemera.huit articles de la charte-partie. Le juge Nadon a
Nadon J. found that the appellant had breached conclu que l'appelante avait confresteny °
two clauses of the charter party agreement: clauses  articles de la charte-partie, soit les articles 11 et 25.
11 and 25.

In assessing whether there had been breaches ofEn dterminant s’il avaitefe contrevenuala
the charter party, Nadon J. made findings of fact charte-partie, le juge Naderdasticonclusions
relevant to clauses 11 and 25. For example, inrela-  de fait pertireefitzzard des articles 11 et 25.
tion to clause 11, he found that the appellant’s late ~ Par exemple, en ce qui concerne l'article 11, il a
payment had been due to a bank error. He also estata’le versement tardif de I'appelartait
found that the appellant had quickly remedied the u a dihe erreur de la banque. kgalement conclu
late payment with interest in accordance with the  que I'appelante avait rapidemediér@ma’ situ-
respondent’s instructions. With reference to clause  ation en effectuant le versement en plus de payer
25, Nadon J. found that a lack of commercial leendis courus, conforement aux directives
photocopiers at the appellant’s disposal had con-  de l'egingJuant T'article 25, le juge Nadon a
tributed to its failure to provide copies of its log  conclu que le fait que I'appelante ne disposait pas
books as required by this clause. No discussion of  de photocopieurs commerciaux avaitecantribu’
the effect of the actions of the appellant preceded  son omission de fournir des copies de ses journaux
Nadon J.’s conclusion that the appellant had effec- de bord, comme I'exigeait cet article. La conclu-
tively breached clauses 11 and 25. sion du juge Nadon que I'appelante avait effective-
ment contrevenu aux articles 11 et 28tait pgcé-
dée d'aucune analyse de leffet des actes de
'appelante.

After concluding that the appellant had breached Aprés avoir conclu que I'appelante avait contre-
two clauses of the charter party, Nadon J. under- \@erdeux articles de la charte-partie, le juge
took an analysis of the legal principles which  Nadon a entrepris d’analyser les principes juri-
would permit him to decide whether the option to  diques qui lui permettraieratelenitier si I'op-
purchase was still enforceable. He began by stating  tion d’athdt tbujours esCutoire. Il a com-
that charter party agreements are governed by ordi- engac” affirmer que les chartes-parties sont
nary principles of contract law. He then cited s. 3 egies par les principes ordinaires du droit des con-
of the Federal Court Act, R.S.C., 1985, c. F-7, to  trats. Il a ensuite ¢t#rt. 3 de laLoi sur la Cour
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reach the conclusion that the Federal Court hafedérale, L.R.C. (1985), ch. F-7, pour conclure que
jurisdiction to grant equitable relief. la CourdBrale avait comgtence pour accorder
une Eparation erequity.

Nadon J. examined the general characteristics of Le juge Nadon a examénles caraetistiques 13
option contracts. To this end, he cited this Court’'s enégdles des contrats d’optioA. cette fin, il a
decisions inCanadian Long Island Petroleums  cité les arets de notre Coutanadian Long Island
Ltd. v. Irving Industries (Irving Wire Products  Petroleums Ltd. c. Irving Industries (Irving Wire
Division) Ltd., [1975] 2 S.C.R. 715, anditsui & Products Division) Ltd., [1975] 2 R.C.S. 715, et
Co. (Canada) Ltd. v. Royal Bank of Canada, Mitsui & Co. (Canada) Ltd. c. Banque Royale du
[1995] 2 S.C.R. 187. Canada, [1995] 2 R.C.S. 187.

Nadon J. then addressed tte minimis non Il a alors abord’le principede minimis non 4
curat lex principle. He concluded that this princi- curat lex. Il a jugg que ce principe erephe de
ple prevents minor or trivial divergences from the  com®d comme des contraventions lesadja-
terms of a contract from being considered tions mineures ou de peu dimportance aux moda-
breaches. He citeldlargaronis Navigation Agency,  lites d’'un contrat. Il a @t’la dcisionMargaronis
Ltd. v. Henry W. Peabody & Co., of London, Ltd.,,  Navigation Agency, Ltd. c. Henry W. Peabody &

[1964] 2 Lloyd’'s Rep. 153 (C.A)), for the proposi- Co., of London, Ltd., [1964] 2 Lloyd's Rep. 153

tion that negligible divergences from required per-  (C.A.), selon laquelle il n'y a pas lieu de tenir

formance should be disregarded when considering  compte des entegligeables aux clauses du

whether a contractual obligation has been broken.  contrat ptemaher s'il y a eu contraventia@n °
une obligation contractuelle.

Nadon J. next made reference to the doctrine of Le juge Nadon a ensuite reneog la tréorie de  1°
“spent breach”. He cited British authorities for the  la «contravent@imge». Il a ci& une jurispru-
proposition that British law requires strict perform-  dence britannique selon laquelle le droit britan-
ance of conditions precedent of unilateral con- nigue exige que soient rigoureusement remplies
tracts, including option contracts. He noted, how-  toutes les conditieataplés des contrats unila-
ever, that English courts have recognized theerauX, y compris les contrats d’'option. Il a fait
doctrine of spent breach as an exception to the  remarquer, cependant, que les tribunaux anglais
requirement of strict compliance in cases involving  ont reconnu quedadhde la contraventiorep-
option contracts. According to this doctrine, if an eenconstitue une exceptianl’exigence d’obser-
option is conditional upon the performance of cov-  vation rigoureuse dans les affaires mettant en cause
enants, the optionee will not be prevented from  des contrats d'option. Selon eettie,tlsi la
exercising the option because of past breaches of eelele” I'option est conditionnelle 'exécution
the covenants if the breaches are “spent”, in the de certains engagements, cecheempas le
sense of not giving rise to a subsisting cause oferéficiaire de I'option de lever celle-ci en raison
action at the time the optionee seeks to exercise the  de contraventensuaes”si les contraventions
option. sont «pfimées», en ce sens qu'elles ne donnent

pas ouvertur@ un droit de recours qui peut encore
étre exere’au momentwle Eréficiaire cherche®
lever I'option.

Nadon J. held that Canadian law also recognizes Le juge Nadon a statuque le droit canadien 16
a requirement that conditions precedent be strictly  reabhrigdussi I'obligation de respecter rigou-
complied with prior to the exercise of an option to  reusement toutes les conditatabf@s avant de
purchase. He held, however, that Canadian law  pouvoir lever une option d’achat. Il a toutefois
leaves room for the operation of equitable doc-  conclu que le droit canadien n’exclut pas 'applica-
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trines to relieve optionees from this strict perform-  tion dewriles fondes sur Bquity qui permet-

ance requirement. To support this conclusion, tent de dispenserdéclzire d’'une option de

Nadon J. cited Duff C.J. irPierce v. Empey, cette exigence d’observation rigoureuse. Pour

[1939] S.C.R. 247, at p. 252: etdyer cette conclusion, le juge Nadon & d¢&#$
propos du juge en chef Duff dans letrPierce c.
Empey, [1939] R.C.S. 247a la p. 252:

It is well settled that a plaintiff invoking the aid of the ~ TRADUCTION] Il est de jurisprudence constante que le
court for the enforcement of an option for the sale of demandeuredlainté I'aide du tribunal pour obtenir
land must show that the terms of the option as to time edeton foree d’'une option d’achat d’'un bien-fonds
and otherwise have been strictly observed. The owner demmodfrer qu’il a rigoureusement obsentés
incurs no obligation to sell unless the conditions moekaldé 'option, et notamment les modsgitrela-
precedent are fulfilled or, as the result of his conduct, tives alais@ respecter. Le progtaire n’est nulle-
the holder of the option is on some equitable ment tenu de vendre tant que les condititaidesr”
ground relieved from the strict fulfilment of ne sont pas remplies ou que, en raison de sa conduite, le

them ... [Emphasis added.] titulaire de l'option n’est pas dispeds’les remplir
rigoureusement pour un motif reconnuegpity . . . [Je
souligne.]

Nadon J. then cited numerous authorities for the Le juge Nadon a ensuite eitle nombreux agt§
proposition that the doctrine of spent breach has  voulant quedadhie la contraventiorepimée
been recognized in Canadian law. Accordingly, he  soit reconnue en droit canadien.dfuenocs; |l
concluded that a party will not be denied the right eeaidf qu'on ne refusera pasune partie le droit
to exercise an option if a previous breach has been  de lever une optiost&sliagdié a une contra-
remedied by the time the option is exercised. ventioarent’e au moment de la kv 'de I'op-

tion.

Nadon J. then turned to clause 30 of the charter Il a par la suite analgsl'article 30 de la charte-
party, the option clause. He held that this clause  partie, la clause d’option. lleacgtatoét article
required only that the appellant substantially per-  obligeait seulement I'appelexeuter de fegn
form its obligations under the charter party. substantielle les obligations qu’elle avait contract-

ées aux termes de la charte-partie.

Turning to the breaches of clauses 11 and 25, En ce qui concerne les contraventions aux arti-
Nadon J. then held that since the appellant had cles 11 et 25, le juge Nadon a conclu que, puisque
remedied its breach of clause 11 before the exer-  I'appelante avaiiéensa contraventioa l'ar-
cise of the option, this “spent” breach could not ticle 11 avant kelel¢’ I'option, cette contraven-
prevent it from exercising the option. Nadon J. tioeripée» ne pouvait pas I'erapfier de lever
made no finding of fact as to when or if the appel-  I'option. Le juge Nadon e’adztne conclusion
lant's breach of clause 25 had been remedied. He  de fait sur la question de savoir quandt# avait ~
simply concluded that it would not be equitable to  edi@a la contraventioa I'article 25 par I'appe-
dis-entitle the appellant from exercising the option  lante, ou encore s'il y atéieffectivement
because of this trivial breach. redi. Il a simplement conclu qu'il ne serait pas

équitable de priver I'appelante de son droit de
lever I'option en raison de cette contravention de
peu d’'importance.

Nadon J. therefore concluded that the appellant Le juge Nadon a donc conclu que l'appelante
was entitled to exercise the option to purchase set  avait le droit de lever I'option d’amhat r’
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out in clause 30. He issued a declaration to this I'article 30, et il a rendu un jugestiematdire
end. en ce sens.

Federal Court of Appeal, [1997] 3 F.C. 154 Cour d'appel fedérale, [1997] 3 C.F. 154

The respondent’s main ground of appeal was Le principal moyen d’appel soulevpar linti- 2!

that Nadon J. had erred in deciding that the appel- ee é@tait que le juge Nadon avait commis une

lant could exercise the option to purchase notwith-  erreur esidalt que l'appelante pouvait lever

standing its failure to perform its obligations under  I'option d’achamm i elle ne stait pas acquit-

clauses 11 and 25 of the charter party agreementee dés obligations qui lui incombaient en vertu
des articles 11 et 25 de la charte-partie.

Décary J.A. delivered the unanimous judgment Le juge DEcary a rendu le jugement unanime de&?
of the court. He proceeded on the basis of Nadon la cour. Il s'est famdlies conclusions du juge
J.’s findings that the appellant had breached Nadon que I'appelante avait contrevenu aux arti-
clauses 11 and 25. cles 11 et 25.

Décary J.A. held that Nadon J. had improperly Le juge DEcary a conclu que le juge Nadon gvai?3
applied thede minimis principle. According to  appliqincorrectement le principge minimis. A
Décary J.A.de minimisis only a rule of interpreta-  son avis, ce principe n’est qu’'un principe d'inter-
tion used to determine whether a breach has beenetatiori qui seré dsterminer si une contravention
committed. That is, the principle only applies to eta ¢commise. En d'autres termes, ce principe ne
prevent the finding of a breach on the basis that the = s’applique que poechemmju’on ne conclue
parties have implicitly agreed that substantial per- qu'il y a eu contraventiegaed au fait que les
formance will be tantamount to strict performance.  parties ont implicitement convenu qautiex”

The principle cannot be used to qualify a breach as  substantielle des obligagigaaudraita’ une
minimal. Therefore, B¢ary J.A. held that Nadon  eotition rigoureuse. Il ne peut pese appliqe”
J., having found that a breach had been committed,  pour qualifier de minime une contravention. En
could no longer look to thde minimis principle to  consguence, le juge €rary a stati’'que le juge
conclude that the breach was so negligible as to  Nadoes apoir conclu qu’il y avait eu contra-
not constitute a breach. vention, ne pouvait plus s’appuyer sur le principe
de minimis pour conclure qu’elletait régligeable
au point de ne pas constituer une contravention.

Décary J.A. also suggested that Nadon J. had Le juge Dcary aegalement laissentendre que 24

misinterpreted the words of Duff C.J. Rierce.  le juge Nadon avait mal integi€’ les propos du
According to Ecary J.A.,Pierce does not stand  juge en chef Duff dans &aRierce. A son avis, il
for the general proposition that Canadian law  ne ressort pas deatejuar de fegn grérale,
leaves room for the operation of equitable doc- le droit canadien permet d'appliqueedgssth”
trines to relieve optionees from strict performance.  émsdSur Equity pour dispenser leeéficiaire
Rather,Pierce will only relieve deficient perform-  d'une option de I'exigence d'observation rigou-
ance of conditions precedent if the deficiency can  reuse. Au contrairet Rierce ne permet de
be related to the conduct of the owneecBry J.A.  reradier au dfaut de remplir les conditionsga~
then held that no such relation had been estab- lables que s'il est possiblgirdin rapport
lished in this case. entre lefdut et la conduite du proptéire. Selon
le juge DEcary, aucun rapport de cette nature n'a
et établi en 'espce.
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Décary J.A. held that Nadon J. erred when he Le juge DEcary a conclu que le juge Nadon avait
related the doctrine of “spent breach” to equity = commis une erreur en associaabria te la
considerations. According to eédary J.A., even  «contraventioprphée»a des consigfations fon-
though courts have endeavoured to soften theeesdur kquity. Selon lui, neéine si les tribunaux
harsh consequences of requiring strict performance  onée tdiadoucir les comgjuences dures de
by examining whether the wording of the agree-  I'exigence d’observation rigoureuseifemivsi
ment could support an interpretation that all condi-  le kbdl I'entente pouvait appuyer I'integpa”

tions must be fulfilled by the time the option was  tion selon laquelle toutes les conditions doivent

exercised rather than at the time they initially were  agirémplies au momentud’option est leee

to be fulfilled, the basic principle of strict perform-  gltitfu’au moment w elles devaient initialement
ance remains good law. Whether strict perform- etr&; le principe fondamental de I'observation
ance is required at any given time prior to the exer-  rigoureuse demeureglmele droit valable. La

cise of the option is a matter of construction of  question de savoir si I'observation rigoureuse est

each contract and the doctrine of spent breach is  reguisemioment doremavant la legé de I'op-

not an exception to this principle. tion ressatitinterprétation de chaque contrat, et
la théorie de la contraventionepmée n’est pas
une exceptiora ‘ce principe.

Décary J.A. held that the language used by the Le juge DEcary a dcide que les termes
parties is key to the interpretation of contracts engdopar les parties retént une importance
because courts must give effect to the intention of e esi” magte d'interpetation des contratgtant
the parties. He held that if the parties insisted that a  algoe’les tribunaux doivent metae>écution
condition precedent be fulfilled at a certain time,  lintention de celles-ci. Il sestake,” si les parties
then it should not be open to the courts to decide  ont engistir qu'une condition pelable soit
that it could be fulfilled at a later time. This would  remg@ien certain moment, il ne devrait pEise”
amount to rewriting the contract. To this end, loisible aux tribunauxedelel que cette obliga-
Décary J.A. cited the words of Cairns L.JTemax  tion peutetre rempliea’une date ultieure, car cela
Seamship Co. v. The Brimnes (Owners), [1975] équivaudraita’un remaniement du contrét.cette
Q.B. 929 (C.A), at p. 971: “While it can properly  fin, le jugedafy a ci les propos du lord juge
be said that a person who has paid late has reme-  CairnS@axsSeamship Co. c. The Brimnes
died his failure to pay, it cannot be said that he haOwners), [1975] Q.B. 929 (C.A)a’la p. 971:
remedied his failure to pay punctually.” TRADUCTION] «Bien qu’on puisse valablement

affrmer qu’'une personne qui a payapes
I"echkéance a remdié a son @faut de payer, on ne
saurait affirmer qu’elle a reedié a son éfaut de
payer de fagn ponctuelle.»

Turning to clause 30, the Court of Appeal held En ce qui concerne l'article 30, la Cour d’appel
that the inclusion of the words “promptly”, “in  a jegque linclusion des MOtSTRADUCTION]
accordance with the schedule” and “throughout  «promptement», «en coefoanet [Echéan-
this Agreement” in this clause led to the ines- cier» et «pendant touteda durtontrat» ame-
capable conclusion that the appellant could only  naiustablement ‘conclure que I'appelante ne
enforce the option if it had made each and every  pouvait obtengcligioh for€e de I'option que
payment the very day it was due under clause 11. si elle avait fait chaque versement éenjeumm”
| would note that the Court of Appeal’s reference il devatré”en vertu de l'article 11. Je fais
to the option clause includes the notatioac]]  remarquer que le renvoi, par la Cour d'apgela’
after the words “Clause 10".d2ary J.A.’s reason-  clause d’option, comprend la ment®ag)xfapres

ing suggests that he proceeded on the assumption  les mots «article 10». Il semble ressortir du raison-
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that the reference to clause 10 in the option clause  nement du gagyDju’il a tenu pour acquis

was a typographical error intended to read clause  que le red\asticle 10 dans la clause d’option

11, although no such finding was made by the triaktait une erreur typographique et qu'il aurait fallu y

judge. lire les mots «article 11», bien qu’une telle conclu-
sion n'ait paset tirée par le juge de preere ins-
tance.

Décary J.A. allowed the appeal on the basis of Le juge DEcary a accueilli 'appel en fonction de 28
the appellant’s breach of clause 11. As a result, he la contravention de I'appdlartielé 11. Il n'a
did not find it necessary to address the breach of  donc pasgugssaire d’aborder la question de

clause 25. la contraventiam |"article 25.
Analysis Analyse
Nature of the Contract La nature du contrat

A great deal of the written and oral arguments in Une grande partie de 'argumentatienrite et 29

this case were directed at establishing whether the  orakemé en I'espCe visaita' dterminer si
option is an independent contract from the under-  l'option constituait un contegieimdint de la
lying charter party or whether it is simply a term of  charte-partie sous-jacente ou si elleetaien

the charter party. In other words, the question qu'une simple mad&it” d’autres termes, la
which arose was whether the facts of this case give  question sewtif de savoir si, d'aps les

rise to a single contract or to two separate but faits deekepté affaire, il existait un seul con-
related contracts. trat ou encore deux contrats distincts, mais con-

nexes.

The respondent urged this Court to find that the L’intim'ee a invi€ notre Coum conclure que la °
option clause creates a separate contract from the  clause d’op#ienuor contrat distinct de la
charter party. According to the respondent, the  charte-partie. Selon &mtlaption est un «con-
option is a “contract within a contract”. In order to  trat dans le contrat». Pour comprendre la raison
understand why the respondent takes this position,  pour laquelle Emt@nadogt’ce point de vue, il
it is useful to examine the performance of con-  est utile d’examineedigion des contrats de
tracts more generally. For this purpose, | will refer cofaplus grérale. Pour ce faire, je meféreraia
to two well recognized textbooks on contracts: deux ouvrages bien connus enentatntrac-

G. H. Treitel'sThe Law of Contract (9th ed. 1995) tuelle, soithe Law of Contract (9¢ éd 1995) de
and S. M. WaddamsThe Law of Contracts (3rd  G. H. Treitel, etThe Law of Contracts (3¢ éd.
ed. 1993). 1993) de S. M. Waddams.

Both Treitel and Waddams recognize that, as a Treitel et Waddams reconnaissent tous les deut
general rule, parties to a contract must perform  quégitergnérale les partiea un contrat doi-
their obligations specifically as dictated by the vent remplir les obligations qu’il leur impose
contract. However, if the performance is deficient, exmmssit. Cependant, si I'egltion est dfec-
for example in quality, quantity or timeliness, itis  tueuse, par exemple sur le plan de ke, glealit”
accepted that the defect in performance must attain  guantit’de Echéance, on reconnague le
a certain minimum degree of seriousness to entitleefaud "d’exécution doit avoir un minimum de gra-
the non-offending party to rescind the contract. e yibur que la partie non fautive puisssiliér le
The failure in performance must substantially contrat. L'@oeion doit priver d’'une fan
deprive the other party of what was bargained for.  substantielle I'autre partie de ce quégtec@. n”
This concept is referred to as substantial non- Ce concepkest ddmme l'inercution subs-
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performance or as a requirement that a breach go  tantielle ou I'exigence que la contravention touche

to the “root” of the contract. In English legal litera- a «l'essence mrhe» du contrat. Dans la doctrine

ture, the expression “substantial failure” is used. If ~ anglaise, on trouve I'expressimiartial fail-

this minimum standard is not met, rescission willure» («dgfaut grave»). S'il n'est pas satisfat °

not be available to the non-offending party. This  cette norme minimale, la partie non fautive ne peut

party will be forced to settle for a remedy in dam-  pesiliér le contrat et ne peut obtenir que des

ages. Thus, courts are concerned with the conse- dommageéssintLes tribunaux s'ietessent

guences of the deficient performance and the donc auwegoestes de I'ecution @&fectueuse

nature of the prejudice caused to the non-offending a &t nature du pjldice causa la partie non

party when determining whether rescission is  fautive lorsque vient le tempgsiderdsi la esi-

available (Treitel, at pp. 685-86; Waddams, at liation et demaneé (Treitel, aux pp. 685 et

pp. 394-96). The case éfongkong Fir Shipping  686; Waddams, aux pp. 3@ 396). Il ressort de

Co. v. Kawasaki Kisen Kaisha Ltd., [1962] 2 Q.B.  l'aret Hongkong Fir Shipping Co. c. Kawasaki

26 (C.A)), stands for the proposition that courtsKisen Kaisha Ltd., [1962] 2 Q.B. 26 (C.A.), que

will apply this type of substantial non-performance les tribunaux appliqgueront ce type dee crit’

test to determine if rescission is available in cases  ddiogtion substantielle pouretErminer si la

involving charter party contracts like the one in esiliation peuefre demaneé dans des affairesio”

guestion. il est question de chartes-parties comme celle qui
est en cause.

The important point for the purposes of this case Ce qu'il importe de souligner aux fins de la&pr’
is the fact that, in the past, courts have distin- sente affaire, c’est que, dang Jdggasiunaux
guished deficient performance in bilateral con-  etatbli une distinction entre I'exution @fec-
tracts from deficient performance of options, tueuse erengatié contrats bilataux et la legé
which have generally been categorized as unilat-efeatleuse d'options, qui onteggralementeté
eral contracts. A brief review of basic contract law  quadi§i'de contrats unit#ux. Il peuefre perti-
principles may be in order. nent d’examinerelbgment les principes fonda-

mentaux du droit des contrats.

A bilateral contract is a contract in which both  Un contrat bilagtal est un contrat par lequel les

parties undertake obligations through an exchange  deux parties sous@ivdes obligations au
of promises. Acceptance of a bilateral contract, as  moyen edlmange de promesses. Eerdyal,
a general rule, occurs when the offeree communi-  I'acceptation d'un contratddietieu lorsque le
cates its counter-promise to the offeror. In contrast,  destinataire de I'offre communique sa contre-pro-
a unilateral contract is one in which a party makes  mad&affrant. En revanche, un contrat unilat-
a promise in return for the performance or forbeareral est un contrat par lequel une partie fait une
ance of an act. There is no counter-promise to per-  promesse en contrepartieddidexéu de la
form this act or forbearance. In this way, a unilat-  noaeexion d'un acte. Il n'y a aucune contre-
eral contract is a contract in which only one party = promesseeci#e’ ou de ne pas eoiter cet
undertakes a promise. This promise takes the form  acte. Ainsi, un contratrahiést’ un contrat par
of an offer which can only be accepted by per- lequel une seule partie fait une promesse. Cette
formance of the required act or forbearance. Such promesse prend la forme d’une offre qui ne peut
performance provides the other party’s consideraetre acce@é qu’au moyen de I'ecution ou de la
tion, allowing it to enforce the original promise  noreeufion de l'acte vis” Une telle egCution
(Treitel, at pp. 35-36; Waddams, at p. 1Uhjted  donnea l'autre partie une contrepartie lui permet-

tant de faire ex€uter la promesse originale (Trei-

tel, aux pp. 35 et 36; Waddanasla p. 111{Jnited
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Dominions Trust (Commercial), Ltd. v. Eagle Air-  Dominions Trust (Commercial), Ltd. c. Eagle Air-
craft Services, Ltd., [1968] 1 All E.R. 104 (C.A.)). craft Services, Ltd., [1968] 1 All E.R. 104 (C.A.)).

As noted above, courts have generally cat- Comme nous l'avons vu, les tribunaux ostgy 34

egorised options as unilateral contractsMitsui,  ralement qualif” les options de contrats undat”

supra, Major J. set out the three principal features  raux. DMrisui, précit, le juge Major aenu-

of options, at pp. 200-201: (1) exclusivity and emn aux pp. 200 et 201, les trois principales

irrevocability of the offer to sell within a specific  caradstiques des options: (1) exclusiviet irg-

time period; (2) specification of how the contract  vocabilié I'offre de ventea lintérieur d'un

of sale may be created by the option holder; andelaidd€cis, (2) spcification de la fegn dont le

(3) obligation of the parties to enter into a contract  contrat de venteepreuteé par le titulaire de

of sale if the option is exercised. At page 201, l'option, et (3) obligation des parties de conclure

Major J. cites the following words of Lord Diplock  un contrat de vente si I'option esélévia page

in Sudbrook Trading Estate Ltd. v. Eggleton, 201, le juge Major cite, en les approuvant, les pro-

[1983] 1 A.C. 444 (H.L.), at pp. 476-77, with  pos suivants de lord Diplock damibrook

approval: Trading Estate Ltd. c. Eggleton, [1983] 1 A.C. 444
(H.L.), aux pp. 476 et 477:

The option clause cannot be classified as a mere TRADUCTION] La clause d’'option ne sauragtré
“agreement to make an agreement.” There are not any gealifi'simple «engagementonclure un accord».
terms left to be agreed between the parties. In modern Il ne reste aucune condition sur laquelle les parties doi-
terminology, it is to be classified as a unilateral or “if’ vent s’entendre. En langage moderne, alteedypita®
contract. Although it creates from the outset a right on edifife contrat unilatal ou conditionnel. Bien qu’'elle
the part of the lessees, which they will be entitled, but eecrs le @&part, pour les locataires un droit qu'ils
not bound, to exercise against the lessors at a future pourront, stres gbliggs, opposer aux bailleues °
date, it does not give rise to any legal obligations on the une dateewt€, elle ne donne naissareeudcune
part of either party unless and until the lessees give obligagaid pour ni 'une ni l'autre des parties tant
notice in writing to the lessors, within the stipulated et aussi longtemps que les locataires n'avisent pas par
period, of their desire to purchase the freehold reversioecrit les bailleurs, dans leeldi imparti, de leur esir
to the lease. The giving of such notice, however, con- d’achetavéasion de propetaire franc relative au
verts the “if” contract into a synallagmatic or bilateral bail. Cette notification change toutefois le contrat condi-
contract, which creates mutual legal rights and obliga- tionnel en un contrat synallagmatiqueeoal kjlat
tions on the part of both lessors and lessees. ee des droits et des obligations juridiquesipfoques

entre les bailleurs et les locataires.

In Canadian Long Island Petroleums Ltd., Dans Canadian Long Island Petroleums Ltd., 3°
supra, at p. 732, Martland J. states: epitg, a la p. 732, le juge Martland affirme:
In other words, the essence of an option to purchase is En d’autres mots, la nature d’'une option d’achat est

that, forthwith upon the granting of the option, the de dornkoptant, apeS que l'option &t accoree,
optionee upon the occurrence of certain events solely le ggevii'exiger qu’on lui tranefe la prope# si
within his control can compel a conveyance of the prop- certains faits, dont il a seul decm@rproduisent.
erty to him.

Thus, it is clear that an option may take the form Il est donc clair qu’une option peut prendre |a3®
of a unilateral contract. Upon granting the option,  forme d'un contrat erdlatEn accordant I'op-
the optionor undertakes the promise to honour its  tion, le donneur d’option promet d’en respecter les
terms if it is exercised by the optionee. The modslgi elle est l@é par I'optant. Par contre,
optionee, on the other hand, is under no corre- [l'optant n’a aucune obligation correspondante de
sponding obligation to exercise the option. How-  lever l'option. Cependant, pour lever I'option,
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ever, if the optionee chooses to exercise the option,  I'optant n'aueargaiplir les conditions pa-
it can do so simply by performing the required lables requises.
conditions precedent.

In contrast to the substantial non-performance Par oppositiona la th€orie de I'inextcution
doctrine which they have applied to bilateral con-  substantielle qu’ils ont appleux contrats bila-
tracts, courts have historically tended to requireerauk, les tribunaux ont eu tendance, dans le
that conditions precedent to the exercise of options epasekiger que les conditionsgalablesa’la
be strictly performed to give rise to liability on the  devd'options soient rigoureusement respest’
part of the optionor. For example,Rierce, supra,  pour que la responsabdidu donneur d’option soit
a mortgagor in default executed a quit claim deed ewmafar exemple, darRierce, précit, un
of the mortgaged land to the mortgagee, who wasebitelr hypoth€aire en dfaut avait siga’'un acte
in possession following foreclosure proceedings.  de renonciation au terraindgygotim faveur du
In a letter from the mortgagee’s solicitor to the eancier hypothCaire, qui en avait la possession
mortgagor’s solicitor which accompanied the quit  la suite deeghaes de forclusion. Par lettre de
claim deed, the mortgagor was granted a right, for ~ I'avocatelanciér hypotdcairea celui du @bi-

a period of three months, to repurchase the land  teur fggaite quietait jointea I'acte de renon-
upon payment of the full amount due under the  ciationghdtelir hypotbcaire s’est vu coefer,
mortgage. This Court found, at pp. 250-51, that  pour enegé de trois mois, le droit de racheter
even though the option formed part of the arrange- le terrain en payant le monegnal ité la
ment by which the equity of redemption was eamte hypottcaire. Notre Cour a conclu, aux
released, the parties had clearly expressed their  pp. 250 et 251 ,emoe,si’option faisait partie
intention that the land rest in the mortgagee free  de I'entente par laquelle le droit deetaithat ~
from the equity of redemption. Clearly, the option = abandohes parties avaient clairement exg@im’

was a separate, unilateral contract and the condi- la el le cancier hypotbcaire demeure
tions precedent to its exercise had to be strictly  en possession du terrain, libre du droit de rachat. Il
performed. According to Duff C.J. (at p. 252): estdent que l'option constituait un contrat uni-

latéral distinct et que les conditionseptablesa’sa
levée devaientefte rigoureusement respees.
Selon le juge en chef Dufa(fa p. 252):

It is well settled that a plaintiff invoking the aid of the ~ TRADUCTION] Il est de jurisprudence constante que le
court for the enforcement of an option for the sale of = demandeureglainé I'aide du tribunal pour obtenir
land must show that the terms of the option as to time edeton foree d’'une option d’achat d’'un bien-fonds
and otherwise have been strictly observ€de owner doit dmontrer qu’il a rigoureusement obsenlés
incurs no obligation to sell unless the conditions prece- medadi¢’ I'option, et notamment les modaditrela-
dent are fulfilled or, as the result of his conduct, the tives @aleigH respecter. Le proptaire n'est nulle-
holder of the option is on some equitable ground ment tenu de vendre tant que les coneiladdepr”

relieved from the strict fulfilment of them. . . . [Empha- ne sont pas remplies ou que, en raison de sa conduite, le
sis added.] titulaire de l'option n’'est pas disperE les remplir
rigoureusement pour un motif reconnuegpity . . . [Je
souligne.]
Likewise, inWest Country Cleaners (Falmouth) De méme, dansWest Country Cleaners (Fal-

Ltd. v. Saly, [1966] 1 W.L.R. 1485 (C.A.), mouth) Ltd. c. Saly, [1966] 1 W.L.R. 1485 (C.A)),
Danckwerts L.J., at p. 1489, noted that “an option  le lord juge Danckwerts a sodlignp. 1489,
of this character is a privilege — a right which has  quepUCTION] «une option de cette nature est
always been treated by the law as requiring com-  un @g®ik— un droit qui a toujoursts” consi-
plete compliance with the terms and conditions erédSur le plandgal comme exigeant le respect
upon which the option is to be exercised”. Accord- complet des mesladi€lon lesquelles I'option
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ing to the Court, this principle applies even if the
condition is the performance of an obligation
under another term of the contract in which the
option is contained (at pp. 1489-90).

The apparent rationale for the inapplicability of

La raison apparente de linapplical@litde la

daiite “levee». Selon la cour, ce principe s’ap-
pliquenme”si la condition est I'exution d’'une
obligatiewye par une autre modalitiu contrat
dont I'option fait partie (aux pp. 1489 et 1490).

39

the doctrine of substantial non-performance to the eottle” de I'inexcution substantielle aux condi-

conditions precedent for the exercise of options is
the absence of mutual promises in unilateral con-
tracts. That is, since the optionee has made no
counter-promise, the optionor has no remedy if the
performance is deficient except to refuse to honour
its promise. The unavailability of the substantial
non-performance doctrine is thus not based on a
requirement for certainty (Treitel, at p. 723). The
end result is that deficient performance of a condi-
tion precedent to the exercise of an option will
allow the optionor to refuse to honour the option
without showing that there was substantial non-
performance. On the other hand, if the perform-
ance in question is a promised term of a bilateral
contract, like a charter party, the substantial non-
performance doctrine would apply to limit the
non-offending party’s right to rescind. In this way,
it appears that the current law prevents the substan-
tial non-performance doctrine from relieving defi-
cient performance of conditions precedent in
option contracts because it automatically catego-
rizes them as unilateral in nature.

tiorslablesa’la leee d’options est I'absence
de promessporues dans les contrats umitat”
raux. Autremeetadit,dona”que I'optant n'a
fait aucune contre-promesse, le donneur d’option
n'a aucun recours en axltiex@fectueuse,
si ce n'est le refus de remplir sa promesse. L'im-
possilflitvoquer la teorie de I'inexcution
substantielle ne repose donc pas sur une exigence
de certitude (Teeikelp.” 723). La comsjuence
ultime est quediation @fectueuse d’'une con-
ditioeatmblea’ la lexée d’'une option permettra
au donneur d'option de refuser d’accepes la lev’
de 'option sameudtrer I'existence d’une inex”
cution substantielle. Par contregaiti®x’en
cataé Une modald” expresse d'un contrat
béledtl, telle une charte-partie, laethie de
I'imexition substantielle s’appliquerait pour lim-
iter le dragsifiation de la partie non fautive.
Ainsi, le droit actueliparajgcher la teorie de
l'ieextion substantielle de rewhiera I'exécu-
tisfeadleuse de conditionseatables de con-
trats d'option, car il les qualifie automatiquement

d’unilatéraux par nature.

It thus becomes clear why the respondent urges On comprend donc pourquoi lintiee” invite

this Court to find that the option is a separate con-
tract from the underlying, bilateral charter party. It

seeks to have the option categorised as an indepen-

dent, unilateral contract to prevent the appellant
from relying on the argument that it has substan-
tially performed the contract. However, while an
option may be a unilateral contract, not all options
are unilateral contractierce, supra, has been

40

notre @aronclure que l'option est un contrat

distinct de la charte-partierhl&atSous-jacente.
Elle clerfeliee qualifier I'option de contrat
wrdditindEpendant pour enegher I'appelante
d’'invoquer I'argument qu’ellecat&ié contrat

decofa, substantielle. Toutefois, bien qu’une
option peifssaun contrat unilatal, ce n'est pas

toujours le cas. LearPierce, précit, agté inter-

interpreted as establishing that all options are uni- ettgoémmestablissant que toutes les options sont

lateral contracts. | disagree and would add that any
previous case law which restricts the interpretation
of options in this way must not be followed. That
an option may be an element of a bilateral contract
in which it is contained rather than an independent,
unilateral contract is supported by this Court’s
decision inMonk Corp. v. Idand Fertilizers Ltd.,

des contratenanilatJe ne suis pas de cet avis

et j'ajouterais qu'il ne faut pas suivre la jurispru-
dencerdgife qui restreint ainsi I'interpdtion

des options. Le fait qu’'une option puisse constituer

elémént du contrat bilatal dont elle fait partie

plugu’'un contrat unilaral indpendant est

étaye par l'arét de notre CoumMonk Corp. c.
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[1991] 1 S.C.R. 779, where it was recognized thatsland Fertilizers Ltd., [1991] 1 R.C.S. 779, dans
a single contract can contain terms which relate to  lequedtd eeconnu qu’un seul contrat peut con-
different subject matters. tenir des modditelativesa ‘differents objets.

Whether a contract which contains an option La question de savoir si un contrat comportant
clause establishes a single, bilateral contract or two  une clause d’option constitue un seul contrat bilat-
separate contracts, one bilateral and the other unéral 6u deux contrats distincts, l'un bdedl et
lateral, is a matter of construction. Courts must  Il'autre werddtest une question d'integation.
examine the text of the contract and the context Les tribunaux doivent examiner édibelbn-
surrounding it in order to determine the intention  trat et le contexte dans lequel il s'inscrit pour
of the parties, keeping in mind that this Court has etedhiner l'intention des parties, tout en ayant °
previously approved of the tendency by courts to  I'esprit que notre Caja approue’la tendance
treat offers as calling for bilateral rather than uni-  des tribuacansiérer que les offres comman-
lateral performance whenever a contract can fairly  dent ueeuggh bilagrale pludt qu'unilagrale
be so construedawson v. Helicopter Exploration  dans tous les casuail est vraiment possible de
Co., [1955] S.C.R. 868, at p. 87ger Rand J. donner une telle integfafion au contraDawson

c. Helicopter Exploration Co., [1955] R.C.S. 868,
a la p. 874, le juge Rand.

In the case at bar, the option and the charter En I'espece, l'option et la charte-partie qui la
party in which it is contained are intimately con-  contient sont intimemess.liPar exemple, un
nected to one another. For example, an examina- examen de la question de la conteeplartie r’
tion of the issue of consideration reveals such a  I'existence d'un tel lien. Une option qui n'a pas de
connection. Without consideration, an option is  contrepartie est emdsidiomme une simple
treated like a simple offer. In such a case, the offre. Dans un tel cas, I'offrant peut retirer I'option
offeror can withdraw the option at any time prior a tout moment avant I'acceptation, ce qui constitue
to acceptance, a power clearly running contrary to  un pouvoir qui va nettemi@mcontre de la
the very nature of the option. See for example  natweende 'option. Voir, par exemple, Anno-
Annotation, “The Law of Options”, [1930] 1 tation, «The Law of Options», [1930] 1 D.L.R. 1, °
D.L.R. 1, at p. 2; M. J. Cozzillio, “The Option la p. 2; M. J. Cozzillio, «The Option Contract:
Contract: Irrevocable Not Irrejectable” (1990), 39 Irrevocable Not Irrejectable» (199@atB9U.
Cath. U. L. Rev. 491; P. M. Perell, “Options, L. Rev. 491; P. M. Perell, «Options, Rights of
Rights of Repurchase and Rights of First Refusal  Repurchase and Rights of First Refusal as Con-
as Contracts and as Interests in Land” (1991), 70  tracts and as Interests in Land» (1R9d),B70
Can. Bar Rev. 1, at p. 3; V. Di CastriThe Law of can. 1, a la p. 3; V. Di CastriThe Law of Vendor
Vendor and Purchaser (loose-leaf), vol. 1, at pp. and Purchaser (feuilles mobiles), vol. 1, aux pp. 6-
6-16.1 to 6-18. In his articlaypra, Cozzillio notes  16.1a '6-18. Dans son articlégc. cit., Cozzillio
that in the case of options contained in lease agree-  note que, dans le cas d'options faisant partie de
ments, American courts have been willing to pre-  contrats de location, les tribunaericaams
sume that the rental payments under the lease sergtaient disposs a pesumer que les loyers vess’
as consideration for the option (at p. 509). In his  aux termes de tels contrats servent de contrepartie
book, supra, Di Castri notes that Canadian courts,  aux options qui y seati@gs & la p. 509). Dans
like those in the United States, are also willing to  son ouvigmet., Di Castri fait remarquer que,
presume that options contained in lease agree l'instar des tribunaux aenicains, les tribunaux
ments gain consideration through the payment of  canadiens sont eux ausssdispestumer que
rent under the lease (at p. 6-17). In his article, les loyerevensx termes d'un contrat de loca-
supra, Perell confirms that this is the practice in  tion servent de contrepartie aux options qu'il con-
Canada (at p. 4). For Canadian cases which found ftefd ¢. 6-17). Dans son article pluecent,
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that options contained in lease agreements gailoc. cit., Perell confirme que cette pratique a cours
consideration through the payment of rent under au Cawraldap; 4). En ce qui concerne la juris-
the lease, see for examiideku v. Daku (1964), 49  prudence canadienneiba ét conclu que le ver-
W.W.R. 552 (Sask. C.A.)Friesen v. Bomok sement des loyers gr(s au contrat servent de
(1979), 95 D.L.R. (3d) 446 (Sask. Q.BNieckar  contrepartie aux options grlies dans les contrats
v. Siwa (1976), 67 D.L.R. (3d) 378 (Sask. Q.B.);  de location, voir notamieki c. Daku (1964),
Nilsson v. Romaniuk (1984), 59 A.R. 39 (Q.B.). 49 W.W.R. 552 (C.A. Saskdiesen c. Bomok

(1979), 95 D.L.R. (3d) 446 (B.R. SaskNieckar

c. Siwa (1976), 67 D.L.R. (3d) 378 (B.R. Sask.);

Nilsson ¢. Romaniuk (1984), 59 A.R. 39 (B.R.).

The option in the present case requires consider- L'option en I'esgce requiert une contrepartie 43
ation to be binding on both parties, but it can be  pour lier les deux parties, mais il est possible de
assumed that it is based on the same considerationesumper qu’elle est ford” sur la rafe contre-
as the underlying lease, namely the lease pay- partie que le contrat de location sous-jacent, soit
ments. In this way, the charter party and the option  les layemsrser. De cette dan, il y a un lien
in this case are specially connected. eaal entre la charte-partie et I'option dont il est

guestion en 'esgce.

Another connection between the option and the L'option et la charte-partie soegalement bes 44
charter party is the fact that the option is specifi-  du fait qu'il estigi'que la legé de I'option
cally made dependent on the performance of theepedd du respect des modaditde la charte-
terms of the charter party. An option is not always  partie. Il n'est pas toujoevs e la legé
made dependent on the performance of the under-  d’'une opé&pand” de l'eetution du contrat
lying contract. InRe Kennedy & Beaucage Mines  sous-jacent. DanBe Kennedy & Beaucage Mines
Ltd., [1959] O.R. 625 (C.A.), an agreement gaveltd., [1959] O.R. 625 (C.A.), une entente accordait
the defendant a 99-year lease of land whicla la partie dfenderesse un bail d'un bien-fonds
included an option to purchase that same land at  d'ureedie 99 ans qui comprenait une option
any time during the currency of the lease. This  d'achat du bien-fantdsit” moment pendant la
agreement did not expressly make the option eeudu bail. Cette entente neewoyait pas
dependent upon fulfilment of the covenants of the  expreeat que la lexé de l'option dpendrait
underlying lease. Nevertheless, the optionor du respect des stipulations du contrat sous-jacent.
brought an action seeking a declaration that the Le donneur d'optiorammpins intemt” une
optionee was not entitled to exercise the option  action en vue d’'obtenir un jugertianamnt’ que
because it had breached the covenants of the lease.  I'optant n’avait pas le droit de lever I'option, vu
The Ontario Court of Appeal found that the lease  gu'il avait contrevenu aux stipulations du bail. La
and the option were separate and independent con-  Cour d’appel de I'Ontario a conclu que le bail et
tracts, although contained in the same document.  'omiaient deux contrats distincts et épeh-
One of the reasons the court came to this conclu-  damisieny’ils faisaient partie duamie docu-
sion was the fact that the option was not made  ment. L'une des raisons pour lesquelles la cour est
dependent on the covenants in the underlying parvancette conclusioetait qu'il n'était pas
lease. pevu que la leeé de l'option dpendrait du

respect des stipulations du bail sous-jacent.

The present case involves another significant La présente affaire comporte un autre lienf*®
connection: the option and the charter party important: I'option et la charte-partie portent sur le
involve the same property, namely the vessel the emenbien, soit le navir€hallenge One. Dans
Challenge One. In Daku, the plaintiff brought an Daku, le demandeur avait intentine action en vue
action for specific performance of an option con-  d’obtenirdxion en nature d’'une option conte-
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tained within a lease. Under the agreement, the
plaintiff received a three year lease of real property
and an option to purchase that same property. The
Court of Appeal unanimously allowed the applica-
tion. In a concurring decision, Brownridge J.A.
stated, at p. 557: “It is true, of course, that a lease
and an option may be two separate agreements
although contained in one document”.

nue dans un bail. L'entente accordait au deman-
deur un bail d'un bien-fonds d'weeddutrois
ans et une option d’achat de ce bien-fonds. La

Cour d'appel a accueilli I'appBlunanimig.
Dans ses motifs concordants, le juge Brownridge a

adlg p. 557: TRADUCTION] «ll est vrai, bien
entendu, qu’'un bail et une option peuvent consti-

tuer deux ententes distinetas siils font partie

d’'un seul document».

However, Brownridge J.A. went on to find that

the option and the lease could not be separated on

the facts of that case. He concluded that the docu-
ment as a whole would have to stand or fall in its
entirety (at p. 557). Thus, since the lease stood, so
too did the option.

In contrast, inDavis v. Shaw (1910), 21 O.L.R.
474 (Div. Ct.), a document contained a purchase
and sale agreement for one parcel of land, and an
option to purchase another parcel of land. In that
case, the plaintiff sought specific performance of
the option and argued that the sale of the first par-
cel of land constituted the consideration for the
option to purchase the second parcel. The court
rejected this submission. According to the court,
the option to purchase the second parcel of land
was not sufficiently connected to the sale of the
first parcel of land to allow for a finding that the
sale price also constituted consideration for the
option. The court thus found that the two agree-
ments, the sale and the option, though contained in
the same document, were two independent agree-
ments.

Cependant, le juge Brownridge a ensuite conclu

gue l'option et le dtaiemt” pas eparables

selon les faits de I'affaire. Il a conclu que le docu-
ment dans son ensembleettevaiiaintenu ou
engégralementd’la p. 557). Ainsi, comme le

baiktait maintenu, I'option était elle aussi.

Par contre, dans l'affairBavis c. Shaw (1910),

21 O.L.R. 474 (C. div.), un document contenait
une convention d'achat-vente d’'une parcelle de
terrain,eteentju’'une option d’achat d’une autre

parcelle de terrain. Dans cette affaire, le deman-
deur sollicitaitcgdon en nature de I'option en

faisant valoir que la vente de |larpreaicelle

de terrain constituait la contrepartie de I'option

d’achat de la eleexparcelle. La cour a reget’

cet argument. Selon elle, I'option d’achat de la

dmugi parcelle de terrainetdit pas suffisam-

mergeld la vente de la prermié parcelle pour

gu’elle puisse conclure que le prix de vente consti-
tegalément une contrepartie de l'option. La

cour a donc conclu que les deux ententes (la vente
et I'option) constituaient deux entaqes-ind”

dantes eme si elles faisaient partie demé doc-

ument.

The apparent inconsistency between the cases of L'incompatibilité apparente des atsDavis et
Davis and Daku can be reconciled by the fact that Daku peutétre aplanie par le fait que, dans un cas,

in one case the underlying contract and the option
applied to two separate parcels of land, while in
the other the underlying contract and the option
applied to the same property. Thus, Davis,

le contrat sous-jacent et I'option s'appliguaient °
deux parcelles de terrain distinctes, alors que, dans
l'autre cas, le contrat sous-jacent et I'option s’ap-

pliquaient au rafne bien. Ainsi, dans I'atDavis,

where the underlying contract and the option u l® contrat sous-jacent et I'option s'appliquaient

applied to two separate parcels of land, the coura deux parcelles de terrain distinctes, la cour a con-

found two separate contracts, though contained in a ¢lkexistence de deux contrats distincts quoique

the same document. Daku, where the underlying  faisant partie duemmé document. Dans l'atr”

contract and the option applied to the same propPaku, ou le contrat sous-jacent et I'option s’appli-

erty, the court found a single contract. guaient amm bien, la cour a conchu I'exis-
tence d’'un seul contrat.
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Based on the examination of the facts in the pre- Compte tenu des faits de laepente affaire, je 4°

sent case, it is my opinion that the lease and the  suis d’avis que le contrat de location et I'option

option form a single, bilateral contract. This single  constituent un seul contrarddila€e seul et

contract contains many terms, some relating to the  unique contrat contient de nombreusessmodalit”

lease, others to the option. The option itself forms  dont certaines ont trait au contrat de location, et

part of the consideration flowing from the respon-  d’autee$pption. L'option elle-ngme constitue

dent to the appellant under this bilateral contract. el@mént de la contrepartie consentie par I'inti-
mée a I'appelante en vertu de ce contrat Igitat’

Interpretation of the Contract L’interprétation du contrat

Having found that the option in the present case Aprés avoir conclu que I'option en cause dans 1a°
is a clause of the bilateral charter party, it must espnte affaire est une clause de la charte-partie
next be determined whether the parties have dvddg; il faut ensuiteatider si les parties ont
expressly provided for literal and strict enforce-  exprasmit pevu I'exécution rigoureuse et la
ment of any or all of the terms of this contract. lettre de I'ensemble ou d'une partie desasodalit”
Courts will generally give effect to the parties’ de ce contrat. Les tribunaux megt@maigment
intentions by upholding any clear contractual pro-a exscution l'intention des parties en confirmant
visions which provide that the breach of a certain  toute disposition contractuelle claireeqoit pr”
term, no matter how slight, will justify rescission  que le moindegadt’ de respecter une modalit’
of the entire contract by the non-offending party  dmnpistifiera laeSiliation de tout le contrat par
(Waddams,supra, pp. 400-401; Treitelsupra, la partie non fautive (Waddamsp. cit., aux
pp. 694-95;Lombard North Central Plc. v. But-  pp. 400 et 401; Treitegp. cit., aux pp. 694 et 695;
terworth, [1987] Q.B. 527 (C.A))). If the parties Lombard North Central Plc. c. Butterworth, [1987]
have made no such provisions, the bilateral nature  Q.B. 527 (C.A.)). Si les parties n'orgviearpr’
of the contract in the present case will require that  ce sens, notre Cour devra appligeeridadin”
this Court apply the substantial non-performance  l'awedion substantielle en raison de la nature
doctrine. bilagrale du contrat en I'espe.

One element of performance which parties to a L'un des €léments d’egcution que les parties 5%
contract may wish to have strictly interpreted is the  peuvent souhaiter voir @égrgirictement est le
timing of performance. ItUnited Scientific Hold-  délai d’exécution. DandJnited Scientific Holdings
ings Ltd. v. Burnley Borough Council, [1978] A.C.  Ltd. c. Burnley Borough Council, [1978] A.C. 904,
904, the House of Lords traced the legal and equi- la Chambre des ktatdida faon de traiter le
table treatment of the timing of performance. Gen- eladd’exécution en common law et equity. En
erally, at common law at the time of the Judicature =~ common d&W#epoque desludicature Acts, le
Acts, time was presumed to be of the essence in all  respect alais éfait ggréralement Sung
contracts. However, as Lords Diplock and Simon  constituer une condition essentielle de tous les
of Glaisdale point out inUnited Scientific, at  contrats. Toutefois, comme les lords Diplock et
pp. 927-28 and pp. 940-41 respectively, even at  Simon of Glaisdale le font remarquenideths
that time exceptions to this strict common lawScientific, aux pp. 927 et 928 et aux pp. 940 et 941
approach were being recognized and developed. At  respectiven@ng anetteepoque, des excep-
the same time, in equity, time was generally pre- tiarsette approche restrictive de common law
sumed not to be of the essence. Rarkin v.  étaient reconnues etdblies.A la méme epoque,
Thorold (1852), 16 Beav. 59, 51 E.R. 698, Lord egnity, le respect desethis nétait pas grérale-
Romilly M.R. noted that “time is held to be of the = merequm® constituer une condition essentielle.
essence of the contract in equity, only in cases of  [Bankin c. Thorold (1852), 16 Beav. 59, 51
direct stipulation, or of necessary implication” E.R. 698, letraades ofes lord Romilly a sou-

(p. 65). Similarly, inSickney v. Keeble, [1915] ligné que TRADUCTION] «le respect desathis n'est
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A.C. 386 (H.L.), Lord Parker of Waddington said, = coegidéomme une condition essentielle du con-

at pp. 415-16: trat erequity que dans les cas de stipulation
expresse ou deeduction ecessaire» (p. 65). De
méme, danstickney c. Keeble, [1915] A.C. 386
(H.L.), lord Parker of Waddington a dit, aux
pp. 415 et 416:

Where it [equity] could do so without injustice to the TRADUCTION] Lorsqu’en [quity] il etait possible de le

contracting parties it decreed specific performance not- faire sans commettre d'ingudtegmrd des parties

withstanding failure to observe the time fixed by the contractantegcligioh en naturetait ordonee mal-

contract for completion, and as an incident of specific e IgrEfaut de respecter leldi fixé par le contrat pour

performance relieved the party in default by restraining la fin des travaaxtige d'accessoire de I'egltion

proceedings at law based on such failure. en nature, la partiefauat dfait exoerée par une
restriction des recours foed sur son efaut.

This is really all that is meant by and involved in the Il s’agit vraiment de la seule signification et de la

maxim that in equity the time fixed for completion is seule eqnshce de la maxime qui veut quequity
not of the essence of the contract, but this maxim never el fiXé pour la fin des travaux n’est pas une condi-
had any application to cases in which the stipulation as tion essentielle du contrat; mais cette maxime n’a jamais
to time could not be disregarded without injustice to theeté appliq@e dans les casi®@n ne pouvait passer outre
parties, when, for example, the parties, for reasons best eladigé sans @ér d’injustice envers les parties, soit
known to themselves, had stipulated that the time fixed lorsque, par exemple, les parties avaientstipul’
should be essential, or where there was something in the des raisons cetiaient propres, que leeldi fixé
nature of the property or the surrounding circumstances detvaieSsentiel ou lorsqu’weément dans la nature
which would render it inequitable to treat it as a non- des biens ou dans les faits en cause faisait en sorte qu'il
essential term of the contract. ne serait pgaitable de cons@lér cette stipulation

comme nétant pas une modaditéssentielle du contrat.

In United Scientific, supra, Lord Diplock reiter- Dans United Scientific, précit, lord Diplock a
ated the historic approach of equity to the issue ofeitérg ainsi,a la p. 927, la fegn dont lequity a
the timeliness of performance as follows, at p. 927:  ahqdf le pass’la question du respect delal”

d’exécution:

... the rules of equity, to the extent that the Court of TRAPUCTION] . . . envertu desegles de I'equity, dans la
Chancery had developed them up to 1873 as a system meslaeCour de la chancellerie les aveiablies,
distinct from rules of common law, did not regard stipu- jusqu’en 1873, en tant gemeydistinct desegles de
lations in contracts as to the time by which various steps la common law, les stipulations des contrats relatives au
should be taken by the parties as being of the essence cflai ddins lequel les parties devaient prendre certaines
the contract unless the express words of the contract, the mesiesnt’pas consttbes comme des conditions
nature of its subject matter or the surrounding circum- essentielles du camtraias que le libed'du contrat,
stances made it inequitable not to treat the failure of one la nature de son objet ou les circonstances I'entourant
party to comply exactly with the stipulation as relieving fassent en sorte gu'il semiliteble de ne pas consi-
the other party from the duty to perform his obligations ered’que le efaut d’'une partie de se conformarla
under the contracfEmphasis added.] lettree 1a stipulation en causegdgeait I'autre partie de
son devoir d’egcuter ses obligations en vertu du con-
trat. [Je souligne.]

Thus, at the time of the Judicature Acts, equity En congquencea I'epoque dedudicature Acts,
presumed that time was not of the essence unlessetaitipEsung, enequity, que le respect degldis
the parties had expressly made it of the essence oretaitn’pas une condition essentielle, sauf si les
the nature of the property or circumstances  parties l'avaient egpress’stiplié” ou si la
allowed for such a presumption. Since the Judica- nature du bien ou des circonstances en cause per-
ture Acts, the rule of equity has prevailed in  mettait une telsgmption. Depuis I'adoption
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Canada and there is therefore no general presump- Judésature Acts, la gle dequity prévaut au
tion that time is of the essence. See for example in ~ Canada, de sorte gu’il n’existe aesomgtoh
Alberta, Judicature Act, R.S.A. 1980, c. J-1, s. 22; exgrale que le respect deslas est une condition
in British Columbial.aw and Equity Act, R.S.B.C.  essentielle. Voir, par exemple, en Alberta,
1996, c. 253, s. 31; in ManitobMercantile Law  Judicature Act, R.S.A. 1980, ch. J-1, art. 22; en
Amendment Act, C.C.S.M, c. M120, s. 5; in New  Colombie-Britanniquéaw and Equity Act,
Brunswick, Judicature Act, R.S.N.B. 1973, c. J-2, R.S.B.C. 1996, ch. 253, art. 31; au Manitoba,
s. 32; in NewfoundlandJudicature Act, R.S.N. modifiant le droit commercial, C.P.L.M.,
1990, c. J-4, s. 91; in Nova Scotladicature Act,  ch. M120, art. 5; au Nouveau-Brunswidlgi sur
R.S.N.S. 1989, c. 240, s. 43(8); in Ontafiber-  |’organisation judiciaire, L.R.N.-B. 1973, ch. J-2,
cantile Law Amendment Act, R.S.0. 1990, c. M.10,  art. 323 Terre-Neuve Judicature Act, R.S.N.
s. 15; in Prince Edward Islan8preme Court Act, 1990, ch. J-4, art. 91; en Nouveleosse Judica-
R.S.P.E.Il. 1988, c. S-10, s. 29(2); in Saskatcheture Act, R.S.N.S. 1989, ch. 240, par. 43(8); en
wan, Queen's Bench Act, R.S.S. 1978, c. Q-1,  Ontaribgi modifiant e droit commercial, L.R.O.
s. 45(6). Similarly, inUnited Scientific, Lord 1990, ch. M.10, art. 1%; I'lle-du-PrinceEdouard,
Simon noted, at p. 940, that “in modern EnglishSupreme Court Act, R.S.P.E.l. 1988, ch. S-10,
law time is prima facie not of the essence of a con-  par. 29(2); en Saskatchmeams Bench Act,
tract”. SeeLaw of Property Act, 1925 (U.K.), 15 & R.S.S. 1978, ch. Q-1, par. 45(6). Dem&, dans
16 Geo. 5, c. 20, s. 41. United Scientific, lord Simon a souligna la
p. 940, TRADUCTION] «qu’en droit anglais contem-
porain, le respect desldis n'est pasa premere
vue une condition essentielle du contrat». V@i
of Property Act, 1925 (R.-U.), 15 & 16 Geo. 5.
ch. 20, art. 41.

This Court must therefore begin from the pre- Notre Cour doit donc partir de lagsdmption >4

sumption that time is not of the essence in the con-  que le respectldissdést pas une condition
tract in the present case. However, keeping in  essentielle du contrat excd'e§fependant, en
mind that parties to commercial contracts are free  agdtgsprit que les partiea un contrat com-
to make time of the essence in relation to the per-  mercial sont libres de faire du respedaides d”
formance of any contractual obligationdnited une condition essentielle de leoadtion de toute
Scientific, at p. 923;Scandinavian Trading Tanker ~ obligation contractuelle United Scientific, a la
Co AB v. Flota Petrolera Ecuatoriana — The  p. 923; Scandinavian Trading Tanker Co AB c.
Scaptrade, [1983] 2 All E.R. 763 (H.L.), at Flota Petrolera Ecuatoriana — The Scaptrade,
p. 768), | must assess whether these parties have  [1983] 2 All E.R. 763 §Hd_p, 768), je dois
expressly made time the essence of this contractrifiar si les parties en ont fait expresgnt une
through the incorporation of a “time of the  condition essentielle dsemt contrat par 'inser-
essence” clause. If they have not, this Court may tion d’'une clause de riguewglalss MEme si
still conclude that time is of the essence if the elles ne l'ont pas fait, notre Cour peut toujours
nature of the property involved or the circumstance  conclure que le respeetaleest une condition
of this case call for such an interpretation. essentielle si la nature du bien en cause ou les cir-
constances de la gsénte affaire regeiient une
telle interpgtation.

Is Clause 30 a “ Time of the Essence” Clause? L’'article 30 est-il une clause de rigueur des
délais?
This Court must look to the actual language Notre Cour doit seeaférer aux termes emes °°
used by these parties in clause 30, the option esilr les parties larticle 30, soit la clause
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clause, to determine whether it was their intention  d'option, peterhiner si elles ont voulu faire
to expressly make time of the essence. The respon-  eapressdu respect de®ldis une condition
dent submits that since this is a commercial con-  essentielle. L&iatsoutient que, vu qu'il s’agit
tract entered into by equal parties, the wording of  d'un contrat commercial conclu par deux parties
clause 30 must be strictly construed. The resporegal€s, le libe#”de l'article 30 doit recevoir une
dent further submits that the words “promptly and  inttiqaion stricte. Elle faigalement valoir que
in accordance with the schedule” make time of the  I'expressT®ADUCTION] «promptement et en
essence in relation to the lease payments. Accord-  condoewéc [Echéancier» fait du versemeat °
ingly, the argument goes, the appellant's single  temps des loyers une condition essentielle. En con-
late payment, even though it was caused by a banlequesice, suivant cet argument, le seul versement
error and quickly remedied with interest, allows tardif de I'appelante, bien gstilteé d’'une erreur
the respondent to put an end to the option. de la banque et qu'il y ait rapideénmtedié
par le paiement de la somme due et desrétd”
courus, permed I'intimée de mettre fim 1'option.

Before discussing the strict interpretation urged Avant de discuter de linterptation stricte -
by the respondent, | would point out that commer-  @migar l'intir€e, je tiensa souligner que des
cial parties should be familiar enough with the  parties qui font du commerce devraient avoir une
applicable law to know that they must use very  connaissance suffisante du droit applicable pour
precise words if their intention is to make time the  savoir qu’elles doivent utiliser des esopEtis
essence of a contract. This is self-evident given  pour exprimer leur intention de faire du respect des
that the reason for the inclusion of a clause of thiselaid'une condition essentielle d’un contrat. Cela
nature in the first place is to provide certainty va de s@int done” que linclusion d’'une telle
about the consequences of breach which the sub-  clause vise avardtahlir, au sujet des cams”
stantial non-performance doctrine cannot provide.  quences dfantdi'exccution, une certitude que
Furthermore, because of the real possibility of an ne g@blif la tiEorie de l'inexcution substan-
unjust enrichment, courts must be certain that it tielle. De plus, en raison de la pesgibild”
was the parties’ intention to allow any breach of  d’enrichissement sans cause, les tribunaux doivent
the timing of performance, no matter how minoretre” certains que les parties ont voulu permettre
or non-prejudicial, to justify rescission of the entire  que tout manquementedais d’excution, peu

contract. importe gu’il soit mineur ou nongjuidiciable, soit
suffisant pour justifier lagsiliation de tout le con-
trat.

In my opinion, the words used in clause 30 are A mon avis, les mots utilesa I'article 30 ne
simply not precise enough to satisfy this Court that ~ sont simplement pas assezpprir convaincre
these parties intended to make timely lease pay- notre Cour que les parties avaient I'intention de
ments the essence of this contract. The word faire du versartemps des loyers une condi-
“promptly” adds nothing to the words “in accor-  tion essentielle du contrat. Le mot «promptement»
dance with the schedule”. Read together, these  n’'ajoute rien aux mots «en cenfauad’
words call for regular payment. Nothing excep- ecl8ancier». Interm@tés conjointement, ces mots
tional about the obligations of the parties can be  exigent que les versements soiemseffiettu-
inferred. This conclusion is bolstered by the valleguliers. On ne peut rien erdiliire d'ex-
respondent’s admission in oral argument that con-  cepticanigtgard des obligations des parties.
tracts used in this industry often include the actual  Cette conclusietegg par I'admission de I'in-

timée, lors des plaidoiries, que les contrats eslis”
dans ce secteur comprennent souvent I'expression
[TRADUCTION] «le respect desethiis est une condi-
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words “time is of the essence” when the parties  tion essentielle» lorsque les parties ont, en fait,
intend to, in fact, make time of the essence. I'intention de subordonnecuton du contrah
une clause de rigueur deslais.

Binnie J., in his separate reasons, attaches greatLe juge Binnie, dans des motifs distincts,>®
importance to the use of the words “full perform-  attache une grande importance auxRRDUE|
ance” in clause 30. An examination of the use offlON] «exécute toutes les obligations» de I'article
this expression in case law reveals that these  30. Il ressort d'un examen de l'utilisation de ces
words, which do not appear to be terms of art, mots, non techniques semble-t-il, dans la jurispru-
refer to the obligation to do all things required  dence qu'ils ontdrfidbligation de faire tout ce
under the contract, not to the manner of perform-  que le contrat demande de faire, et ada pas °
ance of the obligation; sdeeMesurier v. Andrus  facon d’exécuter cette obligation; volreMesurier
(1984), 31 R.P.R. 143 (Ont. H.C.), at p. 168,c. Andrus (1984), 31 R.P.R. 143 (H.C. Ontj,la
reversed on other grounds (1986), 54 O.R. (2d) 1  p. 168, mfpour d’autres motifs (1986), 54
(C.A)). This view is also advocated in the United  O.R. (2d) 1 (C.A.). Ce point de vagatsient
States; see for examplacob & Youngs, Inc. v.  préconi€ auxEtats-Unis; voir, par exempléacob
Kent, 129 N.E. 889 (N.Y. 1921), at p. 890 & Youngs, Inc. c. Kent, 129 N.E. 889 (N.Y. 1921),
(Cardozo J.)Halsbury's Laws of England, which a la p. 890 (le juge Cardozo). Dahwlsbury's
Binnie J. quotes, refers to “exact” performancelLaws of England, que cite le juge Binnie, on parle
when addressing the issue under review here, but edgion @ la lettre» exact» performance) au
states that even exact performance is mitigated by = moment d’aborder la questioneexamifgs-
the doctrine of substantial non-performance in ecegy’mais on y affirme queeme I'exécutiona la
appropriate cases; selalsbury’s Laws of England  lettre est aghuge par la thorie de I'inexcution
(4th ed. 1998), vol. 9(1), at para. 921. | would substantielle dans des cas asprepniHals
therefore conclude that the use of the words “fullbury’s Laws of England (4¢ éd. 1998), vol. 9(1), au
performance” by these parties was not sufficientto  par. 921. Je suis donc d’avis de conclure que I'uti-
change their obligations, particularly since timely lisation par lesgmntes parties des mots eexte
performance, which is at issue here, is generally  toutes les obligaticetsit pas suffisante pour
considered to be a separate issue. changer leurs obligatiansdona”particulere-
ment que I'egcutiona temps, qui est en cause en
I'espéce, est gréralement cons&ée comme une
guestion distincte.

Even if it could be said that the words of clause M&me si on pouvait affirmer que les mots utili->°
30 are adequate to make time of the essence irs aslarticle 30 sont suffisants pour faire du
relation to the lease payments, the actual wording  respect @las dine condition essentielle en
of clause 30 could only support a finding that time  pratide versements de loyer, le libetle cet
is of the essence in relation to Clause 10, since it  article pourrait seuletaget Une conclusion
reads: “payments being made promptly and in  que le respectetigs dst une condition essen-
accordance with the schedule of clause 10 through- tielle en ce qui concerne l'artietant@ohe”
out this Agreement”. The respondent urges this  qu'il parle de faire «les versenssmis promp-
Court to find that the reference to clause 10 in the  tement et en coef@weit’ IEctéancier de I'ar-
option clause is a typographical error and was ticle 10 pendant touteela dlucontrat». L'inti-
meant to read “clause 11". It appears that the Fed- ee mvite notre Coun ‘statuer que le renva -
eral Court of Appeal proceeded on this assumption  l'article 10 dans la clause d’'option est une erreur
since its reference to the option clause includes the  typographique et qu’il aurait fplut™y lire
notation “[sic]” after the words “clause 10”. As  «l'article 11». La Cour d'appetéfale pard”
noted, no such finding was made by the trial judge.  avoir exaliffaire en fonction de cette suppo-
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Both clauses 10 and 11 contain schedules. Further-
more, a reference to clause 10 in the option clause
is more consistent with what the parties would rea-
sonably have intended had they addressed their
minds to this issue upon entering the charter party.
Indeed, it makes more commercial sense that the
respondent would be more insistent on receiving a
total of $85,000 per year than each monthly pay-
ment on the exact day it falls due. In addition, it is
unlikely that the parties could have intended that a
single late payment among 35 payments made over
a five year term, caused by no fault of the appel-
lant and quickly remedied with interest, would
void the option, given its importance to the con-
tract as a whole.

sition, car en reradgaause d'option, elle a

eréina’ mention <ic]» apes les mots «article

10». Comme nous l'avons vu, aucune conclusion
de cette natet® tirée par le juge de preere
instance. Tant l'article 10 que l'artetbbllg- -
sentléaricier. De plus, un renvai l'article
10 dans la clause d’option est plus compatible avec
ce que les parties auraient raisonnablement voulu
si elleta@ht penokés sur cette question en
signant la charte-partie. En fait, il est plus logique,
du point de vue commercial, queel’insiste
davantage pour qu'une somme totale de 85 000 $
lui soit eer€haque ame, plubt que pour que
chaque versement mensuel soit fait ke journ”

gme @ il est di. En outre, il est peu probable

gue les parties aient pu vouloir que, des 35 verse-
mentsa faire sur une griode de cing ans, un seul
versement tardif neesultant pas d'une faute de
'appelante et ayardt® rapidement fait par la suite,
avec les irngféts courus, annule I'option, vu I'im-
portance qu’'elle reata I'egard du contrat dans son
ensemble.

Since the option clause expressly refers to Vu que la clause d’'option renvoie exprsent
clause 10 and not clause 11, it is logical to cona l'article 10 et non paa l'article 11, il est logique

clude that the parties could only have intended that
time be of the essence in relation to clause 10,

de conclure que les parties emembreoulu
assujettir I'articke urfe ‘clause de rigueur des

should the words used in fact be sufficient to imply ela@s, a8 supposer que les mots utlsdans cet

a time of the essence clause. The trial judge prop-
erly found no breach of clause 10 because the
appellant’s single late payment did not breach the
clause 10 requirement to pay $85,000 for the year
in which the late payment occurred. As the trial

judge found, the late payment was, at most, a

breach of clause 11, which sets out the exact day

upon which each monthly payment was due.

article soient effectivement suffisanedpoer d”
I'existence d’une telle clause. Le juge éeepremi’
instaneeiged bon droit qu'il n’a pagtt con-
treadiauticle 10 vu que I'appelante, en faisant
un seul versement tardif, n'a paseraabexi-
gence de cet article gu’elle paie la somme de
85 000 $ powrd'@emdant laquelle elle a fait
un tel versement. Comme I'a conclu le juge de pre-

miere instance, le versement tardif constituait tout
au plus une contraventianl’article 11, quietablit

la jourrée a laquelle chaque versement mensuel
devaité€tre effecte’

Having found that the actual wording of clause Ayant conclu que le libedl"de I'article 30 ne
30 reveals no intention on behalf of these parties toevéle” aucune intention expresse de la part de ces

expressly make timely lease payments of the
essence in relation to the exercise of the option by

the appellant, this Court must next assess whether

the nature of the property involved or the circum-

parties de faire du verserremps des loyers

une condition essentielle ée ldedwption par
I'appelante, notre Cour doit mairemannel

si la nature du bien en cause ou les circonstances
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stances in the present case call for such an inter- desame affaire commandent une telle inter-
pretation. petation.

Can “Time is of the Essence’ be Implied fromthe  Larigueur des délais peut-elle s'inférer du bien en
Property Involved or the Circumstancesinthe Pre-  cause ou des circonstances de la présente affaire?
sent Case?

Time will be presumed to be of the essence if Le respect deseliis sera @m$une constituer 92
the subject matter of a contract is the acquisition of  une condition essentielle si I'objet du contrat est
a perishable commodity or something which is  I'acquisition de biemsgables ou de quelque
likely to rapidly change in value. See for example  chose dont la valeur est susceptible de fluctuer
Lang v. Provincial Natural Gas and Fuel Co. of  rapidement. Voir, par exemplkang c. Provincial
Ontario (1908), 17 O.L.R. 262 (Ch. D.jprague  Natural Gas and Fuel Co. of Ontario (1908), 17
v. Booth (1908), 21 O.L.R. 637 (C.A), affd O.L.R. 262 (Ch. D9grague c. Booth (1908), 21
[1909] A.C. 576 (P.C.)Hare v. Nicall, [1966] 2  O.L.R. 637 (C.A.), conf. par [1909] A.C. 576
Q.B. 130 (C.A); United <cientific, supra, at  (C.P.);Hare c. Nicall, [1966] 2 Q.B. 130 (C.A.);

p. 950. In such cases, if the seller fails to delivetUnited Scientific, précité, a la p. 950. Dans de tels
within the specified time, the buyer may be seri- cas, si le vendeur omet de livrer la marchandise
ously prejudiced. No such potential prejudice  danslaigigvu, I'acheteur peut subir ungju-
arises in the present case. The property atissueisa  dice grave. Awjudicerpotentiel de cette
vessel. It is not perishable. Furthermore, it cannot  nature n'existe eadé&dpe bien en cause est un
be said that its value will fluctuate greatly, as for  navire. Il n'est paisgable. De plus, on ne sau-
example, the value of corporate shares. In any ratepdre que sa valeur fluctuera beaucoup,
event, the appellant’'s lack of timeliness is in no  comme par exemple celle d’actions d’entreprise.
way related to the delivery of the vessel. Rather, De toutmnfale dfaut de I'appelante de
the appellant made a single late lease payment and  respecteldissnigst d’aucune €an liéea la
failed to deliver the log books in the manner livraison du navire. En effet, 'appelante n'a effec-
requested. As a result, | cannot conclude that the e quiln seul versement en retard et a omis de
nature of the property in the present case would livrer les journaux de bord denadguise. En
make it inequitable to presume time was not of the  egumsnce, je ne puis conclure que la nature du
essence in relation to the exercise of the option. bien en cause ecd'dsprit en sorte qu'il serait
inéquitable de @msSumer que le respect deslai$
n’etait pas une condition essentiedlda’ lexée de
I'option.

Finally, | must assess whether the circumstances Enfin, je dois fifier si les circonstances entou-%2
surrounding this contract would make it inequita-  rant ce contrat feraient en sorte qu'il eaiit in”
ble for this Court to presume that time was not of  table de la part de notre Cowsdmer'que le
the essence in relation to the exercise of the option.  respectlkdés mktait pas une condition essen-

tielle a la lexée de l'option.

The respondent places a great deal of emphasis L'intimee insiste beaucoup sur la nature com&
on the commercial nature of this contract. How-  merciale @dsgnt contrat. Toutefois, il n'existe
ever, there is no general rule making time the  aucegt rgrérale voulant que le respect des
essence of all commercial contradihited Scien-  délais constitue une condition essentielle des con-
tific, supra, at pp. 924 and 950). Indeed,Umited  trats commerciauxUnited Scientific, précit, aux
Scientific, Lord Diplock refused to hold that a  pp. 924 et 950). En fait, démised Scientific,
timetable specified in a rent review clause was of  lord Diplock agefastonclure quedthéancier
the essence where no specific “time of theetabli dans une clause devision de loyerefait
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essence” clause was incorporated into the contract.  une condition essentielle, dans uneualfaire 0"

As in other cases, the Court was concerned with  contrat ne comportait aucune ctmise @e

whether the deficiency in performance was of vital ~ rigueur ddaisd"Comme dans d'autres cas, la

importance given the contractual context (Treitel,  cour s’est demsint®” @faut d’excution ree-

supra, at p. 715). tait une importance capitale compte tenu du con-
texte contractuel (Treitebp. cit., a la p. 715).

Although he was dealing with a charter party Meme si, dan§candinavian Trading Tanker Co
which did not contain an option, the words of Lord AB, précité, a la p. 768, iletait saisi d’'une charte-
Diplock in Scandinavian Trading Tanker Co AB,  partie qui ne comportait aucune option, lord
supra, at p. 768, are applicable here: Diplock y a tenu des propos qui s’appliquent en

I'espece:
Prima facie parties to a commercial contract bargainingTRAQUCTION] Les partiesdgitimesa premére vuea un
on equal terms can make ‘time to be of the essence’ of contrat commercialgquiemt dégala égal peuvent
the performance of any primary obligation under the subordonnearcliion de toutes les obligations princi-
contract that they pleas .. .When time is made of the palesepues au contrat qu’elles veulent [. aJuhe
essence of a primary obligation, failure to perform it clause de rigueur deais. d_orsque le respect d'un
punctually is a breach of a condition of the contract elaidést une condition essentielle d’une obligation prin-
which entitles the party not in breach to elect to treat the cipaleefieutdd’'une partie d’'eecuter I'obligation
breach as putting an end to all primary obligations under ponctuellemeiaut au non-accomplissement d’'une
the contract that have not already been performed. condition du contrat qui autorise l'autie glaotsr °
de traiter le non-accomplissement comme une extinction
de toutes les obligations principalesyrés au contrat
qui n'ont pas dja étt exscuges.

The fact that commercial parties are free to Vu que les parties qui font du commerce sont
make time of the essence rather than to make time  libres de faire ou de ne pas faire du respect des
not of the essence confirms that there is no generaklaisd'une condition essentielle, cela confirme
rule that time is of the essence in all commercial qu'il 'y a pasedk rggnérale voulant que le
contracts. Indeed, under such a rule, the essential respeatldisssbit une condition essentielle de
guestion surrounding the availability of rescission  tous les contrats commerciawaliEn suivant
would revolve around whether or not a given con-  une tatger’la question fondamentale qui se
tract could be classified as “commercial” or not.  poserait au sujet de la passdslitEsiliation
The actual intentions of the parties and require-  serait de savoir si un contrat gartnéu non
ments of the contractual context would be renderedtre qualifé de «commercial». L'intentionevita-
irrelevant. The problems of drawing a distinction  ble des parties et les exigences du contexte con-
on this artificial ground are apparent; see Treitel, at  tractuel perdraient toute pertinence. lessgzobl’

p. 742. gue causeraietablissement d'une distinction fon-
dée sur ce motif artificiel sorgvidents; voir Trei-
tel, a la p. 742.

The respondent also urged this Court to presume L'intim’ee aggalement invea'notre Courn piEsu-
that time is of the essence in the present case mer que le respedlaiesest’ une condition
because it involves the exercise of an option to  essentielle ered&sgar il concerne la leg’
purchase. According to this argument, time is  d'une option d'achat. Selon cet argument, le
always of the essence in relation to the exercise of  respeceldés ekt toujours une condition essen-
options. See for examplKrause v. Bain Bros. tielle en matre de leeé d'options. Voir, par
Alta. Ltd. (1972), 29 D.L.R. (3d) 500 (Alta. exemplérause c. Bain Bros. Alta. Ltd. (1972),
S.C.T.D.); United <ientific, supra; P. M. Perell, 29 D.L.R. (3d) 500 (C.Selinst. Alb.); United
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“Putting Together the Puzzle of Time of the Scientific, précité; P. M. Perell, «Putting Together
Essence” (1990), 6€@an. Bar Rev. 417, at p. 425;  the Puzzle of Time of the Essence» (199, 69
Di Castri,supra, at p. 6-12. du B. can. 417,4d la p. 425; Di Castripp. cit., & la

p. 6-12.

| must disagree with the statement that time is Je suis en @Saccord avec I'affirmation que le 68
always of the essence in option contracts. Option  respecetis dst toujours une condition essen-
case law reveals that courts have not applied any tielle des contrats d’'option. La jurisprudence en
such strict approach to the timing of performance.  enatid’option montre que les tribunaux n’ont
One example of the flexibility courts have applied pas adap€ approche aussi restrictevd’€gard
to performance in option contexts is the doctrine  dlaidd’exécution. La tkeorie de la contraven-
of spent breach. This doctrine mitigates against the  temmpé est un exemple de la souplesse des
severity of the application of the strict performance  tribunaux relativeenéakécution dans le cadre
rule to options by preventing deficiently performed  d'options. Cetéorib” atthue la rigueur de la
conditions precedent which have been remedied byeglerd’exécution stricte dans le cas des options en
the time the option is to be exercised from render- eahant que I'ee€ution dfectueuse des condi-
ing the option void. For example, BassHoldings  tions pealables,a’ laquelle il aefé rengdié au
Ltd. v. Morton Music Ltd., [1987] 2 W.L.R. 397 momentuol'on se propose de lever I'option,
(Ch. D.), a lease contract included an option to  annule cetteederriPar exemple, darBass
renew provided the tenant was not in breach of anfdoldings Ltd. c. Morton Music Ltd., [1987]
of the tenant’'s covenants contained in the lease. 2 W.L.R. 397 (Ch. D.), un bail comportait une
The tenant was at one time in breach of this condi-  option de renouvellementasigattndition que
tion because his rent was overdue. However, he e locataire ne contreaiemmen des engage-
had remedied that breach by the time he soughtto  ments qu'il avait pris dans le Aamtratoment
exercise the option. In its interpretation of the con-  dore’locataire a contreveraucette condition
tract, the court found that such “spent” breaches do  en ne payant pas s tleygs. Cependant, il
not prevent the exercise of the option. The lan- avafa dfen€dié a cette contravention au
guage here may be somewhat confusing. In reality, = momeiitaherchaita lever I'option. Dans son
this doctrine simply provides that the option clause  ingtgtion du contrat, la cour a conclu que de
is interpreted to mean that conditions precedent are  telles contravent@imées>» n‘empchent pas
met providing that the positive covenants of the laedéede I'option. Une certaine confusion peut
underlying contract have been performed at theesultér des termes utidis’en I'espCe. En ealit,
time of the exercise of the option. There is, there-  ceteorih” pevoit simplement que la clause
fore, no breach, even though some payments were  d’option est étdergomme signifiant que les
made late. Late payment can be remedied because conditeaiahbes sont remplies pourvu que les
this possibility is implied in the interpretation of  stipulations comportant obligation de faire du con-
the option clause. trat sous-jacent aie#trespe@és au moment de

la levée de l'option. Il n'y a donc aucune contra-
vention néme si des paiements oek “faits en
retard. Il est possible de rewdliera un paiement
tardif du fait que cette possibéitressort implicite-
ment de linterpetation de la clause d’option.

The doctrine of spent breach has also been rec- La théorie de la contraventioreiimée aegale- ©°
ognhized by Canadian appeal courts.Binchmont ment ét reconnue par des cours d'appel
Furniture Ltd. v. Loewen (1978), 84 D.L.R. (3d) canadiennes. DaBschmont Furniture Ltd. c.

599 (Man. C.A.), a lease contained an option td.oewen (1978), 84 D.L.R. (3d) 599 (C.A. Man.),
purchase “provided there be no default by the Ten-  un baieibiine option d’achatriRADUCTION]
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ant in any of the terms and conditions expressed ora la«condition que la locataire respecte chacune
implied in the within Lease” (p. 599). The tenant  des clauses expresses ou implicites du bail»
had defaulted under the lease, but there were no  (p. 599). La locataire avai enaadains enga-
outstanding defaults when the time came to exer- gemeensigpdu bail, mais avaie@ renedié a

cise the option. The Manitoba Court of Appgmt, la situation au moment de lever I'option. La Cour

Hall J.A., confirmed the trial judge’s interpretation  d’appel du Manitoba, sous la plume du juge Hall, a
of the option clause and allowed the tenant to exer-  coeffiimtéerprétation de la clause d’option don-

cise the option because the deficient performanceee par le juge de preare instance et a permas ~

of the lease had been remedied prior to the exer- la locataire de lever I'option parce qu’elle avait
cise of the option. See aldeetrillo v. Nelson  déja ren€dié a I'exécution @fectueuse du bail
(1980), 114 D.L.R. (3d) 273 (Ont. C.A)). avant de la lever. ¥galémenPetrillo c. Nelson

(1980), 114 D.L.R. (3d) 273 (C.A. Ont.).

My review of the doctrine of spent breach Il ressort de mon examen de l@dhie de la con-
reveals that courts have not assumed that time is  travemiongg que les tribunaux n’ont paspr’
always of the essence in option cases. The respon- e sum’le respect desldis est toujours une
dent's argument that time is necessarily of the  condition essentielle erarditiptions. L'argu-
essence in the present case simply because it ment dedéntioulant que le respect dedais
involves an option must therefore fail. soiecessairement une condition essentielle en

'espece du seul fait qu'une option est en cause
doit doncechouer.

No other circumstances in the present case sup- Aucune autre circonstance de l&gehte affaire
port a presumption that these parties would have etag€ une msSomption que les parties auraient
intended to make the timing of each of the 35 lease  voulu faire du momesdrait effecta’chacun
payments of the essence had they addressed their des 35 versements une condition essentielle, si
minds to this issue upon entering the charter party.  elletaisfit penokés sur cette question en
It is, to my mind, incredible that the parties could  signant la charte-partie. || m’apgiaracroya-
have intended that a single late payment among 35  ble que les parties aient pu vouloir gu’'un seul ver-
payments made over a five-year term, caused by  sement tardif sur les 35 versements eftectu’
no fault of the appellant and quickly remedied with  cours d'weréogdé de cing ans, alors que 'appe-
interest, would deprive the appellant of the option,  lanégait'pas responsable du retard et qu'elle y
given its importance to the contract as a whole. a rapidememdiernout en payant les méts,

This conclusion is reinforced when one considers  lui fasse perdre I'option en cause, compte tenu de
that the respondent did not insist on strict compli-  son importance relativement au contrat dans son
ance with the method of payment set out in clause  ensemble. Cette conclusion esegafole fait
11, a matter which will be discussed more fully  que litémi’a pas insistpour que le mode de
below. paiement @vu a l'article 11 soit respeeta la

lettre, une question qui fera I'objet d’une analyse

plus compéte plus loin.

Since the presumption that time is not of the Vu que la pesomption que le respect desads
essence has not been displaced, the bilateral nature  n’est pas une condition essentiekgén&fipas -
of the contract in the present case requires that thise et I'espCe, la nature bilatale du contrat
Court apply the substantial non-performance doc-  oblige notre&appliquer la thorie de l'inex-
trine. cution substantielle.
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Application of the Substantial Non-Performance  Application de la théorie de I'inexécution substan-
Doctrine tielle

1. Breach of Clause 25 1. Contraventiai'article 25

In the present case, the trial judge found that En I'espece, le juge de preemié instance a con- '3

clause 25 of the charter party, namely the duty to  clu qu'il y avait eu manquement mibamiele

provide log books, had been minimally breached. 25 de la charte-partie, notaanifpetigation de

| agree, noting however that this is not meant to be  fournir les journaux de bord. Je partage cette opin-
taken as an application of tde minimisnon curat  ion, mais je souligne que cela ne doit e

lex principle. Nevertheless, since there was some  irg&p@momme une application du princide
disagreement in the courts below about the appliminimis non curat lex. Néanmoins, vu que I'appli-

cation of this principle, | will take this opportunity  cation de ce principe a fait I'objet d'un certain

to address it briefly. @Saccord au sein des tribunaux d’instance-inf’
rieure, je profite de I'occasion pour I'aborderebri’
vement.
74

The trial judge below was of the opinion that a Le juge de prenere instanceetait d'avis que,
court can apphde minimis after finding a minor ams avoir constat’ une divergence mineure
divergence in performance from the express terms edigidn par rappod ce quietait pevu expres-
of a contract to prevent that divergence from beingemesit au contrat, un tribunal peut appliquer le
considered a breach. He made no distinction prindpeminimis afin d’emggcher que cette
between the application of the principle to unilat-  divergence soit amsidtomme une contraven-
eral as opposed to bilateral contracts. In contrast, tion. Pour les fins de I'application de ce principe, il
the Federal Court of Appeal was of the opinion  n’a fait aucune distinction entre les contrats unila-
that de minimis is only a rule of contractual etaux et les contrats bietux. Par contre, la Cour
interpretation used to determine whether or not a  d’amuBrdile a estim’que le principale mini-
breach has been committed. According tomisn’est qu'une egle d'interpetation des contrats
Décary J.A., the principle can only be applied to  @digour dferminer si une contravention a eu
prevent the finding of a breach on the basis that the  lieu. Selon le jagaryD’ce principe ne peut
parties had implicitly agreed that substantial per- s’appliquer que poueckmpde conclurea -
formance would be tantamount to strict perform-  I'existence d’'une contravention du fait que les par-
ance. He found that the principle could not be used ties se sont entendues implicitement pour qu’'une
to qualify a breach as minimal. Thereforegdafy = excution substantielle soit considé comme une
J.A. held that the trial judge, having found that a ecarion rigoureuse. Il a jegue ce principe ne
breach had been committed, could no longer look  pouvait pas aequialifier de minime une con-
to the de minimis principle to conclude that the travention. En amsnce, le juge &ary a
breach was so trivial that it did not constitute a ecid® qu'apes avoir constat’l'existence d'une
breach. However, like the trial judgeg€dry J.A.  contravention le juge de premaiinstance ne pou-
did not comment on whether the application of the  vait plus s’appuyer sur le puaecipeimis pour
de minimis principle would differ depending on  conclure que la contravergtait §i regligeable
whether a case involved a unilateral or a bilateral  qu’elle n’en constituait pas une. Toatéhoss,
contract. tar du juge de preené instance, le jugeddary ne

s’est pas pronomcsur la question de savoir si I'ap-
plication du principele minimis varierait selon que
I'affaire porte sur un contrat uniktal ou bilag¢tal.

While there is little jurisprudence which  Bien que peu de pcidents portent express” ’°

expressly addresses how ttie minimis principle  ment sur la faon d’appliquer le principee mini-
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is to be applied, the case law which does exist sugwis, il ressort de la jurisprudence existante que
gests that the approach of the trial judge is correct, I'approche emdpat’ le juge de preere ins-
providing it is specified that a finding ofle  tance est correcte, pourvu qu’il soiepi® qu'une
minimis means that no fundamental breach permit-  conclusion de manquement mineur signifie qu'il
ting rescission has been committed, not that there  n’y a eu aucune contravention fondamentale justi-
has been no breach giving rise to an action in dam-  fiaesibation, et non pas qu'il n’y a eu aucune
ages. For example, Runnymede Iron & Sedl Ltd.  contravention donnant liea Une action en dom-
v. Rossen Engineering and Construction Co., mages-irgféts. Par exemple, dans l'arRunny-
[1962] S.C.R. 26, this Court dealt with the defi- mede Iron & Seel Ltd. c. Rossen Engineering and
cient performance of a contract of sale. In the con€onstruction Co., [1962] R.C.S. 26, notre Cour
tract, the respondent agreed to sell and deliver steel  s’est ggergthr” I'excution @fectueuse d’un
rails to the appellant. Approximately 20 to 25 per-  contrat de vente. Dans le contrat,eBirdivait
cent of the delivered rails were defective. The  convenu de vendre et de livrer des rails an acier °
appellant sought to rescind the entire contract. The  I'appelante. Envir@n 28 pour 100 des rails
important element of the case for present purposes eslgtdient @fectueux. L'appelante a demand”
is the order in which this Court dealt with the ésmiliation de tout le contrat. Aux fins dugsent
breach. The Court first found that the respondent  pourveigntiént important de cette affaire est
had breached the contract by providing defective  I'ordonnance dans laquelle notre Cour s’est pro-
goods. Only then did the Court state tldg nonde sur la rupture du contrat. La Cour a d’abord
minimis could not be applied since at least 20 per-  conclu que légtiravait rompu le contrat en
cent of the goods were defective. This case thus  fournissant des bieng®ufachvice. Ce n'est
supports the approach of the trial judge, namely aqe moment que notre Cour a afirmie le
that a court should first find a divergence from the  prinoilgeminimis ne pouvait pas s’appliquer
performance dictated in the contract and theretant dona” qu'au moins 20 pour 100 des biens
assess whether that divergencel@sminimis. étaient entads d'un vice. Cet aet"appuie donc
'approche adomé par le juge de preare ins-
tance,a savoir qu’un tribunal doit d’abord consta-
ter une divergence par rappart’éxécution pres-
crite au contrat pour ensuiteetéfminer si cette
divergence est minime.

In Gillespiev. Wells (1912), 2 D.L.R. 519 (Man. Dans Gillespie c. Wells (1912), 2 D.L.R. 519
K.B.), the plaintiff and defendant entered a con- (B.R. Man.), la demanderesseetdnidedr ont
tract for the sale of land. The defendant agreed to  conclu un contrat de vente de terefiendeud”
sell its property in exchange for a promise from the  a aecdptvendre son terramnla demanderesse
plaintiff to make specified payments over a speci- en contrepartie d’'une promesse de caite derni
fied term. The defendant refused to transfer the  d’effectuer certains paiements pendanbdee p’
property claiming that the plaintiff had not fully qmiSe. Le dfendeur a refesde eder le terrain
performed a condition precedent, namely tendering  pour le motif que la demanderesse n’avait pas rem-
the full amount owing under the payment schedule.  pli cetapient une condition galable, soit le
The plaintiff brought this action for specific per-  paiemengégnél du montantudselon IEchéancier
formance. The Court found that the plaintiff had ewar’ La demanderesse a intentie action visant
indeed diverged from the contractually requireda obtenir I'exécution en nature du contrat. La cour
performance because her final payment was defi- ec@élque I'exécutiona laquelle avait prazk la
cient by $2.20. Nevertheless, the Court granted demanderesse divergeait effectivement de celle
specific performance by applyinde minimis to  requise par le contrat parce qu’il manquait 2,20 $ °
the plaintiff's slight deficiency in performance. In  son paiement final. La cowwaamoins ordore”
this way, the Court first found a divergence in per-  de&xtion en nature du contrat en appliquant le
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formance and only then appliele minimis. At no  principede minimis au Eger @faut d’exécution de

point in the judgment did the Court suggest ttat la demanderesse. Ainsi, c’est seulementespr’

minimis actually prevented the finding of a breach  avoir coastaté divergence d'exution que la

in the first place. The rule was simply used to qual-  cour a agpl&rincipede minimis. Nulle part

ify the breach as minimal. dans le jugement la cour nadas$éndre que le
principe de minimis 'empéchait de conclura une
contravention auepart. Le principe a simplement
eté utilis pour qualifier de minime la contraven-
tion.

While | agree with the trial judge on the method Quoique je partage I'opinion du juge de pre-’’

in which the de minimis principle should be  rmere instance sur ladan d'appliquer le principe

applied, | disagree that it should be applied in thale minimis, je ne suis pas d’accord pour dire qu'il

present case. | leave the scope of daeminimis vy a lieu de I'appliquer en I'egge. Je laisse le soin

principle, and more particularly whether it applies  @tedhiner la question de la peetdu principe

to unilateral contracts, to be determined in thede minimis et plus particubtrement celle de savoir

appropriate case. s'il s’applique aux contrats usikaiX, dans un
cas a il conviendra de le faire.

Instead of referring to thde minimis principle Au lieu de renvoyer au principge minimis en '8

in his interpretation of clause 25, the trial judge intet@mt I'article 25, le juge de preen€ ins-

should have interpreted this clause in light of tance aunaittéfpeter cet article en fonction du

s. 261(1) of theCanada Shipping Act, R.S.C., par. 261(1) de leoi sur la marine marchande du

1985, c. S-9, which states: Canada, L.R.C. (1985), ch. S-9, dont voici le
libelle:

261. (1) An official log shall be kept in every for- 261. (1) Un journal de bordeglementaire doiette
eign-going ship and every home-trade ship of or over tenu, dans la forme agppmuIi ce navire et approu-
fifty tons register tonnage registered in Canada in the ee pdr le ministre, sur tout navire au long cours et tout

appropriate form for that ship approved by the Minister. navire de cabotage dont la jauge au registre est de cin-
guante tonneaux ou plus et qui est immatecall
Canada.

According to the terms of the charter party, the Selon la charte-partie, I€hallenge One est un  7°
Challenge One is a home-trade ship which falls  navire de cabotage au sens du par. 261(1). Il est
within the scope of s. 261(1). It is described as aecrilcomme un navire d’environ 56,5 tonnes qui
vessel of about 56.5 tons which is to be operated  doit relier Harbour @é&apkson’s Arm White
between Harbour Deep and Jackson’'s Arm White  Bayleire-Neuve. En coeglence, l'art. 261
Bay, Newfoundland. Accordingly, s. 261 dictates  exige que les journaux de baicaldenge One
that the logs of th€hallenge One must remain on  demeureat son bord. En outre, l'article 25 ne
board the vessel. Furthermore, clause 25 makes no  mentionne ni le retrait des journaux de bord du
reference to the removal of the logs from the ves-  navire, nelzapation de copies de ces journaux.
sel or the making of copies of the logs. It refers to Il ne renvoie qu’aux journaux de boreees.m”
the actual logs only. The clause 25 requirement L’exigence de l'article 25 que I'appelante remette
that the appellant supply the logs to the respondent  les journaux de Bontiiméead la demande de
upon request should therefore have been inter-  celle-ci aurait dadteedinterpette comme une
preted as requiring the logs to be made available to  exigence que les journaux de bord saidat mis °
the respondent on board the vessel. | note, how-  disposition de émérbord du navire. Je sou-
ever, that it is likely that Nadon J. assumed clause ligne cependant que le juge Nadon a probablement
25 only required the appellant to supply the esuni® que I'article 25 obligeait simplement I'ap-



80

81

302

SAIL LABRADOR V. CHALLENGE ONE Bastarache J.

[1999] 1 S.C.R.

respondent with copies of the logs because he was

pelaateettre des copies des journaux de bord

aware of the statutory requirement that the actua I'intimée, car il connaissait I'exigence de la loi

log books remain on board the vessel.

gue les journaux de bord demeubend du

navire.

In the circumstances of the case, | would not Vu les circonstances de lagsente affaire, je

disturb the finding of the trial judge that there was
substantial compliance with clause 25. As men-
tioned, the Court of Appeal did not deal with
clause 25.

suis d'avis de ne pas maodifier la conclusion du
juge de premnstance que l'article 25 eté”
substantiellement respE&timme nous I'avons

vu, la Cour d'appel ne s’est pas proeerstir cet

article.

2. Breach of Clause 11

2. Contraventiarfarticle 11

Clause 11 of the charter party specifically states L'article 11 de la charte-partie @roit express-

that the appellant is to make monthly payments “in

cash in Canadian currency by way of Bank Trans-
fer and/or certified cheques”. Yet, the accepted
practice between these parties was for the appel-
lant to submit seven post-dated, uncertified che-
qgues to the respondent at the beginning of each
operating season. The adoption of this alternative
method of payment indicates that the respondent
was not insistent on strict compliance with the

method of payment set out in clause 11. It follows

that the respondent cannot now insist on a strict
application of clause 11. IA/S Tankexpress v.
Compagnie Financiere Belge Des Pétroles SA

ment que l'appelante doit faire les versements
mensuels «egesspt en devises canadiennes
sous forme de virement bancaire ceguesch’
esxtifiPourtant, les parties avaient convenu
que l'appelante remettrait sgpeshpostdas
non esdifintimée au ébut de chaque saison
d’exploitation. L'adoption de cet autre mode de
paiement montre queskintimsistait pas pour
que le mode de paietadtita’ I'article 11 soit
rigoureusement resples®nsuit que l'intinee
ne sawsorrdais insister pour que l'article 11

soit rigoureusement appliqgu'DansA/S Tankex-
press c. Compagnie Financiére Belge Des Pétroles

(1948), 82 Lloyd's L.R. 43 (H.L.), a charter party SA (1948), 82 Lloyd’s L.R. 43 (H.L.), une charte-

gave the owner a right to withdraw the ship if the
charterer did not pay “[ijn cash, monthly, in

partie donnait au etaipeile droit de reprendre
le navire si l'etiir ne le payait pagHADUC-

advance, in London”. However, the parties hadrion] «[e]n esgces, chaque mois lavance,a’

mutually adopted and accepted a practice whereby
the charterer would pay by sending a cheque to the
owner in the mail. Thus, like the respondent in the
present case, the owner did not insist on strict com-
pliance with the method of payment set out in the
agreement. IMmankexpress, the charterer made all
payments in accordance with the adopted practice,
but on one occasion the cheque arrived late
because it was delayed in transit due to war. The

Londres». Cependant, les parties avageat adopt”
acaptConcert une dan de proeder selon
laquelle ¢t paierait le promtaire au
moyen atpied expdiés par courrier. Ainsia
linstar de I'dingn I'esple, le propsataire
n'avait pas irsigour que la ethode de paie-
maenu@rdans I'entente soit rigoureusement
respecDans Tankexpress, I'affreteur avait
effetdus les versements confaménta la

House of Lords unanimously concluded that the ethude adog® par les parties maia,une seule

owner did not have the right to withdraw the ship

because the charterer had made payment in accor-

dance with the adopted practice. Lord Uthwatt
stated, at p. 57:

occasion, égudetait arrive en retard en raison
de la guerewigsais La Chambre des lords a
comclunanimi€ que le propetaire n'avait pas

le droit de reprendre le nagiemt done que I'af-

freteur avait fait le versement confameénta la
méthode adoge par les parties. Lord Uthwatt a
dit, a la p. 57:
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| fail to see that it is implicit in this particular arrange- TRADUCTION] Je ne vois pas comment cette entente par-
ment that the charterers are to take the risk that the eiieybgvoit implicitement que les afftéurs courent
agreed machinery, to which they must adhere, fails in a le risque quechkmisrhe convenu, qu’ils sont tenus
particular instance to perform the functions that both d’'observer, fafaatd une occasion en particulier.
have assigned to it.

...the charterers having complied with the working. .. les affeteurs, ayant respectentente conclue rela-
arrangement as to payment involved in the accepted tivemkent@thode accepg de paiement, n'ont pas
method had not breached the contract. eviel contrat.

Lord Du Parcq (with Lord Morton concurring)  Lord Du Parcq (lord Morton souscrivaatses 82

stated, at pp. 58-59: motifs) a dit, aux pp. 58 et 59:

I conclude, therefore, that if the charterers, when the TRALUCTION] Je conclus donc que si les afilrs, au
time came to make the payment due in September, momeld gersement est devenu exigible en sep-
1939, in fact acted in accordance with the “accepted tembre 1939, ont effectivement agi exefuiania
method,” the owners were not entitled, on the ground etkode accepg», les propeitaires n'avaient pas le
that, through no fault of the charterers, receipt of the droit, pour le motif que le paiemetaitparvenu en
payment was delayed, to exercise a remedy which was retaree i les affifeurs n’avaient commis aucune
open to them only “in default of” the payment stipulated faute, deesamlpif de la eparation pEvue seulement
by the contract. en cas «defd(t» du paiement stimildu contrat.

Whatever form of transmission is adopted, there is a Quelle que soit la forme de transmissies, aldopt”

possibility of delay, though it may be a slight possibil- existe une possjhitfme Egere, de retard. Si une

ity. If one party elects to rely on the postal service, or on partie choisit de s’en remettre au service postal ou au

any messenger of his own choice, he has to bear the messager de son choix, elle est responsable du retard de

responsibility for his agent’s delay; but when, as in this son mandataire; cependant, lorsque, comme c’est le cas

case, both parties are agreed that a cheque is to be sent, end,dsp deux parties ont convenu qu’ueqie

and it is in fact sent by suitable, and normally expedi- sera enpay’des moyens convenables et habituelle-

tious, means, the creditor must run the risk of delay merdditis et que le aiue est effectivement ache-

equally with the debtor. It seems to me to be hopeless to e aiisi, le agancier doit courir, au emie titre que le

contend that the owners’ acceptance of the method ofebitalir, le risque que le ehue arrive en retard. Il me

payment was subject to a condition, unexpressed but semble inutileededpe’ que l'acceptation, par les

implied, that if the cheque did not arrive in London on petpiies, de la sthode de paiemestdit assujettie

Sept. 27, the charterers, though they were not to blama la condition, inexprieé mais implicite, que si le

for the delay, should be treated as having made default, equehh’arrivait pasa ‘Londres le 27 septembre, les

and so would incur the risk of losing a contract of great etdtn's, mefne s’ils nétaient pas responsables du

value. If such a condition had been expressly stated, the retard, seeqets ravoir fait éfaut et courraient

charterers might well have thought that they were being donc le risque de perdre un contrat de grande valeur. Si

asked, not to conform to a sensible business arrange- une telle conditiort@eaipressment mentioneg,

ment, but to walk into a trap. les affeurs auraient fort bien pu croire qu'on leur
demandait non pas de se conformaine entente com-
merciale raisonnable, mais ptitde se laisser prendre
au pege.

In Zim Israel Navigation Co. v. Effy Shipping Dans l'affaireZim Israel Navigation Co. c. Effy 82
Corp. — The “Effy”, [1972] 1 Lloyd’'s Rep. 18 Shipping Corp. — The «Effy», [1972] 1 Lloyd’'s
(Q.B. Com. Ct.), the Court applied the reasoning  Rep. 18 (Q.B. Com. Ct.), la cour aeppligis”
in Tankexpress. In The “ Effy” , a charter party gave  sonnement dankexpress. Dans [I'affaire The
the owner a right to withdraw the ship if the char-«Effy», une charte-partie accordait au prefaife
terer did not make monthly cash payments in le droit de reprendre le navire sidiaffomet-
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advance. The parties had mutually adopted and tait d'effemtisrance des versements mensuels
accepted the practice that the charterer would pay  escesples parties avaient ado@f accem’
by notifying its Israeli bank to transfer funds to the  de concert danfaje proeder suivant laquelle
owner's London bank via an American bank. [I'effflr paierait en demandansa banque isea
Thus, as inTankexpress, supra, the owner had not  lienne de tragrsff des fonds la banque du pro-
insisted on strict compliance with the method of efaife,a Londres, par I'entremise d'une banque
payment set out in the contract. On one occasion, eriaaifie. Ainsi, comme dans ['affairfGankex-
the charterer notified its bank to transfer the fundgress, précitte, le propefaire n’avait pas insist
for a timely credit to be made to the owner's  pour que le mode de paiemam& ‘au contrat
account. However, due to a bank error, the transfer  soit rigoureusementaespaw occasion, I'af-
was late. The Court found the case to be indistin- etef a demamda sa banque de traesér les
guishable fromTankexpress. fonds pour qu’un @dit soit port”en temps utile au
compte du propetaire. Cependant, en raison d’'une
erreur de la banque, le transferet éffectd en
retard. La cour a conclu que l'affaire ne pouvait
pase€tre distingee de I'affaireTankexpress.

Likewise, | am of the opinion that the facts sur- De méme, je suis d'avis que les faits entourant
rounding the application of clause 11 in the case at  I'application de I'article 11 eeckesp peuvent
bar are indistinguishable froffankexpress. | again  pasefre distinges de ceux ddankexpress. La
refer to the decision of Lord Du Parcq in that case,  encore, je renvoie aux motifesegpo$drd Du
at p. 59: Parcq dans cette affaigela’ p. 59:

There is always a risk that a cheque may be lost inTRAQUCTION] Un chéque risque toujours de se perdre
transit, especially when it has to cross the sea, and since pendant qu'il est en cours de compensation, surtout lors-
all men, and even banks, are capable of error, it may, qu’il doit franchealoet,etant done”que tous les
through some blunder, not be met, although there aretres humains, eme les banques, sont susceptibles de
funds to meet itin either of these events the charterers commettre des erreurs, il se geld guite d'une
would no doubt remain liable to pay the hire due, but in evule quelconque le efue ne soit pas homyneme si
neither case would the delay in payment justify cancel- des fonds sont disponibles pour le faire. Quoi qu'il
lation of the contract .. The risk of delay in the post advienne, il ne fait aucun doute que lesteaffs”
was hardly more serious than the risk of delay in clear- seraient toujours tenus de payer les fretismbiaffr
ing the cheque. That these risks should be accepted by applicables, mais dans l'un et l'autre cas, le retard du
the owners is not surprising. [Emphasis added.] paiement ne justifierait pas I'annulation du contrat. [. . .]
Le risque de courrier en retardetdit gere pluselevé
qgue le risque de compensation tardive deqcke. Il
n'est pasetonnant que les proptaires doivent accepter
ces risques. [Je souligne.]

The fact that the respondent accepted the prac- L'acceptation par l'intire du mode de paie-
tice of making payment by post-dated, uncertified  ment pagquds postdas non certits est
cheques is inconsistent with its present insistence  incompatible avec le fait gu’elle insiste maintenant
on strict compliance with the clause 11 require-  pour que soit rigoureusementaedjgagence
ment that the appellant pay only with cash or certi-  de l'article 11 que I'appelante la paye seulement en
fied cheques on a given day. Lease payments were ecesmu par @gues certi®s,a une date eter-
made under a modified arrangement, rather than eenihés versements de loyer et# faits con-
under the strict terms set out in clause 11. The domarita une entente mod#é plutt que selon
modified method of payment accepted by the par- les medditictes de I'article 11. Le mode de
ties involved a risk of delay in clearing the che-  paiement nedifiCeps” par les parties compor-
qgues. Such a delay in fact occurred because of an  tait un risque de compensation tardeécudss ch’
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error by a bank employee. The respondent must
bear the consequences of this risk equally with the

En fait, un tel retard s’est produit en raison d’'une
erreur commise par uneaploghque. L'inti-

appellant because it materialized as a result of their ee doit assumer les catgiences de ce risque au
mutually accepted alteration of the strict terms of enm” titre que I'appelante, car ce dernier s’'est
the agreement. The respondent cannot now insist errabidé a la suite d’'une modification, accept”

that the option clause, which makes the availability
of the option dependent on the performance of the
written terms of the charter party, be strictly
applied to the appellant’s late payment under the
modified arrangement.

par les deux parties, des escstalites de I'en-

tente. Léetin€ sauraiteormais insister pour

gue la clause d'option, qui a assujetteéadev”

I'optidrexécution des modaét €crites de la

charte-partie, soit rigoureusement applicali

versement tardif que I'appelante a fait en vertu de
'entente modifée.

In Tankexpress, great emphasis was put on two
facts: there were sufficient funds available in the
account to cover the cheque on the due date; and

Dans Tankexpress, on a beaucoup insestsur
deux faits: il y avait suffisamment de fonds dans le

86

compte pour couvrir etpiech” la date

the charterer had no reason to expect that thoseechddihce, et I'affeteur n’avait aucune raison de

funds would be delayed in reaching the owner.
Similarly, in the present case, the appellant had
sufficient funds in its account to cover its cheque
and had no reason to suspect a bank error might
delay payment of those funds to the respondent.
The appellant always had the intention to pay on
time and took all the steps that it could reasonably
have been expected to take given the modified
payment arrangement into which the parties had
entered. What is more, upon being notified by the
respondent that its cheque had been refused, the
appellant promptly paid the amount due plus inter-
est in accordance with the respondent’s instruc-
tions. The appellant also made all of the remaining
payments under the charter party on time. Under
these circumstances, | would conclude that the
appellant substantially performed its modified
clause 11 obligations.

s'atteadre que ces fonds tardenparvenir au

petpreé. De rafne, en l'espCe, I'appelante

avait suffisamment de fonds dans son compte pour

couvrir sgquehet elle n'avait aucune raison de
s'atteadree "qu’une erreur bancaire puisse
retarder le versement de ces fbimtisnée.
L'appelante a toujours eu lintention deapayer -
temps et elle a pris toutes les mesures que l'on
pouvait raisonnablement s’atiecdregu’elle
prenne, compte tenu de I'entente de paiement
poditiervenue entre les parties. Qui plus est,

eg@voiret avig€e par l'intir€e que son @gue

awiit réfug, l'appelante s’est empress’de
veadéntimée la somme qu’elle lui devait, en
plus destmttourus, conforemhent aux direc-
tives de celle-ci. L'appelagaleamént faita”

temps tous les versements qu'il luiadatedten
vertu de la charte-partie. Dans ces circonstances, je

suis d’'avis de conclure que l'appelante &
substantiellement les obligations moeés qui lui
incombaient en vertu de l'article 11.

Conclusion

Conclusion

| have come to the conclusion that the appellant J'en suis vena la conclusion que I'appelante a8’

has substantially performed its obligations under
the charter party. The trial judge was not asked to

substantiellemecu®&xies obligations qui lui

incombaient en vertu de la charte-partie. |l n'a pas

consider the possible application of relief againsett demand au juge de premiie instance d’exa-

forfeiture, forbearance or promissory estoppel. |

miner l'application possible de recours contre la

will therefore not discuss these remedies. As justectgéiince d’'un droit, I'abstention de I'exercer et la
mentioned, the respondent has no right to cancel eclysion promissoire. Je n’aborderai donc pas
the appellant’s option to purchase the vessel in the  ces recours. Comme nous venons de le voir, l'inti-
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present case. This result is consistent with the true ee ma, en I'espe, aucun droit d’annuler I'op-
intentions of these parties as revealed by all of the  tion d’achat du navire par l'appelante. Cela est
circumstances and with the applicable policy rea-  confartimtention \Eritable de ces parties, qui
sons. The respondent has received a significant  ressort de I'ensemble des circonstances, ainsi
benefit from the appellant’s defective performance  qu’aux principes applicables. eénémétie” un
which it cannot restore. Furthermore, there is no  avantage important deutiexi @&fectueuse de
proportionality between the impact of the appel- I'appelante, avantage qu’elle n'est pas en mesure
lant’s defective performance on the respondent and  de restituer. De plus, il n'y a aucune mesure entre
the benefit the appellant will lose if the respondent  I'effet deeteion @&fectueuse de I'appelante
is permitted to void the option. The deficient per-  sur l'it@mét I'avantage que I'appelante perdra
formance did not give rise to uncertainty because  s'il est pemmikintimée d'annuler I'option.
there was no reason for the respondent to believe etigidn dfectueuse n’'a e€ aucune incerti-
that the single late payment, which was caused by  tude car Batimevait aucune raison de croire
a bank error rather than any fault of the appellant,  qu'un seul paiement tardif, I'éfreur d'une
would put future lease payments in doubt. The banquetptuta la faute de I'appelante, aurait
concern of the Court in this instance must be with  pour effet de remettre en cause les futurs verse-
fairness. On the facts of this case, the respondent  ments de loyer. [End,asptre Cour doit avoir
was simply not deprived of what it bargained for.  un soueqd. Il ressort des faits de lagz€nte

affaire que l'intin€e n’a tout simplement pag”

privee de ce qu’elle avaitegoci.

Disposition Dispositif

The appeal was allowed, with costs throughout, Le pourvoi aett accueilli avec epens dans
in a decision rendered from the bench on October  toutes les cours danscismendendue T'au-

9, 1998. dience du 9 octobre 1998.
The following are the reasons delivered by Versiondasse des motifs rendus par
BINNIE J — | agree with my colleagues that this  LE JUGEBINNIE — A l'instar de mes co#ijues,

appeal must be allowed. | would not, however, jestime quedsent pourvoi doiette accueilli.

with respect, invoke the doctrine of substantial  En toeférdhce, cependant, je n'invoque pas la

performance. As Justice Bastarache makes clear ineorith’de I'eecution substantielle. Comme le

his reasons (at paras. 25 and 50), the question juge Bastarache l'explique clairement dans ses

whether a contractual term is satisfied by substan-  motifs (aux par. 25 et 50), la question de savoir si

tial performance, or whether strict (or “complete”  une clause contractuelle est eespact’'excu-

or “exact”) performance is required, is a matter of  tion substantielle, ou scliggh stricte (ou

interpretation. Everything turns on the intention of  encore «oet@plou &’la lettre») est requise, est

the parties as expressed (in this case) in the charter ~ une question dfatenpr Tout dpend de I'in-

party. A concise statement of the rule is found in  tention des parties qui estexgeaml'espce)

Halsbury’'s Laws of England (4th ed. 1998), vol.  dans la charte-partie. ¢gle esehon&e de fapn

9(1), at para. 924: “It has been said to be a ques-  conciseHadsimiry's Laws of England (4¢ éd.

tion of construction in each case whether the par-  1998), vol. 9(1), au parT@2I¢TION] «On a

ties intended that this doctrine [of substantial per-  dit que, dans chaque cas, il s’agit de savoir si les

formance] should apply or that there should be  parties ont voulu que emitee tile I'exécution

complete and exact performance”. Here, the con-  substantielle] s’applique ou gu'il yeaitiex
compEte eta la lettre». En I'eggce, les parties
contractantes ont stipljue I'exécution de «toutes
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tracting parties stipulated “full performance” as a
condition precedent to the exercise of the option:

les obligations» serait une condaaabpea’ la
ededé ['option:

[TRADUCTION]

Option to Purchase

30. Subject to full performance of all its obligations in
this Charter Party including but not limited to pay-
ments being made promptly and in accordance with
the schedule of Clause 10 throughout this Agree-

ment, the Charterer shall have an option to purchase

the vessel. . . . [Emphasis added.]

Option d’achat

30la condition qu'il excute toutes les obligations
que laspnte charte-partie mat sa charge, et
notamment qu'il fasse les versenants pr’
promptement et en comfavedtiEchéancier de
I'article 10 pendant toutedaddurontrat, I'af-
etér a l'option d’acheter le naeir..[Je sou-
ligne.]

The stipulation that the appellant's option to Les tribunaux devraient respecter la stipulatiorf°

purchase th€hallenge One was “[s]ubject to full
performance of all its obligations in this Charter

Party” (emphasis added) should be respected by

the courts. The words “all its obligations” refer to

all of the things required under the contract, and
the words “full performance” must therefore refer

to the sufficiency of performance of each of them.
If the contracting parties had deliberately set out to
exclude the doctrine of substantial performance
from their contractual arrangement, | do not know
what words they could have found to make their
intention any clearer. Substantial performance is
less than full performance, according to the ordi-
nary meaning of the words.

gue I'option d’achat dbhallenge One par I'appe-

lastizit” assujettie €' la condition qu’[elle] e&”
cute toutes les obligations aqseritepcharte-
partie raesa charge» (je souligne). Les mots
«toutes les obligations» visent tout ce que prescrit
le contrat, et les moeckExtoutes les obliga-
tions» doivent donc viser leecarsgffisant de
eleion de chacune d'elles. Si les parties con-
tractantes avaipéréfnent cheraha exclure
l@otié de I'eecution substantielle de leur
entente contractuelle, jignore quels mots elles
auraient pu utiliser pour rendre leur intention plus
claire. éceion substantielle est moindre que
I'erltion de toutes les obligations, selon le sens

ordinaire de ces mots.

There is good reason why the parties specified Les parties ont i€ que toutes les obligations 21

full performance. So long as the option was out-
standing, the vessel owners were disabled from
selling their ship to anyone but the charterer, yet
the charterer was under no reciprocal obligation to
buy unless and until the option was exercised. As
Lord Diplock put it inUnited Scientific Holdings
Ltd. v. Burnley Borough Council, [1978] A.C. 904

devragtrg éxcuBes pour une bonne raison.
Tant que l'option serait en vigueur, les- propri’
taires du navire ne pourraient leavpatsenne
d’autre quectaffr, encore est-il que ce dernier
n'avait aucune obligatipmodque de I'acheter,

sauf si I'optionetait levde. Comme lord Diplock
I'a peci® dansUnited cientific Holdings Ltd. c.

(H.L.), at p. 929, “the grantor [of the option] needsBurnley Borough Council, [1978] A.C. 904 (H.L.),
to know with certainty the moment when [the disa-a la’ p. 929, TRADUCTION] «le donneur [de I'op-

bility from selling the ship] has come to an end”.
This, | believe, is the commercial rationale for the
strict interpretation of options endorsed by Duff
C.J. in Pierce v. Empey, [1939] S.C.R. 247, at
p. 252. My colleague suggests tlaerce can be

explained on the basis that the option in that case

could be characterized as a unilateral contract.
However, an option is a unilateral obligation, irre-

tion] doit cotmaadvec certitude le momentio®
[lincapaa® vendre le navire] prend fin». Je
crois que c'est la raisetnedfommerciale de

I'interptation stricte des options, appreevpar
le juge en chef Duff daR&rce c. Empey, [1939]

R.C.Sa24p. 252. Mon cafigue laisse enten-
dre quetlRimrce peut s’expliquer par le fait
gue l'option, dans cette affaire, petreaijuali-
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spective of whether it is contained in a unilateral eefide contrat unilatal. Toutefois, une option est
or a bilateral contractUnited Dominions Trust  une obligation unilarfale, peu importe gu’elle fig-

(Commercial), Ltd. v. Eagle Aircraft Services, Ltd., ure dans un contrat unitadl ou dans un contrat
[1968] 1 All E.R. 104 (C.A.)per Diplock L.J., at  bilagral: United Dominions Trust (Commercial),
p. 110: Ltd. c. Eagle Aircraft Services, Ltd., [1968] 1 All

E.R. 104 (C.A)), le lord juge Diploclg la p. 110:

While, for simplicity in analysing the relevant differ- TRIADUCTION] Bien que, pour simplifier 'analyse des
ences in legal character, | have spoken of synallagmatic eraliffes pertinentes sur le plan de la nature juridique,
[i.e., bilateral or multilateral] and unilateral or “i€on- jaie paré decontrats synallagmatiques [@--d., bilag-
tracts, it would be more accurate to speak of synal- raux ou mel@ak] et unilatfaux ou «condition-
lagmatic and unilateral obligations, for obligations of nels», il serait plus exact de parler d'obligations synal-
these two different kinds are often contained in a single lagmatiques eteraddal” car ces deux egtries
agreement, as where a lease contains an option for erdaiffs d’obligations figurent souvent dans une seule

renewal. [ltalics in original; underlining added.] entente, comme dans le cas d'un bail assorti d'une
option de renouvellement. [En italique dans l'original;
je souligne.]

It is the unilateral nature of the obligation rather  C’est la nature erdlat’de I'obligation plaf
than the nature of the contract that is the key to the  que la nature du contrat quieedelitérpe-
strict interpretation of options. It is not without sig-  tation stricte des options. Il n'est pas sans impor-
nificance that in this case the parties stipulated for  tance, enetespmjue les parties aient stipul’
“full performance”inrelationto the exerciseof the  I'execution de «toutes les obligationselative-
option (i.e., by including the stipulation in the ment alalevéedel option (c’esta-dire en incluant
option clause itself) rather than in relation to their  cette stipulation dans la clause d'ogtioe) m”
contract generally. The parties thereby made it oplgtie relativemena leur contrat en eyéral.
clear that whatever consequences may flow from  Les parties ont, de ceefafs grie peu importe
deficient performance of the clauses in question in  lesecpEsices que I'ecution @fectueuse des
terms of the ongoing charter of the vessel, such  clauses en question pourrait avoir stantiafft”
clauses would have to be fully performed if the  en cours du navire, ces clauses detraieet -
vessel owners were to continue to be disabled from eesuihg&gralement pour que l'option continue
selling the vessel to third parties by the option. d’'eclgt les propeitaires du navire de le vendre
a des tiers.

There are good policy reasons to support the Il'y a de bonnes raisons de principe d’appuyer le
approach taken by Duff C.J. iRierce and to  point de vue ad@ppar le juge en chef Duff dans
respect the decision of the parties in this case tBierce, et de respecter laedision des parties en
call for “full” performance in relation to the exer-  I'espe d’exiger I'egcution «de toutes les obliga-
cise of the option. Owners have a business need to  tions» relativeiaeletee de I'option. Les pro-
know exactly where they stand in that regard, as etg@irés ont besoin, sur le plan commercial, de
pointed out by Lord Diplock. Determining “full”  conneé la situation dans laquelle ils se trouvant °
performance is not without difficulty, but attempt-  egfafd, comme I'a soulignlord Diplock. CEter-
ing to predict what a court would consider to be  miner ce qui constituecliteh de «toutes les
“substantial” performance of a condition precedent  obligations» ne se fait pas sans diffitails”
on the facts of a particular case adds unnecessarily  tentered@epce qu'un tribunal consdéra
to commercial uncertainty. | agree with my col- commed@xion «substantielle» d’une condition
leagues that in some contracts the parties may beealghle, selon les faits d’'une affaire partietdi
interpreted to have agreed to the preconditions to  augmente inutilement lincertitude sur le plan
the option being governed by the more flexible  commercial. Je conviens avec megsieltijue,
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standard of “substantial” performance. They did  dans certains contrats, il est possible deraonsid”

not do so here. que les parties ont aceepie les conditions @a-
lables de l'option soientegies par le crire plus
souple de l'egcution «substantielle». Elles ne
'ont pas fait en I'espce.

Despite the different view | take of the proper Malgré ma divergence d'opinion quamt la 2
interpretation of the contract, | agree that the  bonmerfag’interpeter le contrat, je conviens
appeal must be allowed. When the terms of the que le pourvatdeiaccueilli. Quand les moda-
charter party, properly construed, are applied to the es lité la charte-partie, correctement intetgas,
facts found by the trial judge, | believe that the  sont appiiquaux faits constd par le juge de
requirements of Duff C.J. irPierce are met, prengre instance, j'estime que les exigences for-
namely that the conditions precedent to the exer- eawupar le juge en chef Duff dans I&iPierce
cise of the option were satisfied or that the “holder  sont respgctavoir que les conditionsepr”
of the option is on some equitable ground relieved labladee de I'option onet remplies ou que
from the strict fulfilment of them” (p. 252). IeTRADUCTION] «titulaire de I'option [est] dis-

pen€ de les remplir rigoureusement pour un motif
reconnu erequity» (p. 252).

While, as stated, | accept the trial judge’s find- Bien que, comme nous I'avons vu, jaccepte le$*
ings of fact, his interpretation of the legal obliga-  conclusions de fait du juge deepzeimstance,
tions created by the charter party raises questions  son &twipn” des obligationsedjales arées
of law or mixed questions of fact and law properly  par la charte-partiev@dies questions de droit
reviewable in this Court (se®@ominion Grange  ou des questions mixtes de droit et de fait qui peu-
Mutual Fire Insurance Association v. Bradt  vent étre examipés,a juste titre, par notre Cour
(1895), 25 S.C.R. 154, at p. 163%gina Industries  (voir: Dominion Grange Mutual Fire Insurance
Ltd. v. City of Regina, [1947] S.C.R. 345, at Association c. Bradt (1895), 25 R.C.S. 154 [a
p. 354). | agree with my colleague, for the reasons  p. R&dina Industries Ltd. c. City of Regina,
he gives in para. 59, that the courts below were not  [1947] R.C.Sa &P, 354). Je partage I'avis de
entitled to rewrite the option to refer to clause 11  monegok, pour les motifs qu'il expose au
instead of clause 10. Clause 10 was performed in par. 59, que les tribunaux d'instanearénf’
full. In any event, the owners were estopped from  n’avaient pas le dreitrile i'option de mawire
relying on non-compliance with clause 11 becausa ce qu’elle renvoia l'article 11 pludt qu'a I'ar-
they accepted an alternate payment arrangement ticle 10. Toutes les obligaiaresgid article
which clearly carried with it the risk of the very 10 @i ‘exécu€es. Quoi qu'il en soit, les pro-
type of bank error that in fact materialized. The efaifes nétaient pas admi invoquer l'inobser-
possibility of such an estoppel was expressly con-  vation de l'article 11, parce qu’ils avaient souscrit
templated irPierce, supra. Finally, as to clause 25, a une autre entente de paiement qui comportait net-
the courts below were wrong to read an obligation  tement le gesmeerde risque d’erreur bancaire
to furnish copies of log books into a clause which  qui s’est effectivemertriai@t. La possibilie”
provided for no such thing. The log books were  d'une telexipsion aeté expressiment envisa-
kept aboard the vessel in accordance with s. 261 ofee dgns l'aef Pierce, précitt. Enfin, en ce qui
the Canada Shipping Act, R.S.C., 1985, c. S-9, and  concerne l'article 25, les tribunaux d'instaree inf’

rieure ont eu tort de congitEr qu’un article qui ne
contenait aucune disposition en ce sens imposait
I'obligation de fournir des copies des journaux de
bord. Les journaux de boetdient tenus bord du
navire conforrementa I'art. 261 de la_oi sur la
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would have been “supplied” to the owners at thatmarine marchande du Canada, L.R.C. (1985),

place if and when the owners had turned up. ch. S-9, et ils ausertrémis» aux propt
tairesa cet endroit si ces derniers Staient pe-
sents.

On a proper interpretation of the charter party Suivant une intergtation correcte de la charte-
the conditions precedent to the exercise of the partie, les conditealalesa’la lexee de I'op-
option were therefore satisfied in “full” (or, in the tiemient donc «toutes» remplies (ou, dans le cas
instance of the banking arrangements, the owners  des ententes bancaires, leRipspnEtaient
were estopped from saying otherwise), and | thus  pas aalraféirmer le contraire), et je souscris
agree with the conclusion of my colleagues thatthe  an$ tonclusion de mes efiues que les
charterers were entitled to exercise the option. etdtn's avaient le droit de lever I'option. Par

Therefore, the appeal must be allowed. eguent, le pourvoi doietfe accueilli.
Appeal allowed with costs. Pourvoi accueilli avec dépens.
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Heneghan, . John's. Heneghan, . John's.
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