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ON APPEAL FROM THE COURT OF APPEAL FOR
ALBERTA

Contracts — Tendering process — Tender documents
defining material to be included in valid tender — Privi-
lege clause providing that lowest or any tender would
not necessarily be accepted — Lowest bid accepted but
that bid not in conformity with tender requirements —
Whether inclusion of a “ privilege clause” in the tender
documents allows the person calling for tenders to dis-
regard the lowest bid in favour of any other tender,
including a non-compliant one.

M.J.B. Enterprises Ltd. Appelante
C.

Construction de Défense (1951) Limitée et
ladite Construction de Défense (1951)
Limitée faisant affaire sous I'appéllation
Construction de Défense Canada et ladite
Construction de Défense Canada  Intimée

REPERTORIE: M .JB. ENTERPRISES L TD. C. CONSTRUCTION
DE DEFENSE (1951) LTEE

N du greffe: 25975.
1998: 6 novembre; 1999: 22 auvril.

EN APPEL DE LA COUR D’APPEL DE L'ALBERTA

Contrats — Appel d offres — Matériaux devant ére
inclus dans une soumission valide définis dans le dos-
sier d' appel d offres— Clause de réserve portant que la
soumission la plus basse ne sera pas nécessairement
retenue ni non plus aucune soumission — Soumission la
plus basse mais non conforme aux exigences de |’ appel
d offres retenue — Inclusion de la «clause de réserve»
dans le dossier d'appel d'offres permet-elle a la per-
sonne qui lance I’ appel d' offres d’ écarter la soumission

la plus basse pour en retenir une autre, y compris une
soumission non conforme?

Laetimlane”un appel d'offres et a attrieue
comatréauteur de la plus basse des quatre soumis-
sions queBnpiésentes en dpit du fait que la sou-

misgtaitipéas conforme au devis descriptif. Le dos-

The respondent invited tenders and awarded the con-
tract to the lowest tenderer of the four received notwith-
standing the fact that the bid did not comply with the
tender specifications. The tender documents included a
“privilege clause” that stated that the lowest or any sier d’appel d'offres comportait une «claeserde»”
tender would not necessarily be accepted. The winning qui stipulait que la soumission la plus basse ne serait pas
bid included a hand-written note outlining a schedule of ecessairement retenue ni non plus aucune soumission.
final costs even though amendments to the tender docu- L’offre retenue contenait une note marald@ite
ments required tenderers to submit only one price. The sant emdale prix dfinitifs méme si des modifica-
other tenderers complained that this note constituted a tions epp@ti dossier d’appel d'offres obligeaient
qualification that invalidated the tender. The respondent les soumissiormaieespcifier qu'un seul prix dans
nevertheless determined that the note was merely a clar- leurs offres. Les autres soumissionnaires @puteobject”
ification and accepted the bid. The appellant, who had cette note constituait une modification qui invalidait la
submitted the second lowest tender, brought an action soumission. kénaméanmoins dCide que la note
for breach of contract claiming that the winning tenderetait’'une simple clarification et elle a retenu la soumis-

sion. L'appelante, qui avait @sent’ la deuxtme sou-
mission la plus basse, a intenthe action pour rupture
de contrat en faisant valoir que la soumission retenue
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should have been disqualified and that its tender should
have been accepted as the lowest valid bid.

The parties agreed on damages prior to trial, subject
to the determination of liability. The trial judge found
that the note was a qualification but held that, given the

presence of the privilege clause, the respondent was

awrdgtrel€liminée et que la sienne aurait éfre
retartitee "de soumission valide la plus basse.

Les parties se sont entendues sur le montant des dom-

mages+@ts avant le pras, sousaserve d'une efla-

ration de respomsalgilitige de preraié instance a
conclu que la note constituait une modification mais,

under no obligation to award the contract to the appeletant’done’la pesence de la clause desetve, il a jug”

lant as the next lowest bidder. The Alberta Court of

Appeal dismissed the appeal. At issue here is whether

the inclusion of a “privilege clause” in the tender docu-
ments allows the respondent to disregard the lowest bid

que lieéinmBtait pas tenue d'attribuer le contiat °
'appelaitte de soumissionnaire ayanegeht’ la

deme” offre la plus basse. La Cour d'appel de
I'Alberta & tgppel. La question en litige en l'es-

in favour of any other tender, including a non-compliant ecep’est de savoir si l'insertion par l'ingée d’'une

one.

«clause desserve» dans le dossier d’'appel d’offres lui

permet d&carter la soumission la plus basse pour en
retenir une autre, y compris une soumission non con-
forme.

Held: The appeal should be allowed.

The submission of a tender in response to an invita-
tion to tender may give rise to contractual obligations
(Contract A), quite apart from the obligations associated
with the construction contract to be entered into upon

the acceptance of a tender (Contract B), depending upon

the intentions of the parties.

Contract A arose in this case. At a minimum, the
respondent offered, in inviting tenders through a formal
tendering process involving complex documentation
and terms, to consider bids for Contract B. In submitting
its tender, the appellant accepted this offer. The submis-
sion of the tender is good consideration for the respon-
dent's promise, as the tender was a benefit to the
respondent, prepared at a not insignificant cost to the
appellant, and accompanied by the bid security.

Arrét: Le pourvoi est accueilli.

leseptation d’'une soumission eeponsea’ un
appel d'offres peut donner naiasdesebligations
contractuelles (contrat A)fautlistinctes des obli-
gatiessuint du contrat d’entreprise qui dette”
coeslliadteptation de la soumission (contrat B),

selon l'intention des parties.

Il'y a eu formation du contrat A excBeg§m solli-

citant des soumissions au moyen d’un processus officiel
d’appel d’offres comportant de la documentation et des
conditions complexes, dmém tout le moins, offert
d’examiner des soumissions en vue de la conclusion du
contrat B. dsenpant sa soumission, I'appelante a
accefit offre. La @sentation de la soumission est

une contrepartie valable de la promesse @& I'intim”
puisque la soumissepaepra grands frais par

'appelante et accompage’de la garantie de soumis-
sion, repesentait un avantage pour l'ingé®.

The tender documents govern the terms, if any, of
Contract A and they include no explicit term imposing
an obligation to award Contract B to the lowest valid
tender. Terms may be implied, however, (1) based on
custom or usage, (2) as the legal incidents of a particular
class or kind of contract, or (3) based on the presumed
intention of the parties where the implied term must be

Le dossier d'appel d'affyagsles conditions du

contrat A, s'il en est, et il ne contient aucune condition

explicite imposant I'obligation d’attribuer le comtrat B °
'auteur de la soumission valide la plus basse. Cepen-
dant, il peut y avoir introduction, dans un contrat, de
conditions implicites: Bedosdf la coutume ou
l'usage; 2) en tant que pasieylanidiques d’'une

necessary to give business efficacy to a contract or as ega#& ou d'un type particuliers de contrats; ou 3)

otherwise meeting the “officious bystander” test as a
term which the parties would say that they had obvi-

desdSur I'existence d’une intentioneptnge des
parties lorsque l'introduction de la condition implicite

ously assumed. In the circumstances of the present case, ecessaife pour donnaruh contrat I'efficacé’com-

it was appropriate to find an implied term according to
the presumed intentions of the parties. This obligation

merciale ou pour permettre de quelque aete deani’
satisfaire auecde «I'observateur objectif», et que

les parties diraient, si on leur posait la question, qu’elles
avaientevidemment tenu son inclusion pour acquise.
Dans les circonstances de l&sghte egre, il y a lieu
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was to accept only a compliant tender, although the de corelkeristence d’'une condition implicite con-
respondent need not accept the lowest compliant tender. erfoent’a l'intention pesunge des parties. Cette
obligation €tait de ne retenir qu'une soumission con-
forme, bien que l'intinré ne soit pas tenue de retenir la

soumission conforme la plus basse.

A determination of the presumed intentions of the
parties focuses on the intentions of the actual parties. A
court, when dealing with terms implied in fact, must be
careful not to slide into determining the intentions of
reasonable parties. The implication of the term must

have a certain degree of obviousness to it and may not

be found if there is evidence of a contrary intention on
the part of either party.

btedhination de lintention psunge des parties
vise essentiellement l'intention des partiesnefes-m”™
Lorsqu’il est epsE pencher effectivement sur des
conditions implicites, le tribunal doit se garder de cher-
ehebtérminer lintention de parties raisonnables.
L’introduction de la condition implicite doit aller de pair
avec un certaia diégidence et en psence d'une

preuve d’intention contraire de la part de l'une ou

l'autre des parties, I'on ne peut conclud’éxistence
d’'une condition implicite.

The Instructions to Tenderers and the Tender Form,
which were the crucial documents for determining the
terms and conditions of Contract A, revealed that the
contractor (1) was to submit a compliant bid and (2)
could not negotiate over the terms of the tender docu-
ments. These documents also indicated that the invita-

Aux termes des Instracfiatention des soumis-
sionnaires et du formulaire de soumissetajeqti
des docunmeissfdpour dterminer les conditions
du contrat A, 1) I'entrepreneur desaittpr'une sou-
mission valide et 2) iletaitypds loisible deayo-
cier les conditions du dossier d’appel d’offres. Il ressort

tion for tenders may be characterized as an offer to coregalement de ces documents que I'appel d'offres peut
sider a tender if that tender is valid. An invalid tenderetre qualifé d’offre d’examiner une soumission si cette

would be one that, among other things, altered the
Tender Form. For the respondent to accept a non-com-
pliant bid would be contrary to the express indication in
the Instructions to Tenderers and contrary to the entire
tenor of the Tender Form which does not allow for any
modification of the plans and specifications in the
tender documents. The respondent did not invite negoti-
ations over the terms of either Contract A or Contract B.
The tendering process replaces negotiation with compe-
tition which entails certain risks for the appellant, such
as the effort expended and cost incurred in preparing the
bid, and the making of the bid security deposit. Expo-

sure to such risks makes little sense if the respondent is

soumission est valide. La soumission invalide est
notamment celle qui apporte des changements au for-
mulaire de soumission. L'acceptation pared’intim”
d'une soumission non conforme serait contraire aux

termesesexg®s Instructiona lintention des soumis-

sionnaires et cela ifaitcontre de toute la teneur du
formulaire de soumission qui ne permet aucune modifi-
cation des plans ni du devis descriptif du dossier d’appel
d'offres. L&atmd pas lared’invitationa négocier

les conditions du contrat A ni celles du contrat B.
L'appel d'offres remplagméation par la concur-

rence ce qui comporte certains risques pour I'appelante
qui doit consacrer des efforts et des sommes d’argent °

allowed, in effect, to circumscribe this process and eparér sa soumission &tdposer la garantie de sou-

accept a non-compliant bid. It was reasonable, on the
basis of the presumed intentions of the parties, to find an
implied term that only a compliant bid would be
accepted.

mission. Il seraisafinable de s’exposarde tels
risques si é@adt, dans les faits, contourner ce

processus et accepter une soumission non conforme. |l
efait raisonnable, sur le fondement de l'intentioaspr

mée des parties, de concluad’éxistence d’'une condi-

tion

implicite portant que seule une soumission

conforme sera accegm.

The privilege clause is only one term of Contract A
and must be read in harmony with the rest of the tender
documents. To do otherwise would undermine the rest
of the agreement between the parties. This clause did
not override the obligation to accept only compliant bids
because, on the contrary, there is a compatibility
between the privilege clause and this obligation. The

La clausesivé n’est qu’une condition du contrat
A et elletdeiinterpette de fapn a s’harmoniser
avec le reste du dossier d’appel d'offres. Agir autre-
ment, ce serait saper le reste de I'entente entre les par-
ties. Cette clagsart® pas I'obligation de n'accepter
que les soumissions conformes puisque, au contraire, il
y a compatilgfitie la clause dessérve et cette
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decision to reject the “low” bid may in fact be governed
by the consideration of factors that impact upon the ulti-
mate cost of the project.

The accepted bid was conceded to be non-compliant.
The respondent in awarding the contract to this bidder
breached its obligation to the appellant and the other
tenderers that it would accept only a compliant tender.
Acting in good faith or thinking that one has interpreted
the contract correctly are not valid defences to an action
for breach of contract.

obligation. é@sibn de rejeter la soumission «basse»
peut eetfaitmotie par la prise en compte de fac-
teurs qui ont une incidence surdefical du projet.

L'on &dbcie la soumission retenuestdit pas
conforme. En attribuant le eolitnateur de cette
soumission, gmanmanqgeid I'obligationa laquelle

e¢dlie fenue, envers I'appelante et les autres soumis-
sionnaires, de n'accepter qu’'une soumission conforme.
Le fait d’agir de bonne foi ou le fait de penser avoir

intergtd correctement le contrat ne constituent pas des

moyens de éfense valables dans une action pour rup-
ture de contrat.

The general measure of damages for breach of con-
tract is expectation damages. On a balance of probabili-
ties, the record supports the appellant’s contention that
as a matter of fact it would have been awarded Contract
B had the non-compliant bid been disqualified. The loss
of Contract B, although caused by the breach of Con-

La basaeludifion des dommageseéndfs pour
rupture de contragnéstlegnent le profit egpé.
Selon ejgormrance des probabdis, le dossier
appuieetentish de I'appelante selon laquelle elle
aurait obtenu le contrat B si la soumission non conforme
atedliminée. La perte du contrat B, bien qu’elle ait

tract A, is not too remote. Here, both parties knew that iett cause par la rupture du contrat A, n'est pas trop

the respondent awarded Contract B to a non-compliant
bid then one of the tenderers who submitted a compliant
bid would suffer the loss of Contract B and that this ten-
derer could be the appellant. The appellant is therefore
entitled to damages in the amount of the profits it would

indirecte. Eed&sles deux parties savaient que si
l'ediatiribuait le contrat B auteur d’'une soumis-
sion non conforme, I'un des soumissionnaireg-ayant pr’
e semt” soumission conforme subirait la perte du
contrat B et que ce soumissionnaire ptravait =

have realized had it been awarded Contract B.
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The judgment of the Court was delivered by Versionda#se du jugement de la Cour rendu
par
lacoBuccl J — LE JUGE IACOBUCCI —
I. Introduction I. Introduction

The central issue in this appeal is whether the La question centrale souke® dans le msent
inclusion of a “privilege clause” in the tender doc-  pourvoi est de savoir si l'insertion d'une «clause
uments allows the person calling for tenders (the ederiie» dans le dossier d’appel d’offres permet
“owner”) to disregard the lowest bid in favour of a la personne qui lance I'appel d'offres (le «pro-
any other tender, including a non-compliant one. etpiie») d€carter la soumission la plus basse
The leading Canadian case on the law of tenders is  pour en retenir une autre, y compris une soumis-
R. in Right of Ontario v. Ron Engineering & Con-  sion non conforme. L'aet” faisant autord” au
struction (Eastern) Ltd., [1981] 1 S.C.R. 111, Canada en raaid'appels d'offres e®. du chef
which concerned the obligations of a contractorde I'Ontario ¢. Ron Engineering & Construction
who submitted a bid in response to a call for ten{Eastern) Ltd., [1981] 1 R.C.S. 111, qui porte sur
ders. This Court held that, upon the submission of les obligations de I'entrepreneuesgunt@rine
this tender, a contract arose between the contractor  soumissi@parsea un appel d'offres. Notre
and the owner in that case and imposed certain  Cour a concluasuty pgésentation de la sou-
obligations upon the contractor. The contract, mission dans cette affaire, il y avait eu formation
referred to as “Contract A", was distinguished entre I'entrepreneur et le gteomid’'un contrat
from the construction contract, “Contract B”, to be  aux termes duquel I'entrepret@urlssujetta
entered into if the tender was accepted. Contract A certaines obligations. Le contrat, «aomdtat
imposed certain obligations upon the contractor.  A», se distinguait du contrat d’entreprise, appel
The present appeal instead asks whether Contract  «contrat B», quietievedriclu si la soumission
A arose in this case and what obligations, if any, ietait” accemé. Le contrat A imposait certaines
imposes on the owner. It is the contention of  obligatiangentrepreneur. Le psent pourvoi
M.J.B. Enterprises Ltd. (the “appellant”) that in the ~ posegpllat question de savoir s'il y a eu forma-
circumstances of this case Defence Construction  tion du contrat A eeckespquelles obligations,
(1951) Limited (the “respondent”) was obligated to  s'il en est, il impose au etaipe.” M.J.B. Enter-
accept the lowest valid tender. The respondent prises Ltd. («I'appelan®ehdprjue dans les
argues that the privilege clause precludes the find-  circonstances desémtpresre, Construction
ing of such an obligation. de diEnse (1951) Lim#@é («lintimée») etait

tenue d’accepter la soumission valide la plus basse.
L’intimee soutient que la clause dsefve emp”

che de conclura Texistence d’'une telle obliga-
tion.

Il. Factual Background Il. Les faits

The respondent invited tenders for the construc- L'intim’ee a lane’un appel d'offres pour la cons-
tion of a pump house, the installation of a water  truction d’'une station de pompage, linstallation
distribution system and the dismantling of a water  d'esedu de distribution d’eau et landdlition
tank on the Canadian Forces Base in Suffield, d'wsenvoir deaua” la Base des Forces
Alberta. Four tenders were received, including one  canadien8esffield, en Alberta. Quatre soumis-
from the appellant. The contract was awarded to  sione®ntgues, dont celle de I'appelante. Le
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Sorochan Enterprises Ltd. (“Sorochan”), the low-
est tenderer, and the work was carried out. The
appellant was the second lowest tenderer.

contratéaattrible a Sorochan Enterprises Ltd.

(«Sorochan»), qesengdla soumission la plus
basse, et les traveet emdcUESs. L'appelante

avait peseng’ la deux@me soumission la plus
basse.

The respondent had issued detailed directions to L'intimee avait fourni des directiveetdillées

tenderers in the 11 documents which, according to

the Tender Form, comprised the tender documents.

One of these documents was the Instructions to
Tenderers, paragraph 13 of which stated: “The
lowest or any tender shall not necessarily be

accepted”. The parties have referred to this as the

3

aux soumissionnaires dans les 11 documents qui
composaient le dossier d’appel d'offreseeonform’
ment au formulaire de soumission. Y figurait le
document @tfitiADUCTION] «Instructions a’
lintention des soumissionnaires», lequel compor-
tait la clause suivante, au paragrapapuc3: [

“privilege clause”. In addition, prior to the close of TION] «La soumission la plus basse ne sera pas
tenders, the respondent issued two amendments tecessairement retenue ni non plus aucune soumis-

the tender documents.

sion». Les parties ont appetfe stipulation la

«clause deaserve». L'intinge a en outre appert’
deux modifications au dossier avant latale de
I'appel d'offres.

The original specifications in the tender docu-
ments contemplated that the tenderers would pro-
vide a lump sum price for the construction of the
pump house and demolition of the water tank, but
would submit a per lineal metre price for construc-
tion of the water system. There were three different
types of material in which water pipe might be laid
and with which the trenches for the pipes might be
backfilled: Type 2 (essentially a large gravel fill),
Type 3 (native backfill) or Type 4 (a lean slurry
concrete). The site engineer would determine the

Selon le devis descriptif original du dossier

4

d’appel d'offres, les soumissionnaires eivaient
blir un prix forfaitaire pour la construction de la
station de pompage endditidh du Eservoir
d’eau, mais soumettre un prixteal lméaire

pour la constructioneshaur de distribution

d’eau. Trois typeerdiffS de matiaux pou-

vaient sefiiirstallation de la canalisation et au

remplissage des teascpratiqeés pour l'instal-
ler: le type 2 (essentiellement du gros gravier), le

typelddid) ou le type 4 @ion maigre). L'in-

type of material required at various parts of the eniglr de chantier devaitettrminer le type de
distribution system. Since the lineal costs of these er@at’'qui serait @essaire divers endroits du
different fills varied widely, the specifications eséau de distribution d’eau. Comme lesutso”

originally included a schedule of quantities which
allowed the tenderers to submit their bids on a
basis which would make the final cost contingent
upon the amount of the different fills required, i.e.,
the tenderer could set out different amounts per

ehires de ces divers types de enalix de rem-

plissagerdiéiit consiefablement, le devis des-
criptif comprenédrigine un tableau des quan-

edifui permettait aux soumissionnairestablir

leurs soumissions de defieqfeze le cof final

lineal metre for each of Types 2, 3 and 4 fill. How- epdhde des quard#” respectives des difEnts

ever, the amendments to the tender documents

deleted the schedule of quantities. The effect of

types @eianrtde remplissagecoéssaires; le
soumissionnaire pouvaietbli des prix au

this was to require the tenderers to submit only one etrariréaire difErents pour chacun des types 2, 3

price per lineal metre for the water distribution
system regardless of the type of fill which would

et 4. Toutefois, des modificatioegapporees
au dossier d’appel d'offres et le tableau des quan-

ultimately be designated by the engineer during estaét suppring, ce qui a fore’les soumission-

construction. The appellant interpreted this to
assign the risk of knowing how much of Type 2,

nagese’ proposer qu'un seul prix auetre

elire pour le @Seau de distribution d’eau sans
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Type 3, and Type 4 fill would be required to theegafd au type de matau de remplissage qui serait

successful contractor, as the contractor would finalementeadg I'inggnieur au moment de la

receive the same cent unit price per lineal metre of  construction. Selon I'appelante coet@efayo-

measurement regardless of the actual costsedercfait supportea I'entrepreneur attributaire le

incurred by the contractor. risque consistaétablir avec exactitude les quan-
tites de matfiaux de types 2, 3 et 4 qui seraient
requises, puisque l'entrepreneur ne recevrait que
ce prix unitaire au etre lindaire quels que soient
les caits ©Bels qu'il aura d’engager.

The tender submitted by Sorochan included a La soumission @senge par Sorochan compor-

handwritten note stating: tait la note manuscrite suivante:
Please note: TRADUCTION] Veuillez prendre note:
Unit Prices per metre are based on native backfill Les prix unitairesetne sont fond$ sur l'utilisa-

(Type 3). If Type 2 material is required from top of pipe tion dedals (type 3). S'il estatessaire d'utiliser du
zone to bottom of sub-base, material for gravel or paved eriaatde type 2 pour la couche entre le dessus de la
areas, add $60.00 per metre. canalisation et la fondatienenfé des aires retties

de gravier ou de pavage, il faut ajouter 60 $ &ren”

Despite complaints by the appellant and other ten-  Epitddes protestations de I'appelante et

derers that this note constituted a qualification by  d’autres soumissionnaires qui or qQbgectEtte

Sorochan that invalidated its tender, the respondent  note de Sorochan constituait une modification qui

determined the note was merely a clarification and  invalidait sa soumission, déntinaonclu que la

accepted Sorochan’s bid. The appellant brought an  netaitnéju’une clarification et elle a accepé

action for breach of contract, claiming that soumission de Sorochan. L'appelante @ ument”

Sorochan’s bid should have been disqualified and  action pour rupture de contrat, en faisant valoir que

that its tender should have been accepted as the la soumission de Sorochan atredllidiinée

lowest valid bid. et que la sienne aurait €fte retenuen titre de
soumission valide la plus basse.

Prior to trial, the parties agreed on damages of Avant le proes, les parties se sont entendues sur
$398,121.27, subject to the determination of liabil-  le montant des dommagiéssini’elles ont fig”
ity. However, there were two issues they did nota 398 121,27 $, sousgérve d’'une elaration de
agree on, the cost of a supervisor and the cost of  resporesadbiitibsiste toutefois deux points sur
Type 2 backfill that was included in the appellant's  lesquels les parties n’orgysssar S'’entendrea
tender that, had the appellant been awarded the  savoiutel'cmdirecteur des travaux et leuto”
construction contract, would not have been duemat” de remplissage de type 2 auiaif
required by the engineer. The amount in dispute inclus dans la soumission de I'appelante et qui, si
totals $251,056.89. I'appelante avait obtenu le contrat de construction,
n'aurait pasett exigg¢ par l'inggnieur. La somme
en litige totale est 251 056,89 $.

The trial judge found that the note was a qualifi- Le juge de prengre instance a conclu que la
cation but held that, given the presence of the note constituait une modification, etzs,
privilege clause, the respondent was under no eldampEsence de la clause deserve, il a jug”
obligation to award the contract to the appellant as  que l'eginmBtait pas tenue d’attribuer le
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the next lowest bidder. The Alberta Court of conteat’appelantea’titre de soumissionnaire
Appeal dismissed the appeal. ayarggart’ la deuxéme offre la plus basse. La
Cour d’'appel de I'Alberta a rejet’appel.

I1l. The Courts Below l1l. Les tribunaux d’instance énféure

A. Alberta Court of Queen’s Bench (1994), 164  A.La Cour du Banc de la Reine de I'Alberta
A.R. 399 (1994), 164 A.R. 399

Rowbotham J. noted that the appellant sought Le juge Rowbotham a met'que l'appelante 8

damages for breach of Contract A as described by  demandait des domme§es+atir la rupture
Estey J. irRon Engineering, supra. However, rely-  du contrat A auquel fait allusion le juge Estey dans
ing on Megatech Contracting Ltd. v. Carleton  l'arrét Ron Engineering, précitt. Toutefois, en se
(Regional Municipality) (1989), 34 C.L.R. 35 fondant sitegatech Contracting Ltd. c. Carleton
(Ont. H.C.), andate Equipment Ltd. v. EllisDon  (Regional Municipality) (1989), 34 C.L.R. 35
Ltd. (1992), 132 A.R. 161 (Q.B.), aff'd (1994), 157  (H.C. Ont.)Bate Equipment Ltd. c. Ellis-Don
A.R. 274 (C.A.), application for leave to appealLtd. (1992), 132 A.R. 161 (B.R.), conf. par (1994),
dismissed, [1995] 2 S.C.R. v, Rowbotham J. held 157 A.R. 274 (C.A.), autorisation de pourvoi refu-
that the submission of a tender does not create &e, [$995] 2 R.C.S. v, le juge Rowbotham a con-
contract and that therefore there could be no clu quedseptation d’une soumission neer’
breach of contract in this case entitling the appel-  pas un contrat et gu'il ne pouvait donc y avoir en
lant to damages. l'esge rupture de contrat ouvraatl'appelante

un recours en dommagesenifs.

However, Rowbotham J. held that the note Le juge Rowbotham a toutefois statwjue la 9

attached to Sorochan’s tender was a qualification,  note jaiteesoumission de Sorochan constituait
rather than a clarification, that invalidated the  une modification, et non une clarification, qui
tender. He observed that, since the tender accepted invalidait la soumission. |l @ mdgplisque
was not a valid tender, there may have been a la soumission retetaieé paS une soumission
“technical” breach of the obligation to treat all ten-  valide, il pouvait y avoir «quasi-manquement»
derers fairly. Consequently, Rowbotham J. stateé [I'obligation de traiter tous les soumission-
that the other tenderers should be reimbursed for  nadmstablement. Par comglent, le juge
the expenses incurred in the preparation and sub-  Rowbothanlagdjue les autres soumission-
mission of their tenders, although he made no for-  naires devraieat rémbouss des dpenses
mal order to this effect. He dismissed the action eegaglans la pparation et la @sentation de
and declined to make any findings of fact regard-  leurs soumissions, sans toutefois rendre une ordon-
ing the issues in dispute with respect to damages. nance en ce sens. 8 Hadjeti et refus’de
tirer quelgue conclusion de fait sur les points en
litige relatifs aux dommages-éts.

Subsequently, Rowbotham J. dismissed an Le juge Rowbotham a subgiiemment rejetla 10

application for leave to reargue. However, during  demande d’autorisatioreslentef de nouvelles
the hearing he acknowledged that he had made an  observations. Au cours de I'audience, il a toutefois
error in holding that no Contract A had been reconnu avoir commis une erreur en concluant
formed upon the submission of the tender. gu’il 'y avait pas eu formation d'un contest A d”

la présentation de la soumission.
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B. Alberta Court of Appeal (1997), 196 A.R. 124  BlLa Cour d'appel de I’ Alberta (1997), 196 A.R.
124

McClung J.A., for the court, held that an express Le juge McClung a conclu au nom de la cour
term such as the privilege clause could not be qu'une disposition expresse comme la clause de
overridden by a term implied by virtue of custom esefve ne pouvaétre écarEe par une disposition
or industry usage to the effect that the lowest valid  implicitegtiles coutumes ou des usages com-
tender must be acceptddartselos ServicesLtd. v.  merciaux et portant que la soumission valide la
Arctic College, [1994] 3 W.W.R. 73 (N.W.T.C.A)), plus basse deite” accemé: Martselos Services
application for leave to appeal dismissed, [1994] 3.td. c. Arctic College, [1994] 3 W.W.R. 73
S.C.R. viii, and other cases. (C.A.T.N.-O.), autorisation de pourvoi eefus”

[1994] 3 R.C.S. viii, et d'autresedisions.

McClung J.A. held that the meaning of the priv- Le juge McClung a statu’que le sens de la
ilege clause was not ambiguous, and was placed in  clausselea rétait pas ambigu, et que cette
the bidding process to protect the expenditure of  clause et@aibcluse dans la predure d'appel
public funds which are a common property d'offres afin de obmtrles @penses de fonds
resource of the people of Canada. Although the  publics qui appartiennent collectisdenpopu-
Alberta Guide to Construction Procedures provides lation du CanaslaeMi le guide desettiodes
that the construction contract should be awarded to  de la construction de I'Altemé grie le con-
the contractor submitting the lowest proper tender, trat de constructioptdpitfribe a I'entrepre-
those rules only apply where they are not inconsis-  neur gsepté la soumission conforme la plus
tent with the terms of the federal bidding package.  basse.egésrhe s’appliquent que lorsqu’elles
In this case, “the privilege clause, section 13, is a n’entrent pas en conflit avec les conditions du dos-
complete answer to M.J.B.’s action” (p. 127). sier d’appel doffrederfil. Dans la m@Sente

espece, TRADUCTION] «la clause deeserve, I'ar-
ticle 13, egle compdtement le sort de I'action de
M.J.B.» (p. 127).

The Court of Appeal therefore dismissed the La Cour d'appel a donc regtl’appel. Elle a
appeal. However, it affirmed the trial judge’s rec-  toutefois coritentecommandation du juge de
ommendation that fairness dictates that the appel-  preminstance qui avait es&ém@u’en toute
lant be reimbursed for the provable costs of preparequig, I'appelante devraietfe dddommagé des
ing its rejected tender, although these costs were  frais prouvableeexms’ la pparation de la
not specifically pleaded. soumission regthEme si la question n'avait pas

et souleee expresshent.

IV. Issues IV. Les questions en litige

The major issue in this appeal comes down to La principale question en litige dans legent
the following: does the respondent’s inclusion of a  pourvoi pelgssemér ainsi: I'insertion par l'inti-
“privilege clause” in the tender documents at issue eend’une «clause deesérve» dans le dossier
in this case allow the respondent to disregard the  d’appel d'offres en cause ecel'pgphet-ella °
lowest bid in favour of any other tender, including  l'indend€carter la soumission la plus basse pour
a non-compliant one? en retenir une autre, y compris une soumission non
conforme?
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V. Analysis V. L’analyse
A. General Principles A. Principes généraux

As | have already indicated, any discussion of Ainsi qu'il a é#& mentione plus haut, tout exa- 15
contractual obligations and the law of tendering  men des obligations contractuellesegjieesle’
must begin with this Court’s decisionRon Engi-  droit régissant les appels d'offres doit commencer
neering, supra. That case concerned whether the  pardiadé notre CouRon Engineering, précité.
owner had to return the contractor’s tender deposit, Il s'agissait dans cette affagtemheirdr si le

a sum of $150,000. The terms and conditions  petgiré€tait tenu de remettr@ I'entrepreneur

attaching to the call for tenders had included the = une somme de 150 OO@ehvirs de épot de

statement (at pp. 113-14) that: soumission. Les medalét conditions appli-
cablesa I'appel d'offres comprenaient, aux pp. 113
et 114, la stipulation suivante:

Except as otherwise herein provided the tenderer TRAOUCTION] Sauf exception @vue aux pesentes, le
guarantees that if his tender is withdrawn before the soumissionnaire convient que si sa soumission est reti-
Commission shall have considered the tenders or beforee avant que la Commission ait exaeies soumis-
or after he has been notified that his tender has been rec- sions ou avamisayuabaiteél avi€ que I'accepta-
ommended to the Commission for acceptance or that if  tion de sa soumissiet® secommaneé a la
the Commission does not for any reason receive within Commission ou si, pour une raison quelconque, la Com-
the period of seven days as stipulated and as required missiocoitepes, dans les sept jours mentiesiret
herein, the Agreement executed by the tenderer, the Per- prescritseaartes, le contrat sigrpar le soumis-
formance Bond and the Payment Bond executed by the sionnaire, la gararg@iticexet la garantie de paie-
tenderer and the surety company and the other docu- meaesigaf le soumissionnaire et la stécide cau-
ments required herein, the Commission may retain the tionnement ainsi que les autres docurasmardgig)”
tender deposit for the use of the Commission and may eseptés, la Commission pourra conserverej@tdde
accept any tender, advertise for new tenders, negotiate a soumission poweméfice Bt accepter toute offre,
contract or not accept any tender as the Commission faire un nouvel appel d'a@ffesienun contrat ou
may deem advisable. n'accepter aucune des offres, selon que la Commission

le jugeraa propos.

Other terms and conditions included the ability to ~ D’autres conditioegopaient la possibikt de
withdraw a tender, under seal, until the official retirer une soumission, portant un acéaut, "
closing (p. 120). In rushing to compile its tender, moment avant I'heure limée {p” 120). Dans
the contractor omitted to add its own labour costs  saijitationa établir sa soumission, I'entrepre-
to its bid, but only discovered its error after the  neur a omis d'ajouter ses proptesdeorhain-
close of the tender call. It was the lowest out of  d'ceuvre, erreur qu'il ecawderte qu'ams la
eight bids. The contractor did not seek to withdraw otw¥ de I'appel d'offres. Sa soumissietait la
its tender, but instead maintained that because it  plus basse des huit qui e#aipmséntes.
gave notice of this error to the owner prior to the  L’entrepreneur n’a pas elgeretifer sa soumis-
acceptance of its tender by the owner that the  sion; il aotphaif valoir que, puisqu’il avait
owner could not, in law, accept its tender, and doanis de cette erreur au pregpaire avant
therefore had to return the contractor's $150,000 [l'acceptation de sa soumission, letgirepné

deposit. pouvait pas, en droit, accepter sa soumission et
devait donc lui remettre leegdt de 150 000 $ qu'il
avait versg.

Estey J., for the Court, held that a contract arose Dans les motifs qu’il a pronoes au nom de la 16
upon the contractor’s submission of the tender.  Cour, le juge Estey a conclu qu’il y avait eu nais-
This contract, which Estey J. termed “Contract A", sance d'un contest ld’ pesentation de la
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was to be distinguished from the construction con-  soumission de I'entrepreneur. Ce contrat, que le
tract to be entered into upon the acceptance of one  juge Estey a appsetfat A»efait distinct du
of the tenders, which Estey J. termed “Contract B”. contrat d’entreprise gapmmifrat B» par le juge
The terms of Contract A were governed by the  Estey, qui detr@itconclu dS I'acceptation de
terms and conditions of the tender call, which  I'une des soumissions. Les conditions du contrat A
included that the contractor submit a deposit thaktaient egies par les conditions de I'appel d’offres,
could only be recovered under certain conditions.  gewv@yaient nhotamment le versement par I'en-
Estey J., at p. 119, stated: trepreneur d’apdtqui ne pouvaiefre recouve”

gu’a certaines conditions. Le juge Estey a dita

p. 119:

The revocability of the offer must, in my view, be A mon avis, il faut dferminer la evocabili€ de I'of-
determined in accordance with the “General Condi- fre @mpes «Conditionsegérales» et les «Rensei-
tions” and “Information for Tenderers” and the related gnemaritssage des soumissionnaires» et lexes
documents upon which the tender was submitted. There accessoires en vertu desquelles la soaethifsten a
is no question when one reviews the terms and condi- Il ressort manifestement de I'examen des conditions
tions under which the tender was made that a contract auxquelles la soumisidait® que sa psentation
arose upon the submission of a tender between the con- a lena un contrat entre I'entrepreneur et la pro-
tractor and the owner whereby the tenderer could not etgir&, en vertu duquel le soumissionnaire ne pouvait
withdraw the tender for a period of sixty days after the retirer la soumission pendant les soixante jours suivant
date of the opening of the tenders. Later in these reasons la date d’ouverture des soumissions. Plus loin dans les
this initial contract is referred to as contract A to distin- esprits motifs, j'appellerai ce premier contrat le contrat
guish it from the construction contract itself which A pour le distinguer du contrat d’entrepriserhg-m”
would arise on the acceptance of a tender, and which |  eguite’de I'acceptation de la soumission et que j'ap-
refer to as contract B. Other terms and conditions of this pellerai le contrat B. Parmi les autres conditions de ce
unilateral contract which arose by the filing of a tender contrat erslatjui &coule de la msSentation d'une
in response to the call therefor under the aforementioned soumissiepaersea I'appel d’offres aux conditions
terms and conditions, included the right to recover the susmeateneé trouve le droit de recouvrer dégd”
tender deposit sixty days after the opening of tenders if de soumission soixante jesrboaperture des sou-
the tender was not accepted by the owner. This contract missions si lataiopn’a pas accepta soumission.
is brought into being automatically upon the submission Ce contrat prend naissance automatiquemerg-par la pr’
of a tender. [Emphasis added.] sentation d’'une soumission. [Je souligne.]

As the tender call conditions were not met, the = Comme les conditions de I'appel d’'offres n’avaient
deposit was not recoverable by the contractor. giiasemplies, le €t ne pouvaiefre recouve”
par I'entrepreneur.

This Court therefore held that it is possible for a Notre Cour a par coeguent conclu qu'il est
contract to arise upon the submission of a tender  possible qu’un contrat prenne nassimpe-d
and that the terms of such a contract are specified  sentation d’'une soumission et que les conditions de
in the tender documents. The submissions of the  ce contrat smnieprdans le dossier d’appel
parties in the present appeal appear to suggest that  d'offres.etestjpms des parties dans legent
Ron Engineering stands for the proposition that  pourvoi semblent laisser entendre g Ramnr”
Contract A is always formed upon the submissiorEngineering permet d’affirmer que la psentation
of a tender and that a term of this contract is the  d'une soumissionnentmijours la formation
irrevocability of the tender; indeed, most lower  d'un contrat A et qu'une des conditions de ce con-
courts have interprete®on Engineering in this  trat est l'irevocabilie de la soumission. En effet,
manner. There are certainly many statements in  la plupart des tribunaux de juridictioeuiaf’
Ron Engineering that support this view. However, _ ont integfér'arrét Ron Engineering dans ce sens.
other passages suggest that Estey J. did not holin’en pas douter, bien des passages deet' Roni
that a bid is irrevocable in all tendering contextsEngineering appuient ce point de vue. Certains
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and that his analysis was in fact rooted in the terms  autres permettent toutefois d’affirmer que le juge

and conditions of the tender call at issue in that  Estey n'a pas dit qu'une soumissi@vesalie

case. As he stated, at pp. 122-23: dans tous les appels doffres et que son analyse
reposait en fait sur les modatt’et les conditions
de l'appel d'offres en cause dans cette affaire.
Voici ce qu'il a dit, aux pp. 122 et 123:

The significance of the bid in law is that it at once L'aspect important de Bemcken droit, est qu'elle
becomes irrevocable if filed in conformity with the devient ietiatement ievocable si elle est psente

terms and conditions under which the call for tenders corgioremt aux conditionsegérales de I'appel d’of-

was made and if such terms so provide. There is no disa- fres et si ces conditioeoienprll n'y a pas de
greement between the parties here about the form andesacdord entre les parties quara formule utilige et
procedure in which the tender was submitted by the la pro€dure suivie par l'intireé pour pesenter la sou-
respondent and that it complied with the terms and con- mission ni guantonformi¢” de celle-ci aux condi-
ditions of the call for tenders. Consequently, contract A timrérgles de I'appel d'offres. En cawgience, il y

came into being. The principal term of contract A is the a eu formation du contrat A. La condition principale du
irrevocability of the bid, and the corollary term is the contrat A eskelocabilie de I'offre, et la condition
obligation in both parties to enter into a contract (con- quienpoudle est I'obligation pour les deux parties de
tract B) upon the acceptance of the tender. Other terms former un autre contrat (le corgmat'&)cdptation
include the qualified obligations of the owner to accept de la soumission. Les autres conditions comportent

the lowest tender, and the degree of this obligation is I'obligation, sous certseeges, pour la progtiire
controlled by the terms and conditions established in the d’accepter la soumission la plus basse, obligation dont
call for tenders. [Emphasis added.] etBhdue est etérmirée par les conditionsegérales

mentionreesa I'appel d'offres. [Je souligne.]

Therefore it is always possible that Contract A  Par equsit, il est toujours possible que le con-
does not arise upon the submission of a tender, or  trat A ne soit pasdésrtd pesentation d’'une

that Contract A arises but the irrevocability of the ~ soumission, ou qu’il y ait formation du contrat A
tender is not one of its terms, all of this depending mais quevdoabili€ de la soumission n’en soit

upon the terms and conditions of the tender call.  pas une condition;emdadddes conditions de
To the extent thaRon Engineering suggests other-  'appel d'offres. Dans la meswel'arrét Ron
wise, | decline to follow it. Engineering donnea’ penser le contraire, je m'abs-

tiens de le suivre.

| also do not wish to be taken to endorse Je ne veux pas que I'on pense que je fais mienh@
Estey J.’s characterization of Contract A as a uni- la qualification de contratetalilatdnee au
lateral contract inRon Engineering. His analysis  contrat A par le juge Estey dans d@afRon
has been strongly criticized: see R. S. NozickEngineering. Son analyse &t critiquée €\vere-
Comment onThe Province of Ontario and the  ment: voir R. S. Nozick, Comment dfhe Prov-
Water Resources Commission v. Ron Engineering  ince of Ontario and the Water Resources Commis-
and Construction (Eastern) Ltd. (1982), 60Can. sion v. Ron Engineering and Construction
Bar Rev. 345, at p. 350; J. Swan, CommentTde  (Eastern) Ltd. (1982), 60R. du B. can. 345,a la
Queen v. Ron Engineering & Construction  p. 350; J. Swan, Comment die Queen v. Ron
(Eastern) Ltd. (1981), 15U.B.C. L. Rev. 447, at Engineering & Construction (Eastern) Ltd. (1981),
p. 455; G. H. L. Fridman, “Tendering Problems”  1bB.C. L. Rev. 447, a la p. 455; G. H. L.
(1987), 66Can. Bar Rev. 582, at p. 591; J. Blom,  Fridman, «Tendering Problems» (1987R. 66
“Mistaken Bids: The Queen in Right of Ontario v. B. can 582,a la p. 591; J. Blom, «Mistaken Bids:
Ron Engineering & Construction Eastern Ltd.” The Queen in Right of Ontario v. Ron Engineering
(1981-82), 6Can. Bus. L.J. 80, at p. 91; S. & Construction Eastern Ltd.» (1981-82§a6.
M. Waddams,The Law of Contracts (3rd ed. Bus. L.J. 80,a la p. 91; S. M. Waddamke droit
1993), at para. 159. However, each case turns aes contrats (1992), vol. 1, aux pp. 118 et 119.
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its facts and since the revocability of the tender is  Toutefois, chaque cas est un caedesniis-

not at issue in the present appeal, | see noreasonto  que la questioevibedailig de la soumission

revisit the analysis of the facts Ron Engineering. n'est pas soulme dans le msent pourvoi, je ne
vois aucune raison deeeXaminer l'analyse des
faits effectee dans I'aef Ron Engineering.

What is important, therefore, is that the submis- L'important, donc, c'est que la @séntation
sion of a tender in response to an invitation to  d'une soumissioepEmséa un appel d'offres
tender may give rise to contractual obligations, peut donner naissades Obligations contrac-
quite apart from the obligations associated with the  tuellesatdait distinctes des obligationgabu-
construction contract to be entered into upon the lant du contrat d’entreprise airedoitriclu ds
acceptance of a tender, depending upon whether  l'acceptation de la soumission, selon que les par-
the parties intend to initiate contractual relations  ties auront wvetablif des rapports contractuels
by the submission of a bid. If such a contract par é&sgmtation d’'une soumission. Advenant la
arises, its terms are governed by the terms and  formation d'un tel contrat, ses esosiafit”
conditions of the tender call. egies par les conditions de I'appel d'offres.

| note that the jurisprudence in other common Je note que la jurisprudence d’autres ressorts de
law jurisdictions supports the approach that, common law appueelglie, selon l'intention
depending upon the intentions of the parties, an  des parties, I'appel d’offres peut donner naissance
invitation to tender can give rise to contractuala des obligations contractuellessdia pesentation
obligations upon the submission of a bid: see  d'une soumissionBhamkpool and Fylde Aero
Blackpool and Fylde Aero Club Ltd. v. Blackpool ~ Club Ltd. c. Blackpool Borough Council, [1990] 3
Borough Council, [1990] 3 All E.R. 25 (C.A)); All E.R. 25 (C.A.}Hughes Aircraft Systems Inter-
Hughes Aircraft Systems International v. Airser-  national c. Airservices Australia (1997), 146
vices Australia (1997), 146 A.L.R. 1 (F.C)); and A.L.R. 1 (F.C.); Eratt Contractors Ltd. c.
Pratt Contractors Ltd. v. Palmerston North City = Palmerston North City Council, [1995] 1 N.Z.L.R.
Council, [1995] 1 N.Z.L.R. 469 (H.C.). 469 (H.C.).

So this brings us to ask whether Contract A Cela nous aeriea la question de savoir s'il y a
arose in this case and, if so, what were its terms?  eu formation du contrat A eod’esplans I'af-
firmative, quelles eretaient les conditions?

B. Contract A B. Le contrat A

Both parties in the present appeal agree with the Les deux parties au ggént pourvoi sont d'ac-
Contract A/Contract B analysis outlined Ron  cord avec l'analyse contrat A/ contrateBon&e
Engineering and that the terms of Contract A, if  dans EfROn Engineering et reconnaissent que
any, are to be determined through an examination les conditions du contrat A, s'il en est,ed@vent ~
of the terms and conditions of the tender call. In etedhirées par I'examen des conditions de I'ap-
particular, they agree that Contract A arose, but pel d'offres. Plus pantuaknt, elles s’enten-
disagree as to its terms. However, this agreementis  dent pour dire gu'il y a eu formation du contrat A,
influenced by an interpretation Bbn Engineering  mais elles diférent sur ses conditions. Toutefois,
that | have rejected. Because of this, it is important  comme cet accord prend appui sur urainterpr’
to discuss whether Contract A arose in this case. tiorRate Engineering que j'ai rejete, il est

important de se demander s'il y a eu formation du
contrat A en l'espce.
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As | have already mentioned, whether or not Comme je I'ai &ja dit, la naissance du contrat AZ3
Contract A arose depends upon whether the parties  est subeedbihe volong des parties dtablir
intended to initiate contractual relations by the  des rapports contractuels pesdatation d'une
submission of a bid in response to the invitation to  soumissioemnsea I'appel d'offres. En I'es-
tender. In the present case | am persuaded that thisce, € suis convaincu queetdit bien l'intention
was the intention of the parties. At a minimum, the  des parties. En sollicitant des soumissions au
respondent offered, in inviting tenders through a  moyen d’'un processus officiel d'appel d'offres
formal tendering process involving complex docu-  comportant de la documentation et des conditions
mentation and terms, to consider bids for Contract  complexes, &atim’'a’ tout le moins, offert
B. In submitting its tender, the appellant accepted  d’examiner des soumissions en vue de la conclu-
this offer. The submission of the tender is good sion du contrat B. &emieint sa soumission,
consideration for the respondent’s promise, as the  I'appelante a eacefst offre. La @sentation
tender was a benefit to the respondent, prepared at  de la soumission est une contrepartie valable de la
a not insignificant cost to the appellant, and  promesse de I@etiplisque la soumissiongpr’
accompanied by the Bid Security. The question to egargrands frais par I'appelante et accompa-
be answered next is the precise nature of the eegl€ la garantie de soumission, espritait un
respondent’s contractual obligations. avantage pour I'edimla question qu'il faut

résoudre ensuite est celle de la natuecigg des
obligations contractuelles de l'inti&e’

The main contention of the appellant is that the La prétention principale de I'appelante est qU(.24
respondent was under an obligation to award Con-  I'ediravait I'obligation d’attribuer le contrat B
tract B to the lowest compliant tender. As thea I'auteur de la soumission conforme la plus basse.
Sorochan bid was invalid, Contract B should have = Comme la soumission de Scetaihamvalide,
been awarded to the appellant. In this regard, the le contrat B auréttedattrib@ a I'appelante.
appellant makes two arguments: first, that it was  L’appelargeepté deux argumenss ce sujet:
an explicit term of Contract A that the construction  pexernent, I'attribution du contrat de construc-
contract be awarded to the lowest compliant bid  #ofauteur de la soumission conforme la plus
and second, that even if such a term was not basse constitue une condition explicite du contrat
expressly incorporated into the tender package it A, et dmetiient, refme en supposant qu'une
was an implied term of Contract A. telle condition ne soit pas e)qres#’ incorpaé

dans le dossier d’appel d'offres, elle constitue une
condition implicite du contrat A.

1. Explicit Term of Contract A 1. Condition explicite du contrat A

With respect to the first argument, the appellant En ce qui a trait au premier argument, I'appe25
submitted that the notice to the construction indus-  lante fait valoir que 'avis camdiappel d’'of-
try of the call for tenders advised that the Federal fres au secteur de la construction indiquait que les
Standard Rules of Practice for Bid Depositories egleS normativesefrales des bureaux depdt
would apply and that these Federal Standard Rules  des soumissions s’appliquaient et cageses R°
incorporate local rules where these local rules are  normativeBrafés incorporaient les egles
not in conflict with the Federal Standard Rules. locales lorsque celles-ci n’entraient pas en conflit
The appellant argued that the respondent had con-  aveetgssRiormativesetBrales. L'appelante
firmed that the Alberta Guide to Construction Pro-  fait valoir que l'ieéna confirm” que le guide
cedures and the Canadian Construction Documents  d#®des de la construction de I'Alberta et le
Committee Guide to Calling Bids and Awarding  guidesciivant le processus d'obtention de
Contracts (CCDC 23) were part of the local rules,  soumissions et d’attribution des contrats de cons-
that they applied to the project in question, and  truction du @owatiadien des documents de
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that these local rules indicated that the contract
should be awarded to the lowest proper tender.

construction (CCDC 23) faisaient partiglees r’
locales, qu’ils s’appliquaient au projet en cause et

gue ces @gles locales pvoyaient que le contrat
serait attribea I'auteur de la soumission conforme
la plus basse.

| find this argument unpersuasive. The notice to Cet argument ne me convainc pas. L'avis au

the profession is ambiguous as to whether the Fed-
eral Standard Rules of Practice for Bid Deposito-

ries would apply to the general contractors or to

the trade sub-contractors submitting their bids to

the general contractors through the Alberta Con-
struction Tendering System. This ambiguity is, to

my mind, resolved by the Tender Form that tender-
ers were required to submit, which stated:

secteur de la construction est ambigu en ce qui a
mald question de savoir si leedés norma-
tivezBrilles des bureaux depdt des soumis-
sions s’appliquent aux entrepresTeuashgou
aux gens daiernsous-traitants qui @gséntent
leurs soumissions aux entrepresrgunesng par
linestimire du systme de soumissions de la
construction de l'Alberta. Selon moi, cette ambi-

guité est leee par le formulaire de soumission que
les soumissionnairestdient tenus de @senter,
lequel comporte la mention suivante:

We certify that Tenders for trades named under (a) andrRADPCTION] Nous certifions que les soumissions pour

(b) below were received through the Alberta Bid Depos-

lesems nomms$ aux alieasa) etb) plus bas oneté

itory Ltd., . . . inaccordance with the Standard Rules of cues par linterradiaire d'Alberta Bid Depository

Practice for Bid Depositories (Federal Government
Projects) as required by this Tender.

Ltd., [...] cordarerit aux Bgles normatives des

bureauxegBtdies soumissions (projets de travaux de

construction de I'administrationed€rale) ainsi que
I'exige la pEsente soumission.

The tender documents do not include the notice to
the profession and do not make any other reference
to the Standard Rules of Practice for Bid Deposito-

ries (Federal Government Projects). As it is the

tender documents that govern the terms, if any, of
Contract A, | do not take the Standard Rules of

Practice for Bid Depositories (Federal Government

Projects) to be binding upon the respondent with

respect to the tenderers; they are binding upon the
tenderers with respect to the sub-contractors. Thus
| find that there is no explicit term in Contract A

Le dossier d'appel d'offres ne comprend pas l'avis
au secteur de la construction et ne fait aucun ren-
voi aagléd’ normatives des bureaux depdl”
des soumissions (projets de travaux de construc-
tion de 'administra&tiBrafé). Puisque c’est le
dossier d'appel d'offreggjtiig$ conditions du
contrat A, s'il en est, je conclus geglles mor-
matives des bureaurpde dd's soumissions
(projets de travaux de construction de I'administra-
gidirdle) ne lient pas l'intieé envers les sou-

missionnaires; elles lient les soumissionaaires °

imposing an obligation to award contract B to the eglifd des sous-traitants. Je conclus donc gu'il

lowest valid tender.

n'existe dans le contrat A aucune condition expli-

cite imposant I'obligation d’attribuer le contrateB °
'auteur de la soumission valide la plus basse.

2. Implied Term of Contract A

2. Condition implicite du contrat A

The second argument of the appellant is that Selon le deuwdme argument de l'appelante, le

there is an implied term in Contract A such that the
lowest compliant bid must be accepted. The gen-
eral principles for finding an implied contractual
term were outlined by this Court i€anadian

contrat A comporte une condition implite pr’
voyant que la soumission conforme la plus basse

dett€ retenue. Les principegrgraux permet-
tant de eterminer

'existence de conditions
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Pacific Hotels Ltd. v. Bank of Montreal, [1987] 1 ~ contractuelles implicites oat’énon&s par notre
S.C.R. 711. Le Dain J., for the majority, held that = Cour danst'8ociété hoteliere Canadien Paci-
terms may be implied in a contract: (1) based orique Ltée c. Banque de Montréal, [1987] 1 R.C.S.
custom or usage; (2) as the legal incidents of a par-  711. Le juge Le Dain a conclu, au nom de la majo-
ticular class or kind of contract; or (3) based on the e, rifl’il pouvait y avoir introduction, dans un
presumed intention of the parties where the  contrat, de conditions implicites: géps$osul la
implied term must be necessary “to give business  coutume ou l'usage; 2) en tant que padicularit’
efficacy to a contract or as otherwise meeting the  juridiques d’'uagaré’ou d’'un type particuliers
‘officious bystander’ test as a term which the par- de contrats; ou 3edenslir I'existence d'une
ties would say, if questioned, that they had obvi- intentioesyorEe des parties, soit la condition
ously assumed” (p. 775). See al¥d@llace v. implicite dont I'introduction est edessaire «pour
United Grain Growers Ltd., [1997] 3 S.C.R. 701,  donnarun contrat de I'efficagt commerciale ou
at para. 137per McLachlin J., andMachtinger v.  pour permettre de quelque autre neamide satis-
HOJ Industries Ltd., [1992] 1 S.C.R. 986, at faire au en¢ de “l'observateur objectif”, [condi-
p. 1008,per McLachlin J. tion] dont les parties diraient, si on leur posait la
question, qu’'elles avaiendvidemment tenu son
inclusion pour acquise» (p. 775). Vagalement
les arets Wallace c¢. United Grain Growers Ltd.,
[1997] 3 R.C.S. 701, au par. 137, motifs du juge
McLachlin, etMachtinger c. HOJ Industries Ltd.,
[1992] 1 R.C.S. 986a la p. 1008, motifs du juge
McLachlin.

While in the case of a contract arising in the Bien que dans une affaire de contrat ayant pr%‘3
context of a standardized tendering process there  naissance dans le cadre d'un processies normalis”
may be substantial overlap involving custom or  d'appel d’offres il puisse y avoir un important che-
usage, the requirements of the tendering process, vauchement emiénags comme la coutume
and the presumed intentions of the party, | con- ou l'usage, les exigences du processus d’appel
clude that, in the circumstances of the present case,  d'offres et I'intengsnnpg des parties, dans
it is appropriate to find an implied term according les circonstances dedanpe esgre, il y a lieu
to the presumed intentions of the parties. de condutexistence d’'une condition implicite

conformémenta’ l'intention pesunge des parties.

As mentioned, LeDain J. stated @anadian Ainsi qu'il a ét mentione” plus haut, le juge 2°
Pacific Hotels Ltd., supra, that a contractual term Le Dain a dit, dans €a8dciété hoteliere Cana-
may be implied on the basis of presumed intendien Pacifique Ltée, précite, qu'il est possible d’in-
tions of the parties where necessary to give busi-  troduire dans un contrat des conditions implicites
ness efficacy to the contract or where it meets the dendsur l'intention @sunge des parties lors-
“officious bystander” test. It is unclear whether  que cela estssaire pour donner au contrat I'ef-
these are to be understood as two separate tests but eficacitherciale ou que cela satisfait awecet’
I need not determine that here. What is important  de «l'observateur objectif». Il ne ressort pas claire-
in both formulations is a focus on the intentions of ment qu'on doive comprendreelésgnts
the actual parties. A court, when dealing with  comme deurrestdistincts, mais c'esa lune
terms implied in fact, must be careful not to slide  question que je n'a pascher en l'egze. Ce
into determining the intentions of reasonable par-  qui importe dans l'une et I'autre des formulations,
ties. This is why the implication of the term must  c’est I'accent mis sur l'intention des parties elles-
have a certain degree of obviousness to it, and emes. Lorsqu’elle est appeld se pencher effec-
why, if there is evidence of a contrary intention, on tivement sur des conditions implicites, la Cour doit
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the part of either party, an implied term may not be  se garder de charcB&rminer l'intention de

found on this basis. As G. H. L. Fridman states in  parties raisonnables. C’est pourquoi I'introduction

The Law of Contract in Canada (3rd ed. 1994), at  de la condition implicite doit aller de pair avec un

p. 476: certain degrdévidence et qu'en psence d'une
preuve d’intention contraire de la part de I'une ou
'autre des parties, I'on ne peut conclard’exis-
tence d’'une condition implicite sur ce fondement.
Comme le note G. H. L. Fridman dans son ouvrage
intitule The Law of Contract in Canada (3¢ éd.
1994),a la p. 476:

In determining the intention of the parties, attention  TRAPUCTION] Lorsqu’il s’agit d'établir Iintention
must be paid to the express terms of the contract in des parties, il faut porter attention aux conditions
order to see whether the suggested implication is neces- expresses du contrat effiaindieed”si la condition
sary and fits in with what has clearly been agreed upon, implicite prepest’ acessaire et si elle s’harmonise
and the precise nature of what, if anything, should be avec ce qui a clairetheconvenu, ainsi ga’la
implied. nature exacte de ce qui devrait, le eggant,etre ainsi
introduit.

In this respect, | find it difficult to accept that A cet égard, il m'est difficile d’admettre que

the appellant, or any of the other contractors, [I'appelante, ou que I'un des autres entrepreneurs,

would have submitted a tender unless it was under-  auegitddd'de pesenter une soumission s'il

stood by all involved that only a compliant tender  n’avait gigsentendu que seule une soumission

would be accepted. However, | find no support for  conforme serait aecep€ ne vois toutefois

the proposition that, in the face of a privilege aucun fondemdatpEtention selon laquelle, eu

clause such as the one at issue in this case, the loegarda une clause deesérve comme celle qui est

est compliant tender was to be accepted. A review  en cause darsdatpresgre, il fallait que la

of the tender documents, including the privilege  soumission la plus basse soieactiepExamen

clause, and the testimony of the respondent’s wit-  du dossier d’appel d'offres, y compris la clause de

nesses at trial, indicates that, on the basis of theserve, et de laegosition desetnoins de l'inti-

presumed intentions of the parties, it is reasonable ee aw proes indique gu'il est raisonnable de con-

to find an implied obligation to accept only a com-  clure, sur le fondement de l'intenéisung€ des

pliant tender. It is to a discussion of the tender doc-  padi#sxistence d’'une obligation implicite de

uments, the effect of the privilege clause, and the  n’accepter que les soumissions conformes. Je

testimony at trial to which | now turn. passe mainterartexamen du dossier d'appel
d'offres, de l'effet de la clause desgérve et des
dépositions au pras.

(a) Tender documents a) Dossier d'appel d offres

The tender documents contain, as already noted, Le dossier d’appel d'offres comprend, ainsi
paragraph 13, which states: “The lowest or any  quétéamentione’ plus haut, le paragraphe 13,
tender shall not necessarily be accepted”. | will  qui est ainsidige@RADUCTION] «La soumission
deal with the effect of this privilege clause after la plus basse ne seragessaifement retenue ni
discussing the tender documents more generally, non plus aucune soumission». J'aborderai l'effet
as it must be interpreted in its context. de cette clauses @woir exami@ de fapn ¢gné-

rale le dossier d'appel d'offres, puisque cette
clause doitefre interpetée dans son contexte.
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In the present appeal, the tender documents are Dans le pesent pourvoi, les documents du dos32

enumerated in the Tender Form and include:

r72

sier d’appel d'offreesan€fés dans le formu-

laire de soumission:
[TRADUCTION]

(a) Instructions to Tenderers — Form DCL 193 a)
(R-7-90)

(b) Tender — Form DCL 150 b)
(c) Articles of Agreement — Form DCL 24 (R-7-90) c)

(d) Terms of Payment “B” — Form DCL 25 (R-7-90) d)
(e) General Conditions “C” — Form DCL 32 (R-7-90) e)

(f) Drawings, Specifications and Addenda thereto —f)
Job No. C-S380-9304/4

Conditions and Instructions

(g) Special — File: g)

SD16310

(h) Labour Conditions 180 (Rev. 01/88) 7540-21-900- h)
0766

(i) Insurance Conditions “E” File: SD16310 )]
(k) Insurers Certificate of Insurance — DCL 232 K)

() Contract Security Conditions “F” — Form DCL )
32-F (R-7-90)

Most of these documents detail the terms and con-
ditions of the construction contract to be entered
into, or Contract B. However, the Instructions to
Tenderers and the Tender Form are the crucial doc-
uments for determining the terms and conditions
of Contract A. The salient features of the parties’
agreement revealed by an examination of these
documents are twofold: the contractor must submit
a compliant bid and the contractor cannot negotiate
over the terms of the tender documents.

Instructionsa “l'intention des soumissionnaires —
Formulaire CDL 193 (R-7-90)

Soumission — Formulaire CDL 150

Articles de convention — Formulaire CDL 24
(R-7-90)

Modalies de paiement «B» — Formulaire CDL 25
(R-7-90)

Conditions gférales «C» — Formulaire CDL 32
(R-7-90)

Dessins, devis descriptif, et leurs addenda — Projet
°rC-S380-9304/4

Conditions et instructions epiales — Dossier:
SD16310

Conditions de travail 180gv. 01/88) 7540-21-900-
0766

Conditions d’assurance «E» Dossier: SD16310
Attestation d’assurance — CDL 232

Conditions de garantie du contrat «F» — Formu-
laire CDL 32-F (R-7-90)

La plupart de ces docanmrisent les condi-
tions du contrat de construction qui sera pass’
savoir le contrat B. Toutefois, les Instruations °
I'intention des soumissionnaires et le formulaire de
soumission constituent les docuenisifis pbur
ce qui esttmdiner les conditions du contrat
A. Les traits saillants de l'accord des parties qui
ressortent de I'examen de ces docunasnts se r’
ment en deux points: I'entrepreneur doit fournir
une soumission conforme et il negetienles

conditions du dossier d’appel d’offres.

The Instructions to Tenderers include important Les Instructionsal'intention des soumission-

provisions outlining the conditions under which a
tender may be found to be invalid. For example,
paragraph 1(a) provides that tenders received after
the specified closing time are invalid. Paragraph 2
provides thatinter alia, “[a]ll tenders must be sub-
mitted on Tender Form DCL 150(S)” and para-
graph 7(b) requires that only the Tender Form and

33

naires comportent d'importantes dispositions sur
les cas susceptibles idamtii@validité d'une
soumission. Par exempésg laljnstipule que

les soumissiomesrapes la date et I'heure de

atlire sont invalides. Le paragraphe 2vwmit

notamment B@DCTION] «[tjoutes les sou-
missions datrenpésentes sur le Formulaire

CDL 150(S)» et l'alima 7b) exige que seuls le for-
mulaire de soumission et la garantie de soumission
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the bid security be submitted with the tender. Para-  soiesepes avec la soumission. Le paragraphe
graph 4 states: 4 porte:

Any alterations in the printed part of the Tender Form TRAPUCTION] Tout changement appert’au texte

DCL 150(S) or failure to provide the information impendu formulaire CDL 150(S) ou toute omission

requested therein, may render the tender invalid. de fournir les renseignementsededasensdie formu-
laire peut invalider la soumission.

Paragraph 6(a) states: L'adia’6a) stipule ce qui suit:

Tenders must be based on the plans, specifications antRADUCTION] Les soumissions doiveetre fonaes sur
tender documents provided . For a tender to be valid, les plans, le devis descriptif et les documents d’appel
the tendered price must be based on materials estab- d’offres qui sont fournis. [...] Pour gu'une soumission
lished as acceptable for the project prior to the tender soit valable, il faut que le prdafiz’la soumission
closing date. soit forel’sur des matiaux reconnus comme accep-
tables pour le projet avant la date et I'heure déuck
de l'appel d'offres.

Paragraph 9 states that the tender is invalid unless  Le paragraphe 9 stipule que la soumission est inva-
accompanied by the required bid security. lide si elle n'est pas accoespdgita garantie de
soumission prescrite.

The Tender Form, which, as stated above, is the Le formulaire de soumission qui, ainsi qu'il a
only document required to be submitted along withett mentione’plus haut, est le seul document qui
the bid security, requires that the tenderer agree to  etl@tpesent” avec la garantie de soumission,
the following statement: oblige le soumissionnairire la éclaration sui-

vante:

We [name] having informed ourselves fully of the con- TRADUCTION] Nous [nom] possdant tous les renseigne-
ditions relating to the work to be performed, having ments sur les conditions relatives aux &rasdam-"
inspected the site and having carefully examined the ter, ayant fait une inspection de 'emplacement et ayant
plans and specifications and all the terms and covenants exattentivement les plans, le devis descriptif ainsi
of the Tender documents (IT BEING UNDERSTOOD que toutes les conditions et conventions du dossier d'ap-
AND AGREED THAT FAILURE TO HAVE DONE SO pel d'offres§TANT ENTENDU ET CONVENU QUE
WILL NOT RELIEVE US OF OUR OBLIGATION TO L'OMISSION D’AGIR AINSI NE NOUS LIBRERA
ENTER INTO A CONTRACT AND CARRY OUT PAS DE NOTRE OBLIGATION DE CONCLURE UN
THE WORK FOR THE CONSIDERATION SET OUT MARCEH ET DEXECUTER LES TRAVAUX,
HEREAFTER) do tender and offer to perform the said MOYENNANT LA CONTREPARTIE INHQULI-
work in strict accordance with the said documents and DESSOUS) soumissionnons peseeteprét offrons
such further details, plans and instructions as may be ed#ef lesdits travaux en nous conformant stricte-
supplied from time to time and to furnish to Her Maj- ment aux dispositions desdits documantsust les
esty the Queen in Right of Canada, all materials, plant, auetdlsd ‘plans et instructions qui pourront nous
machinery, tools, labour and things necessary for thetre fournis et de fourna Sa Majest’la Reine du chef
construction or carrying out and proper completion of du Canada tous lesamatléquipement de chantier,
the said work for the following sums of lawful money of la machinerie, les outils, la main-d’ceuvre et autres
Canaa. ... articles rcessairea la construction (oa I'exécution)
et a 'achevement appropei’desdits travaux pour les
sommes indigeés ci-apgS en monnaie efale du
Canada. . .

This certificate underscores the significance of ten-  Ce certificat souligne l'importance oeke rev”
derers adhering to the terms and conditions as  I'obligation des soumissionnaires de respecter les
found in the tender documents. In other words, the  conditions figurant dans le dossier d’appel
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certificate is further evidence of the necessity to
ensure bids are compliant.

d'offres. En d'autres termes, le certificat est une
preuve de plus deetessit’ de s’'assurer que les

soumissions sont conformes.

The Tender Form sets out additional circum-
stances that could render a bid invalid. It requires
that the tenderer agree that an imbalance between
unit and lump sum prices or between individual
unit prices “would be considered cause to render
our Tender invalid” (para. 3). The tenderer must
certify that the sub-trades it lists in its Tender Form
were received through the Alberta Bid Depository
in accordance with the Standard Rules of Practice
for Bid Depositories (Federal

Le formulaire de soumission fait mention3®

d’autres circonstances susceptiblagetdivira”
gatidita soumission. Il oblige le soumission-

nai@nvenir qu’urecart entre les prix unitaires

et les prix forfaitaires ou entre des prix unitaires

particuliersRAUCTION] ~ «serait  considfé

comme une cause d'imval@ith soumission»

(par. 3). Le soumissionnaire doit certifier que les
soumissions des geesedesois-traitants qu'il

Government enunere sur son formulaire de soumission et ~

Projects) and that failure to comply with these cues par linterradiaire d’Alberta Bid Deposi-

Rules of Practice may disqualify the tender
(para. 8).

tory Ltd., confonent aux RBgles normatives

des bureaux demdt des soumissions (projets de

travaux de construction de I'administratiomds-
rale) et que le efaut de respecter cesgies peut
invalider la soumission (par. 8).

It is clear from the foregoing description of the
Instructions to Tenderers and the Tender Form that
the invitation for tenders may be characterized as

Il ressort clairement de cet examen des Instrué®
folistention des soumissionnaires et du for-
mulaire de soumission que l'appel d'offres peut

an offer to consider a tender if that tender is validetre qualifé d’offre d’examiner une soumission si

An invalid tender would be, as outlined in these

cette soumission est valide. AinsengoecEnt

documents, one that either was submitted too late,
was not submitted on the required Tender Form,
altered the Tender Form or did not provide the
information requested, did not include the required
bid security, had an imbalance in prices, did not
comply with the Rules of Practice for sub-trades,
or did not conform to the plans and specifications.

ces documents, la soumission invalide est la sou-
mission tardive, celle qui n'esegaprsur le
formulaire de soumission prescrit, qui apporte des
changements au formulaire de soumission ou ne
fournit pas les renseignementsetemast pas
accong®gle la garantie de soumission, com-
porteecart ‘entre les prix, ne respecte pas les

regles applicablea 'egard des sous-contrats con-
clus avec les gens deetier ou n’est pas conforme
aux plans et au devis descriptif.

A tender, in addition to responding to an invita-
tion for tenders, is also an offer to perform the
work outlined in the plans and specifications for a
particular price. The invitation for tenders is there-
fore an invitation for offers to enter into Contract
B on the terms specified by the owner and for a
price specified by the contractor. The goal for con-

Outre le fait détre une eponsea’un appel d’of- 3’

fres, la soumission est aussi une offiuiEEX

les travaaexitd” dans les plans et le devis des-
criptif en contrepartie d'un prixeddriappel
d'offres est par eamunit une invitation laee”

afin d’obtenir des offres de conclure le contrat B,
selon les conditionsestppdlr le propetaire et

tractors is to make their bid as competitive as posa un prixetabli par I'entrepreneur. Le but eipar

sible while still complying with the plans and
specifications outlined in the tender documents.

les entrepreneurs estederger la soumission la
plus concurrentielle possible tout en respectant les

plans et le devis descriptif stid dans le dossier
d’appel d'offres.
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In this regard, it is important to note that the

A cet égard, il importe de souligner que I'inti-

respondent did not invite negotiations over the eenm’a pas larcd'invitationa régocier les con-

terms of either Contract A or Contract B. The only

items to be added to the Tender Form by the ten-

derer, in addition to the tenderer's name and its

prices are: GST registration nhumber, the names of

sub-contractors, its structural steel fabricator and
erector, the number of days it will start work after
notification of the contract award, signature, wit-

ness to signature and address, date, telephone and

fax number. Furthermore, paragraph 12(b) of the
Instructions to Tenderers provides:

ditions du contrat A ni celles du contrat B. Les
saéisents qui pouvaierdtre ajoues au for-
mulaire de soumission par le soumissionnaire, en
plus de son nom et de staignides suivants:
leananda’enregistrement de la TPS, les noms
des sous-traitants, celui de son fabricant d’acier de
charpente et de son monteur de charpentes, le
nombre dee¢@ssainés pour entreprendre les
travaursafa notification de I'attribution du
contrat, la signatureetesiti's de la signature et

'adresse ainsi que la date et les ruos de dfé-
phone et deefécopieur. De plus, l'alied 12b) des
Instructionsa’ I'intention des soumissionnaireepr’
voit ce qui suit:

Tenderers are advised that requests for suggestetRADUCTION] Avis est done aux soumissionnaires que
amendments to the tender documents should be received les madifications qu'ils proposent d’apporter au dossier

by the Manager, Tender Call Section, at least fourteen
calendar days before the specified tender closing time.

d’'appel d'offres doivent parvenir au gestionnaire, Sec-
tion des appels d'offres, au moins quatorze jours civils

avant la date et I'heure limites deception des soumis-
sions.

This request indicates that any negotiations are to

follow a special procedure, presumably so that if a

suggested amendment is accepted, all tenderers

may be notified so that they may also enter an
alternate bid.

Cette directive indique queemat&aton doit

suivre uneguoe spciale, probablement pour
faire en sorte que si la modificaticee pFspos’

aeeepibus les soumissionnaires puissent en

efre avigs de fagna étre en mesure deguénter

une soumission de remplacement.

This interpretation is supported by the testimony
at trial of Mr. Enders, Director of Contract Ser-
vices for the respondent, regarding alternate bids:

Cette interpetation est appwe€ par la dposi-
tion au peode M. Enders, directeur du Service
des ewmpiur l'intin€e, au sujet des soumis-

sions de remplacement:

[TRADUCTION]

A We follow industry practice. As long as there is a
valid bid it can be accompanied by an alternate price
and if it happens before tender close and it is judged
that it — it's worthwhile entertaining, we would
issue an amendment asking all bidders to price that
alternative. If it happened afterwards we would
award the contract and deal with the alternative after
the fact.

Q Why don’t you — after the tenders closed when you
receive what you consider an alternate bid, why don’t

R Nous suivons la pratique du secteur. Tant qu'elle est
valide, la soumissioretpeuactompag® d’'un
prix de remplacement, et si cela se produit avant la
otlire de l'appel d’'offres et que I'on juge que c’'est
— que c’estsséint, nouedigeons une modifi-
cation demaralaots les soumissionnairesetd-
blir un prix pour cette variante. Si cela se produit plus
tard, nous attribuons le contrat puis traitons de la
variante apes le fait.

Q Pourquoi ne faites-vous passs—aapbture de
l'appel d'offres, lorsque vous recevez ce que vous
considrez comme une soumission de remplacement,
pourquoi ne communiquez-vous pas avec les entre-
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you then go to the contractors and say, Somebody preneurs pour leur dire: quelqu'un resend pr’
submitted this. What's your price? ceci. Quel est votre prix?

A Again that would put the low bidder at a disadvan- R Encore une fois, efdaadiserait le soumission-
tage and it might be considered bid shopping. naire le plus bas et cela piterpdcll comme du

marchandage de soumissions.

Therefore, according to the Instructions to Ten- Par consfuent, aux termes des Instructicms 40
derers and the Tender Form, a contractor submit-  lintention des soumissionnaires et du formulaire
ting a tender must submit a valid tender and, in  de soumission, I'entrepreneur eganter’'une
submitting its tender, is not at liberty to negotiate =~ soumission degeptér une soumission valide,
over the terms of the tender documents. Given this,  et, dangdanpation de cette soumission, il ne
it is reasonable to infer that the respondent would  lui est pas loisiblegteial les conditions du
only consider valid tenders. For the respondent to  dossier d’appel d'offres. Compte tenu de ce fait, il
accept a non-compliant bid would be contrary to  est raisonnableedigrel’que I'intinee n’aurait
the express indication in the Instructions to Ten-  exangné les soumissions valides. L'accepta-
derers that any negotiation of an amendment tion par l'egigiline soumission non conforme
would have to take place according to the provi-  serait contraire aux Instruatibinéention des
sions of paragraph 12(b). It is also contrary to the  soumissionnaires qui mentionnent eexgmess”
entire tenor of the Tender Form, which was the  que toed®ciation en vue de faire apporter une
only form required to be submitted in addition to  modification doit se faire coefoent aux dis-
the bid security, and which does not allow for any  positions de dalit?b). Cela irait aussai I'en-
modification of the plans and specifications in the  contre de toute la teneur du formulaire de soumis-
tender documents. sion, qui est le seul formulaire qu’il faeserter

en plus de la garantie de soumission et qui ne
permet aucune modification des plans ni du devis
descriptif du dossier d’appel d’offres.

The rationale for the tendering process, as can L'idee qui sous-tend I'appel d'offres, ainsi qu'il4
be seen from these documents, is to replace negoti-  ressort de ces documents, c’est de remplacer la
ation with competition. This competition entails eguciation par la concurrence. Cette concurrence
certain risks for the appellant. The appellant must  comporte certains risques pour I'appelante.
expend effort and incur expense in preparing its  L'appelante doit consacrer des efforts et des
tender in accordance with strict specifications and  sommes d’ageéparer sa soumission confor-
may nonetheless not be awarded Contract B. It emerita un devis descriptif strict samedré cer-
must submit its bid security which, although it is  taine de se voir attribuer le contrat B. Elle doit
returned if the tender is not accepted, is a signifi- epader sa garantie de soumission quenm’si
cant amount of money to raise and have tied up for  elle lui sera remise si la soumission n’est pas
the period of time between the submission of the  aeeeptépesente une somme importange °
tender and the decision regarding Contract B. Aseunir’ eta immobiliser pour lagriode entre la g
Bingham L.J. stated iBlackpool and Fylde Aero  sentation de la soumission et lac@ion prise au
Club Ltd., supra, at p. 30, with respect to a similar  sujet du contrat B. Le lord juge Bingham a dit dans
tendering process, this procedure is “heavilyBlackpool and Fylde Aero Club Ltd., prcit, a
weighted in favour of the invitor”. It appears obvi- edard d'un appel d'offres semblable, que cette
ous to me that exposing oneself to such risks quoE TRADUCTION] «favorise grandement
makes little sense if the respondent is allowed, in  celui qui lance I'appel d'offres» (p. 30). Il me
effect, to circumscribe this process and accept a  seedidlerit qu'il serait dfaisonnable de s’ex-
non-compliant bid. Therefore | find it reasonable, paseate tels risques si l'intie€ peut, dans les
on the basis of the presumed intentions of the faits, contourner ce processus et accepter une
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parties, to find an implied term that only a compli-  soumission non conforme. J'estime donc qu'il est
ant bid would be accepted. raisonnable, en se fondant sur I'intenéisungié
des parties, de conclueel’'existence d’'une condi-
tion implicite portant que seule une soumission
conforme sera accegs’

Having found that there was an implied term in  Aprés avoir concla T'existence, dans le contrat
Contract A that the respondent was to accept only A, d’'une condition implicite exigeant que&intim”
compliant bids, | must now deal with the argument  n’accepte que les soumissions conformes, il me
that the privilege clause overrode this implied faut examiner I'argument selon lequel la clause de
term. iBserveecarte cette condition implicite.

(b) Effect of the Privilege Clause b) Effet de la clause de réserve

Although the respondent has not disputed the M&me si l'intimée n'a pas attagula conclusion

trial judge’s finding that the Sorochan tender was  du juge de erenmstance selon laquelle la sou-

non-compliant, the respondent argues that the  mission de Soroatait pds conforme, l'inti-

privilege clause gave it the discretion to award the eemétend que la clause desgrve lui donne le

contract to anyone, including a non-compliant bid, = pouvoir dtmmmhaire d'attribuer le contraa °

or to not award the contract at all, subjectonlytoa  n’importe qui, y compris l'auteur d’une soumis-

duty to treat all tenderers fairly. It argues that sion non conforme, voire de ne pas attribuer le

because it accepted the Sorochan tender with the  canteaseule charge de traiter tous les soumis-

good faith belief that it was a compliant bid, it did  sionnaiegsitablement. Elle soutient que parce

not breach its duty of fairness. gu’elle a retenu la soumission de Sorochan en
croyant de bonne foi qu'il s’agissait d’'une soumis-
sion conforme, elle n'a pas marga’son devoir
d’equig.

The words of the privilege clause are clear and Le libellé de la clause desérve est clair et non

unambiguous. As this Court stated Qartwright  équivoque. Comme notre Cour I'a dit dans Barr”

& Crickmore, Ltd. v. Maclnnes, [1931] S.C.R. 425, Cartwright & Crickmore, Ltd. c. Maclnnes, [1931]

at p. 431, “there can be no recognized custom in  R.C.S. a&2&, p. 431, TRADUCTION] «aucune

opposition to an actual contract, and the special  coutume reconnue ne saarapposé a un

agreement of the parties must prevail”. However,  contegitable, et I'entente particelie interve-

the privilege clause is only one term of Contract A nue entre les parties doit I'emporter». Toutefois, la

and must be read in harmony with the rest of the  clauses#geve n'est qu’une condition du contrat

tender documents. To do otherwise would under- A et ellesttgitifiterpette de fapna s’harmoni-

mine the rest of the agreement between the parties.  ser avec le reste du dossier d'appel d'offres. Agir
autrement, ce serait saper le reste de I'entente entre
les parties.

| do not find that the privilege clause overrode Je ne conclus pas que la clauseaedemnestarte
the obligation to accept only compliant bids, [I'obligation de n'accepter que les soumissions con-
because on the contrary, there is a compatibility = formes, puisque, au contraire, il y a corapatibilit”
between the privilege clause and this obligation.  entre la clausesdeve” et cette obligation. Je
| believe that the comments of |. Goldsmith, in crois que les commentaires de |. Goldsmith dans
Goldsmith on Canadian Building Contracts (4th  son ouvrage intital” Goldsmith on Canadian
ed. (loose-leaf)), at p. 1-20, regarding the imporBuilding Contracts (4¢ &d. (feuilles mobiles))a la
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tance of discretion in accepting a tender are partic-  p. 1-20, au sujet de I'importance du poueeir discr”

ularly helpful in elucidating this compatibility: tionnaire dans l'acceptation d’une soumission sont
particuliérement utiles pour expliquer cette compa-
tibilite:

The purpose of the [tender] system is to provide compe-TRADUCTION] Le syseme [d’appel d'offres] a pour

tition, and thereby to reduce costs, although it by no objet d'assurer la concurrence, et partaiyeliées’

means follows that the lowest tender will necessarily utgof€me si cela ne signifie aucunement que la sou-

result in the cheapest job. Many a “low” bidder has mission la plus basserankcessairement aux tra-

found that his prices have been too low and has ended vaux les moins chers. Il arrive souvent que l'auteur

up in financial difficulties, which have inevitably d'une soumission «basse» st@pergu’il a fixe ses

resulted in additional costs to the owner, whose right to prix trop bas eeprdilve des difficudts financéres,

recover them from the defaulting contractor is usually ce qui lesetraBvitablement des oS additionnels

academic. Accordingly, the prudent owner will consider pour le Etgr€, qui ne dispose que de droits bien

not only the amount of the bid, but also the experience souvemtidhés pour se faire rembourser par I'entre-

and capability of the contractor, and whether the bid is preneuefaitd Par coresjuent, le propetaire pru-

realistic in the circumstances of the case. In order to dent tiendra compte non seulement du prix de la soumis-

eliminate unrealistic tenders, some public authorities sion, mais aussi deribexqe et de la capaeitde

and corporate owners require tenderers to be prequali- I'entrepreneetehidéra si la soumission es@af”

fied. liste dans les circonstances en cause. ABfirdiner les
soumissions iedlistes, certaines aute@st’publiques et
certaines soetés propretaires exigent que les soumis-
sionnaires aient fait I'objet d'uneslgction pealable.

In other words, the decision to reject the “low” bid En d'autres termesedsidh de rejeter la sou-

may in fact be governed by the consideration of = mission «basse» peut efrfaimctiee par la

factors that impact upon the ultimate cost of the  prise en compte de facteurs qui ont une incidence
project. sur le cof final du projet.

Therefore even where, as in this case, almost Par consguent, refne dans les casipcomme 46
nothing separates the tenderers except the different  emdespiesque rien d’autre que les prix res-
prices they submit, the rejection of the lowest bid  pectifs pegpag’distingue les soumissionnaires,
would not imply that a tender could be accepted on e rejet de la soumission la plus basse ne voudrait
the basis of some undisclosed criterion. The discre-  pesssairement dire que laaision de retenir
tion to accept not necessarily the lowest bid, une soumissionefreufohde sur un créfe de
retained by the owner through the privilege clause,election non divulge. Le pouvoir dis@fionnaire
is a discretion to take a more nuanced view of de ne pas reta@ssdirement la soumission la
“cost” than the prices quoted in the tenders. In this  plus basse que stesEIt€ proprétaire gacea
respect, | agree with the resultAome Building & la clause deeserve, est un pouvoir qui lui permet
Construction Ltd. v. Newcastle (Town) (1992), 2  d’avoir une vision plus nuaedes «aat5» qui ne
C.L.R. (2d) 308 (Ont. C.A.). In that case, Contract  starpas aux prietablis dans les soumissions.

B was awarded to the second lowest biddeA cetégard, je suis d’accord avec &sultat auquel
because it would complete the project in a shorter  la cour eseardans I'aef Acme Building &

period than the lowest bid, resulting in a large cosConstruction Ltd. c. Newcastle (Town) (1992), 2

saving and less disruption to business, and all C.L.R. (2d) 308 (C.A. Ont.). Dans cette affaire, le
tendering contractors had been asked to stipulate a  contratB atribl€ au deuwxdme soumission-
completion date in their bids. It may also be the naire le plus bas parce qu'il pouvait achever le pro-
case that the owner may include other criteria in  jet danslan plus court que le soumissionnaire

the tender package that will be weighed in addition  le plus bas, ce qui permettait de faire d'importantes
to cost. However, needing to consider “cost” inecohomies et deeduire les incorenients pour les

this manner does not require or indicate that there =~ commerces, tous les entrepreneeis iayiés -
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needs to be a discretion to accept a non-compliart p€ciser une date d’aekement des travaux dans

bid. leurs soumissions. Il se peut aussi que le mopri’
taire inclue d'autres ceres que le ag"dans le
dossier d'appel doffres. Toutefois, laecEssit”
d’envisager les «adS» de cette magie n’exige
pas et ne signifie pas qu'on doie&r€ investi du
pouvoir discetionnaire d’accepter une soumission
non conforme.

The additional discretion not to award a contract Le pouvoir discetionnaire supgimentaire de ne
is presumably important to cover unforeseen cir-  pas attribuer le contrat est vraisemblablement
cumstances, which is not at issue in this appeal.  important pour couvrir levirspmais ce point
For exampleGlenview Corp. v. Canada (1990), n’est pas soulevdans le @mSent pourvoi. Dans
34 F.T.R. 292, concerned an invitation to tender |'affaBenview Corp. c. Canada (1990), 34
whose specifications were found to be inadequate  F.T.R. 292, par exemple, il y avait eu lancement
after the bids were submitted and opened by the  d'un appel d’offres dont le devis desatptif a ~
Department of Public Works. Instead of awarding ejugadquat apes la pesentation des soumis-
a contract on the basis of inadequate specifications,  sions et leur examen par é&revdestTravaux
the department re-tendered on the basis of publicotRjug d’attribuer un contrat en se fon-
improved specifications. Nonetheless, this discre-  dant sur un devis descrigiuagde minigre
tion is not affected by holding that, in so far as the  a repris le processus d’appel d'offres avec un devis
respondent decides to accept a tender, it must  descriplfca@ Néanmoins, le fait de conclure
accept a compliant tender. gue dans la mesurBirdimee dcide de retenir
une soumission, ce do@tre une soumission con-
forme n'a pas d'incidence sur ce pouvoir déscr’
tionnaire.

Therefore, | conclude that the privilege clause is Je conclus donc que la clause d@serve est
compatible with the obligation to accept only a  compatible avec I'obligation de n’accepter qu’une
compliant bid. As should be clear from this discus-  soumission conforme. Par contre, ainsi qu'il
sion, however, the privilege clause is incompatible  devrait ressortir clairemenesknpexamen, la
with an obligation to accept only the lowest com-  clauseederve est incompatible avec I'obliga-
pliant bid. With respect to this latter proposition,  tion de ne retenir que la soumission la plus basse.
the privilege clause must prevail. Eegdrd a cette dermfe affirmation, c'est la

clause dea$erve qui doit I'emporter.

The appellant disagrees with this conclusion and L’'appelante conteste cette conclusion et fait
submits that the majority of Canadian jurispru-  valoir que la jurisprudence canadienne appuie

dence supports the proposition that the person call-  majoritairement la reconnaissance de I'obligation
ing for tenders should award Contract B to the  pour la personne qui lance I'appel d’offres d’attri-
lowest valid tender despite the presence of a privi-  buer le con&rdiaBtéur de la soumission la plus

lege clause like the one in issue in this appeal. To  basseemalgésence d’'une clause deserve

the extent that these decisions are incompatible  semldatddle qui est en cause dans lesprit

with the analysis just outlined, | decline to follow  pourvoi. Dans la mesurrees “@cisions ne cor-

them. Nonetheless, | have reviewed the cases sub-  respondemtl’gaaalyse qui vient @&fre expo-

mitted to this Court and find that they do not stand ee, $¢ m’abstiendrai de les suivre. J’aanmoins

for the proposition that the lowest valid tender  exarl#s décisions soumises notre Cour et je

must be accepted. Those cases that in fact deal conclus qu’elles n'appuient pas la proposition
with the interpretation of the privilege clause in the  selon laquelle la soumission la plus baste doit ~
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context of a finding that Contract A arose between  retenue. kewsialis qui portent effectivement

the parties are instead generally consistent with the  sur l'ietetjph de la clause desérve dans les

analysis outlined above. cas 0y a eu naissance d'un contrat A entre les
parties sont platt” g¢réralement compatibles avec
'analyse exposé plus haut.

For example, a number of lower court decisions Ainsi, un certain nombre desdsions rendues 0
have held that an owner cannot rely on a privilege  par des tribunaux d’instaedeuna concluent
clause when it has not made express all the opera-  que legtaoprine peut invoquer une clause de
tive terms of the invitation to tender: s€ainook  réserve lorsqu’il n'a pasnon& expressment
Aggregates Ltd. v. Abbotsford (Municipal District)  toutes les conditions essentielles de I'appel d’of-
(1987), 28 C.L.R. 290 (B.C. Co. Ct.), affd (1989), fres: vBhinook Aggregates Ltd. c. Abbotsford
35 C.L.R. 241 (B.C.C.A.)Xencor HoldingsLtd. v. ~ (Municipal District) (1987), 28 C.L.R. 290
Saskatchewan, [1991] 6 W.W.R. 717 (Sask. Q.B.);  (C.ect.-B.), conf. par (1989), 35 C.L.R. 241
Fred Welsh Ltd. v. B.G.M. Construction Ltd., (C.A.C.-B.); Kencor Holdings Ltd. c. Saskat-
[1996] 10 W.W.R. 400 (B.C.S.C.);George chewan, [1991] 6 W.W.R. 717 (B.R. Saskfred
Wimpey Canada Ltd. v. Hamilton-Wentworth ~ Welsh Ltd. c. B.G.M. Construction Ltd., [1996] 10
(Regional Municipality) (1997), 34 C.L.R. (2d) W.W.R. 400 (C.S.C.-BQeorge Wimpey Canada
123 (Ont. H.C.);Martselos Services Ltd., supra.  Ltd. c. Hamilton-Wentworth (Regional Municipal-
Similarly, a privilege clause has been held not taty) (1997), 34 C.L.R. (2d) 123 (H.C. Ont.);
allow bid shopping or procedures akin to bid shop-Martselos Services Ltd., précité. De n&me, il aeté
ping: seeTwin City Mechanical v. Bradsil (1967)  décid® qu'une clause deeserve ne permet ni le
Ltd. (1996), 31 C.L.R. (2d) 210 (Ont. Ct. (Gen.  marchandage de soumissions ni ledegrqai
Div.)), and Thompson Bros. (Const.) Ltd. v. s’y apparentent: voirTwin City Mechanical c.
Wetaskiwin (City) (1997), 34 C.L.R. (2d) 197 Bradsl (1967) Ltd. (1996), 31 C.L.R. (2d) 210 (C.

(Alta. Q.B.). Ont. (Div. gn.)), etThompson Bros. (Const.) Ltd.
c. Wetaskiwin (City) (1997), 34 C.L.R. (2d) 197
(B.R. Alb.).
(c) Testimony at Trial c) Dépositions au proces

Finally, | note that my conclusion regarding the Je note enfin que ma conclusion quarninten- 21
intention of the parties supporting an obligation to  tion des parties, qui allait dans le sens d'une obli-
accept only a compliant bid is supported by the gation de n'accepter que les soumissions con-
trial testimony of the respondent’s own witnesses.  formes, trouve appui daneptsitoh des
The aforementioned Mr. Enders answered the fol-emdinhs neéimes de l'intinee. M. Enders, susmen-
lowing questions of the appellant’s counsel: tiena” Epondu de la fayn suivante aux ques-

tions de l'avocat de I'appelante:

[TRADUCTION]

Q What I'm suggesting to you, sir, is that when Q Ce que je dis, Monsieur, c’est que, au mament 0"
Defence Construction Canada put out the tender Constructiorefdé@d®” Canada a commuregsion
package, there were no undisclosed terms that dossier d’appel d’offres, il n’y avait aucune condition
Defence Construction Canada was going to follow in non diadggue Construction deefghse Canada
awarding the tender that were not included in the entendait suivre pour l'adjudicationefgiti [p&s
tender package. In other words, the tender package comprise dans le dossier d'appel doffres. En
was all inclusive? d’autres termes, le dossier d'appel doffrst

exhaustif?

A That's correct. R C’est exact.
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Q And you would agree with me if | suggested to you
that it would be improper to have undisclosed terms
that the tenderers would not know about?

A That's correct.

Q My question quite simply is this, sir. If you, Defence
Construction Canada, decided that the note on
Sorochan’s tender was a qualification, would you
agree with me that Defence Construction would have
rejected the Sorochan tender and not considered it?

A Had we concluded that it was a qualification, yes,
and Sorochan would have continued to refuse to
withdraw it, yes, we would have rejected it.

Therefore, at trial, the respondent’s own witnesses
revealed that it was always the respondent’s inten-
tion to accept only compliant tenders, assessed in
accordance with the terms disclosed in the tender
package.

C. Breach of Contract A C.

Q Et vous conviendrez avec moi qu'il seaitiaiole
de maintenir des conditions nonedisaldiirisu
des soumissionnaires?

R C’est exact.

Q Ma question est tout simplement la suivante, Mon-
sieur. Si vous, ConstructiorfelesseD Canada,
aviez conclu que la note golatesoumission de
Soroetaih une modification, reconragz-vous

avec moi que Constructefarde Tanada aurait
reje€ la soumission de Sorochan sans la prendre en
considration?

R Si nous avions conclu qu'il s’agissait d’'une modifica-

tion, oui, et si Sorochan avaitecaméfuser de la
retirer, oui, nous l'aurionseejet”

Donc, aeres propreetoins de l'intinge
evitléd‘que lintention de lintireé avait tou-
edrelé n'accepter que les soumissions con-
forreeallBes selon les conditionenén&es

dans le dossier d’appel d'offres.

Rupture du contrat A

Applying the foregoing analysis to the case at Lorsque japplique I'analyse qui @eede a la
bar, | find that the respondent was under no con- esqnfe egre, je conclus que lintie€ nBtait

tractual obligation to award the contract to the
appellant, who the parties agree was the lowest
compliant bid. However, this does not mean that
Contract A was not breached.

aucunement souami&bligation contractuelle
d’attribuer le cantiapelante, que toutes les
parties reconnaissent comme l'auteur de la soumis-

sion conforme la plus basse. Cela ne signifie pas

pour autant qu’il n'y a pas eu rupture du contrat A.

Sorochan was only the lowest bidder because it Sorochan rétait le soumissionnaire le plus bas

failed to accept, and incorporate into its bid, the
risk of knowing how much of Type 2, Type 3 and
Type 4 fill would be required. As the Court of
Appeal outlined, this risk was assigned to the con-
tractor. Therefore Sorochan’s bid was based upon
different specifications. Indeed, it is conceded that
the Sorochan bid was non-compliant. Therefore, in
awarding the contract to Sorochan, the respondent
breached its obligation to the appellant and the
other tenderers that it would accept only a compli-
ant tender.

qgue parce qu’elle avait omis d'acceptereet d'int
grer dans sa soumission le risquearklaifian-

etitfe magfiaux de types 2, 3 et 4 qui seratas-

saire. Comme la Cour d'appel I'a esoukgn”
risque incombaittrepreneur. Par coegient,
la soumission de Soretdiarfonde sur un
devis descripefraliff. En effet, 'on a coedé
gue la soumission de Sorethidnpas” con-
forme. Paegoest, en attribuant le contrat -
Sorochan, |éetimm” mangei’a I'obligation a

laquelle elletdit tenue, envers I'appelante et les

autres soumissionnaires, de n'accepter que des
soumissions conformes.

The respondent’s argument of good faith in con-
sidering the Sorochan bid to be compliant is no

L'intimee alegue qu’'ellestait de bonne foi lors-

gu'elle a cemsitd soumission de Sorochan
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defence to a claim for breach of contract: it
amounts to an argument that, because it thought it
had interpreted the contract properly, it cannot be
in breach. Acting in good faith or thinking that one
has interpreted the contract correctly are not valid
defences to an action for breach of contract.

comme conforme, mais ce n'est pasfemsed”

dans une action pour rupture de contrat: cela
revéedire que parce qu'elle a pengu’elle

avait inetpréorrectement le contrat, elle ne

peut commettre de manquement. Le fait d’'agir de
bonne foi ou le fait de penser avoietinteopr”

rectement le contrat ne constituent pas des moyens
de dfense valables dans une action pour rupture
de contrat.

D. Damages

D. Dommages-intéréts

Given that Contract A was breached, the next Comme il y a eu rupture du contrat A, la Cour®

guestion for the Court to determine is the question

of damages. The general measure of damages for

breach of contract is, of course, expectation dam-
ages. In the present appeal, we know that the
respondent intended to award Contract B, as it in
fact awarded this contract, albeit improperly, to

Sorochan. Therefore, there is no uncertainty as to
whether the respondent would have exercised its
discretion not to award Contract B. Moreover, the

award of the contract to Sorochan was made on the
basis that it was the lowest bid. The question is
whether the appellant can claim that, had Contract
B not been awarded to Sorochan, it would have
been awarded to the appellant for submitting the
lowest valid bid.

doit maintenant se pencher sur la question des
dommagyéssirlita base dValuation des dom-
magestsmtour rupture de contrat estngra-
lement le proétéedpans le @Sent pourvoi,
nous savons quedénawait I'intention d’attri-
buer le contrat B, ce qu’'elle a d'ailleurs fait, bien
ggliiérement,a” Sorochan. |l n'existe donc
aucune incertitudeadaamestion de savoir si
I'irt@raurait exee'son pouvoir disetionnaire
de ne pas attribuer le contrat B. De plus, I'attribu-
tion du comtBdrocharetait fonde sur le fait
gu’il s’agissait de la soumission la plus basse. Il
geste/0ir si 'appelante peatbon droit peten-
dre quet été"de Il'attribution du contrat B °

Sorochan, ce contrat lui auret# attribl€ parce

gu'elle a pesent’ la dew@me soumission la plus
basse.

In my opinion, on a balance of probabilities, the A mon avis, selon la ppondrance des probabi- 56
record supports the appellant’s contention that, as es,liE dossier appuie lagpehtion de I'appelante

a matter of fact, it would have been awarded Con-
tract B had the Sorochan bid been disqualified.

selon laquelle elle aurait obtenu le contrat B si la
soumission de Sorochanetavéliminée. Le

The testimony of Mr. Enders on this point at emignage de M. Enders sur ce point lors de I'in-

Discovery on April 1, 1992 is as follows:

terrogatoireegdeble du 4 avril 1992 est le

suivant:

[TRADUCTION]

Q Would you agree with me, sir, that if you had arrived
at the conclusion that the Sorochan Enterprises Lim-
ited tender, in fact, contained a qualification, would
you agree with me that you would have ruled that
tender as invalid?

A Had we determine that —
Q The note was a qualification.
A Yes. | think we would have disqualified them.

Q Convenez-vous avec moi, Monsieur, que si vous

etiez arri€ a la conclusion que la soumission de

Sorochan Enterprises Limited comprenait en fait une
modification, convenez-vous avec moi que vous
auriez jagcette soumission invalide?

R Si nous avions conclu que —
Q La natait une modification.
R Oui. Je pense que nous les alimoings.
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Q And by disqualify, that means that you disregard the Q Eelpaimer, vous voulez dire ne pas tenir compte

tender and don't consider it in the deliberations as to de la soumission et ne pas I'examiner @tihé-les d”
who would receive the contract? rations des#sd établir qui recevrait le contrat?

A That's correct. R C’est exact.

Q And you then would have awarded the contract to the Q Et vous auriez ensuite &tdbofrat au deusime
next lowest tenderer? soumissionnaire le plus bas?

A Subject to verification. R Sougserve de arification.

Q And by this time and by verification, you are talking QeEtetteetape, lorsque vous parlez derification,
about who their site superintendent would be and vous parlez de la personne qu’ils ontenomm’
whether their experience record was acceptable. comme directeur des travaux et €le Greepta-

ble de leur dossier en ce qui concerne laigrice.
A | think in the case of M.J.B., that is right, because R Je pense que dans le cas de M.J.B., c’est juste, parce

they are known to us, | think, so that the verification que nous les connaissjang ¢hense, de sorte que
— but I would have had to look to see whether their dafication — mais il m’aurait fallu efifier si les
trades named in the tender form bid through the bid genseterrabus-traitants qui sont noresndans la
depository. soumission ont soumissienpar l'interngdiaire du

syseéme de soumissions.

Q | take Eic] you never came to the conclusion that Q Si je comprends bien, vetges féimais arrva la

there was anything wrong with the M.J.B. tender, conclusion que quelque chose n’allait pas dans la
other than the price wasn't the lowest? soumission de M.J.B. si ce n'est que leepaik n’”
pas le plus bas?

A | — until | had finished dealing with Sorochan, | R Je — tant que je n'en avais pas fini avec Sorochan, je
didn’t think about the M.J.B. tender at all. | — our n'ai pas pethstouta’ la soumission de M.J.B. Je
approach is we deal with the low bidder, if we award, — note¢hode consista examiner la soumission
we award. If we don't, we disqualify or whatever la plus basse, si nous attribuons, nous attribuons. Si
action needs to be taken before proceeding to deal nous ne le faisons padinnooes’ la soumission
with the second bidder. OuU nous prenons toute mesure amEogwEnt de

commencerl examiner la deugme soumission.

Q | take it in preparation for this examination for dis- Q Je suppose que lors depargtion du m@sent

covery you have had a fair opportunity to review all interrogatoirealpble, vous avez eu amplement
the documentation regarding this project, especially I'occasion de passer en revue toute la documentation
the tender matters. Is that a fair statement? relatoe projet, tout gTialement en ce qui a trait
a la question des soumissions. Est-ce le cas?
A Yeah. That's right. R Oui. C’est juste.
Q And has anything come to your attention to date, @t&s-Vous tombd’sur quelque chosece jour, jus-
today, that the M.J.B. tender was improper or quali- acaujourd’hui, qui indique que la soumission de
fied or invalid? M.J.Betait non conforme, comportait une modifica-
tion ou était invalide?
A No. R Non.
Q And | take it that you had, in July of 1991, come to Q Et je comprends qu’en juillet 199ktesusriea
the conclusion that M.J.B. had worked for Defence la conclusion que M.J.B. gjéafad des travaux
Construction Canada before, so you were not con- pour ConstructioefdasB’Canada, de sorte que
cerned that they weren’t a qualified contractor — by vous ne vous demandiez pas s'il s'agissait d’un
“qualified,” | mean a contractor qualified to do the entrepreneur geiakfipar «qualig» j'entends un
work? entrepreneur quakfipour ercuter les travaux?

A | understand what you are saying. R Je comprends ce que vous voulez dire.
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Q But you would agree with me they were qualified to Q Mais vous conviendrez avec moetpigist quali-
do the work? s pour egtuter les travaux?

A Yes, sir. R Oui, Monsieur.

Even if the evidence supports that, on a balance Méme si la preuvestablit, selon la mpond- °7
of probabilities, Contract B would have been rance des proleshibijie le contrat B auraté”
awarded to the appellant, it still must be deter- attribuappelante, il faut encorestérminer si
mined whether the loss of Contract B, although la perte du contra¢éfBerai elle &t cause par
caused by the breach of Contract A, is nonetheless la rupture du contrat A, ne demeure gas malgr’
too remote. The classical test regarding the remote-  tout trop indirecte.dre ctéssique pour apmpr’
ness of damages is that provided Hiadley v.  cier le caraare indirect des dommages est celui
Baxendale (1854), 9 Ex. 341, 156 E.R. 145, at quiet énon& par le baron Alderson dans la
p. 151,per Alderson B.: @cisionHadley c. Baxendale (1854), 9 Ex. 341,

156 E.R. 145a’la p. 151:

Where two parties have made a contract which one offRADUCTION] Lorsque deux parties ont passh contrat

them has broken, the damages which the other party que l'une delles a rompu, les dommagestdoivent *
ought to receive in respect of such breach of contract emasaghmestant ceux qu’on peut consigt jus-

should be such as may fairly and reasonably be consid- tement et raisonnablement soit commeocéant d”

ered either arising naturally, i.e., according to the usual naturellement,aal@st-selon le cours normal des

course of things, from such breach of contract itself, or choses, de cette rupture du contrat, soit comme ceux que
such as may reasonably be supposed to have been in the les deux parties pouvaient raisonnablement et probable-
contemplation of both parties at the time they made the ment envisager, lors de la passation du contrat, comme
contract, as the probable result of the breach of it. empregice probable de sa rupture.

In this case, the respondent may be taken to Dans la pesente affaire, I'on peut supposer qué:’8
know that if it decided to award Contract B and l'indenSavait que si elleedidait d’attribuer le
awarded it to a non-compliant bid, then one of the  contrat B et qu’elle I'accardauteur d’'une
tenderers who submitted a compliant bid would  soumission non conforme, I'un des soumission-
suffer the loss of Contract B. In this context, it is  naires ayaesemf une soumission conforme
sufficient that the respondent knew that this ten-  subirait la perte du contrat B. Dans ce contexte, il
derer could be the appellant. suffit que l'indenait su que ce soumissionnaire

pouvaitétre I'appelante.

This finding is consistent with the decision of Cette conclusion est compatible avecédgidion 59

Cornwall Gravel Co. Ltd. v. Purolator Courier  Cornwall Gravel Co. Ltd. c. Purolator Courier

Ltd. (1978), 83 D.L.R. (3d) 267 (Ont. H.C.), aff'd Ltd. (1978), 83 D.L.R. (3d) 267 (H.C. Ont.), conf.
(1979), 115 D.L.R. (3d) 511 (Ont. C.A), and par (1979), 115 D.L.R. (3d) 511 (C.A. Ont.), et
[1980] 2 S.C.R. 118. In that decision, Cornwall [1980] 2 R.C.S. 118. Dans ceitésiod,

Gravel was awarded damages for breach of con-  Cornwall Gravel a obtenu des domresggs-int’
tract against Purolator owing to the late delivery of  pour rupture de contrat par Purolator en raison de
a tender prepared by the plaintiff. It was admitted la livraison tardive d’une soumisspgaeprpar

that had the tender been delivered in time, Corn- la demanderesse. L'on avait admis que si la
wall Gravel would have been awarded a contract  soumission etéiliviée a temps, Cornwall

for which it would have realized a profit of Gravel aurait obtenu un contrat qui lui aurait per-
$70,000. R. E. Holland J. held at p. 274 that since  misedéiser un profit de 70 000 $. Le juge
Purolator knew that it was delivering a tender R. E. Holland aestatl# p. 274 que puisque
which had to be delivered by a particular time, it  Purolator savait qu’elle avait pour mission de
“must have realized that if delivered late the tender  livrer une soumission qui devait panestina-

would be worthless and a contract could well be  tion dans elai dd€cis, elle TRADUCTION]
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lost” (emphasis added). The lost profits on the con-
tract therefore fell within the rule laid out khad-
ley v. Baxendale. Appeal to this Court was dis-

«devait se rendre compte quetaitdiieée en

retard, la soumission serait sans valeur et qu’il se

pourrait bien gu'’il y ait perte d’un contrat» (je sou-

missed from the bench, with Laskin C.J. stating at
p. 118 that “[w]e are not persuaded that there was
any error in the disposition made by the Courts
below”. If the lost profits were reasonably foresee-
able to the courier delivering the tender, then |
believe that lost profits must be found to be rea-
sonably foreseeable in the present instance.

ligne). Le maagagner relatif au contratdit
paeqaest vie'par la egleénon&e dans I'af-
felimel ey c. Baxendale. Le pourvoi devant notre
Cowetéaréjet a l'audience, au motif suivant,
proaopaf le juge en chef Laskin: «[n]Jous ne
sommes pas pessydd’y a eu une erreur dans
eleisbn prise par les cours dinstanceeinf’

rieure» (p. 118). Si le manque gagneretait rai-
sonnablement pwisible pour la messagerie char-
gée de livrer la soumission, je pense qu'il faut
conclure que le manquegagneetait raisonnable-
ment pevisible dans la @sente esTe.

The appellant is therefore entitled to damages in L'appelante a par corguent droita’des dom-

the amount of the profits it would have realized

had it been awarded Contract B. Subject to the
determination of liability, the parties have agreed

to damages in the amount of $398,121.27, with
two further amounts in dispute. The first issue in

dispute is whether the appellant is entitled to

$21,600.00 for the cost of a supervisor and the sec-
ond issue is whether the appellant is entitled to
$229,456.89, being the amount of money that the
appellant states that it included in its tender to

purchase Type 2 backfill that, had it been awarded
the construction contract, it would not have been
required by the engineer to purchase and place.
The respondent submits that the entire issue of
damages should be referred back to the Court of
Queen’s Bench of Alberta for assessment.

mage=éts correspondant au montant des pro-
fits gu'elle awaliEs si elle avait obtenu le
contrat B. Seserwé d’une eflaration de res-
ponsabilesS parties se sont entendues sur la
somme de 398 121,27 $ au titre des dommages-
engts, laissant deux montants en litige. Il s’agit
de savoir, en ce qui a trait au premier point liti-
gieux, si l'appelante a artét somme de
21 600 $ pourntld’oa"directeur des travaux et,
en ce qui a trait auedswpoint litigieux, Si
'appelante aadtaisomme de 229 456,89 $,
soit la somme qu’etendravoir incluse dans sa
soumission pour l'achat edauratie type 2
gu’elle n'auraétpablige d'acheter et d'utili-
a t'edemande de l'imgiieur si elle avait obtenu
le contrat de construction. Eénpetend que

toute la question des dommagexiéts devrait
étre renvoge a la Cour du Banc de la Reine de
I'Alberta pour évaluation.

I would enforce the agreement of the parties and Je suis d’avis de confirmer I'entente entre les

remit only the two issues in dispute to trial for
assessment. In coming to this conclusion, | agree
with the following statement by Major J.A., then
of the Alberta Court of Appeal, iRiggins v.
Alberta (Workers' Compensation Board) (1992), 5
Alta. L.R. (3d) 66, at p. 77:

parties et de renvoyer uniqguement les deux points
en litige @mludtion devant la cour de pre-
are’instance. Pour tirer cette conclusion, je fais

mienne la remarque suivante faite par le juge
Major, alors juge de la Cour d'appel de I'Alberta,
dans l'atrRiggins c. Alberta (Workers' Compen-

sation Board) (1992), 5 Alta. L.R. (3d) 66a la

p.

It is regrettable when agreements between counsel
made to a trial judge later become clouded. The trial

77:

TRAD[CTION] Il est regrettable que les ententes con-
clues entre avocats devant le juge ete prstaince
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judge is entitled to rely on these agreements; such agree- s’obscurcissent par la suite. Le jugeede ipsemi”

ments are common and assist the trial process. Coun- tance a le droit de se fonder sur de telles ententes. Elles

sel's understandings and agreements ought not to be sont courantes et aident le processus judiciaire. Les

given lightly because they are binding. engagements et les ententes des avocats ne devraient pas
étre souscrita la Egére car ils ont force obligatoire.

VI. Disposition VI. Dispositif

For the foregoing reasons, | would allow the Pour les motifs qui mdEdent, je suis d'avis
appeal, set aside the judgment of the Court of d'accueillir le pourvoi, d’infirmeretl'ate” la
Appeal, set aside the order of Rowbotham J. at Cour d'appel ainsi que l'ordonnance du juge
trial, and substitute judgment for the appellant in  Rowbotham aleprecd’y substituer jugement
the amount of $398,121.27. The appellant shall en faveur de l'appelante pour la somme de
have its costs here and in the courts below. The 398 121,27 $. L'appelante a desitdpens
matter of the two remaining issues in dispute  dans toutes les cours. La question des deux der-
regarding damages, described above, is remanded  niers points litigieux relatifs aux dommages-
to the Court of Queen's Bench of Alberta for s est renvage devant la Cour du Banc de la

62

determination. Reine de 'Alberta pour gu’elle la tranche.
Appeal allowed with costs. Pourvoi accueilli avec dépens.
Solicitor  for the appellant: W. Donald Procureur de [I'appelante:  W. Donald
Goodfellow, Calgary. Goodfellow, Calgary.
Solicitor for the respondent: The Department of Procureur de l'intimée: Le ministere de la

Justice Canada, Edmonton. Justice Canada, Edmonton.



