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The appellant, a woman with Canadian-born depen-
dent children, was ordered deported. She then applied laete, d'eénfantsa charge @5 au Canada. Elle a
for an exemption, based on humanitarian and compas- alors demahd’ dispen=t de faire sa demande de
sionate considerations under s. 114(2) of lthenigra- résidence permanente de l'esi€ur du Canada, pour des
tion Act, from the requirement that an application for raisons d'ordre humanitaire, cemfi@mh  au
permanent residence be made from outside Canada. This par. 114(2) desle I'immigration. Sa demande
application was supported by letters indicating concerretait appuge de lettres exprimant des ingfuides quant
about the availability of medical treatment in her coun-a la possibili¢” d’obtenir un traitement edical dans son
try of origin and the effect of her possible departure on pays d'origine et guaftet de son dparteventuel
her Canadian-born children. A senior immigration sur ses enfastaun Canada. Un agent d’'immigration
officer replied by letter stating that there were insuffi-  esigir a €pondu par lettre qu’il n'y avait pas suffi-
cient humanitarian and compassionate reasons to war- samment de raisons humanitaires pour justifier de traiter
rant processing the application in Canada. This letter sa demande au Canada. Cette lettre ne donnait pas les
contained no reasons for the decision. Counsel for the motifs decilsialh. L'avocat de I'appelante a cepen-
appellant, however, requested and was provided with dant deneamél les notes de I'agent investigateur,
the notes made by the investigating immigration officer que l'agemtrieup d’'immigration avait utilisés pour
and used by the senior officer in making his decision. rendrecisiall. La Section de preané instance de la
The Federal Court — Trial Division, dismissed an appli- Cardle a rejet’une demande de caole”judi-
cation for judicial review but certified the following ciaire mais a caxtifi’question suivante en application
guestion pursuant to s. 83(1) of the Act: “Given that the du par. 83(1) de la Loi: «Vu que la Loi sur I'immigra-
Immigration Act does not expressly incorporate the lan- tion n’incorpore pas epergsie langage des obli-
guage of Canada'’s international obligations with respect gations internationales du Canada en ce qui concerne la
to the International Convention on the Rights of the Convention internationale relative aux droits de I'enfant,
Child, must federal immigration authorities treat the les aemritimmigration €dérales doivent-elles con-
best interests of the Canadian child as a primary consid- eresid’intérét sugrieur de I'enfant @ au Canada
eration in assessing an applicant under s. 114(2) of the comme unescatitgidprimordiale dans I'examen du
Immigration Act?” The Court of Appeal limited its con- cas d'un recarit sous leegime du par. 114(2) de la
sideration to the question and found that the best interoi sur I'immigration?» La Cour d’appel a limét’son
ests of the children did not need to be given primacy in exaneatte question et a conclu qu'ilerdit pas
assessing such an application. The order that the appelecessgire d’accorder la primawd I'interét sugrieur
lant be removed from Canada, which was made after the des enfants damrsitdipprd’'une telle demande. Un
immigration officer’s decision, was stayed pending the sarsssmesure d’expulsion de I'appelante promenc’
result of this appeal. aps la dcision de l'agent dimmigration, &t

ordonrg jusqua lissue du pesSent pourvoi.

Une mesure d’expulgtnpaise contre l'appe-
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Held: The appeal should be allowed. Arrét: Le pourvoi est accueilli.

Per  L'Heureux-Duk€,  Gonthier,  McLachlin, Les juges L’Heureux-Dub, Gonthier, McLachlin,
Bastarache and Binnie JJ.: Section 83(1) of Ithei- Bastarache et Binnie: Le paragraphe 83(1) depiasur
gration Act does not require the Court of Appeal to I'immigration n'exige pas que la Cour d'appel traite
address only the certified question. Once a question has seulement la questi@e.ckdiBgu’'une question a
been certified, the Court of Appeal may consider allett Certifiée, la Cour d'appel peut examiner tous les
aspects of the appeal lying within its jurisdiction. aspects de I'appel quierdlde sa congpénce.

The duty of procedural fairness is flexible and varia- L'obligaticeqdi® pro&durale est souple et varia-
ble and depends on an appreciation of the context of the ble et repose sur eomtappdu contexte de la loi
particular statute and the rights affected. The purpose of et des drestshwas droits de participation qui en font
the participatory rights contained within it is to ensure partie visagarrantir que lesedisions administratives
that administrative decisions are made using a fair and sont prises au moyen d'uedurprequitable et
open procedure, appropriate to the decision being made ouvertecendaptype deetision eta’ son contexte
and its statutory, institutional and social context, with an egal, institutionnel et social, comprenant la possailit”
opportunity for those affected to put forward their views amnalx personnes es$ de m@Senter leur point de
and evidence fully and have them considered by the vue elahesrits de preuve qui seroningént pris en
decision-maker. Several factors are relevant to deter- arasioll par le écideur. Plusieurs facteurs sont
mining the content of the duty of fairness: (1) the nature pertinents parmdher le contenu de I'obligation
of the decision being made and process followed in equi¥ pro&durale: (1) la nature de ladsion recher-
making it; (2) the nature of the statutory scheme and the ee ehle processus suivi pour y parvenir; (2) la nature
terms of the statute pursuant to which the body operates; egilne Egislatif et les termes de la l@gissant I'or-
(3) the importance of the decision to the individual or ganisme; (3) l'importance dexikiod” pour les per-
individuals affected; (4) the legitimate expectations of sonneeyjs4) les attentesditimes de la personne
the person challenging the decision; (5) the choices of qui contesteitiod: (5) les choix de predure que

procedure made by the agency itself. This list is not 'organisme faitdoienTette liste de facteurs n'est
exhaustive. pas exhaustive.
A duty of procedural fairness applies to humanitarian L'obligatioequi® pro&durale s’applique aux

and compassionate decisions. In this case, there was necisioths d’ordre humanitaire. En I'exe, il n'y avait
legitimate expectation affecting the content of the duty pas d'attegtinie ayant une incidence sur la nature
of procedural fairness. Taking into account the other de I'obligatiequi pro&durale. Compte tenu des
factors, although some suggest stricter requirements autres facteurs, bien que certains indiquent des exi-
under the duty of fairness, others suggest more relaxed gences plus strictes en vertu de l'oblegatign d'”
requirements further from the judicial model. The duty d’autres indiquent des exigences moins strictes et plus
of fairness owed in these circumstances is more thaaloigrées du moele judiciaire. L'obligation dquig
minimal, and the claimant and others whose important dans ces circonstances est plus que minimale, et le
interests are affected by the decision in a fundamental demandeur et les personnes denétsesant” pro-
way must have a meaningful opportunity to present the eiomat touchS par la dcision doivent avoir une
various types of evidence relevant to their case and have possigitble de msenter les divers types de
it fully and fairly considered. Nevertheless, taking all preuves qui se rappartientr affaire et de les voir
the factors into account, the lack of an oral hearing oevallies de fapn comptte etequitable. Manmoins,
notice of such a hearing did not constitute a violation of compte tenu de tous ces facteurs, le fait qu'il n'y ait pas
the requirement of procedural fairness. The opportunity eu d’audience ni d’avis d’audience ne constituait pas un
to produce full and complete written documentation was manquemeldbligation déqui€ pro&durale. La
sufficient. possibilie” de produire une documentatienrite com-

pléte était suffisante.

It is now appropriate to recognize that, in certain cir- Il est maintenant appiprieéconn&e que, dans
cumstances, including when the decision has important certaines circonstances, notamment loeszgiena d”
significance for the individual, or when there is a statu- etawie grande importance pour lindividu, ou lors-
tory right of appeal, the duty of procedural fairness will gu’il existe un droit d’appelprar la loi, I'obligation
require a written explanation for a decision. Reasons are equi” pro&durale requerra une explicatiearite de
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required here given the profound importance of this deision. Des motif®crits sont atessaires en I'es-
decision to those affected. This requirement was ful- ecepétant done’'importance cruciale de laedision
filled by the provision of the junior immigration pour les personnesegsCette obligationete remplie
officer's notes, which are to be taken to be the reasons par la production des notes de l'agent subalterne, qui
for decision. Accepting such documentation as suffi- doietre considfées comme les motifs de l@al
cient reasons upholds the principle that individuals are sion. L’admission de ces documents comme motifs de la
entitled to fair procedures and open decision-making, ecisittin confirme le principe selon lequel les individus
but recognizes that, in the administrative context, this ont draite proedureequitable eta’la transparence
transparency may take place in various ways. de la priseedsiai, mais reconmaaussi qu’en
matieére administrative, cette transparence petre ©
atteinte de difrentes fagns.

Procedural fairness also requires that decisions be equi# pro&durale exigeegalement que lesedi-
made free from a reasonable apprehension of bias, by an sions soient rendues eaideur d@hpartial, sans
impartial decision-maker. This duty applies to all immi- crainte raisonnable de partladitte obligation s’ap-
gration officers who play a role in the making of deci- pliqueus les agents d’immigration qui jouent ater”
sions. Because they necessarily relate to people of significatif dans la prisecidmnd” Parce qu'elles
diverse backgrounds, from different cultures, races, and viseogsgairement des personnes de provenances
continents, immigration decisions demand sensitivity diverses, issues de cultures, de races et de continents
and understanding by those making them. They require ereliffs, les eCisions en matre d’immigration exi-
a recognition of diversity, an understanding of others, gent de ceux qui les rendent seesibiinpehen-
and an openness to difference. Statements in the immi- sion. Elles exigent la reconnaissance dedaldiversit’
gration officer's notes gave the impression that he may ceimepision des autres et I'ouverture d’espta dif-
have been drawing conclusions based not on the evieren€e. Les eflarations contenues dans les notes de
dence before him, but on the fact that the appellant was I'agent d'immigration donnent l'impression qu’il peut
a single mother with several children and had been diag- awideis” conclusions en se fondant non pas sur la
nosed with a psychiatric illness. Here, a reasonable and preuve dont il disposait, mais sur le fait que I'appelante
well-informed member of the community would con- etait une rere &libataire ayant plusieurs enfantsetsit
clude that the reviewing officer had not approached this atteinte de troubles psychiatriques. &te,l'esp”
case with the impartiality appropriate to a decision made membre raisonnable et biee théolan¢ommunaet”
by an immigration officer. The notes therefore give rise conclurait que l'agent n'a pascet# affaire avec
to a reasonable apprehension of bias. limpartial@quise dans uneeciSion rendue par un

agent d'immigration. Les notes donnent donc heune
crainte raisonnable de partialit”

The concept of discretion refers to decisions where La notion de pouvogtitisogire s'applique dans
the law does not dictate a specific outcome, or where the lesudasdodit ne dicte pas unedsion pecise, ou
decision-maker is given a choice of options within a quane:deddir se trouve devant un choix d’optiens °
statutorily imposed set of boundaries. Administrative  &iiglr de limites imp@&s®s par la loi. Le droit admi-
law has traditionally approached the review of decisions nistratif a traditionnellemente dbombntole judi-
classified as discretionary separately from those seen as ciairedigsml dis@tionnaires spagment de €ci-
involving the interpretation of rules of law. Review of sions sur I'inteigion de egles de droit. Le cortlé
the substantive aspects of discretionary decisions is best elé&eents de fond d'uneedision discetionnaire est
approached within the pragmatic and functional frame- mieux ereviselgh la dmarche pragmatique et fonc-
work defined by this Court’s decisions, especially given tionnedlénd’ par la jurisprudence de notre Cour,
the difficulty in making rigid classifications between compte tenu pardiriient de la difficuit de faire des
discretionary and non-discretionary decisions. Though classifications rigides entreecisond” disation-
discretionary decisions will generally be given consider- naires eelgsialis non disetionnaires. MMme si en
able respect, that discretion must be exercised in accoreréra’il sera accoelun grand respect awedasSions
dance with the boundaries imposed in the statute, the eti@unaires, il faut que le pouvoir distionnaire
principles of the rule of law, the principles of adminis- soit exazghforngment aux limites impe®s dans la
trative law, the fundamental values of Canadian society, loi, aux principes de la promaditoit, aux principes
and the principles of th€harter. du droit administratif, aux valeurs fondamentales de la

SOcEté canadienne, et aux principes deClarte.
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In applying the applicable factors to determining the Dans I'application des facteurs pewdinaerdier-
standard of review, considerable deference should be mination de la norme dk= aprrépee, on devrait
accorded to immigration officers exercising the powers faire preuve d’une retenueeranisi&nvers lesedi-
conferred by the legislation, given the fact-specific sions d’agents d’'immigratiocaexdes pouvoirs con-
nature of the inquiry, its role within the statutory er&S par la loi, compte tenu de la nature factuelle de
scheme as an exception, and the considerable discretion l'analyse, delesaexteption au sein diwegime
evidenced by the statutory language. Yet the absence dfgisldfif et de la large disetion accordée par le libe#”

a privative clause, the explicit contemplation of judicial de la loi. Toutefois, I'absence de clause privative, la pos-

review by the Federal Court — Trial Division, and the sibiBipressment pevue d’un contrle judiciaire par

individual rather than polycentric nature of the decision la Cedirélle — Section de preare instance, ainsi

also suggest that the standard should not be as deferen- gue la nature individotltipiplptlycentrique de la

tial as “patent unreasonableness”. The appropriate stanecisiah, tendent ausaiindiquer que la norme applica-

dard of review is, therefore, reasonablergswpliciter. ble ne devrait pas extré une d’aussi grande retenue que
celle du caraete «manifestementeddisonnable». La
norme de contie appropie est celle de laedision rai-
sonnablesimpliciter.

The wording of the legislation shows Parliament’s Le libel¥ la &gislation €\éle I'intention du Parle-
intention that the decision be made in a humanitarian ment de faire en sorte ggisitandoit fondé sur des
and compassionate manner. A reasonable exercise of the raisons d’ordre humanitaire. L’exercice raisonnable du
power conferred by the section requires close attention pouvoieréopér I'article exige que soit ge une
to the interests and needs of children since children’s attention minutieuse emdtsimf aux besoins des
rights, and attention to their interests, are central human- enfants puisque les droits des enfants, erticonsid”
itarian and compassionate values in Canadian society. de leer&dnsont des valeurs humanitaires centrales
Indications of these values may be found in the purposes dans letésceinadienne. Une indication de ces
of the Act, in international instruments, and in the Min- valeurs se trouve dans les objectifs de la Loi, dans les
ister's guidelines for making humanitarian and compas- instruments internationaux, et dans les lignes directrices
sionate decisions. Because the reasons for this decisioagissant les etisions d’ordre humanitaire puddiS par
did not indicate that it was made in a manner which was le ministamt done” que les motifs de laedision

alive, attentive, or sensitive to the interests of the appel- n'indiquent pas qu'@té eendue d'une magie
lant’s children, and did not consider them as an impor-eceptive, attentive ou sensitdd’interét des enfants de
tant factor in making the decision, it was an unreasona- 'appelante, ni queégdtrasté consiéé comme un
ble exercise of the power conferred by the legislation. In factedisidhnel important, elle constituait un exer-
addition, the reasons for decision failed to give suffi- cieeagonnable du pouvoir caw par la loi. En

cient weight or consideration to the hardship that a outre, les motifs deciksiod” n'accordent pas suffi-

return to the appellant’s country of origin might cause samment d’importance ou de poids auxediffjolulti

her. retour de I'appelante dans son pays d’origine pouvait lui
susciter.

Per Cory and lacobucci JJ.: The reasons and disposi- Les juges Cory et lacobucci: Les motifs du juge

tion of L’Heureux-Dule’ J. were agreed with apart from L'Heureux-Buét le dispositif qu’elle propose sont

the effect of international law on the exercise of minis- aesegduf pour ce qui concerne la question de I'effet

terial discretion under s. 114(2) of themigration Act. du droit international sur I'exercice du pouvoir déscr’

The certified question must be answered in the negative. tionnaieréanf ministre par le par. 114(2) dd_ta

The principle that an international convention ratified sur I'immigration. La question certiéé devrait recevoir

by the executive is of no force or effect within the Cana- eponse afative. Le principe qu’une convention

dian legal system until incorporated into domestic law internationaleemtii@r le pouvoir ecutif n’a aucun

does not survive intact the adoption of a principle of law effet en droit canadien tant qu’elle n’est pasaacorpor”

which permits reference to an unincorporated conven- dans le droit interne ne peut pas survivre éstact apr’

tion during the process of statutory interpretation. 'adoption d’'un principe de droit qui autorise le recours
dans le processus d'integtation des lois, aux disposi-
tions d’'une convention qui n'a pa#’intgee dans la
legislation.
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L'H EUREUX-DUBE J. — Regulations made pur- LE JUGE L’HEUREUX-DUBE — Le rglement 1!

suant to s. 114(2) of thienmigration Act, R.S.C.,  passéen vertu du par. 114(2) delai sur I'immi-

1985, c. I-2, empower the respondent Minister togration, L.R.C. (1985), ch. I-2, autorise le ministre

facilitate the admission to Canada of a person mtnféciliter 'admission au Canada d’'une per-

where the Minister is satisfied, owing to humanita-  sonne quand il est convaincu, pour des raisons

rian and compassionate considerations, that admis-  d’ordre humanitaire, que I'admissionettevrait *

sion should be facilitated or an exemption from the  fa@litbu qu'une dispense d'application des

regulations made under the Act should be grantedeglements pass aux termes de la Loi devratté

At the centre of this appeal is the approach to be  aeeotd pesent pourvoi porte essentiellement

taken by a court to judicial review of such deci- sur éandfchea’ suivre lorsqu’un tribunal pro-

sions, both on procedural and substantive groundsede @u congie judiciaire de cesetisions,a’ la

It also raises issues of reasonable apprehension of  fois sur le fond et sur le plan dediargar@g

bias, the provision of written reasons as part of the  pourvoegedhalement des questions relatives

duty of fairness, and the role of children’s interestsa la crainte raisonnable de partialid la €daction

in reviewing decisions made pursuant to s. 114(2).  de neaifts ‘dans le cadre de I'obligation d'agir
équitablement et awl€ de l'in€érét des enfants
dans le contie judiciaire de dcCisions rendues
conformément au par. 114(2).

I. Factual Background I. Les faits

Mavis Baker is a citizen of Jamaica who entered Mavis Baker, citoyenne de la Jamag, est 2

Canada as a visitor in August of 1981 and has eerdri Canada titre de visiteur en ab?1981 et
remained in Canada since then. She never received vy vit depuis. Elle n'a jamais obtenu le statut de
permanent resident status, but supported herselésidente permanente, mais a subvergdlément
illegally as a live -in domestic worker for 11 years.a s€s besoins en travaillant pendant 11 ans comme
She has had four children (who are all Canadian travailleur domestique. Elle a eu quatre enfants
citizens) while living in Canada: Paul Brown, born  (qui sont tous citoyens canadiens) au Canada: Paul
in 1985, twins Patricia and Peter Robinson, bornin  Brovenem 1985, les jumeaux Patricia et Peter
1989, and Desmond Robinson, born in 1992. After  Robinses,en”1989, et Desmond Robinsoa, n”
Desmond was born, Ms. Baker suffered from post- en 1992.esApa naissance de Desmond,
partum psychosis and was diagnosed with paranoid me Bhker a souffert d’'une psychose post-partum
schizophrenia. She applied for welfare at that time. et on a diagrediigelle €tait atteinte d’'une

When she was first diagnosed with mental illness,  schizopdarparanme. A cette €poque, elle a

two of her children were placed in the care of their espri¢” une demande d’assistance sociale. Quand
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natural father, and the other two were placed in  oreeouVert qu’'elleefait atteinte de troubles

foster care. The two who were in foster care are  mentaux, deux de ses enfatéscomfEs aux

now again under her care, since her condition has  soins deeleungturel et les deux autres etdt ~

improved. plaes en foyer d'accueil. Soetdt sEtant ame-
liore, elle a de nouveau la garde des deux enfants
placgs en foyer d'accueil.

The appellant was ordered deported in En ddcembre 1992, une ordonnance d’expulsion
December 1992, after it was determined that she etégfise contre I'appelante, lorsqu’on ecdu-
had worked illegally in Canada and had overstayed  vert qu’elle avait teali@tjialement au Canada
her visitor's visa. In 1993, Ms. Baker applied for et avaejbsfré au-ded de son visa de visiteur. En
an exemption from the requirement to apply for  1993NBaker a demaredd’étre dispenst de
permanent residence outside Canada, based upon faire sa demassldetee permanente de I'ex-
humanitarian and compassionate considerationserieur du Canada, pour des raisons d’'ordre huma-
pursuant to s. 114(2) of tHenmigration Act. She  nitaire, conforerhent au par. 114(2) de lai sur
had the assistance of counsel in filing this applicat’immigration. Elle a obtenu l'aide d'un avocat
tion, and included, among other documentation,  pour remplir cette demande, et a notamment
submissions from her lawyer, a letter from her  a@pebmme documents additionnels, des obser-
doctor, and a letter from a social worker with the vations de son avocat, une lettre dedscmrat
Children’s Aid Society. The documentation pro- une lettre d'un travailleur social de l@t#Soci
vided indicated that, although she was still exper-  d'adenfance. Les documentsegsengs indi-
iencing psychiatric problems, she was making pro-  quaient gamensi elleeprouvait toujours des
gress. It also stated that she might become ill again  gr@d psychiatriques, elle faisait des pesgr’
if she were forced to return to Jamaica, since treat-  mais qu’elle pourrait retomber maladetaitelle -
ment might not be available for her there. &®de retourner en Jamag, parce qu'elle ne
Ms. Baker’s submissions also clearly indicated that  pourrait gteeitpas y éréficier d'un traitement.
she was the sole caregiver for two of her Cana- Madame Baker a aussi clairemest ducidje”
dian-born children, and that the other twoetaif la seul@ pouvoir prendre soin de deux de ses
depended on her for emotional support and were in  enfasgsan” Canada et que ses deux autres
regular contact with her. The documentation sug- enfants avaient besoin de son soutien affectif et
gested that she too would suffer emotional hardetaient egulierement en contact avec elle. Les
ship if she were separated from them. documents mentionregatgnient qu’elle subi-

rait aussi des difficutS d’ordreemotionnel si elle
était €paee d’eux.

The response to this request was contained in a En Bponsea’cette demande, une lettreesatiu
letter dated April 18, 1994 and signed by Immigra- 18 avril 1994 etsigar I'agent d'immigration
tion Officer M. Caden, stating that a decision had M. Caden a iefdvii® Baker de la éCision
been made that there were insufficient humanita-  qu'il n’y avait pas suffisamment de raisons huma-
rian and compassionate grounds to warrant nitaires pour justifier de traiter au Canada sa
processing Ms. Baker’'s application for permanent  demandegiderice permanente, sans toutefois
residence within Canada. This letter contained no  donner les motifs deisod’
reasons for the decision.

Upon request of the appellant’s counsel, she was A la demande de l'avocat de I'appelante, les
provided with the notes made by Immigration notes de I'agent d’immigration G. Lorenz, que
Officer G. Lorenz, which were used by Officer I'agent Caden a edifispour rendre saecision,
Caden when making his decision. After a summary etitrémisesa I'appelante. A@s un €sung de
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of the history of the case, Lorenz’s notes read as  I'historique de I'affaire, les notes de M. Lorenz se
follows: lisent:

PC is unemployed — on Welfare. No income shown — TRAPUCTION] PC est sans emploi —aeit I'assistance

no assets. Has four Cdn.-born children — four other sociale. Aucun revenu connu — pas de biens. A quatre
children in Jamaica — HAS A TOTAL OF EIGHT enfantesnau Canada, quatre autres en Jaumea—
CHILDREN HUIT ENFANTS AU TOTAL

Says only two children are in her “direct custody”. (No Dit que seulement deux enfants sont sous sa garde
info on who has ghesic] other two). There is nothing directe. (Aucun renseignement sur la garde des deux
for her in Jamaica — hasn't been there in a long time — autres). Il n'y a rien qui I'attend equéaman’y est
no longer close to her children there — no jobs there — pes d#puis longtemps — n’est plus proche de ses
she has no skills other than as a domestic — children enfants qui s’y trouvent — pas d’emplois — n’'a pas
would suffer — can't take them with her and can't leave d’autetien’que celui de domestigue — les enfants
them with anyone here. Says has suffered from a mental souffriraient — elle ne peut pas les emmener avec elle et
disorder since '81 — is now an outpatient and is elle n’a personagyigiles confier. Dit qu’elle souffre
improving. If sent back will have a relapse. de troubles mentaux depuis 1981 — elle est actuelle-
ment une patiente en consultation externe etetah ~
s'améliore. Si elle est renveg B-bas, elle fera une
rechute.

Letter from Children’s Aid — they say PC has been Lettre de lae®odiaidea I'enfance — dit que PC

diagnosed as a paranoid schizophrenic. — children souffre d'une sclim@phparanmle — les enfants

would suffer if returned — Letter of Aug. '93 from psy- souffriraient, si ellait’renvoge. Lettre d’aof 1993

chiatrist from Ont. Govm't. Says PC had post-partum d'un psychiatre du gouvernement de I'Ontario — dit

psychosis and had a brief episode of psychosis in Jam. gue PC a une psychose post-partum et @weu une br’

when was 25 yrs. old. Is now an out-patient and is doingeriogé de psychose en Jaqm& quand elle avait

relatively well — deportation would be an extremely 25 ans. Elle est maintenant patiente en consultation

stressful experience. externe et se porte relativement bien — [I'expulsion
serait une exg@rience exegfmement stressante.

Lawyer says PSs[c] is sole caregiver and single parent L'avocat dit que PC est ene @libataire et qu’elle

of two Cdn born children. Pc’s mental condition would est la seulpouvoir prendre soin de deux de ses

suffer a setback if she is deported etc. enfaessan’ Canada. &tat mental de PC setfiore-
rait si elle devaiefre dporee etc.

This case is a catastrophgid. It is also an indictment Cette affaire est une catastrophe. C’est aussi une con-

of our “system” that the client came as a visitor in damnation de notrensystla cliente est aree’

Aug. '81, was not ordered deported until Dec. '92 and comme visiteurgrnl@8l1, une ordonnance d’expul-

in APRIL 94 IS STILL HERE! sion n'aefe prise gu’en ééembre 1992 et en AVRIL
1994 ELLE EST TOUJOURS IClI!

The PC is a paranoid schizophrenic and on welfare. She PC est atteinte de sshizqarelnale et repit I'as-

has no qualifications other than as a domestic. She has sistance sociale. Elle n'a pas d’autres qualifications que

FOUR CHILDREN IN JAMAICA AND ANOTHER de domestique. Elle a QUATRE ENFANTS EN

FOUR BORN HERE. She will, of course, be a tremen- JAQIBE ET QUATRE AUTRES S ICI. Elle

dous strain on our social welfare systems for (probably) sera, bien entendu, un fardeau excessif pour nos sys-

the rest of her life. There are no H&C factors other thanemes d’aide sociale (probablement) pour le reste de sa

her FOUR CANADIAN-BORN CHILDREN. Do we let vie. Il n'existe pas d’'autres facteurs d’ordre humanitaire

her stay because of that? | am of the opinion that que ses QUATRE ENFAMRBES AU CANADA.

Canada can no longer afford this type of generosity. Devons-nous lui permettre de restea?pdar suis

However, because of the circumstances involved, there d'avis que le Canada ne peut plus se permettre cette
sorte de gférosig. Toutefois, compte tenu des circons-
tances, il est possible qu'il y ait une mauvaise presse.
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is a potential for adverse publicity. | recommend refusal Je recommande le rejet, maiesiotred peuette
but you may wish to clear this with someone at Region. obtenir I'approbation de quelqu'un auezpotral.r’

There is also a potential for violence — see charge of Violence possible — voir l'accusation d’agression
“assault with a weapon” [Capitalization in original.] aen [Majuscules dans l'original.]

Following the refusal of her application, A la suite du rejet de sa demanderBaker a
Ms. Baker was served, on May 27, 1994, with a cursignification, le 27 mai 1994, de 'ordre de se
direction to report to Pearson Airport on June 17 espntera I'aéroport Pearson le 17 juin pour son
for removal from Canada. Her deportation has renvoi du Canada. Un sursis dexpulsién a ~

been stayed pending the result of this appeal. omlqustua I'issue du pesent pourvoi.

Il. Relevant Statutory Provisions and Provisions Il. Les dispositiegisiBtives et des tra’inter-
of International Treaties nationaux

Immigration Act, R.S.C., 1985, c. I-2 Loi sur I'immigration, L.R.C. (1985), ch. I-2

82.1 (1) An application for judicial review under the  82.1 (1) La pesentation d’'une demande de coler”

Federal Court Act with respect to any decision or order judiciaire aux termes deilaur la Cour féedérale ne

made, or any matter arising, under this Act or the rules peut, pour ce qui escidésnd ou ordonnances ren-

or regulations thereunder may be commenced only with dues, des mesures prises ou de toute quest®n soulev’

leave of a judge of the Federal Court — Trial Division. dans le cadre dedarpe’ loi ou de ses textes d’appli-
cation — eglements ouegles — se faire qu’avec l'au-
torisation d'un juge de la Section de premiinstance
de la Cour édérale.

83. (1) A judgment of the Federal Court — Trial 83. (1) Le jugement de la Section de prerai‘ins-
Division on an application for judicial review with tance de la CaeoEfale rendu sur une demande de
respect to any decision or order made, or any matter atenpadiciaire relativea une @cision ou ordonnance
arising, under this Act or the rules or regulations there- rendue, une mesure prise ou toute questiea soulev’
under may be appealed to the Federal Court of Appeal dans le cadre efeelatgtoi ou de ses textes d'appli-
only if the Federal Court — Trial Division has at the cation eglements ouegles — ne peuttfe por€ en
time of rendering judgment certified that a serious ques- appel devant la Cour daBpalefque si la Section
tion of general importance is involved and has stated de prenmstance certifie dans son jugement que I'af-
that question. faire soede une question grave de partgEnérale et

énonce celle-ci.

114. ... 114. ...

(2) The Governor in Council may, by regulation, (2) Le gouverneur en conseil peuteglament,
authorize the Minister to exempt any person from any autoriser le miaiatreorder, pour des raisons d’ordre
regulation made under subsection (1) or otherwise facil- humanitaire, une dispense d'applicatiegldnent

itate the admission of any person where the Minister is pris aux termes du paragraphe fdgildar I'admis-
satisfied that the person should be exempted from that sion de toute auteeemani’

regulation or that the person’s admission should be

facilitated owing to the existence of compassionate or

humanitarian considerations.

Immigration Regulations, 1978, SOR/78-172, as Reglement sur I'immigration de 1978, DORS/78-
amended by SOR/93-44 172, modifyar DORS/93-44

2.1 The Minister is hereby authorized to exempt any 2.1 Le ministre est adt@czorder, pour des rai-
person from any regulation made under subsection sons d'ordre humanitaire, une dispense d’application
114(1) of the Act or otherwise facilitate the admission to dagiement pris aux termes du paragraphe 114(1) de
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Canada of any person where the Minister is satisfied la Laifagiliter 'admission au Canada de toute autre
that the person should be exempted from that regulation  emgani’

or that the person’s admission should be facilitated

owing to the existence of compassionate or humanita-

rian considerations.

Convention on the Rights of the Child, Can. T.S. Convention relative aux droits de I'enfant, R.T.

1992 No. 3 Can. 1992°r8

Article 3 Article 3
1. In all actions concerning children, whether under- 1. Dans touteed&sotis qui concernent les enfants,
taken by public or private social welfare institutions, gu’elles soient le fait des institutions publiques ou pri-

courts of law, administrative authorities or legislative ees’de protection sociale, des tribunaux, des aagorit”
bodies, the best interests of the child shall be a primary administratives ou des agasited; 'inBrét sue-

consideration. rieur de I'enfant datré une consifation primordiale.
2. States Parties undertake to ensure the child such pro- Etatssparties s'engageatassurer Tenfant la
tection and care as is necessary for his or her well- protection et les smassaifesa “son bierefre,

being, taking into account the rights and duties of his or compte tenu des droits et des devoirs de ses parents, de
her parents, legal guardians, or other individuals legally ses tuteurs ou des autres pezgaterasrif respon-

responsible for him or her, and, to this end, shall take all sables de lui, et ils prenmetie fin toutes les
appropriate legislative and administrative measures. mesgitatives et administratives appraas.
Article 9 Article 9

1. States Parties shall ensure that a child shall not be Ethtsparties veillers te que I'enfant ne soit pas
separated from his or her parents against their will, epag” de ses parents contre leue,(a"moins que les
except when competent authorities subject to judicial aatodbmptentes ne etident, souseserve deavi-
review determine, in accordance with applicable law sion judiciaire et cosrfioemt” aux lois et precures
and procedures, that such separation is necessary for the applicables, gepaett®s estatessaire dans l'in-
best interests of the child. Such determination may beerét sugrieur de I'enfant. Uneeatision en ce sens peut
necessary in a particular case such as one involvingtre tEcessaire dans certains cas particuliers, par
abuse or neglect of the child by the parents, or one exemple lorsque les parents maltraitegligent n”

where the parents are living separately and a decision I'enfant, ou lorsqu’ils \@parinsént et qu'uneeti-
must be made as to the child’s place of residence. sionettait prise au sujet du lieu desidence de
I'enfant.

2. In any proceedings pursuant to paragraph 1 of the 2. Dans tous leswas qur'paragraphe 1 diepent
present article, all interested parties shall be given an article, toutes les padiessies” doivent avoir la
opportunity to participate in the proceedings and make possitdkt participer aux dlibérations et de faire
their views known. conngae leurs vues.

3. States Parties shall respect the right of the child who Ftas parties respectent le droit de I'enfayias

is separated from one or both parents to maintain per- de ses deux parents ou de I'un d’eux d'esgretenir r’
sonal relations and direct contact with both parents on aerenfient des relations personnelles et des contacts
regular basis, except if it is contrary to the child’s best directs avec ses deux parents, sauf si cela esacontraire °

interests. l'inErét sumrieur de I'enfant.

4. Where such separation results from any action initi- 4. Lorsqup#aation €Sulte de mesures prises par un
ated by a State Party, such as the detention, imprisoiztat partie, telles que laetEntion, I'emprisonnement,
ment, exile, deportation or death (including death aris- I'exil, I'expulsion ou la mort (y compris la mort, quelle

ing from any cause while the person is in the custody of gu'en soit la cause, survenue en ogigrstida)ddes
the State) of one or both parents or of the child, that deux parents ou de I'un d’eux, ou de I'&néamar-
State Party shall, upon request, provide the parents, the tie donne sur demande aur pargatg,ou, s'ily a
child or, if appropriate, another member of the family lwn autre membre de la famille les renseignements



830 BAKER V. CANADA  L’Heureux-Dubé J. [1999] 2 S.C.R.

with the essential information concerning the wherea- essentiels sur leulise wouvent le membre ou les
bouts of the absent member(s) of the family unless the membres de la farmi@ns que la divulgation de
provision of the information would be detrimental to the ces renseignements neepaltcmble au bieette de
well-being of the child. States Parties shall further 'enfant. E&ds parties veillent en outeece que la
ensure that the submission of such a request shall of eseptation d’une telle demande n’enteapas en elle-
itself entail no adverse consequences for the person(s)emente corexjuencesdtheuses pour la personne ou
concerned. les personneseirg$ses.

Article 12 Article 12

1. States Parties shall assure to the child who is capable Etatssparties garantissemt’&énfant qui est capa-

of forming his or her own views the right to express ble de discernement le droit d’exprimer librement son
those views freely in all matters affecting the child, the opinion sur toute questi@medsént, les opinions de
views of the child being given due weight in accordance I'erdtanit ‘diment prises en congdition euegarda

with the age and maturity of the child. sage”eta son degr’de maturi:

2. For this purpose, the child shall in particular be pro- A @ette fin, on donnera notammenténfant la possi-
vided the opportunity to be heard in any judicial and  itliétre entendu dans toute pedcire judiciaire ou
administrative proceedings affecting the child, either administrativeet@ssant, soit directement, soit par

directly, or through a representative or an appropriate lirediaire d’'un repESentant ou d’'un organisme

body, in a manner consistent with the procedural rules apprajifaon compatible avec lesgles de proe”

of national law. dure de lagjislation nationale.

[ll. Judgments lll. Les jugements

A. Federal Court — Trial Division (1995), 101  A.Cour féedérale — Section de premiére instance
F.T.R. 110 (1995), 101 F.T.R. 110

Simpson J. delivered oral reasons dismissing the Le juge Simpson a pronoad l'audience les
appellant’s judicial review application. She held  motifs rejetant la demande deleguuliciaire
that since there were no reasons given by Officer  de I'appelante. Elle e gtetupuisque I'agent
Caden for his decision, no affidavit was provided, @ Caden n’avait pas enstivécision, qu’'aucun
and no reasons were required, she would assume,  affidavit n'etaifodrni, et qu'aucun motif
in the absence of evidence to the contrary, that he etaib’requis, elle gsumerait, en I'absence de
acted in good faith and made a decision based on  preuve contraire, qu'il avait agi de bonne foi et
correct principles. She rejected the appellant's avait rendadsidh en se fondant sur des prin-
argument that the statement in Officer Lorenz's cipes apm®piElle a rejetTargument de I'ap-
notes that Ms. Baker would be a strain on the wel-  pelante selon lequel I'affirmation dans les notes de
fare system was not supported by the evidence, I'agent Lorenz fje@eBadker serait un fardeau
holding that it was reasonable to conclude from the  pour lemgsd’aide sociale atait pasetayge
reports provided that Ms. Baker would not be able  par la preuve, concluanétait'itaisonnable de
to return to work. She held that the language of  conclure au vu des rapports fournisedpekist
Officer Lorenz did not raise a reasonable appre- ne pourrait pas reprendre le travail. Elle a conclu
hension of bias, and also found that the views que le langage de l'agent Lorenz ne donnait pas
expressed in his notes were unimportant, because alieme’ crainte raisonnable de part@ligt a
they were not those of the decision-maker, Officeregalément conclu que les opinions exm@s dans
Caden. She rejected the appellant’'s argument that  ses etaiest ‘sans importance parce qu’elles
the Convention on the Rights of the Child man-  nBtaient pas celles duecideur, I'agent Caden.
dated that the appellant’s interests be given priority  Elle aeré@tjument de I'appelante selon lequel
in s. 114(2) decisions, holding that the Convention Cdavention relative aux droits de I’ enfant com-
did not apply to this situation, and was not part of  mandait querintle I'appelante prime dans les
domestic law. She also held that the evidenceecisibns fondés sur le par. 114(2), concluant que
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showed the children were a significant factor in the

decision-making process. She rejected the appel-

lant’s submission that the Convention gave rise to
a legitimate expectation that the children’s inter-
ests would be a primary consideration in the deci-
sion.

a

la Convention ne s'appliquaitcedte Situation,

et ne faisait pas partie du droit internega:lle a ~
lement conclu que la prementddit que les
enfants avaient cengtitédcteur important dans

le procesisiatinel et a rejetl’'argument de

I'appelante selon lequel la Convention donnait lieu

une attenteebitime que l'in€rét des enfants

serait une consétation primordiale dans laedi-
sion.

Simpson J. certified the following as a “serious Le juge Simpson a certifila question suivante 2

guestion of general importance” under s. 83(1) of
the Immigration Act: “Given that the Immigration
Act does not expressly incorporate the language of
Canada'’s international obligations with respect to
the International Convention on the Rights of the
Child, must federal immigration authorities treat
the best interests of the Canadian child as a pri-

mary consideration in assessing an applicant under

s. 114(2) of thdmmigration Act?”

comme «question grave de ghdrale» en

vertu du par. 83(1) della sur I'immigration:

«Vu que la Loi sur 'immigration n’incorpore pas
exprasst le langage des obligations internatio-
nales du Canada en ce qui concerne la Convention
internationale relative aux droits de I'enfant, les
aegori’'immigration €dérales doivent-elles

aopsidintérét sugrieur de l'enfant @  au

Canada comme une conaidtion primordiale dans

I'examen du cas d'un reguant sous leegime du
par. 114(2) de ldoi sur I'immigration?»

B. Federal Court of Appeal, [1997] 2 F.C. 127

The reasons of the Court of Appeal were deliv-
ered by Strayer J.A. He held that pursuant to
s. 83(1) of thelmmigration Act, the appeal was
limited to the question certified by Simpson J. He
also rejected the appellant’s request to challenge
the constitutional validity of s. 83(1). Strayer J.A.
noted that a treaty cannot have legal effect in
Canada unless implemented through domestic leg-
islation, and that the Convention had not been
adopted in either federal or provincial legislation.
He held that although legislation should be inter-
preted, where possible, to avoid conflicts with
Canada’s international obligations, interpreting
s. 114(2) to require that the discretion it provides
for must be exercised in accordance with the Con-
vention would interfere with the separation of

Les motifs de la Cour d’appel sont expsgar

BCour d appel fédérale, [1997] 2 C.F. 127

10
le juge Strayeeclar@” que, conforement au

par. 83(1) delai sur I'immigration, I'appel est

lendiia question certiéié par le juge Simpson. Il
rggitlement la contestation par I'appelante de
la constitutiommalit’par. 83(1). Le juge Strayer
note qu'ue maideut pas avoir d’effet juridique
au Canada s'il regé pas ‘en vigueur par une
loi adptet effet, et que la Convention n'avait
ptésadopte par une loiddérale ou provinciale.
Il conclut que, bien que la loi doive, dans la
mesure du possiinéejnterpette de fagna ne
pas ewdrade conflit avec les obligations inter-
nationales du Canada, dire que le par. 114(2) exige
qgue le pouvoiretitisrraire corgfé s'exerce
confement a la Convention enfreindrait la

powers between the executive and legislature. Heeparstion des pouvoirs entre lamditif et le Egis-

held that such a principle could also alter rights
and obligations within the jurisdiction of provin-

cial legislatures. Strayer J.A. also rejected the
argument that any articles of the Convention could
be interpreted to impose an obligation upon the
government to give primacy to the interests of the
children in a proceeding such as deportation. He

latif. 1l conclut qu’un tel principe poagalié-

ment toucher des droits et obligations relevant de
la etemge desebislatures provinciales. Le
juge Strayer rejgkement I'argument selon
lequel quelque article de la Convention peut s’in-
&eprde fapn a imposer I'obligation au gou-
vernement d’accorder epiorifinterét des
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held that the deportation of a parent was not a deci-
sion “concerning” children within the meaning of
article 3. Finally, Strayer J.A. considered the
appellant's argument based on the doctrine of
legitimate expectations. He noted that because the  I'argument de I'appelamestwrid doctrine de
doctrine does not create substantive rights, and [l'attesgéinie, conclut que puisque I'attente
because a requirement that the best interests of thegitimié ne aeé aucun droit matiel et que le fait
children be given primacy by a decision-maker  d’exiger qu'acidEur donne priogta l'interét
under s. 114(2) would be to create a substantive ergip’des enfants sous Egime du par. 114(2)

enfants dans uedupeocomme I'expulsion. Il
conclut que I'expulsionate pu de la ere n’est
pas w@siin «concernant» les enfants au sens
de larticle 3. Enfin, le juge Strayer, examinant

IV. Issues

right, the doctrine did not apply.

aurait pour effet deecrin droit mafiel, la doc-

trine ne s’appliquait pas.

IV. Les questions en litige

Because, in my view, the issues raised can be Comme,a mon avis, I'appel pew@tre tranck’en

resolved under the principles of administrative law
and statutory interpretation, | find it unnecessary to
consider the variou€harter issues raised by the

appellant and the interveners who supported her
position. The issues raised by this appeal are there-
fore as follows:

(1) What is the legal effect of a stated question
under s. 83(1) of thémmigration Act on the
scope of appellate review?

(2) Were the principles of procedural fairness
violated in this case?

(i) Were the participatory rights accorded con-
sistent with the duty of procedural fairness?

(i) Did the failure of Officer Caden to pro-
vide his own reasons violate the principles of
procedural fairness?

(i) Was there a reasonable apprehension of
bias in the making of this decision?

(3) Was this discretion improperly exercised
because of the approach taken to the interests of
Ms. Baker’s children?

| note that it is the third issue that raises directly
the issues contained in the certified question of
general importance stated by Simpson J.

vertu des principes du droit administratif et de I'in-
&ghion des lois, il n'est pakcéssaire d'exa-

miner les divers moyensdsrglir laCharte qui
e®Brinvoqles par 'appelante et les intervenants

qui l'ont epp®dr coresjuent, les questions

examigs sont les suivantes:

(1) Quel effet juridique la questioEée aux

termes du par. 83(1) dellai sur I'immigration

a-t-elle sur la @ertle 'examen en appel?

(2) Les principegui pro&durale ont-ileté
enfreints en I'esp?

() Les droits de participation ascord”
etaiént-ils compatibles avec [I'obligation
d'equig pro&durale?

(ii) LeetHut de I'agent Caden d’exposer les
motifs deesasibn a-t-il enfreint les prin-
cipesediuig pro&durale?

(i) Y avait-il une crainte raisonnable de par-
tialittans la prise de cetteaiSion?

(3) Le pouvoir digmmhaire a-t-ieté incorrec-
temene exercdison de la ¢ap d'aborder
l'irdfét des enfants de ™ Baker?

Je note que c’est larreisjuestion qui saeNe
directement les points mestdans la question
ceedtiftle podé @gnrérale enon&e par le juge

Simpson.
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V. Analysis V. Analyse
A. Sated Questions Under Section 83(1) of the  A. Les questions énoncées en vertu du par. 83(1)
Immigration Act dela Loi sur I'immigration

The Court of Appeal held, in accordance with its La Cour d’appel a conclu, confoementa son 12

decision inLiyanagamage v. Canada (Minister of  arrét Liyanagamage c. Canada (Ministre de la
Citizenship and Immigration) (1994), 176 N.R. 4, Citoyenneté et de I'lmmigration) (1994), 176 N.R.

that the requirement, in s. 83(1), that a “serious 4, que le par. 83(1), en exigeant qu'une «guestion
guestion of general importance” be certified for an  grave de@agt¥rale» soit certiie pour qu’'un

appeal to be permitted restricts an appeal court to  appel miissautoris, limite I'appel aux ques-
addressing the issues raised by the certified ques- tions seslpaf la question cer&é:. Toutefois,

tion. However, in Pushpanathan v. Canada  dans I'aret Pushpanathan c. Canada (Ministre de
(Minister of Citizenship and Immigration), [1998] la Citoyenneté et de I'Immigration), [1998]

1 S.C.R. 982, at para. 25, this Court held that 1 R.C.S. 982, au par. 25, notre Cour a conclu que
s. 83(1) does not require that the Court of Appeal le par. 83(1) n’exige pas que la Cour d’appel traite
address only the stated question and issues related  uniquement de la curesi®a ét des points

to it qui s’y rapportent:

The certification of a “question of general impor- Sans la certification d’'une «question graveede port”
tance” is the trigger by which an appeal is justified. The erégdle», I'appel ne serait pas jusifiL’objet de I'ap-
object of the appeal is still the judgment itself, not pel est bien le jugemenéiferet non simplement la
merely the certified question. qguestion ceetfi”

Rothstein J. noted inRamoutar v. Canada Le juge Rothstein dit, dans le jugem&amoutar
(Minister of Employment and Immigration), [1993] c¢. Canada (Ministre de I'Emploi et de I'lmmigra-
3 F.C. 370 (T.D.), that once a question has beetion), [1993] 3 C.F. 370 (% inst.), que lorsqu’une
certified, all aspects of the appeal may be consid-  questa eeftifiée, la Cour d’appel peut exa-
ered by the Court of Appeal, within its jurisdiction. ~ miner tous les aspects de I'appeleya@ntetle sa
| agree. The wording of s. 83(1) suggests, and ebemge. Je suis d'accord. Le lielldu
Pushpanathan confirms, that if a “question of gen-  par. 83(1) indique, eté&Pushpanathan le con-
eral importance” has been certified, this allows for  firme, que la certification d’'une «question grave de
an appeal from the judgment of the Trial Division  pertgrérale» permet un appel du jugement de
which would otherwise not be permitted, but does  peesinstance qui, normalement, ne serait pas
not confine the Court of Appeal or this Court to  auwmrigiais ne limite pas la Cour d'appel ni
answering the stated question or issues directly  notre £auguestiorrnon&e ou aux points qui
related to it. All issues raised by the appeal may s’y rapportent directement. Paquemis’nous
therefore be considered here. pouvons examiner tous les pointsesodites le
pourvoi.

B. The Satutory Scheme and the Nature of the  B. Le régime légidatif et la nature de la décision

Decision

Before examining the various grounds for judi- Avant d’examiner les divers moyens invegu” 13
cial review, it is appropriate to discuss briefly the  dans la demande deoleofudiciaire, il est
nature of the decision made under s. 114(2) of theecessaire d’aborder brieément la nature de la
Immigration Act, the role of this decision in the edision rendue en vertu du par. 114(2) déda
statutory scheme, and the guidelines given by theur I'immigration, du IBle que joue cetteegision
Minister to immigration officers in relation to it. dans kgime Egislatif, et des directives doees

par le ministre aux agents d'immigratiarcé sujet.
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Section 114(2) itself authorizes the Governor in Le paragraphe 114(2) habilite le gouverneur en
Council to authorize the Minister to exempt a per-  corseilforiser le ministra accorder une dis-
son from a regulation made under the Act, or to  pense d’applicationafjlemrént pris aux termes
facilitate the admission to Canada of any person.  de la La,fadiliter 'admission d’'une personne
The Minister's power to grant an exemption based  au Canada. Le pouvoir du ministre d’accorder une
on humanitarian and compassionate (H & C) con-  dispense pour des raisons d'ordre humanitaire
siderations arises from s. 2.1 of thmmigration  découle de I'art. 2.1 dieglement sur I'immigra-
Regulations, which | reproduce for convenience: tion:

The Minister is hereby authorized to exempt any person Le ministre est ewgtoaisCorder, pour des raisons

from any regulation made under subsection 114(1) of d’'ordre humanitaire, une dispense d’application d'un
the Act or otherwise facilitate the admission to Canadaeglement pris aux termes du paragraphe 114(1) de la

of any person where the Minister is satisfied that the Loa daciliter 'admission au Canada de toute autre
person should be exempted from that regulation or that eam@ni’

the person’s admission should be facilitated owing to

the existence of compassionate or humanitarian consid-

erations.

For the purpose of clarity, | will refer throughout  Pour plus de elag” Eférerai aux dcisions
these reasons to decisions made pursuant to the rendues @ménrd une combinaison du
combination of s. 114(2) of the Act and s. 2.1 of  par. 114(2) de la Loi et de I'art. 2elyldment
the Regulations as “H & C decisions”. deecdsions d’ordre humanitaire».

Applications for permanent residence must, as a Les demandes desidence permanente doivent
general rule, be made from outside Canada, pursu-  normalestemt pEsentes a I'extérieur du
ant to s. 9(1) of the Act. One of the exceptions to = Canada, comfoent” au par. 9(1) de la Loi.
this is when admission is facilitated owing to the  L'une des excepiiarette egle est 'admission
existence of compassionate or humanitarian con- densdr des raisons d'ordre humanitaire. En
siderations. In law, pursuant to the Act and the droit, cordarerita la Loi et aue&glement, c’est
Regulations, an H & C decision is made by the le ministre qui prenedésialis d’ordre humani-
Minister, though in practice, this decision is dealt taire, alors qu’en pratiques@s®mds sont prises
with in the name of the Minister by immigration  en son nom par des agents d’'immigration: voir, par
officers: see, for exampl®jinister of Employment  exemple Ministre de I’Emploi et de I'lmmigration
and Immigration v. Jiminez-Perez, [1984] 2 S.C.R. c. Jiminez-Perez, [1984] 2 R.C.S. 565 la p. 569.
565, at p. 569. In addition, while in law, the H & C En outremm”si, en droit, uneedision d’ordre
decision is one that provides for an exemption humanitaire esteaisiai qui pevoit une dis-
from regulations or from the Act, in practice, itis  pense d'applicatioredlement ou de la Loi, en
one that, in cases like this one, determines whether pratique, il s’agit déuiséod, dans des affaires
a person who has been in Canada but does not comme celle dont nous sommes sa$es; qui d”
have status can stay in the country or will be  mine si une personne qui est au Canada, mais qui
required to leave a place where he or she has n'a pas de statut, peut y demeurer ou sera tenue de
become established. It is an important decision that  quitter I'endra@li® S'esetablie. Il s'agit d'une
affects in a fundamental manner the future of indi- ecision importante qui a des censiences capi-
viduals’ lives. In addition, it may also have an tales sur l'avenir des personmees.vidle peut
important impact on the lives of any Canadianegalement avoir degpercussions importantes sur
children of the person whose humanitarian and la vie des enfants canadiens de la personne qui a
compassionate application is being considered, fait la demandeefondt” des raisons d'ordre
since they may be separated from one of their = humanitaire puisqu’ils pestven&pags d'un
parents and/or uprooted from their country of de leurs parentseoacids de leur pays de
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citizenship, where they have settled and have
connections.

Immigration officers who make H & C decisions
are provided with a set of guidelines, contained in
chapter 9 of thémmigration Manual: Examination
and Enforcement.
instructions to immigration officers about how to
exercise the discretion delegated to them. These
guidelines are also available to the public. A num-
ber of statements in the guidelines are relevant to
Ms. Baker's application. Guideline 9.05 empha-
sizes that officers have a duty to decide which
cases should be given a favourable recommenda-
tion, by carefully considering all aspects of the
case, using their best judgment and asking them-
selves what a reasonable person would do in such
a situation. It also states that although officers are
not expected to “delve into areas which are not
presented during examination or interviews, they
should attempt to clarify possible humanitarian
grounds and public policy considerations even if
these are not well articulated”.

Les agents d’'immigration qui prennent desid”

citoyeprit’ils se sont instak et ont des

attaches.

16
sions d'ordre humanitaovert, une efie de

lignes directrices, figurant au chapitre 9 @uide
The qguidelines constitute de I'immigration: examen et application de la loi,
qui leur servent d’instructions sucda tHexer-

cer le pouvoetidisneire qui leur estetBgLe.
Le public a auses acces lignes directrices.
Dans ces lignes directrices, pusie@iss’ap-
pliquetd demande de ™ Baker. La directive
9.05 met I'accent sur le devoir des agewmis de d”
der quelles affaires devraient recevoir une recom-
mandation favorabletueiiaht avec soin les cas
sous tous leurs aspects, en faisant preuve de discer-
nement, et en se demandant ce qu'une personne
egefesait dans une telle situation. Elleatiale-
ment que les agents ne doivent pas «tente[r] d'ap-
profondir des questions qui ne sont paesoulev’
au cours des examens ou des entrevues. Toutefois,
ils doivent essayer d’obtenireesiqms relati-

vementés raisons possibles déréf public ou

d’ordre humanitaire, ere si celles-ci ne sont pas
clairement formwdes».

The guidelines also set out the bases upon which Ces directives efinissentegalement les fonde- 1/

the discretion conferred by s. 114(2) and the Regu-
lations should be exercised. Two different types of
criteria that may lead to a positive s. 114(2) deci-
sion are outlined — public policy considerations

and humanitarian and compassionate grounds.

ments de l'exercice du pouvoitictineife
e@nPar le par. 114(2) et leeglement. Deux
types de raisons pouvant anemer @cision

favorable sont iediqu- les raisons d'iatét

public et les e@migids humanitaires. Confor-

Immigration officers are instructed, under guide- ementa la directive 9.07, les agents d'immigra-

line 9.07, to assure themselves, first, whether a
public policy consideration is present, and if there
is none, whether humanitarian and compassionate
circumstances exist. Public policy reasons include
marriage to a Canadian resident, the fact that the
person has lived in Canada, has become estab-
lished, and has become an “illegal de facto resi-
dent”, and the fact that the person may be a long-
term holder of employment authorization or has
worked as a foreign domestic. Guideline 9.07
states that humanitarian and compassionate
grounds will exist if “unusual, undeserved or dis-
proportionate hardship would be caused to the per-
son seeking consideration if he or she had to leave
Canada”. The guidelines also directly address

tion doivent s’assurer d’abord qu'il n’existe pas de
raisonseadintublic, et, s'il n'y en a pas, s'il
existe desetcatisits humanitaires. Les raisons
efént” public comprennent, notamment, le
masiage Esident du Canada, le fait qu'une
persoraw aw Canada, s'y establie et est
devenuesigfent «de fait en situation adminis-
tratieguli€re», et le fait que la personne est
titulaire d’un permis de travail de longue date ou a
trawadbmme travailleur domestiquetranger.
La directive 9.07 dit qu'il existe desratiosisl”
humanitaires lorsque «des diffimiftabituelles,
injustes ou indues seraiees&daspersonne
sollicitant I'examen de son cas si celle-ci devait
quitter le Canada». Les directives traitent-express’
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situations involving family dependency, and ment de situationd existe des liens familiaux
emphasize that the requirement that a person leave eplendance, et soulignent que I'obligation de
Canada to apply from abroad may result in hard-  quitter le Canada mmenf@’ une demande de
ship for close family members of a Canadian resi- etrdhger peut occasionner des diffiealt cer-
dent, whether parents, children, or others who are  tains membres de la famille prochesidemt r’
close to the claimant, but not related by blood. canadien, parents, enfants ou autres proches qui
They note that in such cases, the reasons why the  n’ont pas de liens de sang avec le demandeur. Elles
person did not apply from abroad and the existence ecigght que dans de tels cas, il faut aussi tenir
of family or other support in the person’s home  compte des raisons pour lesquelles la personne n'a
country should also be considered. passprt” sa demande l'étranger et de la ef”
sence d’'une famille ou d’autres personnes suscep-
tibles de l'aider dans son pays d'origine.

C. Procedural Fairness C. L'équité procédurale

The first ground upon which the appellant chal- Comme premier moyen pour contester &id”
lenges the decision made by Officer Caden is the  sion de I'agent Caden, I'appetante gli’elle
allegation that she was not accorded procedural n'a @aitié de Iéquig pro&durale. L'appe-
fairness. She suggests that the following proce- lante estime que I'obligation etjagablement
dures are required by the duty of fairness when  exige le respect deslyesc’suivantes quand
parents have Canadian children and they make an  des parents ayant des enfants carsatitaTd pr’
H & C application: an oral interview before the  une demandecfersdir des raisons d’ordre huma-
decision-maker, notice to her children and the nitaire: une entrevue orale devantdieud un
other parent of that interview, a right for the chil-  avis de la tenue de cette entrevue aux erfants et °
dren and the other parent to make submissions at  I'autre parent, un droit pour les enfants et l'autre
that interview, and notice to the other parent of the  parentademier des arguments au cours de cette
interview and of that person’s right to have counsel  entrevue, unaaléaitie parent de la tenue de
present. She also alleges that procedural fairness  I'entrevue et du droit de cette perswane d~
requires the provision of reasons by the decision- esgmée par un avocat. Elle ajueegalement
maker, Officer Caden, and that the notes of Officer  cemui® pro&durale exige que leedideur, soit
Lorenz give rise to a reasonable apprehension of  I'agent Caden, motigeisarg et que les notes
bias. de I'agent Lorenz donnent li@uuhe crainte rai-

sonnable de partiadit”

In addressing the fairness issues, | will consider En traitant des questionsedUi€, j'examinerai
first the principles relevant to the determination of  d’abord les principes applicabifesEtermina-
the content of the duty of procedural fairness, and  tion de la nature de I'obligaspnedpro&du-
then address Ms. Baker's arguments that she was rale, et ensuite les argumefits Bikevl sur
accorded insufficient participatory rights, that a  l'insuffisance des droits de participation qui lui ont
duty to give reasons existed, and that there was e¢ accords, sur I'existence d’'une obligation de
reasonable apprehension of bias. motiverdeigion et sur la crainte raisonnable de

partialité.

Both parties agree that a duty of procedural fair- Les deux parties admettent que I'obligation
ness applies to H & C decisions. The fact that a eqdi pro&durale s’applique aux edisions
decision is administrative and affects “the rights, = d’ordre humanitaire. Le fait quecisiali soit
privileges or interests of an individual” is suffi-  administrative et touche «les droits,egesilou
cient to trigger the application of the duty of fair-  biens d'une personne» suffit pourinentra”
ness: Cardinal v. Director of Kent Ingtitution, I'application de I'obligation dqui#: Cardinal c.
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[1985] 2 S.C.R. 643, at p. 653. Clearly, the deterDirecteur de I’ éablissement Kent, [1985] 2 R.C.S.
mination of whether an applicant will be exempted &4 p. 653. Il estvident que la e€ision quant
from the requirements of the Act falls within this a savoir si un demandeur sera dispedss exi-
category, and it has been long recognized that the  geneeseprpar la Loi entre dans cetteegat’
duty of fairness applies to H & C decisiosbrie  rie, et il est admis depuis longtemps que l'obliga-
v. Canada (Minister of Employment and Immigra-  tion d'équi€ s’appligue aux efisions d'ordre
tion) (1987), 3 Imm. L.R. (2d) 81 (F.C.T.D.), at humanitaifebrie c. Canada (Ministre de I'Em-
p. 88; Said v. Canada (Minister of Employment  ploi et de I'lmmigration) (1987), 3 Imm. L.R.
and Immigration) (1992), 6 Admin. L.R. (2d) 23  (2d) 81 (C.Feinst.),a la p. 88;Said ¢. Canada
(F.C.T.D.); Shah v. Minister of Employment and  (Ministre de I’Emploi et de I'lmmigration) (1992),
Immigration (1994), 170 N.R. 238 (F.C.A)). 6 Admin. L.R. (2d) 23 (C.E ihst.); Shah c.
Ministre de I’'Emploi et de I'lmmigration (1994),
170 N.R. 238 (C.A.F.).

(1) Factors Affecting the Content of the Duty of (1) Les facteurs ayant une incidence sur la
Fairness nature de I'obligationetjuie

The existence of a duty of fairness, however, L'existence de l'obligation &quig, toutefois, 2!

does not determine what requirements will be egmhine pas quelles exigences s’appliqueront

applicable in a given set of circumstances. As  dans des circonstancesesioinmme je é¢ri-

| wrote in Knight v. Indian Head School Division  vais dans l'amf Knight c. Indian Head School

No. 19, [1990] 1 S.C.R. 653, at p. 682, “the con-Division No. 19, [1990] 1 R.C.S. 653 la p. 682,

cept of procedural fairness is eminently variable  «la noti@yu® pro&durale eseminemment

and its content is to be decided in the specific con-  variable et son contenu est tributaire du contexte

text of each case”. All of the circumstances must  particulier de chaque cas». Il faut tenir compte de

be considered in order to determine the content of  toutes les circonstanceg@der dé la nature

the duty of procedural fairnes€night, at pp. 682-  de l'obligation dfuig pro&durale:Knight, aux

83; Cardinal, supra, at p. 654;0ld &. Boniface pp. 682 et 683Cardinal, précité, a la p. 654;

Residents Assn. Inc. v. Winnipeg (City), [1990] Assoc. des résidents du Vieux S-Boniface Inc. c.

3 S.C.R. 1170per Sopinka J. Winnipeg (Ville), [1990] 3 R.C.S. 1170, le juge
Sopinka.

Although the duty of fairness is flexible and Bien que l'obligation d&quigé soit souple et 22
variable, and depends on an appreciation of the variable et quelle repose sur ec&t@mprdu
context of the particular statute and the rights contexte de la loi pateeli des droits \és; il
affected, it is helpful to review the criteria that est utile d’examiner lesresii appliquer pour
should be used in determining what procedural efinit’ les droits proeduraux requis par I'obliga-
rights the duty of fairness requires in a given set of  ti@gui¥ dans des circonstances dees” Je
circumstances. | emphasize that underlying all  souligne queel$stus-jacent tous ces facteurs
these factors is the notion that the purpose of the  est que les droits de participation faisant partie de
participatory rights contained within the duty of  I'obligatioreqtii® pro&durale visent ‘garantir
procedural fairness is to ensure that administrative  que desiorfis administratives sont prises au
decisions are made using a fair and open proce- moyen d’'uredpreequitable et ouverte, adap-
dure, appropriate to the decision being made andce ati type deettision efa’ son contexteejal insti-
its statutory, institutional, and social context, with tutionnel et social, comprenant la peassibiit”
an opportunity for those affected by the decision to ee rAux personnes essS par la efision de
put forward their views and evidence fully and eg®hter leur points de vue comfgiment ainsi
have them considered by the decision-maker. quesidesents de preuve de sorte qu’ils soient

considrés par le dcideur.
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Several factors have been recognized in the La jurisprudence reconriaplusieurs facteurs
jurisprudence as relevant to determining what is  pertinents en ce qui a trait aux exigences de I'obli-
required by the common law duty of procedural gatioeqdi€ pro&durale en common law dans
fairness in a given set of circumstances. One  des circonstancesedoiuri facteur important
important consideration is the nature of the deci- est la nature éeitaoth rechercde et le proces-
sion being made and the process followed in mak-  sus suivi pour y parvenir. DatKheght, pré-
ing it. In Knight, supra, at p. 683, it was held that ejtd la p. 683, on a conclu que «la mesure dans
“the closeness of the administrative process to the  laquelle le processus administratif se rapproche du
judicial process should indicate how much of those  processus judiciaire est deanatdiguer jus-
governing principles should be imported into the agguel point ces principes directeurs devraient
realm of administrative decision making”. The  s’appliquer dans le domaine de la prigzide d’
more the process provided for, the function of the  sions administratives». Plus le processutapr’
tribunal, the nature of the decision-making body,  fonction du tribunal, la nature de I'organisme ren-
and the determinations that must be made to reach  dasgtisiah’ et la dfmarchea suivre pour par-

a decision resemble judicial decision making, the  ver#r &cision ressemblent Uine prise deetti-
more likely it is that procedural protections closer  sion judiciaire, plus il est probable que I'obligation
to the trial model will be required by the duty of  d’agiguitablement exigera des protections pro-
fairness. See als®ld . Boniface, supra, at @&durales proches du nmeld du proes. Voiréga-
p. 1191;Russall v. Duke of Norfolk, [1949] 1 All  lementVieux X-Boniface, précité, a la p. 1191;
E.R. 109 (C.A), at p. 11&yndicat des employés  Russell ¢. Duke of Norfolk, [1949] 1 All E.R. 109
de production du Québec et de |’ Acadiev. Canada  (C.A.), & la p. 118;Syndicat des employés de pro-
(Canadian Human Rights Commission), [1989] duction du Québec et de I’ Acadie c. Canada (Conm+
2 S.C.R. 879, at p. 89f¢er Sopinka J. mission canadienne des droits de la personne),

[1989] 2 R.C.S. 87% la p. 896, le juge Sopinka.

A second factor is the nature of the statutory Le deuxéme facteur est la nature dagime
scheme and the “terms of the statute pursuant t@gislhtif et les «termes de la loi en vertu de
which the body operatesOld S. Boniface, supra,  laquelle agit I'organisme en questiorvieux S-
at p. 1191. The role of the particular decisionBoniface, précit, a la p. 1191. Leale que joue la
within the statutory scheme and other surrounding ecigilon particukre au sein duegime Egislatif, et
indications in the statute help determine the con-  d'autres indications qui s’y rapportent dans la loi,
tent of the duty of fairness owed when a particular  aidedtfinir la nature de I'obligation dquig
administrative decision is made. Greater procedu- dans le cadre cBaistod administrative pr
ral protections, for example, will be required when  cise. Par exemple, des protectioadupmalss
no appeal procedure is provided within the statute,  plus importantes seromtseldgsque la loi ne
or when the decision is determinative of the issue evait” aucune pradure d’appel, ou lorsque la
and further requests cannot be submitted: see D. Jecisidh est dferminante quana la question en
M. Brown and J. M. Evansjudicial Review of litige et qu’il n'est plus possible de gménter
Administrative Action in Canada (loose-leaf), at  d'autres demandes: voir D. J. M. Brown et

pp. 7-66 to 7-67. J. M. Evangudicial Review of Administrative
Action in Canada (feuilles mobiles), aux pp. 7-66
et 7-67.

A third factor in determining the nature and Le troiséme facteur permettant deefuhir la
extent of the duty of fairness owed is the impor-  nature eterddue de I'obligation dfuig est
tance of the decision to the individual or individu-  I'importance de d&ision pour les personnes
als affected. The more important the decision is to eedsPlus laatision est importante pour la vie
the lives of those affected and the greater its des personees @plus segpercussions sont
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impact on that person or those persons, the more  grandes pour ces personnes, plus les protections
stringent the procedural protections that will be  pohaales requises seront rigoureuses. C'est ce
mandated. This was expressed, for example, by que dit par exemple le juge Dickson (plus tard
Dickson J. (as he then was) ane v. Board of  Juge en chef) dans I'atrKane c. Conseil d' admi-

Governors of the University of British Columbia,  nistration de I'Universite de la Colombie-

[1980] 1 S.C.R. 1105, at p. 1113: Britannique, [1980] 1 R.C.S. 11093 la p. 1113:

A high standard of justice is required when the right to Une justice de haute qesliexigée lorsque le droit

continue in one’s profession or employment is at d’'une personne d’exercer sa profession ou de garder son

stake. . . A disciplinary suspension can have grave and emploi est en jeu. [. . .] Une suspension de nature disci-

permanent consequences upon a professional career. plinaire peut avoir dgsieswes graves et perma-
nentes sur une caere.

As Sedley J. (now Sedley L.J.) statedRnv. Comme le juge Sedley (maintenant Lord juge
Higher Education Funding Council, ex parte Insti-  Sedley) le dit danB. c. Higher Education Funding
tute of Dental Surgery, [1994] 1 All E.R. 651 Council, ex parte Institute of Dental Surgery,
(Q.B.), at p. 667: [1994] 1 All E.R. 651 (Q.B3,la p. 667:

In the modern state the decisions of administrative bod-TRADUCTION] Dans le monde moderne, legaikions
ies can have a more immediate and profound impact on rendues par des organismes administratifs peuvent avoir
people’s lives than the decisions of courts, and public un effet plugdmaimét plus important sur la vie des
law has sinceRidge v. Baldwin [1963] 2 All E.R. 66, gens que leedsions des tribunaux et le droit public a
[1964] A.C. 40 been alive to that fact. While the judicial depuis dlaRidge c. Baldwin [1963] 2 All E.R. 66,
character of a function may elevate the practical require- [1964] A.C. 40, reconnu ce fait. Bien que deecaract’
ments of fairness above what they would otherwise be, judiciaire d’'une fonction plésss les exigences
for example by requiring contentious evidence to be pratiques errenatBqui® au-ded’ de ce qu'elles
given and tested orally, what makes it “judicial” in this seraient autrement, par exemple en exigeant que soit
sense is principally the nature of the issue it has to deter- esept”et \grifie oralement uelément de preuve con-
mine, not the formal status of the deciding body. etest” qui le rend «judiciaire» dans ce sens est princi-
palement la nature de la questiartrancher, et non le
statut formel de I'organismeedisionnel.

The importance of a decision to the individuals L'importance d’'ueeistbn pour les personnes
affected, therefore, constitutes a significant factor eedés@a donc une incidence significative sur la
affecting the content of the duty of procedural fair-  nature de I'obligatiequi pro&durale.

ness.

Fourth, the legitimate expectations of the person Quatrémement, les attentesgitimes de la per- 26
challenging the decision may also determine what  sonne qui contesteisinl peuvenedgalement
procedures the duty of fairness requires in given  sarditérminer quelles predures I'obligation
circumstances. Our Court has held that, in Canada, equi exige dans des circonstances @@sn’
this doctrine is part of the doctrine of fairness or  Notre Cour a dit que, au Canada, 'etiaimes |’
natural justice, and that it does not create substan-  fait partie de la doctrieguite bu de la justice
tive rights: Old . Boniface, supra, at p. 1204;  naturelle, et qu’elle neeerpas de droits netéls:
Reference re Canada Assistance Plan (B.C.), Vieux S-Boniface, précit, a la p. 1204;Renvoi
[1991] 2 S.C.R. 525, at p. 557. As applied inrelatif au Régime d' assistance publique du Canada
Canada, if a legitimate expectation is found to(C.-B.), [1991] 2 R.C.S. 525a la p. 557. Au
exist, this will affect the content of the duty of fair-  Canada, la reconnaissance qu’'une atjéirte |’
ness owed to the individual or individuals affected  existe aura une incidence sur la nature de I'obliga-
by the decision. If the claimant has a legitimate  tiorqdi€ envers les personnes egs” par la
expectation that a certain procedure will be fol- ecidion. Si le demandeur s’atterajitimementa’
lowed, this procedure will be required by the duty  ce qu’une certainedguoe soit suivie, I'obliga-
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of fairness:Qi v. Canada (Minister of Citizenship  tion d'équi® exigera cette predure:Qi c. Canada
and Immigration) (1995), 33 Imm. L.R. (2d) 57 (Ministre de la Citoyenneté et de I'lmmigration)
(F.C.T.D.); Mercier-Néron v. Canada (Minister of ~ (1995), 33 Imm. L.R. (2d) 57 (C.F."linst.);
National Health and Welfare) (1995), 98 F.T.R. Mercier-Néron c. Canada (Ministre de la Santé
36; Bendahmane v. Canada (Minister of Employ-  nationale et du Bien-étre social) (1995), 98 F.T.R.
ment and Immigration), [1989] 3 F.C. 16 (C.A.). 3@&endahmane c. Canada (Ministre de I'Emploi
Similarly, if a claimant has a legitimate expecta-et de I'lmmigration), [1989] 3 C.F. 16 (C.A.). De
tion that a certain result will be reached in his or enme; si un demandeur s’attergitimemen&a’un
her case, fairness may require more extensive pro-  ceesiftat, [Equi€ peut exiger des droits pro-
cedural rights than would otherwise be accorded:educaux plugtendus que ceux qui seraient autre-
D. J. Mullan,Administrative Law (3rd ed. 1996), at ment acced D. J. Mullan Administrative Law
pp. 214-15; D. Shapiro, “Legitimate Expectation ¢ @l. 1996), aux pp. 214 et 215; D. Shapiro,
and its Application to Canadian Immigration Law”  «Legitimate Expectation and its Application to
(1992), 8J.L. & Social Pol'y 282, at p. 297; Canadian Immigration Law» (1992)J.B. &
Canada (Attorney General) v. Human Rights Tri-  Social Pol'y 282,a la p. 297 Canada (Procureur
bunal Panel (Canada) (1994), 76 F.T.R. 1. Never- général) c. Comité du tribunal des droits de la per-
theless, the doctrine of legitimate expectations carsonne (Canada) (1994), 76 F.T.R. 1. 8dnmoins,
not lead to substantive rights outside the la doctrine de 'attegitarie ne peut pas donner
procedural domain. This doctrine, as applied in  naissanc#des droits matiels en dehors du
Canada, is based on the principle that the “circum-  domaine de kedprec Cette doctrine, applieg”
stances” affecting procedural fairness take into  au Canada, estfsndle principe que les «cir-
account the promises or regular practices of constances» touchguotgl pro&durale com-
administrative decision-makers, and that it will  prennent les promesses ou pratiques habituelles
generally be unfair for them to act in contravention  dasdurs administratifs, et qu'il seraiergra-
of representations as to procedure, or to backtrack  lement injuste de leur part d’agir en contravention
on substantive promises without according signifi-  d’assurancesdsmar matire de proedures, ou
cant procedural rights. de revenir sur des promessesrigi@s sans
accorder de droits preduraux importants.

Fifth, the analysis of what procedures the duty Cinquiémement, I'analyse des pemitires requi-
of fairness requires should also take into account  ses par l'obligateuid’” devrait egalement
and respect the choices of procedure made by the  prendre ernecati@idet respecter les choix de
agency itself, particularly when the statute leaves equoE que I'organisme fait luieme, particu-
to the decision-maker the ability to choose its own erelinent quand la loi laisse agcitieur la possibi-
procedures, or when the agency has an expertise ine dditchoisir ses propres pedltires, ou quand
determining what procedures are appropriate in the  I'organisme a une expertise dans le choix des pro-
circumstances: Brown and Evasspra, at pp. 7-  edures appropgs dans les circonstances: Brown
66 to 7-70. While this, of course, is not determina- et Evangit., aux pp. 7-6@ 7-70. Bien que, de
tive, important weight must be given to the choice  tavidénce, cela ne soit pastefminant, il faut
of procedures made by the agency itself and its  accorder une grande importance au choe de proc”
institutional constraints:IWA v. Consolidated- dures par l'organisme lui-emie eta ses con-
Bathurst Packaging Ltd., [1990] 1 S.C.R. 28%er traintes institutionnelles:IWA c. Consolidated-
Gonthier J. Bathurst Packaging Ltd., [1990] 1 R.C.S. 282, le

juge Gonthier.

| should note that this list of factors is not Je dois mentionner que cette liste de facteurs
exhaustive. These principles all help a court deter-  n’est pas exhaustive. Tous ces principes aident le
mine whether the procedures that were followed tribanddtérminer si les preciures suivies res-
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respected the duty of fairness. Other factors may  pectent I'obligatiequid. D’autres facteurs
also be important, particularly when considering  peuvegalémentefre importants, notamment
aspects of the duty of fairness unrelated to par- dans I'examen des aspects de l'obligation d'agir
ticipatory rights. The values underlying the duty ofequitablement non rel§ aux droits de participa-
procedural fairness relate to the principle that the  tion. Les valeurs qui sous-tendent I'obligation
individual or individuals affected should have the eqliig¢ pro&durale redvent du principe selon
opportunity to present their case fully and fairly, lequel les personnessviivent avoir la possi-
and have decisions affecting their rights, interests, ebili€ pesenter engrement etequitablement
or privileges made using a fair, impartial, and open  leur position, et ontadgt que les etisions
process, appropriate to the statutory, institutional,  touchant leurs dro#€tsnbu privieges soient
and social context of the decision. prisels suite d’un processesjuitable, impartial
et ouvert, adaptau contexteeljal, institutionnel et
social de la dCision.

(2) Legitimate Expectations (2) L'attenteditime

| turn now to an application of these principles Je passe maintenaat une application de ces 2°
to the circumstances of this case to determine  principes aux circonstanceseie |[fEsyr dter-
whether the procedures followed respected the  miner si lesedqun@s suivies respectaient I'obli-
duty of procedural fairness. | will first determine  gatioeqliigé pro&durale. Jeetiderai d’abord si
whether the duty of procedural fairness that would  I'existence d'une attegititmE fonde sur le
otherwise be applicable is affected, as the appellant  texte des articles de la Convention et le fait que le
argues, by the existence of a legitimate expectation = Canada l'akeadifiine incidence, comme I'ap-
based upon the text of the articles of the Conven-  pelante le soutient, sur I'obligatioredoro&-
tion and the fact that Canada has ratified it. In my  durale qui serait autrement applicabie.avis,
view, however, the articles of the Convention and les articles de la Convention et leer fiball”
their wording did not give rise to a legitimate  paeécchez NPe Baker l'attente dgitime que sa
expectation on the part of Ms. Baker that when the = demandedosul’ des raisons d’'ordre humani-
decision on her H & C application was made, spe- taire donna li@pplication de droits predu-
cific procedural rights above what would normally  raux particuliers autres que ceux qui seraient nor-
be required under the duty of fairness would be  malemené®xg vertu de I'obligation iuig,
accorded, a positive finding would be made, ora une conclusion positive, @ul'utilisation de cri-
particular criteria would be applied. This Conven- eres particuliers. Cette convention n’est pas, °
tion is not, in my view, the equivalent of a govern-  mon avéegjuivalent d’une €laration gouverne-
ment representation about how H & C applications  mentale surda fignt les demandes faets sur
will be decided, nor does it suggest that any rights  des raisons d’ordre humanitaire eftveveran-
beyond the participatory rights discussed below eesh’elle n’'indique pas non plus que des droits
will be accorded. Therefore, in this case there is no  autres que les droits de participation dont il est
legitimate expectation affecting the content of the  question ci-dessous serontescd®ad” cores’
duty of fairness, and the fourth factor outlined quent, danselsepté affaire, il n’existe pas d’at-
above therefore does not affect the analysis. It is  tegiérie ayant une incidence sur la nature de

unnecessary to decide whether an international I'obligatiequié et le quatgme facteur identi-
instrument ratified by Canada could, in other cir- e filus haut n'affecte donc pas I'analyse. Il n'est
cumstances, give rise to a legitimate expectation. passsaire deettider si un instrument interna-

tional ratifié par le Canada pourrait, dans d’autres
circonstances, donner lieuune attenteeljitime.
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(3) Participatory Rights (3) Les droits de patrticipation

The next issue is whether, taking into account La question suivante est de savoir si, compte
the other factors related to the determination of the  tenu des autres faeursirtint la nature de
content of the duty of fairness, the failure to accord  I'obligatioeqdi€, le dfaut d'accorder une
an oral hearing and give notice to Ms. Baker or her  audience et de donnarMVU#sBaker oua ses
children was inconsistent with the participatory  enfaitst incompatible avec les droits de parti-
rights required by the duty of fairness in these cir-  cipation qu'exige I'obligatiequd#” dans ces
cumstances. At the heart of this analysis is  circonstances. Au cceur de cette analyse, il faut se
whether, considering all the circumstances, those  demander si, compte tenu de toutes les circons-
whose interests were affected had a meaningful  tances, les personnes damétestmiEnt en jeu
opportunity to present their case fully and fairly.  ont eu une occasion valablesgmfer leur posi-
The procedure in this case consisted of a written  tion pleinemequgablement. La predure en
application with supporting documentation, which  lesp” se composait d'une demanderite
was summarized by the junior officer (Lorenz), accompagdé documents justificatifsestinge
with a recommendation being made by that officer.  par I'agent subalterne (Lorenz) et transmise avec
The summary, recommendation, and material was  une recommandation faite par ce dernier. Le
then considered by the senior officer (Caden), whoesum&, la recommandation et les documents ont
made the decision. aloet®” examies par I'agent principal (Caden),

qui a pris la dcision.

Several of the factors described above enter into Plusieurs des facteurs susmentiesirserventa”
the determination of the type of participatory etefminer quel type de droits de participation sont
rights the duty of procedural fairness requires in  requis par l'obligatiequd” pro&durale dans
the circumstances. First, an H & C decision is very  les circonstances. En premier liewgcigsiend”
different from a judicial decision, since it involves  d'ordre humanitaire estdiférente d’'une €ci-
the exercise of considerable discretion and requires  sion judiciaire, car elle suppose I'exercice d'un
the consideration of multiple factors. Second, its  pouvoir eiggrhaireetendu et 'examen de fac-
role is also, within the statutory scheme, as an  teurs multiples. édeexient, sonoté est aussi,
exception to the general principles of Canadian dans le cadregthaerEgislatif, une exception
immigration law. These factors militate in favour  aux principesgtaux du droit canadien de I'im-
of more relaxed requirements under the duty of  migration. Ces facteurs militent en faveur d’'une
fairness. On the other hand, there is no appeal pro-  application moins stricte de I'obligadgjorné.d’”
cedure, although judicial review may be applied  D’autre part, il n'existe pas dedprecd’appel,
for with leave of the Federal Court — Trial Divi-  bien qu’il puisse y avoir un otmiidiciaire sur
sion. In addition, considering the third factor, this autorisation de la Gakrale, Section de pre-
is a decision that in practice has exceptional erminstance. En outre, au vu du tremse fac-
importance to the lives of those with an interest in  teur, il s'agd’line @cision qui, en pratique, a
its result — the claimant and his or her close fam-  une importance exceptionnelle sur la vie des per-
ily members — and this leads to the content of the  sonnes cemserr- le demandeur et les
duty of fairness being more extensive. Finally, = membres de sa famille proche, ce qui accro”
applying the fifth factor described above, the stat- etelidue de l'obligation dtuig. Enfin, appli-
ute accords considerable flexibility to the Minister  quant le cimei facteur ci-hautettit, la loi
to decide on the proper procedure, and immigra-  donne au ministre une grande latitudeideur d”
tion officers, as a matter of practice, do not con- de lagoha® appropeé, et les agents d'immi-
duct interviews in all cases. The institutional prac-  gration, dans la pratique, rezlgmbeasa ‘des
tices and choices made by the Minister are  entrevues dans tous les cas. Les pratiques et les
significant, though of course not determinative  choix institutionnels que fait le ministre sont
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factors to be considered in the analysis. Thus, it  importants, bien que ce nesgiemnient pas

can be seen that although some of the factors sug-  des faot¢emsidants dans I'analyse. On peut

gest stricter requirements under the duty of fair-  donc voir que, si certains facteurs indiquent des

ness, others suggest more relaxed requirements  exigences plus strictes exa diakligation

further from the judicial model. dfjuig, d'autres indiquent des exigences moins
strictes, plusloignées du moele judiciaire.

Balancing these factors, | disagree with the Pondrant ces facteurs, je ne suis pas d’accortf
holding of the Federal Court of Appeal 8inah, avec la conclusion de la Cour d'appelddfale
supra, at p. 239, that the duty of fairness owed in  dansdt&@rah, précit, a la p. 239, que l'obliga-
these circumstances is simply “minimal”. Rather, tioeqiii® dans ces circonstances est simple-
the circumstances require a full and fair considera-  ment «minimale». Au contraire, les circonstances
tion of the issues, and the claimant and othersecessitent un examen complet ezjfuitable des

whose important interests are affected by the deci-  questions litigieuses, et le demandeur et les per-
sion in a fundamental way must have a meaningful ~ sonnes dontdeisrgont profonethent touchs
opportunity to present the various types of evi-  pardeigdon doivent avoir une possibditvala-

dence relevant to their case and have it fully and  ble eleeptér les divers types de preuves qui se
fairly considered. rapporterdt leur affaire et de les voavalles de

facon compéte etequitable.

However, it also cannot be said that an oral Toutefois, on ne peut pas dire non plus qu'uné®
hearing is always necessary to ensure a fair hear-  audience est toagmssaire pour garantir I'au-
ing and consideration of the issues involved. The  dition et I'exagaitables des questions en jeu.
flexible nature of the duty of fairness recognizes  La nature souple de I'obligatiqui@’feconnd”
that meaningful participation can occur in different  qu’une participation valable peut se faireede diff’
ways in different situations. The Federal Court has  rentesnfadans des situations diféhtes. La
held that procedural fairness does not require an  Cedérdle a stawi que [Equi€ pro&durale
oral hearing in these circumstances: see, for exam-  n’exige pas la tenue d’'une audience dans ces cir-
ple, Said, supra, at p. 30. constances: voir, par exem@ad, précit, a la

p. 30.

| agree that an oral hearing is not a general Je conviens que la tenue d’une audience n'esf
requirement for H & C decisions. An interview is  pas une exigeecérgle pour les etisions fon-
not essential for the information relevant to an eesl’'sur des raisons d’ordre humanitaire. Il n'est
H & C application to be put before an immigration  pas indispensable qu’il y ait une entrevue pour
officer, so that the humanitarian and compassion-  expasan agent d’'immigration les renseigne-
ate considerations presented may be considered in  ments ralatifls demande fored sur des rai-
their entirety and in a fair manner. In this case, the  sons d’ordre humanitaire et pour que les raisons
appellant had the opportunity to put forward, in  d’ordre humanitaieseptes puissenttfe €va-
written form through her lawyer, information €des$ de fegn compéte etequitable. En I'esgce,
about her situation, her children and their emo-  I'appelante a eu la posditebithoser paecrit,
tional dependence on her, and documentation in  par I'entremise de son avocat, sa situation, celle de
support of her application from a social worker at  ses enfants et égeandancesrhotive visa-vis
the Children’s Aid Society and from her psychia- d’elle, et dsgntea’I'appui de sa demande des
trist. These documents were before the decision- lettres d’un travailleur social decth Gadifea
makers, and they contained the information rele- I'enfance et de son psychiatre. Ces documents
vant to making this decision. Taking all the factorsetaiénta’ la disposition desedideurs, et ils conte-
relevant to determining the content of the duty of  naient les renseignemeeatsaires pour la prise
fairness into account, the lack of an oral hearing or  deistbn. Compte tenu de tous les facteurs
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notice of such a hearing did not, in my opinion,  pertinents poafuér le contenu de I'obligation
constitute a violation of the requirements of proce- eqdi®, le fait qu'il n'y a pas eu d'audience ni
dural fairness to which Ms. Baker was entitled in  d’avis d’audience ne constituait pas, selon moi, un
the circumstances, particularly given the fact that  manqueraebobligation déquig pro&durale
several of the factors point toward a more relaxed  envé&rsBadker dans les circonstances, particu-
standard. The opportunity, which was accorded, ereliient en raison du fait que plusieurs des
for the appellant or her children to produce full and  facteurs militaient en faveur d’'une norme plus sou-
complete written documentation in relation to all  ple. La pos®hijiti act offertea I'appelante et
aspects of her application satisfied the requirea ses enfants de produire une documentativite”
ments of the participatory rights required by the  catplielativementa "tous les aspects de sa
duty of fairness in this case. demande remplit les exigences erardgi droits

de participation que commandait ['obligation

d’equig en l'espce.

(4) The Provision of Reasons (4) L'exmodes motifs

The appellant also submits that the duty of fair- L'appelante soutientdgalement que I'obligation
ness, in these circumstances, requires that reasonequitd;,"dans les circonstances, exige queeld-d”
be given by the decision-maker. She argues either  deur motivecis®rS. Elle soutient qu'il faut
that the notes of Officer Lorenz should be consid-  soit censidés notes de I'agent Lorenz comme
ered the reasons for the decision, or that it should les motifs declaiah, soit conclure que le
be held that the failure of Officer Caden to give efalit de I'agent Caden de donner les me@tifists
written reasons for his decision or a subsequent deessial, ou un affidavit subguent les
affidavit explaining them should be taken to be a  expliquant, est un manquement aux principes
breach of the principles of fairness. eduig.

This issue has been addressed in several cases ofCette question att abor@e dans plusieurs cas
judicial review of humanitarian and compassionate  de oclnjudiciaire de demandes faak sur des
applications. The Federal Court of Appeal has held  raisons d’ordre humanitaire. La Cour ddppel f’
that reasons are unnecessaBnah, supra, at rale a stari’qu'il n'était pas actessaire que les
pp. 239-40. It has also been held that the case hisecisidhs soient motegs: Shah, précite, aux
tory notes prepared by a subordinate officer are not  pp. 239 et 240. Effalement stamique les
to be considered the decision-maker’s reasons: see  notes de lhistorique desefsieprpar un
Tylo v. Minister of Employment and Immigration  agent subalterne ne doivent paise”considfées
(1995), 90 F.T.R. 157, at pp. 159-60.Gheorlan  comme les motifs duatideur: voirTylo ¢c. Minis-

v. Canada (Secretary of Sate) (1995), 26 Imm. tre de I’'Emploi et de I'lmmigration (1995), 90
L.R. (2d) 170 (F.C.T.D.), an€Chan v. Canada F.T.R. 157, aux pp. 159 et 160. Lescitions
(Minister of Citizenship and Immigration) (1994), Gheorlan c. Canada (Secrétaire d' Etat) (1995), 26
87 F.T.R. 62, it was held that the notes of the Imm. L.R. (2d) 170 (Fnsl.), etChan c.
reviewing officer should not be taken to be the reaCanada (Ministre de la Citoyenneté et de I’ lmmi-
sons for decision, but may help in determininggration) (1994), 87 F.T.R. 62, concluent qu’il ne
whether a reviewable error exists. Marques v.  faut pas conselter les notes de l'agent deexa-
Canada (Minister of Citizenship and Immigration) = men comme des motifs deasion, mais que ces
(No. 1) (1995), 116 F.T.R. 241, an H & C decision = notes peuvent sarditerminer s'il existe une
was set aside because the decision-making officer  erreur susceptible delecqumdiCiaire. Dans
Marques c. Canada (Ministre de la Citoyenneté et
de I'lmmigration) (n° 1) (1995), 116 F.T.R. 241,
une dcision d'ordre humanitaire at” annufe
parce que le efideur n'avait pas motv sa
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failed to provide reasons or an affidavit explaining ecidion, ni fourni d’affidavit expliquant les motifs
the reasons for his decision. de sidion.

More generally, the traditional position at com- Plus gréralement, la common law a tradition-3’
mon law has been that the duty of fairness does not  nellement reconnu que |'obligatiquie d’”
require, as a general rule, that reasons be provided n’exige pasglengférale, que les atisions
for administrative decisionsNorthwestern Utili-  administratives soient motes:Northwestern Uti-
ties Ltd. v. City of Edmonton, [1979] 1 S.C.R. 684; lities Ltd. c. Ville d'Edmonton, [1979] 1 R.C.S.
Supermarchés Jean Labrecque Inc. v. Flamand, 684; Supermarchés Jean Labrecque Inc. c.
[1987] 2 S.C.R. 219, at p. 23Bublic Service  Flamand, [1987] 2 R.C.S. 21% la p. 233Public
Board of New South Wales v. Osmond (1986), Service Board of New South Wales c. Osmond
159 C.L.R. 656 (H.C.A)), at pp. 665-66. (1986), 159 C.L.R. 656 (H.C.A.), aux pp. 665 et

666.

Courts and commentators have, however, often Toutefois, les tribunaux et les auteurs ongd
emphasized the usefulness of reasons in ensuring  maintes fois eduligjtié des motifs pour assu-
fair and transparent decision-making. Though rer la transparencegetd de la prise deeti-
Northwestern Utilities dealt with a statutory obli-  sion. Quoique l'eriNorthwestern Utilities traite
gation to give reasons, Estey J. held as follows, at  d’une obligatiaielde motiver desdisions, le
p. 706, referring to the desirability of a common  juge Estey fait I'observation suiealatgy. 706,
law reasons requirement: sur 'uid’'une egle de common law qui exige-

rait la production de motifs:

This obligation is a salutary one. It reduces to a consid- Cette obligation est salutaired@lieconsigfrable-

erable degree the chances of arbitrary or capricious deci- ment les risquesisiend”arbitraires, raffermit la
sions, reinforces public confidence in the judgment and confiance du public dans le jugeneepiigtdEs tri-
fairness of administrative tribunals, and affords parties bunaux administratifs et permet aux partieseaux proc’
to administrative proceedings an opportunity to assess dwrealukt la possibié’'d’'un appe. . .

the question of appeal. .

The importance of reasons was recently reempha-  L'importance des maifsranmene® réitérée
sized by this Court irReference re Remuneration  par la Cour dans IRenvoi relatif a la remunéra-

of Judges of the Provincial Court of Prince tion des juges de la Cour provinciale de I'lle-du-
Edward Island, [1997] 3 S.C.R. 3, at paras. 180- Prince-Edouard, [1997] 3 R.C.S. 3, aux par. 180 et
81. 181.

Reasons, it has been argued, foster better deci- On a soutenu que ladaction de motifs favorise 3°
sion making by ensuring that issues and reasoning  une meilleure priseislerdén ce qu’elle exige
are well articulated and, therefore, more carefully  une bonne formulation des questions et du raison-
thought out. The process of writing reasons for  nement et, erquaeErsce, une analyse plus rigou-
decision by itself may be a guarantee of a better reuse. Le procesagackon des motifs d'une
decision. Reasons also allow parties to see that theecisidh peut en lui-erhe garantir une meilleure
applicable issues have been carefully consideredecisibh. Les motifs permettent aussi aux parties
and are invaluable if a decision is to be appealed, de voir que lesaratisits applicables ormté’
guestioned, or considered on judicial review: soigneusestadi&es, et ils sont de valeur ines-
R. A. Macdonald and D. Lametti, “Reasons for timable si dgigibn est poett en appel, con-
Decision in Administrative Law” (1990), 3 te®” ou soumise au coole” judiciaire:
CJAL.P. 123, at p. 146;Williams v. Canada R. A. Macdonald et D. Lametti, «Reasons for
(Minister of Citizenship and Immigration), [1997]  Decision in Administrative Law» (1990), 3
2 F.C. 646 (C.A.), at para. 38. Those affected maf.JAL.P. 123, a la p. 146;Williams c. Canada
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be more likely to feel they were treated fairly and(Ministre de la Citoyenneté et de I'lmmigration),
appropriately if reasons are given: de Smith, [1997] 2 C.F. 646 (C.A.), au par. 38. Il est plus
Woolf, & Jowell, Judicial Review of Administra-  probable que les personnes toeeh ont I'impres-
tive Action (5th ed. 1995), at pp. 459-60. | agree  sioetrd traies ave®quig et de fagn appro-
that these are significant benefits of written rea- egsi des motifs sont fournis: de Smith, Woolf &
sons. Jowell Judicial Review of Administrative Action
(52 &d. 1995), aux pp. 459 et 460. Je suis d'accord
gu’il s’agit la d’avantages importants de kdac-
tion de motifsecrits.

Others have expressed concerns about the desir-D’autres onteimis des eServes quara T'utilite
ability of a written reasons requirement at common  d'wegder de common law qui exigerait la pro-
law. In Osmond, supra, Gibbs C.J. articulated, at  duction de modi€sits. Dans I'aef Osmond, pré-

p. 668, the concern that a reasons requirement may e, |eifuge en chef Gibbs a dit,la p. 668, qu'il
lead to an inappropriate burden being imposed on  craignait qu'une obligati@diderrdes motifs
administrative decision-makers, that it may lead to  puisse finir par imposer un fardeau inagaciaux d”
increased cost and delay, and that it “might in  deurs administratifs,iremtrahe augmentation
some cases induce a lack of candour on the part of  dés eiodes elais, et JRADUCTION] «dans cer-
the administrative officers concerned”. Macdonald  tains cas occasionner un manquerie sieda
and Lamettisupra, though they agree that fairness  part des fonctionnaires ceseseriEme s'ils
should require the provision of reasons in certain  conviennent gqeitf devrait exiger que des
circumstances, caution against a requirement of  motifs soieneslalaris certaines circonstances,
“archival’ reasons associated with court judg-  Macdonald et Lanhadticit., font une mise en
ments, and note that the special nature of agency garde contre une exigence donnantldgeu °
decision-making in different contexts should be  motifRAPUCTION] «d’archives» s’apparentant
considered in evaluating reasons requirements. In  aaisidhs judiciaires, et notent qu'il faut tenir
my view, however, these concerns can be accom- compte de la nature pegticalilorganisme
modated by ensuring that any reasons requirementcisidhnel dans diéffents contextes poevaluer

under the duty of fairness leaves sufficient flexibil-  I'exigence des mdtifision avis, cependant, on
ity to decision-makers by accepting various types  psubmdrea’ ces peoccupations en veillaatce
of written explanations for the decision as suffi-  que toute obligation de motivecisial en rai-
cient. son de l'obligation @quig laisse aux efideurs

assez de latitude, en acceptant comme suffisants
divers types d’explicationsctites.

In England, a common law right to reasons in En Angleterre, un droit de common lana pro-
certain circumstances has developed in the case  duction de motifs dans certaines circonstances est
law: see M. H. Morris, “Administrative Decision-  apparu dans la jurisprudence: voir M. H. Morris,
makers and the Duty to Give Reasons: An Emerg-  «Administrative Decision-makers and the Duty to
ing Debate” (1997), 1C.JAL.P. 155, at pp. 164-  Give Reasons: An Emerging Debate» (1997), 11
68; de Smith, Woolf & Jowellsupra, at pp. 462- C.JAL.P. 155, aux pp. 164a "168; de Smith,
65. InR. v. Civil Service Appeal Board, ex parte  Woolf & Jowell,op. cit., aux pp. 462 465. L'aret
Cunningham, [1991] 4 All E.R. 310 (C.A.), rea- R c. Civil Service Appeal Board, ex parte
sons were required of a board deciding the appe&unningham, [1991] 4 All E.R. 310 (C.A.), a con-
of the dismissal of a prison official. The House of  clu qu’'une commis®oiant de I'appel du con-
Lords, in R v. Secretary of Sate for the Home  gédiement d’'un agent de prison devait motiver sa
Department, ex parte Doody, [1994] 1 A.C. 531, dCision. La Chambre des lords, dans éaR” c.
imposed a reasons requirement on the Homé&ecretary of Sate for the Home Department, ex
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Secretary when exercising the statutory discretiomparte Doody, [1994] 1 A.C. 531, a ex@que le
to decide on the period of imprisonment that a  &aié de I'In€rieur fournisse des motifs quand
prisoner who had been imposed a life sentence il exerce le pouvogtidisogire dont l'investit
should serve before being entitled to a review. la loi deiddr du temps qu’'une personne con-
Lord Mustill, speaking for all the law lords on the  daard I'emprisonnement pergtuitt devait
case, held that although there was no general duty  passer en prison avant d'awinrdgexamen.
to give reasons at common law, in those circum-  Lord Mustill, au nom de tous les lords juristes dans
stances, a failure to give reasons was unfair. Other  I'affaire, concluteme siil n’existe pas d’obli-
English cases have held that reasons are required at  getiéralg de fournir des motifs en common
common law when there is a statutory right of law, dans les circonstanees,vii€tait inéqui-
appeal: seeNorton Tool Co. v. Tewson, [1973] table de ne pas fournir des motifs. D’autresi-d”
1 W.L.R. 45 (N.LR.C.), at p. 49Alexander  sions anglaises ont conclu que la common law
Machinery (Dudley) Ltd. v. Crabtree, [1974] I.C.R.  exige que lesedisions soient mote€s quand il
120 (N.I.LR.C)). existe un droit d'appelguu par la loi: voilNorton
Tool Co. c. Tewson, [1973] 1 W.L.R. 45 (N.I.R.C)),
a la p. 49;Alexander Machinery (Dudley) Ltd. c.
Crabtree, [1974] I.C.R. 120 (N..R.C.).

Some Canadian courts have imposed, in certain Certains tribunaux canadiens ont impoalx 42

circumstances, a common law obligation on ecideurs administratifs, dans des circonstances
administrative decision-makers to provide reasons, pasgiedj une obligation de common law de
while others have been more reluctantOhhowski motiver leurs dcisions, tandis que d'autres @t

v. British Columbia (Attorney-General) (1992), plus bsitantsa’le faire. L'aret Orlowski c. British

94 D.L.R. (4th) 541 (B.C.C.A.), at pp. 551-52, it Columbia (Attorney-General) (1992), 94 D.L.R.
was held that reasons would generally be required  (4th) 541 (C.A.C.-B.), aux pp. 551 et 552, conclut
for decisions of a review board under Part XX.1 of  qu’enégal une commission d’examen agissant
the Criminal Code, based in part on the existence  sousfgme de la partie XX.1 dGode criminel

of a statutory right of appeal from that decision, devait motiver seisidhs, en raison notamment
and also on the importance of the interests affected  de I'existence d’'un droit d’appeppr’la loi et
by the decision. InRRD.R. Construction Ltd. v.  de l'importance des droits toushpar ces ati-
Rent Review Commission (1982), 55 N.S.R. (2d) sions. Dans l&rmRRD.R. Construction Ltd. c.

71 (C.A)), the court also held that because of th&ent Review Commission (1982), 55 N.S.R. (2d)
existence of a statutory right of appeal, there was 71 (C.A.), la cour a stdRn raison de I'exis-
an implied duty to give reasons. Smith D.J., in  tence d'un droit d’appeupar la loi, il existait
Taabea v. Refugee Satus Advisory Committee,  implicitement une obligation de donner des motifs.
[1980] 2 F.C. 316 (T.D.), imposed a reasons Le juge sapplSmith, dans I'affairéaabea c.
requirement on a ministerial decision relating toComité consultatif sur le statut de réfugié, [1980] 2
refugee status, based upon the right to apply to the  C.F. 316n$l), a impos”une obligation de
Immigration Appeal Board for redetermination.  motiver ureeision ministtielle portant sur le
Similarly, in the context of evaluating whether a  statutefegié, en raison du droit d’en demander
statutory reasons requirement had been adequately eebeamien devant la Commission d'appel de
fulfilled in Boyle v. Workplace Health, Safety and  I'immigration. De n€éme, alors qu’il examinait si
Compensation Commission (N.B.) (1996), 179 I'exigence pwue par la loi de donner des motifs
N.B.R. (2d) 43 (C.A.), Bastarache J.A. (as he then  awtit Convenablement remplie, le juge
was) emphasized, at p. 55, the importance of ade-  Bastarache (alos lmgéour d’appel) a sou-
guate reasons when appealing a decision. How- e lidans I'aret Boyle c. Commission de la santé,
ever, the Federal Court of Appeal recently rejectedle la sécurité et de I'indemnisation des accidents

the submission that reasons were required in relaau travail (N.-B.) (1996), 179 R.N.-B. @ 43
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tion to a decision to declare a permanent residenta  (&Aa)p. 55, qu'iletait important de disposer

danger to the public under s. 70(5) of thenigra-  de motifs apprope$ quand uneettision est poet

tion Act: Williams, supra. en appel. Toutefois, la Cour d'appeldfrale a
recemment conclu qu'il Btait pas atessaire de
motiver une dcision dont le buetait de @clarer
gu’'un msident permanent constituait un danger
pour le public en vertu du par. 70(5) deLla sur
I'immigration: Williams, précite.

In my opinion, it is now appropriate to recog- A mon avis, il est maintenant apprapride
nize that, in certain circumstances, the duty of pro-  reatrenajjue, dans certaines circonstances,
cedural fairness will require the provision of a  Il'obligationeqlii¢ pro&durale requerra une
written explanation for a decision. The strong  explicagonté de la dCision. Les solides argu-
arguments demonstrating the advantages of written ~ mam®ormifant les avantages de motfsrits
reasons suggest that, in cases such as this where indiquent que, dans des cas commesem I'esp”
the decision has important significance for the daision reet une grande importance pour I'in-
individual, when there is a statutory right of dividu, dans des oai eXiste un droit d’appel
appeal, or in other circumstances, some form of evgprpar la loi, ou dans d'autres circonstances,
reasons should be required. This requirement has  une forme quelconque decritstitsst requise.
been developing in the common law elsewhere.  Cette exigence est apparue dans la common law
The circumstances of the case at bar, in my opin-  ailleurs. Les circonstancesets|@&spon avis,
ion, constitute one of the situations where reasons  constituent I'une de ces situatibes motifs
are necessary. The profound importance of aecrits sont atessaires. L'importance cruciale
H & C decision to those affected, as with those at  d'ueeisibn d’ordre humanitaire pour les per-
issue inOrlowski, Cunningham, andDoody, mili-  sonnes vieés, comme celles dont il est question
tates in favour of a requirement that reasons be dans lkets @ridwski, Cunningham et Doody,
provided. It would be unfair for a person subjectto  milite en faveur de Il'obligation de donner des
a decision such as this one which is so critical to  motifs. Il serait inaudtegard d'une personne
their future not to be told why the result was edagiar une telleatision, si essentielle pour son
reached. avenir, de ne pas lui expliquer pourquoi ed&a -

prise.

In my view, however, the reasons requirement Jestime, toutefois, que cette obligationet@ ~
was fulfilled in this case since the appellant was  remplie end@espar la production des notes de
provided with the notes of Officer Lorenz. The [I'agent Lorend’appelante. Les notes oete”
notes were given to Ms. Baker when her counsel remmsedIm® Baker lorsque son avocat a
asked for reasons. Because of this, and because dendmsdmotifs. Pour cette raison, et parce
there is no other record of the reasons for making  qu'il nexiste pas d’autres documents indiquant les
the decision, the notes of the subordinate review-  motifs dedwsidn, les notes de I'agent subal-
ing officer should be taken, by inference, to be the  terne devrairat considiées, par éduction,
reasons for decision. Accepting documents such as  comme les motifs el@siand"L’admission de
these notes as sufficient reasons is part of the flexi-  documents tels que ces notes comme motifs de la
bility that is necessary, as emphasized by Macdon-ecisn fait partie de la souplessassaire, ainsi
ald and Lamettisupra, when courts evaluate the  que I'ont souligiacdonald et Lamettipc. cit.,
requirements of the duty of fairness with recogni- quand des tribuesabuent les exigences de
tion of the day-to-day realities of administrative  I'obligatioreqlii¢ tout en tenant compte de la
agencies and the many ways in which the valuesealité” quotidienne des organismes administratifs
underlying the principles of procedural fairness et des nhombreusassfd assurer le respect des
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can be assured. It upholds the principle that indi-  valeurs qui fondent les principeguie pro&-
viduals are entitled to fair procedures and open  durale. Cela confirme le principe selon lequel les
decision-making, but recognizes that in the admin-  individus ont draite proedureequitable e’

istrative context, this transparency may take place la transparence de la peséida dhais recon-
in various ways. | conclude that the notes of It aaSsi qu'en magre administrative, cette trans-
Officer Lorenz satisfy the requirement for reasons  parence giegtalteinte de dif‘entes fagns.
under the duty of procedural fairness in this case, Je conclus qu'erckedps notes de l'agent
and they will be taken to be the reasons for deci- Lorenz remplissent l'obligation de donner des
sion. motifs en vertu de l'obligation eljui€ pro&du-
rale, et qu'elles seront consides comme les
motifs de la dcision.

(5) Reasonable Apprehension of Bias (5) La crainte raisonnable de partialit”

Procedural fairness also requires that decisions L'equig pro&durale exigeegalement que les #°

be made free from a reasonable apprehension okcisidhs soient rendues par wcidfeur impartial,
bias by an impartial decision-maker. The respon-  sans crainte raisonnable degpariiatiitié sou-
dent argues that Simpson J. was correct to find that  tient que le juge Simpson a eu raison de conclure
the notes of Officer Lorenz cannot be considered que les notes de l'agent Lorenz ne peuvent pas
to give rise to a reasonable apprehension of bias  donned lime Ctrainte raisonnable de partiglit”
because it was Officer Caden who was the actual  parce que leeeidéulretait 'agent Caden, qui
decision-maker, who was simply reviewing the  a simplement fait une revue de la recommandation
recommendation prepared by his subordinate. In epgge par son subalterne. L’obligation d’agir
my opinion, the duty to act fairly and therefore in aequitablement et, en catgience, d'une &n qui
manner that does not give rise to a reasonable  ne donne pawheuctainte raisonnable de par-
apprehension of bias applies to all immigration  #glit’applique,a”mon avis,a tous les agents
officers who play a significant role in the making  d'immigration qui jouentale significatif dans
of decisions, whether they are subordinate review- la priseedision, qu'ils soient des agents de
ing officers, or those who make the final decision. eexamen subalternes, ou ceux qui rendenéda d”
The subordinate officer plays an important part in  sion finale. L'agent suba&d@ue un ofe
the process, and if a person with such a central role  important dans le processus, et si une personne
does not act impatrtially, the decision itself cannot  ayant ale aussi central n'agit pas decdm,
be said to have been made in an impartial manner.  impartialecisial elle-refne ne peut pastre
In addition, as discussed in the previous section, cem®dcomme ayanet rendue de fan
the notes of Officer Lorenz constitute the reasons  impartiale. En outre, comme je le dis au para-
for the decision, and if they give rise to a reasona-  graméqent, les notes de I'agent Lorenz cons-
ble apprehension of bias, this taints the decision tituent les motifs éeitaod, et si elles donnent
itself. lieua une crainte raisonnable de partelig dci-
sion elle-n&me en est viek.

The test for reasonable apprehension of bias was Le test de la crainte raisonnable de paréadit” 4°

set out by de GrandprJ., writing in dissent, in eté expos par le juge de Grandprdissident, dans

Committee for Justice and Liberty v. National I'arret Committee for Justice and Liberty c. Office
Energy Board, [1978] 1 S.C.R. 369, at p. 394: national de I'énergie, [1978] 1 R.C.S. 369a la
p. 394:

... the apprehension of bias must be a reasonable one,. la crainte de partiabtdoitétre raisonnable et le fait
held by reasonable and right minded persons, applying d'une personme ®tnsisonnable qui se poserait
themselves to the question and obtaining thereon the eleeniad question et prendrait les renseignements
required information. . . [T]hat test is “what would an eca$saires ce sujet. [...] [Cle cefe consistea ‘se
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informed person, viewing the matter realistically and demandequelle conclusion en arriverait une per-
practically — and having thought the matter through — sonne bien reasaigmétudierait la question en pro-
conclude. Would he think that it is more likely than not fondeur, denfaaliste et pratique. Croirait-elle que,
that [the decision-maker], whether consciously or selon toute vraisemblancegifleuwd], consciemment
unconsciously, would not decide fairly.” ou non, ne rendra pas easion juste?»

This expression of the test has often been endorsed  Notre Cour a souvent s@as@idfinition du

by this Court, most recently iR v. S (RD.), test, plus @&emment dans I'a&tR. c. S (RD.),
[1997] 3 S.C.R. 484, at para. lder Major J.; at  [1997] 3 R.C.S. 484, au par. 11, le juge Major; au
para. 31per L'Heureux-Dul€ and McLachlin JJ.;  par. 31, les juges L'Heureux-®wb McLachlin;
and at para. 11X er Cory J. et au par. 111, le juge Cory.

It has been held that the standards for reasonable Il a é& dcide que le test relatd la crainte rai-
apprehension of bias may vary, like other aspects  sonnable de garfalitvait varier, comme
of procedural fairness, depending on the context d'aelézaents de €quie pro&durale, selon le
and the type of function performed by the adminis-  contexte et le genre de fonctioreeparcie
trative decision-maker involvedNewfoundland  décideur administratif conceen”Newfoundland
Telephone Co. v. Newfoundland (Board of Com-  Telephone Co. c. Terre-Neuve (Board of Commis-
missioners of Public Utilities), [1992] 1 S.C.R. sioners of Public Utilities), [1992] 1 R.C.S. 623;
623; Old &. Boniface, supra, at p. 1192. The con- Vieux S-Boniface, précité, a la p. 1192. Le con-
text here is one where immigration officers must  texte endes@st que les agents d'immigration
regularly make decisions that have great impor-  doivegulérement prendre deseciSions qui
tance to the individuals affected by them, but are  ont wsedrande importance pour les personnes
also often critical to the interests of Canada as a eesismais qui souvent ont aussi une incidence
country. They are individualized, rather than deci-  sur lesréts’du Canada comme pays. Ce sont
sions of a general nature. They also require special  deisiatis de nature individuelle pditque
sensitivity. Canada is a nation made up largely of erérgle. Elles exigeregalement une grande sen-
people whose families migrated here in recent cen-  gbll¢” Canada est une nation en grande partie
turies. Our history is one that shows the impor- compodé gens dont les familles omige
tance of immigration, and our society shows the  dans &desiderniers. Notre histoireemontre
benefits of having a diversity of people whose ori-  I'importance de I'immigration, et notettsest”
gins are in a multitude of places around the world.  I'exemple des avantages de laediergghs
Because they necessarily relate to people of  originaires d’'une multitude de pays. Parce qu’elles
diverse backgrounds, from different cultures, visestassairement des personnes de prove-
races, and continents, immigration decisions nances diverses, issues de cultures, de races et de
demand sensitivity and understanding by those  continenteratits, les eisions en matie
making them. They require a recognition of diver-  d'immigration exigent de ceux qui les rendent sen-
sity, an understanding of others, and an openness  esit8lit’compehension. Elles exigent qu'on
to difference. reconnaisse la diveesiinsi qu'une comptien-

sion des autres et une ouverture d’'espti diffé-
rence.

In my opinion, the well-informed member of the A mon avis, les membres bien infemde la
community would perceive bias when reading commumaogrcevraient la partiadit’dans les
Officer Lorenz’'s comments. His notes, and the = commentaires de I'agent Lorenz. Ses notes, et la
manner in which they are written, do not disclose cofadont elles sontedigées, ne dmoignent ni
the existence of an open mind or a weighing of the  d’un esprit ouvert ni d’'une absene@atgpss
particular circumstances of the case free from ste-  dawalliation des circonstances partietds de
reotypes. Most unfortunate is the fact that they [I'affaire. Plus regrettable encore est le fait qu’elles
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seem to make a link between Ms. Baker's mental  sembtabtif un lien entre les troubles mentaux
illness, her training as a domestic worker, the fact &€ Baker, sa formation comme domestique, le
that she has several children, and the conclusion fait qu'elle ait plusieurs enfants, et la conclusion
that she would therefore be a strain on our social qu'elle serait, eeqgeemse, un fardeau pour
welfare system for the rest of her life. In addition,  notreesyst d'aide sociale pour le restant de sa
the conclusion drawn was contrary to the psychia-  vie. En outre, la conclus&gtait’ contrairea’la
trist's letter, which stated that, with treatment, lettre du psychiatre, qui disait qu'avec un traite-
Ms. Baker could remain well and return to beinga  mesetat’’de Nre Baker pouvait continuer de
productive member of society. Whether they were  sl@rér et qu’elle pouvait redevenir un mem-
intended in this manner or not, these statements  bre productif ded# sQei'elles aienet faites
give the impression that Officer Lorenz may have  dans cette intention ou norectastibns don-
been drawing conclusions based not on the evi- nent I'impression que l'agent Lorenz peut avoir
dence before him, but on the fact that Ms. Baker e ties conclusions en se fondant non pas sur la
was a single mother with several children, and had  preuve dont il disposait, mais sur le fait que
been diagnosed with a psychiatric iliness. His use Me [Baker €tait une mere &libataire ayant plu-
of capitals to highlight the number of Ms. Baker's  sieurs enfantstadtdtteinte de troubles psychia-
children may also suggest to a reader that this was  triques. L'utilisation de majuscules par l'agent
a reason to deny her status. Reading his comments,  pour souligner le nombre des enfants de
| do not believe that a reasonable and well- meNBaker peutgalement indiquer au lecteur que
informed member of the community would con- etelit B une raison de lui refuser sa demardia
clude that he had approached this case with the lecture des commentaires de l'agent, je ne crois
impartiality appropriate to a decision made by an  pas qu'un membre raisonnable et biea gdorm”
immigration officer. It would appear to a reasona- la commgneotclurait que l'agent a traitette
ble observer that his own frustration with the “sys-  affaire avec I'impaetiaditiuise de la part d’'un
tem” interfered with his duty to consider impar-  agent d'immigration rendant ce genexid®oul.’
tially whether the appellant’'s admission should be  Un observateur raisonnable noterait que la propre
facilitated owing to humanitarian or compassion-  frustration de l'agent face awemsyst’'empg-
ate considerations. | conclude that the notes of chaitafller avec impartiaét'si 'admission de
Officer Lorenz demonstrate a reasonable appre- I'appelante detmaifatilige pour des raisons
hension of bias. d’'ordre humanitaire. Je conclus que les notes de

I'agent Lorenz donnent liea une crainte raisonna-

ble de partial’

D. Review of the Exercise of the Minister’s Diss  D. Le contrdle de I'exercice du pouvoir discré-
cretion tionnaire du ministre

Although the finding of reasonable apprehen- Bien que I'existence d’'une crainte raisonnablé?®
sion of bias is sufficient to dispose of this appeal, it  de paeialiffise pour trancher le ggént pour-
does not address the issues contained in the “seri-  voi, cette conclusiegleeas les points liti-
ous question of general importance” which was  gieagn@®s dans la «question grave de pert’
certified by Simpson J. relating to the approach to erégdle», certige par le juge Simpson, concer-
be taken to children’s interests when reviewing the  nanctanfd aborder I'inétét des enfants dans le
exercise of the discretion conferred by the Act and  otmtde I'exercice du pouvoir disionnaire
the Regulations. Since it is important to address eaménpar la Loi et le eglement. Comme il est
the central questions which led to this appeal, |  important de traiter des questions centrales qui ont
will also consider whether, as a substantive matter,  conduit esenr'pourvoi, j'examineraggale-
the H & C decision was improperly made in this  ment si, sur le fonded&idh d’ordre humani-
case. taire &% incorrectement rendue dans lagante

affaire.
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The appellant argues that the notes provided to L'appelante akgue que les notes qu'on lui a
her show that, as a matter of law, the decision  remises montrent que, en degtsianddevrait
should be overturned on judicial review. She subetre "annude par voie de comti€ judiciaire. Elle
mits that the decision should be held to a standard  soutient qeeisod” devrait respecter la norme
of review of correctness, that principles of admin-  dedaigibn correcte, que les principes de droit
istrative law require this discretion to be exercised  administratif exigent que ce pouvoatialiscr’
in accordance with the Convention, and that the naire soitexerfornementa la Convention, et
Minister should apply the best interests of the child  que le ministre devrait faire e@etistigrieur
as a primary consideration in H & C decisions. The  de I'enfant une evasali primordiale dans les
respondent submits that the Convention has notecisibns d’ordre humanitaire. L'intien’soutient
been implemented in Canadian law, and that to  que la Convention n&pasdrpoee dans le
require that s. 114(2) and the Regulations made  droit canadien, et qu'il serait ingpgtexigér
under it be interpreted in accordance with the Con-  que le par. 114(2) e¢gdement d’application
vention would be improper, since it would inter-  soient inte® conformementa’ la Convention,
fere with the broad discretion granted by Parlia- parce que celeetemgii sur le pouvoir disef”
ment, and with the division of powers between the tionreteadu cordfé par le Parlement, et sur le
federal and provincial governments. partage des pouvoirs entre les gouverneaients f°

ral et provinciaux.

(1) The Approach to Review of Discretionary (1) Lenadrche relative au coote” de @ci-
Decision-Making sions disetionnaires

As stated earlier, the legislation and Regulations Comme je l'ai dit pecddemment, la loi et le
delegate considerable discretion to the Minister ineglement dleguent un &S large pouvoir diser’
deciding whether an exemption should be granted tionnaire au ministre dagsidi@rdd’accorder

based upon humanitarian and compassionate con-  une dispense pour des raisons d’ordre humanitaire.

siderations. The Regulations state that “[tthe Min-  kglement dit que «[lJe ministre est auters’

ister is...authorized to” grant an exemption or  accorder, pour des raisons d'ordre humanitaire,

otherwise facilitate the admission to Canada of any  une dispense [. .a] fadiliter I'admission au
person “where the Minister is satisfied that” this Canada de toute autreermaniCe langage
should be done “owing to the existence of compas-emoigne de l'intention de laisser au ministre une
sionate or humanitarian considerations”. This lan-  grande latitude daesisiild’accorder ou non
guage signals an intention to leave considerable une demande feunddes raisons d’'ordre huma-
choice to the Minister on the question of whether nitaire.

to grant an H & C application.

The concept of discretion refers to decisions La notion de pouvoir disetionnaire s'applique
where the law does not dictate a specific outcome, dans lesudasdooit ne dicte pas uneedsion
or where the decision-maker is given a choice of ecig€, ou quand leedideur se trouve devant un
options within a statutorily imposed set of bounda-  choix d'opt@n&nterieur de limites impags
ries. As K. C. Davis wrote iDiscretionary Justice  par la loi. K. C. Davi®crit ceci dan®iscretionary
(1969), at p. 4: Justice (1969),a la p. 4:

A public officer has discretion whenever the effective TRADUCTION] Un fonctionnaire pogde un pouvoir dis-

limits on his power leave him free to make a choice etignhaire quand les limitegelles de son pouvoir lui

among possible courses of action or inaction. donnent ladilderthoisir entre divers modes d’action
ou d'inaction possibles.

It is necessary in this case to consider the approach Il faut examiner ecxd'¢sypproche du comte
to judicial review of administrative discretion, judiciaire en mai'de pouvoir disetionnaire
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taking into account the “pragmatic and functional”
approach to judicial review that was first articu-  matique et fonctionnelle» dwtdjutdiciaire qui
lated in U.E.S, Local 298 v. Bibeault, [1988] 2  aeté énon&e pour la prerere fois dans I'asf
S.C.R. 1048, and has been applied in subsequebtE.S, Local 298 c. Bibeault, [1988] 2 R.C.S.
cases includingCanada (Attorney General) v. 1048, et appligeé dans des &S posfieurs dont
Mossop, [1993] 1 S.C.R. 554, at pp. 601{@er  Canada (Procureur général) c. Mossop, [1993]
L'Heureux-Dukg J., dissenting, but not on this 1 R.C.S. 554, aux pp. #0607, le juge
issue;Pezim v. British Columbia (Superintendent L'Heureux-Dukg, dissidente sur d'autres points;
of Brokers), [1994] 2 S.C.R. 557Canada (Direc-  Pezim c. Colombie-Britannique (Superintendent of
tor of Investigation and Research) v. Southam Inc.,  Brokers), [1994] 2 R.C.S. 557Canada (Directeur
[1997] 1 S.C.R. 748; anBushpanathan, supra. des enquétes et recherches) c. Southam Inc.,
[1997] 1 R.C.S. 748; etushpanathan, précite.

administratif, en tenant compte de I'analyse «prag-

Administrative law has traditionally approached Le droit administratif a traditionnellement 53
the review of decisions classified as discretionary  abdedContole judiciaire des eisions dis@-
separately from those seen as involving the inter-  tionnaggeesnent de dcisions sur l'interpeta-
pretation of rules of law. The rule has been that tionedges de droit. Le principe est qu'on ne
decisions classified as discretionary may only be  peut exercer unleguatfiCiaire sur lesekisions
reviewed on limited grounds such as the bad faith  efigemhaires que pour des motifs ligst”
of decision-makers, the exercise of discretion for comme la mauvaise foiedieleuds, I'exercice
an improper purpose, and the use of irrelevant con-  du pouvoietiisoraire dans un but incorrect, et
siderations: see, for examphMaple Lodge Farms  [l'utilisation de considrations non pertinentes:
Ltd. v. Government of Canada, [1982] 2 S.C.R. 2 voir, par exempleMaple Lodge Farms Ltd. c.
at pp. 7-8; Shell Canada Products Ltd. v.  Gouvernement du Canada, [1982] 2 R.C.S. 2, aux
Vancouver (City), [1994] 1 S.C.R. 231. A general pp. 7 et Broduits Shell Canada Ltée c.
doctrine of “unreasonableness” has also sometimagancouver (Ville), [1994] 1 R.C.S. 231. Un prin-

been applied to discretionary decisioAssociated
Provincial Picture Houses, Ltd. v. Wednesbury
Corporation, [1948] 1 K.B. 223 (C.A). In my

cipe gréral relatif au «caraete draisonnable» a
parfois €t appliqe aussia’ des dcisions dis@-
tionnairegissociated Provincial Picture Houses,

opinion, these doctrines incorporate two centraltd. c. Wednesbury Corporation, [1948] 1 K.B.

ideas — that discretionary decisions, like all other 223 (CA.non avis, ces principes englobent
administrative decisions, must be made within the  deeesdentrales — qu'unecision discetion-

bounds of the jurisdiction conferred by the statute, = naire, comme toute auois@on administrative,

but that considerable deference will be given to  doit respecter les limites de latenogptord-
decision-makers by courts in reviewing the exer- ee par la loi, mais que les tribunaux devront exer-
cise of that discretion and determining the scope of  cer une grande retefegard des eCideurs

the decision-maker’s jurisdiction. These doctrines  lorsqu’ils otenit”ce pouvoir disetionnaire et
recognize that it is the intention of a legislature, etedminent IEtendue de la compénce du €ci-

when using statutory language that confers broad  deur. Ces principes reconnaissent que lorsque le
choices on administrative agencies, that courtsegislateur cordfe par voie dgislative des choix
should not lightly interfere with such decisions, eteridus aux organismes administratifs, son inten-
and should give considerable respect to decision-  tion est d’'indiquer que les tribunaux ne devraient
makers when reviewing the manner in which dis-  pas intenaefar Egére dans de tellesdisions,

cretion was exercised. However, discretion must et devraient accorder une margerablesidé

still be exercised in a manner that is within a rea-  respect acidalirs lorsqu’ils evisent la fapn

sonable interpretation of the margin of manoeuvre  dont lesidelrs ont exeec’leur discetion.
contemplated by the legislature, in accordance  Toutefois, I'exercice du pouvoietidiztaire

with the principles of the rule of lavRéncarelliv.  doit quand refne rester dans les limites d’'une
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Duplessis, [1959] S.C.R. 121), in line with general  intezfation raisonnable de la marge de manceu-

principles of administrative law governing the  vre envésapar ledgislateur, conforernent aux

exercise of discretion, and consistent with the  principes de la penthutdroit Roncarelli c.

Canadian Charter of Rightsand Freedoms (Jaight  Duplessis, [1959] R.C.S. 121), suivant les

Communications Inc. v. Davidson, [1989] 1 S.C.R.  principesegéraux de droit administratiegissant

1038). I'exercice du pouvoir disetionnaire, et de tn
conciliable avec I&harte canadienne des droits et
libertés (Saight Communications Inc. ¢. Davidson,
[1989] 1 R.C.S. 1038).

It is, however, inaccurate to speak of a rigid Jestime qu'il est inexact de parler d’une dicho-
dichotomy of “discretionary” or “non-discretion-  tomie stricte entre lesisidns «dis@tionnaires»
ary” decisions. Most administrative decisions et lesiglons «non disetionnaires». La plupart
involve the exercise of implicit discretion in rela-  descidions administratives comporte I'exercice
tion to many aspects of decision making. To give  d'un pouvoireliscmaire implicite relativement
just one example, decision-makers may have cora de nombreux aspects de la prise éeigion.
siderable discretion as to the remedies they order.  Pour ne donner qu’'un seul exemptagéessd”
In addition, there is no easy distinction to be made  peuvent avoir un pouvoietidisicaire tes
between interpretation and the exercise of discreetendu dans leseparations qu'ils accordent. En
tion; interpreting legal rules involves considerable  outre, il n'est pas fa@tahdit une distinction
discretion to clarify, fill in legislative gaps, and  entre l'intexation et I'exercice du pouvoir dis-
make choices among various options. As stated by etiocmaire; l'interpetation de egles de droit
Brown and Evanssupra, at p. 14-47: comporte un pouvoir distohnaireetendu pour

ce qui est de clarifier, de combler les vides juri-
diques, et de choisir entre difEéntes options.
Comme le disent Brown et Evangp. cit., a la

p. 14-47:

The degree of discretion in a grant of power can range TRADUCTION] Le degg de discetion dans I'attribu-
from one where the decision-maker is constrained only tion d’'un pouvoir peut aller d’'un pouvoir dans lequel le
by the purposes and objects of the legislation, to oneeciddlr est contraint seulement par les objectifs de la
where it is so specific that there is almost no discretion aloi pouvoir si dfini que n’intervient pratiquement

involved. In between, of course, there may be any num- pas detiincEntre les dewevidemment, il existe
ber of limitations placed on the decision-maker’s free- plusieurs liraitesliberg de choix du ecideur, par-
dom of choice, sometimes referred to as “structured” fois epped” disafion «structuge».

discretion.

The “pragmatic and functional” approach recog- La démarche «pragmatique et fonctionnelle»
nizes that standards of review for errors of law are  recbndl y a une large gamme de normes de
appropriately seen as a spectrum, with certain deci- aenjudiciaire des erreurs de droit, certaines
sions being entitled to more deference, and othersecisibhs exigeant plus de retenue, et d'autres
entitled to less:Pezim, supra, at pp. 589-90; moins:Pezim, précitt, aux pp. 589 et 590;
Southam, supra, at para. 30Pushpanathan, supra, = Southam, précitt, au par. 30Pushpanathan, pré-
at para. 27. Three standards of review have been e, ait'par. 27. Trois normes de cotarontete
defined: patent unreasonableness, reasonablenesfinies la @cision manifestementecdisonnable,
simpliciter, and correctnes§&outham, at paras. 54-  laetision raisonnablaimpliciter et la dcision
56. In my opinion the standard of review of the  correBtetham, précité, aux par. 54 56. Je suis
substantive aspects of discretionary decisions is  d’avis que la norme delecaeséléments de
best approached within this framework, especially  fond d'weésan discetionnaire est mieux envi-
given the difficulty in making rigid classifications  smydans ce cadre, compte tenu partceafiient



[1999] 2 R.C.S. BAKER C. CANADA  Le juge L'Heureux-Dubé 855

between discretionary and non-discretionary deci- de la difficdét faire des classifications rigides
sions. The pragmatic and functional approach entredesidhs dis@tionnaires et lesatisions
takes into account considerations such as the  nonetimmnaires. La efnarche pragmatique et
expertise of the tribunal, the nature of the decision  fonctionnelle tient compte de ecatsics’
being made, and the language of the provision and  comme I'expertise du tribunal, la natuexde la d”
the surrounding legislation. It includes factors such  sion qui est prise, et le lileel disposition et
as whether a decision is “polycentric” and the  des lois qui s’y rapportent. Elle comprend des fac-
intention revealed by the statutory language. The  teurs comme leecaraqolycentrique» d'une
amount of choice left by Parliament to the admin- ecidion et lintention exprieé par le langage
istrative decision-maker and the nature of the deci- emeptay’la loi. La latitude que laisse le Parle-
sion being made are also important considerations  menteadedit administratif et la nature de la
in the analysis. The spectrum of standards of ecigibn qui est prise soagalement d’importantes
review can incorporate the principle that, in certain  cansiiins dans l'analyse. La gamme de
cases, the legislature has demonstrated its intention  normes deleg@ut comprendre le principe
to leave greater choices to decision-makers than in  que, dans certains egisldtuié a fait part de
others, but that a court must intervene where such  son intention de laisser des choix plus grands aux
a decision is outside the scope of the powerecidBurs que dans d'autres, mais qu'il faut qu'un
accorded by Parliament. Finally, | would note that  tribunal intervienne quand une tadisiod”
this Court has already applied this framework to epakse &tendue du pouvoir cos par le Parle-
statutory provisions that confer significant choices = ment. Enfin, je signalerais que notre Ggar a d’
on administrative bodies, for example, in review- ap@iqu€ cadrea ‘des dispositionsejislatives
ing the exercise of the remedial powers conferred  qui accordent une latitude imparte®eorga-
by the statute at issue Boutham, supra. nismes administratifs, par exemple, en caatit

I'exercice des pouvoirs deparation corgés par

la loi en cause dans I'atrSoutham, précité.

Incorporating judicial review of decisions that L'’integration du conaié judiciaire de déisions 56

involve considerable discretion into the pragmaticcomportant un large pouvoir digtidnnaire dans
and functional analysis for errors of law should not'analyse pragmatique et fonctionnelle en raison
be seen as reducing the level of deference given @erreurs de droit ne devrait pasré considiée
decisions of a highly discretionary nature. In fact,comme une diminution du niveau de retenue
deferential standards of review may give substanaccor@ aux @cisions de nature hautement discr’
tial leeway to the discretionary decision-maker intionnaire. En fait, des normes de colgrjudiciaire
determining the “proper purposes” or “relevantempreintes de retenue peuvent donnereaidéur
considerations” involved in making a given deter-disciétionnaire une grande libertd’action dans la
mination. The pragmatic and functional approachdétermination des «objectifs apprag®s® ou des
can take into account the fact that the more discre«considrations pertinentes». Lagaharche prag-
tion that is left to a decision-maker, the more relucmatique et fonctionnelle peut tenir compte du fait
tant courts should be to interfere with the manneqgue plus le pouvoir disetionnaire accoma un
in which decision-makers have made choiceglécideur est grand, plus les tribunaux devraient
among various options. However, though discrehésitera intervenir dans la maame dont les &li-
tionary decisions will generally be given consider-deurs ont choisi entre diverses options. Toutefois,
able respect, that discretion must be exercised iméme si, en gréral, il sera accoelln grand res-
accordance with the boundaries imposed in th@ect aux dcisions dis@fionnaires, il faut que le
statute, the principles of the rule of law, the princi-pouvoir discetionnaire soit exeec conforngment
ples of administrative law, the fundamental valuesaux limites imposés dans la loi, aux principes de
of Canadian society, and the principles of thela primau€ du droit, aux principes du droit admi-
Charter. nistratif, aux valeurs fondamentales de la s#ci’
canadienne, et aux principes deClaarte.
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(2) The Standard of Review in This Case (2) La norme de aengn I'espce

| turn now to an application of the pragmatic J'examine maintenant I'application de landar-
and functional approach to determine the appropri- che pragmatique et fonctionnellesteoomirgr
ate standard of review for decisions made under la norme delecappropeea I'egard de dci-
s. 114(2) and Regulation 2.1, and the factors sions rendues en vertu du par. 114(2) et de
affecting the determination of that standard out- l'art. 2.1ledjlement, et les facteuasconsiérer
lined in Pushpanathan, supra. It was held in that  mis emrvidence dans I'agt”Pushpanathan, pré-
case that the decision, which related to the deter- e. €i€t amt conclut que laetision, qui se rap-
mination of a question of law by the Immigration  portita’ dstermination d’'une question de droit
and Refugee Board, was subject to a standard of  par la Commission de 'immigration et du statut de
review of correctness. Although that decision wasefugié, devait respecter la norme de lkecidion
also one made under themigration Act, the type  correcte. Bien qu’elle ag@galementeé rendue
of decision at issue was very different, as was the  soegime de ldoi sur I'immigration, la dci-
decision-maker. The appropriate standard of sion en ligigaét tes differente, tout comme
review must, therefore, be considered separately inetait'le @cideur. Il faut donevaluer la norme de
the present case. coole”appropie distinctement dans lagsente

affaire.

The first factor to be examined is the presence Le premier facteua examiner est la esence ou
or absence of a privative clause, and, in appropri-  I'absence d'une clause privative egcl&aat
ate cases, the wording of that clause: le libelle cette clausePushpanathan, au
Pushpanathan, at para. 30. There is no privative  par. 30.Uch sur I'immigration ne contient pas
clause contained in thenmigration Act, although  de clause privative, mais le colgrjudiciaire ne
judicial review cannot be commenced without peut se faire sans l'autorisation de lae@bur f
leave of the Federal Court — Trial Division under  rale, Section de prenmstance, selon I'art. 82.1.
s. 82.1. As mentioned above, s. 83(1) requires the =~ Comme je l'ai eliéd@rhment, le par. 83(1)
certification of a “serious question of general exige la certification d’'une «question grave de por-
importance” by the Federal Court — Trial Division eetggnérale» par la Courtirale, Section de pre-
before that decision may be appealed to the Court eraninstance, pour que cettectsion puissetie
of Appeal.Pushpanathan shows that the existence  pmet'en appel devant la Cour d'appel. Léarr”
of this provision means there should be a lowelPushpanathan montre que 'existence de cette dis-
level of deference on issues related to the certified  position signifie ue degiridre de retenua °
question itself. However, this is only one of the egdird des points litigieuxdga la question certi-
factors involved in determining the standard of eefiToutefois, il ne s'agit que de I'un des facteurs
review, and the others must also be considered. a consi@trer pour éterminer la norme de coaote]

et il fautégalemenevaluer les autres.

The second factor is the expertise of the deci- Le deux€me facteur est I'expertise deadeur.
sion-maker. The decision-maker here is the Minis- En éesp’le dcideur est le ministre de la
ter of Citizenship and Immigration or his or her  Citoyeenet'de I'lmmigration ou son regsén-
delegate. The fact that the formal decision-maker tant. Le fait que, officiellemertitkal soit le
is the Minister is a factor militating in favour of  ministre est un facteur militant en faveur de la rete-
deference. The Minister has some expertise rela- nue. Le ministre a une certaine expertise par
tive to courts in immigration matters, particularly  rapport aux tribunaux eneraatiimmigration,
with respect to when exemptions should be given  surtout en ce qui concerne les dispenses d’applica-
from the requirements that normally apply. tion des exigences habituelles.
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The third factor is the purpose of the provision Le troiséme facteur est I'objet de la disposition®°
in particular, and of the Act as a whole. This deci- en particulier, et de la Loi dans son ensemble.
sion involves considerable choice on the part of the  Cettisidh implique une grande latitude pour le
Minister in determining when humanitarian and  ministre qui deitidér si des raisons d'ordre
compassionate considerations warrant an exemp-  humanitaire justifient une dispense des exigences
tion from the requirements of the Act. The deci- de la Loi. kaiglon commande aussi I'applica-
sion also involves applying relatively “open-tex-  tion de principes juridiques relativement peu «limi-
tured” legal principles, a factor militating in favour  tatifs», un facteur militant en faveur d'une plus
of greater deferencePushpanathan, supra, at grande retenu®ushpanathan, précité, au par. 36.
para. 36. The purpose of the provision in question  L'objet de la disposition en questgalestent
is also to exempt applicants, in certain circum- de dispenser les demandeurs, dans certaines cir-
stances, from the requirements of the Act or its  constances, des exigences de la Loi ou de son
Regulations. This factor, too, is a signal that eglement. Ce facteur joue aussi en faveur d'une
greater deference should be given to the Minister.  plus grande retenue eneeisida diu ministre.
However, it should also be noted, in favour of a  Toutefois, il fegalément signaler, en faveur
stricter standard, that this decision relates directly = d’'une norme plus stricte, queecitendvise
to the rights and interests of an individual in rela-  directement les droits etdeisird’un individu
tion to the government, rather than balancing the  par rapport au gouvernementjgkité néva-
interests of various constituencies or mediating  lue ou negpenes inktéts de divers groupes. Le
between them. Its purpose is to decide whether the  but deisiali est deaterminer si I'admission
admission to Canada of a particular individual, ina  au Canada d'un individu particulier, dans des cir-
given set of circumstances, should be facilitated. constancegemmiévraiefre facilige.

The fourth factor outlined iRushpanathan con- Le quatréme facteur mis en relief dans lairr™ 62
siders the nature of the problem in question, espdRushpanathan vise la nature du prodme en ques-
cially whether it relates to the determination of law  tion, pargcaliient s'il s’agit de droit ou de
or facts. The decision about whether to grant an faits.daisidn d’accorder une dispense fead”
H & C exemption involves a considerable appreci-  sur des raisons d’ordre humanitaire demande prin-
ation of the facts of that person’s case, and is not  cipalement d@ppon de faits relatifs au cas
one which involves the application or interpreta-  d’une personne, et ne porte pas sur I'application ni
tion of definitive legal rules. Given the highly dis-  sur lintesf@ation de egles de droit gcises. Le
cretionary and fact-based nature of this decision, fait que @sisiali soit de nature hautement dis-
this is a factor militating in favour of deference. etiohnaire et factuelle est un facteur qui milite en

faveur de la retenue.

These factors must be balanced to arrive at the Tous ces facteurs doivesiré soupess afin d’en 2

appropriate standard of review. | conclude that ar@vkernorme d’examen approge.” Je conclus
considerable deference should be accorded to  qu’on devrait faire preuve d’une retenaeasonsid”
immigration officers exercising the powers con- ble envers kdsidns d'agents d'immigration
ferred by the legislation, given the fact-specific  es@t, les pouvoirs coefés par la loi, compte
nature of the inquiry, its role within the statutory  tenu de la nature factuelle de 'analyse, deeson r”
scheme as an exception, the fact that the decision-  d’exception au sedgimhe Egislatif, du fait
maker is the Minister, and the considerable discre- quedalelr est le ministre, et de la large dis-
tion evidenced by the statutory language. Yet the etiam accordé par le libe#t"de la loi. Toutefois,
absence of a privative clause, the explicit contem-  I'absence de clause privative, la poesitniés-
plation of judicial review by the Federal Court — en$ént pevue d’'un contle judiciaire par la Cour
Trial Division and the Federal Court of Appeal in edéfale, Section de preere instance, et la Cour
certain circumstances, and the individual rather d'amxiréle dans certaines circonstances, ainsi
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than polycentric nature of the decision, also sug- que la nature individueté gt polycentrique

gest that the standard should not be as deferential  dedaial, tendent auss indiquer que la

as “patent unreasonableness”. | conclude, weigh-  norme applicable ne devraieppasuee d'aussi

ing all these factors, that the appropriate standard  grande retenue que celle duecanaghifeste-

of review is reasonablenesisnpliciter. ment &raisonnable». Je conclus, epravoireva-
lué tous ces facteurs, que la norme de otmtr”
approprée est celle de laedision raisonnablgm-
pliciter.

(3) Was this Decision Unreasonable? (3) lexidioné€tait-elle @raisonnable?

| will next examine whether the decision in this J'examinerai maintenant si leecision dans la
case, and the immigration officer's interpretation egamte affaire, et [linterptation par I'agent
of the scope of the discretion conferred upon him,  d'immigrationaeteriiue du pouvoir disation-
were unreasonable in the sense contemplated in the  naire qetaiuiconEré, étaient @raisonnables
judgment of lacobucci J. iSoutham, supra, at au senswl'entend le juge lacobucci dans l'etr”
para. 56: Southam, précité, au par. 56:

An unreasonable decision is one that, in the main, is not  desisdhnable laatision qui, dans I'ensemble, n’est
supported by any reasons that can stand up to a sometayée par aucun motif capable dssistera’un examen
what probing examination. Accordingly, a court review- assez polEssconsquence, la cour qui conte"une
ing a conclusion on the reasonableness standard must  conclusion en regard de la normesienlaaison-
look to see whether any reasons support it. The defect, if nable doit se demander s'il existe quelgteyardtif
there is one, could presumably be in the evidentiary cette conclusioefdid,&’il en est, pourraitedouler
foundation itself or in the logical process by which con- de la preuve eleendu du raisonnement quie& ”
clusions are sought to be drawn from it. appiquour tirer les conclusions de cette preuve.

In particular, the examination of this question L'examen de cette question aekeaite sur les
should focus on the issues arising from the “seri-  poietsodlant de la «question grave de pert’
ous question of general importance” stated by erégdle»€enon&e par le juge Simpson: lacfa
Simpson J.: the question of the approach to be  d'aborder la question eiétl'de$ enfants dans
taken to the interests of children when reviewing le cbatd’'une @cision d’ordre humanitaire.
an H & C decision.

The notes of Officer Lorenz, in relation to the Les notes de I'agent Lorenz relativeetexamen
consideration of “H & C factors”, read as follows:  des raisons d'ordre humanitaire, disent ceci:

The PC is a paranoid schizophrenic and on welfare. SharAD{CTION] PC est atteinte de schizoghié para-
has no qualifications other than as a domestic. She haside abteoit 'assistance sociale. Elle n'a pas d'autres
FOUR CHILDREN IN JAMAICA AND ANOTHER qualifications que de domestique. Elle a QUATRE
FOUR BORN HERE. She will, of course, be a tremen- ~ ENFANTS EN JKME ET QUATRE AUTRES
dous strain on our social welfare systems for (probably) ESNCI. Elle sera, bien entendu, un fardeau excessif
the rest of her life. There are no H&C factors other than pour naensystd'aide sociale (probablement) pour le
her FOUR CANADIAN-BORN CHILDREN. Do we let reste de sa vie. Il n’existe pas d'autres facteurs d'ordre
her stay because of that? | am of the opinion that humanitaire que ses QUATRE ENFARE AW
Canada can no longer afford this type of generosity. CANADA. Devons-nous lui permettre de rester pour
ca? Je suis d’avis que le Canada ne peut plus se permet-
tre cette sorte deegérosit.

In my opinion, the approach taken to the chil- A mon avis, la fagn dont elle traite I'irefét des
dren’s interests shows that this decision was unrea-  enfants montre quecisitndtait draisonna-
sonable in the sense contemplatedSoutham,  ble au sens de I'atSoutham, précité. L'agent n'a
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supra. The officer was completely dismissive of
the interests of Ms. Baker’s children. As | will out-

efir"aucune attentioa Tintérét des enfants de
M&IBaker. Comme je leahontrerai avec plus de

line in detail in the paragraphs that follow, etdils dans les paragraphes qui suivent, j'estime

| believe that the failure to give serious weight and
consideration to the interests of the children consti-
tutes an unreasonable exercise of the discretion
conferred by the section, notwithstanding the
important deference that should be given to the
decision of the immigration officer. Professor

queefaud’d’accorder de I'importance et de la
ceraibh a I'intérét des enfants constitue un
exereregsodnnable du pouvoir digtibnnaire
eanfpar l'article, netne s'il faut exercer un
alege\vé de retenue envers laedsSion de

'agent d’immigration. Le professeur Dyzenhaus

Dyzenhaus has articulated the concept of “deferenonce ainsi la notion de [BRADUCTION] «retenue

ence as respect” as follows:

au sens de respect»:

Deference as respect requires not submission but arRADJCTION] La retenue au sens de respect ne demande

respectful attention to the reasons offered or which
could be offered in support of a decision.

pas la soumission, mais une attention respectueuse aux

motifs donm®s ou qui pourraienetfe dones a I'appui

d'une dcisim . ..

(D. Dyzenhaus, “The Politics of Deference:
Judicial Review and Democracy”, in M. Taggart,
ed., The Province of Administrative Law (1997),
279, at p. 286.)

The reasons of the immigration officer show that
his decision was inconsistent with the values
underlying the grant of discretion. They therefore

(D. Dyzenhaus, «The Politics of Deference: Judi-
cial Review and Democracy», dans M. Taggart,
dir., The Province of Administrative Law (1997),
27% la p. 286.)

Les motifs de l'agent d'immigradorordfent
gue egisibh nEtait pas compatible avec les

valeurs sous-jacertestroi d’'un pouvoir dis-

cannot stand up to the somewhat probing examina- etioaraire. lls ne peuvent donc passistera

tion required by the standard of reasonableness.

I'examen assez poessje la norme du carac-

tére raisonnable.

The wording of s. 114(2) and of Regulation 2.1 Le libellé du par. 114(2) et de l'art. 2.1 cegte- 66

requires that a decision-maker exercise the power
based upon “compassionate or humanitarian con-
siderations” (emphasis added). These words and
their meaning must be central in determining
whether an individual H & C decision was a rea-
sonable exercise of the power conferred by Parlia-

ment exige geedeut’ exerce le pouvoir en se
fondant sur «des raisons d'ordre humanitaire»
(je souligne). Ces mots et leur sens doivent se

situer au cceur dpdagé’la question de savoir
si umeigidn d’ordre humanitaire particeie

constituait un exercice raisonnable du pouvoir con-

ment. The legislation and regulations direct theeréfpar le Parlement. La loi et leeglement

Minister to determine whether the person’s admis-
sion should be facilitated owing to the existence of

such considerations. They show Parliament's

intention that those exercising the discretion con-
ferred by the statute act in a humanitarian and
compassionate manner. This Court has found that
it is necessary for the Minister to consider an

H & C request when an application is made:

Jiminez-Perez, supra. Similarly, when considering

demandent au ministreciderdsi 'admission

d'une personne detreifaciliee pour des rai-

sons humanitaireentisnttent que I'intention

du Parlement est que ceux qui exercent le pouvoir
eiscmaire cordfé par la loi agissent dedan
humanitaire. Notre Coerqu@utg ministre est

tenu d’examiner les demandes d’ordre humanitaire

qui sorgsgmées: Jiminez-Perez, précitt. De

eme, quand il pramdea cet examen, le ministre

it, the request must be evaluated in a manner that is edalitér la demande d’'une mare qui soit res-

respectful of humanitarian and compassionate con-
siderations.

pectueuse des raisons d’ordre humanitaire.
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Determining whether the approach taken by the Afin de dgcider si la dmarche de I'agent d'im-

immigration officer was within the boundaries set
out by the words of the statute and the values of
administrative law requires a contextual approach,
as is taken to statutory interpretation generally: see
R. v. Gladue, [1999] 1 S.C.R. 688Rizz0 & Rizz0

migration respectait les limites éegpqsr le
6kl 1a loi et les valeurs du droit administratif,

une analyse contextuelle est requise comme I'exige
emrg’ l'interpétation des lois: voirR. c.

Gladue, [1999] 1 R.C.S. 68&Rizz0 & Rizzo Shoes

Shoes Ltd. (Re), [1998] 1 S.C.R. 27, at paras. 20- Ltd. (Re), [1998] 1 R.C.S. 27, aux par. 2023.A

23. In my opinion, a reasonable exercise of the

mon avis, I'exercice raisonnable du pouvoir con-

power conferred by the section requires closeeré par I'article exige que soitgEe une attention

attention to the interests and needs of children.
Children’s rights, and attention to their interests,

minutieuse audtinet aux besoins des enfants.

Les droits des enfants, et leecatisndde leurs

are central humanitarian and compassionate values erétisit'sont des valeurs d’ordre humanitaire cen-

in Canadian society. Indications of children’s
interests as important considerations governing the
manner in which H & C powers should be exer-
cised may be found, for example, in the purposes
of the Act, in international instruments, and in the
guidelines for making H & C decisions published
by the Minister herself.

trales dans leetocBnadienne. Une indication

gueerBintdes enfants est une comsation

importante dans I'exercice des pouvoirseza mati

humanitaire se trouve, par exemple, dans les objec-

tifs de la Loi, dans les instruments internationaux,
et dans les lignes direceiissant leseatisions
d’'ordre humanitaire pekls par le ministre lui-

méme.

(a) The Objectives of the Act

The objectives of the Act include, in scB(

a) Les objectifs de la Loi

Un des objectifs de la Loi est notamment, selon

l'al. 3c):

to facilitate the reunion in Canada of Canadian citizens

de faciliteuldan au Canada des citoyens canadiens

and permanent residents with their close relatives from estlehts permanents avec leurs proches parents de

abroad;

Although this provision speaks of Parliament's
objective of reuniting citizens and permanent
residents with their close relatives from abroad, it
is consistent, in my opinion, with a large and lib-

IBtranger;

Bien que cette disposition traite de I'objectif du
Parlementedairdes citoyens et dessidents
permanents avec leurs proches parettarde I’
ger, elle peraeton avis, en utilisant une inter-

eral interpretation of the values underlying this etption large et libfale des valeurs sous-jacentes
legislation and its purposes to presume that Parliza cette loi el’son objet, de psumer que le Parle-

ment also placed a high value on keeping citizens
and permanent residents together with their close
relatives who are already in Canada. The obliga-

ment estime impeEgtdeient de garder ensem-
ble des citoyens ebidents permanents avec
leurs proches parents quiejpoisiu dCanada.

tion to take seriously and place important weight
on keeping children in contact with both parents, if

L'objeatifal. 3c) énonce I'obligation d’accor-

der une grande importance au maintien des enfants

possible, and maintaining connections between  en contact avec leurs deux parents, si cela est pos-
close family members is suggested by the objec- sible, et au maintien du lien entre les membres

tive articulated in s. 8f. d’'une proche famille.

(b) International Law b) Le droit international

Another indicator of the importance of consider-
ing the interests of children when making a com-
passionate and humanitarian decision is the ratifi-

Un autre indice de I'importance de tenir compte
dedt@itdes enfants dans unecision d’ordre
humanitaire est la ratification par le Canada de la
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cation by Canada of th€onvention on the Rights  Convention relative aux droits de I’enfant, et la

of the Child, and the recognition of the importance  reconnaissance de l'importance des droits des
of children’s rights and the best interests of chil-  enfants et definsugrieur des enfants dans

dren in other international instruments ratified by  d’'autres instruments internationawss ratfi’le
Canada. International treaties and conventions are ~ Canada. Les conventions et$emteaitatio-

not part of Canadian law unless they have been  naux ne font pas partie du droit camadies °
implemented by statuteFrancis v. The Queen, d'&tre rendus applicables par la I#irancis c.

[1956] S.C.R. 618, at p. 62Capital Cities Com+  The Queen, [1956] R.C.S. 618 la p. 621 Capital
munications Inc. v. Canadian Radio-Television  Cities Communications Inc. c. Conseil de la
Commission, [1978] 2 S.C.R. 141, at pp. 172-73. Radio-Téévision canadienne, [1978] 2 R.C.S. 141,

| agree with the respondent and the Court of aux pp. 172 et 173. Je suis d'accord avec I'intim”
Appeal that the Convention has not been imple- et la Cour d'appel que la Convention eta pas ~
mented by Parliament. Its provisions therefore  mise en vigueur par le Parlement. Ses dispositions
have no direct application within Canadian law. n‘ont donc aucune application directe au Canada.

|70
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Nevertheless, the values reflected in interna- Les valeurs exprigés dans le droit international
tional human rights law may help inform the con-  des droits de la personne peuvent, toetefois,
textual approach to statutory interpretation and  prises en compte dans I'approche contextuelle de

judicial review. As stated in R. Sullivabriedger  linterprétation des lois et en meté de contile

on the Construction of Satutes (3rd ed. 1994), at  judiciaire. Comme le dit R. SullivBmniedger on

p. 330: the Construction of Statutes (3¢ ed. 1994),a’ la
p. 330:

[TIhe legislature is presumed to respect the values andRADJCTION] [L]a legislature est psunge respecter les
principles enshrined in international law, both custom- valeurs et les principes contenus dans le droit internatio-
ary and conventional. These constitute a part of the legal nal, coutumier et conventionnel. Ces principes font par-
context in which legislation is enacted and read. In so tie du cadre juridique au sein duquel une loiezst adopt”
far as possible, therefore, interpretations that reflect et ietégprPar corsjuent, dans la mesure du possi-
these values and principles are preferred. [Emphasis ble, il eféraile d’adopter des integtations qui
added.] correspondeiat ces valeurs & Ces principes. [Je sou-

ligne.]

The important role of international human rights  D’autres pays de common law ont aussi mis en
law as an aid in interpreting domestic law has also  relieble important du droit international des
been emphasized in other common law countries:  droits de la personne dansdtetierpdu droit

see, for exampleTavita v. Minister of Immigra- interne: voir, par exempleTavita c. Minister of

tion, [1994] 2 N.Z.L.R. 257 (C.A), at p. 266; Immigration, [1994] 2 N.Z.L.R. 257 (C.A)a la
Vishaka v. Rajasthan, [1997] 3 L.R.C. 361 (S.C. p. 26®jshaka c. Rajasthan, [1997] 3 L.R.C. 361
India), at p. 367. It is also a critical influence on  (C.S. Inde)a p. 367. Il agalement une inci-

the interpretation of the scope of the rights dence cruciale sur l'iatetiori de Etendue des
included in theCharter: Saight Communications,  droits garantis par I€harte: Saight Communica-

supra; R. v. Keegstra, [1990] 3 S.C.R. 697. tions, précit; R. c. Keegstra, [1990] 3 R.C.S. 697.

The values and principles of the Convention rec- Les valeurs et les principes de la Conventior!
ognize the importance of being attentive to the  reconnaissent I'importaretee ddttentif aux
rights and best interests of children when decisions  droits des enfemtewat inErét sugtieur dans
are made that relate to and affect their future. In  &s$stbns qui ont une incidence sur leur avenir.
addition, the preamble, recalling thHéniversal En outre, le pgambule, rappelant IBéclaration
Declaration of Human Rights, recognizes that universelle des droits de I’"homme, reconnd” que
“childhood is entitled to special care and assis- «lI'enfance a draite’ aide e une assistance
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tance”. A similar emphasis on the importance of ecsgles». D’autres instruments internationaux

placing considerable value on the protection of
children and their needs and interests is also con-
tained in other international
United NationsDeclaration of the Rights of the
Child (1959), in its preamble, states that the child
“needs special safeguards and care”. The princi-
ples of the Convention and other international
instruments place special importance on protec-
tions for children and childhood, and on particular
consideration of their interests, needs, and rights.
They help show the values that are central in deter-

mettgralement 'accent sur la grande valeaur °

acaotdgarotection des enfants|eurs besoins

instruments. The aelelrs ingréts. LaDéclaration des droits de
I'enfant (1959) de I'Organisation des Nations
Unies, dans seamprile, dit que [I'enfant

«a besoin d'une protectitinlesEt de soins

ecpux». Les principes de la Convention et

d’autres instruments internationaux accordent une

importaneeiafga la protection des enfants et

de I'enfanad,adtention particukre que rafi-
tent lewe®tmtbesoins et droits. lls aideat °

mining whether this decision was a reasonable ematitrer les valeurs qui sont essentielles pour

exercise of the H & C power.

etErminer si la éCision en I'espece constituait un

exercice raisonnable du pouvoir en reedihuma-
nitaire.

(c) The Ministerial Guidelines

c) Les lignes directrices ministérielles

Third, the guidelines issued by the Minister to Troisiémement, les directives daes par le

immigration officers recognize and reflect the val-

ministre aux agents d’immigration reconnaissent et

ues and approach discussed above and articulateeMélemt les valeurs et laediarche qui sont
in the Convention. As described above, immigra- ecriés ci-dessus et qui soahon&es dans la

tion officers are expected to make the decision that
a reasonable person would make, with special con-
sideration of humanitarian values such as keeping
connections between family members and avoid-
ing hardship by sending people to places where
they no longer have connections. The guidelines
show what the Minister considers a humanitarian
and compassionate decision, and they are of great
assistance to the Court in determining whether the
reasons of Officer Lorenz are supportable. They
emphasize that the decision-maker should be alert
to possible humanitarian grounds, should consider
the hardship that a negative decision would impose
upon the claimant or close family members, and
should consider as an important factor the connec-
tions between family members. The guidelines are
a useful indicator of what constitutes a reasonable
interpretation of the power conferred by the sec-
tion, and the fact that this decision was contrary to
their directives is of great help in assessing

Convention. Comme il est dit plus haut, les agents
d'immigration sontescemsidre la efision

gu’'une personne raisonnable rendrait, en portant
une attention paricai des conskrations
humanitaires comme maintenir des liens entre les
membres d'une famédietat de renvoyer des
@ethss endroitswils n‘ont plus d’attaches. Les
direcewvelent ce que le ministre consig’

comme agigiah d’ordre humanitaire, et elles

sard ttilesa’ notre Cour pour etider si les

motifs de I'agent Lorenz sont valables. Elles souli-
gnent quecldedf devraitefre conscient des
ceragidhs humanitaires possibles, devrait tenir
compte des dificglt'une dtision @&favorable
imposerait au demandeur ou aux membres de sa
famille proche, et devrait erensidimme un

facteur important les liens entre les membres d’'une
famille. Les directives sont une indication utile de
ce qui constitue une etadqgor raisonnable du
pouvoir aénpar I'article, et le fait que cette

whether the decision was an unreasonable exercisecisioh €tait contraire aux directives est d'une

of the H & C power.

grande utiétpourevaluer si la d€ision constituait

un exercice dfaisonnable du pouvoir en mag
humanitaire.
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The above factors indicate that emphasis on the Les facteurs susmentioa® montrent que les '3
rights, interests, and needs of children and special  droits, le€titet les besoins des enfants, et
attention to childhood are important values that [I'attention pami@di pi€tera I'enfance sont des
should be considered in reasonably interpreting the  valeurs impor&rdessigier pour intermter
“humanitarian” and “compassionate” considera-  deofaraisonnable les raisons d’ordre humani-
tions that guide the exercise of the discretion. |  taire qui guident I'exercice du pouvogtidiscr’
conclude that because the reasons for this decision  naire. Je conelasitgdona’que les motifs de
do not indicate that it was made in a manner which  deisibn n’indiquent pas qu’elle et rendue
was alive, attentive, or sensitive to the interests of  d’'une emangceptive, attentive ou sensibie °
Ms. Baker’s children, and did not consider them as  dii#tt’des enfants de ™ Baker, ni que leur
an important factor in making the decision, it was eiit ait €& consiéré comme un facteuredi-
an unreasonable exercise of the power conferred  sionnel important, elle constituait un exercice
by the legislation, and must, therefore, be over- eratdonnable du pouvoir caw par la loi et doit
turned. In addition, the reasons for decision failed  deine ihfirmée. En outre, les motifs de laa¥
to give sufficient weight or consideration to the  sion n’accordent pas suffisamment d'importance
hardship that a return to Jamaica might cause Ms. ou de poids aux difficgltun retour en
Baker, given the fact that she had been in Canada iJaen@ouvait susciter pour ™ Baker, alors
for 12 years, was ill and might not be able to  qu’'elle avaitgpd@sans au Canada, qu'editait
obtain treatment in Jamaica, and would necessarily =~ maladeteitrpas assa€ de pouvoir suivre un
be separated from at least some of her children. traitement emydamet gu’elle serait foernent

sépaee d'au moins certains de ses enfants.

It follows that | disagree with the Federal Court Il en résulte que je ne suis pas d’accord avec 14
of Appeal’'s holding inShah, supra, at p. 239, that  conclusion de la Cour d'apgeEfale dans I'aef
a s. 114(2) decision is “wholly a matter of judg- Shah, précit, a la p. 239, qu'uneatision en vertu
ment and discretion” (emphasis added). The word-  du par. 114(2verehterement [du] jugement
ing of s. 114(2) and of the Regulations shows that et [du] pouvoiretimenaire» (je souligne). Le
the discretion granted is confined within certain  libadll par. 114(2) et deglement montre que
boundaries. While | agree with the Court of le pouvoir @sonnaire coréfé est assorti de
Appeal that the Act gives the applicant no right to  limites. Bien que je sois d’accord avec la Cour
a particular outcome or to the application of a par-  d’appel que la Loi ne donne au demandeur aucun
ticular legal test, and that the doctrine of legitimate  daoitn’ Esultat pecis oua’ I'application d'un
expectations does not mandate a result consistent ereciittidique particulier, et que la doctrine de
with the wording of any international instruments,  I'atten¢gitime ne commande pas uesultat
the decision must be made following an approach  conforme awelid&fistruments internationaux,
that respects humanitarian and compassionate val- eclaidh doitetre prise suivant uneetiarche qui
ues. Therefore, attentiveness and sensitivity to the  respecte les valeurs humanitaires eBaertons”
importance of the rights of children, to their best  l'attention et la sens@ilithportance des droits
interests, and to the hardship that may be causedto  des enfants, de déedtr sofgrieur, et de
them by a negative decision is essential for an eprBuve qui pourrait leuetfe infligte par une
H & C decision to be made in a reasonable man-ecisidn dfavorable sont essentielles pour qu'une
ner. While deference should be given to immigra- ecision d'ordre humanitaire soit raisonnable.
tion officers on s. 114(2) judicial review applica- eMe s'il faut faire preuve de retenue dans le con-
tions, decisions cannot stand when the manner inole judiciaire de dCisions rendues par les agents
which the decision was made and the approach  d'immigration en vertu du par. 114(2Bciees d’
taken are in conflict with humanitarian and com-  sions ne doivenejpasniaintenues quand elles
passionate values. The Minister's guidelines them-esultént d’'une émarche ou sont ellesemes en
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selves reflect this approach. However, the decision  conflit avec des valeurs humanitaires. Les direc-

here was inconsistent with it. tives du ministre ellesyaS soutiennent cette
approche. Toutefois, laedision en l'espce €tait
incompatible avec cette approche.

The certified question asks whether the best La question certife demande s'il faut congid”
interests of children must be a primary considera-  rerel@étSugrieur des enfants comme une con-
tion when assessing an applicant under s. 114(2) eraidh primordiale dans I'examen du cas d'un
and the Regulations. The principles discussed demandeur soagirgerdu par. 114(2) et du
above indicate that, for the exercise of the discre-eglement. Les principes susmentieanhontrent
tion to fall within the standard of reasonableness,  que, pour que I'exercice du pouvetiatisaife
the decision-maker should consider children’s best  respecte la norme dereatrgisbnnable, lecdi-
interests as an important factor, give them substan-  deur devrait erensitintérét sugrieur des
tial weight, and be alert, alive and sensitive to  enfants comme un facteur important, lui accorder
them. That is not to say that children’s best inter-  un poids cenadit¥, etefre Eceptif, attentif et
ests must always outweigh other considerations, or  sersilolet in€rét. Cela ne veut pas dire que
that there will not be other reasons for denying an  di@ttsugrieur des enfants I'emportera toujours
H & C claim even when children’s interests are  sur d’autres ceraidhs, ni qu'il n’y aura pas
given this consideration. However, where the inter-  d’autres raisons de rejeter une demande d’ordre
ests of children are minimized, in a manner incon-  humanitagemenén tenant compte de l@mdt
sistent with Canada’s humanitarian and compas- des enfants. Toutefois, quangt daes enfants
sionate tradition and the Minister’s guidelines, the  est mimind&ine margfe incompatible avec la
decision will be unreasonable. tradition humanitaire du Canada et les directives

du ministre, la d¢ision est dfaisonnable.

E. Conclusions and Disposition E. Conclusions et dispositif

Therefore, both because there was a violation of En congquence, parce qu'il y a eu manquement
the principles of procedural fairness owing to a  aux principegui pro&durale en raison d’'une
reasonable apprehension of bias, and because the crainte raisonnable dee,patighérce que

exercise of the H & C discretion was unreasonable,  I'exercice du pouvoir esrentatimanitairetait
I would allow this appeal. a@taisonnable, je suis d'avis d’accueillir leepent
pourvoi.

The appellant requested that solicitor-client L'appelante a demaedgue lui soient adjes
costs be awarded to her if she were successful in  elpsnd” comme entre procureur et client si elle

her appeal. The majority of this Court held as fol-  avait gain de cause dans son pourvoi. Notre Cour a
lows in Young v. Young, [1993] 4 S.C.R. 3, at concla la majori€ dans I'aret Young c. Young,
p. 134: [1993] 4 R.C.S. 3 [a p. 134:

Solicitor-client costs are generally awarded only where LeyzedS comme entre procureur et client ne sont
there has been reprehensible, scandalous or outrageouséralgiment accoe$ que s’il y a eu conduitepié-
conduct on the part of one of the parties. hensible, scandaleuse ou outrageante d'une des parties.

There has been no such conduct on the part of the Il n'&aErmontg que le ministre a eu une
Minister shown during this litigation, and | do not  telle conduite au cours elsept’litige, et je ne
believe that this is one of the exceptional cases crois pas qu'il s'agisse d’'un des cas exceptionnels
where solicitor-client costs should be awarded. u les dpens devraiergtie adjugs comme entre

| would allow the appeal, and set aside the decision  procureur et client. Je suis d’avis d'accueillir le
of Officer Caden of April 18, 1994, with party-  pourvoi, et d’annuleréaision de I'agent Caden
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and-party costs throughout. The matter will be  en date du 18 avril 1994, avepées @ntre par-

returned to the Minister for redetermination by a  ties dans toutes les cours. L'affaire ser@&eenvoy”

different immigration officer. au ministre pour qu'un agent d'immigrationediff’
rent rende une nouvelledsion.

The reasons of Cory and lacobucci JJ. were Versiordis® , des motifs des juges Cory et
delivered by lacobucci rendus par
IacoBuccl J. — | agree with L’Heureux- LE JUGEIACOBUCCI— Je souscris aux motifs du /8

Dubé J.’s reasons and disposition of this appeal, juge L'Heureur-Bulu dispositif qu’elle pro-
except to the extent that my colleague addresses  pose damsdatgrourvoi, sauf pour la question
the effect of international law on the exercise of de I'effet du droit international sur I'exercice du
ministerial discretion pursuant to s. 114(2) of the  pouvoir digmmhaire cordfé au ministre par le
Immigration Act, R.S.C., 1985, c. I-2. The certified par. 114(2) delLta sur I'immigration, L.R.C.
guestion at issue in this appeal concerns whether  (1985), ch. I-2. La questiorneceriifl'espte
federal immigration authorities must treat the best  \dseélterminer si les autods d'immigration
interests of the child as a primary consideration inedéfales doivent traiter I'iet€t sugrieur de I'en-
assessing an application for humanitarian and fant comme une emtisid” primordiale dans
compassionate consideration under s. 114(2) of the  I'examen d’'une demande fmddes raisons
Act, given that the legislation does not implement  d’ordre humanitaire en vertu du par. 114(2) de la
the provisions contained in thl@&nvention on the  Loi, alors que cette loi ne donne pas effet aux dis-
Rights of the Child, Can. T.S. 1992 No. 3, a multi-  positions deCanvention relative aux droits de
lateral convention to which Canada is party. In myl’enfant, R.T. Can. 199213, une convention mul-
opinion, the certified question should be answered etid¢” dont le Canada est signataife.mon
in the negative. avis, la question cedtdi'devrait recevoir une
réponse agative.

It is a matter of well-settled law that an interna- Il est bienetabli qu’'une convention internatio- °
tional convention ratified by the executive branch  nale estifiar le pouvoir @cutif n’a aucun effet
of government is of no force or effect within the  en droit canadien tant que ses dispositions ne sont
Canadian legal system until such time as its provi-  pas inagpatans le droit interne par une loi les
sions have been incorporated into domestic law by  rendant applic&#pgal Cities Communica-
way of implementing legislationCapital Cities tions Inc. c. Conseil de la Radio-Télévision cana-
Communications Inc. v. Canadian Radio- dienne, [1978] 2 R.C.S. 141. Je ne suis pas d'ac-
Television Commission, [1978] 2 S.C.R. 141. I do  cord avec I'analyse de maguol lorsqu’elle se
not agree with the approach adopted by my col-efére aux valeurs sous-jacentean trai€ interna-
league, wherein reference is made to the underly-  tional non-applicable dans une approche contex-
ing values of an unimplemented international tuelle de I'inetgtidn des lois et du droit admi-
treaty in the course of the contextual approach to  nistratif, parce qu'une telle approche n'est pas
statutory interpretation and administrative law, confoena jurisprudence de la Cour sur la ques-
because such an approach is not in accordance tion du statut du droit international daamade syst’
with the Court’s jurisprudence concerning the sta-  juridique interne.
tus of international law within the domestic legal
system.

In my view, one should proceed with caution in A mon avis, il faut aborder avec prudence de&°
deciding matters of this nature, lest we adversely ecigidns de ce genre, sous peine de rompegli-
affect the balance maintained by our Parliamentary  Ebabli par notre tradition parlementaire ou de
tradition, or inadvertently grant the executive the  eosfpar inadvertanael’exécutif le pouvoir de
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power to bind citizens without the necessity of lier les adm@ssiens la participation du pouvoir
involving the legislative branch. | do not share my egi$latif. Je ne partage pas la certitude de ma col-
colleague’s confidence that the Court's precedentegué¢ que le mddentetabli par notre Cour dans
in Capital Cities, supra, survives intact following Capital Cities, précité, peut survivre intact aps
the adoption of a principle of law which permits  I'adoption d’'un principe de droit qui autorise le
reference to an unincorporated convention during  recours, dans le processus efattenpdes lois,
the process of statutory interpretation. Instead, the  aux dispositions d’'une convention quie#a pas ~
result will be that the appellant is able to achieve edmé dans ladgislation. Au lieu de cela, le
indirectly what cannot be achieved directly, esultat sera que I'appelante pourra parvenir indi-
namely, to give force and effect within the domes-  recteraecé qu’elle ne peut faire directement,
tic legal system to international obligations under-  c&slire donner effet dans le sgste juridique
taken by the executive alone that have yet to be intardes obligations internationales assem’
subject to the democratic will of Parliament. par le pouvoicekf seul et qui n’ont pas encore
et soumises la volon€ ddmocratique du Parle-
ment.

The primacy accorded to the rights of children La primau¥ done aux droits des enfants dans
in the Convention, assuming for the sake of argu- la Conventiarsapposer pour les fins de la dis-
ment that the factual circumstances of this appeal cussion que les faits du pourvoi ressortissent aux
are included within the scope of the relevant provi-  dispositions pertinentes — est sans effet tant et
sions, is irrelevant unless and until such provisions  aussi longtemps que ces dispositions @@nt pas ’
are the subject of legislation enacted by Parlia- incegm®par une loi adag par le Parlement.
ment. In answering the certified question in the  En donnantepmse afativea la question cer-
negative, | am mindful that the result may well &#ij’je suis conscient du fait que ésultat aurait
have been different had my colleague concluded etpmdiférent si ma codigue avait conclu que la
that the appellant’s claim fell within the ambit of = demande de l'appelante relevait de I'application
rights protected by th€anadian Charter of Rights  des droits garantis par I@harte canadienne des
and Freedoms. Had this been the case, the Courtdroits et libertés. Si cela avaie® le cas, la Cour
would have had an opportunity to consider the  aurait eu la possiigihvisager I'application de
application of the interpretive presumption, estab-  éspmption intermtativeetablie par notre Cour
lished by the Court’s decision fiaight Communi-  dans I'aret Saight Communications Inc. c. David-
cations Inc. v. Davidson, [1989] 1 S.C.R. 1038, son, [1989] 1 R.C.S. 1038, et confisa dans la
and confirmed in subsequent jurisprudence, that jurisprudence qui a suivi, selon laquelle le pouvoir
administrative discretion involvin@harter rights  administratif dis@tionnaire touchant des droits
be exercised in accordance with similar interna-  garantis p@hdate doit étre exere”en confor-
tional human rights norms. meitavec des normes internationales similaires en

matiere de droits de la personne.

Appeal allowed with costs.
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