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A police officer resigned rather than face disciplinary Un policieemigsione” plutit que de faire I'objet

action. He later withdrew his resignation, but the Chief d'uneqguoE disciplinaire. Il a par la suite retisa
of Police refused to accept the withdrawal. The officer's emidsion, mais le chef de police a refusaccepter le
union filed a grievance under the collective agreement retrait. Le syndicat du poliefosi ahh grief en vertu
and eventually requested arbitration. The arbitrator held de la convention collective et a, par la suite usollicit”
that she did not have jurisdiction to decide the dispute arbitrage. L’arbitre a conclu qu’elle n'avait pas comp”
since matters of police discipline and dismissal were tence pour statuer sur le litige puisque les questions de
governed by the Saskatchew®&olice Act, 1990 and discipline et de renvoi de policieient egies paiThe
Regulations and came within the jurisdiction of the Police Act, 1990 de la Saskatchewan et s@glement
adjudicative bodies created under that legislation. The d’application et relevaient de letecm@pdes ins-
Court of Queen’s Bench dismissed the union’s applica- taremsidninelles @es sous leedime de ces textes
tion to quash that decision, but a majority of the Court egidlatifs. La Cour du Banc de la Reine a mj&t’
of Appeal reversed it on appeal. demande du syndicat en annulation deeoigtend”

mais la Cour d’apped la majori€ a infirmg cette dci-

sion.

Held: The appeal should be allowed. Arrét: Le pourvoi est accueilli.
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The test set out ikeber determines the issue in this Le eriz'établi dans l'aet Weber est aterminant
case and applies equally when deciding which of two gadatquestion en I'egge et s’appliquedalement
competing statutory regimes should govern a dispute. If quand il ésertndiner lequel de deurgimes &gisla-
the essential character of a dispute arises either explic- tifs concurrents degirale rfitige. Si I'essence du

ity or implicitly from the interpretation, application, litigeedbule expresshent ou implicitement de I'inter-
administration or violation of a collective agreement, etgtion, de l'application, de I'administration ou de
the dispute is within the sole jurisdiction of an arbitra- lieextion de la convention collective, l'arbitre a

tor. To determine whether the dispute in this case arose  atengg exclusive pour statuer sur le litige. Pour
out of the collective agreement, the nature of the disputeeterminer si le litige en I'egge Esulte de la conven-
and the ambit of the collective agreement must be con- tion collective, il faut tenir compte de la nature du litige
sidered. Looking at the nature of the dispute, one must et du champ d’application de la convention collective.
determine its essential character, which is based upon L'examen de la nature du litigeemisgterminer
the factual context in which it arose, not its legal charac- 'essence; aedendiation s'effectue compte tenu
terization. The key question is whether, in its factual non pas de la qualification du litige sur le plan juridique,
context, the essential character of the dispute arises mais du contexte factuel dans lequel lilaegti®s-
either expressly or inferentially from a statutory scheme. tierest 'de savoir si I'essence du litige, dans son con-
In the circumstances of this case, the issue is whether texte factuel, estesmpriesst implicitement &€
the legislature intended the dispute to be governed by pazgime Egislatif. Dans les circonstances de l'es-
the collective agreement or Bye Police Act, 1990 and [ece, il faut se demander si kglSlateur a voulu que le
Regulations. litige soitegi par la convention collective ou péine

Police Act, 1990 et le Reglement.

Here, the arbitrator had no jurisdiction to decide the En ¢esplarbitre n’avait pas corefgnce pour
dispute. The dispute clearly centred on discipline. The juger le litige, qui portait clairement sur la discipline. Le
informal resolution of the disciplinary matter did not eglement informel de ce litige disciplinaire n’en a pas
change its essential character. Looking at the ambit of reolifssence. Un examen du champ d’application
the collective agreement, it is clear that the dispute de la convention collective montre clairement que le
between the parties did not arise, either explicitly or litige opposant les partiescoelait’ pas, express”
inferentially, from the interpretation, application, ment ou implicitement, de l'ire&afioh, de I'applica-
administration or violation of the collective agreement. tion, de I'administration ou deeldngah de la con-

The legislature intendethe Police Act, 1990 and Regu- vention collective. Ledislateur voulait qu&he Police
lations to be a complete code for the resolution of disciAct, 1990 et le REglement constituent un code complet
plinary matters involving members of the police force. pouretdement des affaires disciplinaires mettant en
It is public policy that police boards have exclusive cause des membres du corps policier. |l s’agit d'une
responsibility for maintaining an efficient police force, politique gouvernementale selon laquelle les commis-
an integral part of which is the ability to discipline sions de poleteedhent la responsabdigxclusive du
members. No discretion exists to select another legal maintien d’'un corps de police efficient, et le pouvoir
mechanism, like arbitration, to proceed against a police d'imposer des mesures disciplinaires aux membres fait
officer on a disciplinary matter. Nor can the collective partieegriahte de cette responsabilitlil n’existe
agreement be interpreted in a way to offend the legisla- aucun pouvoetidiscgire de choisir un autreeod-
tive scheme set out ifhe Police Act, 1990 and Regula- nisme juridique, tel que I'arbitrage, pour poursuivre un
tions. Jurisdictional issues must be decided in a manner policier relativamerd@ question de discipline. Par
consistent with the statutory schemes governing the par- ailleurs, la convention collective ne paet ipger-"
ties. Even ifThe Police Act, 1990 and Regulations do  @#e d’une mamire qui porte atteinte aegime Egis-
not expressly provide for the disciplinary action taken in ketitbli dansThe Police Act, 1990 et le Reglement.
this case, the action may still arise inferentially from the Les questions deetwmmog” doiventette tranchées
disciplinary scheme provided and, under a liberal inter- d’'une emarqui soit conforme awegime Egislatif
régissant les parties. évfie siThe Police Act, 1990 et le
Réglement ne @voient pas expressient la mesure dis-
ciplinaire qui aet prise en 'esgce, celle-ci peutedn-
moins relever implicitement dwegime disciplinaire qui
a ét pevu, et, conforrementa une interpetation
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pretation of the legislation, the Saskatchewan Police erdik de la loi, la Saskatchewan Police Commission
Commission would have jurisdiction to hear the dispute. aurait etanpé pour entendre le litige.
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The judgment of the Court was delivered by Versiondaise du jugement de la Cour rendu
par
BASTARACHE J — LE JUGE BASTARACHE —
I. Introduction I. Introduction

This appeal concerns the jurisdiction of an arbi- Le présent pourvoi concerne la coatpiice d'un 1

trator to hear and determine a grievance arising  arbitre d'entendre et de juger uacgnigdirat de
from a resignation tendered by a member of the elmigSion doneé par un membre du corps de
Regina Police Service to avoid disciplinary pro- police de Regina afivitei” de faire I'objet de
ceedings. proedures disciplinaires.

Il. Factual Background II. Le contexte factuel

The parties have agreed to the relevant facts in Les parties se sont mises d’accord sur les faité
this case. The respondent, Greg Shotton was  pertinents ereckeshe corps de police de
engaged as a member of the Regina Police Service  Regina & dingigé Greg Shotton en janvier
in January 1977. He was promoted to the rank of 1977t promu au grade de sergent le 19 avril
Sergeant on April 19, 1995. On July 17, 1996, fol- 1995. Le 17 juillet 1898,suite dcvénements
lowing events which are not at issue in this case, qui ne sont pas en causeeen,l'dsp membres
Sgt. Shotton was interviewed by members of the  de la division des affaires internes de la police de
Regina Police Internal Affairs division, and Regina ont inteerdg sergent Shotton et I'ont
advised that he would be charged with discredita-  infoqu’il serait inculp” de conduite eshono-
ble conduct pursuant fthe Municipal Police Diss  rante aux termes déhe Municipal Police Disci-
cipline Regulations, 1991, R.R.S., c. P-15.01, Reg. pline Regulations, 1991, R.R.S., ch. P-15.01, Reg.

4 (“Regulations”). He was later informed that he  4dgRment»). Il a par la suit” informg qu'il

could also be subject to dismissal proceedings pur-  poegalement faire I'objet d’une predire de
suant to The Police Act, 1990, S.S. 1990-91, renvoi aux termes Hee Police Act, 1990, S.S.
c. P-15.01 (The Police Act”). 1990-91, ch. P-15.01 T&e Police Act»).

On November 7, 1996, Chief of Police Murray Le 7 novembre 1996, le chef de police Murray3
Langgard informed Sgt. Shotton that he intended Langgard a ief@reérgent Shotton qu’il avait
to issue “Notices of Formal Discipline Proceed-  lintention delivdér des TRADUCTION] «avis
ings” on two counts each of corrupt practice and  d'intention d'intenter desecw@s discipli-
discreditable conduct and that he would be seeking  naires» relativarnenthef de pratique de cor-
an order for dismissal in the event of a conviction.  ruptioa an ‘chef de conduiteedhonorante, et
The Chief of Police also advised Sgt. Shotton that  qu'’il solliciterait une ordonnance de renvoi s'il y
he would not be subject to disciplinary action if he  avadlafation de culpabitt’Le chef de police a
resigned from the Regina Police Force. The Chieégalément aviesle sergent Shotton qu'il ne ferait
of Police gave Sgt. Shotton five days to consider  pas l'objet d’une action disciplinaireersis-d”
his options, and suggested that he contact a lawyer  sionnait. Il lui & @omnjours pour examiner
and a representative of the respondent Regina  ses options, et lue& slggonsulter un avocat
Police Association (“Union”) for advice. et un repentant de la Regina Police Association

intimée («Syndicat»).

On November 12, 1996, Sgt. Shotton tendered Le 12 novembre 1996, le sergent Shotton &
his resignation in writing to the Chief of Police.  densa @mission paecrit au chef de police. La
The resignation was accepted and, as a result, themisdion aefé accemé et, en comsgjuence, les
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discipline notices were not issued. From then on,  avis deguoes$ disciplinaires n'ont pat &li-

Sgt. Shotton did not show up for work at the ewxrPar la suite, le sergent Shotton ne s’est plus
Regina Police Service. On November 27, 1996, espné” au travail. Le 27 novembre 1996, il a
Sgt. Shotton wrote to the Chief of Police, stating  emvagé lettre au chef de police dans laquelle il
that “I hereby withdraw my letter of resignation  a affamffRADUCTION] «Je retire par la psente
dated November 12, 1996”. On December 2, 1996, ma lettreeddssion daé du 12 novembre
the Chief of Police replied in writing, refusing to  1996». Lec2athbre 1996, le chef de police lui a
accept the withdrawal. epondu paecrit qu'il nacceptait par le retrait.

In a letter to the Chief of Police dated November Dans une lettre enveg au chef de police en
29, 1996, the Union filed a grievance on behalf of  date du 29 novembre 1996, le Syndipatea d”
Sgt. Shotton. The Chief of Police heard the griev-  un grief pour le compte du sergent Shotton. Le
ance on January 23, 1997 and denied it. The Union  chef de police a entendu le grief le 23 janvier 1997
appealed the decision to the appellant Board of et l'aere]st” Syndicat a interjetappel de la
Police Commissioners of the City of Regina eciion devant I'appelant, le Board of Police
(“Employer”). The Employer heard and refused @ Commissioners de la ville de Regina
the appeal. Subsequently, the Union requested that  («Employeur»). L’'Employeur a entendu I'appel et
the grievance proceed to arbitration. Gene Anne  Il'ageftbeguemment, le Syndicat a demand”
Smith was appointed as the arbitrator to hear and  que le grief soit sadimibitrage. Gene Anne
decide the grievance. Smith et&” dsigrée comme [l'arbitre chaeg’

d’entendre et de juger le grief.

[ll. Judicial History lll. Les d&cisions des juridictions iafieures

The Employer raised a preliminary objection, L'’Employeur a soule® une objection gtimi-
stating that the grievance was beyond the jurisdic-  naire selon laquelle I'arbitre n'avait pas comp’
tion of the arbitrator because the issue was not sub-  tence pour statuer sur le grief parce que la question
ject to the collective agreement. en litigetait pas egie par la convention collec-
tive.

The arbitrator examined the relevant provisions L'arbitre a examir’les dispositions pertinentes
of The Palice Act and of the collective agreement. ke Police Act et de la convention collective.
She noted that Article 8 of the collective agree-  Elle & mpté I'article 8 de la convention collec-
ment, which governs grievances, states that the tive,emil I8s griefs, mvoit que les disposi-
grievance provisions in the agreement are not tions de la convention collective relatives aux
intended to be used in any circumstances where  griefs ne sont pessetmesitili€es dans les cas
the provisions ofThe Palice Act and Regulations wles dispositions d&he Police Act et du Regle-
apply. Turning to the provisions @he Police Act, ment s’appliquent. Abordant les dispositions de
she noted that Part IV, along with the RegulationsThe Police Act, elle a signa que la Partie IV de
provide a procedural scheme for both disciplinary  cette loi conjointement aveeglenient pe-
action and dismissal for breach of discipline, voient un cadreegwal qui s’applique la fois
unsuitability for police service or incompetence. In  aux mesures disciplinaires et aux renvois pour
contrast, she noted, the collective agreement has  manqueandat discipline, ainsi qu'aux cas
no provisions limiting the grounds for dismissal of  d'inaptit@adexercer les fonctions de policier ou
an employee, and no provision was directly d'incetepce. Par contre, a-t-elle ajpula con-
engaged by the grievance. vention collective ne comporte aucune disposition
limitant les motifs de renvoi d'un empleyet le
grief ne fait intervenir directement ni I'une ni
'autre de ses dispositions.



[2000] 1 R.C.S. REGINA POLICE ASSN.C. REGINA POLICE COMMRS. Le juge Bastarache 365

The arbitrator concluded that there was no legis- L’arbitre a conclu qu’il nétait aucunement dans 8

lative intention, in relation to the provision of [lintention degiSlateur, en ce qui concerne la

police services in Saskatchewan, to make arbitra-  prestation de services policiers en Saskatchewan,

tion under the collective agreement the exclusive  que l'arbitrage solwegiteer’de la convention

forum for resolving employment issues. In her  collective constitue le mode exclusifjldenent

view, the legislature clearly intended that disci- des litigesali’emploi. A son avis, ledgislateur

pline and dismissal of a police officer for cause  voulait clairement que la discipline et le renvoi

would be dealt with in accordance with the criteria nmett/ln policier soient traés conforrement

and procedures set outThe Police Act and Regu-  aux ceres et proeduresetablies dan3he Police

lations. Therefore, she concluded that the grievAct et le Reglement. Elle a donc conclu que les

ance and arbitration provisions of the collective  dispositions de la convention collective relatives

agreement do not apply to such matters, and the  aux griafbagbitrage ne s’appliquent pasde

proper and exclusive forum for resolving such dis-  telles causes, et que le tribunal epgrepdlu-

putes is provided in the statutory requirement for a  sif pour statuer sur de tels litiges/esdanrs la

hearing before either the Chief, an independent loi, qui prescrit qu'une audiencetreoieriue

hearing officer, or the Saskatchewan Police Com-  soit devant le chef, un agent d’aud#jpenind”

mission (“Commission”). The arbitrator noted that dant ou la Saskatchewan Police Commission

each of these adjudicators has specialized expertise  («Commission»). L'arbitee queathacune de

in law enforcement matters. ces instancesisionnelles possle des comgp’
tences seCialiges dans les affaires relativeda
police.

The arbitrator turned to the essential character of L'arbitre s’est pencké sur I'essence du grief 9
the grievance before her to determine whether it  dontetdi¢ Saisie pouretérminer s'iletait vi€
fell within the scope of the collective agreement or  par la convention collective ou par les dispositions
within the provisions offhe Police Act and Regu-  d&@he Police Act et du Reglement. Elle a rejetla
lations. She rejected the Union’s contention that etgfion du Syndicat selon laquelle le litige ne
the dispute was not about discipline or dismissal,  portait pas sur la discipline ou un renvoi, mais bien
but about whether Sgt. Shotton’s resignation was  sur la aliditia émission du sergent Shotton.
valid. She emphasized that the resignation whose  Elle a mis I'accent sur le fait gmeslsiali dont
validity was at issue was tendered in a disciplinary  la veliait en cause et donree dans un con-
context. To determine whether the resignation was  texte disciplinaire.ddrsott’ quana la validig
valid would require an assessment of Sgt. Shot- deelaission etessiterait unevaluation de
ton’s state of mind and of the reasonableness of hisetatI'd’esprit du sergent Shotton et du camact’
decision to tender his resignation. It would also  raisonnable decssiali de donner sauiission.
require an assessment of the propriety of the  Elle exigagalement unevaluation de ladgi-
actions of the Chief of Police in light of the statu-  teniles mesures prises par le chef de police
torily mandated procedure to be followed in  compte tenu de laguoe que la loi prescrit de
respect of disciplinary matters. The arbitrator  suivre dans les affaires disciplinaires. L’arbitre a
found that none of these assessments could be  conclu que, pour effecavaliEons, il fallait
made without considering the validity, strength  tenir compte de la glidé la teneur et de la
and severity of the disciplinary charges that were  gegad@S accusations d'infracti@nla discipline
being considered, or of the propriety of the Chief  exaenainsi que de laditimité des mesures
of Police’s actions. These matters, however, prises par le chef de police. Il s'agissait toutefois
related to internal discipline which is clearly  de questions deeprioe’ interne, ce qui mie
within the expertise of the adjudicators provided clairement de la etfemgg des instancegal
for underThe Police Act and Regulations. In her  sionnellegyués dan3he Police Act et le Regle-
view, the issues raised were not governed by the  rAesdn avis, les questions soud@g n&taient
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collective agreement and were not arbitrable. She g@isgpar la convention collective eetdient
thus declined to hear the grievance. pas arbitrables. Elle a done &rgéndre le
grief.

Kyle J. of the Saskatchewan Court of Queen’s Le juge Kyle de la Cour du Banc de la Reine de
Bench denied the Union’s application for an order  la Saskatchewan & leejg¢émande du Syndicat
quashing the arbitrator's decision. He agreed in  sollicitant une ordonnance qui auraé Ennul
full with the reasons of the arbitrator. ealSion de Il'arbitre. Il a souscrit eatEment aux

motifs de I'arbitre.

Jackson J.A., for the majority of the Le juge Jackson, s’exprimant au nom des juges
Saskatchewan Court of Appeal, disagreed with the  majoritaires de la Cour dappel de Ila
analysis of the arbitrator and allowed the Union's  Saskatchewan, n'a paseatapptyse de l'ar-
appeal, finding that the arbitrator did have jurisdic-  bitre et a accueilli I'appel du Syndicat, concluant
tion to hear and decide the grievance pursuant to  que l'arbitre avaitetmoe pour entendre et
the collective agreement: (1998), 163 D.L.R. (4th)  juger le grief en application de la convention col-
145. lective: (1998), 163 D.L.R. (4th) 145.

Jackson J.A. characterized the central issue in Selon le juge Jackson, I'appel portait principale-
the appeal as being the determination of the means  ment setetanthiation des moyens de juger de
by which the validity of Sgt. Shotton’s resignation  la vaéidité la émission du sergent Shottof.
could be tested. In her view, the primary difficulty =~ son avis, le problprincipal de la conclusion de
with the arbitrator’s conclusion was that there was  l'arbitait " que The Police Act ne pgvoyait
no mechanism for Sgt. Shotton to have the validity = aucecamsme dValuation de la validit'de la
of his resignation tested undgne Police Act. She  dmission du sergent Shotton. Elle a exales
examined the provisions ofhe Police Act and  dispositions d&he Police Act et conclu que, sui-
determined that on a plain reading of the statute  vant le sens ordinaire de la loi, le sergent Shotton
Sgt. Shotton had no right to appeal to a hearing n'avait aucun droit d’appel devant un agent d’audi-
officer. She noted that the only individuals who tion. Elle &rpté seules les personnes aeess’
could bring a matter to a hearing officer were those  d'infractera discipline ou ayant fait I'objet
charged with disciplinary offences, or those indi-  d'une ordonnance de renveirogradation, de
viduals who had been subject to an order for dis-  suspension, ou d’'une autre mesure, pour cause
missal, demotion, suspension, or some other mea- d’'inaptitude ou dietmrop, assortie des
sure on the grounds of unsuitabilty or  motiksits de la dCision du chef, pouvaient por-
incompetence, with reasons communicated in writ-  ter leur cause devant un agent d’audition. Le ser-
ing by the Chief. Sgt. Shotton was not charged  gent Shotton netgpasllE d'une infractioma’
with a disciplinary offence. She also found that la discipline. Elbgaement conclu que rien ne
there was no evidence that the Chief of Police  prouvait que le chef de police avait pris une ordon-
made an order and communicated it in writing to  nance qu’il avait par la suite comepwimpan”
Sgt. Shotton. ecrit au sergent Shotton.

Jackson J.A. found that a hearing officer's or the Le juge Jackson a conclu que la catgnce
Commission’s jurisdiction is specifically articu- d’un agent d’audition ou de la Commission repose
lated and based on the actions taken pursuant to  en particulier sur les mesures prises en vertu des
the legislative provisions. In her view, when the  dispositi@gislatives.A son avis, lorsque les
actions taken by a chief of police are not provided  mesures que prend un chef de police ne sont pas
for by the legislative provisionsThe Police Act  prévues dans les dispositionggislatives, The
cannot apply, despite the fact that matters of disciPolice Act ne peut pas s'appliquer, madgie fait
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pline and most matters of dismissal are exclusively
governed byThe Police Act.

gue les affaires disciplinaires et la plupart des

affaires de renvoi sont exclusivememegies par

The Police Act.

Jackson J.A. proceeded to determine whether Le juge Jackson s’est ensuite dememngi I'ar-

the arbitrator or the courts should take jurisdiction

14
bitre ou les tribunaux devraient exercer leur com-

over the matter. She concluded that the jurispru-etemce dans I'affaire. Elle a conclu que la juris-

dence of this Court confirmed that arbitration is the
appropriate forum to resolve disputes which arise
from the employment relationship. Since the issue
of the validity of Sgt. Shotton’s resignation arose
in the employment context, the grievance proce-
dure provided by the collective agreement was

prudence de notre Cour confirmait que I'arbitrage
constituait le mode appagréglement des
litiges ceooulent des relations du travail.

Comme la question de laeval@ig émission

du sergent Shotton est survenue dans le contexte
de I'emploi, laedrtoe” de églement des griefs

preferable to litigation before a court. The arbitra- evue dans la convention collectieit peféra-

tor's decision was quashed.

ble au mode judiciairediement des diéfends.

La décision de I'arbitre &# annute.

Vancise J.A., in dissent, disagreed with the Le juge Vancise, dissident, n'a pas qerla

majority’s characterization of the issue on appeal.
The fundamental issue, he found, was the jurisdic-
tion of the arbitrator to hear the dispute, not the
remedy that might be available to Sgt. Shotton.
The central question, therefore, was whether the
dispute between the parties arose out of the appli-
cation, interpretation, administration or violation

of the collective agreement. Vancise J.A. empha-
sized that it is not the legal characterization of the
matter which is determinative of the issue, but
whether the facts of the dispute fall within the

ambit of the collective agreement. He also empha-
sized that members of the police force are gov-
erned by two regimes: the collective agreement

15

guestion soumise en appel eladafaph que

les juges majoritaires. La question fondamentale, °
son avis, portait sur lactroe de l'arbitre
d'entendre le litige, et non pas sur le recours que
pouvait intenter le sergent Shotton. La question
cemgtaiie donc de savoir si le litige entre les

partiexalilait de I'application, de l'interpta-

tion, de I'administration ou dee€ut®xi de la
convention collective. Le juge Vancise aesoulign”
gue ce n'est pas la qualification de I'affaire sur le

plan juridique, maiseponsea’ la question de

savoir si les faits du litige ssnpaida conven-
tion collective, quietstndhante dans la e’
sente affairegilerhent fait ressortir que deux

governs the terms and conditions of employmentegimes egissent les membres du corps de police:

for all matters except discipline, whilthe Police
Act governs all matters of discipline including dis-
missal.

la convention collectiveedit les conditions d’em-
ploi dans tous les litigelexception de ceux
relatifsa’ la discipline, alors qué&he Police Act

régit tous les litiges relatifa la discipline, y com-
pris les renvois.

Vancise J.A. found that, following this Court’s
decisions inS. Anne Nackawic Pulp & Paper Co.
v. Canadian Paper Workers Union, Local 219,
[1986] 1 S.C.R. 704Weber v. Ontario Hydro,
[1995] 2 S.C.R. 929, andNew Brunswick v.
O'Leary, [1995] 2 S.C.R. 967, there were two
steps to determining whether the arbitrator had

Le juge Vancise a conclu que, compte tenu de
décisions de notre Cour das Anne Nackawic
Pulp & Paper Co. c. Syndicat canadien des tra-
vailleurs du papier, section locale 219, [1986] 1
R.C.S. 704, Weber c. Ontario Hydro, [1995]

2 R.C.S. 929\ aiveau-Brunswick c. O’ Leary,

[1995] 2 R.C.S. 967, il y avaitetimes ‘pour

jurisdiction to hear and decide Sgt. Shotton’s etedminer si l'arbitre avait corepénce pour

grievance. The first step was to define the essential
character of the dispute in the context of the facts.

entendre et juger le grief du sergent Shotton. La
Enengifape consistaiad pEciser I'essence du
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The second step was to determine whether the dis-  litige dans le contexte des faits. La seconde consis-
pute fell within the ambit or terms of the collective  tait Bterminer si le litigeefait vi€ par la
agreement. He found that the dispute clearly  convention collectivataitl d’avis qu’il portait
centred around discipline. There had been an inter-  clairement sur la discipline. Il y avait eu une
nal investigation leading to a recommendation for  etgiriterne qui a merd une recommandation
formal charges. There had been notice of intention  pour que soieeépalts accusations. Il y avait
to initiate formal disciplinary proceedings. The eu un avis dintention d’intenter degsdores’
matter was then resolved informally through resig-  disciplinaires. L’affaire a ens@iteediée de
nation. The informal resolution of the disciplinary = mexeiinformelle par suite d’uneediission. Le
matter did not change the essential character of theglement informel de ce litige disciplinaire n’en a
dispute from a disciplinary matter to an employ- pas medigssence; autrement dit, il n'a pas
ment matter. charmglne affaire disciplinaire en une affaire rela-

tive & I'emploi.

Vancise J.A. found thathe Police Act and Reg- Selon le juge VanciseThe Police Act et le
ulations set out a comprehensive code for the egl&nmentetablissaient un code complegissant
investigation and adjudication of disciplinary pro- I'eetpiTelative aux praciures disciplinaires et

ceedings. There was no corresponding procedure eglament de celles-ci. Il n'y avait aucune pro-
in the collective agreement. He found, therefore, eduté correspondante dans la convention collec-
that the arbitrator did not have jurisdiction to con-  tive. |l a dosiemiiiré que I'arbitre n'avait pas
sider the dispute. corgpgnce pour examiner le litige.

With respect, | disagree with the reasons of the En toute @férence, je suis eredaccord avec les
majority of the Court of Appeal. | agree in sub-  motifs des juges majoritaires de la Cour d’appel. Je
stance with the reasons of Vancise J.A. in dissent.  souscris sur le fond aux motifs de dissidence du
The arbitrator was correct in finding that she did  juge Vancise. L'arbitre a eu raison de conclure

not have jurisdiction to hear this dispute. gu'elle n'avait pas ebemge pour entendre le
litige.
IV. Legislation IV. Les dispositionselislatives applicables

The Police Act, 1990, S.S. 1990-91, c. P-15.01  The Palice Act, 1990, S.S. 1990-91, ch. P-15.01
[TRADUCTION]
60(1) Where, in the opinion of the chief, a member has60(1) Lorsqua son avis, un membre:

(a) been convicted of an offence pursuant to: efpakclae coupable d’'une infraction susceptible
de le rendre inapta exercer les fonctions de policier
en application de I'une ou l'autre des lois suivantes:

(i) the Criminal Code (Canada), as amended from (i) @ode criminel (Canada), dans sa version
time to time; modifée;
(ii) any other Act of the Parliament of Canada; or (ii) toute autreeldértile;
(iii) any Act; (i) toute loi;
that may render the member unsuitable for police ser-
vice;
(b) conducted himself or herself in a manner that, b) s’est conduit d’'unenmmayii, malge’les efforts
despite remedial efforts, renders the member unsuita- eplog@s pour y reradier, le rend inapta éxercer les
ble for police service or establishes the member as fonctions de policier ou @étentapéetegard;

incompetent for police service;
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the chief may, on the grounds of the unsuitability or
incompetence of the member:

(c) order dismissal of the member;
(d) order demotion of the member;

(e) order suspension of the member with or without
pay for a period of up to 60 days;

(f) order a period of probation or close supervision of
the member;

(g) order the member to undergo counselling, treat-
ment or training;

(h) issue a reprimand to the member;
(i) make any order he or she deems fit; or

()) do any combination of the things mentioned in
clauses (c) to (i).

(2) Where the chief has made an order pursuant to sub-
section (1), the chief shall immediately give notice in
writing to the member of the basis for that decision.

(3) Where a collective bargaining agreement provides a
procedure for terminating the services of a member for
reasons other than those provided in this Part, that pro-

le chef peut, pour des motifs d’inaptitude ou dincomp”
tence:

c) ordonner son renvoi;
d) ordonnereteogradation;

e) ordonner sa suspension avec ou sans salaire pen-
dant uregigpde d’au plus 60 jours;

f) lui imposer erieqe de probation ou le soumet-
tr& une surveillance stricte;

g) lui ordonner de consulter un service de counseling,
de subir un traitement ou de recevoir une formation;

h)dprimander;
i) prendre toute ordonnance qu'’il estime juste;

j) lui infliger une combinaison des sanctions mention-
@es aux alieés c)a'i).

(2) Lorsqu’il a rendu une ordonnance aux termes du
paragraphe (1), le chef avisdiatenient le membre
gmit du fondement de sa&dsion.

(3) Lorsque la convention collentie yamé proe-
dure applizdhleessation des services d'un membre
pour des motifs autres que ceux quessqalr Vis”

cedure shall be used for terminating the services of a esepté partie, la cessation des services s’effectue con-

member for the reasons provided in the collective bar-
gaining agreement.

dararita la proedure et aux motifs prvus dans la

convention collective.

61(1) Within 30 days after the day on which a member61(1) Dans les 30 jours de la transmission de l'avis

is given notice of a decision of a chief pursuant to sec-
tion 60, the member may appeal that decision to a hear-
ing officer.

d’enisidoh du chef rendue en application de l'article
60, le membre peut interjeter apalisienadévant

un agent d’audition.

66 Within 30 days after the day on which a member is66 Dans les 30 jours de la transmission d'ueeision

informed of a decision pursuant to section 65, the mem-
ber or the chief may apply to the commission for per-
mission to appeal the decision pursuant to section 69.

69.

rendue en application de l'article 65, le membre ou le
chef peut demana@@ommission I'autorisation d'in-
terjeter appel deidmrd’en application de Il'article

69(1) A person entitled to apply to the commission for69(1) Toute personne ayant le droit de demander l'auto-

permission to appeal shall serve on the commission a
notice of application for permission to appeal all or part
of the decision to the commission.

(4) The commission shall grant permission to appeal
where:

(a) the investigator seeks permission to appeal on the
investigator's own behalf or on behalf of a complain-
ant;

risation d'interjeter appel devant la commission doit
signdiecelle-ci un avis de demande d’autorisation

d’appel de tout ou partie dediaiol.

(4) La commission accorde l'autorisation d’appel dans

I'un ou l'autre des cas suivants:

a) #engqudemande lautorisation d'interjeter
appel en son propre nom ou au nom du plaignant;
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(b) the decision affecting the member or chief seeking bgdssbn touchant le membre ou le chef qui inter-
an appeal imposes: jette appel inflige I'une ou l'autre des sanctions sui-
vantes:
(i) dismissal; or (i) un renvoi,
(ii) a demotion in rank; (ii) uneetfogradation;
(c) after considering: ¢) la commission a desogcupations au sujet de la

rigueur ou de l'impartialé” de I'engete ou de l'au-
dience apgs avoir exami@a la fois:

(i) the notice of application; (i) 'avis de demande,

(ii) the record; and (i) le dossier,

(iii) any other information the commission consid- (iii) tout autre renseignement gu’elle estme n”
ers necessary; saire;

the commission has concerns regarding the thorough-
ness or fairness of the investigation or hearing;

(d) in the opinion of the commission, the disciplinary d) de I'avis de la commission, la mesure disciplinaire
action imposed may not be comparable to disciplinary iefligé peut pastre compagé aux mesures disci-
action imposed with respect to similar proceedings; or plinaires eéefliglans des predures semblables;
(e) there are any other grounds that the commission e) il existe un autre motif d’appel que la commission
considers appropriate. estime apprepri’
The Trade Union Act, R.S.S. 1978, c. T-17 The Trade Union Act, R.S.S. 1978, ch. T-17
[TRADUCTION]

25(1) All differences between the parties to a collective25(1) Tout differend qui surgit entre les partiasuhe
bargaining agreement or persons bound by the collec- convention collective, entre les persasngsmrli’

tive bargaining agreement or on whose behalf the col- celle-ci ou entre les personnes pour le compte desquelles
lective bargaining agreement was entered into respect- elie @nclue, et qui porte sur le sens, I'application

ing its meaning, application or alleged violation, ou uneeacekon alégLee de cette convention, y com-
including a question as to whether a matter is arbitrable, pris la question de savoir si une affaire est arbitrable,
are to be settled by arbitration after exhausting any  eatoit Eglé par voie d’arbitrage aps que toutes les
grievance procedure established by the collective bar- egdue$ deaglement des griefstablies dans la con-

gaining agreement. vention collective @t épui€es.
V. The Collective Agreement V. La convention collective
[TRADUCTION]
ARTICLE 8 — GRIEVANCES AND DISPUTES ARTICLE 8 — GRIEFS ET LITIGES
The provisions of this Article are not intended to be uti- Les dispositions eemgrarticle ne sont pas cees’

lized in any circumstances where the provisions of theetre (tili€es dans les cas ¢s dispositions de la Police
Saskatchewan Police Act and Regulations thereunder Act de la Saskatchewan eteggeswnt d'applica-
apply. tion s’appliquent.

ARTICLE 9 — TERMINATION OF SERVICE ARTICLE 9 — CESSATION DES SERVICES

(a) (i) Notwithstanding the times at which or the man- a) (ippetidamment de sende de emureration et
ner in which an employee is paid, every permanent de laemeadont il est pay, tout emplog” perma-
employee shall be entitled, and subject to Article nent a le droit, ssaesve de l'article 8 susmen-
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eight (8) hereof, to receive two (2) weeks’ written tienrde recevoir un pavis €crit de deux (2)

notice that his/her services are no longer required semaines selon lequel ses services ne sont plus requis
and, in turn, each employee shall be required to give et, en contrepartie, toutecegilégnhu de donner

two (2) weeks written notice of his/her intention to uegwis de deux (2) semaines de son intention de
terminate his/her employment with the Board. mettreafison emploi aups du Conseil.

(b) Where, in the opinion of the Chief of Police, the b) L'emplaivil qui, de l'avis du chef de police, a

conduct of a civilian employee is such as to warrant une conduite telle qu'un renvoi est nestdidit
dismissal, the civilian employee shall not be dis- @ias fenvog! il doit plutt étre suspendu jusqu’
missed but shall be suspended pending such dismis- son renvoi et la suspenstne doibfiree par

sal and the suspension shall be confirmed, in writ- ecrit.” Imnédiatement ags la suspension, le chef de
ing. Immediately following such suspension, the police doit en aviser I'Association et le Board of
Chief of Police shall notify the Association and the Police Commissioners et indiquerecpar Iés
Board of Police Commissioners, outlining, in writ- motifs de la suspension et du ranvenir. Sur

ing, the reasons for the suspension and pending dis- eception de cet avis, I'Association peut interjeter
missal. The Association shall, upon receipt of such appel devant le Conseil contre la suspension et le
notice, have the right to appeal to the Board against remveenir, conforrement aux praadureseta-

the suspension and pending dismissal, in accor- bligarticle 8 de la pSente Convention.

dance with the procedures set forth in Article (8) of
this Agreement.

VI. Analysis VI. Analyse

The issue in this appeal is whether the dispute Il s'agit en I'esgce de dferminer si le litige 21
between Sgt. Shotton and the Employer arises out  opposant le sergent Shotton et I'Empkyeur rel”
of the collective agreement. If it does, the arbitra- de la convention collective. Dans [I'affirmative,
tor had jurisdiction to hear and decide the dispute, [l'arbitre avaitemmge pour entendre et juger le
and was incorrect in refusing to do so. This litige et elle a eu tort de refuser de le faiet. L'arr”
Court’s decision inMeber, supra, provides the test Weber, précitt, de notre Couerionce le crére
for determining this question. pouepondrea’ cette question.

In Weber, this Court was asked to determine DansWeber, notre Cour &€ appetea ddtermi- 22

when employees and employers are precluded ner dans quels agne Egislatif pgvoyant
from resolving their disputes in the courts by aleg-  l'arbitrageeetoire de tous les défénds relatifs
islative scheme providing for binding arbitration a uhe convention collective eextie les empl@s
of all disputes relating to their collective agree- et les employeess gar cette convention de
ment. McLachlin J., for the majority of the Court, egtér leurs diférends devant les tribunaux. Le
accepted the exclusive jurisdiction model for deter-  juge McLachlin, au nom de la ejagoaitcejgt”
mining the appropriate forum for resolving a dis- le eledde la comgtence exclusive pouretEr-
pute that arises in an employment context. Pursu-  miner quel est le tribunal appoaprégler un
ant to the exclusive jurisdiction model, if a  eif€nd qui survient dans un contexte d’emploi.
difference between the parties arises from the  Suivant lelmatt la comgtence exclusive, si
interpretation, application, administration or viola-  uneliéfid qui oppose les partiescdule de I'in-
tion of their collective agreement, the claimant tetation, de l'application, de I'administration
must proceed by arbitration, absent a mutually ou de Boet6n de leur convention collective,
agreed settlement. No other forum has the power le demandeur doit avoir racbanmsitrage,a’
défaut de eglement mutuellement convenu. Aucun
autre tribunal n'a le pouvoir d’entendre une action
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to entertain an action in respect of that dispute: see
Weber, at paras. 50-54.

In accepting the exclusive jurisdiction model,
McLachlin J. rejected the concurrent model, which
stated that where an action is recognized by the
common law or by statute, it may be heard by a
court, notwithstanding that it arises in the labour
relations context. Pursuant to this model, the col-
lective agreement cannot deprive a court of its

relativeaneat litige: voirWeber, précité, aux

par. 3054.

En acceptant le medE de la comgtence exclu-

sive, le juge McLachlin & rejetiogle de la
concomitance, selon lequel l'action reconnue en
common law ou par la loetpewntendue par

un tribunal, peu importe qu'elle se pose dans le
contexte des relations du travail. @omgate”

ce aiepda convention collective ne peut pas

traditional jurisdiction. McLachlin J. also rejected epd'sgder un tribunal de sa coetphce tradition-

the model of overlapping jurisdiction. This model
envisions that courts can retain jurisdiction over
those issues which go beyond the traditional sub-
ject matter of labour law, notwithstanding that the
facts of the dispute arise out of the collective
agreement. The rationale for rejecting these two
models was expressed by Estey J., for the Court, in
. Anne Nackawic, supra, at pp. 718-19, and
adopted by McLachlin J. inMeber, supra, at
para. 41, as follows:

nelle. Le juge McLachliegalement rejet’le

gleddu chevauchement de caatgrice. Selon
ceelapdes tribunaux peuvent conserver leur
cetapte quant aux questions québdfdent

I'objet traditionnel du droit du traveihensi les

faits du litgmwdént de la convention collec-

tive. Le raisonnement suivi pour rejeter ces deux

mebks aett énon& par le juge Estey, au nom de
la Cour, dansX. Anne Nackawic, précité, aux
pp. 718 et 719, et adopar le juge McLachlin

dansWeber, précité, au par. 41:

The collective agreement establishes the broad
parameters of the relationship between the employer and
his employees. This relationship is properly regulated
through arbitration and it would, in general, subvert
both the relationship and the statutory scheme under
which it arises to hold that matters addressed and gov-
erned by the collective agreement may nevertheless be
the subject of actions in the courts at common
law. . . .The more modern approach is to consider that
labour relations legislation provides a code governing
all aspects of labour relations, and that it would offend
the legislative scheme to permit the parties to a collec-

La convention colletblé les grands paraties

du rapport qui existe entre I'employeur et ses. employ”
Ce rapport est djust marere appropgée par I'ar-
bitrage etesgra;, ce serait bouleverser et le rapport
etglene” Egislatif dont il &coule que de conclure

que les questmssetiggies par la convention col-

lective peaaaniains faire I'objet d’actions devant
les tribunauxcoemon law. [...] L’attitude plus
moderne coagistesigrer que les lois en mate de
relations de tragadipnt un codeegissant tous les
aspects des relations de travail et que l'on porterait
atteihbezonomie de la loi en permettant aux parties

tive agreement, or the employees on whose behalf it was une’ convention collective ou aux emmsypour le

negotiated, to have recourse to the ordinary courts
which are in the circumstances a duplicative forum to
which the legislature has not assigned these tasks.

compte desquelstéllgégocie, d’avoir recours aux
tribunaux ordinaires qui sont dans les circonstances une
juridiction faisant double a@tapleglle ladgislature

n'a pas attriba’ces déthes.

Therefore, in determining whether an adjudicative
body has jurisdiction to hear a dispute, a decision-
maker must adhere to the intention of the legisla-

Par enunexit, pour eferminer si elle a conep”
tence pour entendre un litige, l'ingeisoand”
nelle doit se confarltietention du €gislateur

ture as set out in the legislative scheme, oenorni@e dans le ou les textesglSlatifs Egissant

schemes, governing the parties.

While McLachlin J. embraced the exclusive
jurisdiction model, she emphasized that the exis-
tence of an employment relationshper se, does
not grant an arbitrator the jurisdiction to hear or

les parties.

Bien que le juge McLachlin ait adapté moele

de la emnpé exclusive, elle a soulgmue

I'existence d’'une relation d’emploi en soi n'ac-

corde gdiarbitre la comptence d’entendre et
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decide a dispute. Only those disputes which
expressly or inferentially arise out of the collective
agreement are foreclosed to the courts:\&eer,

at para. 54.

To determine whether a dispute arises out of the Pour dterminer si un litigeasulte de la conven-

collective agreement, we must therefore consider
two elements: the nature of the dispute and the
ambit of the collective agreement. In considering
the nature of the dispute, the goal is to determine
its essential character. This determination must
proceed on the basis of the facts surrounding the

dispute between the parties, and not on the basis of
entourant le litige qui oppose les parties: voir

how the legal issues may be framed: ¥ésber,

de juger un litige. Seuls les litigessalent
exprEgit ou implicitement de la convention

collectiveéchappent aux tribunaux: vdiveber, au
par. 54.

25

tion collective, nous devons donc tenir compte de
deux aspects: la nature du litige et le champ

d’application de la convention collective. L'exa-
men de la nature du litige ersekterminer
'essence. Cattemiliation s’effectue compte

tenu non pas aeradfat les questions juri-
diques peetventfofmuEes, mais des faits

supra, at para. 43. Simply, the decision-makerWeber, précité, au par. 43. Ags en avoir exama’

must determine whether, having examined the fac-
tual context of the dispute, its essential character
concerns a subject matter that is covered by the
collective agreement. Upon determining the essen-
tial character of the dispute, the decision-maker
must examine the provisions of the collective
agreement to determine whether it contemplates
such factual situations. It is clear that the collective
agreement need not provide for the subject matter
of the dispute explicitly. If the essential character
of the dispute arises either explicitly, or implicitly,
from the interpretation, application, administration
or violation of the collective agreement, the dis-
pute is within the sole jurisdiction of an arbitrator
to decide: see, e.glfeber, at para. 54New Bruns-
wick v. O'Leary, supra, at para. 6.

le contexte factuel, l'instanrstomtielle doit
tout simplene¢ertrdner si I'essence du litige
concerne ureeemadie par la convention col-
lectiveesfgoroiretabli 'essence du litige, l'ins-
tammisibnnelle doit examiner les dispositions
de la convention collective afiretdemitier si
edieofirtdes situations factuelles de ce genre. I
est clair qu’il n'est @asssaire que la conven-
tion collectemoiprTobjet du litige de feqn
explicite. Si I'essence du ldigmile” express’
ment ou implicitement de I'inééapion, de I'ap-
plication, de I'administration ou de dinégh
de la convention collective, I'arbitre aEomog”
exclusive pour statuer sur le litige: voir, par

exemple Weber, au par. 54Nouveau-Brunswick c.
O'Leary, précité, au par. 6.

Before proceeding to an analysis of the ambit of Avant d’analyser le champ d'application de Ea

the collective agreement, it is important to recog-
nize that inWeber this Court was asked to choose

between arbitration and the courts as the two possi-

ble forums for hearing the dispute. In the case at

convention collective, il importe de rg@nna”
gue, dansetaveber, notre Cour &t appetea

choisir qui des arbitres ou des tribunauea comp’
tence pour entendre le litige. Eceldée

bar, The Police Act and Regulations form an inter- Police Act et le Reglement forment un autre
vening statutory regime which also governs theegimie Egislatif qui Egit également les rapports

relationship between the parties. As | have stated
above, the rationale for adopting the exclusive

entre les parties. Comme je 'ai ragoidodn’
demment, lelmald la comgtence exclusive a

jurisdiction model was to ensure that the legisla-ett adopt” afin de garantir que lattribution de

tive scheme in issue was not frustrated by the con-
ferral of jurisdiction upon an adjudicative body

that was not intended by the legislature. The ques-
tion, therefore, is whether the legislature intended
this dispute to be governed by the collective agree-

etanpé a’ une instance etisionnelle que
n'avait pas enesalg Egislateur ne porte pas
atteintegame Egislatif en cause. Il faut donc
se demandeegid@téur a voulu que legsént
litige eqgitpéar la convention collective ou par

ment orThe Police Act and Regulations. If neither The Police Act et le Reglement. Lorsque ni I'ar-
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the arbitrator, nor the Commission have jurisdic-  bitre ni la Commission n'ont eteng® pour

tion to hear the dispute, a court would possess entendre le litige, les tribunaexiepbssne
residual jurisdiction to resolve the dispute. | agree  @iamre esSiduelle pour a@gler le litige. Tout

with Vancise J.A. that the approach described in  comme le juge Vancise, j'estime queele mod®
Weber applies when it is necessary to decide which ecrid dansheber s’applique quand il fautedérmi-

of the two competing statutory regimes should ner lequel de dmgimes &gislatifs concurrents
govern a dispute. devraiegir le litige.

Section 25(1) ofThe Trade Union Act requires En vertu du par. 25(1) denhe Trade Union Act,
that all differences between the parties to a collec-  towdrdiffd qui surgit entre les part@sine con-
tive agreement regarding its meaning, application  vention collective et qui porte sur le sens, I'appli-
or alleged violation are to be settled by arbitration. cation ou KHoetidon alEglEe de cette conven-
On the other hand, Article 8 of the collective tion deitre” €glé par voie d'arbitrage. Par
agreement emphasizes that those disputes that fall  ailleurs, 'article 8 de la convention collective pr’
within the ambit ofThe Police Act and Regulations  cise que les litigeseggdarThe Police Act et le
are not arbitrable. The task, therefore, is to deter- eglénent ne sont pas arbitrables. Il s'agit donc de
mine whether the essential character of the disputeetermiiner si I'essence du litige opposant le ser-
between Sgt. Shotton and the appellant falls within ~ gent Shotton et I'appetard da la convention
the ambit of the collective agreement, or whether it  collective ou si elle estpis’le agime Egisla-
falls within the statutory scheme set outThe tif etabli dansThe Police Act et le Reglement.
Police Act and Regulations.

The Union contends that the essential character Le Syndicat petend que I'essence du litige en
of the dispute in the case at bar is not disciplinary.  €esph’est pas disciplinaire. Il soutient que,
It contends that the dispute is one in which an  dansdaepté affaire, un agentedle qu'il a
officer is alleging that his resignation was secured  dosa @mission sous la contrainte, dans des
from him under duress, in circumstances in which  circonstances dans lesquelletail pds en
he was not capable of exercising proper judgment.  mesure de bien exercer son jugement. |l maintient
It contends that the issue in this case is properly  que la question ertéesgi qualiféa bon droit
characterized as a dispute between the parties over  de litige opposant les parties lquealidig
the validity of a resignation. Resignation is a mat-  d’'uamigsion. Une ehission peut uniqguement
ter that can only arise out of the employment rela-esulter d’'une relation d’emploi. Le Syndicat fonde
tionship. The Union finds support for this conten-  cettegation sur I'article 9 de la convention col-
tion in Article 9 of the collective agreement, which  lective, gquevpit qu'un pgavis doitetre done’
provides for notice in the event that either an  dans le edemployé ou I'employeur met fim "
employee or the employer terminates the employ-  la relation d’emploi.
ment relationship.

With respect, | disagree with the Union’s inter- En toute @férence, je ne suis pas d’'accord avec
pretation of the essential character of the dispute in  I'intéaion que le Syndicat donrel'essence
this case. To determine the essential character of  du litige erd&spour éferminer I'essence du
the dispute, we must examine the factual context in litige, nous devons examiner le contexte factuel

which it arose, not its legal characterization. dans lequel ileestmrion pas sa qualification sur

| agree with Vancise J.A. that, in light of the le plan juridique. Je conviens avec le juge Vancise
agreed statement of facts, this dispute clearly cen-  que, selon Eexpogint des faits, le gsent

tres on discipline. The dispute began when Sgt.  litige porte clairement sur la discipline. Le litige a
Shotton was advised that he would be charged with  conmenguend le sergent Shottore® informg
discreditable conduct pursuant to the Regulations.  qu'il serait imal#ptonduite eshonorante aux

He was also told that the Chief of Police intended  termesedjleRient. Il &egalemenett avi€ que
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to initiate disciplinary proceedings with a view to  le chef de police avait I'intention d’intenter des
dismissal. Some time later, Sgt. Shotton was eatacés disciplinaires en vue de son renvoi.
informed by the Chief of Police that discipline  Quelque tempssape chef de police a infoem”
orders would be signed if notices of formal disci- le sergent Shotton que des ordonnances discipli-
pline proceedings were successful. It was in this  naires seraieaesignon donnait suite aux avis
factual context that Sgt. Shotton was given the  d'intention d'intenter desedues discipli-
option of resigning rather than being disciplined.  naires. C'est dans ce contexte factuel que le
| agree with Vancise J.A. that the informal resolu-  sergent Shotton s’est vu offrir la pasdileilit”
tion of this disciplinary matter did not change its emiSsionner plutf' que de faire I'objet de mesures
essential character. disciplinaires. Je conviens avec le juge Vancise que
le réglement informel de cette affaire disciplinaire
n'en a pas modifi'I'essence.

| turn now to the collective agreement to deter- Je passe maintenaat’@éxamen de la convention =0

mine whether the dispute falls within the ambit of  collective afinaterdiiner si le litige est waspar

its provisions. In determining whether the dispute  ses dispositions. Pour examiner cette question,
falls within the ambit of the collective agreement,  nous devons gardérsprit que le dgislateur

we must bear in mind that the legislature intended  voulait que les membres du corps de police de
that the members of the Regina Police Force be  Regina segstpar deuxegimes distincts, soit
governed by two separate schemes, the collective  la convention collective, aifi$iece@ice Act
agreement andlhe Palice Act and Regulations. In et leeglement. Pour etérminer si le litige est
determining whether the dispute is arbitrable, we  arbitrable, nous ne pouvons pastertéapron-

cannot interpret the collective agreement in a man-  vention collective d’uneermagiii porterait

ner that would offend the legislative scheme set  atteintegime€ Egislatif établi dansThe Police

out in The Palice Act and Regulations. The provi- Act et le Reglement. Les dispositions de la conven-
sions of the collective agreement, therefore, must  tion collective doivent etemdnierpetées eu

be interpreted in light of the scheme set outhe  égard au egime €tabli dansThe Police Act et le

Palice Act and Regulations. This is recognized in edgRment. Cela est reconad’article 8 de la con-

Article 8 of the collective agreement itself, which  vention collectivam®,” dans lequel il estqmiss
emphasizes that the collective agreement is not  que la convention collective n'est pagttens’
intended to be utilized in any circumstances where  eélislans les casuoles dispositions ddhe

the provisions ofThe Police Act and Regulations Police Act et du Reglement s’appliquent. L’article

apply. Article 9 of the collective agreement deals 9 de la convention collective porte sur la cessation
with termination, but provides only for the notice  des services, masopruniquement les exi-
requirements for dismissal or retirement of perma-  gencesedwiprén cas de renvoi ou de retraite
nent employees, dismissal of civilian employees, d'emgdoyermanents, de renvoi d'empsy’

and notice requirements in the event that the entire  civils et de remplacement de I'ensemble du corps
force be replaced. The collective agreement does  de police. La convention collectgi pag’le

not govern dismissal for cause. In addition, there  renvoi moftw outre, elle ne comporte aucune

are no provisions in the collective agreement  dispositiocevgyant I'examen et leeglement

which provide for the investigation or adjudication  d’affaires disciplinaires mettant en cause des
of disciplinary matters involving members of the  membres du corps policier.

police force.

As Vancise J.A. outlined extensively in his dis- Comme le juge Vancise I'a indiqude faon 31

sent, bothThe Police Act and the Regulations spe- etdillée dans sa dissidencEhe Police Act et le
cifically address the procedural issues at the inves-egldient traitent expremsient des questions
tigative, adjudicative and appeal stages of a quacdles soulegs auxefapes d’encete, de
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disciplinary process. The detailed provisions in the eciglon et d’appel d'une predure disciplinaire.
legislative scheme governing disciplinary matters  Les dispositietslidés du egime Egislatif qui
are a clear indication that the legislature intendedegit tés affaires disciplinaires indiquent clairement
to provide a complete code withithe Police Act  que le Egislateur voulait qu&he Police Act et le
and Regulations for the resolution of disciplinary egRment constituent un code complet pour le
matters involving members of the police force. eglement des affaires disciplinaires mettant en
This is reflective of a well-founded public policy = cause des membres du corps policier. Gaa refl®
that police boards shall have the exclusive respon-  une politique gouvernemesgiimel” selon
sibility for maintaining an efficient police force in  laquelle les commissions de police doivent avoir la
the community. The ability to discipline members  responsalekiclusive du maintien d'un corps de
of the force is integral to this role. Accordingly, no  police efficient dans la collectiti€ pouvoir
discretion exists to select another legal mechanism,  d'imposer des mesures disciplinaires aux membres
such as arbitration, to proceed against a police  du corps policier fait paetieame de ceolé.
officer in respect of a disciplinary matter: see, e.qg.,  Paregumsit, il n’existe aucun pouvoir diser”
Re Proctor and Sarnia Board of Commissionersof ~ tionnaire de choisir un autreemanisme juridique,
Police (1979), 99 D.L.R. (3d) 356 (Ont. C.A.), at tel que l'arbitrage, pour poursuivre un policier
p. 371 per Wilson J.A. in dissent), majority  relativemeatune affaire disciplinaire: voir, par
reversed, [1980] 2 S.C.R. 727; P. Ceysskrgal  exempleRe Proctor and Sarnia Board of Commis-
Aspects of Policing (loose-leaf), at p. 5-2. Gener- sioners of Police (1979), 99 D.L.R. (3d) 356 (C.A.
ally, when both parties agree that it is appropriate,  Cmtg,p. 371 (le juge Wilson, dissidentegcd”
a resignation is an acceptable means of resolving a  sion de la engjfiritiée, [1980] 2 R.C.S. 727;
disciplinary dispute. However, where a mutually  P. Ceysskeegal Aspects of Policing (feuilles
agreed settlement is impossible, both parties to the = mokdlda)p. 5-2. Enagle ¢grérale, quand les
dispute must resort to the disciplinary procedures  deux parties en conviennesmisaiall est un
provided under the collective agreement and/or the = moyen acceptablglateuri litige relevant d'une
legislation governing their labour relationship.  question de discipline. Toutefois, s'il est impossi-
These procedures are meant to be all-inclusive in  ble d’en seuire’ entente, les deux parties au
order to ensure certainty and fairness when the litige doivent recourir aurdpres” discipli-
parties cannot reach a negotiated agreement. naisalgy 'dans la convention collective ou
dans les mesuregdislatives egissant leurs rela-
tions du travail, ou dans les deux. Ces ptuwrés
sont censésetre globales, de ¢an a assurer un
dege de certitude et djuie quand les parties ne
parviennent pasa une ententeagocge.

Having examined the ambit of the collective Ayant examig le champ d'application de la
agreement, and dfhe Police Act and Regulations,  convention collective ainsi queTde Police Act
it is clear that the dispute between Sgt. Shotton and  etedieRent, il est clair que le litige opposant
the Employer did not arise, either explicitly or  le sergent Shotton et 'employewacoeldit pas,
inferentially, from the interpretation, application,  expesssht ou implicitement, de I'intergtdtion,
administration or violation of the collective agree-  de I'application, de I'administration ou deeFinex”
ment. The essential character of the dispute was  cution de la convention collective. Letditige -
disciplinary, and the legislature intended for such  essentiellement disciplinaire, egistat€ur a
disputes to fall within the ambit dfhe Police Act  voulu que de tels litiges soierdgis parThe Police
and Regulations. As a result, | agree withAct et le Reiglement. En comrsjuence, je conviens
Vancise J.A. that the arbitrator did not have juris-  avec le juge Vancise que l'arbitre n’avait pas com-
diction to hear and decide this matter. etgrice pour entendre et juger l@g@nte affaire.



[2000] 1 R.C.S. REGINA POLICE ASSN.C. REGINA POLICE COMMRS. Le juge Bastarache 377

Jackson J.A., for the majority of the Court of Le juge Jackson, s’exprimant au nom de la Coui®
Appeal, found that the dispute in the case at bar  d’apfseimajori€, a conclu que le litige en 'es-
must fall within the ambit of the collective agree- ecp devaitefre Egi par la convention collective
ment, because Sgt. Shotton had no means of com-  pardéeelice Act ne permettait pas au ser-
plaining underThe Police Act. In her view, the  gent Shotton depbser une plainté son avis, le
Chief of Police did not make an order for Sgt.  chef de police n'avait pas pris d’'ordonnance visant
Shotton’s dismissal, nor did he give written rea- le renvoi du sergent Shotton et ne lui avait pas
sons for his decision to Sgt. Shotton. In her opin-  doles” motifsecrits de sa effision. Selon elle,
ion, pursuant to ss. 60 and 61 Tfe Police Act, les art. 60 et 61 d&he Police Act prévoient que
these are preconditions to an appeal before a hear-  ces conditions etigergmplies avant qu'un
ing officer, and then the Commission. While it is  agent d’audition et ensuite la Commission puissent
not necessary to decide the issue in this appeal, entendre un appel. Bien gu'il ne so¢sEEmR”
with respect | disagree with her interpretation of  de trancher la question dans le cadeseati pr’
The Police Act in the context of this dispute. pourvoi, en toudéedénce, je ne suis pas d’accord

avec son intermtation deThe Police Act dans le
contexte du psent litige.

The underlying rationale for the approach to Le raisonnement qui sous-tend le retedadops” 34

determining jurisdiction set out iWeber, supra, dans l'arget Weber, précité, pour @terminer 'ins-

was based, in part, on the recognition that it would  taecesidhnelle comgtente etait fond, en par-

do violence to a comprehensive statutory scheme, tie, sur la reconnaissance que le fait de permettre

designed to govern all aspects of the relationship  que des litiges soient entendus par un tribunal autre

between parties in a labour relations setting, to  que celui gu@iptin Egime Egislatif complet

allow disputes to be heard in a forum other than  destirégir tous les aspects des rapports entre

that specified in the scheme: see, eQy.,Anne les parties dans le cadre des relations du travalil

Nackawic, supra, at p. 721;Weber, at para. 46. porterait atteinge ce ggime: voir, par exemple,

Consistent with this rationale, McLachlin J. advo-S. Anne Nackawic, précité, a la p. 721\Weber, pré-

cated a more liberal interpretation of the scheme e, aiti par. 46. Conforementa ce raisonnement,

governing the relationship between the parties, le juge McLachlireeopi une interptation

emphasizing that a dispute could arise either plusrdie” du egime Egissant le rapport entre

expressly or inferentially from that scheme. While les parties, soulignant qu’un litige poec@ul et

in Weber the statutory scheme in issue was the  expmaeat ou implicitement de ceegime.

Labour Relations Act, R.S.0O. 1990, c. L.2, in my  &ffie si le egime Egislatif en question dans I'ar-

view the same rationale applies in the case at baret Wabier était laLoi sur les relations de travail,

Here, the legislature has shown its intention to  L.R.O. 1990, ch. L.2eneemdisonnement s’ap-

have all matters relating to discipline governed by  pligueon avis dans la g@sénte affaire. En I'es-

The Police Act and Regulations. It has attempted to ece, le ¢gislateur a @montg l'intention d'assu-

provide a comprehensive scheme for both the  jettir toutes les questions de diadipéri®olice

investigation and adjudication of such disputes. AdAct et au Rglement. Il a teetd’établir un ggime

a result, we must avoid formalistic interpretations  complet pour I'examen etglemént de ces

of the provisions that would deny the Commission  litiges. En emprexice, nous devoreviter de

jurisdiction where it was clearly the intention of  donner aux dispositions des ettipns forma-

the legislature that the Commission hear the dis- listes qui priveraient la Commission de sa comp”

pute. tence alors que ledislateur a clairement voulu
gu’elle entende le litige.

In Weber, McLachlin J. emphasized that dis- Dans Weber, le juge McLachlin a soulign” 35
putes which either expressly or inferentially arise  qu’un arbitre devait entendre les litigesujui r’
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from the collective agreement should be heard by  tent exginesg ou implicitement de la conven-
an arbitrator. As a result, an arbitrator may seize  tion collective. Un arbitre peut dondreatinga”
jurisdiction of a dispute even when the factual con-  litiggmmalorsque le contexte factuel de celui-ci
text of that dispute extends beyond what was etesil au-del'de ce que proit expressment la
expressly provided for in the collective agreement,  convention collective et comprend ce qui y est
to include what is inferentially provided. It is implicitemeneyu. C'est laeponsea’la question
whether the subject matter of the dispute expressly  de savoir si I'objet du litige est empressl
or inferentially is governed by the collective agree-  implicitemegt par la convention collective qui
ment that is determinative. As | have stated above, astrdinante. Comme je I'ai menticapiecs-
this approach applies equally in determining demment, ceelmoslappliqueegalement pour
whether the Commission has jurisdiction to hear etedhiner si la Commission est costgrite pour
the dispute in the case at bar. Therefore, even if  entendre le litige eecEesPar comsjuent,
The Police Act and Regulations do not expressly emm siThe Police Act et le Reglement ne @
provide for the type of disciplinary action that was  voient pas ex@messt le type de mesure disci-
taken in the case at bar, the action may still arise  plinaire @i @rise en I'esgce, celle-ci peut
inferentially from the disciplinary scheme which earimoins relever implicitement dagime disci-
the legislature has provided. plinaire qu’avar’le Egislateur.

Upon examining ss. 60, 61, 66 and 69Tbk Un examen des art. 60, 61, 66 et 69 Tihe
Police Act, it is clear that the legislature intended Police Act montre clairement que leedislateur
that hearing officers and, if necessary, the Com-  voulait que les agents d’audition et, s'il y a lieu, la
mission, would hear all appeals arising from the =~ Commission, entendent tous les agpeland”
dismissal of members of the police force. In my  du renvoi de membres du corps de/patios.
view, the fact that a member may not be subject to  avis, le fait qu'un membre puisse ne pas faire I'ob-
an order for dismissal is not sufficient to deprive  jet d’'une ordonnance de renvoi n'est pas suffisant
the Commission of this jurisdiction. In addition,  pour priver la Commission de saetente. En

the fact that the Chief of Police may not have fol-  outre, le fait que le chef de police a pu ne pas se
lowed the procedural requirement that he provide  confoan&xigence proedurale selon laquelle
written reasons for his decision is not sufficient to il doit motiveresasibn parecrit n’est pas suffi-

deprive the Commission of jurisdiction. The essen-  sant pour priver la Commission de steacmp’
tial character of the dispute remained a disciplinary  L'essence du litige est demdisciplinaire,
one, even if the Chief of Police did not follow the emmé si le chef de police ne s’est pas conéoan”
specific scheme in imposing a punishment. While egimie expes en infligeant une sanction. Bien
it is not necessary in this case to decide whether  qu'il ne soitguassdire en I'espe de dcider
the actions of the Chief of Police in refusing to  si le refus du chef de police d’accepter que le ser-
accept Sgt. Shotton’s withdrawal of his resignation  gent Shotton retire@megibnequivalaita un
amounted to a dismissalhe Police Act must be  renvoi,The Police Act doit étre interpette de
interpreted liberally, to ensure that all forms of dis- cofa, likérale afin de garantir que toutes les
missal, including constructive dismissal, may be formes de renvoi, y compris lesdmmghts
appealed to the adjudicative body designated byeguis, puissent faire I'objet d'un appel devant

the legislature. InWeber, supra, at para. 73, [linstanceedisionnelle dsigrée par ledgislateur.
McLachlin J. summarized the conduct of the  Déveber, précité, le juge McLachlin aesung
employer, as follows: ainsi le comportement de I'employeur, au par. 73:
Hydro’s alleged actions were directly related to a pro- Les actions qu’on lui ingptitedfo] portaient directe-

cess which is expressly subject to the grievance proce- ment sur une pratiqueemqresssujettia la pro-
dure. While aspects of the alleged conduct may arguablyedure” de grief. Certains aspects du comportement
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have extended beyond what the parties contemplated, eguélpeuvent peuttfe sttre étendus au-delde ce
this does not alter the essential character of the conduct. que les parties avaiene,emasad’essence de la
conduite ne s’en trouve pas mod#i”

In my view, in this case the Chief of Police’s A mon avis, dans la psente affaire, les actions du
actions were directly related to the discipline pro-  chef de police portaient directement surées proc”
cedures inThe Police Act. dures disciplinaires prues danghe Palice Act.
As the arbitrator noted in her decision, the Com- Comme I'a no¢ I'arbitre dans saetision, la 37
mission has already entertained jurisdiction to = Commissioreja exere” sa cometence pour
determine the propriety of disciplinary actions  statuer suedgtihité de mesures disciplinaires
which failed to conform with the procedural quietdient pas conformes aux exigences @roc”
requirements for discipline or dismissal required  durales geeojirle €gime Egislatif quant aux
by the legislative scheme. Mitchell v. Board of = mesures disciplinaires ou aux renvois. Dans
Police Commissioners of the City of Moose Jaw, a  Mitchell c. Board of Police Commissioners of the
decision of the Commission rendered onCity of Moose Jaw, une @cision qu’elle a rendue
August 26, 1992, the Commission was asked to le 26 4892, la Commission at€ appede a
grant permission to appeal the dismissal of a chief  accorder I'autorisation d’interjeter appel du renvoi
of police. The employer had dismissed the Chief of  d’'un chef de police. L'’employeur avaitedavoy”
Police without any reasons. The employer argued  chef de police sans motifs. L’'employtendupr”
that he had not been dismissed, but that he had qu’il ne s’agissait pas d’'un renvoi mais d’'une ces-
been terminated in accordance with an employ-  sation de services cemfent@ un contrat de
ment contract, and thus that there was no right of  travail, et qu’il n’existait donc aucun droit d’appel
appeal before the Commission. The Commission  devant la Commission. La Commissionesst arriv”
found that, unless the legislation compelled a cona la tonclusion quea moins que la loi n'impose
trary conclusion, a hearing was required in every  une conclusion contraire, une audieiice
situation where a police officer could be dismissed.  requise chaque fois qu'un policieetee pan-
It thus concluded that it had the jurisdiction to  ®o¥lle a donc conclu qu'elle avait coetphce
determine the dispute. pour statuer sur le litige.

In my view, the Commission has the power to A mon avis, la Commission a le pouvoir de3®
determine its jurisdiction in the case at bar. Should reabensa cometence en l'esre. Si le ser-
Sgt. Shotton apply for an appeal, it is my view that  gent Shotton demande l'autorisation d'interjeter
pursuant to a liberal interpretation of ss. 60 and 61  appel, jestime que, cenfem& une interpe-
of The Police Act, which is consistent with the tation ditdle des art. 60 et 61 dbe Police Act et
approach set out iWeber, supra, the Commission  au metEénon& dansieber, précité, la Commis-
has jurisdiction to hear his dispute. It is clear that  sion a etanpé pour entendre son appel. Il est
the dispute in this case was disciplinary. The Com-  clair que le litige erdestmit de nature disci-
mission could therefore determine that the infor-  plinaire. La Commission pourrait eciderdque
mal resolution of the disciplinary matter amounted  églement informel de [affaire_disciplinaire
to a constructive dismissal. In my view, while the equivalaita un congdiement dgui€. A mon avis,
legislation does not expressly provide for this type  bien que la loiewigrpas expresgient ce type
of disciplinary action, it does arise impliedly from  de mesure disciplinaire, celleeierémplicite-
the statutory scheme. There is a well-founded pub-  merggime Egislatif. Une politique gouverne-
lic policy reflected in the comprehensive legisla-  mentalgitine se dgage du edime Egislatif
tive scheme, namely that police boards shall have  complet, savoir que les commissions de police ont
the exclusive responsibility for maintaining an  la responsabditClusive de maintenir un corps
efficient police force in the community. It is con-  de police efficient au sein de la collectivast
sistent with this well-founded public policy that  donc compatible avec cette politique que la Com-
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the Commission hear and decide those disciplinary ~ mission entende et juge les appels des affaires
disputes which expressly or impliedly arise from  disciplinaires qui sont expness ou implicite-

the statutory scheme. ment & par leegime Egislatif.

To summarize, the underlying rationale of the En résung, le raisonnement qui sous-tend kdrr”
decision inWeber, supra, is to ensure that jurisdic- Weber, précite, est que les questions de cemp’
tional issues are decided in a manner that is consis-  tence defirebiahckés d’'une maeie qui soit
tent with the statutory schemes governing the par-  conformegame Egislatif Bgissant les parties.
ties. The analysis applies whether the choice of Cette logique s’applique, gu’il s’agisse de choisir
forums is between the courts and a statutorily cre-  entre un tribunal et une instaisiendélle
ated adjudicative body, or between two statutorily eéerpar la loi ou entre deux organismesesrmar
created bodies. The key question in each case is la loi. La questiodant chaque cas est de
whether the essential character of a dispute, in its  savoir si I'essence du litige, dans son contexte fac-
factual context, arises either expressly or inferen-  tuel, est egpress’ou implicitement &€ par
tially from a statutory scheme. In determining this  egimie Egislatif. Pour statuer sur cette ques-
question, a liberal interpretation of the legislation  tion, il convient de damteedoi une interpta-
is required to ensure that a scheme is not offended tieraldbde fagna ce que I'attribution de com-
by the conferral of jurisdiction on a forum not etphcea’'une instance que n'avait pas envisalg
intended by the legislature. edislateur ne porte pas atteinte agimie.

The sole issue in this appeal is whether the arbi- La seule question en litige dans legght pour-
trator had the jurisdiction to hear and decide the  voi est de savoir si I'arbitre avait latenoep”
dispute between Sgt. Shotton and the Employer. In pour entendre et juger le litige opposant le sergent
my view, the arbitrator was correct in deciding that ~ Shotton et I'Employeoron avis, I'arbitre a eu
she did not have the jurisdiction to hear this dis- raisonediddl qu’elle n’avait pas coratgnce
pute. The majority of the Court of Appeal erred in  pour entendredsept’litige. Les juges majori-
reversing that decision. taires de la Cour d’appel ont commis une erreur en

infirmant cette dcision.

I would therefore allow the appeal accordingly, Je suis donc d’avis d’accueillir le pourvoi avec
with costs throughout. gpens dans toutes les cours.

Appeal allowed with costs. Pourvoi accueilli avec dépens.

Solicitor for the appellant: The City Solicitor’s Procureur de I'appelant: Le City Solicitor’s
Office, Regina. Office, Regina.

Solicitors  for  the respondents.  Wilson Procureurs des intimés; Wilson Rasmussen,

Rasmussen, Regina. Regina.



