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et

Roman Catholic School Board for
St. John’s Deuxiéme intimée

et

Avalon Consolidated School
Board Troiséme intimée

et
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Rsents: L’Heureux-Deib” Gonthier,

Les juges

McLachlin, lacobucci, Bastarache, Binnie et Arbour.

EN APPEL DE LA COUR D'’APPEL DE TERRE-NEUVE

Droit criminel — Jeunes contrevenants — Confiden-
tialite — Non-communication — Dossiers du tribunal
pour adolescents — Un tribunal pour adolescents com-
muniquait régulierement des copies de son rdle aux
commissions scolaires locales — A-t-il outrepassé sa
compétence? — La distribution du rdle contrevenait-elle
aux exigences de non-publication et de non-communica-
tion de la Loi sur les jeunes contrevenants? — Loi sur
les jeunes contrevenants, L.R.C. (1985), ch. Y-1, art. 38,
40 a 46.

Suivant la recommandation de son «Youth Justice
Concerns Committee», un organe consultatif auquel la
loi neeaenfiucun pouvoir ni aucune obligation, le
personnel du tribunal pour adolescgntJohn’'s a

conergattistribuer eguliérement sonalé hebdoma-

daire aux commissions scolaires localesdl.et r™

On the recommendation of its “Youth Justice Con-
cerns Committee”, an advisory body with no statutory
powers or duties, the Youth Court staff in St. John’s
began routine distribution of its weekly Youth Court
docket to local school boards. The docket of January 4,
1996 disclosed the name of the appellant, the fact that
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he was charged with two counts of assault and breach of  janvier &#déitrle nom de I'appelant, le fait que ce
probation, and the place and date of trial. He objected destadraccus’de deux chefs de voies de fait et de
that this administrative practice violated the non-disclo- mangquement aux conditions de la probation, ainsi que le
sure provisions of th¥oung Offenders Act, and applied lieu et la date du pescL’appelant s’est oppes’ cette
for an order of prohibition. His application to the pratique administrative au motif qu’elle contrevenait
Newfoundland Supreme Court, Trial Division, and sub- aux dispositions de non-communicatidideitdes
sequent appeal to the Newfoundland Court of Appeajeunes contrevenants, et il a demanel'une ordonnance
were both dismissed. d’interdiction. Sa demandeewige la Section de pre-
miere instance de la Cour sapré de Terre-Neuve et
son appel aups de la Cour d’appel de Terre-Neuve ont
ettt rejets.

Held: The appeal should be allowed. Arrét: Le pourvoi est accueilli.

It is an important constitutional rule that the courts be Selon egle constitutionnelle importante, les tri-
open to the public and that their proceedings be accessi- bunaux ddreeatCessibles au public et leurs proc”
ble to all those who may have an interest. To this princi- dardeyt inEresg. Ce principe comporte certaines
ple there are a number of exceptions where the public exceptions dans lasleasait du publia’la confi-
interest in confidentiality outweighs the public interest dengidlgmporte sur le droit du publi 'accessibi-
in openness. This balance is dealt with explicitly in the e. I@etequilibre est expressient vig par les disposi-
non-disclosure provisions of théoung Offenders Act. tions de non-communication danslai sur les jeunes
Parliament has recognized that a young person onaeontrevenants. Le législateur reconnggu’une fois stig-
stigmatized as a lawbreaker may, unless given help and enm@timmeetant un malfaiteur, un adolescent peut
redirection, render the stigma a self-fulfilling prophecy. faire en sorte que le stigmate deei@lit@earimoins
In the long run, society is best protected by preventing de recevoir de l'aiddgretgbtient. A long terme, la
recurrence and maximizing the chances of rehabilitation etoest mieux prege par la @vention de laaci-
for young offenders. At the same time, the scheme of dive et par la maximalisation des charadspta-r’
the Act does not attempt to achieve rehabilitation of the tion des jeunes contrevenants. Par ailleurs, I'objet de la
offender at the expense of public safety. Loi n'est pasilsettion sociale du contrevenant aux

dépens de laeguri# du public.

The Act creates two distinct but mutually reinforcing La et@blit deux egimes distincts, mais qui se ren-
regimes to control information about a young offender. forcent mutuellement, powleoles renseignements
The first set of provisions commences at s. 38(1) with a concernant les jeunes contrevenants. Le premier ensem-
general prohibition that “no person shall publish by any ble de dispositions commence au par. 38(1) par une
means any report” identifying a young offender with an interdictienégle «de diffuser, par quelque moyen
offence or proceeding under the Act. The second regime que ce soit, le compte rendu» permettant de lier un jeune
applies to the maintenance and use of court records contre\aenauat infraction ow des proedures pe-
found in s. 40 to s. 44. These provisions set out in con- vues par la Loi. Le segond s’applique la tenue
siderable detail the type of records that may be kept, a letilisation des dossiers judiciaires et etbli par
where they may be kept, and the circumstances in which les at440Ces dispositionsgurdient de fagn ties
they may be disclosed. The respondent’s argument wasecisprle genre de dossiers qui peuatrg tonserms,
that if the docket could be characterized as something I'endrois @euvent Etre et les cas dans lesquels ils
other than a “record” or “report”, narrowly construed, peuvette "communiges. L'argument de [lintireé
its contents could be disseminated free of statutoretait que si le document pouvatré qualifé d’autre
restrictions. However, while neither term is defined in chose que de «dossier» ou de «compte rendu», son con-
the Act, etymological niceties ought not to be allowed to tenu poeuatdiffu€ sans restrictionefjale. Toute-
overwhelm the clear purpose expressed by Parliament. fois, bien que ces mots ne sogdimigpdarts la Loi,
What is important is not what the communication is on ne doit pas permettre que deesdbtilitolo-
called but the substance of what is communicated. giques I'emportent sur le but clairemerg papiien”

legislateur. Ce n’est pas le nom dernla communica-
tion qui importe, mais son contenu.
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The nub of the statutory non-disclosure provisions is Les dispositemael relatives Tinterdiction de
the avoidance of unauthorized disclosure of information communication visent essentieleévéat la com-
that links the identity of the young person with a charge, munication non eetalss tout renseignement liant
proceeding or disposition under the Act. The interpre- I'iderdi’I'adolescera Une accusation, une instance
tive exercise is therefore not directed at some formal ou ee&sidh prise en vertu de la Loi. L'exercice
classification of documents, but at the nature of the d’'int¢aion ne vise donc pas la classification for-
information sought to be disclosed. Where the prohib- melle des documents, mais la nature des renseignements
ited link is not made, the ban does not apply. dont on demande la communication. L’interdiction ne

s'applique pas lorsque le lien interdit n’est pas fait.

The non-disclosure provisions of the Act were vio- Les dispositions de non-communication de la Loi ont
lated by the administrative practice of distributing dock-eté violées par la pratique administrative de la distribu-
ets. The Youth Court docket necessarily links the name tionades. Ce ole du tribunal pour adolescents lie
of the young person to a charge or proceeding. While ecessairement le nom de I'adolescanine accusation
the court docket, as a piece of paper, has a transient a upa instance. Bien qu’en tant que documenglé r”
function, the information it contains is very much part de la cour ait une fonction temporaire, les renseigne-
of the court record, and its disclosure is prohibited ments qu'il contient font vraiment partie du dossier de la
unless the circumstances fall within the relevant excep- cour et leur communication est interdite sauf dans les
tions set out in s. 44.1 of the Act. cas pertinenevpsa I'art. 44.1 de la Loi.

Parliament’s restrictions in s. 44.1){vere violated Les restrictions guies par le dgislateura’ I'al.
in the following respects: (1) disclosure was not author- 44N @t éte violées des maeies suivantes: (1) la
ized by a judge; (2) distribution was not limited to the communication n’&taasutoriee par un juge; (2) la
board responsible for the appellant’'s school; and (3) the distribution ne s’est pasdifaitommission scolaire
information was distributed for school purposes and not dont releeaivlé” de I'appelant; (3) les renseigne-
for purposes related to the administration of justice. ments dermataient pour les besoins dedble et
Equally, school boards are not government agencies of n'avaierd xein avec I'administration de la justice.
the type that are responsible for the supervision or care  dbeemies commissions scolaires ne sont pas un type
of young persons in trouble with the law within the d’organisme gouvernementalectargurveiller des
ambit of s. 44.1(1y). adolescents ayant desrdlés avec la justice ou de s’en

occuper au sens de I'al. 44.14}1)

Nor was disclosure of the docket authorized under La communicatioplewn’était pas autoreg non

one of the enumerated exceptions to the general publica- plus par I'une des exeetitergliction ggrérale de

tion ban in s. 38 against linking young people to publicatiewysea I'art. 38, qui interdit qu’un lien soit

offences or proceedings under the Act. The preparation, fait entre I'adolescent et des infractions ou des instances

use and disclosure of the docket in Youth Court is per- evym$ par la Loi. La pparation, I'utilisation et la

mitted by the Act pursuant to s. 38(1.1) because it communicationoldudti tribunal pour adolescents

occurs “in the course of the administration of justice” sont permises par la Loi en vertu du par. 38(1.1) parce

and the purpose is not to make the information known gu’elles ont lieu «dans le cours de 'administration de la

in the community, but distribution of the docket to the justice» et qu’elles ne viseatrpaseigner la collecti-

school boards was not authorized under that section e, wiflis la distribution dwté aux commissions sco-

because school boards have no general responsibility for lagtsst pas autores par ce paragraphe parce que

the administration of justice. Here, the dockets were les commissions scolaires n'ont aucune responsabilit”

provided for school board purposes. engrale en magire d’administration de la justice. En
'espéce, les ales ontet fournis pour les besoins des
commissions scolaires.

Neither can general distribution of the docket be vali- La distributemérgle du ole ne peut pas non plus
dated on the basis of the “school board” exception. Seaetre jlstifée par I'exception relativa [a «commission
tion 38(1.13) permits disclosure of information to the scolaire». Le paragraphe 38(1.13) permet la communi-
representative of any school board or school where dis- cation de renseignementssamterde toute com-
closure is necessary either to ensure compliance by the mission scolt@esi la communication esces-
young person with a court order or to ensure the safety saire pour faire en sorte que I'adolescent seaconforme °
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of others. Although schools may be called on to assist in
ensuring compliance with a court order, there was no
evidence that the school boards had such a role to play
in respect of the appellant. The purpose of ensuring
safety would also support disclosure of a specific young
person’s information to the school board, but the
exemption does not authorize the release of information
about all young persons identified on the docket list,
whether or not they are a threat to safety of others and
whether or not they attend school. The disclosure is
over-inclusive because it includes young persons who
present no safety risk at all and who may not be students
and it is also under-inclusive because if there is a serious
safety concern, it may not include enough information

une ordonnance judiciaire ou pour assunds ldes
autremeMti lescoles peuventtie solliciges pour
aamEsurer le respect des ordonnances judiciaires, il

n'y a aucune preuve que les commissions scolaires aient
eu uoleehrjouer relativemend T'appelant. Le but
d’assurezdari justifieraitégalement la communi-
cati@@ommission scolaire des renseignements rela-
afaun adolescent en particulier, mais I'exception
n'autorise pas la diffusion des renseignemerats relatifs °
tous les jeunes édesuifile ale, qu'ils constituent ou

non un danger pecurig sles autres et qu'ils aillent

ol fiénole. La communication a une pmEttrop

large car elle vise des adolescents qui ne constituent
aucun risque poeclaies’et qui ne sont peatie

to enable the school to formulate appropriate remedial emenpas destldiants, et elle a aussi une pertrop

action. Violent offences against people, e.g., assault,

restrictive car, s'il existe un danger gravererdenati’

assault causing bodily harm, aggravated sexual assaulecuri; elle peut ne pas contenir suffisamment de ren-

weapons offences, drugs and more serious property
offences such as arson may clearly raise a sufficient
concern for the safety of the young person as well as
“staff, students or other persons” to justify notification
to the board responsible for the student in question.
There is nothing in the section that precludes the imple-
mentation of a general notification procedure provided
the policy is properly tailored to the statutory require-
ments.

seignements pour peam&tele’ dElaborer une
mesure corrective agpraes’ infractions de vio-
lence contre des personnes — comme les voies de fait,

les voies de fait amonk, les agressions sexuelles

graves, les infractions relatives aux armes et aux
drogues ainsi que les infractions graves contre les biens
telles que l'incendie criminel — peuvent manifestement

soulever wr@pupation suffisante pour lecsirie de

Cases Cited

Referred to: R v. T. (V.), [1992] 1 S.C.R. 749Re

Southam Inc. and The Queen (1984), 48 O.R. (2d) 678,
aff'd (1986), 53 O.R. (2d) 663, leave to appeal refused,

[1986] 1 S.C.R. xivR. v. M. (J.J.), [1993] 2 S.C.R. 421;
R.v. M. (E.H.B.) (1996), 106 C.C.C. (3d) 53Bagenais
v. Canadian Broadcasting Corp., [1994] 3 S.C.R. 835;
Smith, Judge v. Daily Mail Publishing Co., 443 U.S. 97
(1979);R. v. M. (M.R), [1998] 3 S.C.R. 3930ntario
(Solicitor General) v. Ontario (Information and Privacy
Commissioner), [1996] O.J. No. 2218 (QLR. v. N. (K.)
(1989), 51 C.C.C. (3d) 40R. v. AM.M,, [1994] O.J.
No. 1178 (QL);Scarlett Heights Collegiate Institute v.
K.M,, [1995] O.J. No. 3750 (QL)Re Peel Board of
Education and B (1987), 59 O.R. (2d) 654Re Smith
and Clerk of Youth Court (1986), 31 C.C.C. (3d) 2R.
v. HE.A, [1984] O.J. No. 707 (QL)Re T.I. (1985), 13
W.C.B. 494;Person Unknown v. S (M.) (1986), 43

'adolescent lui-erhe ainsi que pour celle «du person-
nel, desetudiants ou d'autres personnes» pour justifier
la notificationa la commission scolaire responsable de
I"etudiant en question. Rien dans la disposition n'em-
péche de praader par notification g/¥rale, pourvu que

la politique soit coaye conforrement aux exigences de
la loi.

Jurisprudence

Arréts mentionnés: R. c. T. (V.), [1992] 1 R.C.S.
74®e Southam Inc. and The Queen (1984), 48 O.R.
(2d) 678, conf. par (1986), 53 O.R. (2d) 663, autorisa-
tion de pourvoi refas [1986] 1 R.C.S. xivR. c.
M. (3.3.), [1993] 2 R.C.S. 421R. c. M. (E.H.B.) (1996),
106 C.C.C. (3d) 53bagenais c. Société Radio-
Canada, [1994] 3 R.C.S. 8358mith, Judge c. Daily
Mail Publishing Co., 443 U.S. 97 (1979)R c.
M. (M.R), [1998] 3 R.C.S. 3930ntario (Solicitor
General) c. Ontario (Information and Privacy Commis-
sioner), [1996] O.J. No. 2218 (QLR. c. N. (K.) (1989),
51 C.C.C. (3d) 404R. c. AM.M,, [1994] O.J. No. 1178
(QL); Scarlett Heights Collegiate Institute c. K.M.,
[1995] O.J. No. 3750 (QL)Re Peel Board of Education
and B (1987), 59 O.R. (2d) 65&e Smith and Clerk of
Youth Court (1986), 31 C.C.C. (3d) 2R. c. H.EEA,
[1984] O.J. No. 707 (QLRe T.I. (1985), 13 W.C.B.



884 RE F.N. [2000] 1 S.C.R.

M.V.R. 306;F.G. v. Board of Education of Scarborough 494; Person Unknown c. S (M.) (1986), 43 M.V.R. 306;

(1994), 68 O.A.C. 308H. (G.) v. Shamrock School F.G. c. Board of Education of Scarborough (1994), 68

Division No. 38 (Sask.) Board of Education, [1987] 3 0O.A.C. 308H. (G.) c. Shamrock School Division No. 38

W.W.R. 270;RG. (Re), [1999] B.C.J. No. 1106 (QL). (Sask.) Board of Education, [1987] 3 W.W.R. 270R.G.
(Re), [1999] B.C.J. No. 1106 (QL).

Statutes and Regulations Cited Lois et réglements cités

Bill C-3, The Youth Criminal Justice Act, 2nd Sess., Code criminel, L.R.C. (1985), ch. C-46, art. 266
36th Parl., 1999 (second reading 23 November 1999).0i sur les jeunes contrevenants, L.R.C. (1985), ch. Y-1

Criminal Code, R.S.C., 1985, c. C-46, s. 26§( [mod. ch. 24 (2suppl.)], art. 2 «adolescent», 3 [mod.
Young Offenders Act, R.S.C., 1985, c. Y-1 [am. c. 24 1995, ch. 19, art. 1],i@8n art. 27;idem, ch. 39,
(2nd Supp.)], ss. 2 “young person”, 3 [am. 1995, art. 184], 40, 41 [rempl. 1995, ch. 19, art. 28], 43,
c. 19, s. 1], 38iflem, s. 27;idem, c. 39, s. 184], 40, 41 44.1 [mod. 1992, ch. 1, art. 143 (ann. VI, art. 21);
[repl. 1995, c. 19, s. 28], 43, 44.1 [am. 1992, c. 1, mod. 1995, ch. 19, art. 30; ch. 27, art. 2; ch. 39,
S. 143 (Sch. VI, item 21); am. 1995, c. 19, s. 30; c. 27, art. 186], 46.
s. 2; ¢. 39, s. 186], 46. Projet de loi CE3)i sur le systeme de justice pénale

pour les adolescents, 2¢ sess., 36 leg., 1999
(deuxéme lecture 23 novembre 1999).

Authors Cited Doctrine citée

Bala, Nicholas.Young Offenders Law. Concord, Ont.: Bala, Nichola®&oung Offenders Law. Concord, Ont.:
Irwin Law, 1997. Irwin Law, 1997.

Bala, Nicholas, and Mary-Anne Kirvan. “The Statute: Bala, Nicholas, and Mary-Anne Kirvan. «The Statute:
Its Principles and Provisions and Their Interpretation Its Principles and Provisions and Their Interpretation
by the Courts”. In Alan W. Leschied, Peter G. Jaffe by the Courts». In Alan W. Leschied, Peter G. Jaffe
and Wayne Willis, edsThe Young Offenders Act: A and Wayne Willis, edsThe Young Offenders Act: A
Revolution in Canadian Juvenile Justice. Toronto: Revolution in Canadian Juvenile Justice. Toronto:
University of Toronto Press, 1991. University of Toronto Press, 1991.

Canada. Solicitor GeneraRecord-keeping under the  Canada. Solliciteur eg€ral. La tenue des dossiers en
Young Offenders Act: A Guide. Ottawa: Young vertu dela Loi sur lesjeunes contrevenants: un guide.
Offenders Directorate, Policy Branch, Secretariat, Ottawa: Sous-direction des jeunes contrevenants,
Ministry of the Solicitor General of Canada, 1986. Direction des politiques,et@dat” du Ministie,

Platt, Priscilla.Young Offenders Law in Canada, 2nd ed. Ministre du Solliciteur gréral du Canada, 1986.
Markham, Ont.: Butterworths, 1995. Nations Unies. Assemigihérale.Ensemble de regles

United Nations. General Assemblynited Nations minima des Nations Unies concernant |'administra-
Sandard Minimum Rules for the Administration of tion de la justice pour mineurs, A/IRES/40/33, 29
Juvenile Justice, A/RES/40/33, November 29, 1985, novembre 1985, annegée B.

Annex, Rule 8. Platt, Priscill&oung Offenders Law in Canada, 2nd ed.

Markham, Ont.: Butterworths, 1995.

APPEAL from a judgment of the Newfoundland POURVOI contre uetate la Cour d’appel de
Court of Appeal (1998), 163 Nfld. & P.E.l.LR. 154,  Terre-Neuve (1998), 163 Nfld. & P.E.Il.R. 154, 503
503 A.P.R. 154, 126 C.C.C. (3d) 114, [1998] N.J. = A.P.R. 154, 126 C.C.C. (3d) 114, [1998] N.J.
No. 126 (QL), dismissing the appellant’'s appeal  No. 126 (QL), qui eerkpgtpel de I'appelana °
from a decision of the Newfoundland Supreme I'encontre d'w@sibn de la Cour supme de
Court, Trial Division (1996), 142 Nfld. & P.E.I.LR.  Terre-Neuve, Section de gneminstance (1996),

31, 445 A.P.R. 31, [1996] N.J. No. 150 (QL), dis- 142 Nfld. & P.E.lLR. 31, 445 A.P.R. 31, [1996]
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The judgment of the Court was delivered by Versiondagse du jugement de la Cour rendu
par

BINNIE J — The Provincial Court of Newfound-  LE JUGE BINNIE — La Section du tribunal pour 1
land, Youth Court Division, in St. John’s, routinely  adolescents de la Cour provinciale de Terre-Neuve
forwards the Youth Court docket to all of thea St. John's transmetegulierement sonalé a
school boards within its jurisdiction. Its docket of  toutes les commissions scolaires de son ressort. Le
January 4, 1996 disclosed the name of the appelele du 4 janvier 1996ex€le le nom de I'appelant,
lant, the fact he was charged with two counts of e fait que ce dernier est aecdgux chefs de
assault and breach of probation, plus the place and  voies de fait et de manquement aux conditions de
date of trial. The appellant objects that this admin-  la probation, ainsi que le lieu et la dateedu proc”
istrative practice of the Youth Court violates the  L’appelant s’oppasgtte pratique administrative
non-disclosure provisions of théung Offenders  du tribunal pour adolescents au motif qu’elle con-

Act, R.S.C., 1985, c. Y-1. His objection is well-  trevieatla Loi sur les jeunes contrevenants,

founded and the appeal must be allowed. L.R.C. (1985), ch. Y-1, qui interdit la communica-
tion de certains renseignements. Son opposition est
bien fonde et le pourvoi doiette accueilli.

I. Facts |. Les faits

The appellant, who is a “young person” within  L’appelant, un «adolescent» au sens de l'art. 2
the meaning of s. 2 of th¥oung Offenders Act  de laLoi sur les jeunes contrevenants (la «Loi»),
(“Act”), was charged with two counts of assault est aeaesdeux chefs de voies de fait, contraire-
contrary to s. 26@®) of theCriminal Code, R.S.C., menta  l'al. 26&) du Code criminel, L.R.C.
1985, c. C-46. On October 16, 1995, he was (1985), ch. C-46. Le 16 octobre 1995, dr&st lib”
released on his own recognizance which required  sur 'engagement de ne pas troubler I'ordre public
that he keep the peace and be of good behaviour et d’avoir une bonne conduite pendant douze mois
for twelve months and that he not initiate any con-  ainsi que de ne pas entrer en contact ou en commu-
tact or communication with the alleged assault vic-  nication avec les victimes des voies de-fait all’
tims. The appellant was subsequently charged with eegull est par la suite aceusle ne pas avoir
breach of the condition that he keep the peace and @b$engagement de ne pas troubler I'ordre
be of good behaviour. He was detained in custody  public et d'avoir une bonne conduiteetiémst d”
on November 22, 1995, and subsequently appeared  le 22 novembre 1995 et italepand’la Sec-
in the Provincial Court of Newfoundland, Youth  tion du tribunal pour adolescents de la Cour pro-
Court Division, on November 23, 1995 at which vinciale de Terre-Neuve le 23 novembre 1995, date
time the matter was put over to January 4, 1996 foa laquelle I'affaire est rep@¢” au 4 janvier 1996
the purpose of entering a plea. Eventually, despite  aux fins de linscription d’'un plaidoyer. Finale-
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several adjournments, the Crown did not present  ment, enplgsieurs ajournements, le miegis’
any evidence and the charges were dismissed. publiesente aucune preuve et les accusations
sont rejetes.

The appellant’s complaint relates to the distribu- La plainte de I'appelant porte sur la diffusion du
tion of the Youth Court docket for January 4, 1996 oledu 4 janvier 1996 du tribunal pour adolescents
to two school boards in the City of St. John’s. Thea déux commissions scolaires de la ville de
docket was sent to the school psychologists who  St. John’soleeest envog aux psychologues
treated the information contained in the docket in  scolaires, qui traitent les renseignements y figurant
accordance with the scheme set out in s. 38(1.14)  coafoanf aux par. 38(1.14) et (1.15).
and (1.15). Other persons within the school system  D’autres personnes emesystolaire ne sont
were only informed on a need-to-know basis. The infmsqu’en cas de besoin. Cependant, la dif-
point, however, is that the distribution clearly was  fusitetait manifestemerpas limiteea la com-
not limited to the one school board that was  mission scolaire dont relegeadld féquente
responsible for a school attended by each of the  par les adolescents nesntlans’leale. Une
young people on the docket. A board does not have  commission scolaire n'a pagtd’etonnua’

a cognizable interest in students or non-studentsegald d’uretudiant ou autre personne ne relevant
for whom it has no responsibility whatsoever. aucunement de sa respoasabilit’

The routine distribution of the Youth Court C’est le tribunal pour adolescents qui diffuse
docket was undertaken by the Youth Court staff oneguliérement le ale sur recommandation de son
the recommendation of its “Youth Justice Con-  cemappet” «Youth Justice Concerns Commit-
cerns Committee”. This Committee includes repre-  tee». Ce easit’‘compas’de repesentants de
sentatives from Legal Aid, the Crown Attorney’s  l'aide juridique, du bureau du procueeéral’
office, the Department of Health — Mental Health  du menistde la Saet— division de la saat’
Division, the Royal Newfoundland Constabulary, = mentale, de la Royal Newfoundland Constabulary,
the RCMP, youth corrections, school boards, child de la GRC, des services correctionnels pour les
welfare, and, occasionally, the Federation of jeunes, des commissions scolaires, du service de la
School Boards and Trustees. The Committee is, as  protection de I'enfance et, parfois, de la Federation
its name suggests, a purely advisory body with no  of School Boards and Trustees. Comme son nom
statutory powers or duties. Although a Youth Court  l'indique, il s'agit d’'un organe purement consulta-
judge is a member of the Committee, it is common aftifui la loi ne cordfe aucun pouvoir ni aucune
ground that when sitting on the Committee he is  obligation. Il estdiali que le juge du tribunal
not exercising his powers as a Youth Court judge.  pour adolescenteggiiagi com@'n’exerce pas

ses pouvoirs titre de juge.

[I. Judicial History II. L'historique judiciaire

A. Supreme Court of Newfoundland, Trial Divi-  A. Cour supréme de Terre-Neuve, Section de pre-
sion (1996), 142 Nfld. & P.E.I.R. 31 miére instance (1996), 142 Nfld. & P.E.l.R. 31

On January 31, 1996, the appellant applied to Le 31 janvier 1996, I'appelant gséntea’la Sec-
the Supreme Court of Newfoundland, Trial Divi- tion de pemmiinstance de la Cour sepré de
sion, for an order of prohibition on the ground that ~ Terre-Neuve une demande d’ordonnance d’inter-
the Youth Court had acted in excess of its jurisdic-  diction au motif que le tribunal pour adolescents a
tion by routinely providing school boards with a  outrepass comefence en fournissant automati-
photocopy of its docket. After reviewing the uses  queraedgs commissions scolaires une photoco-
to which the dockets were put, balanced against pie dedenApres avoir soupestutilisation
the students’ right to privacy, the motions judge  daesrpar rapport au droé la vie pri€e des
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stated he was satisfied that the confidentiality proetudiants, le juge des regtes se dit convaincu que
tection given to Youth Court “records” was inap- la protection de la confideatidéis renseigne-
plicable. He held that a docket was not a “record”  ments personnels contenus dans les «dossiers» du
as that term is used in s. 40. He observed that once tribunal pour adolescents ne s’applique pas. Il con-
a matter is called in court, which is open to the clut quelk m'est pas un «dossier» au sens de
public, the purpose of the docket is spent, unlike  I'art. 40. Il fait remarquer que, une fois l'affaire
the record of what transpired in court which  appe#l I'audience, qui est publique, l®le”
“remains a record of the court and is governed by  devient inutile, contrairement au compte rendu de
the rules respecting it and is not subject to l'audience, legreb{)CTION] «demeure un dos-
unrestricted availability” (p. 35). The motions sier de la cegi par les &gles applicables et ne
judge construed a docket as simply a daily or fait pas I'objet d'une accessillliitiitee»
weekly agenda and not a record in the context of  (p. 35). Le juge destezquferpeie le ole
ss. 41 to 46 of the Act. comnegant simplement un programme quotidien
ou hebdomadaire, et non pas un dossier au sens des
art. 41a 46 de la Loi.

Even if the docket was a record, the motions Le juge des reaies exprime l'avis que, enie 6
judge took the view that the school boards would  siole était un dossier, les commissions sco-
have been entitled to the records under s. 38(1.13), laires y auraient droit en vertu du par. 38(1.13), qui
which permits disclosure of information to any  permet la communication de renseign@aments °
professional or other person engaged in the super-  professionnel ou toute autre persoeeedeharg”
vision or care of a young person, including, he  surveiller I'adolescent ou de s’en occuper, notam-
ruled, a representative of the school board or maeuh repesentant de la commission scolaire
school for the purposes listed in that provision: ou dedfé aux finehun€rées dans cette dispo-
ensuring compliance with a court authorization or  sition: faire en sorte que I'adolescent se conforme
order or to ensure the safety of students or staffa toute autorisation ou ordonnance judiciaire et
He accordingly dismissed the application for pro- assureedar# desetudiants et du personnel. Il

hibition. rejette donc la demande d'interdiction.
B. Newfoundland Court of Appeal (1998), 163  B.Cour d’ appel de Terre-Neuve (1998), 163 Nfld.
Nfld. & P.E.l.LR. 154 & P.E.I.R. 154

The appeal was heard by Gushue C.J.N., L'appel est entendu par le juge en chef Gushue
Marshall and Steele JJ.A., and by reasons dated et les juges Marshall et Steele, et ieeast rejet’
May 15, 1998 the appeal was unanimously dis- l'unaeimibur les motifs pronoes”le 15 mai
missed. Steele J.A., for the Court, accepted that 1998. Le juge Steele, au nom de la cour, admet que
forwarding the docket to the respondent School la transmissionlel@uX commissions scolaires
Boards could be considered to be publication ie8mpeutfre considiée comme une publica-
within the meaning of s. 38, although it is not pub-  tion au sens de l'art.eB&mns’il ne s’agit pas
lication in the ordinary sense and was not for the  d’une publication au sens ordinaire du terme et si
purpose of making information known in the com-  elle ne viseapasseigner la collectidt’Le juge
munity. Steele J.A. concluded (at p. 160) that the  Steele coaclatf. 160) que la transmission du
forwarding of the docket was permitted under olerést autorise par le par. 38(1.13) de la Loi:

s. 38(1.13) of the Act:

Firstly, it can be said with certainty that the purpose TRAPUCTION] Premgrement, on peut dire avec certi-
of the disclosure, that is, the forwarding of Youth Court tude que le but de la communication, soit la transmis-
docket to the School Boards, was not to make the infor- siomldudd tribunal pour adolescents aux commis-
mation known in the community. In fact, the evidence is sions scolairtgijtrpas de renseigner la collecgvit”
clear that the two School Boards took extreme precau- En fait, il appaiegment que les deux commissions
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tions to ensure confidentiality. Secondly, the expression scolaires ont presdgandes pcautions pour assu-
“in the course of the administration of justice”, is a ref- rer la confidemtialé's renseignements personnels.
erence to the role and undertaking of the Youth Court. It eewsiment, I'expression «dans le cours de I'admi-
is a phrase that demands a broad and liberal interpreta- nistration de la justice» se adppfomnetion et aux
tion.... Itwas an endeavour carried out in the course aesivdti tribunal pour adolescents. C’est une expres-
of the administration of justice. sion qui requiert une inttgiion large et lierale [. . .]

Il s’agissait d’'une mesure prise dans le cours de I'admi-

nistration de la justice.

Steele J.A. considered that the appellant’'s argu- Le juge Steele considé comme trop ey€ral

ment that a record included any document that I'argument de I'appelant selon lequel un dossier
might serve to identify a young person charged comprend tout document susceptible de permettre
with an offence was too general. He observed that  lidentification d'un adolescente actusé
the prohibition against publication is not absolute infraction. Il note que l'interdiction de publication
“and the Act itself imposes a limitation on the pro-  n’est pas absthu@(CTION] et que «la Loi elle-
hibition” (p. 161). He concluded that a docket was enme” impose une restrictioa Tinterdiction»
not a record, but even if it was he considered that  (p. 161). Il conclut qulaum’est pas un dossier
the general prohibition in s. 38(1) did not apply et quemas'il I'est, 'interdiction ghérale pe-
because “the disclosure of the information con-  vue par le par. 38(1) ne s’applique pas parce que
tained in the docket was a disclosure to a profes-TRAUCTION] «la communication des renseigne-
sional or other person engaged in the supervision ments contenus daleselst desti@éa un pro-
or care of a young person, including a representa-  fessionnal touté autre personne cheegde
tive of a School Board or Boards, in circumstances  surveiller 'adolescent ou de s’en occuper, notam-
where the disclosure was necessary to ensure the  ment agerprit d'une ou de plusieurs com-
safety of staff, students or other persons” (p. 163).  missions scolaires, dans de$acasnomunica-
The disclosure, he concluded, was made in the tion eskssaire pour assurer lacsfig du
course of the administration of justice and without  personnel, etiediahts ou d’autres personnes»
any intent “of either the Youth Court or the School  (p. 163). Il conclut que la communicagh a ~
Boards to make the information known in the  faite dans le cours de I'administration de la justice
community” (p. 163). Disclosure of the docket et sans intentieafuUCTION] «de la part du tri-
thus came within s. 38(1.13) of the Act. The appeal  bunal pour adolescents et des commissions sco-
was dismissed. laires de renseigner la colleetivi(p. 163). La

communication du ale est donc v par le

par. 38(1.13) de la Loi. L'appel est raet”

lll. Relevant Statutory Provisions lll. Les dispositiomgiklatives pertinentes
Young Offenders Act, R.S.C., 1985, c. Y-1 Loi sur les jeunes contrevenants, L.R.C. (1985),
ch. Y-1
DECLARATION OF PRINCIPLE DECLARATION DE PRINCIPES
3. (1) It is hereby recognized and declared that 3. (1) Les principes suivants sont reconnus et pro-
clamés:

(c.1) the protection of society, which is a primary c.1) la protection de la s@t€, qui est I'un des buts

objective of the criminal law applicable to youth, is premiers du dreitapapplicable aux jeunes, est
best served by rehabilitation, wherever possible, of mieux servie paingemrion sociale du jeune con-
young persons who commit offences, and rehabilita- trevenant, chaque fois que cela est possible, et le

tion is best achieved by addressing the needs and cir- meilleur moyen d'y parvenir est de tenir compte des
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cumstances of a young person that are relevant to the besoins et des circonstances pouvant expliquer son
young person’s offending behaviour; comportement;

(f) in the application of this Act, the rights and free- f) dans le cadre de lagsénte loi, le droit des adoles-

doms of young persons include a right to the least cefslibere ne peut souffrir que d’un minimum
possible interference with freedom that is consistent d’entraves comewmnpar la protection de la
with the protection of society, having regard to the eBeicompte tenu des besoins des adolescents et
needs of young persons and the interests of their fam- azétinde leur famille;
ilies;
PROTECTION OF PRIVACY OF YOUNG PERSONS PROTECTION DE LA VIE PRE DES ADOLESCENTS
[Identity not to be published] [Publication]

38. (1) Subject to this section, no person shall publish 38. (1) Sous eserve des autres dispositions desprit
by any means any report article, il est interdit de diffuser, par quelqgue moyen que
ce soit, le compte rendu:

(a) of an offence committed or alleged to have been a) d'une infraction commise par un adolescent ou
committed by a young person, unless an order has @aputelui-ci,a moins qu’une ordonnance n’ait
been made under section 16 with respect thereto, or et rehduea cetegard en vertu de l'article 16;

(b) of any hearing, adjudication, disposition or appeal b) d’une audition, d’'un jugement, d’unedsion, ou
concerning a young person who committed or is d’'un appel concernant un adolescent qui a commis
alleged to have committed an offence une infractiormaui elle est impeg.

in which the name of the young person, a child or a Lesgfe interdiction ne s'applique, toutefois, que
young person who is a victim of the offence or a child or lorsque le compte reneliafait'nom de I'adolescent,
a young person who appeared as a witness in connection de celui d’'un enfant ou d’'un adolescent victime de I'in-
with the offence, or in which any information serving to fraction ou apaemoignera I'occasion de celle-ci
identify such young person or child, is disclosed. ou dans lequel est dividgufenseignement permet-

tant détablir I'identi® de cet adolescent ou enfant.

[Limitation] [Restriction]

(1.1) Subsection (1) does not apply in respect of the (1.1) Le paragraphe (1) ne s’applique pas relative-
disclosure of information in the course of the adminis- meen ‘communication de renseignements dans le
tration of justice including, for greater certainty, the dis- cours de l'administration de la justice — notamment
closure of information for the purposes of fieearms pour I'application de ld.oi sur les armes a feu et de la
Act and Part Il of theCriminal Code, where it is not the partie Ill dGode criminel —, si la communication ne
purpose of the disclosure to make the information viseapasseigner la collectiat”
known in the community.

[Preparation of reports) [Préparation de rapports]

(1.11) Subsection (1) does not apply in respect of the (1.11) Le paragraphe (1) ne s’applaylee quam-"
disclosure of information by the provincial director or a munication de renseignements par un directeur provin-
youth worker where the disclosure is necessary for pro- cial oeldguda la jeunesse lorsqu’il esecéssaire
curing information that relates to the preparation of any de les communiquer pour obtenir des renseignements
report required by this Act. utiless1a peparation d’'un rapport pvu par la pSente

loi.
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[No subsequent disclosure] [Interdiction de communiquer les renseignements]

(1.12) No person to whom information is disclosed (2.12) 1l est interdit de communiquer les renseigne-
pursuant to subsection (1.11) shall disclose that infor- merds &is paragraphe (1.14)moins que leur com-
mation to any other person unless the disclosure is nec- munication neecedisaife pouetablir le rapport

essary for the purpose of preparing the report for which pour lequel ils sont comesuniqu”
the information was disclosed.

[Schools and others] [Ecoles et autres institutions]

(1.13) Subsection (1) does not apply in respect of the (1.13) Le paragraphe (1) ne s’applaylee quam-"
disclosure of information to any professional or other munication de renseignements faite par un directeur pro-
person engaged in the supervision or care of a young vinciakléguda la jeunesse, un agent de la paix ou
person, including the representative of any school board toute autre personne qui fournit des services aux adoles-
or school or any other educational or training institu- cents lorsqu’elle estegsstim’ professionnel ou toute
tion, by the provincial director, a youth worker, a peace autre personneeetaegsurveiller 'adolescent ou de
officer or any other person engaged in the provision of s’en occuper, notammeneaamigpt d'une commis-
services to young persons where the disclosure is neces- sion scolaireeailneu de tout autetdblissement
sary d’enseignement ou de formation, en vue:

(a) to ensure compliance by the young person with an a) de faire en sorte que I'adolescent se confoeme °

authorization pursuant to section 35 or an order of toetesidn rendue par un tribunal relativemarsa’
any court concerning bail, probation or conditional mise en ébarsa probatiora Sa libert”sous condi-
supervision; or tion o toute autorisation va& a I'article 35;

(b) to ensure the safety of staff, students or other per- b) d’assurer laecurig du personnel, degudiants ou

sons, as the case may be. d’autres personnes, selon le cas.
[No subsequent disclosure] [Interdiction de communiquer les renseignements]

(1.14) No person to whom information is disclosed (2.14) Il est interdit de communiquer les renseigne-
pursuant to subsection (1.13) shall disclose that infor- mergs &is paragraphe (1.1&)moins que leur com-
mation to any other person unless the disclosure is nec- munication necgssaifa 1'une des fins mention-

essary for a purpose referred to in that subsection. eesaice paragraphe.

[Information to be kept separate] [Renseignements conservés a part]
(1.15) Any person to whom information is disclosed (1.15) Toute persarog Sont communiages des
pursuant to subsections (1.13) and (1.14) shall renseignements en application des paragraphes (1.13) et
(1.14) doit:
(@) keep the information separate from any other a)les conserver sans les joindre au dossier scolaire de
record of the young person to whom the information 'adolescent auquel ils se rapportent;
relates;

(b) subject to subsection (1.14), ensure that no other b) veiller a ce qu’aucune autre personne n'y aiteacc’
person has access to the information; and sesrvé du paragraphe (1.14);

(c) destroy the information when the information is c¢) les dstruire @&s qu’ils ne sont plusecéessaires aux
no longer required for the purpose for which it was fins auxquelles ile®rdiommuniges.
disclosed.
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MAINTENANCE AND USE OF RECORDS TENUE ET UTILISATION DES DOSSIERS
Records that may be Kept Dossiers dont la tenue est autorisée
[Youth court, review board and other courts] [Tribunal pour adolescents, commission d’examen et

autres tribunaux]

40. (1) A youth court, review board or any court deal- 40. (1) Les tribunaux pour adolescents, commissions
ing with matters arising out of proceedings under this d’examen ou tribunaux saisis de questions aelatives °
Act may keep a record of any case arising under this Act deedums prises dans le cadre de lespnte loi
that comes before it. peuvent tenir un dossier de toute affaireepdevant
eux dans le cadre de laegente loi.

[Exception] [Exception]

(2) For greater certainty, this section does not apply (2) Il demeure entendu geselat @rrticle ne s’ap-
in respect of proceedings held in ordinary court pursu- pligue pas awedpres’engages devant la juridiction
ant to an order under section 16. normalement ebempé en vertu d’une ordonnance

rendue en application de l'article 16.
Disclosure of Records Communication des dossiers
[Records made available] [Demande de communication]

44.1 (1) Subject to subsections (2) and (2.1), any 44.1 (1) Sous eserve des paragraphes (2) et (2.1),
record that is kept pursuant to section 40 shall, and any lorsqu’elles en font la demande, les personnes suivantes
record that is kept pursuant to sections 41 to 43 may, on ont, pour le consudieg, et ‘dossier tenu en appli-
request, be made available for inspection to cation de l'article 40 et peuvent aesia acuat dos-

sier tenu en application des articlesa43:

(a) the young person to whom the record relates; a) l'adolescent qui en fait I'objet;

(b) counsel acting on behalf of the young person, or b) l'avocat de I'adolescent ou son repenhtant;
any representative of that counsel,

(c) the Attorney General or his agent; ¢) le procureur gféral ou son regsentant;
(d) a parent of the young person or any adult assisting d) les gre ou nere de I'adolescent ou tout adulte qui
the young person pursuant to subsection 11(7), during assiste l'adolescent en application du paragraphe
the course of any proceedings relating to the offence 11(7) pendant leslyescrelatives: T'infraction
or alleged offence to which the record relates or dur- eevizdr le dossier ou pendant laedud’'application
ing the term of any disposition made in respect of the de tadisidh prise en I'egze;
offence;
(e) any judge, court or review board, for any purpose €) tout juge, tout tribunal ou toute commission d’exa-
relating to proceedings relating to the young person men, relativenderst poursuites intex@$ contre un
under this Act or to proceedings in ordinary court in adolescent en vertu deséni@ 1oi, o des pour-
respect of offences committed or alleged to have been suiteseggediBvant la juridiction normalement
committed by the young person, whether as a young emniE relatives des infractions commises par
person or an adult; celui-ci au cours de son adolescence &s @il a
atteint I'age adulte ou qui lui sont immes;
() any peace officer, f) un agent de la paix:
(i) for the purpose of investigating any offence that () lorsque dacest atessaire dans le cadre
the young person is suspected on reasonable d'uneetenpaftant sur une infraction que I'on
grounds of having committed, or in respect of saume, pour des motifs raisonnables, aetdr -

commise par l'adolescent, ou relativemeat
laguelle I'adolescent até argt ou inculg, néme
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which the young person has been arrested or
charged, whether as a young person or an adult,

(i) for any purpose related to the administration of
the case to which the record relates during the
course of proceedings against the young person or
the term of any disposition,

(iii) for the purpose of investigating any offence
that another person is suspected on reasonable
grounds of having committed against the young
person while the young person is, or was, serving a
disposition, or

(iv) for any other law enforcement purpose;

si l'arrestation ou linculpation survienmant apr’
qu’il a attege ddulte,

(ii) pour des fissi I'administration de I'af-
faieeyisr le dossier pendant I'instance concer-
nant I'adolescent ou pendase Bapplication
de touteaikion,

(i) en vue d'etquau sujet d’'une infraction
gu’une autre personne est, pour des motifs raison-
nables,coouge d'avoir commise T'égard de
I'adolescent pendant que celui-ci purge ou purgeait
sa peine,

(iv) en vue d'appliquer la loi;

(g) any member of a department or agency of a gov- g) tout membre du personnel ou mandataire d’'un

ernment in Canada, or any agent thereof, that is

raneisbu d’'un organismeedral ou provincial

charge:

() engaged in the administration of alternative
measures in respect of the young person,

(i) preparing a report in respect of the young per-
son pursuant to this Act or for the purpose of
assisting a court in sentencing the young person
after he becomes an adult or is transferred to ordi-
nary court pursuant to section 16,

(i) engaged in the supervision or care of the
young person, whether as a young person or an
adult, or in the administration of a disposition or a
sentence in respect of the young person, whether as
a young person or an adult, or

(iv) considering an application for parole or pardon
made by the young person after he becomes an
adult;

(h) any person, or person within a class of persons,
designated by the Governor in Council, or the Lieu-
tenant Governor in Council of a province, for a pur-
pose and to the extent specified by the Governor in
Council or the Lieutenant Governor in Council, as the
case may be;

(i) any person, for the purpose of determining
whether to grant security clearances required by the
Government of Canada or the government of a prov-
ince or a municipality for purposes of employment or
the performance of services;

(i.1) to any person for the purposes of Hiesarms
Act;

() any employee or agent of the Government of
Canada, for statistical purposes pursuant tcties-
tics Act; and

(i) de 'administration de mesures de rechange con-
cernant 'adolescent,

(i) d=parér un rapport concernant I'adolescent
dans le cadre dedenpe’ loi ou pour aider un
triburgterminer la peine qu’il doit imposer °
'adolesceas april a atteint Bge adulte ou
@pson renvaa la juridiction normalement com-
pétente au titre de l'article 16,

(iii) soit de surveiller I'adolescent ou de s’en occu-
penenmdevenu adulte, soit de I'administration
d'ureeislon ou d'une sentence le concernant,
emeri1'age adulte,

(iv) d’examiner une demandeedsitib”condi-
tionnelle ou de paedeneprpar I'adolescent
devenu adulte;

h) toute personne, ou toute personne faisant partie

d'unegmaté de personnesgsigrée par le gouver-

neur en conseil ou le lieutenant-gouverneur en conseil
d’'une province pour unetdimu€e et dans la
mesure agqgpial I'un ou l'autre, selon le cas;

i) toute personne aux fins detdfminer s'il y a lieu

d’accorder les habilitettonsag’'es exigés par le

gouvernement du Canada ou d’une province ou par

une municipalit’maere de recrutement de per-
sonnel ou de fourniture de services;

i.1) toute personne pour I'application de_a sur les
armes a feu;

j) tout emplog ou mandataire du gouvernemesdf’
ral, pour des fins statistiquesepties par l&.oi sur la
statistique;
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(k) any other person who is deemed, or any person k) toute autre personne, ou personne faisant partie

within a class of persons that is deemed, by a youth d'uegad” de personnes, que le juge du tribunal
court judge to have a valid interest in the record, to pour adolescents estime avagr@irvaiéble dans
the extent directed by the judge, if the judge is satis- le dossier, selon la mesure qu'il autorise s'il est con-
fied that the disclosure is vaincu que la communication est:
(i) desirable in the public interest for research or (i) souhaitable, dares@tiqtiblic, pour des fins
statistical purposes, or de recherche ou de statistiques,
(i) desirable in the interest of the proper adminis- (ii) souhaitable dansr&irde la bonne adminis-
tration of justice. tration de la justice.
[Exception] [Exception]
(2) Where a youth court has withheld the whole or a (2) Lorsque le tribunal pour adolescente &mefus”

part of a report from any person pursuant to subsection vertu des paragraphes 13(6) ou 14(7) de coramuniquer °
13(6) or 14(7), the report or part thereof shall not be une personne leetotalithe partie d’'un rapport, le

made available to that person for inspection under sub- paragraphe (1) ne permetlbagi d'y avoir aces

section (1). aux fins de consultation.

[Disclosure of information and copies of records] [Communication de renseignements et copies]

(6) Any person to whom a record is required or (6) Les persangas!’ac&s pour consultatioa Un
authorized to be made available for inspection under dossier doit ou peut, en applicatiesedt article,
this section may be given any information contained inetre accord peuvent obtenir tous renseignements conte-
the record and may be given a copy of any part of the nus dans le dossier ou tout extrait de celui-ci.
record.

[Prohibition against disclosure] [Interdiction de communication]

46. (1) Except as authorized or required by this Act, 46. (1) Sauf autorisation ou obligationeptie par la
no record kept pursuant to sections 40 to 43 may be esepté loi, il est interdit de donner esgour consul-
made available for inspection, and no copy, print or  tatiam dossier tenu en application des articles 40 °
negative thereof or information contained therein may 43 ou de remettre des reprodeptiemees ou ega-
be given, to any person where to do so would serve to tifs de celui-ci ou des renseignements qu'il contient
identify the young person to whom it relates as a young lorsqueegamncla remise permettrait de constater que
person dealt with under this Act. I'adolesceneviEr le dossier fait I'objet de pexires

prévues par la psente loi.

IV. Analysis IV. Analyse

It is an important constitutional rule that the Il existe une egle constitutionnelle importante 10
courts be open to the public and that their proceed-  selon laquelle les tribunaux ddbieeacces-
ings be accessible to all those who may have an  sibles au public et lewrdupes@ tout ing-
interest. To this principle there are a number of ae&3 principe comporte certaines exceptions
important exceptions where the public interest in importantes dans les taslmit du publia’la
confidentiality outweighs the public interest in  confident@li®mporte sur le droit du publia -
openness. This balance is dealt with explicitly in  I'accessthil@iétequilibre est expressient vig’
the relevant provisions of théoung Offenders Act,  par les dispositions pertinentes della sur les
which must be interpreted in light of the Declara-jeunes contrevenants, qui doit étre interpetée
tion of Principle set out in s. 3. These principles  selondel@ation de principesnon&ea l'art. 3.
were described iR v. T. (V.), [1992] 1 S.C.R. Dans l'atR. c. T. (V.), [1992] 1 R.C.S. 749, le
749, per L'Heureux-Dul® J., as “attempting to  juge L’Heureux-Bubtonsiére ces principes
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achieve disparate goals” (p. 767). A certain ambiv-  comme une «tentative [...] d’atteindre des objec-
alence created by these disparate goals (or compet-  tifs essentiellenmentdiff (p. 767). Une cer-
ing objectives) is inherent in the scheme of the Act  taine ambivaleade jgar ces objectifs essentiel-
itself, as L'Heureux-Dub’J. explained at p. 766, lement diffhts (ou ces objectifs concurrents) est
guoting Bala and Kirvan ifThe Young Offenders  inhérentea’I'esprit de la Loi elle-rafme, comme le
Act: A Revolution in Canadian Juvenile Justice  juge L'Heureux-Dulk’I'explique,a la p. 766, en
(1991), at pp. 80-81: citant Bala et Kirvan daft®e Young Offenders

Act: A Revolution in Canadian Juvenile Justice

(1991), aux pp. 80 et 81:

It is apparent that there is a level of societal ambiva- TRAQUCTION] Il est manifeste qu'il existe une cer-
lence in Canada about the appropriate response to young taine ambivalence dareflajsacia I'attitude a
offenders. On the one hand, there is a feeling that ado- adopter envers les jeunes contrevenants. D’une part, on
lescents who violate the criminal law need help to estime que les adolescents qui enfreignent les lois
enable them to grow into productive, law-abiding citi- enples ont besoin d’aide pour leur permettre de devenir
zens.. . . On the other hand, there is a widespread public des citoyens productifs et respectueux des lois [...]
concern about the need to control youthful criminality D’autre part, le souci d®leoi& triminali€ juvénile
and protect society. et de pegér la so@f est aussi largemenépandu

dans I'opinion publique.

The non-disclosure provisions of the Act reflect Les dispositions de la Loi interdisant la commu-
this ambivalence. Confidentiality assists rehabilita-  nication de renseignemeetsntefiette ambiva-
tion, but the safety of society must be protected, lence. La confidentfalilite la Eadaptation,
and those involved in the youth criminal justice  mais il faut ve#ldia "€curigé de la so@fte et
system (or with the young offender in other set- donner aux intervenants cdimeyse justice
tings) must be given adequate information on aengbké applicable aux jeunes (ou aux intervenants
“need-to-know” basis to do their jobs. aaprdu jeune contrevenaatd’autres niveaux)

suffisamment de renseignements, en fonction des
besoins, pour leur permettre d’accomplir leur tra-
vail.

The youth courts are open to the public, and Les tribunaux pour adolescents sont accessibles
their proceedings are properly subject to public  au public et leureguoEs sont soumisesbon
scrutiny. The confidentiality relates only to the  dmitéxamen du public. La confidentiaitise
“sliver of information” that identifies the alleged  seulement la «parcelle d’information» qui identifie
or convicted young offender as a person in trouble  le jeune contrevenang auc#isla€ coupable,
with the law. This narrow focus was emphasized in  en tant que personne ayammdiés divec la
Re Southam Inc. and The Queen (1984), 48 O.R.  justice. Cette peettroite est souligeé dans l'ar-

(2d) 678 (H.C.), affd (1986), 53 O.R. (2d) 663 etRe Southam Inc. and The Queen (1984), 48

(C.A), leave to appeal to the Supreme Court of O.R. (2d) 678 (H.C.), conf. par (1986), 53 O.R.

Canada refused, [1986] 1 S.C.R. xiv. In that case, (2d) 663 (C.A.), autorisation déapmeCour

the media challenged the constitutionality of the  eom@"du Canada refes, [1986] 1 R.C.S. xiv.

publication ban and the Crown conceded an Dans cette affaire, 'organe de presse contestait la

infringement of s. ) of theCanadian Charter of  constitutionnali¢” de I'interdiction de publication et

Rights and Freedoms, but argued that the legisla- le mieist public, qui admettait I'existence d'une

tion was justified under s. 1 of théharter. In  violation de I'al. ®) de laCharte canadienne des

upholding the constitutionality of the non-disclo- droits et libertés, prétendait que la laétait justifiée

sure provision, Holland J. (whose reasons were  en vertu de l'article premier. Confirmant la consti-
tutionnalig de l'interdiction de communiquer cer-
tains renseignements, le juge Holland (dont les
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approved by MacKinnon A.C.J.0. on appeal) motifs sont apgoar le juge en chef adjoint
pointed out, at p. 698, that: MacKinnon en appel) souligne ce quiaslat -
p. 698:

Section 38(1) does not contain an absolute TRADUCTION] Le paragraphe 38(1) ne contient pas
ban. .. .The press is entitled to be present (subject to d’interdiction absolue [...] La presse a leethmit d’~
s. 39(1)&)) and can publish everything except the iden- esprite (souseserve de l'al. 39(&)) et peut tout
tity of a young person involved. Admittedly, there may publier sauf l'iderdi&” 'adolescent en cause. Il est
be other information which the press cannot publish vrai qu’il peut y avoir d’autres renseignements que la
because it may tend to reveal the identity of a young presse ne peut pas publier parce qu’ils sontae nature °
person, but the essence of the provision is that the pressvéler’l'identitt de I'adolescent, mais la disposition
is entitled to publish all details except one. Counsel for evait” essentiellement que la presse a le droit de
the Attorney-General of Canada termed the identifica- publier toustedsd I'exception d'un seul. L’avocat
tion of the young person a “sliver of information”, du procureerégal du Canada a quaéfilidentifica-
and submitted that this is not an essential detail for the tion de l'adolescent de «parcelle d’information» et a
making of responsible judgment by a democratic awancil ne s'agissait pas d’'uretil essentiel pour
electorate. . . . gu'ureléctorat émocratique puisse se prononcer de

fagon éclaige. . .

This Court's general approach to the Act was La fagon dont notre Cour abordergralement 13

also affirmed inR. v. M. (J.J.), [1993] 2 S.C.R. la Loi se manifesegdlement dans I'at'R. c.
421, where Cory J. observed that “the Act doedM. (J.J.), [1993] 2 R.C.S. 421,wle juge Cory fait
specifically recognize that young offenders have  remarquer que «la Loi recexpr&sement que
special needs and require careful guidance. Each  les jeunes contrevenants ont des begnirs sp”
disposition should strive to recognize and balance et exigent conseils et assistance. E€tiamure d”
the interests of society and young offenders” devrait tenter de ratenmd” d8quilibrer les
(p. 429). The non-disclosure provisions were ei@iS de la soeté et ceux des jeunes contreve-
amended in 1986 to “readjust the balance between  nants» (p. 429). Les dispositions relatives I'inter-
the rights and interests of young persons and the  diction de communiquer certains renseignements
interests of society by favouring more disclosure, estiodifiées en 1986 en vue deRADUCTION]
albeit in limited circumstancesher Prowse J.A.  «@ajuster [Equilibre entre les droits et les éndfs
in R. v. M. (EH.B.) (1996), 106 C.C.C. (3d) 535 des adolescents et leistde la soei& en favo-
(B.C.C.A), at para. 49. The process of adjustment risant une plus grande communication, quoique
continues, with Bill C-3 The Youth Criminal  dans des cas ling$», le juge Prowse, de la Cour
Justice Act) presently under consideration by  d'appel, dansdtdkc. M. (E.H.B.) (1996), 106
Parliament. C.C.C. (3d) 535 (C.A.C.-B.), au par. 49. Le pro-

cessus d’'ajustement se poursuit avec le projet de

loi C-3 (Loi sur le systeme de justice pénale pour

les adolescents) actuellementa’l'etude au Parle-

ment.

A. The Need for Confidentiality A. Le besoin de confidentialité

Stigmatization or premature “labelling” of a Le syseme de justice pour les adolescents salt
young offender still in his or her formative years is  bien que la stigmatisationeatigixdéfage» mrmha-
well understood as a problem in the juvenile jus- e tdiin adolescent erefdode de dveloppement
tice system. A young person once stigmatized as a  est urpr@bll arrive que I'adolescent, une fois
lawbreaker may, unless given help and redirection,  stigematishmeefant un malfaiteur, fasse en
render the stigma a self-fulfilling prophecy. In the  sorte que le stigmate devieali@, & moins de
long run, society is best protected by preventing  recevoir de l'aide et dmrientation.A long
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recurrence. Lamer C.J., iDagenais v. Canadian  terme, la so@fé est mieux pregge par la mven-
Broadcasting Corp., [1994] 3 S.C.R. 835, pointed tion de lacidive. Dans l'aef Dagenais c.
out in another context that non-publication isSocié&té Radio-Canada, [1994] 3 R.C.S. 835, le
designed to “maximize the chances of rehabilita- juge en chef Lamer souligne, dans un autre con-
tion for ‘young offenders™ (p. 883). A concern texte, que la non-publication aisaccrdie au
about stigma was also emphasized by Rehnquist J. maximum les chaneadag#ation des ‘jeunes
(as he then was) of the United States Supreme  contrevenants’» (p. 883). Le juge Rehnquist,
Court in Smith, Judge v. Daily Mail Publishing  plus tard Juge en chef de la Cour supe” des
Co., 443 U.S. 97 (1979), at pp. 107-8: Etats-Unis, exprimeedalement la @occupation
relative a la stigmatisation danSmith, Judge c.
Daily Mail Publishing Co., 443 U.S. 97 (1979),
aux pp. 107 et 108:

This insistence on confidentiality is born of a tender TRAPUCTION] Cette insistance sur la confidentialit”

concern for the welfare of the child, to hide his youthful ecalile d'une moccupation bienveillante pour le bien-

errors and “bury them in the graveyard of the forgottenetre de I'enfant et de la volantde lui permettre de

past”. . ..The prohibition of publication of a juvenile’s cacher ses erreurs de jeunesse et «de les enfouir dans le

name is designed to protect the young person from the emeatl passoublé». . . L'interdiction de publica-

stigma of his misconduct and is rooted in the principle tion du nom d’'un mineua pisEEger ce dernier con-

that a court concerned with juvenile affairs serves tre le stigreatétant de sa mauvaise conduite et tire

as a rehabilitative and protective agency of the sa source du principe que le tribunal examinant des

State . . . Publication of the names of juvenile offenders affaires relatives aux mineurs sert d’orgatatmes ”

may seriously impair the rehabilitative goals of the juve-  eldaptation et de protection... La publication du

nile justice system and handicap the youths’ prospects nom des jeunes contrevenants est susceptible de nuire

for adjustment in society and acceptance by the public. graveankatteinte de I'objectif deeadaptation du

[Citations omitted.] systme de justice pour les adolescents etediliré la
possibilig des jeunes deeiritégrer la so@fe et dbtre
accepés par le public. [Bférences omises.]

In the same vein, Professor N. Baléung Dans la neine veine, le professeur N. Bala,
Offenders Law (1997), points out at p. 215: Young Offenders Law (1997), souligne ce qui suit
(a la p. 215):

Because of the history of protection of privacy, there is TRAPUCTION] En raison de la protection traditionnelle

little Canadian experience with publication of identify- de la vieg®jpeu de cas de publication de renseigne-

ing information about youths. However, available ments permettant 'identification de jeunes se sont pro-
research from the United States, where some states have  duits au Candgat#\Unis, cependantyuaertains

a more open juvenile court process and allow publicaEtats ont un processus judiciaire plus accessible relati-
tion of the identity of adolescents before the courts, vement aux mineurs et permettent la publication de

indicates that rehabilitation of young offenders can be liderdés adolescents qui comparaissent devant les
significantly hindered if their identities are publicized. tribunaux, les recherches indiquent que la publication de
Publication increases a youth’s self-perception as an l'idedd$ jeunes contrevenants peut nuire cersid”

offender, disrupts the family’s abilities to provide sup- blemeriedr Eadaptation. La publication acdrda

port, and negatively affects interaction with peers, perception d’'un jeune gu'’il est un contrevenang nuit

teachers, and the surrounding community. [Emphasis capdeilh famille de lui apporter de l'aide et affecte

added; footnotes omitted.] ses relations avec ses pairs, ses professeurs et la collecti-
vite qui I'entoure. [Je souligne; notes en bas de page
omises.]

| should add that the importance of confidential- Je dois ajouter que l'importance de la confiden-
ity in dealing with youthful offenders is recognized tilitlans le cas des jeunes contrevenants
internationally, as set out in thdnited Nations est reconnue mondialement, comme [lindique
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Sandard Minimum Rules for the Administration of  I'Ensemble de regles minima des Nations Unies
Juvenile Justice (“Beijing Rules™) adopted by Gen- concernant |’administration de la justice pour
eral Assembly Resolution A/RES/40/33 of mineurs («Régles de Beijing») adopés le 29
November 29, 1985, supported by Canada, which  novembre 1985 par I'Assegifiifale dans sa

includes the following provisions in Rule 8: esolution A/RES/40/33, qui et appuge par le
Canada et qui comporte les dispositions suivantes
a sa egle 8:
8.1 The juvenile’s right to privacy shall be respected at 8.1 Le droit du minkuprotection de sa vie peg”
all stages in order to avoid harm being caused to her etfeiréspeeta tous les stades afinaditer qu'il
or him by undue publicity or by the process of ne lui soit ealis tort par une publigtinutile et
labelling. par la qualification griale.
8.2 In principle, no information that may lead to the 8.2 En principe, aucune information pouvant canduire °
identification of a juvenile offender shall be pub- l'identification d'welimjuant juehile ne doittre
lished. publée.

The problem of premature “labelling” was well Le probEme de «Etiquetage» mrnatug est 17

understood in the Ontario caseSmiutham, supra,  bien compris dans ['affaire ontarienr@utham,
where the court went on to say, at p. 697, that:  eci@é, al' la cour ajoute ce qui sui (a p. 697):

The aim of s. 38(1) and s. 39(d)(s the protection of TRADUCTION] Le but vi€ par le par. 38(1) et par I'al.
young people from harmful effects which publicity may 38| Bst la protection des jeunes contre les effats pr’
have on them. A corollary to this is the protection of  judiciables que la pelpieitf avoir sur eux. Le corol-
society, since, on the evidence of the experts, most laire en est la protection detdapsisiue, selon la
young offenders are one-time offenders only and, the preuve d’experts, la plupart des jeunes contrevenants ne
less harm brought upon them from their experience with commettent qu’'une infraction et que moinsnie syst’
the criminal justice system, the less likely they are to de justcmle’leur cause @tidice, moins ils sont
commit further criminal acts. susceptibles de commettre d’autres actes criminels.

B. Protecting the Public B. La protection du public

The scheme of the Act does not attempt to L'objet de la Loi n'est pas laeedaptation du 18

achieve rehabilitation of the offender at the  contrevenant aperd de laegurigé du public.

expense of public safety. This Court has had occa-  Notre Cegemment eu I'occasion de manifes-

sion recently to express particular concern about ter sacpupation particidre au sujet de la

safety in the schools iR. v. M. (M.R), [1998] 3  €curi# dans lesecColes dans laet” R. c.

S.C.R. 393per Cory J., at para. 3: M. (M.R), [1998] 3 R.C.S. 393, le juge Cory, au
par. 3:

... it is essential that school authorities be able to react. . il est essentiel que les autestscolaires puissent
swiftly and effectively when faced with a situation that eagir avec elérité et efficacié’a toute situation risquant
could unreasonably disrupt the school environment or eraidonnablement de perturber I'environnement sco-
jeopardize the safety of the students. Schools today are laire ou de comprometitari déseleves. Les
faced with extremely difficult problems which were ecoles d’aujourd’hui sont confra@sa des proldmes
unimaginable a generation ago. Dangerous weapons are emextiént difficiles quitaient inimaginables il y a
appearing in schools with increasing frequency. There is wreErgion. L'introduction d’armes dangereuses
as well the all too frequent presence at schools of illicit dan®detes est un mmonene grandissant auquel
drugs. These weapons and drugs create problems that s'ajoutsdmqe trop &uente de drogues illicites,
are grave and urgent. ce qui est source de @muds graves et urgents.
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The Act creates two distinct but mutually reinforc-  La let@blit donc deuxegimes distincts, qui se

ing regimes to control information about a young  renforcent toutefois mutuellement, powlerontr™

offender. les renseignements concernant les jeunes contreve-
nants.

The first set of provisions commences at s. 38(1) Le premier ensemble de dispositions commence
with a general prohibition that “no person shall au par. 38(1) par une interdietienalg, selon
publish by any means any report” (emphasis laquelle «il est interdit de diffuser, par quelque
added) identifying a young offender with an  moyen que ce soit, le compte rendu» (je souligne)
offence or proceeding under the Act. The provision  permettant de lier un jeune contrexvemaat °
is headed “Protection of Privacy of Young Per- infractionaode$ proedures pelues par la Loi.
sons”. It then establishes a series of exceptions to  Ces dispositions s'intitulent «Protection de la vie
the general rule, which have generally been given eprides adolescents». Elletablissent une
a restrictive interpretation: se@ntario (Solicitor  gamme d’exceptiona la E€gle grérale qui regi-
General) v. Ontario (Information and Privacy vent ¢gréralement une intergtation restrictive:
Commissioner), [1996] O.J. No. 2218 (QL) (Div.  voidntario (Solicitor General) c. Ontario (Infor-

Ct); R v. N. (K) (1989), 51 C.C.C. (3d) 404 mation and Privacy Commissioner), [1996] O.J.

(Man. Prov. Ct);R v. AMM, [1994] O.J. No. 2218 (QL) (C. div.R c. N. (K.) (1989), 51

No. 1178 (QL) (Prov. Div.)Scarlett Heights Col-  C.C.C. (3d) 404 (C. prov. Man.R. c. AM.M,,

legiate Institute v. K.M., [1995] O.J. No. 3750 [1994] O.J. No. 1178 (QL) (C. proRarlett

(QL) (Prov. Div.), at para. 6. Heights Collegiate Ingtitute ¢. K.M., [1995] O.J.
No. 3750 (QL) (C. prov.), au par. 6.

The second regime applies to the maintenance Le secondegime s'appliqua la tenue e I'uti-
and use of court records found in ss. 40 to 44. lisation des dossiers judiciairestablegar les
These provisions set out in considerable detail the  arh 4@. Ces dispositions grbient de fagn
type of records that may be kept, where they may es pgcise le genre de dossiers qui peuvent ~
be kept, and the circumstances in which they may  coesebendroit oils peuvent Etre et les cas
be disclosed. dans lesquels ils peuvainé tommuniges.

Sections 40 to 44 are the more narrowly targeted Les articles 4@ 44 ont une poeg plusetroite.
regime. In the French version of the Act the word  Dans la versioedism de la Loi, kecord» est
“record” is said to be equivalent toddssier”, rendu par «dossier», ce qui indique un plus grand
which suggests a greater level of formality and  ded€g formalisme et de permanence comme
permanence as part of the court record than does  dossier judiciaire que le mot «compte rendu», qui
the word “report”, which may cover informal com-  peut viser des communications informelles plus
munications that are more casual or transitory, or  rardsi ou temporaires ou des fins accessoires
which may be directed to a purpose collateral to  auxeula®s judiciaires, comme les renseigne-
the court proceedings, such as information pro-  ments fournis pelelggla la jeunessa 'agent
vided by a youth worker to a probation officer. de probation.

Section 38 is the broader prohibition, and is L'article 38 est une interdiction plusgrale et
directed against any disclosure (“report”) linking  vise toute communication («compte rendu») liant
the alleged offence or the hearing or other court linfracticegaié, 'audience ou toute autre pro-
proceeding with the identity of the alleged edcre judiciaireal’identité de I'accue, de la vic-
offender, the victim, or any young person who time et de tout adolescent comparaissant comme
appears as a witness. The source of the informaemoiti. Les renseignements ne sont pas derat”
tion is not restricted to information derived from  ceux gecalilent de pramiures judiciaires. Ces
the court proceedings. These provisions set out the  dispositdinsssént la pogé de I'interdiction.
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scope of the ban. There is a series of exceptions, |l existe une gamme d’exceptions, que j'aborderai
which | will come to momentarily. sSous peu.

C. The Distinction Between “ A Report” and “A  C. La différence entre un «compte rendu» et un

Record” «dossier»

Much argument was directed here and in the Beaucoup d’arguments opté’ pésenés aupes 23
courts below to the precise scope of the words  de notre Cour et des cours d'ins@aiagenfu
“report” in s. 38 and “record” in s. 40. The idea  sujet de laegmomXacte de «compte rendw, °
seemed to be that if the document could be charac-  l'art. 38, et de «doadiart:, 40. Il semble en
terized as something other than a “record” or  ressortir que, si le documenetpeugualifé
“report”, its contents could be disseminated free of  d’autre chose que de «dossier» ou de «compte
statutory restrictions. | do not agree. While neither  rendu», son contenetpediffu€ sans restric-
term is defined in the Act, etymological niceties tiegdle. Je ne suis pas d'accord. Bien que ces
ought not to be allowed to overwhelm the clear mots ne soientgliaésdians la Loi, on ne doit
purpose expressed by Parliament to control publi- pas permettre que desesuddfjlitologiques
cation of “the name of the young person, a child or  I'emportent sur le but clairement expaimé
a young person who is a victim of the offence or aegidlateur, qui est de coalet la diffusion «du
child or a young person who appeared as a withess  nom de I'adolescent, de celui d’'un enfant ou d'un
in connection with the offencer o. . any informa-  adolescent victime de linfraction ou appal’
tion serving to identify such young person or emBignera I'occasion de celle-ci ou [de] tout ren-
child” (s. 38(1)). seignement permettante®@blir l'identi® de cet

adolescent ou enfant» (par. 38(1)).

It is scarcely plausible that Parliament intended Il est tes peu plausible que ledislateur ait 24
to control publication of such information by way  voulu interdire la diffusion de ces renseignements
of a “report” but was quite prepared to have the par voie de «compte rendu» mais etdilpsst -
same information disclosed to the public in ana ce que les erhes renseignements soient commu-
allegedly different vehicle called a commurggu” nigues au public par le moyen soi-disant
notification write-up, divulgation or, indeed, difént du communiay'de I'avis descriptif, de la
docket. What is important is not what the commu-  divulgation emendu ofe. Ce n’est pas le nhom
nication is called but the substance of what is com-  é@ntd communication qui importe, mais son
municated. The concern is with the message, not  contenu. C’est le message qui peseeppzd"
with the label applied to the medium of communi-  le genre de moyen de diffusion. L’expression «dif-
cation. The phrase “publish by any means any fuser, par quelqgue moyen que ce soit, le compte
report” in s. 38(1) can therefore refer to something  rendu», au par. 38(1), peut donc se rapporter °
as formal as a government report or an article in a  quelque chose d’aussi officiel qu'un rapport gou-
newspaper or as informal as court observers vernemental ou un article de joumngli@gue
spreading gossip and innuendRe Peel Board of  chose d’aussi informel que les comrades et insi-
Education and B (1987), 59 O.R. (2d) 654 (H.C.),  nuations venant des observatéarourRe Peel
at p. 659. Board of Education and B (1987), 59 O.R. (2d)

654 (H.C.),a la p. 659.

The same purposive approach to definition Il faut également efinir «dossier», aux art. 40 ° 25
should be applied to “record” in ss. 40 to 46. A 46, en fonction de I'objet ks peférence pour
preference for substance over formalism is consis-  le fondtpju€ pour le formalisme est conforme
tent with the background paper published by the  au document de travaéd pablié ministie du
Ministry of the Solicitor General of Canada in the  Solliciteenggal du Canada la suite des modifi-
wake of the ss. 40 to 46 amendments in 1986: cations appodlx art. 4@ 46 en 1986La
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Record-keeping under the Young Offenders Act: A tenue des dossiers en vertu de la Loi sur les jeunes

Guide (1986). After providing some general contrevenants. un guide (1986). Apes avoir fourni

insight into the changes made to the disclosure  certaines explicagofi®lgs sur les modifica-

provisions, the department’s view is summarized tions apesmux dispositions relativada com-

at p. 9, as follows: munication, le documesguime ainsi I'opinion du
ministére @ la p. 10):

In light of these governing considerations [the principles Dans le cadre de ces principes directeurs [les principes
set out in s. 3 of the Act], the new provisions cover oneenon@&s a l'art. 3 de la Loi], une seule eafdrie de

type of document only. Thenly documents that are documents est@ipar les nouvelles dispositiofsuls

subject to any special consideration are those connecting les documents qui relient I'adeleseeinstance en

the young person with proceedings under the Act; those vertu de la loi sont asaujettisconsigiation sp-
identifying only the young person, or, for example, only _ ciale, et non ceux qui n’identifient que I'adolescent ou
the offence are not subject to any such consideration. gue linfraction. Cette distinction permet une certaine
The introduction of this distinction permits some flexi- latitude dans la gestion des dossiers: ceux-ci peuvent
bility in records management: records can be mainetre tenus et utiles pour plusieurs raisons; la corsal

tained and used for many reasons. The key considera- tion principale esediemmut pgjudice @&favora-

tion is the avoidance of adverse and unnecessary ble et iregiétarit d'une adlgation ou d’'une con-
prejudice arising from a criminal allegation or convic- damnaédiaitre criminel. [En italique dans l'original;

tion. [Underlining added; italics in original.] je souligne.]

And at pp. 12-13 of the same publication, the fol-  Les observations suivantes reldtalesence de

lowing remarks regarding the absence of a defini- efinition de «dossier», aux pp. 13 et 14 de la

tion of the term “record” are apposite: emeg publication, sont pertinentes:

No definition is necessary in view of the offence con- Si I'on tient compte de l'infractieeari&rticle 46, la

tained in section 46. It is not the origin of the record as aefinition ne s’impose pas: ce n'est pas l'origine de
whole but rather the particular content of the documents 'ensemble du dossier qui peut modifier les pratiques de
contained in the record which will affect records man- gestion, maistpiuttontenu des documents du dos-

agement practices. The critical question when catego- sier auquel on devra porter une attentioarpatteculi’
rizing a record is: is the record one that connects the question primadialg@oser lorsqu'il s'agit de clas-
young person to proceedings under the Act, e.g. the ser un dossier est la suivante: s’'agit-il d’'un dossier qui
offence?. . . [A]lny court material identifying the indi- relie 'adolescemtdes proedures prises dans le cadre
vidual and simultaneously revealing that he or she has de la loi, telle que l'infraction? [...] [TJout document
been dealt with as a young offender is a record subject d’'un tribunal qui identifie la personneledga-

to the Act. In this regard, it is worth noting that the man- lement qu'ebe gugge comme jeune contrevenant
ner of disclosing a document, as well as its specific con- constitue un dossier aaslgeltii. A cet égard, il
tent, could serve to identify an individual as an offender. importe de signaler queota da,communiquer un
[Emphasis added.] document, demmé que son contenueai$, peut aideat

identifier quelgu’'un comme contrevenant. [Je souligne.]

The department’s statement that “[n]Jo definition  En raison deetdaddtion du minigfe que «[s]i

[of record] is necessary in view of the offence con-  I'on tient compte de l'infractia@e gid’article
tained in section 46” warrants reproduction here of  46efmition [de dossier] ne s'impose pas», il y
that section: a lieu de reproduire cet article ceapr’

46. (1) Except as authorized or required by this Act, 46. (1) Sauf autorisation ou obligationepuie par la
no record kept pursuant to sections 40 to 43 may be esepté loi, il est interdit de donner esgour consul-
made available for inspection, and no copy, print or tetiam ‘dossier tenu en application des articles 40 °
negative thereof or information contained therein may 43 ou de remettre des reprodeptiemges ou ega-
be given, to any person where to do so would serve to tifs de celui-ci ou des renseignements qu'il contient
identify the young person to whom it relates as a young lorsqueeancla remise permettrait de constater que
person dealt with under this Act. [Emphasis added.] I'adolescempuisie dossier fait I'objet de pexires

prévues par la psente loi. [Je souligne.]
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This explanation by the department is not of Cette explication du ministe n'aevidemment 26

course binding, but it is helpful confirmation of
what appears evident on the face of the Act. Spe-
cifically, it confirms that the nub of the statutory

non-disclosure provisions taken as a whole is the
avoidance of unauthorized disclosure of a docu-
ment that links the identity of the young person

with a charge, proceeding or disposition under the
Act.

pas force obligatoire, mais c’est une confirmation
utile de ce qagagealclairement de la Loi. En
particulier, elle confirme que, prises dans leur
ensemble, les dispositions raléiiitesdiction
de communication de renseignements visent essen-
tiellenzediter la communication non autaes”
de tout document liant leddatitadolescerd °

une accusation, une instance ou ueeision prise

en vertu de la Loi.

The interpretive exercise is therefore not L’exercice d’interpetation ne vise donc pas la2’

directed at some formal classification of docu-
ments, but at the nature of the information. Specif-
ically, does the document create a link between the
identity of a young person and an (alleged) offence
or hearing under the Act? The further question,
whether the document is a “record” or a “report”,
seems to depend largely on its source. On a read-
ing of ss. 40 to 46 as a whole, it appears that a
record within the meaning of those provisions
includes two characteristics: firstly, it will “serve
to identify the young person to whom it relates as a
young person dealt with under [the] Act” (s. 46).
Secondly, it records information kept by a youth
court (unless the matter is transferred to adult
court) or review board (s. 40) or kept by the police
(s. 41) or by a government agency for purposes
related to the juvenile justice system (s. 43) or kept
by another organization or person involved in
“alternative measures” (s. 43) or other disposition
under the Act. Information in the hands of persons
not mentioned in ss. 40 to 46 that discloses the
confidential link between the alleged offender to
the offence or a hearing is better considered a
“report” to be dealt with under s. 38.

classification formelle des documents, mais la
nature des renseignements. En particulier, le docu-
meettdt'un lien entre l'ident#t’de I'adoles-
cent et une infractieguéal) ou une audience
en application de la Loi? L'autre question, soit
celle de savoir si le document est un «dossier» ou
un «compte rendu», Sepelldred’en grande
partie de la source de ce document. Il ressort des
art.a406" dans leur ensemble qu'un dossier au

sens de ces dispositions comporte deugrisaract”

tiques: prement, il «permettrait de constater
que l'adolescesmt pés”le dossier fait I'objet de
pawres pevues par la @sente loi» (art. 46);
adgugiment, il contient des renseignements con-
agmpar un tribunal pour adolescentsa-moins

gue le dossieetd’giaris€ré a un tribunal pour
adultes — ou une commission d’examen (art. 40),
par la police (art. 41), par un organismeapublic
des faes |du systhe de justice pour les adoles-
cents (art. 43) ou par un autre organisme ou per-
sonneecHartd mise en ceuvre de «mesures de
rechange» (art. 43) ou de Il'application de toute
aetsidh prise en vertu de la Loi. Il esefi

rable de coeddles renseignementstdhus par

les personnes non menti@es dans les art. 40 °
46 qui ewvelent le lien confidentiel entre le gr’
sueé contrevenant et l'infraction ou une audience
comme un «compte rendu» &ipar 'art. 38.

In either case, where the prohibited link is not Dans les deux cas, l'interdiction ne s’applique28

made, the ban does not apply. Thus, decisions of
youth courts that neither name nor otherwise iden-
tify the young offender are routinely issued with-
out running afoul of the non-disclosure scheme:

pas lorsque le lien interdit n'est pas faitePar cons’
guent, desiais des tribunaux pour adoles-
cents qui ne nomment pas ni n'identifient d’'une
autrerfdes jeunes contrevenants saguliere-

ment rendues publiques sans que cela aillen-
contre de l'objet vig, l'interdiction de communi-



29

30

31

902 RE F.N. Binnie J. [2000] 1 S.C.R.

see generally P. Platyoung Offenders Law in  quer certains renseignements: voir, decofa,
Canada (2nd ed. 1995), at pp. 529-31. ergfrale, P. Plattyoung Offenders Law in Canada
(2¢ éd. 1995), aux pp. 528 531.

D. Nature of a Docket D. La nature d'un role
Anyone reading the docket in the Youth Court at Toute personne lisant lele” du tribunal pour
St. John’s necessarily would know that the young  adolescents de St. John's seeaaimément
person is in trouble with the law, and the nature, ing@ndu fait que I'adolescent a desndlés
though not the specifics, of the charge. avec la justiceataarjue de la nature (quoique
pas les dtails) de I'accusation.

It is clear that a court could not function without Il est évident qu'un tribunal ne pourrait pas
advising alleged offenders, families, lawyers, fonctionner sans aviser leescts familles,
alleged victims, witnesses and others which court  les avocatse®spEs victimes, lesthoins et
they are directed to attend, at what time, and for  d’autres personnes du lieu, des jour et heure et de
what purpose. Thdossier of each alleged offender  I'objet de la comparution. dossier de chaque
necessarily includes a running record of appear- acamhporte atessairement linscriptiora °
ances and the disposition on each occasion. The jour des comparutions etidiesmiddqui sont
docket collects together in one place the pertinent  renduess “occasions. Lele” rassembla un
information for each of the alleged offenders endroit les renseignements pertinents concernant
scheduled to appear before the court on the day in  chaques at®tesit comparse devant la coua
guestion. The disclosure links each of the youthsto  la date en question. La communication lie chaque
a specific offence and a hearing date. The date of  adoleacent infraction @cise eta’une date
appearances, and the disposition on each appear- d’audience. Les dates de comparution ainsi que les
ance, continue to be part of the youtdsssier.  décisions rendues lors de ces comparutions conti-
While the court docket, as a piece of paper, has a  nuent de faire partie du dossier de l'adolescent.
transient function, the information it contains is  Bien qu’en tant que documesi¢ ldaTa cour ait
very much part of the court record, and its disclo-  une fonction temporaire, les renseignements qu'il
sure is prohibited unless the circumstances fall  contient font vraiment partie du dossier de la cour
within the relevant exceptions set out in s. 44.1 of et leur communication est interdite sauf dans les
the Act. cas pertinents @viusa l'art. 44.1 de la Loi.

E. Application of the Section 44.1 Exceptions E. L'application des exceptions de I'art. 44.1

Accepting, therefore, that the docket itself Si on tient donc pour acquis que leler lui-
should be considered a “record” within the mean- emm"doitetre considfé comme un «dossier» au
ing of ss. 40 to 46, the issue is whether, as the  sens des at4@0la question est de savoir,
Crown contends, the statutory requirements for  comme la Couronne le fait valoir, si les exigences
disclosure under s. 44.1 are met. The Governor in  prescrites par I'art. 44.1 e m@tcommunica-
Council or the Lieutenant Governor in Council  tion sont regssctEn vertu de I'al 44.1(1) le
may by regulation, pursuant to s. 44.1(),)fesig-  gouverneur en conseil ou le lieutenant-gouverneur
nate “any person, or person within a class of per-  en conseil psigndf «toute personne, ou toute
sons” to have access to a report “for a purpose and  personne faisant partie dhgugiecaté per-
to the extent specified”, but as no such designation  sonnes» pour qu’'elleesiti ales dossiers, afin
has been made here, the impugned practice of the  de les consulter, «pour eteriiiréE et dans
Youth Court must find its authorization within one  la mesure a@esis’‘Comme personne nkte’
of the other statutory exceptions. The most promis- esigi€, la pratique du tribunal pour adolescents
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ing exemption, with appropriate emphasis, reads as  atoit fonge sur une autre exceptioegéle.
follows: L'exemption la plusevidente, les passages perti-
nentsetant souliges, est ainsi libedié:

[Recor ds made available] [Demande de communication]

44.1 (1) Subject to subsections (2) and (2.1), any 44.1 (1) Sous eServe des paragraphes (2) et (2.1),
record that is kept pursuant to section 40 shall, and any lorsqgu’elles en font la demande, les personnes suivantes
record that is kept pursuant to sections 41 to 43 may, on ont, pour le consudieg, et ‘dossier tenu en appli-
request, be made available for inspection to cation de l'article 40 et peuvent aegia acut dos-

sier tenu en application des articlesat43:

(k) any other person who is deemed, or any person k) toute autre personne, ou personne faisant partie

within a class of persons that is deemed, by a youth d'uega@” de personnes, que le juge du tribunal
court judge to have a valid interest in the record, to pour adolescents estime avagréirvatdble dans
the extent directed by the judge, if the judge is satis- le dossier, selon la mesure gu'il autorise s'il est con-
fied that the disclosure is vaincu que la communication est:
(i) desirable in the public interest for research or (i) souhaitable, darextimlblic, pour des fins
statistical purposes, or de recherche ou de statistiques,
(i) desirable in the interest of the proper adminis- (i) souhaitable danerdirde la bonne adminis-
tration of justice. tration de la justice.

My view is that this provision is not properly  Jestime que cette disposition n’est pas in\ﬂl}3|u’32
invoked in this case. Firstly, s. 44.1))permits a bon droit en l'esgce. Prend@rement, [al.
disclosure only to someone “deemed, by the youth  44&)(E) permet la communication qu'aux per-
court judge to have a valid interest”, and then only ~ sonnes «que le juge du tribunal pour adolescents
“to the extent directed by the judge”. In the first  estime avoir uer@htValable» et uniguement
place, the section requires judicial authorization.  «selon la mesure qu’il autorise». Tout d'abord,
While the trial judge took the view that disclosure  cette disposition exige I'autorisation d'un juge.
was authorized by a youth court judge sitting on  Bien que le juge degpeemstance ait esten’
the Youth Justice Concerns Committee, none of que la communiegtdgnaltorise par un juge
the parties has been able to produce a judicial  du tribunal pour adoleseg®ansiau Youth
order made in the appellant’'s case, nor was there  Justice Concerns Committee, les parties n'ont pas
produced any “generic” judicial order made by a  pu produire d’ordonnance de la cour rendue dans
judge of the Youth Court purporting to authorize  l'affaire de I'appelant, ni d'ordonnance «type» ren-
disclosure of specified information to a specified due par un juge du tribunal pour adolescents,
board or otherwise. Section 44.1())({s not satis-  visan& autoriser la communication de renseigne-
fied by the sort of informal administrative practice  ments particuieus€ commission scolaire don-
followed in this case. @€ oua tout autreetablissement. Le genre de pra-

tique administrative informelle suivie en I'es@
ne satisfait pas aux exigences de l'al. 44K)(1)

The Chief Judge of the Youth Court, in a letter Dans la lettre du 16 janvier 1996 qu'il a adresS3
dated January 16, 1996, to the Newfoundlandee & la commission d’'aide juridique de Terre-
Legal Aid Commission, explained the origin of the = Neuve, le juge en chef du tribunal pour adolescents
present administrative practice as follows. He said:  explique ainsi I'origine de la pratique administra-

tive actuelle:
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The policy of making copies of the Youth Court
docket available has been in effect for over two years.
This decision was made after the [Youth Justice Con-
cerns] Committee discussed issues of protection of staff,
students, and property as well as truancy. Since school guestions reldtvetection du personnel, dets-
authorities, beingn loco parentis, are involved with the  diants et des biens ainsiagtabsentisme scolaire.
rehabilitation of young offenders, the supervision of Etant done” que les autoet scolaires, tenant lieu de
young people on probation and in the administration of parents, s’occupeneddaatdtion des jeunes contre-
youth justice in a broad, general way; they have a spe- venants, de la surveillance des jeunes en probation et de
cial status and an interest in those students who are 'administration de la justice pour adolesceots de fa,
before the court. @¥rale, elles ont un statut particulier et uneiét”

envers lesfudiants qui se retrouvent devant les tribu-
naux.

TRADUCTION] La politigue de donner aes’a des
copiesoldudd tribunal pour adolescents a cours
depuis plus de deux anse€lsitta dete prise apEs
que leecprimitith Justice Concerns] a diseuties

In the second place, the discretion of the Youth En second lieu, le pouvoir digtidnnaire du

Court judge to make available court records to per-
sons deemed “to have a valid interest in the
record” was limited in this case by the need for the
judge to be satisfied that the disclosure to the

juge du tribunal pour adolescents de desner acc’
aux dossiers de la cour aux personnes qu'il estime
«avoir @méinvalable dans le dossier» est linit”
endesplu fait que le juge datre convaincu

school boards is “desirable in the interest of the
proper administration of justice”. A “valid inter-
est” has been held to include institution of civil
proceedingsRe Smith and Clerk of Youth Court
(1986), 31 C.C.C. (3d) 27 (Ont. U.F. Ct.); and
legal representation in youth couR: v. H.EA,,
[1984] O.J. No. 707 (QL) (Prov. Ct. (Fam. Div.));
including legal representation of a co-accudesl:
T.I. (1985), 13 W.C.B. 494 (N.S. Youth Ct). |
should add, parenthetically, that ifPerson
Unknown v. S. (M.) (1986), 43 M.V.R. 306 (Ont.
Prov. Ct. (Fam. Div.)), it was held that under the
predecessor section “a broader notion of justice is 43 M.V.R. 306 (C. prov. Ont. (Div. fam.)), on a
involved, the proper administration of justice not  conclu gqu'en vertu de la dispositieriearg;
being limited to the administration of the particular TRADUCTION] «une vision plus large de la justice
case but extending to the overall interests of soci-  s'applique, la bonne administration de la justice
ety” (p. 312) (emphasis added). | think this is too etafit pas limiée a I'administration de I'affaire
broad. A control subject to such a broad exception  en cause etaisdsiht I'ensemble des droits de
would in effect be no control at all and would la st&b (p. 312) (je souligne). J'estime que cela
render superfluous many of the other restrictions  est trop large. Une interdiction assortie d'une
and protections carefully written by Parliament  exception aussi kggesdudrait en fait 'ab-
into the Act. sence totale d'interdiction et rendrait superflues
bon nombre d’autres restrictions et protections soi-
gneusement prues dans la Loi par ledislateur.

gue la communication aux commissions scolaires
est «souhaitable dansféhtde la bonne admi-
nistration de la justice». Il est conclu quergkint”
valable» englobe aussi l'institution de pedcres

civilee:Smith and Clerk of Youth Court (1986),

31 C.C.C. (3d) 27 (C.U.F. Ont.); et la repenta-

tion par avocat devant le tribunal pour adolescents:
R c. HEA, [1984] O.J. No. 707 (QL) (C. prov.

(Div. fam.)), notamment laesgtation par avo-
cat d'un coaccus'Re T.I. (1985), 13 W.C.B. 494
(Youth Ct. ). Je dois ajouter en passant que

dans l'affRmeson Unknown c. S. (M.) (1986),

School boards do have a legitimate interest in Les commissions scolaires ont uneidt” [egi-
knowing of members of its student body that could  temeohnate quelsetudiants sont susceptibles
present a danger to themselves or others. The de constituer un danger poemasxen pour
schools may well desire the information for their  les autres.ecete$ peuvent fort bieredirer les
own purposes. (The letter of the Chief Judge, renseignements pour leurs propres fins. (La lettre
supra, identified one of the objectives as the con-  du juge en chetjtg®, mentionne que I'un des
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trol of truancy, but this is not a purpose recognized  objectifs est leotmule"I'absemisme scolaire,
as valid under the statutory scheme.) In my opin-  mais ce n'esapasdbjectif valable selon I'es-
ion, the school boards have not made a convincing prit de laAlanpn avis, les commissions sco-
case that their specific interest in the confidential laires n'ont pasodfe de fapn convaincante
information is related to the administration of jus-  que lewr@tparticulier dans les renseignements
tice as opposed to the administration of the  confidenéigl’ lié & 'administration de la jus-
schools. tice pldf qu'a I'administration decoles.

Order and discipline in the schools are a very L'ordre et la discipline dans lescbles sont des 36
important consideration but Parliament’s restric-  comsitibns tes importantes, mais les restric-
tions in s. 44.1(1K) have to be respected. In this  tions\arés par ledgislateua’l’al. 44.1(1K) doi-
case, they were not. In summary: vetre respeets, ce qui n'a pate fait en I'es-

pece. En eSune:

1. disclosure was not authorized by a judge; 1. La communication n’est pasegup@isiin
juge.

2. distribution was not limited to the Board 2. La diffusion ne se limiteadascommission
responsible for the appellant’'s school. The scolaire doetedlécole de I'appelant. Il faut
recipient board must have a valid interest in the gue la commission scolaire aérénviatable
record relating to the young person; and dans le dossier de I'adolescent.

3. the information was distributed for school 3. Les renseignements desnaadf pour les
purposes and not for purposes related to the besoinsadd’ét n'ont riera voir avec I'ad-
administration of justice. ministration de la justice.

The respondent also argued the applicability of L'intimee aggalement invocil'applicabili# de 37

the exception contained in s. 44.1())(asserting  I'exception prvue par l'al. 44.1(1), affirmant

that a school board is an “agency of a govern- qu’'une commission scolaire est «un organisme

ment . . .engaged in the supervision or care of the edéfal ou provincial chamy’[...] de surveiller

young person”. | do not think that this section I'adolescent ou de s’en occuper». Jestime que

assists the respondent either. cette disposition n'aide pas non plusekéntim’
A reading of s. 44.1(19 as a whole shows a  L'interprétation de lal. 44.1(4) dans son 38

focus generally on the purposes of diversion, sen-  ensendni@rdfe que celui-ci porte, dectm

tencing or parole. This focus suggests that the typeerérgle, sur la €judiciarisation, la efermination

of government agency contemplated by de la peine et @&alibh conditionnelle. Cela

s. 44.1(1)¢) is an agency involved in the youth  indique que le type d'organisme pubécpeis”

justice system and responsible in that context for  I'al. 44g)l(&¥t un organisme ayant uolea

the supervision or care of the young person who is  jouer dans lemeysie justice applicable aux

in trouble with the law. There is no suggestion in  jeunes et eldacg titre de surveiller 'adolescent

the evidence that such “agency” responsibilities  ayant de®lé$ avec la justice ou de s’en occu-

have been conferred generally on school boards. per. Rien dans la preuve n’indique que de telles

Schools do, of course, have concerns related to the  respoesaitipres un «organisme» aieatg”

justice system, and the phrase “supervision or care e dans I'ensemble aux commissions sco-

of a young person” also appears in what the parties  lairesedass” onevidemment des poccupa-

called “the school board section”, s. 38(1.13), dis-  tiopesliau systhe de justice, et I'expression

cussed below. In s. 38(1.13), the disclosure of  «surveiller I'adolescent ou [...] s’en occuper»

information is restricted to the specific purposes of  figggalément dans ce que les parties appellent

compliance and safety of persons. In light of the  «la disposition relati@ecommission scolaire»,
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limitations that restrict quite tightly disclosure  par. 38(1.13), ad®rgdlus loin. Selon ce para-
under s. 38(1.13), Parliament cannot have intended  graphe, la communication de renseignements vise
in s. 44.1(1)4) to authorize general disclosure of  uniquemarfaite en sorte que leeasSions du
the same information to school boards free of such  tribunal soient Espeaxt assurer laegurie
restrictions. des personnes. Vu lesgseés restrictions qui y
sont imposesa la communication, leefjislateur
ne peut pas avoir eu l'intention, I'al. 44.1(1Y),
d’autoriser la communicationegérale des mmes
renseignements aux commissions scolaires sans
ces restrictions.

Despite these statutory limits on the permissible Malgré les restrictions prues par la loi relati-
inspection of court records, | am of the view that  veman&aconsultation permise des dossiers de la
distribution of relevant information contained in  cour, jestime que la diffusion des renseignements
the docket — an edited docket as it were — capertinents que contient leale — il s'agit d'un ole
properly be considered as the publication of a  medifi'peutetre considiéea bon droit comme
“report” under s. 38, and dealt with as an exception  la publication d'un «compte rendu» au sens de
under that heading. I'art. 38 et comme une des exceptiensgsa ce

titre.

F. The Application of the Section 38 * Report” F. L’'application du régime relatif au «compte
Regime rendu» de I'art. 38

The appellant also claims that the information L’'appelant petendegalement que les renseigne-
set out in the docket is protected under s. 38 which  ments @sldans leale sont prattes en vertu
imposes a general publication ban on any “report”  de l'art. 38, qui impose linterdicignate de
of any offence or hearing concerning a young per-  publier le «compte rendu» de toute infraction ou
son in which the name of the young person or any  audience retative adolescent dans lequel le
information serving to identify the young personis  nom de ce dernier ou tout renseignement permet-
disclosed. tant son identification est divudgu”

In effect, the appellant argues that not only is L'appelant petend en fait que non seulement la
distribution of the docket itself prohibited by ss. 40  diffusionala lii-méme est-elle interdite par les
to 46, but information derived from the docket art.ad86, mais que la communication de rensei-
(e.g., secondary publication) that would link the  gnemeatoudant duale (p. ex., la publication
alleged (or convicted) offender to the offence orto  secondaire) qui sont susceptibles de lier I'adoles-
the hearing is also prohibited by s. 38. cent ae@us@clag coupabla Tinfraction oua
'audience est@alement interdite par I'art. 38.

Section 38 creates a general publication ban to L'article 38 ce€e une interdiction eyérale de
which there are enumerated statutory exceptions.  publication assortie d’excep@wnssppar la
The key words of the prohibition are introduced by  loi. Les mas dg l'interdiction sont introduits
the words “no person shall publish by any means  par «il est interdit de diffuser, par quelgue moyen
any report” (emphasis added). | have already men-  que ce soit, le compte rendu» (je souligne). J'ai
tioned that the word “report” does not create a for- ejadhentione” que le terme «compte rendu» ne
mal limitation inconsistent with the policy of con- eaif pas une restriction formaliste incompatible
fidentiality and rehabilitation. The word “publish”  avec la politique de confiderdiglitde eadapta-
requires a similarly purposive interpretation. In the  tion. Il faut inetgoraussi le mot «diffuser» en
context of the Act, “publish” includes disclosure of  fonction de I'obje¢ vi3ans le contexte de la Loi,
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the controlled information to the community or  «diffuser» comprend la communication de rensei-

any part thereof not authorized to receive it. Inthe = gnementsggs&d une collectivié’ oua une par-

context of this appeal, publication includes sharing  tie d'une collectiqui’ n'est pas autogs’a les

the controlled information with the school unless  recevoir. Dans le cadre edenprpourvoi, la

one of the exceptional circumstances identified in  publication comprend le partage de tels renseigne-

s. 38 is satisfied. ments aveedtle, sauf dans les cas exceptionnels
prévus par l'art. 38.

1. Use of the Docket in the Youth Court 1. L'utilisation daerau tribunal pour adoles-
cents

The docket is clearly required for the proper Le r6le est manifestementeaéssaire au bon 43

functioning of the courts. Preparation and disclo-  fonctionnement des tribunauxeparaiion du

sure of the relevant information to individuals hav- olerét la communication des renseignements perti-

ing business with the Youth Court itself are not  nentles personnes ayanfaire avec le tribunal

only permitted under s. 44.1 but are also supported  pour adolescentemei-mdnt non seulement

under s. 38(1.1) which permits “disclosure of autes’par I'art. 44.1, mais s'appuiesgale-

information in the course of the administration of  ment sur le par. 38(1.1), qui permet «la communi-

justice . . .where it is not the purpose of the disclo-  catiorr@eeignements dans le cours de I'admi-

sure to make the information known in the com-  nistration de la justice [. . .] si la communication ne

munity” (emphasis added). To achieve its pur-  vise pasenseigner la collecti@d (italiques

poses, however, the information need only be  amufloutefois, pour qu'ils serveatiéurs fins,

disclosed to persons engaged in the administration il suffit de communiquer les renseignements aux

of justice including court officials, witnesses and  personnes ehardé I'administration de la jus-

young people involved with the law, and for that tice, notamment les fonctionnaires de la cour, les

purpose there is no need to distribute the informa-emoihs et les adolescents ayant desds avec

tion to school boards. In fact, we are told that the la justice; il n'est g@sssaire de communiquer

Youth Court staff in St. John’s does not post the  les renseignements aux commissions scolaires. En

docket on a bulletin board as is done in adult court,  fait, on nous dit que le personnel du tribunal pour

but makes it available “for inspection” to those  adolescents de St. John’s n’affiche pksdarr”

who seek out the information. le tableau d’affichage comme c’est le cas pour les
tribunaux pour adultes, mais y donne ex@ux
intéreses «pour le consulter».

2. Distribution of the Docket to School Boards 2. La diffusion dole r'aux commissions
scolaires

The respondents argue that even if distribution Les intimées petendent que erhe si la diffu- 44
of the docket itself to school boards does not come  siorplduatix commissions scolaires n’est pas
within the exception for court “records”, the infor-  @&sén soi par I'exception relative aux «dossiers»
mation on the docket may still be distributed to  de la cour, les renseignements figurantogair le r”
school boards under: peuvergammoinsefre diffug€s aux commissions

scolaires en vertu:

a. the “administration of justice” exception a. de I'exception relaiVe&administration
in s. 38(1.1); de la justice» au par. 38(1.1);
b. the “school board” exception under b. de I'exception relaita «commission

s. 38(1.13). scolaire» au par. 38(1.13).
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a. The * Administration of Justice” Exception a. L’exception relative a «I’administration de la
justice»

Section 38(1.1) provides that the general prohi- Selon le paragraphe 38(1.1), I'interdictioang-
bition against disclosure rale de communication

does not apply in respect of the disclosure of informa- ne s'appliqgue pas relativer@obmmunication de

tion in the course of the administration of justice includ- renseignements dans le cours de l'administration de
ing, for greater certainty, the disclosure of information la justice — notamment pour I'applicatiohaiesua

for the purposes of thEirearms Act and Part 11l of the lesarmesafeu et de la partie Il dCode criminel —, si

Criminal Code, where it is not the purpose of the disclo- la communication ne vise pasgseigner la collecti-

sure to make the information known in the community. e.vifle souligne.]
[Emphasis added.]

The Newfoundland Court of Appeal considered La Cour d’'appel de Terre-Neuve a conclu que

that the expression the “administration of justice”  I'expression «l'administration de la justiaig» ~

was broad enough to include circulation to the  assez large pour viser la distribution aux commis-

school boards. | do not think that such a broad sions scolaires. J'estime que le texte de la loi ne

view can be supported by the text. It is possible  peut pas appuyer unectat@praussi large. Il

that on occasion a school board would be impli-  est possible que, dans un aasutienocdémmis-

cated in a particular case with the apprehension of  sion scolaire intervienne dans I'arrestation d'un

an accused, the disposition of a charge against a eaass la @Cision relativea 'accusation por-

young person or the oversight of probation condi-ee ¢ontre un adolescent ou dansdafication du

tions. However, as stated above, the school board respect des conditions de la probation. Toutefois,

is not involved generally in the administration of  comme on le dit plus haut, la commission scolaire

justice. The distinction is | think clear in the ne s’occupeegalement pas de I'administration

description of Steele J.A. of the way in which the  de la jusficenon avis, cette distinction ressort

docket information is handled at the school board  de la description faite par le juge Steele, de la Cour

(at para. 19): d’'appel, de la mare” dont les renseignements
contenus dans |eolé sont traisa la commission
scolaire (au par. 19):

... the affidavits of Ann Murray and Donna McLennon TRADUCTION]. ..les affidavits de Ann Murray et
distinctly state that in reviewing the contents of the Donna McLennon indiquent epezgsque, lors-

docket they look for “charges of serious offences includ- gu’elles examinent le conteole,dlleS recherchent
ing sexual offences, assault, arson, narcotics and weap- les «accusations relatives aux infractions graves, notam-
ons offences”. The intent is to ascertain and identify stu- ment les infractions arens&kuelle, les voies de

dents that are or have the potential to be dangerous and fait, I'incendie criminel ainsi que les infractions rela-
likely to jeopardize the safety of staff, students, or other tives auefsofs et aux armes». Le but est @giv’
persons, as the case may be. fier I'existence et l'ig@edifudiants qui sont dange-

reux ou qui sont susceptibles detté et qui risquent

fort de compromettre laesuri® du personnel, destu-

diants ou de toute autre personne, selon le cas.

In my view, under the administrative practice at Je suis d'avis que la pratique administrative en
issue in this appeal, school boards are provided cause damsdémtppourvoi a pour effet de four-

with Youth Court information forschool board  nir aux commissions scolaires, pdeurs besoins,
purposes, which include not only safety but the  des renseignements provenant du tribunal pour
truancy issue already referred to in the letter of the  adolescents, notamment non seulement pour la
Chief Judge previously quoted. The general distri- ecusit maisegalement pour la question I'absen-
bution of dockets for such a purpose cannot beeisnté scolaire, mentiorr dans la lettre pcitée
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supported on the basis of the “administration of  du juge en chef. La diffusigna¢g desalesa
justice” exception. cette fin ne peut pas se fonder sur I'exception rela-
tive a «l'administration de la justice».

Finally, it would be curious to allow the school Enfin, il serait curieux de permettee la com- 47
board to obtain information under s. 38(1.1) under  mission scolaire d’obtenir des renseignements en
less stringent constraints than would be applicable  vertu du par. 38(1.1) selon des conditions moins
under s. 38(1.13), where the “school board” is spe-  rigoureuses que celles qui s’appliqueraient en vertu
cifically mentioned, and where transmitted infor-  du par. 38(1.13); celui-ci mentionne expesss”
mation is explicitly limited as to purpose and made  la «commission scolaire» et limite la communica-
subject to strict security (s. 38(1.14)) to prevent tion des renseignemelets fins mcises, selon
disclosure “to any other person unless the disclo- des conditions strictes (par. 38(1.14)ppeur pr’
sure is necessary for a purpose referred to in  nir leur communicaioroiks [qu’elle] ne soit
[s. 38(1.13)]". The non-disclosure regime applica- ecegsairea” 'une des fins mentiomes [au
ble to s. 38(1.1) is less stringent. par. 38(1.13)]». L'interdiction de la communica-

tion de renseignements applicable au par. 38(1.1)
est moins rigoureuse.

b. The “ School Board” Exception b. L’exception relative a la «commission sco-
laire»

Section 38(1.13), referred to in argument as “the Le paragraphe 38(1.13), quadifiau cours des 48

school board section”, permits disclosure of infor-  plaidoiries de «disposition redddveommission

mation to the representative of any school board or  scolaire», permet la communication de renseigne-

school where disclosure is necessary either to  ments aesegpaht de toute commission sco-

ensure compliance by the young person with a laireanle” si la communication esecgssaire

court order or to ensure the safety of staff, students  pour faire en sorte que I'adolescent se eonforme °

or other persons. It is formulated in relevant part  une ordonnance judiciaire ou pour as®oer la s’

(with emphasis added) as follows: erifu personnel, destudiants ou d’autres per-
sonnes. Les parties pertinentes de ce paragraphe
sont ainsi libekes (avec soulignement ajeut”

(1.13) Subsection (1) [i.e., the prohibition] does not (1.13) Le paragraphe @)[cFinterdiction] ne
apply in respect of the disclosure of information to any s’appliqueapks communication de renseignements
professional or other person engaged in the supervision faite
or care of a young person, including the representative
of any school board or school or any other educational
or training institution,

by the provincial director, a youth worker, a peace par un directeur provinciaglagueda la jeunesse,
officer or any other person engaged in the provision un agent de la paix ou toute autre personne qui fournit
of services to young persons des services aux adolescents

where the disclosure is necessary lorsqu’elle est @estinh professionnel ou toute autre

personne chaeg de surveiller 'adolescent ou de s’en
occuper, notamment au regentant d’'une commission
scolaire, d'uneetole ou de tout autretablissement
d’enseignement ou de formation, en vue:

(a) to ensure compliance by the young person with an a) de faire en sorte que I'adolescent se confoeme °
authorization pursuant to section 35 or an order of toetesidn rendue par un tribunal relativemarsa’
any court concerning bail, probation or conditional mise en ébarsa probatiora sa libert”sous condi-
supervision; or tion o@ toute autorisation éga l'article 35;
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(b) to ensure the safety of staff, students or other per- b) d’assurer laecuri€ du personnel, degudiants ou
sons, as the case may be. d’autres personnes, selon le cas.

The restrictions can be summarized thus. Firstly, On peut donc eSumer ainsi les restrictions.
the disclosure under s. 38(1.13) must be by one of  RBremgnt, la communication guie par le
certain enumerated persons including the provin-  par. 38(1.13tdwifaite par I'une des personnes
cial director, a youth worker, a peace officer, “orenuh€rées, notamment le directeur provincial, un
any other person engaged in the provision of ser-elégié a la jeunesse, un agent de la paix «ou toute
vices to young persons”. | think it is stretching a  autre personne qui fournit des services aux adoles-
point to say that the Youth Court administrators  cents». J'estime qu'il estréxdg dire que les
are “engaged in the provision of services to young  administrateurs du tribunal pour adolescents «four-
persons”. The other persons enumerated in  ni[ssent] des services aux adolescents». Les autres
s. 38(1.13) do have access to the docket informa-  pers@megErées au par. 38(1.13) ont asc’
tion, but none of these people undertook the distri-  aux renseignements contenus ddes rfeais”
bution to the school boards in this case. aucune d'elles ne les aslifiug’ commissions

scolaires en l'egre.

Secondly, disclosure is limited to the school Deuxiémement, la communication est liggta
board or school engaged in the supervision or care  la commission scola@leuchargé de sur-
of the young person in question. The practice of  veiller 'adolescent en question ou de s’en occuper.
the Youth Court to send the docketdtith school  La pratique du tribunal pour adolescents d’envoyer
boards in the St. John’s area necessarily includes a oles Huxdeux commissions scolaires de la
school board other than the particular school boardegiori de St. John’s viseeoéssairement une com-
charged with the care and education of the young  mission scolaire autre que cetle deastpccu-
person in question. In fact under the present per de I'adolescent en question et de I'instruire. En
arrangement it is quite possible thaine of the  fait, selon les dispositions actuelles, il est fort pos-
recipient school boards would have any responsi-  siblaugune des commissions scolaires rece-
bility for a particular young offender on the  vanttderi’ait de responsabiiténvers un jeune
docket, e.g., the young offender could be from  contrevenantedgnfigurant. Par exemple, le
outside the area of St. John’s, or have left school jeune contrevenant pourrait proveniredeuext”
altogether. de laegion ou avoir caerment quit” I'ecole.

Thirdly, the limitation is directed either to ensur-  Troisiemement, la limite visa faire en sorte que
ing compliance with a court order (in which case les ordonnances de la cour soienteesspect’
disclosure should not be given in respect of young  (auquel cas il ne doit pas y avoir communication
offenders who are not under any relevant court relativement aux jeunes contrevenants ne faisant
order) or to ensuring safety of staff, students or  pas I'objet d'une ordonaaetggard) e’ assu-
other persons. With respect to compliance issues  reretari§ du personnel, destudiants ou
(first branch), it is quite possible that one of the  d’autres personnes. Quant au respect des ordon-
St. John’s School Boarasuld have had a role to  nances (la prereipartie), il est fort possible que
play in ensuring compliance by the appellant with  'une des commissions scolaires de St. John’'s
the condition of his recognizance that he keep thaurait pu avoir un ole a jouer pour faire en sorte
peace and be of good behaviour for 12 months;  que I'appelant respecte I'engagement qu'il a pris
and that he not “initiate any contact or communi- de ne pas troubler I'ordre public et d’avoir une
cation with” the alleged victims. However, there is  bonne conduite pendant 12 mois, et de ne pas
no evidence that all or any of the school board TRAPUCTION] «entrer en contact ou en communi-
recipients here had such a role to play in respect of  cation» avec degnges victimes. Il ny a
the appellant, against whom all charges were ulti-  cependant aucune preuve que les commissions sco-
mately dropped. With respect to safety (second laire®sisdu I'une d'elles, aient eu un telerd
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branch), young persons charged with offences such  jouer relativem&gpelant, contre qui toutes
as shoplifting, which ordinarily would not raise les accusations ont finalesttergtiges. Quana "
safety concerns at all, should be (but are not now) elkur# (la deuxtme partie), les adolescents
excluded from the general distribution to school ineslginfractions comme le va T'étalage,
boards linking specific accused with specific  qui ne suscitent habituellement aucuretuicheui”
offences. The docket as presently distributed iden-  eremeadié eCuri€, ne devraient pastre Vi€s
tifies all young persons in trouble under the Act, (mais le sont actuellement) par la diffasien g~
whether or not they are on bail, probation or condi-  rale aux commissions scolaires qui lie des accus”
tional supervision, whether or not they are a threat  ésardes infractions pcises. Leale actuelle-
to safety of the staff, students or other persons, and  mentdiffestifie tous les jeunes faisant I'objet
whether or not they attend school. de mdiw'es prises en vertu de la Loi, qu’ils
soient ou non en libextSous caution, sous proba-
tion ou en libe sous condition, qu'ils constituent
ou non un danger pour la&airigé du personnel,
desetudiants ou d’autres personnes et gu’ils aillent
ou nona l'ecole.

Fourthly, the docket is both over-inclusive and Quatrémement, leale a une poetgé a la fois 52
under-inclusive in relation to the information that  trop large et trop restrictive relativement aux ren-
can legally be communicated. It is over-inclusive  seignements qui pe@tentcémmuniges en
because it includes young people who present no  vertu de la loi. Il a uee fpoptlarge car il com-
safety risk at all and who may not even be stu- prend des adolescents qui ne constituent vraiment
dents. At the same time, it is under-inclusive  aucun risque poegclaig et qui ne sont eme
because, if there is a serious safety concern, the  pastudiants. Par ailleurs, il a une mwtfrop
docket may not include enough information to  restrictive car, s'il existe un danger grave en
alert a school to the nature of that safety concern ematie scurig, il peut ne pas contenir suffi-
or to enable the school to formulate in an informed  samment de renseignementsepenir p&cole
way what remedial action to take. de la nature de ce danger ni pour lui permettre

d’elaborer de fegn éclaie la mesure corrective
a prendre.

It is evident, therefore, that if the objective of Il est donc manifeste que si I'objectif du tribuna3
the Youth Court in St. John’s is to provide timely  pour adolescents de St. John's est de fournir au
information to school boards in need of safety = moment opportun des renseignements aux com-
information, the objective can certainly be  missions scolaires ayant besoin de renseignements
achieved through the individuals named in reldifa €curig, cet objectif peut certainement
s. 38(1.13). The evidence is, in fact, that timelyetre atteint par I'inter@diaire des personnes eés
information from the Youth Court has in the past au par. 38(1.13). La preuve indique d’ailleurs que
assisted schools in the St. John’s area to address  des renseignements pertinents provenant du tribu-
legitimate safety concerns, including assignment nal pour adolescents ont par €eajisdés
of a student assistant to monitor a student chargegtole$ de laegion de St. John'a épondrea’ des
with arson to ensure no incidents of arson eogcupationsegitimes en matire de scurii,
occurred; preparation of risk assessments in cases  par exemple, en nommantemndi@idepour
where students have been charged with serious  surveill@tugiant accus d'incendie criminel
violent offences; placement of a student in another  afin que des incendies criminels ne se produisent
school after an attack on a classmate to reduce the  pas; en faisavalusion du risque dans des
risk of further assault or confrontation; and restric- caglesetudiants avaientt® inculgEs relative-
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tion of a student’s movement within a school so as  raetés infractions graves de violence; en pla-
to reduce the safety risk to other students. cant unetudiant dans une autexdle apes une
attague contre un camarade de classe, alwing
le risque d’'un autre affrontement ou agression; et
en restreignant la circulation d’'uetudiant dans
uneécole afin deeduire le danger pour laarig
des autrestudiants.

The point, however, is that the communication Il n’en demeure pas moins que la diffusion, pour
will have to be more tightly tailored to comply etré conforme aux dispositions de la Loi interdi-
with the non-disclosure provisions of the Act than  sant la communication des renseignements, devra
by way of the present general distributionabtf  &tre plus etroitement ajus® qu’une diffusion
dockets taall school boards. a@yBrale deous les Blesa toutes les commissions
scolaires, comme c’est actuellement le cas.

Once the information is lawfully in the hands of
the school, of course, the school may take steps to
address its safety concerns (as, of course, it is enti-
tled to do on the basis of any information that
raises safety issues). This remedial action may
include, where appropriate, an expulsion hearing:
F.G. v. Board of Education of Scarborough (1994),

68 O.A.C. 308 (Div. Ct.); or other restrictions even
prior to trial where necessart. (G.) v. Shamrock
School Division No. 38 (Sask.) Board of Educa-
tion, [1987] 3 W.W.R. 270 (Sask. Q.B.). As stated

Une fois que Ecole dtient Egalement les ren-

seignements, ellevjgEmment prendre des
mesures gumurdréa’ ses occupations en
aratide ecurié, comme elle a le droit de le
faire dans d’autres cas, lorsqoodlleas ren-

seignemessqupants sur le plan de laca*

rig. Elle peut notamment, dans les cas qui sy pr”

tent, tenir une audience d'exp#sEoie: Board

of Education of Scarborough (1994), 68 O.A.C.
308 (C. div.); ou imposer siecéessaire d'autres

restrictioesmavant la tenue du pexcH. (G.)

by Smith Prov. Ct. J. ilRG. (Re), [1999] B.C.J. c. Shamrock School Division No. 38 (Sask.) Board
No. 1106 (QL) (Prov. Ct.), at para. 33, albeit heof Education, [1987] 3 W.W.R. 270 (B.R. Sask.).
was dealing with an application under s. 38(1.5): Commedta le juge Smith, de la Cour pro-
“As important as privacy is for youth records vinciale, d&S. (Re), [1999] B.C.J. No. 1106
under the YOA, there is an overriding importance,  (QL) (C. prov.), au par. 33, bien gu'il ait examin”
in certain circumstances, of allowing disclosure in  une demandedosu’ le par. 38(1.5)TRADUC-
order to protect other children”. TION] «Aussi importante que soit, en ce qui a trait
aux dossiers des adolescents, la protection de la vie
privée en vertu de la LJC, il est encore plus impor-
tant, dans certains cas, de permettre la communica-
tion afin de pratger d’autres enfants».

Violent offences against people, e.g., assault, Les infractions de violence contre des personnes
assault causing bodily harm, aggravated sexual comme les voies de fait, les voies de fait avec
assault, weapons offences, drugs and more serioussionk, les agressions sexuelles graves, les infrac-
property offences such as arson may clearly raise a  tions relatives aux armes et aux drogues ainsi que
sufficient concern for the safety of the young per- les infractions graves contre les biens telles que
son as well as “staff, students or other persons” to  I'incendie criminel — peuvent manifestement sou-
justify notification to the board responsible for the  lever ureagclpation suffisante pour lacsirig
student in question. There is nothing in the section  de I'adolescentfaemainsi que pour celle «du
that precludes the implementation of a general personneletlelfants ou d’autres personnes»
notification procedure provided the policy is prop-  pour justifier la notificatida commission sco-
erly tailored to the statutory requirements. In terms  laire responsabletddidiit en question. Rien
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of post-disposition, the Youth Court judge would
be in a very good position to know what informa-

dans la disposition rEehgpde prosder par

notificati@mggale, pourvu que la politique soit

tion the school ought to receive to address any cuemronfornreinent aux exigences de la loi. Une

safety concerns and may, if he or she thinks fit,
alert one of the officials enumerated in s. 38(1.13)
to make the notification.

renseignementsectle devrait

foisdaigidn rendue, le juge du tribunal pour
adolescentsessbian plag”pour savoir quels
recevoir pour

répondrea’ toute peoccupation relativa la €cu-
rite et il peut, s'il le juge indigg)"demandea 1'un
des responsablesntun€rés au par. 38(1.13) de
faire la notification.

The scheme of s. 38(1.13) is therefore that the L'objet du par. 38(1.13) est donc deepoir que

information should be provided not by the Youth
Court as such but by the provincial director, a
youth worker or peace officer, and should be
directed only to the school board with which the
young person is associated. Administrative
arrangements may be standardized by the court’s
Youth Justice Concerns Committee, but the
responsibility for the nature and extent of the dis-
closure will rest with the official identified in s.
38(1.13) who actually takes charge of the disclo-
sure.

V. Disposition

57

les renseignements sont fournis, non pas par le tri-
bunal pour adolescentserug;mfais par le
directeur provincialelég@a la jeunesse ou un
agent de la paix, et qu’ils sont comewnigju”
guenmeenka “commission scolaire dont eeE
'adolescent. Le Youth Justice Concerns Commit-
tee du tribunal peut normaliser les dispositions
administratives, mais la respomshblét hature

et de la pertde la communication revient aux

responsabisspasle par. 38(1.13), qui se char-

gent eux-erhes de la communication.

V. Dispositif

The present practice of the Youth Court in St. La pratique actuelle du tribunal pour adolescent®®

John’s is not sanctioned by the Act and the appeal
is therefore allowed, the order of the Court of

Appeal is set aside, and a prohibition will issue

against continuation of the present practice of the
Youth Court of St. John’s to distribute the docket

to both school boards in the St. John’s area. The
prohibition is issued, of course, without prejudice

to the making of an appropriately tailored regula-

tion under s. 44.1(1h§ of the Act, or to such fur-

provincial director, a youth worker, a peace officer
or other official identified in s. 38(1.13) that con-

forms to the Act and recognizes the valid interest
of the school boards in the promotion of school

de St. John’s n'est pasaytarida Loi, de
sorte que le pourvoi est accueilli, I'ordonnance de
la Cour d'appel esteanmtline interdiction est
pra®ncontre la poursuite de la pratique
actuelle du tribunal pour adolescents de St. John's,
qui corssidtduser le ole aux deux commis-
sions scolaires dgjilenrde St. John’s. L'inter-
dictioreggt€mment pronome sans gjudicea

ddiction d'un eglement appropgi’en vertu de
ther or other arrangement that may be made by the

I'al. 44)1d#&)la Loi, ou la prise de toute autre
disposition administrative par le directeur provin-

cial, wlégie a la jeunesse, un agent de la paix

ou tout autre responsabbawris par. 38(1.13),
contormanta la Loi et compte tenu du droit

safety. The appellant is entitled to his costs hereegitithe des commissions scolaires de promouvoir

and in the courts below.

leslrig dans leecoles. L'appelant a droit aux

dépens dans notre Cour et dans toutes les cours.

Appeal allowed with costs.
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