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nomy — Constitution Act, 1867, s. 93 — Alberta Act,
SC. 1905, c. 3, s. 17 — School Act, SA. 1988, ¢. S3.1.

Congtitutional law — Education — Funding —
School boards — Discrimination — Provincial legisla-
tion creating new scheme for funding education in
Alberta — Separate but not public school boards could
opt out of scheme and continue to raise funds directly
from ratepayers — Whether allowing only separate
school boards to opt out of scheme constituted discrimi-
nation within meaning of s. 17(2) of Alberta Act —
Alberta Act, SC. 1905, c. 3, s. 17 — School Act, SA.
1988, c. S-3.1, ss. 157.1, 158 — Government Organiza-
tion Act, SA. 1994, c. G-85, s. 13.

Congtitutional law — Education — Funding —
School boards — Mirror equality — Provincial legisla-
tion creating new scheme for funding education in
Alberta — Separate but not public school boards could
opt out of scheme and continue to raise funds directly
from ratepayers — Whether s. 17(1) of Alberta Act
importing principle of mirror equality — Alberta Act,
SC. 1905, c. 3, s. 17 — School Act, SA. 1988, c. S-3.1,
ss. 157.1(8), 158 — Government Organization Act, SA.
1994, c. G-85, s. 13.

The School Amendment Act, 1994 and theGovern-
ment Organization Act, together with thé&ramework for

— Les consells scolaires possedent-ils des droits consti-
tutionnels a une autonomie raisonnable? — Loi consti-
tutionnelle de 1867, art. 93 — Loi sur I'Alberta, SC.
1905, ch. 3, art. 17 — School Act, SA. 1988, ch. S-3.1.

Droit constitutionnel — Education — Financement —
Consells scolaires — Discrimination — Loi provinciale
créant un nouveau régime de financement des écoles en
Alberta — Les conseils des écoles séparées sont autori-
sés a se retirer du régime et a continuer a faire appel
directement aux contribuables, mais les conseils des
écoles publiques ne jouissent pas d’un tel droit —Le fait
d autoriser uniquement les consells des écoles séparées
a se retirer du régime est-il discriminatoire au sens de
I'art. 17(2) dela Loi sur I’ Alberta? — Loi sur I’ Alberta,
SC. 1905, ch. 3, art. 17 — School Act, SA. 1988,
ch. $3.1, art. 157.1, 158 — Government Organization
Act, SA. 1994, ch. G-8.5, art. 13.

Droit constitutionnel — Education — Financement —
Consells scolaires — Egalité intégrale — Loi provin-
ciale créant un nouveau régime de financement des
écoles en Alberta — Les conseils des écoles séparées
sont autorisés a se retirer du régime et a continuer a
faire appel directement aux contribuables, mais les con-
seils des écoles publiques ne jouissent pas d un tel droit
—L’article 17(1) dela Loi sur I’ Alberta importe-t-il un
principe d'égalité intégrale? — Loi sur I’ Alberta, SC.
1905, ch. 3, art. 17 — School Act, SA. 1988, ch. S-3.1,
art. 157.1(8), 158 — Government Organization Act, SA.
1994, ch. G-8.5, art. 13.

La School Amendment Act, 1994 et la Government
Organization Act, avec le Framework for Funding

Funding School Boards in the 1995-96 School Year,
introduced a new school funding scheme. The Alberta
Government chose to pool all revenues in a central fund
and to distribute funding to school boards in a provin-

School Boards in the 1995-96 School Year («document-

cadre»), ont introduit un noeg@gae de finance-
memdcdéss. Le gouvernement de I'Alberta a choisi

de mettre en commun les sources de revenus dans un
cially stipulated per-student amount multiplied by the fonds central et de distribuer les fonds aux conseils sco-
number of students enrolled within each board’s juris- laires selon un taaleparfisé par la province, multi-

diction. With one exception, public school boards may e phi le nombre @léves inscrits dans chaque conseil

no longer retain money raised through direct taxation. scolaingart une exception, les conseils dales

As a result of their constitutional status, separate school publiques neesonmindis plus autoBs@a conserver

boards could and did opt out of the fund and continue to les someleseps par voie d'imposition directe. En
requisition taxes directly from ratepayers. Separate raison de leur statut constitutionnel, les conseils des
school boards, however, may not retain an amount lesscoles spages sont autoisa se retirer du fonds, et

than or greater than the allotment they would have certains l'ont fat,centinuer de ptéver des taxes
received from the fund. In the event of a deficiency, an directementsades contribuables. Les conseils des
opted-out board receives a payment from the fund andgcole$ spages, cependant, ne peuverglgver un taux

in the event of a surplus, opted-out boards must remit to eriénff ou suefieur au taux qu’ils auraientae du

the fund any amount in excess of the allotment they fonds. En cafidié, ¢ fonds verse un montant aux
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would have received had they participated in the fund.
All boards also receive provincial grants determined by
the Framework based upon three blocks: instruction,
support and capital. Each school receives the same allot-
ment per student for basic instruction. Additional fund-
ing is provided to equalize the effect of school-specific
factors. Several school board associations and others
challenged the constitutionality of the scheme arguing
that school boards had a constitutional right to reasona-
ble autonomy, that the new scheme discriminated
against public school boards, and that it violated a con-
stitutional principle of mirror equality that guarantees
equivalent rights to public and separate school boards.
The trial judge rejected the reasonable autonomy and
discrimination arguments but accepted the mirror equal-
ity argument, finding the scheme invalid to the extent
that it does not allow public school boards to opt out of
the funding scheme. The Court of Appeal upheld the
trial judge’s decision on the reasonable autonomy and
discrimination issues but held that s. 17(1) did not

conseils qui @popt’le retrait, et ces derniers sont
tenus de remettre au fonds tout mortdaintebec”
somme qu'ils auraiest s@ls avaient particep’au
fonds. Tous les consmitntrégalement des sub-
ventions de la provireeigw dans le document-cadre
selon troegoeEs: I'enseignement, le soutien et le
capital. Ghaaleer€pit un montant fixe paeléve
pour I'enseignement de base. dvestgs” adits
aupptaires pour compenser l'effet des facteurs
pr@ptfésdle. Plusieurs associations de conseils sco-
laires et d’autres intervenants contestent la constitution-
ealit’ Egime, soutenant que les conseils scolaires ont
un droit constituteorume autonomie raisonnable,
que le nowgpae ©st discriminatoira M'egard des
conseitxdies publiques et qu'il enfreint le principe
constitutionnel dégaé€ intgrale qui garantit des
degjtsvalents aux conseils desoles publiques &t °
ceuradss spages. Le juge de presre instance a
eré@gument de I'autonomie raisonnable et I'argu-
ment de discrimination, mais aed@gpiment sur

import a principle of mirror equality and found the new eghli€ intgrale, concluant que legime est inconsti-

scheme constitutional.

tutionnel dans la mesural me permet pas aux con-

seils desetoles publiques de se retirer degime de
financement. La Cour d’appel a confinte dcision du
juge de prengrfe instance sur la question de I'autonomie
raisonnable et celle de la discrimination, mais a conclu
que le par. 17(1) n'importait pas un principegtlig
intégrale et que le nouveaegimestait constitutionnel.

Held: The appeal should be dismissed. The new Arrét: Le pourvoi est rejet” Le nouveauegime de

school funding scheme is constitutional.

School boards do not enjoy reasonable autonomy
from provincial control. School boards are a form of
municipal institution and are delegates of provincial
jurisdiction under s. 92(8) of theonstitution Act, 1867.

financementededes est constitutionnel.

Les conseils scolaires ne jouissent pas d’'une autono-
mie raisonnable. Les conseils scolaires sont une forme
d’institution municipale et sonetiemires de pou-

voirs de la province en vertu du par. 92(8) de.da

Municipal institutions do not have an independent con-constitutionnelle de 1867. Les institutions municipales

stitutional status. School boards are subject to legislative
reform even though they are unique vehicles through

n'ont pas de statut constitutiepesidadt. Les con-
seils scolaires sont soumisfoames’&gislatives

which denominational rights are realized. Under s. 93 of emm¥$’ils sont des moyens exceptionnels par lesquels

the Constitution Act, 1867, the provinces have a plenary
jurisdiction over education. A claim to an institutional
sphere of reasonable autonomy is inconsistent with, and
would impair, this plenary power. Section 17 of the
Alberta Act does not alter this position. Alberta may
alter educational institutions within its borders, subject

se ceflisent les droits de nature confessionnelle.
L'article 93 dédaconstitutionnelle de 1867 confere

aux provinces pleineteswapén matie déduca-
tion. Letgortiona’ une spére institutionnelle d’'auto-

nomie raisonnable est incompatible avec ce pouvoir

absolu et y porterait atteinte. L'article 1Zoileua

only to those rights afforded through the combinedl’ Alberta ne change en rien ce point de vue. L’Alberta

effect of s. 93 and s. 17. Moreover, no constitutional
convention demonstrates reasonable autonomy. The his-
torical evidence indicates that significant centralized
control existed when Alberta joined Confederation and
the grant to the provinces of plenary jurisdiction over

est aetoaisrestructurer legtablissements d’ensei-
gnemes@sitatérieur de ses frorgies,a la seule
condition de respecter les drosiecqafl les effets
comgsigie’s art. 93 et 17. En outre, aucune convention
constitutionnelleen®ukre que les conseils scolaires
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education suggests that the framers of the Constitution jouissent d’'une autonomie raisonnable. La preuve histo-
did not feel bound by convention to restrict the prov- rique montre I'existence d’une grande centralisation du
inces to historic structures or models. Legislative reform ontmliand I'Alberta est erte” dans la CortEra-
since Alberta joined Confederation denies the existence tion, et le fait que les provincesaigigime come-
of a belief in binding models of education. The new tence enermmatiBducation donne penser que les
scheme therefore does not violate a constitutional prin-edaateurs de la Constitution ne se sentaient pasesblig”
ciple or convention of reasonable autonomy. par convention de restreindre les provinces aux struc-
tures et modles du pass”Les eformes é&gislatives
depuis I'entee de I'Alberta dans la Caedération Efu-
tent I'idée de modles scolaires obligatoires. Le nouveau
régime n’enfreint donc pas une convention ou un prin-
cipe constitutionnel en matié d’autonomie raisonnable.

Neither the amended legislation nor the conditions or Ni la loi nesdifii' les conditions ou restrictions au
restrictions on funding developed under this legislation financeptabtiés en vertu de cette loi ne contrevien-
violate s. 17(2) of theAlberta Act by discriminating nent au par. 17(2) dellai sur I’ Alberta en traitant de
against public school boards in the appropriation or dis- corfadiscriminatoire les conseils desoles publiques
tribution of money for the support of schools. Section dans l'affectation ou la distribution de deniers pour
17(2) carries forward a principle of proportionality financerdeslés. Le paragraphe 17(2) vesearantir
between the educational opportunities of separate and la proportiertwais Egali€ des chances en net’
public school supporters by imposing a standard of fair- edutation aux tenants desoles spages eta’ ceux
ness upon the distribution of government monies. This edete$ publiques en imposant une normeqdig
standard of fairness does not guarantee absolute or for- poepddition des @dits du gouvernement. Cette
malistic equality, does not prohibit all distinctions in normeqdii® ne garantit pasdgalig® absolue ou for-
funding, and deals only with general fairness in the dis- maliste, elle n’interdit pas toutes les distinctions en
tribution of monies rather than distinctions in the distri- gratide financement et elle traiteeqliig globale
bution of rights. It follows that it is unnecessary to dansefzarfition des fonds plot"que de distinctions
ascertain the scope of separate school rights under dappaition des droits. Il n'est donc pasces-

s. 17(1) of theAlberta Act to determine whether the saire detatiner I8tendue des droits dont jouissent

funding scheme meets a standard of fairness under ectdes spages en vertu du par. 17(1) delai sur

s. 17(2). Equally, the unique ability of separate school’ Alberta pour dcider si le egime de financement est

boards to opt out is not a source of discrimination under confartaenorme dquig établie par le par. 17(2).

s. 17(2). The amended legislation is fair. The scheme ®uaanle droit exclusif des conseils desles spa-

seeks to provide an equal per-student distribution of theees de se retirer n'est pas source de discrimination au

fund and provides redress against prior intra-provincial sens du par. 17(2). La loiemashféquitable. Le

funding inequities. Finally, for the reasons given by the egime visea'assurer uneepartitionégale des fonds en

majority in the Court of Appeal, the discretion granted fonction du nomieleve’s inscrits et corrige lesein”

to the Lieutenant Governor in Council under s. 13(2) of  emlife financement qui existent dans la province.

the Government Organization Act does not violate Enfin, pour les motifs expsspar la majort” en

s. 17(2). cour d’'appel, le pouvoir distionnaire cordfé au
lieutenant-gouverneur en conseil en vertu du par. 13(2)
de laGovernment Organization Act ne contrevient pas
au par. 17(2).

Lastly, s. 17(1) of thé\lberta Act does not import a En dernier lieu, le par. 17(1) dedasur I’ Alberta
principle of mirror equality. Legislation applicable n’importe pas un principegali€ in€grale. La loi
before Alberta joined Confederation did not equate the applicable avantdetar’Alberta dans la Caedéra-
rights of public schools to those of separate schools. tion n'assimilait pas les dro#ésotiss publiques °
Section 17(1) is primarily separate school protective ceuedass spages. Le paragraphe 17(1) est essen-
legislation which affords only limited and non- tiellement une mesgislktive visant la protection des
equivalent protection to public schools. Section 17(1)ecolés spages qui ne consent awecdles publiques
freezes in time the rights and privileges of separate qu’'une protectiordigithonequivalente. Le para-
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schools and the rights to religious instruction of both graphe 17(1) fige dans le temps les droitsegegrivil®
public and separate schools as they existed in 1905. eaidss spages, de mme que les droits dexdles
Subject to constitutionalization of then existing rights publiques etdeles spages en magire d’enseigne-
and the continuing effect of s. 17(2) of thkberta Act, ment confessionnel, tels qu’ils existaient en 1905. Sous
separate and public schools were free to evolve indepeneservé de la constitutionnalisation des droits qui exis-
dently after 1905 under the plenary jurisdiction of the taient alors et de I'effet continu du par. 17(2pde la
Province. Furthermore, the inability of public school sur I’ Alberta, il était loisible auxetoles spages et aux
boards to opt out of the fund does not infringe the rightecol€s publiques diioluer de fagn indpendante aps
to religious instruction afforded public schools under 1905 sous la eteng® absolue de la province. En
s. 17(1). There is no evidence that the public school outre, l'incepded conseils dedles publiques de
boards’ inability to opt out has a prejudicial effect upon se retirer du fonds ne contrevient pas aux droits en
these rights. matire d’enseignement confessionnel consentis aux
écoles publiques en vertu du par. 17(1). Rien ne prouve
gue l'incapacit” des conseils dexoles publiques de se
retirer a un effet mjudiciable sur ces droits.
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The judgment of the Court was delivered by Versiondaése du jugement de la Cour rendu
par

MAJORJ — The appellants challenge provisions LE JUGE MAJOR — Les appelants contestent la 1
of the School Amendment Act, 1994, S.A. 1994, valid” de diverses dispositions de &chool
c. 29, and th&overnment Organization Act, S.A.  Amendment Act, 1994, S.A. 1994, ch. 29, et de
1994, c. G-8.5. These provisions, together with the GQavernment Organization Act, S.A. 1994,
adoption of theFramework for Funding School  ch. G-8.5. Ces lois, avec Framework for Fund-
Boards in the 1995-96 School Year (“Frame- ing School Boards in the 1995-96 School Year
work”), centralized the control and funding of pri-  («document-cadre»), centralisent I®leoetrie
mary and secondary education in Alberta. The financemergadss primaires et secondaires en
scheme created the Alberta School Foundation  Albertae@me’ cee I'Alberta School Founda-
Fund ("ASFF”), implemented spending restrictions  tion Fund («Fonds»), impose aux conseils scolaires
upon school boards, and strengthened ministerial  des restriction®pensds et augmente le pou-
control over school board senior staff. voir de aoletrdu ministre sur les cadres sup’

rieurs des conseils scolaires.

Simply speaking, the impugned scheme was a En d’autres termes, il s’agit de mesures de com?

cost-cutting measure implemented to reduce over-  pressiorefairggvisanta diminuer le finance-
all funding to education and to address past dis- ment glob&ocdéss et s’attaquer au prodme
crepancies in school resources. To this end, the  deghiié de la epartition des ressources sco-
Alberta Government chose to pool all revenues laires. Pour ce faire, le gouvernement de I'Alberta
and distribute funding based upon the number of  a choisi de mettre en commun les sources de reve-
students enrolled in each school board’s jurisdic- nus eepletif les fonds en fonction du nombre
tion. The level of per-student funding would be eléVes inscrits dans chaque conseil scolaire. Le
determined by the Province so that total funding  niveau de financemerteparserait etermiré
could be both controlled and allocated equitably.  par la province, de sorte que celle-ciaplaisse °
Separate school boards retained the ability to opt  fois @entté financement total et allouer les
out of the scheme and continue to raise funds fonds deerednilitable. Les conseils desadles
directly from their supporters. It is the inability of epElEes conservaient le droit de se retirer du
public boards also to opt out that is the centre ofegime et de continuex faire appel directemenat °
this appeal. leurs commettants pour se financer. C'esi®+’

ment I'incapacit’ des conseils desoles publiques

de se retirer, eux aussi, degime qui est au cceur

du pEsent pourvoi.

I. Factual Background I. Les faits

At Confederation, Roman Catholics in Ontario Au temps de la Coefration, les catholiques 3
and Protestants in Quebec were afforded constitu-  romains de I'Ontario et les protestanébeat Qu”
tional guarantees with respect to the ability to pro-  se sont vu accorder des garanties constitutionnelles
vide a denominational education. These principles,  touchant leur eapcitlispenser un enseigne-
embodied in s. 93 of th€onstitution Act, 1867, ment confessionnel. Garantisl'art. 93 de lalLoi
were affirmed in s. 17 of thdlberta Act, S.C. constitutionnelle de 1867, ces principes oneté
1905, c. 3, upon the Province of Alberta’s creation.  reptiart. 17 de ldoi sur I’ Alberta, S.C. 1905,
Presently, both Protestant and Roman Catholic  ch. 3, au moment deatercrde I'Alberta. A



418 PUB. SCH. BDS' ASSNV. ALBERTA (A.G.) Major J. [2000] 2 S.C.R.

“separate” schools co-exist within Alberta along-  I'heure actuelleedetes «gpages» protestantes
side public schools. Public schools are generally et catholiques romaines coexistent en Alberta avec
not religiously affiliated, but specific population lesoles publiques. Eregle ggrérale, lesstoles
patterns have given rise to at least one Roman  publigues n'ont aucune appartenance confession-
Catholic public school in Alberta. In addition, nelle, mais certaines situatiensogtaphiques
there are private schools, usually religious, that ont edigu’a la ceation d’au moins unecole
operate independently but within the public curric-  publique catholique romaine en Alberta. En outre,
ulum and with some provincial aid. il existe desoles priees, gréralement confes-
sionnelles, dont la gestion est @m&ndante mais
gui sont soumises au programme d’enseignement
public et [Eréficient d’'une aide provinciale.

Prior to the introduction of the amendments in Avant I'adoption des modifications en cause, les
guestion, primary and secondary education irecolés primaires et secondaires en Albettaent
Alberta was funded partly by the provincial gov-  fineespar le gouvernement provincial et par les
ernment and partly by local boards. Provincial conseils locaux. Les fonds fournis par la province
funding was provided through grants and property  provenaient de subventions et de taressfonci’
taxes. Local boards also imposed taxes supplemen-  Les conseils loedexaiprit egalement des
tary to those implemented by the Province. The taxes, en plus de celtegspear la province.
ratio of local to provincial funding ebbed and Les proportions de financement local et de finan-

flowed over time. cement provincial ont variu cours des aees.

To limit the ability of local boards to tax at will, ~ Pour limiter le pouvoir de taxation des conseils
the Province placed caps upon local education locaux, la proviretabé (n plafond pour les
taxes which could be exceeded only through plebi-  taxes scolaires locales qui ne gtoendijiase”

scite. In the mid-1970s plebiscites were replaced  que phisplfe. Au milieu des aees 70, I'exi-
by a less onerous by-law requirement and as a  gence de recouBbif® st remplaee par
result, or by coincidence, local requisitions celle moindre de l'adoptioreglements et, en
increased substantially. Given the disparities eqoshce ou par pure logidence, les taxes
among local assessment bases, intra-provincial locales ont e@idahent augmentEn raison
mill rates and expenditures per student varied el=mtS entre les assiettes fiscales locales, les
widely. These inequities were partially remedied epehses admises peleve et les taux d'imposi-
through provincial equalization payments. tion au sein de la province vamgientement.
Les paiements deepdquation effectes par la pro-
vince ont reredié en partiea“ces dispams.

To address disparate local funding levels, the Pour Esoudre le probhe de la dispastdes
Legislature of Alberta passed the impugned legis-  niveaux de financement local, I'Assdigisla-
lation creating the ASFF. The ASFF scheme tive de I'Alberta a adapti contesté en l'es-
appropriates all local requisitions to the control of ec@, quietablit le Fonds. Le Fonds place toutes
the Province. With the exception of a limited plebi-  les taxes locales sous leleatdrla provinceA
scite levy, public school boards may no longer I'exception d’un pouvoirdiahit taxation assu-
retain money raised through direct taxation. The  gefhiEbiscite, les conseils desdles publiques
pooled ASFF funds are distributed to school ne sasodhais plus autods’a conserver les
boards in provincially stipulated per-student incre-  sommetewés par voie d'imposition directe.
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ments multiplied by the number of students  Celles-ci sont affeciu Fonds poetre ensuite

enrolled within each board’s jurisdiction. distréms aux conseils scolaires selon un taux par
eléve fixé par la province, multigipar le nombre
d’'eléves inscrits dans chaque conseil scolaire.

As a result of their constitutional status, separate En raison de leur statut constitutionnel, les con-
school boards could and did opt out of the ASFF  seilsedeke$ spages sont autosa se retirer
and continue to requisition taxes directly from  du Fonds, et certains I'ont faitcehtinuer de
ratepayers. Nevertheless, on a per-student basiselevpr des taxes directement agdes contri-
these boards may not retain an amount less than or ~ buables. Quoi qu'il en soit, ils ne pelevemt pr’
greater than the provincially stipulated amount.  e@@wé, un taux irdfieur ou suefieur au taux
Thus, in the event of a deficiency the ASFF pro- efpar la province. En coeglence, en cas de
vides a top-up payment. Conversely, pursuant toeficil, le Fonds verse un montant cogmpkéntaire.

s. 159.1(4) of th&chool Act, S.A. 1988, c. S-3.1, A linverse, en application du par. 159.1(4) de la
opted-out separate boards must remit to the ASFBchool Act, S.A. 1988, ch. S-3.1, les conseils qui
any amount in excess of the provincial per-student  oné qmur le retrait sont tenus de remettre

budget (the “claw-back”). au Fonds tout montant ezbarit le budget par
éleve allo® par la province (disposition de
récupgration).

Subsequent to the 1994 amendments, both pub- A la suite des modifications survenues en 19948
lic and separate school boards continued to receive  les consedisotles publiques et ceux dasoles
provincial grants in addition to ASFF or directly epsiEes ont continea recevoir des subventions
requisitioned monies, as the case may be. At the de la province en plaggtieidr; selon le cas,
relevant time, grant levels were determined in  du Fonds ou des somele&gs’ directement.

accordance with the Framework. Au cours deddaqule vige, les niveaux de sub-
vention €taient @termirés selon le document-
cadre.

The Framework determined each board’s alloca- Le document-cadre evoit la €partition des 9
tion of funding based upon three blocks: instruc-  fonds entre les conseils scolaires selonetrois cat”
tion, support and capital. Each school received the  gories: I'enseignement, le soutien et le capital.
same allotment per student for basic instruction.  Chaguake repit un montant fixe pagléve pour
Additional funding is provided to equalize the I'enseignement de base. |l @al pies @dits
effect of school-specific factors such as student  supefitaires pour compenser l'effet des fac-
transportation requirements or the number of spe-  teurs prapi@sole, comme l'obligation d’assu-
cial needs students in attendance. The size of an  rer le transport scolaire ou le nekas alix
individual board’s provincial grant is then deter-  besoingcigpix qui sont inscrits. On calcule
mined by subtracting the amount available to that  ensuite le montant de la subvention provinciale
board from property assessments (whether sourced  aecardin conseil scolaire en soustrayant le
via the ASFF, direct assessment or a combination  montant des taxesrdsnaiiquel le conseil a
thereof) from the total funding allotment calculated  droit (que ces sommes proviennent du Fonds, de
in accordance with the Framework. l'imposition directe ou d'une combinaison des

deux) du montant total du financemengéyr dans
le document-cadre.

The Framework also placed restrictions upon a Le document-cadre impogsgalement au conseil 10
board’'s use of funds by prescribing budgeted allot-  scolaire des restriatiangisation des fonds en
ments for each of the instruction, support and capi-  prescrivant épartition budgfaire entre les
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tal blocks. Transferring funds between blocks is egaties d’enseignement, de soutien et de capital.
either precluded or limited to specified percent- Le transfert des fonds entre agsrieatest soit
ages. interdit, soit lim@&a un pourcentage @cis.

The Alberta Government maintained that the Le gouvernement de I'Alberta maintient que
Framework’s spending restrictions apply equally les restrictions apendes pvues dans le
to boards that opt out. It also took the position that ~ document-cadre s’applegedatnent aux con-
a failure to comply with the restrictions will result  seils ayant exézat droit de retrait. Il affirme en
in penalties being assessed against future grants.  outre qefalg dé s’y conformer entrérait
The Framework itself, however, is silent on these  damlii€s sur les subventions futures alors que

points. le document-cadre reste muet sur ces questions.

Il. Relevant Constitutional and Statutory Provi- Il. Les dispositions constitutionnellesgistal’
sions tives pertinentes

Constitution Act, 1867 Loi constitutionnelle de 1867

93. In and for each Province the Legislature may 93. Dans chaque province, ledislature pourra exclu-
exclusively make Laws in relation to Education, subject sivemate@r des lois relativesa ‘I'éducation,
and according to the following Provisions:— sujettes et conformes aux dispositions suivantes:—

(1) Nothing in any such Law shall prejudicially affect (1) Rien dans ces lois ne dejualipi€r a aucun
any Right or Privilege with respect to Denominational droit ou mwel conété, lors de I'union, par la loa °
Schools which any Class of Persons have by Law in the aucune classe peetideli personnes dans la pro-

Province at the Unio. . .. vince, relativement aueecoles spages (lenomina-
tional) . . .
Alberta Act, S.C. 1905, c. 3 (reprinted in R.S.C., Loi sur I’Alberta, S.C. 1905, ch. 3 (reproduite dans
1985, App. I, No. 20) L.R.C. (1985), app. 1l° 20)
17. Section 93 of theConstitution Act, 1867, shall 17. L'article 93 de laLoi constitutionnelle de 1867

apply to the said province, with the substitution for par- s’applaglzedite province sauf substitution de I'alin”
agraph (1) of the said section 93, of the following para- suigdtdlinéa 1 du dit article 93:
graph:—

“(1) Nothing in any such law shall prejudicially affect «(1) Rien dans ces loisejadmieraa aucun droit ou
any right or privilege with respect to separate schools pgeil'dont jouit aucune classe de personnes en
which any class of persons have at the date of the pass- erendificoles epagesa la date de la psente loi aux

ing of this Act, under the terms of chapters 29 and 30 of termes des chapitres 29 et 30 des ordonnances des terri-

the Ordinances of the North-west Territories, passed in toires du Nord-Ouest rendues em 190h, " ou au
the year 1901, or with respect to religious instruction in sujet de Tlinstruction religieuse dans etmlee
any public or separate school as provided for in the said publigueemeEes” ainsi que pvu dans les dites
ordinances.” ordonnances.»

(2) In the appropriation by the Legislature or distribu- (2) Danspartition par ladgislature ou la distribu-

tion by the Government of the province of any moneys tion par le gouvernement de la province, de tous deniers

for the support of schools organized and carried on in @ssin ‘soutien dexOles organess et conduites en
accordance with the said chapter 29 or any Act passed cordodmnitlit chapitre 29 ou de toute loi le modi-
in amendment thereof, or in substitution therefor, there fiant ou le reamplal n'y aura aucune égalig ou
shall be no discrimination against schools of any class erdifte de traitement awetdment deseColes d'au-
described in the said chapter 29. cune classe\ési dit chapitre 29.
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School Act, S.A. 1988, c. S-3.1 (as of May 25, School Act, S.A. 1988, ch. S-3.1 (au 25 mai 1994)
1994)

[TRADUCTION]

157.1(1) Subject to a resolution of a board under subsec157.1(1) Sous eserve de I'adoption d’unesolution du
tion (2), this Division applies to all boards. conseil en vertu du paragraphe (2gsknfa section
s’appliquea tous les conseils.

(2) The board of a separate school district or a division2) Le conseil d’'un district &coles spages ou d’'une

made up only of separate school districts may, pursuant division cempasiquement de districts eddles

to a resolution, certify to the Minister under the seal of epages peut certifier au ministre au moyen d’uesor

the district or division that this Division does not apply lution, sous le sceau du district ou de la division, que la
to it. présente section ne lui est pas applicable.

(8) A board of a district or division to which this Divi- (8) Le conseil d'un district ou d’'une division espar la

sion applies shall requisition a municipality under Divi- eg@hte section ne gléve des taxes municipales aux

sion 3 only in accordance with a special school tax levy termes de la section 3 qu’en cerduenita section

or an additional requisition under Division 7. 7, queywit le pelevement d'une taxe scolaireesp”
ciale ou le pelevement additionnel d'ingi”

158(1) The Lieutenant Governor in Council shall in 158(1) Le lieutenant-gouverneur en consestablit
each year establish one or more rates expressed in mills. annuellement un ou plusieurs tasxaaateillEme.

(2) Each municipality shall pay annually into the (2) Chague municipakt'verse annuellemeatl’Alberta
Alberta School Foundation Fund a sum equal to the School Foundation Fund un reqoteatanta’ celui
amount that results from applying the mill rates referred caleelon les taux s au paragraphe (1), confor-
to in subsection (1) in accordance with the order that emmita I'ordonnance legtablissant par suite de la
establishes them to the equalized assessment of the cotisati@@deation municipale que @robit pour
municipality as established for the year by the Alberta BentiAlberta Assessment Equalization Board, aux
Assessment Equalization Board under section 21(7) of termes du paragraphe 21{(Aumlei balities Assess-

the Municipalities Assessment and Equalization Act. ment and Equalization Act.

(4) Each municipality shall pay into the Alberta School (4) Chaque municipaktversea’|'Alberta School Foun-
Foundation Fund the amount calculated by applying the dation Fund le montant el les taux du mil-
mill rates set pursuant to subsection (1). enlé vigs au paragraphe (1).

(8) If it is determined on appeal under tenicipalities  (8) S'il est dtermiré en appel aux termes deMainici-
Assessment and Equalization Act that a municipality has palities Assessment and Equalization Act qu’une muni-
paid an amount into the Alberta School Foundation cipaivere’a I'Alberta School Foundation Fund un
Fund in excess of the sum that it is required to pay paiement en trop, le ministre peut axdminieci de
under subsection (2), the Minister may order the repay- remeetaanunicipalié” le trop-pag:

ment of the excess to the municipality from the Alberta

School Foundation Fund.

159.1(1) Subject to regulations made under subsectiorl59.1(1) Sous eserve deseglements pris en vertu du
(7), the Minister shall make payments from the Alberta paragraphe (7), le ministreaverselés conseils des
School Foundation Fund to all boards, whether or not paiemeelswgs” sur I'Alberta School Foundation



422 PUB. SCH. BDS' ASSNV. ALBERTA (A.G.) Major J. [2000] 2 S.C.R.

the board has a subsisting resolution that this Division Fund, qu'ils aient en vigueur ou nesalutén por-
does not apply to it. tant que laegente section ne leur est pas applicable.

(2) In this section, “amount per student” with respect to(2) Pour I'application du @sent article, dans le cas d’'un
a board means the amount obtained when conseil, «montankel@ae» “s’entend du montant

(a) the total amount received by the board pursuant to @Ptenu lorsqu'on divise le montant total du paiement
payment from the Alberta School Foundation FundVers au conseil par pievement sur I'Alberta School
and a requisition under section 150, other than pursufoundation Fund et du montant provenant deiepe-
ant to a special school tax levy or an additional requi/nent d'immt foncier aux termes de larticle 159/)'ex-

sition under Division 7, ception du pelevement d’'une taxe scolaireegjle et
o du pelévement additionnel d'ingi"prévusa la section
is divided by 7, par le nombre @léves admissibles inscrits aagoles

(b) the number of eligible students enrolled in schoolsgérées par le conseil.
operated by the board.

(3) The Minister shall calculate the amount to be paid(3) Le ministre calcule le montaatverser aux conseils
from the Alberta School Foundation Fund to all boards peleyement sur I'Alberta School Foundation Fund,
in such a way that the payment for a school year to one deeraague chaque conseilcoiye, pour I'anee
board is consistent with the principle that each board is scolaire, un montant fielévear

entitled to receive the same amount per student for the

school year.

(4) If a separate school district or division to which (4) Sous €serve des droits accaesidans la Constitution
Division 4 does not apply receives from municipalites  du Canadeeleaetelrs descoles spages, si un dis-
requisitioned by the board an amount per student for a trict ou une divisioolal’spages non viss par la
school year that is greater than the amount per student sectioniddes municipalés imposes par le con-

for the school year used by the Minister to calculate seil un montariguar pour I'aneé scolaire qui est
payments from the Alberta School Foundation Fund esapfa celui dont se sert le ministre pour calculer
under subsection (3) and subject to the rights under the les paiements ypeans pelevement sur [I'Alberta
Constitution of Canada of separate school electors, the School Foundation Fund aux termes du paragraphe (3),
board of that district or division shall pay the difference le conseil de ce district ou de cette divisioraremet °
between the amounts into the Alberta School Founda- I'Alberta School Foundation Fundrendéf”

tion Fund.

(7) The Lieutenant Governor in Council may make reg-(7) Le lieutenant-gouverneur en conseil peut gayle-
ulations respecting payments to boards from the Alberta ment, en vertu ésdatprioigfablir les paiements °
School Foundation Fund for the purposes of education verser aux conseilsi@ament sur I'Alberta School
under this Act. Foundation Fund aux fins de I'enseignement.

Government Organization Act, S.A. 1994, c. G-8.5 Government Organization Act, S.A. 1994,
ch. G-8.5
[TRADUCTION]

13... 13.. ..

(2) The Lieutenant Governor in Council may make reg-(2) Le lieutenant-gouverneur en conseil peut gayle-
ulations applicable to a Minister ment applicable au ministre

(d) respecting the persons or organizations or classes of edp@ries personnes, les organisations ou les cat”
persons or organizations eligible for grants; gories de personnes ou d'organisations admissibles
aux subventions;
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(e) respecting the conditions required to be met by any  ezjsar les conditions d’admissibdifl une subven-
applicant for a grant to render that person or organi- tion;
zation eligible for the grant;

(f) empowering the Minister in particular circumstances f) habiliter le ministre, dans des circonstances particu-
to waive eligibility criteria prescribed under clause erdis,a dispenser le requant des exigences des ali-

(d) or (e). ... pas d) ou e). . .
[ll. Judicial History Ill. Les @&cisions ardfieures

A. Alberta Court of Queen’s Bench (1995), 198  A.Cour du Banc de la Reine de I’ Alberta (1995),
A.R. 204 198 A.R. 204

The Alberta School Boards’ Association Invoquant trois moyens, ['Alberta School 13
(“ASBA”), the Public School Boards’ Association = Boards’ Association («<ASBA»), la Public School
of Alberta (“PSBAA”) and others challenged the  Boards’ Association of Alberta («PSBAA») et
constitutionality of the amendments and the  dautres intervenants contestent la constitutionna-
Framework’s spending restrictions on three bases. e d@& modifications de la loi et des restrictions
First, it was alleged that school boards were guar-  ieg®siux dpenses par le document-cadre. En
anteed a sphere of reasonable autonomy under  premier lieu, ils affirment que les conseils scolaires
s. 93 of theConstitution Act, 1867 or s. 17 of the se sont vu accorder uneesphd’autonomie rai-
Alberta Act, under ss. 2) and 7 of theCanadian sonnable en vertu de l'art. 93 dellai constitu-
Charter of Rights and Freedoms, or through con- tionnelle de 1867 ou de l'art. 17 de ld.oi sur
vention. Second, it was alleged that allowing onlyl’ Alberta, de l'al. &) et de l'art. 7 de |&Charte
separate school boards to opt out of the ASFF viceanadienne des droits et libertés, ou encore en
lated a prohibition against discrimination con-  vertu d’'une convention. En second lieu, ils plai-
tained in s. 17(2). Third, it was alleged that the dif-  dent que le fait d’autoriser uniguement les conseils
ferential manner in which the amendments treated edetes$ spagesa se retirer du Fonds viole le
separate and public boards violated a principle of  par. 17(2), qui interdit les pratiqgues discrimina-
“mirror equality” implicit in s. 17(2). toires En troeme lieu, ils soutiennent que la dif-
ference de traitement entre les conseils scolaires
des€coles spaees et ceux descoles publiques
par suite des modifications contrevient au principe
d'une <«galig intgrale» qui est implicite au
par. 17(1).

The Alberta Catholic School Trustees’ Associa- L'Alberta Catholic School Trustees’ Association14
tion and others joined in the litigation to ensure et d’autres intervenants se sona jbinssahce
that existing s. 17(1) separate school rights were  pour vailberque les droits accesliauxecoles
not addressed or abrogated in resolving the mirrorepasés par le par. 17(1) ne soient ni tceshi
equality or discrimination arguments. abesgdans laasolution du litige relatifi I'ega-

lite inttgrale oua’la discrimination.

The trial judge rejected the reasonable autonomy Le juge de preneife instance a reft’argument 12

argument. He also held that the amendments and  de l'autonomie raisonnaldgalkraent conclu

the application of the Framework’s spending que les modifications des lois et les restrictions

restrictions did not discriminate against public  imges aux dpenses par le document-cadre

schools within the meaning of s. 17(2). etdient pas discriminatoires’'egard descoles
publiques au sens du par. 17(2).
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The trial judge held that the impugned legisla- Le juge de preneife instance a staujue la loi
tion violated a principle of mirror equality implicit ~ contestenfreignait le principe deefjalig int-
in s. 17(1) and found the amendments invalid grale implicite au par. 17(1) et eofinkonsti-
because they allowed only separate school boards  tutienrddis” modifications parce qu’elles ne
to opt out of the ASFF. He did not address the  permettaient qu'aux conseikxales 8pages
scope of separate school rights. de se retirer du Fonds. Il n'a pas &bqrastion
des droits degcoles spages.

Smith J. declared the impugned legislation inva- Le juge Smith a élag inconstitutionnelle la loi
lid, but suspended the declaration of invalidity = comesthais a suspendu I'effet de kctiration
until June 15, 1996. In February 1996, an order  d'inconstitutioenglggu’au 15 juin 1996. En
staying the judgment was granted pending anevriér 1996, une ordonnance a sursis au jugement
appeal. The order provided for a further stay of six  jusq€ que I'appel soit tranehl’'ordonnance
months in the event the Government was unsuc- evgyait un sursis additionnel de six mois au cas
cessful on appeal. uole gouvernement seraieldou€ en appel.

B. Alberta Court of Appeal (1998), 60 Alta. L.R. B.Cour d'appel de I’ Alberta (1998), 60 Alta L.R.

(3d) 62 (3d) 62

The PSBAA, the ASBA and the Government La PSBAA, 'ASBA et le gouvernement ont
filed appeals on each of the reasonable autonomy, iegtél sur les questions de I'autonomie rai-
discrimination and mirror equality issues. The  sonnable, de la discrimination egdé#’ int-
appeal was allowed in part. grale. L'appedtd accueilli en partie.

Additionally, the Government brought two En outre, le gouvernement aepb® deux
applications to adduce fresh evidence. The first demandes mmanpel de nouveawtements de
application concerned two documerfsinding for ~ preuve. La preneife concernait deux documents,
School Authoritiesin the 1995-96 School Year, and  Funding for School Authorities in the 1995-96
an excerpt fromFunding for School Authoritiesin  School Year et un extrait deFunding for School
the 1996-97 School Year. These documents were Authorities in the 1996-97 School Year. Ces docu-
tendered to counter the s. 17(2) discrimination ments visaieanhtredire I'argument de discrimi-
argument by demonstrating that the Framework  nationdf@odle par. 17(2) erediontrant que le
applied equally to both public boards and separate = document-cadre s'appliquaitetecda@ph aux
boards, whether opted-out or not, and that non- conseiled#ss” publiques et aux conseils des
compliance would result in penalties beingecoles spages, reties du €gime ou non, et que le
assessed against future grants. efadt de s’y conformer entréérait des pnaligs

sur les subventions futures.

The second application related to three charts La seconde demande porte sur trois graphiques
comparing enrollment, fiscal inequity and admin-  emaritant, pour les aees scolaires agtieures
istrative costs for separate school boards in school etnmstsa’'adoption des modifications con-
years prior and subsequent to the impugned edsstie nombre d’inscriptions, leegdligs fis-
amendments. This evidence was tendered to cales et ués adhinistratifs des conseils des
demonstrate that the ASFF scheme had not prejwecoles epages. Cetelément de preuve visa -
dicially affected the rights of separate schools. emdhntrer que leegime du Fonds ne porte pas

préjudice aux droits descoles spages.
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(a) Majority Decision of Russell J.A. (Picard ae@sion majoritaire du juge Russell (avec
J.A. concurring) I'appui du juge Picard)

Addressing the fresh evidence, Russell J.A. Examinant les nouveawéments de preuve, le 21
admitted the documents forming the subject matter  juge Russell aategptocuments faisant I'ob-
of the first application because they could be deter- jet de la gremémande parce qu’ils pouvaient
minative of the s. 17(2) discrimination issue. How-etre”dterminants quara la question de la discri-
ever, she refused to admit the subject matter of the ~ mination seutvvertu du par. 17(2). Cepen-
second application as she was not satisfied it dant, elle aerdéss’documents s par la
would be practically conclusive of any issue. seconde demand&nh’pas convaincue qu'ils

permettraient eéllement de egler une question
guelconque.

Russell J.A. rejected the argument that school Le juge Russell a rejet’argument selon lequel 22
boards have a constitutionally guaranteed right to  les conseils scolaireslgrissn droit constitu-
reasonable autonomy. She declined to address ti@nnek ‘autonomie raisonnable. Elle a refus”
whether ss. 2) and 7 of theCharter supported a  d’examiner si l'al.bp et l'art. 7 de laCharte
claim to reasonable autonomy. She also declined tetayaient I'argument de 'autonomie raisonnable.
recognize a right to reasonable autonomy grounded  Ekgadernent refues’de reconnée un droit
in constitutional convention. guelconque l'autonomie raisonnable qui serait

fondé sur une convention constitutionnelle.

The majority concluded that the reference to Les juges majoritaires ont conclu que la mentioR3
“discrimination” in s. 17(2) imported a standard of diserimination», au par. 17(2), importait une
fairness. This standard was not violated by grant-  norrequi. Le fait de n'accorder qu'aux con-
ing only separate boards the ability to opt out of  seilsea@de$S spages le droit de se retirer du
the ASFF or by the discretion granted to the Min-  Fonds ou desi@néu ministre de Education
ister of Education by s. 13(2) of tl&overnment  un pouvoir disaetionnaire en vertu du par. 13(2)
Organization Act. de la Government Organization Act n'ont pas

enfreint cette norme.

Russell J.A. held that s. 17(1) did not import a Le juge Russell a conclu que le par. 17(1) né*

principle of mirror equality. Therefore, the inabil-  comportait pas le principesdallé in€grale. En
ity of public boards to opt out of the ASFF did not  cmsence, l'incapaatdes conseils descéles
violate s. 17(2). publiques de se retirer du Fonds ne va fias-

contre du par. 17(1).

Russell J.A. dismissed the appeal brought by the Le juge Russell a rejetTappel interje¢” par 2°
ASBA and PSBAA and allowed the Government's  I'ASBA et la PSBAA et accueilli I'appel incident
cross-appeal on the trial judge’s finding on mirror  du gouvernement contre la conclusion du juge de
equality. premgre instance relativa M'egalig intgrale.

(b) Berger J.A. (concurring in the result) b) Le juge Berger (souscrivargsaltar)

Berger J.A. substantially agreed with the reasons Le juge Berger a, pour I'essentiel, souscrit aux®
of the majority on the reasonable autonomy and  motifs de la neaganitles questions de I'autono-
mirror equality issues. mie raisonnable et dmydliEe intgrale.
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Berger J.A. addressed the scope of separate Pour déterminer si les dispositions contest’
school rights under s. 17(1) in determiningetaient discriminatoiresa "I'egard des ecoles

whether the impugned provisions discriminated publiqgues aux termes du par. 17(2), le juge Berger
against public schools under s. 17(2). He held that a exal@iehdue des droits ca's auxecoles
the claw-back and the Framework’s spending epages en vertu du par. 17(1). Il agugle la dis-
restrictions violated the s. 17(1) rights of separate  positionedegfation et les restrictions impo-
schools and were inapplicable to them. Neverthe-eessiux dpenses par le document-cadre violaient
less, opted-out separate boards which failed to les droiteatdss epages pevus au par. 17(1)
raise the provincial per-student average amount et qu'elles nesti@ent pas applicables.eBn-
through direct requisitions would have the right to  moins, les conseilssdass” spages qui ont
claim top-up funds from the ASFF. exer¢éur droit de retrait et qui n'auraient pas
recueilli, par perception directe, le montant provin-
cial moyen pareléve auraient droit des aedits

compEmentaires mievés sur le Fonds.

As with the majority, Berger J.A. concluded that

s. 17(2) imported a standard of fairness. Because

Comme les juges majoritaires, le juge Berger a
conclu que le par. 17(2) importait une norme

the impugned scheme provided minimum per eqdi#. Du fait qu'il établissait un montant de

capita grants, it did not discriminate against public
schools.

n’'est

subvention de baselépar le €gime contest”
pas discriminatoire envers legolés

publiques.

Therefore, subject to his findings with respect to

separate schools, Berger J.A. agreed that the public
boards’ appeal should be dismissed and the cross-
conseils desoles publiques et d’accueillir I'appel

appeal allowed.

En congguence, sougserve de ses conclusions
relativemerdcales spages, le juge Berger
est aussi d'avis de rejeter I'appel fratetpt

incident.

IV. Issues

On June 24, 1999, Lamer C.J. stated the follow-
ing constitutional questions:

1. Are ss. 15(c.1), 25(1)(e) and (f), 28(6), 32, 94(1) and
(4), 94.1, 155(6), 157.1, 167(2) and (3.1), 181.1, 187,
192 and 237 of th&chool Act, S.A. 1988, c. S-3.1, as
amended, unconstitutional to the extent that they vio-
late the principle of reasonable autonomy for munici-
pal institutions, including school boards, as may be
contained in the Constitution of Canada, including
the preamble or ss. 92(8) or 93 of t@enstitution
Act, 1867, in s. 17 of théAlberta Act, or in a constitu-
tional convention?

2. (a) Do ss. 157.1 or 158 of tBehool Act, S.A. 1988,
c. S-3.1 (as amended by tBehool Amendment Act,
1994, S.A. 1994, c. 29), or s. 13 of tl@vernment

IV. Les questions en litige

Le 24 juin 1999, le juge en chef Lameemoh&
les questions constitutionnelles suivantes:

1. Les dispositions 15c.1), 25(1)e) et f), 28(6), 32, 94(1)
et (4), 94.1, 155(6), 157.1, 167(2) et (3.1), 181.1, 187,
192 et 237 d&dhool Act, S.A. 1988, ch. S-3.1, et
ses modifications sont-elles inconstitutionnelles dans
la mesurelles violent le principe de I'autonomie
raisonnable des institutions municipales, dont les con-
seils scolaires, qui peut figurer dans la Constitution
du Canada, y compris le gambule ou encore le
par. 92(8) ou l'art. 93 dellai constitutionnelle de
1867, dans l'art. 17 de l&oi sur I’Alberta ou dans
une convention constitutionnelle?

2. a) Les articles 157.1 ou 158 dé&claool Act, S.A.

1988, ch. S-3.1 (mod#é par laSchool Amendment
Act, 1994, S.A. 1994, ch. 29), ou encore l'art. 13 de la
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Organization Act, S.A. 1994, c. G-8.5, and the impo-
sition of conditions or restrictions on funding devel-
oped under the authority of that legislation, insofar as
they provide for “opting-out” from the Alberta School
Foundation Fund by Separate but not Public School
Boards, contravene s. 17(2) of thkberta Act, which
amends s. 93 of th€onstitution Act, 1867, by dis-
criminating against Public Schools in the appropria-
tion by the Legislature or distribution by the Govern-
ment of Alberta of any moneys for the support of
schools? If so, in what respects do they do so?

(b) Do ss. 157.1(8) or 158 of tH&ehool Act, S.A.
1988, c. S-3.1 (as amended by 8Sthool Amendment

Act, 1994, S.A. 1994, c. 29), or s. 13 of ti@overn-
ment Organization Act, S.A. 1994, c. G-8.5, and the
imposition of conditions or restrictions on funding
developed under the authority of that legislation,
insofar as they provide for “opting-out” from the
Alberta School Foundation Fund by Separate but not
Public School Boards, contravene s. 17 ofAH®rta

Act, which amends s. 93 of th€onstitution Act,
1867, by violating an implicit guarantee in s. 17(1) of
the equality between Separate and Public Schools? If
so, in what respects do they do so?

V. Analysis
A. Constitutional Question 1

Are ss. 15(c.1), 25(1)(e) and (f), 28(6), 32, 94(1) and
(4), 94.1, 155(6), 157.1, 167(2) and (3.1), 181.1, 187,
192 and 237 of th&chool Act, S.A. 1988, c. S-3.1, as
amended, unconstitutional to the extent that they violate
the principle of reasonable autonomy for municipal
institutions, including school boards, as may be con-
tained in the Constitution of Canada, including the pre-
amble or ss. 92(8) or 93 of t®nstitution Act, 1867, in

s. 17 of theAlberta Act, or in a constitutional conven-
tion?

\Y,

Government Organization Act, S.A. 1994, ch. G-8.5,
et I'imposition de conditions ou de restrictions au
financeratatili "en vertu de cette loi, dans la
mesuteils’ pévoient le «retrait» des conseils des
ecole’s spages mais non celui des conseils éeslés
publiques de I'Alberta School Foundation Fund, con-
treviennent-ils au par. 17(2) delai sur I’Alberta,
qui modifie l'art. 93 deoilaconstitutionnelle de
1867, en traitant de fagn discriminatoire legcoles
publiques dans l'affectation pegitdaiire ou la
distribution par le gouvernement de |'‘Alberta de
deniers pour financer lexo6les? Dans I'affirmativey °
quels€gards?

b) Les dispositions 157.1(8) ou 158 d&dhool Act,
S.A. 1988, ch. S-3.1 (mod#é par la School
Amendment Act, 1994, S.A. 1994, ch. 29), ou encore
lart. 13 de Gavernment Organization Act, S.A.
1994, ch. G-8.5, et l'imposition de conditions ou de
restrictions au financetaélitén vertu de cette loi,
dans la mesurdsop@voient le «retrait» des con-
seilea#ss epages mais non celui des conseils
des€coles publiques de 'Alberta School Foundation
Fund, contreviennent-ile Tart. 17 de laLoi sur
I’ Alberta, qui modifie I'art. 93 de ld.oi constitution-
nelle de 1867, en violant une garantie impliciteetja-
e tiEsecoles spakees et deecoles publiques conte-
nue au par. 17(1)? Dans l'affirmative quelsegards?

. Analyse

A. Premiere question congtitutionnelle

Les dispositions 15c.1), 25(1)e) et f), 28(6), 32, 94(1) et
(4), 94.1, 155(6), 157.1, 167(2) et (3.1), 181.1, 187, 192
et 237 deShool Act, S.A. 1988, ch. S-3.1, et ses
modifications sont-elles inconstitutionnelles dans la
mesurelles violent le principe de I'autonomie rai-
sonnable des institutions municipales, dont les conseils
scolaires, qui peut figurer dans la Constitution du

Canada, y compris le gatmbule ou encore le par. 92(8)

ou l'art. 93 delai congtitutionnelle de 1867, dans

'art. 17 de ld_oi sur I’ Alberta ou dans une convention

constitutionnelle?

The appellants took the position that school
boards may lay claim to a sphere of reasonable
autonomy based upon implicit legal norms derived
from ss. 92(8) and 93 of thgonstitution Act, 1867
and from s. 17 of th@lberta Act. Alternatively, it

Selon les appelants, les conseils scolaires petk
vent revendiquer were sfditonomie raison-
nable en vertu des normes juridiques implicites

découlant du par. 92(8) et de l'art. 93 deLlai
constitutionnelle de 1867 et de I'art. 17 de ldoi
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was submitted that constitutional convention supsur |’ Alberta. Subsidiairement, ils soutiennent que
ported such a right. School boards were described  ce droit existe en vertu d’une convention constitu-
as municipal institutions founded upon democratic  tionnelle. €gritdles conseils scolaires comme
principles. Such a foundation, it was arguedetant des institutions municipales feed sur des
should insulate school boards to a degree from the  princigm®atatiques. Un tel fondement, selon
unfettered legislative interference of provincial eux, devrait, dans une certaine mesegerdest”
government. The appellants cited historical mate-  conseils scolaires contre aersndegigislative
rial in support of the proposition that educational sans entrave du gouvernement provincial. Les
institutions in the Northwest Territories exercised a  appelants entleg"documents historiques pour
broad degree of autonomy prior to the constitutionetayér I'affirmation que lestablissements d’ensei-
alization of denominational education rights in the ~ gnement des Territoires du Nord-Ouest jouissaient
Alberta Act. d’'une grande autonomie avant que le deoiteh-
seignement confessionnel ne soit constitutionaalis”
dans laLoi sur I’ Alberta.

Before addressing these arguments, | note that it Avant de me pencher sur ces arguments, je note
was argued before the Court of Appeal that the qu’on a fait valoir devant la Cour d'appel que les
impugned provisions violated ssbp@nd 7 of the  dispositions contest enfreignent l'al. ) et
Charter. As | am in substantial agreement with the  I'art. 7 déHarte. Comme je partage essentielle-
Court of Appeal’s conclusion on this issue, | do  ment l'avis de la Cour d'appel sur cette question,
not propose to address t@barter as a basis for a  je ne traiterai pas d€harte comme fondement
claim to reasonable autonomy. de l'argument de I'autonomie raisonnable.

The appellants’ submission that ss. 92(8) and 93 La prétention des appelants selon laquelle le
of the Congtitution Act, 1867 and s. 17 of the  par. 92(8) et I'art. 93 de.th constitutionnelle de
Alberta Act provide a legal basis for reasonable1867 et I'art. 17 de ld.oi sur I’ Alberta sont le fon-
autonomy fails. | agree with the PSBAA that dement juridique de l'autonomie raisonnable doit
school boards are a form of municipal institution.etre” rejete. Je partage le point de vue de la
However, municipal institutions take various PSBAA que les conseils scolaires sont une forme
forms and are not identical. Although their charac-  d’institution municipale. Cependant, les institu-
teristics and historical backgrounds differ, all tions municipales sseptént sous dédfentes
municipal institutions are delegates of provincial formes et ne sont pas identigee® #1leurs
jurisdiction under s. 92(8) of th@onstitution Act,  attributs et leur contexte historique @ifént, elles
1867. SeeGodbout v. Longuedil (City), [1997] 3  sont toutes de®ldgataires de pouvoirs de la pro-
S.C.R. 844, at paras. 51-5R v. Greenbaum, vince en vertu du par. 92(8) dellai constitution-

[1993] 1 S.C.R. 674R. v. Sharma, [1993] 1 S.C.R. nelle de 1867. Voir Godbout c. Longueuil (Ville),

650, at p. 668; andNanaimo (City) v. Rascal [1997] 3 R.C.S. 844, aux par. 51 et R, c.

Trucking Ltd., [2000] 1 S.C.R. 342, 2000 SCC 13, Greenbaum, [1993] 1 R.C.S. 674R. c. Sharma,

at para. 31. [1993] 1 R.C.S. 658, la p. 668; etNanaimo
(Ville) c. Rascal Trucking Ltd., [2000] 1 R.C.S.
342, 2000 CSC 13, au par. 31.

Municipal institutions do not have an indepen- Les institutions municipales n'ont pas de statut
dent constitutional status. School boards are some-  constitutionegeimdiint. Les conseils scolaires
what unique, however, as they represent the vehi-  se trouvent toutefois dans une situation quelque
cles through which the constitutionally entrenched  peu exceptionnelle, car c’est par leurdigtizem”



[2000] 2 R.C.S. PUB. SCH. BDS’' ASSNC. ALBERTA (P.G.) Le juge Major 429

denominational rights of individuals are realized.  que se etigernit les droits de nature confession-

Yet that is not to say that the institutions them-  nelle qui sont constitutionnellemesgepratela

selves are entrenched or must remain mired in ne signifie pas pour autant que ces institutions

their historical form to fulfill these constitutional  soient elleem®&s pragges ou que leur structure

guarantees. historique doive demeureredigbour que ces
garanties constitutionnelles soient respest”

The proposition that educational institutions are L’affirmation que lesstablissements d'enseigne-35
malleable and subject to legislative reform is  ment sonte@alE's et soumis augformes &gis-
sound. The introductory language of s. 93 has been  latives est juste. leedioddl partie introductive
found to confer upon the provinces a plenary juris-  de I'art. 93ecerdiux provinces pleine coeyp’
diction over education. Sdeeference Re Bill 30, tence en matre déducation: voirRenvoi relatif
An Act to Amend the Education Act (Ont.), [1987]  au projet de loi 30, An Act to Amend the Education
1 S.C.R. 1148, at p. 116%er Wilson J., and at Act (Ont.), [1987] 1 R.C.S. 114& la p. 1169, le
p. 1202,per Estey J.Reference Re Education Act  juge Wilson, ea’la p. 1202, le juge Estelgenvoi
(Que)), [1993] 2 S.C.R. 511, at pp. 530-31, 541-42relatif a la Loi sur I'instruction publique (Qué&.),
and 564-65Per Gonthier J., at pp. 541-42: [1993] 2 R.C.S. 511, aux pp. 530, 531, 541, 542,

564 et 565. Dans ce renvoi, le juge Gontlaerit”
ce qui suit (aux pp. 541 et 542):

What s. 93 of the Constitution guarargee. is the Ceaue I'art. 93 de la Constitution garantit [. . .], c’est
right to dissent itself, not the form of the institutions le dita’ dissidence lui-erhe, non la forme des
which have made it possible to exercise that right since structures qui ont permis de I'exercer depuis 1867. Cela
1867. This means, for example, that while the right of signifie, par exemple, que si le droit de dissidence com-
dissent obviously includes the means and framework in pesiterhment les moyens et le cadre dans lequel
which it is exercised, the latter are not in themselves I'exercer, ceux-ci, enezogsmhe repsentent pas
constitutionally guaranteed. The framers of the Consti- des meslalinistitutionnellement garanties. Le Cons-
tution were wise enough not to determine finally the tituaattaassez sage pour ne pas figer les structures
form of institutions, as it is those very institutions which car celles-ci doivent justement petraoimodifées
must be capable of change in order to adapt to the vary- pour s’adapter aux conditions soe@laeneigles

ing social and economic conditions of society. variables de latsoci”

This conclusion is applicable to public schools. Cette conclusion s’appligue auxecdles 36
See Adler v. Ontario, [1996] 3 S.C.R. 609, at publiques. Le juge lacobueglaie ce qui suit
paras. 47-48per lacobucci J.: dangdler c. Ontario, [1996] 3 R.C.S. 609, aux

par. 47 et 48:

... public school rights are not themselves constitution- . . les droits relatifs auecoles publiques ne sont pas
ally entrenched. It is the province’s plenary power to eexnes constitutionnaks. C'est le pouvoir absolu
legislate with regard to public schools, which are open de la provinceegiférér relativement auxecoles
to all members of society, without distinction, that is publiques, qui sont accessibles [es membres de la
constitutionally entrenched. . Socité, sans distinction, qui est constitutionralis.” .

One thing should, however, be made clear. The prov- Cependant, une chost&redaiaife. La province
ince remains free to exercise its plenary power with demeure libre d’exercer, comme elle I'entend, son pou-
regard to education in whatever way it sees fit, subject voir absolu egrendifiducation, sousserve des res-
to the restrictions relating to separate schools imposed trictions relativescales spages imposés par le
by s. 93(1). par. 93(1).

A claim to an institutional sphere of reasonable La prétentiona une spére institutionnelle d’'au- 37
autonomy is inconsistent with, and would impair,  tonomie raisonnable est incompatible avec ce pou-
this plenary power. Section 17 of tidberta Act  voir absolu et y porterait atteinte. L'article 17 de la



38

39

40

430 PUB. SCH. BDS' ASSNV. ALBERTA (A.G.) Major J. [2000] 2 S.C.R.

does not alter this position. The Province ofLoi sur I'Alberta ne change en rien ce point de
Alberta may alter educational institutions within  vue. L'Alberta est awe@dsfestructurer comme
its borders as it sees fit, subject only to those rights  elle I'entencetldsdissements d’enseignement
afforded through the combined effect of s. 93 and es#l’interieur de ses frorgies,a’ la seule con-
s. 17. Whether the impugned provisions infringe  dition de respecter les droggeequii les effets
these rights in respect of public schools in Alberta  corgagigs art. 93 et 17. La question de savoir
is the subject matter of the following two constitu-  si les dispositions ceatesOntreviennerst ces
tional questions in this appeal. droits relatifs aowlés publiques en Alberta fait
I'objet des deux questions constitutionnelles sui-
vantes dans le psent pourvoi.

While constitutional convention has been Bien que la question des conventions constitu-
argued, none has been identified which would tionnelles etiit Ssouleee, aucune convention
demonstrate that school boards have a sphere of comme teldéréaanee pour émontrer que
reasonable autonomy. SBeference re Resolution  les conseils scolaires jouissent d’uneeghd’au-
to Amend the Constitution, [1981] 1 S.C.R. 753, at  tonomie raisonnable. \Raimvoi: Résolution pour
p. 888: modifier la Congtitution, [1981] 1 R.C.S. 753 la

p. 888:

The requirements for establishing a convention bear Les condéioesplir pouretablir une convention
some resemblance with those which apply to customary resseraldelés qui s’appliquent au droit coutumier.
law. Precedents and usage are necessary but do not suf- eb&depts et 'usage soneécessaires mais ne suffi-
fice. They must be normative. We adopt the following sent pas. lls doétentndormatifs. Nous adoptons le
passage of Sir W. Ivor Jennindg$e Law and the Con- passage suivant de I'ouvrage de sir W. Ivor Jennings,
stitution (5th ed., 1959), at p. 136: The Law and the Constitution, 5 éd., 1959a’la p. 136:

We have to ask ourselves three questions: first, what TRADUCTION] Nous devons nous poser trois ques-

are the precedents; secondly, did the actors in the tions: gyegm@nt, y a-t-il des peddents; deurtr

precedents believe that they were bound by a rule; mement, les acteurs dae®tEnis'se croyaient-

and thirdly, is there a reason for the fRule. ils lies par uneegle; et troismement, laagle a-t-
elle une raison éfre? . ..

The appellant PSBAA referred to historical L’'appelante PSBAA a aitdes documents histo-
material dating as far back as tMagna Carta  riques remontana la Magna Carta (1215) pour
(1215) to establish a convention of local institution enmmbntrer I'existence d’'une conventietablissant
independence. Of more recent date, the PSBAA  uneepantance institutionnelle locale. La
alleged that prior to the introduction of the PSBAA ae@lf que, plus e¢emment, avant
impugned legislation in 1994, school governance  I'adoption en 1994 de la loi eentesgestion
in Alberta displayedde facto reasonable auton-  desdles en Albertaathontrait I'existence d’'une
omy. autonomie raisonnable de fait.

The submission that in 1905 educational institu- L’all'egation qu’en 1905, lestdblissements
tions in Alberta operated under a precedent of local  d’enseignement en A&lagsta grés suivant un
autonomy is unconvincing. In fact, the historical eg#dent d'autonomie locale est peu convain-
evidence submitted by the respondent Province of  cante. En fait, la preuve histaegpre@mpar la

Alberta indicates a significant degree of central-  province d’Alberta montre une centralisation

ized control. Such control was exhibited, for exam-  importante duatente conule s’execait, par

ple, through the imposition of mill rate caps on  exemple, par I'imposition aux conseils locaux de

local boards undeThe School Assessment Ordi-  plafonds sur les taux du m#ine aux termes de la
nance, O.N.W.T. 1901, c. 30, and through the School Assessment Ordinance, O.N.W.T. 1901,
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administrative oversight of territorial commission-
ers, superintendents and inspectors.

ch. 30, et

la surveillance administrative des
commissaires, surintendants et inspecteurs des

Territoires.

Even if there had been clearer precedents in Méme s’il avait exigt'des petédents plus clairs

favour of local school board autonomy and powers
of taxation prior to Confederation, the fact that the

41

en faveur de I'autonomie et des pouvoirs d'imposi-
tion des conseils scolaires locaux avanela Conf”

framers of s. 93 and of s. 17 respectively conferrederatin, le fait que lesdacteurs des art. 93 et 17

on provinces a plenary jurisdiction over education,
suggests that the framers did not feel bound by
convention to restrict the provinces to the educa-
tional structures and models of the past. On the
contrary, both of these reasons reflect a social
compromise viewed as necessary to achieving
Confederation, rather than a will to entrench
existing institutional structures. S&eference Re

Bill 30, supra, at pp. 1173-74per Wilson J.;

Regina Public School District v. Gratton Separate

les structures
Renvoi relatif au projet de loi 30, précite, aux
pp. 1173 et 1174, le juge WilsoRegina Public

aient elauX provinces pleine comtghce en
eratdéducation donne penser qu'ils ne se
sentaient paspkg convention de restreindre

les provinces aux structuresletsndodpass”

Cela traduit, au contraire, un compromis social
cersmbmme atessaire pour la comtisation

de la EdgnEition et non la voloatde consolider
institutionnelles existantes. Voir

School District (1915), 50 S.C.R. 589, at pp. 595- School District ¢. Gratton Separate School District

98, Fitzpatrick C.J. dissenting. The continuing leg-
islative reform of educational institutions since

(1915), 50 R.C.S. 589, aux pa.3#5 le juge

en chef Fitzpatrick (dissident). La poursuite des

that time further denies the existence of any beliefeforrhes égislatives destablissements d’ensei-

in the binding nature of particular pre-Confedera-
tion models of education governance. Therefore, it
is my conclusion that the appellants have failed to
satisfy the requirements for establishing a binding
constitutional convention of reasonable autonomy.

gnement depuis eptiqgué efute €galement

edidiu caraefre obligatoire de mades particu-

liers de gestion scolaire d’avant dak€xian.
Par ezpresit, je suis d'avis que les appelants
n’ont @assia établir I'existence d’'une conven-

tion constitutionnelle obligatoire en mete d'au-
tonomie raisonnable.

The answer to the first constitutional question is La réponsea’la premgre question constitution-

“no”. The PSBAA'’s request for a declaration that a
binding convention of autonomy exists fails.

42
nelle egjative. La demande fornad” par la

PSBAA pour l'obtention d'un jugemeriamint

I'existence d’'une convention obligatoire d'autono-
mie est rejateé.

B. Constitutional Question 2

Do ss. 157.1 or 158 of th&hool Act, S.A. 1988,
c. S-3.1 (as amended by tiSehool Amendment Act,
1994, S.A. 1994, c. 29), or s. 13 of th&overnment

B. Deuxieme question constitutionnelle

Les articles 157.1 ou 158 desthool Act, S.A. 1988,
ch. S-3.1 (modifte par laSchool Amendment Act, 1994,
S.A. 1994, ch. 29), ou encore l'art. 13 déSlavernment

Organization Act, S.A. 1994, c. G-8.5, and the imposi- Organization Act, S.A. 1994, ch. G-8.5, et I'imposition

tion of conditions or restrictions on funding developed
under the authority of that legislation, insofar as they
provide for “opting-out” from the Alberta School Foun-

dation Fund by Separate but not Public School Boards,
contravene s. 17(2) of thalberta Act, which amends
s. 93 of theConstitution Act, 1867, by discriminating

de conditions ou de restrictions au finaretabiean”

vertu de cette loi, dans la mesisepgvoient le

«retrait» des conseilea#ss spages mais non celui

des conseixales publiques de I'Alberta School

Foundation Fund, contreviennent-ils au par. 17(2) de la
Loi sur I'Alberta, qui modifie I'art. 93 de ld.oi consti-

against Public Schools in the appropriation by the Legtutionnelle de 1867, en traitant de faon discriminatoire
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islature or distribution by the Government of Alberta of  éeslés publiques dans l'affectation pardgislature

any moneys for the support of schools? If so, in what ou la distribution par le gouvernement de I'Alberta de

respects do they do so? deniers pour financeedetes? Dans l'affirmativea °
quels€gards?

The PSBAA submits that drawing any distinc- La PSBAA soutient que dtablissement d’'une
tion between the rights of separate and public  distinction entre les droiecadles spages et
schools constitutes discrimination within the  ceux deslés publiques est discriminatoire au
meaning of s. 17(2). It states that applying the sens du par. 17(2). Elle affirme que I'application
claw-back and the Framework’s spending restric-  de la dispositioecdgeration et des restrictions
tions to funds raised directly by opted-out separate  ieg®siux dpenses par le document-cadre -
school boards violates those school boards’ rights  des fortisgs directement par les conseils des
under s. 17(1). The PSBAA then uses its interpreecolés spages ayant exeecleur droit de retrait
tation of discrimination as a springboard for claim-  porte atteinte aux droits de ces conseils aux termes
ing that these aspects of the scheme are equally du par. 17(1). Elle se sert ensuite detdinterpr’
inapplicable to public boards. It further submits  tion qu’elle fait de la discrimination comme d’un
that the scheme discriminates against public  tremplin pour avancer que ces attrilegsngéu r’
boards by granting only separate boards the right  ne s’appliquent pas non plus aux conseils publics.
to opt out. Elle plaide en outre que kgihe est discrimina-
toire envers les conseils publics parce qu’'il n'ac-
corde le droit de retrait qu'aux conseils @éesles
sépages.

Must separate school rights under s. 17(1) be Doit-on &finir les droits que le par. 17(1) con-
delineated in adjudicating the appellants’ claim? In eref aux ecoles epages pour statuer sur la
my opinion, the answer to this preliminary ques- demande des appelants? J'estimeegoadeat’
tion depends upon the meaning of “discrimination”  cette questielimpnaire dfpend de l'interpeta-
within s. 17(2). tion de discrimination, au par. 17(2).

The meaning of “discrimination” cannot be Le sens de discrimination ne peatte” disso@’
divorced from the broader purpose for which  de I'objetégal du par. 17(2). Le juge en chef
s. 17(2) was enacted. Fitzpatrick C.J., in his dis-  Fitzpatrick, dans son opinion dissidente dans l'ar-
senting opinion inGratton, supra, commented on et"Gratton, précit, s'est pronore’sur I'objet du
the purpose underlying s. 17(2) of tBaskatche- par. 17(2) de laLoi sur la Saskatchewan, L.C.
wan Act, S.C. 1905, c. 42 (which is identical to s. 1905, ch. 42 (qui est identique au par. 17(2) de la
17(2) of theAlberta Act), at pp. 598-99: Loi sur I'Alberta), aux pp. 598 et 599:

It was also said and insisted upon at the time that therRADPCTION] A I"epoque, on adalement affirra” et

intention of Parliament was to secure to all the schools, saulijpée que lintention dueislateuretait de

whether public or separate, their fair share in the appro- pernzetates leecoles, qu'elles soient publiques

priation and distribution of any moneys for the support epases, de recevoir leur juste part degdis

of schools, which in practice they had always received afeatixecoles, qu’elles avaient toujoursus, dans

and which was necessary to place them in a position to les faits et dont elles avaient besoin pour assumer leur
play their necessary part in the general scheme ofole déns le systhe de KEducation nationale. C’est la
national education, and this explains why sub-section 2 raison de l'insertion du parageapaside 17.

was made a part of section 17.
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The section, | repeat, makes provision for the equitable L'article, gpiter,” pEvoit la Bpartitionéquitable des
distribution of moneys levied for the support of schools taxes scolaires, sans plus.
and nothing more.
Gratton's interpretation was applied to s. 17(2) L'interprétation adomé dans l'aet Gratton a 46

of the Alberta Act in Calgary Board of Education  été transposé au par. 17(2) de lai sur |’ Alberta
v. Attorney General for Alberta, [1980] 1 W.W.R.  dansCalgary Board of Education c. Attorney
347 (Alta. Q.B.), aff'd [1981] 4 W.W.R 187 (Alta. General for Alberta, [1980] 1 W.W.R. 347 (B.R.
C.A), leave to appeal refused, [1981] 1 S.C.R. vi,  Alb.), conf. par [1981] 4 W.W.R 187 (C.A. Alb.),
where, at trial, Stevenson J. succinctly noted “subs. autorisation de pourveerdfi#81] 1 R.C.S. vi,
[17](2) is designed to ensure fairness” (p. 356). guand, en @menmstance, le juge Stevenson

a nog de f&pn succincte, qUETRADUCTION] «le

par. 17(2) visaia assurer gguie» (p. 356).

In this sense, s. 17(2) carries forward a principle En ce sens, le par. 17(2) reprend le principe dt
of proportionality which this Court has described la proportiormagjité notre Cour aedfit comme
as a constitutional right embodied in s. 93(1). Inetant un droit constitutionnel consacrau
Ontario Home Builders Association v. York  par. 93(1). Dan®ntario Home Builders Associa-
Region Board of Education, [1996] 2 S.C.R. 929, tion c. Conseil scolaire de la région de York,
this Court had the opportunity to describe the pro-  [1996] 2 R.C.S. 929, notre Cour arisardet’
portionality principle as applicable to s. 20 Afi  principe de la proportionnadittommeetant appli-
Act to restore to Roman Catholics in Upper cable a l'art. 20 de IActe pour réintégrer les
Canada certain rights in respect to Separate  catholiques romains du Haut-Canada dans |’ exer-
Schools, S. Prov. C. 1863, 26 Vict.,, c. 5%ott  cice de certains droits concernant les écoles sépa-

Act”). See lacobucci J., at para. 73: rées, S. Prov. C. 1863, 26 Vict.,, ch. 5L@
Scott»). Voici ce que dElare le juge lacobucci (au
par. 73):

In my view, when one reviews the history and purposeA mon avis, IEtude de [I'historique et de I'objet du
of s. 93(1), the principle of proportionality can be seen par. 93(1) nous permetalevdr la Eritable nature
for what it really is, namely, the means to a constitu- du principe de la proportiensalitir un moyen pour
tional end which is equality of educational opportu- atteindre une fin constitutionnelle egali#” des
nity. . . . While the notion of proportionality contained chances enematiBducation. [. . .] Bien que la notion
in s. 20 of theScott Act is a constitutional right embod- de proportionreafitie renferme I'art. 20 de lai Scott
ied in s. 93(1), the substantive purpose of this notion soit un droit constitutionnel ecasgaf. 93(1), il ne
must be borne in mind: the achievement of an educa- faut pas perdre de vue I'objet fondamental de cette
tional system that distributes provincial funds in a fair notion: leativh d'un systme d’enseignement en
and non-discriminatory manner to common and separate vertu duquel les fonds provinciaugpadis de
schools alike. . . Asthe Courtper Gonthier J. stated in mane€equitable et sans discrimination entredeslés
Reference re Education Act (Que.), [1993] 2 S.C.R. 511, communes et éevles spagees. [. ..] Comme l'a dit la
at p. 567: Cour (le juge Gonthier) dansRenvoi relatif a la Loi
sur I'instruction publique (Qué.), [1993] 2 R.C.S. 5113 ©
la p. 567:

When we speak of equality, this must be under- Lorsque I'on patmli, il faut 'entendre dans
stood in the sense of equivalence and not that of strict le seqgsivhlence et non dans celui didemtit’
quantitative identity, as Chouinard J. notedireater quantitative stricte, ainsi que I'exprime le juge
Hull, supra, at p. 591: Chouinard dar@reater Hull, précité, a la p. 591:

Proportionality is more significant. Whether on the Ce qui importe davantage c’est la proporgonnalit”
basis of total population or that of school attend- Qu’elle soit sur la base de la population totale ou
ance, the principle of a fair and non-discriminatory sur la base de laetdiestolaire, le principe est
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distribution is recognized. [Emphasis added by reconnu d'epartition €quitable et sans discri-
Gonthier J.] mination. [Soulignpar le juge Gonthier.]

Section 17(2) is equally intended to guarantee Le paragraphe 17(2) viggalemena garantir la
proportionality between the educational opportuni-  proportiormatiins Egalig des chances en
ties of separate and public school supporters. It eamatiféducation aux tenants desoles epa-
does so by imposing a standard of fairness uporees ©Bta ceux descoles publiques en imposant
the distribution by the Government of monies for  une nornegu€ pour la epartition par le gou-
the support of schools. There are two significant  vernement deditscrdestins aux ecoles. La
limits, however, on the content of this notion of notion ag Uit comporte toutefois deux limites
fairness. First, it does not prohibit all distinctions  importantes. Rremient, elle n’interdit pas
in funding, as it does not guarantee absolute or for-  toutes les distinctions ererdatifinancement,
malistic equality but rather a general concept of car elle garantit noneggmditf "absolue ou for-
fairness. Second, it does not deal with distinctions  maliste maist plut'concept grféral déquig.
in the distribution of rights, but only with a general  DeumEment, il est question non pas de distinc-
fairness in the distribution of monies. tions dansdpartition des droits, mais atjuie

globale dans laepartition des fonds.

It follows that it is unnecessary to ascertain the Il n'est donc pas ecessaire de etérminer
scope of separate school rights under s. 17(1) ineteddue des droits dont jouissentdeslés epa-
adjudicating whether the impugned funding ees” en vertu du par. 17(1) pouecdler si le
scheme meets a standard of fairness under s. 17(2¢gime’de financement contestst conforme la
Equally, the unique ability of separate schools to  norreguii établie par le par. 17(2). Deame,
opt out of the scheme cannot be a source of dis- le droit exclusgréanik€ecoles spages de se
crimination under s. 17(2). retirer degime ne peugtte source de discrimina-

tion au sens du par. 17(2).

Regardless, the constitutionality of applying the Quoi qu’il en soit, la constitutionnaditde I'ap-
claw-back to funds directly requisitioned by opted-  plication de la dispositioneda®Eration aux
out separate boards does not affect the public  fondewes directement par les conseils des
schools’ s. 17(2) claim. If the claw-back wasecoles spages ayant exeecleur droit de retrait
unconstitutional in this sense, the scheme’s n’a aucune incidence sur l'argumestotiss ~
formula for determining provincial grants could  publiques fosdf le par. 17(2). Si la disposition
result in opted-out separate boards obtaining a edegrationetait en ce sens inconstitutionnelle,
global level of funding greater than that of public il pourra@sulter de la formule pvue par le
boards. Nevertheless, this would result only from egimie pour dterminer le montant des subven-
the retention of directly requisitioned monies, tions provinciales que les consedsalies épa-
monies not appropriated or distributed at any pointeesrqui se sont redis’obtiennent un niveau global
by the Government. de financement pkleve que celui des conseils

des €coles publiques. éinmoins celaesulterait
uniguement de la retenue de sommeslepées
directement et non deatits affeat’s par ladgis-
lature ou epartis par le gouvernement.

It is clear that s. 17(2) does not apply to property Il est clair que le par. 17(2) ne s’applique pas
assessment monies not appropriated by the Legis- aux montantotd’ifigpCiers qui ne sont pas
lature or distributed by the Government. See  affeg@r ladgislature ouapartis par le gouver-
Calgary Board of Education, supra, at p. 359per  nement. VoirCalgary Board of Education, précité,
Stevenson J. Therefore, the property assessmerada p. 359, le juge Stevenson. Par egught, les
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of opted-out boards retained as a result of the taxescimscdes conseils ayant exelelr droit
claw-back’s unconstitutionality could not be scru-  de retrait qui seraient retenues par suite d'une
tinized under s. 17(2)'s fairness standard. ASFF eclatation d’inconstitutionnaét'de la disposition
monies, which are collected by the Government, eeugeration ne pourraient faire I'objet d'un
pooled and redistributed are, however, subjectto a  examea famda norme @quig du par. 17(2).
fair distribution. Par contre, I'argent du Fonds, qui estpemis en
commun et redistribei’par le gouvernement, est
assujettia’ la egle déquig en matie de eparti-
tion.

Similarly, even if the Framework's spending De manére analogue, erie si les restrictions 2
conditions were inapplicable to the directly requi-  imgEs’aux dpenses par le document-cadre ne
sitioned funds of opted-out boards, a fairness stan-  s’'appliquaient pas aux felegsspdirectement
dard would not be contravened. Equitable funding  par les conseils ayarg kxerdroit de retrait, il
would continue. Only the allocation of funding n'y aurait pas attemt& norme dquig. Le
amongst spending priorities would differ. financemequitable continuerait dife la egle,

avec comme seule défénce laepartition des &
dits entre diverses priog$ de dpense.

These reasons reach no conclusion on the Ces motifs ne &Cident pas de la constitutionna-23
s. 17(1) constitutionality of applying the claw-back elidu par. 17(1) au regard de I'application de la
or the Framework's spending restrictions to the  disposition elumfation ou des restrictions
directly requisitioned funds of opted-out separate  irepesiux dpenses par le document-cadre, aux
school boards. Evidence has not been presented to  foettsdgr'directement par les conseils des
the effect that the Framework’s conditions or theecolés spages qui ont choisi de se retirer. Aucun
claw-back have ever been applied to opted-ouelément de preuve n@€ peseng pouretablir que
separate school boards. Accordingly, it is prema- les restrictions du document-cadre ou la disposi-
ture to address the effect, if any, that such an appli- tionedegfation ont dja étt impogesa des
cation would have upon such boards’ ability to  conseilsedeke$ spages ayant exeecleur droit
fulfill the denominational education rights of de retrait. Il est domeratue de considrer I'ef-
dissentients. fet qu’un tel soario pourrait avoir sur la capacit

de ces conseils de satisfaire aux droits des
écoles dissidentes en nmaB d’enseignement
confessionnel.

Correspondingly, the fresh evidence admitted by De ce fait, il n'y a pas lieu, pour trancher la>*
the Court of Appeal, which was tendered only to  question de la discrimination, d’examiner les nou-
show equal application of the claw-back and vealéments de preuve acceptpar la Cour
spending conditions, need not be considered to dis-  d’appel, car ils visaient uniqaedsembntrer
pose of the discrimination issue. Thus, the propri- I'applicaégalé de la disposition deaugEra-
ety of its admission below need not be addressed.  tion et des contraintes relativepesises! En

congquence, il n'y a pas lieu delghttre du bien-
fondé de I'admission de ces preuves par la Cour
d'appel.

The question remains, is the impugned legisla- Une question demeure: la loi contstést-elle 55
tion fair? | conclude that it is. If anything, the equitable? Je suis d'avis qu'elle I'est. Pour le
scheme as a whole, which seeks to provide an  moingdiene, qui vise dans son ensemhble -
equal per-student distribution of funds, gives effect  assurerapatition€gale des fonds en fonction
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to s. 17(2) fairness, as interpreted @ratton, du nombre dléves inscrits, respecte la norme
supra, and Calgary Board of Education, supra,  d'équi€ pEvue au par. 17(2), selon l'integpation
through providing redress against prior intra- qui en este®mangGratton et Calgary Board
provincial funding inequities. of Education, précités, en corrigeant lesdagalies
de financement qui existaient dans la province.

For the reasons of the majority in the Court of Pour les motifs expes par la majorit’en Cour
Appeal below, | am equally of the view that the  d'appel, je sgiglément d’avis que le pouvoir
discretion granted to the Lieutenant Governor in  @i$onnaire cordfé au lieutenant-gouverneur
Council under s. 13(2) of th@overnment Organi-  en conseil en vertu du par. 13(2) deSaver nment
zation Act does not violate s. 17(2). Organization Act ne contrevient pas au par. 17(2).

The answer to the Constitutional Question 2 is La réponsea’la deuxtme question constitution-

no”. nelle est rkgative.

C. Constitutional Question 3 C. Troiseme question constitutionnelle

Do ss. 157.1(8) or 158 of thechool Act, S.A. 1988, Les dispositions 157.1(8) ou 158 de&ctzol Act, S.A.
c. S-3.1 (as amended by tigehool Amendment Act, 1988, ch. S-3.1 (mod## par le&School Amendment Act,
1994, S.A. 1994, c. 29), or s. 13 of thl&overnment 1994, S.A. 1994, ch. 29), ou encore l'art. 13 de la
Organization Act, S.A. 1994, c. G-8.5, and the imposi- Government Organization Act, S.A. 1994, ch. G-8.5, et
tion of conditions or restrictions on funding developed 'imposition de conditions ou de restrictions au finance-
under the authority of that legislation, insofar as they negatdli’ en vertu de cette loi, dans la meswel®"
provide for “opting-out” from the Alberta School Foun- epoient le «retrait» des conseils dssoles spages
dation Fund by Separate but not Public School Boards, mais non celui des consatoldesplbliques de
contravene s. 17 of thberta Act, which amends s. 93 I’Alberta School Foundation Fund, contreviennemt-ils
of the Constitution Act, 1867, by violating an implicit I'art. 17 de laoi sur I’ Alberta, qui modifie I'art. 93 de
guarantee in s. 17(1) of the equality between Separate Loi leonstitutionnelle de 1867, en violant une garantie
and Public Schools? If so, in what respects do they implicieggadi® desetoles spages et dewcoles
do so? publiques contenue au par. 17(1)? Dans l'affirmative,
quels€gards?

Resolution of the third constitutional question La réponsea’la troiseme question constitution-
depends upon whether a principle of “mirror  nelépend de la question de savoir si le principe
equality” as between public and separate schoolsis  dgdli€ intgrale» entre lescoles publiques
implicit in s. 17(1). In advancing such a principle, et ¢éeplés spages est implicite au par. 17(1).
the appellants emphasized s. 45 Tofe School Pour dfendre un tel principe, les appelants se fon-

Ordinance, O.N.W.T. 1901, c. 29: dent sur l'art. 45 de Bchool Ordinance,
O.N.W.T. 1901, ch. 29:
[TRADUCTION]

45, After the establishment of a separate school dis- 45. Suivant la mise sur pied d'un districteddles
trict under the provisions of this Ordinance such sepa-epasés aux termes de lagsente ordonnance, ce dis-
rate school district and the board thereof shall possess iodblds spaees et le conseil qui en egE poss-
and exercise all rights, powers, privileges and be subject dent et exercent tous les droits, pouvoiregessprivil®
to the same liabilities and method of government as is evysr'par la m@mSente ordonnance pour les districts
herein provided in respect of public school districts. ecdlés publiques et sont soumis aux responsabitit”
méthodes de gestion qui y soneyues.
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It is difficult to envision s. 45 as equating the |l est difficile d'imaginer que l'art. 45 assimile 59
rights of public schools to those of separate les droitsedekes publiques teux descoles
schools. The text of s. 17(1) appears much moreepassés. Le libel"du par. 17(1) sembétré beau-
restrictive and is appropriately read in two parts, coup plus restrictif et il deswnat compris
the first of which refers only to separate schools: comme comportant deux parties, largreeni’

visant que legcoles spages:

Nothing in any such law shall prejudicially affect any Rien dans ces loissnalmieraa aucun droit ou privi-
right or privilege with respect to separate schools whichege Idont jouit aucune classe de personnes erenmati
any class of persons have at the date of the passing ofecolé spagesa la date de la psente lo. . . [Je sou-
this Act . . . [Emphasis added.] ligne.]

Only the second portion of s. 17(1) refers to Seule la deusdre partie du par. 17(1) traite 60
public schools: aussi dexcoles publiques:

Nothing in any such law shall prejudicially affect any Rien dans ces loisnalmieraa aucun droit ou privi-
right or privilege with respecbt. . .religious instruction  dge[ . . .] ausujet de l'instruction religieuse dans toute
in any public or separate school as provided for in theecol€ publigue ouepage ainsi que gvu dans les dites
said ordinances. [Emphasis added.] ordonnances. [Je souligne.]

This interpretation follows the jurisprudence Cette interpetation @coule de la jurisprudence 61
stating that s. 17(1) is primarily separate school selon laquelle le par. 17(1) est essentiellement une
protective legislation which affords only limited loi visant la protection elese’s epages qui ne
and non-equivalent protection to public schools. consent eantes publiques qu’une protection
With respect to the identical s. 17(1) of the lieeitet noneQuivalente. En ce qui a trait au
Saskatchewan Act, seeGratton, supra, at p. 600, par. 17(1) de laoi sur la Saskatchewan, qui lui
per Fitzpatrick C.J. dissenting, and at p. 6p&;  est identique, voir I'aef Gratton, précit, a la
Anglin J. dissenting. With respect to ti¢berta  p. 600, le juge en chef Fitzpatrick (dissident)aet °
Act, seeReference Re s. 17 of the Alberta Act, la p. 621, le juge Anglin (dissident). Quankal oi
[1927] S.C.R. 364, at p. 373, a@digary Board of  sur |’ Alberta, voir I'arrét Reference Re s. 17 of the
Education, supra, at p. 355per Stevenson J.: Alberta Act, [1927] R.C.S. 364a la p. 373, et I'af-

faire Calgary Board of Education, précité, a la
p. 355, @' le juge Stevensonedlare:

| come to the conclusion that subs. [17](1) is protec- TRAHUCTION] J'arrive a la conclusion que le par.
tive legislation. It guarantees certain rights to the minor- [17](2) est une megisiative protectrice. Il garantit
ity residents and the boards established by them and it un certain nombre de dreitsdamtsrminoritaires et
does not lie in the mouth of the public board to attack aux conseils que ces derniers ont mis sur pied, et il n’ap-
legislation on the basis that its rights are prejudiced. partient pas au conssibl#sspubliques de contester
une loi au motif qu'il aeté porg atteintea’ses droits.

This position was affirmed on appeal. See Ce point de vue até confirmeé en appel par le 62

McDermid J.A., at pp. 191-92: juge McDermid (aux pp. 191 et 192):

In any event, the clear purpose of s. 93(1), and the TRADUCTION] Quoi qu’il en soit, le par. 93(1), de
section substituted for it in respect of Alberta, is to give emma"que l'article qui le remplace en ce qui concerne
constitutional protection to the rights of certain minori- I'Alberta, vise clairen@erdccorder une protection
ties, rights which had already been yielded by the major- constitutionnelle aux droits de certainessmoesit’
ity, and not to give constitutional protection against droits ayajatélt Bdés par la majordt, et nora’don-
these minority rights. ner une protection constitutionnelle contre ces droits.
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In addition, this Court has stated that public En outre, notre Cour ae@ diclag que les droits
school rights are not constitutionally entrenched  @®@sle€s publiques ataient pas constitutionnel-
under s. 93(1). Seédler, supra, at p. 648,per lement protges aux termes du par. 93(1). Voir
lacobucci J. This is relevant because the Court haidler, précité, a la p. 648, le juge lacobucci. Cela
also stated that given the clear similarities in lan-  est pertinent car notre Cour a aussi @ffem”
guage between s. 93 and s. 17(1), the jurisprudence  raison des similitudes manifestes eneedie libell”

of the former is relevant in interpreting the latter.  I'art. 93 et celui du par. 17(1), la jurisprudence

See Mahe v. Alberta, [1990] 1 S.C.R. 342, at concernant le premier pouvait sariiterpgter

p. 381. le second. Voiviahe c. Alberta, [1990] 1 R.C.S.
342,a la p. 381.

In the same manner as s. 93(1), s. 17(1) Comme le par. 93(1), le par. 17(1) «fig[e]» dans
“frleezes] in time” the rights and privileges of sep-  le temps les droits etgy@aldeedoles spa-
arate schools and the rights to religious instructioneesy’de mefme que les droits desdles publiques
of both public and separate schools as they existed  etaidss spages en matre d’enseignement
in 1905. SeedGreater Montreal Protestant School ~ confessionnel, tels qu'ils existaient en 1905. Voir
Board v. Quebec (Attorney General), [1989] 1 Grand Montréal, Commission des écoles protes-
S.C.R. 377, at p. 400. Subject to constitutionalizatantes c¢. Québec (Procureur général), [1989]
tion of then existing rights and the continuing 1 R.C.S. @4d,p. 400. Sougserve de la consti-
effect of s. 17(2), separate and public schools were  tutionnalisation des droits qui existaient alors et de
free to evolve independently after 1905 under the  I'effet continu du par. 17@hitilldisible aux
plenary jurisdiction of the Province. Section 17(1)ecoles spages et auxecoles publiques dioluer
was not intended to be a basis for a “continuous  denfandpendante aps 1905 sous la corap’
mirroring” of the rights and privileges of separate  tence absolue de la province. Le paragraphe 17(1)
and public schools. Because separate school rightsetain’pas coty pour constituer le fondement
do not serve as a benchmark for public school  d'un «p#isaiié permanent» des droits et privi-
rights, they need not be addressed in resolving thegesl degdoles spages et degcoles publiques.
final constitutional question. Les droits desoles spaEes ne servant pas de

points de comparaison pour les droits éeslés
publiques, il n'est paseatessaire de les examiner
pour trancher la dereie question constitution-
nelle.

It remains to be considered whether those rights Restea savoir si I'interdiction relativa I'exer-
granted to public schools by the second portion of  cice du droit de retrait ou I'application des restric-
s. 17(1) are violated by a prohibition against tions irepesaux dpenses par le document-
opting-out or by the application of the cadre portent atteinte aux droiteerésnfux
Framework’s spending restrictions. In my opinionecoles publiques par la seconde partie du
they are not. par. 17(1). Je suis d’avis qu’elles n'y portent pas

atteinte.

Section 17(1) constitutionalized the rights and Le paragraphe 17(1) constitutionnalise les droits
privileges of separate schools, and certain rights et @ged degdoles spages, de mme que cer-
with respect to “religious instruction” for all  tains droits relasifS«<instruction religieuse» pour
schools, as such rights existed under chapters 29  touteedies, tels qu'ils existaient en vertu des
and 30 of the 1901 Northwest Territories Ordi-  chapitres 29 et 30 des Ordonnances des Territoires
nances. Seésratton, supra, at pp. 619-20per  du Nord-Ouest de 1901. VdBratton, précite, aux
Anglin J. dissenting. pp. 619 et 620, le juge Anglin (dissident).
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| am persuaded by authorities that suggest the Je suis convaincu par letudes indiquant qu’on 67

rights of religious instruction were inserted as a  @rh$es droits relatifa 1'instruction religieuse
second part to s. 17(1) to preserve a right to deliver  en el@expartie du par. 17(1) pouregerver le
religious content in those circumstances where  droitedimf un contenu religieux I'enseigne-
Roman Catholic school supporters formed the  memtal les tenants degcbles catholiques
majority and therefore constituted the public romaines formeraient la reajri€tabliraient
school. See M. R. LupulThe Roman Catholic  donc desecoles publiques de confession catho-
Church and the North-West School Question: a  lique. Voir M. R. Lupul, The Roman Catholic
study in church-state relations in western Canada,  Church and the North-West School Question: a
1875-1905 (1974). study in church-state relations in western Canada,
1875-1905 (1974).

The full extent of these rights to religious L’eventail complet de ces droisslinstruction 68

instruction is found in ss. 137-139 ®he School religieuse se trouve aux art. 187.39 de l&chool
Ordinance: Ordinance:

[TRADUCTION]

137. No religious instruction except as hereinafter 137. Aucune instruction religieuse 'exception de
provided shall be permitted in the school of any district celle qui estuprci-apes, n'est t@fée au sein d’'une
from the opening of such school until one half hour pre-ecolé d'un districta partir de I'ouverture dedtole jus-
vious to its closing in the afternoon after which time any ada’demi-heure pdant sa fermeture dans I'apf’
such instruction permitted or desired by the board may midi, auquel temps un tel enseignenstre geok;
be given. selon ce qui est auterisll pevu par le conseil.

(2) It shall however be permissible for the board of (2) 1l est cependant loisible au conseil d'un district
any district to direct that the school be opened by the d’'ordonner que lagauracole @&bute par laacita-
recitation of the Lord’s prayer. tion du Notrere.

138. Any child shall have the privilege of leaving the  138. L’enfant a le droit de quitter la salle de cours au
school room at the time at which religious instruction is momentdébute linstruction religieuse, confoem”

commenced as provided for in the next preceding sec- meet ue m@voit la disposition mé&dente, ou de

tion or of remaining without taking part in any religious demeurer sur les lieux sans pour autant prengre part °
instruction that may be given if the parents or guardians I'instruction religieuse qui esederion la volost”

so desire. de ses parents ou tuteurs.

139. No teacher, school trustee or inspector shall in 139. Ni I'enseignant, ni le syndic deekole, ni I'ins-
any way attempt to deprive such child of any advantage pecteur ne peuvent tenter de priver I'enfaré-des b’
that it might derive from the ordinary education given in fices qu'il pourrait tirer de I'enseignement ordinaire
such school and any such action on the part of any ealdan$ cettecole, et toute mesure en ce sens prise
school trustee, inspector or teacher shall be held to be a par eux a pour effet de les disqualifier exaderles -
disqualification for and voidance of the office held by des postes qu’ils occupent.
him.

These limited rights would include those ancil- Ces droits limi&s comprendraient les droits %9
lary rights necessary to maintain them. Such a con-  accessoires quesessaifes leur Ealisation.
clusion is consistent with this Court’s interpreta-  Une telle conclusion est compatible avegnla fa,
tion of the broader denominational rights granted  dont notre Cour a eteles” droits confession-
separate schools under s. 17(1) and s. 93. See  neleplrag accore$ auxecoles spages en
Mahe, supra, at pp. 381-82per Dickson C.J.;  vertu du par. 17(1) et de l'art. 93. \Mdahe, pré-
Greater Montreal Protestant School Board, supra,  cité, aux pp. 381 et 382, le juge en chef Dickson;
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Commission des écoles protestantes, précité, aux
pp. 410 et 411, le juge Bedenvoi relatif a la
Loi sur I'instruction publique, précité, a la p. 541.

at pp. 410-11per Beetz J.;Reference Re Educa-
tion Act, supra, at p. 541.

Nevertheless, it would be only in the rarest and Il n’en reste pas moins qu'il ne serait questr’
most implausible of circumstances that these lim-  rareestggeu vraisemblable que, comme le sou-
ited rights of religious instruction would engage an  tient la PSBAA, de ces droiesslaiistruction
ancillary and subsidiary right to tax, as argued by  religieuse pusseuldr un droit accessoire et
the PSBAA. In addition, evidence of a legislative  subsidiaire é&wment d'impf. En outre, des
initiative’s prejudicial effect upon these rights eléments de preuvetdblissant I'effet @judiciable
would be required. Evidence has not been de la mesgisldfivea I'egard de ces droits
presented that the public schools’ inability to opt  seraient requis. Aelénment de preuve n'até
out of the ASFF gives rise to such prejudicial ega¢” pour @montrer que lincapa&t” des
effect. In my mind, such evidence would be hardecolés publiques de se retirer du Fonds a eonn’
to find while a minimum level of funding is pre- lies un tel effet prjudiciable. A mon avis, il
sent. serait difficile de le prouver tant qu’il y a un mini-

mum de financement.

| emphasize that these reasons do not deal with Je souligne une fois de plus que lessprits
the extent of those rights granted to separate  motifs ne traitent pastdedlié des droits
schools under the first portion of s. 17(1), nor the  aaoralixecoles spages en vertu de la pre-
character of those non-denominational rights nec- erenpartie du par. 17(1), ni du genre de droits
essary to maintain them. non confessionnels qui seckessairesa "leur

| conclude that s. 17(1) does not import a princi-
ple of mirror equality. Furthermore, the inability of
public schools to opt out of the ASFF scheme does
not infringe those narrow rights afforded public
schools under s. 17(1). Accordingly, | would
answer “no” to the final constitutional question.

| would dismiss the appeal with costs.
Appeal dismissed with costs.
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