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The accused pleaded guilty to 15 counts arising from

L'acquiaide coupablea 15 chefs d’accusation

a robbery at a residence. He was sentenced to several es aalih vol qualif¢ dans uneesidence. Il est con-

terms of imprisonment to be served concurrently, the
longest of which was a term of ten years and six months

for kidnapping. In appealing his sentence, the accused is

seeking to have two new reports admitted in evidence to
which the Crown objects. The first was prepared by a

damrplusieurs peines d’emprisonnement concur-
rentes, dont lavgites esst une peine de dix ans et six
mois pevement. En appel de sa sentence, I'azcus’
chartdiec admettre en preuve deux nouveaux rap-
ports auxquels leem@rmpsiblic s’oppose. Le premier

psychologist for Correctional Service Canada, and the eté p€pag par un psychologue pour le compte du Ser-

second was written by a psychiatrist at the accused’s
request. The Court of Appeal unanimously held that the
trial judge committed an error in sentencing by compar-
ing this case with cases involving hostage-taking — a
finding that is not in issue in this appeal. The majority

of the Court of Appeal also allowed the motions to

adduce fresh evidence and, in view of the error by the
trial judge, substituted a sentence of five years and six
months for the sentence of ten years and six months

vice correctionnel du Canada et le st¢caddigg
par un psychiderelémande de l'acoeislLa Cour
d’agpunanimig, conclut que le juge de preme’
instance a commis une erreur loteleiaation de
la peine en comparamsknfe affaire@ des affaires
de prise d’otage — une conclusion qui n'est pas en
cause dansséntppourvoi. La coul la majori€,
acclegdernent les regtés pour la production
d’une nouvelle prezteatedohe T'erreur du juge de

imposed by the trial judge. preené instance, substitue une peine de cing ans et six
mois a la peine de dix ans et six mois impegar ce

dernier.
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Held (Arbour J. dissenting): The appeal should be Arrét (le juge Arbour est dissidente): Le pourvoi est
allowed. accueilli.

Per McLachlin C.J. and L’Heureux-Deh Gonthier, Le juge en chef McLachlin et les juges L'Heureux-
lacobucci, Bastarache and Binnie JJ.: Although the rules eD@Gbhthier, lacobucci, Bastarache et Binnie: Bien
concerning sources and types of evidence are more flex- quegles relatives aux sources et genres de preuve
ible in respect of sentence, the criteria for admitting soient assouplies egremddi sentence, les engs
fresh evidence on appeal are the same regardless of d’admisslématits de preuve nouveaux en appel
whether the appeal relates to a verdict or a sentence. If a sonenessngiue I'appel porte sur un verdict ou une
court of appeal thinks fit to admit fresh evidence, it will sentence. Si une cour d'appel croit utile de recevoir une
do so because it is in the interests of justice to admit it. preuve nouvelle, c’est qu’elle estime qu'il est dans I'in-
The criteria set out iRalmer call for a relaxed and flex- eftét de la justice de la recevoir. Les erésetablis dans
ible application and to relax them any further would be  d¢®Ralmer commandent une application souple et
contrary to the interests of justice. These criteria, includ- flexible et les assouplir davantage serait adlitraire
ing the due diligence criterion, are therefore applicableerét tle la justice. Ces aites, y compris le cate de la
to applications to tender fresh evidence in an appeal diligence raisonnable, sont donc applicables aux
from a sentence. Moreover, while the admission of fresh  etequén production d’une preuve nouvelle en appel
evidence in an appeal from a sentence cannot lead to a d’'une sentence. En outre, bien que I'admission d’'une
new trial, unlike admission of fresh evidence in an preuve nouvelle en appel d'une sentence n’engendre pas
appeal from a verdict, this difference does not justify the la tenue d’'un nouveas,pcontrairemerd I'admis-
application of different tests. The integrity of the crimi- siopl@hents de preuve nouveaux en appel d'un ver-
nal process and the role of appeal courts could be jeop- dict, cetiddf€’ ne justifie pas I'application de cri-
ardized by the routine admission of fresh evidence onerest'difErents. L’inEgritt du processus en nexrg
appeal. A two-tier sentencing system incompatible with enghé et le ale des cours d’'appel pourraieptré
the high standard of review applicable to appeals from nesnaar I'admission @léments de preuve nou-
sentences and the underlying profound functional justifi- veaux denfagutineére en appel. Un systie de
cations would thus be created. etefmination de la peing deux niveaux incompatible

avec la norme de cowle élevee applicable aux appels
de sentence et les profondes justifications fonctionnelles
qui la sous-tendent serait ainse&r”

In the context of the admission of fresh evidence on Dans le contexte de 'admistomedts de preuve
appeal, the concepts of admissibility and probative value nouveaux en appel, les concepts d’admessdslit”
overlap. To be admissible, fresh evidence must be rele- valeur probante se chevauchegtte RalmiSsible,
vant and credible and, when taken with the other evi- une preuve nouvelletrdoipertinente, plausible et

dence adduced at trial, be expected to have affected the susceptible d’aveisumfla’esultat si elle avaiete
result. The probative value of fresh evidence must thus produite enepeeimstance avec les autedéments
be considered in order to determine whether it is admis- de preuve. Ainsi la valeur proban&dértient de
sible on appeal. To facilitate determination of the proba- preuve nouveagtrdotonsidiée afin de dferminer
tive value of fresh evidence, the party challenging it son admissikifitappel. Afin de faciliter laetErmi-
should test it by making a formal motion to the court of nation de la valeur probante de la nouvelle preuve, la
appeal and explaining how it wishes to proceed. The partie qui la conteste devrait laanfé&preuve en
court of appeal may in this regard exercise all the pow- esgmfant une regté formellea’la cour d’appel et en
ers set out in s. 683 of tl&iminal Code. Failure by a pecisant de quelle fan elle souhaite preder. La cour
party to test fresh evidence does not relieve a court of d’appelgestte fin, exercer tous les pouvoarsu-
appeal from applying the criteria establishedPahmer. mérés a I'art. 683 duCode criminel. Le défaut d'une
partie de mettre urelément de preuve nouveaa
I"epreuve ne dispense pas une cour d'appel de I'applica-
tion des crieresetablis dans I'agf Palmer.

The strict rules of a trial do not apply to a sentencing legges’ strictes du pres’ ne s’appliquent pas °
hearing, since to determine the appropriate sentence the 'audience reliigentence puisque pouetefmi-
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judge must have as much information as possible about
the accused. Thealmer criteria do not compromise the
more flexible nature of the rules, since the criteria con-
cerning the admission of fresh evidence on appeal do
not relate to the sources and types of evidence. The pur-
pose of the due diligence criterion is to protect the inter-
ests and the administration of justice and to preserve the
role of appeal courts. Before admitting new opinion evi-
dence on appeal, it may be necessary to determine the
basis of that opinion and to establish whether the facts
on which the opinion is based have been proven and are
credible. Whether or not consent is given, the produc-
tion of fresh evidence on appeal is possible only with
the leave of the court of appeal. The court of appeal may
properly take into account the fact that the Crown has
consented or that admission is uncontested particularly
when assessing the relevance, credibility and probative
value of fresh evidence.

ner la sentence epplejuge doit disposer des ren-
seignements les plus complets possibles surel’accus’
Lesrestde I'aef Palmer ne compromettent pas cet
assouplissemagleesar les cetes relatifal'ad-
mission d’'une preuve nouvelle en appel n'ont pas trait
aux sources et genres de preuvereldecdiligence
raisonnabke piegger I'in€rét et 'administration
de la justieesauvegarder lol€ des cours d’appel.
Avant de recevoir une nouvelle preuve d’'opinion en
appel, kpeuEtessaire deeérminer le fondement
de cette opinioneeffide si'les faitsa'la base de
I'opinionetintpfoues et sont @dibles. Consente-
ment ou pas, la productiémehts de preuve nou-
veaux en appel n'est possible qu'avec la permission de
la cour d'appel. Le consentement éuenpiniEic ou
'absence de contestatiegipsanhientetre pris en
eyatml par la cour d’appel, notamment lors de
savdluation de la pertinence, de la plausibiét'de la

valeur probante de la nouvelle preuve.

In this case, the majority of the Court of Appeal
found that the two reports were admissible because they
provided greater detail or shed additional light on the

evidence adduced at trial. These grounds are inadequate

to justify the admission of the reports, since they could
justify the admission of a very broad range of additional
evidence on appeal, which would be contrary to the
Palmer criteria and the limited role of appellate courts
in respect of sentencing. The reports should not have
been admitted in evidence, since their probative value
was not such that they might have affected the result if
they had been adduced at trial with the other evidence.
The probative value of an expert opinion depends on the
amount and quality of admissible evidence on which it
relies. Both the psychologist and the psychiatrist, whose
report also does not meet the due diligence criterion,
based their opinions on a version of the facts that was
not established or adopted at trial.

En |z la majoré’de la Cour d’appel a jegjue
les deux ragipmis admissibles parce qu'ils ajou-
taient certatadsdou clarifiaient la preuve produite
eengrémtance. Ces raisons ne sont pas suffisantes
pour justifier I'admission des rapports, car elles pour-
raient justifier I'admissioredamidil tes large dt1é-
ments de preuversapfires en appel, ce qui serait
contraire augrestde I'aet Palmer et au ole limité
des cours d’appel ere matidtermination de la
peine. Les rapports n'auraient @as d€us en
preuve car leur valeur prolesaitepas telle gqu'ils
auraient pu influer esultatrs’ils avaienete pe-
esentprenare instance avec les autedéments de
preuve. La valeur pra@bactmrder I'opinion d’'un
exppend’ de la quantitet de la quakt’deselé-
ments de preuve admissibles sur lesquels edle.est fond”
Tant le psychologue que le psychiatre, dont le rapport ne
respectait pas en outredee atit” diligence raisonna-

ble, ont fon&” leur opinion sur une version des faits qui

n'a paset établie ou retenue en preamé’ instance.

For the reasons stated by the dissenting judge in the
Court of Appeal, it is, however, appropriate to substitute
a sentence of imprisonment of eight years and six
months for the sentence imposed by the trial judge in
view of the error he committed in sentencing.

Per Arbour J. (dissenting): The Court of Appeal was
entitled to admit the reports. The trial judge fundamen-
tally mischaracterized the principal crime of which the
accused had been convicted in determining the just and

Pour les motifeeppodé juge dissident en Cour
d’appel, il y a lieu toutefois de substituer une peine de
huit ans et six mois dratemed la peine impas
par le juge deepremstancestant done’son erreur

lors deel@miination de la peine.

Le juge Arbour (dissidente): La Cour d’appel pouvait
admettre en preuve les rapports. Lorssfeliimared”
la peine juste et amwpfrijuge du pres a fonda-

mentalement male qlalitfime principal dont
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appropriate sentence, with the result that the Court of 'acauglit € reconnu coupable, de sorte que la
Appeal was, for all intents and purposes, required to Cour d'appebates fins utilesuddéterminera nou-

sentence afresh. In these specific circumstances, it was veau la peine. Dans ces circonstancesepatiticuli®
for the Court of Appeal to equip itself, pursuant to its revemddt Cour d’appel de se doter, en application du

broad statutory discretion under s. 683(1) of @niami- large pouvoir dis@tionnaire que lui coefea cetegard

nal Code, with whatever evidence it deemed fit and nec- le par. 683(1Tatle criminel, de toutelément de

essary to decide the question of sentence. In view of the preuve qu’elle croyait witesstaire pour statuer sur
fundamental error committed by the trial judge, the prin- la question de la peine. Compte tenu de I'erreur fonda-

ciples governing the admission of fresh evidence in mentale commise par le juge €&, pEecprincipes
appeals against sentence articulated by the majority aregissent I'admission dléments de preuve nouveaux
not germane to the disposition of this appeal. Further, dans les appels eelatifseine, qu’'onenon&s les

the majority’s stringent application abvallee was dis- juges majoritaires, ne sont pas pertinents en ce qui con-
agreed with. The nature of the sentencing process, and cerne lissuesdnt poéurvoi. En outre, il y ashc-

of the statutory rules that govern it, contemplate that the cord avec les juges majoritairea tapplication
sentencing court should have the benefit of the fullest stricte detllaawallee. La nature du processus de
possible information concerning the background of the etemhination de la peine ainsi que legles €gales qui
offender, from the widest array of sources. It is thereforeegissent ce processus visenassurer que le tribunal
inappropriate to tie the probative value of evidence ten- qui prononce la peine dispose des renseignements les
dered under these rules to the probative value of evi- plus complets possible swediteats 'de I'accesét
dence proffered at trial, and thus, more specifically, to que ces renseignements proviennent du glusnlarge
assess the weight of an expert opinion on the basis of tail de sources possible. Il n'est ggueabnzas

the quantity and quality of non-hearsay evidence intro- apmrogei‘lier la valeur probante de#érhents de
duced to support that opinion. A sentencing court must preuve produits en vertu dgless la valeur pro-

be entitled to receive and rely on any credible and trust- banteldewnts de preuve produits au @®cet

worthy evidence which assists it in obtaining as com- ainsi, peagment, de eferminer le poids accor-
plete an understanding of the offender as possible. The a Kapinion d’un expert en se fondant sur la quantit’
extent to which evidence presented on sentencing con- et laeqdesitléments de preuve ne constituant pas

flicts with the facts upon which the conviction was du-dig qui ontett dBpo€s au soutien de cette opi-
founded is a matter for the sentencing court to take into nion. Le tribunad¢tguintdihe une peine dastre auto-
consideration, but is not, as such, a matter for exclusion e arigcevoir touelément de preuve edible et fiable
of the evidence in question. Here it was open to the qui l'aidemprendre aussi corepgiment que possi-
Court of Appeal to find both reports sufficiently credi- ble la situation elingGant, eta’se fonder sur un tel
ble and trustworthy to assist in the development of @&lémént. La mesure dans laquelleakénient de preuve
fuller picture of the accused, based as they were on theeseq¥ dans le cadre de latérmination de la peine
experts’ face-to-face psychological assessment and eval- est incompatible avec les faits sur lesquels repose la
uation of the former. eClaration de culpabibtest un facteur qui dagtre pris
en considfation par le tribunal chaegde @terminer la
peine, mais qui ne justifie pas en soi I'exclusion de
I"elément de preuve en question. En lespilétait loi-
sible @ la Cour d’appel de consEr que les deux rap-
portsétaient suffisamment edibles et fiables pour I'ai-
der a se faire une image plus comfa de l'accus,
puisque ces rappor&tdient fonds sur [Evaluation psy-
chologique faite par les expegda suite de leur rencon-
tre avec l'accus’
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English version of the judgment of McLachlin Le jugement du juge en chef McLachlin et des
C.J. and L'Heureux-Duhy” lacobucci, Bastarache  juges L'Heureux-Bultdcobucci, Bastarache et
and Binnie JJ. delivered by Binnieete rendu par

GONTHIER J — LE JUGE GONTHIER —

I. Issue I. La question en litige

This appeal concerns the rule that applies to the Le présent pourvoi soalie la question de la
admission of fresh evidence on appeal from a senegler applicablea” I'admission dléments de
tence. InPalmer v. The Queen, [1980] 1 S.C.R.  preuve nouveaux en appel d'une sentence. Dans
759, this Court set out the principles governing the d@iRdlmer c. La Reine, [1980] 1 R.C.S. 759,
admission of fresh evidence on appeal from a ver-  notre Cenor& les principes gouvernant I'ad-
dict. In the case at bar, it must be determined  mission d’'une nouvelle preuve en appel d’'un ver-
whether the criteria that apply are the same for  dict. Il s’agitedermiiner en I'esgce si les cri-
both types of appeal, and whether the majority oferes” applicables sont lesemés pour les deux
the Court of Appeal erred by admitting in evidence  types d'appel et si la reajerit Cour d’appel a
the two expert reports tendered by the respondent, e eeredmettant en preuve les deux rapports d'ex-
despite the objections of the appellant. peespngs par I'intin€, en @pit des objections

de l'appelante.

Il. Facts Il. Les faits

On June 22, 1996, the respondent and his two Le 22 juin 1996, en compagnie de deux com-
accomplices went to the home of the Fortier family  plices, I'iat#e rendh la Esidence de la famille
intending to make off with large amounts of  Fortier dans le but de s’emparer de fortes sommes
money that he believed were kept in a safe. While  d’argent qu'il croitegardans un coffre-fort.
these three individuals were in the shed located  Alors qu'ils se trouvent dans la reresealesitu”
behind the house, they were surprised by David ererla maison, les trois individus sont surpris par
Fortier, aged thirteen. After grabbing him and  David Fortier, un adolescent de treize as. Apr
tying him up, the respondent questioned him about  l'avoir agrgidigo€, 'intimé le questionne au
the location of the safe and the people who were in  sujet de I'emplacement du coffre-fort et des per-
the house. He put a shotgun cartridge in his mouth,  sonnes qui sont dans la maison. Il lui met une car-
which he then taped shut, and threatened him sev- touche de fusil dans la bouche, qu'il recouvre de
eral times, both verbally and with his gun. The rubaneaifhet le menaca plusieurs reprises,
respondent then left the shed, taking David, with  tant verbalement qu’avec son arme. Par la suite,
his gun pointed at the boy’'s head, and escorted [I'mtsuft de la remise avec David, son arme
him towards the house. The two accomplices fol- pansur ladfe du jeune gaon, et se dirige
lowed. Once the respondent was inside the house,  avec lui vers la maison. Les deux complices les
he attacked Bertrand Fortier, David’s father, as he  suivent. Une fois dans la maisore Ketjstte
sat watching television with his wife. A fight broke  sur Bertrand Fortier,ele mple David, alors que
out and a shot was fired in the fray. While this was  celui-ci regarddélddion avec soepouse. Une
going on, the two accomplices fled and one of the  bagatlate” et un coup de feu estetipendant
Fortier boys called the police. Mr. Fortier ulti- ethauffouee. Pendant ce temps, les deux com-
mately wrestled the respondent to the ground and  plices s’enfuient et un des fils Fortier appelle la
the police arrived shortly afterward. police. Monsieur Fortirseit finalemena ma*

triser I'intimé au sol et les policiers arrivent sur les
lieux peu de temps ags.
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On December 18, 1996, the respondent pleaded Le 18 dcembre 1996, l'intim’plaide coupable 3
guilty to fifteen counts arising from the events ofa quinze chefs d’'accusation ediauxevénements
June 22, 1996. In appealing his sentence, the  survenus le 22 juin 1996. En appel de sa sentence,
respondent is seeking to have three new reports I'entiimérchea faire admettre en preuve trois
admitted in evidence. The first, dated April 3, nouveaux rapports. Le premier,dda8 auvril
1997, is entitled TRANSLATION] “Psychologi- 1997, est intitel «<Compte rendu eialuation psy-
cal/psychiatric assessment report”. This report was  chologique/psychiatriqueettlipgpag par le
prepared by Marc Daigle, a psychologist, for Cor-  psychologue Marc Daigle pour le compte des ser-
rectional Service Canada. The second report was  vices correctionnels canadiens. Le second rapport
written by Louis Morissette, a psychiatrist, at the etarédige par le psychiatre Louis Morissetida
respondent’s request. It is dated March 17, 1998. demande dedirtiest dat"du 17 mars 1998.
The appellant objects to the admission of these two  L’appelante s’opposeguie ces deux rapports
reports in evidence, but consents to the admission  soient admis en preuve, mais elleacbadent °
of the third report, which is by Jacques Bigras, a  mission dugnoésiapport, soit celui du psycho-
psychologist. That report is dated March 31, 1998, logue Jacques Bigras. Ce derniee est 8at”
and was prepared for Correctional Service Canada  mars 1938ep@pag pour le compte des ser-
at the end of a course taken by the respondent dur-  vices correctionnels canadiens au terme d’'un cours

ing his incarceration. entrepris par l'inndans le cadre de saténtion.
lll. Relevant Legislation lll. Les dispositiongdislatives pertinentes

The relevant provisions of th€riminal Code, Les dispositions pertinentes d@ode criminel, 4
R.S.C., 1985, c. C-46, are as follows: L.R.C. (1985), ch. C-46, se lisent ainsi:

683. (1) For the purposes of an appeal under this Part, 683. (1) Aux fins d’'un appel @vu par la pEsente
the court of appeal may, where it considers it in the partie, la cour d'appel peut, lorsqu’elle I'estime dans

interests of justice, I'irefét de la justice:

(a) order the production of any writing, exhibit or  a) ordonner la production de toetrit, pece ou autre

other thing connected with the proceedings; chose se rattachant aegyres;”

(b) order any witness who would have been a compel- b) ordonner qu’unémoin qui auraite® un €moin

lable witness at the trial, whether or not he was called contraignable lors dis,pgodl aite® apped” ou

at the trial, non au pres:
() to attend and be examined before the court of (i) ou bien comparaisse et soit entimvagt la
appeal, or, cour d’appel,
(i) to be examined in the manner provided by rules (i) ou bien soit ineidleda marmre pevue par
of court before a judge of the court of appeal, or ézges de cour devant un juge de la cour d’ap-
before any officer of the court of appeal or justice pel, ou devant tout fonctionnaire de la cour d’appel
of the peace or other person appointed by the court ou un juge de paix ou autre personeeaiomm’
of appeal for the purpose; cette fin par la cour d'appel;

(c) admit, as evidence, an examination that is taken c) admettre, comme preuve, un interrogatoire recueilli

under subparagraplp)(ii); aux termes du sous-aéa’b)(ii);

(d) receive the evidence, if tendered, of any witness, d) recevoir la éposition, si elle &t offerte, de tout
including the appellant, who is a competent but not emdin, y compris I'appelant, qui est habdegmoi-
compellable witness; gner mais non contraignable;

687. (1) Where an appeal is taken against sentence, 687. (1) S'il est interje¢” appel d’une sentence, la
the court of appeal shall, unless the sentence is one fixed cour d’appelemmraidioins que la sentence n’en
by law, consider the fitness of the sentence appealed soit uneeguimide la loi, la justesse de la sentence
against, and may on such evidence, if any, as it thinks fit dont appel esteéneempet(t, d’a@s la preuve, le cas
to require or to receive, ectéant, gu’elle croit utile d’exiger ou de recevoir:
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(a) vary the sentence within the limits prescribed by a) soit modifier la sentence dans les limites prescrites

law for the offence of which the accused was con- par la loi pour I'infraction dont laeciis dEclag
victed; or coupable;
(b) dismiss the appeal. b) soit rejeter I'appel.

IV. Proceedings IV. L'historigue des predires

A. Court of Québec, Criminal and Penal Division,  A. Cour du Québec, chambre criminelle et pénale,
No. 505-01-008036-960, February 19, 1997 ° 505-01-008036-960, 1%¥fier 1997

On December 18, 1996, the respondent pleaded Le 18 décembre 1996, l'intim plaide coupable
guilty to charges of kidnapping, confinement,a dés accusations d'ewement, de ejuestration,
assault with a weapon, uttering threats, disguise  d’agressi@eadavoir proété des menaces, de
with intent, pointing a firearm, possession of an eguisement dans un dessein criminel, d'avoir
unregistered restricted weapon, robbery, breaking  lrage arme feu, de possession d'une arae °
and entering a dwelling-house, and conspiracy to  autorisation restreinte non esegedistvol qua-
commit robbery. After the guilty pleas were difil'introduction par effraction dans une maison
entered, Judge Yves Laga@rdered that a pre- d’habitation et de complot en vue de commettre un
sentence report be prepared pursuant to s. 721 of  vol qudifite aux plaidoyers de culpalalite
the Criminal Code. On February 19, 1997, after  juge Yves Lagdemande la confection d'un rap-
hearing submissions from both counsel and the tes-  pesepténciel en vertu de l'art. 721 Gode
timony of Bernard Fortier, the accused’s brothercriminel. Le 19 Bvrier 1997, ams avoir entendu
the probation officer Philippe David, and the les espritations des deux procureurs et les
respondent himself, Judge Yves Lagaentenced ethoignages de Bertrand Fortier, daré de I'in-
the respondent to several terms of imprisonment to e,tiohe 'agent de probation Philippe David et de
be served concurrently. The longest sentence was  lénhiraméme, le juge Yves Lagaaiondamne
imprisonment for a term of ten years and six ce deraigulusieurs peines d’emprisonnement
months on the kidnapping charge. a éire purges de fegn concurrente entre elles.

La peine la plusesire est une peine de dix ans
et six mois demprisonnement pour le chef
d’enlévement.

B. Quebec Court of Appeal, [1998] Q.J. No. 2680  BCour d'appel du Québec, [1998] A.Q. i 2680
(QL) (QL)

On appeal, the respondent filed two motions En appel, I'intin€ ddpose deux re@tés deman-
seeking leave to adduce fresh evidence, in the dant l'autorisation de produire une nouvelle
form of the reports by Marc Daigle, a psycholo-  preuve, soit les rapports du psychologue Marc
gist, and Louis Morissette, a psychiatrist. On April  Daigle et du psychiatre Louis Morissette. Le 6
6, 1998, a panel of three judges of the Court of  avril 1998, un banc de trois juges de la Cour d’ap-
Appeal (Beauregard, Gendreau and Baudouin  pel (les juges Beauregard, Gendreau et Baudouin)
JJ.A.) referred that request to the panel that wouldeférd” cette reqete au banc saisi de la redge”
determine the application to appeal the sentence. pour permission d’en appeler de la sentence.

These motions were heard by Deschamps, Le 8 juillet 1998, les reqiés sont entendues par
Chamberland and Nuss JJ.A. on July 8, 1998. They les juges Deschamps, Chamberland et Nuss. lls
unanimously allowed the application for leave to  sont unanimes pour accueillir Eteremuautori-
appeal, since in their view the trial judge had erred  sation d’appel, car ils sont d’avis que le juge de
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by comparing this case with cases involving pemmiinstance a commis une erreur en compa-
hostage-taking for ransom in determining the rant lasgnte affairea des affaires de prise
appropriate sentence. That finding is not in issue in ~ d’otage en vue d’obtenir noa pauy étermi-
this appeal. The majority of the Court of Appeal ner queltet la sentence apprope. Cette con-
also allowed the motions to adduce fresh evidence,  clusion n’est pas en cause desnteptirvoi.
Chamberland J.A. dissenting. La majerité la Cour d’appel accueibgalement
les reqetes pour la production d'une nouvelle
preuve. Le juge Chamberland est dissident.

1. Deschamps J.A. (Nuss J.A. concurring) 1. Le juge Deschamps (avec l'appui du juge

Nuss)

After stating that the principles laid down in  Aprés avoir souliga’que les principesegags
Palmer, supra, are to be applied more flexibly in  dans l&rPalmer, précité, doiventetre appliges
criminal cases than in civil cases, and that the pro-  denfplus souple en mate criminelle qu’en
visions governing the admission of fresh evidence emativile et que les dispositioregissant I'ad-
on appeal are different, depending on whether the  mission d'une nouvelle preuve en agmsit diff”
Court is ruling in respect of a verdict (s. 683 of the  selon que la Cour statue sur un verdict (art. 683 du
Criminal Code) or a sentence (s. 687 of theimi-  Code criminel) ou sur une sentence (art. 687 du
nal Code), Deschamps J.A. said that a liberal Code criminel), le juge Deschamps affirme qu’'une
approach must be taken on an appeal from a sen-  attitustaldibdoitetre adomée en appel d'une
tence when the admissibility of fresh evidence isin  sentence lorsque I'admissii#iEéments de
dispute. At para. 12, she concludedrRANSLA-  preuve nouveaux est litigieuse. Elle conclut au
TION] “while the two sections [ss. 683 and 687 of  par. 12: «si les deux articles [art. 683 et 687 du
the Criminal Code] do not establish different rules, Code criminel] n'autorisent pas desegles difg-
it is my view that at the very least the wording of  rentes, j'estintmut le moins que le texte de I'ar-

s. 687 prescribes a flexible and liberal approach”.  ticle 687 dicte une approche so@pireisg>.

Deschamps J.A. was of the opinion that the Le juge Deschamps est d’avis que le rapporl9
report prepared by the psychologist, Marc Daigle, eppg par le psychologue Marc Daigle satisfait
met the requirements for admissibility. She noted  aux conditions d'admissiEili€ note que I'ap-
that the appellant did not ask to have this assess-  pelant n'a pas dengéaredSoumisa cetteeva-
ment done and that the report was written less than  luation et que le rapagdigé moins de deux
two months after the probation officer’s report,  moiseapcelui de I'agent de probation que® ~
which was submitted to the trial judge. In addition,  soumis au juge de @yeeinistance. De plus, le
the report could not have been tendered at trial,  rapport n'aurait patrepyroduit en preraie
since the psychological assessment takes place  instancesv@dudtion psychologique est pest’

after sentencing. She says at para. 15: riadtienposition de la sentence. Elle affirme au
par. 15:
[TRANSLATION] While it is true that the appellant S'’il est vrai que l'appelant aurait pu demander une

could have requested a separate expert opinion follow- expertise digtitectsuite de laeception du rapport
ing receipt of the pre-sentence report, | cannot criticize edduiSionnel, je ne peux lui reprocher de ne pas I'avoir
him for failing to do so since, first, the appellant could fait car, pgegmient, I'appelant ne pouvaitedir que
not have foreseen that Mr. Daigle would have had an monsieur Daigle aurait une opinictradisnent
opinion diametrically opposed to that of Mr. David and, oppascelle de monsieur David et, deexiement, ce
second, that would amount to encouraging competing serait encourager umege ed@xpertises dans les
expert opinions in cases where accused persons are dis- ucdas accuss ne sont pas heureux des rapports
satisfied with pre-sentence reports. egcisionnels.
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Ultimately, Deschamps J.A. felt that it was in the
interests of justice to admit the psychologist's
report by Mr. Daigle in evidence, SiNCERANSLA-
TION] “it explains the appellant’'s past in greater
detail and shows his personality from a perspective
that was not evident in the trial record. Whereas
the pre-sentence report refers to a significant
probability of reoffending, the psychologist's balgtit’de ecidive importantes, le rapport du
report by Mr. Daigle states the opposite” (par. 16).  psychologue Daigle aesteffet contraire»
(par. 16).

Eiidfive, le juge Deschamps estime qu'il est
dansdiéttde la justice que le rapport du psy-
chologue Daigle soit admis en preuve, car «il fait
ressortir avec plusdgle passde I'appelant
et fait voir sa persersoalit une perspective qui
n'apparaissait pas au dossier despgrestance.
Alors que le rappoécsionnel faietat de pro-

According to Deschamps J.A., the admissibility Selon le juge Deschamps, I'admissikldlu rap-
of the report prepared by the psychiatrist, Dr.  podppg par le psychiatre Morissette est plus
Morissette, was more debatable. She commented  discutable. Elle fait remarquer que le epport a *
that the report was prepared at the respondent’s epagra la demande de l'intimét qu’'un élai de
request and that thirteen months had intervened treize moiseseskE ‘entre I'imposition de la
between sentencing and the preparation of the  sentence epéagiron du rapport. En outre, elle
report. She also stated that the portion of the report  affirme que la partie du rapledtt Morissette
in which Dr. Morissette responded to the probation epliue au rapport de I'agent de probation n'a pas
officer’s report did not carry much weight. None-  beaucoup de poiEEnioins, elle juge le rapport
theless, she determined that the report was admis-  admissible, car il appecdaitagée additionnel
sible, since it shed additional light on Mr. Daigle’s  au rapport du psychologue Daigle.
report.

In view of the error committed by the trial judge
and in light of the fresh evidence, Deschamps J.A.
substituted a sentence of five and a half years for
the sentence of ten and a half years imposed by
Judge Lagae’

En raison de l'erreur commise par le juge de
@eminstance ed la lumére de la nouvelle
preuve, le juge Deschamps substitue une peine de
cing ans etadEmpeine de dix ans et demi
impoge par le juge Lagac’

2. Chamberland J.A. (dissenting) 2. Le juge Chamberland (dissident)

In the view of Chamberland J.A., the reports by
Mr. Daigle and Dr. Morissette should not be
admitted in evidence. It was his opinion that the
respondent, by exercising minimal diligence, could
have sought other opinions for the purpose of
countering the probation officer's opinion con-
cerning his personality and submitted them to the
trial judge. At para. 31 he stated:

Le juge Chamberland estime que les rapports du
psychologue Daigle et du psychiatre Morissette ne
doiventgpr@sddmis en preuvA son avis, l'in-
etiarait pu, avec un minimum de diligence, sol-
liciter d’autres opinions afin de contredire I'opi-
nion de I'agent de probation sur sa persoginalit”

lesgmter au juge de preamé instance. Il con-

clut au par. 31:

[TRANSLATION] | appreciate that the provisions gov-
erning fresh evidence differ depending whether the
Court is being asked to rule as to guilt (section 683 Cr.

Je comprends que la dispositjisant la nouvelle
preuvereifielon que la Cour est apged statuer sur
la condamnation (article 683 C. cr.) ou sur la sentence

C.) or the sentence (section 687 Cr. C.) but not, in my
view, to the point that the Court must, unless there are
completely exceptional circumstances (which are not

found in the case at bar) or unless, of course, the other

party consents, admit evidence that was readily availa-
ble at trial R v. Solar, [1988] 1 S.C.R. 480Palmer

(article 687 C. cr.)anmam) avis, pas au pointi ¢a
Cour dgoiv@ins de circonstances taufait excep-

tionnelles (quesderprdossier ne rele” pas) oua”

moins,unjequel'autre partie y consente, recevoir
une preeweeaisdisponible en preate instanceR.

c. Solar, [1988] 1 R.C.S. 480Palmer et Palmer c. R,
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and Palmer v. R, [1980] 1 S.C.R. 759). In short, it is [1980] 1 R.C.S. 759). En somme, je suis d'avis que le
my view that the present adversarial debate concerningebatdici contradictoire, sur la personraldé I'appe-

the appellant’s personality should have been conducted lant devait se faire esreiastance, pas en appel.

at trial rather than on appeal.

In view of the error committed by the trial judge  Etant done’I'erreur commise par le juge de pre-13
in sentencing, Chamberland J.A. would have sub- ereninstance lors de lagrmination de la peine,
stituted a sentence of imprisonment for eight years  le juge Chamberland substitue une peine de huit

and six months for the sentence imposed by Judge
Laga&. He allowed the motion
fresh evidence for the sole purpose of admitting
in evidence the report by Jacques Bigras, the
psychologist.

ans et six mois dliatiara la peine pronon-

to submit eepar le juge Lagacll accueille la reqete pour

la production d'une nouvelle préanseule fin

d'’admettre en preuve le rapport du psychologue
Jacques Bigras.

V. Analysis V. Analyse
A. The Criteria Laid Down in Palmer A. Les criteres établis dans I'arrét Palmer

In Palmer, supra, this Court considered the dis-
cretion of a court of appeal to admit fresh evidence
pursuant to s. 610 of theriminal Code, the prede-
cessor of s. 683. After emphasizing that, in accor-
dance with the wording of s. 610, the overriding
consideration must be “the interests of justice”,
Mclintyre J. set out the applicable principles, at
p. 775:

Dans I'argt Palmer, précité, notre Cour a exa-

14
enenpouvoir disationnaire d'une cour d'appel

d'admettre dedéments de preuve nouveaux en

vertu de I'art. 6 0bdkricriminel, soit le pede-
cesseur de l'art. 68%sAqroir souliga” que,
ceade libel€ de I'art. 610, la consédtation pe-
moadfe doitefre «l'inirét de la justice», le

juge Mcintyreehurrere les principes applicablas °

la p. 775:

(1) The evidence should generally not be admitted if,
by due diligence, it could have been adduced at trial
provided that this general principle will not be
applied as strictly in a criminal case as in civil
cases: se&icMartin v. The Queen.

(2) The evidence must be relevant in the sense that it
bears upon a decisive or potentially decisive issue in
the trial.

(3) The evidence must be credible in the sense that it is
reasonably capable of belief, and

(4) It must be such that if believed it could reasonably,
when taken with the other evidence adduced at trial,
be expected to have affected the result.

In R v. M. (P.S) (1992), 77 C.C.C. (3d) 402 (Ont.
C.A), at p. 410, Doherty J.A. wrote the following
concerning these principles:

The last three criteria are conditions precedent to the

admission of evidence on appeal. Indeed, the second and

third form part of the broader qualitative analysis
required by the fourth consideration. The first criterion,

(1) On ne deerd@itagément pas admettre unepd-
sition qui, avec diligence raisonnable, atrait pu ~
produite au @spa condition de ne pas appliquer
ce principeggal de mardre aussi stricte dans les
affaires criminelles que dans les affaires civiles: voir
McMartin c. La Reine.

(2ehesition doietre pertinente, en ce sens qu’elle
doit porter sur une quesigmedou potentielle-
ment dCisive quant au pres.

(3)epestiion doitetre plausible, en ce sens qu’'on
puisse raisonnablement y ajouter foi, et

(4) elleadd@ttelle que si I'on y ajoute foi, on puisse

raisonnablement penser qu'avec lefments

de preuve produits @s petie aurait infle’sur le
résultat.

Dans l&mR c. M. (P.S) (1992), 77 C.C.C. (3d)
402 (C.A. Or#t.)a p. 410, le juge Doherscfit
au sujet de ces principes:

TRADUCTION] Les trois derniers cetes constituent

des conditions d’'admid&léilitents de preuve en
appel. De fait, les ef@exiét troigime crieres font

partie de l'analyse qualitative plus large requise par le
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due diligence, is not a condition precedent to the admis- gowrifacteur. Le premier czite, celui de la dili-
sibility of “fresh” evidence in criminal appeals, but is a gence raisonnable, n’est pasalsbfma I'admissibi-
factor to be considered in deciding whether the interests e d'étéments de preuve «nouveaux» dans les appels en
of justice warrant the admission of the evidence: enatCriminelle; il est plat”un facteur qui doietre
McMartin v. The Queen, supra, at pp. 148-50R. v. pris en considfation pour dcider si I'inErét de la
Palmer, supra, at p. 205. justice justifie I'admission deelement de preuve:

McMartin c. The Queen, précite, aux pp. 14& "150;R.

c. Palmer, précité, a la p. 205.

In my view this is a good description of the way in ~ J'estime qu'il s’agit d’'une bonne description de la
which in the principles set out almer interact.  fapn dont les principeenun€rés dans I'aef
Palmer interagissent.

This court was recently asked to apply these cri- Notre Cour &fé appete Ecemment appliquer

teria iNnR. v. Warsing, [1998] 3 S.C.R. 579. Inthat  ces ers dans l'asf' R. ¢. Warsing, [1998] 3

case, the British Columbia Court of Appeal deter- R.C.S. 579. Dans cette affaire, la Cour d’appel de

mined that the accused had not satisfied the due la Colombie-Britannique aeafjued’accus’

diligence criterion and refused to admit fresh evi-  n’avait pas satisfait @uecdé diligence raison-

dence. At para. 51, Major J., for the majority,  nable et avaiteafiegimettre la nouvelle preuve.

pointed out that due diligence is only one factor Le juge Major, pour la neqjaidtppelle au

and its absence, particularly in criminal cases, par. 51 que la diligence raisonnable n’est qu’un

should be assessed in light of other circumstances.  facteur parmi d’autres et que son absence, particu-

In other words, failure to meet the due diligence erdment en madre criminelle, devraiette appe-

criterion should not be used to deny admission of ee @h fonction d’'autres circonstances. Autrement

fresh evidence on appeal if that evidence is dit,dfaul’ de satisfaire au @ie de diligence

compelling and it is in the interests of justice to  raisonnable ne devragtigasefenu pouecarter

admit it. 'admission d&léments de preuve nouveaux en
appel si ceux-ci sont convaincants et s'il est dans
linterét de la justice de les admettre.

B. Criteria Applicable to Appeals Against B. Criteres applicables aux appels de sentence
Sentence

Relying on the different wording of ss. 683 and Se fondant sur le libelldifferent des art. 683 et
687 of theCriminal Code and the fact that the 687 dipde criminel et sur le fait que les mots
words used in s. 687, in her view, convegANs-  utilisésa 'art. 687 sont, selon ellea«connotation
LATION] “a much more discretionary connotation”  beaucoup plus digcmaire» (par. 10), le juge
(para. 10), Deschamps J.A. expressed the view that  Deschamps exprime I'opinion gglesenon-
the rules set out iPalmer are to be applied more ee$ dans I'aat Palmer sont assouplies en appel
flexibly in an appeal from a sentence. With  d'une sentence. Agadds, je ne partage pas cet
respect, | do not share that view. Although the avis. Bien queetgssrrelatives aux sources et
rules concerning sources and types of evidence are  genres de preuve soient assouplieseedemati’
more flexible in respect of sentence, the criteria for sentence, |lesesrit’admission dléments de
admitting fresh evidence on appeal are the same, preuve nouveaux en appel socemdss gué
regardless of whether the appeal relates to a verdict  I'appel porte sur un verdict ou une sentence.
or a sentence.

For purposes of comparison, | will reproduce Pour fins de comparaison, je reprodaisou-
again the relevant passages of ss. 683 and 687 of  veau les passages pertinents des art. 683 et 687 du
the Criminal Code: Code criminel:
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683. (1) For the purposes of an appeal under this
Part, the court of appeal may, where it considers it in the
interests of justice, . . .

683. (1) Aux fins d'un appel mvu par la pESente

partie, la cour d'appel peut, lorsqu’elle I'estime dans

l'iet€t de la justice: . . .

687. (1) Where an appeal is taken against sentence, 687. (1) S'il est interje¢” appel d'une sentence, la

the court of appeal shall, unless the sentence is one fixed

by law, consider the fitness of the sentence appealed
against, and may on such evidence, if any, as it thinks fit
to require or to receive, . . . [Emphasis added.]

echéant,

cour d'appeleoarsidioins que la sentence n’en
soit uneeguimide la loi, la justesse de la sentence
dont appel esteénetmpet(t, d’a@s la preuve, le cas
qu’elle croit utile d’exiger ou de rece-

voir: . . .[Je souligne.]

At first glance, it seems to me that the applicableA premiere vue, le crigfe applicable ne me semble

criterion is not different: seR. v. Hogan (1979),
50 C.C.C. (2d) 439 (N.S.C.A)), at p. 449; ddd.

pasefre diférent: voirR. c¢. Hogan (1979), 50
C.C.C. (2d) 439 (C.ANE.), a la p. 449; eR. c.

Edwards (1996), 105 C.C.C. (3d) 21 (Ont. C.A.), Edwards (1996), 105 C.C.C. (3d) 21 (C.A. Ong), °

at p. 27. If a court of appeal thinks fit to admit
fresh evidence, it will do so because it is in the
interests of justice to admit it. Furthermore, | do

la p. 27. Si une cour d’appel croit utile de recevoir

une preuve nouvelle, c'est qu'elle estime qu'il est
dansdi@tde la justice de la recevoir. De plus,

not see how the discretion conferred on courts of
appeal by s. 687 could be broader than the discre-
tion conferred by s. 683 since, if such were the

je vois mal comment le pouvoéticiisaire
eoatix cours d’appel 'art. 687 pourraiefre
plus large que celer&arfart. 683, car, s'il en

case, courts of appeal could exercise their discreetait ainsi, les cours d’appel pourraient exercer leur

tion in a manner contrary to the interests of justice.
However, it is assumed that the legislator did not
intend statutes to apply in a way contrary to jus-
tice: P.-A. @té, The Interpretation of Legislation

in Canada (2nd ed. 1991), at p. 373. Like

pouvoir etisariaire d’'une fegn qui est con-
trifenterét de la justice. Or, on ne peutpu-
mer quedssliteur a voulu faire des lois dont

I'application conduiraita’ des coresjuences con-
trairasla justice: P.-A. G, Interprétation des

Mclntyre J. inPalmer, supra, at p. 775, | believe lois (3¢ éd. 1999).a’la p. 562A l'instar du juge

that the overriding consideration must be the inter-
ests of justice, regardless of whether the appeal is
from a verdict or a sentence.

Mclintyre Bahmer, précité, a la p. 775, je crois
gu'il faut donepormtrancea’ I'interét de la

justice, et ce, peu importe que I'appel porte sur un

verdict ou une sentence.

In any case, it is my belief that the criteria stated En toutétat de cause, je crois que lesergs

18

by this Court inPalmer already call for a relaxed etdblis par notre Cour dans l'atrPalmer com-

and flexible application and could hardly be
relaxed any further. In accordance with the last
three criteria, a court of appeal may admit only
evidence that is relevant and credible, and could
reasonably, when taken with the other evidence
adduced at trial, be expected to have affected the
result. If these criteria were made more flexible, it
would be open to a court of appeal to accept evi-
dence that was not relevant or credible, and that
could not reasonably, when taken with the other
evidence adduced at trial, be expected to have
affected the result to which they led at trial. In my
view, it would serve no purpose and be contrary to

mandeaajd dine application souple et flexible et
peuvent difficilenstreg assouplis davantage.
Confamant aux trois derniers @iges, une cour
d’appel ne peut admettre qeéndests” de
preuve qui sont pertinents, plausibles et dont on
peut raisonnablement penser gqu'ils auraient influ”
suetiltat s'ils avaientté produits en preraie
instance avec les ealéments de preuve.
Assouplir cesresridurait pour coaguence
gu'une cour d’appel pourrait recevel&rdests
de preuve qui sont non pertinents, invraisem-
blables et qui n'auraient pas pu influeresuile r’
tat s'ils avatérnroduits en preraie instance.
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the interests of justice to introduce this kind of  Jestime qu'un tel assouplissement ne sarvirait °

flexibility. rien et serait contraira l'interét de la justice.
Failure to satisfy the first criterion, due dili- Pour ce qui est du premier eni€, soit le crigre

gence, is not always fatal. As Major J. said in de diligence raisonnablefdat di'y satisfaire

Warsing, supra, at para. 51.: n'est pas toujours fatal. Comme le juge Major I'a

affirmé danswWarsing, précit, au par. 51;

It is desirable that due diligence remain only one factor Il est souhaitable que la diligence raisonnable ne reste
and its absence, particularly in criminal cases, should be gu’un facteur parmi d'autres, et son absence; particuli’
assessed in light of other circumstances. If the evidence rement emenwaiminelle, devraiette appeciée en
is compelling and the interests of justice require that it fonction d’autres circonstances. Si la preuve est con-
be admitted then the failure to meet the test should yield vaincante et s'il est danét ldetla justice de I'ad-
to permit its admission. mettre, alors kefalit de satisfaira Ce criere ne devrait

pase€tre retenu pour eecarter 'admission.

This passage clearly shows that the due diligence  Ce passagmtdd clairement que le et de
criterion must be applied flexibly. In my view, itis  diligence raisonnable eloé& appliqe” de faon
not necessary to make it more flexible in the con-  souple et fledbtaon avis, il n'est pasates-
text of appeals from sentence. While due diligence  saire de I'assouplir davantage dans le contexte des
is not a necessary prerequisite for the admission of  appels de sentenoe.sMa diligence raisonna-
fresh evidence on appeal, it is an important factor  ble n'est pas une condition essertlhais-
that must be taken into account in determining  siclédients de preuve nouveaux en appel, il
whether it is in the interests of justice to admit or  s’agit d’'un facteur important dont il faut tenir
exclude fresh evidence. As Doherty J.A. said in  compte peterminer s'il est dans l'ietét de la
M. (P.S), supra, at p. 411: justice de recevoir ou non une nouvelle preuve.
Comme le dit le juge Doherty dans [affaire
M. (P.S), précitte,a la p. 411:

While the failure to exercise due diligence is not TRADUCTION] Bien que I'omission de faire preuve de
determinative, it cannot be ignored in deciding whether diligence raisonnable ne soit pas un dsetelunalit,
to admit “fresh” evidence. The interests of justice il ne sauragtrenfait abstraction dans latéfmination
referred to in s. 683 of th€riminal Code encompass de l'admissibditd’'un €lément de preuve «nouveau.
not only an accused’s interest in having his or her guilt efditde la justice mentioerd I'art. 683 duCode
determined upon all of the available evidence, but alse@riminel vise non seulement l'iatét qu'a I'accus’a ce
the integrity of the criminal process. Finality and order que sa culgabdit’ dstermirée d la lumére de toute
are essential to that integrity. The criminal justice sys- la preuve disponibleggadésnent I'inegritt du pro-
tem is arranged so that the trial will provide the opportu- cessus eerenatiminelle. Le caraete dfinitif et le
nity to the parties to present their respective cases andcerouldment ordore’des proedures judiciaires sont
the appeal will provide the opportunity to challenge the essentie&dté inggrit. Le systme de justice crimi-
correctness of what happened at the trial. Section nelle est erginiglle mamire que le prazs donne
683(1)@d) of theCode recognizes that the appellate func- aux parties la possikiét’'pesenter leur preuve, et
tion can be expanded in exceptional cases, but it cannot l'appel la passibilitontester la justesse de ce qui
be that the appellate process should be used routinely to s’est produit @s. ptadinda 683(19) du Code
augment the trial record. Were it otherwise, the finality rectirong le ole des cours d’appel peatré €largi
of the trial process would be lost and cases would be dans des cas exceptionnels, mais le processus d’appel ne
retried on appeal whenever more evidence was secured efreututili€ couramment pouetoffer le dossier
by a party prior to the hearing of the appeal. For this comstiuproes. S'il enetait autrement, le pres’
reason, the exceptional nature of the admission of perdrait sonecardgfinitif et serait repris en appel

chaque fois qu’une partieussiraita’ recueillir d’autres
eléments de preuve avant l'audition de I'appel. ®oil®
pourquoi le caraere exceptionnel de I'admission
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“fresh” evidence on appeal has been stredgeiartin d’eléments de preuve «nouveaux» en appetasou-
v. The Queen, supra, at p. 148. lige? McMartin c. The Queen, précité, a la p. 148.

The due diligence criterion is designed to preserve the lererite la diligence raisonnable vis@Eserver
integrity of the process and it must be accorded due egjit€ du processus, et il faut lui accorder le poids
weight in assessing the admissibility of “fresh” evidence qui convient dansté&mdhation de I'admissibibt”
on appeal. &léments de preuve «nouveaux» en appel.

In my view, these considerations are equally rele-  Selon moi, ces e@i®ds sonegalement per-

vant in the context of an appeal from sentence. tinentes dans le contexte d'un appel d’'une sen-

Accordingly, due diligence in producing fresh evi-  tence. Par empresit, la diligence raisonnakde °

dence is a factor that must be taken into account in ~ produire une nouvelle preuve est un facteur dont il

an appeal from sentence, on the same basis as the  faut tenir compte lors d’'un appel de sentence, au

other three criteria set out Palmer. méme titre que les trois autres er#gSenunerés
dans l'argt Palmer.

While the admission of fresh evidence in an |l est vrai que 'admission d’'une preuve nou-20
appeal from a sentence cannot lead to a new trial,  velle en appel d’'une sentence ne peut pas engen-
unlike admission of fresh evidence in an appeal drer la tenue d’'un nouveas, mautrairemerd °
from a verdict (see the wording of ss. 687 and 683  l'admissi@térdénts de preuve nouveaux en
of the Criminal Code), | do not believe that this  appel d’'un verdict: voir le libetles art. 687 et
difference justifies the application of different 683 @ode criminel. Néanmoins, je ne crois pas
tests. The integrity of the criminal process and the  que cetteratiffé justifie I'application de cri-
role of appeal courts could be jeopardized by theeres™ difErents. L'inEgritt du processus en
routine admission of fresh evidence on appeal, ematgEnale de reime que le ale des cours
since this would create a two-tier sentencing sys-  d'appel pourraiemtmienags par I'admission
tem. That kind of system would be incompatible el@&Ments de preuve nouveaux decia routingére
with the high standard of review applicable to  en appel, car uensgstle dfermination de la
appeals from sentences and the underlying peideuX niveaux serait ainsieér’Un tel sys-
“profound functional justifications™ seeR. v. temea deux niveaux serait incompatible avec la
M. (C.A), [1996] 1 S.C.R. 500, at para. 91. norme de ctmtilevée applicable aux appels de
Despite the fresh evidence, the sentencing judge, sentence et les «profondes justifications fonction-
unlike the appeal judge, has the benefit of being  nelles» qui la sous-tenderR woi. (C.A),
able to directly assess the other evidence, the testi-  [1996] 1 R.C.S. 500, au par. 91. En effela malgr”
mony and the submissions of the parties, as well as  nouvelle preuve, le juge quedargbkgie, con-
being familiar with the needs and current condi- trairement au juge d'appel, a I'avantage d’avoir pu
tions of and in the community where the crime was  egipr” directement les autresléments de
committed: sedl. (C.A), supra, at para. 91. Fur-  preuve, lesrtdignages et les observationegam-
thermore, appeal courts are not the appropriateees Par les parties, en plus de bien caredés
forum in which to determine questions of fact, and  besoins de la comraumalg crime aeté com-
they should do so only when the fresh evidence  mis et les conditions egngnt: voiM. (C.A.),
presents certain characteristics such as would jus- ecitprau par. 91. Par ailleurs, les cours d’'appel
tify expanding their traditional role. This Court has  ne sont pas le forum apprui’ trancher des
already identified those characteristicsPamer.  questions de fait et elles ne devraient le faire que
In my view, whether the appeal relates to a verdict  lorsque la nouvelle preuedeosstaines carac-
or a sentence, the criteria laid down by this Courteristiqgues justifiant Blargissement de leuwolg
in Palmer are the criteria that are to be applied traditionnel. Notre CoejaaidEntifé ces carac-

teristigues dans l'aet"Palmer. A mon avis, peu
importe que l'appel porte sur un verdict ou une
sentence, les catesenunerés par notre Cour dans
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where a court of appeal is determining whether tdPalmer sont les crittes applicables lorsqu’une
admit fresh evidence. cour d'appettdimine si elle doit recevoir des
éléments de preuve nouveaux.

In addition to citing the different wording of En plus d’invoquer le libedl” different des
ss. 683 and 687 of tHeriminal Code, Deschamps  art. 683 et 687 dOode criminel, le juge
J.A. refers to cases decided in other provinces. A  Deschampsefi&iencea’ la jurisprudence des
number of courts of appeal have considered the  autres provinces. Plusieurs cours d’'appel se sont
issue of admission of fresh evidence on an appeal peschir la question de I'admissioeldhents
from a sentence: seR. v. Lockwood (1971), 5 de preuve nouveaux en appel d’'une sentence: voir
C.C.C. (2d) 438 (Ont. C.A.¥ogan, supra; R.v. R. c. Lockwood (1971), 5 C.C.C. (2d) 438 (C.A.
Irwin (1979), 48 C.C.C. (2d) 423 (Alta. C. AR Ont.); Hogan, précitt; R c. Irwin (1979), 48
v. Langille (1987), 77 N.S.R. (2d) 224 (C.AR;v. = C.C.C. (2d) 423 (C.A. Alta.R. c. Langille (1987),
Archibald (1992), 15 B.C.A.C. 301R. v. Lemay 77 N.S.R. (2d) 224 (C.A.R. c. Archibald (1992),
(1998), 127 C.C.C. 528 (3d) (Que. C.AR; v. 15 B.C.AC. 301;R c. Lemay, [1998] A.Q.
Gauthier, [1996] Q.J. No. 952 (QL) (C.A)R v.  n° 1947 (QL) (C.A.);R. c. Gauthier, [1996] A.Q.
McDow (1996), 147 N.S.R. (2d) 343 (C.A); °rm®52 (QL) (C.A); R c. McDow (1996), 147
Edwards, supra; R. v. Riley (1996), 107 C.C.C. N.S.R. (2d) 343 (C.ABgdwards, précite; R. c.
(3d) 278 (N.S.C.A.); an®. v. Mesgun (1997), 121  Riley (1996), 107 C.C.C. (3d) 278 (C.A.K); et
C.C.C. (3d) 439 (Ont. C.A). Some courts ofR. c. Mesgun (1997), 121 C.C.C. (3d) 439 (C.A.
appeal have maintained that the criteria to be  Ont.). Certaines cours d’appel ont soutenu que les
applied are the same, whether the appeal relates to eresriipplicablestaient les rafnes, que I'appel
a verdict or a sentence: sétogan, supra, at  porte sur un verdict ou une sentence: uigan,

p. 449, ancEdwards, supra, at p. 27. Others have amité, a la p. 449, eEdwards, précité, a la p. 27.
stated that the rules relating to the admission of  D’autres ont affita’lesagles relativea I'ad-
fresh evidence were applied more flexibly or infor-  missioeléttients de preuve nouveaataient
mally in the context of an appeal from a sentence:  apgdigiale fegn plus souple ou informelle dans
see Hogan, supra, at p. 453;Langille, supra; le contexte d’'un appel d’'une sentence: ¥igan,
Edwards, supra, at p. 28; andRiley, supra, at peEcité, a la p. 453;Langille, précite; Edwards,
p. 283. However, a careful review of the jurispru- eqig, a la p. 28; efRiley, précité, a la p. 283.
dence reveals that, far from applying different cri-  Toutefois, un examen attentif de la jurisprudence
teria, courts of appeal have invariably applied theevelgé que loin d'appliquer des @ies difErents,
criteria set out irPalmer, whether expressly or by  les cours d'appel ont invariablement applégu”
implication (for examples of the application of the  @m#senon&s dans I'aetPalmer, que ce soit de
due diligence criterion, sekockwood, Hogan, fagon implicite ou explicite (pour des exemples
Irwin, Langille, Edwards and Mesgun; for exam-  d’application du cete de diligence raisonnable,
ples of the application of the relevance criterion,  \taickwood, Hogan, Irwin, Langille, Edwards
seeEdwards andLemay; and for an example of the  Mliesgun; pour des exemples d’application du cri-
application of the criteria relating to credibility and erd’de pertinence, vadidwards et Lemay; et pour
effect on the result, sdaangille). In addition, as |  un exemple d'application deseres de plausibi-
have already explained, it is neither desirable nor e €ité'influence sur leesultat, voilLangille). Par
really possible to relax the rule laid down in ailleurs, comme je l'ai expligitdessus, un
Palmer, in view of its inherent flexibility and  assouplissement de dgla €tablie dans l'agf
the requirements associated with the interests dPalmer n’est ni souhaitable ni vraiment possible,
justice. étant donr’sa souplesse iatente et les exigences
relieesa l'intérét de la justice.
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| therefore find that the criteria set outRalmer Je conclus donc que les erésenunerés dans 22

are applicable to applications to tender fresh evi- daRalmer sont applicables aux regigs en
dence in an appeal from a sentence. Before apply-  production d’'une preuve nouvelle en appel d'une
ing these criteria to the two reports in the case at  sentence. Avant d'appliquereres atitx deux
bar, | believe it is worthwhile to briefly discuss the  rapports en cause ered&spestime qu'il est
concepts of admissibility and probative value in  utile de discutewdment des concepts d’admis-
the context of the admission of fresh evidence on  ®bdit'de valeur probante dans le contexte de
appeal, as well as certain specific characteristics of =~ 'admissiefengénts de preuve nouveaux en
the sentencing process. appel, ainsi que de certaines parésubuipro-

cessus deatérmination de la peine.

C. The Concepts of Admissibility and Probative  C. Les concepts d' admissibilité et de valeur pro-
Value bante

In the law of evidence, admissibility and proba- En droit de la preuve, les notions d’admissibilit 23
tive value are two separate concepts:Mdegrisv. et de valeur probante sont deux concepts distincts:
The Queen, [1983] 2 S.C.R. 190, at pp. 192  vailorrisc. La Reing, [1983] 2 R.C.S. 190, aux
(Mcintyre J.) and 203 (Lamer J.). The general pp. 192 (le juge Mcintyre) et 203 (le juge Lamer).
principle that applies in respect of admissibility is  Le principeégal applicable en matieé d’admis-
that relevant evidence is admissible unless it is  sb#sét qu'uneléement de preuve pertinent est
subject to any exclusionary rule: seédorris, admissible, sauf s'il est assujedtiune egle d’ex-
supra, at p. 201, and J. Sopinka, S. N. Lederman  clusion: Marris, précité, a la p. 201, et J.
and A. W. BryantThe Law of Evidencein Canada  Sopinka, S. N. Lederman et A. W. Bryaihe
(2nd ed. 1999), at p. 23. The probative value of.aw of Evidence in Canada (2¢ é€d. 1999),a" la
admissible evidence is a question for the trier of  p. 23. Il appartient au juge des faterdardr
fact: Morris, supra, at p. 193 (Mclintyre J.). la valeur probante qui ddie "attribee auxelé-

ments de preuve admissibldgorris, précité, a la
p. 193 (le juge Mcintyre).

In the context of the admission of fresh evidence Dans le contexte de I'admissionetéments de 24
on appeal, however, the concepts of admissibility = preuve nouveaux en appel, cependant, les concepts
and probative value overlap. To be admissible, itis  d’admissibdit’de valeur probante se chevau-
not sufficient that the fresh evidence meet the pre-  chent. En effetepeuadmissible, il n'est pas
requisite of relevance. It must also be credible and  suffisant qu’une preuve nouvelle rencontre I'exi-
such that it could, when taken with the other evi-  gence liminaire de pertinence. Ebgaleihént
dence adduced at trial, be expected to havetre plausible et susceptible d'avoir irdlsur le
affected the result. Accordingly, the probative esultat si elle avaiett produite en prerare ins-
value of the fresh evidence must, to some degree, tance avec lesiumests de preuve. Par con-
be reviewed by a court of appeal when it is deter-equsht, la valeur probante deléments de preuve
mining the admissibility of the fresh evidence. The  nouveaux doit, dans une certaine eteswea-"
guestion to be considered was expressed as follows eenpaf une cour d'appel lorsqu’elletdfmine
by Mcintyre J. inPalmer, supra, at pp. 776-77: I'admissibikt’d’'une preuve nouvelle. La question

a se poser att formuEe ainsi par le juge Mcintyre
dansPalmer, précité, a la p. 777:

If presented to the trier of fact and believed, would the Si [la preuve nouvellegsstge au juge du fond qui

[fresh] evidence possess such strength or probative force y ajoute foi, aura-t-elle un poids et une force probante
that it might, taken with the other evidence adduced, tels qu’elle puisse, compte tenu desléaméets de

have affected the result? [Emphasis added.] preuve produits, influer ssulat? [Je souligne.]
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See alsaMicMartin v. The Queen, [1964] S.C.R.  VoiregalementMcMartin ¢. The Queen, [1964]

484, at p. 491, an® v. Solar, [1988] 1 S.C.R. R.C.S. 484 la p. 491, eR c. Solar, [1988] 1

480, at pp. 491-92. The assessment of the proba- R.C.S. 480, aux pp. 491 e¢vidatlion de la

tive value of the fresh evidence is, however, lim-  valeur probante de la preuve nouvelle est toutefois
ited, since after determining that the evidence is  d@mitCar, a@s avoir conclu que la preuve est
credible, the court of appeal must assume that the  plausible, la cour d'appetsiaib@rque le juge

trial judge would have believed it. If the fresh evi- de permiinstance y aurait ajeutfoi. Si la

dence is admitted, the court of appeal must again  preuve nouvelle est admise, la cour d’appel doit
consider its probative value as well as the proba- nouveau eomsiga valeur probante ainsi que

tive value of all the other evidence in order to  celle de tous les alérasrits de preuve afin de
determine whether the sentence imposed by theeterghiner si la peine impes”en prengre ins-

trial judge was “demonstrably unfitR. v. Shrop-  tance est «manifestement inappreps’ R c.

shire, [1995] 4 S.C.R. 227, at paras. 46 and 50Shropshire, [1995] 4 R.C.S. 227, aux par. 46 et 50;

M. (C.A), supra, at para. 90; andR. v. Proulx, M. (C.A), précitt, au par. 90; eR. c. Proulx,

[2000] 1 S.C.R. 61, 2000 SCC 5, at para. 125. [2000] 1 R.C.S. 61, 2000 CSC 5, au par. 125.

Determining the probative value of fresh evi- Deéterminer la valeur probante eléments de
dence on appeal may be a difficult task, since the  preuve nouveaux en appel @zat shawache
evidence has not been put to the test of cross-  difficile, car ceux-ci n'ont pasembuVé du
examination or rebuttal at trial. Some courts of contre-interrogatoire ou defugtion en pre-
appeal express reluctance when they are asked toere nmstance. Certaines cours d’appel expriment
admit fresh evidence containing information deScences lorsqu'on leur demande d’admettre
which the adverse party has not been able to ver- elBesehts de preuve nouveaux qui contiennent
ify. In Riley, supra, at p. 284, Pugsley J.A. wrote,  des informations qui n'ont pagrpuerifiees par
for the majority of the Nova Scotia Court of [l'autre partie. Dans l'aff&liley, précitte, a la
Appeal: p. 284, le juge Pugslegrit pour la majoré’de la

Cour d’appel de la Nouvellecosse:

The panel was concerned, however, about the manner TRADYCTION] La formation a deseserves, toutefois,
in which critical information was presented to the court relativenaetd facon dont des renseignements cru-
by defence counsel and the lack of opportunity afforded ciauxetnpiEsentgs a la cour par l'avocat de la
to the Crown to assess, let alone contest the information.efensk et au fait que le mirés¢ public n’a pas eu 'oc-
casion d'appecier ces renseignements et encore moins
de les contester.

See alsd\rchibald, supra. In my view, where fresh  Voiegalement I'aet Archibald, précitt. A mon
evidence is challenged, or where its probative  avis, lorsqueeleserits de preuve nouveaux
value is in dispute, it is desirable that it be tested  sont cestesti lorsque leealbat porte sur leur
before being admitted, primarily for two reasons:  valeur probante, il est souhaitable qu’ils soient mis
(1) this facilitates the determination of the proba-a I'Epreuve avant dtte admis, et ce, principale-

tive value of the fresh evidence, and (2) this is  ment pour deux raisons: (1) cela facdterai-d”
fairer to the party objecting to the admission of the  nation de la valeur probante de la nouvelle preuve
fresh evidence. This “testing” can be done in a et (2) cela esegluablea I'endroit de la partie
number of ways. IrRiley, for example, the Nova  qui s’oppoae’admission de la nouvelle preuve.
Scotia Court of Appeal gave the Crown the oppor-  Cette «anlf&preuve» peut se faire de plusieurs
tunity to file affidavits in response to those submit- cdias. Dans l'affaireRiley, par exemple, la Cour

ted by the accused. Courts of appeal may also, for  d’appel de la Nodueiee a dorea la Cou-
example, allow cross-examination of a withess  ronne l'occasion de produire des affidavits en
or submission of expert evidence in response toepomse aux affidavits sengs par l'accus.” Les

fresh expert evidence. In other words, they can do  cours d'appel peewyalement permettre, par
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everything that the powers conferred on them by  exemple, le contre-interrogatoirendain 6u la
s. 683 of theCriminal Code permit them to do.  production d’'une preuve d’experteponsea une
Courts of appeal may exercise the powers set out  nouvelle preuve d'expert. Bref, elles peuvent faire
in s. 683 of theCriminal Code, in both an appeal tout ce que les pouvoirs qui leur soneésd’
from a sentence and an appeal from a verdict: for  I'art. 683Calle criminel leur permettent de
an example of the application of s. 683 in an faire. En effet, les cours d’'appel peuvent exercer
appeal from a sentence, s$tev. Berry (1997), 196  les pouvoimnungrésa I'art. 683 duCode crimi-
A.R. 398 (C.A)), at pp. 400-401. nel tant en appel d'une sentence qu’en appel d’'un
verdict: pour un exemple dapplication de
l'art. 683 lors d’'un appel de sentence, vBirc.
Berry (1997), 196 A.R. 398 (C.A.), aux pp. 400
et 401.

A party who wishes to tender evidence in La partie qui @sire produire une preuve en26
response to fresh evidence, cross-examine theponsea’la nouvelle preuve, contre-interroger un
deponent of an affidavit or an expert, or challenge  affiant ou un expert ou contester de toute autre
the fresh evidence in any other way should make a confala nouvelle preuve devrait gg€nter une
formal motion to the court of appeal for that pur-  reguformelle en ce serss la cour d’appel. Il
pose. It is not sufficient, as occurred in this case, to  n’est pas suffisant, comme cela s’est produit en
say during argument on the merit of the motion to  Besp de mentionner au moment des plaidoiries
introduce fresh evidence, that a party would have  sur detende la regefe visant la production
liked to cross-examine the authors of the reports. elédients de preuve nouveaux que l'on aurait
In my view, the appellant cannot rely on the fact  soehaititre-interroger les auteurs des rapports.
that there was no cross-examination to argue that  L’appelante ne peutp@savis, invoquer I'ab-
the fresh evidence should not have been admitted, = sence de contre-interrogatoire pour soutenir que la
since it was up to the appellant to seek leave from  nouvelle preuve n'aurait e ddmise, car il
the court of appeal, at the appropriate time, to  Iui appartenait de denazafaeour d'appel, en
cross-examine the authors of the reports in dispute.  temps voulu, I'autorisation de contre-interroger les

auteurs des rapports contsst’

Nonetheless, the failure to put the fresh evidence Néanmoins, le efaut de mettre une preuve nou-2’

to the test is not fatal and does not make it auto- \ellépreuve n'est pas fatal et ne la rend pas
matically admissible or inadmissible. To be admis-  automatiguement admissible ou inadmissible. Pour
sible on appeal, fresh evidence must satisfy the crietre admissible en appel, w@érment de preuve
teria set out irlPalmer. Despite its not having been  nouveau doit rencontrer lesresietablis dans
tested, the court of appeal must assesgthea  l'arrét Palmer. Malgré l'absence de misea ~
facie relevance, credibility and probative value of epieuve, la cour d’appel da@tvaluer quelles sont,
the fresh evidence. It must determine whether tha premere vue, la pertinence, la plausilgliet la
fresh evidence has such probative force that if  valeur probante de la preuve nouvelle. Elle doit
presented to the trial judge and believed it could beeterdiiner si la nouvelle preuve a une force pro-
expected to have affected the result. In the case of  bante telle qu’elle auraisinfle’‘esultat si elle
an expert opinion, the probative value to be  astitpiesente au juge de presmé instance et
assigned to it is directly related to the amount and  que celui-ci lui avaieajoutDans le cas de
quality of admissible evidence on which it relies:  I'opinion d’'un expert, la valeur probaateor-
R. v. Lavalleg, [1990] 1 S.C.R. 852, at p. 897. der est directemerdgeralia quantie”eta la qua-
lite des eléments de preuve admissibles sur
lesquels elle est fomd* R. c. Lavalleg, [1990] 1
R.C.S. 852a’'la p. 897.
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To summarize, the probative value of fresh evi-
dence must be considered in order to determine
whether it is admissible on appeal. To facilitate
determination of the probative value of fresh evi-
dence, it is desirable that it be tested by the party
challenging it. For this purpose, that party should
make a formal motion to the court of appeal and
explain how it wishes to test the fresh evidence.
Failure by a party to test fresh evidence does not
relieve a court of appeal from applying the criteria
established irPalmer.

En rsung, la valeur probante d'uelément de

preuve nouveairdaibnsidiée afin de dfer-
miner son admissibiitappel. Afin de faciliter
ddedmination de la valeur probante de la nou-
velle preuve, il est souhaitable que la partie qui la
conteste la mdttpreuve. Pour ce faire, elle
devrait faire uneteefprinellea’la cour d’appel
etiper de quelle &n elle souhaite mettre la
nouvelle padidmréuve. Le efaut d’une partie
de mettre elétment de preuve nouveaa

I"epreuve ne dispense pas une cour d’appel de I'ap-

plication des crigresetablis dans I'aet Palmer.

The application of those criteria in the context of L'application de ces c#res dans le contexte

an appeal from a sentence will inevitably be influ-
enced by the specific characteristics of the sentenc-
ing process, even though the criteria for the admis-

d’'un appel de sentence eé@tahilement teimé
par les partasuf@opres au processus ater”
mination de la pednee i;a la base, les cri-

sion of fresh evidence remain fundamentally theeres” d’admission d’'une preuve nouvelle demeu-

same. | will now briefly consider some of these

rent leem@sS. Je vais maintenant examiner

specific characteristics and their interaction with ebement quelques-unes de ces particelarét

the Palmer criteria.

D. Application of the Criteria in the Context of an ~ D.

Appeal Against Sentence

As pointed out by Macdonald J.A. lrangille,
supra, the strict rules of a trial do not apply to a
sentencing hearing. For example, hearsay evidence
may be accepted at the sentencing stage where
found to be credible and trustworthy: sBev.
Gardiner, [1982] 2 S.C.R. 368, at p. 414. This
relaxation of the rules is explained by the fact that
the judge must determine the appropriate sentence
for the accused, and to do so must have as much
information as possible about him. In my view, the
Palmer criteria do not compromise the more flexi-
ble nature of the rules relating to the sources and
types of evidence on which judges may base their
sentences. The criteria concerning the admission
of fresh evidence on appeal do not relate to the
sources and types of evidence and do not demand
that the strict rules of a trial apply to fresh evi-
dence proffered on an appeal from a sentence. To
be admissible, the fresh evidence need only be rel-
evant and credible and, when taken with the other
evidence adduced at trial, be expected to have
affected the result. The purpose of the due dili-
gence criterion is to protect the interests and the

leur interaction avec les enes de I'aef Palmer.

Application des critéres dans le contexte d'un
appel de sentence

Comme le souligne le juge Macdonald dans l'af-

fdiamngille, précitée les Egles strictes du pres’
ne s'appliquent’padience relativex la sen-
tence. Par exemple, le juge peut rea@oir des ~

ments de preuve par edire a I'etape de laeter-

mination de la peine s'ils sedibtes et fiables:
\Rirc. Gardiner, [1982] 2 R.C.S. 368a la
p. 414. Cet assouplissemegleslesexplique
par le fait qu'un jugestdoibidér la sentence
appeapeh fonction de I'accasét que, pour ce
faire, il doit disposer des renseignements les plus
complets possibles sur oi&lumon avis, les
eresgtde I'aet Palmer ne compromettent pas cet
assouplissemerghiess quant aux sources et

genres de preuve sur lesquels un juge peut fonder

sa sentence. En effedrdssrekitifsa I'admis-
sion d’'une preuve nouvelle en appel n'ont pas trait

aux sources et genres de preuve et ne commandent

pas quegles strictes du pres s’appliquent
edements de preuve nouveaux soumis en appel
d'une sentenceetRouadmissible, la preuve
nouvelle doit seulestenpértinente, plausible
et susceptible d’avoi suftue esultat si elle
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administration of justice and to preserve the role of  ag#itproduite en preraié instance avec les

appeal courts:; sedd. (P.S), supra. autreseléments de preuve. Le @it de diligence
raisonnable, quard [ui, visea progger l'inrét et
'administration de la justice ed Sauvegarder le
role des cours d'appel: voM. (P.S), precité.

Another specific characteristic of the sentencing Une autre particulagtdu processus de@imi- 31
process that should be emphasized is the impor-  nation de la peine qu’il vaut la peine de souligner
tance of opinion evidence. At the sentencing stage,  est I'importance de la preuve d'dpietape
judges must often consider reports prepared by de l'imposition de la sentence, le juge est souvent
probation officers, correctional service officers, appelconsulter des rapportsepdes par des
psychologists or psychiatrists reporting their opin-  agents de probation, des agents des services cor-
ions concerning the personality of the accused, and  rectionnels, des psychologues ou des psychiatres
his or her chances of rehabilitation and risk of faisdat de leur opinion quamtla personnalit
reoffending. As | have already noted, the probative  de I'&;@es chances dehabilitation et les ris-
value to be assigned to an expert opinion is quesdédive. Comme je I'ai net’plus 6t, la
directly related to the amount and quality of admis-  valeur prolmatzdrden T'opinion d'un expert
sible evidence on which it reliekavallee, supra,  est directement rag a la quanti” eta la quali€
at p. 897. Accordingly, before admitting new opin-  dd&ments de preuve admissibles sur lesquels
ion evidence on appeal, it may be necessary to  elle estdonavallee, précité, a la p. 897. Par
determine the basis of that opinion (for example,  equseht, avant de recevoir une nouvelle preuve
the version of events relied on by the expert, the  d’opinion en appel, kpeutfessaire deetér-
documents he or she consulted, and so forth) and  miner le fondement de cette opinion (par exemple,
to establish whether the facts on which the opinion  la versioneg@sements sur laquelle I'expert
is based have been proven and are credible. s’ese féesl documents qu'il a consst etc.)

et de \&rifier si les faitsa’la base de I'opinion ont
été prou¥s et sont edibles.

Quite often, fresh evidence submitted to an Bien souvent, legléments de preuve nouveaux32

appeal court in the context of an appeal from a sen-  soarmise cour d’'appel dans le contexte d'un
tence relates to events subsequent to the sentence, appel de sentence portentesémedents

or consists of information from the penitentiary  posirs a la sentence ou constituent des
administration relating to an accused’s progress in  informations de ['administrataitergiaire

terms of adjustment and rehabilitation: see, for = concernantetaathe de eddaptation et de
example, Archibald, Lemay, Gauthier, McDow, réhabilitation d’'un accus” voir par exemple les

Riley and Mesgun. It is frequently the case that  affaire&rchibald, Lemay, Gauthier, McDow,

the Crown consents to the introduction of thisRiley et Mesgun. Il arrive fréequemment que la

fresh evidence, since the facts reported are seldom  Couronne cankepteduction de cedéments
controversial: seeEdwards, supra, at p. 28; de preuve nouveaux, car les faits rappqEtent
Gauthier, supra, at para. 14McDow, supra, at  raremeng controverse: voiEdwards, précité, a la

para. 18;Mesgun, supra, at para. 8; and C. Ruby, p. 2Bauthier, précite, au par. 14McDow, pré-
Sentencing (5th ed. 1999), at p. 607. In the case at e,cdl par. 18Mesgun, précitt, au par. 8; et

bar, the appellant consented to the production of  C. Redmgencing (5¢ éd. 1999)a’la p. 607. En

the report by Jacques Bigras, the psychologist. It is  desplappelante a conseatila production du
important to bear in mind that whether or not con-  rapport du psychologue Jacques Bigras. Il est
sent is given, the production of fresh evidence on  important de rappeler que consentement ou pas, la
appeal is possible only with the leave of the court  producticgiémiénts de preuve nouveaux en

of appeal: Hogan, supra, at p. 448. Evidence appel n'est possible qu'avec la permission de la
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relating to events subsequent to the sentence or an  cour d’Hjpgeh, précité, a la p. 448. Leglé-
accused’s rehabilitation process normally meet the  ments de preuve portantessmeesents post”
due diligence criterion, since by their very nature  rieuta Sentence ou sur lemdarche deeadap-
they were not available at the time of sentencing.  tation eelbilitation d’'un accustencontrent
However, in order to be found to be admissible, enégalement le crire de diligence raisonnable,
the evidence must also satisfy the other criteria, car, de par leur naoe, s nétaient pas dis-
particularly the criterion relating to the likelihood  ponibles au moment du prendada sentence.
that the result would be affected. The court of  Toutefois, mite juge admissible, la preuve
appeal may properly take into account the fact that  dmjalément rencontrer les autres erst,
the Crown has consented or that admission is  notamment cetrg dlisceptible d'influer sur le
uncontested particularly when assessing the releesultdt. Le consentement de la Couronne ou l'ab-
vance, credibility and probative value of fresh  sence de contestationeggitinémentetre pris
evidence. en consigation par la cour d’appel, notamment
lors de sorevaluation de la pertinence, de la plau-
sibilite et de la valeur probante de la nouvelle
preuve.

Having completed my review of the concepts of Ayant compé&t mon examen des concepts d'ad-
admissibility and probative value and of the spe-  misstbidit’de valeur probante et des particula-
cific characteristics of the sentencing process, | esridll processus detdfmination de la peine, je
now turn to the application of tHealmer criteria  passe maintenast I'application des crres de
to the two reports in question in the instant case.  dfd@almer aux deux rapports en cause dans la

présente affaire.

E. Application to the Case at Bar E. Application a I’ espece

In this case, the majority of the Court of Appeal En I'esgece, la majord” de la Cour d'appel a
found (at para. 16) that the report by the psycholo- e j(mi par. 16) que le rapport du psychologue
gist, Mr. Daigle, was admissible because it Dakgfieit’admissible parce qu'il faisait ressortir
explained the respondent’s past in greater detail avec plustdiisdé pass'de l'intimé et faisait
and showed his personality from a perspective that  voir sa persers@lg’une perspective qui n'ap-
was not evident in the trial record. The report by  paraissait pas au dossier da@iastance. Pour
the psychiatrist, Dr. Morissette, was admitted in  ce qui est du rapport du psychiatre Morissette, il a
evidence because it shed additional light orett recu en preuve parce qu'il apportait eoldi-
Mr. Daigle’s report (para. 17). In my opinion, rage additionnel au rapport du psychologue Daigle
these grounds are inadequate to justify the admis-  (par. 17). Ces raisons ne sont pas suffisantes, selon
sion of those two reports, since they could justify  moi, pour justifier 'admission de ces deux rap-
the admission of a very broad range of additional  ports, car elles pourraient justifier I'admission d'un
evidence on appeal. Furthermore, the admission afventail tes large dléments de preuve suppl’
any evidence on appeal which merely adds certain ~ mentaires en appel. En outre, recevoir en appel
details to or clarifies the evidence adduced at trial  toute preuve qui ajoute ceetailsada preuve
would be contrary to th@almer criteria and the  produite en preamé instance ou qui clarifie celle-
limited role of appellate courts in respect of sen-  ci serait contraire aaresrile I'aef Palmer et
tencing. au ofe limité des cours d’appel en et de

détermination de la peine.

In my view, neither of these two reports should A mon avis, aucun des deux rapports n'aurait d”
have been admitted in evidence. It is worthwhile toetre admis en preuve. Il est utile de reproduire de
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reproduce the applicable criteria again, that is, the
criteria set out irPalmer:

nouveau lesesrigipplicables, c’'estdire les

criteres enun€rés dans l'aef Palmer, avec les

adaptations ecessaires:

(1) The evidence should generally not be admit-
ted if, by due diligence, it could have been
adduced at trial provided that this general princi-
ple will not be applied as strictly in a criminal
case as in civil cases.

(2) The evidence must be relevant in the sense
that it bears upon a decisive or potentially deci-
sive issue relating to the sentence.

(3) The evidence must be credible in the sense
that it is reasonably capable of belief.

(4) The evidence must be such that if believed it
could reasonably, when taken with the other evi-
dence adduced at trial, be expected to have
affected the result.

1. Report by the Psychologist, Mr. Daigle

The report by Mr. Daigle, a psychologist, is rel-
evant in that it expresses opinions regarding the

(1) On ne dew@étalément pas admettre un

elément de preuve qui, avec diligence raisonna-

ble, auragtpuproduit en prerare instance,

a condition de ne pas appliquer ce principe
ergral de magte aussi stricte dans les affaires
criminelles que dans les affaires civiles.

(2) La preuvestdwipértinente, en ce sens
gu’elle doit porter sur une quesstisivel ou
potentiellemeaisiye quantla sentence.

(3) La preuveeteitplausible, en ce sens
gu’on puisse raisonnablement y ajouter foi.
(4) La preuvestteitélle que si I'on y ajoute
foi, on puisse raisonnablement penser qu’'avec
les aele®nits de preuve produits en pre-
rare instance, elle aurait indusur le esultat.

1. Rapport du psychologue Daigle

Le rapport du psychologue Daigle est pertinent?:6

car celui-ci se prononce sur la peestealit”

respondent’s personality, dangerousness and risk e, @ dangerositét les risques decidive. De

of reoffending. In addition, this report is reasona-
bly capable of belief, particularly in that it was pre-

plus, on peut raisonnablement ajoatee fiap-

port, d'autant plus quétéapiépag de fapn

pared independently and not at the request of the epemldante et noam la demande de I'intien”Par

respondent. In addition, it can be concluded that
this report satisfies the due diligence criterion.
Although Mr. Daigle relied on facts prior to sen-

tencing and the respondent could have sought the

opinion of another psychologist concerning his
personality and dangerousness, this particular
report was not available at the time of sentencing
and the respondent could not have obtained it
before sentencing. This report was prepared for
classification purposes for Correctional Service
Canada, while the respondent was at the Regional
Reception Centre in @bec.

ailleurs, il est possible de conclure que ce rapport
particulier respectedeectlié’ diligence raisonna-

ble. Bien que le psychologue Daigle se seit fond”

sur des faitgewanstau pronomcde la sentence
et que liatiaurait pu solliciter I'opinion d’'un

autre psychologue ajsantpersonnadit’et sa
dangerastrapport particulier etait pas dis-

ponible au moment du mratete 'sentence et
I'iatim@urait pas pu I'obtenir avant. En effet, ce
rappodtéarédigg a des fins de classification

pour le compte des services correctionnels

canadiens, alors que I'inénsé trouvait au Centre

régional de eception de Qebec.

Despite the foregoing, | find that Mr. Daigle’s
report should not have been admitted in evidence
by the Court of Appeal, since its probative value is
not such that if it had been presented to the trial
judge it might have affected the result. | note, first,
that Mr. Daigle did not look into the proceedings

Malgré ce qui pecede, je conclus que le rappor

37

du psychologue Daigle n'auraitpasrdl en

preuve par la Cour d’appel, car sa valeur probante
n'est pas telle qu’il aurait pu influer esultatr”

s'il agtlitpesent” au juge de premie instance.

Je note tout d’abord que le psychologue Daigle n'a
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at trial, did not read the testimony and did not con-
sult the court documents (p. 1 of the report). While
he did not prepare his report at the respondent’s
request, he relied only on his version of the facts.
That version portrays the respondent as a victim
who did not wish to commit the robbery and was

allegedly acting in response to threats by his
accomplices (pp. 1-2 of the report). This account
makes no mention of the violence and the threats
against the child. In addition, according to the

report, Bertrand Fortier attacked the respondent
rather than the reverse (p. 2 of the report). As well,
the respondent told Mr. Daigle that he wanted to

pas pris connaissance dERI@®En prereie
instance, n'a pas knleftiages ni conseltes
documents de la cour (p. 1 du rapport). Bien qu'il
n'ait pgysaEr 'son rappora la demande de I'in-

e tihmie se fonde que sur sa version des faits. Or,

cette versiesepté l'intine commeetant une

victime qui ne voulait pas commettre le vol et qui
aurait agi sous la menace de ses complices (pp. 1
et 2 du rapport). La violence et les menaaes faites °
I'enfant sowatciges du ecit. De plus, selon le
rapport, ce serait Bertrand Fortier qui seeserait jet”
sur I'mtenhhon l'inverse (p. 2 du rapport). En

outre, I'mtimnaffirm€ au psychologue Daigle

gu’il avait voulu commettre ce vol afin de ramener
algy de lui son ex-compagne (p. 7 du rapport).

commit the robbery in order to win back his for-
mer girlfriend (p. 7 of the report).

La version des faits qui est rapmmtdans le
rapport du psychologue Daigle exstndi#i bien
edesds de celle que l'intiend doneé sous ser-

ment en peFmiinstance. Je ne souligne que les

The version of the facts set out in Mr. Daigle’s
report differs in quite a few respects from the ver-
sion given by the respondent under oath at trial. |
will point out only the most obvious contradic-

tions: the respondent stated during his testimony
that he wanted to commit the robbery to repay a
drug debt; that he planned the crime with one of

contradictions lesvidiemtes: I'inting a affirme
dansesonighage avoir voulu commettre le vol
pour rembourser une dette de drogue; avoir plani-

his accomplices; and that he grabbed Bertrande Idi’coup avec un de ses complices; et avoir

Fortier while he was sitting in the living room.

agrpBertrand Fortier alors qu'dtait assis dans

le salon.

It is true that the version of the facts set out in
Mr. Daigle’s report is not wholly inconsistent with

Il est vrai que la version des faits rappertians
le rapport du psychologue Daigle n'est pas com-

the respondent’s testimony at trial. In that testi- et@ihent incompatible avec lentoignage de

mony, the respondent also sought to portray him-
self as a victim by claiming that he did not want to
commit the robbery; that he would have run away
if the opportunity had presented itself; and that he
was only following the orders of his accomplices
when he tied up the Fortier boy, put a cartridge in
his mouth and took him hostage. However, the
respondent’s testimony is confused and full of con-
tradictions, and is also inconsistent with the
account given by the Fortier family. The trial judge
clearly rejected the respondent’s version of the
facts. He found that the crime was planned (pp. 4-6

of the reasons) and that the respondent scratched

l'iatiem prenere instance. Dans soenioi-

gnage, liatim” aussi tept'de se mSenter
comme une victime en soutenant qu’il ne voulait
pas aller commettre le vol; qu'il se seead’'ibauv”

en avait eu l'occasion; et qu'il ne faisaieiqu’ob”
aux ordres de ses complices lorsqu’ilalattach”
jeune Fortier, lui a mis une cartouche dans la bou-
che et I'a pris en otage. Toutefeisplgniage

de l'ietiest confus et bowrde contradictions,

en plustrd’"incompatible avec leecit des

membres de la famille Fortier. Le juge degremi’
instance n'a clairement pas retenu la version des
faits ded'irtianconclu que le coup avaie”

the face of the Fortier boy with his weapon (p. 6 of epa (pp. 4a 6 des motifs), que lintimavait
the reasons) and threatened to kill him severabgratigrg le visage du jeune Fortier avec son arme

times (p. 4 of the reasons). He also stated, at p. 7 of
sieurs reprises (p. 4 des motifs). |l affieqede-

his reasons:

(p- 6 des motifs) et I'avaie denmaotta’ plu-

menta la p. 7 de ses motifs:
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[TRANSLATION] Your submissions at the beginning of the ét& beaucoup question depuis vos espritations, au
sentencing submissions dealt a lot with how you were in ebutides regsentations sur sentence, que vetisz’

fact a victim, | was talking about bad luck just now, we effectivement une victime, je parlais de malchance tout
choose our friends, we choose our girlfriends. Whera I'héure, on choisit ses amis, on choisit ses compagnes.
something goes wrong, you can't always blame other Quand quelque chose ne marche pas, il ne faut pas tou-
people. jours keer les autres.

It is quite clear from an exchange between the trial |l ressort aussi clairemergatiange qui s'est
judge and counsel for the respondent just before  produit entre le juge derprersiance et I'avo-
sentencing that the judge did not assign much cat de lénjirsfe avant le pronoaede la sen-
weight to the defence theory that the respondent tence que le juge n’accordait pas beauesup de cr’
was a victim in this case. dit [a tFeorie de la dfensea’l'effet que l'intimg

était une victime dans la gsénte affaire.

Mr. Daigle therefore relied on a version of the Le psychologue Daigle s'est donc fenslir une 40

facts that was not accepted by the trial judge, or on  version qui n‘etpasténue par le juge de pre-

facts that were not established in evidence. Since eremiistance ou sur des faits qui n'ont p#s ~

the probative value of an expert opinion dependtablis en preuveEtant done” que la valeur pro-

on the amount and quality of admissible evidence  bamtecorden 1'opinion d’'un expert dpend de

on which it relies l(avallee, supra, at p. 897), |  la quanétet de la quakt’deseléments de preuve

find that little probative value can be assigned to  admissibles sur lesquels elle est (fondllee,

the psychologist’'s report prepared by Mr. Daigle. eqit, a la p. 897), je conclus qu'on ne peut

Having regard to that low probative value and the  accorder qu'une faible valeur probante au rapport

fact that the trial judge, on passing sentence, epag par le psychologue Daigle. Compte tenu de

stressed the seriousness of the offences committed  cette faible valeur probante et du fait que le juge de

by the respondent rather than his personality, | am  greminstance a surtout ingstlors du pro-

of the view that Mr. Daigle's report would not  n@ndé la sentence, sur la gravités infractions

have affected the result if it had been introduced at  commises par diptunst que sur sa personna-

trial with the other evidence. Accordingly, the elitje suis d'avis que le rapport du psychologue

Court of Appeal should not have admitted it in evi-  Daigle n'aurait paseirdiu’le esultat s'il avait

dence, since it does not meet tPemer criteria. et produit en premare instance avec les autres
éléments de preuve. Par cegsént, la Cour d’ap-
pel n'aurait pas ale recevoir en preuve, car il ne
rencontre pas les ceites de I'amet Palmer.

2. Report by the Psychiatrist, Dr. Morissette 2. Rapport du psychiatre Morissette

The report prepared by Dr. Morissette, a psychi- Le rapport pepag par le psychiatre Morissette 41
atrist, does not meet the due diligence criterion.  ne respecte pagie datdiligence raisonnable.
It is dated March 17, 1998, that is, more than Il est dat17 mars 1998, soit plus d’'un anespr’
a year after sentencing. Unlike the report by the le pranalecla sentence. Contrairement au rap-
psychologist, Mr. Daigle, Dr. Morissette’s opinion  port du psychologue Daigle, I'opinion du psychia-
was solicited by the respondent. | agree with  tre Morisse## aollicite par l'intin€. Je par-
Chamberland J.A. that the respondent, by exercis- tage l'avis du juge Chamberland selon lequel
ing minimal diligence, could have sought this  l'ingmaurait pu, avec un minimum de diligence,
opinion before sentence was passed and submitted  solliciter cette opinion avant legpdenlansen-
Dr. Morissette’s report to the trial judge for the tence etsenter le rapport du psychiatre
purpose of countering the probation officer's opin-  Morissette au juge deguesimstance dans le but
ion concerning his personality (skkesgun, supra,  de contredire I'opinion de I'agent de probation sur
at para. 8). sa personnalifvoir Mesgun, précité, au par. 8).
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Nonetheless, failure to meet the due diligence
criterion is not always fatalWarsing, supra, at

Néanmoins, le efaut de satisfaire au @it de

diligence raisonnable n’est pas toujours fatal:

para. 51. It is therefore necessary to consider thé/arsing, précit, au par. 51. |l faut donc examiner

other three criteria set out Ralmer in order to
determine whether their strength is such that fail-
ure to satisfy the due diligence requirement is
overborne:R. v. McAnespie, [1993] 4 S.C.R. 501,
at pp. 502-3.

Like the psychologist's report prepared by
Mr. Daigle, the psychiatrist’s report written by Dr.
Morissette is relevant, since it communicates an
opinion concerning the respondent’s personality,
danger to others and risk of reoffending. Further-
more, there is nothing to indicate that it is not rea-
sonably capable of belief, even though it was pre-
pared at the respondent’s request. However, its
probative value is low. Like the psychologist,
Mr. Daigle, Dr. Morissette based his opinion on a
version of the facts that was not established or
adopted at trial. Although he reviewed the report
prepared by the probation officer, he does not seem
to have read the testimony or consulted the trial
transcript. His description of the events of June 22,
1996, is very brief and does not reflect the serious-
ness of the offences committed or the violence
employed. Furthermore, the respondent gave Dr.

les trois autres @resenunerés dandalmer afin

elerdiiner s'ils ont un poids tel qu’ils I'empor-
tent sur 'omission de satisfaireeae detdili-

gence raisonnabk: c. McAnespie, [1993] 4
R.C.S. 501, aux pp. 502 et 503.

Comme le rapport ppag par le psychologue
Daigle, le rappoedigg par le psychiatre
Morissette est pertinent, car il communique une
opinion sur la persentaliintimé, sa dangero-
e sitles risques decidive. En outre, rien n'in-
dique qu’on ne puisse raisonnablement y ajouter
feimes'il agte pepak a la demande de ['in-
e.tid€pendant, sa valeur probante est faible.
linstar du psychologue Daigle, le psychiatre
Morissette aefend opinion sur une version des
faits qui n'atpasablie ou retenue en presme’
instance. Bien qu'il ait pris connaissance du rap-
pepaprpar I'agent de probation, il ne semble
pas avoir liefesighages ni conseltla trans-
cription de ce qui €emiéden premdfe ins-
tance. La description qu'il favéesnents du
22 juin 1996esstanirte et ne refle pas la gra-
e dés infractions commises ni la violence qui a

Morissette an explanation that was completely difett émploge. De plus, l'intine"a done”au psy-

ferent from the explanation he gave under oath in
respect of his participation in the events. At p. 15
of the report we read:

chiatre Morissette une explicatioreteamapt’
edéfite de celle qu'il a doer’sous serment en

ce qui concerne sa participationeaémements.

On peut lirea’ la p. 15 du rapport:

[TRANSLATION] Mr. Levesque now explains that at the
time of his arrest and when he arrived at the peniten-
tiary, he did not to want to say that he had committed a
robbery for a woman . . ., he did not want to say that he
was so dependent on a woman that he would commit a
robbey . .. He felt that it would look “better” if he
explained the reason for his robbery in terms of a drug
debt. He is now telling us that he never had a drug debt,
that he never cheated a drug dealer. According to his
explanation, the only purpose of the robbery was finan-
cial gain in order to impress Francine, since
Mr. Levesque felt that if he had more money she might
come back to him.

In addition, none of the details of the respondent’s
love life referred to by Dr. Morissette were estab-
lished in evidence at trial. Thus, for the reasons |

MeveSsque expligue maintenant que lors de son arres-
tation et lors de see auighitencier, il ne voulait
pas dire qu’il avaitpeol’ une femme [...], il ne
voulait pas dire edaifl suffisamment efendant
d’'une femme pour voler [. . .] Il avait I'impression qu'il

paraait “mieux” s'il expliquait le motif de son vol par

une dette de drogue. Il nous dit maintenant qu’il n'a
jamais centlaatiette de drogue, qu’il n’a jamais
drandfevendeur de drogue. Il explique que le seul

but dwetad Gn gain financier pour impressionner
Francine, &tekfue ayant I'impression que s'il avait

plus d’argent, elle pourrait @vWeinir

En outre, toustladsdde la vie amoureuse de
lirgiralxquels efere le psychiatre Morissette
n‘ont gl@Ltablis en preuve en premg ins-
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stated concerning the psychologist's report by tance. Donc, pour les raisons gepoji@es
Mr. Daigle, | find that the psychiatrist’'s report by  pour le rapport du psychologue Daigle, je conclus
Dr. Morissette is of little probative value and que le rapport du psychiatre MorisseteEdgoss”
would not have affected the result if it had been  une faible valeur probante et n'aurait gasunflu”
adduced at trial with the other evidence. ésultat s'il avaitete produit en prerere ins-

tance avec les autrefments de preuve.

In my view, as in McAnespie, supra, at A mon avis, comme dans l'affaifélcAnespie, 4
pp. 502-3, “the strength of the other factors is not eciigé, aux pp. 502 et 503, «les autres facteurs
such that failure to satisfy the due diligence  n’ont pas un poids tel eedesplils 'empor-
requirement in this case is overborne by the other  tent sur I'omission de satisfaireesu deitla
factors” (emphasis in original). Accordingly, the  diligence raisonnable» (seuligms ['original).
report by the psychiatrist, Dr. Morissette, should  Paregmnesnt, le rapport du psychiatre Morissette

not have been admitted in evidence on appeal. n'aurait pégreladmis en preuve en appel.
VI. Disposition VI. Dispositif

For the foregoing reasons, | would allow the Pour les motifs qui mdedent, je suis d'avis 45
appeal, set aside the judgment of the Court of  d’'accueillir le pourvoi, d’annuler le jugement de la
Appeal of Quebec and, for the reasons stated by = Cour d’appel eheQet, pour les raisons don-
Chamberland J.A., substitute a sentence of impris-eesrpar le juge Chamberland, de substituer une
onment for eight years and six months for the sen-  peine de huit ans et six mois efatara’ la
tence imposed by the trial judge. peine ingmgar le juge de prearg instance.

The following are the reasons delivered by Versiondaszse des motifs rendus par
ARBOUR J (dissenting) — | have had the benefit LE JUGE ARBOUR (dissidente) — J'ai pris con- 46
of the reasons of my colleague, Justice Gonthier,  naissance des motifs de neguecdd juge
on this appeal. With respect, on the very particular ~ Gonthier danss$entrpourvoi. En touteet-
facts of this case, | believe that the majority of the  rence, j'estime qu’en raison desfajparnticu-
Court of Appeal was entitled to admit the reports  liers de émgnte affaire la majoeitde la Cour
prepared respectively by Marc Daigle and Dr. d'appel pouvait admettre en preuve les rapports
Louis Morissette. Here, the trial judge fundamen- edigds respectivement par M. Marc Daigle et
tally mischaracterized the principal crime, of  par leLDuis Morissette. En I'egze, lorsqu’il a
which the respondent had been convicted, in deter-eterdiiré la peine juste et approge, le juge du
mining the just and appropriate sentence, with the g®a fondamentalement mal qualifé crime
result that the Court of Appeal was, for all intents  principal dont I'iataméaitet® reconnu coupable,
and purposes, required to sentence afresh. In these  de sorte que la Cour céafmpees fins utiles
specific circumstances, it was for the Court of u déterminera nouveau la peine. Dans ces cir-
Appeal to equip itself, pursuant to its broad statu-  constances pares,lil revenait la Cour d’ap-
tory discretion under s. 683(1) of th@riminal pel de se doter, en application du large pouvoir dis-
Code, R.S.C., 1985, c. C-46, with whatever evi- etiwhnaire que lui coefe a cet €gard le
dence it deemed fit and necessary to decide the par. 683(1¢ode criminel, L.R.C. (1985),
guestion of sentence. Accordingly, | would dismiss  ch. C-46, desténitent de preuve qu’elle croyait
the appeal. utile etatessaire pour statuer sur la question de la
peine. Par comsjuent, je rejetterais le pourvoi.
I am in general agreement with the statement of Dans I'ensemble, je suis d’accord avec I’e>€pos47
the law governing the admission of fresh evidence  que fait moegeo®) aux par. 1@ 22 de ses
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in appeals against sentence, provided by my col-  motifs, du @gigsdnt I'admission dléments
league at paras. 16-22 of his opinion. However, in  de preuve nouveaux dans les appela relatifs
view of the fundamental error committed by the  peine. Toutefois, compte tenu de I'erreur fonda-
trial judge, | do not believe that the principles  mentale commise par le juge @sp@oe crois
articulated by Gonthier J. are germane to the dis-  pas que les prianipess’ par le juge Gonthier
position of this appeal. | must also emphatically  sont pertinents en ce qui concerne l'issee du pr’
disagree with Gonthier J. th&. v. Lavallee,  sent pourvoi. Je suis en outre fortement esad-
[1990] 1 S.C.R. 852pgr Wilson J.), applies as  cord avec le juge Gonthier sur un autre point, puis-
stringently as he suggests in the sentencing con- a gwon avis l'amet R c. Lavallee, [1990] 1
text. R.S.C. 852 (le juge Wilson), ne s’applique pas
aussi strictement qu'il le pténd en matire de
détermination de la peine.

The Court of Appeal was unanimous that the La Cour d’appel a jugé I'unanimig que le juge
trial judge erred in concluding that kidnapping for  du p@vait commis une erreur en concluant
ransom was the dominant offence committed by  quedierhent en vue d’obtenir une camgtait
the respondent. There is no challenge before us to  linfraction dominante commise pae.|'Pim’
the unanimous conclusion of the Court of Appeal  sonne n’a cerdestint nous la conclusion una-
that robbery was the central, predominant offence,  nime de la Cour d’appel selon laquelle le vol quali-
the hostage-taking being merelyRRNSLATION]  fie constituait I'infraction centrale et dominante, et
“ancillary to the main criminal operation carried la prise d'otagfait” seulement «accessoige °
out by the [respondent] and his cohorts” ([1998]  &oation criminelle principale mer’ par I'[in-

Q.J. No. 2680 (QL), at para. 35). Bnét ses acolytes» ([1998] A.Q@ B680 (QL),
au par. 35).
The trial judge’s initial error in identifying kid- L'erreur qu'a commise aueghart le juge du pro-

napping as the TRANSLATION] “central matter e$ en consigfant I'enEvement comme «le fait
alleged” against the respondent, which he central reprochTintimé, fait qu'il a dcrit
described asTRANSLATION] “one of the most seri-  comme «l'un des crimes les plus graves au Code
ous crime in the Criminal Ced . .right after mur-  criminel [. . .] juste deaié le meurtre» (voir C.Q.,
der” (see C.Q., No. 505-01-008036-960, February © 506-01-008036-960, 1®¥trier 1997 a’la p. 2),
19, 1997, at p. 2), tainted his entire analysis, and & Vieiisemble de son analyse et an&d’in-
produced a sentence that did not accurately reflect  fliction d’'une peine qui etairgfbs aelquate-
the circumstances of the offence. The Court of ment les circonstances de l'infractiaohéal¢”
Appeal’s task was thus not simply to assess the fit-  la Cour d’appel ne consistait donc pas simplement
ness of the sentence imposed at first instance, and, erifier la justesse de la peine inflig en pre-
to this end, to determine the admissibility of the emaiinstance ef Cette fina ddcider de I'admis-
reports tendered by the respondent as fresh evi-  siliéis rapports produits en appel par I'ietim”
dence on appeal. Instead, having set aside the sem-titre "déléments de preuve nouveaux. Au con-
tence, the Court of Appeal was required to inter-  traire, agearE la peine, la Cour d’'appel devait
vene essentially for the purpose of sentencing the  intervenir, essentiellement afinedienar owu-
respondent anew. In these circumstances, | believe  adaudstermination de la peina infliger a
that the Court of Appeal was entitled to consider liminDans ces circonstances, j'estime que la
what it deemed to be evidence relevant to the exer-  Cour d’appel avait le droit de prendre ea consid”
cise of determining a just and appropriate ration ce qu'elle estietat deseléments de
preuve pertinents pouetérminer la peine juste et
approprée.A l'instar du juge chargde @&terminer
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sentence. Like a sentencing judge, a court of la peine, une cour d'appel doit, en pareilles cir-
appeal, in circumstances such as these, must constances

ha[ve] wide latitude as to the sources and types of evi- joui[r] d’'une grande latitude pour choisir les sources et
dence upon which to base [its] sentence. [It] must have le genre de preuves sur lesquelles [elle] peut fonder sa
the fullest possible information concerning the back- sentence. [Elle] doit disposer des renseignements les
ground of the accused if [it] is to fit the sentence to the plus complets possibles suedédesms” de I'acces”
offender rather than to the crime. poatelminer la sentence en fonction de I'aecphi-

tot gu’en fonction de linfraction.

(R. v. Gardiner, [1982] 2 S.C.R. 368,per (R c. Gardiner, [1982] 2 R.C.S. 368, le juge

Dickson J. (as he then was), at p. 414.) Dickson (plus tard Juge enaclkef), 414.)
This “wide latitude” reflects the legal environ- Cette «grande latitude» reft le contexte juri- 20

ment of a sentencing hearing — describe®.in.  dique d’'une audience det@rmination de la peine

M. (C.A), [1996] 1 S.C.R. 500, at para. 92, as an  eerité dans l'aef R. c. M. (C.A), [1996] 1

“inherently individualized process” — wherein the  R.C.S. 500, au par. 92, comme un «processus

sentencing judge’s task is to develop a composite  iemmsment individualess — ai la Biche du

picture or understanding of the offender, including  juge qui inflige la peine comsidégager une

his past and present circumstances as well as his  image ouebemgon de I'acces notamment

prospects for rehabilitation and the danger that he  de sa situatiae ggssente ainsi que de ses

will re-offend, with a view to crafting a just and  chances eladeptation et des risques quélci

appropriate sentence. In this environment, as was  dive, en vue de prononcer une peine juste et appro-

recognized inGardiner, supra, at p. 414: pee. Dans ce contexte, tout comme ileg ~

reconnu dans l'aet"Gardiner, précité, a la p. 414:

... it is manifest that the judge should not be denied an. . il est manifeste qu’on ne doit pas enlever au juge la
opportunity to obtain relevant information by the impo- possaititobtenir des renseignements pertinents en
sition of all the restrictive evidential rules common to a imposant toutes les restrictionegtEss dé preuve
trial. . . . applicables un proes . . .

It is commonplace that the strict rules which govern Tout le monde sait qeglles strictes quiedissent
at trial do not apply at a sentencing hearing and it would leeprae’ s’appliquent pas I'audience relative la
be undesirable to have the formalities and technicalities sentence et il n'est pas souhaitable d'imposer la rigueur
characteristic of the normal adversary proceeding pre- et le formalisme quiedaemtt’'normalement notre
vail. The hearsay rule does not govern the sentencing emsgstie proedures contradictoires. Lagle interdi-
hearing. Hearsay evidence may be accepted where samdeeuné s’applique pas aux audiences relatives
found to be credible and trustworthy. aux sentences. On peut receveieaents de preuve

par ou-dire s'ils sont cedibles et fiables.

The holding inLavallee, supra, that the weight La régle énon&e dans l'aef Lavallee, précite, 21
properly attributable to expert opinion is a direct  selon laquelle le poids qu'il convient d’acaorder °
function of the amount and quality of admissible  I'opinion d'un expert est directera@nfaliquan-
evidence on which it is based, is a product of the e €itd la quali€ deseléments de preuve admis-
general rule governing the inadmissibility of hear-  sibles sur lesquels elle esefadidoule de la
say evidence at trial, where considerations of pro-egler’grérale qui egit I'inadmissibilie du ou
bative value are critical to the presumption of inno-  dire augmoar les considfations relatives la
cence and the fundamental fairness of the trial  valeur probante sont cruciales esolagion
process. The sentencing environment is entirely  d'innocenceegui” fondamentale requise au
different and permits, indeed encourages, recourse eg@rbe contexte de latErmination de la peine
to evidentiary materials that would not be appro-  est aofdit different; il permet et ehe encou-
priate in the determination of guilt or innocence. rage le recaulsseléments de preuve qui ne
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Hearsay evidence is admissible in sentencing pro-  seraient pas agppari’ statuer sur la culpabi-
ceedings (see s. 723(5) of tBede). For example,  lg"ou I'innocence. Le otdire est admissible dans
probation officers’ reports, produced pursuant to le cadre deedums de etermination de la
s. 721 of theCode, will inevitably contain opin-  peine (voir le par. 723(5) Gude). Par exemple,
ions and hearsay of the type that would not be les rapports des agents de probation admissibles en
admissible at trial. Similarly, victim impact state-  preuve, conformanta I'art. 721 duCode, con-
ments, prepared in accordance with s. 722(2) of tiennemvitablement des opinions et du
the Code, must be considered by the sentencing I-dit€, éléments qui ne seraient pas admissibles
judge, and may be given whatever weight the sen-  awepr@E mnetne, les dclarations des victimes,
tencing judge sees fit, regardless of the fact that epgges conformament au par. 722(2) ddode,
they often contain non-expert opinions and hearsay  doatemfpfises en congdition par le juge qui
information that would have no probative value, etedinine la peine, et il peut leur accorder le poids
even if relevant, in the trial proper. Finally, qu'il estime appmpiiidipendamment du fait
s. 724(1) of theCode explicitly provides that “[iln  qu’elles contiennent souvent des opinions
determining a sentence, a court may accept asemamiant pas d'experts et des renseignements
proved any information disclosed at the trial or at  constituant dedioei’qui, némes s'ils etaient
the sentencing proceedings. . .". pertinents, n'auraient aucune valeur probante au
progs lui-néme. Finalement, le par. 724(1) du
Code indique expresshent que «[l]e tribunal peut,
pour dterminer la peine, conger comme
prouvgs les renseignements qui sont eed” sa
connaissance lors du pexou dans le cadre des
procddures de etermination de la peine . . .».

In my opinion, the nature of the sentencing pro- Selon moi, la nature du processus d&edhina-
cess, and of the statutory rules that govern it, con-  tion de la peine egles €gales quiegissent
template that the sentencing court should have the  ce processusaviassuirer que le tribunal qui
benefit of “the fullest possible information con-  prononce la peine dispose «des renseignements les
cerning the background of the [offender]”, from  plus complets possibles sur éesdertts de I'ac-
the widest array of sources. It is therefore inappro- esust que ces renseignements proviennent du
priate to tie the probative value of evidence ten-  plus lavgatail de sources possible. Il n'est par
dered under these rules to the probative value of ecpmsit pas appropride lier la valeur probante
evidence proffered at trial, and thus, more specifi- eléménts de preuve produits en vertu de ces
cally, to assess the weight of an expert opinion oneglesa’ la valeur probante det#ments de preuve
the basis of the quantity and quality of non-hearsay  produits aesret ainsi, plus pcigment, de
evidence introduced to support that opinion. etetfminer le poidsa ‘accordera I'opinion d'un
Indeed, such a requirement would largely rob the  expert en se fondant sur leidatglali’des
permissive use of hearsay, recognized an&léménts de preuve ne constituant pas dudiva’
endorsed by this Court iGardiner, supra, of all  qui ontet® dBpo&s au soutien de cette opinion. En
its utility. A sentencing court must be entitled to  fait, une telle exigence aurait pour effet de rendre
receive and rely on any credible and trustworthy illusoire la possitllittiliser le oudire, qui a
evidence which assists it in obtaining as completet reconnue et approe®” par notre Cour dans
an understanding of the offender as possible. The et'&@afdiner, précité. Le tribunal qui dfermine
extent to which evidence presented on sentencing  une peingtréoitutoriea recevoir touelément
conflicts with the facts upon which the conviction  de preuwibté et fiable qui I'aidea compren-
was founded is a matter for the sentencing courtto  dre aussi etempht que possible la situation
take into consideration, but is not, as such, a matter efimgdiant, ea’se fonder sur un telément. La
for exclusion of the evidence in question. A mesure dans laquelleele&iment de preuve
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sentencing court is entitled to discount any part of esené” dans le cadre de lat@rmination de la
an expert opinion that may be based on a misap-  peine est incompatible avec les faits sur lesquels
prehension of the circumstances of the offence as  reposeclaration de culpabibt'est un facteur
found by the trial judge, while making use of any  qui die "pris en consatation par le tribunal
insight that the opinion may properly provide into  cleadg @éterminer la peine, mais qui ne justifie
the personality of the accused, his personal and pas en soi I'exclusioslédectit de preuve en
emotional life, as well as his dangerousness and  question. Le tribunattguinohe la peine a le
risk of recidivism. droit de rejeter toute partie de l'opinion d'un
expert qui est foreE sur une mauvaise corapr’
hension des circonstances de Tlinfraction, telles
gu’elles onteté ddtermirées par le juge du pres,
mais il peut utiliser toueclairage que jette I'opi-
nion de I'expert sur la personnalitie I'accus, sa
vie personnelle et affective, ainsi que sa dangero-
sité et les risques qu'ilecidive.

In the case at bar, while | accept that the Daigle En I'espece, neéime si jadmets que les rapports53
and Morissette reports each contain an account of  Daigle et Morissette contiennent tous deitix un r’
the events surrounding the offences committed by ed@sements entourant les infractions commises
the respondent that differ from facts accepted by  par I'mui différe des faits retenus par le juge
the trial judge, | cannot agree that they are of little  du gBpfe ne peux souscrieel'opinion selon
probative value. laguelle ces rapports n'ont qu’'une faible valeur

probante.

In my opinion, it was open to the Court of A mon avis, ilétait loisiblea la Cour d'appel de 54
Appeal to find both reports sufficiently credible  comsiEl” que les deux rappomsaient suffisam-
and trustworthy to assist in the development of a  meatliloiés et fiables pour I'aider se faire une
fuller picture of the respondent, based as they were  image plusetendgl T'intin€, puisque ces rap-
on the experts’ face-to-face psychological assess-  ptaisnt fonés sur IEvaluation psychologique
ment and evaluation of the former. As such, | faite par les expeléssuite de leur rencontre
believe that the Court of Appeal was entitled to  avec l'iatifar consuent, j'estime que la Cour
consider and rely on all or part of the opinions  d'ambeit autorisea se fonder sur tout ou partie
offered therein in sentencing the respondent. Even  des opinions egpridens ces rapports pour
though the Daigle and Morissette reports were ten-eterdiiner la peina infliger a I'intimé. Méme si
dered as fresh evidence on appeal, they were not les rapports Daigle et MorissetigBsent's
tendered simply to demonstrate that the sentence  comnedédents de preuve nouveaux en appel,
imposed by the trial judge was unfit, in light of the il n’ont p#sihtroduits seulement dans le but de
subsequent opinions offered by these experts. Asemoditrer que la peine infég par le juge du pro-
indicated above, the sentence imposed by the trialesétait inappropee, eltegard aux opinions expri-
judge was unfit because of his misunderstanding of eesrsubsjuemment par ces experts. Comme je
the central offence of which the respondent was I'ai ditdlémment, la peine infligg par le juge
convicted. Having set aside that sentence, the  duepHiait inappropee parce qu'il avait mal
Court of Appeal was free to admit any evidence  saisi qetdle I'infraction centrale dont I'intim”
that it deemed to be of assistance in discharging itstait dclag coupable. A@s avoir ecarg cette
sentencing function. peine, la Cour d’'app#dit donc libre d’admettre

tout élément de preuve qu’elle estimait prome -
l'aider a s’acquitter de sorolé dans la efermina-
tion de la peine.
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For these reasons, | believe that the Court of Pour ces motifs, jestime que laedsSion de
Appeal's decision to admit the reports by Marc la Cour d'appel d’admettre les rapEptEpr’
Daigle and Dr. Morissette was correct and should par M. Marc Daigle et pdrNoiBsetteetait
be upheld. | would therefore dismiss the appeal. bienderd qu’elle doiefre confirnge. Je rejet-

terais donc le pourvoi.

Appeal allowed, ARBOUR J dissenting. Pourvoi accueilli, le juge ARBOUR est
dissidente.
Solicitor for the appellant: The Attorney Gen- Procureur de I’ appelante: Le procureur général
eral of Quebec, Longueuil. du Québec, Longueil.
Solicitors for the respondent: Slver, Morena, Procureurs de l'intim& Slver, Morena,

Montréal. Montréal.



