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ON APPEAL FROM THE COURT OF APPEAL FOR
ONTARIO

Congtitutional law — Charter of Rights — Mobility
rights — Right to remain in Canada — Extradition —
Whether mobility rights engaged at committal stage of
extradition process — Canadian Charter of Rights and
Freedoms, s. 6(1).

Congtitutional law — Charter of Rights — Funda-
mental justice — Extradition — Whether considerations
relating to fundamental justice engaged at committal
stage of extradition process — Canadian Charter of
Rights and Freedoms, s. 7.

Extradition — Extradition process — Scope of
Charter jurisdiction of extradition judge at committal
stage — Whether mobility rights and considerations of
fundamental justice engaged at committal stage of
extradition process — Whether extradition judge compe-
tent to grant Charter remedies — Canadian Charter of
Rights and Freedoms, ss. 6, 7, 24 — Extradition Act,
R.SC. 1985, c. E-23, s. 9(3).

Extradition — Extradition process — Remedies —
Charter jurisdiction — Abuse of process — Role of
appellate courts.

Extradition — Evidence — Fresh evidence — Fugi-
tive seeking to adduce fresh evidence in Court of Appeal
— Bvidence including threats uttered by U.S. prosecutor
— Whether Court of Appeal erred in dismissing fugi-
tive's motion to adduce fresh evidence — Whether fresh

EN APPEL DE LA COUR D’APPEL DE L'ONTARIO

Droit constitutionnel — Charte des droits — Liberté
de circulation — Droit de demeurer au Canada —
Extradition — La liberté de circulation entre-t-elle en
jeu a |’ étape de I'incarcération du processus d’ extradi-
tion? — Charte canadienne des droits et libertés,
art. 6(1).

Droit constitutionnel — Charte des droits — Justice
fondamentale — Extradition — Les considérations de
justice fondamentale entrent-elles en jeu a |'é&ape de
I"incarcération du processus d'extradition? — Charte
canadienne des droits et libertés, art. 7.

Extradition — Processus d’ extradition — Etendue de
la compétence du juge d extradition en matiere d’ appli-
cation de la Charte a I’ éape de I'incarcération — La
liberté de circulation et d établissement et les considé-
rations de justice fondamentale entrent-elles en jeu a
I’étape de I'incarcération du processus d’extradition?
— Le juge d'extradition a-t-il compétence pour accor-
der des réparations fondées sur la Charte? — Charte
canadienne des droits et libertés, art. 6, 7, 24 —Loi sur
I’extradition, L.R.C. 1985, ch. E-23, art. 9(3).

Extradition — Processus d’ extradition — Réparations
— Compétence relative a la Charte — Abus de procé-
dures — ROle des cours d appel.

Extradition — Preuve — Nouvelle preuve — Un fugi-
tif cherche a produire une nouvelle preuve en Cour
d appel — La preuve comprend des menaces proférées
par le procureur de la poursuite américain — La
Cour dappel a-t-elle commis une erreur en refusant
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evidence revealed abuse of process — If so, whether
stay of proceedings should be granted.

Extradition — Evidence — Admissibility — Affidavit
evidence referring to fugitive' s allegedly unlawful activ-
ities provided by alleged co-conspirators — Alleged co-
conspirators awaiting sentence when affidavit material
prepared and sworn — Fugitive claiming that co-
conspirators evidence infringed principles of funda-
mental justice and constituted abuse of process —
Whether extradition judge and Court of Appeal correct
in refusing to exclude affidavit evidence — Canadian
Charter of Rights and Freedoms, ss. 7, 24.

Along with several other individuals, the appellant,
who is a Canadian citizen, allegedly defrauded Ameri-
can residents through a telemarketing scheme executed
from Canada. The U.S. requested the appellant’s extra-
dition on charges of fraud and conspiracy to commit
fraud. The affidavit evidence referring directly to the
appellant’s allegedly unlawful activities was provided
by alleged co-conspirators who had pleaded guilty in the

d admettre la nouvelle preuve? — La nouvelle preuve
révele-t-elle un abus des procédures? — S oui, faut-il
ordonner |'arrét des procédures?

Extradition — Preuve —
par affidavit portant sur les activités illégales repro-
chées au fugitif provient de présumés complices — La
peine des présumés complices n’est pas encore détermi-
née au moment de la préparation sous serment de leurs
affidavits — Le fugitif soutient que le recours a la
preuve fournie par les complices présumés contrevient
aux principes de justice fondamentale et constitue un
abus des procédures — Le juge d’ extradition et la Cour
d’appel ont-ils eu raison de refuser d’exclure la preuve
par affidavit? — Charte canadienne des droits et
libertés, art. 7, 24.

Comanelusieurs autres individus, on reproche °

'appelant, un citoyen canadien, d'avardesuebi-
deat&aans” dans des actigd” de ¢lémarketing

les aetivitlégales repro@€sa 'appelant provenait
elsupes complices qui avaient plaidtoupable aux

egneni Canada. LE&sats-Unis demandent son extra-
dition sur des accusations de fraude et de complot de
fraude. La preuve par affidavit portant directement sur

U.S. but had not been sentenced at the time the affidd=tats-Unis mais dont la peine n'avait pas encete °
vits were sworn. At his extradition hearing, the appel- etethirée au moment de laggaration sous serment
lant claimed that his rights under ss. 6 and 7 of the de leurs affidaits audience d’extradition, I'appe-
Canadian Charter of Rights and Freedoms were vio- lant a soutenu que les pdafes d’extradition ont part’
lated by the extradition proceedings and sought addi- atteirges droits garantis par les art. 6 et 7 de la
tional disclosure. His claim was denied and he was comEharte canadienne des droits et libertés et il a chercb@a
mitted for surrender to the U.S. On appeal against obtenir des communications additionnelles. Sa demande
committal, the appellant sought to adduce fresh evi- et a€jete et on a ordornson incarefation en vue de
dence consisting of threatening statements made by the son extradition vétatsednis. En appel de son
American judge and prosecuting attorney with carriage iecation, I'appelant a chereha prodwre comme
of the matter in the U.S. First, as he was sentencing a preuve nouvelle les menac&ssppaf’ le juge agn’
co-conspirator in the scheme, the American judge ricain et le procureue cleatgffaire auEtats-Unis.
assigned to his trial commented that those fugitives who Brement, alors qu'il predaita la dstermination
did not cooperate would get the “absolute maximum jail de la peine de I'un dsgngs complices, le juge
sentence”. Second, the prosecuting attorney hinted dur- erieaim a affirne” que les fugitifs qui ne collaboraient
ing a television interview that uncooperative fugitives pas recevraient «la peine d’emprisonnement la plus
would be subject to homosexual rape in prison. Theevers ». Deux¢mement, le procureur a lagsshtendre,
Court of Appeal dismissed both the motion to adduce dans une eneduigs€, que les fugitifs qui ne colla-
fresh evidence and the appeal against committal. boraient pas seraient soumis au viol homosexuel en pri-
son. La Cour d’'appel a regetant la reqgefe en produc-
tion de la preuve nouvelle que 'appel de l'ineaation.

Held : The appeal should be allowed. Arrét: Le pourvoi est accueilli.

The Charter jurisdiction of the committal court must La coatpice du juge d’extradition relativementa
be assessed in light of that court’'s limited functionCharte doit étre évallBe par rapport aux fonctions limi-
under theExtradition Act. The extradition judge is com- eas qu'il exerce en vertu dellai sur I’extradition. Le
petent to granCharter remedies, including a stay of  juge d’extradition est hadliiccorder desparations
proceedings, on the basis o€harter violation but only fondes sur laCharte — y compris l'argt des proe-
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insofar as th&harter breach pertains directly to the cir-
cumscribed issues relevant at the committal hearing.
The committal hearing aims to determine whether the
foreign authority has put forward sufficient admissible
evidence to make out prima facie case against the
fugitive.

dures — pour une atteiféeCharte, mais seulement

dans la mesceét® atteinte est directememeliaux
questions circonscrites auxquelles se limite I'audience

d’ineeaition. Cette audience viagBterminer si I'au-
tagiBtrangre a pesent’ suffisamment @&éments de
preuve admissibles poetablir, prima facie une cause

d’action contre le fugitif.

A fugitive’s right to remain in Canada is not engaged
at the committal stage in and of itself and arises only
with the Minister’s decision to surrender and upon judi-
cial review of that decision. There was no obligation, in
this case, to admit at the committal hearing evidence

Le droit d'un fugitif de demeurer au Canada n’entre
pas en jeu au stade declaimarcst ne se pose que

lorsque le ministieeld’extrader, et dans le cadre du
adatjidiciaire de cetteetision. Il n'existe aucune

obligation erdespadmettrea I'audience d’incar-

that may subsequently be relevant to s. 6 issues. Theeratiari, des preuves qui pourraient ghsEmment

appellant’s s. 6 rights were not infringed.

etr€ pertinentes relativemeat I'art. 6. Il n'a paseté

porté atteinte aux droits garantid’appelant par I'art. 6.

Conversely, s. 7 of th€harter permeates the entire
extradition process and is engaged, although for differ-

ent purposes, at both the committal and the surrender
celui de la remise du fugitif. L'article 7 deClaarte et

stages of the process. Both s. 7 of @marter and the

Inversement, l'art. 7 deharte influe sur le proces-
sus d’extradition tout entier et entre en jewg dasiqu’”
finsratifEs, tant au stade de lincaation qua

common law doctrine of abuse of process require that edk de I'abus de predures en common law exigent

the judicial phase of extradition proceedings be con-
ducted in accordance with the procedural fairness which
is part of the principles of fundamental justice. Here, the
appellant received a fair extradition hearing. He was not
subjected to undue pressure by American officials
before or during his committal hearing because he was
not aware of the American judge’s statement and the
prosecuting attorney’s threat had not yet been uttered.
As the comments could not in any way have had any
impact on the fairness of the committal hearing, and
thus the appellant’s s. 7 rights were not infringed at that
stage, the extradition judge was correct in denying the
appellant’s application for a stay of proceedings.

tous deux etapd’judiciaire des predires d’extra-
dition soienem’conformit”avec lEquig pro&du-
rale, qui compte parmi les principes de justice fonda-
mentale. Ened&splaudience d’extradition de
I'appelaett &duitable. L'appelant n’a pas subi de
pression excessive de la part des auwbodines
avant ou pendant 'audienceaeativiecarefation
parce gu'il n'avait pas eu connaissanedatatiard”
du jugeiGim et que le procureur ancain n'avait
pas encoreépsES menaces. Vu que les commen-
taires ne pouvaient en aucne avairi eu une inci-
denceesuiid ‘de I'audience d’incaecation, et que

les droits de I'appelaatgsqiar I'art. 7 n'ont pasté

violes a ce stade, le juge d’extradition a eu raison de
rejeter la demande d'atrtes proedures de I'appelant.

As a result of the 1992 amendments toEReadition

Par suite des modifications appeas en 1992 laLoi

Act, the role of the provincial court of appeal has beersur I'extradition, le dle de la cour d’appel provinciale

significantly expanded, particularly with regard to

alleged violations of constitutional rights. In the case of
Charter issues arising at the ministerial stage, such as
s. 6 issues, the court of appeal is now the original judi-

s'ektrgi de fapn importante, particidrement en ce
qui a trait aegaibns d’atteintes aux droits constitu-

tionnels. La cour d’appel est maintenant le premier
niveau d'instance judiciaire pour les questions touchant

cial forum in which they can be raised, leading the Clarte souleesa I'etape minigfielle, comme les

appellate courts to receive evidence relevant to the
Charter challenges that neither the extradition judge nor
the Minister had any obligation to receive. In addition,
like all courts, the courts of appeal have an implied
jurisdiction to control their own process, including
through the doctrine of abuse of process.

questions retatiaes 6, ce qui lui permet d’exami-
neeldesents de preuve concernant les contestations

relatavda Charte que ni le juge d’extradition ni le

ministre n'ont I'obligation d'examiner. En outre,

comme toutes les cours, la cour d’'appel a use comp”
tence implicite sur ses propredupesg’y compris

'application de la egle de I'abus de predures.
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The Court of Appeal erred in declining to receive the
fresh evidence. The prosecuting attorney’s televised
statement was a shocking use of threats by an American
official attempting to induce Canadian citizens to
renounce the exercise of their lawful access to courts in
Canada in order to resist a U.S. extradition request. The
statement is properly attributed to the Requesting State.
The fresh evidence was tendered in the Court of Appeal
for the purpose of invoking the jurisdiction of that court
to control its own process, as a basis for requesting an
original remedy in the court of appeal. In these circum-
stances, the evidence must be relevant to the remedy
sought before the Court of Appeal. It must be credible
and sufficient, if uncontradicted, to justify the court
making the order. Here, the evidence tendered by the
appellant met the criteria and the Court of Appeal
should have received it and should have considered
whether that evidence revealed an abuse of process
which possibly tainted, if not the committal hearing
itself, the legitimate appeal from it. Standing alone, the
statements of the prosecutor constitute a sufficient basis
upon which to stay the proceedings.

La Cour dappel a commis une erreur en refusant
d’admettre la preuve nouvelezldratibn ¢lévisge
du procureur constitue un recours scandeseux
menaces, par uesespant de [Etat angricain, pour
tenter d'inciter des citoyens canadiémmsicera’
'exemiitmé de leur droit de se faire entendre
devant des tribunaux canadiens pour gapp®ser -
demande d’extradition provendftatdddnis. On
pauion droit attribuer laetlarationa I'Etat reqe-
rant. La preuve nowtellgr@dlite en cour d'appel
pour invoquer laetenge’ de cette cour pour cantr”
ler ses propestuEscafin dfayer une demande
epardtion dans le cadre de l'instance d’appel. Dans
ces circonstances, la preuardqieftinente quarat °
eparation sollicee aupes de la cour d'appel. Elle
duaie plausible et, si elle n'est pas corgestsuffi-
samment probante pour justifier une ordonnance de la
cour. Ercéedp’ preuve produite par l'appelant
satisfaisait auwerestet la cour d'appel auraiud”
ladmettre et examiner sieedlaitr'un abus des
equioes qui pourrait avoir vigj sinon l'audience
d’'ineaetion, le processusditime d’appel de I'incar-

cération. Prisesepaement, les éClarations du procu-
reur constituent un motif suffisant pour justifier l'etrr”
des proedures.

The appellant’'s arguments on the disclosure issues
have no merit. As for the use of evidence provided by
alleged co-conspirators, the extradition judge and the
Court of Appeal were correct in refusing to exclude this
evidence. The fact that the co-conspirators were await-

Les arguments de l'appelant sur la question de la
communication de la preuversaést dé fondement.
Qadnttilisation de la preuve fournie par lesepr’

esigcomplices, le juge d'extradition et la Cour d’ap-
pel ont eu raison de refuser de I'exclure. Le fait que les

ing sentence at the time of their evidence goes to esumEs complices attendaient de recevoir leur peine

weight, not admissibility. Weighing the evidence or
assessing credibility is not part of the extradition judge’s
jurisdiction and it is not for that judge to assume respon-
sibility over the actions of foreign officials in preparing
evidence.

au moment de leposition est pertinent quaatla
force probante, et noradzmissibilig. La poné-
ration de la preuvavatdifion de la edibiliteé ne

engdht pas de la corafgnce du juge d’extradition et il
ne lui est pas loisible de se prononcer sur la conduite des

rep@sentantgtrangers dans lagparation desléments
de preuve.
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accueilli.

Chris N. Buhr and Shayne G. Kert, for the Chris N. Buhr et Shayne G. Kert, pour
appellant. I'appelant.

David Littlefield and Kevin Wilson, for the David Littlefield et Kevin Wilson, pour l'intimé.
respondent.

The judgment of the Court was delivered by Versionda#se du jugement de la Cour rendu
par
ARBOUR J. — LE JUGE ARBOUR —
I. Introduction I. Introduction
This appeal was heard together withnited Le présent pourvoi &t entendu conjointement

Sates of America v. Kwok, [2001] 1 S.C.R. 532, avec trois autres pourvois dans lesquels nous
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2001 SCC 18United States of America v. Cobb, rendons simultarhent nos eisions :Etats-Unis
[2001] 1 S.C.R. 587, 2001 SCC 19, abdited  d Amérique c. Kwok, [2001] 1 R.C.S. 532, 2001
States of America v. Tsioubris, [2001] 1S.C.R. CSC 18&tats-Unis d Amérique c. Cobb, [2001]
613, 2001 SCC 20, all released concurrently. The 1 R.C.S. 587, 2001 CSEttis-ehnis d’ Amé-
appellant is a Canadian citizen resisting extraditiomique c. Tsioubris, [2001] 1 R.C.S. 613, 2001 CSC
to the United States of America on a charge of 20. L'appelant, un citoyen canadiee decus’
conspiracy to commit fraud. Several issues raised  complot en vue de commettre une fraude, s’oppose
here were also raised in the other appeals, such asson ‘extradition auk¥tats-Unis. Plusieurs ques-
whether ss. 6 and 7 of tHeanadian Charter of tions souleees en I'espce I'ont €égalementeté
Rights and Freedoms are engaged at the committal  dans les autres pourvois, notamment celle de
level and what disclosure requirements apply at  savoir si les art. 6 et Tl e canadienne des
that level. The specific issues raised by this particdroits et libertés s’appliquent au stade de l'incarc’
ular appeal are whether the Court of Appeal for  ration et quelles exigences de communication de la
Ontario ought to have admitted fresh evidence on  preuve s'impasenstade. Les questionesp’
appeal from the committal decision and whether  fiques asept pourvoi sont de savoir si la Cour
evidence provided by alleged co-conspirators  d'appel de I'Ontario auradiméttre la nouvelle
ought to have been excluded from the proceedings.  preuve produite en appetdsidm d’'incare-
rer 'appelant et si la preuve fournie par de-pr’
sunes complices auraitudétre écarte.

For the reasons below, as well as the reasons setPour les motifs qui suivent ainsi que ceux de?
out in Kwok, released concurrently, | find thats. 6  l&rdonnexeKwok, je suis d'avis qu'il n'a pas
of the Charter was not infringed under the circum- ett”porg atteintea'l'art. 6 de laCharte dans les
stances of this case. Similarly, the appellant had a  circonstances exd'eBe la rafme faon, I'au-
fair extradition hearing. However, as established in  dience d’extradition de l'appet@éguitable.
Cobb, also released concurrently, both s. 7 of the  Cependant, coratablit' T'arét connexeCobb,
Charter and the common law doctrine of abuse of  I'art. 7 dEHarte et la Egle de I'abus de pree”
process require that the judicial phase of the extra- dures en common law exigent tous deux que
dition process be conducted in accordance with theetapgé judiciaire du processus d’extradition soit
procedural fairness which is part of the principles  esereh conformé” avec lEquig pro&durale,
of fundamental justice. In light of this, | am of the  qui compte parmi les principes de justice fonda-
opinion that the Court of Appeal should have  mentale. Compte tenu de cela, jestime que la Cour

received the fresh evidence tendered by the appel- d'appel auraiindéttre la preuve nouvelle pro-

lant and, upon review of that evidence, should duite par I'appelant et, au terme de son examen,
have entered a stay of proceedings. ordonneret'ates proedures.

II. Factual Background Il. Les faits

| have already set out some of the background J'ai déja énon@& certains faits relatifs augsént 3

facts of this appeal in the companion cas€alib.  pourvoi dans I'affaire connexeobb. Dans un acte

The appellant, Howard Shulman, was one of daccusation de Pennsyledal®, én juillet
several individuals accused of mail and wire fraud 1994, le nom de l'appelant, Howard Shulman,
in a Pennsylvania indictment of July 1994. His figure avec celui de plusieurs individussadeus”
extradition in connection with those charges was  fraude postaleléghonique. Son extradition
sought in the same Diplomatic Note which sought relativeraargs chefs d’accusati@tait deman-

the extradition of Cobb, Grossman and Tsioubris. ee dans la erhe note diplomatique que celle qui
However, the extradition proceedings against demandait I'extradition de Cobb, Grossman et
Shulman moved faster than the proceedings  Tsioubris. Cependant, ledupescd’extradition



622 U.S.A. V. SHULMAN

Arbour J.

[2001] 1 S.C.R.

against Cobb, Grossman and Tsioubris, giving rise
to different issues in the present appeal.

contre Shulmetéqits rapides que celles con-
tre Cobb, Grossman et Tsioubris, ce qué a donn’

lieu a des questions dédfentes dans le gséent
pourvoi.

Much of the material obtained during the RCMP  Une large part des documengsinis durant I'en-
investigation into the circumstances at the basis of etequle la GRC sur les circonstances qui ont

the American charges against the appellant and
others was provided to the American authorities
and some of it was relied upon by the United
States in the extradition proceedings against the
appellant. All the affidavit evidence referring

directly to Shulman’s allegedly unlawful activities

was provided by alleged co-conspirators who had
pleaded guilty in the United States to some or all

charges related to the same scheme but had not

been sentenced when their affidavit material was
prepared and sworn.

enzanX’ accusations peds par le€tats-Unis
contre l'appelant et d'autres individustéont ~
fournis aux aegordneticaines, et certains
documentetdndtilises dans les predures

d’extradition eregm) par lesEtats-Unis contre
'appelant. Toute la preuve par affidavit portant

directement sur leseadiiggjales repro@desa
Shulman provenaitedangs complices ayant

emesn plaid” coupable auxEtats-Unis sur
certains ou tous les chefs d’accusation mais dont la

peine n'avait pas enceté d&termirde au

moment de la mparation sous serment de leurs
affidavits.

At his extradition hearing held on September 13, Au cours de l'audience d’extradition tenue les

14, 15 and 18, 1995, the appellant sought addi-
tional disclosure on two matters: (i) the status of
the American proceedings of the alleged co-con-
spirators, including whatever “plea agreements”
had been entered into; and (ii) all discussions
between Canadian police and American prosecu-
tors concerning the decision by which no proceed-
ings were initiated against the appellant in Canada,
in order to allow an American prosecution to pro-

ceed. The appellant argued that this disclosure was

relevant to his claim that his right to remain in
Canada, as guaranteed by s. 6 ofGharter, was
violated by the extradition proceedings because
prosecution in Canada was a viable option. He fur-
ther submitted that the wholesale use of alleged co-
conspirators’ evidence infringed fundamental prin-
ciples of justice and constituted an abuse of the
Canadian court’s process. Specifically, he argued
that these affidavits were tainted by the fact that
they were sworn while the alleged co-conspirators
were awaiting sentence. In addition to the applica-

13, 14, 15 et 18 septembre 1995, l'appelant a
cheerghdbtenir des communications addition-
nelles sur deux questionsta(iji¢s praadures
irgeatauEtats-Unis contre les esungs com-

plices, y compris touegogiafion de plai-

doyer » qui eiéraittreprise et (ii) toute discus-

sion intervenue entre les eautpolicéres
canadiennes et les procuesigEredu terme

de laquelledsibn at prise de n’entreprendre

aucune poursuite contre l'appelant au Canada,

pour permettre aux agt@mgricaines de prac”
der avec leur poursuite. L'appelant soutient que

cette information est pertinente goanargu-
mentation selon laquelle ledypescd’extradi-

tion org ptidintea son droit de demeurer au
Canada, garanti par l'art. 6 Clealte, parce

gu’'une poursuite judiciaire au Canada constituait
une option envisageable. Il fait valoir en outre que
le recours « en wada spreuve fournie par les
compliesupEs contrevient aux principes fon-
damentaux de justice et constitue un abus des pro-

tion for disclosure, the appellant also made aneducés devant les tribunaux canadiens. L'appelant

application to stay the extradition proceedings or,
alternatively, to exclude the affidavit evidence
under s. 24(2) of theCharter. The appellant’s

requests were unsuccessful and the extradition

affirme plus paedieuntiént que leursegositions

sous serment somesi@arce qu’elles orate’
faites avant que leur peine seiéhirée. En plus

de la communication de la preuve, l'appelant
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judge committed him for surrender to the United  demandeet'ates proedures d’extradition ou,

States. subsidiairement, I'exclusion de la preuve par affi-
davit aux termes du par. 24(2) deCharte. Les
demandes de l'appelant oet rejetes et le juge
d’extradition a ordona l'incarcération de I'appe-
lant en vue de son extradition vers Esits-Unis.

The appellant filed an appeal against the com- L'appelant a interj&t”appel de la efision de 6

mittal decision and the Minister of Justice deferred  I'ineeec’et le ministre de la Justice a reped’
making a decision on surrender until the disposi- eciglon relativea 'I'extradition pour attendre l'is-
tion of that appeal. Prior to the hearing of sue de cet appel. Avant l'audition de l'appel de
Shulman’s appeal against committal, the commit-  Shulman contre soneiratama; I'audience rela-
tal hearing involving Cobb, Grossman and tiee lincarc@ration de Cobb, Grossman et
Tsioubris proceeded. On October 28, 1997, the  Tsioubrisbatd Le 28 octobre 1997, le juge
extradition judge entered a stay of the proceedings  d'extradition ordonreg tas proedures contre
against them as a result of statements made by the  ces derniers en raisclardéadis faites par le
American judge and by the prosecutor who had  juger@aih et par le procureur chargle la
carriage of the case in the United States. On May  poursuiteEtatg-Unis. Le 22 mai 1995, soit
22, 1995, prior to the appellant’'s committal hear-  avant l'audience relatiiecarcédration de I'ap-
ing, the assigned American trial judge, Judge pelant, le jugeieam saisi de I'affaire, le juge
William Caldwell, while sentencing one of the co- William Caldwelktaif expring€ en ces termes
accused in the scheme, stated: alors qu'il pdaga la dtermination de la peine
de l'un des coacces’:

| want you to believe me that as to those people whoTRAOUCTION] Je veux que vous sachiez qu’en ce qui me
don’t come in and cooperate and if we get them extra- concerne, sieumssssonsa les extrader et s'ils sont

dited and they're found guilty, as far as I'm concerned eclaés coupables, les individus qui ne se rendent pas et
they’re going to get the absolute maximum jail sentence qui ne collaborent pas recevront la peine d’emprisonne-
that the law permits me to give. ment la plesesé que la loi m’habilitex infliger.

As for the comments made by the prosecutor, Pour sa part, le poursuivant, Gordon A. D.’
Assistant U.S. Attorney in the Middle District of  Zubrod, procuregéfal adjoint du District cen-
Pennsylvania, and principal affiant of the Request-  tral de la Pennsylvanie et prirepoabat de
ing State, Gordon A. D. Zubrod stated during an Etdt reqetrant, a fait les commentaires suivants
interview with Linden Maclintyre forThe Fifth  dans une entrevue avec Linden Macintyre, du pro-
Estate, a Canadian television program, the specific =~ grametéevitg canadierThe Fifth Estate, dans
broadcast of which The Maple Leaf Swindl€”)  un reportage sur la psente affaire (khe Maple
aired on the CBC network on September 30, 1997.eaf Swindle ») diffusé par le e€seau CBC le 30

septembre 1997 :

Maclntyre . . . For those accused who choose to fight TRAPUCTION] Maclintyre : [...] En ce qui concerne les

extradition, Gordon Zubrod warns they’re only making aesusjui ont choisi de s'opposer I'extradition,

matters worse for themselves in the long run. Gordon Zubrod les met en garde qu'ils aeldagt, °
terme, qu’'aggraver leur cas.

Zubrod: | have told some of these individuals, “Look, Zubrod : Voici ce que ja diertains de ces indivi-
you can come down and you can put this behind you by d&sowtez, vous pouvez vous rendre et mettre toute
serving your time in prison and making restitution to the cette affaireedenous en purgeant votre peine d’em-
victims, or you can wind up serving a great deal longer prisonnement etlemuhiageant les victimes, ou vous
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sentence under much more stringent conditions”, and pouvez vous eapasepeine beaucoup plus longue
describe those conditions to them. dans des conditions beaucoup plus dures ». Je leur ai
ensuite dcrit ces conditions.

Macintyre: How would you describe those conditions? Maclntyre : Comnesmiridz-vous ces conditions?

Zubrod: You're going to be the boyfriend of a very bad Zubrod : Vous deviendrez le petit ami d’un hesme tr’
man if you wait out your extradition. eshant si vous attendez votre extradition.

Maclintyre: And does that have much of an impact on Maclintyre : Est-ce que cela a aftesnicidividus?
these people?

Zubrod: Well, out of the 89 people we've indicted so Zubrod : Bien, sur les 89 individus que nous avons for-
far, approximately 55 of them have said, “We give up”. mellement ascjusqua maintenant, environ 55 ont
décidé de se rendre.

On appeal from his committal, the appellant En appel de son incadtion, I'appelant a
sought to adduce fresh evidence, consisting of the  obedicpfoduire comme preuve nouvelle les
comments made in public by the U.S. judge and by = commentaires faits publiquement par le juge et le
the prosecutor, together with social science evi-  procurewrieamis, ainsi que desléments de
dence describing the extent of the power and dis-  sciences so@alésudt 'étendue des pouvoirs
cretion exercised by an American federal prosecu- et de la latitude deexiéeal Sentencing Guide-
tor, resulting from the American federal lines donnenta  un procureur eféral aux Etats-
Sentencing Guidelines. This evidence had formed  Unis. Cette preuve avait servi de foraldanent °
the basis of Hawkins J.'s decision to stay the pro- ecigidn du juge Hawkins d’ordonner I'atrtes
ceedings against Cobb, Grossman and Tsioubris. eguwe$ contre Cobb, Grossman et Tsioubris.
The Court of Appeal dismissed both the motionto  La Cour d’appel @ rigat’la nouvelle preuve
adduce fresh evidence and the appeal against com-  que I'appel de diatiarc” Deux jours avant
mittal. Two days before this Court granted leave to  que notre Cour ne donne l'autorisation d’appel
appeal that decision, the Minister issued the sur-  contre cetisiali, le ministre a pris un aft#”
render order. An application for judicial review of  d'extradition. La demande deot®pidiciaire de
that order was dismissed by the Court of Appeal cetttara €t reje€e par la Cour d'appel de
for Ontario on June 1, 2000 ((2000), 146 C.C.C.  I'Ontaricctguin 2000 ((2000), 146 C.C.C. (3d)

(3d) 182). The only appeal before this Court is the  182). ksgmt’ pourvoi vise uniguement l'incar-

appeal against committal. eidtion.
lll. Relevant Statutory Provisions lll. Les dispositions pertinentes
Canadian Charter of Rights and Freedoms Charte canadienne des droits et libertés

6. (1) Every citizen of Canada has the right to enter, 6. (1) Tout citoyen canadien a le droit de demeurer au
remain in and leave Canada. Canada, d'y entrer ou d’en sortir.

7. Everyone has the right to life, liberty and security 7. Chacun a droia la vie,a la liber€ eta la €curig
of the person and the right not to be deprived thereof de sa personne; il redr@eaudr€ atteintea’ce droit
except in accordance with the principles of fundamental gu’en conéormiec les principes de justice fonda-
justice. mentale.
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Extradition Act, R.S.C. 1985, c. E-23, as amendedLoi sur I’extradition, L.R.C. 1985, ch. E-23, modi-

by S.C. 1992, c. 13 ée par L.C. 1992, ch. 13
9 ... 9 ...
(3) For the purposes of th@onstitution Act, 1982, a (3) Dans le cadre de lai constitutionnelle de 1982,

judge who is a superior court judge or a county court un juge de coerieupe” ou de cour de coenton-

judge has, with respect to the functions that that judge is serve lessteorogs qu’il a en cette qualitdans
required to perform in applying this Act, the same com- I'exercice des fonctions qu'il est tenu d’accomplir en
petence that that judge possesses by virtue of being a appliquaasdatprioi.

superior court judge or a county court judge.

Extradition Act, S.C. 1999, c. 18 Loi sur I’extradition, L.C. 1999, ch. 18

25. For the purposes of theonstitution Act, 1982, a 25. Dans le cadre de laoi constitutionnelle de 1982,
judge has, with respect to the functions that the judge is le juge dispose, danstitexde ses fonctions d’ap-
required to perform in applying this Act, the same com- plication deelsepté loi, des corefgnces d'un juge
petence that that judge possesses by virtue of being a de la cetiestg’
superior court judge.

84. The Extradition Act repealed by section 129 of 84. La Loi sur |’extradition continue de s’appliquer
this Act applies to a matter respecting the extradition of — comme si elle n'avaittgpabroge par l'article
a person as though it had not been repealed, if the hear- 12 %oute question en mate d’extradition dans le
ing in respect of the extradition had already begun on cafaadition de la demande d’extradition est en

the day on which this Act comes into force [June 17, cours devant lajlagdate d’en&é en vigueur de la
1999]. pesente loi [17 juin 1999].
IV. Proceedings and Judgments Below IV. Rrdares et eCisions amfieures

A. Ontario Court (General Division), [1995] O.J.  A.Cour de I'Ontario (Division générale), [1995]
No. 4497 (QL) 0.J. No. 4497 (QL)

On September 13, 1995, Lyon J. denied all of Le 13 septembre 1995, le juge Lyoebdute 10
the appellant's applications for disclosure, the  I'appelant dans sa demande de communication de

application to stay the proceedings and the applica-  la preuve, sa demarstedd'apfoedures et sa
tion to exclude the affidavit evidence under demande d’exclusion de la preuve par affidavit sur
s. 24(2) of theCharter. le fondement du par. 24(2) de CGharte.

11

Lyon J. ruled that “material need not be dis- Le juge Lyon @cide TRADUCTION] « qu'il n’est
closed unless it is relevan. . tomatters in issue at  pascgssaire de communiquer les documents s'ils
the extradition hearing” (para. 17) conducted by  sont sans pertinence [...] quant aux questions exa-
the court. The extradition judge held that the status eesa’ l'audience d’extradition » (par. 17). Le
of the American proceedings against the alleged juge d’extradition concluetptede’s praadures
co-conspirators was not relevant to any issue iaEntiuxEtats-Unis contre les complices est
before him. The requested information could affect = sans pertinence relativement aux questions dont il
the weight to be given to the affidavits but would  est saisi. Les renseignements egnpangent
not affect their admissibility before the court. It is  avoir une incidence sur la force probante des affi-
not the function of the extradition judge to weigh  davits, mais ne changent en rien leur admaissibilit”
the evidence or to assess credibillynited States 1l n'appartient pas au juge d’extradition de soupe-
of America v. Shephard, [1977] 2 S.C.R. 1067. ser la preuve owwdifuer la cedibilité : Etats
Lyon J. was of the view that the absence of a rightUnis d’ Amérique c. Shephard, [1977] 2 R.C.S.
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of cross-examination on these affidavits reinforced  1067. Le juge Lyon estime que sa conclusion est
his conclusion. efayde par I'absence du droit de contre-interroger
sur ces affidavits.

Lyon J. also denied disclosure of discussions Le juge Lyon rejetteegalement la demande de
between Canadian police and American prosecu- communication de la preuve relative aux discus-
tors as a result of which the Canadian authorities  sions qui ont eu lieu entre legsapidEres
decided not to proceed in Canada but rather to let  canadiennes et les procuerigairaméta’ la
matters move forward in the United States. Lyon J.  suite desquelles les eautcaitiadiennes ont
ruled that the disclosure issue was premature ancecidelde ne pas entamer de poursuites au Canada
therefore irrelevant, since there had not yet been a et de laisser les choses progré&ises-aums.
decision by the Minister to surrender the fugitive.  Le juge Lyon statue que la question de la commu-
He relied on United Sates of America v. nication de la preuve estgmatuge et, par coms’
Houslander (1993), 13 O.R. (3d) 44 (Gen. Div.), quent, non pertinente parce que le ministre n’a pas
where Blair J. said, at p. 51, that the extradition  encore fait doarsf @cision sur la remise du
hearing is designed to provide a summary and  fugitif. Il citetasibn du juge Blair darignited
expeditious determination as to whether there iSates of America c. Houslander (1993), 13 O.R.
sufficient evidence to commit the fugitive for sur-  (3d) 44 (Dieng, p. 51, selon laquelle I'audience
render, and that it does not permit building a case  d’extraditioravitéerminer de fegn sommaire
for another purpose. Lyon J. did not see that any  exditipé s'il existe une preuve suffisante pour
possible breach of s. 6 rights could have occurred iroardé fugitif en vue de son extradition et ne
regardless of the outcome of the appellant’'s appli-  peut pas aétaborer une argumentatianuhe
cation for disclosure. autre fin. Le juge Lyon ne voit aucune possibilit”

gu’une violation des droits garantid’art. 6 se soit
produite, ind&pendamment de [lissue de Ila
demande de 'appelant relatisda communication
de la preuve.

Lyon J. also rejected the appellant’s disclosure De plus, le juge Lyon rejette la demande de
request based on the argument that the Canadian  communication de |'appelaet $and’argu-
authorities were improperly motivated to prefer ment que les agocéhadiennestdient moti-
extradition by reason of the more severe sentencegesavtort par I'existence de peines plusgres
in the United States. He explained, at para. 42: Etaxs-Unis pour mférer I'extradition de I'ap-

pelant (au par. 42):

While improper motive is a ground for judicial review TRRDUCTION] Bien que I'existence de motifs indus
for a prosecutorial discretion, there has to be an air of donne ouverture adlecprdi€iaire du pouvoir dis-
reality to these allegations before the court will act on it. etienhaire de la poursuite, il faut que cesgslfions

There is, in my view, no air of reality to the [appel- aient une apparence de vraisemblance avant que le tribu-
lant’s] position such that an alleged abuse of the extradi- nal en examine le bienAonwn avis, il n'y a

tion court’s process could be a basis for an order of dis- aucune apparence de vraisemblance dans I'argument de
closure. I'appelant selon lequel uneeghtion d’abus de pree”

dures devant le tribunal d’extradition pourrait justifier
une ordonnance de communication de la preuve.

On September 18, 1995, Lyon J. committed the Le 18 septembre 1995, le juge Lyon ordonne
appellant for surrender. He was satisfied that there  l'iecation de I'appelant en vue de son extradi-
was sufficientprima facie evidence to establish  tion. Il est convaincu qu'il y a une preuivea
that Shulman had attempted to carry out the fraudfacie suffisante pour emontrer que Shulman a
ulent plan to sell gemstones such that he could be e tthettrea ‘exécution son plan frauduleux de
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committed for trial for such an offence in Canada, vendre des piegeeysés, de sorte qu'il pour-
on a charge of conspiracy to commit the indictable ewé Ci€ & pro@€s au Canada sous le chef d’ac-
offence of false pretences and fraud, contrary to  cusation de complot de commettre I'acte criminel
s. 465(1)¢) of the Criminal Code, R.S.C. 1985, de faux-semblant et de fraude, selon I'al. 4§5(1)
c. C-46, a crime punishable by more than one year. Calle criminel, L.R.C. 1985, ch. C-46, crime
However, noprima facie case having been made  punissable d'une peine de plus d'un an. Cepen-
out, Lyon J. discharged the appellant of the 51 sub-  dant, faute de pmémaefacie, le juge Lyon
stantive counts of specific offences consisting of  acquitte I'appelant des 51 chefs d’acclessdion li°
acts of mail and wire transmissions or communica-  des infracti@tsps, savoir des actes de trans-
tions for the purpose of executing the objectives of  mission ou de communication par voie postale et
alleged conspiracy. etphonique en vue deealiser les objectifs du
complot alEgLg.

B. Court of Appeal for Ontario (1998), 128  B.Cour d’'appel de I'’Ontario (1998), 128 C.C.C.
C.C.C. (3d) 475 (3d) 475
As indicated earlier, the appellant moved to Tel quindigué peEcddemment, l'appelant a 15
introduce fresh evidence on appeal, on the basis of  demzardieqafe le @pdt en appel d’'une nou-
information that had come to light in the October  velle preegeltant de I'audience relatiel'in-
1997 committal hearing of Cobb, Grossman and eatwn de Cobb, Grossman et Tsioubris en
Tsioubris. octobre 1997.

On August 19, 1998, the Court of Appeal for Le 19 aat 1998, la Cour d'appel de I'Ontario 16
Ontario dismissed the appellant’'s motion to adduce  rejette laeteqle” I'appelant visant I'admission
fresh evidence, holding that the evidence related to  de la nouvelle preuve parce qu'elle se aapporte °
matters which were for the Minister of Justice to  des questions relevant du ministre de la Justice,
consider, whose decision could then be subject to  donedasidh est susceptible de caérjudi-
judicial review. Ciaire.

The court also upheld the rulings of Lyon J. on La cour confirmeegalement la e€ision du juge 17
the various issues of additional disclosure, given Lyon gadatquestion de la communication de
the limited purpose of the extradition hearing and la preuve additionnelle en raison des fonctions
based on the court's earlier decisionsUnited limitees de l'audience d'extradition et deecHd”
Sates of America v. Kwok (1998), 127 C.C.C. (3d)  sions renduesaptirement dangnited Sates of
353, andPacificador v. Philippines (Republic of)  America c. Kwok (1998), 127 C.C.C. (3d) 353, et
(1993), 83 C.C.C. (3d) 210. Mobility rights were Pacificador c. Philippines (Republic of) (1993), 83
not engaged at the committal stage of the extradi- C.C.C. (3d) 210. Le kimedirculation et @ta-
tion process. Moreover, the court held that even if ~ blissement n’entre pas en jeu au stade de I'incarc’
the extradition judge had been competent to grant  ration dans le processus d’extradition. En outre, la
the remedies requested, the fact that the affiants  cour statue eme, shle juge d’extraditioetait
were convicted but not sentenced did not provide a  habikiccorder leseparations sollicéés, le fait
basis for either staying the proceedings or exclud-  queclessdits aierdtt dclags coupables mais
ing their evidence. n'avaient pas encoreurégur peine ne justifie ni
l'arret des proedures, ni I'exclusion de la preuve.
The court dismissed the respondent’s cross- La cour rejette I'appel incident de I'intin con- 18
appeal, upholding Lyon J.’s decision to discharge  firmant ézisibn du juge Lyon d'acquitter
Shulman on the 51 substantive counts of mail and  Shulman des 51 chefs d’accusation de fraude pos-
wire fraud. tale etdléphonique.
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V. Issues V. Questions en litige

This appeal raises several issues identical to Le présent pourvoi soalie plusieurs questions
those of the companion casksvok, supra, and identiques celles des affaires connexéwok et
Cobb, supra. As in those cases, the central issueCobb, précittes. Comme dans celles-ci, il s’agit
here is whether ss. 6 and 7 of tGharter are  principalement deetérminer si les art. 6 et 7 de la
engaged at the committal stage of extradition proCharte entrent en jeu au stade de l'incenation
ceedings. This, in turn, raises the question of dans le cadre dexiymex d'extradition. Cette
whether the Court of Appeal ought to have  questioneseu son tour celle de savoir si la
received the fresh evidence. Finally, the appellant  Cour d’appel awradtdaiettre la preuve nou-
raises again in this Court the remaining disclosure  velle. Enfin, I'appelant saisit aussi notre Cour du
issues and the use at the committal hearing of the  reste des questions eelatis@mmunication de
affidavits from alleged co-conspirators. la preuve, danmque de la question de I'utilisa-

tion des affidavits des esungs complices T'au-
dience d'incarefation.

VI. Analysis VI. Analyse

A. Sections 6 and 7 of the Charter at the Commit-  A. Les articles 6 et 7 de la Charte et |’audience
tal Hearing d'incarcération
The appellant argues that s. 9(3) of Extradi- L'appelant soutient que le par. 9(3) de_ta sur

tion Act gives an extradition court complete juris- I’extradition confere pleine comgtence au juge
diction in connexion withCharter matters as they  d’extradition quant aux questions touchant I'appli-
relate to the functions that the court performs in an  cation d€hkte relativement aux fonctions
extradition hearing. The respondent takes the posi-  qu’il exerce dans le cadre d’'une audience d’extra-
tion that s. 9(3) has not expanded the role of the dition. L'mtpétend que le par. 9(3) n'a pas
Charter at that phase of the proceedings and thatlargi la porte de laCharte a cetteetape du pro-

the extradition judge has the same limialthrter ~ cessus et que le juge d’extradition peaks’ relati-
jurisdiction previously exercised by theabeas vementa la Charte, la méme compfence limige
corpus judge with respect toCharter issues. que celle donekéficiait le juge de habeas cor-
Throughout these reasons, | shall refer to theus. Je me reporterai tout au long de mes matifs °
Extradition Act, R.S.C. 1985, c. E-23, as amended Lt sur I'extradition, L.R.C. 1985, ch. E-23,

by An Act to amend the Extradition Act, S.C. 1992,  modi&é par laLoi modifiant la Loi sur I’ extradi-

c. 13. tion, L.C. 1992, ch. 13.

| have concluded inKwok that the Charter Je conclus dans I'atKwok que la comptence
jurisdiction of the committal court must be du juge d'inemation relativemeng la Charte
assessed in light of the court's limited function  daie€vallBe par rapport aux fonctions lire@s
under the Act. This function only extends to the  qu’il exerce en vertu de la Loi. Sa fonction est de
determination of whether the foreign authority has etedhiner si I'autorg’étrangre a pesent” suffi-
put forward sufficient admissible evidence to make = sammegiérdénts de preuve admissibles pour
out aprima facie case against the fugitive. Simi- etablir prima facie une cause d’'action contre le
larly, in Cobb, | concluded that the extradition  fugitif. Deeme, dans un autre atrtonnexe,
judge was competent to gra@harter remedies, Cobb, je conclus que le juge d’extradition est habi-
including a stay of proceedings, on the basis of a e dit'accorder deseparations foneés sur la
Charter violation but only insofar as th€harter ~ Charte— y compris I'argt des proedures — pour
breach pertains directly to the circumscribed issues  une atteil#€harte, mais seulement dans la
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relevant at the initial phase of the extradition pro- meswreaife atteinte est directemergeiaux

cess, the committal stage. guestions circonscrites auxquelles se latape!”
initiale du processus d’extraditiongtdpe de I'in-
car@ration.

I held in Kwok that a fugitive’s right to remain Je conclus dans I'atKwok que la question du 22
in Canada, guaranteed by s. 6 of@marter, is not  droit d’'un fugitif de demeurer au Canada, en vertu
engaged at the committal stage in and of itself and  de I'art. 6Ceatde, n'entre pas en jeu au stade
arises only at the executive phase of the process, in  de l'amatiori et qu’elle ne se pose gu'étape
the Minister's decision to surrender, and upon de I'exercice par le ministre d’un pouvoirede I'ex”
judicial review of that decision. In the case at bar,  cutif dans ce processus, saislardd’extrader
the Minister had decided to defer the surrender ou non, et dans le cadre diedadiciaire de
decision until after the disposition of the appeal ceti®sion. En I'espce, le ministre avaitedidé
against committal. Although | recognizedkmvok  de reporter saatision sur I'extradition pour atten-

a limited residual discretion on the part of the dre Iissue de I'appelefaantre I'incareration.
extradition judge to receive evidence relating to enw si, dans I'aet’"Kwok, je reconnais au juge
those issues when convenient and expedient to do  d’extradition un certain pouvcetictisaife
so, the extradition judge here did not err in refus- esidlel d’admettre, par souci de commedit’de
ing to admit evidence that may subsequently be rapidé&léments de preuve se rapportames
relevant to s. 6(1) issues. The appellant’s s. 6 rights  questions, le juge d’extradition ereli@sppas
were not infringed. fait erreur lorsqu'il a retud’admettre des preuves
qui pourraient sulezjuemmentetre pertinentes
relativement au par. 6(1). Il n'a pate porg
atteinte aux droits garantisl’appelant par l'art. 6.

The analytical context of s. 7 differs from that of Le contexte de I'analyse de l'art. 7 se distingu@3
S. 6. | held inCobb, that s. 7 of th€harter perme-  de celui de l'art. 6. Je statue dansdtacdonnexe
ates the entire extradition process and is engage@pbb, que I'art. 7 de |&Lharte influe sur le proces-
although for different purposes, at both the com-  sus d’extradition tout entier et entre en jeu, quoi-
mittal and the surrender stages of the process. | a dgs fins diffrentes, tant au stade de l'inarc’
further found in that case that the statements made  ratiencgiui de la remise du fugitif. En outre,
by the American trial judge and by the prosecuting  je conclus dans eetjaerles éClarations faites
attorney could reasonably be interpreted, and par le juge despeicle procureur amcains
indeed were interpreted by the extradition judge, pouvaient raisonnableraret ihterpetes,
as threats to discourage the fugitives from fully = comme cela est fait par le juge d’extradition,
resorting to the Canadian extradition process. coratart des menaces visantEcourager les
Although the committal hearing is not a trial, it  fugitifs de pleinement seawir du processus
must conform with the principles of procedural  d’extradition applicable au Canada. Bien que l'au-
fairness that govern all judicial proceedings in this  dience relatiilecara@ration ne constitue pas un
country. In light of the threats and inducements  espcelle doitefre conforme aux principes
imposed upon them, | found that it was open to the equi¥ pro&durale qui egissent I'ensemble des
extradition judge to conclude as he did that Cobb gmores judiciaires au Canada. Compte tenu des
and Grossman would not have a fair extradition = menaces et des pressions dontiés|'objet,
hearing, and, consequently, to stay those proceed- jestimeetaitilldisible au juge d’extradition de
conclure, comme il I'a fait, que Cobb et Grossman
ne kEnrgficieraient pas d’'une audience d’extradition
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ings. | reached the same conclusionTsoubris,  équitable et d'ordonner, en caugience, 'aef
released concurrently. des pedcires. Je suis parvenada méme con-
clusion dans I'aef connexeTsioubris.

The appellant’'s extradition hearing was held L'audience d’extradition de I'appelant a eu lieu
long before that of Cobb, Grossman and Tsioubris. bien avant celle de Cobb, Grossman et Tsioubris.
At his hearing, he did not raise the comments made  Au cours de cette audience, I'appelant n'a pas sou-
by Judge Caldwell and the broadcast of prosecutor e lé&” question des commentaires du juge
Zubrod’'s comments had not yet been aired. Rather,  Caldwell, et les commentaires du procureur
Shulman contested his extradition, as he was enti-  Zubrod n’avaient pas eaatiffu$s. Shulman
tled to, on grounds that were ultimately unsuccess-  a centest’extradition, comme il l@tait per-
ful. He later raised the impugned statements in a  mis de le faire, en se fondant sur des motifs qui se
motion to adduce fresh evidence before the Court  sagsnnfructueux. L'appelant a par la suite
of Appeal, in the course of his appeal against com-  inedga’ @&clarations contest’s dans le cadre
mittal. It is therefore clear that the appellant was  de l'appel de son énatoc, pour demander le
not subjected to undue pressure by U.S. officials epdtide nouveauxléments de preuve devant la
before or during his committal hearing as were the  Cour d'appel. Il ressort donc clairement de cela
other fugitives in the companion cases. For one, que I'appelant n’avait pas subi de pression exces-
the U.S. prosecutor had not yet uttered the threats  sive de la part desesatw@itCaines avant ou
that would taint the other proceedings. As for the  pendant l'audience rektisen “incarefation,
comments by Judge Caldwell, there is no evidence = comme celat@vigitcas pour les autres fugitifs
to suggest that the appellant was aware of them, dans les affaires connexes. D’une part, le procureur
nor was the extradition judge made aware of these eriaaihh n'avait pas encore pesf” les menaces
comments. Consequently, the comments could not  qui vicieraient les autredupesc D’autre part,
in any way have had any impact on the fairness of  quant aux commentaires du juge Caldwell, rien ne
the committal hearing. permet de penser que I'appelant en avait eu con-
naissance ou que le juge d’extradition en asit
informé. En consQuence, les commentaires ne
pouvaient en aucune mané avoir eu une inci-
dence sur le caraaie équitable de I'audience rela-
tive & l'incarcération.

Accordingly, | conclude that the appellant Je conclus donc que I'appelantengficié d’'une
received a fair committal hearing and that the audience d'iaich €quitable et que le juge
extradition judge was correct in denying his appli-  d’extradition a eu raison de rejeter la demande
cation for a stay of proceedings. While it is proper  @&badés proedures. S'il est approgride soule-
to raise these issues before the committal judge  ver ces questions devant le juge d’extradition lors-
when they affect the committal hearing, it was not  qu’elles peuvent avoir une incidence dans l'au-
the case here. dience relatigel'incarcération, ce rétait pas le

cas en l'espce.

| now turn to examine the role of appellate Jabordea pEsent leole des cours d’appel dans
courts in Canadian extradition proceedings with a le contexte desedpres d'extradition au
view to discussing the doctrine of abuse of process  Canada, en vue de traiteegle t& f’abus de
and the admissibility of the fresh evidence ten-  epdurés et de I'admissibiditles nouveauglé-
dered before the Court of Appeal in that context. ments de preuve produits devant la Cour d’appel
dans ce contexte.
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B. The Role of Appellate Courts in Extradition  B. Le role des cours d appel dans les procédures
Proceedings and Abuse of Process d extradition et I'abus de procédures

The judicial phase of the Canadian extradition L'etape judiciaire du processus d’extradition ag’
process comprises a right of appeal to a provincial ~ Canagloiprin droit d’appel devant la cour
court of appeal and, with leave, to this Court. This  d’appel provinciale et, sur autorisation, devant
may be combined with a judicial review of the notre Cducela peut s’ajouter le cowlE judi-
Minister’'s decision to surrender or, as here, the ciaire dedwsidh prise par le ministre d’extra-
Minister may postpone his or her decision pending  der ou non mais, comme c’est le cazee, llesp”
appellate review of the committal order. This  ministre peut reporteesaial et attendre l'is-
appeal process is provided for in ss. 19.2, 19.3, sue de I'appel de I'ordonnance efatizarcCe
19.4(2), 19.9, 25.1 and 25.2 of thRetradition Act  processus d'appel estgmi aux art. 19.2, 19.3,

(ss. 41, 49, 50, 51(2), 56 and 57 of the current ver-  19.4(2), 19.9, 25.1 et 25.Rolaual’ extradi-

sion of the Act) and is an integral part of the systion (art. 41, 49, 50, 51(2), 56 et 57 de la version

tem by which Parliament has chosen to discharge  actuelle) et fait paeigainte du sysme par

its obligations under international law and under lequekdgslateur a choisi de s’acquitter de ses

the applicable treaty. | have described that system  obligatieosutiint du droit international et du

in greater detail irkwok, at paras. 38, 39 and 78.  teaiipplicable. Je ettris ce sysime plus en

The fugitive may, of course, forego any right of etail dans I'aret connexeKwok, par. 38, 39 et 78.

appeal from committal, or desist from an appeal |l va de soi que le fugitif peut ne pas exercer son

already launched, and proceed directly to the exec-  droit d’appel contre &retaon; ou se ebister

utive level for a ministerial decision on surrender.  d’'un appgl dhtame; et s’adresser directement °
I"echelon egtutif en demandant uneealSion
ministérielle sur I'extradition.

Even though the ultimate decision to surrender a Méme si la dcision finale de livrer un fugitif - 28
fugitive to a Requesting State is an executive deci- Etat reqerant est une etision de I'ercutif,
sion by the Minister of Justice, that decision can-  prise par le ministre de la Justicecdsttndie
not be made unless and until there has been a judi-  qiButpfise avant qu’un juge ait conclu que
cial determination, and, if necessary an appeal Etat reqeftant a pesen¢’ devant un tribunal cana-
from that determination, that the Requesting State  dien une ppeume facie suffisante pour incar-
has presented before a Canadian court sufficientererdé fugitif en vue de son extradition et, le cas
prima facie evidence to have the fugitive commit- ectgant, avant l'issue de I'appel de cette conclu-
ted for surrender. As | have previously mentioned,  sion. Comme je le dis plus haugtaedtgudi-
that judicial phase is not a full-fledged trial, nor is  ciaire n’implique pas la tenue d’'une instruction
it a mere formality. Unless the fugitive waives his complet ne constitue pas qu’une S|mple forma-
or her right to a judicial hearing by consenting to e.lt’moins que le fugitif accepte etfe incarefé
committal, the Requesting State must present its  en canba son droit dttre entendu par un tri-
case in court. In availing itself of the Canadian  bun&italt reqefant doitetablir une cause d’ac-
judicial process, the Requesting State, like any tion devant un tribunal. Eevaéapt du proces-
other party before our courts, and even more so  sus judiciaire canafitanréqetant, au raie
when the liberty of a person is at stake, is subject titre que n'importe quelle partie qui se pourvoit
to the doctrine of abuse of process. devant nos tribunaaxples forte raison lorsque

la liber€ d’'une personne est en jeu, est assigetti
la régle de I'abus de predures.

N

Moreover, persons subject to extradition pro- En outre, les personnes @&s par des pree’ 29

ceedings — both at the judicial and executive  dures d’extradition —até&tape judiciaire qa”
phase — are entitled to the protection of the etdpe de laetision de I'egcutif — ont droita’la
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Charter, and differentCharter rights come into  protection de @harte, et différents droits pro-
play at different stages of the process. Section 7egéstpar laCharte sont mis en cause différentes
which for our purposes largely overlaps with theetapes du processus. L'article 7, qui pour les fins
doctrine of abuse of process, guarantees a fair  qui nous occupent recoupe largepwdatda r’
hearing, conducted in accordance with the princi- I'abus de edwres, garantit la tenue d'une
ples of fundamental justice as they apply to a hear-  audemdgtable meeé conforrement aux prin-
ing of that nature. It applies, albeit differently, to  cipes de justice fondamentale applieables °
both phases of the process. audience de cette nature. L’article 7 s’applique,
guoique diffremment, aux deustapes du proces-
sus.

Since 1992, provincial courts of appeal have a Depuis 1992, les cours d’appel provinciales
more central and important role to play in extradi-  assumenblenpis central et plus important en
tion matters. As | explained iKwok, extradition  matte d'extradition. Comme je I'expligue dans
proceedings prior to 1992 were fragmented and dtarohnexe&Kwok, les proedures d’'extradition,
provincial courts of appeal would be seized of avant 188dent fragmemes et les cours d’ap-
appeals from committals which were themselves  pel provincetbEent saisies d'appels integst’
subject to prior judicial review through writs of  dediSions d'incarefation, qui pouvaient gjg
habeas corpus. Meanwhile, judicial review of the  avoir fait I'objet d’un cool judiciaire par voie
Minister’'s decision to surrender was under the habl&ascorpus. Par ailleurs, laeision du minis-
jurisdiction of the Trial Division of the Federal tre d'extrader ou non le fuettft ‘sujettea con-
Court, with further possible appeal to the Federal oletjldiciaire par la Section de presre instance
Court of Appeal. Decisions from both appellate  de la Cedértle, avec possibittd'appel devant
channels could ultimately be the subject of a leave  la Cour d'appélafé. En dfinitive, les @ci-
application to this Court. sionsmanant des deux juridictions d’appel pou-

vaient faire I'objet d'une demande d’autorisation
de pourvoi aums de notre Cour.

The 1992 amendments simplified that process Les modifications de 1992 ont simpdifce pro-
by abolishing the recourse tmbeas corpus and  cessus par I'abolition du recoar§habeas corpus
vesting jurisdiction in the provincial courts of et par lattribution aux cours d’appel provinciales
appeal over both the appeal from committal and de la etenpéa’la fois sur I'appel de laegi-
the judicial review from the Minister’s decision on  sion relatavel'incarcération et sur le cordgté
surrender. The amendments allowed for the possi-  judiciaire dedsiai du ministre quard la
bility of a combined hearing of both issues. remise du fugitif. Les modifications ont permis

l'audition conjointe des deux questions.

As some of the functions previously exercised Comme certaines fonctions qu’egait, le juge
by the habeas corpus judge are now within the  dehBbeas corpus relevent aujourd’hui de la com-
competence of the superior court judge presiding eteqée du juge de cour ®rEure qui peside
over the committal hearing, the role of the Court of  l'audience relaiVencarcdration, le ole de la
Appeal has also been significantly expanded, par-  cour d’appel s’esekugside fapn importante,
ticularly with regard to alleged violations of con-  partieodifment en ce qui a trait auxegltions
stitutional rights. In the case Gharter issues aris-  d’atteintes aux droits constitutionnels. La cour
ing at the ministerial stage, such as s. 6 mobility  d’appel est maintenant le premier niveau d'ins-
issues, the Court of Appeal is now the original tance judiciaire pour les questions touchant la
judicial forum in which they can be raised. This Charte souleeesa I'etape minigfielle, comme
unavoidably leads to an expanded role for the les questions rekafiees 6 sur la libed’'de cir-
Courts of Appeal, including having to receive evi-  culation etablissement. Celaene ir€vitable-
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dence relevant to theCharter challenges that  merat l'elargissement duoké des cours d’appel,

neither the extradition judge nor the Minister had  notamment qeafiexamen deseléments de

any obligation to receive. preuve concernant les contestations relatiees °
Charte que ni le juge d’extradition ni le ministre
n'ont I'obligation d’examiner.

Not only is the Court of Appeal a forum of orig- La cour d’appel a non seulement cateyice de 33
inal jurisdiction for Charter purposes under the  presné instance pour les fins de Gharte en
Extradition Act as a result of the 1992 amend-  vertu delLth sur I'extradition, en raison des
ments, but it also has, like all courts, an implied, if  modifications de 1992, mais edigalament,
not inherent, jurisdiction to control its own pro- comme toutes les cours, etengg implicite
cess, including through the application of the com-  sinoeriite sur ses propres pedates, y com-
mon law doctrine of abuse of process. pris I'application deedgerde I'abus de pree’

dures reconnue en common law.

Albeit in a different context, the Court of Quoique dans un contexte difént, la Cour 34
Appeal for Ontario has invoked that doctrine to  d’appel de I'Ontario a irevogtte doctrine pour
sanction the conduct of a litigant in the appeal pro-  sanctionner la conduite d’une gpamiglitige
cess. In Ontario (Attorney General) v. Paul  dans le cadre d’'un processus d’appel. Dans I'af-
Magder FursLtd. (1991), 6 O.R. (3d) 188, leave to  fai@ntario (Attorney General) c. Paul Magder
appeal to the Supreme Court of Canada deniediurs Ltd. (1991), 6 O.R. (3d) 188 (autorisation de
[1992] 2 S.C.R. ix, a corporation was the subject  pourvoi devant la Cownseptl Canada refu-
of a court order to close its retail business estab-ee, $1992] 2 R.C.S. ix), une set avait et
lishments on Sundays and holidays. The corpora-  enjointe par ordonnance judiciaire de fermer ses
tion continued to open in defiance of the order and  magasinsethl dés dimanches et les jours
was held in contempt of the order. The corporationerié§. DEfiant I'ordonnance, la s@t# a gard’ses
appealed the contempt order and the Attorney  magasins ouvertdfetkerlage coupable d'ou-
General moved to quash the appeal or adjourn the  trage au tribunal.&t& adeit appel de I'ordon-
proceedings until the corporation purged its con-  nance relati@ufrage au tribunal et le procu-
tempt and undertook to obey the order of the court.  reogrgl a demarelT’annulation de I'appel ou
The Court of Appeal agreed with the Attorney I'ajournement desegioes jusqui ce que la
General and held that it was an abuse of process to etsdesse amende honorable et s’engagee
assert a right to be heard in court while refusingto  conforendiordonnance de la cour. La Cour
obey a court order that has not been properly d'appel aedmigbn au procureureggral et a
stayed. The proceedings were adjourned as the e qudl'y avait abus de preduresa’revendiquer
corporation’s disobedience impeded the course of  un recours judiciaire tout en refusaintdimie
justice and impaired the ability of the court to  ordonnance judiciaire n'ayant pas fait I'objet d’'un
enforce its orders. sursis en bonne et due forme. La Cour a@journ’

linstance, du fait que la edoleissance de la
sociéte faisait obstacle au cours de la justice et
entravait la capaatde la coumn faire excuter ses
ordonnances.

In the present case, the appellant proposed to En I'esgece, I'appelant voulaiteposer des nou- 35
tender fresh evidence before the Court of Appeal, vedements de preuve devant la Cour d'appel
on which basis he was seeking a stay of proceed- en vue d’obteniretiesrproedures en vertu
ings onCharter grounds akin to the doctrine of  deCharte, en invoquant des moyens semblables
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abuse of process. | now turn to that evidence and I'abus de praadures. Je passe maintenant °
to its admissibility and effect. 'examen de ce#ments de preuve, de leur
admissibili€ et de leur effet.

C. The American Satements as Fresh Evidence C. Les déclarations faites aux Etats-Unis comme
preuve nouvelle

In Cobb, | reviewed the statements made by the Dans 'arét connexeCobb, jexamine les dcla-
American judge and by the prosecutor which were  rations faites par le juge et par le procereur am’
found by the extradition judge in that case to con-  cairegladations que le juge d’extradition a
stitute an abuse of process justifying a stay of pro-  estioristituer, dans cette affaire, un abus de
ceedings. | found that the extradition judge was  @docés justifiant I'aef des proedures. Je con-
entitled to conclude as he did and to enter a stay.  clus que le juge d'extretditien droit de &Ci-
The same statements are at issue in this case, der ainsi et d’ordonaedéarproedures. Les
although distinctions must be made as to their enm$ dclarations sont en cause en lesp,
potential impact. | will review each of them in  mais avec quelques distinctions qualetur’
turn. impact potentiel. J’examinerai chacune d’elles tour

a tour.

As | indicated inCobb, the statement by Judge = Comme je l'indique dans I'agtTobb, la dcla-
Caldwell, which he made while sentencing a coop-  ration faite par le juge Caldwell, alorsetpril d”
erative fugitive alleged to be a co-conspirator of  minait la peine applicabie fugitif coogratif
the appellant, was capable of different interpreta- espn& étre un complice de I'appelant, peut se
tions. | restate the salient part of his remarks: etegrd différentes intergtations. J'en reproduis

le point saillant :

| want you to believe me that as to those people whoTRAOUCTION] Je veux que vous sachiez gu’en ce qui me
don’t come in and cooperate and if we get them extra- concerne, siausstssona les extrader et s'ils sont

dited and they're found guilty, as far as I'm concerned ecl@és coupables, les individus qui ne se rendent pas et
they’re going to get the absolute maximum jail sentence qui ne collaborent pas recevront la peine d’emprisonne-
that the law permits me to give. ment la plesesé que la loi m’habilitex infliger.

The extradition judge iCobb interpreted these Le juge d’extradition dans I'affair€obb a inter-
remarks as an improper threat to penalize the fugi- ettpces commentaires comme une menace de
tives for exercising their rights under Canadian law engliser les fugitifs qui exercent leurs droits en
to resist extradition. That interpretation was a  vertu du droit canadien afin de s'oppleser °
reasonable one, although in my view, Judge extradition. Cette ii&@ipn est raisonnable,
Caldwell's remarks might have had a different  bienaquon avis les commentaires du juge
intent. To repeat what | wrote in that judgment, at  Caldwell auraieetrpurioti¥s par une intention
para. 17: dif€rente. Pour reprendre le passage pertinent des

motifs que j'ai Ediggs dans cet aat; au par. 17:

| agree that taken at face value, the remarks made by the Je suis d’accord qua,lpfiste, les remarques du
sentencing judge in a related case reasonably bear the juge deerdmidation de la peine dans une affaire
interpretation given to them by the extradition judge in connexe peuvent raisonnabletmentinterpetées
this case. | wish to point out, however, that they may comme le juge d’extradition I'a fait excéedp tiens
also carry a slightly different meaning, one that woulda souligner cependant qu’on pe&gialement leur donner
cause me considerably less concern. Judge Caldwell was ureggnesriént dif€rent, qui me causerait beaucoup
sentencing a person who had been cooperative. He was moins etinguilLe juge Caldwell imposait la peine
entitled to give credit to that cooperation in the sentence d’'une personne qui avait eollaéwmit en droit de
that he was about to impose. It is in that context that he recanicatte collaboration eretérminant la peine.
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stated, in relation to those who did not cooperate: C’est dans ce contexte qu’ilaapditpos des per-
“...if we get them extradited and they’re found guilty, sonnes qui n'avaient pas celtgDRADUCTION] « . . .
as far as I'm concerned they’re going to get the absolute en ce qui me concerne, esiisgigsana les extrader
maximum jail sentence that the law permits me to give” et s'ils seciads coupables, les individus qui ne se
(emphasis added). It is quite possible that the judge did rendent pas et qui ne collaborent pas recevront la peine
not mean that he would impose the maximum sentence d’emprisonnement levptasgsie la loi m’habilite
regardless of any other relevant factor, but simply that infliger » (je souligne). Il est fort possible que le juge ait
he would discount the maximum sentence by any other voulu dire non pas qu’il imposerait la peine maximale
legally relevant factor, and then give no additional peu importe tout autre facteur pertinent mais tout sim-
reduction in light of the absence of cooperation. This is, plement qu'il tiendrait compte de tout autredgateur |’
| would have thought, all that the law permits. lement pertinent peduingé la peine maximale et
gu’en I'absence de collaboration, il n’accorderait aucune
autre Eduction. Il s’agitd, a mon avis, de tout ce que la
loi permet.

That ambiguous statement was made by the Le juge areficain a fait cette etlaration 3°
American judge a few months before the appel- anbguelques mois avant I'audience d’extradi-
lant’'s extradition hearing and it seemed to have tion de I'appelant et celui-ci n’a pag sambl’
gone unnoticed by the appellant until it was raised  avoir eu connaissanceajgeqque d'autres la
by others in related proceedings. mentionnent dans le cadre @elyres connexes.

The comments made by Mr. Zubrod are of a dif- Les commentaires de M. Zubrod sont de natur®
ferent nature. On Canadian television, he made an erdiffé. Sur une ch& €lévie canadienne, il a
unambiguous statement to the effect that those whoeclad” sansequivoque que ceux quesistenta’
resist their extradition to face charges in the U.S.  leur extradition pour faireafdes accusations
will, if convicted, be subjected to harsher incarcer-  d&tats-Unis seront soumia des conditions
ation conditions, including being exposed to sex-  d’emprisonnement plus dures s'ilsestasd”
ual violence while in jail. coupables, y compids la violence sexuelle en

prison.

In my view, that statement was properly charac- Je suis d’avis que cettedaration &t caraa- 41
terized by the extradition judge i€obb as a  risead juste titre par le juge d’extradition dans I'ar-
shocking use of threats by a U.S. official attempt- et Gbb commeetant le recours scandaleaxdes
ing to induce Canadian citizens to renounce the  menaces, par esergprit de Etat angricain,
exercise of their lawful access to courts in Canada  pour tenter d’inciter des citoyens camadiens
in order to resist a U.S. extradition request. The  renoackexercice de leur droit, pvu par la
statement was made almost two years after the loi, de se faire entendre devant des tribunaux
appellant in this case had been committed for sur-  canadiens pour s’oppaserdemande d'extra-
render by the extradition judge, but before the  dition provenantEts-Unis. La dClaration a
hearing of his appeal by the Court of Appeal. Theeté faite pes de deux ans a® I'ordonnance d'in-
statement emanated from the prosecutor who had eradia\ de I'appelant en I'egpé en vue de son
carriage of the case in the U.S. and who was the  extradition, mais avant I'audition de I'appel inter-
author of the main affidavit upon which the extra- ejgtar I'appelant devant la Cour d'appel. La
dition request was based. Therefore, the statemeneclamtionemanait du procureur geitdit charg’
is properly attributed to the Requesting State, also  du dossieEtatscUnis et quetait le dposant
the respondent in the Court of Appeal. The threat  du principal affidtayiant la demande d’extra-
uttered by the prosecutor was never explained or  dition. Paego@st, on peua bon droit attri-

buer la dclarationa’I'Etat reqerant, quietaitéga-
lement l'intimé devant la Cour d’'appel. La menace
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withdrawn, and we must presume that it continues eptefpar le procureur n'a jama ‘expliqee
to be operative to this day. ni ret@, et nous devons supposer qu’'elle subsiste
a ce jour.

The question then is whether the Court of Il faut donc é&terminer si la Cour d’appel aurait
Appeal should have received the evidence prof-u adimettre la preuve produite par I'appelant °
fered by the appellant as fresh evidence and, if so, titre de preuve nouvelle et, dans l'affirmative, si
whether it should have stayed the proceedings elle awandionsquence ordonner I'atdes
against the appellant as a result. pawres contre I'appelant.

| point out at the outset that the evidence ten- Je fais remarquer d’ee® de jeu que la preuve

dered as “fresh evidence” in the Court of Appeal  prodaitétre de « preuve nouvelle » devant la

does not constitute fresh evidence as this was  Cour d’appel n’est pas une preuve nouvelle au sens

understood in the leading case Rdlmer v. The  de l'arét de principePalmer c. La Reine, [1980]

Queen, [1980] 1 S.C.R. 759. Section 683@)of 1 R.C.S. 759. L'aliea 683(1d) du Code criminel

the Criminal Code provides an appellate court with ~ cerd'a une cour d'appel le pouvoir distion-

the discretion to admit fresh evidence where it con-  naire d’admettre de nowléaents de preuve

siders it in the interests of justice. In applying that  lorsqu’elle juge qu'il y va deréintle la justice.

provision, this Court ifPalmer established a four-  Appliquant cette disposition, notre Coetabli’

pronged test, which was confirmethter alia, dans I'aret Palmer un cri€re en quatretapes qui

in R v. McAnespie, [1993] 4 S.C.R. 501, and, et confirmé notamment danB. c. McAnespie,

recently, inR. v. Lévesque, [2000] 2 S.C.R. 487, [1993]4 R.C.S. 501, et, ppeemment, darR. c.

2000 SCC 47per Gonthier for the Court (I dis- Lévesgue, [2000] 2 R.C.S. 487, 2000 CSC 47, le

sented on another point), to guide the discretionary  juge Gonthier au nhom de la Coedig&ides

power to admit fresh evidence on appeal. motifs dissidents sur un autre point), afin de guider
I'exercice du pouvoir disetionnaire quana I'ad-
mission des nouveaueléments de preuve en

appel.
(2) The evidence should generally not be admit- (1) On ne deerdtaiément pas admettre une
ted if it could have been adduced at trial through preuve qui, avec diligence raisonnable, aurait pu
due diligence. In a criminal setting, this criterion etre produite au pres. Ce principe est appligu”
is applied with more laxity, so that persuasive avec plus de souplesse ere roatninelle, de
fresh evidence that fails to satisfy the due dili- sorte qu’'une preuve nouvelle convaincante qui
gence requirement must be considered not in ne satisfadt pdgence de diligence raison-
isolation but against the strength of the other nable doi¢ évallée non pas epaement
factors and the interests of justide:v. Morin, mais en fonction du poids des autres facteurs
[1988] 2 S.C.R. 345,R v. Warsing, [1998] et de lin€rét de la justice:R c. Morin,
3 S.C.R. 579. [1988] 2 R.C.S. 34R, c. Warsing, [1998] 3

R.C.S. 579.

(2) The evidence must be relevant in that it (2) La preuve atodt pertinente, en ce sens
bears upon a decisive or potentially decisive gu'elle a une incidence sur une question d”
issue in the trial. If the material sought to be sive ou potentielleremisidé quant au pro-
admitted challenges the very validity of the trial  escSi leseléments de preuve qu’on cherche -
process, the evidence should be admitted not- faire admettre remettent en question da validit’
withstanding the criteriaR. v. W. (W.) (1995), néme du proes, ils devraienette admis ine-
100 C.C.C. (3d) 225 (Ont. C.A)). pendamment degm#’R. c. W. (W.) (1995),

100 C.C.C. (3d) 225 (C.A. Ont.).
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(3) The evidence must be credible in the sense (3) La preuveeteitplausible, en ce sens

that it is reasonably capable of belief. gu’on puisse raisonnablement y ajouter foi.

(4) The evidence must be such that, if believed (4) La preuveetleitélle que si I'on y ajoute

and when taken with the other evidence adduced foi, on puisse raisonnablement penser qu’avec
at trial, it could reasonably be expected to have les aelfraents de preuve produits au @ec”
affected the result. elle aurait inflwsur le esultat.

The Palmer test is applicable to quasi-criminal Le crittre de l'aret Palmer s'applique aux %4

matters such as extradition proceedings. However, eneatiquasi gnales, telles les predires d'ex-
one must be mindful of the context and the pur-  tradition. Cependant, il faut garlesprit le
pose for which the evidence is tendered. Properly  contexte et I'objet de la production de la preuve.
construed, the evidence here was tendered in the  L'ietatpom correcte est que la preuve en l'es-
Court of Appeal for the purpose of invoking the ecp’aet produite en cour d’appel pour invoquer
jurisdiction of that court to control its own process, la cetapte de cette cour pour cabér” ses
rather than for the purpose of asking the court to  propreeguoes, pluf que pour lui demander
review the proceedings in the court below. In the  de otertries proetlures devant la juridiction
same way, if evidence is required to support a eriefire. De rafe, I'application du crtre de
Charter claim that can only be advanced for the  BarPalmer est limite lorsque la preuve est
first time in the Court of Appeal, as would be the ecessaire pouetayer une revendication foeel”
case for matters that can only be raised after the  <hdge qui ne peutfre soulegé pour la pre-
Minister's decision to surrender, upon judicial emd fois qu’'en cour d'appel, comme ce serait le
review by the Court of Appeal of that decision, the  cas pour les questions qui ne se posent que dans le
Palmer test is of limited application. cadre du caiérjudiciaire, par la cour d’appel, de

la décision du ministre d’extrader ou non.

In such cases, the evidence is not offered as a Dans de tels cas, la preuve ne vise pésnder +°

foundation for reviewing the decision under la demande dedterdE la dcision faisant I'ob-
appeal, but as a basis for requesting an original jet de I'appel, maia éiager une demande de
remedy in the Court of Appeal. Consequently, in eparation dans le cadre de l'instance d’appel. En
these circumstances, the evidence must be relevant equerse, dans ces circonstances, la preuve
to the remedy sought before the Court of Appeal. It  doi pertinente quart la Eparation sollicie
must be credible and sufficient, if uncontradicted, = aspté la cour d’appel. Elle datré plausible
to justify the court making the order. Before this  et, si elle n'est pas cemtesiffisamment pro-
Court, the respondent argued that the Court of bante pour justifier que la elwie dordon-
Appeal was correct in declining to hear as fresh  nance. L'inéirfdit valoir devant notre Cour que
evidence the comments of the U.S. judge and the la Cour d’appel avait eu raison de refuser d’ad-
prosecutor, since that evidence was irrelevant to  mettre comme preuve nouvelle les commentaires
the appellate review of the decision of the extradi-  du juge et du procuretcaims parce que cette
tion judge. Such evidence could only be relevant at  preata@g Sans pertinence dans le coldréen
the executive phase, as it is the Minister who is  appel dediaidh du juge d’extradition. Ce type
tasked with making s. 7 assessments in the context  de preuve ne pEitergiertinente ga’ I'etape
of the decision to surrender (subject to judicial de I'exercice du pouveauék puisque c’est le
review by provincial courts of appeal). ministre qui est chaigExaminer les questions
touchant l'art. 7 dans le cadre de sgidion rela-
tive a la remise du fugitif (sougserve du condté
judiciaire des cours d’appel provinciales).
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This argument, in my view, mischaracterizes the A mon avis, cet argument fausse l'objet de la
purpose of the so-called fresh evidence. The s. 7  soi-disant preuve nouvelle. L'argumerguiond”
Charter claim that the appellant advanced in the l'art. 7 deChlarte que l'appelant a esent’
Court of Appeal was an allegation of abuse of the  devant la Cour d'appel esega¢iail d'abus de
ongoing judicial process. The process which the gquacés judiciaires en cours. Les pduofes
appellant maintained was being abused was the eesislans cette aliation sont Btape judiciaire
judicial phase of the extradition process, which  du processus d’extradition, qui comprend le con-
includes the review of committal on appeal. In my oldren appel de l'incaecation. J'estime que la
view, the evidence was relevant to the appellant's  preataé pertinente quana la pegtention de
claim that the Requesting State, as a party to this  I'appelant selon lagk&dierBqgerant, en tant
litigation, disentitled itself from the assistance of  que paatiénstance, tait lui-méme prive du
Canadian courts by permitting its officials to  dmifassistance des tribunaux canadiens en I'es-
behave as they did in this case. ecp en permettant que ses esgritants se com-

portent comme ils I'ont fait.

Furthermore, the evidence was credible. Not La preuveetait en outre digne de foi. Non seule-
only was it uncontradicted and unexplained, but ment les commentaires epnikstit-ils jamais
the respondent made no efforts to distance itseltt contredits ou expliggs, mais de plus I'intim”
from the impugned comments. Indeed, the evi- n’a pris aucune mesure pour s’en dissocier. En fait,
dence was acted upon in the related cas€oblf  dans les affaires connex€obb et Tsioubris, la
andTsioubris as a basis for granting the very rem-  preuve constituait le fondement éeal@tion
edy sought by the appellant before the Court of aemmlli est @¢iEment celle que sollicitait
Appeal. In this sense, the evidence served to chal-  I'appelargsad@ia Cour d’'appel. En ce sens, la
lenge the essential validity of the committal hear-  preuve a aeatwniester la validtfondamentale
ing, and thus played a decisive role in the analysis  de l'audience dénatoc, et a donc jeuun
of those appeals. It would have played a similarole r&cisif dans I'analyse de ces pourvois. Elle
role at the appeal against committal in the present  aurait you©le similaire dans l'appel contre
case. 'ordonnance d’incagcdtion en I'espce.

In my opinion, the Court of Appeal should have A mon avis, la Cour d’appel aurait didmettre
received the evidence tendered by the appellant la preuve produite par I'appelant et examiner si
and should have considered whether that evidence  aMdait un abus des predures qui pourrait
revealed an abuse of process which possibly avoiryvisifion l'audience d'incaecation, le
tainted, if not the committal hearing itself, the  processgitithe d'appel de lincaeration. Il
legitimate appeal from it. Abuse of process is  vaut toujours mieux que ce soit le tribunal dans
always better dealt with by the court where the lequel I'abus s’est produit qui traite de la question
abuse occursR. v. Jewitt, [1985] 2 S.C.R. 128. de l'abus de pedares:R. c. Jewitt, [1985]

2 R.C.S. 128.

Having reached this conclusion, | would nor- Normalementa’la suite d’'une telle conclusion,
mally remit the matter to the Court of Appeal for  je renverrais le dossier devant la Cour d’'appel pour
its consideration of the evidence and for its assess-  qu’elle examine la preuve et se prononce sur I'in-
ment of the intent and import of the remarks by the  tention et l'incidence des commentaires faits par
American officials. However, in the unusual cir- les autwringricaines. Dans les circonstances
cumstances of this case, no useful purpose can be eesgitt I'espce, cependant, il est inutile de
served in sending the matter back to the Court of  renvoyer le daskie€our d’'appel.
Appeal.
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| have already expressed my opinion as to the J'ai déja exprin€ mon point de vue sur le bien- 20

appropriateness of staying the proceedings against efdadaret des proedures interés contre les

the fugitives inCobb. Even though | concluded in  fugitifs dans letr€obb. Méme si je conclus dans

that case that the extradition judge did not err in  celt @jue le juge d’extradition n’a pas commis
granting a stay of proceedings on the basis of both  d’erreur en ordonnaeit desrproedures tant

the comments made by Judge Caldwell in 1995 en raison des commentaires du juge Caldwell en

and the remarks of prosecutor Zubrod in 1997, | 1995 que de ceux du procureur Zubrod en 1997,
take a slightly different view in the present case. |  jadopte un point deeggecithent difrent en
would disregard the comments of Judge Caldwell.  EespJe ne tiendrais pas compte des commen-

As | indicated inCobb, the interpretation given by  taires du juge Caldwell. Comme je l'ai saulign’
Hawkins J. to the comments of Judge Caldwell dansefamhnexeCobb, I'interprétation doneé
was not an unreasonable one and | saw no reason  par le juge Hawkins des observations du juge
to interfere with it on appeal. Here, on the other  Caldwedltait”pas dfaisonnable et je n'ai vu
hand, | must consider this fresh evidence without aucune raison d'interweleiur sujet dans ce
the benefit of the assessment of either the extradi-  pourvoi. En revanche, je dois prendre en consid”
tion judge or the court of appeal. | must therefore  ration cette preuve nouvelle exd ssns dr-
come to my own conclusion about the import of ficier de I'apfation de cette preuve par le juge
Judge Caldwell's comments. For the reasons |  d'extradition ou de la cour d'appel. Je dois donc
expressed above, his remarks, made in the course  paavemr propre conclusion quaatl'impor-
of a sentencing hearing, may not necessarily be tance des commentaires du juge Caldwell. Pour les
construed as a threat of judicial retaliation directed  motifs que jai esppstédemment, ces com-
at those who avail themselves of the Canadian mentaires oetedaits pendant une audience de
judicial system to oppose an extradition request, aseternhination de la peine ne doivent pasassai-
is their right. Taken alone, and in their proper con-  rensn¢ nterpetes comme une menace de
text, these comments, in my judgment, would not esgitles judiciaires contre ceux qui choisissent
be sufficient to sustain a claim of abuse of process.  deesalpir du systme judiciaire canadien afin
de s’opposern une demande d’extradition, comme
ils sont en droit de le faire. Pris isahent, et dans
leur contexte, ces commentaires ne suffisentapas °
mon avisa étayer I'argument forel'sur I'abus de
procgdures.

On the other hand, the threats uttered by the En revanche, j'estime que les menacesqwes 51
U.S. prosecutor are, in my view, unambiguous and  par le procureur de la pourseiteaimmsont
shocking. They were addressed generically, so to  egmgdque et choquantes. Elles visaiesitég”
speak, to all those who were resisting extradition  riguement, pour ainsi dire, tous ceux qui s’oppo-
in the matter that Mr. Zubrod was prosecuting. As  sa@neur extradition dans la poursuite dont
he himself put it when asked whether his threats M. Zulatait charg@. Comme il I'a lui-neine
had had any impact: “Well, out of the 89 people exm@iguiand on lui a demaadsi ses menaces
we've indicted so far, approximately 55 of them  avaient eu quelque incidence : « Bien, sur les 89
have said, ‘We give up'.” individus que nous avons formellement ascus’

jusqua maintenant, environ 55 oned® de se
rendre ».

Standing alone, the statements of the prosecutor Prises spagment, les eClarations du procureur 52

constitute a sufficient basis upon which to disenti-  constituent un motif suffisant pour aetiEtat’
tle the Requesting State from pursuing this matter e’ le droit de poursuivre seendarches
further before the courts in Canada. This threat is  devant les tribunaux canadiens. La menace n’'a pas
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still in effect as the United States appears as a  disparu alors qfi¢atedUnis comparaisseat °
respondent before this Court. We are therefore in  titre d'entitevant notre Cour. Par ceqgsient,
as good a position as the Court of Appeal to inter-  nous sommes aussi bésngpleda Cour d’appel
vene to protect the integrity of the judicial phase of ~ pour intervenir afin deegamotlinggritt de
the extradition proceedings against the appellant, etapé judiciaire des predures d'extradition
including the appellate component of that judicial  indestcontre I'appelant, notamment des groc”
phase. dures d’'appel dans cedtape.

For the reasons given i@obb, even though Pour les motifs expes dans l'aef connexe
other remedies can always be considered an@obb, méme si le ministre peut toujours envisager
applied by the Minister at the surrender stage, such et mettre en ceuvre dépatrasans au stade de
as a refusal to surrender or a surrender with pre- la remise du fugitif, par exemple le refus d’'extra-
conditions, | am of the view that it is neither pre- der ou ueasibn d’'extrader assortie de condi-
mature nor inappropriate for appellate courts to tioeslpbles, je suis d’avis qu'il n’est nigma-
preserve their own integrity by disallowing the duni inapprope” pour des cours dappel de
claim of litigants who use unconscionable means es@mer leur propre iegritt en @boutant les
to advance their interests before the courts. All  parties qui ont reaalges moyens abusifs pour
things considered, such was the case here. faire avancer leur cause devant les tribunaux. En

définitive, c’est ce qui s’est produit en I'esqe.

D. Disclosure Issues and Use of Alleged D. Les questions relatives a la communication de
Co-Conspirators Affidavit Material la preuve et le recours aux affidavits des
présumés complices

In light of the above, it is not necessary to deal Compte tenu de ce qui gnéde, il n'est pas
with the other issues raised in the appeal. How- ecessaire de traiter des autres questions du pour-

ever, since they were fully argued before us, | will  voi. Cependant, comme ellett gpiaicses en
dispose of them briefly. First, for the reasons given etaili'devant nous, j'en traiterai bviément. Pre-
in Kwok and Cobb, | find no merit in the appel- miement, pour les motifs exmssdans les ats

lant’'s arguments on the disclosure issues. conn&xesk et Cobb, jestime que les argu-

ments de I'appelant sur la question de la communi-
cation de la preuve sontd(s de fondement.

Second, the appellant argued before the extradi- Deuxiemement, I'appelant a fait valoir devant le
tion judge that the use of the affidavit material of  juge d’extradition que le recours aux affidavits des
alleged co-conspirators, who had pleaded guilty in espn&s complices, qui avaient plaiccoupable
the U.S. but had not been sentenced at the time of Edats-Unis mais dont la peine n’avait pas
swearing the affidavits, violated his rights under  eneté&dixée quand ils ontafo® sous serment,
s. 7 of theCharter. He submitted that using such  contreveaa#tes droits, garantis par l'art. 7 de la
evidence was an invitation to perjury by theCharte. Il a soutenu que les affidavigtaient une
alleged co-conspirators, who could tailor their evi-  invitation au parjure, en ce sens que les complices
dence in favour of the prosecution to seek a lesser  pouvaient modifieefgsitibn en faveur de la
sentence. He argued that this material should have  poursuite dans I'espoir de recevoir une peine
been excluded from the extradition proceedings  mainérs: Il a plai@ que cette preuve aurait d”
under s. 24(2) of th€harter. The respondent sub- etré exclue des predures d'extradition aux
mitted that there was no basis in Canadian law, and  termes du par. 24(2)Ctertea L'intime a
affrmé qu'il n’y avait aucun fondement en droit
canadien, et plus particeaiéement en ce qui
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specifically under s. 7 of th€harter, for exclud-  concerne l'art. 7 de Gharte, pour I'exclusion de
ing such evidence. teléments de preuve.

An extradition judge has the power to exclude Le juge d’extradition est habita exclure des o6
evidence under s. 24(2) of tlibarter as a remedy eléments de preuve en vertu du par. 24(2) de la
for a violation of a fugitive’'s constitutional rights. Charte en Eparationa’I'atteinte aux droits consti-
The Charter applies only domestically and has no  tutionnels d’'un fugitif. Gtarte ne s'applique
effect extraterritorially, except to Canadian author- aglihtéerieur des fronéfes et n'a pas d'applica-
ities: R. v. Cook, [1998] 2 S.C.R. 597. However, in tion extraterritoriale, sauf pour les agorit’
an appropriate case, the extradition judge could canadierRes.: Cook, [1998] 2 R.C.S. 597.
exclude evidence gathered by the foreign authori-  Cependant, dans un cas eplergpye d’'extra-
ties in such an abusive manner that its admission  dition pourrait exclurel&esnts de preuve
per se would be unfair under s. 7 of ti@harter:  recueillis de mamife si abusive par des autesit”
United States of America v. Dynar, [1997] étrangres que leur admission serait en seqjni-

2 S.C.R. 462R. v. Harrer, [1995] 3 S.C.R. 562. table au sens de l'art. 7 d€harte: Etats-Unis
d Amérique c. Dynar, [1997] 2 R.C.S. 462R. c.
Harrer, [1995] 3 R.C.S. 562.

The impugned evidence at issue here is not inad- La preuve contest en |'espce n’est pas inad- 57
missible in Canadian law. The appellant has  missible en droit canadien. L'appelaritaréit”
referred toR. v. Pipe (1966), 51 Cr. App. R. 17 R c. Pipe (1966), 51 Cr. App. R. 17 (C.A.), dans
(C.A)), in which Parker L.C.J. wrote, at pp. 20-21:  lequel le lord juge en chef Parker indique, aux

p. 20-21:

It may well be, and indeed it is admitted, that in strict TRADUCTION] Il se peut fort bien, et cela est en fait
law Swan was a competent witness, but for years now it admis qu’en droit strict Swan soibimdomptent,

has been the recognised practice that an accomplice who mais la pratique courante depueesiegangie la

has been charged, either jointly charged in the indict- poursuite ne puisse citer amoite sauf dans des
ment with his co-accused or in the indictment though circonstances exceptionnelles, le complicetgui a ~
not under a joint charge, or indeed has been charged é@apjointement ou non par mise en accusation
though not brought to the state of an indictment being avec son ceaccusiculg” autrement que par mise
brought against him, shall not be called by the prosecu- en accusation.

tion, except in limited circumstances.

However, this English rule goes further than Cependant, cetteegle britannique va plus loin 58
Canadian practice. Indeed many cases have fol- que la pratigue au Canada. En fait, de hombreuses
lowed the broader interpretation formulated by ecidions ont adopt l'interpétation plus large
Mcintyre J. inR. v. Williams (1974), 21 C.C.C. qu'a forme# le juge Mcintyre dans l'atR. c.

(2d) 1 (C.M.A.C.) (leave to appeal to the SupremeéiMlliams (1974), 21 C.C.C. (2d) 1 (C.A.C.M.),
Court of Canada denied, [1974] S.C.R. xii), at p. 11 (demande d’autorisation de pourvoi devant la
p. 11 and cited with approval by Ritchie J. for the  Cour esmgr'du Canada regst, [1974] R.C.S.
majority of this Court inShephard, supra, at  xii), interpgtation que le juge Ritchie, au nom
p. 1086: d’'une majort’de notre Cour, a apprae dans

I'arrét Shephard, précité, p. 1086 :

While the practice of calling an accomplice against Quoiqu’on doasaprouver et eme condamner la

whom unresolved legal proceedings are outstanding is pratique de citer cemaie th complice contre qui

to be frowned upon and even condemned involving as it des poursuites judiciaires sont en cours, parce gu'elle
does grave dangers in that a witness may be provided comporte de graves dangers en ce qu’elle peut fournir
with a strong motive to colour his evidence or give false  eawth une raisonesieuse de eformer la erité ou

evidence | cannot say that such evidence is inadmissible de donner ureflaoigniage, je ne peux pas dire
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nor that its reception will void a conviction. The effect gu’un ézhoignage est irrecevable ni que son admis-

of the Canadian decisions is to indicate that while such a sionraraé’la nulli€ du verdict de culpabiét'Les

step may affect the weight of evidence offered in this ecigibns canadiennes indiquent qu’'une telle mesure

fashion it does not go to the question of admissibility. peut affecter la valewrnthigtiage doren’de cette
fagon, mais pas son admissitalit”

See alsoR. v. Donaldson, [1988] O.J. No. 1232  VoiredalementR. c. Donaldson, [1988] O.J.
(QL) (Dist. Ct.), per Wright Dist. Ct. J., and  No. 1232 (QL) (C. dist.), le juge WrightJeited
United States of America v. Cheung, [1998] Q.J. Sates of America c. Cheung, [1998] A.Q. ® 3393
No. 3393 (QL) (Sup. Ct.)per Hesler J. (QL) (C.S)), le juge Hesler.

The fact that the affiants were awaiting sentence Le fait que les dposants attendaient de recevoir
at the time of their evidence goes to weight, not leur peine au moment depasitibh est perti-
admissibility. Weighing the evidence or assessing  nent guinforce probante, et non quantad-
credibility is not part of the extradition judge’s  missikglitta ponération de la preuve eteVa-
jurisdiction, as this Court establishedShephard, luation de la adibilité ne retvent pas de la
supra, and it is not open to that judge to assume  a@ienEe du juge d’extradition, comme notre
responsibility over the actions of foreign officials  Cour I'a indiqueins I'aret Shephard, précite, et
in preparing evidence or to assume that foreign il ne lui est pas loisible de se prononcer sur la con-
courts will not give the fugitive a fair trail or can-  duite des espritantetrangers dans la gpara-
not properly weigh evidencérgentinav. Mdllino,  tion deseléments de preuve, ou de supposer que
[1987] 1 S.C.R. 536. The extradition judge and the les tribueraxgers n'accorderont pas au fugitif
Court of Appeal were correct in refusing to  un m®€quitable ou ne sont pas en mesure d'ap-
exclude this evidence. @cier correctement la preuveArgentine c.

Mellino, [1987] 1 R.C.S. 536. Le juge d’extradi-
tion et la Cour d’appel ont eu raison de refuser
d’'exclure cessléments de preuve.

VII. Conclusions and Disposition VII. Conclusions et dispositif

The Court of Appeal erred in declining to La Cour d’'appel a commis une erreur en refu-
receive the fresh evidence. Even if the U.S. Gov-  sant d’admettre la preuve nouate. $il'le
ernment did not endorse their views, by allowing  gouvernemenEtds-Unis n'a pas appeyeur
its officials to place undue pressure on a Canadian  point de vue, en perraetastre@msentants
citizen to forego due legal process in Canada, the  d’exercer une pression excessive sur un citoyen
Requesting State has disentitled itself from pursu-  canadien pour qu'il readfa@plication ggu-
ing its extradition request before the courts. The erelidu processus judiciaire au Canad&tak
intimidation bore upon the judicial phase of the m@mt a perdu son droit de poursuivre ses
extradition process in its entirety, thus engaging emdfches d’extradition devant les tribunaux.
the appellant’s right to fundamental justice under  Cette intimidation a entawte I8tape judiciaire
s. 7 of theCharter as well as by virtue of the doc-  du processus d’extradition, et a mis en jeu le droit

trine of abuse of process. de l'appelanta’ justice fondamentale en vertu
de l'art. 7 de laCharte et de la egle de I'abus de
procddures.

This Court, just as the Court of Appeal did, has Notre Cour, tout comme la Cour d'appel, a la
the requisite jurisdiction to control the integrity of  castgrice requise pour coolef I'integritt de
the proceedings before it, and to grant a remedy, sesqumEs et pour accorderparation, tant en
both at common law and under tbarter, for ~ common law qu’en vertu de @harte, en matere
abuse of process. Since the Requesting State in  d’abus dedpres.Etant done” que, dans les
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these proceedings, represented by the Attorney esemtes pramiures, [Etat reqefant, repesent’
General of Canada, has not repudiated the state- par le procaréml glu Canada, n'a paspu-

ments of one of its officials that an unconscionable e Ids @clarations faites par un de ses espri-

price would be paid by the appellant for having tants selon lesquelles I'appelantaapagier  un
insisted on exercising his rights under Canadian  prix inique pour avoir voulu exercer ses droits en
law, this is a clear case where to proceed further  vertu du droit canadien, il s’agit clairement d’'un
with the extradition hearing would violate cas poursuivre l'audience d’extraditioaqui-

“those fundamental principles of justice which  vaudeitidler «les principes de justice fonda-
underlie the community’s sense of fair play and  mentaux qui sous-tendent le sens du franc-jeu et de
decency” R. v. Keyowski, [1988] 1 S.C.R. 657, at laedénce qua la sosft » R c. Keyowski,

pp. 658-59). [1988] 1 R.C.S. 657, p. 659).

Accordingly | would allow the appeal and enter Je suis par coesfuent d'avis d'accueillir le 62

a stay of the extradition proceedings against the  pourvoi et d'ordonnet ks proedures d’ex-

appellant. tradition interEs contre I'appelant.

Appeal allowed. Pourvoi accueilli.

Solicitors for the appellant: Buhr & Kert, Procureurs de I'appelant: Buhr & Kert,
Toronto. Toronto.

Solicitor for the respondent: The Department of Procureur de l'intimé: Le ministere de la

Justice, Toronto. Justice, Toronto.



