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BRITISH COLUMBIA

Employment law — Wrongful dismissal — Dishonest
conduct — Whether employee’s dishonesty, in and of
itself, necessarily gives rise to just cause for summary
dismissal —Whether nature and context of such dishon-
esty must be considered — Whether trial judge erred in
instructing jury that employee's dishonesty would merit
termination only if it was of “ a degree that was incom-
patible with the employment relationship” — Applicable
standard for assessing whether and in what circum-
stances dishonesty provides just cause.

Employment law — Wrongful dismissal — Jury’s ver-
dict — Dishonest conduct — Jury finding that just cause
for summary dismissal did not exist — Whether jury’s
verdict reasonable.

Damages — Wrongful dismissal — Extended period
of notice — Whether trial judge erred by putting issue of
extended notice period before jury — Whether jury
award for damages representing extended notice period
reasonable.

BRITANNIQUE

Employeur et employé — Congédiement injustifie —
Comportement malhonnéte — La malhonnéteté d'un
employé constitue-t-elle nécessairement, en soi, un motif
valable de congédiement sommaire? — La nature et le
contexte du comportement malhonnéte doivent-ils étre
pris en considération? — Le juge de premiere instance
a-t-il commis une erreur en affirmant au jury que la
malhonnéteté de I’ employé ne justifierait son congédie-
ment que s elle était « grave au point d'étre incompati-
ble avec la relation employeur-employé »? — Norme
applicable pour déterminer si et dans quelles circons-
tances la malhonnéteté constitue un motif valable de
congeédiement.

Employeur et employé — Congédiement injustifieé —
Verdict du jury — Comportement malhonnéte — Jury
concluant a I’ absence de motif valable de congédiement
sommaire — Le verdict du jury est-il raisonnable?

Dommages-intéréts — Congédiement injustifiée —
Période prolongée de préavis — Le juge de premiére
instance a-t-il commis une erreur en soumettant la ques-
tion de la période prolongée de préavis a I’ appréciation
du jury? — Les dommages-intéréts tenant lieu de
période prolongée de préavis, que le jury a accordés,
sont-ils raisonnables?
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Damages — Wrongful dismissal — Aggravated dam-
ages — Whether criteria for allowing issue of aggra-
vated damages to go to jury met.

Dommages-intéréts — Congédiement injustifie —
Dommages-intéréts majorés — Les conditions requises
pour que la question des dommages-intéréts majorés
soit soumise a |'appréciation du jury sont-elles rem-

plies?

Damages — Wrongful dismissal — Punitive damages
— Whether issue of punitive damages should have been
put to jury.

Dommages-intéréts — Congédiement injustifie —

Dommages-intéréts punitifs — La question des dom-
mages-intéréts punitifs aurait-elle dii &re soumise a

I’ appréciation du jury?

The appellant is a chartered accountant who was
employed by the respondents (“BC Tel”). In 1993, he
began to experience high blood pressure as a result of
hypertension. By June 1994 his blood pressure was ris-
ing on a daily basis and following his physician’s advice
he took a leave of absence from work. The appellant had
indicated to his employer that he wished to return to

L’appelant est un comptablguagravaillait pour
les mdBn{« BC Tel »). Il a commeaa souffrir
d’hypertension en 499@n1994, sa tension exrt”
rielle augmentait tous les jours et il a pris antoeng”
e gaf le conseil de sonemécin. L'appelant a indigu”
son employeur qu’il souhaitait retourner au travail,
mais occuper un poste comportant moins de responsabi-

work, but in a position that carried less responsibility. eslitll aet® avi€ qu’on s’efforcerait de lui trouver un

He was advised that BC Tel would attempt to find
another suitable position for him within its corporate
structure. On August 31, 1994 BC Tel terminated the
appellant’'s employment. By that time, the appellant had
worked for BC Tel for almost 17 years and was 48 years
of age. The appellant rejected BC Tel's severance offer
and took the position that his employment was termi-
nated without just cause and without reasonable notice
or pay in lieu of reasonable notice. He brought a wrong-
ful dismissal action in the British Columbia Supreme
Court. B.C. Tel took the position that they had just cause
for the appellant's summary dismissal, alleging that he
had been dishonest about his medical condition, and the
treatments available for it.

The trial judge held that there was sufficient evidence
to put the question of just cause for dismissal to the jury.
In instructing the jury on this point, he stated that in
order for just cause to exist, the jury must find (a) that
the appellant’'s conduct was dishonest in fact, and (b)
that “the dishonesty was of a degree that was incompati-
ble with the employment relationship”. The trial judge
also held that the jury could consider whether aggra-
vated damages as well as damages for bad faith in the

autre poste qui lui conviendrait au sein de BC Tel. Le 31
utad994, BC Tel a mis fim T'emploi de I'appelant.
Celetait alorsatg de 48 ans et comptaitgsrde 17
eesrd’anciennet’chez BC Tel. L'appelant a reget”
lindendet @part offerte par BC Tel et agtendu
qgu’on avait messiam emploi sans motif valable et
sans lui donneeavigpraisonnable ou une indenenit”
tenant lieealéspraisonnable. Il a intentine action
pourecheigent injusti®” devant la Cour supnie de
la Colombie-Britannique. BC Tel a fait valoir que le
eghagient sommaire de I'appelant reposait sur un
motif valabkguatit que ce dernier n'avait pae ~
etedpfopos de soetat de samt’et des traitements
qu’il pourrait suivre.

Le juge de gneenmstance aedid® qu'il existait
suffisammelétr?hts de preuve pour soumettre au
jury la question du motif valable ded@mght. Dans
ses directives au jury sur ce point, legolges ajde,
pour qu’il y ait motif valable, le jury doit conclure a)
que le comportement de I'agtpdtlaaffectivement
malledaret b) que « cette malha@teg était grave au
poietred’incompatible avec la relation employeur-
ampldye juge de premie instance @&galement

conduct or manner of the dismissal were warranted. Onecidél que le jury pouvait se demander s'il y avait lieu

the other hand, he held that there was no evidence upon
which a claim for punitive damages could be based, and
thus, this question was not put to the jury. The jury

d’accorder des domresiesniafoes et des dom-
magestsnpour les actes de mauvaise foi accomplis
lors duexdirgient. Par ailleurs, il a eséngu’aucun

found in favour of the appellant, awarding him generalelément de preuve ne justifiait I'attribution de dom-

damages, special damages, aggravated damages, and

pension contributions. The Court of Appeal set aside the
jury award and ordered a new trial, finding that the triala

mages-mthitifs et il n'a donc pas soumis cette
questiapp€ciation du jury. Le jury a doenraison
I'appelant et lui a accoeddes dommages-a€ts

judge committed a reversible error in instructing the enégaux, des dommagesémdts sgciaux, des dom-

jury that the appellant’s dishonesty would merit termi-
nation only if it was of a degree that was “incompatible

magesats 'majoes et des cotisatiorsun ggime de
retraite. La Cour d’appel & desslbmmes accaes
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with the employment relationship”. The appellant
appealed to this Court and BC Tel cross-appealed, sub-
mitting that, if the Court dismissed the appeal, it ought
to dismiss the appellant’s wrongful dismissal action out-

par le jury et a ogltmnénue d’'un nouveau pes;’
concluant que le juge deeprstaince avait commis

une erreur justifiant annulation en affirmant au jury que

la maktetnde I'appelant ne justifierait son c@ng’

right rather than order a new trial. diement que si &tifét « grave au point étfe incom-
patible avec la relation employeur-empoy.” L’appe-
lant a forn& un pourvoi devant notre Cour et BC Tel a
formé un pourvoi incident dans lequel elle fait valoir

que, si la Cour rejette le pourvoi, elle devra simplement

rejeter I'action pour corggdiement injusti®” de I'appe-
lant au lieu d’ordonner la tenue d’'un nouveau psoc’

Held: The appeal should be allowed. The cross-appeal Arrét: Le pourvoi principal est accueilli. Le pourvoi

should be dismissed.

Whether an employer is justified in dismissing an

incident est rejet”

Patedhiner si un employeur est en droit de con-

employee on the grounds of dishonesty is a question thaediergin emplog pour cause de malhcetet, il faut

requires an assessment of the context of the alleged mis-
conduct. More specifically, the test is whether the
employee’s dishonesty gave rise to a breakdown in the
employment relationship. Just cause for dismissal exists
where the dishonesty violates an essential condition of
the employment contract, breaches the faith inherent to
the work relationship, or is fundamentally or directly
inconsistent with the employee’s obligations to his or
her employer. In accordance with this test, a trial judge
must instruct the jury to determine: (1) whether the evi-

ecappe contexte de I'inconduite edj(ée. Plus par-

tarelinent, il s’agit de savoir si la malheteg de
l'emplayeu pour effet de rompre la relation
employeur-emipleyiste un motif valable de cosg”
diement lorsque la neaditormidle une condition
essentielle du contrat de travail, constitue un abus de la

confiancesiiehtea’ 'emploi ou est fondamentalement

ou directement incompatible avec les obligations de
'engplemvers son employeur. Selon ceecet’le
juge de ereninstance doit demander au jury de

dence established the employee’s deceitful conduct on aeterndiner (1) si la preuvesdiontre, selon la pponat-

balance of probabilities; and (2) if so, whether the nature
and degree of the dishonesty warranted dismissal. The
second branch of the test does not blend questions of
fact and law. Rather, assessing the seriousness of the
misconduct requires the facts established at trial to be
carefully considered and balanced. As such, it is a fac-
tual inquiry for the jury to undertake. In certain con-
texts, the contextual approach might lead to a strict out-
come: cause for termination exists where theft,
misappropriation or serious fraud is found. However,
lesser sanctions may be applied for less serious types of
misconduct. An effective balance must be struck
between the severity of an employee’s misconduct and
the sanction imposed.

rance des prebabjli€ 'emplog a adom un com-

portement dolosif et (2), dans I'affirmative, si la nature

et laegievid malhoreteg justifiaient un congdie-

ment. Le second volet deaeecnifange pas des

questions de fait et de dvaitudtion de la grawt”

de l'inconduite exige qhetles faits efhontes au
p®coient soigneusement exaesinét soupes. |l

s’agit donc pour le jury d’entreprendre un examen fac-
tuel. Dans certains cas, l'approche contextuelle peut
emeraddpres esultats : il y a motif de coegliement

lorsqu’'on conclut qu’il y a eu vol, malversation ou
fraude grave. Cependant, des sanctiongevei@ss s’

pelwateat imposes pour des types d’inconduite

moins graves. |l fatablir un€quilibre utile entre la

gravitt de I'inconduite d’un emplayét la sanction infli-
gée.

The approach endorsed by the Court of Appeal would
entitle an employer to dismiss an employee for just
cause for a single act of dishonesty, however minor. The
consequences of dishonesty would remain the same,
irrespective of whether the impugned behaviour was
sufficiently egregious to violate or undermine the obli-
gations and faith inherent to the employment relation-
ship. Such an approach could foster results that are both

unreasonable and unjust. Absent an analysis of theesultdts a” la fois draisonnables et injustes.

Suivant I'approcheeaduwgt’la Cour d’'appel, un
employeur serait en droit éelieongy emplog pour
un seul acte nedth@ingégligeable soit-il. La mal-
etehréntranerait les mfes corejuences, peu
importe que le comportement eegit@t® ou non
suffisamment insigne pour miebranier les obliga-
tions et la confiarmemés’la relation employeur-
ampldye telle approche pourrait favoriser des
En
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surrounding circumstances of the alleged misconduct, I'absence d’une analyse des circonstances agant entour”
its level of seriousness, and the extent to which it linconduiegadk, de sa grawtét de la mesure dans
impacted upon the employment relationship, dismissal laquelle elle a mflua relation employeur-empimy”
on a ground as morally disreputable as “dishonesty” il se pourrait bien que ledmmght pour un motif

might well have an overly harsh and far-reaching impact aussi moralemsmbrebrant que la « malhaieg »
for employees. In addition, allowing termination for soit lourd de equshces pour un empkayEn outre,
cause wherever an employee’s conduct can be labelled permettre édlieomgyrit pour un motif valable dans
“dishonest” would further unjustly augment the power tous les gds oomportement d’un empleydeutetre
employers wield within the employment relationship. gualdé « malhorete » aurait injustement pour effet
An analytical framework that examines each case on its d'@iecia” position de force des employeurs dans la
own particular facts and circumstances, and considers relation employeur-emigloyéadre analytique qui
the nature and seriousness of the dishonesty in order to traite chaque cas comme un at’'aqp tient
assess whether it is reconcilable with sustaining the compte de la nature et de dadgrdevithalhonete
employment relationship, is favoured. The trial judge’s paetemhiner si elle est conciliable avec la relation
instructions were entirely consistent with the contextual employeur-empésy” peconi€. Les directives du
approach and cannot serve as a basis for setting aside juge dergremtancestaient entifement compa-
the jury verdict. tibles avec Il'approche contextuelle et ne sauraient
justifier I'annulation du verdict du jury.

An appellate court is entitled to set aside a jury’s ver- Une cour d’appel a le droit d’annuler le verdict d’'un

dict where it is found that the evidence did not permita  jury si eltédd que la preuve ne permettait pase’

jury acting judicially to reach the conclusion that it did. jury, agissant anfaydiciaire, de conclure comme |l

In the present case, while there may not have been a full I'a fait. Eediespien gu'il se puisse que I'appelant
disclosure of all material facts by the appellant concern- n'ait pas devadyis les faits pertinents relatésson

ing his treatment and medication, an analysis of the traitemardest radicaments, il ressort de I'ensemble
record as a whole leads to the conclusion that the jury du dossier que le jury, agissammnd@udijaire,

could have reasonably and judicially found that the aurait pu raisonnableecgterdjue I'appelant n’avait
appellant did not engage in dishonest conduct of a paseadoptomportement malhogte grave au point
degree incompatible with his employment relationship. etrd’incompatible avec la relation employeur-emgloy”

There is therefore no basis upon which to interfere with Il 'y a donc aucune raison de modifier le verdict du
the jury’s verdict that B.C. Tel had not proven just cause jury selon lequel BC Tel n'&mpastd” I'existence
warranting dismissal. d’un motif valable de cedgment.

There is also no basis for interfering with the trial Il n"ggalement aucune raison de modifier ézie”

decision on the issue of the extended notice period. sion degpeemstance sur la question de &ipde
Where a dismissal is accompanied by bad faith or unfair pretodg” peavis. L'aret Wallace prévoit que, lors-
dealing on the part of the employ¥¥allace establishes qu’'un employeur fait preuve de mauvaise foi ou agit de
that such conduct merits compensation by way of an corfaipgquitable en effectuant un cawiément, ce
extension to the notice period. This remedy is not trig- comportemeritentétre comperspar une prolon-
gered by the dismissal itself, but by the exacerbating gation deritzdp’de pravis. Cetteaparation esulte
factors that, in and of themselves, inflict injury upon the non pas dued@rgént lui-refne, mais des facteurs
employee. The trial judge’s analysis and jury charge aggravants qux Seuls, causent urepudicea I'em-
adhered to the principles set out by this Court\si- ployé. Dans son analyse et son expas’ jury, le juge
lace, and the jury could, based on the evidence, reasona- deepeemstance a respectés principeznon&s
bly find that the notice period should be extended. par notre Cour daret Waliace, et le jury pouvait
Although the appellant may have agreed to terminate his raisonnablement conclure, compte tenu de la preuve,
employment contract, this did not necessarily imply a qu'il y avait lieu de prolongegriede de pravis.
waiver of his right to be treated fairly and in good faith erv® si I'appelant peut avoir accepde Esilier son
by his employer, nor did it preclude the protection that contrat de travail, cela n'impliquaieqessairement
qgu’il avait renone’a son droit ddtre trai€ équitable-
ment et de bonne foi par son employeur, ni qu’il ne pou-
vait, de ce fait, bréficier de la protection que la Cour a
voulu accorder, dans I'atWallace, en permettant I'at-
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Wallace intended to confer by recognizing an award for
extended notice.

tribution de dommagmétinttenant lieu deepiode
proloeg de pgavis.

The order for aggravated damages must be set aside
since the criteria for allowing the question of aggravated
damages to go to the jury were not met. The proper
threshold for allowing the issue of aggravated damages
to be determined by a jury is whether sufficient evi-
dence exists. The standard set out by the trial judge fell
short of that test by suggesting, in effect, that any evi- gu’il existe une preuve suffisante. Lamonee par
dence, even a mere scintilla thereof, would suffice to put le juge degreeimstance n’est pas conformee cri-
the matter of aggravated damages to the jury for its conere, tar elle laisse entendre en fait que étermnént de
sideration. Applying the correct standard to the present preuve, y compris le neémdent de preuve, suffi-
case, there was not sufficient evidence before the trial rait pour que la question des domerétesimbes
judge to allow the jury to deliberate on the question of soit sousrlisgpEciation du jury. L'application de la
aggravated damages. bonne norme asgmt pourvoi permet de constater

que le juge de premié instance ne disposait pas d'une
preuve suffisante pour permettre au jury débédter sur
la question des dommageserdfs majoes.

L'ordonnance relative aux domerages-int’
regjdoitetre annuwdeétant donr’que les conditions
requises pour que la question des donerges-int’
@sajenit soumise au jury etdient pas remplies.

Pour permettre au jury d’examiner la question des dom-
magaesténtajoes, il faut pealablement efider

Finally, the trial judge’s ruling that the question of
punitive damages should be withheld from the jury was
sound and should be left undisturbed. The evidence did
not support a finding of an “independent wrong”,
including discrimination, and B.C. Tel's conduct was
not sufficiently harsh, vindictive, reprehensible, mali-

Enfin, &cidion du juge de preerié instance de ne

pas soumettre au jury la question des domerétges-int”

puetidifisbien fonde et il n'y a pas lieu de la modi-
fier. La preuve ne permettait pas de centexis-"
tence d'une « fauep@miiante », y compris la discri-
mination, et le comportement de BC efait was

cious or extreme in nature to warrant punishment.
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The judgment of the Court was delivered by

par

IacoBucCl J —

I. Introduction

This appeal arises out of a wrongful dismissal
action. It calls upon the Court to elaborate the cir-
cumstances in which an employer would be justi-
fied in summarily dismissing an employee as a
result of the latter's dishonest conduct. More spe-
cifically, the question is whether any dishonesty, in
and of itself, suffices to warrant an employee’s ter-
mination, or whether the nature and context of

such dishonesty must be considered in assessing

whether just cause for dismissal exists.

Le présent pourvoiefmane d'une action pour

Jack Giles, c.r., etKaren Shirley-Paterson, pour

lese@diappelantes au pourvoi incident.

Versiondaise du jugement de la Cour rendu

LE JUGE lACcOBUCCI —

I. Introduction

1

edmghent injustif. La Cour est appeda pe-
ciser les circonstances dans lesquelles un
employeur serait en droit dedmyngommaire-
ment un em@oyraison de son comportement
maletenPlus particidirement, il s’agit de
savoir si tout comportement nethanffit en
squstifier le congdiement d’'un empl®;” ou

s'il faut prendre eremimidla nature et le
contexte de ce comportementeperaninér s'il

existe un motif valable de coediement.

The appeal also raises ancillary questions relat- Le pourvoi sowve €galement des questions
accessoires concernant I'oppodarid’écision

ing to the propriety of the trial judge’s decision to

put to the jury questions related to awards for an

2

du juge de gmeinistance de soumette’ap-

extended notice period, aggravated damages, andeciafion du jury des questionsdisa I'attribution

punitive damages. In addition, the parties sought a
review of the reasonableness of the jury verdict on
various matters decided at trial. A cross-appeal

de dommagesirtenant lieu degpiode pro-
dengdg peavis, ainsi que de dommagesibts
reqjet punitifs. Les parties ont en outre solli-

also has been brought, wherein the respondents e I'ekdmen du caraeté raisonnable du verdict

submitted that, if the Court dismissed the appeal, it

ought to dismiss the appellant’s wrongful dismissal
action outright rather than order a new trial.

que le jury a rendu sur divers pointesul@ec’
isis1 ontegalement form’un pourvoi incident
dans lequel elles font valoir que, si la Cour rejette

le pourvoi, elle devra simplement rejeter I'action
pour congdiement injusti&” de I'appelant au lieu
d’ordonner la tenue d’'un nouveau peec’

For the reasons that follow, | am of the view that Pour les motifs qui suivent, jestime qu’il y a 3

this appeal should be allowed and that the jury’s

verdict should be restored on all questions except
that related to aggravated damages. As | would

lieu d’accueillir le pourvoi etalgirle verdict
du jury sur toutes les questienseption de
celles concernant les dommrex§ess-imajoes.

allow the appeal, the cross-appeal must per forcEtant done que je suis d’avis d'accueillir le pour-

be dismissed.

Il. Factual Background

The appellant, Martin Richard McKinley, is a

chartered accountant who was employed by the

respondents, the BC Tel group of companies (“BC
Tel”). While working for BC Tel, he held various

L'appelant Martin Richard McKinley est un

voi, le pourvoi incident doit fengéntetre rejet”

Il. Les faits

4

comptalaé qgirtravaillait pour les intiegs, le
groupe d’entreprises de BC Tel (« BC Tel »). Pen-

dant sa aagicthez BC Tel, I'appelant a oceup’
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positions, earned promotions, and received salary
increases. In 1991, he became Controller, Trea-
surer and Assistant Secretary to certain BC Tel
companies. But in 1993, the appellant began to
experience high blood pressure as a result of
hypertension. Initially, this condition was brought
under control through medication, and by taking
some time away from work. However, by May of
1994, the appellant’s health took a turn for the
worse. His blood pressure had begun to rise again,
and by June of that year, it was rising on a daily
basis. Following his physician’s advice, the appel-
lant took a leave of absence from work.

By July 1994, the appellant's superior, lan
Mansfield (“Mansfield”), raised the issue of the
appellant’s termination from his employment. Dur-
ing discussions with his employers, the appellant
indicated that he wished to return to work, but in a
position that carried less responsibility. He was

plusieurs postes, obtenu des promotions et touch”
des augmentations salariales. En 199%, il a ~
nenuontoleur, tEsorier et seetaire adjoint

pour certaines entreprises de BC Tel. Cependant,
I'appelant a coraraesciffrir d’hypertension

en 1993. Abud, il a€t® en mesure de stabiliser

sa tensienight’ en prenant desedicaments et

du repos, mais, en mai 1994, ess'emshtgrave-
meettribrée. Sa tension arelle a recom-
endenagmenter et,ed’juin de la rfme aneé,

elle augmentait tous les jours. L’appelant a pris un
eoagforig’ sur le conseil de soneaécin.

Des juillet 1994, le swgrieur de I'appelant, lan

Mansfield (« Mansfield >§y@q(€ la possibili¢’

de mettreafitemploi de I'appelant. Au cours

des discussions avec son employeur, I'appelant a
indigu’il souhaitait retourner au travail, mais
occuper un poste comportant moins de responsabi-

advised that BC Tel would attempt to find another edlitll a€té avi€ qu’on s'efforcerait de lui trouver

suitable position for him within its corporate struc-

ture. However, alternative employment was never
offered to the appellant. Although at least two
positions for which the appellant qualified opened
during the period in question, these were filled by
other employees.

un autre poste qui lui conviendrait au sein de BC
Tel. L’appelant ne s’est toutefois jamais vu offrir
un autre poste. Bien que I'appslétit glalifié

pour occuper au moins deux autres postes devenus
vacants pendaatital@’en question, ces postes

orgtd confésa d'autres emplas.

While the appellant was still on leave from work  Alors que I'appelanitait encore en coergde

owing to his health condition, Mansfield tele-

maladie autgrisfansfield lui a demad par

phoned him and instructed him to report to theeléghone, de se @senter aux bureaux des inti-
respondents’ offices on August 31, 1994. The eemle 31 ant”1994. L'appelant a obtera@ a

appellant complied, and on that day, the respon-
dents terminated his employment. By that time, the
appellant had worked for BC Tel for almost 17
years and was 48 years of age.

cette demande et, g jesrihtinees ont mis
afison emploi. L'appelardtait alorsatg de 48
ans et comptais pe 17 aregs d’'anciennet’
chez BC Tel.

Although the respondents made the appellant a Les intimées ont offera’I'appelant une indem-
severance offer, this was rejected. According to the e dét'@part qu'il a cependant regat” Celui-ci a
appellant, his employment was terminated without etgmflu qu’on avait mis fim son emploi sans

just cause and without reasonable notice or pay in
lieu of reasonable notice. He thus brought a
wrongful dismissal action in the Supreme Court of
British Columbia, arguing that his termination was
an arbitrary and wilful breach of his employment

motif valable et sans lui donneavis @ison-
nable ou une indetandnt lieu de pevis rai-
sonnable. Il a doncenteetaction pour corg’
diement injestifévant la Cour supmie de la
Colombie-Britannique en faisant valoir que la

contract, which was conducted in a high-handed cotfiaautoritaire et flagrante dont on avait mis fin
and flagrant manner. The appellant maintained thaa son emploi constituait une rupture arbitraire et
the respondents’ actions amounted to an inten-elib&&e de son contrat de travail. L'appelant a

tional infliction of mental suffering. He alleged

soutenu que, par leurs actes, lesdstiimi
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that, as a result of the wrongful dismissal, he lost  avaient énfliggntionnellement des souffrances
his employment income and benefits, as well as  morales. kgualtjue a'la suite de ce cordie-
the short-term disability benefits he was then  ment injestifiavait perdu son revenu d’emploi
receiving. He also argued that the dismissal pre- et ses avantages sociaux ainsi que les prestations
vented him from qualifying for, or receiving, any  d’inval@litle courte de€ gu'il touchaita’ cette
long-term disability benefits, and caused him toepoque. Il aegalement affirm’que son coraglie-
lose his future pension benefits. As such, the  ment l'avait rendu inadmiasid#e prestations
appellant sought an order for general compensa-  dinwvalititiongue de€ et lui avait fait perdre
tory damages, special damages for the expenses les prestations de retraite auxquelles il aurait eu
incurred in attempting to find new employment, draitl'avenir. L'appelant a donc sollieitune
aggravated damages, and damages for mental dis- ordonnance accordant des donmaméges-int’
tress and the intentional infliction of mental suffer-  compensatoiezgraglx, des dommages-émts
ing, as well as punitive damages. esj@ux pour les eenses éiésa la recherche
d'un nouvel emploi, des dommageseidis
majores, des dommages-amfts pour souffrances
morales et pour l'infliction intentionnelle de telles
souffrances, ainsi que des dommagesrits puni-
tifs.

Aside from his wrongful dismissal action, the Outre son action pour coediement injustif,
appellant filed an information with the Canadian I'appelant@od® la mesure en question agpr’
Human Rights Commission, based on the same  de la Commission canadienne des droits de la per-
allegations of fact. He argued that his dismissal = sonne egualtit les mmes faits. |l a maintenu
contravened theCanadian Human Rights Act, gue son corediement contrevenad laLoi cana-

R.S.C. 1985, c. H-6. At the time of trial, he had notdienne sur les droits de la personne, L.R.C. 1985,
yet filed a formal complaint. ch. H-6. Il n'avait pas encospa& une plainte
officielle au moment du pres.

The respondents admitted to having terminated Les intimées ont reconnu avoir cosjé I'appe- 9

the appellant's employment on August 31, 1994. lant le 31 B#@94. Cependant, elles ont d’abord
However, their initial defence rested on the ground  fait valoir pour lefi@ndé qu’au moment du con-

that, in dismissing the appellant, they offered him edigment elles lui avaient offert un salaire et des

a compensation package of salary and benefits in  avantages sactitx d’'indemni¢’ compensa-

lieu of reasonable notice. Moreover, the respon-  trice dmvis raisonnable. Les intea$ ont

dents maintained that throughout the months of aj@ué, pendant les mois de juillet et diao”

July and August 1994, they used their best efforts, 1994, elles avaient fait leur possible pouatrouver °
to the appellant’s knowledge, to locate an alternate  I'appelant un autre poste convenable au sein de BC
suitable position for him within BC Tel. Finally, Tel, et que ce dermtait au courant de ces

the respondents denied the appellant’'s allegationsemadches. Enfin, elles ontenies akgations de

with respect to the flagrant nature of the dismissal,  I'appelant concernant la nature flagranteselu cong”
and submitted that the termination actually diement et ont soutenu que kEdieongnt avait
occurred in a professional manner, and in consulteeté effect® de marete professionnelle atla suite

tion with the appellant. de consultations avec I'appelant.

In a Further Amended Statement of Defence Dans une dfense modige (6 octobre 1997), les 10
(October 6, 1997), the respondents maintained that  aéetnont petendu que la maladie de I'appelant
the appellant’s illness “frustrated the object of the TRADUCTION] « I'empéchait d’accomplir son tra-
[appellant’'s] employment”. They thus claimed that  vail ». Elles ont donc eajqutélles etaient en
they were justified in treating the employment con-  droit de censidjue le contrat de travail avait
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tract as at an end, and in terminating it as they did  pris fin et dsilercomme elles I'ont fait le 31
on August 31, 1994. The respondents submitted ut 4694. Les intiraés ont fait valoir qu’en con-
that in dismissing the appellant, they offered him a edigit I'appelant elles lui avaient offert une

compensation package in lieu of reasonable notice.

indernaitipensatrice de gavis raisonnable.

However, on November 20, 1997, three days Cependant, le 20 nhovembre 1997, soit trois jours
into the trial of this case, the respondents obtained esafwlverture du pras, la cour a autorsles

permission from the court to amend their pleadings

once again. They abandoned the defence of frustra-

imtisa’ modifier une fois de plus leurs actes de
equoe. Elles ont abandomnleur moyen de

tion, and instead argued that just cause for theefere fond” sur I'impossibili€ d’accomplir le

appellant’'s summary dismissal existed. Specifi-
cally, the respondents alleged that the appellant
had been dishonest about his medical condition,
and the treatments available for it. This argument

travail et onbipkdaltenu que le coadiement
sommaire de l'appelant reposait sur un motif vala-
ble. Pagssgmient, les intimés ont allgLe que
I'appelant n'avagtpdsnmetea propos de son

was based on the respondents’ recent discovery etat de saet’et des traitements qu’il pourrait sui-

a letter (dated December 12, 1994) written by the

vre. Cet argument faisaitaslatedECouverte

appellant to Dr. Peter Graff, an internal medicine ecerite par les intie€s d'une lettre (de¢ du 12
and cardiac specialist, who was one of the appel-ecenhibre 1994) que I'appelant avait adeesau
lant’s attending physicians. In this letter, the appel- ' PBter Graff, cardiologue et interniste aiait

lant wrote to Dr. Graff acknowledging that, during

a previous medical appointment, Dr. Graff had rec-
ommended a certain medication — the “beta
blocker” — as the next method of treatment for the
appellant’s hypertension. Although beta blockers
were not prescribed at that time, the letter indi-
cated that Dr. Graff had advised the appellant that

'un de sexdecins traitants. Dans cette lettre,
I'appelant reconnaissait que, lors d’un rendez-vous

eopdent, le D Graff lui avait recommarea’un

certadicaiment — le «dta-bloquant» —
comme prochain moyen de traiter I'hypertension
dont il souffragimigl si les &fa-bloquants n'ont
pas ettoréscrits, la lettre indiquait que lé D

such treatment should begin upon the lattersGraff avait conseili’a I'appelant de suivre ce trai-

return to work, if his blood pressure remained
high.

tement si sa tensieneket’demeuraiteleée,

apes son retour au travail.

The respondents claimed that the appellant Les intimées ont mfendu que l'appelant avait
deliberately withheld the truth as to Dr. Graff's elidérément cach’le fait que le DGraff avait

recommendations regarding the use of beta block-
ers and their ability to enable him to return to his
job without incurring any health risks. However,

the appellant’s evidence at trial revealed that, inso-

far as he was concerned, he had not lied to the

respondents.

At trial, the appellant's wrongful dismissal
action was heard before a judge and jury. Paris J.
held that there was sufficient evidence to put the
question of just cause for dismissal to the jury. In
instructing the jury on this point, Paris J. stated
that, in order for just cause to exist, it must find (a)
that the appellant’'s conduct was dishonest in fact,
and (b) that “the dishonesty was of a degree that
was incompatible with the employment relation-
ship”. Paris J. also held that the jury could consider

recomamamdraitement auxebd-bloquants qui
lui permettrait de reprendre le travail sans que cela
pose un risque pour sa SaEgpendant, lemoi-

gnage de I'appelant as p®&lé que, pour sa

part, il n'avait pas menti awemtim’

En premére instance, l'action pour cosegje-

ment irgudéfi’appelant &t instruite devant

un juge et un jury. Le juge Patsda qli'il

existait suffisammeténtBhts de preuve pour
soumettre au jury la question du motif valable de
eoligrment. Dans ses directives au jury sur ce
point, le juge Pagidaddjue, pour qu’il y ait

motif valable, le jury doit conclure a) que le com-
portement de l'appelait éffectivement mal-
atnaf b) queTRADUCTION] « cette malhone”
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whether aggravated damages, as well as damagese étaitgrave au point dife incompatible avec la

for bad faith in the conduct or manner of the dis-  relation employeur-emploje juge aeg@ale-

missal were warranted. On the other hand, he held neemdédque le jury pouvait se demander s'il y

that there was no evidence upon which a claim for  avait lieu d'accorder des dommeages-int’

punitive damages could be based, and thus, this es@rdes dommageséndts pour les actes de

guestion was not put to the jury. mauvaise foi accomplis lors duedamént. Par
ailleurs, il a estira"qu’aucurelément de preuve ne
justifiait I'attribution de dommages-ietéts puni-
tifs et il n’a donc pas soumis cette questobap-
préciation du jury.

The jury found in favour of the appellant, Le jury a done’ raisona l'appelant et lui a 14
awarding him the following amounts: $108,793 in  aceds sommes suivantes : 108 793 tfire de
general damages; $1,233 in special damages; dommagedtsngnéraux, 1 233 $a titre de
$100,000 in aggravated damages; $6,091 in pen- dommageitsrgjgciaux, 100 000 & litre de
sion contributions; prejudgment interest; and costs.  dommageétinthajoes, 6 091 & titre de coti-
Paris J. refused to make an order for special costs, saionsggime de retraite, des @fts avant
and for increased costs. jugement et degeds. Le juge Paris a refude

rendre une ordonnance accordant degeds sg-
ciaux et des eens maja@s.

The Court of Appeal for British Columbia set La Cour d'appel de la Colombie-Britannique al®
the jury award aside and ordered a new trial. The  anihed” sommes accae$S par le jury et a
appellant’s cross-appeal on the question of puni-  oreldariénue d’'un nouveau pex Elle aega-
tive damages was dismissed. According to the Ilementeré@ipel incident interjet’par I'appe-
Court of Appeal, dishonesty is always cause for lant sur la question des dommeg¢s-pini-
dismissal. Thus, by instructing jurors that the tifs. Déapelle, la malhoreteg est toujours un
appellant's dishonesty would merit termination  motif de euligment. Par coeguent, le juge
only if it was of a degree that was “incompatible  Paris a commis une erreur justifiant annulation en
with the employment relationship”, Paris J. com-  affirmant au jury que la maltethde I'appelant
mitted a reversible error. ne justifierait son cedigment que si elletait

[TRADUCTION] « grave au point @fre incompatible
avec la relation employeur-emply:

[ll. Judicial History lll. Historique des pradures judiciaires

A. Supreme Court of British Columbia (Paris J.),  A.Cour supréme de la Colombie-Britannique (le
November 27, 1997 juge Paris), le 27 novembre 1997

Paris J. made several observations regarding the Le juge Paris a fait plusieurs observations contb
instructions and questions he would put to the jury. cernant les directives qu’il donnerait au jury et les
First, with respect to the question of just cause for  questions qu’il lui soumettrait. D'abord, en ce qui
dismissal, he stated that — without making any  concerne le motif valable ded@mmeght, il a
comments as to its weight — he was bound to note  afigunil était tenu de signaler — sans toute-
that there was some evidence of a lack of frank-  fois en commenter I'importance — qu'il existait
ness by the appellant regarding his ability to return ~ une certaine preuve de manque de franchise de la
to his previous position. But, it was to be left to the  part de I'appelant qusatcapaaitde retourner
jury to decide whether the evidence amounted t@ soh ancien poste. Cependant, il appartenait au
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proof of “dishonesty of a degree incompatible with  jury deidér si cette preuvetdblissait I'exis-

the employment relationship”. tence d'unerADUCTION] « malhonteg grave
au point détre incompatible avec la relation
employeur-emplog .

Paris J. held further that questions regarding Le juge Paris a en outrecité que le jury devait
damages related to bad faith in the conduct oetre saisi des questions relatives aux dommages-
manner of dismissal were to be put to the jury. Inntéréts pour les actes de mauvaise foi accomplis
this regard, it was to determine whether the evilors du congdiementA cet égard, le jury devrait
dence revealed that there was bad faith or unfaidécider si la preuveerglait I'existence de mau-
conduct by the respondents, as contemplated byaise foi ou d’'un comportementdquitable de la
this Court inWallace v. United Grain Growers  part des intirés, comme le pvoit notre Cour
Ltd., [1997] 3 S.C.R. 701. If so, it was to decide bydans I'argt Wallace c. United Grain Growers Ltd.,
how many months the notice period should bg1997] 3 R.C.S. 701. Dans I'affirmative, il devrait
extended beyond that which would be consideredéterminer de combien de mois larjpde de -
as the “reasonable” period of notice in this case. avis devraitefre prolonge au-del'de ce qui serait

jugé «raisonnable » en l'espé.

The trial judge also found that the question of Le juge de prenaire instance agalement conclu
aggravated damages should be decided by the jurgu’il appartenait au jury de trancher la question des
In his view, there was some evidence to supportiommages-iméts majoes. A son avis, certains
the appellant’s contention that, within the contextéléements de preuvetdyaient la m@fention de I'ap-
of the dismissal, the respondents engaged in a wipelant qu’en le corgdiant les intirees lui avaient
ful or deliberate infliction of mental distress inflige volontairement ou alibérément des souf-
amounting to tortious conduct. Whether the appelfrances morales et avaient ainsi agopt’ compor-
lant actually suffered such mental distress, andement @lictueux. Il appartenait au jury deader
whether there existed an intention to inflict suchsi I'appelant avait eéllementeproue de telles
distress was to be inferred from the evidence, andouffrances morales et si I'intention d'infliger ces
was for the jury to decide. souffrances devaitfe inBrée de la preuve.

However, Paris J. held that there was no evi- Le juge Paris a cependant conclu qu'auelin ~
dence upon which the appellant’s claim for puni-ment de preuve ne pouvait justifier la demande de
tive damages could be based. He found that humatommages-imiéts punitifs de I'appelant. 1l a
rights legislation did not add anything to this détermir€ que ladgislation en magre de droits de
dimension of the case, and there was no evidenda personne n’ajoutait riea cet aspect de I'affaire
of discrimination on the basis of disability. Moreo- et qu'il n’existait aucune preuve de discrimination
ver, Paris J. stated that there was no proof of harsfgndée sur une eficience @isability). Il a ajoug
vindictive, and malicious conduct on the respon-qu’il n’existait aucune preuve de comportement
dents’ part. dur, vengeur et malicieux de la part des @5

In charging the jury on the issue of dismissal for Le juge Paris a domnau jury les directives sui-
just cause on the basis of an employee’s dishonrantes au sujet de la question du @miigiment jus-
esty, Paris J.’s instructions were as follows: tifie par la malhorete€ d'un emplog”:

Now in this case, the defendant puts forward the TRAHUCTION] Dans la pesente affaire, laedénde-
defence that it had just cause for dismissal of the plain- resse fait valoir, paefiesaed qu’elle avait un motif
tiff. If just cause existed at the time of the dismissal, the valable deediemdé demandeur. Si ce motif valable
defendant had the right to terminate the employment existait au moment dedieongnt, la efenderesse
contract without giving any notice. That is because con- avait le dro@sileerle contrat de travail sans donner
duct amounting to just cause for dismissal constitutes a  edwipr’ll en est ainsi parce que le comportement qui
breach of the contract. Now the burden of proving just constitue un motif valable dedieonghtequivauta
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cause is on the defendant. Now what constitutes just une rupture du contrat. Maintenant, il iactanbe °
cause for dismissal may vary depending upon the cir- eferdieresse dtablir I'existence de ce motif valable.
cumstances of the case which must be assessed by you Ce qui constitue un motif valabkedaésmntgieut

the jury. Generally speaking, however, examples of just varier selon les circonstances que vous, les membres du

cause would be an employee’s serious misconduct, jury, deveecagprEn egle gnérale, cependant,
habitual neglect of duty, incompetence, repeated willful constitueraient un motif valable, notamment, l'incon-
[sic] disobedience, or dishonesty of a degree incompati- duite grave, le manquement habituel au devoir, I'incom-

ble with the employment relationship. The conduct must eteqce, la dSolgissanceeafétée et dlibérée et la mal-
be such as to undermine or seriously impair the trust and ete#rgrave au point dife incompatible avec la
confidence the employer is entitled to place in the relation employeur-eenjleydomportement en cause
employee in the circumstances of their particular rela-  atoit de natura miner ouaébranler sfieusement la
tionship. Something less than that is not sufficient cause confiance que I'employeur a le droit d’avoir en son
for dismissal without reasonable notice. Perhaps | empldgns les circonstances partietdis de leur
should repeat that for you. As to just cause for dismissal relation. Un comportement moindre n’est pas un motif
the conduct of the employee must be such as to under- suffisant dediesng’h emplog”sans lui donner un
mine or seriously impair the trust and confidence the eayis raisonnable. Je devrais petre ' vous leegféter.
employer is entitled to place on the employee in the cir- Pour constituer un motif valable eédiemegt, le
cumstances of their particular relationship. In the case of comportement de I'erdpibgfre de natura miner
dishonesty it must be of a degree incompatible with the adhranler sfieusement la confiance que I'employeur
employment relationship. Something less than that is a le droit d’avoir en lui dans les circonstances particu-
not sufficient cause for dismissal without reasonable ereti*de leur relation. S’il y a malhate€, elle doit
notice. €tre grave au point étfe incompatible avec la relation

employeur-emplog. Si elle ne l'est pas, il N’y a pas de

motif suffisant de corggdier 'employ¥ sans lui donner

un pigavis raisonnable.

Remember that as | have told you to find cause for Rappelez-vous, je vepstée que pour concluie °
dismissal you would have to find not only that the plain- 'existence d’'un motif deed@rgént, vous devez
tiff was deceitful as the defendant contends but that the conclure non seulement que le demandeur a eu un com-
dishonesty was of a degree that was incompatible with portement dolosif, comnmeteledpld dfenderesse,
the employment relationship. [Emphasis added.] mais encore que sa resdtEbatdit grave au point
d’etre incompatible avec la relation employeur-emgloy”
[Je souligne.]

The question put to the jury on this point asked La question gt#i soumise au jurg ce propos
simply: est simple :

Have the Defendants proven that (unknown to them atTRADUCTION] Les dfenderesses ont-elles preuglr'il

the time), cause for dismissal existed when they termi- exigtdgul” insua’ I'epoque) un motif de coedie-

nated the Plaintiff on August 31, 19947 ment au momenetles ont mis fina I'emploi du
demandeur, le 31 ab1994?

The jury responded to this question in the negative. Le jugpandu par laegativea cette question.

B. Court of Appeal for British Columbia (Hol-  B. Cour d'appel de la Colombie-Britannique (le
linrake J.A. for the Court) (1999), 67 B.C.L.R. juge Hollinrake au nom de la cour) (1999), 67
(3d) 337 B.C.L.R. (3d) 337

On appeal, the respondents argued that the trial En appel, les intimés ont fait valoir que les 21
judge’s jury instructions were incorrect in law.  directives du juge de preninstance au jury
They maintained that an employee’s dishonesetaient erroaés en droit. Elles ont maintenu que le
conduct, irrespective of its degree, is always cause  comportement netthahmi emplog est tou-
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for dismissal. In this respect, the respondents relied  jours un motif dediemgnt, peu importe sa

on McPhillips v. British Columbia Ferry Corp.  gravité. A cetégard, les intiraés se sont appegs

(1994), 94 B.C.L.R. (2d) 1 (C.A); leave to S.C.C. sur €afvfcPhillips c. British Columbia Ferry

refused, [1995] 1 S.C.R. ix. Corp. (1994), 94 B.C.L.R. (2d) 1 (C.A)); autorisa-
tion de pourvoi devant la CSC refgs” [1995]
1 R.C.S. ix.

The Court of Appeal held that the dishonesty La Cour d'appel a statugque la malhoreteg
asserted by the respondents was not as clear as in  @e/qgu’les intireés nétait pas aussi mani-
McPhillips, where an employee billed his feste que dans I'affdicBhillips, o un emplog”
employer for unauthorized personal expenses. awmltam& a son employeur le paiement de
However, it found that Paris J. invited the jury to epdhses personnelles non autwss Cependant,
consider the extent of the dishonesty alleged, and  elle a conclu que le juge Paris awad jamE
to determine whether this “was of a degree that  examiner 'ampleur de la nethidaiégLEe et
was incompatible with the employment relation-a dsterminer si elle JRADUCTION] « était grave au
ship,” and thus “sufficient to warrant dismissal”.  point el incompatible avec la relation
According to the Court of Appeal, such instruc-  employeur-emgpboyét donc « suffisante pour
tions were incorrect as a matter of law. In this justifier le edighent». La Cour d'appel a

regard, Hollinrake J.A. stated at para. 25: . estiomeé ces directivestdient erroaés en droit.
A ce propos, le juge Hollinrake aecag, au
par. 25:

Dishonesty within the contract of employment, as is the TRAGUCTION] La malhoneteg dans I'eecution d’'un

case alleged here, is cause and that cause is not founded contrat de travail, commegcedecalllespce, est

on the basis of the “degree” of the dishonesty. un motif deezbegient et ce motif neegéend pas de
la « gravi€ » de la malhoreteg.

Considering the evidence before the jury and the e#apvoir examia’la preuve dont disposait le
guestion that had been put to it in regard to the jury et la question quiekdi soumise quard °
existence of just cause, Hollinrake J.A. held that it  I'existence d’un motif valable dediemgnt, le
was not possible to discern the jury’s exact find-  juge Hollinrakecdé qu’il n’était pas possible
ings. It may have found that, on the basis of the aterdiiner exactement ce que le jury avait con-
evidence as a whole, there was no dishonesty.  clu. Il pouvait avoir @hahsénce de malhon-
However, the jury also may have concluded that ete; compte tenu de I'ensemble de la preuve.
there was dishonesty related to the employment  Toutefois, il pagaiérhent avoir conclu qu'il y
contract, but that such dishonesty was not of the  avait eu malteshdans le contexte du contrat
requisite “degree” to provide just cause for de travail, mais que cette metbBrmétait pas

dismissal, as articulated by the trial judge. If the  «grave » au point de constituer un motif valable

second scenario were true, a miscarriage of justice  deedmmgént, comme I'a expligule juge de
had resulted in this case. prama instance. Dans ce dernier cas, il y aurait
eu erreur judiciaire en 'espe.

In considering the specific nature of the flaw En examinant la nature particere de la lacune
within the jury charge, Hollinrake J.A. stated at  que comportait I'exposjury, le juge Hollinrake
paras. 27 and 28: a affian(aux par. 27-28):

In my opinion, this jury should have been instructed TRAPUCTION] A mon avis, on auraitwdire au jury
that if it found dishonesty on the evidence as asserted by que, s'il coaclieaiistence de malhoetg€ compte
the [respondents] it must, as a matter of law, conclude tenu de la preuve soumise par lessfintidévrait
that there existed cause for dismissal. The only finding conclure gu'il existait en droit un motif aelieong”
of fact for the jury to make was dishonesty or no dishon- ment. La seule conclusion de fait quethdtjappéd”
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esty and if the former was found by the jury the judgea tirér concernait I'existence de malheteE et, si le

would then have been bound as a matter of law to con-  jury concluait qu’il y avait eu netditori@ jugeetait

clude that there was cause for dismissal. That conclu- alors tenu en droit de statuer qu'il existait un motif de

sion is mandated by thdcPhillips case. congdiement. Telle est la conclusion que commande
l'arrét McPhillips.

I am unable to see any difference in substance from Je suis incapable de voiranepagiffSur le plan du
the charge before us and thatMaPhillips. In my opin- fond, entre I'exp@séau jury en I'espce et celui dont il
ion, they both suffer from the identical fatal flaw. That etaif question dans I'atMcPhillips. J'estime qu’elles
being, it cannot be determined on appeal whether or not comportenenee nacune fatale. Celetant, on ne
the jury had found there was no dishonesty or there was ptarrdher en appel si le jury a coned’absence
dishonesty found but in the collective mind of the jury de malatat) ou encore etider que le jury a conclu
that dishonesty did not “justify the firing'McPhillips) qu’il y avait eu malhonefeg, mais qu'iletait collective-
or was not “of a degree incompatible with the employ- ment d’avis qu’elle ne « justifiait pas Edwmght »
ment relationship” (the instant case). MaPhillips) ou qu’elle ntait pas «grave au point

d'etre incompatible avec la relation employeur-
employ » (en I'espce).

The court thus stated that the jury charge in this La cour a donc statuque, dans son exmEosiu 24
case — which referred to the “degree of dishon-  jury endesp— ar'il était question de la « mal-
esty” incompatible with the employment relation-  het@€ grave » au point dtfe incompatible
ship — put a mixed question of fact and law to the  avec la relation employeur-employé juge
jury. Whether the appellant had been dishonest avait sauffappi€ciation du jury une question
with his employers was a question of fact for the  mixte de fait et de droit. La question de savoir si
jury to decide. However, the jury should not have I'appelant avait agi matemeft avec son
been permitted to determine whether the “degree”  emplagtaiir ine question de fait qu'il apparte-
of dishonesty sufficed to warrant dismissal, since  nait au jury de trancher. Cependant, on n'aurait pas
as a matter of law, all dishonesty within an u ldi permettre de eterminer si la malhomég
employment relationship provides just cause. en cat@ié « grave » au point de justifier un

conggdiement, puisque, en droit, toute malhenn”
tett dans le cadre d'une relation employeur-
employe est un motif valable de coegjement.

Before the Court of Appeal, the respondents, Mentionnant I'aret Vancouver-Fraser Park Dis-  2°
referring to the case ofancouver-Fraser Park  trict c. Olmstead, [1975] 2 R.C.S. 831, les intea$s
District v. Olmstead, [1975] 2 S.C.R. 831, submit-  ont fait valoir en cour d’appel que le rejet de I'ac-
ted that the appellant's wrongful dismissal claim  tion pour edirghent injusti®” de I'appelant
should be dismissed in preference to ordering a  semirpblea la &Elivrance d’'une ordonnance
new trial. They argued that it would be impossible  de nouveaegr&elon elles, aucun jury agissant
for any jury acting judicially to reach the conclu-  deda judiciaire ne pourrait conclure que I'appe-
sion that the appellant was honest with his employ-  laaté dranc avec son employeur au sujet de sa
ers about his ability to return to work. The Court of  capgad# retourner au travail. La Cour d'appel a
Appeal declined to dismiss the action. It held that, efils rejeter I'action. Elle a statujue, d'apes
given the evidence, there was some measure of la preuggnait’dans I'esprit de I'appelant une
confusion in the mind of the appellant as to the  certaine confusion au sujet de la podSina-
availability of a different job, the medical advice  nir un autre emploi, du conseil qu'il acaitde,
he received, and what future steps he should take  swoleaim et des mesures qu'il devrait prendre
for his own health and well-being. Thus, while the  pour recouvrer lae sntissurer son bietré.
evidence could allow a jury to arrive at a finding  Donenme”si la preuve pouvait permetaeun
of dishonesty justifying dismissal without notice, it jury de conclufexistence de malhoetég jus-
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also would be open to the trier of fact to conclude tifiant un ediegrient sans eavis, le juge des
that there was no dishonest conduct on the part of  faits aurait pu tout aussi bien @fliahsence
the appellant. As such, the appellant's action de comportement methaimla part de I'appe-
against his former employers could not be dis- lant.a/piburquoi I'action de lI'appelant contre
missed. ses anciens employeurs ne pouvaicpaséjete.

Accordingly, the appeal was allowed, the order En congquence, la Cour d'appel a accueilli
of the British Columbia Supreme Court set aside, I'appel, anhotlonnance de la Cour sepne
and a new trial was ordered on all issues. The de la Colombie-Britannique et eoldotariue
appellant’s cross-appeal on the issue of whether  d’'un nouveaaspsoe toutes les questions en
the trial judge erred by failing to put the question  litige. En raison de son ordonnance de nouveau
of punitive damages to the jury was unnecessary to eprecr toutes les questions en litige, la cour
deal with, given the order for a new trial on all  n’avait ppuexaminer I'appel incident que I'ap-
issues. As such, the cross-appeal was dismissed pelant avait entarjetijet de la question de
without reasons. savoir si le juge de preraiinstance a commis
une erreur en ne soumettant pas la question des
dommages-imféts punitifs a I'app€ciation du
jury. L'appel incident a doneté reje€ sans motifs

a l'appui.
IV. Issues IV. Les questions en litige
This appeal raises the following issues: Le présent pourvoi soal/e les questions sui-
vantes :
A. Did the trial judge err by instructing the jury  A. Le juge de pemiinstance a-t-il commis une
that, to find just cause for dismissal, it would erreur en affirmant au jury que, pour canclure °
have to find not only that the plaintiff was I'existence d’'un motif valable de ading’
deceitful, but that the dishonesty was “of a ment, il lui faudreiemhiner non seulement
degree that was incompatible with the employ- gue le demandeur a eu un comportement dolo-
ment relationship”? sif, mais encore que sa malbw# était

«grave au point éfre incompatible avec la
relation employeur-emplay»?

B. Based on the evidence before it, could the jury, B. Compte tenu de la preuve dont il disposait, le

acting judicially, have reasonably found that jury agissant denfgydiciaire pouvait-il rai-
the appellant's conduct was not dishonest and sonnablement conclure que le comportement de
thus, that just cause for summary dismissal did 'appelegthin’ pas malhoreté et qu'il n'y
not exist? avait donc aucun motif valable de le eacligy

sommairement?

C. Was the jury award for damages representing C. Les dommaggssirienant lieu deegpiode
an extended notice period reasonable? pr@endé peavis, que le jury a accars,
sont-ils raisonnables?

D. Should the question of aggravated damages D. La question des dommages-iméjoes
have been put to the jury in this case? aurait-allétd® soumise T'appEciation du
jury en l'esgece?

E. Should the question of punitive damages have E. La question des dommegés-iptinitifs
been put to the jury in this case? aurait-elleétfe soumisea T'appi€ciation du
jury en l'esgce?
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V. Analysis V. Analyse
A. The Sandard for Dishonest Conduct in the A. La norme applicable au comportement mal-
Employment Relationship honnéte dans le cadre dune relation

employeur-employé
Although this Court has yet to consider the Bien que notre Cour n'ait pas enceté appete 28
guestion of whether an employee’s dishonesty, ira se” demander si la malh@eg€ d'un emplog’
and of itself, necessarily gives rise to just cause for  constdaessairement, en soi, un motif valable
summary dismissal, this issue has been examined dedienggnt sommaire, des tribunaux anglais
by the English courts, as well as appellate and ainsi que des cours d’appel et des tribunaux d’ins-
lower courts in Canada. From an analysis of this  tanceritnffe au Canada onejd” examie” la
jurisprudence, no clear principle or standard  question. Aucune norme ni aucun principe clairs
emerges. Rather, while one line of authority sug-  neegagknt de I'analyse de cette jurisprudence.
gests that the nature of the dishonesty and the cir-  Au contraire, alors qu’un courant jurisprudentiel
cumstances surrounding its occurrence must be  veut qu'il faille prendre enecatisidia nature
considered, another seems to indicate that dishon- du comportement ratdhenl€s circonstances
est conduct alone — regardless of its degree —  qui I'ont emtomrautre semble indiquer que le
creates just cause for dismissal. A brief review of  comportement ma&teorn peu importe sa gra-
these two strands of jurisprudence would be useful e -wittonstituea lui seul un motif valable de con-
before determining which should guide this ed@gment. Il serait utile d’examiner éviement
Court’s analysis in the present case. ces deux courants jurisprudentiels avecitde d”

lequel devrait guider I'analyse de notre Cour dans

le présent pourvoi.

1. Authority Indicating thatContext Must Be 1. La jurisprudence selon laquelle il faut pren-
Considered when Assessing Whether Dis- dre en ceraidh lecontexte pour dster-
honesty Amounts to Just Cause for Dismissal miner si la madbeBrEst un motif valable

de congdiement

When examining whether an employee’s mis- Lorsqu’ils examinent si Il'inconduite d’'un 29

conduct — including dishonest misconduct — jus-  em@ley’y compris I'inconduite malhoeté —
tifies his or her dismissal, courts have often con- justifie sonembagient, les tribunaux prennent
sidered the context of the alleged insubordination.  souvent en ecatfid’ le contexte dans lequel il
Within this analysis, a finding of misconduct does y aurait eu insubordination. Le fait de canclure °
not, by itself, give rise to just cause. Rather, the  linconduite, dans le cadre de cette argtlyse, n’”
guestion to be addressed is whether, in the circum-  blit pas en soi I'existence d’'un motif valable de
stances, the behaviour was such that the employ- eciement. |l s’agit plutf de savoir si, dans les
ment relationship could no longer viably subsist. circonstances, le comportemerg adégit en
sorte que la relation employeur-empoyr'était
plus viable.

The Privy Council's decision i€louston & Co. Le Conseil prie¢" a adom ce cadre analytique 30
v. Corry, [1906] A.C. 122, adopted this analytical  d&tieuston & Co. c. Corry, [1906] A.C. 122, o’
framework. The question arising in that case was il s'agissait de savoir si I'ivresse esolgisd”
whether an employee’s public drunkenness and  sance en public d'un erudtiffaient son con-
disobedient conduct warranted his dismissal. Theedigghent. Dans seedision, le Conseil priz's’en
Privy Council’s ruling spoke generally to the con-  est tenueg@rgl au concept d’'« inconduite » et a
cept of “misconduct” and held that there was no  stafuaucuneeagle de droit fige ne permettait
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fixed rule of law to define when termination would  detetminer dans quels cas le cedigment
be warranted. The question is one of degree. The  serait gudiifést une question de gravitLe
trial judge must first determine whether there is  juge de mmamnstance doit d’abordetErminer
any evidence to submit to the jury in support of the  s'il est possible de soumettre au jalgnumss
allegation of justifiable dismissal. He or she also  de preetayant I'alEégation de corgfdiement
may direct jurors by informing them of the nature  justifil peut €galement donner aux pg’ des
of the acts which, as a matter of law, will justify directives concernant la nature des actes qui, en
dismissal. However, the ultimate question of  droit, justifient un ediggient. Cependant, la
whether just cause for such dismissal exists is one  question de savoiefimtive, s'il existe un
of fact that the jury must decide. Thus, the Privy  motif valable deezbegient est une question de
Council indicated that it is not sufficient that the  fait que le jury doit trancher. Ainsi, le Conseil
jury find misconduct alone, since this will not nec-  pri@’‘indige” qu’il ne suffit pas que le jury con-
essarily provide a basis for dismissal. Rather, the  clue seulenfieristence d’'une inconduittdnt
jury must determine that the misconduct is impos-  donuie celle-ci n'est pasecéssairement un
sible to reconcile with the employee’s obligations  motif de edighent. Le jury doit plot™ con-
under the employment contract. In this regard, clure gu'il est impossible de concilier I'inconduite
Lord James of Hereford stated at p. 129: avec les obligations qui incombkarnploye
aux termes du contrat de travail.cet égard, lord
James of Hereford aedlag, a la p. 129

In the present case the tribunal to try all issues of fact TRAOUCTION] Dans la pesente affaire, il appartenait
was a jury. Now the sufficiency of the justification au jury de trancher toutes les questions de fait. Or, le
depended upon the extent of misconduct. There is no eezamiffisant de la justificatioregéndait de la gra-
fixed rule of law defining the degree of misconduct ew# I'inconduite. Aucunesgle de droit fige ne per-
which will justify dismissal. Of course there may be met deedhiner combien grave datré 'inconduite
misconduct in a servant which will not justify the deter- pour justifier un ediegient. Il se peuvidemment
mination of the contract of service by one of the parties que l'inconduite d’'un esnpéojuistifie pas laesilia-
to it against the will of the other. On the other hand, tion du contrat de louage de services par une partie con-
misconduct inconsistent with the fulfilment of the tre la vodod€ l'autre partie. Par contre, I'inconduite
express or implied conditions of service will justify dis- incompatible avec le respect des conditions explicites ou
missal. [Emphasis added.] implicites du louage de services justifie uredieng”

ment. [Je souligne.]

A similar analysis was undertaken in subsequent Une analyse similaire até effect@#e dans des
decisions dealing with this issue. For instance, in eciglons uktieures portant sur cette question. Par
Laws v. London Chronicle, Ltd., [1959] 2 All E.R.  exemple, dans I'atrLaws c. London Chronicle,
285, the English Court of Appeal stated the follow-Ltd., [1959] 2 All E.R. 285, la Cour d’appel
ing at p. 287: anglaise a affiexceci,a la p. 287 :

[Slince a contract of service is but an example of con-TRAUCTION] [P]uisqu’un contrat de louage de services
tracts in general, so that the general law of contract will n'est qu’'un exemple de contese, gle sorte que

be applicable, it follows that, if summary dismissal is le dreitégdl des contrats s’applique, il s’ensuit que,
claimed to be justifiable, the question must be whether sieemt’'que le comgliement sommaire est justifi’

the conduct complained of is such as to show the servant il faut se demander si le comportemerg reproch”
to have disregarded the essential conditions of the con-emodfre que I'emplay’a vioE les conditions essen-

tract of service. [Emphasis added.] tielles du contrat de louage de services. [Je souligne.]

As such, Lord Evershed, M.R., held that a single Letmmades oles lord Evershed a donc sttu”
act of disobedience justified dismissal only if it qu'un seul acte epldissance ne justifiait le
demonstrated that the servant had repudiated the ed@gént que s'il éfnontrait que I'employ”
contract or one of its essential conditions. In this avaitevlel contrat ou I'une de ses conditions
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way, the ruling inLaws indicated that an analysis  essentielles. leabidws indique ainsi que, pour
of whether an employee’s misconduct warrants etedhiner si I'inconduite d’un empleyjustifie de
dismissal requires an assessment of its degree and lediengil faut €valuer la gravé” de cette
surrounding circumstances. inconduite et les circonstances qui I'ont emtour”
This contextual approach also has been adopted Cette approche contextuelle egalementeté 32
in several decisions by Canadian appellate courts.  eeagahs plusieursedisions de cours d’appel
For example, irR. v. Arthurs, Ex parte Port Arthur ~ canadiennes. Par exemple, dans ¢arR c.
Shipbuilding Co. (1967), 62 D.L.R. (2d) 342, at Arthurs, Ex parte Port Arthur Shipbuilding Co.
p. 348, the Ontario Court of Appeal stated that an  (1967), 62 D.L.R. (2d) 342, p. 348, la Cour d’appel
employer's right to summarily dismiss an de I'Ontario a affirqu’un employeur a le droit
employee is triggered by “serious misconduct”, de edii®y” sommairement un emptygoupable
which was recognized as including habitual TRADUCTION] d’« inconduite grave », que la cour
neglect of duty, incompetence, wilful disobedience efirdf notamment commetant le manquement
or “conduct incompatible with his duties, or preju-  habituel au devoir, l'inedemge, la €SolEis-
dicial to the employer’s business.” sance volontaire ourkRafUCTION] « comporte-
ment incompatible avec les obligations [de I'em-
ployé] ou pejudiciable a [I'entreprise de
I'employeur ».
More recently, the Nova Scotia Court of Appeal Plus eécemment, dans I'atBlackburn c. Vic- 33
in Blackburn v. Victory Credit Union Ltd. (1998), tory Credit Union Ltd. (1998), 36 C.C.E.L. (2d)
36 C.C.E.L. (2d) 94, adopted a contextual analysis 94, la Cour d’appel de la N&oedke a pro-
for assessing whether misconduct — and in partic-edd € une analyse contextuelle powtefminer si

ular, dishonest misconduct — warranted summary  l'inconduite — plus past@Emient I'inconduite
dismissal. On this point, Flinn J.A., writing for the ~ malheten™— justifiait un congdiement som-
court at p. 110, held: maire. Voici ce que le juge Flinn a affience

propos, au nom de la cour [@ p. 110):

The difficulty which | have with the position of coun- TRADUCTION] Selon moi, le prol@me que pose la
sel for the employer is that, in dealing with this aspect eseéhde I'avocat de I'employeur est que, lorsqu’il
of his first ground of appeal, he treats the acts of mis- aborde cet aspect du premier moyen d’apggliinvoqu”
conduct in isolation. The courts do not consider an act examine les actes d'incordaigenent. Les tribu-
of misconduct, in and of itself, to be grounds for naux ne cersid pas qu'un acte d’inconduite consti-
dismissal without notice, unless it is so grievous that it tue en soi un motif dediemgnt sans pavis, a
gives rise to the inference that the employee intends no moins qu'il ne soit si grave gudaokEduire que
longer to be bound by the contract of service. 'emelold plus 'intention détre lié par le contrat de

louage de services.

There is no definition which sets out, precisely, what Caguste titre qu’aucuneedihition ne pecise
conduct, or misconduct, justifies dismissal without quelle conduite ou quelle inconduite justifie w3 cong”
notice, and rightly so. Each case must be determined on diement snds.piChaque cas est un cas des-
its own facts. . .. ece. ..

Thus, according to this reasoning, an employee's  Pareqaest, selon ce raisonnement, l'incon-
misconduct does not inherently justify dismissal  duite d'un engplayjustifie en soi un coadie-

without notice unless it is “so grievous” that it inti- ~ ment sansapis, que si elle esSTRADUCTION]

mates the employee’s abandonment of the inten-  «si grave » qu’elle laisse entendre qued’employ”
tion to remain part of the employment relationship.  n’a plus lintentioetrel’partiea’ la relation

In drawing this conclusion, the Nova Scotia Court  employeur-erepley’ tirant cette conclusion, la

of Appeal relied on the following passage in H. A.  Cour d'appel de la Nouketisse s’est forad
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Levitt's The Law of Dismissal in Canada (2nd ed.  sur I'extrait suivant de I'ouvrage de H. A. Leuvitt,
1992), at p. 124: intitel The Law of Dismissal in Canada (2¢ éd.
1992), p. 124 :

What constitutes just cause in a specific situation is TRAQUCTION] Il est particulerement difficile d&nu-
particularly difficult to enumerate because it depends eremte qui constitue un motif valable dans une situa-
not only on the category and possible consequences of  tioreelocar cela ebend non seulement de laezat”
the misconduct, but also on both the nature of the gorie et deegqummses possibles de l'inconduite,
employment and the status of the empéoye. . mais encore de la nature de I'emploi et du statut de

Femployé . . .

The existence of misconduct sufficient to justify On ne peut cermid€paement I'existence d'une
cause cannot be looked at in isolation. Whether miscon- inconduite suffisante pour justifier etiecopgt. La
duct constitutes just cause has to be analyzed in the cir- guestion de savoir si I'inconduite est un motif valable de
cumstances of each case. Misconduct must be more seri- ediemgnt doitefre analysé a la lumére des cir-
ous in order to justify the termination of a more senior, constances de chaque cas. L'incondwtee dulits”
longer-service employee who has made contributions to grave pour justifier kde@mght d’'un emplay plus
the company. haut placjui compte plus d’am@s d’anciennetét qui

a contrib& a I'entreprise.

The jurisprudence also reveals that an applica- Il ressort en outre de la jurisprudence que, selon
tion of a contextual approach — which examines  I'approche contextuelle — qui tient compte autant
both the circumstances surrounding the conduct as  des circonstances ayaet lentmmportement
well as its nature or degree — leaves the trier of  que de sa nature ou sa-gravé juge des faits
fact with discretion as to whether a dishonest act a le pouvoiretigunaire de eider si un acte
gives rise to just cause. For exampleJéwitt v.  malhonrgte constitue un motif valable de ceng’
Prism Resources Ltd. (1981), 30 B.C.L.R. 43 diement. Par exemple, dansefdeiitt c. Prism
(C.A), Taggart J.A. held that an analysis of theResources Ltd. (1981), 30 B.C.L.R. 43 (C.A)), le
employee’s misconduct “in the circumstances” of  juge Taggart a conclu que I'inconduite de I'em-
that case did constitute cause for dismis3ditt  ployé, [TRADUCTION] « dans les circonstances » de
involved an employee who allowed a co-director’s  cette affatest 4n motif de corggliement. Dans
signature to be traced on a balance sheet. In con-  cette affaire, unesygddypermis que la signa-
trast, an examination of the surrounding circum-  ture d’'un codirecteur soieeasgu un bilan. Par
stances inHill v. Dow Chemical Canada Inc.  contre, un examen des circonstances de I'affaire
(1993), 11 Alta. L.R. (3d) 66 led the Alberta Court Hill c. Dow Chemical Canada Inc. (1993), 11 Alta.
of Queen’s Bench to conclude that the misconduct  L.R. (3d) 66 aeda&our du Banc de Reine de
in question merely reflected a single incident of  I'Albest@onclure que l'inconduite en cause ne
“poor judgment”. This finding, along with the con-  fiit qu’'un seul episode de TRADUCTION]
clusion that the employee lacked an intention to  «mauvais jugement». Cette conclusion, conju-
deceive, caused the court to conclude that the eeguelle que I'emplog’n’avait pas l'intention
impugned behaviour did not warrant summary dis-  de tromper, acal@meoura dcider que le com-
missal. At issue iHill was an employee’s unau-  portement repeodk’ justifiait pas le comglie-
thorized donation of bandages and ice packs ment sommaire de ceteryaog T'affaireHill,
owned by his employer to a local hockey team, in  un engpbosdit contrevena la proedure de la
breach of company procedure. Similarly,Ntac- compagnie en donnant, sans autorisat®nyne
Naughton v. Sears Canada Inc. (1997), 186 N.B.R. equipe de hockey locale des pansements et des
(2d) 384 (C.A)), Bastarache J.A., as he then was, cryosacs appadaes@mtemployeur. De enie,
found that the impugned conduct of the employee  danset’&fecNaughton c. Sears Canada Inc.
was not sufficiently serious to justify his dismissal,  (1997), 186 R.N.-B) 84 (C.A.), le juge
as it did not repudiate an essential condition of the  Bastarache, aujourd’hailpu@®»ur summe du
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employment contract. Although the employee had  Canada, a conclu que le comportement éeproch”
been subject to prior reprimands, these reprimands  I'erapi&@fait pas assez grave pour justifier son
must also be taken in context, and do not eliminate  ediegient,etant done”qu’il n'avait pas via’
the need for the misconduct “to be of some impor-  une condition essentielle de son contrat de travail.
tance” (p. 394). This same court affirmed, in emé si 'emplog avait &ja fait I'objet de €pri-
Dougherty v. Bathurst Golf Association Ltd.  mandes, celles-ci devaiergjdlementefre sit&es
(1997), 189 N.B.R. (2d) 230, that just cause exists  dans leur contextecattaiént pas laecessit’
where the misconduct in question is “clearly  que l'inconduite «ait une certaine importance »
inconsistent” with the employee’s duties under the  (p. 394). Dangtl2aotgherty c. Bathurst Golf
employment contract. Association Ltd. (1997), 189 R.N.-B. @ 230,

cette néme cour a confirmque l'inconduiterRA-

DUCTION] « clairement inconciliable » avec I'exer-

cice des fonctions incombaatl’'employé en vertu

du contrat de travail constitue un motif valable de

conggdiement.

Cases in which courts have explicitly ruled that La jurisprudence dans laquelle les tribunaux ont
the issue of just cause is one of fact to be putto a  expliciteraeitBdjue la question du motif vala-
jury lend further support to an approach that con- ble de exbegient est une question de fait
siders the particular circumstances surrounding the  detensdumisa T'app€ciation du juryetaye
alleged employee misconduct. Rather than viewing  davantage I'approche corsistantire en con-
cause for dismissal as a legal conclusion that must eratidh les circonstances partieu#S qui ont
be drawn in any case where disobedience (includ-  emteupEtendue inconduite de I'empleyAu
ing dishonesty) is proven, these cases indicate that lieu de ewmrsitE motif de corgdiement
just cause can only be determined through an  comme une conclusion de droit gtriedtige
inquiry by the trier of fact into (a) whether the evi-  dans tous les walsestétabli qu'il y a eu d5o-
dence demonstrated employee misconduct and (beissdrice (y compris malhceteE), cette jurispru-
whether, in the circumstances, such misconduct dence indique que le juge des faits ne peut se pro-
sufficed to justify the employee’s termination  noncer sur l'existence d'un motif valable de
without notice. congdiement qu'a@ms avoir exami@ a) si la

preuve @montre qu'il y a eu inconduite de la part
de I'employe et b) si, dans les circonstances, cette
inconduiteetait suffisante pour justifier le coeg’
diement sans pevis de I'emplog.

This approach was adopted Butler v. Cana- Cette approche at® adopte dans I'aef Butler 36
dian National Railways, [1939] 3 W.W.R. 625 c. Canadian National Railways, [1939] 3 W.W.R.
(Sask. C.A)), a case in which an employee was dis- 625 (C.A. Sasku)) emplog” avaitett cong-
missed from his position based on evidence that e sdi la foi d’'une preuve que des biens apparte-
CNR property was missing from a department that nant au CN avaient disparu daparterdént
he was charged with overseeing. In the appeal  @udlt ‘charg@” de superviser. Lors de I'appel
from the verdict finding insufficient cause for dis-  integjedntre le verdict concluaatl’absence de
missal, Turgeon C.J.S., citin@louston, supra, motif suffisant de coregiement, le juge Turgeon,
held that the issue of cause was unquestionably  juge en chef de la Saskatchewam,ean stitdunt
one of fact to be put to the jury. In a concurring  BarClouston, précité, qu’il n'y avait aucun
judgment, Gordon J.A. also cite@louston to  doute que la question du motif du cedgment
reject the employer’s argument that the question oétait ‘'une question de fait devaetre soumisea "
whether it had sufficient cause for dismissal was I'apjtion du jury. Dans des motifs concor-
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an issue of law. In this regard, Gordon J.A. made dants, le juge Gordegalement cé’ I'arrét

the following comments at p. 631: Clouston pour rejeter I'argument de I'employeur
selon lequel la question de savoir s'il existait un
motif suffisant de corgdiementetait une question
de droit.A cetégard, le juge Gordon a fait obser-
ver ceci,a la p. 631 :

| think, therefore, with deference, that the learned TRAPUCTION] J'estime donc, en touteetfrence, que
trial Judge was right in submitting the question to the le juge de @renmstance a eu raison de soumettre la
jury. It was only necessary for the plaintiff to establish question au jury. Le demandeur avait sewdement °
that he was employed for an indefinite time and that he ematitrer qu’il avaitett embauch”pour une efiode
was dismissed without notice. The onus then shifted to eténdiirée et qu'il aett congdié sans mavis. I
the defendant to prove that such dismissal was justi- incombaitealamEfenderesse de prouver que ce con-
fied. .. .With deference therefore, | think that the edigmentetait justifié. [...] J'estime donc, en toute
learned trial Judge was right in submitting the question eférdhce, que le juge de premg instance a eu raison
to the jury. The plaintiff has a statutory right to have the de soumettre la question au jury. Le demandeur a, en
issues in the action decided by the jury. A Judge can vertu de la loi, le droit de voir les questions en litige
intervene and say that there is no evidence to go to a gesdr le jury. En ce qui concerne le demandeur,
jury so far as the plaintiff is concerned but | know of no le juge peut intervenir et affirmer qu'il n'existe aucun
authority which gives the Judge power to say that thelémént de preuva Soumettre au jury, mais je ne con-
defendant had given sufficient evidence to satisfy the nais aucune source doctrinale ou jurisprudentielle qui
onus thrown upon him and that therefore he will not habilite le gugffirmer que la efenderesse a gséng’
submit the case to the jury. [Emphasis added.] suffisammetl@ndEnts de preuve pour s’acquitter de
I'obligation qui lui incombait et que c’est pourquoi il ne
soumettra pas l'affaira 'app®€ciation du jury. [Je sou-
ligne.]

This reasoning was endorsed by the Saskatche- La Cour d’appel de la Saskatchewan a aglapt”
wan Court of Appeal itHolloway v. Encor Energy  raisonnement dans |'at"Holloway c. Encor
Corp. (1991), 93 Sask. R. 226. Referring explicitly Energy Corp. (1991), 93 Sask. R. 226. Renvoyant
to Butler and Clouston, Gerwing J.A. held at explicitement auxetaButler et Clouston, le juge
p. 228 that “[ijt was not open to the trial judge to  Gerwing a conalula "p. 228, TRADUCTION]

reserve to himself the question of just cause”.  «[qu'ifttait pas loisible au juge de prare’
Rather, this issue was considered to be one of fact, instance de s’approprier 'examen de la question
to be left for the jury to decide. du motif valable de aiigment». Il a plat

considré qu'il s'agissaitd d’'une question de fait
devantetre trancké par le jury.

In addition to the appellate decisions mentioned La méthode contextuelle e¥aluation de I'in-
above, the contextual approach to assessing conduite d'un engdd suivie non seulement
employee misconduct also has been followed in  dans desidhs de tribunaux d'appel susmen-
several trial judgments in Canada. See for exam-  &esnmais encore dans plusieurs jugements de
ple: Epoch v. Beaver Lumber Co. (1997), 45 pren@fe instance au Canada. Voir par exemple :
C.C.E.L. (2d) 135 (Ont. Ct. (Gen. Div.)), at p. 143; Epoch c. Beaver Lumber Co. (1997), 45 C.C.E.L.
Thompson v. Boise Cascade Canada Ltd. (1994), 7  (2d) 135 (C. Ont. (Diveg’)), p. 143Thompson c.
C.C.E.L. (2d) 17 (Ont. Ct. (Gen. Div.)), at p. 34. Boise Cascade Canada Ltd. (1994), 7 C.C.E.L.
Further in Justason v. Cox Radio & T.V. Ltd. (2d) 17 (C. Ont. (Div. gn.)), p. 34. De plus, dans
(1997), 190 N.B.R. (2d) 228 (Q.B.), and lescidionsJustason c. Cox Radio & T.V. Ltd.
McCluskey v. Lawtons Drug Stores Ltd. (1998), (1997), 190 R.N.-B. €2228 (B.R.), eMcCluskey
204 N.B.R. (2d) 137 (Q.B.), aff'd (1999), 210 c. Lawtons Drug Stores Ltd. (1998), 204 R.N.-B.
N.B.R. (2d) 198 (C.A.), the court examined the €) (@37 (B.R.), conf. par (1999), 210 R.N.-B€)(2
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nature and extent of the misconduct, as well as the 198 (C.A.), la cour a edamiature et la gra-
surrounding circumstances, in order to determine e d€ l'inconduite, ainsi que les circonstances
whether the employment relationship could be sus-  I'ayant esdowafin de dferminer si la relation
tained. employeur-empleypouvaitetre maintenue.

To summarize, this first line of case law estab- En Esun&, d’'apes ce premier courant jurispru-39
lishes that the question whether dishonesty pro-  dentiel, il appartient au juge des faits de trancher la
vides just cause for summary dismissal is a matter  question de savoir si la retdBoast”un motif
to be decided by the trier of fact, and to be valable deedhiagient sommaire et, ce faisant, il
addressed through an analysis of the particular cir-  doit tenir compte des circonstancesepasticuli’
cumstances surrounding the employee’s behaviour.  ayant eréotmmportement de I'empleyA cet
In this respect, courts have held that factors such agard; les tribunaux ont statwjue, pour tirer des
the nature and degree of the misconduct, and conclusions de fait concernant I'existence d'un
whether it violates the “essential conditions” of the  motif valable deemdbagient, il faut prendre en
employment contract or breaches an employer's  ceraidh desléments comme la nature et la
faith in an employee, must be considered in draw-  gradit” 'inconduite, et se demander si cette
ing factual conclusions as to the existence of just inconduite viole TRSDUCTION] « conditions

cause. essentielles » du contrat de travail ou si elle consti-
tue un abus de la confiance que I'employeur a en
son emplog.

But a second branch of jurisprudence sets out a Cependant, un second courant jurisprudentié1O
separate analytical structure for this issue, and sug- ecopise le recoura un cadre analytique distinct
gests that the only question for a trier of fact is  pour cette question et laisse entendre que le juge
whether employee dishonesty exists. Once this is  des faits doit seulertieier &’il a eu malhor&”™
established, the conclusion that must be reached ase déeta part de I'empl@y’Dés qu'il estetabli
a matter of law is that the employer had the rightto  qu’il y a eu maditteBnla conclusion de droit
dismiss its employee. It is to this second line of  qui doi tige est que I'employeur a le droit de
authority that | now turn. comglier son empla.” Je vais maintenant exami-

ner ce deuwdme courant de jurisprudence.

2. Authority Indicating that Dishonestyr and 2. La jurisprudence selon laquelle la malhenn™
Of Itself Warrants Dismissal Without Notice ¢efiistifieen soi un congdiement sans ef’
avis

The broad language used in a second line of Il ressort de la formulation egérale d'un 41
decisions indicates that dishonesty, in and of itself,  @eneicourant de jurisprudence que la malhon-
provides just cause, irrespective of the factors andetethtonstitue en soi un motif valable de ceng’
circumstances surrounding the conduct, the nature  diement, peu importe les facteurs et les circons-
or degree of such dishonesty, or whether it tances ayant erf¢ocomportement, la nature ou
breached the essential conditions of the employ- la grdeittette malhoetég, ou encore la ques-
ment relationship. tion de savoir s’il y a eu violation des conditions

essentielles de la relation employeur-employ”

This approach was articulated by the English Cette approche et formuBe par la Cour d'ap- 42
Court of Appeal inBoston Deep Sea Fishing and  pel anglaise darBoston Deep Sea Fishing and Ice
Ice Co. v. Ansell (1888), 39 Ch. D. 339. In that Co. c. Ansell (1888), 39 Ch. D. 339. Dans cette
case, an agent had been instructed to arrange for  affaire, un mandataite/s’confier ladache de
several fishing boats to be built for his employer.  faire construire plusieurs bateaeghdepour la
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The agent then received a secret commission from  compagnie qui I'employait. Le mandataire avait
the boat builder, which the company learned of alors ®ughé commission sexte aupes du
approximately one year later. The employee’s con-  constructeur de bateaux, etetatfainua’ la
duct was found to be fraudulent, and this was held  connaissance de la compagnie environ un an plus
to provide ample justification for dismissal without  tard. Le lord juge Bowen a conclu que le compor-
notice. In reaching this conclusion, Bowen L.J.  tement de I'eneptait frauduleux et qu'il justi-
discussed the standard applicable for determining  fiait amplement urediemgght sans eavis.
when dishonesty suffices as cause for terminating Cette conclusmiitaif d’'une analyse de la
the employment relationship. At p. 363 he stated: norme applicable ptarmifier dans quels cas
la malhonete€ constitue un motif suffisant pour
mettre fin a la relation employeur-empley’Le
lord juge Bowen &crit,a la p. 363::

[Iln cases where the character of the isolated act is suchRADJCTION] [D]ans les cas wla nature de I'acte isel

as of itself to be beyond all dispute a violation of the fait en sorteaguéeseul, cet acte constitue incontesta-
confidential relation, and a breach of faith towards the blement une violation de la relation confidentielle et un
master, the rights of the master do not depend on the abus de la confiance de I'employeur, les droits de ce
caprice of the jury, or of the tribunal which tries the dernier elgeddent pas du bon vouloir du jury ou du
guestion. Once the tribunal has found the fact — has tribunal qui examine la quessoqu®le tribunal

found that there is a fraud and breach of faith — then constate le fait repreclt’esta-dire la fraude et

the rights of the master to determine the contract follow 'abus de confiance — I'employeas éstsdhabili”

as matter of law. en droé mettre fin au contrat.

This passage indicates that once the confidence  Ce passage indiquesqqeild/ a abus de la
inherent to the master-servant relationship is  confianceerénité a* la relation employeur-
breached, just cause for dismissal — as a matter of  empllogkiste alors automatiquement en droit
law — is automatically triggered, and must not  un motif valable deedbegient et il n'est pas
depend on whether the trier of fact finds that such eces$aire que le juge des faits condukexis-
cause exists. Although Bowen L.J. spoke primarily  tence d'un tel mo&méSi le lord juge Bowen
to fraud, he also indicated that “breach of faith” in  s’en est tenu d’abord et avaatlgofaude, il a
general may warrant dismissal. Such broad lanegalément indigei'que I'« abus de confiance » en
guage suggests that any dishonest conduct whickerérg’ peut justifier le corggliement. Des termes
ruptures the trust inherent to the employer- ausefmiux laissent entendre que tout compor-
employee relationship provides just cause. tement madteril constitue un abus de la con-
fiance interentea’ la relation employeur-empley”
est un motif valable de coadiement.

A similar view was adopted by the Privy Coun- Le Conseil prie"a adom un point de vue simi-
cil in Federal Supply and Cold Storage Co. of laire dans~ederal Supply and Cold Sorage Co. of
South Africa v. Angehrn & Piel (1910), 80 L.J.P.C. South Africa c. Angehrn & Piel (1910), 80 L.J.P.C.
1. This case made plain that an employee who 1. Cetiadigue clairement qu'un empleyjui
engages in a fraudulent act of a serious nature (in  accomplit un acte frauduleux de nature grave (en
that case, taking a secret commission) intimates  l'occurrence, accepter une commis&te) secr’
that he or she has forfeited the right to be contin-  laisse entendre qu’il ag@neomt droit de conti-
ued in the employer’s service. In this respect, it  rauéravailler pour I'employeur. On peut liee °
was stated at p. 3: ce propasla p. 3:

An agent who takes a secret commission does a dishonFRADUCTION] Un mandataire qui accepte une commis-
est act, and that act shews he is unfit for a position of  sioetsesxcomplit un acte malhagte qui @montre
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trust and confidence. It is the revelation of character qu’il est incapable d’occuper un poste de confiance.
which justifies dismissal . . C’est la Evélation de la nature de l'acte qui justifie le
conggdiemen. . .

Although the dishonest act alone served as a basis  Bien que I'acte neté¢haitrconstite’en soi un

for cause, it is also important to note that the mis-  motif de exdtiegient, il importeegalement de

conduct was fraudulent in character, a point that  noter que I'inconelaitede nature frauduleuse,

was emphasized by the Privy Council. This sug- comme I'a sauliConseil prig. Cela indique

gests an awareness and consideration of the  gtdit conscient de la « nature » de l'incon-

“nature” of the misconduct in rendering judgment.  duite et qu’il en a tenu compte au moment de ren-
dre jugement.

In British Columbia, the leading case on the En Colombie-Britannique, |'aet™ de principe 44
matter in issue — and the authority that the Court  qui porte sur la question en litige — et sur lequel la
of Appeal relied on in the instant case — is  Cour d'appel s'estefoneh I'espce — est
McPhillips, supra. The judicial history underlying McPhillips, précitt. L'historique des praxures
that case is quite similar to that in the present judiciaires de etkatrassez similaigecelui de
appeal. InMcPhillips, an employee billed unautho-  laegente affaire. DanBlcPhillips, un emplog’
rized personal items ordered from one of his avaiarf€ 4 son employeur le paiement d'ar-
employer’s suppliers to his employer. Upon dis- ticles personnels non aestayigil avait com-
covering this, the employer terminated the  nemdlun fournisseur de I'employeur. Lorsqu'il
employee for just cause, which was then chal- a pris connaissance de ce fait, 'employeur a con-
lenged by the employee before the courts. In aediggl'employe en invoquant un motif valable que
recharge to the jury, the trial judge provided the I'emplayContest’par la suite devant les tribu-
following instructions on the issue of cause (at naux. Lors d'un nouvel @xpogiry, le juge de
pp. 5-6): premeéte instance a doerles directives suivantes

au sujet du motif du comrgliement (aux p. 5-6) :

The defendant must convince you in this case that therRADPCTION] La défenderesse doit vous convaincre en

plaintiff was dishonest, that he breached a trust imposed ebespue le demandeur e# "‘malhonete, qu'il a

on him. And as | said whether there is a cause to dismiss e deua’confiance qu’on lui faisait. Et, je &péte, la

is a finding of factlf you are convinced that the plaintiff qguestion de savoir s'il existe un motif de ced@g@ment

was dishonest, you must be convinced that that fact, in est une question de falii vous &tes convaincus que le

all the circumstances of the relationship between the  demandeur a é&é malhonnéte, vous devez étre convain-

plaintiff and the defendant, justified the firing. [Empha-  cus que ce fait justifiait |e congédiement, compte tenu de

sis added by Hollinrake J.A.] I’ensemble des circonstances ayant entouré la relation
entre le demandeur et la défenderesse. [Italiques ajouts
par le juge Hollinrake.]

In reviewing this jury charge, the Court of Appeal  Dans €akicPhillips, la Cour d’appel a jug’en
in McPhillips held that the trial judge erred by  examinant cet exmasjury, que le juge de pre-
leaving it to the jury to decide whether the employ- emiinstance avait commis une erreur en laissant
ee’s dishonesty was, “in all the circumstances” of le jlegidEr si, JRADUCTION] « compte tenu de
the employment relationship, sufficient to warrant  I'ensemble des circonstances » ayang dmtour”
dismissal. Rather, relying oBoston Deep Sea  relation employeur-empl@y” la malhonateg de
Fishing, supra, the court held at p. 6 that “[d]is- I'emple¥tait suffisante pour justifier son cag”
honesty is always cause for dismissal because itis  diement. InvoquagttB@sich Deep Sea Fish-
a breach of the condition of faithful service” ing, précit, la cour a plaf state, a la p. 6, que
(emphasis added). TRADUCTION] « la malhonete€ constitue toujours
un motif de congdiement car elle viole la condi-
tion des loyaux services » (je souligne).
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Writing for the Court of Appeal iMcPhillips, S’exprimant au nom de la Cour d'appel dans
Hollinrake J.A. went on to distinguish that caseMcPhillips, le juge Hollinrake a ensuitetdbli une
from Clouston by indicating that the contextual  distinction d’avec EarClouston en indiquant
approach for assessing whether misconduct que I'approche contextuelle, qui perratdrde d”
amounts to just cause could not be extended to  miner si I'inconduite constitue un motif valable de
cases in which such misconduct was rooted in dis- exiegient, ne pouvait pas s’appliquer dans les
honest behaviour. He thus concluded that the law  cadimconduite Esultait d’'un comportement
on this issue required that the jury be instructed  malb@nnPar corgjuent, il a conclu que le
that, if dishonesty on the part of the employee was  droit applicable en lerenakigeait qu'on dise
found, cause was thereby established as a matter of  au jury que, s'il concluait que Eemafayal-
law, and thus, the employer was justified in termi-  heiapTexistence d’'un motif de coediement
nating employment. etait alorsetablie en droit et I'employeur avait

ainsi eu raison de coadier I'employ.

The strict approach reflected McPhillips reso- L'approche restrictive qui seedage de l'asf
nates in several other decisions rendered by Cand4cPhillips trouveécho dans plusieurs autrescd”
dian courts, which have held that a finding of dis-  sions de tribunaux canadidion @ state” que
honesty, in and of itself, creates just cause for la conclusion qu'il y a eu mateBraiablit en
summary dismissal. In each of these cases, how-  soi I'existence d'un motif valable eldiemegt
ever, the courts dealt with forms of dishonesty = sommaire. Dans chacun de ces cas, cependant, les
that, as irfMcPhillips, bordered on theft, misappro-  tribunagtaient saisis de formes de malhetat
priation, forgery or a fraudulent sham. In that con-  qui, comme 8&#hillips, frisaient le vol, la
nection, the courts drew parallels between dishon-  malversation, la cootrefa, les manceuvres
esty and fraud, either by noting their common  frauduleusestégard, les tribunaux ont mis en
ingredients (sedreal Canadian Superstore (Sas-  paralEle la malhonete€ et la fraude, soit en rele-
katchewan) v. United Food and Commercial Work-  vant les points communs (voiReal Canadian
ers, Local 1400 (1998), 173 Sask. R. 203 (Q.B.), Superstore (Saskatchewan) c. United Food and
per Klebuc J.), or by characterizing both as equalCommercial Workers, Local 1400 (1998), 173
causes for dismissal (s&®ade v. Newfoundland  Sask. R. 203 (B.R.), le juge Klebuc), soit en les
Co-Ordinating Council on Deafness (1987), 63  qualifiant toutes les deux de moti€siivalents de
Nfld. & P.E.ILR. 194 (Nfld. S.C.T.D.), at p. 198, cauiément (voirReade c. Newfoundland Co-
per Wells J.; and3mith v. Dawson Memorial Hos-  Ordinating Council on Deafness (1987), 63 Nfld.
pital and Flood (1978), 29 N.S.R. (2d) 277 (S.C.), & P.E.l.LR. 194 (C.S.T.-Nin%t.), p. 198, le juge
per Morrison J.). In this vein, courts also empha-  Wellsith ¢. Dawson Memorial Hospital and
sized that, for dishonesty to amount to cause, thElood (1978), 29 N.S.R. (2d) 277 (C.S.), le juge
employer must prove intent on the employee’s part ~ Morrison). Daneenordre d'ides, les tribu-
to engage in deceitful conduct (sé&fvans v. nhaux ontegalement soulignue, pour que la mal-
Sobeys Capital Inc. (1995), 15 C.C.E.L. (2d) 197 hose® constitue un motif de coadiement,
(Nfld. C.A.), per Cameron J.A). I'employeur doit prouver que I'empmagvait I'in-

tention d’adopter un comportement dolosif (voir
Evans c. Sobeys Capital Inc. (1995), 15 C.C.E.L.
(2d) 197 (C.A.T.-N.), le juge Cameron).

This line of jurisprudence seems to indicate that Ce courant jurisprudentiel semble indiquer que
a finding of dishonesty gives rise to just cause as a  la conclusion gu'il y a eu neaditbétablit en
matter of law. However, | am struck by the fact  droit I'existence d’un motif valable deedieng”
that, in all of the cases considered here, where ment. Cependant, je sugsdieappristater que,
cause was found to exist, courts were confronted dans tous les casesxamifiespte @ on a
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with very serious forms of employee dishonesty.  comcliexistence d'un motif de coegiement,
This point is instructive for determining the proper les tribunetaieht saisis de formes# graves de
analytical approach to be adopted in the case at madhetinde la part d'un empley Cela est
bar. inBressant pour ce qui est deciler quelle
méthode d’analyse dodtfe adomée en I'espce.

3. Applicable Standard for Assessing Whether 3. La norme applicable ptermilier si et
and in What Circumstances Dishonesty Pro- dans quelles circonstances la stalBonn”
vides Just Cause constitue un motif valable de ediegient

In light of the foregoing analysis, | am of the A la lumiére de l'analyse qui pcdde, je suis “8

view that whether an employer is justified in dis-  d’avis que, peterdiiner si un employeur est en
missing an employee on the grounds of dishonesty  droit deedrgin emplog pour cause de mal-
is a question that requires an assessment of the ete#nl faut appecier le contexte de I'incon-
context of the alleged misconduct. More specifi- duitecafe. Plus particidirement, il s’agit de
cally, the test is whether the employee’s dishonesty  savoir si la malieghde 'emplog” a eu pour
gave rise to a breakdown in the employment rela-  effet de rompre la relation employeureei@ploy”
tionship. This test can be expressed in different em@itpeutefre éEnon& de plusieurs fans. On
ways. One could say, for example, that just cause  pourrait dire, par exemple, qu'il existe un motif
for dismissal exists where the dishonesty violates  valable deedimmént lorsque la malhosie®
an essential condition of the employment contract,  viole une condition essentielle du contrat de tra-
breaches the faith inherent to the work relation-  vail, constitue un abus de la confiareated”
ship, or is fundamentally or directly inconsistent  I'emploi ou est fondamentalement ou directement
with the employee’s obligations to his or her incompatible avec les obligations de I'employ”
employer. envers son employeur.
In accordance with this test, a trial judge must Selon ce critte, le juge de premié instance 49
instruct the jury to determine: (1) whether the evi-  doit demander au juryetdgndnier (1) si la
dence established the employee’s deceitful conduct  preawerndfe, selon la ppondrance des pro-
on a balance of probabilities; and (2) if so, whether  babijlijue 'emplog’a ado un comportement
the nature and degree of the dishonesty warranted  dolosif et (2), dans I'affirmative, si la nature et la
dismissal. In my view, the second branch of this  geaté’la malhorete€ justifiaient un congdie-
test does not blend questions of fact and law. mfemion sens, le second volet de ceergthe
Rather, assessing the seriousness of the miscon-elang€ pas des questions de fait et de droit.
duct requires the facts established at trial to be eva&lUation de la grawt'de I'inconduite exige
carefully considered and balanced. As such, it is a oplué les faits @hontes au progs soient soi-
factual inquiry for the jury to undertake. gneusement exesiet’ soupes. Il s’agit donc
pour le jury d’entreprendre un examen factuel.
While ample case law supports this position, as Bien qu’une jurisprudence abondargtaye ce 50
discussed above, a second line of jurisprudence  point de vue, comme je I'ai neeplisniaut,
seems to run counter to it, suggesting that dishon-  un second courant jurisprudentiel semble le contre-
est conduct always, irrespective of its surrounding  dire en laissant entendre qu’un comportement mal-
circumstances, amounts to cause for dismissal. dtentdnstitue toujours un motif de cedg-
However, a closer inspection of these cases reveals  ment, peu importe les circonstances qui l'ont
that they actually support a contextual approach. eatoQependant, si on examine de plusspr’
As noted, these judgments involved dishonesty  cette jurisprudence, on constate qu’elle favorise en
that was symptomatic of an overarching, and veryealitt une approche contextuelle. Comme nous
serious misconduct. In most cases, the courts were  l'avons vu,ethiy question de malhoeteg
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faced with allegations to the effect that an  symptomatique d'une incondeitéralg tes
employee had intentionally devised to extract some  grave. Dans la plupart des cas, les teiiaigratux
financial gain or profit to which he or she was not  saisis eljallions que I'empl@y/ avait projet”
entitled, at his or her employer's expense. Such intentionnellement de tirer un profit oe@ain p”
conduct was frequently tantamount to a serious  niaire auquel il n'avait pas droit, et egri-au d”
form of fraud, and explicitly characterized by the  ment de son employeur. Un tel comportement
courts as such. s'apparentait souvantn type de fraude grave et

les tribunaux I'ont explicitement quakfiainsi.

This being the case, | conclude that a contextual Celaétant, je suis d’avis qu'il ressort de la juris-
approach to assessing whether an employee’s dis-  prudence pertinente qu'il faut aeaoeli@ppro-
honesty provides just cause for dismissal emerges  che contextuellegbeumidér si la malhoma”
from the case law on point. In certain contexts, e tdlin emplog” constitue un motif valable de
applying this approach might lead to a strict out-  @ulgmnent. Dans certains cas, le recaucette
come. Where theft, misappropriation or serious approche peutnemtdiipres esultats. D'apgs
fraud is found, the decisions considered here estab-  la jurisprudence examnihiéspce, il y a motif
lish that cause for termination exists. This is con-  de ediggient lorsqu’'on conclut qu’il y a eu
sistent with this Court’s reasoning luake Ontario  vol, malversation ou fraude grave. Cela est compa-
Portland Cement Co. v. Groner, [1961] S.C.R. tible avec le raisonnement adagahs 'aret Lake
553, where this Court found that cause forOntario Portland Cement Co. c. Groner, [1961]
dismissal on the basis of dishonesty exists where  R.C.S. 658te Cour a jugqu’il y a matere
an employee acts fraudulently with respect to hisa cong@diement pour cause de malhete€ lors-
employer. This principle necessarily rests on an  qu’un erepégit frauduleusemerat legard de
examination of the nature and circumstances of the  son employeur. Ce principe empesairément
misconduct. Absent such an analysis, it would be  sur un examen de la nature de I'inconduite et des
impossible for a court to conclude that the dishon-  circonstances I'ayantemtdaer tribunal qui ne
esty was severely fraudulent in nature and thus, eoe@it pag cet examen ne pourrait pas con-
that it sufficed to justify dismissal without notice.  clure que la malbtath'dont on a fait preuve

était de nature profomdient frauduleuse et qu’elle
était donc suffisante pour justifier un ceulg-
ment sans [@avis.

This is not to say that there cannot be lesser Cela ne signifie pas qu’il ne saurait y avoir de
sanctions for less serious types of misconduct. For  sanctions mai@es pour des types d'incon-
example, an employer may be justified in docking  duite moins graves. Par exemple, un employeur
an employee’s pay for any loss incurred by a  petrie "en droit de etluire du salaire d'un
minor misuse of company property. This is one of  emplaoyite somme d’argent perdaela suite
several disciplinary measures an employer may  d'une mauvaise utilisation mineure des biens de
take in these circumstances. I'entreprise. Il s’agitdune des nombreuses

mesures disciplinaires qu’un employeur peut pren-
dre dans ces circonstances.

Underlying the approach | propose is the princi- C’est le principe de la proportionnalitjui sous-
ple of proportionality. An effective balance must  tend I'approche que je propose. Btéhlir un
be struck between the severity of an employee’squilibre utile entre la grawttle I'inconduite d'un
misconduct and the sanction imposed. The impor-  empktyla sanction infligé. On saisit mieux
tance of this balance is better understood by con-  I'importance @guaiéibfe si on tient compte du
sidering the sense of identity and self-worth indi-  sens de l'ideatitle la valorisation que les gens
viduals frequently derive from their employment, a  tireegfrémment de leur emploi, un concept qui
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concept that was explored Reference Re Public  a ét étudié dans leRenvoi relatif a la Public Ser-
Service Employee Relations Act (Alta.), [1987] vice Employee Relations Act (Alb.), [1987]

1 S.C.R. 313, where Dickson C.J. (writing in dis- 1 R.C.S. 313lecjuge en chef Dickson (dissi-
sent) stated at p. 368: dent) ectlig, a la p. 368

Work is one of the most fundamental aspects in a per- Le travail est 'un des aspects les plus fondamentaux
son’s life, providing the individual with a means of  de la vie d’'une personne, un moyen de sabsesir °
financial support and, as importantly, a contributory role besoins financiers et, ce qui est tout aussi important, de
in society. A person’s employment is an essential com- jouerolen utile dans la soe#é. L'emploi est une
ponent of his or her sense of identity, self-worth and composante essentielle du sens de Wueiper-
emotional well-being. sonne, de sa valorisation et de soneldiersQr le plan

émotionnel.

This passage was subsequently cited with approval  Notre Cour a, par la suite, giSsage en I'ap-
by this Court inMachtinger v. HOJ Industries  prouvant dans I'ast Machtinger ¢. HOJ Indus-
Ltd., [1992] 1 S.C.R. 986, at p. 1002, andVidl-  tries Ltd., [1992] 1 R.C.S. 986, p. 1002, et dans
lace, supra, at para. 95. I'Wallace, the majority  l'argt Wallace, précitt, par. 95. Dans laet”
added to this notion by stating that not only isWallace, les juges majoritaires onedélopE cette
work itself fundamental to an individual’s identity, = notion eregisant que I'emploi lui-@rfme n’'est
but “the manner in which employment can be ter-  pas seulement esadidiehtité d’'une personne,
minated is equally important”. mais que « lada,dont il peuefre mis fina un
emploi rewet tout autant d'importance ».

Given this recognition of the integral nature of Compte tenu de cette reconnaissance du fait qaé
work to the lives and identities of individuals in  I'emploi est une composante essentielle de la vie et
our society, care must be taken in fashioning rules  de l'ided#é personnes dans notre s@cila
and principles of law which would enable the  prudence est de mise lorsqu'il s'agitalenda,
employment relationship to be terminated without  a@gges et des principes de droit qui permettront
notice. The importance of this is underscored by  de mettre fin saasiga’la relation employeur-
the power imbalance that this Court has recognized  emplioyfhportance de cette prudence ressort
as ingrained in most facets of the employment dedai® du rapport de force qui, selon notre
relationship. InWallace, both the majority and dis-  Cour, camise la plupart des aspects de la rela-
senting opinions recognized that such relationships  tion employeur-eamplags I'aret Wallace, tant
are typically characterized by unequal bargaining les juges majoritaires que les juges dissidents ont
power, which places employees in a vulnerable reconnagkilig du pouvoir de ejociation qui
position vis-a-vis their employers. It was further  caragse habituellement ces relations et qui rend
acknowledged that such vulnerability remains in  les engdoyilr€rables facea leur employeur.
place, and becomes especially acute, at the time of  On a de plus reconnu que cetbil@alisub-
dismissal. siste, et s'accentue d’'autant plus, au moment du

conggdiement.

In light of these considerations, | have serious Compte tenu de ces facteurs, dgle absolue et a5

difficulty with the absolute, unqualified rule that inconditionnelle que la Cour d'appel aesdept”

the Court of Appeal endorsed in this case. Pursuant edespie pose un pra@rhe grieux. Suivant son

to its reasoning, an employer would be entitled to  raisonnement, un employeur serait en droit de con-
dismiss an employee for just cause for a single actedieg’'un emplog pour un seul acte malhate;

of dishonesty, however minor. As a result, the con-  egjligéable soit-il. En coesjuence, la malhon-
sequences of dishonesty would remain the samegtegnentrafierait les refnes comsjuences, peu
irrespective of whether the impugned behaviour  importe que le comportement eepibé®” ou

was sufficiently egregious to violate or undermine  non suffisamment insigne pour mieéramlef
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the obligations and faith inherent to the employ- les obligations et la confiaraerntdsa’la rela-
ment relationship. tion employeur-empéoy’

Such an approach could foster results that are Une telle approche pourrait favoriser desui-
both unreasonable and unjust. Absent an analysis atddsfois @&raisonnables et injustes. En I'ab-
of the surrounding circumstances of the alleged sence d'une analyse des circonstances ayant
misconduct, its level of seriousness, and the extent  entoncdnduite akéglee, de sa gra@tét de la
to which it impacted upon the employment rela- mesure dans laquelle elle e soflla relation
tionship, dismissal on a ground as morally disrepu-  employeur-emplaé pourrait bien que le con-
table as “dishonesty” might well have an overly ed@ment pour un motif aussi moralemeastib-
harsh and far-reaching impact for employees. In  norant que la « mategénnSoit lourd de coms’
addition, allowing termination for cause wherever  quences pour un eenfdoyoutre, permettre le
an employee’s conduct can be labelled “dishonest”  ediegient pour un motif valable dans tous les
would further unjustly augment the power employ-  casle® comportement d’'un empleypeutetre
ers wield within the employment relationship. qualifié « malhorete » aurait injustement pour

effet d'accrofre la position de force des
employeurs dans la relation employeur-employ”

Based on the foregoing considerations, | favour Pour les motifs qui @dédent, je pectonise un
an analytical framework that examines each case  cadre analytique qui traite chagque cas comme un
on its own particular facts and circumstances, and  casetesgt qui tient compte de la nature et de
considers the nature and seriousness of the dishon-  laegdevita malhorete€ pour @terminer si
esty in order to assess whether it is reconcilable  elle est conciliable avec la relation employeur-
with sustaining the employment relationship. Such  emgplbjrie telle approcheduit le risque qu’un
an approach mitigates the possibility that an  enmlegit gnali€ indiment par I'application
employee will be unduly punished by the strict  stricte d'uegler caggorique qui assimile toutes
application of an unequivocal rule that equates all les formes de matkErinun motif valable de
forms of dishonest behaviour with just cause for  euligrhent. En ®rmhe temps, cette approche
dismissal. At the same time, it would properly  soulignesajuste titre que la malhoat€€ qui
emphasize that dishonesty going to the core of the  touche au ceme d€ la relation employeur-
employment relationship carries the potential to  emplpglut constituer un motif valable de con-

warrant dismissal for just cause. ediément.
4. Application to Paris J.’s Jury Instructions 4. Application aux directives du juge Paris au
jury

Applying the foregoing analysis to this case, Appliquant l'analyse m@&dente au m@sent
unlike the Court of Appeal, | see no reason to  pourvoi, j'estime, contrairentar€our d'appel,
interfere with the trial decision on the basis of qu'il n'y a pas lieu de modifiezdesidh de pre-
Paris J.’s instructions to the jury. This charge — to emmiihstance en raison des directives que le juge
the effect that the appellant’s dishonesty had to be  Paris @e®m@u jury. Dans cet exgos- selon
“of a degree incompatible with the employment lequel la malbt@mihde I'appelant devaigtfe
relationship” — properly advised jurors to con- TRADUCTION] « grave au point @&fre incompatible
sider the circumstances surrounding the appellant's  avec la relation employeureemploy’c’esta’
conduct with a view to appreciating whether the  juste titre que I'on a recoremeandjugs de
extent of the alleged dishonesty undermined his  tenir compte des circonstances entourant le com-
essential obligations to his employers. Paris J.'s  portement de I'appelant poecieppila mal-
instructions therefore were entirely consistent with  lebeB aléglee était de natura miner les obli-
the contextual approach discussed above, and thus  gations essentielles qu’il avait envers son
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do not serve as a basis for setting the jury verdict = employeur. Les directives du jugetfans ~

aside. donc ergiement compatibles avec I'approche
contextuelle analy® pecddemment et ne justi-
fient donc pas I'annulation du verdict du jury.

B. Reasonableness of the Jury Verdict B. Le caractére raisonnable du verdict du jury

The respondents maintain that, even if Paris J. Les intimées font valoir que, eme si le juge 59
did not err in charging the jury, the jury’s verdict  Paris n’avait pas commis d’erreur dans so@ expos’
was unreasonable and unjust, and thus should be  au jury, le verdict du jurgrasordiable et
overturned. This Court has repeatedly used a test  injuste et doit eliarnud. Notre Cour a
of “reasonableness” when considering whether to  maintes fois appligetiere du « caraete rai-
set aside a jury’'s verdict. IWancouver-Fraser  sonnable » pouretider s'il y avait lieu d’annuler
Park District, supra, at p. 839, de Grandpd. held le verdict d'un jury. Dans I'atVancouver-Fraser
that while jury verdicts must be treated with con-Park District, précité, p. 839, le juge de Grandpr’
siderable respect and be accorded great weight, & sfa&)’bien qu'il faille traiter les verdicts des
they should not be regarded with awe. Rather, jurys avec beaucoup de respect et leur accorder
where it is found that the evidence “did not permit  beaucoup de poids, ils ne devraient pas nous en

a jury acting judicially to reach the conclusion” imposer. Au contraire, si une cour d’agpded”
that it did, an appellate court is entitled to set it  que la preuve « ne permet@iipfsy agissant
aside. de fegn judiciaire de conclure » comme il I'a fait,

elle a le droit d’'annuler le verdict de ce jury.

Similarly, in McCannell v. McLean, [1937] De méme, dans I'aet McCannell c. McLean, ©0
S.C.R. 341, Duff C.J. stated the reasonableness test  [1937] R.C.S. 341, le juge en chenhdnéf la
as follows at p. 343: cete du caraere raisonnable en ces termada’
p. 343:

[T]he verdict of a jury will not be set aside as against the TRAQUCTION] [I]I N’y a pas lieu dBcarter le verdict d'un
weight of evidence unless it is so plainly unreasonable jury comme allamicontre du poids de la preuse °
and unjust as to satisfy the Court that no jury reviewing moins qu’il ne soit netteanaisodihable et injuste au
the evidence as a whole and acting judicially could have point de convaincre la cour qu’aucun jury examinant la
reached it. preuve dans son ensemble et agissantatejtaliciaire
n'aurait pu rendre ce verdict.

In addition, an appellate court that finds there was  En outre, une cour d’appel qui Skamec|
“no evidence” supporting a particular verdict hasTION] « [qu']Jaucun €lément de preuve » etayait
“the right and the duty” to set aside that verdict un verdict particulier a «le droit et le devoir »
(see Gray Coach Lines Ltd. v. Payne, [1945] d'annuler ce verdict (voteray Coach LinesLtd. c.
S.C.R. 614, at p. 618). Although these two tests arBayne, [1945] R.C.S. 614, p. 618). Bien que ces
distinct, in neither case may the appellate court set  deexazisoient distincts, dans ni I'un ni 'autre
aside a verdict on “mere doubts [it] may entertain”  cas la cour d’appel peut-elle annuler un verdict en
or on its “reaching on the reading of the evidence a  s’appuyantrmapUcTION] « de simples doutes
conclusion different from that the jury reached”  qu['elle] pourrai[t] avoir » ou « sur le fadt lgu’
(see Scotland v. Canadian Cartridge Co. (1919), lecture desethoignages [elle] conclurai[t] déf
59 S.C.R. 471, at p. 47per Davies C.J.). remment » (vofcotland c. Canadian Cartridge
Co. (1919), 59 R.C.S. 471, p. 477, le juge en chef
Davies).
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In the present case, given the variance in the evi- Dans la pesente affaire, je dois conclure qu’en
dence before the jury, | must conclude that it could  raison de la preuve contradictoire dont il disposait,
have reasonably and judicially found that the le jury, agissantada fadiciaire, aurait pu rai-
appellant did not engage in dishonest conduct of a  sonnableraeitied que I'appelant n'avait pas
degree incompatible with his employment relation-  adopti comportement malhogte” grave au
ship. Therefore, the requisite standard for setting  poinetrel’” incompatible avec la relation
aside the verdict was not met, as | now will dis- employeur-erepldti conequence, la norme
Cuss. requise pour annuler le verdict n'a ptsréspec-

tee, comme nous allons maintenant le voir.

The December 12, 1994 letter from the appellant La lettre du 12 déembre 1994 que I'appelant a
to Dr. Graff, an internal medicine and cardiac spe- adeeasi D Graff, cardiologue et interniste qui
cialist and one of his treating physicians, providestait” 'un de ses mtecins traitants, fournit un
an instructive starting point for the analysis of this  point @padf inEressant pour analyser cette
issue. In this letter, the appellant requested that question. Dans sa lettre, 'appelant demandait au
Dr. Graff clarify his recollection of the treatment ' Braff de lui rafr&hir la mémoirea propos du
recommended during a medical appointment that traitement gu'il lui avait recomrmadie son
had taken place on July 20, 1994. The most rele-  rendez-vous du 20 juillet 1994. Le passage le plus
vant passage of this letter for the purposes of the  pertinent de cette lettre pour les fingsknta pr’
present appeal states the following: affaire est le suivant:

The only issue that concerns me is that while | agree TRADUCTION] La seule chose qui megm¢cupe, c’est
that you recommended a “beta blocker” as the next geenamsi je conviens que, le 20 juillet 1994 vous
method of treatment on July 20, 1994, it is my under- avez reconemiasd« leta-bloquants » comme pro-
standing that you did not want me to start treatment chaitaadé de traitement, je crois comprendre que
until | returned to work. | remember telling you that vous ne vouliez pas que je commence le traitement
BCTEL did not want me back at work until my blood avant mon retour au travail. Je me rappelle vous avoir
pressure was fully controlled — a concept that bothered irdgme BCTEL ne voulait pas que je retourne au
you at the time. . . My recollection is that you said that travail avant que ma tensienielle” soit engrement
if | was not returning to the stressfuliq] job that caus- stabile® — ce qui vous emgldita I'epoque. [...] Si je
ing [sic] my elevated blood pressure, then | should me rappelle bien, vous m’'avez dit que si je ne reprenais
remain on Adalat until | was in my new job. If my blood pas les fonctions stressantetaiguita I'origine de
pressure remained elevated in my new job, | was to mon hypertension, je devrais alors continuer de prendre
return to see you to begin a “beta blocker” treatment. de I'Adalat jasspitjue j'occupe mon nouveau poste.
You did not issue me a prescription or give me any “beta Si ma tensenelgtdemeuraielevée pendant que
blocker” samples on July 20. jexercerais ces nouvelles fonctions, je devrais alors
revenir vous Vvoir pour suivre un traitement auxetab”
bloguants ». Vous ne m’aveedigé aucune ordonnance
ni donré aucunechantillon de «éta-bloquants » le 20
juillet.

... It does not make sense to me that | would refuse to. . Il serait insens’que je refuse d’essayer lesetdy”

try “beta blockers” as it also does not make sense that bloquants », et il serait tout aussigusermis me

you would prescibeg[c] medication where the apparent prescriviez degliocdments si €lément qui semble

cause or trigger was removed! avett a l'origine de mon proleime de sapta dis-
paru!

According to the respondents, this letter revealed  Selon lesegintette lettreevélait que I'appe-

the appellant’'s knowledge of the availability of a  lant savait qu'il existait wdicament, soit le
medication, namely, the beta blocker, which one of etaffloquant, qui, selon I'un de segdrtins, lui

his physicians believed could effectively enable  permettrait de reprendre ses anciennes fonctions
him to return to his former position without any  sans que cela pose un risque pouresaDsant’
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risk to his health. Moreover, the respondents
pointed out that, on cross-examination, the appel-

plus, les éesnont soulignque, pendant le con-
tre-interrogatoire, I'appelant ecfai€ djue le

lant testified that Dr. Graff did not discuss any of ' Graff n'avait pas discet’avec lui des effets

the adverse side effects of this medication with
him. The appellant further testified that Dr. Graff
was of the view that, while this medication should
not be prescribed at that time, if the appellant
returned to work in his former position and his
blood pressure continued to rise, there would be a
reason to consider administering the beta blockers.

secondaires ddicamient. L’appelant avait

apuyie le D Graff était d’avis que, mme s'il

n'y avait pas lieu de prescriretddsidquants
ce monaent-Iy aurait lieu d'envisager cette

forme de traitement si I'appelant retcurs@it
ancien poste et que sa tegrsgdle adntinuait
alors d’augmenter.

The respondents also argued that this letter indi- Les intimées ontegalement soutenu que cetted3

cated that Dr. Graff had implied during the July
20, 1994 appointment that the appellant could
return to work, in which case beta blockers might

lettre indiquait que, lors du rendez-vous du 20 juil-
let 1994! {erBXf avait laise’entendre que I'ap-
pelant pourrait retourner au travail, et que, le cas

eventually become necessary. However, in voicectéant, 'administration de éfd-bloquants pour-

mail messages left for his immediate superior just
after that appointment (on July 20th and 27th,
1994), the appellant stressed that both his family
doctor and Dr. Graff were of the view that “a new

rait esglef récessaire. Cependant, dans des
messagesedaissis la hté vocale de son sap’
rieurediat tout juste aps ce rendez-vous (les
20 et 27 juillet 1994), I'appelant a soglignson

job, a new change of environment” was what he edetin de famille et le 'DGraff étaient tous deux

truly needed. While the appellant alluded to the

d’avis qu'il awzgllement besoin derRADUC-

possibility of trying a “new medication”, he indi- TION] « changer d’emploi, de changer de milieu ».

cated that Dr. Graff was of the view that it should

Bien qu’il ait mengdargossibilie” d’essayer un

not be attempted — given its adverse side effectsTRAQUCTION] « nouveau radicament », I'appelant

— if his health could be improved by “a job
change in a different kind of environment”.

a apwie le D Graff estimait qu’il ne devrait
pas faire I'essai de edicgament — en raison de

ses effets secondaires — si siat 'de saetpou-
vait étre anelioré gidcea [TRADUCTION] « un nou-
vel emploi dans un milieu difent ».

From this evidence, a certain degree of inconsis- On peut @gager de cette preuve une certain?

tency can be identified between what the appellant
appears to have been told by Dr. Graff, and the
information he subsequently conveyed to his
employers. The evidence suggests that Dr. Graff
believed that the appellant could return to work,
even in his former position as Controller, and, if
his hypertension became more acute at that point,
it could be controlled through the use of beta
blockers. However, the voice mail messages of
July 20th and July 27th indicate that the appellant
did not put this information forward as fully and
clearly as he might have. Rather than mention the
possibility of returning to his former position if
beta blockers were administered, he instead

contradiction entre ce querfemble avoir
adiappelant et les renseignements que ce der-
nier a, par la suite, traassois émployeur. La
preuve indique qui€GSlkafd croyait que I'appe-
lant pourrait retourner au traaible a"son
ancien poste deotsuntr’et que si jamais son
hypertension s’aggravait, sa tergda pdlr-
rait aletre Stabilise au moyen de eta-blo-
guants. Cependant, il ressort des messgjes laiss”
dansita fsocale, les 20 et 27 juillet, que I'ap-
pelant n'a pas commanigs renseignements de
clanfég plus compglte et la plus claire possible.

Au lieu de mentionner qu’il pourrait reprendre ses

anciennes fonctions si etleblolguants lui

stressed that his physicians were of the view that ataient adminisas, 'appelant a soulignque ses
change in jobs would in fact be the most beneficial edetinsetaient d’avis qu’'un changement d’em-
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form of “treatment”. At trial, however, the appel- ploi constituerait, en fait, le meilleur « traite-
lant admitted on cross-examination that this advice  ment ». Lorsgjalil Contre-interrog’au proes,
had not in fact been given by his specialist. I'appelant a toutefois admis gal#d son sp-

cialiste ne lui avait pas doarce conseil.

This contradiction could raise some suspicion in Cette contradiction pourrait soulever un doute

the minds of jurors as to the trustworthiness of the  dans I'esprit d&s quent savoir si 'appelant

appellant’'s character. But, does the evidence lead est digne de foi. Cependant, la peaevieedia”

unquestionably and unequivocally to the conclu-  incontestablement et clairamentlure que le

sion that the appellant’s conduct was sufficiently =~ comportement de I'appetaiit suffisamment

dishonest to provide just cause for summary dis-  malktenpour justifier un corgliement som-

missal? A review of the evidence in its entirety = maire? Compte tenu de I'ensemble de la preuve, je

leads me to answer this question in the negativeeponds par la egative a cette question. Selon

To my mind, the material in the record provides a  moi, il existe, enelespsuffisamment dlé-

sufficient basis for a jury to conclude that the  ments de preuve pour qu’un jury puisse conclure

appellant reasonably and truly believed that his  que I'appelant croyait raisonnablement et vraiment

physicians, including Dr. Graff, were of the view  que sesdecins, y compris le 'DGraff, esti-

that beta blockers should be considered only as a  maient que le traitemeetaabbogplants eftait

“last resort” treatment, and that they were not yet  pas enawressairea ce momentd et qu'il ne

required at that point in time. The soundness of dewti envisag qu'en «dernier recours ».

this interpretation is reinforced by Dr. Graffs  Cette intetption est renfoeg par I[Evaluation

assessment of the appellant on July 6, 1994, in  effechar le D Graff le 6 juillet 1994, dans

which he stated that he “would be reluctant to  laquelle celui-ci a affiqu’il [TRADUCTION]

change the medications [the appellant] is on at this es«drait en ce momera prescrire d'autres

point in time”, and instead “suggested that he edmaments d I'appelant] » et «lui sugg[ait]

return to work, and closely monitor his blood pres-  [@lutle retourner au travail et de surveiller de

sure at the office and at home”. If the appellant's espsa tension atelle au bureau et la mai-

blood pressure continued to rise, Dr. Graff was of  son ». L&Rff était d’avis que, si la tension

the view that another form of medication (Hytrin) eai¢lle de I'appelant continuadt augmenter, il y

should be used. He indicated that beta blockers  aurait alors lieu de lui prescrire uneglitee m’

should be considered only if this proved unsuc- ment (le Hytrin). Il a iedige” I'administration

cessful. Given that the appellant testified to being  d&a-bloquants ne devradtré envisagé que

under the impression that his employers were seek-  dans le caéi® dermre forme de traitement se

ing out alternate positions for him within BC Tel, a ewlerait inefficace. Vu que I'appelant emioigre

rational and logical inference to draw from the evi-  qu’il avait l'impression que son employeur lui

dence is that he believed, on his physician’s  cherchait un autre poste au sein de BC Tel, on peut

advice, that beta blockers would be administered  rationnellement et logiqueraduired’de la

only if he returned to work in his original job. preuve qu'il croyait, espravoir consudt” son
médecin, que deseld-bloquants ne lui seraient
administes que s'il retournaid son poste initial.

The respondents claimed in oral argument that Au cours de leur plaidoirie, les intaa$ ont fait
the appellant’s falsehood lay in giving Dr. Graff's  valoir que I'appelant avait menti en disant que le
imprimatur to the notion that beta blockers carried " @aff convenait que lesekd-bloguants avaient
adverse side effects. However, a review of the evi-  des effets secondaires. Toutefois, un examen de la
dence that attested to the potential risks of this  preuve attestant les riggieesdi nedicament
medication suggests that the appellant’s physicians  potteire que les edecins de I'appelant I'au-
would have been reluctant to prescribe it unless it raient prescrit saiterlsi cela avagte réces-
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was required to bring the appellant's hypertension

saire pour stabiliser sa tensimileariu pro-

under control. At trial, Dr. Charles R. Brasfield, a esc’le D Charles R. Brasfield, edecin et

medical doctor and psychiatrist who treated the
appellant on an intermittent basis between 1993
and 1996, testified that the side effects of beta
blockers could include an increase in depression,
as well as specific sexual side effects, congestive
heart failure, and respiratory arrest. Moreover, the

evidence suggests the appellant’'s awareness of

these side effects. In a document entitled “History
of High Blood Pressure and BC Tel Involvement”,
which was introduced as an exhibit at trial, the

appellant stated that another one of his physicians

(Dr. Andersen) refused to prescribe beta blockers
because of their “unacceptable side effects”.

psychiatre ayaatlagipelant de feqn intermit-

tente entre 1993 et 199®igd que les effets
secondaires etasblbquants pouvaient com-
prendre une accentuatietatdapressif ainsi

gue certains effets secondaires d’ordre sexuel, I'in-
suffisance cardiaque globalesetrd'spiratoire.

La prenventte, en outre, que I'appelant con-

naissait ces effets secondaires. Dans le document
ingtw ‘History of High Blood Pressure and BC
Tel Involvement », getéadpo€ au proes,

'appelant a exffjowin autre de sesenécins
(l&rdlersen) avait refesde lui prescrire des

etaloquants en raison de leumRADUCTION]

« effets secondaires inacceptables ».

Despite these potential risks, the evidence also La preuve indique aussi que, magmes risques,

suggests that the appellant would have been will-
ing to accept treatment through beta blockers had
he believed this would be necessary for enabling
him to return to work at BC Tel. In the December

12, 1994 |etter, the appellant told Dr. Graff that

“[iIt does not make sense” that he would refuse to
try beta blockers. Furthermore, the appellant testi-
fied that he kept his employers aware of his medi-
cal issues, and even explained the potential for

67

'appelant atEadispos’a suivre un traitement
ata-oquants s'il avaiett convaincu que
cela lui permettrait de retourner au travail chez BC

Tel. Dans la lettre dedahabre 1994, I'appelant
ezldié au D Graff [TRADUCTION] « [qu'i]l serait

irsengl’il refuse d'essayer legta-bloquants.
L'appelant a deephasgt® qu'il avait tenu son
employeur au courant de sempsotiE saatét

gu'il lui avarhenéxplige qu’un traitement aux

beta blockers to be used as treatment. According toeta-thloquants serait possible. Selon eendi-

this evidence, the appellant asked his employers
whether he should return to Dr. Graff to try beta
blockers; yet, his superior indicated that this would

gnage, I'appelant aurait e@nsandémployeur

s'il devait retourner voit Grdif pour faire I'es-
sai @¢s-Ibloquants; or, son snéur lui aurait

not be necessary, since he would likely be placedepomdu que ce ne serait pa@ssaire puisqu’on

in another, less stressful position. The appellant’s
testimony in regard to his willingness to attempt

lui assignerait probablement un autre poste moins

stressanereitjnage de I'appelant selon lequel

beta blockers is corroborated by a note handwritten etait dispoea faire I'essai desdta-bloquants est

by BC Tel's Human Resources Manager on Sep-
tember 1, 1994, the day following the appellant’s
dismissal. This document indicates that in a tele-
phone conversation that morning, the appellant
told the Human Resource Manager that “if he had
known the only job was his old one the Doctor
would have changed his medication and he could
have returned to work”.

coreopar’une note manuscrite du gestionnaire

des ressources humaines de BCe&etudit’

septembre 1994, soit le lendemain elliecong”
ment de I'appelant. Ce document indique que, lors
d’'une conversatimhonique ce matiral I'ap-

pelant avait irddergjestionnaire des ressources

humainesTRMBUETION] « s'il avait su que le

seul poste disponildit’ son ancien poste, le

médecin lui aurait prescrit un autreediCament
qui lui aurait permis de retourner au travail ».

The respondents claimed that this evidence Les intimées ont soutenu que celrment de
preugmalitrait que I'appelant ne croyait pas

revealed that the appellant truly did not believe

68
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beta blockers to be unsafe. To my mind, however,  vraiment queelesbloquants @sentaient un
it provided a sufficient basis upon which the jury  dandemon sens, cependant, était suffisant
could reasonably conclude that the appellant was  pour que le jury puisse raisonnablement conclure
willing, as a “last resort”, to take a risky medica- que I'appetsait dispos, en « dernier recours »,
tion if this became necessary to return to BC Tela préendre un edicament qui @sentait des risques
si cela devait lui permettre de retourner au travail
chez BC Tel.

Thus, while there may not have been a full dis- Ainsi, bien gu’il se puisse que I'appelant n’ait
closure of all material facts by the appellant, this  pas dieutgus les faits pertinents, ilatdit pas
was not required of him. Rather, the question is  tenu de le faire. Il s’agit giuSavoir si la mal-
whether he engaged in dishonesty in a manner that ebeirdont I'appelant a fait preuwatait grave
undermined, or was incompatible with his employ-  au poiabuihler la relation employeur-empéoy”
ment relationship. An analysis of the record as a  etrel'ihcompatible avec elle. Compte tenu de
whole leads me to conclude that the jury, acting I'ensemble du dossier, je conclus que le jury, agis-
judicially, could have reasonably found that this  sant derfgydiciaire, aurait pu raisonnablement
was not the case. For this reason, there is no basiecided”que la malhoeté€ de I'appelant @fait
upon which to interfere with the jury’s verdict that  pas grawee point. Il n’y a donc aucune raison de
the respondents had not proven just cause warrant-  modifier le verdict du jury selon lequel les inti-
ing dismissal. reés n'ont pas etontg I'existence d'un motif

valable de congdiement.

C. Extended Notice Period C. La période prolongée de préavis

At the outset, it should be noted that the reason- Au départ, il y a lieu de noter que ce sont les
ableness of the extended notice period, as well as deimét non pas I'appelant, qui ont mis en
the question of aggravated damages (discussed doute lecaraisonnable de l&pode prolon-
below), were not called into question by the appel- ee ge peavis et qui ont soulevia question des
lant, but by the respondents. Normally, a respon-  dommagaétmtimajoes (abordé plus loin).
dent seeking to raise an issue on appeal must do so  Normalementgel'intimherche soulever une
by applying for leave to cross-appeal, pursuant to  question en appeépo#ted 'une demande d’au-
Rule 29 of theRules of the Supreme Court of torisation d'appel incident confoenient a
Canada, SOR/83-74. However, this was unneces- l'art. 29 &egles de la Cour supréme du
sary in this case. Rule 29 indicates that “[a]Canada, DORS/83-74. Cependant, il etdit pas
respondent who seeks to set aside or vary theecessaire de le faire en I'esg. Aux termes de
whole or any part of the disposition of the judg-  I'art. 29, «[I]'ireiqli cherchea faire infirmer
ment appealed from shall apply for leave to cross-  ou modifier en tout ou en partie le dispositif du
appeal within 30 clear days after the service of the  jugement du tribunal de juridicgderurg doit
application for leave” (emphasis added). In the epaBer une demande d'autorisation d'appel inci-
present case, the Court of Appeal for British  dent au plus tard dans 30 jours fraaedaapr
Columbia allowed the respondents’ appeal and  signification de la demande d’autorisation» (je
ordered a new trial on all issues. The respondents  souligne). Daesdatgpourvoi, la Cour d'appel
do not seek to have any part of this disposition set  de la Colombie-Britannique a accueilli I'appel des
aside or varied. Rather, they have raised the issues egdimat ordorsnun nouveau pres sur toutes
of the extended notice period and aggravated dam-  les questions en litige. Lessntiencherchent
ages as alternative arguments, stating that if the apase infirmer ou modifier quelque partie que
trial judgment is restored, the awards under these  ce soit de ce dispositif. Ellesatrgquileé’ les
heads should be struck. The respondents never questionsat@tieprolonge de peavis et des
reached these alternative arguments before the  dommagesinthajoes a titre d’arguments
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Court of Appeal, since that court accepted their  subsidiaires, affirmant que si le jugement de pre-
main position that the trial judgment should be set erminhstancetait Btabli, il y aurait lieu d’annu-
aside in its entirety. Consequently, the Court of ler les dommagaéimiiccords en la madire.
Appeal never ruled on the propriety of the jury’'s  Les iet®n’ont jamais ea avancer ces argu-
awards for an extended notice period and aggra- ments subsidiaires devant la Cour etappel, ~
vated damages. doerjue celle-ci a accaptéur argument princi-

pal selon lequel le jugement de premai‘instance

devaitétre annwd”inttgralement. En comguence,

la Cour d’'appel ne s’est jamais proneacur I'op-

portuni# de I'attribution par le jury de dommages-

intéréts majoes et de dommages-éméts tenant

lieu de @riode prolongé de peavis.

Before this Court, the respondents again raised Les intimées ont une fois de plus souweges ’1
these issues in the alternative. | thus begin by  questiditee subsidiaire devant notre Cour. Je

examining the extended notice award, and will  vais donc commencer par examiner I'attribution de
proceed to consider the question of aggravated dommagestsnténant lieu deegpiode prolon-
damages in the discussion that follows. eegde peavis, pour ensuite passerla question

des dommages-iatéts majoes.

At trial, Paris J., referring to this Court’'s deci- Lors du proes, le juge Paris aedidd, en men- 72

sion inWallace, supra, ruled that whether damages  tionnant Barwallace, précit, de notre Cour,
representing an extended period of notice should  qu'il appartenait au jury de trancher la question de
be awarded in this case was a question for the jury  savoir s'il y avait lieu eackedfaccorder des
to decide. He stated that it would be for jurors to  dommagegtattenant lieu deepiode prolon-
determine whether such a remedy was warrantedee dg peavis. |l a éclag qu’il incombait aux
based on “whether the matters pointed to by coun- esjde dterminer si une telleeparatioretait jus-
sel in submissions, if proven by the evidence, con- edjfi'apes avoir @cid [TRADUCTION] « si,
stitute such bad faith or unfair conduct as contem-  dapes faits alges par I'avocat lors de I'ar-
plated by theWallace case”. Pursuant to its gumentation etnibntgs par la preuve, il y a eu
deliberations, the jury concluded that a reasonable  conduite de mauvaise foi ou traitemetahite’
notice period in this case was 22 months. Having  au sens da Wallace». Au terme de seseti-
found that the respondents acted in a manner thagratibhs, le jury @&valug a 22 mois la gfiode de
was unfair or in bad faith in conducting the egvis raisonnable en I'espe. Apes avoir con-
dismissal, the jury extended this notice period by  clu que lesarsnavaient fait preuve de mau-
an additional four months to represent the damage  vaise foi et agi derenadijuitable en effec-
caused by these exacerbating factors. tuant le exbegient, le jury a proloegcette
période de pmavis de quatre mois additionnels afin
de tenir compte du pjudice causpar ces facteurs
aggravants.

In Wallace, this Court recognized that the parties Dans I'argt Wallace, notre Cour a reconnu que 73

to an employment contract are subject to obliga- les paxtigs contrat de travail sont assujettées °
tions of good faith and fair dealing. These obliga- des obligations d'agir de bonne foi et éeemani’
tions subsist throughout the relationship up untilequitable. Ces obligations existent pendant toute la
and including its termination. In the context of dis-  relation juada’cessation de I'emploi, y compris
missal from employment, the majority WWallace au moment de la cessation de I'emploi. Les juges
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described the employer’s duties at para. 98 as fol-
lows:

majoritaires dares Wattace ont dEcrit en ces

termes les obligations incombaat I'employeur

dans le cadre d’'un coadiement (au par. 98):

[A]t a minimum, | believe that in the course of dismissal
employers ought to be candid, reasonable, honest and
forthright with their employees and should refrain from
engaging in conduct that is unfair or is in bad faith by
being, for example, untruthful, misleading or unduly
insensitive.

Where a dismissal is accompanied by bad faith L'arréet

or unfair dealing on the part of the employer,

[J]e crois tout au moins que, dans le cadre dgun cong’
diement, les employeurs etoivdrancs, raison-
nables etdiemrdvec leurs empley eteviter de se
comporter cenfagquitable ou de faire preuve de
mauvaise feitamt, par exemple, menteurs, trompeurs

ou trop implacables.

Wallace prévoit que, lorsqu’un
employeur fait preuve de mauvaise foi ou agit de

Wallace establishes that such conduct merits com- corfairéquitable en effectuant un cadiément,

pensation by way of an extension to the notice
period. This remedy is not triggered by the
dismissal itself, but by the exacerbating factors
that, in and of themselves, inflict injury upon the
employee. The nature of this remedy thus was
described inWallace, at para. 103, as follows:

ce comportemenite détre comperes par une
prolongation deriaqé de pravis. Cetteapara-
tiegulte non pas du coadiement lui-nafne,
mais des facteurs aggravardseguiseuls, cau-
sent ejndicéa I'employé. La nature de cette

eparation &t dcrite ainsi dans I'aet"Wallace,

par. 103 :

[Wlhere an employee can establish that an employer
engaged in bad faith conduct or unfair dealing in the

[L]orsqu’'un eeplytetablir qu'un employeur a eu
un comportement de mauvaise foi o l@etfaiph

course of dismissal, injuries such as humiliation, embar- equitable en le comrgliant, les mjudices tels que
rassment and damage to one’s sense of self-worth and I'humiliation, 'embarras et la perte d’estime de soi et de
self-esteem might all be worthy of compensation conscience de sa propre valeur peuvent tous ouvrir droit
depending upon the circumstances of the case. In these indemnisation selon les circonstances de [I'affaire.

75

situations, compensation does not flow from the fact of
dismissal itself, but rather from the manner in which the
dismissal was effected by the employer.

Wallace also made clear that the extent by which a
notice period should be extended for bad faith or

Dans ces cas, I'indemnisatitia non pas du coeqg’
diement éuiren mais plutf de la fapn dont le con-

edgment @& effecte par 'employeur.

EaWwallace a également @Ci$ que la mesure
dans laquekkzitadp de pravis doitetre prolon-

unfair dealing in the conduct of a dismissal will eeg§'il y a eu comportement de mauvaise foi ou

depend, in each case, on the degree of injury that

traitemesquitable lors du comgliement

an employee sustains. While recognizing that tac-epedd, dans chaque cas, de la geadit p€gjudice

tics that affect the employee’s ability to find new
employment is particularly deserving of such a
remedy and may merit more compensation, the
majority also ruled that “intangible injuries”,
which give rise to emotional damage, also may
suffice to attract an award in the form of an
extended notice period (para. 104).

subi par 'emgloyout en reconnaissant que les
tactiques qui ont pour effet de diminuer laecapacit”
d’'un erapgleyse trouver un nouvel emploi justi-

fient parti@iément une telleeparation et peu-

vent donneratoie plus grande indemnisation,
les juges majoritairesgaérhent staaique les
ejpdices immadfiels », qui causent un gju-

dice émotionnel, peuvent eux aussi€ suffisants
pour justifier I'attribution de dommages-@méts
tenant lieu de g@iode prolongé de peavis
(par. 104).

In the present case, the respondents argued thatLes intimées ont mtendu, en I'esgce, que le

Paris J. erred by putting the question of an

juge Paris avait commis une erreur en soumettant
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extended notice period before the jury. They main-  la question deriadp”prolongé de peavisa
tained that because the appellant agreed to his ter-  éaiption du jury. Elles ont fait valoir que, vu
mination pending an acceptable severance pack- que I'appelant acad'éiet'congdié en atten-
age, he should not be entitled to complain about dant de toucher une irddmmpart accepta-
the “manner” of this dismissal once it actually ble, il ne devrait pas pouvoir se plaindre du
occurred. | respectfully disagree. Although the  « mode » deechegient a@s qu'il aeté effecti-
appellant may have agreed to terminate his vementeclingEn toute eférence, je ne suis
employment contract, it certainly cannot be said pas de cet a@meMsi l'appelant peut avoir
that this necessarily implied a waiver of his rightto  aceeletEsilier son contrat de travail, on ne peut
be treated fairly and in good faith by his employ- uresfient pas dire que cela impliquagécessaire-
ers, nor that it precluded the protection tildl- ment qu’il avait renorea son droit détre trai€
lace intended to confer by recognizing an awardequitablement et de bonne foi par son employeur,
for extended notice. ni qu’il ne pouvait, de ce fadpdficier de la pro-
tection que la Cour a voulu accorder, dans étarr”
Wallace, en permettant I'attribution de dommages-
intéréts tenant lieu deepiode prolongé de pe-
avis.

In putting the question of extended notice to the Lorsqu'il a dcid®@ de soumettre au jury la ques—76

jury, Paris J.’s reasoning was entirely consistent tion deet@ogg prolongé de peavis, le juge
with the decision inWallace. An examination of  Paris a agi de mensi’ ent&rement conformea °
his charge to jurors reveals that, in his view, there diaNallace. En examinant son expasiu jury,
was sufficient evidence that the respondents on constate egail d’avis qu'il existait une
engaged in bad faith or unfair dealing in dis- preuve suffisante que leeéstimvaient agi de
missing the appellant. In this respect, Paris J.  mauvaise foi ou d'unerenagguitable en con-
pointed to the fact that the appellant submitted thatediagit I'appelantA cetégard, le juge Paris a sou-
he was dismissed while on short-term disability dignie I'appelant avait fait valoir qu'il avaté’
and suffering from hypertension and depression, edBgau momentwil était en cong’d’invali-
and that the respondents took this route rather than e dditcourte de€ et o’ il souffrait d’hyperten-
find him another position within the company. The  sion et elgreéSsion, et que les inti@s$ avaient
trial judge further noted the evidence pointed to by  choisi d'agir ainsotpie de lui trouver un
the appellant, which related to the difficulty the  autre poste au sein de I'entreprise. Le juge de pre-
appellant experienced in obtaining a copy of his emiinstance a aussi regeVa preuve indigeé
long-term disability plan from his employers, and  par I'appelant au sujet de la diffetolbtenir de
the fact that the respondents reduced their sever-  son employeur une copie dgiraendiassu-
ance offer during negotiations over the appellant's  rance inwalitiitiongue dee, et le fait que les
termination. Paris J. then properly instructed the ie@mavaienteduit le montant de I'indemmit”
jury that it was to decide, based on this Court's  deatf au cours desegOciations relatives au
decision inWallace, whether, in light of this evi-  comgliement de I'appelant. C'eatbon droit que
dence, bad faith conduct or unfair dealing on the le juge Paris a ensuiteeinf@rjufy qu’il lui
part of the respondents had been proven. If so, appartenaiteclded” compte tenu de I'atr”
Paris J. explained that the length of the noticaVallace de notre Cour et de la preuve susmention-
period was to be extended by “such further period ee, n§’il avait e dEmonte que les intiraés
that [was thought to be] reasonable in the circum-  avaient agi de mauvaise foi ou d’'uee rimeni’
stances”. quitable. Le juge Paris a expdiqui jury que, dans
I'affirmative, la période de pgavis devraiefre pro-
longée [TRADUCTION] « dans la mesure [j@g] rai-
sonnable dans les circonstances ».
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Considering that Paris J.'s analysis and jury Etant done’que le juge Paris a respets prin-
charge adhered to the principles set oWvallace, cipes de l'aret Wallace dans son analyse et son
and because the jury could, based on the evidence expgiry etetant done’que le jury pouvait
before it, reasonably find that the notice period raisonnablement conclure, selon la preuve dont il
should be extended by four months, | see no basis  disposait, qu'il y avait lieu de prolonger de quatre
for interfering with the trial decision on this point.  mois kxipde de pravis, je ne vois aucune rai-
son de modifier la eCision de prerere instance
sur ce point.

D. Aggravated Damages D. Les dommages-intéréts majorés

The key principles for establishing the circum- Dans les aefs Wallace et Vorvis c. Insurance
stances in which aggravated damages in wrongfuCorp. of British Columbia, [1989] 1 R.C.S. 1085,
dismissal actions may be awarded were set out by  notre Ceuora&” les principes essentiels qui
this Court inWallace and inVorvis v. Insurance  doivent €tre appliges pouretablir dans quels cas
Corp. of British Columbia, [1989] 1 S.C.R. 1085. des dommagesgi#is majoes peuvent etre
In Vorvis, Mcintyre J. (writing for the majority)  accoeda la suite d’une action pour cadjément
highlighted that unlike punitive damages, aggra- injustifDans I'aret Vorvis, le juge Mcintyre
vated damages serve the purpose of compensation  (S’exprimant au nom des juges majoritaires) a sou-
for intangible injuries. He stated that such damages eligné, contrairement aux dommagesits
could be awarded where: (1) an employer’'s con-  punitifs, les dommageitsntajoes servent’
duct was “independently actionable”, (2) it Il'indemnisation desjuygiices immafiels. Il a
amounted to a wrong that was separate from theecla# que ces dommagesendfs peuventetre
breach of contract for failure to give reasonable a@ribrsque (1) le comportement de I'em-
notice of termination, and (3) it arises from the dis-  ployeur donne « puoieh ouverturea “un droit
missal itself, rather than the employer's conduct d'action», (2) ce comportement constitue une
before or after the dismissal (pp. 1103-4). faute distincte de la rupture de cesmittant de

'omission de donner un eavis raisonnable de
conggdiement, et (3) la faute de I'employeur
découle du corediement lui-nefne, pludt que du
comportement adopt’par I'employeur avant ou
apes le congdiement (p. 1103-1104).

These criteria were considered allace, Ces crieres ontett examies dans l'aef
where the majority also recognized that aggravatetiVallace, ol les juges majoritaires omtgalement
damages could be awarded for mental distress reconnu que des domneagEsSHTHjOES pou-
flowing from a wrongful dismissal. However, in  vaiegir€ attrib@s pour les souffrances morales
Vorvis and Wallace alike, aggravated damages esultant d’un congdiement injusti. Cependant,
were denied to the plaintiff. dans I'atVorvis comme dans I'aat'Wallace, on

a refug d’'accorder au demandeur des dommages-
intéréts majoes.

In the present case, Paris J. noted that the stan-Dans le pesent pourvoi, le juge Paris a fait
dard to apply in assessing the issue of aggravated remarquer que la norme applicablererdenati
damages is that set out\ellace. While he prop-  dommages-er€ts majoes est cellenon&e dans
erly recognized that such damages require “an dtanallace. Aprés avoir reconna juste titre

gue l'attribution de ces dommagesei@ts réces-
site [TRADUCTION] «un droit d'action indpen-
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independent cause of action”, he then articulated  dant », le juge Paris en & flerorigre applica-
the applicable threshold in the following way: ble en ces termes :

It seems to me that, speaking at least in a general wayTRADJCTION] Il me semble, de maaie gnérale tout au

the evidence pointed to by counsel as the manner of the moins, qu'il fautezensjdé la preuve que I'avocat a
conduct of dismissal has to be considered as some evi- produite au sujet du modeedemeng indique,

dence of willfull [sic] or deliberate infliction of mental dans une certaine mesure, qu'il y a eu infliction volon-
distress which would be tortious conduct. Whether the taireetibéBe de souffrances moraleguivalanta’
plaintiff suffered such mental distress and whether an un comporteraketuelix. Il appartient au jury de
intention to inflict any such mental distress can be ecidér si le demandeureproue de telles souffrances
inferred from the evidence is for the jury to say. | cannot morales et si l'intention d’infliger ces souffrances peut
say there is no evidence of such things. [Emphasigtre inErée de la preuve. Je ne peux affirmer qu'il
added.] n’existe aucune preusecé sujet. [Je souligne.]

On this basis, Paris J. allowed the jury to consider  C’est sur ce fondement que le juge Paris a permis
the issue of aggravated damages. The jury decided au jury d’examiner la question des dommages-
that the appellant was entitled to damages under eréitst majoes. Ce dernier aedid® que l'appe-
this head in the amount of $100,000. lant avait draitdées dommages-a€ts de

100 000 $a’ cetegard.

The respondents disputed the trial decision on Les intimées ont contestla dcision rendue en 81
this point, stating that Paris J. employed an incor-  pEaminstance sur ce point, en faisant valoir
rect standard in allowing the jury to consider the  que le juge Paris n'avait pas aplplidponne
guestion of aggravated damages. | am also of that norme en permettant au jury d’examiner la ques-
opinion. According toWallace, the proper thresh-  tion des dommages#it majoes. Je partage
old for allowing this issue to be determined by a leur avis. Seloret™fllace, pour permettre au
jury is whether or not sufficient evidence exists. It  jury d’examiner cette question, il fealtipe-
was found on the facts of that case that there was  neerded’qu’il existe une preuve suffisante. La
no basis upon which to interfere with the finding  Cour avait corellg lumgre des faits de cette
that “there was insufficient evidence” of a sepa-  affaire, gu'il n’y avait aucune raison de modifier la
rately actionable wrong (emphasis added). The conclusion qu'il « n'y avait pas astéezedts
standard set out by Paris J. fell short of\tfetlace = de preuve » pouetablir I'existence d'une faute
test by suggesting, in effect, that any evidence, donnant eleenduverturea 'un droit d’action
even a mere scintilla thereof, would suffice to put  (je souligne). La nerme&e par le juge Paris
the matter of aggravated damages to the jury forits  n’est pas conforme eaa detl'aret Wallace,
consideration. car elle laisse entendre en fait queeiéotent de

preuve, y compris le moindrelément de preuve,
suffirait pour que la question des dommages-int’
réts majoes soit soumisa 'app€ciation du jury.

Applying the correct standard to the present Appliquant la bonne norme augs€nt pourvoi, 82
case, | would conclude that there was not sufficient  je suis d’avis de conclure que le juge Paris ne dis-
evidence before Paris J. to allow the jury to delib-  posait pas d’'une preuve suffisante pour permettre
erate on the question of aggravated damages. More  au juslibérer sur la question des dommages-
specifically, a fair reading of the evidence does er#tt majoes. Plus particidirement, j'estime
not, in my view, suggest that the respondents acted  que, etfermbjectivement, la preuve n’'indique
with an intention to harm the appellant either by  pas que leseatimVvaient I'intention de causer
deliberately inflicting mental distress or by acting  uejpdicea I'appelant, soit en lui infligeantet-
in a discriminatory manner. It is true that, as the erébient des souffrances morales, soit en agissant
appellant noted, the iliness from which he suffered,  de enardiscriminatoire. Comme Il'appelant I'a
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namely hypertension, has been considered a disa- fait observer, il est vrai que la maladie dont il souf-

bility in human rights jurisprudence (sklertonv.  fre, soit I'hypertension, &t consiéée comme

Niagara (Regional Municipality) (1987), 9 une eficience dans la jurisprudence relative aux

C.H.R.R. D/4611 (Ont. Bd. Inq.), amdamboldt v.  droits de la personne (voidorton c. Niagara

Department of National Defence (1983), 4 (Regional Municipality) (1987), 9 C.H.R.R.

C.H.R.R. D/1479 (Can. Trib.)). Yet, while the D/4611 (Com. d’eng. Ont.), Waimboldt c.

appellant was never offered an alternate positioepartment of National Defence (1983), 4

within BC Tel to accommodate his health needs, C.H.R.R. D/1479 (Trib. Can.)). Poudarg, sh”

the evidence is far from clear that the respondents  I'appelantetet §émais vu offrir chez BC Tel

did not make dona fide effort to find other viable  un autre poste qui lui conviendrait en raison de son

work for him. This is evidence negating any wilful etat de saet la preuve est loin d’'indiquer claire-

intention to harm, as was argued by the appellant. = ment que legestimont pas fait un effort rai-

In this connection, the record indicates that the  sonnable pour traulegspelant un autre poste

appellant was aware that the respondents were in  qui lui conviendrait. Cette priueel’argu-

the process of downsizing during the time in ques-  ment de I'appelant voulant qu’il y ait eu intention

tion, and it thus would be difficult to find a suita-  d'infligeeldbérément un pejudice.A cet égard,

ble alternate position. Moreover, although two il ressort du dossier que I'appelant savait que les

positions for which the appellant was qualified did  irgés’proedaienta une eduction des effectifa °

become available while he was on disability leave, epdque en cause et qu'il serait donc difficile de

the evidence does not establish that he was the vic-  lui trouver un autre poste qui lui conviendrait. En

tim of discrimination, and denied such work on the  outre, bien qufié®"qualifié pour occuper deux

basis of his illness. Rather, legitimate explanations  autres postes devenus vacants pendsait qu'il

were offered to clarify why the respondents en eodtnvalidité, la preuve réfablit pas qu'il

decided that the appellant should not fill these et@ victime de discrimination ni qu'il s’est vu

positions. refuser ces postes en raison de sa maladie. Au con-
traire, les intinees ont fournia I'appelant des
explications &gitimes au sujet de la raison pour
laquelle elles avaientedid® de ne pas lui offrir ces
postes.

Thus, despite the allegations raised by the appel- Ainsi, contrairement aux &tations de I'appe-
lant, the evidence fails to establish any separate lant, la preatablit ‘pas que les intieg's ont
actionable wrong on the respondents’ part. In this ~ commis une faute donnanemieeuverture
respect, | would emphasize that the conduct of the  un droit d'a&ia®t égard, je souligne que le
parties must be assessed in light of the context in  comportement des partitsedsitie” dans son
which it was undertaken. Here, the impugned contexte. Enelbespe comportement reprach’
behaviour occurred during negotiations betweerett adopt” pendant que les parties se livraiemtes
the parties over the appellant’s termination from egaciations concernant le cauiément de I'ap-
BC Tel. Within this bargaining relationship, both  pelant par BC Tel. Pendantegexiations, les
sides were entitled to put their strongest case for-  paeteent en droit d’'avancer leurs arguments
ward. Consequently, in this setting, clear evidence les plus convaincants. Dans ce contexte, il faut
is required to substantiate a claim that the employ-  donc une preuve claietgyarrl’argument que,
er's conduct rises to the level of an intentional  par son comportement, 'employeurartans’
infliction of harm. tionnellement un ejidice.

Having considered all of this, | find that the Compte tenu de tous ces facteurs, jestime qu’en
criteria for allowing the question of aggravated Ilespon n'a pas rempli les conditions requises
damages to go to the jury were not met in the pour que la question des dommaétss-int’
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instant case. Therefore, the order for aggravated
damages must be set aside.

L'ordonnance

p®jecit soumisea I'appiEciation du jury.
relative aux dommagétsint’

majores doit donefre annwde.

E. Punitive Damages

As is the case for aggravated damages, the start- Comme dans le cas des dommagesrits
neajoies aefs\Vorvis et Wallace de notre Cour
doivent servir de pointedartd I'analyse de
'opporeunitaccorder des dommageseirdts

punitifs dans le cadre d’'une action pouredieg”
ment injustiiomme nous I'avons vugaeédem-

ing point for assessing the propriety of an award
for punitive damages in the context of a wrongful
dismissal action begins with this Court’s decisions
in Vorvis and Wallace. As alluded to earlier, in
Vorvis, Mcintyre J. recognized the confusion that
sometimes exists between aggravated and punitive
damages, and explained that these two heads of

E. Les dommages-intéréts punitifs

85

ment, danst Namis, le juge Mcintyre a
reconnu que I'on confond parfois les dommages-

damages are distinguishable by their different pur- er@t$” majoes et les dommages-éméts punitifs,

poses. While aggravated damages aim to compen-

et il a expgliguces deux types de dommages-

sate for intangible injury, punitive damages are eits se distinguent sur le plan de leur objet.

penal and exemplary in nature, and may be
awarded only where the conduct giving rise to the
complaint is found to merit punishment.

Alors que les dommagéssintiajoes visent
lindemnisation depidprés immafiels, les
dommagesrits” punitifs sont de naturesipéle

et exemplaire et ne peuvestté accordS que si on
conclut que le comportemerst lorigine de la
plainte n€rite détre puni.

In Vorvis, the Court sought to determine whether
punitive damages may be awarded in an action for

Dans I'argt Vorvis, la Cour a temt’de @étermi-

86
ner si des dommaggts-iptinitifs pouvaient

breach of contract based on the wrongful dismissagtre accord$ dans le cadre d’'une action pour rup-

of an employee, and if so, whether the circum-
stances of that case called for such an award. Pur-
suant to a review of the relevant common law
authorities on this issue, Mcintyre J. held that
although punitive damages will very rarely be
appropriate in breach of contract cases, there are
some situations in which such an award would be
warranted. More specifically, such damages may
be awarded where the defendant’s conduct consti-

ture de coesaltant du corgdiement injustif’

d'un een@pydans l'affirmative, si les circons-

tances de l'affaire justifiaient I'attribution de tels
dommagegiist” Apes avoir examia’la juris-
prudence et la doctrine de common law pertinentes

en lareydé juge Mcintyre a staujue, bien

gu'il conviemserarement d'accorder des dom-
magegistpunitifs dans les casudl'y a eu

rupture de contrat, l'attribution de tels dommages-

tuted a separate, actionable wrong, independent of eréistpeut parfoistte justifée. Plus particudire-

the dismissal itself. Furthermore, the conduct must
be deserving of punishment because of its extreme
and injurious character. In this respect, Mclintyre J.

stated, at pp. 1107-8:

ment, ces dommagéksintpeuvent efre
azxdalis le casude comportement duefén-

deur constitue une faute qui donnensde-m”
ouvertumeun droit d'action et qui n’a riea voir

avec le congdiement mfne. De plus, le comporte-
ment en cause doiteriter détre puni en raison de
sa hature exérme et pejudiciable.A cet égard, le
juge Mcintyre affirme, aux p. 1107-1108:

[Plunitive damages may only be awarded in respect of
conduct which is of such nature as to be deserving of
punishment because of its harsh, vindictive, reprehensi-
ble and malicious nature. | do not suggest that | have

[l n'est possible d’accorder des domneagfes-int’
punititsliagard d’'un comportement qui justifie une
peine parce qu'il est essentiellement dur, eeggeur, r’
hensible et malicieux. éendppas avoenuneré
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exhausted the adjectives which could describe the con- tous les qualificatifsaagiiesré un comportement

duct capable of characterizing a punitive award, but in susceptible de justifier lattribution de dommages-
any case where such an award is made the conduct musterétsnpunitifs, mais de toutedarn, pour que de tels

be extreme in its nature and such that by any reasonable dommaggts-isdient accoed, il faut que le com-
standard it is deserving of full condemnation and pun- portement soit de natemesxtr efite, selon toute
ishment. norme raisonnable,etté condama’et puni.

Within the particular circumstances dorvis, the  Dans les circonstances partietds de l'art

employer’'s conduct, standing alone, was not conVorvis, le comportement de I'employeur n&té”

sidered sufficiently offensive to constitute an gug suffisamment offensant en soi pour consti-

actionable wrong, nor of a nature that would jus-  tuer une faute donnant ouvarture droit

tify the imposition of a punitive damages award. d’action, ni de naujestifier I'attribution de
dommages-i@féts punitifs.

This analysis was adopted Wallace, where it Cette analyse até reprise dans |'aet"Wallace
was held that an award for damages beyond com-u om'a conclu que lattribution de dommages-
pensation for breach of an employment contract ert$” en sus d’'une indemaitpour rupture du
“must be founded on a separately actionable contrat de trawbyCTION] « doit se fonder
course of conduct” (para. 73). This criterion  sur un comportement donnanétoeralverture
applies to both aggravated and punitive damages un “droit d’action » (par. 73). Ce &€ s'ap-
However, punitive damages were distinguished in  plique tant aux dommagyéssimhajoes qu’aux
Wallace, at para. 79, as follows: dommagesidts punitifs. Cependant, I'atr”

Wallace décrit en ces termes ce qui distingue les
dommages-irféts punitifs (au par. 79):

Punitive damages are an exception to the general rule Les dommags-iptinitifs sont I'exceptioa la

that damages are meant to compensate the plaintiff. Thegle grérale voulant que les dommagesiéts soient

purpose of such an award is the punishment of the dedinhdemniser le demandeur. Ces dommages-

defendant: S. M. Waddamshe Law of Damages (3rd ingréts visenta® punir le @fendeur: S. M. Waddams,

ed. 1997), at p. 483. The appellant argued that the trialhe Law of Damages (3¢ éd. 1997)a’la p. 483. L’appe-

judge and the Court of Appeal erred in refusing to lant a fait valoir que le juge deeprénstance et la

award punitive damages. | do not agree. Relying on Cour d’appel ont commis une erreur en refusant d'ac-

Vorvis, supra, Lockwood J. found that UGG did not corder des dommagegtatpunitifs. Je ne suis pas

engage in sufficiently “harsh, vindictive, reprehensible d’accord. Le juge Lockwood s’est famdlaret

and malicious” conduct to merit condemnation by suchVorvis, précit, pour @cider que UGG n’avait pas

an award. He also noted the absence of an actionable eadoptmportement «dur, vengewprehensible et

wrong. The Court of Appeal concurred. Again, there is malicieux» au point de commander 'imposition de tels

no reason to interfere with these findings. Consequently, dommageitsntll a €galement net’I'absence de

| agree with the courts below that there is no foundation faute donnant ouwverturedroit d’action. La Cour

for an award of punitive damages. d’appel a pariagt€me avis. Encore une fois, il n'y a
aucune raison de modifier ces conclusions. Paresons’
qguent, je suis d'accord avec les tribunaux d’instance
inferieure pour dire que rien ne justifie I'attribution de
dommages-i@féts punitifs.

In the present appeal, the trial judge held that the En I'espece, le juge de preemé instance a con-
appellant had not adduced evidence upon whichto  clu que l'appelant n'avait pas produit une preuve
base a viable claim for punitive damages. In his  suffisante pour powabanrér avec sues des
view, the proof was not indicative of harsh, vindic-  dommageséte "punitifs.A son avis, la preuve
tive and malicious conduct by the respondents, nor  n’indiquait pas que lesestanaient adoptin
of contempt for the appellant’s rights. Paris J. fur-  comportement dur, vengeur et malicieux ou
ther held that human rights legislation did not add  qu’elles avaieprigd les droits de I'appelant.
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anything to this dimension of the case, as there was  Le juge Ray@esment eCidé que ladgislation
no evidence to substantiate an argument that the  relative aux droits de la personne n’ajoatait rien
appellant suffered discrimination on the basis of cet aspect de [laffaire, puisqu’aucune preuve
disability in the sense contemplated by such legis- etayait I'argument selon lequel I'appelant avait
lation. The appellant’s cross-appeal from this hold-eté victime de discrimination foe#&” sur une efi-
ing before the Court of Appeal for British  cience au sens de egfigdfion. La Cour d’appel
Columbia was dismissed without reasons. de la Colombie-Britannique &, sgat motifa

I'appui, I'appel incident que I'appelant avait inter-

jeté contre cette etision.

Paris J.’s reasoning on this issue was consistent Le raisonnement adaptpar le juge Paris sur 82
with the principles and analytical framework set  cette question est conforme aux principes et au
out in Vorvis and Wallace. First, as discussed in  cadre analytigumori&s dans les atS Vorvis et
regard to the propriety of the aggravated damaged/allace. Premérement, comme nous I'avons vu au
award, there is insufficient evidence to establish an  sujet de I'oppertdieitTattribution de dom-
actionable wrong, separate and apart from the dis- mage8tinthajoes, la preuve est insuffisante
missal, on the respondents’ part. As discussed, the gtablir que les intimés ont commis une faute
appellant was correct to state that his hypertension  donnanteffemdvertura un droit d’action et
constituted a disability in law. Thus, the failure to  n’ayant aewoir avec le corgfiement. Comme
find him another position may creat@ama facie  je l'ai indiqué, I'appelant a eu raison d'affirmer
case of discrimination, given the employer’'s duty  que son hyperterst@ty én droit, une efi-
to accommodate disabled employees to the point  cience. Pagqoems, 'omission de lui trouver
of undue hardship. Sdéritish Columbia (Public  un autre poste peut constituer une prepriena
Service Employee Relations Commission) v.  facie de discrimination,efant done” que I'em-
BCGSEU, [1999] 3 S.C.R. 3, anritish Columbia  ployeur est tenu deepondre aux besoins de ses
(Superintendent of Motor Vehicles) v. British  employes atteints d'uneadficience sans qu'il n’en
Columbia (Council of Human Rights), [1999] @sulte pour lui une contrainte excessive. Voir les
3 S.C.R. 868. Moreover, this discrimination may etsr” Colombie-Britannique (Public Service
in turn give rise to a punitive damages award. Se&mployee Relations Commission) c¢. BCGSEU,
Callinson v. William E. Coutts Co., [1995] B.C.J. [1999] 3 R.C.S. 3, eC€Colombie-Britannique
No. 2766 (S.C.) (QL). But, for the reasons set outSuperintendent of Motor Vehicles) c. Colombie-
above, | am of the view that there is no basis foBritannique (Council of Human Rights), [1999]
interfering with Paris J.’s conclusion that the evi- 3 R.C.S. 868. En outre, cette discriminatian peut "
dence did not support a finding of an “independent  son tour donner les dommages-ar€ts puni-
wrong”, including discrimination. Furthermore,  tifs. Vo€ollinson c. William E. Coutts Co.,
based on my review of the evidence, | cannot say  [1995] B.C.J. No. 2766 (C.S.) (QL). Cependant,
that Paris J. erred in concluding that the respon-  pour les raisoneegmgiessus, je suis d'avis
dents’ conduct was not of a character contemplated  qu’il N’y a pas lieu de modifier la conclusion du
by Mcintyre J. inVorvis. In other words, it was not  juge Paris selon laquelle la preuve ne permettait

sufficiently harsh, vindictive, reprehensible, mali-  pas de con@ufexistence d’uneTRADUCTION]
cious or extreme in nature to warrant punishment.  « fautepemtiante », y compris la discrimina-
As such, Paris J.’s ruling that the question of puni-  tion. De plus, la preuve ne me permet pas d'affir-

mer que le juge Paris a eu tort de conclure que le
comportement des intiegs n&tait pas aussi grave
gue celui envisagpar le juge Mclintyre dans l'ar-
rét Vorvis. Autrement dit, il nétait pas assez dur,
vengeur, epréhensible, malicieux ou ertrie pour
justifier une peine. Par coeglent, la dEision du
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tive damages should be withheld from the jury was  juge Paris de ne pas soumettre au jury la question
sound, and should be left undisturbed. des dommagesimpunitifsetait bien fondé et
il 'y a pas lieu de la modifier.

VI. Disposition VI. Dispositif

For the foregoing reasons, the appeal is allowed, Pour les raisons qui @egdent, le pourvoi est
the judgment of the British Columbia Court of  accueilli, l&rrde la Cour d'appel de la
Appeal is set aside, and the order of Paris J. is  Colombie-Britannique est atridfdonnance
restored, with the exception of the award for du juge Parietdili€, sauf que I'attribution des
aggravated damages, which is struck. Having  dommagegimtnajoes est annek. Vu que le
allowed the appeal, it is unnecessary for this Court  pourvoi est accueilli, il n'estepessaire que
to deal with the cross-appeal, which is therefore  nous examinions le pourvoi incident qui est donc
dismissed. Because of the appellant’'s substantial erefgdmme I'appelant a en grande partie gain
success, | would grant him costs here and in the  de cause, je suis d'avis de lui accomjezrses d”

courts below. devant nous et devant les tribunaux d’instance
inferieure.
Appeal allowed with costs. Cross-appeal dis- Pourvoi principal accueilli avec dépens. Pour-
missed. Voi incident rejeté.
Solicitors for the appellant/respondent on the Procureurs de |’ appelant/intimé au pourvoi inci-
cross-appeal: Tevlin, Gleadle, Vancouver. dent : Tevlin, Gleadle, Vancouver.
Solicitors for the respondents/appellants on the Procureurs des intimées/appelantes au pourvoi

cross-appeal: Farris, Vaughan, Wills & Murphy, incident: Farris, Vaughan, Wills & Murphy,
Vancouver. Vancouver.



