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Ivanhoe inc., Service d’entretien Empro inc.
and Compagnie d’entretien d’édifice Arcade
Itée Appellants

V.

United Food and Commercial Workers,
Local 500, Labour Court, Réal Bibeault (in
his capacity as labour commissioner),
Labour Commissioner General and Judge
Bernard Prud’homme (in his capacity as
judge of the Labour Court) Respondents

and

Distinction Service d’entretien inc. (in
continuance of suit for Prestige Maintenance
inc.), 2621-3249 Québec inc. (in continuance
of suit for Service d entretien Laurier) and
Moderne Service d’ entretien d’immeubles
inc. Misen cause

and between

Distinction Service d’entretien inc. (in
continuance of suit for Prestige Maintenance
inc.) Appellant

V.

United Food and Commercial Workers,
Local 500, Réal Bibeault (in his capacity as
labour commissioner), Labour
Commissioner General, Judge Bernard
Prud’homme (in his capacity as judge of the
Labour Court) and Labour

Court Respondents

and

Ivanhoe inc., Service d’entretien Empro inc,,
Compagnie d’entretien d’'édifice Arcade ltée,

Ivanhoe inc., Service d’entretien Empro inc.
et Compagnie d'entretien d’édifice Arcade
Itée Appelantes

C.

Travailleurs et travailleuses unis de
|’alimentation et du commerce, section
locale 500, Tribunal du travail, Réal
Bibeault (es qualités de commissaire du
travail), Commissaire général du travail et
Monsieur le juge Bernard Prud’homme (és
qualités de juge du Tribunal du

travail) Intimés

et

Distinction Service d’entretien inc. (en
reprise d’'instance pour Prestige
Maintenance inc.), 2621-3249 Québec inc.
(en reprise d’instance pour Service
d’entretien Laurier) et Moderne Service
d’entretien d’'immeublesinc. Mises en cause

et entre

Distinction Service d’entretien inc. (en
reprise d’'instance pour Prestige
Maintenanceinc.) Appelante

C.

Travailleurs et travailleuses unis de
I"alimentation et du commer ce, section
locale 500, Réal Bibeault (es qualités de
commissaire du travail), Commissaire
général du travail, Monsieur le juge
Bernard Prud’homme (es qualités de juge
du Tribunal du travail) et Tribunal du
travail Intimés

et

Ivanhoe inc., Service d’entretien Empro inc.,,
Compagnie d'entretien d’'édifice Arcade ltée,
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2621-3249 Québec inc. (in continuance of
suit for Service d’entretien Laurier) and
M oderne Service d’ entretien d immeubles
inc. Misen cause

and between

Ivanhoe inc. Appellant

V.

United Food and Commercial Workers,
Local 500, Labour Court, Jean Baily (in his
capacity as labour commissioner), Labour
Commissioner General and Judge Bernard
Prud’homme (in his capacity as judge of the
Labour Court) Respondents

and between

United Food and Commercial Workers,
Local 500 Appellant

V.

Ivanhoe inc., Service d’entretien Empro inc.,,
Compagnie d’entretien d’'édifice Arcade ltée,
Distinction Service d’entretien inc. (in
continuance of suit for Prestige Maintenance
inc.) and 2621-3249 Québec inc. (in
continuance of suit for Service d’entretien
Laurier) Respondents

and

Réal Bibeault (in his capacity as labour
commissioner), Judge Bernard Prud’homme
(in his capacity as judge of the Labour
Court) and Moderne Service d entretien
d’'immeublesinc. Mis en cause
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Neutral citation: 2001 SCC 47.
File No.: 27121.
2000: October 30; 2001: July 13.

Present: McLachlin C.J.

ON APPEAL FROM THE QUEBEC COURT OF APPEAL

Labour law — Transfer of operation of part of under-
taking — Subcontracting of janitorial services — Defi-
nition of undertaking — Legal relationship between suc-
cessive employers — Degree of  autonomy
subcontractors given — Theory of retrocession — Con-
tract for janitorial services awarded to new subcontrac-
tors — Decision of labour commissioner finding trans-
fer of operation of part of undertaking and transferring
certification but not collective agreement to new sub-
contractors — Whether commissioner adopted func-
tional definition of undertaking and rejected require-
ment for legal relationship between former and new
employer — Whether commissioner may transfer certifi-
cation and refuse to transfer collective agreement —
Labour Code, RSQ., c. C-27, s. 45.

Labour law — Certification — Transfer of operation
of part of undertaking — Subcontracting of janitorial
services — Petition for cancellation of certification —
Interest required — Whether former employer has inter-
est required for presenting petition for cancellation of
certification despite having no employees — If so,
whether certification granted in respect of former
employer may be cancelled during term of transfer of
operation — Labour Code, RSQ., c. C-27, s. 41.

Administrative law — Judicial review — Standard of
review — Labour Court — Standard of review applica-
ble to decisions of Labour Court in relation to whether
undertaking alienated or operated by another — Labour
Code, RSQ,, c. C-27, ss. 45, 46.

Administrative law — Judicial review — Standard of
review — Labour Court — Sandard of review applica-
ble to decisions of Labour Court in relation to cancella-
tion of union’s certification — Labour Code, R.SQ., c.
C-27, ss. 41, 139.

Ivanhoe is a property management company. It han-
dled janitorial services at its buildings itself until 1989,

Référence neutre: 2001 CSC 47.
N du greffe : 27121.
2000 : 30 octobre; 2001 : 13 juillet.

and L'Heureux-Byb~ PeEsents: Le juge en chef McLachlin et les juges
Gonthier, lacobucci, Major, Bastarache and Arbour JJ.

L'HeureuwePubGonthier,
Bastarache et Arbour.

lacobucci,  Major,

EN APPEL DE LA COUR D'APPEL DUKBREC

Droit du travail — Concession partielle d’une entre-
prise — Sous-traitance de I’ entretien ménager — Défi-
nition d’'entreprise — Lien de droit entre employeurs
successifs — Degré d'autonomie accordé aux Ssous-
traitants — Théorie de la rétrocession — Contrat d’en-
tretien ménager octroyé a de nouveaux sous-traitants —
Décision du commissaire du travail concluant a I'exis-
tence d'une concession partielle d entreprise et transfe-
rant |’accréditation mais non la convention collective
aux nouveaux sous-traitants — Le commissaire a-t-il
adopté une conception fonctionnelle de I’entreprise et
rejeté I'exigence d’'un lien de droit entre I’employeur
précédent et le nouvel employeur? — Le commissaire
peut-il transférer I'accréditation et refuser le transfert
de la convention collective? — Code du travail, L.R.Q.,
ch. C-27, art. 45.

Droit du travail — Accréditation — Concession par-
tielle d'une entreprise — Sous-traitance de I’ entretien
ménager — Requéte en révocation de |’ accréditation —
Intérét requis — L’'ancien employeur a-t-il I'intérét
requis pour présenter une requéte en révocation de I’ ac-
créditation malgré I’ absence de salariés? — Dans I’ af-
firmative, |"accréditation de I'ancien employeur peut-
elle &tre révoquée pendant la durée de la concession? —
Code du travail, L.R.Q., ch. C-27, art. 41.

Droit administratif — Controle judiciaire — Norme
de contréle — Tribunal du travail — Norme de controle
applicable aux décisions du Tribunal du travail relatives
a I'existence d'une aliénation ou concession d entre-
prise — Code du travail, L.R.Q., ch. C-27, art. 45, 46.

Droit administratif — Controle judiciaire — Norme
de contréle — Tribunal du travail — Norme de contrdle
applicable aux décisions du Tribunal du travail relatives
alarévocation de I’ accréditation d'un syndicat — Code
du travail, L.R.Q., ch. C-27, art. 41, 139.

Ivanhoe est upt souiiobilére de gestion. En
1989, elle cesse d'effectuerestie-fightretien rna-
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when it contracted those services to Moderne. All of
Ivanhoe’s janitorial employees were then transferred to

ger de ses immeubles et confie, en vertu d'un contrat,
cet enteeliecompagnie Moderne. Tous lespu&Es

Moderne. The labour commissioner granted a motiora 'entretien d’lvanhoe sont alors traef$a Moderne.

under s. 45 of théabour Code for recognition of the

Le commissaire du travail accueille uneetegoésen-

transfer of the certification and collective agreement toee dn vertu de 'art. 45 dbode du travail afin de faire

Moderne. In 1991, when its contract with Moderne was
about to expire, lvanhoe invited bids for a new janitorial
contract. Moderne did not bid, but it signed a new col-
lective agreement with its janitorial employees. Ivanhoe
decided to engage four contractors, and when
Moderne’s contract expired it dismissed the entire
janitorial staff responsible for Ivanhoe’s buildings.
There is no legal relationship between Moderne and the
four contractors, which employed their own staff and

reaen& transmission de l'acmditation et de la

convention colleztMederne. En 199% l'approche

de l'expiration de son contrat avec Moderne, lvanhoe

fait un appel d’offres en vue de signer un nouveau con-
trat d’entretien. Bien que Moderne ne soumissionne pas,
elle signe une nouvelle convention collective avec ses

epo®Es d'entretien. lvanhoe retient les services de

quatre entrepreneuss I'ekpiration du contrat,

Moderne licencie tous seessaffgitsa I'entretien

used their own equipment. The work performed by the enager des immeubles d’lvanhoe. Il n’existe aucun

contractors’ employees was the same as the work that

had been done for Moderne and previously for Ivanhoe.

lien de droit entre Moderne et ces quatre entrepreneurs.
Ceux-ci emploient leur propre personnel et utilisent leur

propre mattiel. Les fonctions exeees par les salas’
des entrepreneurs sont leemes que celles exees
chez Moderne et, agitieurement, chez Ivanhoe.

The union applied again under s. 45 to have the certi-
fication and the collective agreement signed with
Moderne transferred to the contractors. lvanhoe applied

Le syndesste une nouvelle regfe"en vertu de

l'art. 45 pour que é&ditation, de rafme que la con-

vention collectivee sigrC Moderne, soient tramsf”

under s. 41 of the Code to have the union’s certificationees rAux entrepreneurs. Pour sa part, lvanhesepté,

cancelled with respect to itself. The labour commis-

en vertu de l'art. 41 du Code, uatergouit faire

sioner allowed the motion under s. 45 in part and foundevoquer I'acceditation du syndicat en ce qui la con-
that the certification that originally covered Ivanhoe, but cerne. Le commissaire du travail accueille en partie la
not the collective agreement signed by Moderne and the etefpride sur I'art. 45 et conclut que I'aeditation

union, had to be transferred to the new contractors. A
second commissioner dismissed the petition for cancel-
lation of the certification. The Labour Court affirmed

the commissioners’ decisions. It found that operation of
part of an undertaking had been transferred — the right
to operate the janitorial services — and that s. 45 had to
be applied since the testsBibeault had been met. The

requirement that there be a legal relationship between

successive employers had also been met since when the

qui \ashdrigine Ivanhoe, mais non la convention
collectiveesigaf Moderne et le syndicat, dette’

transmise aux nouveaux entrepreneurs. Usmedeuxi

commissaire rejette dderequévocation de l'aca-
ditation. Le Tribunal du travail confirneeissnd”
des commissaires. Il conclut qu'il s’agit d’'une conces-

sion partielle d’entreprise — I'octroi d'un droit d’ex-

ploitation de I'entretifergen— et que I'art. 45 doit
s’appliquer puisquertss deit’art Bibeault sont

Moderne contract expired, lvanhoe resumed its legaleunis. L’exigence d'un lien de droit entre employeurs

authority over the part of the undertaking which had

been operated by another, and transferred it afresh to the

contractors. The Labour Court dismissed the union’s

appeal regarding the transfer of the collective agreement
with Moderne because that agreement had lapsed when

the contract expired and could not be transferred to the
new contractors. It also refused to transfer the last col-
lective agreement signed by Ivanhoe with the union that
had expired in 1989. With respect to the petition for
cancellation of the certification, the Labour Court con-
cluded that a company which contracts out work cannot
rid itself permanently of the certification during a period
when an undertaking is temporarily operated by another.

successifs est mspacte que 'expiration du con-

trat de Moderne, Ivanhoe a repris sojraditprée”
sur la partie d'entreprisedemret” I'a transmise
nouveau aux entrepreneurs. Le tribunal rejette I'appel du
syndicat portant sur le transfert de la convention collec-
tive conclue avec Moderne puisque cette convention est
devenue caalligypiration du contrat d’entretien et
n'atpl tfansffée aux nouveaux entrepreneurs. |l

refegalement de trarefér aux nouveaux entrepre-
neurs la elernconvention collective siga” par

Ivanhoe avec le syndicaeetagnpiration en 1989.

En ce qui concerne lateegn®vocation de l'ace”

ditation, le tribunal conclut qu’un donneur d’ouvrage ne
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The Superior Court dismissed the applications for judi-

peut, pendantda dume concession temporaire, se

cial review brought by the union, Ivanhoe and three of erébde I'acaeditation de fagn permanente. La Cour

the contractors. The Court of Appeal affirmed that deci-
sion.

esgapfe rejette les regt€s eneavision judiciaire pe-

senges par le syndicat, Ivanhoe et trois des entrepre-

neurs. La Cour d’appel confirme cetteciion.

Held (Bastarache J. dissenting in part): The appeals Arrét (le juge Bastarache est dissident en partie) : Les

should be dismissed.

Per McLachlin C.J. and L'Heureux-Dah Gonthier,
lacobucci, Major and Arbour JJ.: Under the pragmatic
and functional approach adopted by this Court, the stan-
dard of review to be applied to decisions relating to s. 45
of the Labour Code must be patent unreasonableness.
Although Bibeault held, in 1988, that the applicable
standard was correctness, there have been major
changes since that time. First, the labour commissioners
have developed their own expertise in this regard; most
importantly, s. 46 of the Code itself has been amended.
By amending that section, the legislature made an une-

pourvois sont reget”

Le juge en chef McLachlin et les juges L'Heureux-

é)ubonthier, lacobucci, Major et Arbour : En vertu
de I'approche pragmatique et fonctionnekepadopt”
cette Cour, la norme dsgecappiicable aux eti-
sions portant sur I'art. @6dduwdu travail doit étre
celle de I'erreur manifestenegatsonnable. Bien que
etBibéault ait conclu, en 1988, que la norme appli-
ethite celle de I'erreur simple, des changements
importants sont survenus depuis. Tout d’abord, les com-
missaires du travalelop@ leur expertise propre
en lereyatiais surtout, le texte de l'art. 46 du Code

quivocal statement that its intent was to give the com- etéariodifié. En modifiant cet article, ledjislateur a

missioner exclusive jurisdiction to determine whether an

ireddgl f@on nonequivoque son intention de laisser

undertaking had been alienated or was being operateal la competence exclusive du commissaire la question

by another. As well, the standard of review applicable to
decisions relating to the application of s. 41 of the Code
is patent unreasonableness. The relevant factors in
determining the standard of review, and particularly the
full privative clauses set out in theabour Code, con-
firm this.

ediddi de la @Sence d’une aliiation ou d’une con-
cession d’entrdpgslement, la norme de coolg”
applicable egisiond$ relativesa “I'application de

lart. 41 du Code est celle de I'erreur manifestement

tEraisonnable. Les facteurs pertinents pourdeerdii-
nation de la norme de couoi; en particulier, les clau-

ses privatives grérales pevues auCode du travail, le
confirment.

In Bibeault, this Court concluded that there must be a
consensual legal transfer of the undertaking from one
employer to another and adopted the organic definition
of an undertaking. That decision was based on a very
particular fact situation and was intended to put an end
to the debate that had divided the Labour Court on these
two questions. The conclusions Bibeault regarding

Dansel &iteault, la Cour a concla la récessi”
d'une transmission juridiqgue consensuelle de I'entre-
prise d’'un emplaytwtre et a adoptla dfinition
organique de I'entrepriseetCt dorid sur un con-
texte factuel bien particulier ea viegtire fin aux
controverses qui divisaient le Tribunal du travail relati-

vemerd ces deux questions. Les conclusions deefarr”

the definition of an undertaking and the legal relation-Bibeault quanta la dsfinition d’'une entreprise et quant

ship that must exist between the former employer and
the new employer must be understood in that context.
After the decision inBibeault, the Labour Court has

au lien de droit requis entre I'emplegElenrét le
nouvel employeur deireicbmprises dans ce con-

texte. Le Tribunal du travaileassi, depuis I'affaire

developed interpretive policies regarding the two issue8ibeault, a dvelopper sur ces deux questions des poli-

that are accepted and followed by virtually all of its

members. The existence of a settled consensus in a spe-

cialized administrative tribunal acting within its juris-
diction should be a factor in favour of a very high
degree of deference on the part of the superior courts. In
a situation like this, judicial deference makes it possible
both to respect the decision-making autonomy of admin-
istrative tribunals and to ensure consistency and predict-
ability of the law. This ideal balance should only be dis-

tiques d'inegghidn qui sont accegts et suivies par
la presque detad#s membres. Laepence d'un
consensus éiahli"au sein d’'un tribunal administratif

edpli€ agissant dans les limites de sa cerapce

milite en faveur ebuhaint degr'de retenue de la
part des tribunagnkesuig.” Dans une situation comme
dsemite, la retenue judiciaire permet d’assurer le res-
pect de l'autoneas#mrielle des tribunaux admi-
nistratifs tout en favorisant le principe derenceh”
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turbed by the superior courts where there are clearly
absurd or irrational results.

et deelasipilité du droit. Cetequilibre idal ne

devraitré ébrank par les tribunaux sepéeurs qu’en

cas de eSultats clairement absurdes ou irrationnels.

The labour commissioner and the Labour Court had
the authority, by virtue of thieabour Code and the deci-
sions of this Court, to assess the respective importance
of the various components of the undertaking and to
conclude in this case that the transfer of a right to oper-
ate, combined with the transfer of functions, was suffi-
cient to result in s. 45 being applied, under the organic
definition of an undertaking. The only requirement that
those decisions impose in respect of identifying an
undertaking or part of an undertaking for the purpose of
applying s. 45 is that an organic rather than a functional
definition of an undertaking be adopted, although in
some cases similarity of functions may still be decisive,
where the undertaking has no other special characteris-
tics. The tests that are to be applied in defining the con-
cept of an undertaking, in the context of the transfer of
certification, therefore vary with the specific circum-
stances of each case and the administrative tribunals
charged with applying s. 45 enjoy wide discretion in
determining and weighing the factors they apply in
defining an undertaking and are at liberty to develop
specific tests to respond to the situation in a given
industry. With regard to subcontracting of janitorial ser-
vices, afterBibeault, the Labour Court developed tests
to be used in order to make consistent determinations as

Le commissaire et le Tribunal du travail avaient le

pouvoir, en vertu ode du travail et de la jurispru-

dence de notre 8a@lued Timportance respective
des diverses composantes de I'entreprise et de conclure
enetespue le transfert d’'un droit d’exploitation,
jenael transfert des fonctions, suffisait pour enga”
I'application de I'art. 45 en vertu de la conception orga-
nigue de I'entreprise. La seule exigepeepansa
jurisprudence pour l'identification d’'une entreprise ou
d'une partie d’entreprise dans le cadre de I'application
de I'art. 45 est celle d’adopter une conception organique
gtlugue fonctionnelle de I'entreprise, eme sl
demeure possible, dans certains cas, que la similitude
des fonctiongtsoibidante, en I'absence d'autres
eaisdciles proprea Mentreprise. Les ceres appli-
cables mdimirda notion d’entreprise, dans le cadre
du transfert de Eglitation, varient donc en fonction
des circonstances quagiddichaque affaire et les
organismes administratifseshdiappliquer I'art. 45
pdest une importante marge de manceuvre @@ur
blir et @pamdes crittes applicablea la dEfinition
d’'une entreprise. lls sont liblesoEf des cetres
particuliers prpondrea’la situation en vigueur dans
une industrie @enBh ce qui a tradt [a sous-traitance
de I'entretiagen, le Tribunal du travailedabokg,

to whether the operation of part of an undertaking had la Suite de I'agtBibeault, des crieres lui permettant

been transferred. Where part of the operation is trans-
ferred, it is simply not necessary that the portion of the

activities transferred be essential to the purpose of the
undertaking as a whole. The only requirement laid down

by Bibeault is actually that the elements that character-

ize the essence of the part of the undertaking be trans-
ferred. On the question of the degree of autonomy that
must be granted to the transferee in order for it to be
concluded that an undertaking has been transferred,
where the main characteristic of the part of the under-
taking operated by another consists, as it does in this
case, of the specific right to operate on the premises of
the main undertaking, the part transferred cannot enjoy

etdendiher de feqQn colerente si une concession par-
tielle d’entreprise a eu lieu. En cas de concession par-
tielle, il n'estepassaire que le secteur d'actvit’
ansoit essentia la fin poursuivie par 'ensemble
de I'entreprise. La seule exigeze@a8sbeault est

ot pjug”leseléments qui caraetisent I'essence de la
partie d'entreprisksmisoient transfés. Quant au

edd@itonomie devargtfe conéré au concession-
naire afin de cancloréansfert d’entreprise, lors-
gue, comme ezclesm caraetistique principale de
la partie d’entreprisgéeocanisiste en un droit d’ex-
ploitatexiasles locaux de I'entreprise principale,
cette partiedéenué peut avoir une existence com-

wholly autonomous existence. In such a situation, it is etephent autonome. Dans une telle situation, il suffit

sufficient that the transferee be legally independent and
be responsible for the work performed by its employees,
even if the transferor continues to exercise administra-
tive or legal control under a contract. Otherwise, there
could be no transfer of the operation of part of an under-
taking’s support services. In this case, that was the
approach adopted by the Labour Court. That approach is

que le concessionnaire conservependandé juri-
dique et demeure responsable dudrasapaxses
emmplagme si le conedant continue d’exercer un
clen&dministratif ou juridique en vertu d’un contrat.
Autrement, la concession partielle des detig@l-
aiéentreprise s'agferait impossible. Dans laer”
sente affaire, c'est I'approchettqadepée par le
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a reasonable interpretation of s. 45 which does not con- Tribunal du travail. Cette approche constitue une inter-
flict with Bibeault. prétation raisonnable de I'art. 45 qui n’est pas incompa-
tible avec I'aret Bibeault.

Nor does transferring the certification to the four new Le transfert de dditation aux quatre nouveaux
contractors when the contract with Moderne expired entreprereufexpiration du contrat conclu avec
conflict with the requirement that there be a legal rela- Moderne n’est pas incompatible non plus avec l'exi-
tionship between successive employers, which was laid gence d'un lien de droit entre employeurs successifs
down in Bibeault — a case in which the certification en6n&e dans I'aef Bibeault — une affaire o’le don-
was not, as it was in this case, originally granted in neur d’ouvragaitnpas, comme en l'espe, initiale-
respect of the party which had contracted out the work. memtpais'acceditation. Pour donner effatl’objet
To give effect to the purpose of s. 45 in cases involving de l'art. 45 dans les cas de concessions temporaires
the temporary transfer of the operation of an undertak- d’entreprise, le Tribunal du traelabbg la thk€orie
ing, the Labour Court developed the theory of retroces- dettacession, selon laquelle une achitation qui
sion, according to which a certification originally visait'origine un donneur d’ouvrage demeure en sus-
granted in respect of the transferor remains with it, but pens chez lui pendanedadduré concession, pour
is temporarily inactive during the period of operation by etre "ensuite transfée aux sous-traitants successifs. Une

another and is then transferred to the successive subcon- concession essentiellement temporaire ne met donc pas
tractors. An essentially temporary transfer of the opera- fin denfpermanenta I'accéditation. En vertu de
tion of an undertaking therefore does not operate to per- cetteéehlvanhoe a reprig, 'expiration du contrat

manently terminate the certification. Under that theory, avec Moderne, la respomsadbilgon entreprise, se

when its contract with Moderne expired, Ivanhoe took trouvant de nouvesel pés’ I'acceditation qui aeté

back responsibility for its undertaking and was once temdsf’par la suite aux nouveaux entrepreneurs.
again bound by the certification, which was then trans- L'absence d’acte formehdtadiia I'expiration de la

ferred to the new contractors. The fact that there was no concession en faveur de Moderne ne constitue pas un
formal juridical act of alienation when the transfer of obstacle insurmontable au transfert deditator,
operation to Moderne expired is not an insurmountable puisque la concession d’entreprisanéiiagplica-

barrier to transfer of the certification, since the transfer tion de l'art. 45 peut prendnerd#s formes juri-

of operation of an undertaking which results in s. 45 diques. Dansdami€ affaire, I'entrepriseedé trans-
applying can take different legal forms. In the instant mise au moyen detnecession sur laquelle les

case, the undertaking was transferred by way of a retro- part&sest entenduea l'avance au moment de
cession agreed upon by the parties in advance at theeterndher la dweé de la concession. L'integtation

time the term of the transfer was negotiated. The inter- que fait le Tribunal du travail de I'exigence d'un lien de
pretation by the Labour Court of the requirement that droit entre employeurs successifs et de son application
there be a legal relationship between successive employ- aux situatimslanneur d’'ouvrage est gigpar une

ers and of its application to situations in which an origi-  editation initiale constitue un exercice raisonnable

nal certification has been granted in respect of the trans- de satemmp.” La fiction de I'employeur potentiel,

feror is a reasonable exercise of its jurisdiction. The evetbpge par le tribunal, permet I'application de
fiction of the potential employer that the Labour Court I'art. 45 sans qu'il soi¢ssaire que le donneur d’ou-

has developed allows s. 45 to be applied without it being vrage reprenne, dans les faits, I'exploitation de I'entre-
necessary for the party that contracted out the work to priseedmc’

actually take back the operation of the undertaking that

had been transferred.

Although, generally speaking, transfer of both the Bien que, denfgrérale, une éCision constatant
collective agreement and the certification will follow leepence d’'une aiation ou d’'une concession d’en-
from a decision finding that an undertaking has been treprisarerade transfera la fois de la convention
alienated or is being operated by another, the decision of  collective et deditatioh, la dcision du commis-
the labour commissioner and of the Labour Court to saire et du Tribunal du travail de rexdraemsfles-
transfer only the certification to the new contractors is ecepque Il'ac@ditation aux nouveaux entrepreneurs
not patently unreasonable. By enacting s. 46 of the n'est pas manifestesraitontiable. Eredictant
Labour Code, the legislature gave the responsibility for l'art. 46CGhde du travail, le législateur a condi’aux
settling difficulties arising out of the application of s. 45 commissaires et au Tribunal du traeglelment des
to labour commissioners and the Labour Court. Those diffisutEcoulant de I'application de lart. 45. Il
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authorities must settle these issues, which are central to s’agit de questions gaeidmgddoivent trancher
their specialized jurisdiction, on a daily basis. The solu- sur une base quotidienne et qui se situent au coeur de
tion adopted in this case allows the new employers, leur emmpé spcialige. La solution adop€ dans la
which are bound by the certification, to enter into nego- es@nte affaire permet aux nouveaux employess, i’
tiations with the association of employees without being par kdiation, d’entamer desegoOciations avec
bound by an agreement signed by one of their competi- 'association desalanefre lés par une conven-
tors, or by an agreement that has become obsolete. The ti@® gignun de leurs concurrents ou par une con-
fact that there are other solutions that could have been vention devaiméepLe fait que d’autres solutions
adopted, some of which would have enabled the auraiestrewdoptes, dont certaines auraient permis
employees to keep their jobs, is insufficient to justify aux ssdadié conserver leur emploi, ne saurait suffire
judicial review. The recognition by the legislature and pour justifierelasion judiciaire. La reconnaissance
the courts that there are many potential solutions to a pagisldfeur et les tribunaux de la multipkcitle
dispute is the very essence of the patent unreasonable- solutions qui pénevepporesa un diférend cons-
ness standard of review, which would be meaningless if titue I'essesroe e la norme de coole™fondEe sur
it was found that there is only one acceptable solution. I'erreur manifesteemigotinable, qui perdrait tout
Since the principles that are applied do not result in son sens si I'on devait juger qu’'une seule solution est
absurdity, judicial review will be appropriate only where acceptable. Les principes agpitiguiant pas d’'ab-
the results are clearly irrational. sugjifa Evision judiciaire ne sera approgei‘qu’en

cas de eSultats clairement irrationnels.

Ivanhoe was entitled to submit its petition for cancel- Ivanhoe avait le droiederpiet sa regte en evo-
lation of the certification under s. 41 of thabour Code cation de I'acoeditation en vertu de I'art. 41 dfode du
despite the fact that it had no employees. Recognizintravail malge I'absence de salas. Le fait de recon-
that Ivanhoe has the necessary interest to present theitre qualvanhoe possle I'in®rét requis pour gsenter
petition does not mean that Ivanhoe is being regarded as cetezeregusignifie pas que I'on consid’lvanhoe
a “present employer”. The mere fact that an employer’'s comme un «employeur actuel ». Pour agdit I'int’
name appears on the certificate of certification is suffi- requis p@septér une regté en evocation de l'ac-
cient in itself to give the employer the interest that is editgtion, il suffit que le nom de I'employeur appa-
needed to present a petition for cancellation. The Labour raisse au certificatditatiori. Le Tribunal du tra-
Court, acting within its jurisdiction, has laid down vail, agissant dans les limites de sateno®” a
rational tests for determining the employer in respect oklabdg des crigtes rationnels permettant detefminer
which, in the event of a temporary transfer of the opera-  eauge quel employeur doit se faire, en cas de con-
tion of an undertaking resulting in the application of  cession temporaire d’entrepriseanitigpplication
s. 45, the representativeness of the union should be veri- de l'art. 45jfleation du caraete repesentatif du
fied for the purpose of determining whether the certifi- syndicat paiterchiner si l'acaditation doit etre
cation should be cancelled. The employer that con-evoqi€e. Le donneur d'ouvrage demeure libre de
tracted out the work will be free to seek cancellation if it demandesviacation s'il reprend le comti€ de son
takes back control of its undertaking; for the term of the entreprise, mais poureka diirfa concession, c’est
transfer, however, the transferee to which the certifica- oplatConcessionnaire effectivementevigar I'acce-
tion actually applies must present the petition if it ditation qui deis@nter la reié s'il juge que l'asso-
believes that the association no longer represents the ciation msemfer’plus la majoetdes salagls de
majority of the employees in the bargaining unit. Since leicie” ®gociation. S'il est raisonnable de conclure
it is reasonable to conclude that an employer cannot rid gu’'un employeur ne sauddiediine acadita-
itself of a certification by arranging for a temporary tion par le truchement d'une concession temporaire
transfer of the operation of an undertaking, it may be d’entreprise, iepreutout aussi approprde lui refu-
equally appropriate to deny it cancellation of the certifi- seelacation de I'acaditation pendant la dee de
cation during the period covered by the transfer, on the cette concession, au motif que I'absenceede salari’
ground that the fact that it has no employees results preesulte” pecigment de cette transmission temporaire de

cisely from the temporary transfer of the undertaking. I'entreprise. Une telle approche permet une application
Such an approach permits consistent application of ereohé des art. 41 et 45 du Code aux situations de
ss. 41 and 45 of the Code to temporary transfer situa- concession temporaire. Cette approeee paddpt”

tions. That approach, which was adopted by the labour commissaire et le Tribunal du travaileze,|'s'gst
commissioner and the Labour Court in this case, is not pas manifesteenaisodnable. Finalement, au sujet
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patently unreasonable. Lastly, on the question of the
time period prescribed for presenting the petition for
cancellation, the labour commissioner implicitly
accepted that the calculation of the time period must be
based on the last collective agreement signed by
Ivanhoe rather than on the agreements that its transfer-
ees might have made. In so doing, the commissioner and
the Labour Court made a decision that was entirely
within their jurisdiction to make. That approach to cal-
culating the time period is consistent with the principles
laid down by the Labour Court, which provide that col-
lective agreements negotiated by subcontractors cannot
be binding on the party that contracted out the work.
However, although Ivanhoe presented its petition at the

ethi pour pesenter la reqié en evocation, le com-
missaire du travail a eaacggicitement que le calcul
detail se fasse partir de la derere convention col-
lectiveesiganr’ Ivanhoe et non de celles que ses con-
cessionnaires ont pu conclure. Ce faisant, le commis-
saire et le Tribunal du travail ont peisisiore s&
situaream@int dans les limites de leur catgice.
Une telle approche quant au cal@lhidesstcon-
forme aux prin@faoEs par le tribunal voulant que
les conventions collectagesce®s par des sous-
traitants ne puissent lier le donneur d’ouvrage. Cepen-
dant, bien gu’lvanh@seait ma reqefe en temps
opportun, le commissaire avait le pouvoir de la rejeter
sur le fond parce queditatiori€tait en vigueur de

proper time, the commissioner had the authority to deny confaemporaire chez un autre employeur, en l'occur-

it on the merits because the certification was in effect in
respect of another employer, Ivanhoe’s transferee, on a
temporary basis.

rence son concessionnaire.

Per Bastarache J. (dissenting in part): A legal relation Le juge Bastarache (dissident en partie) : L’existence

between successive employers is required in order to
trigger successorship provisions. On the law as it has
been modified byjax, there need not be a strict mutual,

intentional, or consensual transfer. The legal relation

between successive employers can be based on a mere

historical connection. Here, the legal relation required in

d’un lien de droit entre employeurs successés-est n’
saire pour que les dispositions eelatisescession
d’entreprise s’appliquent. Selcegl modifée par
etajax, il n'est pas atessaire que le transfert soit
strictement consensuel sur fomel intention com-
mune. Le lien de droit entre employeurs successifs peut

order to establish a sufficient organizational nexus is notesultér d’'un simple lien historique. En I'ese, I'exi-

satisfied and the successorship provision should not be
triggered. There is no history of any corporate connec-
tion or evidence of any kind of relationship between the
party who would be, for the purpose of s. 45 of the
Labour Code, the “new employer” and the party who
would be the “former employer”. The present case is
rather a situation in which one contractor loses his con-
tract to another with whom he has no connection.

gence du lien de droit requisapliut’€xistence

d’un lien organisationnel suffisant n’est paserespect”

la disposition relatilee succession d’entreprise ne

doit pas s’appliquer. Il n'y a jamais eu aucun lien d’en-
treprise — et il n’existe aucune preuve de I'existence de

guelque relation que ce soit — entre la partie qui serait

« le nouvel employeur », pour I'application de I'art. 45
Cdde du travail, et celle qui serait « I'employeur

précddent ». Nous sommes mttén pesence ici d'une
situation @ un entrepreneur perd son contrat au profit
d’'un autre entrepreneur avec lequel il n’a aucun lien.

Bibeault’s definition of “undertaking” for the purpose
of s. 45 of thd_abour Code, unchanged byjax, cannot
consist merely of work, tasks or functions performed by
the employees under the former employer. Something
more must be sold or operated by another in order for
the successorship provision to be triggered. To allow
mere functions to constitute an undertaking in situations

where there is nothing else to be passed amounts to a

return to a purely functional definition of undertaking
which was prohibited iBibeault. The factual distinc-
tion between the present case &iloeault is not mate-
rial to Bibeault’s prohibition of the functional definition
of an undertaking. An agreement to ign&ibeault or

to undermine the organic definition Bibeault should
not acquire the force of law simply because the Labour

Selon lefidition donr€e dans I'aef Bibeault, qui

n'a pastt modifiée par I'aret Ajax, pour I'application

de I'art. 46odie du travail, une entreprise ne saurait
comprendre uniquement les travaaxtetdesue les
aslamgcutaient pour 'employeur peédent, ni les
fonctions qu’ilsagat pour lui. Pour que la disposi-
tion relatilse succession d’entreprise s’applique, il
faut que quelque chose de plus soit veneldé ou conc”
Permettre que de simples fonctions constituent une

entreprise dans les casl 'y a rien d’autrea’transg-
rer constitue un retcarune @finition purement fonc-

tionnelle du terme « entreprise » @ anferdite dans
I'arrét Bibeault. La distinction factuelle entre lagsénte
affaire et I'aef Bibeault n’a aucune importance en ce

qui concerne linterdiction pat Baveault de la
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Court has agreed to do it and has more or less consistefinitidh fonctionnelle du terme « entreprise ». Une
ently taken that approach. It is patently unreasonable to entente selon laquelle on ne tiendra pas compte de I'ar-
use an approach to the definition of an undertaking thatet Bibeault ou on minera la efinition organique don-
is inconsistent wittBibeault. née dans cet athe doit pas avoir force estitoire sim-
plement parce que le Tribunal du travail a aceeis’le
faire et qu'il a plus ou moins constamment adop¢’
point de vue. Il est manifestememrdisonnable d’abor-
der la &finition de la notion d’entreprise d’une mere’
incompatible avec 'ast’Bibeault.

The concept of “potential employer” or retrocession Leoti€ de '« employeur potentiel » ou de édro-

— where upon the termination of Moderne’s contract, cession — selon laguédgpiration du contrat avec
the undertaking would have returned to Ivanhoe in order Moderne, I'entreprise aurait eedolwanhoe pour

to be re-transferred to the four new contractors — is &tre feete aux quatre nouveaux entrepreneurs — est
patently unreasonable interpretation of s. 45 and is in no une #tipn manifestement eddisonnable de
way supported by the text of that provision. The provi- l'art. 45 et n'est nullement epmay” le libed” de
sion itself gives no indication that it is meant to apply to cette disposition. La disposition eglie-mTndique
more than the last two actual employers in a line of suc- nullement qu’elle doit s'appligphes d’employeurs
cessive employers. This is particularly true in this case gu'aux deux derniers dfime’smployeurs succes-

where no employees are being transferred and Ivanhoe, sifs. Cela est pegtiwefit vrai dans la gsénte
the potential employer, to which the undertaking would affaireancun salagi'n’est transfé et ai' lvanhoe,
be returned, has no employees to receive the benefit of 'employeur pogenti€lrétournerait I'entreprise, ne

the transferred certification. Moreover, retrocession is compte aucuressiaigeptible dedpéficier de 'ac-
an entirely fictional operation. While the law admits of editation transmise. De plus, latmdcession est une
instances of “legal fiction”, it is not acceptable in the emgtion engtement fictive. Bien que le droit permette
context of labour legislation. Ilvanhoe ceased being the la « fiction juridique » dans certains cas, cela n’est pas
employer of the janitorial staff when it transferred all of  acceptable dans le contexteedeslgtibn en magire
those employees to Moderne. When the contract de travail. Ivanhoeeaditss I'employeur du per-
between Ilvanhoe and Moderne came to an end, these sonnel d’entetiagemau momentucelle a trans-
employees were dismissed by the latter and Ivanhoe diceré tdus ces sal@s chez Moderne. Lorsque le contrat
not become their employer again. Ilvanhoe did not re- entre lvanhoe et Moderne a pris fin, esscaisi”
enter the business of performing these janitorial services leermar Moderne et Ivanhoe n’est pas redevenue
and the new companies performing the work did not leur employeur. lvanhoe n’a pas recemrfamair
include any Moderne or former-lvanhoe employees. It les services d’entreti@ager’en cause, et aucun sala-
is patently unreasonable to keep the certification alive e deiModerne ou ancien saéad’lvanhoe ne travaillait
through an artificial interpretation of s. 45. Although pour les nouvelles entreprises equitagnt les tra-
Ivanhoe retained the power to consign the undertaking vaux. Il est manifesteer@isbmtiable de maintenir
at the end of the contract and could, without the concept en vigueur cetditatiors au moyen d’une integr’
of retrocession, have used short-term or temporary con- tation artificielle de I'art. 45. Certes, etahai i@
tracts to evade collective agreements, this is how s. 45 is pouvoir dedeori@&ntreprisea T'expiration du con-
written. There is no ambiguity and its scope is well trat et elle aurait pu, en I'absertedession, recou-
defined. rira des contrata Court terme ou temporaires pour con-
tourner des conventions collectives, mais telle est la
manire dont I'art. 45 esediggé. || ne comporte aucune
ambiguté et sa poeé est bien efinie.

The forced or artificial nature of this interpretation of Le canaxfor& ou artificiel de cette intergtation
s. 45 can be seen with respect to two other issues. First, de l'art. 48tneecorist&ta deux autreedards. Pre-
if the retrocession argument was sound, the collective eramiént, si la #drie de laefrocessioretait bien fon-
agreement would have been included with the certifica- ee, d& convention collective auraté transmise avec
tion. In order for the operation of the successorship pro- Baliation. Pour que I'application de la disposition
vision to be meaningful, one must follow the other. Yet, reladiV@ Succession d’entreprise soit utile, 'une doit
every decision-maker in this case has held that the col- suivre l'autre. Pourtant, toasidesird en I'esre
lective agreement entered into by Moderne and the on¢ jggé la convention collective conclue par
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union could not be transferred back to Ivanhoe in order
to be re-transferred to the four new employers along
with the certification. To allow the certification but not

the collective agreement to pass indicates that this is not
a situation in which the successorship provision should

Moderne et le syndicat ne pouetig petsahsmisa
Ivanhoe pour p@troierisuite transmise avec l'ac-

editation aux quatre nouveaux employeurs. Permettre

la transmission deditatiori, mais non celle de la
convention collectivéde Mue le @Sent cas ne se

apply at all. Second, commitment to the retrocession eteppasa’l'application de la disposition relatie la

interpretation of s. 45 creates difficulty in the applica-

tion of s. 41 of thdLabour Code, which allows for the

cancellation of the certification of a union that no longer etracession peut
comprises the absolute majority of the employees in the
bargaining unit for which it was certified. The need to

succession d’entreprise.eDemeént, I'adoption de
l'interpetation de I'art. 45 foreB sur la thorie de la
rendre difficile Il'application de
l'art. 4dodedu travail, qui permet lagvocation de

I'aditation d’'un syndicat qui ne groupe plus la majo-

avoid defeating the initial purpose of the retrocession e aibsolue des salas qui font partie de l'urét’de
interpretation of s. 45 leads to an illogical position with egociation pour laquelle il e accedité. La récessi’
respect to s. 41 in which the giver of work is treated evitr de contrecarrer I'objet initial de I'integiation

both as the present employer — i.e., potential employer

de l'art. 4Bdad’|la thorie de laefrocession e

— for the purposes of making the request to cancel tha une interptation illogique de I'art. 41, selon laquelle

certification and as the former employer in the decision

le donneur d'ouvrage este@p@sid fois comme

to determine union support in relation to the temporaryetant I'employeur actuel — c’estdire I'employeur

employer.
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Bastarache J. dissenting in part.

Serge Benoit and Monique Lagacé, for the
appellants/respondents/mis en cause lvanhoe inc.,
Service d’entretien Empro inc. and Compagnie

d’entretien d&difice Arcade ke.
Jean-Marc Brodeur, for the

tretien inc.

Robert Laurin, for the respondent/appellant
United Food and Commercial Workers, Local 500.

Benoit Belleau, for the respondent Labour

Court.

English version of the judgment of McLachlin
C.J. and L'Heureux-Duhy” Gonthier, lacobucci,

Major and Arbour JJ. delivered by

ARBOUR J. —

I. Introduction

_ These appeals were heard together V@ht-
lles (City) v. Quebec (Labour Court), [2001]

2 S.C.R. 670, 2001 SCC 48, in which reasons ardu travail), [2001] 2 R.C.S. 670, 2001 CSC 48,
pronounced with this decision. The central issue is

appellant/
respondent/mis en cause Distinction Service d’en-

Deleury, Edith, et Dominique Goubaile droit des per-
sonnes physiques, 2¢ éd. Cowansville, QaL": Yvon
Blais, 1997.

Edwards, JeffreylLa garantie de qualité du vendeur en
droit québécois. Montréal : Wilson & Lafleur, 1998.

Gagnon, Robert R.e droit du travail du Québec: pra-
tiques et théories, 4¢ éd. Cowansville, Qal": Yvon
Blais, 1999.

Jobin, Pierre-GabrielLa vente dans le Code civil du
Québec. Cowansville, Qa’: Yvon Blais, 1993.

POURVOIS contre dets aie’la Cour d’'appel

dueQeé, [1999] R.J.Q. 32, [1999] R.J.D.T. 30,

[1998] A.Q. 3663 (QL), qui ont confirm un
jugement de la Cowrimuypé, D.T.E. 94T-1219,
qui avaiterégstregafes eneavision judiciairea’
I'encontre desisidns du Tribunal du travail,

[1993] T.T. 493 et [1993] T.T. 600, confirmant des

dissident en partie.

Serge Benoit et Monique Lagacg, pour les appe-
lanteséstfimises en cause lvanhoe

d’entretien ddifice Arcade ke.

Jean-Marc Brodeur, pour I'appelante/intireé/

Robert Laurin, pour l'intimé/appelant Travail-

leurs et travailleuses unis de I'alimentation et du

commerce, section locale 500.

Benoit Belleau, pour I'intimé le Tribunal du tra-
vail.

Le jugement du juge en chef McLachlin et des

juges L'Heureux-Cb” Gonthier, lacobucci,

Major et Arboueta fendu par

LE JUGE ARBOUR —

|. Introduction

Ces pourvois onett entendus conjointement 1

avec I'affaireSept-iles (Ville) c. Québec (Tribunal

pour laquelle des motifseposfsdavec la @

inc.,
Service d’entretien Empro inc. et Compagnie

mise en cause Distinction Service d’'entretien inc.
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whether the Quebec Labour Court has adopted an  seci®at. La question centrale qui se pose est
interpretive policy with respect to the application  celle de savoir si le Tribunal du travailehe®Qu”
of s. 45 of theLabour Code, R.S.Q., c. C-27, a adapta propos de I'application de I'art. 45 du
regarding the operation by another of an undertak€ode du travail, L.R.Q., ch. C-27, une politique
ing, that is in conflict with the decisions of this  d'intezfafion en matire de concession d’entre-
Court, and more specifically with).E.S, Local prise qui epudie la jurisprudence de notre Cour, et
298 v. Bibeault, [1988] 2 S.C.R. 1048. For the rea-  plus partemgiment I'aret U.E.S,, Local 298 c.
sons that follow, | find that the approach taken byBibeault, [1988] 2 R.C.S. 1048. Pour les motifs qui
that court is not inconsistent with the decisions of  suivent, je conclus que I'approche exppligué
this Court and constitutes a reasonable interpreta-  tribunal ne va IpE®contre de notre jurispru-
tion of the provisions which that specialized dence et constitue une @itdipn” rationnelle
agency is instructed to apply. Accordingly, the  des textes que cet organatiaispa le mandat
decisions of the administrative tribunals in this  d'appliquer. Enemunsice, lesatisions des ins-
case should not be varied and the appeals should tances administratives ez lfesploivent pas
be dismissed. ette modifées et les appels doivesiré rejets.

The jurisdiction of commissioners and of the La compgtence des commissaires et du Tribunal
Labour Court in interpreting and applying s. 45 of  du travail dans l'irg&ation et I'application de
the Labour Code is the crux of these appeals. This  l'art. 45Chde du travail se situe au cceur des
provision having been a subject of considerable es@nts pourvois. Il importe donc de reproduire
debate in Quebec labour law, | shall reproduce it adistement cette disposition qui a fait I'objet
before proceeding: de nombreuses controverses en droit du travall

guébécois :

45. The alienation or operation by another in whole or45. L’alienation ou la concession totale ou partielle
in part of an undertaking otherwise than by judicial sale d’une entreprise autrement que par vente en justice n’in-
shall not invalidate any certification granted under this valide aucuneditation accoreé en vertu du psent
code, any collective agreement or any proceeding for code, aucune convention collective, ni auednesproc”
the securing of certification or for the making or carry- en vue de I'obtention d'uned#eticn ou de la con-
ing out of a collective agreement. clusion ou ded@mxion d’'une convention collective.

The new employer, notwithstanding the division, Segerda la divisiona'la fusion ou au changement
amalgamation or changed legal structure of the under- de structure juridigue de [Ientreprise, le nouvel
taking, shall be bound by the certification or collective employeur espdr” I'acceditation ou la convention
agreement as if he were named therein and shall become collective commetaitl yomne” et devient par le
ipso facto a party to any proceeding relating thereto, in faitnme " partieatoute proedure s’y rapportant, aux
the place and stead of the former employer. lieu et place de I'employsddent.

Il. The Facts Il. Les faits

Ivanhoe inc. is a property management, develop- Ivanhoe inc. est une set” immobiliere de ges-
ment and investment company primarily engaged  tion, eleeldppement et dinvestissement qui
in managing shopping centres. It handled its own eregrincipalement des centres commerciaux. Elle
interior and exterior building maintenance until  s’est charglle-neie de I'entretien ietieur et
1989. On May 23, 1974, the United Food and esg&tir de ses immeubles jusqu’en 1989. Le 23
Commercial Workers union, local 500 (the mai 1974, le syndicat Travailleurs et travailleuses
“union”) was certified to represent the janitorial  unis de l'alimentation et du commerce, section
staff at Ivanhoe’s shopping centres in Quebec. The  locale 500 (le « syndicat ») a obtenu un certificat
parties signed a number of collective agreements,  diditation visant les ppogs a I'entretien
including the last one which was to be in effect ermager des centres commerciaux d’lvanhoe
from May 23, 1986 to May 22, 1989. On March 6, e#tau Qabec. Plusieurs conventions collectives
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1989, lvanhoe decided to contract out the janitorial — esdtsigrées entre ces parties, dont la demi’

services at its shopping centres to Moderne Service  devait s’appliquer du 23 mai 1986 au 22 mai 1989.

d’entretien d’'immeubles inc. (“Moderne”), under a  Le 6 mars 1989, Ilvanbadalde confier I'entre-

contract that was to run until August 31, 1991. The tieenager de ses centres la compagnie

68 full-time and 18 part-time janitorial employees  Moderne Service d’entretien d'immeubles inc.

were transferred to Moderne. (« Moderne »), en vertu d'un contrat expirant le 31
aait 1991. Les 68 sal@s Eguliers et les 18
employgsa temps partiel affeesa I'entretien sont
transErés chez Moderne.

The union applied under s. 45 of thabour Le syndicat peSente une regté en vertu de 4

Code for recognition of the transfer of the certifi-  I'art. 45 @ode du travail pour que la transmis-
cation and collective agreement to Moderne. The  sion de dditation et de la convention collec-
motion was not opposed and labour commissioner  aivderne soit reconnue. Aucune opposition °
Gareau granted it in a decision dated May 22, laetxn’est pesente et celle-ci est accueillie
1991, and corrected on July 11, 1991. The union par le commissaire du travail Gareau dans une
negotiated a collective agreement with Moderne eciglon date du 22 mai 1991 et coreg’le 11
that was in effect from May 22, 1989 to May 22, juillet 1991. Le syndiegocie avec Moderne
1991. On July 5, 1991, when its contract with  une convention collective poweritzde 'du 22
Moderne was about to expire, lvanhoe invited bids  mai 1989 au 22 mai 1991. Le 5 juillea 18p1, °
for a new contract. Moderne did not bid, but on  proche de [I'expiration de son contrat avec
August 29, 1991, two days before its contract = Moderne, Ivanhoe fait un appel d'offres en vue de
expired, it signed a collective agreement effective  signer un nouveau contrat. Moderne ne soumis-
until May 22, 1994. sionne pas. Le 2184991, soit deux jours avant
I'expiration de son contrat, elle signe pourtant une
convention collective devant s’appliquer jusqu’au
22 mai 1994.

As a result of the bids that it received, Ilvanhoe A la suite de son appel d'offres, lvanhoe choisit?®
decided to engage four companies (the “contrac- de retenir les services de quais bes
tors”): Service d’entretien Empro inc., Compagnie  « entrepreneurs »), soit Service d'entretien Empro
d’entretien d&difices Arcade &€, Prestige Mainte-  inc., Compagnie d’entretieedifices Arcade &é,
nance inc. (now represented in continuance of suit  Prestige Maintenance inc. (mainteraatéepr’
by Distinction Service d’entretien inc.) and Service  en reprise d’instance par Distinction Service d'en-
d’entretien Laurier enr. (now represented by 2621-  tretien inc.) et Service d'entretien Laurier enr.
3249 Qebec inc.). All of these companies special-  (maintenanesepge en reprise d'instance par
ize in janitorial services, and they are in competi- 2621-324&b€uiinc.). Celles-ci sont toutesesp”
tion with one another. Each of them signed a con-  eediglans les travaux d’entretieemager et se
tract with lvanhoe that took effect on September 1,  font concurrence. Elles signent chacune avec
1991 and ended on August 31, 1993. For each of Ivanhoe, qui nesaefm pour elles qu'une
the companies, lvanhoe was only one of a number  cliente parmi plusieurs autres, un contrat prenant
of customers. effet leel septembre 1991 et se terminant le 31

aadt 1993.

On August 31, 1991, Moderne’s contract Le 31 amt 1991, le contrat de Moderne se ter-6
expired and it dismissed the entire janitorial staff mine et elle licencie tous segssalfeids a
responsible for lvanhoe’s buildings. None of those  I'entretieanagér des immeubles d’lvanhoe.
employees was hired by the contractors who took  Aucun de ceux-ci n'est emipandbs entrepre-
over building maintenance the following day. It is  neurs qui prennent en charge I'entretien le jour sui-
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admitted that there is no legal relationship between
Moderne and the contractors, which employed
their own staff and used their own equipment. The
work performed by the contractors’ employees

was the same as the work that had been done for

Moderne and previously for Ivanhoe.

vant. Il est admis qu’il n’existe aucun lien de droit
entre Moderne et les entrepreneurs. Ceux-Ci
emploient leur propre main-d’ceuvre et utilisent
leur propremehtLes fonctions exeees par les
esaligs entrepreneurs sont lesnmes que cel-
les exexechez Moderne et, ariEurement, chez

Ivanhoe.

On September 25, 1991, the union applied under
s. 45 to have the certification and the collective
agreement signed with Moderne transferred to the
contractors. On January 14, 1992, Ivanhoe applied
under s. 41 of theabour Code to have the union’s
certification cancelled with regard to itself.

Le 25 septembre 1991, le syndicatgehte une
edgLEn vertu de l'art. 45 pour que 'aedita-
tion, elaargue la convention collective sign”
avec Moderne, soienerdemsiux entrepre-

neurs. Le 14 janvier 1992, lvanh@sqnte une

rege"en vertu de lart. 41 dGode du travail

pour faire gvoquer I'acceditation du syndicat en
ce qui la concerne.

Il. Previous Decisions

A. Commissioner Bibeault D.T.E.

92T-1305

(s. 45),

The commissioner found that the certification
that originally covered Ivanhoe had to be trans-
ferred to the new contractors. In his view, subcon-
tracting janitorial services could amount to opera-
tion by another of part of an undertaking, with the
result that s. 45 of theabour Code would apply.
When the contract with Moderne expired, lvanhoe
once again became the potential employer and
could transfer its certification to the contractors.
On the other hand, the collective agreement that
had been signed with Moderne lapsed when the
contract expired, and it could not be transferred to
the new contractors. When the first transfer of the
operation of the undertaking terminated, the previ-
ous situation was restored, and the fresh transfer
was made by Ivanhoe, rather than Moderne.

B. Commissioner Boily (s. 41), September 24,
1992

Commissioner Boily held that, as a result of the

A.Commissaire Bibeault

Il. Lesetisions amfieures

(art. 45), D.T.E.

92T-1305

Le commissaire conclut que I'aeclitation qui
viaaitorigine Ivanhoe doikfre transmise aux
nouveaux entrepreAesios. avis, la sous-trai-
tance en entret@rager peut constituer une
concession partielle d’entrepriseaittappli-

cation de I'art. 45 dQode du travail. A I'expira-

tion du contrat avec Moderne, Ivanhoe est redeve-
nue I'employeur potentiel et a pu transmettre son

aditetion aux entrepreneurs. Par contre, la con-
vention collective conclue avec Moderne est deve-
nue cadutpiration du contrat et n’a ptre
tesbsfaux nouveaux entrepreneurs. La fin de la
peegniconcession aetdbli la situation aet’

rieure et c'est Ivanhoe, et non Moderne, qui a
effectuiouveau transfert.

ECommissaire Boily (art. 41), le 24 septembre
1992

Le commissaire Boily juge ga’la suite de la

decision of commissioner Gareau finding that ecidion du commissaire Gareau constatant la

Ivanhoe’s rights and obligations had been trans-
ferred to Moderne, the certification was still in
effect at Moderne when the petition for cancella-

transmission des droits et obligations d'&vanhoe °
Moderne, l'adidtion est toujours en vigueur
chez cette etergiu moment de la resfe”en

tion was made. The petition was therefore mootevocation. La reqete est donc sans objet et le

and the commissioner dismissed it.

commissaire la rejette.
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C. Labour Court (s. 45), [1993] T.T. 493 CTribunal du travail (art. 45), [1993] T.T. 493

Judge Prud’homme found that when Ivanhoe Le juge Prud’homme conclut que le fait pour10
contracted out the janitorial services at its build- Ivanhoe de faiexuéat’a contrat I'entretien
ings it amounted, in this case, to operation by enager de ses immeubles constitue en desp"
another of part of an undertaking. In view of the  une concession partielle d’entr&paisedone’
fact that the essential element of the agreement celémént essentiel de I'entente intervenue
between Ivanhoe and its contractors was that it  entre lvanhoe et les entrepreneurs est I'octroi d'un
conferred a right to operate or a responsibility to  droit d’exploitation ou d’une charge @el'eoir
perform janitorial services, s. 45 had to be applied, tretienagér, I'art. 45 doit s'appliquer, les cri-
since the tests imibeault, supra, regarding the dres de I'aet Bibeault, précitt, quanta’la dfini-
definition of an undertaking had been met. In  tion d'une entreptiet Templis. Selon le juge
Judge Prud’homme’s view, the requirement that  Prud’homme, I'exigence d'un lien de droit entre
there be a legal relationship between successive  employeurs successifs est ausse respest”
employers had also been met in this case, sinceece,p’parce qga’ lI'expiration du contrat de
when the Moderne contract expired, Ivanhoe  Moderne, Ivanhoe a repris sonregutiditiue
resumed its legal authority over the part of the  sur la partie d’entreprisedéenet I'a transmis
undertaking which had been operated by another,  aux nouveaux entrepreneurs. L'appel du syndicat
and transferred it to the new contractors. However,  portant sur le transfert de la convention collective
the union’s appeal regarding the transfer of the  est par contre, fggtprincipes invoas par le
collective agreement was dismissed, since the prin-  commissaingt bien etablis et le syndicat
ciples on which the commissioner had relied were  n’ayant fourni aucun motif valable pour quils
settled law and the union had presented no valid  saeis. De plus, le juge Prud’homme consi-
reason for them to be revised. In addition, Judgeere djue la @tention subsidiaire du syndicat selon
Prud’homme was of the opinion that there was no  laquelle laeteroonvention sigr€ par Ivanhoe
basis in law for the union’s alternative argument, dewtaé fransffée aux entrepreneurs esndée
that the last agreement signed by Ivanhoe should de fondement juridique.
be transferred to the contractors.

D. Labour Court (s. 41), [1993] T.T. 600 DTribunal du travail (art. 41), [1993] T.T. 600

Judge Prud’homme held that even though Le juge Prud’homme pcise qu’lvanhoe a le 11
Ivanhoe no longer had any employees, it was enti-  droiteleptér la reqaté en evocation nefne si
tled to apply for cancellation. However, granting  elle n'a plus de salaependant, accorder la
cancellation in this case would be contrary to theevocation en l'esgpce serait contraire aux prin-
underlying principles of the.abour Code, since  cipes qui sous-tendent Gade du travail, puis-
during periods when an undertaking was tempora-  qu’'un donneur d’ouvrage pourrait, pendant la
rily operated by another, the company which had eduune concession temporaire d’entreprise, se
contracted out the work would be able to rid itself eldr” de I'acceditation de fagn permanente et
permanently of the certification and thus be able to  ainsi reprendre I'exploitation de son entreprise ou
take over the operation of its undertaking again, or  laeder@ nouveau, sans aedifation. Selon le
transfer the operation afresh, with no certification.  juge Prud’homme, il serait aussi difficieride v’
In Judge Prud’homme’s view, it would also be dif-  fier si le syndicat groupe toujours la majesit”
ficult to determine whether the union still had a  salnmmembres de 'umtde mgociation, puis-
majority of the employees in the bargaining unit,  qu’il N’y a pas de saiompter. L’'employeur
since there would be no employees to count. A  ayaedt cette situation par le truchement d’'une
petition for cancellation presented by an employer  concession d’entreprise doit voir ete requ”
that had created this situation, by transferring theevocation rejeté. La possibilg’qu’une acadita-
operation of the undertaking to another, would tion lieefimdment un employeur sans saéarine
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have to be dismissed. The possibility of a certifica-  pose aucunepmeblpuisque I'aceditation n'a
tion being binding indefinitely on an employer  alors aucun effet. Le rejet de lateedivanhoe
with no employees does not create a problem, est donc cenfirm’

since in that situation the certification would have

no effect. The dismissal of lvanhoe’s petition was

therefore affirmed.

E. Superior Court, D.T.E. 94T-1219 ECour supérieure, D.T.E. 94T-1219

Levesque J. stated that the standard of review Le juge Lévesque indique que la norme de con-
that applies to judicial review of decisions of ol&a applicablea’la €vision judiciaire des ati-
labour commissioners and of the Labour Court was  sions des commissaires et du tribunal est celle de
reasonableness. In his view, only the subsequent I'ersraistthnableA son avis, dans la psente
transfer of the operation to the contractors was in  cause, seul lemmblé la nouvelle concession
issue in this case, since the parties had agreed to  aux entrepreneurs se pose, puisque les parties
the initial transfer of the operation to Moderne.  avaient conaamie concession initiale en faveur
Bibeault, supra, had to be distinguished, since in de Moderne. Il faut faire une distinction avec l'ar-
that case, the party which had contracted out theet Bibeault, précité, parce que dans cette affaire, le
work had never operated the undertaking itself,  donneur d'ouvrage n’avait jamaisenhg-m”
unlike lvanhoe, and most importantly because the  expltitreprise, contrairemera [vanhoe, et
standard of review that applied at that time was  surtout parce que la norme dée cpplicable
correctness. In this case, the commissioner and theait dlors celle de I'erreur simple. En I'esp,; le
Labour Court had not committed an unreasonable = commissaire et le tribunal n’ont pas commis d’er-
error in finding that the janitorial activities had  rewraiSonnable en concluant que les a@sit”
been the subject of a second transfer of the opera-  d’entretmmager’ avaient fait I'objet d'une
tion of an undertaking, with the result that s. 45  seconde concession d’entrepriseenti@pli-
applied. Nor was the refusal to transfer the collec-  cation de l'art. 45. Le refus du transfert de la con-
tive agreement unreasonable. Lastly, the dismissal  vention n’est pas norepiserdiable. Finale-
of lvanhoe’s petition for cancellation was a reason-  ment, le rejet de keteegué&vocation pesente
able exercise of the jurisdiction of the commis-  par lvanhoe constituait un exercice raisonnable de
sioner and the Labour Court, and there were no leur etanpé par le commissaire et le tribunal

grounds for the Superior Court to intervene. et l'intervention de la Coerisupg serait injus-
tifiee.
F. Court of Appeal, [1999] R.J.Q. 32 FCour d'appdl, [1999] R.J.Q. 32

LeBel J.A, now of this Court, Brossard J.A. and Le juge LeBel, maintenant de notre Cour, le
Zerbisias J. 4d hoc) heard five other cases juge Brossard et le juge Zerbaddso€) avaient
together with this case, all of them relating to judi- entendu, avec dsepr” dossier, cing autres
cial review of decisions of the labour commis-  affaires portant suevigion judiciaire des ati-
sioner and the Labour Court concerning s. 45 of  sions du commissaire et du Tribunal du travail con-
the Labour Code (Universite McGill v. S-Georges, cernant l'art. 45 duCode du travail (Université
[1999] R.J.D.T. 9;Syndicat des employées et  McGill c. S-Georges, [1999] R.J.D.T. 93yndicat
employés professionnels et de bureau, section  des employées et employés professionnels et de
locale 57 v. Commission scolaire Laurenval, bureau, section locale 57 c. Commission scolaire
[1999] R.J.D.T. 1Syndicat des cols bleus de Ville  Laurenval, [1999] R.J.D.T. 1;Syndicat des cols
de S-Hubert v. Ville de S-Hubert, [1999] R.J.D.T. bleus de Ville de S-Hubert c. Ville de S-Hubert,

76, leave to appeal refused, [1999] 3 S.C.R. xii;  [1999] R.J.D.T. 76, autorisation de pourvoi refu-
Syndicat des employés de la Communauté régio-  sée, [1999] 3 R.C.S. xiiSyndicat des employés de
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nale de I'Outacuais v. Collines-de-I’ Outaouais
(Municipalité régionale de comté des), [1999]
R.J.D.T. 97; andUnion des employées et employés
de la restauration, métallurgistes unis d’' Amérique,
section locale 8470 v. Ultramar Canada inc.,

la Communauté régionale de I’ Outaouais c. Col-
lines-de-I’ Outaocuais (Municipalité régionale de
comté des),
employées et employés de la restauration, métal-
lurgistes unis d’ Amérique, section locale 8470 c.

[1999] R.J.D.T. 97;Union des

[1999] R.J.D.T. 110). The six decisions were renUltramar Canada inc., [1999] R.J.D.T. 110). Les

dered on the same day and when read together they

give a better understanding of the position taken by

each of the judges who wrote reasons in the case
affaire.

before us.

More specifically, in McGill and Laurenval,

Plus particulerement, les affairddcGill etLau-

etz anteté rendus le mme jour et leur lec-
ture permet de mieux cerner la position de chacun
des juges epastdés motifs dans lagsénte

14

supra, subcontracting of janitorial services was inrenval, précittes, portaient sur la sous-traitance en

issue. Zerbisias J. wrote dissenting reasons in those

cases, stating that it was unreasonable to apply
s. 45 to simple subcontracting of work cases. In
her view, applying s. 45 to the transfer of a right to
operate or of a responsibility amounted to revert-
ing to the functional definition of an undertaking,
which was rejected by this Court iBibeault,
supra. In the opinion of LeBel J.A., on the other
hand, the Labour Court’s decisions did not conflict
with Bibeault and were not unreasonable. Bros-
sard J.A., like Zerbisias J., took the view that the
Labour Court’s approach conflicted wiBibeault

in adopting a functional definition of an undertak-
ing and in not taking into account the question of
the centrality of the transferred part of the under-
taking. However, he found that the Labour Court’s
decisions, while in error, were not patently unrea-
sonable.

In S-Hubert, supra, the Court of Appeal found
that s. 45 did not apply to a subcontract for munici-
pal snow removal. In the view of Zerbisias J., to
find otherwise would have been contrary to
Bibeault, supra, and therefore patently unreasona-

Dans I'affaire-Hubert, précitée, la Cour d'ap-

entretreager. Le juge Zerbisias y edi¢g des

motifs dissidents indiquant qLéitatsbriiable
d’appliquer I'art d6 simples cas de sous-trai-
tance de fonctdrson avis, I'application de
I'art. 45 au transfert d’'un droit d’exploitation ou

d’'une chag@ivauta un retoua’une conception
fonctionnelle de I'entreprise, qui et reje€e par
notre Cour dansekdibeault, précitt. Pour le

juge LeBel, au contrairegdesat's du Tribunal
du travail ne contredisent pasBi@edult et ne
sont gagisbnnables. Le juge Brossard pense

comme le juge Zerbisias que I'approche du tribu-

nal contreditdteBibeault en adoptant une con-
ception fonctionnelle de I'entreprise et en ne tenant
pas compte duerarassentiel de la partie d’en-
treprise adiiec” Cependant, il juge que bien
gu'eresnles écisions du tribunal ne sont pas

manifestemenedisonnables.

15

pel conclut que l'art. 45 ne s'appliq@eymas °
contrat de sous-traitance pouendéigaihent
municipal. Pour le juge Zerbisias, une conclusion

aldfite auraitett contrairea’ I'arrét Bibeault,

ble. LeBel and Brossard JJ.A., on the other hand, ecigt et donc manifestemenemisonnable. Les

based their decision on the fact that the union had

juges LeBel et Brossardh quanfondent plu-

not demonstrated diligence in pursuing its reme-ot lglr dcision sur le fait que le syndicat n'a pas

dies under s. 45. In the last of these cases,
Ultramar, supra, LeBel J.A. was of the view that
the applicable standard of review was correctness,
since the case had begun before the legislative
amendments that changed the standard. He
affirmed the evocation of the Labour Court’s deci-
sion applying s. 45 to a series of complex transac-
tions involving the lease and sublease of a lot used

fait preuve de diligence dans l'exercice de ses

recours en vertu de 'art. 45. Finalement, dans I'af-

thiramar, précitte, le juge LeBel conside
gue la norme deleapmplicable est celle de
I'erreur simple, le litige ayant cenavencles
modificatioagislatives visant cette norme. |l
confirmeodation d’'une écision du tribunal
ayant cantapplication de l'art. 45 dans le
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to operate a service station. In the opinion of Bros-
sard J.A., Zerbisias J. concurring, the Labour
Court’s decision was in any event patently unrea-

sonable, and it was therefore unnecessary to con-

sider the effects of the change in the standard of
review.

cadre de transactions complexes de location et de

sous-location d'un terraire st I'exploita-

tion d'une station-service. Pour le juge Beossard, °
I'opinion duquel souscrit le juge Zerbisias, la d”
sion du tribunal est de tmutarfanifestement

dEraisonnable et les effets de la modification de la

norme de contleé n'ont donc paa étre examins.

In the case before us, the Court of Appeal unani- Dans la pesente affaire, la Cour d’appetade
mously dismissed the appeals and affirmed tha I'unanimig de rejeter les appels et de confirmer

decisions of the labour commissioners and the
Labour Court. However, here again, the three

judges gave different reasons for the result, each of

tssibns des commissaires et du Tribunal du
travail. Cependant, encore une fois, les trois juges
invoquent des motiferddfa’ I'appui de ce

them taking the same approach as in the otheesultat, se conformant chacan’approche qu’ils

decisions rendered on that date.

ont aglemtans les autres ats rendus le pre

jour.

(a) Opinion of LeBel J.A.

In a remarkably thorough opinion, LeBel J.A.
provided a complete analysis of the situation. He
stated, first, that the standard of review must be
unreasonableness or clearly irrational error. He
then gave a detailed background to the decision in
Bibeault, supra, and analysed the interpretive pol-
icy adopted by the Labour Court following that
case. He also examined the position taken by the
Superior Court with respect to the consensus in the
Labour Court, and compared the Labour Court’s
decisions with decisions in the other Canadian
provinces. Regarding the decision concerning the
transfer of certification, LeBel J.A. found that the
principles applied by the labour commissioner and
the Labour Court in this case did not conflict with
Bibeault, since that case had never ruled out the

(a) Opinion du juge LeBel

Dans une opinion remarquablement faellle

juge LeBel fait une analyseetomella situa-

tion. dtipe” en premier lieu que la norme de
otmttditétre celle de I'erreurataisonnable ou

clairement irrationnelle. Le juge trace ensuite un
historiquetadlé de I'argt Bibeault, précit, et
analyse la politique d'ire&apon retenue par le

Tribunal du tealeasuite de cet at” Il étudie

aussi la position de la Goigusagace au con-
sensus guaprau Tribunal du travail, et com-

pare la jurisprudence de celui-ci avec celle que
'on retrouve dans les autres provinces
canadiennes. Qadat dcision portant sur le
transfert de d@itation, le juge LeBel conclut
que les principes apgligar le commissaire et le
tribunal enebesme contredisent pas latr”

possibility that operation by another of part of anBibeault, puisque ce dernier n'avait jamagsare

undertaking might result in s. 45 applying to
janitorial services. Furthermore, the Labour Court
had applied the definition of an undertaking
adopted by this Court. In the view of LeBel J.A,
the Labour Court’'s decision that the undertaking
reverted to Ivanhoe when the contract with
Moderne expired, and that operation of the under-
taking was then transferred afresh to the contrac-
tors, was not unreasonable or inconsistent with the
decisions of this Court.

In the view of LeBel J.A., the refusal to transfer
the collective agreement was justified, given that

la posseilitune concession partielle d’entre-
prise pouvantreetrigpplication de l'art. 45 en
reedid’entretien mhager. Le Tribunal du travail
s’est de plus comferda dfinition de I'entre-
prise aeéopér notre Cour. Selon le juge LeBel,
la conclusion du tribunal selon laquelle I'entreprise
est rateurhéz Ivanhoa l'expiration du con-
trat avec Modernectpp@nsSuite comcEe de
nouveau aux entrepreneurs, n'eshipasnd-

ble ou contramda jurisprudence de notre Cour.

Le refus du transfert de la convention collective

se justifie, ekape’ juge LeBel, du fait que
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the purpose of s. 45 is to protect collective rather  I'art. 45 avipeoBger des droits collectifs phtt™

than individual rights and that the certification and  qu’individuels et que é&diation et la conven-

the agreement were two separate legal matters. He  tion constituentedéiés juridiques distinctes.

noted that the Labour Court does not take a blanket  Le juge note que le tribunal adopte une position
approach, and usually declines to impose an agree- eeagicrefuse eyéralement d’imposen ‘un

ment on a subcontractor that was negotiated by its  sous-traitant la convegfimga par son -
predecessor. In doing this, it is acting within the  cesseur. Ce faisant, il agit dans les limites des pou-
authority conferred on it by theabour Code. Fur-  voirs que lui cordre le Code du travail. La con-
thermore, the agreement signed with Ivanhoe had  ventioressigivec Ivanhoeetait par ailleurs
expired and it was therefore not unreasonable to  exm@t’l nEtait donc pasataisonnable de refu-
decline to transfer it. Lastly, in the view of ser son transfert. Finalement, lateegu&voca-

LeBel J.A., the petition for cancellation was tion ava# pesente, selon le juge LeBel, hors
brought outside the relevant time period and was elaidtétait irrecevable pour ce motif. Par ailleurs,
therefore not properly before the Labour Court. On  daigibn du commissaire et du tribunal rejetant

the other hand, the decision by the commissioner laeteguétait pas dfaisonnable, puisqu’lvan-

and the Labour Court to deny the petition was not  hoe negaspas I'inttét requis pour @senter
unreasonable, since Ivanhoe did not have a suffi-  unestequi evocation, I'acaeditation€tant en

cient interest to present a petition for cancellation,  vigueur chez un autre employeur.

because the certification was in effect with respect

to another employer.

(b) Opinion of Brossard J.A. (b) Opinion du juge Brossard

Brossard J.A. concurred in the opinion of Le juge Brossard souscrt opinion du juge 19

LeBel J.A. concerning the application Bibeault, LeBel en ce qui a traih T'application de I'aret
supra, to the facts of this case and concerning thdibeault, précite, aux faits de I'esgre eta l'issue
outcome of the appeals. In his view, the decisions  des pouiA@sn avis, les eCisions des com-
of the commissioners and the Labour Court in this  missaires et du tribunal eecdesp sont pas
case were not patently unreasonable. However, he  manifesteramisodhables. Cependant, il se
did not agree with his colleague’s opinion regard-  dissocie de 'opinion de segumlpour ce qui
ing the interpretation of s. 45 and of tBibeault  est de linterpetation de l'art. 45 et de l'at”
case. He also refused to express general approvigibeault. 1l refuse aussi d'approuver decém
for the jurisprudence of the Labour Court cited by endggale la jurisprudence du Tribunal du travail
LeBel J.A. For example, Brossard J.A. said that he eecftar le juge LeBel. Le juge Brossard indique
did not approve of the complete rejection of the  par exemple qsdglrouve le rejet complet de
requirement that the part of the undertaking oper-  I'exigence que la partie d'entreprisdéecsut
ated by another be essential to the main undertak-  esseatlgreprise principale, bien qu'il con-
ing, although he believed that the weight given to emgdjue I'importance de ce @€ pourra varier
that factor might vary with the facts of the case.  selon les faits detespour les principes appli-
On the question of the principles to be applied, he  cables, ieféeerd son opinion dans l'affaire
referred to his opinion itJltramar, supra. Ultramar, précitée.

(c) Opinion of Zerhisias Ja€ hoc) (c) Opinion du juge Zerbisiagd hoc)

Zerbisias J. also believed that the appeals should Le juge Zerbisias pense aussi que les appels dék
be dismissed, but made it clear that her opinion  etmt reje¢s, mais pCise que son opinion ne
should not be read as approval of the Labour Court  doitpadnterpette comme une approbation de
jurisprudence cited by LeBel J.A. On that point, la jurisprudence du Tribunal du tragailpeit’le
she preferred to refer to her opinions in the cases  juge LABet sujet, elle @mfére s’en remettre
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that the Court of Appeal had heard together with  aux opinions qu'efeniae$ dans les dossiers
the case now before us. She stated that the question  entendus par la Cour d'appel assenta pr’
of whether s. 45 could apply to the transfer of the  affaire. Le jugmigerque la question de savoir si
operation of the part of lvanhoe’s undertaking that la partie de I'entreprise d’lvanhoe eergacr’
involved janitorial services was not in issue in this  I'entretiemager peut faire I'objet d'une conces-
case, since at the time of the transfer to Moderne,  sionimanttal’application de I'art. 45 n’est pas
Ivanhoe had not opposed the application of s. 45.  en litige ici, puisqu’lvanhoe n’avait pas, au
In the view of Zerbisias J., only the legal relation- moment du transfert edffeetu” faveur de
ship issue arose in this case. Lastly, like Bros-  Moderne, centaepplication de l'art. 45. Selon
sard J.A., she observed that the centrality of the le juge Zerbisias, seule la question du lien de droit
transferred part of the undertaking was, in her se posait dansdanpe”affaire. Finalement, elle
view, one of the factors to be considered in deter- note comme le juge Brossard que krecaract’
mining whether s. 45 applied. essentiel de la partie d’entreprised@npar rap-
port a I'ensemble constitua son avis I'un des cri-
teresa consi@rer pour dferminer si I'art. 45 doit
s’appliquer.

IV. Issues IV. Les questions en litige

In this Court, lvanhoe and three of the contrac- Devant notre Cour, Ivanhoe et trois des entre-
tors — Service d’entretien Empro inc., Compagnie  preneurs — Service d’entretien Empro inc.,
d’'entretien d&difice Arcade ke and Distinction = Compagnie d’entretienedifice Arcade ke et
Service d'entretien inc. — are challenging the  Distinction Service d’entretien inc. — contestent la
validity of the decisions of commissioner Bibeault  vaéd@és dtisions du commissaire Bibeault et
and the Labour Court transferring the certification.  du Tribunal du travail pcanore transfert de
In their view, these decisions are in direct conflict I'aclkiiation.A leur avis, ces eisions contredi-
with Bibeault, supra, and with later decisions by sent directement ¢tamBibeault, précite, et la
this Court, in that, first, they adopt a functional jurisprudence explesite de notre Cour, d'une
definition of an undertaking so that s. 45 can apply  part en adoptant une conception fonctionnelle de
to subcontracts for janitorial services, and second, I'entreprise permettant I'application de lart. 45 °
they reject the requirement for a legal relationship  des contrats de sous-traitance en emneiign m”
between the former and the new employer. et d’autre part en rejetant I'exigence d’'un lien de

droit entre I'employeur mddent et le nouvel
employeur.

In addition, the union is appealing the part of the Par ailleurs, le syndicat se pourvoit contre la
decision of the Court of Appeal affirming the partie dedaision de la Cour d’appel confirmant
refusal to transfer the collective agreement. In its  le refus de dransfa convention collective.
view, the collective agreement must necessarily  Selon lui, celle-ci eloéiseairement suivre I'ac-
follow the certification once a commissioner has editdtion une fois qu'un commissaire agugue
ruled that s. 45 applies. I'art. 45 devait s’appliquer.

Lastly, Ivanhoe is challenging the decision of Finalement, Ivanhoe conteste lactsion du
commissioner Boily and the Labour Court denying ~ commissaire Boily et du Tribunal du travail reje-
its petition for cancellation of the certification. In  tant sa etg€n evocation d’ac@ditation.A son
Ivanhoe’s view, it is clear both that union members  avis, il est clair que le syndicat ne groupe plus la
are no longer a majority of its employees and that majaté ses sala@s et que la Cour d’'appel a
the Court of Appeal has held that employers which  par ailleurs reconnu aux employeurs sass salari’
have no employees are entitled to seek cancellation  le droit de demaneendation de I'ac&dita-
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of the certification. In the circumstances, refusing  tion. Un refus serait, dans ces circonstxaces, d’
cancellation would be unreasonable and contrary  sonnable et contraire au texte de l'art. 41.
to what s. 41 provides.

V. Analysis V. Analyse
A. Applicable Sandard of Review A. La norme de contrdle applicable

The parties conceded that the applicable stan- Les parties ont comecE que la norme de con- 24

dard of review in this case is patent unreasonable-ole tapplicable en I'egre est celle de I'erreur
ness. Bastarache J., Rushpanathan v. Canada  manifestement @faisonnable. Le juge Bastarache,
(Minister of Citizenship and Immigration), [1998]  dans I'art Pushpanathan c. Canada (Ministre de
1 S.C.R. 982, at paras. 23-38, clarified the tests tta Citoyenneté et de [|'lmmigration), [1998]
be applied in determining the proper standard of 1 R.C.S. 982, par323a clarif’ les crieresa
review. He stated, at para. 27, that the pragmatic  appliquer mtarndher la norme de coote”
and functional approach developed Bibeault, approprée. Il a indiqe; au par. 27, que I'approche
supra, must apply and that, accordingly, the analy-  pragmatique et fonctiomtetlege dans I'aef
sis must seek to determine legislative intentBibeault, précite, doit s'appliquer et que I'analyse
regarding the jurisdiction of the administrative tri-  doit en eguEnce visea Bterminer l'intention
bunal in question. Several factors must be emislateur quana la cometence du tribunal
examined in order to determine that intent. The  administratif en cause. &muvdf cette inten-
presence of a full privative clause is a strong indi-  tion, plusieurs facteurs deivergaxamins. La
cation of the intent to leave determination of the esprice d’'une clause privativeegtale constitue
issue to the tribunal. On that point, Bastarache J. une forte indication de l'intention de laisser au tri-
said, at para. 30: bunal le soin de trancher la quegtiae. sujet, le
juge Bastarache indique ce qui suit, au par. 30:

The absence of a privative clause does not imply a L'absence de clause privative n’implique pas une
high standard of scrutiny, where other factors bespeak a relewge ‘de conble, si d’autres facteurs comman-
low standard. However, the presence of a “full” priva- dent une norme peu exigeante. Toutefaseteer”
tive clause is compelling evidence that the court ought d’une telle clausgralets atteste persuasivement que
to show deference to the tribunal’'s decision, unless la cour doit faire montre de eet@gaed de la di-
other factors strongly indicate the contrary as regards sion du tribunal administratif, sauf si d’autres facteurs
the particular determination in question. seignt fortement le contraire en ce qui a teil’

décision en cause.

This Court defined the concept of a full privative  Notre Courefindla notion de clause privative
clause inPasiechnyk v. Saskatchewan (Workers intégrale dans l'affairdPasiechnyk c. Saskatche-
Compensation Board), [1997] 2 S.C.R. 890, at wan (Workers Compensation Board), [1997]
para. 17: 2 R.C.S. 890, par. 17 :

A “full” or “true” privative clause is one that declares Une clause privativeegiaté» ou «@fitable» est
that decisions of the tribunal are final and conclusive celle gciadd que lesatisions du tribunal adminis-
from which no appeal lies and all forms of judicial tratif sosfimfives et gremptoires, qu’elles ne peu-
review are excluded. vent pas faire I'objet d’'un appel et que toute forme de
cont@le judiciaire est exclue dans leur cas.

Where such a clause is present, the courts must dsepece d’'une telle clause doit donc inciter les
therefore show deference to administrative deci- tribureadaire preuve deeférence envers les
sions. The other factors to be considered are theecisidhs administratives. Les autres factears °
expertise of the administrative tribunal, the pur-  cosi®d’sont I'expertise du tribunal administra-
pose of the enabling legislation and of the specific tif, I'objet de la loi habilitante et de la disposition
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provision in issue, as well as the factual or legal  parg@omlién cause ainsi que la nature factuelle
nature of the problem in the case at bar. ou juridique duqrabEn 'espce.

In this case, a rapid review of these factors Dans la pesente affaire, un examen rapide de
clearly shows that the parties rightly agreed that aéménts indique clairement que c’'estbon
the applicable standard is patent unreasonableness,  droit que les parties conviennent queda norme °
the highest degree of judicial deference. The fol-  appliquer est celle de I'erreur manifestenmaient d”
lowing provisions are found in thieabour Code: sonnable, soit le plus haut degde retenue judi-
ciaire. On retrouve aCGode du travail les disposi-
tions suivantes :

139. Except on a question of jurisdiction and except139. Sauf sur une question de coebtgrice, aucun des

when the Court is sitting in penal matters, no extraordi- recours extraordinaives jaiix articles 834 846 du

nary recourse contemplated in articles 834 to 846 of the Code dedprectivile (chapitre C-25) ne peeiré

Code of Civil Procedure (chapter C-25) shall be exer- exarducune injonction accard contre un arbitre,

cised and no injunction granted against an arbitrator, the le Conseil des services essentiels, un agditad’accr’
Conseil des services essentiels, a certification agent, a  tion, un commissaire du travail ou le tribunal agissant en
labour commissioner or the Court acting in their official leur qealfficielle sauf si ce dernieregie en matire
capacities. phale.

139.1. Except on a question of jurisdiction, article 33 of 139.1. Sauf sur une question de coetgrice, l'article 33
the Code of Civil Procedure (chapter C-25) does not du Code dedpreccivile (chapitre C-25) ne s’ap-
apply to any person, body or agency mentioned in sec- pligue pas aux personnes ni aux orgaasan&as-vis’
tion 139 acting in their official capacities. ticle 139 agissant en leur gudficielle.

140. A judge of the Court of Appeal may annul summa-140. Un juge de la Cour d’appel peut, sur retg)annu-

rily, upon petition, any writ, order or injunction issued ler sommairement tout bliefé&let toute ordonnance

or granted contrary to sections 139 and 139.1. ou injonction preasatencontre des articles 139 et
139.1.

The Code therefore contains general full privative  Le Code contient donc des clauses prigagives g
clauses, clearly indicating the legislative intent to  ralesgirties, indiquant clairement l'intention du
leave the final disposition of all cases relating to egislateur de laisser aux instances administratives
the Code to the administrative decision-makers. le soin de tranchercae d@fjnitive tous les

With regard to the application of s. 45, the legisla- litige®sedil Code. En ce qui a trait'applica-

ture has clearly expressed its intent by including an  tion de I'art. 4Bgigldteur indique srifique-
additional privative clause, set out in s. 46, which ment son intention par le truchement d’'une autre
provides that the labour commissioner may “rule  clause privative que I'on retdiare 46. Celui-

on any matter relating to the application of section  ci indique que le commissaire du travail peut
45" and that for such purpose he or she may «trancher toute question melaweication de
“determine the applicability of that section”. In  T'article 45 » et qu'il pauwtette fin « en etermi-

other words, the legislature has clearly indicated ner I'applicalBilitEn somme, leetislateur a

that it intended to give the labour commissioner  clairement iedguil entendait laisser au com-
exclusive jurisdiction to determine whether the  missaire du travail la etemge exclusive de
conditions for s. 45 to apply are present, and etedhiner les conditions d’application de l'art. 45,
accordingly, to dispose of any questions relating to et donceglerrles questions relativesl'exis-
whether an undertaking has been alienated or is  tence d'wmat&i ou d'une concession d'en-
being operated by another. treprise.

Furthermore, although determining whether the De plus, bien que laetdérmination des condi-
conditions that must be met in order to conclude tions requises pour coacinee akhation oua’
that an undertaking has been alienated or is being  une concession d'entreprise puisse relever du droit
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operated by another are present may involve both  civil autant que du droit du travail, les commis-
civil law and labour law, because the labour com-  saires du travail evelophE, a la suite d'une
missioners are continually applying the provisions  application constante des dispositiCodediu

of the Labour Code to transfers of undertakings, travail en cas de transmission d’entreprise, une
they have developed special expertise in this  expertise pateEudn la matire, adamé au

regard which is adapted to the specific context of  contexseifgpie des relations de travail, qui
labour relations and which is not shared by the n'est pas parfz’les cours de justice. Par ail-
courts. In addition, it is clear that the purpose of leurs, il est clair que I'objet du Code est de mettre
the Code is to establish a scheme that will “pro-  en placegimg visant « promouvoir la ejo-

mote collective bargaining as a better means of  ciation collective comme moyen de mieux garantir
guaranteeing industrial peace and of establishing la paix industrielletablit ‘des relationgqui-
equitable relations between employer and employ-  tables entre employeur et saBitieault, pré-

ees” Bibeault, supra, at p. 1103). The legislature  ejtp. 1103). Ledgislateur a jugque I'existence
believed that to attain that objective, a specialized  d’'un tribunatiasE permettant uneglement
tribunal that would allow for the speedy and final  rapide et final deserdiffisetait récessaire pour
resolution of disputes was needed. atteindre cet objectif.

Having regard to all of these factors, it is not Vu I'ensemble de ces facteurs, il n'est pas sur’
surprising that the Quebec Court of Appeal con-  prenant que la Cour d’appekbadit conclu,
cluded, inMaison L’Intégrale inc. v. Tribunal du  dans I'argt Maison L’ Intégrale inc. c. Tribunal du
travail, [1996] R.J.Q. 859, leave to appeal refusedtravail, [1996] R.J.Q. 859, autorisation de pourvoi
[1996] 3 S.C.R. xi, that the standard of review to  refy41996] 3 R.C.S. xi, que la norme de con-
be applied in reviewing decisions relating to s. 45 oletd"appliquer pour laevision des dcisions por-
must be patent unreasonableness. What prompted  tant sur l'art. 4é5relatlfe de I'erreur manifes-
both the Court of Appeal and this Court, in this  temeataidonnable. Ce qui a ineitla Cour
instance, to consider the issue more closely was  d’appel, ainsi que notre Couresre J&sgami-
that in Bibeault, supra, at pp. 1091-98, Beetz J.  ner la question de ples, pfest que dans I'affaire
concluded that the applicable standard must b8ibeault, précitte, p. 1091-1098, le juge Beetz
correctness. Beetz J. examined the purpose of s. 45  avait conclu que la norme applicabktreevait *
and the expertise of the labour commissioner, celle de l'erreur simple. Le juge Beetz avait en
which he found not to extend to such civil law  effet exarliobjet de I'art. 45 et I'expertise du
issues as the alienation or operation by another of  commissaire du travail, qu’il aeaitrjegpas
an undertaking, but most importantly the wording  porter sur les questions de droit civil comeae I'ali’
of s. 46 as it read at that time, and concluded that  nation ou la concession d’entreprise, mais surtout
the issue to be determined did not fall within the e ldbel€ 'art. 46 en vigueuws I'eépoque, pour
commissioner’'s specific jurisdiction. However,  conclure que la queatimancher ne relevait pas
there have been major changes siBidault was  de la comgtence seCifiqgue du commissaire.

decided by this Court. Cependant, des changements importants sont sur-
venus depuis que notre Cour acdg I'affaire
Bibeault.

First, as | mentioned earlier, the labour commis- Tout d’abord, comme je I'ai indiguplus haut, 28

sioners have developed their own expertise in this  les commissaires du travaivelapg leur
regard; most importantly, s. 46 itself has been  expertise propre en lerenatiais surtout, le
amended. As the Quebec Court of Appeal stated in  texte de I'aret@6redifié. Comme l'indique la
Maison L’Intégrale, supra, at pp. 867-69, after  Cour d'appel du €pec dans |'affaireMaison
Bibeault was decided, the legislature wanted tol’Intégrale, précitte, p. 867-869, leelislateur a
make an unequivocal statement that its intent was vaulia, suite de I'agf Bibeault, indiquer de
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to give the commissioner exclusive jurisdiction to cdia,nonequivoque son intention de laisseda
determine whether an undertaking had been alien-  etampé exclusive du commissaire la question
ated or was being operated by another. Whereas eddat’de la @Sence d’'une aiation ou d’'une
when Bibeault was decided, s. 46 read: concession d’entreprise. Alora Kgpoque de
l'arret Bibeault, I'art. 46 se lisait comme suit :

46. An [sic] labour commissioner may make any order 46. Un commissaire du travail peut rendre toute ordon-
deemed necessary to record the transfer of rights and nameerfiggssaire pour constater la transmission de
obligations provided for in section 45 and settle any dif- droits et d’obligatioesavi&irt. 45 et egler toute dif-
ficulty arising out of the application thereof. [Emphasis fieucoulant de I'application dudit article. [Je sou-
added.] ligne.]

Since 1990, the section provides: Depuis 1990, éenm-article indique :

46. It shall be the duty of the labour commissioner, upord6. Il appartient au commissaire du travail, sur etgqu”
the motion of an interested party, to rule on any matter d'une partiesste, de trancher toute question rela-
relating to the application of section 45. tiad'application de l'article 45.

For such purpose, the labour commissioner may A cette fin, il peut eneterminer I'applicabili¢’ et ren-
determine the applicability of that section and issue any dre toute ordonnaeeergggssaire pour assurer la
order deemed necessary to effect the transfer of rights or transmission des droits ou des obligagiansetis”
obligations contemplated therein. He may also settle any article. Il peut egissi toute difficué” decoulant de
difficulty arising out of the application of that section. I'application de cet article. [Je souligne.]
[Emphasis added.]

In his analysis of the applicable standard of Dans son analyse de la norme de caateppli-
review, Beetz J. stresses the language used in s. 46.  cable, le juge Beetz insiste sur le largage utilis”

He stated, at p. 1091: l'art. 46. Il indiqueeja p. 1091 :
The first point to be mentioned is that the application Ce qu'il importe de souligselfatbord, c’est que
of s. 45 does not result from the commissioner’s deter- I'application de I'art. 45uiéerpas de laetBrmina-

mination that the requirements of that section have been tion du commissaire gqu'il yealisatioh des exi-

met. Section 45 applies automatically. The transfer of gencesestfallet article. L'application de I'art. 45

rights and obligations occurs as of right on the day of est automatique. La transmission des droits et obliga-
the alienation, operation by another or change in legal tiongrEoge plein droit, &5 le jour de I'akhation,

structure of the undertaking. No other conclusion can be de la concession ou du changement de structure juri-
drawn from the wording of s. 46, which I cite again: dique de I'entreprise. Leclibell’art. 46, que je ci@ °

nouveau, ne permet aucune autre conclusion:

Under this section, the commissioner’s role is limited En vertu de cet articleleledu” commissaire se
to “recording” the transfer of rights and obligations limatconstater» la transmission des droits et obliga-
guaranteed in s. 45. [Emphasis added.] tions garartart. 45. [Je souligne.]

That is what persuaded the Court to conclude that  C’est ce qui aeptaugséura conclure que

not only was s. 46 not an additional privative I'art. 46, loin de constituer une clause privative
clause, but it gave the commissioner the authority  additionnelle, neraiindu commissaire que le

only to resolve administrative difficulties that  pouvoir degler les difficul€s administratives
might arise from the application of s. 45, which  pouvastadier de I'application de l'art. 45, qui
applied by operation of law and not at the discre- se faisait de plein droit, sans lintervention de la
tion of the commissioner so that its application  difori du commissaire, et qui ne pouvait pas
could not be affected by the general privativeetre influenee par les clauses privativesngfales
clauses in theLabour Code. It is immediately = duCode du travail. On constate imediatement
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apparent that the new version of s. 46 is quite dif- que le nouvel art. 46 est bézandi#ft que sa
ferent and that the wording of that section, which edaction, postfieurea I'arrét Bibeault, visea con-
was drafted afteBibeault, is intended to give the efér explicitement au commissaire le pouvoir de
commissioner the express authority to determine etemhiner I'applicabilié” de I'art. 45, donc celui
the applicability of s. 45, and thus the authority to  deidEr de la mSence d’'une ariation ou d’'une
decide whether an undertaking has been alienated  concession d’entreprise.

or is being operated by another.

The legislature has therefore extended the com- Le pouvoir du commissaire a doaté élargi par 30
missioner’'s authority and a commissioner is now elgidlateur et il agit toujours dans les limites de
always acting within his or her exclusive jurisdic- sa cetapte propre lorsqu'il edérmine si une
tion when he or she determines whether an under- enatidn ou une concession d’entreprise a eu lieu.
taking has been alienated or is being operated by = Dans ces circonstances, seule une erreur manifes-
another. In these circumstances, only patently temergisbnnable peut entn&r I'intervention
unreasonable errors will result in intervention by  des cours de justice, et la question qui se pose en
the courts, and the only issue that arises in the case etesst donc uniquement celle de savoir si le
before us is therefore whether the commissioner, commissaiee satsuite le Tribunal du travail,
and the Labour Court after him, committed an ont commis une telle erreur en concluant au trans-
error of that nature when they concluded that the  fert de é&dtation, ainsi qud I'absence de
certification had to be transferred and the collec- transfert de la convention collective.
tive agreement did not.

With respect to the application of s. 41 of the En ce qui a traia I'application de I'art. 41 du 31
Labour Code, plainly, and again as admitted by the Code du travail, il est clair et encore une fois
parties, by virtue of the general privative clauses in  admis par les parties que, compte tenu des clauses
the Code and the other factors set out above, the  privatrésaigs du Code, ainsi que des autres
applicable standard of review can only be patent facteous€rés plus haut, la norme de caié”
unreasonableness. applicable ne g que celle de I'erreur mani-

festement dfaisonnable.

It is important to bear in mind that judicial def-  D’ailleurs, il importe de rappeler que la retenue?
erence, which is fundamental in administrative  judiciaire, fondamentale en droit administratif,
law, is of particularly central importance in labour  etwhe importance particaliément centrale en
law, as this Court has pointed out on many occa-  droit du travail, comme I'a soobire” Cour”
sions in the pastQanadian Union of Public  maintes reprises par le pag§yndicat canadien de
Employees Local 963 v. New Brunswick Liquor  la Fonction publique, section locale 963 c. Société
Corp., [1979] 2 S.C.R. 227, at pp. 235-F&aser des alcools du Nouveau-Brunswick, [1979]

v. Public Service Saff Relations Board, [1985] 2 R.C.S. 227, p. 235-23Braser c. Commission
2 S.C.R. 455, at pp. 464-6bester (W.W.) (1978)  desrelations de travail dans la Fonction publique,
Ltd. v. United Association of Journeymen and  [1985] 2 R.C.S. 455, p. 464-46%5ester (W.W.)
Apprentices of the Plumbing and Pipefitting Indus-  (1978) Ltd. c. Association unie des compagnons et
try, Local 740, [1990] 3 S.C.R. 644, at pp. 669-70; apprentis de I'industrie de la plomberie et de la
Canada (Attorney General) v. Public Service Alli-  tuyauterie, section locale 740, [1990] 3 R.C.S.
ance of Canada, [1993] 1 S.C.R. 941 (hereinafter 644, p. 669-6Canada (Procureur général) c.
“PSAC"), at pp. 960-61). Cory J., writing for the Alliance de la Fonction publique du Canada,
majority in Toronto (City) Board of Education v.  [1993] 1 R.C.S. 941 (ci-aps «AFPC »), p. 960-
961). Ainsi, le juge Cory a indiguau nom de la
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O.SST.F., Didtrict 15, [1997] 1 S.C.R. 487, stated = majerilans l'aret Conseil de I'éducation de
at para. 35: Toronto (Cité) ¢. F.E.E.E.SO,, district 15, [1997]
1 R.C.S. 487, par. 35:

[PSAC] emphasized the essential importance of curial btaphFPC] a fait ressortir qu'il est d’une impor-
deference in the context of labour relations where the tance capitale, dans le contexte des relations du travail,
decision of the tribunal, like the Board of Arbitration in de faire preuve de retenue judiciaire dans laslaas o°
the instant appeal, is protected by a broad privative ecistin du tribunal, comme celle du conseil d’arbitrage
clause. There are a great many reasons why curial defer- eeckespst pretge par une clause privative de
ence must be observed in such decisions. The field of largeepdrtéxiste de nombreuses raisons pour les-
labour relations is sensitive and volatile. It is essential quelles il y a lieu de faire preuve de retenue judiciaire
that there be a means of providing speedy decisions by dans ces cas. Le domaine des relations de travail est
experts in the field who are sensitive to the situation, elicdt et explosif. Il est essentiel de disposer d'un
and which can be considered by both sides to be final moyen de poarkoprise de efisions rapides, par
and binding. des experts du domaine sensiblda Situation, €ci-

sions qui peuvenetfe considiées @finitives par les
deux parties.

At p. 50 of the judgment appealed from, A la page 50 de laatision dont appel, le juge
LeBel J.A. stated that the applicable standard of LeBel indique que la norme ddecapplicable
review was reasonableness. However, it is clear est celle de l'eemisalinable. Cependant, il
from his decision that the analysis is in fact based ressort clairement deisardgue I'analyse est
on the standard of patent unreasonableness: en faidosut’ la norme de I'erreur manifeste-
LeBel J.A. referred to the concept of clearly irra-  meatatonnable. En effet, le juge LeBel fait
tional error, an expression adopted on severaleférehce au concept de l'erreur clairement irra-
occasions by this Court to define the content of the  tionnelle, termeajfliaalopt’a plusieurs repri-
patent unreasonableness standard of review (see  ses par notre Couefipirutedcontenu de la
PSAC, supra, at pp. 963-64Ajax (Town) v. CAW,  norme de contle de I'erreur manifestemenedi-
Local 222, [2000] 1 S.C.R. 538, 2000 SCC 23, at sonnable (#6PC, précitt, p. 963-964;Ajax
para. 2;Centre communautaire juridique de I'Es-  (Ville) c. TCA, section locale 222, [2000] 1 R.C.S.
trie v. Sherbrooke (City), [1996] 3 S.C.R. 84, at 538, 2000 CSC 23, palCetre communautaire
para. 11Toronto (City) Board of Education, supra,  juridique de I'Estrie c. Sherbrooke (Ville), [1996]
at para. 46). He also cited with approval the deci- 3 R.C.S. 84, paCah&eil de |’Education de
sion of the Court of Appeal iMaison L'Intégrale,  Toronto, précité, par. 46). |l cite aussi avec appro-
supra, which established that the applicable stan-  batiordtasibn de la Cour d’appel dans I'affaire
dard was patent unreasonableness (at pp. 46-4K)aison L’Intégrale, précitte, quie€tablit que la
and referred, in his examination of the content of  norme applicable est celle de I'erreur manifeste-
the standard of review (at pp. 47-50), to a number  mendisbnnable (p. 46-47) et faieférence,
of decisions of this Court relating to the standard  danstale’du contenu de la norme de aaletr”
of patent unreasonableness. (p. 47-8Q)lusieurs aats de notre Cour qui por-

tent sur la norme de I'erreur manifestemeaitadt”
sonnable.

The principle of judicial deference and the En somme, le principe de la retenue judiciaire et
application of the standard of patent unreasonable-  I'application de la norme de I'erreur manifeste-
ness mean that the Superior Court could have  mergisbhnable signifient que la Cour sup”
intervened in this case only if the decision of the  rieure n'aurait pu intervenir eedéespie si la
Labour Court was, in the words of Cory J., again ecision du Tribunal du travail avate, comme le
writing for the majority in PSAC, supra, at disait le juge Cory, toujours au nom de la maorit’
pp. 963-64, “clearly irrational, that is to say evi- dans l'aff#iFPC, précitée, p. 963, « clairement
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dently not in accordance with reason”. In order to  irrationnelle, eabte, de touteevidence non
make that determination, it is essential to fully  conformia raison ». Pour en arrivarune telle
appreciate the broader context in which the etedhination, il est essentiel de bien comprendre
impugned decisions were rendered, and particu- le contexte plus large dans lequedidiemsd”
larly the internal administrative conflicts that led  attesionef rendues, en particulier les conflits
to the decision irBibeault, supra, and the reaction  administratifs internes ayant enen” I'arrét

of the Quebec labour law authorities after that casBibeault, précité, et la eaction des instancesequ”

was decided by this Court. ebodises du travai la suite de cetteedision de
notre Cour.
B. Background to Bibeault B. Historique de I’arrét Bibeault
The conclusions reached Bibeault, supra, can Les conclusions de I'agtBibeault, précité, ne 35

be understood only if we bear in mind not just the  peuvent se comprendre que si I'oa Jespet’
specific fact situation in that case, but also the  non seulement la situation facteelifespa
ongoing debate within the Labour Court which  cette affaire, mais aussi la controversgraii r’
made it necessary for this Court to intervene. At  au sein du Tribunal du travail et qui a rendu l'inter-
pp. 50-53 of the judgment appealed from, vention de notre Gmaseéaire. Aux pages 50-53
LeBel J.A. did a detailed review of the approach  dedaigion dont appel, le juge LeBel effectue
taken by the Labour Court befoRibeault. He  une revueetaillée de I'orientation du Tribunal du
noted that the precursor to s. 45 of thabour  travail avant I'affaireBibeault. I| note que l'an-
Code, s. 1@ of the Labour Relations Act, R.S.Q. etre de l'art. 45 diCode du travail, l'art. 10a de
1941, c. 162A, was enacted in 1961 to correct the L& des reations ouvrieres, S.R.Q. 1941,
injustices caused by the strict application of the  ch. 162%¢ adopt” en 1961 pour readier aux
civil law principle of privity of contract, now codi-  injustices eées par une application stricte du
fied in art. 1440 of th€ivil Code of Québec, S.Q.  principe de droit civil de la relatigities contrats,
1991, c. 64 (hereinafteC:C.Q."). He then pointed  maintenant coe@ifd I'art. 1440 duCode civil du
out, at p. 51: Québec, L.Q. 1991, ch. 64 (ci-aps «C.c.Q. »). Il
indique ensuitea la p. 51 :

[TRANSLATION] The enactment of this legislation did L'adoption de cetgidlation ne egla pas les pro-
not resolve the problems associated with the transfer of emds™ de transmission d’entreprise. Elle souleva, en
an undertaking. In fact, it raised acute problems of inter- effet, des deBcdlinterpetation aige’s, notamment
pretation relating to the most fundamental concepts of autour des concepts les plus fondamentaux de la loi,
the law, including the concept of operation by another, comme la notion de concession d’entrepriseg-particuli®
especially with respect to issues of operation by another remBagard des questions de concession partielle.
of part of an undertaking. Quebec labour law authorities Les juridictions du traeaéapises durent intervenir
had to intervene frequently, but were unable to establish equémment, sangussira dgager une politique d’in-
a uniform, consistent interpretive policy. tegfation uniforme et constante.

As explained by LeBel J.A., when the Labour C’est ainsi que, comme ['explique le juge36
Relations Board considered a case involving oper-  LeBel, la Commission des relations de travail, exa-
ation by another of part of an undertakingmdi-  minant une question de concession partielle, a
cat national des employésdel’aluminiumd Arvida  décid® dans un premier temps d'adopter une con-
inc. v. J-R. Théberge Itée, [1965] R.D.T. 449, it  ception dite fonctionnelle de I'entreprise, dans I'af-
initially decided to adopt a so-called functional faBgndicat national des employés de I'alumi-
definition of an undertaking. The concept of annium d'Arvida inc. c. J.-R. Théberge Itée, [1965]
undertaking therefore had to be defined in terms of  R.D.T. 449. La notion d’entreprise devaireonc ~
the work being done. This definition of an under- efidie en termes desathes accomplies. Cette
taking was then adopted by the Labour Court in  conception de I'entreprise fut ensuitse gupt”
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two leading decisionentrale de Chauffage enr.
v. Syndicat des employés des Ingtitutions
religieuses de Chicoutimi inc., [1970] R.D.T. 344,
and Barnes Security Service Ltd. v. Association
internationale des machinistes et des travailleurs
de |’ aéroastronautique, section locale 2235, [1972]

le Tribunal du travail par le biais de dewcikions
importantes Centrale de Chauffage enr. ¢. Syndi-
cat des employés des Ingtitutions religieuses de
Chicoutimi inc., [1970] R.D.T. 344, etBarnes
Security Service Ltd. c. Association internationale
des machinistes et des travailleurs de I’ aéroastro-

T.T. 1. During the early 1980s, the court becamanautique, section locale 2235, [1972] T.T. 1. Au
divided on this issue, with some judges adopting ebul"des argg€s 80, le tribunal s’est dieisSur

instead a so-called organic definition of an under-
taking and viewing it as a set of various kinds of
components — physical, human, intellectual and
legal — which were used to carry on an activity

(Syndicat des salariés de service d'entretien v.
Montcalm Carpets Specialists Ltd., [1981] T.T.
273; Entrepbts Schenker Itée v. Travailleurs
canadiens de I'alimentation et d’ autres industries,
section locale P-766, [1981] T.T. 420; Mode
Amazone v. Comité conjoint de Montréal de
I’Union internationale des ouvriers du vétement
pour dames, [1983] T.T. 227).

conception dite organique de I'entregfiisis; d”
sant celle-ci comme un ensegibleedts de

diverses natures — physique, humaine, intellec-
tuelle et juridiqgue — permettant la poursuite d’'une

activi€ (Syndicat des salariés de service d'entre-
tien c. Montcalm Carpets Specialists Ltd., [1981]
T.T. 273; Entrepdts Schenker Itée c. Travailleurs
canadiens de I’alimentation et d autres industries,
section locale P-766, [1981] T.T. 420;Mode Ama-
zone c¢. Comité conjoint de Montréal de I’Union
internationale des ouvriers du vétement pour

cette question, certains juges adopsantnplut™

dames, [1983] T.T. 227).

In Barnes, supra, the Labour Court also adopted
the requirement that there be a legal relationship
between the transferor and the transferee of the
operation if it were to be concluded that the certifi-
cation and the collective agreement had to be
transferred. The subsequent decisions of the
Labour Court followed this principle, declining to
transfer the certification originally respecting one
transferee to the next transferee when the first
transfer of the operation expired. A few years later, easrplus tard, le Tribunal du travail a maalifi’
in Jack Schwartz Service Sation v. Teamsters  son orientation dandack Schwartz Service Station
Local Union 900, [1975] T.T. 125, the Labour c. TeamstersLocal Union 900, [1975] T.T. 125. Il
Court changed its approach. In that case, the eté @cidé dans cette affaire que leepehce d’'un
Labour Court decided that where there was a new  nouvel employeure@anahe identé” substan-
employer, and the two undertakings were substan-  tielle entre les deux entregiagesuffisante
tially the same, this was sufficient to conclude that  pour conclure au transfert dedittonh, neime
the certification had to be transferred, even where  en I'absence de lien de droit. Ce principe n’a pas
there was no legal relationship. This principle was  su faire 'unamimit'sein du tribunal, qui s’est
not unanimously accepted by all the judges of the  encore une fois dwis&on significative, cer-
Labour Court, which was once again significantly  tainesigsidns du tribunal continuaatmaintenir
divided, with some of its decisions continuing to  I'exigence d’'une rencontre de eslpotir con-
uphold the requirement that there be a meeting of  euiexistence d’'un transfert pouvant emtier
minds in order for it to be concluded that a transfer  la survie ded'ditation (voirMontcalm Carpets
resulting in the certification surviving had Specialists, précite).
occurred (see Montcalm Carpets Specialists,
supra).

Dans l'affaireBarnes, précitée, le tribunal a par
aillenos & I'exigence d'un lien de droit entre
leedant et le concessionnaire pour conclure

au transfert de d'ditation et de la convention
collective. La jurisprudenesseiE du tribu-
nal s’est cadodmCe principe, refusant de
tramsf I'acceditation visant originellement un
concessionnaire au concessionnaire suivant lors de
I'expiration de la gnernoncession. Quelques
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LeBel J.A. described the situation that prevailed Le juge LeBel dcrit ainsi la situation qui 38
at the Labour Court just before this Court inter- egmait au Tribunal du travadl la veille de l'inter-

vened inBibeault (at p. 52), as follows:

vention de notre Cour dans l'affBitmault (a la

p. 52):

[TRANSLATION] The organic and functional definitions
of an undertaking clashed at the Labour Court, as did
various theories relating to the succession or substantial
continuity of undertakings or the need for a contractual
relationship; this was the case urBibeault, in which

Les conceptions organique et fonctionnelle de I'entre-
prise s'&ffenitau sein du Tribunal du travail, ainsi
queeteshdiverses touchant la succession d’entre-
prises, la coatisuibstantielle de celles-ci ou la

récessit” d'un lien contractuel, jusca’cette affaire

the Labour Court, in a collegial decision, tried in vain toBibeault, od le Tribunal du travail tenta vainement, dans

establish a common interpretive approach. In fact, the
Labour Court issued six different opinions that were so
divergent that one author entitled its conclusions “Un
consensusa " rechercher” [still seeking consensus]

eoisidh colégiale, de dgager une approche d'in-
é¢gipon commune. Le Tribunal du travainit, en
effet, six opinionereiiffés, si divergentes, qu’'un

auteur coiffa ses conclusions du titre « Un coasensus °

(Robert P. Gagnon, “L’article 45 du Code du travalil
apes le jugement C.S.R. Outaouais”, in MarceBei
Robert P. Gagnon and Catherine Saint-Germhm,
transmission dentreprise en droit du travail,
Cowansville: Y. Blais, 1982, p. 165).

rechercher » (Robert P. Gagnon, « L’article 45 du Code
du travail ams le jugement C.S.R. Outaouais », dans
Marc Briere, Robert P. Gagnon et Catherine Saint-
Germain,La transmission d’entreprise en droit du tra-
vail, Cowansville : Y. Blais, 1982, p. 165).

It is therefore clear that at the tinkbeault, I est donc clair q" I'epoque de l'aef 39
supra, was decided, the Labour Court found itselfBibeault, précit, le Tribunal du travail se trouvait
so deadlocked that no solution could apparently be  dans une impasse apparemment insoluble sans

reached unless the higher courts stepped in. At that
point, the Labour Court had been unable to
develop a coherent policy for interpreting s. 45

that would have provided a clear definition of what

constitutes an undertaking and of what type of
transfer is required in order for s. 45 to apply. The
decision inBibeault answered these questions and

broke the deadlock, so that the Labour Court could
once again function properly. That case was also
based on a very particular fact situation, which had
brought the disagreements within the Labour Court
clearly into focus.

Bibeault, supra, was in fact a dispute between
two labour unions. Beetz J. summarized the facts
of the case at pp. 1056-58. The CSN had been
granted certification in relation to two subcontrac-
tors that were responsible for janitorial services for
the Commission scolaireegionale de I'Outaouais
(hereinafter “CSRO"), in respect of which no certi-
fication had ever been granted, and which had
never performed the janitorial services itself. In
1980, the CSRO decided to contract the janitorial
services out to a new subcontractor. Shortly there-
after, the FTQ filed a petition for certification cov-
ering the new subcontractor's employees, and at

I'intervention des tribunavewsigp Le tribunal
n'avait passalappera’ ce moment, une poli-
tique d'intgiidon cokfente de l'art. 45 per-
mettant eterdiiner ce que constitue une entre-
prise et quel type de transfert est requis pour
emera’application de I'art. 45. L’aatBibeault
est donc vegmondrea’ ces questions eedouer
l'impasse, pour permettre au Tribunal du travail de
fonctiommauveau normalement. Cette affaire

est aussdad’ un contexte factuel bien parti-
culier, qui a fait ressortir les dissensions au sein du

tribunal.

L’affaire Bibeault, précitée, tait en fait un litige 40

entre syndicats. Le juge Beete lles faits de
l'affaire aux p. 1056-1058. La CSN avait obtenu

uneetitation aupes de deux sous-traitants res-

ponsables de I'entretigagpr” pour la Commis-

sion scolairegidnale de I'Outaouais (ci-a®"
« CSRO »), qui n'avait ellmenjamaie® vige

par unedifation, et qui n'avait jamais effeetu”

ellerme” 'entretien. En 1980, la CSR@aide

de confier I'entretzrageia un nouveau sous-
traitant. Peu de teraps lapFTQ dpose une

regeien acaditation visant les salas du sous-

traitant, alors que la CSN chdadtee recon-
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the same time the CSN sought to have the transfer itrerla” transfert de ses aeditations. Les sous-

of its certifications recognized. The subcontractors  traitants n’avaient jamais conclu d’entente entre
had never entered into any agreement between ewettanif [Es que par le fait qu'ils exploi-
themselves, and were related only by the fact that  taient, en concurrenenéetype d’entreprise.

they were operating competing undertakings of the eAm@voir pris note, aux p. 1059-1065, des con-
same type. After noting the ongoing debate within  troverses faisant rage au sein du Tribunal du tra-
the Labour Court, at pp. 1059-65, Beetz J. stated at  valil, le juge Beetz iadigye 1065 :

p. 1065:

In an attempt to resolve these contradictions in the C’est pour tentesaledré ces contradictions qu’en
case at bar, the Labour Court adopted the suggestion of eded$p Tribunal du travail a doasuitea’ la sugges-
the parties that the full bench of eleven judges should tion des partiesgéde sii banc complet de ses onze
sit. As we shall see, despite the existence of a clear  juges. Comme nous le verroadarpakghce d’'une

majority on the conclusions, this attempt had only lim- majarnifte quant au dispositif, le sasale cette ten-
ited success in terms of stating principles and clarifying tatio® anitigé au plan de I'affirmation des principes
concepts. et de la clarification des concepts.

Indeed, although seven of the eleven judges En effet, bien que sept des onze juges s’enten-
agreed to affirm the conclusion of the commis-  dent pour confirmer la conclusion du commissaire
sioner, which was that the CSN certifications had  selon laquelle lessd#dations de la CSN
to be transferred to the new subcontractor, they did  devefemttransfées au nouveau sous-traitant,
not agree on the reasons justifying that decision ils ne s’entendent pas sur les motifs justifiant cette
(Bibeault, at pp. 1066-76). With regard to the need ecidion Bibeault, p. 1066-1076)A propos de la
for there to be a legal relationship between the twoecersS#” d'un lien de droit entre les deux
employers, five judges took the view that this was  employeurs, cing juges pensent qu’elle ne consti-
not at all a condition for the application of s. 45, tue en aucus fane condition d’application de
one judge thought that while a relationship was  l'art. 45; un juge estime qu'un lieeceskaite,
necessary, it was not mandatory that it be contrac- mais que ce lien ne doit pas obligatenement ~
tual or legal, and that in the case in question it was  contractuel ou juridique et qu'il esteastas-
provided by the CSRO, and another judge was ofeceppar la CSRO; et un autre juge comdjue
the view that the requisite legal relationship could le lien juridique requisepreutndirect et que la
be indirect and that the fact that the work was con- esgmce d’'un donneur d’ouvrage commun est suf-
tracted out by the same party was sufficient in the  fisante eretegmur remplir cette exigence. Les
case in question to meet that requirement. The four  quatre juges dissidents, pour leur part, estiment
dissenting judges took the view that a legal rela- qu'un lien de droit est indispensable et qu'il doit se
tionship was essential and that it had to take the = manifester par le biais d'un acte consensuel de
form of a consensual act to transfer the undertak-  transfert d’entreprise, exigence qui devitoute ~
ing, and that this requirement had evidently not  dence n’est pas satisfaite endlesp”
been met in the instant case.

On the question of the definition of the concept Quanta la dfinition de la notion d’entreprise,
of an undertaking, the differences of opinion were les divergences d'opinion sont encore plus signifi-
even more significant. Four of the majority judges  catives. Quatre des juges majoritaires adoptent une
adopted a functional definition of an undertaking,  conception fonctionnelle de I'entreprise, alors
while another took an intermediate position, adopt-  qu’'un autre choisibt plug position intere’
ing a pragmatic approach based on the certifica-  diaire, adoptant une approche pragmatigue fond”
tion, the work to be done and the place where it sur atitation, lesdchesa effectuer et le lieu
was to be done. Another of the majority judges u etiés doivenefre effectees. Un autre des juges
said he agreed both with the functional approach  majoritaires se dit en actmribis avec I'ap-
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and the intermediate position adopted by his col-
league, while Judge Bmie, also a member of the
majority, adopted a different definition of an
undertaking based on functions and the identity of
the persons who performed them (that is, for the
purpose of the application of s. 45, the employees).

proche fonctionnelle et avec la positioe-interm”
diaire ag@ppar son cadljue, alors que le juge
8me, aussi majoritaire, adopte une conception de
I'entrepriserdifte, fondé sur les fonctions et
I'idendi®” ceux qui les accomplissent (c'ast-"
dire, aux fins de I'application de I'art. 45, des sala-

Finally, three of the dissenting judges adopted an es)riFinalement, trois des juges dissidents adop-

organic definition of an undertaking, while one of
them opted for a different approach, defining the

tent une conception organique de I'entreprise et
I'un d’entre eux @gidllune approche diffénte,

undertaking by reference to the janitorial opera- efird$sant I'entreprise par rapport auxeogtions

tions in specific schools, but finding that the fact

that there had never been a certification in respect
of the Commission scolaire itself was an insur-

mountable obstacle to the application of s. 45 in

that case.

d’entretianager dans lescoles pecises, mais
jugeant que le fait que la Commission scolaire
n'ait jamais eder@®tE vige par une acedita-

tion constitue un obstacle insurmantapfsi-

cation de l'art. 45 en 'esp:

When presented with this decision of the Labour Facea une telle d€ision du Tribunal du travall, 43

Court, the Superior Court granted the writ of evo-
cation sought by the FTQ in a decision summa-
rized by Beetz J. iibeault, at pp. 1076-79. The

la Couresapfe a accomlle bref dévocation
demgat’la FTQ, dans uneeciSion Esunge

par le juge Beetz aux p. 1076-1079 de l'affaire

Superior Court held that the applicable standard oBibeault. La Cour supfieure a jug’que la norme

review had to be correctness, and stated its general

agreement with the reasons of the dissenting
judges. The Court of Appeal affirmed that deci-
sion.

delecapplicable devaitfe celle de l'erreur
simple et s'ese&r@nvaccordegéral avec les
motifs des juges dissidents. La Cour d’appel a con-

firmé cette dcision.

It was against this backdrop that Beetz J. sought C’est dans ce contexte que le juge Beetz a vouft

to dispose definitively of the two issues dividing
the Labour Court and the parties. He made it plain
that in order for s. 45 to apply, there must be a
consensual legal transfer of the undertaking from
one employer to another. He stated, at p. 1122:

trancher derfakfinitive les deux questions qui
divisaient le tribunal et les parties. Il indique clai-
rement que, pour que l'art. 45 puisse trouver appli-
cation, il doit y avoir une transmission juridique
consensuelle de I'entreprise d’'un engloyeur °

autre. Il s’exprime ainsia la p. 1122:

Section 45 is based on the following premise: a spe-
cific undertaking is transferred from one employer to
another. The wording of this section does not support
the conclusion that rights and obligations have been
transferred from one employer to another solely because
each of them hires employees engaged in similar activi-
ties.

Beetz J. began by establishing, at pp. 1098-1102,
that collective bargaining had to take place in a
three-part framework consisting of an employer,

an undertaking and an association of employees.
When an undertaking was alienated or operated by
another, the essential components of this frame-
work therefore had to survive if it was to be con-

cluded that s. 45 applied. One of the natural conse-

L'article 45 est faundla pemisse suivante: une
entrepaserairée est transmise d’'un employeunn
autre. Le texte de cet article s@pposgué I'on
puisse prononcer la transmission de droits et obligations
d’'un empboyeuatre pour l'unique raison que cha-
cun d’eux engage desesngfflegtuant des actieit”

semblables.

Le juge Beetz avait déhblid dux p. 1098-
1102, quedaaidgtion collective devait s’effec-
tuer dans un cadre tripartite comprenant un
employeur, une entreprise et une association de
esldrdl subsistanca,la suite d’'une anation
ou d’'une concessi@ferdents essentiels de ce
cadedt donc Bcessaire pour conclugel'appli-
cation de l'art. 45. L'une degusnmtEs qui
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guences of this requirement is that s. 45 can haveecouwlé naturellement de cette exigence est que

no effect unless there is a voluntary transfer of
rights between the former employer and the new
employer (at pp. 1110-20). Bibeault, there had
been no transfers among the various subcontrac-
tors, and the CSRO itself could not have trans-
ferred the operation within the meaning s. 45,
since no certification had ever been issued in
respect of it and it therefore had never been a part
of the three-part framework that had to exist with
respect to successive employers. On reading the
specific facts oBibeault, we see that the question
of the legal relationship between employers was
really the point on which that case turned, since a
finding that there was no consensual transfer of an
undertaking necessarily, according to Beetz J.,
made s. 45 inapplicable and disposed of the issue
between the parties. In fact, in his summary of the
position taken by the judges of the Labour Court,
Beetz J. stated, at p. 1067:

I'art. 45 ne peut produire d’effets que s'il existe un
transfert volontaire de droits entre I'employeur

@édent et le nouvel employeur (p. 1110-1120).

Dans Iafibeault, aucun transfert etait
intervenu entre les divers sous-traitants et la CSRO
ne pouvait eimeréffectuer le transfert au sens
de I'art. 45, puisqu’elle n'avait gEngise par
uneditedion et n'avait donc jamais fait partie
du cadre tripartite qu'il fallait retrouver chez les
employeurs successifs. On @natdésture

des faits particuliers deet'@iteault, que la
guestion du lien de droit entre employeurs consti-
tueitablement la questionetérminante dans

cette affaire, puisque le constat de I'absence de
transfert consensuel d’'une entrepriseedesait n”

sairement, selon le juge Beetz, rendre l'art. 45
inapplicabkgtdrrie litige opposant les parties.
D’ailleurs, le juge Beetz s'exprima amsiujet,

lorsquéktime la position des juges du Tribunal

du travail,a la p. 1067 :

They also were not in agreement on what is probably
the chief point in dispute: for s. 45 to apply, must there

lls ne s’accordent pas non plus sur ce qui constitue
probablement 'objet principal du litige: pour que puisse

be a legal relation between the old and the new
employer, resulting from an agreement between them to
transfer the undertaking, such that the first employer
transfers a right or rights to the second? [Emphasis
added.]

s’appliquer l'art. 45, faut-il qu’il y ait un lien de droit
entre I'ancien et le nouvel empdsydtantrde I'ac-

cord de leur #adontle transfert de I'entreprise du
premier au second, de telle sorte qu’ils soient respecti-

vement 'ayant cause et I'ayant droit I'un de l'autre? [Je

souligne.]

However, in Bibeault, the Court also had to

Cependant, |l

fallait aussi, dans [I'affaire

decide what definition of an undertaking should beBibeault, se prononcer sur la conception de I'entre-

adopted for the purposes of s. 45, first, because the

Labour Court was even more divided on that issue
than on the legal relationship question, and, sec-
ond, because according to Beetz J., it was partly
the adoption of a functional definition of an under-
taking that allowed the judges of the majority to
exclude any necessity for a legal relationship
between successive employers (p. 1110). The
guestion of how to define an undertaking was
therefore central t&ibeault, not because the Court

prisadopter aux fins de [I'application de

lart. 45, d’'une part parce que le tdtainal ~

encore plug divisCette question qu’propos

du lien de droit, et d’autre part parce que c’est en
partie, selon le juge Beetz, I'adoption dfimie d”
tion fonctionnelle de I'entreprise qui a permis aux
juges majoritaires du tribecaldf la acessit’

d'un lien de droit entre employeurs successifs
(p. 1110). La question dérlaiati d'une entre-

prise s’est donc teeudu coeur de l'affaire

thought that the janitorial undertaking in questionBibeault, non pas parce que la Cour jugeait que

could never have been the subject of a transfer that

would result in s. 45 applying in other circum-
stances, but rather because that definition related

I'entreprise d’entreiexgen’en cause n’aurait
jamais pu faire I'objet d'un transfertireanta
'application de l'art. 45 dans d'autres circons-

tances, mais plot"a cause de son lien avec la
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to the central issue to be determined: the need for a
consensual transfer between successive employers.
sifs.

question cardétdenminer, celle de laeicessi’
d’un transfert consensuel entre employeurs succes-

Beetz J. unequivocally rejected the functional
approach preferred by several of the Labour Court
judges (p. 1104). He opted instead for the organic

Le juge Beetz rejette de dan nonequivoque
I'approche fonctionnelleegieilpar plusieurs
juges du Tribunal du travail (p. 1104). Il choisit

46

spregt

by some of the dissenting judges. Thus, he unreee géar certains des juges dissidents. C’est ainsi

servedly adopted the definition stated by one of
them, Judge Lesage, later Chief Judge of the
Labour Court, in a decision he rendered some time
after Bibeault. Beetz J. said, at pp. 1105-6:

gu’il adopte ssesve la dfinition énon&e par
'un dentre eux, le juge Lesage, par la suite

devenu juge en chef du Tribunal du travail, dans un

argu’il avait rendu quelque temps api’affaire

Bibeault. Aux pages 1105-1106, le juge Beetz
indique :

Instead of being reduced to a list of duties or func-
tions, the undertaking covers all the means available to
an employer to attain his objective. | adopt the defini-

Au lietrd’'€duitea une liste de fonctions, I'entre-

prise recouvre I'ensemble des moyens dont dispose un
employeur pour atteindre la fin qu’il recherche. J'adopte

tion of an undertaking proposed by Judge Lesage in a efiaitibn de I'entreprise propeg par le juge Lesage

subsequent cas®]ode Amazone v. Comité conjoint de
Montréal de I’Union internationale des ouvriers du
vétement pour dames, [1983] T.T. 227, at p. 231:

dans une affaire subglenteMode Amazone c. Comité
conjoint de Montréal de I’Union internationale des
ouvriers du vétement pour dames, [1983] T.T. 227a’la

p. 231:

[TRANSLATION] The undertaking consists in an
organization of resources that together suffice for the
pursuit, in whole or in part, of specific activities.

These resources may, according to the circumstances,

be limited to legal, technical, physical, or abstract ele-
ments. Most often, particularly where there is no
operation of the undertaking by a subcontractor, the
undertaking may be said to be constituted when,
because a sufficient number of those components that
permit the specific activities to be conducted or car-
ried out are present, one can conclude that the very
foundations of the undertaking exist: in other words,

when the undertaking may be described as a going concern.

concern. InBarnes Security, Judge Res'Beaudry, as

he then was, expressed exactly the same idea when he

stated that the undertaking consists of “everything
used to implement the employer’s ideas”.

[E]ach case is unique in terms of adding a number of
components to determine the foundations of the
undertaking, in whole or in part. It is not always nec-
essary for the movable and immovable property to be
transferred, for specialized technical resources to be
transferred, for inventory and know-how to be
included in the transaction. There must however be
adequate resources, directed towards a certain activity

L’entreprise consiste en un ensemble ergais”
fisant des moyens qui permettent substantiellement la

poursuite en tout ou en partie despecises. Ces

moyens, selon les circonstances, peuvetreparfois ~
disndt” deseléments juridiques ou techniques ou
amals ou incorporels. La plupart du temps, surtout
lorsqu’il ne s’agit pas de concession en sous-traitance,
I'entreprise exige pour sa constitution une addition
valable de plusieurs composantes qui permettent de
conclure que nous sommessenceries assises

emean qui permettent de conduire ou de poursuivre

lesnes activies: c’est ce qu'on appelle going
Dans Barnes Security, le juge Rem’

Beaudry, alors jugern@in’exprimait rien d’autre en

mentionnant que I'entreprise consistait en «l'en-
semble de ce qailaertise en ceuvre des desseins
de I'employeur».

[Clhaque cas en est weallespqu’il s’agit d’ad-
ditionner un certain nombre de composantes pour
retrouver les assises de I'entreprise, en tout ou en par-

tie. Il n'est pas tougmassaire que les meubles et

que I'immeuble sedst que les moyens tech-
niquescEpiEs soient transefés, que l'inventaire et

kntav-how soient compris dans la transaction. Il

faut cependant gléendess’ suffisants, orierga
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by the first employer, which are used by the second in une certaine ea@antun premier employeur, se
an identifiable way for the same purposes in terms of retrouvent chez un second qui s’en sewnde fa,
the work required from employees, even if the com- identifiable, asres” objectifs quant au travail
mercial or industrial objective is different. requis des sasariffme si sa finalé”commerciale
ou industrielle est difffente.

Precisely because of the need to identify in the sec- En raiscidmnent de la eCessit” de retrouver
ond employer’s operations the same use of operating chez le second employemdautitisation des
resources transferred by the first employer (otherwise moyens de fonctionnement transmis par le premier
there would simply have been a transfer of physical (sinon on n'atéaitn’ pesence que d'un simple
assets which can be used for any purpose), it was transfert d’actif physique utilisablees#itstep”
found to be desirable to simplify matters and to say I'etégpOre a simplifier eta’ affirmer que, €s que
that, once the same activities were carried on by a Erean activies étaient effectaés par un second
second employer, it followed that the latter must have employeur, il s’ensuivait qu'il avedgetir suffi-
acquired sufficient operating resources from the first samment de moyens de fonctionnement du premier
to ensure continuity of the undertaking. Some have pour esis@t’la continué” d’entreprise. On est
gone even further and, seeking simple guidelines and emerdl€ plus loin et certains egétes,a la recher-
accessible formulas, have purported to see passages che de directives simples et de formules accessibles,
in certain judgments as affirming a so-called occupa- ont voulu voir dans les passages de certains juge-
tional theory of the undertaking. This is an indirect ments I'affirmation d’ueerid dite occupationnelle
way of getting around the problem of the legal rela- de I'entreprise. C'est cowe ifadirecte de contour-
tion, by reducing or indeed eliminating the practical ner le probldu lien de droit, ereduisant voire
necessity for a legal relation in the continuity of the annulantesassi” pratique pour qu'il y ait conti-
undertaking. nué d’entreprise.

Hence, it is in a very specific context, in terms En somme, c’est dans un contexte factuel et
both of the fact situation and of the case law which  jurisprudentiel bémispylie notre Cour adid?,
existed, that this Court held, Bibeault, that s. 45 dans I'affairBibeault, que 'art. 45 ne peut trou-
cannot apply where work has been contracted to a  ver application dans le cas d'une succession de
series of subcontractors by the same party, in  sous-traitantsesngagin mme donneur d’ou-
respect of which no certification has ever been vrage qui n'a durenjamaisefe vi€ par une
granted. The conclusions stated by Beetz J. regard- editation. Les conclusions du juge Beetz quant
ing the definition of an undertaking and the legala la &finition d’'une entreprise et quant au lien de
relationship that must exist between the former  droit requis entre I'employsedpnt et le nou-
employer and the new employer must be under-  vel employeur deirertdmprises dans ce con-
stood in that context, and this makes it easier to  texte, qui nous permet de mieux saisir I'incidence
understand the influence of the decision in  ded@Bibeault sur la pesente affaire.
Bibeault on the case at bar.

C. The Present Stuation and the Impugned Deci-  C. La situation actuelle et les décisions attaquées
sions

Bibeault put an end to the debate that had L’arrét Bibeault a mis fin aux controverses qui
divided the Labour Court. In the judgment here divisaient le Tribunal du travail. Danssknfe”
appealed from, LeBel J.A. conducted a thorough  affaire, le juge LeBel examineodeafayrofon-
examination of the cases decided by the Labour die la jurisprudence produite par le #ilbanal °
Court afterBibeault. He explained that the Labour  suite de EaBibeault. Il explique que le tribunal
Court has developed an interpretive policy to be ewetbpg une politique d’intergtation lui per-
used for deciding difficult cases involving the  mettant de disposer des affaliestes de con-
transfer of operation of part of an undertaking, cession partielle, surtout dans les domaines des
especially in service sectors like janitorial work (at  adtivide services, comme |'entretieremager
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pp. 58-62), and also to be used to resolve cases in

which work had been contracted to a series of dif-
ferent subcontractors by the same party, in respect
of which there had originally been a certification
granted (pp. 68-73). LeBel J.A. summarized the
present situation as follows (at p. 58):

[TRANSLATION] Since the decision of the Supreme

(p. 58-62), et lui perpgatantent de solution-
ner les affaires impliquant une succession de sous-
traitargsedif§, faisant affaire avec un donneur
d’ouvrage commuretgii initialement vie par
uneeddeation (p. 68-73). Le juge LeBadsime
ainsi la situation actuella p. 58) :

Depuis ¢ame la Cour supme du Canada dans

Court of Canada iBibeault, the Labour Court has suc- Bibeault, le Tribunal du travail aedssia c&finir une

ceeded in defining a consistent interpretation of sections
45 and 46_.C., particularly in terms of how they apply

in the janitorial services sector, except in the case of one
of its members, Judge Bre. . ..

After Bibeault was decided by this Court, the
Labour Court sought to apply the organic defini-
tion of an undertaking to cases where operation of
part of an undertaking had been transferred, for
which express provision is made in s. 45 of the
Labour Code. As LeBel J.A. explained, the Labour
Court developed a practically unanimous approach
in this regard, which requires, most importantly,
that the definition of an undertaking be adapted to
various kinds of workplaces and types of undertak-
ing. This means that the essential elements from
which it may be determined that an undertaking or
part of an undertaking has been transferred will
vary depending on the undertaking in question. In
all cases, sufficient elements must be present in the
new employer’'s business so that the transferor's
undertaking, or part of that undertaking, may be
identified as being present in the new employer’'s

En effet,a la suite de laetision de notre Cour 4

ietatipm constante des articles 45 et 46 C.tr. et, par-

tiogtement, pour leur mise en application dans le sec-

teur de I'entretimgena I'exception de I'un de ses

membres, le juge Bare . ..

9

dans dtaBibeault, le Tribunal du travail a
chegclappliquer la conception organique de
I'entreprise aux cas de concession partielle, expli-
citemeetyzra l'art. 45 duCode du travail.

Comme l'explique le juge LeBel, le Tribunal du
travadveldpE, a ce sujet, une approche qui

fait pratiguement l'unamim@ette approche

exige tout d’'abord d’adaptfinigiaii de I'en-
treprise aux divers milieux de travail et types d’en-
treprisesldraerits essentiels qui permettent de
conclure au transfert d’'une entreprise ou d'une
partie d’entreprise vont en effet varier selon I'en-
treprisseviBans tous les cas, il faut retrouver
chez le nouvel employeiéntass suffisants
qui, en vertu defilstidh organique d’une
entreprise, permettront d’identifier chez le conces-
sionnaire I'entreprise ou la partie d’entreprise du

business, under the organic definition of an under-edaaot.

taking.

Taking as a starting point the comments made Prenant comme point deepiart les remarques
formuEes par le juge Lesage dans l'affdilede
Amazone, précitée, ciEes et approw€s par le juge

by Judge Lesage iklode Amazone, supra, which
were cited with approval by Beetz Rilfeault, at
pp. 1105-6), suggesting that an organic definition

of an undertaking did not preclude the application

of s. 45 to transfers by subcontract, the court
developed tests that may be used to determine in
what circumstances subcontracting will result in

transfer of the certification under s. 45.

50

BeBibefult, p. 1105-1106), selon lesquelles

une conception organique de l'entreprise n’ex-
cluait pas I'application de I'art. 45 aux concessions
en sous-traitance, le triblahalsades critres

permettant eterminer dans quelles circons-

tances la sous-traitancenendrde transfert de

I'accréditation en vertu de I'art. 45.

In a series of decisions concerning transfer of Dans une &fie de @cisions portant sur des con-

the operation of all or part of an undertaking
engaged in service activities, the court held that

51

cessions d’entreprises ou de parties d’entreprises
eesd des activeés de services, le tribunal a

one of the elements of an undertaking that must beeterniire que I'un deseléments de I'entreprise
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present in the transferee’s business, in order to

conclude that s. 45 applies, in addition to similarity
of functions, which is still relevant, is the right to

operate, that is, the right to perform specific duties
at a specific location for a specific purpose

gu'il faut retrouver chez le concessionnaire pour
conclutapplication de I'art. 45, en plus de la
similitude des fonctions qui demeure pertinente,
est le droit d’exploitation, soit le droit d’effectuer
dehéEs mcisesa un endroit mCis dans un but

(Vitriers-travailleurs du verre, section locale 1135

de la Fraternité internationale des peintres et

métiers connexes v. Vetroform inc., [1990] T.T.
514; Syndicat des travailleurs de |’ énergie et de la

chimie, section locale 115 v. Fornet inc., [1991]

T.T. 413; Syndicat des employés du Cégep du

Vieux-Montréal v. Clair et Net Itée, [1992] T.T. 85;
Syndicat des employés du Cégep du Vieux-

Montréal v. Service d entretien d' immeubles Saff

2000 inc., D.T.E. 93T-665 (L.C.)Gatineau (Ville

de) v. Syndicat des cols bleus de Gatineau, [1992]

T.T. 599; Syndicat des employés des commissions

scolaires de la régionale Chauveau v. Groupe

Admari inc., [1991] T.T. 351Université McGill v.

Union des employées et employés de service, sec-

tion locale 800, D.T.E. 95T-296 (L.C.);
Entreprises Chando-net enr. v. Union des employ-

ées et employés de service, section locale 800,

[1992] T.T. 620).

spécifique Vitriers-travailleurs du verre, section

locale 1135 de la Fraternité internationale des

peintres et métiers connexes c. Vetroform inc.,

[1990] T.T. 514; Syndicat des travailleurs de

I’énergie et de la chimie, section locale 115 c. For-

net inc., [1991] T.T. 413;Syndicat des employés

du Cégep du Vieux-Montréal c. Clair et Net Itée,

[1992] T.T. 85;Syndicat des employés du Cégep

du Vieux-Montréal c. Service d'entretien d'im-

meubles Saff 2000 inc., D.T.E. 93T-665 (T.T.);
Gatineau (Ville de) c. Syndicat des cols bleus de

Gatineau, [1992] T.T. 599;Syndicat des employés

des commissions scolaires de la régionale Chau-

veau c. Groupe Admari inc., [1991] T.T. 351Uni-

versité McGill ¢. Union des employées et employés

de service, section locale 800, D.T.E. 95T-296
(T.T.); Entreprises Chando-net enr. c. Union des

employées et employés de service, section locale

800, [1992] T.T. 620).

As part of its examination of the concept of
transfer of the operation of part of an undertaking,
the Labour Court also developed a definition of the

concept of part of an undertaking, as discussed by

LeBel J.A. (pp. 60-62). The Labour Court held that

a component of an undertaking that was capable of

sufficient autonomy so that it could carry on its

intended activities outside the main undertaking,
even though it did so in association with it, was a
part of the undertaking the transfer of the operation
of which could result in the application of s. 45.

Although it need not necessarily be viable in a
completely independent manner, the part of the
undertaking operated by another must itself com-
prise an organized economic entity with a certain
management authority that is independent of the
directives of the main undertaking. It is not neces-
sary that the transfer of operation relate to a so-
called essential part of the undertaking; it need
only concern a component that is one of the ele-
ments which make it possible for the main under-
taking to achieve its objectives. The activities of

the part of the undertaking operated by another

Dans le cadre de satude du concept de la con-
cession partielle d’entreprise, le Tribunal du travail
a alabbDE une @finition du concept de partie

d’entreprise, comme lindique le juge LeBel
(p. 60-62). Le tribunaleaquiine composante

de I'entreprise gadeasse capaeitd’'autono-
mie lui permettant de conduire leseactvit-

quelles elle estakebiins de I'entreprise princi-

pale, bien qu’en association avec celle-ci, constitue
une partie d’entreprise dont la concession est sus-
ceptible d’enmal’application de I'art. 45. Bien

gu’elle ne doive @aesssairemersdtre viable de

coffagcompétement indpendante, la partie d'en-

trepriseeddacdoit elle-refne constituer une
eatnomique structae et étenant un certain

pouvoir de gestiepeimdéint des directives de
I'entreprise principale. Il n'estepassaire que

la concession porte sur une partie dite essentielle
de l'entreprise, mais seulement qu’elle concerne
une composante faisant padiénumds” per-
mettarltentreprise principale deealiser ses
objectifs. Les amtivitleé I'entreprise cordée

doivent de plus faire partie deesadtaki-
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must also be part of the usual, as opposed to tuellext glutéxceptionnelles, de I'entreprise
exceptional, activities of the transferor undertak- edanite.

ing.

With respect to the consensus reached by the A propos du consensus auquel est artev Tri- 53
Labour Court regarding subcontracting and the  bunal du travail au sujet de la sous-traitance et de
definition of an undertaking or part of an undertak-  ééirifion d’'une entreprise ou d’'une partie d’en-
ing, LeBel J.A. said (at p. 61): treprise, le juge LeBel indigua p. 61 :

[TRANSLATION] For more than 30 years the Labour Depuis plus de 30 ans, le Tribunal du travail et, avant
Court and, before it, the Quebec Labour Relations lui, la Commission des relations de travadbdc Qu”
Board, have recognized that an employer’s janitorial ont reconnu que les services d'entretien des immeubles
services comprise an element of the undertaking that can d’'un employeur constit@@inent de I'entreprise
be operated by another within the meaning of section 45 susceptible de concession au sens de l'article 45 C.tr. De
L.C. Furthermore, Judge Lesage of the Labour Court plus, le juge Lesage, du Tribunal du travail,ea rappel”
pointed out that the contrary interpretation would limit que lintetg@dn contraire restreindrait les droits col-
the collective rights of the employees hired to perform lectifs des esmlaffeot's aux activits Eriphériques
the peripheral activities of an undertaking. Their certifi- d’une entreprise. Leursddations et leurs droits en
cations and their rights under collective agreements vertu des conventions collectives ne jouiraient pas d’une
would not be as solidly protected as those of employees protection aussi ferme que ceux des @EpPiES
hired to perform activities described as centlalic( a des activas qualifées de centralesfc Construction
Construction inc. v. Syndicat des employés de Villede  inc. c¢. Syndicat des employés de Ville de Brossard,

Brossard, [1992] T.T. 589, 596Ville de Gatineau v. [1992] T.T. 589, 596Ville de Gatineau c. Syndicat des
Syndicat des cols bleus de Gatineau, [1992] T.T. 599, cols bleus de Gatineau, [1992] T.T. 599, 607).
607).

He went on to say (at p. 62): Et plus lom & p. 62):

[TRANSLATION] This interpretation of section 45 L.C. Cette intetption de l'article 45 C.tr. du concept
regarding the definition of an undertaking in the analy- d’entreprise dans 'analyse denatiazpde la notion
sis of the idea of operation by another of part of the de concession partielle d’entreprise correspond mainte-
undertaking now amounts to a genuine interpretation by  aane eritable interpetation du Tribunal du travail.
the Labour Court. Only one judge, JudgeeBej differs; Seul s’enaharque I'un de ses juges, le jugeeBei qui
however, he concedes that his colleagues’ position does recooumaTois que la position de ses egllies ne

not involve patently unreasonable error. . . . comporterait pas d'erreur manifesteenaisordia-
ble. ..
Lastly, regarding the position of Judge @d, Finalemen@ propos de la position du juge &,
LeBel J.A. explained (at p. 62): le juge LeBekgise & la p. 62):
[TRANSLATION] That position is rejected by the Cette position est eej@ar 'ensemble du Tribunal

Labour Court as a whole and cannot be regarded as a du travail et neeterir@iinsidfiée comme un cou-
tendency that divides the Court as it was during the rant divisant cet organisme, comme denddagpi
period precedindibeault. a pecdd I'arrét Bibeault.

On the question of the need for a legal relation- Quanta la récessit” d'un lien de droit entre 54
ship between successive employers, LeBel J.A.  employeurs successifs, le juge LeBel indique, aux
said, at pp. 67-73, that the Labour Court had fol- p. 67-73, que le Tribunal du travail s’est eonform”
lowed Bibeault, but had soon found that not every a I'arrét Bibeault, mais qu’il a rapidement constat”
situation could be resolved by applying the princi-  que les prinelad®Es dans cette affaire ne per-
ples laid down in that case. It was often the case  mettaient pasaelré toutes les situations. En
that an employer to which a certification applied effetetdit frequent qu’'un employeur \@spar
would subcontract the operation of part of its une editation conede en sous-traitance, sur
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undertaking on a temporary basis. When the trans-  une base temporaire, une partie de son entreprise.
fer expired, the employer could take back the operA I'expiration de la concession, I'employeur pou-
ation of the part of the undertaking in question, or  vait reprendrerbtiph de la partie d’entreprise
transfer it afresh to another subcontractor, as more  en question ou éal@ode nouveaa Un autre
often happened. The Labour Court had to deter-  sous-traitant, coratait gfis souvent le cas. Le
mine whether this practice could terminate the cer-  Tribunal du travail dexiited’si une telle pra-
tification when the first transfer expired, or when  tique pouvait mettra flacceditation,a I'expi-

the second transfer to another employer took place.  ration de laepeeouncession, ou encore lors
It was in this context that the Labour Court devel-  d'une seconde concessinnautre employeur.
oped the theory of retrocession. @oopérants C’est dans ce contexte que le tribunalabo¥g la
(Les), Société mutuelle d’assurance-viev. Syndicat  théorie de la efrocession. Dans I'affair€oopé-

des employés de coopératives d'assurance-vie, rants (Les), Soci&té mutuelle d'assurance-vie c.
D.T.E. 87T-300 (L.C.), Judge Lesage stated thaSyndicat des employés de coopératives d'assu-
when the operation of part of an undertaking wasance-vie, D.T.E. 87T-300 (T.T.), le juge Lesage a
transferred, the transferor employer was potentially  irgligué dans une concession partielle, 'em-
still in charge of the undertaking and was bound by  ployedait demeure potentiellement en charge
a temporarily unusable certification. When the  de I'entrepriggadi” une aceditation provisoire-
transfer terminated, the previous situation was ment inutilisabléa fin de la concession, la
restored and the transferor once again became  situatierieang” est atablie et le edant rede-
bound by the original certification, which it could  vieng Ipar I'acceditation d’origine, qu'il peut
transmit again if it chose to make a new transfer of  transnetireuveau s'il opte pour une nouvelle
operation (seé€ollege d’ enseignement général e¢  concession (voilCollége d’enseignement général
professionnel de Limoilou v. Syndicat du personnel et professionnel de Limoilou ¢. Syndicat du person-

de soutien du Collége de Limoilou, L.C., No. 200- nel de soutien du College de Limoilou, T.T.,
28-000041-90, October 11, 1990). It was also held° 200-28-000041-90, 11 octobre 1990). Deme,

in the leading case @yndicat des travailleursdu il a ét& dBcidé dans I'aret de principeSyndicat des
Holiday Inn Se-Foy v. Prime Hospitality inc., travailleurs du Holiday Inn Se-Foy c. Prime Hos-
[1991] T.T. 40, signed by Chief Judge Morin, thatpitality inc., [1991] T.T. 40, siga’par le juge en
the certification must be transferred to all of the  chef Morin, que Edlitation devaiefre transé-
successive subcontractors where the originaleeartous les sous-traitants successifs dans les cas
employer was covered by that certification and u l@mployeur originaletait vi€ par celle-ci et
transferred the operation afresh when each subcon-  effectuait des nouvelles conad&skpiration
tract expired. That principle was subsequently  de chaque contrat de sous-traitance. Ce principe a
applied consistently by the Labour Counter alia  par la suiteef appliqe de fa&pn constante par le
in Conciergerie C.D.J. (Québec) inc. v. Fraternité  tribunal, entre autres dans leseasrConciergerie
canadienne des cheminots, employés des transs  C.D.J. (Québec) inc. c. Fraternité canadienne des
ports et autres ouvriers, section locale 277, D.T.E.  cheminots, employés des transports et autres
92T-1043, andSyndicat des employés de la Ville  ouvriers, section locale 277, D.T.E. 92T-1043, et
de Brossard v. Services dentretien Fany inc.,,  Syndicat des employés de la Ville de Brossard c.
[1995] T.T. 423. Services d'entretien Fany inc., [1995] T.T. 423.

Once again, Judge Rré took a different posi- Encore une fois, le juge Brié se dmarque de
tion from his colleagues’, holding that retrocession  se®go#s, jugeant que latrbcession ne pour-
could apply only if the transferee executed a true  rait s’appliquer que si le concessientexy;
instrument of transfer to the original transferor  ration de sa concesseamtax un efitable acte
when the transfer of operation expired. However, de cession en faveur deedant @riginal.
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with respect to Judge Rré’'s position as com-  Cependant, le juge LeBel indiqueropos de la
pared to his colleagues’, LeBel J.A. said (at p. 72):  position du jugzeBpar rapporé celle de ses
collegues &'la p. 72) :

[TRANSLATION] That position is still isolated within Cette position restedsadiu sein du Tribunal du tra-
the Labour Court, which we note takes the position that vail. Dans celui-ci, on le constate, I'empdolgety c”
the transferor employer, being still the potential demeumployeur potentiel durant la concession, rede-
employer during the period of the transfer, once again véel#,fin de la concession, 'employeur au sens du
becomes the employer within the meaning of theCode du travail.

Labour Code when the transfer terminates.

Thus, as was the case for transfers of the opera- Ainsi, comme cé&tait le cas propos des conces- 26
tion of part of an undertaking in the service sector,  sions partielles d’entreprise dans le domaine des
we see that there is a consensus in the Labour  astislgd”services, on constate lagemice d'un
Court regarding the legal relationship that is  consensus au sein du Tribunal du travail quant au
needed in order for the certification to be passed lien de droéssaire pour faire passer |'adir’
on to the successive subcontractors of the  tation aux sous-traitants successifs d’'un donneur
employer to which it originally applied. d’ouvrage initialememt fliar celle-ci.

In fact, the only decision-making authority in  En fait, la seule instance ejoécoise qui semble 57
Quebec that seems to be genuinely divided at preeellerhent divieé actuellement au sujet des ques-
sent on the issues that concern us is the Superior  tions qui nous occupent est la @ueureup’
Court. As LeBel J.A. explained in the judgment Comme I'explique le juge LeBel aux p. 62-64 de la
guo (at pp. 62-64), some members of that court ecision dont appel, certains des membres de celle-
regard the consensus reached by the Labour Court  ci jugent que le consensus auquel le Tribunal du
as a repudiation oBibeault and are therefore travail est agigonstitue uneepudiation de I'ar-
inclined to evoke the decisions of the Labour et Bibeault, et sont donc enclina évoquer les
Court (for exampleFornet inc. v. Tribunal du  décisions du tribunal (par exempi®rnet inc. c.
travail, [1992] R.J.Q. 445Commission scolaire  Tribunal du travail, [1992] R.J.Q. 445Commis-
Laurenval v. Lalonde, [1997] R.J.Q. 983). On the sion scolaire Laurenval c. Lalonde, [1997] R.J.Q.
other hand, some judges of the Superior Court  983). Par contre, d’autres juges de la &our sup’
believe that the approach taken by the Labour rieure estiment que 'approche du tribunal se situe
Court is within its exclusive jurisdiction and that dans les limites de sa etemq® propre et ne
there is nothing about that approach that would comporte m@naht pouvant justifier I'inter-
justify intervention by the superior courts (see  vention des tribunausrisups (voir Rosemére
Rosemere (Ville de) v. S-Arnaud, D.T.E. 97T- (Ville de) c. S-Arnaud, D.T.E. 97T-1039;Entre-

1039; Entreprises Chando-net enr. v. Morin, Sup.  prises Chando-net enr. c. Morin, C.S. Qebec,
Ct. Quebec, No. 200-05-002218-928, December© 200-05-002218-928, 23edémbre 1992).
23, 1992).

Hence it is plain that the situation in the Labour En somme, on constate que la situation qlﬁs
Court at present is completely different from the egnmé actuellement au Tribunal du travail est com-
situation in that court immediately befdBebeault.  plétement diférente de ce qu’elletaita la veille
Not only has the standard of review changed, but,  deet'®ifeault. Non seulement la norme de
after the decision iBibeault, the Labour Court has  conte a-t-elle chang mais le Tribunal du travalil
developed interpretive policies regarding the two euwssi, depuis I'affairBibeault, & dvelopper sur
issues that divided it at the time that are accepted les deux questions qui le digis&eodue des
and followed by virtually all of its members. What  politiques d’intetation qui sont access et
we find is not ongoing debate and paralysis, but  suivies par la presque tealEs membres. La
the effective functioning of the administrative  situation n’en est pas une de controverse et de
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bodies responsible for applying s. 45 of tabour  paralysie, mais bien de bon fonctionnement des
Code. organismes administratifs chagyde I'application
de l'art. 45 duCode du travail.

This Court has stressed the importance of the Notre Cour a dja souligre la valeur des consen-
consensus positions adopted by administrative  sus existant au sein des tribunaux administratifs.
tribunals. Consensus allows for a degree of consis-  Ceux-ci permettent en effet d’atteindre de degr’
tency and predictability in the law that fosters the erehce et de p¥isibilite du droit qui favorise
equitable resolution of administrative disputes. In  daotlUtion €quitable des litiges administratifs.
Domtar Inc. v. Quebec (Commission d'appel en  Dans I'affaireDomtar inc. c. Québec (Commission
matiere de lésions professionnelles), [1993] dappe en matiere de Iésions professionnelles),

2 S.C.R. 756, L'Heureux-D@b3., for the Court, [1993] 2 R.C.S. 756, le juge L'Heureuxé)ub’
stated, at p. 784: ecrivant au nom de la Cour, indiquela p. 784 :

While the analysis of the standard of review applica- Si l'analyse de la norme dele@pplicable en
ble in the case at bar has made clear the significance of edesp permis de mettre en lamd la valeur que
the decision-making autonomy of an administrative tri-  e@sente l'autonomie etisionnelle d'un tribunal
bunal, the requirement of consistency is also an impor- administratif,efetipde cokfence constitueegale-
tant objective. As our legal system abhors whatever is ment, unedimajidrtante. Notre syatie juridique
arbitrary, it must be based on a degree of consistency, se voulant aux antipodes de I'arbitraire, il se doit de
equality and predictability in the application of the law. reposer sur une certaieeegobggalie et pevisibi-

lite dans I'application de la loi.

Also, in Tremblay v. Quebec (Commission des De nméme, dans IaffaireTremblay c. Québec

affaires sociales), [1992] 1 S.C.R. 952, Gonthier J. (Commission des affaires sociales), [1992]

wrote on behalf of the Court, at p. 968: 1 R.C.S. 952, le juge Gomttiier Au nom de la
Cour,d la p. 968:

[T]he objective of consistency responds to litigants’ [Clet objectif demsite eponda un besoin deesu-
need for stability but also to the dictates of justice. As e dis justiciables, mamsgalementa’un imgratif de
the Commission’s decisions are not subject to appeal, it  justice. ¢esiatis de la Commissioptant sans
is the Commission itself which has the duty of prevent- appel, @ BstCommission elle-eme qu'il revient de
ing inconsistent decision-making. gvenir les incoérfences écisionnelles.

Accordingly, while lack of unanimity is not a  Donc, si 'absence d'unaningithe constitue pas
sufficient basis for the courts to intervene despite  un motif suffisant pour permettre aux cours de jus-
the high standard of patent unreasonableness, it tice d'interveniremialgnorme exigeante du
seems clear that, in applying that standard of manifestenegaisdhnable, il semble clair que
review, the existence of a settled consensus in a dans le cadre de Il'application de ecette m”
specialized administrative tribunal acting within its  norme de otmtrla pesence d'un consensus
jurisdiction should be a factor in favour of a very  baabli au sein d’'un tribunal administratifesp”
high degree of deference on the part of the superior  eiafigSsant dans les limites de sa cetrepce
courts. In a situation like this, judicial deference  devrait militer en faveur dashhaut degr'de
makes it possible both to respect the decision-mak-  retenue de la part des tribusgiexirsuans
ing autonomy of administrative tribunals and to  une situation commeeteme, la retenue judi-
ensure consistency and predictability of the law.  ciaire permet d'assurer le respect de I'autonomie
This ideal balance should only be disturbed by the ecigidnnelle des tribunaux administratifs tout en
superior courts where there are clearly absurd or  favorisant le principe desterazhet de la ef
irrational results. visibilig" du droit. Cetequilibre idgal ne devrait

étreébran€ par les tribunaux sepéurs qu’en cas
de ®sultats clairement absurdes ou irrationnels.
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(a) Application of Section 45 in the Case at Bar (a) Application de l'art. 45 eretesp”

An analysis of the applicable principles and of Une analyse des principes applicables et déd
the findings inBibeault regarding the definition of  conclusions de l&tBibeault quanta la dfinition
an undertaking and the requirement that there be a  de I'entreprise etagienigence d'un lien de
legal relationship between the former employer droit entre I'employeeicégent et le nouvel
and the new employer leads to the conclusion that  employeur nous permet de conclure gcie les d”
the decisions of commissioner Bibeault and Judge  sions du commissaire Bibeault et du juge Pru-
Prud’homme transferring the certification were  d’homme proaahle transfert de I'aceditation
neither patently unreasonable nor in conflict with  ne sont ni manifestereegisalinables, ni con-

the decisions of this Court. trairasla jurisprudence de notre Cour.

(i) Definition of an Undertaking (i) Définition de I'entreprise

As | noted earlier, the main issue Bibeault J'ai déja soulige” que la principale question en®?
involved the legal relationship rather than the defi-  litige dans I'afgibeault portait sur le lien de

nition of an undertaking, although the Court also  droitgtlgle sur la efinition de I'entreprise,
thought it necessary to dispose of the latter point.  bien que la Cour ait ausei Est@ssaire de se

It is important to note at the outset that if Beetz J.  prononcer sur ce dernier point. Il impoeeide pr’
had thought that it was impossible for s. 45 to  serédiatement que si le juge Beetz avait con-
apply to a janitorial services subcontract situation, emidjue I'application de I'art. 4& une situation

it would have been pointless to analyse what was  de sous-traitance en eneeatge|iait impos-

the crux of the matter iBibeault: the legal rela-  sible, il auradt€ inutile d’effectuer I'analyse de la
tionship. As Judge Lesage, then Associate Chief  question qui sexéeaasSsentielle dans I'affaire
Judge, pointed out irLuc Construction inc. v.  Bibeault, celle du lien de droit. Comme l'indique
Syndicat des employés de Villede Brossard, [1992]  le juge Lesage, alors juge en chef adjoint, dans

T.T. 589, at p. 596: l'affaireLuc Construction inc. c. Syndicat des
employés de Ville de Brossard, [1992] T.T. 589,
p. 596
[TRANSLATION] | do not hesitate to say that at every Je ne crains pas d'affirmeragaecun stade des

stage in the seven years of the proceedings in this casebatsdd’'une deg de sept ans dans cette affaire de la
relating to the C.S.R.O., all of the lawyers and judges C.S.R.0O., tous les plaideurs et tous les juges ont cons-
consistently took it for granted that if the school board tamment pris pour acquis que, si la commission scolaire
had performed its own janitorial services and there had avait elieengffecta’son entretien eriager et avait

been a certification granted in respect of it in thatett visge par une aceditationa cetegard, I'article 45

regard, section 45 would have applied to all of its suc- aurait gokendroit de ses sous-traitants successifs °
cessive subcontractors starting from when it ceased to partir du momehé @essait d’assumer le travail en

perform the work itself. agie.

In the judgmenta quo, LeBel J.A. expressed that Le juge LeBelap. 54 de laatision dont appel,

idea as follows (at p. 54): exprime cetteedde la fagn suivante :
[TRANSLATION] Although the Supreme Court found in Si la Cour supe” a conclu que, dans latr”

Bibeault that the element of continuity of the undertak- Bibeault, I'elément de continugtd’entreprise refait pas
ing had not been established because of the absence oét@bli, én raison de I'absence d’'un acte de veloelie

voluntary transfer, it did not decide that section 45 L.C. n'a mEsdE’'que des activel telles que I'entretien
could not apply to activities like janitorial services. Nor emager ne pouvaieetre assujettiea 'application de
did it rule out the possibility of a transfer of operation of I'article 45 C.tr. Elle n'a pas noreqduss fa possibi-

part of an undertaking. On the contrary, in discussing e ditine concession partielle. Au contraire, discutant
the problem of continuity, it seems to have taken for du probl'de continuit elle semble tenir pour
granted that the operation of part of an undertaking may acquise la passibitie concession partielle d’entre-



63

610 IVANHOE INC. V. UFCW, LOCAL 500 Arbour J. [2001] 2 S.C.R.

be transferred, including in this sector. If it had thought prise, y compris dans ce domaine. Si elle awit estim”
that the transfer of operation of part of an undertaking, gue la concession partielle d’entreprisegepemrtindi’
especially a janitorial services undertaking, were dans le domaine d’entretigggenetait exclue de

excluded from the application of section 45 L.C., that I'application de l'article 45 C.tr., une telle conclusion lui
conclusion would have meant that it did not even have aevi Méme d’avoira’ examiner le probhe de la
to consider the problem of continuity. contireuit”

Indeed, a reading dBibeault shows that when En effet, on constata la lecture de l'aat’
the issue was examined from the standpoint of th8ibeault qu’en examinant la question sous l'angle
transfer of an undertaking between subcontractors,  d'un transfert d’entreprise entre sous-traitants, seul
the only possible transfer in that case, since no cer-  transfert possible dans cettetaffattene que
tification had originally been granted in respect of la CSR@&ait pas originellement @& par une
the CSRO, this Court expressly recognized that the editation, notre Cour proit expressment la
application of s. 45 to the transfer of part of a  possibii€’ I'application de I'art. 4& Une con-
janitorial services undertaking was possible.  cession partielle dans le domaine de l'entretien
Beetz J. stated, at p. 1121: enagerA la page 1121, le juge Beetz indique :

In the case at bar, only an alienation or agreement to Eretespeule une aliation ou concession faite
operate made b\etco or MBD in favour of Services par Netco ou MBD a Services Ménagers Roy de cette
Ménagers Roy of that part of their undertaking con- partie de leur entreprise effact’entretien nehager
cerned with janitorial services in tt@SR.O. schools degcdoles de I£.SR.O. aurait @&clencle” une transmis-
would have caused a transfer of rights and obligations to sion de droits et d’obligations en vertu de I'art. 45 entre
be effected under s. 45 betwddetco andMBD on the  Netco et MBD d’'une part etServices Ménagers Roy
one hand andservices Ménagers Roy on the other. d’autre part. [Je souligne.]

[Emphasis added.]

Beetz J. clearly explained that the fact that no cer-  Le juge Beetz explique clairement que le fait que
tification had ever been granted in respect of the la CSRO n’ait ja#aidsste par une acedita-
CSRO was, in his view, the main obstacle to the tionaestn avis, I'obstacle principall’applica-
application of s. 45. He stated at pp. 1117-19: tion de l'art. 45. Aux pages 1117-1ddr,:il ~

For the purposes of interpreting s. 45, the requirement Aux fins de lietetiori de I'art. 45, laetessit’
of a relationship of control between the employer and d'un lien deotergritre I'employeur et I'entreprise
the undertaking seems to me to lead inevitably to two enamir€luctablement, me semble-t-#, deux conclu-
conclusions. First, the undertaking which is alienated or sions. Eremmeht, I'entreprise qui esteée ou con-
operated by another must be that of the employer ineddecdoitetre celle de I'employeur awgs de qui I'ac-
respect of whom the certification is issued or with editdtion est octr@€ ou avec qui la convention
whom the collective agreement is concluded. Second, collective est concluesrbemant, I'aknation ou la
the alienation or agreement must occur between the pre- concession dmiérsaptfe I'employeur pédent et
vious and the new employer. le nouvel employeur.

The C.SR.O. is not, and has never been, an employer as C.BR.O. n'est pas, et n'a jamait&, un employeur

defined by s. 1 of théabour Code: tel que le éfinit I'art. 1 duCode du travail :
1... 1...
(K) “employer” — anyone, including Her Majesty, k) «employeur» — quiconque, y compris Sa
who has work done by an employee; Magestit exdcuter un travail par un salayi’

The mere right to engage in an activity is not a basis for La simpledataltiorcer une actidt'tant qu’elle ne
concluding that an undertaking exists, while that right se etiserpas par I'affectation de saéwiou qu'elle
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has neither taken concrete form through the allocation n'est pas au moins eermaaeértificat d'acedita-

of personnel nor been formally recognized in the certifi- tion, ne permet pas de camdmirpgsence d'une
cate of certification. entreprise.
The only janitorial service undertaking that can be in La seule entreprise d’entretiagendont il puisse

guestion here is that of the subcontractors, that is, of thetre question est celle des sous-traitanta;a.celle des
“employers”, and the conclusion of the majority of the «employeurs», et I'onestasE a juste titre de la con-
Court to the contrary, in view of the wording of s. 45, clusion contraire de la majoritribunal en raison du
has rightly occasioned surprise (R. P. Gagnon, “L’article texte de l'art. 45 (R. P. Gagnon, «L’article 45 du Code
45 du Code du travail ags™ le jugement C.S.R. du travail epie jugement C.S.R. Outaouaike, cit.,
Outaouais”, loc. cit.,, at p. 156). As there was no linka la’p. 156). L'entreprise d’entretieneneger luietant
between the schoolboard and the janitorial serviceetrangre, il s’ensuit que I€.SR.O. ne pouvait ni I'ak-
undertaking, it follows that th€.SR.O. could neither ner ni la corder, ni, comme I'a soutenu le juge Morin,
alienate nor confer a right to operate it, nor, as JudgetreaTorigine du lien de droit entre les sous-traitants en
Morin maintained, be the source of a legal relation cause. [Je souligne.]

between the subcontractors in question. [Emphasis

added.]

In addition, the reasons of Beetz J. contain Par ailleurs, la €cision du juge Beetz contient 64
numerous passages indicating more generally that  de nombreux passages qui indiqeent glasa,
this Court did not intend, in that decision, to engfale que notre Cour n’entendait pas, par cette
exclude subcontracting from the application of ecidion, exclure la sous-traitance de I'application
s. 45. For example, at pp. 1059-60, Beetz J. repro-  de l'art. 45. C’est ainsi qu'aux p. 1059-1060, le
duced a passage froAdam v. Daniel Roy Ltée, juge Beetz reproduit un extrait de l'eridam c.
[1983] 1 S.C.R. 683, at pp. 688-89, in whichDaniel Roy Ltée, [1983] 1 R.C.S. 683. Il s'agit
Chouinard J., for the Court, outlined the history of  d'un passage dans lequel le juge Chaariard, ~
s. 45. On the question of the reasons that prompted ~ vant aux p. 688-689 au nom de la Cour, retrace
the enactment of the precursor to s. 45, & df0  I'historique de I'art. 45A propos des motifs ayant
the Labour Relations Act, Chouinard J. stated: entm&” l'adoption de l'anefre de lart. 45,
I'art. 10a de laLoi des relations ouvriéres, le juge
Chouinard indiquait :

In Centrale de chauffage Enr. v. Syndicat des Dans Centrale de chauffage Enr. c. Syndicat des
employés des ingtitutions religieuses de Chicoutimi Inc. employés des ingtitutions religieuses de Chicoutimi Inc.
et I'Hopital de Chicoutimi, [1970] R.D.T. 344, Donat et I'Hopital de Chicoutimi, [1970] R.D.T. 344, le juge
Quimper A.C.J. of the Labour Court explained, at en chef adjoint Donat Quimper du Tribunal du travail
pp. 347-48, the reasons justifying adoption of this article explique, aux pp. 347 et 348, les raisons qui ent justifi’

and the intent of the legislator: I'adoption de cet article et I'intentionedisl&teur:

[TRANSLATION] In the years that followed adoption Au cours deseasndui ont suivi I'adoption de la

of theLabour Relations Act in 1944, it became appar-  Loi sur les relations ouvrieres en 1944, il est apparu

ent that certain transfers of ownership and work trans- gue certains transferts deepedpransferts d’'ou-

fers had the effect of impeding the normal exercise of vrage avaient pour effet decfedma I'exercice

the right of association. In the case of a sale, unless normal du droit d’association. En cas de vente,

there was an agreement to the contrary the buyer had 'acheteumoins de convention au contraire,

no obligation either to the employees or to their asso- n'avait aucune obligation ni envers les, salari’

ciation. The certification or collective agreement envers leur association. eciitetion ou la conven-

binding on the former owner ceased to apply. tion collective qui liait I'ancien ptajpe” perdait

son effet.
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Similarly, the practice of certain employers of giv- Demg, la pratigue de certains employeurs de
ing work which was usually done in their own estab- cordigtes tiers I'e@Cution de travaux quetaient
lishments to third parties to do could interfere with an habituellement effectahs leur propretdblisse-
application for certification if the transaction was ment pouvait faire obsaagfe demande d'aexti-
accompanied by layoffs, and, in some cases, deprive tation si la transaction s’accompagnaitgeenhise °
the employees transferred to the service of the sub- et priver, leckgent, les empl®s transéiés au
contractor of the benefits of an existing or future service du sous-traitant des avantages de la conven-
agreement. Here again, the certification or agreement tion existamaténtervenir. Encore ici, I'acedita-
was effective only with regard to the principal tion ou la convention n'avait d'effet iegard de
employer. I'employeur principal.

These are the two (2) situations which the legisla- Ce soried deux (2) situations auxquelles le
tor sought to remedy by enacting the first paragraph egislateur a voulu porter rexdé eredictant le & ali-
of section 1@. [Emphasis added.] ed de l'article 18. [Je souligne.]

Furthermore, when he adopted the definition of an  De plus, lorsqu’il adoptfifatidh de I'entre-
undertaking developed by Judge LesagdMimde  prise €laboEe par le juge Lesage dans I'affaire
Amazone, supra, Beetz J. also cited with approval, Mode Amazone, précitée, le juge Beetz cite aussi

at p. 1105, the statement thatRANSLATION]  en I'approuvanta’la p. 1105, I'affirmation voulant
“[m]ost often, particularly where there is no opera- que «[lJa plupart du temps, surtout lorsqu’il ne
tion of the undertaking by a subcontractor, the  s'agit pas de concession en sous-traitance, I'entre-
undertaking may be said to be consti- prise exige pour sa constitution une addition vala-
tuted . . .because a sufficient number of those  ble de plusieurs composantes » (je souligne). Il est
components that permit the specific activities to be  donc clair que la jurisprudence de notre Cour n'ex-
conducted or carried out are present” (emphasis  clut pas I'application de I'artie$scas de sous-
added). It is therefore clear that the decisions of traitancemmal, pas plus ga’des cas de sous-

this Court do not rule out applying s. 45 to cases of  traitance en entregigagen, la Cour indiquant
subcontracting in general, any more than to cases  au contraire qu'une telle application est possible
of subcontracting of janitorial services, since the lorsque les circonstancest&gtpr”

Court indicated, on the contrary, that s. 45 may

apply in the appropriate circumstances.

Whether all or part of the operation is trans- QuU'il soit question de concession totale ou par-
ferred, the definition of an undertaking for the pur- tielle, #indfion d’'une entreprise, aux fins de
poses of s. 45 cannot be restricted to a list of func-  l'art. 45, ne peut se &miterliste de fonctions,
tions, but rather must be consistent with the  mais doibplsg” conformer T'approche orga-
organic approach adopted by Beetz JBibeault, nique adomé par le juge Beetz dans l'affaire
supra. On the other hand, it is also not possible tdBibeault. Par contre, on ne peut non plus ignorer
completely ignore similarity of functions in the  comgment la similitude des fonctions dans
analysis to determine whether the operation has Il'analyse \asefterminer si une concession a
been transferred. In that regard, Beetz J. wrote, at  eu Aieaet égard, le juge Beetectit, a la
p. 1101: p. 1101 :

Each undertaking consists of a series of different Chaque entreprise est eendhose efie délé-
components which together constitute an operational mengsahff qui constituent I'ensembleenationnel
entity. It goes without saying that one of these compo- de I'entreprise. Il va de soi qu’'unetntads est le
nents is the work done in the undertaking; but the spe- travail effeatusein de I'entreprise. Mais l'idestit”
cific identity of the undertaking is also determined by its pareécalide I'entreprise ressoegalement de®lé-
particular physical, intellectual, human, technical and ments physiques, intellectuels, humains, techniques et
legal components. [Emphasis added.] juridiques qui lui sont propres. [Je souligne.]
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He went on to say, at p. 1107: Et plus lanla’p. 1107 :
| repeat that similarity of functions is necessary to elete que la similitude desdhes est ecessaire
determine whether the essential elements of the under- lors de la recherche du maintien de I'entreprise dans ses

taking continue to exist, but it is a mistake to make thissléements essentiels, mais il est egatién faire le cri-

the absolute criterion for applying s. 45. In general thisere Bbsolu de l'application de l'art. 45. Ce enét'ne

criterion does not allow a distinction to be made perneeéglement pas de distinguer deux entreprises
between two rival undertakings. Similarity of functions rivales. La similitude des fonctions ne sethitrice

as such could only indicate continuity in an undertaking en soi d'une succession d’entreprise que dans la mesure
to the extent that the undertaking in question has nou l'emtreprise en question ne pedsfait pas d’autre

other special characteristic. caexistiqgue propre.
Instead of an unwarranted focus on a single factor, Au lieu de porteemreah’sur un seul facteur, le
the test of continuity in an undertaking requires identifi- test du maintien de I'entreprise suppose lidentification

cation of the essential elements of the undertaking, eldesents essentiels d’'une entreprise lesquels doivent
which must be found to exist to a sufficient degree in se retrouvercde faffisamment importante, chez le
the new employer’s operations. Each component must nouvel employeur. GHament doitetre ponéfé

be weighed according to its respective importance. If selon son importance respective. Sidee dieng

the clientele of a certain undertaking is by nature fluid, certaine entreprise est volatile, il sera samseoonrs”
the fact that the new purchaser has kept none of his que le nouveteagquiait retenu aucun client de son
predecessor's customers will not be significant. On the eddoesseurA 'opposé, une entreprise dont la camct”
other hand, an undertaking whose primary characteristic ristique principaleqspément exclusif sera trans-

is exclusive equipment will be transferred to a new mise chez un nouvel employeur en autant que ce dernier
employer only in so far as the latter has acquirger ait acquis entre autres le reg€l en question. [Je sou-
alia the equipment in question. [Emphasis added.] ligne.]

The principle set out iBibeault that the weight Le principe,enon& dans I'aret Bibeault, vou- 66

to be given to the different factors to be consid- lant que lesresd examiner, en vertu de la con-
ered, based on the organic definition of an under-  ception organique de l'entreprise, peiigsent ~
taking, varies depending on the specific circum-  @oésl’'de fapn difféerente selon les circons-
stances in an undertaking or an economic sector, tances parésutjui pevalent dans une entre-
has been adopted and applied in the subsequent prise ou dans un secteuesi'actiailleure®
decisions of this Court. lhester, supra, the Court  repris et applieuar la jurisprudence sidigiente
considered a provision that was, for our purposes, de notre Cour. Daesliatef, précité, la Cour
similar to s. 45, and that was in force in New-  examinait une disposition semblable, aux fins de la
foundland: s. 89(1) of théabour Relations Act,  présente discussior, I'art. 45 en vigueua Terre-
1977, S.N. 1977, c. 64. McLachlin J., as she then Neuve, le par. 89(Dalohwur Relations Act,

was, for the majority, noted that the criteria for1977, S.N. 1977, ch. 64. Le juge McLachlin, alors
identifying an undertaking and concluding that it  jugenps&; €crivant au nom de la majaFthote

has been transferred may vary depending on the  que lesesripermettant d’identifier une entre-

industry in question; at p. 677, she said: prise et de conalsmn transfert peuvent varier
en fonction de l'industrie concexa’et indiquea’
la p. 677 :

No single factor is determinative, since factors which Aucun facteur particulier etesimihant puisque cer-

are sufficient to support a successorship finding in one tains facteurs qui permettent de eolfegyniecation

type of industry may be insufficient in another. del'obligation du successeur dans un secteur industriel
peuventetre insuffisants dans un aaitr. .

McLachlin J. reviewed the responses of labour Le juge McLaehlidié la €action des tribunaux
boards to the construction industry, and noted, at  du travaildadadustrie de la construction et
p. 678, that application of traditional factors to the  natda p. 678, qu'une application des erés
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construction industry may “render it easy for a  traditionnels dans ce domaine aurait pu « aider cer-
contractor to erode the protection which successor-  tains entrepran@imer la protection des droits
ship provisions are meant to provide for bargain-  elgoaiation vise par les dispositions sur I'obli-
ing rights”. She then explained, also at p. 678: gation du successeur ». delige pehsuitea la
méme page :

In response to this type of tactic, labour boards began C'estpamséa’ce type de tactique que les com-
to apply different tests when examining successorship in missions du travail ont entrepris d’appliqueasrdss crit
the construction context. ddfents lorsqu’elles doiverdtudier des dispositions

sur l'obligation du successeur dans le contexte de la
construction.

In Lester, McLachlin J. took the view that even  Dans I'affaireLester, le juge McLachlin estimait
the specific tests applied by boards in the construc-  qmenés crigttes particuliers appligs par les
tion industry had not been followed. It was for this ~ commissions dans l'industrie de la construction
reason, and not because it is impossible to apply etaight pas respexst. C'est pour ce motif, et non
different tests in a specific industry or to conclude  parce gu'il est impossible d’appliquer desscrit’
that a transfer has occurred solely on the grounds erdiffs dans une industrieeggfique ou de con-
of a limited number of factors, that McLachlin J. climeun transfert en raison uniquement d’un
found, at p. 693, that it was patently unreasonable = nombre ldiéments, que le juge McLachlin a
in that case to apply s. 89(1) of thabour Rela-  conclu,a la p. 693, qu’ietait manifestementedai-
tions Act, 1977. This Court has therefore recog- sonnable dans cette affaire d'appliquer le
nized that administrative tribunals charged with  par. 89(1) . ahour Relations Act, 1977. Notre
applying provisions like s. 45 of tHeabour Code  Cour a donc reconnu que les tribunaux administra-
enjoy wide discretion in determining and weighing  tifs clargl’'appliquer des dispositions comme

the factors that apply in defining an undertaking, I'art. 43Cdde du travail posgdent une impor-
and are at liberty to develop specific tests to  tante marge de manceuvedgmburet pondrer
respond to the situation in a given industry. leseoes” applicablea la dfinition d'une entre-

prise, et sont libres dlaborer des cetres particu-
liers pour epondrea’la situation qui mvaut dans
une industrie doree.

This principle was also affirmed quite recently Ce principe a d’ailleursté confirme tout Ecem-
in Ajax, supra. In that case, the Town of Ajax had ment, dansdaijax, précitt. Dans cette affaire,
transferred the operation of its transit system to a  la ville d’Ajax avaitecanfine so@f privée,
private company, Charterways Transportation Ltd.  Charterways Transportation Ltd., I'exploitation de
The respondent union was certified with  soneys de transport en commun. Le syndicat
Charterways to represent the employees in ques- erdbaif acceditt aupes de Charterways pour
tion. The Town of Ajax, in respect of which no  repenter les empleg conceres. La ville
certification had ever been issued for the transit  d’Ajax, qui n'avait edlexenjamaiet vige par
system, unilaterally decided to terminate une editation pour le transport en commun,
Charterways’ contract and take over the operationecidd” unilatralement de mettre fia Son contrat
of its transit system itself. Charterways was forced et d'assumer eifeertiéxploitation de son sys-
to lay off the employees in question, a significant emée de transport. Charterways doit alors mettre °
number of whom were hired by the Town to per- pied les emplapnceres et un nombre impor-
form the same duties. McLachlin C.J., for the tant d’entre eux sontengagla ville pour ex’
majority of this Court, affrmed the decision of cuter leemes fonctions. La majogitde notre
Goudge J.A., for the Ontario Court of Appeal Cour, sous la plume du juge en chef McLachlin, a
(Ajax (Town) v. National Automobile, Aerospace  confirmé la dcision du juge Goudgecfivant au
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and Agricultural Implement Workers Union of  nom de la Cour d’appel de I'Ontaridjéx (Town)
Canada (CAW-Canada), Local 222 (1998), 41 c. National Automobile, Aerospace and Agricul-
O.R. (3d) 426), holding that the decision of thetural Implement Workers Union of Canada (CAW-
Ontario Labour Relations Board that the certifica-Canada), Local 222 (1998), 41 O.R. (3d) 426),
tion had been transferred was not patently unrea-  selon laquellecisiod” de la Commission des
sonable. The applicable legislation, s. 64 of the relations de travail de I'Ontario paahole,
Labour Relations Act, R.S.O. 1990, c. L.2, as transfert de l'aclitAtion n&tait pas manifeste-
amended by S.O. 1992, c. 21, s. 29, was, once mendisdhnable. La dispositionedislative
again, similar to s. 45 of tHeabour Code for our  applicable, I'art. 64 de laoi sur les relations de
purposes. travail, L.R.O. 1990, ch. L.2, tel que modifipar
L.O. 1992, ch. 21, art. 2%tdit encore une fois
semblable, aux fins de la ggénte discussiorg °
l'art. 45 duCode du travail.

The decision of the Court of Appeal contains the Or, on retrouve dans ladision de la Cour d'ap- 6%

following passage, at p. 433: pel,la p. 433, le passage suivant:

The Board found that the scope of the business engagetRADUCTION] Il en est ainsi, car la Commission atel’
in by Charterways for Ajax consisted primarily of the migue, vu KEchelle des responsabiiit’confées a
provision of this skilled work force to the Town and that Charterways et qui consistaient essentiellérnemt *
therefore this work force could be considered the mosa la municipalé” du personnel qualdj” ce personnel
valuable asset of that business. The importance to the quptfirrait bienefre considfé comme l'actif le
Town of the continuity and stability of this work force is plus important de I'entreprise. D’ailleurs, I'importance
reflected in the terms of the contract between the parties que la ville aedargeestation des services sans dis-
and in the results of the hiring done by the Town when it condineil la permanence des effectifs ressort des
took back the operation of the transit system. dispositions du contrat sigries deux parties et du
résultat des embauches effexa” par la municipadit”
lorsqu’elle a repris les @pations du transport en com-
mun.

In essence, the Board found that what was transferred En somme, aux yeux de la Commissioretée qui a ~
was not just the work formerly done by the Charterways teasfétait pas seulement le travailepgdemment
employees nor the employees themselves. There was the  effpetu’les empl®g de Charterways ou les
added value that came with the continuity, experience erepl@ix-neimes. Bien plus, il y avait aussi la
and stability of this work force. Hence, there was a rea- valeuregj@uté re@sentent la continutdu service,
sonable basis for the finding that what was transferred  dieepce et la permanence des effectifs. Elle avait
to Ajax was a significant part of the business which donc des motifs valables de conclure que e&qui a ~
Charterways conducted for Ajax. This finding was not  trassd’la ville constituait pour Charterways une par-
patently unreasonable. tie importante de son entreprise et cette conclusion

n'etait pas manifestemenemisonnable.

Once again, we see that this Court recognizes that  Encore une fois, on constate que notre Cour recon-
the tests that are to be applied in defining the con- 1t gaé les critftes applicables pourefihir la

cept of an undertaking, in the context of the trans-  notion d’entreprise, dans le cadre du transfert de
fer of certification, vary with the specific circum-  l'aefitation, varient en fonction des circons-
stances of each case. The transfer of a limited tances parésulle chaque affaire. Le transfert
number of components, such as the employees and  d'un nombres lid8éments, comme les

their functions, may be sufficient, pursuant to an  enmgdogt leurs fonctions, peut strer suffi-

organic definition of an undertaking, where those  sant, selon une conception organique de I'entre-
components are significant in comparison with the  prise, lorsque leur importance, par rapport aux
others. autregléments, est significative.
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It is therefore clear that neith8rbeault, supra,
nor the subsequent decisions of this Court establish

Il est donc clair que ni I'aet’Bibeault, précité,
ni la jurisprudencequsemE” de notre Cour

a rigid test for identifying an undertaking or part of etablit un criere rigide pour [lidentification

an undertaking for the purpose of applying s. 45 of
the Labour Code or similar provisions. The only

d’'une entreprise ou d'une partie d’entreprise dans

le cadre de I'application de I'art. 45Cdde du

requirement that those decisions impose is that amavail ou de dispositions semblables. La seule exi-

organic rather than a functional definition of an

undertaking be adopted, although in some cases

similarity of functions may still be decisive, where

the undertaking has no other special characteristics
minante, en l'absence d'autres caratijues

(Bibeault, at p. 1107).

gencee@qxr la jurisprudence est d’adopter une
conception organicptegpkitfonctionnelle de

I'entrepriseym’s’il demeure possible, dans cer-
tains cas, que la similitude des fonctietes-soit d”

propresa I'entreprise Bibeault, p. 1107).

With regard to subcontracting of janitorial ser-

En ce qui a traifi la sous-traitance en entretien

vices, afterBibeault, the Labour Court developed emager, le Tribunal du travailedabog, a la suite

tests to be used in order to make consistent deter-

minations as to whether the operation of part of an
undertaking has been transferred. The specific cri-
terion of the transfer of a right to operate, com-
bined with the similarity of the functions that form
part of the usual activities of the undertaking, may
be used to identify the cases in which the certifica-
tion must be transferred. This criterion does not
conflict with the definition of an undertaking
adopted inBibeault. On the contrary, Beetz J. spe-
cifically anticipated this possibility. At pp. 1115-
16, in examining the definition of operation by
another in civil law, he said:

The intent to give up the right of ownership or the
right to operate an undertaking is thus essential to the

detIBibgault, des crieres qui lui permettent
aterdiiner de fegn colerente si une conces-
sion partielle d’entreprise a eu lielereeparit’
ticulier du transfert d'un droit d’exploitation,
jume’la similitude de fonctions faisant partie
des agdivitabituelles de I'entreprise, permet
d'identifier les cad'ascCréditation doit etre
texdsf Ce crigfe ne contredit pas lafihition
de l'entreprise adeptians I'aef Bibeault. Au
contraire, le juge Beetz a esyprasspevu cette
possilalitAux pages 1115-1116, lorsqu’il exa-
mine &dikition de la concession en droit civil, il
indique :

La vaae” se epartir du droit de propeté ou du
droit d’exploitation de I'entreprise est donc essentielle *

existence of an alienation or operation by another. This
intent may be either immediate or conditional: it suf-

fices that the holder of the rights in the undertaking con-
sents to the acquisition of the ownership of the under-
taking or to its operation by another.

In 1970, inCentrale de Chauffage, supra, Associate

la survenance dematiahi’ou d’'une concession. Il

est de peu d'importance que cette walibnthne-
diate ou conditionnelle: il suffit que le titulaire des droits
dans I'entreprise caa$entpisition de la propeté

de I'entrepriseacaon exploitation par autrui.

@S 1970, le juge en chef adjoint Quimper donne dans

Chief Judge Quimper gave a definition of the wordsCentrale de chauffage, précit, une éfinition du mot

“operation by another” which has become classic (at
p. 239):

[TRANSLATION] The words OPERATION BY
ANOTHER...cannot be interpreted in the limited
sense of the granting of a privilege, benefit or favour.
Rather it must be given a broad meaning capable of
embracing every kind of subcontract, otherwise it
would be meaningless.

«concession» devenue classigpe 239):

Le motCONCESSION]. . .] ne sauraiefre interpete

dans le sens restreint d’octroi degeivii"avantage
ou de faveur. Il dait pedévoir un sens large qui
soit susceptiblesdmeat” toute forme de sous-

contrat, autrement il ne voudrait rien dire.
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For there to be operation by another, therefore, two Pour gu'il y ait concession, il faut donc deux condi-
conditions must exist: tions:

(1) the transfer of operations to a third party must 1° que le transfedrdtmpisa un tiers provienne
originate within the framework of the undertaking; de Emeur des cadres de I'entreprise; [Souligne-
[Emphasis added by Beetz J.] ment du juge Beetz.]

(2) the work transferred must be covered by a col- 2° que les travauxettansbient couverts par
lective agreement or certification. une convention collective ou par uned#etion.

Some two years later, Judge Beaudry also concluded Quelque deux ans plus tard, le juge Beaudry conclut
in Barnes Security Service Ltd. v. Association internati- aussi a la récessit” d'un lien juridique dans I'aet”

onale des machinistes et des travailleurs de I'aéroas- Barnes Security Service Ltd. ¢. Association internatio-
tronautique, local 2235, [1972] T.T. 1, at p. 12, that a nale des machinistes et des travailleurs de I’ aéroastro-

legal relation must exist: nautique, local 2235, [1972] T.T. 1,a la p. 12:

[TRANSLATION] In interpreting the words “operation Or dans l'intesgation du mot concession la ver-
by another” there does not appear to be any conflict sion anglaise lagpasatontradiction avec le sens
between the English and French meanings. Neither de I'expressia@aif@nNi I'une ni l'autre ne p¥’
assumes the idea of a sale, assignment or transfer of suppesedédvente, de cession, de transport de
movable or immovable property or of rights. On the petdrinobilére, ou immobikre ou de droits. Au
contrary, these expressions indicate the involvement contraire, ces expressions impliquent le fait d'un tiers
of a third party in the management, administration or dans la gestion, I'administration ecutier” des
performance of the operations of the undertaking, in eratpins de I'entreprise, en totalibu en partie par
whole or in part, by gratuitous or onerous contract. coamtré@re gratuit ou oereux”. [Je souligne.]

[Emphasis added.]

In my view, these passages make it clear that thd mon avis, il ressort clairement de ces passages
analysis done by Beetz J. envisages the possibility  que I'analyse du juge Beetz envisage lagpossibilit”
that operation by another of an undertaking may be  de concevoir la concession d’entreprise comme la
thought of as the transfer of a right to operate.  cession d'un droit d’exploitation. Loin d'avoir
Beetz J. certainly did not rule out this concept;ecarg cette conception, le juge Beetz indique plu-
rather, he said that s. 45 could have been applied iot que I'application de I'art. 45 auraté” possible

Bibeault if there had actually been a mutual agree-  dans I'afBiveault si un accord de voloatéon-

ment between the successive employers concern-  cernant la transmission d’un droit d’exploitation de
ing transfer of a right to operate the undertaking in  I'entreprise coreadtdit effectivement inter-
guestion. venu entre les employeurs successifs.

As Bastarache J. says at para. 143, a janitorial Il est vrai, comme l'indique le juge Bastarache/2
services undertaking may in fact consist of one or  au par. 143, qu’'une entreprise d’eneatgem’
more elements, apart from the functions, which  peut comporter un ou plusiEuents, outre les
could be transferred. In my view, however, the  fonctions, qui pourraient faire I'objet d'un trans-
labour commissioner and the Labour Court had the  fert. Ceperadambn“avis, le commissaire et le
authority, by virtue of thd_abour Code and the  Tribunal du travail avaient le pouvoir, en vertu du
decisions of this Court, to assess the respectiv€ode du travail et de la jurisprudence de notre
importance of the various components of the  Coweyaliier 'importance respective des diver-
undertaking and to conclude, in the circumstances  ses composantes de l'entreprise et de conclure,
with which we are concerned, that the transfer of a  dans les circonstances qui nous occupent, que le
right to operate, combined with the transfer of transfert d’un droit d’exploitation, guanetfans-
functions, was sufficient to result in s. 45 being  fert des fonctions, suffisait poumentfappli-
applied, under the organic definition of an under-  cation de l'art. 45 en vertu de la conception orga-
taking. nique de l'entreprise.
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1. The Centrality of the Part of the Undertaking 1. Le ceractessentiel de la partie d'entre-
Operated by Another in Relation to the Pur- prise edée’ par rapport la finalig de
pose of the Main Undertaking I'entreprise principale

At p. 63 of the judgmena quo, LeBel J.A. Le juge LeBel,a la p. 63 du jugement dont

noted that some Superior Court judges have inter-  appsisprque certains juges de la Couresup”
preted Bibeault to require that the part of the rieure ont intetfprl'arrét Bibeault comme exi-
undertaking operated by another be essential to the  geant que la partie d’entreprestecaoit
purposes of the undertaking in order for it to be  essentlla finalie de I'entreprise pour que
possible for the certification to be transferred. On  I'addgtion puissette trangéiée.A ce sujet, le

this point, LeBel J.A. stated (at p. 60): juge LeBel indiqada(p. 60) :
[TRANSLATION] Having adopted a flexible concept Ayant adopiie notion soupla [a fois du concept
both of the idea of an undertaking and, most impor- d’entreprise et, surtout, de celui de la concession par-

tantly, of the concept of operation by another of part of tielle, le Tribunal du travail, logiqguement, rejette la th”
an undertaking, the Labour Court logically rejected the rie de la BndétTentreprise. Celle-ci voudrait que
theory of the purpose of the undertaking, according to I'article 45 C.tr. ne s’appligadgasncession d'une
which section 45 L.C. does not apply to operation by aeti@imme I'entretien ariager puisqu’elle ne cons-
another of an activity like janitorial services since it is tituerait pas une pasigramte ou essentielle de I'en-
allegedly not an integral or essential part of the transfer- trepris@eadhnt Puisqu’elle ne participerait pada’

or’'s undertaking. Since according to this approach it is fmalk 'entreprise et ne serait pas directement affec-
not connected with the purpose of the undertaking and isea ta production de profits et I'exploitation propre-

not directly involved in generating profits or in the ment dite de I'entreprise, I'article 45 C.tr. ne s’y appli-
actual operation of the undertaking, section 45 L.C. querait pas.

would not apply to it.

LeBel J.A. was of the view that this requirement Or, selon le juge LeBel, cette exigence n’est pas
was not adopted iBibeault (p. 54). On the con- erion&e dans I'aefBibeault (p. 54). Au contraire,
trary, that case presupposes that a transfer of the  e¢tpasuppose que la concession partielle en
operation of a part of an undertaking involving  ramgid’entretien mniager en milieu scolaire est
janitorial services is possible in the education sec-  possible, alemsengue cette actigith’est pas
tor, even though that activity is not directly related  directemestdlila finali¢ de I'entreprise.
to the purpose of the undertaking.

| do not believe that this Court has ever stated Je pense en effet que notre Cour n’a jamais
that the only instance in which a certification will  affemque seule une partie essentielle d'une
be transferred is where the operation of an essen-  entreprise peut faire I'objet d’'une concession pou-
tial part of an undertaking is transferred. In  vant engrle transfert de I'aceditation. Il est
Bibeault, supra, at p. 1107, Beetz J. did refer to  vrai que dansdtaBibeault, p. 1107, le juge
continuity or preservation of “the essential ele- Beetz parle de I'existence et du maintien de I'en-
ments” of the undertaking, and it was in that con-  treprise « danseléagents essentiels ». C'est
text that he said that the importance of the various  dans ce contexte qu’il indique que l'importance
elements will vary with the circumstances, so that,  des delénsents variera selon les circonstances,
for example, the fluidity of the clientele could la volaglitle la cliergle pouvant, par exemple,
make this element lose all significance. When  faire perdre toute pertiascedacteur. Lorsque
Beetz J. referred to the essential elements of the le juge Beetz paglérdests essentiels de I'en-
undertaking, clearly he meant the various elements  treprise, il est clair qu'il fait allusion auendff’
that may be used to characterize an undertakinglémeénts qui permettent de camtér une entre-
such as its activities, employees, equipment or  prise, comme leseactlest” emplas, le mad:
know-how. At that time there was simply no need  riel ou le savoir-faireethib’aucunement ques-
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to determine whether, where part of the operation  di@e moment deetérminer si, dans un cas de
was transferred, the portion of the activities trans-  concession partielle, le secteur eactingte
ferred had to be essential to the purpose of the  detr&itessentied la fin poursuivie par I'en-
undertaking as a whole. The only requirement laid  semble de I'entreprise. La seule exigeaqgmpos’
down byBibeault is actually that the elements that  letrBibeault est plutt que leseléments qui
characterize the essence of the part of the under-  edsactf 'essence de la partie d’entreprise en
taking in question be transferred. That case does cause soien¢réan€fét aef ne limite pas la
not limit transfer of the operation of part of an  possibilié concession partielle aux parties cen-
undertaking to cases in which the central parts of trales de I'entreprise.

the undertaking are transferred.

In Lester, supra, McLachlin J. said, at p. 676, Dans l'argt Lester, précit, le juge McLachlin 76
concerning the requirements that apply with  indicquéa p. 676a propos des exigences appli-
respect to the transfer of part of an undertaking in  cables eermate transfert partiel d’entreprise
Canadian law, that “[r]ather, a discernable part of  en droit canadien, qu'« [i]l faot glitine par-
the business must be disposed of” (emphasis tie identifiable de I'entreprise snde ali{je
added). That case therefore also does not adopt a  souligne). On ne retrouve donc pas non plus dans
test of necessity in relation to the purpose of the  ceatt &afoption d’'un critte de mcessi” par
undertaking as a whole. rappatla finalig de 'ensemble de I'entreprise.

In the case at bar, Judge Prud’homme con- Dans le cas qui nous occupe, le juge Pru’’
cluded, at pp. 500-501, that janitorial services are  d’homme, aux p. 500-501, conclut que I'entretien
an essential part of the undertaking in that, while enager constitue une partie essentielle de I'entre-
they are not the most important part, they contrib-  prise, en ce sens que, bien qu'il ne soit pas la partie
ute with the other activities to the purpose of the la plus importante, il participe avec les autres acti-
undertaking and are permanently, rather than eswdtla finalie de I'entreprise et se rattache de
exceptionally, associated with the undertaking. cofapermanente, plttu’accidentellea I'entre-

That approach in no way conflicts wiBibeault,  prise. Cette approche ne contredit aucunement I'ar-

supra, nor is it inconsistent with the subsequent et Bibeault, précité, pas plus d'ailleurs qu’elle ne

decisions of this Court. va 'encontre de la jurisprudence sabsénte de
notre Cour.

2. The Autonomy of the Part of the Undertaking 2. L’autonomie de la partie d’entreprise conc’
Operated by Another in Relation to the Main eedpar rappora I'entreprise principale
Undertaking

Where the main characteristic of the part of the Lorsque, comme en I'espé, la caraetistique 8

undertaking operated by another consists, as it  principale de la partie d’entreprisdearumi-

does in this case, of the specific right to operate on  siste dans un droit d'exploitaticial spés

the premises of the main undertaking, it clearly locaux de I'entreprise principale, on comprend

cannot enjoy wholly autonomous existence. In  qu'elle ne peut avoir une existenceteomsplt’

Lester, supra, McLachlin J. briefly considered the  autonome. Dans dlatréster, précitt, le juge

issue of the degree of autonomy the transferee = McLachlin se penelenbenit sur la question

must receive in order to conclude that a transfer of  dueddgritonomie qui doietre conéré au con-

an undertaking has in fact taken place. At pp. 676-  cessionnaire pour que I'on puisse conclure qu’un

77, she explained the generally accepted position  transfert d’entrepriselleshent intervenu. Elle

in Canadian law: explique, aux p. 676-677, la positierégalement
accepte en droit canadien :



79

620 IVANHOE INC. V. UFCW, LOCAL 500 Arbour J. [2001] 2 S.C.R.

As Adams, in his texiCanadian Labour Law (1985), at Comme l'aedrit l'auteur Adams dans son ouvrage

p. 414, states in concluding a review of the law fromCanadian Labour Law (1985),a la p. 414, au terme

various jurisdictions: “In virtually all cases where a sale d'un examen du droit applicable dans divers ressorts:

of part of a business has been found, a separate antRADUCTION] «Dans pratiquement tous les casl'oh a

identifiable part of the predecessor's operations has caniclwente d’'une partie d’'une entreprise, il y a eu

been transferred”. Adams continues at p. 415: transfert d'une partie distincte et identifiablerdes op”
tions du pedécesseur». L'auteur poursud,la p. 415:

What is clear from all these cases is that what must be TRADUCTION] Il ressort clairement de toutes ces

transferred is a portion of the business capable of affaires que ce gefrddiahséfé, c’est une partie
being defined and identified as a functioning entity de l'entreprise qui ekat d&finie et identifée
that is viable in itself or sufficiently distinguishable to comme une eerfbitictionnelle qui est viable par
be severable from the whole. ellemé ou qui peut suffisammeetré distingee

pour pouvoiretre retrancké de I'ensemble.

Because a business is not merely a collection of assets, Puisqu’une entreprmntemius que la seule accu-
the vital consideration “is whether the transferee has mulatieterd&nts d’actif, la question essentielle °
acquired from the transferrer a functional economic PORRXDUCTION] «est de savoir si le cessionnaire a
vehicle”: Metropolitan Parking Inc., supra, at p. 209. acquis duedant un instrumentconomique fonction-
nel»: Metropolitan Parking Inc., précité, a la p. 209.

In interpreting an enactment that refers to trans- Le Tribunal du travail, intergtant une disposi-
fer of the operation of part of an undertaking, the tiagidlative qui eferea la concession partielle
Labour Court has developed a specific approach to  d’entreprise, a ajuanélabog une approche
the autonomy test. LeBel J.A. described the court's  parieuface au cere de I'autonomie. Le juge
reasoning as follows (at p. 60): LeBalla p. 60, dtrit le raisonnement du tribu-

nal :

[TRANSLATION] Where there is a transfer of operation of Dans le cas de la concession partielle, une association
part of an undertaking, a close association remains, evegtroite” subsiste, ame si le travail s'ecute @sormais

though the work is now done under the direction of sous la direction d’'un autre employeur . . .

another employer. . . .

The test of the creation of a viable, functional or opera- Lereritle cgation d’'un instrumenéconomique via-

tional economic entity, which was used, for example, in ble, fonctionnel eratigrinel, tel qu'on le retrouve

the decision of the Ontario Labour Relations Board in notamment eutdiahs une etision de I'Ontario
Canadian Union of Public Employees and Metropolitan Labour Relations Board, dans I'affai@anadian Union

Parking Inc. (1980) 1 C.L.R.B.R. 197 and ihester of Public Employees and Metropolitan Parking Inc.

(W.W.) (1978) Ltd., is not understood in strictly eco- (1980) 1 C.L.R.B.R. 197 et danet/laester (W.W.)

nomic terms. Rather, it is analysed on the basis of th€l978) Ltd., ne se comprend pas en termes strictement
cohesion of the components of the part of the undertakecondmiques. Il s’analyse phitSur la base de la ceh”

ing, their constitution as an autonomous and organized sion des composantes de la partie d’entreprise, de leur
economic entity generating activities or requiring the constitution en une écitomique autonome, struc-
hiring of staff @yndicat national des employés  turée, qui engendrent des actdtou exigent 'engage-
municipaux d'lberville v. Ville d'lberville, T.T. ment de personnelSfndicat national des employés
Montréal 500-28-000011-916, May 16, 1991 (D.T.E.municipaux d'Iberville c. Ville d'lberville, T.T.
91T-712), p. 21 of the judgment). In the case of support Maht500-28-000011-916, le 6 mai 1991 (D.T.E.
services benefiting the entire undertaking, the view of 91T-712), p. 21 du jugement). Dans le cas des activit’
the Labour Court is that theabour Code does not de soutieml’ensemble de I'entreprise, selon le Tribunal
require that the transferred part of the undertaking be du trava@bde du travail n'exige pas que la partie
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capable of being sold or be completely economically
viable as an autonomous unitl.( p. 7 of the judgment;
Syndicat des employés des commissions scolaires de la
régionale Chauveau (C.SN.) v. Groupe Admari inc.,
[1991] T.T. 351, 357-58).

In the view of the Labour Court, therefore,
[TRANSLATION] “it is of the essence of operation by
another of part of the undertaking that its activities
continue to be carried on within the fold of the
central undertaking that provides it with its iden-

tity”, as Judge Lesage, then Associate Chief Judge,

said in Luc Construction, supra, at pp. 592-93.
However, the Labour Court will still take the

d’entrepriseeddmcsoit susceptible de vente ou tota-

lement viakdednomiquement, dedan autonomeld.,
p. 7 du jugementSyndicat des employés des commis-
sions scolaires de la régionale Chauveau (C.SN.) c.
Groupe Admari inc., [1991] T.T. 351, 357-358).

Ainsi, pour le Tribunal du travail, « [i]l est de 80
'essence de la concession partielle de I'entreprise

gue ses astiggmeurent dans le giron de I'en-

treprise centrale qui lui donne son identification »,

comme l'indique le juge Lesage, alors juge en chef
adjoint, dans l'dftmir€onstruction, précite,

p. 592-593. Cependant, I'autonomie demeure un
enie dont le tribunal tient compte. Le juge LeBel

autonomy test into account. LeBel J.A. wrote (atecrita la p. 62 :

p. 62):

[TRANSLATION] In the view of the Labour Court, how-
ever, the concept of operation by another of an under-
taking requires that a sufficient degree of autonomy be
given to the transferee, which must be legally indepen-
dent and be responsible for the work performed by its
employees, even if it is subject to administrative or legal
control under the contract by which the operation was
transferred.

That is the approach that Judge Prud’homme
adopted in this case, at pp. 500-501, in concluding
that the operation of the part of lvanhoe’s under-
taking concerned with janitorial services had been
transferred but was still integrated into the main
undertaking, and was directly involved in its activ-
ities. Otherwise, there could be no transfer of the
operation of part of an undertaking’s support activ-

ities. That approach is a reasonable interpretation
qui ne contredit pas I'aet"Bibeault, précitc. Par

of s. 45 which does not conflict witBibeault,
supra. Furthermore, the reasoning of the Labour

Court is a reasonable adaptation of the tests devel-

Pour le Tribunal du travail, la notion de concession
d’entreprise exige toutefois I'attribution déusuflegr”
fisant d’autonomie au concessionnaire. Il faut qu’il con-
serve uepeindance juridique et demeure responsa-

ble du trawegugxpar ses empleg, néme s'il est
assajeltis’ contiles administratifs ou juridiques en

vertu du contrat de concession.

Il s’agit de I'approche que le juge Prud’homme®l

a agglign’l'espcCe, aux p. 500-501, pour con-
clure que la partie de I'entreprise d’lvanhoe consa-

eed I'entretien nehager aett cone€dée, mais

demeusegyirga I'entreprise principale, partici-
pant directeradatvie de celle-ci. Autrement, la
concession partielle degackvioutiea I'en-
treprise estagit impossible. Cette approche
constitue uneetdégor raisonnable de I'art. 45

ailleurs, le raisonnement du Tribunal du travail
constitue une adaptation raisonnable a droit qu”

oped by this Court in its analysis of the legislation ecdi$ des crireselabogs par notre Cour dans le

in force in the other Canadian provinces to Quebec
law. That interpretation falls within the specialized
jurisdiction of the Labour Court and allows for the
rational application of s. 45 in the respect of the
transfer of the operation of the undertaking’s sup-
port activities.

cadre de son analyse des dispositions en vigueur
dans les autres provinces canadiennes. Une telle
intetption se situex Tinterieur de la comp’
teneeiafiE€e du Tribunal du travail et permet

une application rationnelle de rlart. 45 dans le

domaine des concessions enaeratilactivies de

soutiena I'entreprise principale.
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(i) Legal Relationship (i) Lien de droit

The determination that the certification had to Le fait de prononcer le transfert de I'aedita-
be transferred to the four new contractors when the  tion aux quatre nouveaux entrepréarpis-
contract with Moderne expired does not conflict  tion du contrat conclu avec Moderrepurier”
with the requirement that there be a legal relation-  pas I'exigence d’un lien de droit entre employeurs
ship between successive employers, which was  successifsee dans 'aef Bibeault, précite.
laid down inBibeault, supra. With respect to the Le juge LeBdl,propos de la #orie de laefro-
theory of retrocession developed by the Labour cesdmoEe par le Tribunal du travagcfit, a
Court, LeBel J.A. wrote, at p. 69: la p. 69:

[TRANSLATION] The approach taken by the Labour Cette approche du Tribunal du travail metqara”
Court does not seem, first, to have been ruled out by d’'abore:qzae” par I'aret Bibeault. Tel qu'on I'a
Bibeault. As noted here, that case involved a situation in e g3t ce dernier aet’visait une situationwl’accrédi-
which certification had been granted only with respect  tation n'a#iaccorée qua I'egard du sous-traitant.
to the subcontractor. In this case, the certification was Dang$emrdossier, I'aceditation avait d’'abor@étt
first granted in respect of Ivanhoe itself (Alain Barr” émise a I'egard d’lvanhoe erhe (Alain Bare, « La

“La sous-traitance de l'article 45 du Code du travail sous-traitance et I'article 45 du Code du tramil apr’
apes l'affaire C.S.R.0.”, (1991) 3€. de D. 179, 216). I'affaire C.S.R.O. », (1991) & de D. 179, 216). [Je
[Emphasis added.] souligne.]

This is indeed a fundamental factual distinction as |l s'agit en effet d’une distinction factuelle fonda-

a result of which we may not treat this case as sim-  mentale qui nous interdit de traitesdatepr”
ply involving a direct application of the principles  affaire comme un simple cas d'application des
laid down inBibeault. principeselabogs dans I'affaireBibeault.

As Professor Baer'stated (“La sous-traitance et La théorie de la efrocession, selon laquelle une
l'article 45 du Code du travail apes l'affaire  acceditation qui visait initialement un donneur
C.S.R.0.” (1991), 3Z. de D. 179, at pp. 223-24), d’ouvrage demeure en suspens chez lui pendant la
the theory of retrocession, according to which a edud’une concession, poetré ensuite transf’
certification originally granted in respect of the eeraux sous-traitants successifs, agiglaboge
transferor remains with it, but is temporarily inac- par le Tribunal du travail bien avanetl'arr”
tive during the period of operation by another andBibeault, précitt, comme l'indique le professeur
is then transferred to the successive subcontractors, e Baird sous-traitance et l'article 45 Qade
was developed by the Labour Court well beforedu travail apes l'affaire C.S.R.0. » (1991), 32
Bibeault, supra. Before the 1975 decision itack de D. 179, p. 223-224). Avant l'agt” Jack
Schwartz, supra, the Labour Court required that Schwartz, précit, rendu en 1975, le tribunal exi-
there be a legal relationship between successive  geait dgsemqmmé d'un lien de droit entre
employers. When the certification was originally =~ employeurs successifs. Lorsque editation
granted in respect of a subcontractor, the Labougtait originellemenefmise chez un sous-traitant, le
Court was of the view that this requirement pre-  tribunal jugeait que cette exigence faisait obstacle
vented s. 45 from applying when there was a transa I'application de I'art. 45 lors d’une concessin °
fer to a new subcontractor. On the other hand, un nouveau sous-traitant. Par contre, lorsque l'ac-
where the certification was initially granted in edifation visait au epart le donneur d’ouvrage, il
respect of the transferor of the operation, the court  concluait au transfert de eelleus les sous-
was of the view that it had to be transferred to all  traitants successifs, en vertu @eria t€ la
successive subcontractors by virtue of the theoryetrocession (voitJnion des employés de service,
of retrocession (se&nion des employés de ser-  section locale 298 c. Syndicat national des
vice, section locale 298 v. Syndicat national des  employés de la Commission scolaire régionale de
employés de la Commission scolaire régionale de  Baie-des-Chaleurs, [1973] T.T. 332). Plus tard, les
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Baie-des-Chaleurs, [1973] T.T. 332). Subse-

membres du tribunal ayane@dhla conception

qguently, the members of the Labour Court who hagtlab6ge dans I'affaireJack Schwartz, voulant

adopted the approach developedlagk Schwartz
holding that a legal relationship is not necessary
ceased to distinguish between the two situations,
since certification could then be transferred in both
cases.

Bibeault did not address cases in which the cer-
tification was originally granted in respect of the
party which had contracted out the work. On the
contrary, the entire analysis was based on identify-
ing the undertaking that has been subject to a
transfer of operation resulting in the application of
s. 45. At p. 1117, Beetz J. said that for the pur-
poses of s. 45, “the undertaking which is alienated
or operated by another must be that of the
employer in respect of whom the certification is
issued or with whom the collective agreement is
concluded” and at p. 1118, he stated:

Whatever the merits in terms of purely economic analy-

gu’un lien de droit ne soit pagcéssaire, ont cass’

de distinguer ces deux situationeditatimn’
pouearbdsetre transgfée dans un cas comme
dans l'autre.

L’affaire Bibeault ne portait pas sur les cas ' 84

donneur d'ouvrefgt originellement vis” par
l'editetion. Au contraire, I'ensemble de
'analyse estdad’ I'identification de I'entre-
prise qui fait I'objet de la concessiomaentra™
'application de l'art.Ad& page 1117, le juge
Beetz indiqgue qu'aux fins de l'art. 45, «l'entre-
prise qui esfaldu conede doitetre celle de
'employeur esupté qui l'acaditation est
ocE®yOu avec qui la convention collective est
conclueavletp. 1118, il mcise :

Quel que soiefitenen termes d’'analyse purement

sis of the argument that the janitorial services undertakeconémique de I'argument selon lequel I'entreprise

ing is that of theC.SR.O. because it is “the party that in
reality gives out the work”, this argument finds no place
in the context of collective bargaining. Collective bar-

d’entretienemager est celle de 1€.SRO. parce
gu'elle est ef@gable donneur d'ouvrage», dans le
contexte dedaciation collective, cette gtention se

gaining, and indeed labour law, is concerned with evelg hors de propos. Lagbciation collective, voire le

labour relations, that is, with the relations between the
employer and the employees. TB&SR.O. is not, and

droit du travail, a trait aux relatiorses\wiest-

dire aux relations entre 'employeur et ses empldyd

has never been, an employer as defined by s. 1 of the.SR.O. n'est pas, et n'a jamaite, un employeur tel

Labour Code. . . . [Emphasis added.]

que leefitiit I'art. 1 du Code du travail. .. [Je sou-

ligne.]

He went on to say, at p. 1119:

The only janitorial service undertaking that can be in

Et plus lanla’p. 1119:

La seule entreprise d’entretiagendont il puisse

guestion here is that of the subcontractors, that is, of thetre question est celle des sous-traitanta;a.celle des

“employers . .. As there was no link between the

«employeurs» [. . .] L'entreprise d’entregeagef lui

schoolboard and the janitorial service undertaking, itetantetrangere, il s’ensuit que I€.SR.O. ne pouvait ni

follows that theC.SR.O. could neither alienate nor con-
fer a right to operate it, nor, as Judge Morin maintained,

be the source of a legal relation between the subcontrac-

tors in question. [Emphasis added.]

Thus, in Bibeault, the only undertaking that
could be operated by another or alienated, for the

purposes of s. 45, was the part of the subcontrac-

tors’ undertaking which was concerned with the
janitorial services for the CSRO’s schools and

which was never operated by the CSRO as an
travail, celle-ci n'ayant jamaigtt vige par une

employer for the purposes of thebour Code,

Ainsi, dans l'affaireBibeault, la seule entreprise

lakiér ni la coneder, ni, comme I'a soutenu le juge
Metire & I'origine du lien de droit entre les sous-
traitants en cause. [Je souligne.]

85

qui poatraitconedée ou akmnée, aux fins de
I'aretd§, cette partie de I'entreprise des sous-
traitantsetpit consa@éa l'entretien degcoles
de la CSRO et qui ne fut jamaisexxplaitla
CSRO en tant qu’'employeur auxCiode diu
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since there had never been a certification granted edication. Or, les sous-traitants n’ayant pas
in respect of the CSRO. Because the subcontrac- edémzEtte partie de leur entreprigeun autre
tors had not transferred that part of their undertak-  employeur, elle a tout simplemert’ egisséra
ing to another employer, the certification had sim-  I'expiration du contrat lesallan€SRO. Le juge
ply ceased to exist when the contract between them  Badt,p: 1124, citant la p. 278 de l'affaire
and the CSRO expired. Beetz J., at p. 1124, quotMontcalm Carpets Specialists, précitee, indique :

ing from p. 278 ofMontcalm Carpets Specialists,

supra, said:

The certification inexorably follows the fate of an L'aeditation suit inexorablement le sort de I'entre-
undertaking whose viability depends on a contract, prise dont la @ati#lignd d’'un contrat lorsqu’aucun
when no part of the undertaking survives in the operaelémént de I'entreprise ne survit aeprd’un nouvel
tions of a new employer following termination of the employeur saite terminaison du contrat:

contract:

[TRANSLATION] The fate and the existence of a cer- Le sort et I'existence d’'uneditation, comme le
tification, like the fate and existence of an agreement, sort et I'existence d’une conventiorgssbrelix
are linked to those of the undertaking covered by the de l'entreprise pa cette aceditation et cette
certification and agreement: the fate of the appellant’s convention: le sort deditatioh et de la conven-
certification and agreement here was linked to that of tion de I'appakinici lié a I'entreprise de la mise-
the undertaking of the mis en cause at the owner’'s en-cause chez letpi@prét c’est ainsi que I'ap-
premises, and this is what appellant understood and pelant I'a pu et voulu dans le temps dedita accr’
intended when the certification was in effect. The tion. L'entreprise n’existait que pour un temgs limit”
undertaking only existed for a limited time: obviously ce qui s'y rattachait s’en estefrévidemment,
everything associated with it was also ephemeral. aptsirere. Cette entreprise cessant ou disparais-
When this undertaking ceased or disappeared, and sant, et rien ne faisant office de pont entre celle-ci et
there was nothing to act as a bridge between it and une autre pouvant s’ensuivre par ¢éa delnt”
some other undertaking which might, through the mise-en-cause, etiiation et la convention de
actions of the mis en cause, come after it, the appel- I'appelant chez la mise-en-cause se sesisaOsV”
lant’s certification and agreement on the premises of objet.” [Premier soulignemeeat d@u&me souli-
the mis en cause became invalid. [First emphasis gnement dans l'original.]
added; second emphasis in original.]
He went on to say, at p. 1126 : Et plus l@nla’p. 1126 :
| have already noted the ephemeral nature of the certifi- djai ebuligre’ le caraare éplémeére de l'accedita-
cation associated with an undertaking, or part thereof, tion qui se rattaahe entreprise oa une partie de
whose existence is limited by a contract. The certifica- I'entreprise dont I'existence est kimith contrat.

tion becomes inapplicable once the contract expires and Editation devient sans objet effectiesddque le

no essential part of the undertaking is passed on to a contrat expire et qekumant ‘essentiel de I'entre-

new employer. [Emphasis added.] prise n'est transanisn ‘nouvel employeur. [Je sou-
ligne.]

In Bibeault, the CSRO itself did not own a  Dans l'affaireBibeault, la CSRO elle-raine ne
janitorial services undertaking within the meaning  pds#’ pas d’entreprise d’entretierenager au
of s. 45. The legal relationships which successively  sens de l'art. 45. Les liens de droit I'unissant suc-
existed between it and the various subcontractors  cessivement aux divers sous-traitants ne pouvaient
could therefore not lead to the transfer of a certifi-  donc pas seeritréier le transfert d’'une aast”
cation that had never applied to the CSRO. Nor did  ditation qui ne l'avait jama& Yia"CSRO ne
the CSRO have the legal authority to transfer the  gqu#spas non plus le pouvoir juridique de con-
undertaking belonging to its subcontractors to new edec’I'entreprise de ses sous-traitaatsle nou-
employers. Beetz J. wrote, at p. 1113: veaux employédula.page 1113, le juge Beetz

écrit :
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Alienation and operation by another are defined in terms
of the relation between the holder of a right and the per-
son who acquires the use of it. It is apparent that only
someone who enjoys a right of ownership can alienate

drialion et la concession sefidissent en fonction
du lien qui unétémtdir d’'un droitr'celui qui en
acquiert l'usage. Il est manifeste que seule la personne
jouissant du droit deetprpprit akner I'entreprise

his undertaking. [Emphasis added.]

Hence, inBibeault, the certification could not
have applied to the new subcontractor, since the
former subcontractors had not transferred the oper-
ation of their undertaking to it. The CSRO itself
was simply incapable of transferring the operation
of the undertaking within the meaning of s. 45,
since it had never owned it. The requirement that
there be a legal relationship between the former
employer and the new employer must therefore be
analysed having regard to the principle that the
undertaking which is alienated or operated by
another is the one that belongs to the employer in
respect of which the certification was granted. As
Professor Bam, supra, stated, at p. 218, the situa-
tion is completely different where the certification
applies to the party that contracted out the work:

[TRANSLATION] While the transfer that is to occur

En somme, dans l'affairBibeault, le nouveau

gu'elle eoes [Je souligne.]

87

sous-traitant ne pouvetitepas par I'accedi-
tation, puisque les sous-tradatsnts ne lui

avaient pas emndéur entreprise. La CSRO,

gaaite, ne pouvait tout simplement pas @&nc’

der d’entreprise au sens de l'art. 45, n'en ayant
jamaiegask’exigence d'un lien de droit entre
'employa@gent et le nouvel employeur doit
donc s'analyetumere du principe voulant

gue I'entreprise sur laquelle patatiai ou la
concession soit celle de I'employeas demui
Baliation est accoe#. Comme lindique le
professeue Bao cit., p. 218, la situation est

comtphent modifie lorsque I'acaditation vise
le donneur d’ouvrage :

Si la concession devant intervenir entre « I'employeur

between “the former employer and the new employer” edfént et le nouvel employeur » doit avoir pour objet

must relate to “the undertakjn . . of the employer in
respect of which the certification was granted”, there is
no doubt that the Supreme Court in no way contem-

plated, where a change of subcontractors occurs, the sit-

uation where the certification was granted in respect of

« I'entreprise [. . .] de 'employeur apde qui I'aca-

ditation est eetsgyil ne fait pas de doute que la

Coueswgri’a nullement envisaglors d’'un change-
ment de sous-traitants, la situation edédatiaocr’

oetrayipes du donneur d’ouvrage, I'employeuepr”

the party that contracted out the work, since the formeredeif nEtant nullement en mesure, dans cette situation,

employer is in no way capable in that situation of trans-

de transmettre un droit quelconque dans I'entreprise du

ferring any right whatsoever in the undertaking belong-

donneur d’'ouvrage. [Je souligne.]

ing to the party that contracted out the work. [Emphasis
added.]

Thus we see that the situation in this case is On constate donc que la situation qui nou88

clearly different from the situation in respect of
which Beetz J. had to rule Bibeault. In this case

it is the transfer of the operation of the undertaking
belonging to Ilvanhoe, the transferor, and not the
undertaking belonging to its subcontractor,
Moderne, that must be identified. That being the

case, the legal relationships between lvanhoe and
its successive subcontractors become extremely

relevant. In addition, the former employer,

occupe en despse distingue clairement de celle
sur laquelle le juge Beetz amate prononcer dans

laff@ibeault. Dans le cas qui nous occupe,
c’est la concession de I'entreprise d’lvanhoe, le
donneur d'ouvrage, et non celle de l'entreprise de
son sous-traitant, Moderne, qu’il faut identifier.
Les liens de droit unissant &varba®Us-trai-
tants successifs deviesrlerg Hautement per-

tinents. De plus, I'employeemgent, en l'es-

Moderne, is not the one that has the authority in ecepModerne, n'est pas ici celui quétidnt le

this case, when its contract expires, to transfer the
operation of the undertaking which is relevant for
the purposes of s. 45, that is, the undertaking

powvdixpiration de son contrat, de ceder
I'entreprise pertinente aux fins de l'art. 45, soit
celle d'lvanhoe. Pour donnen difdet de
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belonging to lvanhoe. To give effect to the purpose  l'art. 45 dagee telle situation, qui de tolggi-

of s. 45 in a situation of this nature, which evi-  dence n'a japfistudiée par notre Cour dans le
dently has never been considered by this Court in  epésgribunal du travail elabog la ttéorie de

the past, the Labour Court developed the theory of etl@eéssion. Cette conception s’explique facile-
retrocession. That concept is easily explained once  ment lorsqu’on comprend la nature juridique d’une
the legal nature of operation by another is under-  conces8ia®e sujet, le professeur Barroc.

stood. On this point, Professor Baslpra, wrote,  cit., écrit,a la p. 218 :

at p. 218:
[TRANSLATION] When the operation of an undertaking is Lors d’'une concession d’entreprise, 'emplegewc’
transferred, the employer transfers to another, on a tem- profit d'un tiers, sur une base temporaire, un droit d'ex-

porary basis, a right to operate a part — or even the ploitation d’'une partie — voire de ka tetdlt son
whole — of its undertaking. Can it be argued in such a entreprise. Pewgtendse, dans ce cas, que I'ach”
case that the certification completely ceases to have tation cesseetmmwpii d’'avoir effeta I'egard de
effect with respect to the transferor employer? [Empha- 'employedest? [Je souligne.]

sis added.]

The writer concludes, at pp. 218-23, that it is actu-  L'auteur conclut, aux p. 218-223, qu'’il est effecti-
ally impossible for the transfer of operation of an  vement impossible qu'une concession d’entreprise
undertaking, the essential characteristic of which is  qui a pour eesdicfie essentielle effe tempo-

that it is temporary, to operate, in and of itself, to  raire puassie seule mettre fin dedan perma-
permanently terminate the certification. In the  neatel’acciéditation. Dans la etision dont
judgmenta quo, LeBel J.A. said (at p. 72) : appel, le juge LeBel indigua p. 72 :

[TRANSLATION] A temporary transfer of operation Une concession temporaire imidmuéois la trans-
implies both the transfer of rights and obligations to the mission de droits et d’obligations au concessionnaire et
transferee and the retrocession of those rights when the etréeession de cesemies droits la fin de la conces-
transfer terminates. [Emphasis added.] sion. [Je souligne.]

Ivanhoe used a consensual juridical act to trans- En effet, c’'est par le truchement d'un acte juri-
fer the right to operate part of its undertaking to  dique consensuel qu’'lvanhoe a tahdodierhe
Moderne for a fixed period of time. Moderne le droit d’exploitation d’'une partie de son entre-
therefore agreed at the outset that lvanhoe would  prise pour uee dtermirée. Moderne a donc
take back the right to operate its undertaking when  consestied@parta ce qu’lvanhoe redevienne
the transfer expired. Since lvanhoe had never per- titulaire du droit d’exploitation de son erdreprise
manently divested itself of its undertaking, it could  I'expiration de la concession. lvanhoetaet s’
not have divested itself of the certification associ- jamajsadie de son entreprise deda,perma-
ated with that undertaking. When it took back its  nente, elle ne pouvait non plapastrdie I'ac-
rights, when the contract expired, the certification edidtion I8ea celle-ci. Lorsqu’elle a repris ses
was reactivated in respect of it and was then trans-  daoitexpiration du contrat, I'aceditation a
ferred to the new contractors. repris vie chez elle, mitg énsuite transfée

aux nouveaux entrepreneurs.

In the case at bar, Ivanhoe decided not to take En I'esgece, lvanhoe a choisi de ne pas repren-
back the operation of its janitorial undertaking dre I'exploitation de son entreprise d'entretien
when the first transfer expired. IBibeault, ménager I'expiration d'une prenaire concession.
Beetz J. concluded that the mere fact that the  Danst'Bibeault, le juge Beetz avait conclu
CSRO could have decided to perform the janitorial  que le simple fait que la CSRO auradiger d”
services itself was insufficient to conclude that  d'effectuer ebeamTentretien rmahager retait
there was a legal relationship among its various  pas suffisant pour camclorben de droit entre
subcontractors. At p. 1118, he wrote: ses divers sous-traitamdéspage 1118, ikcrit ;
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The mere right to engage in an activity is not a basis for
concluding that an undertaking exists, while that right
has neither taken concrete form through the allocation

La simpledataltiorcer une actit’tant qu’elle ne
se etiserpas par I'affectation de satwiou qu’'elle
n'est pas du moins eermaarértificat d'acedita-

of personnel nor been formally recognized in the certifi-
cate of certification. [Emphasis added.]

In the instant case, however, the undertaking that
was originally transferred pursuant to s. 45 was
indeed Ivanhoe’s undertaking, and the activity in

tion, ne permet pas de comdmrpgsence d'une
entreprise. [Je souligne.]

Cependant, dans le cas qui nous occupe, l'entre-
priseemecau dpart en vertu de I'art. 4&tdit
bien celle d’lvanhoe et l'acivit’causeetait

guestion was duly set out in the certificate of certi- uméht consae€ au certificat d'aceditation.

fication. Unlike the CSRO, Ivanhoe was the owner

of an undertaking within the meaning of s. 45. In

those circumstances, it was reasonable for the
Labour Court to find that lvanhoe’s legal capacity

to take back the operation of its undertaking,

which had been the subject of the certification in

the first place, when a transfer expired was suffi-
cient to give it the legal authority to transfer the

operation of that undertaking to the new contrac-
tors, with the result that s. 45 applied.

We know that in addition to requiring a legal
relationship  between successive employers,
Bibeault defined, at p. 1115, alienation or opera-
tion by another as the voluntary transfer of a right.
That requirement had to be qualified by both the
Quebec Court of Appeal and the Labour Court, in

order to respond to the situations that subsequently

arose. For example, iCollines-de-lI’ Outaouais,

Contraireraelat CSRO, Ivanhoetait titulaire
d’'une entreprise au sens de l'art. 45. Dans ces cir-
constanet laisonnable pour le Tribunal du
travail de conclure que la efaguitdique
d’'lvanhoe de reprendre I'exploitation de son entre-
prise,eqpad sujetta 1'acciéditation,a I'expira-
tion d’'une concession suffisait pour erecdaf
pouvoir juridique deed®rcCette entreprise aux
nouveaux entrepreneunsiaentadisi I'applica-
tion de lart. 45.
On sait que I'aet Bibeault, en plus d’exiger un 91
lien de droit entre employeurs sucedssifsa d”
la p. 1115¢ehaliion ou la concession comme la
transmission volontaire d’'un droit. Cette exigence
u&tdé nuaneé tant par la Cour d’appel du u’
bec que par le Tribunal du travailepondné
aux situations qui seesemtes par la suite.

Par exemple, dans I'atrCollines-de-I' Outaouais,

supra, in which judgment was rendered on the eqit, rendu le e jour que la etfision dont

same day as the decisianquo, both Zerbisias J.

(ad hoc), at p. 107, and LeBel J.A., at p. 110, con-
cluded that the legal relationship required in order
for s. 45 to apply may be imposed by the legisla-
ture when it provides for the succession of one
municipal organization to another. In general,

however, a mutual agreement between the succes-

sive employers will be necessary, as was held in
Bibeault and the subsequent decisions of the
Labour Court. In this case, the retrocession of the
undertaking is the result precisely of such mutual

agreement. The temporary nature of the transfer to

Moderne does not admit of any other conclusion.

appel, tant le juge Zerbisashoc), a la p. 107,

gue le juge LeBHE,p. 110, ont conclu que le
lien de droit requis pour l'application de I'art. 45
pteat impos”par le €gislateur lorsqu’il mEvoit
la succession d’'une organisation muaicipale °
autre. Cependantcale ggrgrale, I'intervention
d’'un accord de aritetles employeurs qui se
eslertt” sera ectessaire, comme |'aetErmiré
dBRibeault et la jurisprudence subglente du
Tribunal du travail. Erd&sia etrocession de
'entrepeselte pecisment de cet accord de
\@ldetcara@re temporaire de la concession
eftecien faveur de Moderne ne peut nous per-

mettre aucune autre conclusion.

Hence, the interpretation by the Labour Court of
the requirement that there be a legal relationship
between successive employers and of its applica-
tion to situations in which a certification has been

En somme, linterfation que fait le Tribunal 92
du travail de I'exigence d'un lien de droit entre
employeurs successifs et de son application aux
situatiane@lonneur d’ouvrage est gipar une
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granted in respect of the transferor is a reasonable editaion constitue un exercice raisonnable de
exercise of its specialized jurisdiction. The  sa cetapCe seialige. L'approche du tribunal
approach taken by the Labour Court does not con-  ne contredit pas$ Bdoedult et se situe claire-

flict with Bibeault and clearly falls within its juris-  ment dans les limites de sa ebtemge, puis-
diction, since its aim is to give effect to the pur-  qu’elle ds#onner effet 'objet de I'art. 45 tout

pose of s. 45, while taking into account the reality  en tenant compteed@ssr commerciales qu'il

of the business practices it is addressing. The the-  vise.closighde la efrocession permet en effet

ory of retrocession makes it possible to ensure that evit@¥ que des employeurs puissent serébde
employers cannot permanently rid themselves of coriapermanente des aeditations les visant par

the certifications that apply to them by engaging in  le biais de simples concessions temporaires, ce qui
mere temporary transfers of operation, which  serait contraire aux objets de l'art. 45. Dans la
would be contrary to the purposes of s. 45. In the ecigibn dont appel, le juge LeBetrita la p. 72:
judgmenta quo, LeBel J.A. wrote (at p. 72):

[TRANSLATION] In addition, at the level of the policy in De plus, sur le plan de la politique d’application de la
relation to the application of labour legislation, rejection egislation du travail, le rejet du principe dtrocession

of the principle of retrocession and successive transfers et de transmissions successives aurafdescams’
would have potentially serious consequences for the sta- potentiellement graves sur ka deasbdd@ditations

bility of certifications and the objective of continuity et I'objectif de maintien recleepar” I'application du
promoted by the application of theabour Code. It Code du travail. Il permettrait, en effet,a’ des
would, in effect, enable employers to rid themselves of employeurs debseraSser des aeditations et des
certifications and collective agreements by engaging in conventions collectives par la concession successive
successive transfers of operation of undertakings (see d’entrepriseCénaiergerie C.D.J. (Québec) inc. c.
Conciergerie C.D.J. (Québec) inc. v. Fraternitt  Fraternité canadienne des cheminots, employés de
canadienne des cheminots, employés de transports et transports et autres ouvriers, section locale 277, T.T.
autres ouvriers, section locale 277, T.T. Quebec 200- Qebec 200-28-000007-92, le 2 juin 1992 (D.T.E. 92T-
28-000007-92, June 2, 1992 (D.T.E. 92T-1043), p. 28 of 1043), p. 28 du jugemesyndodat des travailleurs

the judgment; se8yndicat des travailleurs du Holiday =~ du Holiday Inn Se-Foy (C.SN.) c. Prime Hospitality

Inn Se-Foy (C.SN.) v. Prime Hospitality Inc., [1991] Inc., [1991] T.T. 40, 46).

T.T. 40, 46).

It was in fact for these reasons that Judge C'est d'ailleurs ces motifs qu'invoque en l'es-
Prud’homme concluded at pp. 501-2 tB#teault  péce le juge Prud’homme, aux p. 501-502, lors-
did not hold that a transferor to which a certifica-  qu'il conclut quedtaBibeault n'a pasehon&
tion applied may rid itself of that certification by  qu’'un donneur d’ouvrage paf une acedita-
successively transferring the operation of its under-  tion peut s'ertieh conedant son entreprise
taking to two subcontractors. According to Judge  deux sous-traitantsale §accessive. Une telle
Prud’homme, that approach would result in  approche imetrat selon le juge Prud’homme
[TRANSLATION] “precarious certification” and the  une «egdrig de I'acceditation » et une «atili-
“indefensible gutting of section 45" which could  sation aéfetidable de I'article 45» que notre
not have been the intention of this Court. Cour n’aurait pu avoir I'intentionege. cr’

Furthermore, the cases decided by this Court Par ailleurs, la jurisprudence que notre Cour a
sinceBibeault have confirmed that the question of  rendue depuist&ibeault, est venue confirmer
whether an undertaking has been transferred must  queeterme d'un transfert d’entreprise doit
be analysed using flexible tests that are, for the  s’analyser en vertuedescsibuples, qui sont en
most part, to be assessed by the administrative  majeure parties Ri$appeciation des tribu-
tribunals responsible for the matter. Ajax, supra,  naux administratifs congténts. Dans I'aat’Ajax,
McLachlin C.J. wrote, at para. 2: quié, le juge en chef McLachliectit, au par. 2 :
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In my view, the historical and functional connection A mon avis, le lien historique et fonctionnel qui existe

between Charterways and the Town of Ajax constitutes

entre Charterways et la ville d’Ajax consiiée un ~

evidence upon which the Board would rationally have

ment de preuve sur lequel la Commission pouvait rai-

based its conclusion of successorship. | would agree

sonnablement fonder sa corecllisixistence de

with Goudge J.A. that the conclusion of the Board was

I'obligation du successeur. Je conviens avec le juge

not “clearly irrational”.

Goudge que la conclusion de la Commissietait’pas

«clairement irrationnelle».

Goudge J.A., whose reasons were affirmed in their
entirety by the majority of this Court, stated, at

Le juge Goudge, dont les magis amtfirmes
emment par la majoatde notre Cour, indi-

p. 432: quaita’la p. 432:

The conclusion that these facts constitute a sale agRADJCTION] La conclusion selon laquelle les faituf

defined by s. 64 is not “clearly irrational”. It does not nis constituent une vente aux termes de l'art. 64 n'est
give the section a patently unreasonable interpretation. pas «clairement irrationnelle». Elle ne permet pas de
The statutory definition is inclusive: “sells’ includes donreercet article une intergtation manifestement

leases, transfers and any other manner of disposition”.eraigbnnable. La efinition de la loi est englobante:
Because of the remedial purpose of s. 64, namely the «vend» s’entend en outre des termes «loue» et

preservation of bargaining rights, this definition is to be
given a broad and liberal interpretation. Moreover, it is
not required that the transfer take any particular legal
form nor take place by way of legal transaction. In

« texesh, et de «tout autre mode dalation ».
Compte tenu de I'@matateur de l'art. 64, c’eat"
dire de conserver les dragodation, cette afini-

tion dui¢ interpetée de fagn large et libfale. Qui

W. W. Lester, supra, at pp. 674-75, McLachlin J. put it

plus est, il n’est nullementeexyigé 'alénation d'une

this way:

entreprise adopte une forme juridique pargceliou

procde d'un acte juridique. Dans I'atiV. W. Lester,

précité, aux pp. 674 et 675, le juge McLachliregse:

In keeping with the purpose of successorship provi-
sions — to protect the permanence of bargaining
rights — labour boards have interpreted “disposition”
broadly to include almost any mode of transfer and

En accord avec ladepas’les dispositions sur
I'obligation du successeur egepriat permanence
des droitsedeaiation — les commissions du tra-
vail ont élaritexpression « adination » une inter-

have not relied on technical legal forms of business

etapion large embrassant pratiquement tout mode de

transactions. As explained by the Ontario Board in
United Seelworkers of America v. Thorco Manufac-
turing Ltd. (1965), 65 C.L.L.C. 116,052, an expansive
definition accords with the purpose of the section —
to preserve bargaining rights regardless of the legal
form of the transaction which puts bargaining rights
in jeopardy. [Emphasis added.]

Thus, even where there is no formal juridical act of
transfer, this Court has found that it was not
patently unreasonable to conclude that the certifi-

cation had to be transferred. The specific business
relationship that existed between the successive

employers was sufficient to allow the Board to find
that part of the undertaking had been transferred.

transfert, sans se fonder sur la forme juridique parti-
culiere des ogrations commerciales. Comme l'a
ex@ida’ Commission de I'Ontario dans I'affaire
United Seelworkers of America v. Thorco Manufac-
turing Ltd. (1965), 65 CLLC { 16,052, unefifiition
extensive correspond au but de la disposition — con-
server les droitsafgaiation peu importe la forme
juridique de l'ogration qui les met enepil. [Je sou-
ligne.]

Aingghma’en I'absence d’'un acte juridique for-
mel de transfert, notre Cour a conclu ejaill n’”
pas manifestemeisatinable de prononcer le
transfert deetldation. La relation commer-
ciale pateujui existait entre les employeurs
successifis Suffisante pour permettada Com-
mission de conclure qu’'une partie de I'entreprise

avait ét¢ trans€rée.
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In addition, as McLachlin J. pointed out lies- De plus, comme le souligne le juge McLachlin
ter, supra, at p. 675, it was decided Mational  dans I'affaire Lester, précitte, p. 675, il aet
Bank of Canada v. Retail Clerks International  décidé dans I'aret Banque Nationale du Canada c.
Union, [1984] 1 S.C.R. 269, that a provision simi- Union internationale des employés de commerce,

lar to s. 45 of theLabour Code, s. 144 of the [1984] 1 R.C.S. 269, qu’une disposition semblable
Canada Labour Code, R.S.C. 1970, c. L-1, which a T'art. 45 duCode du travail, soit I'art. 144 du

defined “sell” to include “the lease, transfer andCode canadien du travail, S.R.C. 1970, ch. L-1,

other disposition of the business”, could also apply

to a case involving the merger of two branches of
the same bank where a unionized branch had been
closed and its operations transferred to a non-

unionized branch. Even though the provision in
guestion did not refer to merger or changes within
an undertaking, this Court found that the expres-

efingssait la « vente » comme incluant «la
location, le transfert et tout autre aeteiitedi’

de I'entreprise », pouvait aussi s’a@ppliqueey
de fusion entre deux succursales efo@e m”
banque, la succursale smdigantt fernge
et semtipns trangfféesa une succursale non
symdigalors neine que la disposition en cause

sions “transfer” and *“other disposition” could
cover the situation in question.

ne mentionnait pas la fusion ou les changements
effeefid I'intérieur d’'une entreprise, notre Cour
a jug que les termes « transfert » et «tout autre
acte d'alénation » pouvaient inclure le cas sous
étude.

In the circumstances, it seems clear that the Dans ces circonstances, il me semble clair que le

Labour Court could reasonably find in this case
that when the contract with Moderne expired,
Ivanhoe took back responsibility for its undertak-
ing and was once again bound by the certification.
The fact that there was no formal juridical act of
alienation when the transfer of operation to
Moderne expired is not an insurmountable barrier
to transfer of the certification, since the transfer of
operation of an undertaking which results in s. 45
applying can take different legal forms. In the

instant case, the undertaking was transferred by
way of a retrocession agreed upon by the parties in
advance at the time the term of the transfer was

negotiated.

Furthermore, Professor Barsupra, at pp. 223-

29, believes that the theory of retrocession does

not conflict withBibeault and is a logical approach
that makes it possible to maintain stable collective
labour relations.
approved by R. P. Gagnon, who wroteLadroit
du travail du Québec: pratiques et théories (4th
ed. 1999), at p. 338:

[TRANSLATION] Alienation and, frequently, operation
by another of an undertaking may eventually lead to ret-
rocession of the undertaking. Where a certification has

Tribunal du travail pouvait raisonnablement con-
clure, dans dsepté affaire, qu’'lvanhoe avait
repris la responsathdison entreprisel’expira-
tion du contrat avec Moderne et se trouvait de nou-
vealeeigar l'acceditation. L'absence d’acte
formel diaditiona’ I'expiration de la concession
en faveur de Moderne ne constitue pas un obstacle
insurmontable au transfert deditatanh, puis-
que la concession d’entrepriseantiapplica-
tion de l'art. 45 peut prendreretdif€s formes
juridiques. Erd®sfEntreprise até transérée
par le biais @ioeession sur laquelle les par-
tetaistit entendues 'avance au moment de

dterminer la dwé de la concession.

Par ailleurs, le professeur Beytoc. cit., p. 223-

229, evagigie la thérie de laefrocession ne

contredit pas EarBibeault et constitue une

approche logigue qui permet de maintenir la stabi-

Retrocession has also been e dés$ rapports collectifs de travail. Letroces-
sion est aussi acceyg par I'auteur R. P. Gagnon,
qui indique, dan&e droit du travail du Québec :
pratiques et théories (4¢ éd. 1999), p. 338

L'ahation et, souvent, la concession de I'entreprise
pewaitiellement donner liea sa etrocession.
Esepce d'une aceditation qui lie I'employeur

been granted with respect to the transferor employer andedant’et qui se trouve transmise par I'article 45 chez un
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is transferred by section 45 to a new employer, the end
of the transfer will result in the transferred activities

nouvel employeur, la fin de la concessierartesa’

aa@witonetEes sous le couvert de 'aedifation qui

again falling under the certification that originally

les visait originellement. Ueaation ou une conces-

applied to them. A subsequent alienation or transfer to
another operator will result in section 45 again applying
between the transferor and that operator. [Emphasis
added.]

To give effect to the purpose of s. 45 in cases
involving the temporary transfer of the operation
of an undertaking, the Labour Court developed the
concept of potential employer, which is tied to the
concept of retrocession. That notion explains why
it is not necessary, in order for a new transfer to
result in s. 45 being applied, for the party that con-
tracted out the work to actually take back the oper-
ation of the part of the undertaking that had been

transferred. The mere fact that the transferor has

the legal authority to operate the undertaking,
combined with the existence of a certification that
applied to it in the first place, is sufficient. This is

an approach that enables s. 45 to be adapted to the

concrete situations to which it applies. Indeed, this
type of reasoning is not new in Quebec civil law.
Numerous legal fictions have been expressly cre-
ated by law, for example in the civil law institu-
tions of substitution (see arts. 1218-G%.Q. and

G. Briere, Donations, substitutions et fiducie

(1988), at pp. 221-64) and stipulation for another

tutions civilistes de
art. 1218-125%C.c.Q. et G. Brere, Donations,
substitutions et fiducie (1988), p. 221-264) et de la

si@rialte a un autre exploitantegienchera une
nouvelle application de I'article 45 ermtdan ef ce
dernier. [Je souligne.]

Pour donner effed I'objet de I'art. 45 faca des 98
concessions temporaires d’entreprise, le Tribunal

du travalaboE le concept de I'employeur
potentieh kkelui de laetrocession. C’est pour-

quoi il nest passsaire que le donneur d'ou-
vrage reprenne, dans les faits, I'exploitation de la
partie d’'entreprised&@npour qu’une nouvelle
concession puisseinexntrBpplication de

l'art. 45. Le simple faitdrirdle pouvoir juri-

dique d'exploiter I'entreprises julaglEsence

d’'une editation visant au epart le donneur

d’ouvrage, suffit. Il s’agit d’'une approche qui per-
met d'adapter l'art. 45 aux situationsetamcr

gu'il vise. Ce type de raisonnement n’est d’ailleurs
pas nouveau en droit ekdlcqgis. Il existe en

effet de nombreuses fictions juridigesss cr’

expres® par la loi, par exemple dans les insti-
la substitution (voir les

stipulation pour autrui (voir les art. 1444-1450

(see arts. 1444-50.C.Q., and J.-L. Baudouin and C.c.Q. et J.-L. Baudouin et P.-G. Jobibes obli-
P.-G. Jobin,Les obligations (5th ed. 1998), at gations (5¢ éd. 1998), p. 386-393).

pp. 386-93).

Other legal fictions have been wholly or partly D’autres fictions juridiques oraté ceées, tota- 29

created by the courts. For example, General
Motors Products of Canada Ltd. v. Kravitz, [1979]

lement ou partiellement, par les tribunaux. Par
exemple, dans I'atGeneral Motors Products of

1 S.C.R. 790, this Court took the view that the sell-Canada Ltd. c. Kravitz, [1979] 1 R.C.S. 790, notre

er's warranty of quality was an accessory to the
property and was transferred with it on successive
sales. Accordingly, the subsequent buyers could
invoke the contractual warranty of quality against
the manufacturer, even though they did not con-
tract directly with it (see P.-G. Jobiha vente

dans le Code civil du Québec (1993), at pp. 138-
43; J. Edwardsl.a garantie de qualité du vendeur

Cour @ guig la garantie de qualitiu vendeur
constituait un accessoire dudbtégntetnsmise
avec lui lors des ventes successives. Ainsi, le sous-

a&cquf d’'un bien peut invoquer la garantie con-

tractuelle deequdiencontre du fabricant, alors

méme qgu'il n'a pas contragtdirectement avec lui
(voir P.-G. Jobiba vente dans le Code civil du
Québec (1993), p. 138-143; J. Edwardsy garan-

en droit québécois (1998), at pp. 71-83). Other- tie de qualite du vendeur en droit québécois

wise, that warranty could only have had effect
between the contracting parties, by virtue of the
principle of privity of contracts which holds that a

(1998), p. 71-83). Autrement, une telle garantie

n'aurait pu valoir qu'entre les parties contrac-

tantes, en vertu du principe de la reldésiton-
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contract does not affect third persons (art. 1440 trats, portant que les contrats ne peuvent avoir
C.C.Q.). As a result of the principle established in  d’effet quant aux tiers (art. @44D.). Grice au

Kravitz and now codified in art. 144@.C.Q., the  principeetabli dans l'amt Kravitz, aujourd’hui
contractual warranty of quality is able to properly  cad#i’l'art. 1442C.c.Q., la garantie contrac-
perform its function of protecting the buyer of tuelle de qealigut remplir agjuatement sa
property. fonction de protection de I'aareur d'un bien.

100 |n the law of persons, this Court held, in En droit des personnes, notre Cour a inejqu’

Montreal Tramways Co. v. Léveillg, [1933] S.C.R.  dans l'aet"Montreal Tramways Co. c. Léveillg,
456, that a child born alive and viable could main-  [1933] R.C.S. 456, qu'un eerfaitamt et viable
tain an action in its own name for damages against  pouvait poursuivre en son nom propre la personne
the person who caused the injury sustained by itin  lui ayane aausiommage pendant la grossesse,
its pre-natal state, even though in the civil law  alomma’qu’en droit civil, la personnaditjuri-
legal personality cannot exist until birth (see also  dique ne peut exisgrpgtir de la naissance
Dobson (Litigation Guardian of) v. Dobson, [1999]  (voir aussDobson (Tuteur a I’instance de) c. Dob-
2 S.C.R. 753, at paras. 13-18). In that case, thison, [1999] 2 R.C.S. 753, par. 13-18). Notre Cour
Court recognized the existence of the civil law a alors reconnu l'existence du principe de droit
principle that when a child is born alive and viable,  civil voulant que, lorsque I'enfanvigant et
its legal personality is retroactive to the date of viable, sa persenpalitique €etroagit au jour
conception, through a legal fiction that operates de la conception, par le biais d’'une fiction juri-
only for the benefit of the child and can never be  dique quier®mu’en faveur de I'enfant et ne
used against it (sée. Deleury and D. Goubale  peut jamaisefre invogee contre lui (voirE.
droit des personnes physiques (2nd ed. 1997), at  Deleury et D. Goubhedroit des personnes phy-
pp. 11-17). This principle is expressly recognizedsiques (2¢ éd. 1997), p. 11-17). Ce principe est
by the legislature in certain fields, such as succes-  exgnesg reconnu par ledislateur dans cer-
sions (art. 617C.C.Q.), substitution (art. 1242 tains domaines, comme ceux des successions
C.C.Q), trusts (art. 127€.C.Q.), gifts (art. 1814  (art. 617C.c.Q.), des substitutions (art. 1242
C.C.Q) and insurance of persons (art. 2447C.c.Q.), des fiducies (art. 1278.c.Q.), des dona-
C.C.Q)). In Montreal Tramways, supra, this Court  tions (art. 181€.c.Q.) et de I'assurance de per-
recognized that even where the rule had not been  sonnes (art.C21@7). Dans I'argt Montreal
generally codified, legal personality can be retro-Tramways, précitt, notre Cour a reconnu que,
active to the date of conception whenever this is em@’en I'absence de codificatioengfale de la
required in the interests of a child born alive and egle, la personnatt’juridique peut efroagir au
viable. jour de la conception chaque fois que &iét'd’'un

enfant @ vivant et viable I'exige.

101 From this brief overview of some of the legal Ce bref survol de quelques-unes des fictions

fictions that are found in civil law, we may observe  juridiques qui font partie du droit civil nous permet
that when the Labour Court developed the theory  de constater que, lorsdatiba 1a tr€orie de la

of retrocession it was not only following a prag- etrocession, le Tribunal du travail s’est non seule-
matic and functional approach that enabled effect = ment coef@érmuhe approche pragmatique et

to be given to the purpose of s. 45, but also adopt-  fonctionnelle permettant de donren’elget °

ing a civil law approach in order to determine the  de l'art. 45, mais a ausseé ag@pépproche civi-

effects of successive transfers of operation of an  liste peterrdiner les effets des concessions
undertaking. The Labour Court therefore respected  successives d’entreprise. Le Tribunal du travail a
the broader context in which it must function, bas-  donc su respecter le contexte plus large dans lequel
ing its approach on the specific legal system in il doit fonctionner, s'inspirant cen®ysté droit

force in Quebec, from which the concepts of alien-  particulier en vigueur eloe@ud’' @’ les concepts



[2001] 2 R.C.S.

IVANHOE INC. C. TUAC, SECTION LOCALE 500 Le juge Arbour

633

ation and operation by another used in s. 45 are
derived, as Beetz J. clearly explainedBibeault,
supra, at pp. 1097 and 1112-13.

deeration et de la concession d’entreprise

employgsa l'art. 45 sont ties, comme I'a claire-
ment expéige’juge Beetz dans I'atrBibeault,

précité, p. 1097 et 1112-1113.

(b) The Transfer of the Collective Agreement

Generally speaking, transfer of both the collec-

De facon ¢grérale, une éCision constatant la

(b) Le sort de la convention collective

102

tive agreement and the certification will follow eseénce d'une aiiation ou d'une concession

from a decision finding that an undertaking has

been alienated or is being operated by another. The

purpose of s. 45 is to protect not only collective
bargaining rights but also, where circumstances
permit, the individual rights of employees to have
their working conditions safeguarded. Adam,

supra, at pp. 694-95, Chouinard J. for the Court,
described the goals contemplated by s. 45 (then
s. 36):

The fact remains that the certification and agreement
also confer rights on the employees themselves, and | do
not see anything in the wording of s. 36 to justify the

d’'entreprise inatele transfert la fois de la
convention collective et deditaton. En

effet, I'art. 45 giggoEger non seulement des
droits collectifeglacidtion, mais aussi, lorsque

les circonstances le permettent, les droits indivi-

duels des salas au maintien de leurs conditions
de travail. Danet’Adam, précité, p. 694-695,

le juge Chouiearith du nom de la Cour, les

buts recherels’ par I'art. 45 (alors I'art. 36) :

Il n’en reste pas moins quegitatton et la conven-
tioerenhBussi des droits aux saaréux-refnes et

rien dans le texte de I'art. 36 ne m¢uptidiat I'af-

statement that “the protection [...] is given to the

firmation que «la protection [. . .] esgtedblmsSsocia-

employee association only”.

tion de saariiniquements».

Section 36 seeks to encourage the stability of employ-

L'article 36 chartoriser la stabili’de I'emploi

ment and prevent the disruption of labour relations, and a em@cher le diféglement des relations du travalil,

to protect the rights of the union and the rights of the
employees in the event of a change in the management

aing groEger les droits de I'association de sasari’
et les droits de ceux-ci du fait d'un changement dans la

or organization of the undertaking .[Emphasis
added.]

The most common way of protecting employees’
rights will be to transfer the collective agreement
guaranteeing their working conditions and job
security to the new employer.

souvent assypar le
employeur de la convention collective garantissant
les conditions de travail eedar# d’emploi.

direction ou l'organisation de I'entrepris .[Je sou-
ligne.]

La protection des droits deessalard le plus
transfert au nouvel

In this case, however, both the labour commis- En I'espece, cependant, tant le commissaire qﬁ%?’

sioner and the Labour Court declined to transfer
the collective agreement signed with Moderne to
the new employers. As we saw, the Labour Court
took the view that the undertaking transferred to
the contractors was Ivanhoe’s rather than its sub-
contractor’s. It therefore held that the agreement
signed with Moderne became invalid when its con-
tract expired, and could not be transferred to the
new contractors. Furthermore, according to clause
25.01 of the last agreement signed with lvanhoe,
that agreement expired on May 22, 1989. Thus, at

le Tribunal du travail onerdtugfangfer la
convention collectiveeesignéc Moderne aux
nouveaux entrepreneurs. Comme on I'a vu, le Tri-
bunal du travail juge que I'entrepriseéepaak
entrepreneurs est celle d’lvantiogueutélle

de son sous-traitant. llecercsichc que la con-
ventimgonEe avec Moderne est devenue
cadadeepiration de son contrat et n'a ptré
Eaesfux nouveaux entrepreneurs. De plus, la
derrgonvention sigr€ avec lvanhoe expirait,

selon sa clause 25.01, le 22 mai 1989. Ainsi, au
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the time the operation of the undertaking was
again transferred by Ivanhoe to the contractors, on

moment de la nouvelle concession d’entreprise
effeghar lvanhoe en faveur des entrepreneurs,

September 1, 1991, that agreement was no longer €' $edtembre 1991, cette conventioataif plus

in force. The Labour Court therefore declined to
find that it had to be transferred.

In addition, both thé.abour Code and the origi-
nal collective agreement signed with lvanhoe con-
tain provisions that apparently inhibit, rather than
facilitate, the determination of the fate of the col-

lective agreement in the case of a temporary trans-

fer of operation of an undertaking. Clause 25.02 of
the collective agreement provided that it would
remain in force during renewal negotiations, until
one of the parties exercised the right to strike or to
a lock-out. Section 59 of theabour Code on the
other hand is a legal mechanism to safeguard
working conditions on the expiration of a collec-
tive agreement for a fixed period the length of
which was determined, before 1994, by reference
to the acquisition of the right to lock out, and since
1994, by reference to the exercise of the right to
strike or to a lock-out. However, references to the
length of renewal negotiations and to the acquisi-
tion or exercise of the right to lock out or to strike
may apply only to an employer that is in fact
responsible for operating the undertaking at the
time the collective agreement expires and that is
capable of negotiating a new agreement with the
association of employees. Thus, while those provi-
sions may apply to a subcontractor that is responsi-
ble for operating the undertaking at the time the
collective agreement expires, they are apparently
not intended to govern the situation with respect to
the party that temporarily contracted out the right
to operate its undertaking, and they therefore leave
open the question of which collective agreement
may or shall apply to it when the transfer expires.

en vigueur. Le Tribunal du travail a domcdefus”

prononcer son transfert.

Par ailleurs, autant I€ode du travail que la

convention collective d'origineeesigavec
Ivanhoe contiennent des dispositions qui, au lieu
de la faciliter, semblent compliquetelandia-

tion du sort de la convention collective en cas de
concession temporaire d’entreprise. La clause
25.02 de la conventwoyait en effet que celle-
ci demeurerait en vigueur durargglesiations
relativeem ‘renouvellement, jusgul’utilisation

par I'une des parties du droit devgrou de lock-

out. L'article 58ode du travail, quanta’ lui,

constitue w@tamismedgal qui assure le main-

tien des conditions de tmaVakpiration d’'une
convention collective, pouretindepdont la

ed@tait dEtermiree, avant 1994, en fonction de

l'acquisition du droit de lock-out et, depuis 1994,
en fonction de I'exercice da dmajfeve ou au
lock-out. Orefiences la duge des ejocia-

tions relatives au renouvellement, amdiagu’
quisitionaollexercice du droit au lock-out ca °

d@grne peuvent viser qu’'un employeur qui est
effectivement en charge d’exploiter I'entreprise au
moment de l'expiration de la convention et qui
guesda facukt” de mgocier une nouvelle con-
vention avec l'association dss.sAlasi, bien

que ces dispositions puissent s’appliquer au sous-
traitant en charge d’exploiter I'entreprise au
moment de I'expiration de la convention, elles ne
semblent pasuesngour egir la situation du
donneur d'ouvrage qui epesti démporaire-

ment du droit d’exploiter son entreprise et elles
laissent donerenéi question de savoir quelle

convention collective peut ou doit s'appliquer chez
lui a I'expiration de la concession.

Therefore, the dilemma faced by the Labour
Court in this case is apparent. On the one hand,
transferring the collective agreement signed with
Moderne shortly before its contract expired would
allow a contractor to impose working conditions
on one of its competitors, even where no undertak-
ing has been transferred between them. On the

On saisit donc le dilemme auquel faisait face le

Tribunal du travail eeckesp’une part, le
transfert de la convention collectiee sigec
Moderne peu avant I'expiration de son contrat per-

mettaiun entrepreneur d’'imposer des condi-

tions de travhiln  de ses concurrents, sans
gu’'aucun transfert d’entreprise n’intervienne entre
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other hand, transferring the agreement originally
signed by Ivanhoe would result in the application

of obsolete working conditions set out in an agree-
ment negotiated several years earlier which was
supposed to run for only three years. The mecha-
nisms meant to safeguard working conditions

could be applied only if the reality of the events

that had occurred and of the actual situation in the
undertaking were ignored, and would also result in
safeguarding obsolete conditions that neither the

eux. D'autre part, le transfert de la convention ori-
ginellemenesigat Ivanhoe entr&rait I'appli-

cation de conditions de temiradgs, contenues

dans une erggontEa plusieurs amEs aupara-

vant eteceersdurer que trois ans. L'application
desanismes de maintien des conditions de tra-
vail, quaalleé, ne serait possible que sidalit
ewésements survenus et de la situation effecti-
vement en place dans I'ente¢gitisgnoee, et
conduirait aussi au maintien de conditions p”

legislature nor the parties had intended to extend eesttjue ni leelgislateur ni les parties n’avaient

for such a long period. Finally, where there is no
collective agreement the employees are left with-
out any protection, not only for their working con-

ditions, but for their employment with the under-

taking, and this is a barrier to achieving the
purposes of s. 45,

Being aware of the special problems that may be Conscient des difficuitS particukeres que le

caused by transferring certifications and collective
agreements as a result of the alienation or opera-
tion by another of an undertaking, the legislature
gave the specialized labour law decision-making
authorities very broad power to develop appropri-
ate solutions for each case. In addition to giving

voulu prolonger pour uee dussi importante.
Finalement, I'absence de convention collective

prive les sasadé toute protection non seulement
de leurs conditions de travail, mais de leur emploi

au sein de I'entreprise, ce gai laudalisation

congiE des objets de l'art. 45.

106

transfert dédiations et de conventions collec-
tivesiréntpalr I'alénation ou la concession
d’'une entreprise pouvait posgisletéur a det”
les instanexsabigies en droit du travail d’'un
pouvas étendu pour fegnner des solutions
amtegat chaque cas. L'article 46 diode du tra-

the labour commissioner exclusive jurisdiction tovail, en plus de coefer au commissaire du travail

determine the applicability of s. 45, s. 46 of the

la cetapCe exclusive desdider de I'applicabi-

Labour Code also grants the commissioner the elitle l'art. 45, lui donne aussi le pouvoir de

power to “settle any difficulty arising out of the
application of that section”. That power, which
already existed before the 1990 amendments to
s. 46, was described as follows by Gagrsopra,
at p. 346:

[TRANSLATION] Section 46 confers almost limitless
discretion on labour commissioners and the Labour

egléer toute difficuk” dBcoulant de I'application
de cet article ». Ce pouvoir, qui exigtaihvEnt

les amendementesappott99@ T'art. 46, est

décrit en ces termes par Gagnop, cit., p. 346 :

L'article 46 cenafune disation quasi illimi€e aux
commissaires du travail et au Tribunal du travail dans le

Court in selecting the solutions to be applied to difficul-

choix des soluiamporter aux difficultS engendres

ties arising out of the application of section 45, in order

par I'application de I'article 45, en vue d’assurer la paix

to ensure industrial peace while respecting the employ-
ees’ right of association, and within the framework of
coherent collective labour relations. That power may
extend as far as redefining or cancelling certifications
and amending or harmonizing collective agreements,

industrielle dans le respect du droit d’association des
satadt dans le cadre de rapports collectifs du travail

eparhits. Ce pouvoir peut aller jusquiedfinir les
eglitations ou en annuler @modifier ou harmoniser

les conventions collectives, notamment en fusionnant et

for example by merging and rearranging seniority lists.
[Emphasis added.]
inc. .

In Didtribution Réal Chagnon

La Cour d’appel du Qabec, dans I'aet'Distri-

eaméhageant des listes d'anciermdtle souligne.]

107

Prud homme, J.E. 90-1027, the Quebec Court of bution Réal Chagnon inc. c. Prud homme, J.E. 90-

Appeal recognized that under s. 46, the labour
commissioner had the power to integrate the for-

1027, a d'ailleurs reconnu qu’en vertu de I'art. 46,
le commissaire du travail avait le pouveir d'int’
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mer employees of the transferred undertaking into  grer des anciensssdiafientrepriseetEea la
the seniority list maintained by the new employer. liste d’ancientegtie chez le nouvel employeur.
In Syndicat des employés de coopératives d'ass  Dans I'argt Syndicat des employés de coopératives
surance-vie v. Les Coopérants, [1991] R.J.Q. d'assurance-vie c. Les Coopérants, [1991] R.J.Q.
1248, the Court of Appeal also held that under 1248, la Cour d'appel a awssjuleg vertu de
s. 46, the Labour Court could merge bargaining l'art. 46, le Tribunal du travail pouvait fusionner
units and amend the certifications accordingly. In  dessmg Bgociation et modifier les aetita-
that case, however, the Labour Court's decision tions en eqaesce. Cependant, dans cette
had to be evoked because that issue was not before  affairecis@od du tribunal awétre évoqlee
it, no appeal from the commissioner's decision parce qudtait” pas saisi de cette question,
having been filed in that regard. aucun appel deetasibn du commissaire n'ayant
et logg a ce sujet.

108 For a number of years, the Labour Court has Depuis plusieurs ames, le Tribunal du travail

used the powers conferred on it by s. 46 to settlatilise les pouvoirs que lui comfé 'art. 46 pour
the difficulties arising out of the application of régler de fapn Baliste et appropeg les difficulés
s. 45 in a realistic and appropriate manner. Foqui résultent de I'application de l'art. 45. Ainsi,
example, a collective agreement was amended tane convention collective @& modifée pour que
recognize the years of service of an employee of ks anees de service d’'un salarprovenant d’'une
non-unionized undertaking that had merged with &ntreprise non syndige, fusioneé avec une
unionized undertaking, so that the employee coul@ntreprise syndigg, puissenetfe reconnues, ce
apply, under the agreement, for the job he hadui permettaita’ ce salag”de postuler conforea”
already held for 20 year&ifballages industriels ~ menta la convention pour I'emploi qu'il occupait
Vulcan Itée v. Syndicat des travailleurs de  déja depuis 20 an€(nballages industriels Vulcan
I’énergie et de la chimie, section locale 106, Itée c. Syndicat des travailleurs de I’énergie et de
[1991] T.T. 29). Seniority lists under multiple col- la chimie, section locale 106, [1991] T.T. 29). Des
lective agreements have also been integrated Histes d’anciennet’provenant de conventions col-
applying methods adapted to each specific fact sitectives multiples ont aussi& intgrees selon des
uation (seeSyndicat des salariées et salaries cléri-  méthodes adap€s a chaque cas d'espé (voir
caux et techniques de I’amiante v. LAB, société en  Syndicat des salariées et salariés cléricaux et tech-
commandite, D.T.E. 94T-13 (L.C.), motion for niques de I’amiante c. LAB, société en comman-
evocation dismissed, Sup. Ct. Quebec, No. 200-05dite, D.T.E. 94T-13 (T.T.), reté enevocation
003286-932, February 23, 199@roupe des ex- rejegée, C.S. Qebec, A 200-05-003286-932, 23
salariés de Transbéton v. Groupe des ex-salaries  fevrier 1994; Groupe des ex-salariés de Trans-
de Transmix, [1999] R.J.D.T. 513 (L.C.)9/ndicat  béton c. Groupe des ex-salaries de Transmix,
des travailleurs de SO.S v. Syndicat international ~ [1999] R.J.D.T. 513 (T.T.)Syndicat des travail-
destravailleurs et travailleuses unisde I’alimenta-  leurs de SO.S c¢. Syndicat international des tra-
tion et du commerce, section locale 502, [1992] vailleurs et travailleuses unis de I’ alimentation et
T.T. 109), and tests have been developed to detesi commerce, section locale 502, [1992] T.T. 109)
mine which employees would keep their jobs inet des crigtes permettant deetErminer quels sala-
the new undertaking resulting from the merger ofries conserveraient leur emploi dans la nouvelle
several establishment&Jifion internationale des  entreprise @é de la fusion de plusieuesablisse-
travailleurs unis de I’ alimentation et du commerce,  ments ontefé élabogs (Union internationale des
section locale 301 W v. Brasserie Molson-O’ Keefe, travailleurs unis de I’ alimentation et du commerce,
D.T.E. 91T-914 (L.C))). section locale 301 W c. Brasserie Molson-O’ Keefe,
D.T.E. 91T-914 (T.T.)).
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The labour commissioners and the Labour Court Les commissaires et le Tribunal du travail off®

have also had to decide, in cases where more thaussie€t® appets a choisir, dans des cas @lu-
one collective agreement was applicable, whictsieurs conventions collectivetaient applicables,

ones should be continued or cancell&indicat
national des employés de I’ alimentation en gros de
Québec inc. v. Epiciers unis Métro-Richelieu inc.,
D.T.E. 85T-114 (L.C.)Syndicat des employées et
employés professionnels et de bureau, section
locale 57 v. Centre financier aux entreprises du
Sud-Ouest de Montréal, D.T.E. 2000T-113 (L.C.)).

lesquelles devraiergtfe maintenues ou aneek
(Syndicat national des employés de I’ alimentation
en gros de Québec inc. c. Epiciers unis Métro-
Richelieu inc., D.T.E. 85T-114 (T.T.);Syndicat
des employées et employés professionnels et de
bureau, section locale 57 c. Centre financier aux
entreprises du Sud-Ouest de Montréal, D.T.E.

2000T-113 (T.T.)). De plus, tant la Cour sup’
rieure Metro Capital Group Itée c¢. Hamdlin,

[2000] R.J.D.T. 491, p. 495-496, en appel, C.A.
Montréal, r? 500-09-009625-005) que le Tribunal

In addition, both the Superior Coultlétro Capi-
tal Group Itée v. Hamelin, [2000] R.J.D.T. 491, at
pp. 495-96, on appeal, C.A. Moe#d;, No. 500-09-
009625-005) and the Tribunal d’arbitrageyr(di-

cat national des employés de I'alimentation en
gros de Québec inc. v. Epiciers unis Métro-

d'arbitrage §yndicat national des employés de
I’alimentation en gros de Québec inc. c. Epiciers

Richelieu inc., [1987] T.A. 333, at pp. 338-39) unis Métro-Richelieuinc., [1987] T.A. 333, p. 338-
have recognized the exclusive jurisdiction of the339) ont reconnu la corefgnce exclusive du com-

commissioner to amend collective agreements imissaire de modifier des conventions collectives

order to settle difficulties arising out of the appli- pour Egler des difficuks Esultant de I'application

cation of s. 45.

Furthermore, the Labour Court has frequently Par ailleurs, le Tribunal du travail a souvent 10
had to merge a number of certifications under
s. 46, whether or not they were held by different
unions. In such cases, the Labour Court had to
choose which certification would be preserved or
specify the terms and conditions for a vote to
enable the employees in question to express their

wishes in that regard (sefyndicat des employés
de la Commission scolaire des Deux-Rives v. Com+
mission scolaire de la Jonquiere, [1990] T.T. 419;
Syndicat des professionnels et des techniciens de la
santé du Québec v. Syndicat des employés du
C.L.SC. de la Guadeloupe, D.T.E. 86T-759
(L.C.); Syndicat des employés du Carrefour des
jeunes de Montréal v. Union des employés de ser-
vice, section locale 298, [1990] T.T. 398Centrale
des unions indépendantes de I'industrie de
I’automobile v. Fraternité canadienne des chemi-
nots, employés du transport et autres ouvriers, sec-
tion locale 300, [1982] T.T. 340; Rothmans,
Benson & Hedgesinc. v. Travailleurs unisde |’ ali-
mentation et du commerce, section locale 501,
D.T.E. 87T-976 (L.C.);Syndicat québécois des
employées et employés de service, section locale

de l'art. 45.

sieurseditations, gqu’elles soient ou nowetd-
nues par des syndieaendiffEn pareils cas, le
tribure appet’a choisir I'acceditationa con-
servex pevoir les modal@s d’'un vote permet-
tant awesales d'exprimer leur voloeta cet
égard (voirSyndicat des employés de la Commis-
sion scolaire des Deux-Rives c. Commission sco-
laire de la Jonquiere, [1990] T.T. 419;Syndicat
des professionnels et des techniciens de la santé du
Québec c. Syndicat des employés du C.L.SC. dela
Guadeloupe, D.T.E. 86T-759 (T.T.)Syndicat des
employés du Carrefour des jeunes de Montréal c.
Union des employés de service, section locale 298,
[1990] T.T. 398; Centrale des unions indépen-
dantes de I'industrie de I'automobile c. Fraternité
canadienne des cheminots, employés du transport
et autres ouvriers, section locale 300, [1982] T.T.
340; Rothmans, Benson & Hedges inc. c. Travail-
leurs unis de I'alimentation et du commerce, sec-
tion locale 501, D.T.E. 87T-976 (T.T.)Syndicat
guébécois des employées et employés de service,
section locale 298 c. Syndicat des employées et

prononcer, en vertu de l'art. 46, la fusion de plu-
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298 v. Syndicat des employées et employésdesser-  employés des services sociaux du Centre jeunesse
vices sociaux du Centre jeunesse Laval, [2001] Laval, [2001] R.J.D.T. 134.

R.J.D.T. 134.

111 As these examples illustrate, the need to amend Comme le @émontrent ces exemples, laces-
or to refuse to transfer collective agreements has e datmodifier des conventions collectives ou de
arisen in various contexts, for example when the  refuser leur transfert £ssing®” dans divers
new employer was already bound by a collective  contextes, entre autres lorsque I'employeur acqu’
agreement and a seniority list; that need does not etaitrEja lié par une convention collective et
arise solely as a result of the application of the the-  une liste d'an@emtetétte @Cessit’ n'est pas
ory of retrocession, which is only one of the situa-  uniquemergdeltet de I'application de ladb-
tions in which it may be necessary to exercise the  rie deetlmcgssion, qui ne constitue qu'une
discretion conferred by s. 46. As a result and with  situation parmi d’autres pouvant exiger I'exercice
respect, | am unable to concur in the opinion of my  du pouvoiralisoriaire coréfé par 'art. 46. En
colleague Bastarache J., at para. 159, that the deci-  ce sens, je ne peux, avec respecta $opscrire *
sion of the specialized decision-makers refusing to  nion que le juge Bastameftieal par. 159,
transfer the collective agreements in this case dem-  selon laquetieidaod des instancesexpaliges
onstrates that the retrocession argument is tenuous  de refuser le transfert des conventions collectives
or that this is not in fact a “true” successorship  en Besp&montrerait le caraete artificiel de la
situation. tigorie de la efrocession ou I'absence de conces-

sion \éritable d’entreprise dans lagg€nte affaire.
112

Thus, in a situation like the one in this case, Ainsi, facea une situation comme celle de I'es-
where there are multiple collective agreements, ecep@l des conventions multiples, dont 'uneta ”
including one signed with a subcontractor and efgavec un sous-traitant et une autre est vrai-
another which had probably expired, that might = semblablementeexpurraient egir les rap-
govern the labour relations within the undertaking  ports de travail au sein de I'entreprisep@t o
and where, on the other hand, there are employees  contre dessgadatient de perdre toute protec-
who might lose any union protection if no agree-  tion syndicale si aucune convertiore, mAdi-
ment, even an amended one, were to apply toee, fife leur est applicable, le commissaire du tra-
them, the labour commissioner may choose from a  vail peut choisir parmi une gamme de solutions,
range of solutions, and may also create solutions,  qu'il peut aussefnenc€er, pour egler de la
in order to settle the complex difficulties that arise cofa qu’il consi@re la plus appromé dans les
in the manner the commissioner considers most  circonstances les @ificattiplexes qui seer’
appropriate in the circumstances. sentent.

113 For example, the collective agreement signed Par exemple, la convention s&m  avec

with Moderne could have been transferred to the = Moderne auragtrputranstiée aux nouveaux

new employers with a new expiry date established  employeurs avec une nouvelle date d’expiration
as the date of the transfer, so that the jobs and eefad jour du transfert, pour permettre le main-
working conditions could have been safeguarded tien des emplois et des conditions de travail uni-
for the bargaining period only. Similarly, the  quement pour &xigde de 8agociations. De

expiry date of the agreement signed with lvanhoe emm,"la date d’expiration de la convention sign”
could have been amended to safeguard the jobs avec Ivanhoe awetng modifée pour assurer
during the negotiations for the purpose of conclud- le maintien des emplois pendaggdemtions

ing a new agreement. Had he considered it appro-  marlantonclusion d’'une nouvelle convention.
priate, the commissioner could also have made a  S'il I'ava@ mgprope, le commissaire aurait

ruling providing for the transfer of only the part of  aussi pu ne prononcer le transfert que de la partie
either of the collective agreements relating to job  de I'une ou l'autre convention portant ecu-la s
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security for a limited period, so that the parties e dtémploi, pour unegriode limige permettant

could agree on a new collective agreement while
the employees could not have been dismissed with
impunity. Lastly, it was also possible to decide as

aux parties de s’entendre sur une nouvelle conven-
tion sans que lessspilassentette congdiés
ingooent. Finalement, #tait aussi possible de

the commissioner did in this case, that none of theeciddr, comme I'a fait le commissaire en l'ese,

agreements would be transferred. That solution
could also have been adoptedSept-lles, supra,

gu'aucune des conventions ne seraitdransf’

Cette derrgéfe solution aurait d'ailleurs aussi pu

where concerns were raised relating to the applicaetre fetenue dans I'affairept-iles, précitée, ar

tion of municipal collective agreements to subcon-
tractors.

demsoqmupations relativesa I'application des

conventions collectives municipalesdés sous-

traitants avaienéett souleees.

In any event, the appropriate solution is a matter Dans tous les cas, il revient aux tribunau:e-sp114

to be decided by the specialized tribunals, on
which the legislature has conferred broad discre-
tion to settle difficulties arising out of the applica-
tion of s. 45. Determining what arrangements will
best preserve balance in collective labour relations

@ali’qui le Egislateur a coefé le large pou-
voir gliscmaire deagler les difficules décou-

lant de lapplication de l'art. 45, de choisir la

solution appeepiia @étermination des aema-
gements qui permettront le mieux de maintenir

is within the special expertise of those decision- eqliilibre dans les rapports collectifs de travail

making bodies. As LeBel J.A. said in the judgment
a quo (at p. 75):

evelde I'expertise particelie de ces instances.
Comme l'indique le juge LeBel,la p. 75 de la

décision dont appel :

[TRANSLATION] The union then submits that the
labour commissioner and the Labour Court had no judi-
cial discretion and had authority only to record the
transfer of the certification and of the collective agree-
ment. That position overlooks the nature of the collec-
tive agreement as an act of the transferee. It may also
underestimate the impact of the 1990 amendments,

Le syndicat plaide alors que le commissaire et le Tri-
bunal du travail nedpass” aucune dision judi-
ciaire etetendient que le pouvoir de constater la
transmission deekiitetion et de la convention col-
lective. Cette positipigenle caraere de la conven-

tion collective comme acte du concessionnaire. Elle
sous-estime ausstrepdiitnpact des amendements

which extended the powers of the labour commissioner

de 1996laggissent les pouvoirs du commissaire du

to rule on both the applicability and the application of

travail pour statleefois sur I'applicabile’et I'appli-

section 45 L.C., and to prescribe the measures that may

cation de l'article 45 C.tr. et pour prescrire les mesures

seem appropriate to prevent consequences that might

qui peuventtepmmaortunes, afin de grénir des

appear incompatible with proper arrangements for col-

emureyices qui pourraient apps&”incompatibles

lective labour relations in situations where the operation

avec enagement correct des rapports collectifs de

of an undertaking is transferred. [Emphasis added.]

travail dans ces situations de concession d’entreprise.

[Je souligne.]

In the case at bar, the decision of the labour En l'esgece, la dcision du commissaire et dd 1o

commissioner and of the Labour Court is not
patently unreasonable. It allows the new employ-

Tribunal du travail n’est pas manifestar@nt d’
sonnable. Elle permet aux nouveaux employeurs,

ers, which are bound by the certification, to enter es par I'acceditation, d’entamer desgobciations

into negotiations with the association of employees
without being bound by an agreement signed by
one of their competitors, or by an agreement that
has become obsolete. The solution adopted
undoubtedly had its disadvantages, the most
important of which was the layoff of the 80 full-

time and 30 part-time janitorial employees who

avec l'association desalani&tre liés par une
conventioreesigaf un de leurs concurrents ou
par une convention dewsiméepla solution
retenue comporte certesalemtdiges, dont le
plus important s’est traduit par k& presedes

80 satariéguliers et des 30 salasid temps par-

tiel gtaiént affeas a I'entretien desedifices
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had been working in Ivanhoe’s buildings, but it  d’lvanhoe, mais I'on ne peut pour autant affirmer
still cannot be said that the Labour Court did not  que le Tribunal du travail n’avait pas le pouvoir de
have the necessary jurisdiction to decline to rule  refuser de prononcer le transfert, avec ou sans
that an agreement had to be transferred, with or  modification, d’'une convention.

without amendment.

The fact that there are other solutions that the Le fait qu'il existe d'autres solutions que le
commissioner could have adopted in this case, @ commissaire aurait pu adopter ece | egmt
some of which would have enabled the employees  certaines auraient permis aex daladhserver
to keep their jobs, is insufficient to justify judicial  leur emploi, ne saurait suffire pour justifievila r’
review. On the contrary, the recognition by the leg-  sion judiciaire. Au contraire, la reconnaissance par
islature and the courts that there are many potential egisléteur et les tribunaux de la multiplcide
solutions to a dispute is the very essence of the pat-  solutions qui petreeappoeésa un diférend
ent unreasonableness standard of review, which  constitue I'essenue de”la norme de coole”
would be meaningless if it was found that there is  du manifesteneeaisdnnable, qui perdrait tout
only one acceptable solution. As L'Heureux-  son sens si I'on devait juger qu’'une seule solution
Dubeé J., for this Court, wrote iDbomtar, supra, at est acceptable. Comme edtivait le juge
p. 771: L’Heureux-Dub, au nom de notre Cour, dans I'af-

faire Domtar, précitte, p. 771:

An initial conclusion that, for purposes of judicial Une conclusion inigaleffet que le égislateur admet,
review, the legislature admits several possible and aux fins duokonudiciaire, plusieurs lectures pos-
rational constructions of the same legislative provision sibles et rationnelles dame diSpositiondgislative
thus becomes of primary importance. This conclusion, devientapappitale. Tout en constituant le point de
while constituting the necessary starting-point of a dis- epatf ®cessaire d’'unebat portant sur le pouvoir de
cussion of the powers of supervision and control of  otetef de surveillance des cours de justice, ce cons-
courts of law, is ultimately the guiding principle for ana- tat espnite le fil directeua I'aide duquel I'opportu-
lyzing the appropriateness of judicial review. [Emphasis e mtin contole judiciaire doit, en efinitive, étre
added.] analysg. [Je souligne.]

The Quebec legislature has chosen to give the Le I|égislateur gabécois a choisi de confier le
responsibility for settling difficulties arising out of eglement des difficults Esultant de I'application
the application of s. 45 of theabour Code to  de l'art. 45 duCode du travail aux commissaires et
labour commissioners and the Labour Court. au Tribunal du travail. Il s’agit de questions que
Those authorities must settle these issues, which ces instances doivent solutionner sur une base quo-
are central to their specialized jurisdiction, on a  tidienne et qui se situent au cceur de leasr comp”
daily basis. Since the principles that are applied do  teneeiai®ge. Etant done” que les principes
not result in absurdity, judicial review will be  appleEgi’ne aéent pas d'absurdit”la Evision
appropriate only where the results are clearly irra-  judiciaire ne sera apprgpfén cas dessultats
tional. In this case, both the Superior Court and the  clairement irrationnels. Eetée$p Cour sugp”
Court of Appeal properly declined to intervene to  rieure et la Cour d’appel ont eu raison de ne pas
alter the solution adopted by the labour commis-  intervenir pour modifier la solution retenue par le
sioner and the Labour Court. commissaire et le Tribunal du travail.

D. The Petition for Cancellation of Certification D. La requéte en révocation d’ accréditation

Following the transfer to the four new contrac- A la suite de la concession aux quatre nouveaux
tors of the operation of the part of its undertaking  entrepreneurs de la partie de son entreprise consa-
that involved janitorial services, lvanhoe sought eeca I'entretien nehager, lvanhoe a cheeld
the cancellation of the certification that applied to  obtenir daocation de l'acaditation qui la
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it. At the time that petition was made, the first two
paragraphs of s. 41 of th@bour Code, which per-

visait. Au momantette regefe actt pEsente,
les deux premiers @S de I'art. 41 d€ode du

mits the cancellation of a certification in certaintravail, qui permet deavoquer une aceditation

circumstances, read as follows :

dans certaines circonstances, se lisaient comme

suit :

41. A labour commissioner may, at the time fixed in 41. Un commissaire du travail peut, au temp< faxi

paragraplc or d of section 22 or, if such is the case, in
section 111.3, cancel the certification of an association

that qui :

(a) has ceased to exist, or

paragrapbed de I'article 22, et le casctéanta I'ar-

ticle 11dv@quer l'acceditation d’'une association

a) a cess’d’exister, ou

(b) no longer comprises the absolute majority of the b) ne groupe plus la majogitibsolue des salasqui

employees of the bargaining unit for which it was certi-
fied.

Notwithstanding the third paragraph of section 32, an
employer may, within the delay provided for in the pre-
ceding paragraph, request the labour commissioner to
examine whether the association still exists or whether it
still represents the absolute majority of the employees

font partie de duteti@gociation pour lagquelle elle a
éte accedite.

Maldg” troiseme alira de [larticle 32, un

employeur peut, daekig@#vua I'alinéa pecdent,

demander au commissaire du trenfdrds Vasso-
ciation existe encore ou si ekemEpréncore la
majabisolue des salasi‘qui font partie de l'urétde

belonging to the bargaining unit for which it was certi- egaciation pour laquelle elle e&” acceditée.

fied.

Since it had had no employees for several years N'employant plus de sal&s$ depuis plusieurs
eemd]a, lvanhoe mtend que I'association ne

at that point, Ivanhoe argued that the association
could no longer have represented the majority of
the employees in the bargaining unit. However, the
Labour Court took the view that a party that has
contracted out the operation of its undertaking on a
temporary basis cannot have the certification that
applied to it cancelled during the period covered
by the transfer of operation. Otherwise, the petition
for cancellation of certification would allow the
application of s. 45 to successive transfers of the
undertaking to be avoided, since when the transfer
expired, the party which had contracted out the
work would no longer be subject to a certification
that might benefit its employees if it took back the

119

pouvait plusseptér la majost'des salaes
membres desldmiggociation. Le Tribunal du
travail apbansi@dre qu'un donneur d’ouvrage
ayanedérson entreprise sur une base tempo-
raire ne peut obteniwoleation de l'acadita-
tion le visant pendantda derla concession.
Autrement, laeteqeri evocation d'ac@&dita-

tion permettrait de contourner I'application de

I'art. 45 aux concessions successives d’entreprise,
puisque le donneur d’ouvrage ne seraé, glus vis”
I'expiration de la concession, par @oktatamn”

pouvarehCier a ses salags s'il reprenait I'ex-
ploitation de son entreprise ou petreamans-

operation of its undertaking, or that might be trans-eréd’a un autre employeur s'il optait pour une

ferred to another employer if it opted to transfer
the operation of the undertaking afresh.

In Entreprises Rolland Bergeron inc. v. Geof-

Dans l'argt Entreprises Rolland Bergeron inc.

nouvelle concession d’entreprise.

120

froy, [1987] R.J.Q. 2331, the Quebec Court ofc. Geoffroy, [1987] R.J.Q. 2331, la Cour d'appel

Appeal held that it was unreasonable to rule that an

cab€ua jug’qu'il était draisonnable de nier

employer did not have a sufficient interest to pre-a un employeur l'irgfét requis pour @senter une

sent a petition for cancellation of certification on
the sole ground that it no longer had any employ-
ees and accordingly was no longer an employer
within the meaning of théabour Code. The fact

reiguén evocation d'acaditation au seul motif

gu’il n'avait plus de esalatine serait plus, en
empresice, un employeur au sens Ghde du

travail. Le fait que le nom de I'employeur appa-



121

642

IVANHOE INC. V. UFCW, LOCAL 500 Arbour J.

[2001] 2 S.C.R.

that the employer’'s name appears on the certificate
of certification, as Ivanhoe’s does in this case, is
therefore sufficient to allow it to present a petition

raisse au certificaedi@tom, comme c'est le
cas pour Ivanhoe eackesgst donc suffisant

pour lui permettre dseptér une regté en

for cancellation. Judge Prud’homme accepted thatevodation. Le juge Prud’homme, dans lagamte

principle in the instant case, at pp. 603-4, and
expressly recognized that Ivanhoe was entitled to
submit its petition despite the fact that it had no
employees. However, the mere declaration that a
party has the necessary interest to present a peti-
tion does not mean that the petition must be
granted on the merits. Although the Court of
Appeal has clearly held that having no employees
cannot disentitle an employer from presenting a
petition, it has never said that it must necessarily
result in cancellation of the certification.

cause, a d'ailleurseaceeptincipe, aux p. 603-
604, reconnaissant explicitement qu’lvanhoe avait

le droit de soumettre seteregalge’ I'absence

de emlatépendant, le simple fait decthrer
qu’'une pargel@daserét requis pour @msen-
ter unesteqe signifie pas que cette demande

dadbe= "accordé sur le fond. Si la Cour d'appel

a claireneatde ‘que I'absence de saksine
peut priver un employeur du drasdeter’'une

geguelle n'a jamais affirm’qu’elle devait
ecessairement entr&r la gvocation de l'ace~

ditation.

Bergeron, supra, involved a preliminary objec-
tion, which the commissioner allowed, asserting
that because the employer had no employees it was
not entitled to present its petition for cancellation

L'affaire Bergeron, précitte, portait sur une
objectiadipimaire, accueillie par le commis-

saegualt que I'absence de saariemp-

chait I'employeur dsseptér une reg@té en

and to be heard. The most that can be said abowtvocation et dfre entendu. Au plus peut-on affir-

that decision is that it establishes that having no
employees cannot alone provide grounds for deny-
ing a petition for cancellation. In this case, Judge
Prud’homme stated, at p. 606, that it would be
impossible to grant Ivanhoe’s petition for cancella-

méa, suite de cetteedision, que I'absence de
salag” pourra constituer le seul motif de rejet
d’'une eteqen evocation. Dans la psente

affaire, le juge Prud’homme affirtaep. 606,
gu'il serait impossible d’accorder lateeqn”

tion, since given that there were no employees, itevocation d’lvanhoe puisqu’en I'absence de sala-
was impossible to count them in order to deter- es,ril n'est pas possible de les compter peterd”

mine whether the union still represented a majority
of the employees in the bargaining unit. That
approach appears to conflict with the principles
laid down inBergeron, since it would allow peti-
tions to be denied solely on the basis that there
were no employees. However, Judge Prud’homme
also based his decision on the fact that the reason
there were no employees in this case was that the
operation of the undertaking had been temporarily
transferred, and he was therefore able to conclude,
at pp. 605-6, that it is preferable to ascertain the
representativeness of the association of employees
in respect of the employer that is actually operat-
ing the undertaking and not to allow the party that
has contracted out the work to rid itself of a certifi-
cation permanently by transferring the operation of
its undertaking temporarily. In my opinion, that
principle does not conflict with the decisions of the
Court of Appeal.

miner si le syndicasesie’ toujours la majaeit”

des salal€ I'uni€ de ®gociation. Cette appro-
che semble allkentontre des principesla-
bes dans I'affaireBergeron, puisqu’elle ferait

reposer le rejet dedtereqgigiuement sur I'ab-
sence desalependant, le juge Prud’homme
fonde aussisardsur le fait que I'absence de
eslen I'espCe, Esulte de la concession tem-
poraire de I'entreprise, ce qui lui permet de con-
clure, aux p. 605-606, quiiferstbpe de &fi-
fier le eaencEpesentatif de l'association de
esatarpes de I'employeur qui exploite effecti-
vement l'entrepriseevdted’ de permettra un
donneur d'ouvrage debagakser d'une aeer’

ditation dmrapermanente en caddnt I'ex-

ploitation de son entreprise sur une base tempo-

raie. mon avis, un tel principe ne va pas °
I'encontre de la jurisprudence de la Cour d’appel.
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In the case at bar, the situation with which the En l'esgece, le commissaire et le tribunal fait22

commissioner and the Labour Court were faced  saientdagee ‘situation bien défente de celle

was quite different from the situation Bergeron,  qui s'était pgsente dans I'affair®ergeron, préci-

supra. In that case, two undertakings had beenee. Dans cette affaire, deux entreprises avaiént
transferred to the petitioning employer, which had  tre®sk a I'employeur regefant, qui avait

also simultaneously inherited the certifications. erité par la nefne occasion des aeditations. Un

One year later, it presented a petition for cancella-  an plus tarésémtdit une re@é en evocation

tion stating that the associations did not represent  indiquant que les associationsseataprit pas

the majority of its employees, since it had no la maaté’ses salas, puisqu'il n'en employait
employees. It was in that context that the Court of  aucun. C’est dans ce contexte que la Cour d’appel
Appeal concluded that the fact that an employer a conclu que I'absence dessakaripouvait

had no employees could not prevent it from  enoh@Er I'employeur de psenter sa regteé.
presenting its petition. Thus, Bergeron, the fact  Ainsi, dans I'affair@ergeron, I'absence de sala-

that the employer had no employees did not resultes mé esultait pas d’'une concession par un don-
from a transfer of the operation of its undertaking  neur d’ouvrage de son entreprise. Au contraire,
by that employer. On the contrary, it was the trans- etaif’le concessionnaire chargexploiter I'en-

feree in charge of operating the undertaking at the  treprise au moment deel rgujuii’avait plus

time the petition was presented which no longer de salat’'cherchadé obtenir la evocation des

had any employees and was seeking cancellation editations le visant.

of the certifications that applied to it.

In addition, contrary to what Bastarache J. states De plus, contrairemerd te quaffirme le juge 123
at paras. 178-79, | do not believe that recognizing  Bastarache aux par. 178-179, je ne pense pas que
that Ilvanhoe has the necessary interest to presenta  le fait de reeogundvanhoe possle I'inirét
petition for cancellation means that Ilvanhoe is requis poasemter une regt€ en evocation
being regarded as a present employer. On the con-  signifie que I'on erensidinhoe comme un
trary, the Court of Appeal clearly held, Ber- employeur actuel. Au contraire, la Cour d’appel a
geron, supra, at p. 2334, that the mere fact that an  clairement iedidans I'affaireBergeron, préci-
employer’'s name appears on the certificate of ceree, p. 2334, que le simple fait que le nhom d’'un
tification is sufficient in itself to give the employer  employeur apparaisse au certificat etidation
the interest that is needed for seeking cancellation.  suffit en soi pour lereoiiintérét requis pour
In fact, in Bergeron, the petitioning employer  demander kvocation. D’ailleurs, dans I'affaire
could not, on the facts, have been considered to Hgergeron, I'employeur reqafant ne pouvait, dans
a present employer at the time when it presented les faits, considfé comme un employeur
its petition, because it no longer had any employ-  actuel au moméinh piesent” sa reqgete, puis-
ees and there was nothing to suggest that this situa-  qu’il n"'employait plus desselagiie rien n’in-
tion might be temporary. What the Court of diquait que cette situation pa@ixaitemporaire.
Appeal in fact decided, rightly, in my opinion, was  La Cour d'appel a donc enefddéd avec raison
that whether an employer is a former employer oa mon avis, qu’'un employeur, qu’il soit un ancien
a present employer, it may request cancellation of  employeur ou un employeur actuel, peut demander
a certification if its name appears on the certificate. elacation d’'une aceditation si son nom appa-
It will then be up to the Labour Court to determine 1t @i certificat. Il reviendra ensuite au Tribunal
whether cancellation should be granted, having  du travaileterrdiner si la evocation doitefre
regard, inter alia, to the reasons why a former  acaedEn tenant compte, notamment, des raisons
employer no longer has any employees. Accord-  pour lesquelles un ancien employeur n’emploie
ingly, because recognizing that an employer has plus deesal&insi, puisque le fait de recon-
the necessary interest to present a petition for can- itrengu’un employeur possge I'in€rét requis
cellation does not amount to finding that it is a pre-  pows@mter une regté en evocation nequi-
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sent employer, no inconsistency arises, in my  vaulpamnsidier qu’il constitue un employeur

opinion, when the Labour Court, in disposing of  actuel, il n’existe aucune contradéction avis,

the petition on the merits, has regard to the fact lorsque le tribunal tient compte, au moment de

that a former employer might take back control of etediminer le sort de la reeig, du fait qu'un

its undertaking in the future. ancien employeur puisse reprendre dans l'avenir le
contile de son entreprise.

In cases such as this one, where the fact that Dans les caswy comme en I'egre, I'absence
there are no employees results from a temporary  de esmla&sulte d’'une concession temporaire
transfer of the operation of the undertaking, the  d’entreprise, le Tribunal du trastbee des
Labour Court has laid down principles for dealing  principes pour disposer detezgu@vocation
with petitions for cancellation of certification  d’aedhitation qui tiennent compte de laatite
which take into account the situation within the  qui a cours dans I'entreprise. Contraienzent °
undertaking. Contrary to the position adopted by  position agopar le juge LeBal [a p. 76 de la
LeBel J.A. in the judgmer& quo (at p. 76), the  e@Cision dont appel, le tribunal coneid™ qu'un
Labour Court is of the view that an employer  employeur n'ayant plus deesafarsedera tou-
which no longer has any employees will always  jourséi#itrequis pour demander lavdcation
have the necessary interest to petition for cancella-  de d'ditation, mais que cette rexja”pourra
tion of the certification, but that the petition may etre rejete sur le fond lorsque I'entreprise est en
be denied on the merits where the undertaking is in  fait egplq#lr un tiers, chez qui I'aetlitation
fact being operated by another employer, in  esttemporairement en vigueur. En pareil cas, le tri-
respect of which the certification temporarily  bunal juge que le concessionnaire dfexgloi-
applies. In a case of that nature, the court takes the  ter I'entreprise peuiotiepiertinente doittfe
view that the transferee which is in charge of oper-  celui qasgmte la reqté en evocation d'aca-
ating the undertaking for the period in question  ditation (voir par exewifjkde Brossard, pré-
must be the one to present the petition for cancella- €).cit”
tion of certification (see, for exampldfille de
Brossard, supra).

Since it is reasonable to conclude that an S'il est raisonnable de conclure qu'un
employer cannot rid itself of a certification by  employeur ne sauraiefsére d’'une acaditation
arranging for a temporary transfer of the operation  par le truchement d'une concession temporaire
of an undertaking, it may be equally appropriate to  d’entreprise, ilgieutdut aussi appropride lui
deny it cancellation of the certification during the  refuserelocation de I'ac&ditation pendant la
period covered by the transfer, on the ground that eeald€ cette concession, au motif que I'absence
the fact that it has no employees results precisely  de esmldgllte peci€ment de cette transmis-
from the temporary transfer of the undertaking.  sion temporaire de I'entreprise. Une telle approche
Such an approach permits consistent application of ~ permet une applicatevartehdes art. 41 et 45
ss. 41 and 45 of theabour Code to temporary  duCode du travail aux situations de concession
transfer situations. temporaire.

The Labour Court could also have held that the Le Tribunal du travail aurait aussi pu juger que
certification had been genuinely transferred to the  leditation est eéllement transfée aux sous-
subcontractors for the term of the transfer of oper-  traitants pour lee dde” la concession, sans
ation and did not remain with the employer that ~ demeurer en suspens chez le donneur d’ouvrage, et
had contracted out the work, and that the retroces- quetrlacession constitue en fait une nouvelle
sion was in fact a fresh transfer for the purposes of  concession au sens de I'art. 45, sur laquelle les par-
s. 45 to which the parties had agreed in advance, ties se sont entantlagance, entraant le
resulting in the certification returning to Ivanhoe  retour de l'editation chez lvanhoa l'expira-
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when the transfer expired. In cases where, as in
this case, a certification had originally been issued
in respect of the transferor, which therefore had an
undertaking for the purposes of s. 45, it is entirely
conceivable that the certification could genuinely
follow the undertaking and that the retrocession
could simply be a transfer of the undertaking that
the parties had planned in advance and that
resulted in s. 45 applying afresh just as it would
apply to any other transfer of an undertaking. In
such cases, the Labour Court could decide that it
would be appropriate to cancel the certification in
respect of the transferor during the term of the
transfer, because at the end of that period, that

tion de la concession. Dans lescoasT® en
#egple donneur d’'ouvrage est’origine vie
par uneditation et possle donc une entre-
prise aux fins de I'art. 45, il esatfaitipossible
de concevoir que d@itation suit eellement
I'entreprise et getrdéeeSsion constitue simple-
ment une concession d’entreprise que les parties
@vupid I'avance et qui entnaé une nouvelle
application de l'art. 45,emnentifre que toute
concession d’entreprise. En pareils cas, le Tribunal
du travail pourrait juger appdeprEvoquer
I'aditdtion qui vise le donneur d'ouvrage pen-
dant laeddg la concession, puisguson expi-
ration, il reprendra I'entreprise par le biais de la

employer would take back the undertaking by way etracession, et recevra ainsi I'agditation qui

of retrocession and thus acquire the certification
originally transferred to its subcontractor. How-
ever, it is up to the labour commissioner and the
Labour Court to determine the appropriate solu-
tion, and the fact that there are alternative solutions
cannot in itself justify judicial review.

In this case, it cannot be said that the approach En I'espgece, on ne saurait affrmer que I'ap®

adopted by the labour commissioner and the
Labour Court was patently unreasonable or con-
flicted with the decisions of the Quebec Court of
Appeal. The Labour Court, acting within its juris-
diction, has laid down rational tests for determin-
ing the employer in respect of which, in the event
of a temporary transfer of the operation of an
undertaking resulting in the application of s. 45,
the representativeness of the union should be veri-
fied for the purpose of determining whether the

vise son sous-traitant. Cependant, il revient au
commissaire et au Tribunal du travaitiderdde

la solution apeeoptil'existence d’'autres solu-

tions ne saurait en soi justifievideon” judi-

ciaire.

127

proche eelqf le commissaire et le Tribunal
du travail est manifesteereabdhable ou con-
traarda’ jurisprudence de la Cour d'appel du

éhec. Le Tribunal du travail, agissant dans les

limites de sa etanpé, aelaboE des critres
rationnels permettaetelendier aum@s de quel
employeur, en cas de concession temporaire d'en-
treprise evand1’application de l'art. 45, doit se
faireerification du caraere repesentatif du
syndicat petarhiner si 'acaditation doitstre

certification should be cancelled. The employer evadi€e. Le donneur d’ouvrage demeure libre de

that contracted out the work will be free to seek
cancellation if it takes back control of its undertak-
ing; for the term of the transfer, however, the
transferee to which the certification actually
applies must present the petition if it believes that

demandavizcation s'il reprend le comt€ de
son entreprise, mais poueéadiuld concession,
c’estqtllg”concessionnaire, effectivementevis”
par |'actiration, qui doit pSenter la reqié s'il
juge que l'association esarier plus la majo-

the association no longer represents the majority of e d&s salaeis de I'uni€ de mgociation.

the employees in the bargaining unit.

Furthermore, the commissioner and the Labour Par ailleurs, le commissaire et le tribunal onts

Court denied Ivanhoe’s petition on the merits, and

not because, as the union argued, it was presented

outside the relevant time period. Under. s. 41, a
petition for cancellation may be made “at the time

egejat'reqete d’lvanhoe sur le fond, et non
parce qu’'elletaucaitime le mtend le syndi-

casgme hors dlai. En vertu de l'art. 41, la

etquén evocation peutefre pesente «au
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fixed in paragraplc or d of section 22”. In 1992, temps #xau paragraphe ou d de l'article 22 ».
these paragraphs provided: En 1992, ces paragraphes indiquaient :

22. Certification may be applied for 22. L’accréditation peuefre demaneé

(c) after six months from the expiration of the delays c) ap®Es six mois de I'expiration de®ldis pevusa
provided in section 58, in the case of a group of employ- l'articlea3&gard d’'un groupe de salesipour les-
ees for whom a collective agreement has not been made guels une convention collectivet'agadue, ou
or for whom a dispute has not been submitted for arbi- pour lesquels aredifh’a pagtt soumisa’l'arbi-
tration or is not the object of a strike or lock-out permit- trage ou ne fait pas 'objet dewe @ud’'un lock-out
ted by this code; permis par leegent code;

(d) from the ninetieth to the sixtieth day prior to the d) du quatre-vingt-dixéine au soixargime jour pece-
date of expiration of a collective agreement or of its dant la date d’expiration d’une convention collective ou
renewal or the expiration of an arbitration decision de son renouvellement ou I'expiration d’'une sentence
availing in lieu thereof. arbitrale en tenant lieu.

Section 58 provided: L'article 58 stipulait :

58. The right to strike or to a lock-out shall be acquired58. Le droita la geve ou au lock-out est acquis 90 jours

90 days after reception by the Minister of a copy of the esfs Eception par le ministre de la copie de I'avis

notice sent to him in accordance with section 52.1 or qui & drdnsmise suivant l'article 52.1 ou qu'il est

that he is deemed to have received in accordance witlepu€ravoir reue suivant I'article 52.23 moins qu’une

section 52.2, unless a collective agreement has been convention collective ne soit intervenue entre les parties
reached between the parties or unless, by mutual con- a awins que celles-ci needdent d’'un commun

sent, they decide to submit their dispute to an arbitrator. accord de soumettre &endidfun arbitre.

Under s. 52.2, the Minister was deemed to have  En vertu de l'art. 52.2, le met&treeput
received a copy of the notice in question on the  avei tepie de l'avis pertinent le jour de I'ex-

day of the expiration of the collective agreement. It  piration de la convention collective. Il ressort de
is apparent from these provisions, taken together, I'ensemble de ces dispositions qu’ate eaqu”
that a petition for cancellation may be made nineevocation peutetre pesen¢e lorsque que neuf
months or more after the expiration of a collective  mois ou plus seesons depuis I'expiration
agreement, provided that the parties have not made  d’une convention collective et qu'une nouvelle
a new collective agreement. convention n’est pas intervenue entre les parties.

Once again, the transfers of operation of the Encore une fois, les concessions d’entreprise
undertaking that occurred in this case have the intervenues eeckegghnent modifier la situa-
effect of modifying what would be the usual situa-  tion habituelle, puisqu’il faut tout d’aleoifier”
tion, since the agreement that the time period must  en vertu de quelle conventi@higsdoivent
be calculated under must first be determined iretre Calcuds pour dterminer si la reqate en evo-
order to decide whether the petition for cancella-  cation poet@tpEsenée par Ilvanhoe le 14 jan-
tion could have been presented by Ivanhoe on Jan-  vier 1992. Lardaroinvention collective siga’
uary 14, 1992. The last collective agreement avec Moderne leu?42®1 devait expirer le 22
signed with Moderne on August 29, 1991, was to  mai 1994. Si cette convention devait fonder le cal-
expire on May 22, 1994. If that agreement were to  cul &g’ est clair que la regté ne pouvait
be the basis for calculating the waiting period, theetre pesenge en janvier 1992, puisque la conven-
petition clearly could not have been made in Janu-  tion demeurait en vigueur. Cependant, comme on
ary 1992, since the collective agreement was still le sait, le commissaire et le tribunaclomt d”
in force. However, as we know, the labour com-  cette convention caduque au jour de I'expiration
missioner and the Labour Court held that this col-  du contrat de Moderne, 1&u31984" Si cette
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lective agreement had lapsed on the date when
Moderne’s contract expired, on August 31, 1991.
If that date were to be used as the expiry date of
the last collective agreement, the petition would
still not have been made within the prescribed time
period, since only four months would have passed.
As well, if the calculation were instead based on
the collective agreement signed by Moderne on
May 22, 1989, and effective until May 22, 1991, it
would then have been necessary to wait until at
least February 22, 1992, in order to present the
petition. On the other hand, if only the last collec-
tive agreement signed by Ivanhoe were to be
regarded as relevant in calculating the time period,
the petition would have been properly made, since
that agreement expired on May 22, 1989, more
than two years earlier.

date etneiteienue comme I'expiration de la

adgeniconvention, la regté ne serait pas non
plesepge dans les alais prescrits, puisque
seulement quatre mois se secaieBs. De

em®, si 'on devait plat”se fonder sur la con-

ventioeesigaf Moderne le 22 mai 1989, appli-
cable jusqu’au 22 mai 1991, il aurait fallu attendre
au moins jusqu'aevearf1992 pour msenter

la mtgu"Par contre, si la deené convention
esigoar lvanhoe devagttre considiée comme

la seule pertinente dans le calceladeslad”
etquSerait recevable, puisque la convention
avait eXpi?2 mai 1989, soit plus de deux ans
auparavant.

En I'espece, le commissaire a regetargument 130
du syndicat portant sur le non respesiadedid”
a donc eaecemiplicitement, la position
d’lvanhoe selon laquelle le calcudldesdbit se

In this case, the commissioner rejected the
union’s argument on the question of failure to
comply with the time period prescribed. He there-
fore implicitly accepted Ivanhoe’s position that the

calculation of the time period must be based on the
last collective agreement that applied to it rather
than on the agreements that its transferees might
have made. In so doing, the commissioner and sub-
sequently the Labour Court made a decision that
was entirely within their jurisdiction to make.

Their approach was also consistent with the princi-
ples laid down by the Labour Court, which provide

that collective agreements negotiated by subcon-
tractors cannot be binding on the party that con-

fonder sur l&@enunvention la visant et non

sur celles que ses concessionnaires ont pu con-
clure. Ce faisant, le commissaire, puis le Tribunal
du travail, prenaierdaisiendSe situant eeti’

rement dans les limites de leatecompleur

appro@hait de plus conforme aux principela-
ebqgrér le tribunal voulant que les conventions
collectivegocBes par des sous-traitants ne

puissent lier le donneur d’ouvrage. Cette approche
pourrait aussi perraetire employeur qui a

tracted out the work. That approach might also ergliSon entreprise dedan permanente de voir

enable an employer that had permanently alienated
its undertaking to have the certification that
applied to it cancelled without taking into account

dditation le visantavoq€e sansgard aux

actes de son cessionnaire, si le commissaire le
jugeait appeo@Ependant, bien qu’lvanhoe ait

the acts that its transferee could have signed, if the esept’ sa reqefe en temps opportun, le commis-

commissioner considered it appropriate. However,
although Ivanhoe presented its petition at the
proper time, the commissioner had the authority to
deny it on the merits because the certification was
in effect in respect of another employer, Ivanhoe’s
transferee, on a temporary basis.

Hence, with respect to both the cancellation of
the certification and the application of s. 45, the
Labour Court has laid down principles that allow
for the reasonable application of thabour Code

En sommea propos de laevocation de I'ac&-

saire avait le pouvoir de la rejeter sur le fond parce
que kaliation €tait en vigueur chez un autre
employeur, son concessionnai@ndeeifiaQo-

raire.

131
ditation comanegoropos de I'application de

l'art. 45, le Tribunal du trawelilaoE des prin-
cipes qui permettent une application rationnelle du
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and do not create absurd results. In the circum€ode du travail et ne ceent pas d'absurdit'Dans
stances, the courts should not intervene to vary the  ces circonstances, il n’y a pas lieu pour les tribu-
conclusions reached by the specialized decision- naux dintervenir pour modifier les conclusions
makers, and the dismissal of the petition for can-  des instaneemliges et le rejet de la regpe”

cellation should be affirmed. eewvocation devraietre maintenu.
VI. Disposition VI. Conclusion
For these reasons, | would dismiss the appeals Pour ces motifs, je rejetterais les appels, avec
with costs. @pens.
The following are the reasons delivered by Versiondaise des motifs rendus par
BASTARACHE J. (dissenting in part) — Imhjax LE JUGE BASTARACHE (dissident en partie) —

(Town) v. CAW, Local 222, [2000] 1 S.C.R. 538, Dans l'atr’Ajax (Ville) c. TCA, section locale
2000 SCC 23, this Court recently dealt with the222, [2000] 1 R.C.S. 538, 2000 CSC 23, notre
topic of successor rights provisions in the province = Cour examawetiiment la question des disposi-
of Ontario. Disagreeing with the majority that on  tions relatives aux droits de succession d’entreprise
its own a commercial history between successive  en Onfara.difference des juges majoritaires
employers was sufficient to establish the “organi-  selon lesquels le€datts commerciaux entre
zational nexus” required in order to trigger succes-  employeurs successifs suffisent en stalgiour
sorship provisions, | found that an application of  I'existence du « lien organisationnel » requis pour
the successorship provisions in that case was que les dispositions reldtivesccession d’en-
patently unreasonable. treprise s’'appliquent, jai conclu que I'application
de ces dispositionstait manifestementedaisonna-
ble dans cette affaire.

Ajax marks an important evolution in this L'arrét Ajax marque uneevolution importante
Court’'s approach to successorship provisions, not  de lirg&oh par notre Cour des dispositions
least because that case shows that the Court has  relatlaesutcession d’entreprisstaht done”
moved away from its earlier attitude towards such  notamment agrilodire que la Cour s'estoi-
provisions inLester (W.W.) (1978) Ltd. v. United  gnée de la conception de ces dispositions qu’elle
Association of Journeymen and Apprentices of the  avait adopte auparavant dans les edsrlester
Plumbing and Pipefitting Industry, Local 740, (W.W.) (1978) Ltd. c. Association unie des compa-
[1990] 3 S.C.R. 644, andl.E.S, Local 298 v.  gnonset apprentis del’industrie de la plomberie et
Bibeault, [1988] 2 S.C.R. 1048. It may be helpful de la tuyauterie, section locale 740, [1990]
for me to state the way in which | see the majority 3 R.C.S. 644J.eS, Local 298 c. Bibeault,
opinion in Ajax as having changed the law as it [1988] 2 R.C.S. 1048. Il ¢teaitutile que jex-
was articulated irLester and Bibeault. plique la f&pn dont,a mon avis, I'opinion majori-

taire dans l'aet Ajax a modifé la €gle &tablie
dans les asfSLester et Bibeault.

In Lester, McLachlin J. (as she then was) stated Dans I'argt Lester, le juge McLachlin (mainte-
that “while the existence of related companies may  nant Juge en chef) & affien< refne si I'exis-
justify a less restrictive approach to the question of  tence detsoeppareses peut justifier I'adop-
whether or not successorship has occurred, the fact  tion d'une attitude moinsastiisgard de la
remains that corporate interrelationship without question de savoir si I'obligation du successeur
some evidence of disposition will not be sufficient  s’applique, il n'en demeure pas moins que des
to trigger the successorship provisions” (p. 681 liens intezscsans quelquaément de preuve
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(emphasis in original)). There, the “mere existence  d'urenalion ne suffiront paa éntrafer I'ap-
of related companies” (p. 683) was insufficient to  plication des dispositions sur 'obligation du suc-
trigger successorship provisions. However, in  cesseur » (p. 681 (sodis I'original)). Dans
Ajax, commercial history on its own was taken to  cette affaire, la « seule existenceeat&ssagpa-
constitute a sufficient nexus. rees » (p. 683gtait insuffisante pouretlencher
I'application des dispositions relativasla succes-
sion d’entreprise. La Cour a cependantejudans
larret Ajax, que les amtedents commerciaux
constituaient en soi un lien suffisant.

As | noted inAjax, at para. 10, irBibeault, Comme je lai souliga” dans laret Ajax, 136

Beetz J. said of “alienation and operation by par. 10, le juge Beetz availaip, 1117 de I'ar-
another” in s. 45 of the Quebdambour Code, rétBibeault, au sujet des concepts de « Ealdtion
R.S.Q., c. C-27, “[these concepts] are based on an et de la concession » &glagnt45 duCode
intentional transfer of a right: it is therefore neces-du travail du Quebec, L.R.Q., ch. C-27, gu'ils
sary to determine between whom this mutual «reposent sur la transmission volontaire d'un
intent must exist” Bibeault, at p. 1117). In other  droit: il importe donc detefminer entre qui le
words, a consensual as opposed to an inferred or  concours dee\dbdrgé produire ». En d'autres
implied legal relation between the two employers  termes, il devait exister entre les deux employeurs
was required. By holding that a sufficient nexus  un lien de droit consensuel, et non pas un lien de
can be established through commercial history  dreiud” ou implicite. Enefablissant que les
alone, the majority decision ifjax has overruled  aatédents commerciaux peuvent constituer en
the requirement of a strict intentional and mutual  soi un lien suffisangclaiofi majoritaire rendue
legal relation as it was formulated Bibeault. It  dansAjax a annuw I'exigence d’'un lien de droit
seems clear that a much looser inferential or  strictement intentionnekcgirogue ehon&e
implied approach has now been accepted, in partin  danstI'Bibeault. 1| semble evident qu’on
order to capture the concern that pre-existing com-  accegtrdais I'approche beaucoup plus large
mercial relationships between successive employ-  du kemitiou implicite, en partie pour dissiper
ers may indicate the existence of an “artificial _la crainte que des relations commeraabds-pr’
transaction” designed to avoid bargaining obliga- tantes entre employeurs successifs n’indiquent
tions. In Ajax, while there was no indication of [I'existence d'une emgion factice » desta® a
such a transaction, it was the opinion of the major-  dispenser des obligatioegodéen Dans 'ast
ity that commercial history alone could be taken toAjax, méme si rien n’indiquait I'existence d’'une
establish a sufficient organizational nexus. In the teleraon, les juges majoritairesaient d’'avis
present case, not only do | find no evidence of an aa@uiX seuls les aEdents commerciaux pou-
artificial transaction, | find no indication of any  vaieatré considfés commeetablissant I'exis-
transaction whatsoever. tence d’'un lien organisationnel suffisamion
avis, non seulement n'y a-t-il aucune preuve de
I'existence d’'une ogration factice en l'emTe,
mais encore rien n'indique I'existence de quelque
opération que ce soit.

Here, the original contract between the appellant Dans la pesente affaire, le contrat initial passl37
employer Ilvanhoe and its first contractor Moderne  entre Ivanhoe, I'employeur appelant, et Moderne,
ended in 1991. lvanhoe then entered into a differ-  son premier entrepreneur, a pris fin en 1991.
ent contractual relationship with the four new con-  Ivanhoe a enstaitdi Un lien contractuel déf
tractors. There is no history of a connection or evi-  rent avec les quatre nouveaux entrepreneurs. Il n'y
dence of any kind of relationship between the party  a jamais eu aucun lien — et il n'existe aucune
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who would be “[tlhe new employer” under s. 45 of
the Quebedt.abour Code, i.e., the four contractors, soit — entre la partie qui serait «le nouvel

and the party who is “the former employer” under  employeur » au sens de I'art. @&ddwu tra-

that provision, i.e., Moderne. There is no “pre-vail du Qwebec, c'esk-dire les quatre entrepre-
existing corporate connection” between Moderne  neurs, et la partie qui est « I'empl@gdept >

and the four contractors, or any “commercial his- au sens de cette dispositioa-aiestvioderne.

tory”. As Beetz J. put it ilBibeault, this is a situa- Il N’y a aucun « lien d’entrepris@gxistant » ni

tion in which “one contractor loses his contract to  aucun ecddént commercial » entre Moderne et
another with whom he has no connection” les quatre entrepreneurs. Comme le juge Beetz I'a
(p. 1061). Hence, on the law as it has been modi- ecigr'dans l'aret Bibeault, il s’agit d'une situa-

fied by Ajax, i.e., that the legal relation between tian<«oun entrepreneur perd son contrat au profit
successive employers can be based on a mere his-  d'un autre entrepreneur avec lequel il n'a aucune
torical connection and there need not be a strict  relation » (p. 1061). Paguent selon leegle

preuve de l'existence de quelque relation que ce

mutual, intentional, or consensual transfer, this is
not a situation in which successorship provisions
should be triggered. The understanding of the legal

meelifiar I'aret Ajax — voulant que le lien de

droit entre employeurs successifs galiise

d’'un simple lien historique et qu’il ne soit pas

relation required in order to establish a sufficient ecessaire que le transfert soit strictement consen-

organizational nexus is not satisfied in the present

circumstances. There simply is no relation between

suel owe feadune intention commune —, les
dispositions relatilesuccession d'entreprise

the two employers here. ne doivent pas s’appliquer eneltespDans les
présentes circonstances, I'exigence du lien de droit
requis pouretablir I'existence d'un lien organisa-
tionnel suffisant n'est pas respeet’ll n’y a tout
simplement aucun lien entre les deux employeurs

en l'espece.

Ajax made the requirement of the legal relation L’arret Ajax a consiérablement assoupli I'exi-

between successive employers significantly less
onerous, but the requirement of a legal relation

gence d'un lien de droit entre employeurs succes-

sifs, mais cette exigence existe toujours. En l'es-

continued to exist. Here, even though there is noecep'les juges majoritaires concluent que la

relation or connection between Moderne and the
four contractors, the majority finds that the succes-
sorship provision applies. | do not agree that there

disposition relatiV@ succession d’entreprise
s'appliqgue endildrSence de relation ou de lien
entre Moderne et les quatre entrepreneurs. Je ne

is the required degree of “connection” or “nexus”
in this situation. Furthermore, it is not possible, in
my view, to continue to refer to this as a “require-
ment” when in fact nothing is required.

suis pas d'accord pour dire que le «lien» requis
existe en daspJ’estime, en outre, qu’'on ne
peut pas continuer de parler d’ « exigence » de lien
guand, ealité, rien n'est exig’

Ajax did not affect two other issues that are L'arrét Ajax n'a pas abor deux autres points

raised here in the context of what is and what is
not a patently unreasonable interpretation of s. 45:
(i) the definition of “undertaking” in s. 45; and (ii)
the use of the concepts of “potential employer” and
retrocession. It is to these | now turn.

saeslew 'espte en ce qui concerne la question
de savoir ce qui constitue ou ne constitue pas une

integtation manifestement eddisonnable de

l'art. 45: (i)efénidion du terme « entreprise »

figurantart. 45, et (ii) le recours aux notions d’

« employeur potentiel » et detrbcession. J'exa-
mine maintenant ces questions.
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I. The Definition of “Undertaking” éntreprise) in  |. La définition du terme « entreprise » figuraat °
Section 45 lart. 45

The definition of “undertaking” in s. 45 as this L'approche adogé par les juges majoritaires40
was articulated iBibeault remains unchanged by  dans l&rfjax ne modifie pas laafinition que
the majority’s approach iMjax. The holding in  donne I'aetBibeault du terme « entreprise » figu-
Bibeault on this issue is clear: an undertaking for  m@ffrt. 45. La conclusion #€a ce sujet dans
the purposes of s. 45 cannot consist merely of dtaRibeault est claire : pour I'application de
work, tasks or functions performed by the employ-  l'art. 45, une entreprise ne saurait comprendre uni-
ees under the former employer. Something more  quement les travaux athles tue les salas”
must be sold or operated by another in order for ecetdient pour I'employeur @eédent, ni les
the successorship provision to be triggered. fonctions qu'ilscabesrt, pour lui. Pour que la
disposition relativeala succession d’entreprise
s'applique, il faut que quelque chose de plus soit
vendu ou coned.

As Beetz J. put it, at p. 1101: Comme le juge Beetz I'a dig fa p. 1101: 141
Each undertaking consists of a series of different Chaque entreprise est e@ndose sfie délé-

components which together constitute an operational mengsahff qui constituent I'ensembleepationnel

entity. It goes without saying that one of these compo- de I'entreprise. Il va de soi qu’unetfareds est le

nents is the work done in the undertaking; but the spe- travail effeatusein de I'entreprise. Mais l'idemtit”

cific identity of the undertaking is also determined by its pareécalide I'entreprise ressoegalement de®lé-
particular physical, intellectual, human, technical and ments physiques, intellectuels, humains, techniques et
legal components. juridiques qui lui sont propres.

These components are meant to include “all the dB@maents sont ceas’inclure « I'ensemble des
means available to an employer to obtain his  moyens dont dispose un employeur pour atteindre
objective” (p. 1105). Beetz J. therefore chose to la fin qu’il recherche » (p. 1105). Le juge Beetz a
adopt a broad definition of undertaking @agANS-  donc choisi d’adopter uneefifition large selon
LATION] “an organization of resources that together  laquelle I'entreprise est going concern »
suffice for the pursuit, in whole or in part, of spe-  (entreprise en exploitation) ou un « ensemble orga-
cific activities” or “a going concern” (fronMode  nisé suffisant des moyens qui permettent substan-
Amazone v. Comité conjoint de Montréal de tiellement la poursuite en tout ou en partie d’acti-
I’Union internationale des ouvriers du vétement  vites pecises » (te” deMode Amazone c. Comité
pour dames, [1983] T.T. 227, at p. 231). An under- conjoint de Montréal de I’ Union internationale des
taking may indeed include the work done andouvriersdu vétement pour dames, [1983] T.T. 227,
hence could apply to a situation of sub-contracting  p. 231). Une entreprise peut effectivement com-
if enough other elements of the business are prendre le travail effetcta @finition d'entre-
included; however, it cannot consist merely of a  prise pourrait donc s’appliquer dans un cas de
transfer of work, functions or tasks. sous-traitance si un nombre suffisant des autres
éléments qui composent I'entreprise s@gale-
ment trangéfés; il ne peut cependant pas s'agir
uniguement d'un transfert de travaux, de fonctions
ou de #ches.

It is the majority’s opinion that in cases like the Les juges majoritaires sont d’avis que, dans k¥
present, where all that is available to be transferred cas comnesknfe affairewseuls des travaux,
is work, functions or tasks, such a transfer should  des fonctions oactles fieuverdtfe transéres,
be included in the definition of “undertaking”. In  ce transfert éti¢ Vi€ par la éfinition du terme
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the Court of Appeal judgment in this case ([1999] « entreprise ». Danet ltardu par la Cour d’ap-
R.J.Q. 32), LeBel J.A. (as he then was) found that  pel enebesf1999] R.J.Q. 32), le juge LeBel
the definition of undertaking adopted by Beetz J.  (maintenant juge de notre Cour) a conclu que,
from Mode Amazone included the possibility of  selon laefiiition du mot « entreprise » que le
different undertakings admitting of different juge Beetz a empritla dcisionMode Ama-
degrees of the components referred to (p. 54). Theone, la mesure dans laquelle se retrouventlés ~
passage cited fronMode Amazone in Bibeault ments mentiones peut varier d’'une entreprise
includes, at p. 1106, the following comment: “Itis  l'autre (p. 54). L'extrait deetasibnMode Ama-
not always necessary for the moveable andone que l'on trouve dans I'aet"Bibeault com-
immovable property to be transferred.for porte I'observation suivantea la p. 1106: «II
inventory and know-how to be included in the n’est pas toujoecessaire que les meubles et
transaction.” From the idea that it is possible for  que I'immeuble sodeBscl. . .] que l'inventaire
the elements sufficient to trigger s. 45 to be differ-  etkdew-how soient compris dans la transac-
ent in different cases, LeBel J.A. concluded that, tion.» Tenant pour acquis qléntests suffi-
where the transfer is the provision of janitorial ser-  sants peatedCher I'application de l'art. 45
vices and where those services are the only thing  peuvent varier d'anl'easre, le juge LeBel a
available to be transferred (i.e., the work), then that  conclu que, lorsque le transfert vise la prestation
is all that needs to be transferred in order to satisfy  de services d’entrefiagenet que ces services
Beetz J.’s wider “organic” approach. (c’'esdire les travaux) sont tout ce qui petrie”
transBré, c'était & tout ce qui devaitie transéié
pour respecter la conception « organique » plus
large du juge Beetz.

~

With great respect, | cannot agree with this En toute @férence, je ne puis souscrisecétte
interpretation ofBibeault. First, it is unclear how interptation de I'aret Bibeault. Premérement, on
an interpretation based on something like the ne voit pas clairement comment on peut s’appuyer
intrinsic limitations posed by the nature of sur une intgidn fonge sur quelque chose
janitorial services can be relied on wheibeault  comme les restrictions duada nature des services
also dealt with the provision of janitorial services.  d’entreti@mager, alors que 'atBibeault por-
| agree with the majority thaBibeault certainly tait€galement sur la prestation de services d’entre-
did not preclude the application of s. 45 in the case  tienagér. Je conviens avec les juges majori-
of such services. Indeed, | cannot see why it is taires queetl'anlémggchait sfement pas
impossible to transfer “something more” than  l'application de l'art. 45 dans le cas de ces ser-
work alone in this context. One could imagine the  vices. En fait, je ne vois pas pourquoi il est impos-
transfer of such things as the name of the com-  sible de dransf’quelque chose de plus » que
pany, its office, its staff (both cleaning and admin-  les travaux dans ce contexte. On pourrait imaginer
istrative), its “ways of doing things” (i.e., its inter- le transfert de choses comme le nom deet&, soci”
nal structure and organization), its inventory and  son bureau, son personnel (tant le personnel d’en-
equipment (which might consist of specialized tretien que le personnel administratif), cgm « fa,
cleaning products or machines), its established de faire les choses »a{diestsa structure et
relationships with suppliers (i.e., a component of  son organisation internes), son inventaire et son
its “good will"), its work contracts in the case ma€El (qui pourraient comprendre des produits
where there is more than one client, and so on. |  ou des machines de nettegadiges), les rela-
see no reason why a business that provides tions qu'elltablies avec des fournisseurs
janitorial services should not be treated like any  (ckediré unelément de son «fonds commer-
other business, with the possibility of having all of  cial »), ses contrats de louage de services dans les
the attributes or indicia of a “going concern”.  casiloy a plus d'un client, et ainsi de suite. Je ne
However, the point is not that these are also  vois pas pourquoi une entreprise qui fournit des
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janitorial services an8ibeault left open the possi-
bility that s. 45 would apply; the point is that in the
present case, as Bibeault, there is nothing else
but the work that passes. This is precisely the situ-
ation in which Beetz J. said that “the functional
approach” was impermissible, and | cannot agree
that this is consistent with a finding of successoral
rights in a situation where functions alone pass.
Beetz J. held that the successorship provision
should not be triggered in such a situation. In my
opinion, the interpretation of that case adopted by
the majority in the present instance inverts that
central point.

services d'entretiermager ne devrait pastré
#aittomme toute autre entreprise etspriter
tous les attributs ou signes d'une entreprise en
exploitation. Toutefois, ce qui importe est non pas
le fait qu'il egllément question de services
d’'entret@rager et que I'agtBibeault a main-
tenu la possigiig” I'art. 45 s'applique, mais le
fait qu’ici, comme dans I'dfagault, seuls les
travaux sontetemst’est exactement le genre
de situatior la’conception fonctionnelle » est
inacceptable selon le juge Beetz; je ne saurais donc
accepter que cela est coafdameonclusion
gu’il existe des droits de succession d’entreprise

dans le cas wseules des fonctions sont tramsf’
réees. Le juge Beetz aedi® que la disposition
relative a la succession d’'entreprise ne doit pas
s'appliquer dans un tel cas. Je suis d’avis que l'in-
terpiétation de cet aet"adopte par la Coum la
majoritt en I'espte renverse cetteedsion fonda-
mentale.

As | see it,Bibeault’'s prohibition of a purely
functional definition of “undertaking” has effec-
tively been removed if, as the majority here main-

tains, mere functions can constitute an undertaking

in situations where there is nothing else but func-

tions. Rather than precluding the use of the succes-

sorship provision, a purely functional situation
does the opposite, triggering it.

Selon moi, l'interdiction par I'aefBibeault du 144

recoarsine @finition purement fonctionnelle du
terme « entreprise » est effectiatimanée si,
comme les juges majoritaires I'affirment en I'es-
ecep de simples fonctions peuvent constituer une
entreprise dans laslady a'rien d’autre que
des fonctions. Au lieu déehy’le recoura la
disposition relatevela® succession d’entreprise,

une dfinition purement fonctionnelle fait le con-

t

raire, en ce sens qu'elledéenche 'application de

cette disposition.

Like Zerbisias J. dd hoc) in Syndicat des
employées et employés professionnels et de bureau,
section locale 57 v. Commission scolaire
Laurenval, [1999] R.J.D.T. 1 (C.A.), antniver-
site McGill v. S-Georges, [1999] R.J.D.T. 9
(C.A), | am troubled by the majority’s position
that the “organic” rather than “functional”

approach is being used when the former can sim-

ply amount to the latter. My view is thBtbeault |
should not effectively be overruled and the deci-

A Tinstar de madame le juge Zerbisias dans 184°

arréts Syndicat des employées et employés profes-
sionnels et de bureau, section locale 57 c. Commis-
sion scolaire Laurenval, [1999] R.J.D.T. 1 (C.A)),

et Universitte McGill c¢. S-Georges, [1999]
R.J.D.T. 9 (C.A), jestime dangereux de dire,
comme l'ont fait les juges majoritaires, que c’est la

conception « organique » qui doit s’appliquer au
ieu de la conception « fonctionnelle », alors que la
conception «organique » est simplemamt jug”

sions in the present case should be declareglquivalentea’ la conception « fonctionnelle A
mon sens, il n'y a pas lieu de renverser &arr”
Bibeault dans les faits et lesedisions en I'esgce
devraientetre diclages manifestementettison-
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patently unreasonable for the way that they misin-  nables en raison de la mauvaisetatitanpde
terpretBibeault. I'arrét Bibeault qui y est doneé.

The majority here argues that we are in a very Dans le pesent pourvoi, les juges majoritaires
different situation with respect to s. 45 than we  estiment que, en ce qui concerne l'art. 45, nous
were in wherBibeault was decided — the Labour  nous trouvons dans une situagimlifiérente de
Court has nearly unanimously settled on a political ~ celle qui existait au momndiatrrét Bibeault a
interpretation of s. 45. It is certainly true that theeté fendu — le Tribunal du travail a eppresque
situation is not one of controversy or paralysis l'unaremitbur une intergtation politique de
now, as it was then. However, in my view, an  l'art. 45. Certes, il est vrai qu’on ne trouve pas ici
agreement to ignorBibeault or to undermine the  la controverse ou le blocage qui existait dans cette
organic definition inBibeault should not acquire  affaire. J'estime cependant qu’'une entente selon
the force of law simply because the Labour Court laquelle on ne tiendra pas compte ele larr”
has agreed to do it and has more or less consigBibeault ou on minera lae&finition organique don-
ently taken that approach. This is a basis for find- ee dans cet @&t ne doit pas avoir force exi-
ing the approach “patently unreasonable” rather toire simplement parce que le Tribunal du travail a
than a justification for deference. aceeputé le faire et qu'il a plus ou moins cons-

tamment adojgt’ce point de vue. Il s’agiald’une
raison de conclure que cette approche est « mani-
festement dfaisonnable » et non pas d’une raison
de faire preuve de retenue.

| cannot agree with deference on this matter in En toute @férence, je ne peux pasré d'accord
particular because when the Legislature amended  sur ce @aimt done; en particulier, que le
the Quebed.abour Code to adopt the present text edislateuretait bien conscient de I'intergdtion
of s. 46, a move to better insulate decisions of the de l'art. 45edatem's I'aet Bibeault et qu'il a
Labour Court, it was well aware of the interpreta- ecidé de la maintenir lorsqu’il a modifile Code
tion given to s. 45 iBibeault and chose to retain du travail du Quebec pour adopter le texte actuel
it. Deference to the Labour Court should not now  de l'art. 46 afin de miewrgerdgs dcisions du
be used to justify an interpretation of s. 45 that is  Tribunal du travail. La retenue envers le Tribunal
inconsistent withBibeault. du travail ne doit pas senarjustifier une interg-
tation de I'art. 45 qui soit incompatible avec letrr”
Bibeault.

Both the majority and the Court of Appeal judg- Selon 'arét majoritaire de notre Cour et I'atr”
ment by LeBel J.A. maintain that the definition of  rendu en Cour d’appel par le juge LeBsfinia d”
“undertaking” should be subservient to the nature  tion du terme « entreprise »egdeitddé de la
of the legal relation and th&ibeault should be  nature du lien de droit et une distinction factuelle
distinguished on its facts from the present decision  dbi &tablie entre le msent aef et I'arét
because the Schoolboard in that case was nevBrbeault, en ce sens que la commission scolaire
bound by the certification and did not use its dong¢tdit” question dans ce dernier cas n'avait
employees to do the work there, whereas, in this jamgisiée par l'acceditation et n’avait pas
case, lvanhoe did do the work with its employees  edigiXécution des travaux ses salaes, tandis
prior to its contract with Moderne. | do not think  gu’en I'esp’lvanhoe faisait exuter les travaux
that the factual distinction between that case and  par sesesaadnht de conclure un contrat avec

Moderne. Je ne crois pas que la distinction fac-
tuelle entre I'aret Bibeault et la pEsente affaire ait
de l'importance en ce qui concerne linterdiction



[2001] 2 R.C.S.

IVANHOE INC. C. TUAC, SECTION LOCALE 500 Le juge Bastarache

655

this case is material to that case’s prohibition of
the functional definition of an undertaking.

II. The Use of the Concepts of “Potential

par cet derla éfinition fonctionnelle du terme
« entreprise ».

Il. Le recours aux notions d’ « employeur poten-

Employer” and Retrocession

The patently unreasonable nature of the “poten-

tiel » et derocession

Le caractte manifestementegdisonnable de lal4®

tial employer” and retrocession argument used in eotie’de I' « employeur potentiel » et de édro-

the courts below does not relate to the issue of
whether or notBibeault was being properly fol-
lowed. This way of reactivating “the former
employer” status under s. 45 was not at issue in
Bibeault. Hence, whether or not its use in the pre-

cession iegadpvant les cours d'instanceeinf’

rieure n'a rienvoir avec la question de savoir si

I'atrBibeault a ét suivia bon droit. Cette fapn
de redonner le statut d’ « emplegéderpns
au sens de l'artetiitrpas en cause dans l&rr”

sent case is patently unreasonable depends not &mbeault. Il faut donc se fonder non pas sur l&rr”
Bibeault but on how it sits in relation to the text of Bibeault mais sur le libe##"de l'art. 45 pour eti-

S. 45.

der s’il est manifestemergrdisonnable de recou-

rir a cette teorie en 'espce.

The “potential employer” or retrocession argu-
ment here works in the following way: because the
original employer, the appellant Ivanhoe, handled
the janitorial services in the buildings it managed
prior to its contract with Moderne, the termination
of this contract creates a situation in which the
undertaking transferred to Moderne returns to
Ivanhoe in order to be re-transferred to the foum
new contractors; see pp. 68-72 of the Court of
Appeal judgment. This means that under s. 45, the
appellant Ivanhoe is the “potential” “new
employer”, because it has control over the activity
and may decide to carry it on itself. With regard to
the transaction between Ivanhoe and the four new
contractors, however, Ivanhoe is “the former
employer” and the four contractors are “[tjhe new
employer” even though it is Moderne who was the

En l'esfece, la teorie de I' « employeur poten-1°0

tiel » ou detlacession est la suivante : puisque
'employeur initial, I'appelante Ivanhoe, assurait
les services d’entretaager’ dans lesdifices
qu'érgit avant de conclure un contrat avec
Moderne, I'expiration de ce contrat engendre une
situatiotiemtreprise etBead Moderne retourne
Ivanhoe pouette reedde aux quatre nouveaux
entrepreneurs; voir p. 68-72 ded&adg Cour
d’appel. Cela signifie que, pour I'application de
lart. 45, l'appelante Ivanhoe est le «nouvel
employeur » « potentiel », parce qu'eli@lecontr”
'activiif peut dcider de I'exercer elle-emie.
Toutefois, en ce qui conceenatibapinterve-
nue entre lvanhoe et les quatre nouveaux entrepre-
neurs, lvanhoe est « 'emplogeddgmt » et les
guatre entrepreneurs sont « le nouvel employeur »,

last business to carry on the work and to have hademensi Moderneetait la derrgére entreprisea

actual employees to that end. Hence, the concept

avaiuexes travaux ed avoir eu des salas’

of “potential employer” and the possibility of ret- a cette fin. De ce fait, la notion de I' « employeur

rocession are used to keep Ivanhoe in the position

of “the former employer” under s. 45. a

potentiel » et la pessibiktrocession servent
maintenir Ivanhoe dans la position de «l'em-

ployeur pecédent » au sens de l'art. 45.

This interpretation is in no way supported by the
text of s. 45 and, in my opinion, is a patently
unreasonable interpretation of that provision.
There is no reason to think that “the former
employer” referred to in the provision is meant to
reach back in time in this way and to infer an
intention to carry on an undertaking when there is

Cette interpetation n’est nullement appeg par 1°1

le libedé I'art. 45 et constitug@, mon avis, une
inetgtion  manifestement eddisonnable de
cette disposition. Rien ne dopeeser que la
notion de « 'employeagégent » figurant dans
cette disposition permet de remonter ainsi dans le
temps eeddnfexistence d’'une intention d’ex-
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no indication of that intention. This is particularly
troubling in light of the fact that no employees are
being transferred and “the potential employer” has
no employees to receive the benefit of the trans-
ferred certification. In other words, the provision
itself gives no indication that it is meant to apply
to more than the last two actual employers in a line
of successive employers. Hence, the creation of
this new category, “potential employer”, is
nowhere supported by the text.

ploiter une entreprise lorsque rien ne permet de
croire qu’une telle intention existe. Cela est parti-
ecelnent troublant compte tenu du fait qu’aucun
salaest transfé et que « I'employeur poten-
tiel » ne compte aucunesalsceptible deelné-
ficier de l'edddtion transmise. En d'autres
termes, la dispositionesitle-miindique nulle-
ment qu’elle doit s’appdiqples d’employeurs
qu'aux deux derniers d'waree gi'employeurs
successifs. Partant,ela@ian” de cette nouvelle

caggorie de I' « employeur potentiel » n’est aucu-
nement appusg par le texte de la disposition.

Moreover, retrocession is an entirely fictional
operation. While it is true, as the majority points
out, that the law admits of instances of “legal fic-
tion”, | cannot accept that in this context. Labour
legislation is specific and technical; it reflects

De plus, la etrocession est une emtion ent-
rement fictive. Bien qu’il soit vrai, comme le souli-
gnent les juges majoritaires, que le droit permet la
« fiction juridique » dans certains cas, j'estime que
cela ne s’applique pas daresénpcontexte. La

social policy and is not suited to additions by way egi$lation en matire de travail est particalié et

of judicial constructs. Employment is a real thing,

technique; elletestine politique sociale et ne se

not a fiction, and certification exists for the benefit etprpas aux ajouts faits au moyen d’intetg+”

of actual employees. Ivanhoe ceased being the
employer of the janitorial staff in 1989 when it

tions judiciaires. L'emploi esalitée pas une
fiction, et I'amtitation existe au profit de salkesi”

transferred all of those employees to Moderne. Ateels. Ivanhoe a cesgi'étre I'employeur du per-

that time, for the purposes of that transfer of suc-
cessoral rights, it was “the former employer” as
per s. 45. Indeed, the transfer of these rights from
Ivanhoe to Moderne went uncontested at that time.
Moderne became the new employer of these for-
mer employees of Ivanhoe and the collective

agreement that had bound Ivanhoe was then trans-

ferred to Moderne. These employees worked for
Moderne. And when the contract between Ilvanhoe
and Moderne came to an end in 1991, these

sonnel d’entreéieagarl en 1989, au moment o

elle a temdgBbus ces salas chez ModernéA
egttele, pour les fins de cette transmission de
droits de succession d’entrepritait etléem-
ployeemegent » au sens de l'art. 45. En fait,

personne n'a alors eolatasinsmission de ces
droits d’'lvankoeleérne. Moderne est devenue

le nouvel employeur de ces ancierss salari’
d’'lvanhoe et la convention collective quieavait li’
Ivanhoe se@drarismise Moderne. Ces sala-

employees were dismissed by Moderne. Ivanhoees ttiavaillaient pour Moderne et, lorsque le con-

could not be said to have become their employer
again in any way. First, lvanhoe did not re-enter

the business of performing these janitorial ser-

vices, thereby reactivating its status as an employer
in any real way. lvanhoe did not hire any employ-

ees to perform janitorial services, whether from

Moderne or any other source. Second, the new
companies performing the work did not include

any of these Moderne/former-lvanhoe employees.
Indeed, in addition to the services performed, the
only thing that has been kept constant in these
various configurations of employer and employees
is in fact the union certification. It is, in my opin-

trat entre lvanhoe et Moderne a pris fin en 1991,
ils @Bt licencés par Moderne. On ne pouvait
pas dire qu’lvanleta&it ‘redevenue leur
employeur de quelgaesmaeice soit. Preeii”
rement, lvanhoe n'a pas recograreuchir les
services d’entretienager en cause, ce qui
aurait eu pour effet de lui redonner son statut
d’employeur. Elle n'a embaagbin salagi'de
Moderne ou d’'un autre employeur pour fournir des
services d’entretienager. Deudmement,
aucunesdiailoderne/ancien sakam’lvanhoe
ne travaillait pour les nouvelles entreprises qui
aputaient les travaux. En fait, outre les services
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ion, patently unreasonable to keep this certification  fournis, kalitation syndicale est la seule chose

alive through an artificial interpretation of s. 45. qui soit demeurdnstante dans ces diffhtes
configurations d’employeurs et de sadsri’J'es-
time qu’il est manifestement eddisonnable de
maintenir en vigueur cette aeditation au moyen
d’'une interpetation artificielle de l'art. 45.

It is true, as the majority points out at para. 88, Il est vrai, comme les juges majoritaires le fortP3
that it is Ivanhoe who retains the power to consign  observer au par. 88, que c’est Ivantetenui d”
the undertaking at the end of the contract. In the le pouvoir deedend’entreprisea I'expiration
case of short-term or temporary contracts, itis also  du contrat. Dans le cas des aoutatsterme
true that the termination of the contract will result  ou temporaires, gégadement vrai que I'expira-
in a failure to carry over the collective agreement  tion du contraeemepla transmission de la con-
and a failure to re-visit the certification upon  vention collective et de Baitationa lvanhoe
Ivanhoe, absent retrocession or some such opera- en l'absenetodession ou d'aration de la
tion. This creates the possibility of using short-  sorte. Il existe alors une posgijitt’des con-
term or temporary contracts to evade collective tsatourt terme ou temporaires servanton-
agreements and in effect “oust” a union by failing  tourner des conventions collectives et, an fait, °
to re-visit certification upon the original “potential evihcer un syndicat en ne transmettant pas kaccr’
employer” (or what we might think of as the  ditati@n I« employeur potentiel » initial (que
potential “re-employer”) under s. 45. However,  nous pourregel€ément conseéer commeetant
this is how s. 45 is written. It is not ambiguous. Its  le « nouvel employeur » potentiel) en application
scope is well defined. When the legislature de l'art. 45. Telle est toutefois larmatont
amended s. 46, it did not amend s. 45 to add the  l'art. 48digérCet article n'est pas ambigu. Sa
concept of “potential employer” to “former  ped est bien efinie. Lorsque le dgislateur a
employer”, nor did it stipulate the possibility of  modifi‘art. 46, il n'a pas modié I'art. 45 de
fictitious relations between the original employer  nea@a ajouter le concept d’ « employeur poten-
and successive employers. Inaction by the Legisla-  t&elcelui d’ « employeur pddent » et il n'a
ture should not be held to be equivalent to legisla-  pas non plus mentaopossibilie’ de liens fic-
tive ratification of Labour Court decisions; other- tifs entre I'employeur initial et les employeurs qui
wise, judicial review itself is threatened. This is, in  lui ®dmmt. Il n'y a pas lieu de consi@r que

my opinion, a forced and artificial interpretation  l'inaction égitlateurequivauta une ratification
that the words in the text of the provision cannot  desisidns du Tribunal du travail; sietdit le
reasonably bear. cas, le cai&rjudiciaire serait lui-reie en pfil.

Il s’agit, selon moi, d'une interptation artificielle
et forde qui ne peut pas raisonnablement s'ap-
puyer sur le libe#”de la disposition.

Indeed, the forced or artificial nature of the J'estime, en effet, que les difficalt’soulegés 154

interpretation in my view can be seen in the diffi-par deux autres questions en l'esp font ressortir
culties raised by two other issues in this case: (dp caractre for& ou artificiel de cette intergta-

the issue of why the certification passes but thdion : a) la question de savoir pourquoi |'aedita-
collective agreement does not; and (b) what | caltion est transmise, mais pas la convention collec-
here, for the sake of brevity, “the s. 41 incon-tive, et b) ce que, par souci de concision, jappelle
gruity”. en l'espece « I'incongruig” de l'art. 41 ».
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A. What Prevents the Collective Agreement from
Passing?

A.

Qu'est-ce qui empéche la transmission de la
convention collective?

In addition to the certification, s. 45 stipulates Selon l'article 45, I'alEnation ou la concession

that the alienation or operation by another of the
undertaking shall not invalidate any collective
agreement. Indeed, when Ivanhoe transferred the
undertaking and its employees to Moderne in 1989
in that uncontested proceeding, the collective
agreement followed the undertaking without com-
ment. One of the collective agreements between
Moderne and the Union expired prior to the end of
Ivanhoe’s contract with Moderne — the collective
agreement expired on May 22, 1991, and the con-
tract between Ivanhoe and Moderne came to an
end on August 31, 1991. However, Moderne and
the Union entered into a second collective agree-
ment that was to commence August 29, 1991.
Hence, that second collective agreement was in
force just prior to the end of the contract between
Ivanhoe and Moderne and is certainly capable of
being transferred with the certification.

Yet, every decision-maker in this case has held
that the collective agreement entered into by
Moderne and the Union could not be transferred
back to Ivanhoe in order to be re-transferred to the
four new employers along with the certification. In
other words, they found that the retrocession argu-
ment could not be applied to the collective agree-
ment. It is important to consider why this was so.
More precisely, if the retrocession argument is
sound, why would it not be applied to the collec-
tive agreement? Why stop with the certification?
The new employers were not involved in negotia-
tions or discussions dealing with either the certifi-a
cation or the collective agreement. In my opinion,
this refusal indicates a problem with the retroces-
sion approach. In short, if that approach was per-
fectly valid and legitimate, the collective agree-
ment would have been included with
certification. The fact that it was not indicates that
something is wrong with the retrocession argu-
ment.

de I'entreprise n'invalide aucueeit@aticm ni
aucune convention collective. e&8ité,r’lors-
gu’lvanhoska I'entreprise et ses salesia
Moderne en 1989 dans le cadre de ee€liteeproc”
non ca®ekst convention collective a suivi I'en-
treprise sans que cela ne dormadi@wn com-
mentaire. L'une des conventions collectives entre
Moderne et le syndicat & exp@int la fin du
contrat d’'lvanhoe avec Moderne — la convention
collective aeebgi22 mai 1991 et le contrat
entre lvanhoe et Moderne a pris fin l¢ 31 ao”
1991. Toutefois, Moderne et le syndicat ont conclu
une @mexiconvention collective qui devait
entrer en vigueur 1ei29984" Par comrsjuent,
cette afmaxiconvention collectivestait en
vigueur juste avant la fin du contrat entre Ivanhoe
et Moderne et elle peut certaiegenganhSmise
avec I'aditation.

Pourtant, tous lesedideurs en I'egre ont jug”
que la convention collective conclue par Moderne
et le syndicat ne pouvaitrpasetfansmisa
Ivanhoe pour paikmierisuite transmise avec
I'amditation aux quatre nouveaux employeurs.
En d’autres termes, ils ont conclu gogdalth”
eleocession ne pouvait pas s'appligada con-
vention collective. Il importe d’examiner pourquoi
ils en sontear@icette conclusion. Plusqmis-
ment, siémrib’de la efrocession est bien fon-

eedpourquoi ne s'appliquerait-elle pada con-

vention collective? Pourquoi devrait-elges’arr”
I'acciéditation? Les nouveaux employeurs n’ont
particip”aux ®gociations ni aux discussions
relavéacceditation oua la convention col-
lecivvaon avis, ce refus indique que lathnie
dedmacession pose un prebhe. Bref, si cette

the edhieétait parfaitement valide etditime, la con-

vention collective aeditansmise avec l'acer”
ditation. Le fait que cela n&éplescas indique

que la thérie de la efrocession comporte une

faille.

As the majority points out, the Labour Court
recognizes the need to modify collective agree-
ments or refuse their transfer in a variety of situa-

Comme les juges majoritaires le font remarquer,
le Tribunal du travail ratdanaécessi” de
modifier les conventions collectives ou de refuser
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tions. However, normally, in cases where the suc-
cessorship provision applies, the collective

agreement passes automatically with the certifica-
tion. Section 45 treats both together. This makes
sense, since the collective agreement is required in
order to fully protect employees against the new
employer who may alter working conditions or

leur transmission dans divers cas. Normalement,
toutefois, dans lesudagdsposition relativa la
succession d'entreprise s'applique, la convention
collective est automatiguement transmise avec
dditation. L’article 45 les traite ensemble.

Cela est logique puisque la convention collective

estessaire pour prger commtement les sala-

engage in behaviour detrimental to the union in the es dontre le nouvel employeur qui peut modifier

time it takes to arrive at a new collective agree-
ment. Certification is one battle on the road to a
unionized workplace; arriving at a collective
agreement is another. It is a recognition of the vul-
nerability of the union at the stage when it has no
collective agreement that explains why in the case
of a true successorship situation, the collective
agreement follows the certification. In order for
the operation of the successorship provision to be
meaningful, one must follow the other.

les conditions de travail ou adopter un comporte-
meejugdiiable au syndicat pendant larijpde

requise pour conclure une nouvelle convention col-

lectivetalblissement d’un milieu de travail syn-
aligasse par I'aceditation et par la conclusion
d'une convention collective. edigation est
une reconnaissance dectabilitd’'du syndicat

au momentl @’a aucune convention collective,

ce qui explique pourquoi, dans le cas d'une con-

cessiagritable d’entreprise, la convention col-

lective suit I'acceditation. Pour que I'application
de la disposition relativa la succession d’entre-
prise soit utile, 'une doit suivre l'autre.

The majority here argues that the Labour Court En I'espece, les juges majoritaires affirment qu%l38

was entitled to refuse the transfer of the collective
agreement by exercising its discretion under s. 46

le Tribunal du travail avait le droit de refuser la
transmission de la convention collective en exer-

of the Quebed.abour Code. However, neither the cant le pouvoir disationnaire qu'il tient de

labour commissioner nor the Labour Court pur-
ported to exercise their discretion under s. 46. |
find it difficult to accept that this is what occurred,
in fact.

I'art. 46Cdde du travail du Quebec. Toutefois,
ni le commissaire du travail ni le Tribunal du tra-

vail ne paraissent avoir eexerpouvoir dise-
tionnaire que leur coaerfé cet article. Il m'est diffi-

cile d'accepter qu’ils I'ont fait enedlité.

The consensus amongst all decision-makers in Le consensus qui segage parmi tous leedi-

this case that the collective agreement should not
follow the certification indicates to me that there is
a kind of tacit acknowledgment that this is not in
fact a “true” successorship situation. There is, in
other words, a recognition that extending the certi-
fication to the four new contractoxga the retro-

cession argument is tenuous at best, and it is sim-

159

deurs erd&sgelon lequel la convention col-
lective ne doit pas suivreekhiation, gvele,
selon moi, qu'on semble rewentecitement
gu’en fait il n’est pas question ici d’'une concession

ertable » d’entreprise. En d'autres termes, on
reconni’que la transmission de I'aetfitation

aux quatre nouveaux entrepreneurs au moyen de la

ply too much of a reach to include the collective edtié de la efrocession n'est pas em@ment

agreement. Not only are the contractors strangers
to this agreement (as is the case in the transfer of a
collective agreement in any successorship situa-
tion), but so are all of the people working for the
new contractors. These are not the
Moderne/former-lvanhoe  employees.  Those
employees would have some kind of redress if the

eforet” qu'il est tout simplement exad§ de
transmettre la convention collective. Non seule-
ment les entrepreneurs ne sont-ils Easgitatie
convention (comme c’est le cas lors de la transmis-
sion d'une convention collectigesuite d’'une
concession d’entreprise), mais il en esnde m”
pour toutes les personnes qui travaillent pour les
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second collective agreement were allowed to pass,  nouveaux entrepreneurs. Ces personnes ne sont pas
but passing the certification without the collective  les sedadié Moderne/anciens sadarid’lvanhoe.
agreement is a hollow victory for the union-side in  Ces saaxiiraient un certain recours si I'on per-
this case — the original employees certainly do  mettait que laafmexconvention collective soit
not win. The creation of this odd “half-way house” transmise, mais la transmission deditatarn
position, allowing the certification to pass but not  sans la convention collective est une victoire sans
the collective agreement, indicates to me that this  lendemain pour la partie syndicale ezre l*esp”
is not a situation in which the successorship provi- les salanitiaux ne gagnenugment rien. La
sion should apply at all. If it were, then the collec- eatidn de cettetfange situation « interedliaire »
tive agreement should also pass. Indeed, given thau la dransmission de I'aceditation est permise,
fact that the original employees are not protected  mais non celle de la convention coliealee, r’
by the decision in this case, one must ask what the  selon moi, qeséaipcas ne seqie pas I'ap-
point of this “compromise” is. plication de la disposition relativéa ‘succession
d’entreprise. Si cette disposition s’appliquait, la
convention collective devraéigalementfre trans-
mise. D’ailleurs, compte tenu du fait que les sala-
ries initiaux ne sont pas peggs par la dcision
rendue en l'esgce, il faut se demandarquoi sert
ce « compromis ».

It is my view that neither the collective agree- A mon avis, ni la convention collective ni I'ac-
ment nor the certification should pass in these cir- editation ne devraienetfe transmises dans les
cumstances. This is simply not a true successorship  circonstances. Nous ne sommes tout simplement
situation that should trigger s. 45. In other words, = pas emsepce d'une concessiogritable d’en-
the retrocession argument forces us into a patently  treprise qui @aiendher I'application de
unreasonable interpretation of this provision that I'art. 45. Autrement ditetzri¢hde la efroces-
consensus on the collective agreement issue shows  sion nous fadopter une interpration mani-
we are not really willing to live with. festemenemisonnable de cette disposition, que

nous ne sommes pas vraiment digs@ accepter
comme le émontre le consensus reladifla ques-
tion de la convention collective.

B. The Section 41 Incongruity B. L’incongruité de I'art. 41

A further indication that there is a problem with  On peutegalement constater que I'integgafion
the interpretation of s. 45 in this case may be seen  de l'art. 45 pose wn@abi I'espce en raison
in the issue of what | call “the s. 41 incongruity”.  de ce que jappelle «l'incorgdsétTart. 41 ».
The focus here is on the difficulty created by  Dans és@nte affaire, 'accent est mis sur la dif-
allowing Ilvanhoe to make a s. 41 request because diasgtiltant du fait que I'on permativanhoe
of its status as employer, but borrowing the “for-  despnter une regté fonae sur I'art. 41 en rai-
mer employer” analysis from the retrocession son de son statut d’employeur et que l'on rejette
interpretation of s. 45 to deny the request. In other  ensuite setegoplr le motif qu’elle est « I'em-
words, why is Ivanhoe considered the employer ploye@cépent » selon une integigtion de
for the purposes of making the request, but is then  I'art. 4%foedf la thbrie de laefrocession. En
denied the request on the grounds that it is a previ-  d’autres termes, comment peut-on expliquer
ous employer and that representation must be veri-  qu’lvanhoe est ezéasidommeefant I'em-
fied by looking at the present temporary employ-  ployeur au moment elerier sa reqté et
gu’elle voit ensuite sa regte rejete pour le motif
gu'elle est un employeur @eddent et qu'il faut
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ers? Why is its status as employer sufficient at one  examiner les circonstances relatives aux

level but not at the next? employeurs temporaires actuels perifier’la
repesentation des salaes? Pourquoi son statut
d’employeur suffit-ila un niveau et noa l'autre
niveau?

Section 41 concerns an employer’s ability to ask L'article 41 autorise un employear demander 162
for a tallying of support for the union amongst the  &eathpte des sala@s” qui appuient le syndicat
group of employees the union purports to represent  dans le groupe que celui-cieestmessniter et
and, where there is a lack of support, to ask for @a demander laevocation de l'acaditation si le
cancellation of the certification. However, s. 41  syndicat n'est pas epparyles salags. Toute-
requires that a certain amount of time pass before  fois, l'art. 41 presa@tulEment d'un certain
the employer is allowed to make this request. eladavant que I'employeur puisseepenter cette

requéte.

The relevant provisions, as they existed in 1992, Les dispositions pertinentes, telles qu’elles exis33
read: taient en 1992, se lisent ainsi:

22. Certification may be applied for 22. L’accréditation peuefre demaneé

(c) after six months from the expiration of the delays c¢) apies six mois de I'expiration desldis pevusa
provided in section 58, in the case of a group of employ- I'articlea3&gard d’'un groupe de salesipour les-
ees for whom a collective agreement has not been made quels une convention collectivetd’@gadue, ou
or for whom a dispute has not been submitted for arbi- pour lesquels arediffh’a pagtt soumisa’I'arbi-
tration or is not the object of a strike or lock-out permit- trage ou ne fait pas I'objet dewe @u'd’'un lock-out
ted by this code; permis par leegent code;

41. A labour commissioner may, at the time fixed in 41. Un commissaire du travail peut, au temps fixi
paragraplc. . . of section 2. . .cancel the certification paragrapbé . .] de l'article 22, [. . .] €voquer I'acoe-

of an association that ditation d’'une association qui :

(a) has ceased to exist, or a) a cess’d’exister, ou

(b) no longer comprises the absolute majority of the b) ne groupe plus la majogitibsolue des salas qui
employees of the bargaining unit for which it was certi- font partie de ¢detiegociation pour laquelle elle a
fied. éte accedite.

58. The right to strike or to a lock-out shall be acquired58. Le droita la geve ou au lock-out est acquis 90 jours

90 days after reception by the Minister of a copy of the espa Eception par le ministre de la copie de I'avis

notice sent to him in accordance with section 52.1 or qui &t dransmise suivant I'article 52.1 ou qu'il est

that he is deemed to have received in accordance witlepugravoir reue suivant l'article 52.23 moins qu’une

section 52.2, unless a collective agreement has been convention collective ne soit intervenue entre les parties
reached between the parties or unless, by mutual con- a awins que celles-ci needdent d’'un commun

sent, they decide to submit their dispute to an arbitrator. accord de soumettre &endifun arbitre.

Section 52.2 deems notice to have been given on  En vertu de l'art. 52.2, 'avipasStavoir €t
the day of the expiration of the collective agree-  dolnjour de I'expiration de la convention col-
ment. lective.
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Ivanhoe made its request for cancellation of the Ivanhoe a @Sent” sa regefe en evocation de
certification on January 14, 1992, arguing (i) thatit  I'aditdtion le 14 janvier 1992, en faisant valoir
no longer employed the janitorial staff who had (i) qu’elle n’employait plus le personnel d’entre-
been transferred to Moderne in the May 22, 1991  tienagér qui avaiett transéré chez Moderne
transfer of certification; and (ii) its collective  dans le cadre de la transmission dedl#aton
agreement with the Union ended on May 22, 1989,  du 22 mai 1991, et (ii) que sa convention collective

respecting the nine-month waiting period. avec le syndicat avait pris fin le 22 mai 1989, de
sorte que le elai d’attente de neuf moetdit res-
peceg.

Here, s. 52.2 would deem notice to have been En vertu de l'art. 52.2, I'avis seraiplg avoir
given May 22, 1989, the date of the expiration ofett donm le 22 mai 1989 en I'espé, c’'esta-direa
the collective agreement between Ilvanhoe and the la date d’expiration de la convention collective
Union. The 90 days required under s. 58, added to  intervenue entre Ivanhoe et le syndicat. Les 90
the six months in s. 28Y, make for a total of nine  jours requis par l'art. 58, a&euHux Six mois
months. This means that lvanhoe was required to  memsoan par. 29, repesentent un total de
wait until at least February 22, 1990 to make the  neuf mois. Cela signifie qu’lvataibetehue
s. 41 request. By this calculation, the January 14, d'attendre au moins jusqu&aui@?2 1990 pour
1992 request is well past the required waiting espriter la reqié fonae sur I'art. 41. Selon ce
period. calcul, le diai d’attente prescratait expig depuis
longtemps lorsque la regt€ aett pesente le 14
janvier 1992,

The Union argued before labour commissioner Le syndicat a mtendu devant le commissaire du
Boily that (i) Ivanhoe did not have the legal inter-  travail Boily (i) qu’lvanhoe n’avait pasint’
est required to make the request; (i) the request juridique requis aenpef la reqié, (i) que
had not respected the required waiting period; and ela d’attente prescrit pour ggénter la reqié
(iii) revoking lvanhoe’s certification would have  n’avait 8 fesped’et (iii) que laevocation de
consequences on the certification that was trans-  Bddetion relativea’lvanhoe aurait des cans’
ferred to Moderne. quences sur I'asditation transmisa Moderne.

Labour commissioner Boily rejected Ivanhoe's Le commissaire du travail Boily a regetla

January 14, 1992 request. He said that, given the eteqEsente le 14 janvier 1992 par Ivanhoe.

May 22, 1991 transfer of the certification to Selon lui, la ezgqud’lvanhoeetait inutile €tant

Moderne, Ivanhoe’s request had no object. How-  dompe l'acceditation avaiteté transmisea”

ever, as the majority points out, he implicity = Moderne le 22 mai 1991. Toutefois, comme les

accepted Ivanhoe’s position that the May 22, 1989  juges majoritaires le soulignent, il a implicitement

date should be used to calculate the waiting period.  retenu le point de vue d’lvanhoe selon lequel il y
avait lieu d'utiliser la date du 22 mai 1989 pour
calculer le élai d’'attente.

Judge Prud’homme of the Labour Court may be De méme, on peut affirmer que le juge Pru-
similarly said to have accepted the use of the 1989  d’homme, du Tribunal du travail, @ goeefat”
date for the purpose of calculating the delay: date de 1989 aecadculer le dlai en cause:
[1993] T.T. 600. He found that the problem with  [1993] T.T. 600. Selon lui, le gmabpos par la
Ivanhoe’s request was not that Ivanhoe lacked the eteqiifvanhoe neesultait pas d’unefaut d'in-
interest to ask for a cancellation of the certification erétt requis pour demander lavdcation de I'ac-
under s. 41. Citingentreprises Rolland Bergeron  créditation aux termes de l'art. 41. Citant letrr”
inc. v. Geoffroy, [1987] R.J.Q. 2331 (C.A.), he said Entreprises Rolland Bergeron inc. c. Geoffroy,
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that Ivanhoe did have a sufficient interest. How-

ever, he denied the request, rejecting the argument

that Ilvanhoe had the right to cancellation of the
certification due to the absence of employees,

because lvanhoe should not be allowed, at the end

of its contract, to resume its position as employer
without the certification or to pass the work on by
awarding a new contract without the certification,
thereby effectively “ousting” the Union. In other
words, he found that lvanhoe had the right to ask

[1987] R.J.Q. 2331 (C.A)), daspju’lvanhoe
avait ert igtiffisant. Toutefoisecartant I'ar-
gument selon lequel Ivanhoe avait ldr&ivo-
cation de d'ditation en raison de I'absence de
esldlria rejet”la reqele pour le motif qu'il
n'y avait pas lieu de peraktarehoe de retrou-

wela fin de son contrat, son statut d’employeur
sans leditation ou de transfer le travail au
moyen d’'un nouveau contrat sanseti#ation,

evidCer ainsi le syndicat. Autrement dit, il a

for cancellation of the certification, but it must lis- edi® qu’lvanhoe avait le droit de demander la

ten to the response — no.

evication de l'acaditation, mais qu’elle devait

respecter laeponse agative.

At the Court of Appeal, LeBel J.A. did two
things. First, he revived the timeliness issue.
Choosing the date of the expiration of the collec-
tive agreement between Moderne and the Union
(May 22, 1991), rather than the date of the expira-
tion of the collective agreement between Ivanhoe
and the Union (May 22, 1989), he found that only

eight months had passed between the expiration of
the collective agreement and the s. 41 request. Sec-

ondly, he disagreed with Judge Prud’homme’s rul-
ing that lvanhoe had a sufficient interest to bring

the request but should be denied cancellation under

s. 41 in the circumstances, finding instead that

Ivanhoe lacked the interest to make the request.

With respect, | cannot agree with LeBel J.A. on
either of these issues.

En Cour d’'appel, le juge LeBel a fait deux chd?

ses. Brement, il a repris la question du respect
elaid Choisissant la date d’expiration de la con-
vention collective intervenue entre Moderne et le
syndicat (le 22 mai 1991) au lieu de la date d’expi-
ration de la convention collective intervenue entre
Ivanhoe et le syndicat (le 22 mai 1989), il a conclu
gue seulement huit etaisnsEcouBs entre
'expiration de la convention collective et la
etgUonde sur l'art. 41. Deugimement, il a
exprisoh @saccord avec laedision du juge
Prud’homme qu’lvanhoe avatr@trsirffisant
poasenter la reqié, mais que laevocation
en vertu de l'art. 41 degtai kd@flse dans les
circonstances, estimaat glutvanhoe n’avait

pas lérdf requis pour msenter la re@té. En

toute déférence, je ne puis souscrad opinion du
juge LeBel sur ces deux questions.

It is true that using the date of the expiration of Il est vrai que si on utilise la date d’expiration d¥’©

the collective agreement between Moderne and the

Union (May 22, 1991), only eight months separate

la convention collective intervenue entre Moderne
et le syndicat (le 22 mai 1991), seuls huit mois

that date and the date of the s. 41 request (Januargparesit cette date de la date de la eggfionate

14, 1992). However, the collective agreement in

guestion is the agreement between lvanhoe and the

Union, not Moderne and the Union — it is lvanhoe

who is making the request. That agreement expired

on May 22, 1989. LeBel J.A. does not explain why
the labour commissioner and the Labour Court
were wrong to have chosen the Ivanhoe collective
agreement and why it is appropriate to use the
Moderne collective agreement here. It might be
that the May 22, 1991 transfer of the certification
to Moderne justifies a refusal of the request made

sur I'art. 41 (le 14 janvier 1992). Toutefois, la con-
vention collective en cause est intervenue entre

Ivanhoe et le syndicat et non pas entre Moderne et
le syndicat — c’est lvanhoe egant@ria

eguCette convention a expilé 22 mai 1989.

Le juge LeBel n’explique pas pourquoi le commis-
saire du travail et le Tribunal du travail ont eu tort
de choisir la convention collective conclue par

Ivanhoe, ni pourquoi il convient d'utiliser celle

conclue par Moderne erd&dpa transmission

de é&ddation @ Moderne, le 22 mai 1991,
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by Ivanhoe. However, | cannot see why the  pourrait justifier le rejet de lateediVvanhoe.

Ivanhoe collective agreement should not be used  Cependant, je ne vois pas pourquoi la convention

for the purpose of calculating the waiting period  collective d’'lvanhoe ne devrait passsealou-

required in order to simply make the request when leelai d’attente prescrit simplement pouepr’

both the labour commissioner and the Labour  senter l&etegalors que le commissaire du tra-

Court agreed that it should be used. vail et le Tribunal du travail ont tous les deux
convenu gqu’elle devraittie utiliggea cette fin.

With respect to the second issue, the assessmentQuanta la deux¢me question, soitdValuation
of the merits of the application, LeBel J.A. upholds  du biendatella reqgefe, le juge LeBel rejette la
both the labour commissioner and the Labour e#guén evocation peSenge par Ivanhoe et
Court in effect, i.e., Ivanhoe is denied the request  confirme, par ledaiemla écision du commis-
for cancellation. But it is important to note that, saire du travail et du Tribunal du travail. Mais il
unlike Judge Prud’homme who said that lvanhoe  importe de souligner que, contrairement au juge
did have sufficient interest to make the request, Prud’homme qui estimait qu’lvanhoe avait un int”
LeBel J.A. said: TRANSLATION] “lvanhoe did not et suffisant pour msenter la remié, le juge
have the necessary interest to obtain cancellation LeBel a dit: « lvanhoe n'avait eaét Ferjuis
of the certification, since it no longer had any pour obtenir déaxocation de [Il'ace&ditation,
employees in its employ and since its accreditation  n’ayant plus deesaasbn emploi et, par ail-
was still in existence and active, but transferred to  leurs, soreditetion demeurant toujours exis-
the assignees” (p. 76). This is another reversal of tante et active, maierfmrndiez ses conces-
the Labour Court. sionnaires » (p. 76). |l s’agda H'une autre

infirmation de la écision du Tribunal du travail.

As the majority’s position here indicates, the Comme l'indique la position des juges majori-
failure to defer to the decisions of the labour com-  taires englbesp’omission de la Cour d'appel de
missioner and the Labour Court on both of these  s’en remettrecaisicsh's du commissaire du tra-
issues is not necessarily connected to the Court of  vail et du Tribunal du travail sur ces deux ques-
Appeal’'s commitment to the Labour Court’s inter-  tions n'est paessairementdéa son adoption
pretation of s. 45. The majority agrees with this  de l'intetadion de I'art. 45 dora® par le Tribu-
interpretation of s. 45 but also finds that the nal du travail. Les juges majoritaires souscrivent
Labour Court was within its jurisdiction when  cette intetption de I'art. 45, mais ils concluent
interpreting and applying s. 41. | believe it isegalement que le Tribunal du travail a agi confor-
important to see how commitment to the retroces- emerta sa comefence en interptant et en
sion interpretation of s. 45 can create difficulty in ~ appliquant I'art. 41. Je crois qu'’il est important de
the application of s. 41. voir comment l'adoption de lintetption de

lart. 45 fondBe sur la thorie de la efrocession
peut rendre difficile I'application de I'art. 41.

At the Labour Court, Judge Prud’homme found Au Tribunal du travail, le juge Prud’homme a
that if lvanhoe had no employees, it was impossi-  conclu que, si Ivanhoe ne comptait auayrilsalari’
ble to assess them to see whether under B) ¢  était impossible d'aller erifier aupes de ces der-
Union represented the absolute majority of the  niers si le syndicasespait la majortabsolue
employees —TRANSLATION] “How can one speak  des saksj’en application de I'al. B1— « Com-
of a majority if there are not even any ‘heads’ to  ment parler de neaj@iitn’y a méme pas de
count” (p. 606). The problem with this reasoning is etég” a compter! » (p. 606). Le pradhe que
that if s. 41 requires that an absolute majority of  pose ce raisonnement est que, si I'art. 41 exige que
the employees support the union, it implies that (i) le syndiesfitie de I'appui de la majost”
there must be employees, and (i) having no  absolue desesalegia implique (i) qu'il doit y
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employees is surely a satisfaction of the require-
ment that an absolute majority does not support the

avoir desesaletri(ii) que I'absence de satemi’
satisfa@inghta I'exigence que le syndicat ne

union. This logic is inescapable. Hence, the fact erébitie pas de I'appui de la majaitabsolue.

that Ivanhoe no longer has any of these employees
(since they were transferred to Moderne in 1989)
should not prevent it from having the certification
canceled. If the certification should be canceled
where there is not a majority, it should not be
maintained where there is not one member. In
other words, we are faced with a situation in which
the union TRANSLATION] “no longer comprises the
absolute majority of the employees of the bargain-
ing unit for which it was certified” (p. 606). It is,
in my opinion, a patently unreasonable interpreta-
tion of s. 41 to accept that an employer who has
three employees in a bargaining unit can ask
whether there is majority support for the union and
if there is not to have the union certification can-
celled, but an employer who has no employees
cannot ask (according to LeBel J.A.) or can ask
but will be refused (according to Judge
Prud’homme).

Cette logique est incontournable. Donc, le fait
gu’lvanhoe n’ait plus aucun de ces gadan’
emploi (puisqu'ilsetdtransérés chez Moderne
en 1989) ne doit paetberpde faireavoquer
l'aditation. Si I'acceditation doit etre Bvo-
eegen I'absence d'appui de la majerill n'y a
pas lieu de la maintenir dans leicay @ pas
un seul membre. En d’autres termes, nous sommes
cordoat une situation w’le syndicat «ne
groupe plus la magodtisolue des salas”qui
font partie ded'diitiggociation pour laquelle
[#téadccedit[é] » (p. 606). J'estime que I'on
donne une ®ttipn manifestementeddison-
nablart. 41 si on accepte, d'une part, qu'un
employeur comptant troisesattaiis une umit’
egpciation peut demander derifier si le syn-
dieatficie de I'appui de la majodtet obtenir
¢évocation de I'aca&ditation du syndicat qui ne

breéficie pas de cet appui, mais d’autre part, qu’'un

employeur ne comptant aucun saané peut pas

en faire autant (selon le juge LeBel) ou peut en
faire autant mais essuiera un refus (selon le juge
Prud’homme).

As the majority points out, Judge Prud’homme Comme les juges majoritaires le font observér’4
also based his refusal of lvanhoe’s request on the le juge Prud’homegadeanént invoqeile carac-
temporary nature of the operation of the undertak-ere ttemporaire de la concession de I'entreprise

ing by another. He was of the view that the giver
of work should not be allowed to rid itself of the

certification and then either take back the work or
give it to someone else by awarding new tempo-
rary contracts. Adding that he saw no harm in
forcing the giver of work to wait until it was in the

situation of being the actual employer again, he
refused the request. His decision was, in effect,

based on the consequences of accepting the revo-

cation request of an employer like lvanhoe and is
the reflection of a policy choice.

pour rejeter laeteqdilvanhoe. lletait d’avis
gu’'on ne devait pas permettre au donneur de tra-
vail de ebamlasser de l'aceditation pour
ensuite reprendre le travail ou le @ontier
qgu'un d’autre au moyen de nouveaux contrats tem-
poraires. Ajoutant qu'il ne voyait aucura et
cer le donneur d'ouvaagattehdre difre
redevenu I'empl@aaluil & rejet’la reqete. En
faiecsaod €tait fondfe sur les comsjuences
de l'acceptation de leteeguevocation pe-

sest’par un employeur comme lvanhoe, et elle

reflete un choix de politique.

The majority’s view is that Judge Prud’homme’s
approach to this issue was not unreasonable. This
approach is not inconsistent willergeron because
the denial of the s. 41 request was not based solely
on the absence of employees. However, as the

Les juges majoritaires sont d’avis que lada, 17°
dont le juge Prud’homme ea cati@rdjuestion

refait pas dfaisonnable. Cette approche n’est pas

incompatible aveecikiord Bergeron étant
edqua’le rejet de la reqi€ pesenge en vertu
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majority points out, the Labour Court has also said  de I'art. dthib’pas fondé uniquement sur I'ab-

that where the absence of employees results from  sence desssalBoltefois, comme les juges

the temporary consignment of an undertaking, itis  majoritaires le soulignent, le Tribunal du travail a

the temporary employer who must bring the s. 41  ejaué, lorsque I'absence de saari&coule

request. In other words, an employer like lvanhoe  de la concession temporaire d'une entreprise, c'est

has a sufficient interest to make the s. 41 request, I'employeur temporaire qui deéntpr’ la

but it must be denied on the merits because the etegfona&e sur l'art. 41. Autrement dit, un

undertaking is being temporarily exploited by  employeur comme Ivanhoe a arét iatiffisant

another at the time of the request. poweseriter la reqté fonde sur I'art. 41, mais
celle-ci doitétre rejete sur le plan du fond parce
gu’au moment o elle est pESente, I'entreprise est
exploitte temporairement par un tiers.

176 In my view, none of these ways of dealing with J'estime qu’aucune de ces mensis d’aborder
s. 41 work very well. Indeed, the Court of I'art. 41 ne fonctionme bien. Enaalit, le fait
Appeal's preference for dealing with Ilvanhoe’s  que la Cour d’appel ef¢rrancher la recié
s. 41 request on a preliminary procedural basis, d’lvanhoeéosdr I'art. 41 sous I'anglegdiri-
i.e., with regard to the calculation of the waiting  naire de laguoE (c’esta-dire en s’attachant au
period and the denial that Ivanhoe had a sufficient  calcukthi dattente et en ne reconnaissant pas
interest, may well illustrate the various weaknessea Ivanhhoe un imtfét suffisant) peut bien illustrer
in denying the request on a substantive basis. les diverses faiblesses du rejet de estewequ”

le plan du fond.

177 0On the one hand, Judge Prud’homme’s refusal D’une part, le rejet de la regte€ par le juge Pru-
of the request on the grounds that there are no  d’homme pour le motif qu'il N’y a aucumasalari”
employees to count suffers from the problem indi- ecathpter pose le prabtie @&ja mentione”: si
cated above: if the certification must be revoked in  l'aditation doitetre Evoqieée dans les caside
the situation where a majority of the employees in  syndicaediteme leréficie pas de I'appui de la
the bargaining unit do not support it, it should not = magodEs salagis de I'uni€ de mgociation, il
be maintained where there is not one member. As  n'y a pas lieu de la maintenir lorsqu’il N’y a pas un
the majority points out, this approach would con-  seul membre. Comme les juges majoritaires le font
tradict Bergeron where it was said that the request  remarquer, ce point de vue contrediegitslard”
cannot be refused because of an absence &ergeron voulant que la reqié ne puisse pagré
employees. On the other hand, while Judge eejeti raison de I'absence de sekriD’autre
Prud’homme’s temporary contract reasoning may  paeimesi le raisonnement du contrat tempo-

well be another ground for refusing the request, |  raire suivi par le juge Prud’homme peut fort bien
think it is, along with the Labour Court's constituer un autre motif de rejeter lateegies-
approach, patently unreasonable. time que ce raisonnement et le point de vee adopt”

par le Tribunal du travail sont manifestement
déraisonnables.

178 |n my view, once it is acknowledged that A mon avis, &5 qu'on reconng’gu’lvanhoe a
Ivanhoe has sufficient interest to make the s. 41  wré@nsuffisant pour @senter la reqié fon-
request and that its request cannot be refused oree sdlf I'art. 41 et que sa rexjene peut pastre
the grounds of an absence of employees, as dic- eeegrt raison de I'absence de sagricomme
tated byBergeron, it has in fact been conceded that legsé la dCisionBergeron, on admet en fait
Ivanhoe makes the s. 41 request because it has the  qu'lvameseatprcette regté en raison de son
status of present employer, regardless of the fact  statut d’employeur actepériddmment du fait
that the work has been temporarily given over to  que le travai aemporairement comfia un
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another. However, both Judge Prud’homme’s posi-  tiers. Toutefois, liatatjprt de I'expression

tion that lvanhoe must wait until it re-activates its  « I'employeuedcfént » utiliee a lart. 45

status as an active employer in order to succeed in  comme signifiant I'employeur potentiel se retrouve

its request and the Labour Court policy that only  tant dans le point de vue du juge Prud’homme,

the temporary employer can succeed in having a  selon lequel lvanhoe doit attetrdreediévenu

determination of the representative nature of the I'employeeir pbur que sa reqt€ soit accueil-

association verified for its employees use the s. 45  lie, que dans la politique du Tribunal du travail,

understanding of “former employer” as potential  selon laquelle seul I'employeur temporaire peut

employer. In other words, its status as the one who  falifier'le caraare repesentatif de I'associa-

was once doing the work and who can take back tion en ce qui concerne ses.dafani’autres

the work and do it itself or the one who can passit  termes, le fait qu’lvanhoe est I'entreprise-qui ex”

on by awarding another contract justifies the  cutait le travail auparavant et qui pecupgreaf

refusal of lvanhoe’s request for the cancellation of  eteldexér elle-rafme ou qu’elle est I'entreprise

the certification. qui peut le traresBr en accordant un autre contrat
justifie le rejet de sa re@té en evocation de I'ac-
créditation.

| do not see how Ivanhoe can be considered the Je ne vois pas comment lvanhoe e Tonsi- 179

present employer (i.e., the potential employer) for eréd’commetant 'employeur actuel (c’'estdire
the purposes of making the s. 41 request but is  I'employeur potentiel) lorsqu'ekenta” la
considered a previous employer in the rationale for  etgionae sur l'art. 41, mais comnetant un
the denial of the request. If it is the present employeeeddent dans le raisonnement’ap-
employer, it should be given the right to obtain  pui du rejet de leeteg&i elle est 'employeur
verification of the certification based on the  actuel, elle devrait avoir le droit de &ifiervde
employees it has — in this case none. Using its  leditation en fonction des salesi’ qu'elle
status as the previous employer when it has already = compte — eecBespicun. Le recouss son
been attributed the role of present employer in the  statut d’employeagdprit alors qu'elle s’'est
analysis does not seem logical to me. It cannot beeja @l attribuer celui d’employeur actuel dans
both one and the other for the purposes of the same  I'analyse me semble illogique. Elle ne peut pas
analysis. etre a la fois I'un et l'autre pour les fins de la
méme analyse.

The Labour Court's interpretations of ss. 45 and Selon l'interpetation des art. 45 et 41 dae’ 180
41 prevent Ivanhoe from canceling the union certi-  par le Tribunal du travail, Ivanhoe ne peut pas faire
fication and later resuming janitorial service with evoquer I'acceditation syndicale et ensuite con-
its own employees in a non-unionized context or  fier de nouaesas propres salasla prestation
passing the work on by awarding new contracts.  de services d’entreti@ger’ dans un milieu de
This is why Ivanhoe is read in as the “potential  travail non symegdigu’encore transfér le travalil
employer” under s. 45 but is denied a determina- au moyen de nouveaux contraspowduoi
tion of union support under s. 41. While prevent- Ivanhoe est a@msidcomme ['« employeur
ing the “ousting” of a union from a unionized  potentiel » aux termes de l'art. 45, mais voit sa
workplace may be a laudable social policy goal, it  demande \asa¥terminer, en vertu de l'art. 41,
must operate within the framework provided by  I'appui doatéficie le syndicat refieg. Bien
the Legislature. It must be related to a legislative  quighpf un syndicat dtfeévinced d'un milieu
goal and be a response to a situation that requires  de travail symdigseetfre un objectif de poli-
government action in order to protect actual tique sociale louable, cela doit s Ifauterieur
employees. It cannot be an artifice. In my opinion,  du cathkli'par le égislateur. Cette mesure doit
the furtherance of this goal in the present case istre l[Ee a un objectif &gislatif et constituer une
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not something that the text of these two provisionseponsea une situation qui exige que le gouverne-

can reasonably bear. ment agisse pouregeat'des salas gels. Il ne
peut pas s'agir d’'un stratagie. A mon avis, le
texte de ces deux dispositions ne seteopas rai-
sonnablemend T'atteinte de cet objectif.

As the above analysis indicates, enlisting these Comme l'indique I'analyse qui ptade, ces dis-
provisions in support of this goal does not work  positions neefergrpas &S biera'la €alisation
very well. In my view, the fact that this is not a  de cet objeétifmon avis, le fait que nous ne
true successorship situation explains why no one  soyons passamge d'une concessioaritable
has said that the collective agreement should pass  d'entreprise explique pourquoi personne n’a
with the certification under the retrocession argu-  affirauie la convention collective devatré
ment. | believe that the successorship provision in  transmise aveetidation selon la #drie de la
s. 45 should be reserved for true successorship sitetrocgssion. Je crois que la disposition relagive °
uations. Commitment to an artificial interpretation  la succession d’entreprise comtdiane 45 ne
of s. 45 leads to an illogical position with respect  doit s'appliquer qu’aux concessemntables
to s. 41 in which the giver of work is treated both  d’entreprises. L’adoption d’'une ettdipn” arti-
as the present employer (i.e., potential employer) ficielle de I'art. &%em une interpatation illo-
for the purposes of making the request and as the  gique de l'art. 41, selon laquelle le donneur d’ou-
former employer in the decision to determine vrage est cemsid la fois comme etant
union support in relation to the temporary [I'employeur actuel (cedite I'employeur
employer. This approach to s. 41 is dictated by the  potentiel) pour les fins de d&erequomme
need to avoid defeating the initial purpose of theetant I'employeur @& dent lorsqu’il s'agit de
retrocession interpretation of s. 45. eteminer I'appui dontdréficie le syndicat en ce

gui concerne I'employeur temporaire. Cette inter-
prétation de l'art. 41 est diet” par la etessi’
d’eviter de contrecarrer I'objet initial de I'integpr”
tation de l'art. 45 foneé sur la thorie de la efro-
cession.

It is my opinion that we should not let commit- Selon moi, nous ne devons pas permettre que
ment to a forced interpretation of s. 45 produce I'adoption d'une ietatn foree de l'art. 45
this kind of ripple effect. If the Legislature wishes  ait ce genre d'effet dieetr@@nt. Si ledgislateur
to extend the protection offered by s. 45 to situa-  souledétedfe la protection de I'art. 45 aux cas
tions that are not contemplated under Bilgeault  non vi€gs par l'interpetation doneé dans l'aef
interpretation, it is empowered to do so. HoweverBibeault, il a le pouvoir de le faire. |l n’appartient
it is not the function of the Labour Court or of this  toutefois ni au Tribunal du travailnoitre Cour
Court to rewrite s. 45. It is my view that even as  enire I'art. 45. J'estime que,enie si I'aret
the law has been changed &jgx, a legal relation Ajax a modifé la egle, I'existence d’'un lien de
between successive employers is required in order  droit entre employeurs successisesstirg’
to trigger the successorship provision. pour que la disposition relatilee succession

d’entreprise s’applique.

With all due respect to those who disagree, | En toute @férence pour ceux qui ne partagent
believe that it is patently unreasonable: (i) to use  mon avis, je crois qu'il est manifestemsnt d”
an approach to the definition of an undertaking  sonnable (i) d’abordegfilasitidh de la notion
that is inconsistent witBibeault; and (ii) to adopt  d’entreprise d’une maré incompatible avec I'ar-
an interpretation of s. 45 that is not supported byet Bibeault, et (ii) d’adopter une interptation de
the text of that provision and that results in the Il'art. 45 qui n'est pas eppoyr le libed” de
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other difficulties | have indicated above. | would,
therefore, allow the appeal of Ivanhoe and the con-
tractors. Consequently, the Union’s appeal must be
dismissed.

cette disposition et quileatias autres diffi-

esutile j'ai mentionees pecddemment. Par

ecpesit, je suis d'avis d'accueillir le pourvoi
d’lvanhoe et des entrepreneurs. Le pourvoi du syn-

Appeals dismissed with costs, BASTARACHE J.
dissenting in part.
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