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Taxation—Assessment—Land obtained by exchange—Sold for $1,000,000—Leased back with undertaking to build—Is the profit income?—Nature of the transaction—Fair market value of the land acquired—Residual value method.

Respondent company found itself prevented by a zoning by-law of the City of Edmonton from dealing as it intended with 503 acres of land it had acquired for trading purposes, but which the City wanted to develop as parks. Under an agreement with the City the latter bought a part of this land for $1,000 an acre, and the remainder was exchanged for land owned by the City, on which respondent undertook to construct a parking garage, over which a 23-storey hotel would be erected. This land was transferred directly to the Great-West Life Assurance Company as a result of two agreements concluded between the latter and respondent, under which (1) Great-West paid respondent $1,000,000 for the transfer of fee simple title to the site, and then leased it to a subsidiary of respondent, which undertook to carry out construction of the parking garage and hotel; (2) Great-West made respondent an interest-bearing loan of $5,000,000. The purchase price of $1,000,000 was determined on the basis of an appraisal report prepared for the insurance company using the land residual method of estimating value. In computing the taxable income of respondent, appellant included $669,900 as profit from the transfer of land. On appeal the Exchequer Court concluded that this amount should not be regarded as a profit, and referred the assessment back for re-assessment.

Held (Pigeon J. dissenting): The appeal should be allowed.
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Per Abbott, Martland, Ritchie and Laskin JJ.: By exchanging its trading lands respondent obtained land which it was able to sell for a cash consideration of $1,000,000, being the value placed on the land by the purchaser. The fact that such sale was made as a part of Great‑West’s arrangement for the financing of the construction of the parkade and of the hotel does not affect the nature of the receipt of moneys by the respondent, which represented a trading receipt and not a realization of capital.

Per Pigeon J., dissenting: What is essential is to ascertain the true nature of the operation in the course of which the money sought to be taxed was received or became payable. The Minister has assessed the company as if the sum obtained by the sale to Great‑West was the proceeds of the sale of the park lands that were exchanged for the hotel site. Although the various transactions were interrelated and prearranged, the financing of the downtown development was an operation completely distinct from the disposition of the park lands. The hotel development was an investment, while the transfer of the park lands was a trade. It is therefore necessary to ascertain what was, at the date of the trading transaction, the value of the downtown site, because that value is the trading receipt subject to tax.

The sale of the hotel site to Great-West cannot be looked upon as the realization or disposition of an asset by the company. In effect, the company did not part with its property. On the contrary, it undertook to develop it as a permanent investment, and it did not obtain the $1,000,000 without assuming obligations and accepting a method of financing much more onerous than mortgage financing.

Because the park lands were traded for another piece of land and not a sum of money, the matter must be seen from the standpoint of the fair market value of the thing that was obtained. The amount of $1,000,000 computed by the residual value method is not the value of the site as delivered by the City, but a prospective value dependent on the completion of the intended development at great cost. The value in question was therefore not the fair market value or the amount obtained by selling the land. And as the question of fair market value was not dealt with in the evidence at the trial, a finding concerning the fair market value cannot properly be made on this appeal. The decision of the trial judge to refer back the assessment under appeal for re-assessment was cor-
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rect, but his direction should be varied by adding that the profit or loss is to be determined “by taking into account the fair market value of the … site at the date of the exchange for a part of the 503 acres.”

APPEAL from a judgment of the Exchequer Court of Canada referring the assessment under appeal back for re-assessment. Appeal allowed with costs, Pigeon J. dissenting.

G.W. Ainslie, Q.C, and H.A. Buckman, for the appellant.

Maurice Régnier, for the respondent.

The judgment of Abbott, Martland, Ritchie and Laskin JJ. was delivered by

MARTLAND J.—The question in issue in the present appeal is as to whether an amount of $1,000,000 paid to the respondent in October, 1964, represented income received by it in the course of its trading operations.

The respondent was incorporated in the year 1954, under the provisions of the Alberta Companies Act. One of the objects stated in its memorandum of association was:

(a) To purchase or otherwise acquire and to hold or otherwise deal in real and personal property and rights and in particular lands, buildings, hereditaments, business or industrial concerns and undertakings, mortgages, charges, contracts, concessions, franchises, annuities, patents, licences, securities, policies, book debts, and any interest in real or personal property.

It engaged in a wide variety of business activities, frequently through subsidiary corporations. These included automobile dealerships, the ownership of apartment buildings, interests in construction companies, trust services, mortgages and loans, general insurance, hotel ownership, ownership of a radio station, printing, and the acquisition, development and sale of land.

[Page 733]

In the course of its land trading activities it acquired a beneficial interest in approximately 503 acres of land in southwest Edmonton, on the Saskatchewan River, from a Mr. Greniuk. The purchase price was $700,000, of which $90,000 was paid on the completion of the sale, the balance to be paid over a period of ten years. These lands were purchased subject to an agreement between Greniuk and the City of Edmonton, hereinafter referred to as the “City”, wherein he had agreed to sell approximately 130 acres to the City for parkland purposes at a price of $600 an acre. The balance of the land had been subdivided and the respondent acquired it with a view to developing it and selling lots to purchasers. These lands were described in the judgment at trial as “trading lands” and “trading inventory”.

Shortly after their acquisition by the respondent, 420 acres out of the 503 acres were re‑zoned by the City for use as parks, which precluded their intended use as residential properties. The respondent was unsuccessful in an attempt to persuade the City to alter the zoning to permit their use for residential purposes. An attempt to persuade the City to purchase the full 503 acres also failed.

Faced with this situation, the respondent then examined the possibility of acquiring some land owned by the City, preferably in the downtown area, in exchange for land acquired from Greniuk. Ultimately, the respondent was successful in arranging for the acquisition of a 1.23 acre parcel of land owned by the City on a hill, known as Bellamy Hill, overlooking the Saskatchewan River valley, in the central business district of Edmonton, one block south of the intersection of Jasper Avenue and 101st Street, considered as the financial core area of the City and two blocks south of the retail core area. The use to which this centrally located land could be put was limited by the fact that it consisted of a fairly steep hill, but the respondent conceived
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the idea of using it for a parking garage complex; entered from the hill-top level, above which there would be constructed a 23-storey hotel structure.

The agreement finally reached provided for the City exchanging this land for 215 out of the 503 acres owned by the respondent, and also for the City purchasing from the respondent an additional 217.14 acres at a price of $1,000 an acre. Before obtaining a transfer of the Bellamy Hill site from the City, the respondent was obligated to provide it with satisfactory proof that it was ready, willing and able to proceed with at least the parkade.

Before a formal agreement was executed with the City, on July 17, 1964, the respondent had been active in seeking arrangements for the financing of the proposed construction. Eventually, an arrangement was made with Great-West Life Assurance Company, hereinafter referred to as “Great-West”, which was embodied in two letter agreements, each dated July 7, 1964. One of these provided for the purchase by that company from the respondent of the Bellamy Hill site for the price of $1,000,000. This agreement also provided for a lease, to be concurrent with the land purchase, by Great-West to a corporation to be formed, providing for the improvement of the land by the lessee by a 13 split level parking garage and a 23-storey hotel building. The lease was to be for a term of 99 years at an annual rental, for the first 25 years, of $70,000, with provision for a possible rental adjustment at the end of the 25th year, and at the end of the 50th year, depending upon the appraised value of the land at that time. It was also to provide for an additional rent of 25 per cent of net earnings from all sources in the parking and the hotel building. The purchase was subject to the lessee entering a contract for the construction of the improvements stipulated and satisfactory evidence that the improvements would be carried out.
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The other agreement provided for a loan by the insurance company to the respondent of $5,000,000, carrying interest at the rate of 7½ per cent on the first $4,000,000 and at 8 per cent on the remaining $1,000,000, to be paid, over a term of 25 years, by monthly blended payments of interest and principal. This loan was to be secured by a first mortgage bond on the respondent’s leasehold estate and a chattel mortgage upon furniture, furnishings and other equipment.

The $1,000,000 purchase price was determined on the basis of an appraisal report prepared for the insurance company, the purpose of which was stated to be “to estimate the value as at the date of appraisal as security for a first mortgage loan”. The report considered the economic possibilities of the project. It stated that:

It is your appraiser’s opinion that, as a result of the unique opportunities offered by this site, the proposed hotel and parking complex will result in the highest and best use of the site.

The appraiser considered that a land residual approach was the indicated method of estimating value and placed a value on the land, by that approach, of $1,000,000.

The land was transferred directly from the City to Great-West on August 18, 1964. That company paid $1,000,000 to the respondent in October, 1964. This money was used, in part, to repay to a subsidiary of the respondent the amount which it had paid to Greniuk for the purchase of the 503 acres. The balance was used for the corporate purposes of the respondent.

The respondent’s statement of profit and loss for the year ended October 31, 1964, under the heading “Real Estate Operations” showed: “Net gain on transfer of land $735,025.00.”
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The appellant, in assessing the respondent in computing its taxable income, for the 1964 taxation year, included therein the profit from the transfer of land, which the respondent had excluded when it had calculated its taxable income. The appellant included in the respondent’s income the sum of $669,900, which sum was arrived at as follows:

	Sale of Bellamy Hill property to The Great-West Life Assurance Company
	
	$
1,000,000

	Cost of land (215 acres) exchanged for Bellamy Hill property
	$
272,600
	

	Provision for loss on land under option with City of Edmonton, 217 acres at $265
	$
57,500
	$
330,100

	Gain
	
	$
669,900


The respondent appealed from this assessment. The assessment was justified by the appellant, in its reply, on the basis that the $669,900 was a gain on the sale of the Bellamy Hill site, which was taxable income. It was stated that the respondent had arranged to acquire that land with a view to trading or dealing therein or turning it to account, the profit therefrom was income from a business or an adventure in the nature of trade, and that the respondent, at the time of acquisition of that property contemplated its resale to Great-West.

The appellant later amended its reply as follows:

The respondent (now appellant) says in the alternative that the exchange of lands with the City of Edmonton, whereby the appellant (now respondent) acquired the Bellamy Hill property in exchange for a portion of the 503 acre parcel of land referred to in paragraph 5(i) hereof, (which land was intended by the appellant to be subdivided and sold in the course of its business) was a sale or realization by the appellant of the portion of the said 503 acre parcel of land, and that upon that sale or realization the appellant received the Bellamy Hill property having a fair market value of not less than $1,000,000.00 and that accordingly the said sum of $1,000,000.00, being the
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fair market value of the Bellamy Hill property or the proceeds of realization thereof, should be included in computing the appellant’s income for 1964 as the proceeds from the sale of inventory.

In response to this, the respondent amended its notice of appeal to allege that:

(a) the profit on the sale was $727,400 and not $669,900, and that the $727,400 was a capital gain and should not be included in computing the respondent’s income; and

(b) the loss on the sale of the 217.14 acres of $58,200 was an inventory loss which was deductible in computing its income.

The learned trial judge, in respect of the position taken by the appellant, prior to the amendment of its reply to the notice of appeal, found as follows:

I find, on the evidence, that the appellant (now respondent) acquired the Bellamy Hill site for the exclusive purpose of creating thereon an income producing asset, that it carried out that purpose and that the sale to Great-West Life was an integral part of the financing arrangement that was worked out for it by Great-West to fit in with Great‑West’s preferred method of financing such an operation. Looked at another way, the acquisition from the City and the re-sale to Great-West were only part of a series of transactions whereby the appellant acquired an income producing asset consisting of a 99-year lease of a garage and a hotel. These transactions were clearly not transactions in the course of carrying on the trading activities of the appellant. I therefore reject the respondent’s (now appellant’s) position as set out in the Reply as originally filed.

With respect to the matter raised by the amended reply, he said, in part:

My conclusion on this aspect of the case is that there was involved in the transaction with the City a disposition by the appellant in 1964 of part of the 503 acres of land that were acquired by the appellant in 1961 as what might be described as trading lands. Any profit or loss involved in that disposition should, in my view, be taken into account in determining the appellant’s profit for the purposes of Part I of the
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Income Tax Act for the 1964 taxation year. I am not, however, in a position, on the evidence before me, to determine whether or not there was such a profit or loss.

I do not propose to make any finding in this appeal on the question as to what is the precise transaction giving rise to the potential profit or loss in question. It may be, as paragraph 6A of the Reply to the Notice of Appeal assumes, that there was an “exchange” of some of the trading lands for the Bellamy Hill property and that such exchange was a transaction in the course of the appellant’s trading business. I doubt that that is a correct view of the matter. In the first place, I do not think that the somewhat complicated transaction with the City can be severed into parts and I do not think that there was a simple exchange as such. In the second place, the transaction with the City was a part of the series of transactions whereby the appellant acquired its long term leasehold interest in the present hotel and garage complex and was not a transaction in the course of the appellant’s trading business at all. The better view, in my opinion, is that the appellant, in effect, removed the park lands in question from its trading inventory to use them to acquire the hotel and garage site and that, upon so removing them, it was bound, for the purpose of computing its profits from the trading business, to take into the revenues of its trading business the fair market value of the lands so removed. I think this would have been so if a trader in house properties took a house out of his inventories to use it for his private residence, and I see no difference where a trader removes trading inventories to use them as capital assets of a producing business or as consideration for the acquisition of such assets.

However, I express that only as a tentative view because I do not think that I should decide, in the present case, any more than that there is a transaction in the trading business that ought to be considered.

My decision is that the respondent erred in taking into profit the item under attack but that the evidence that establishes that error shows that there were possible profits or losses of another kind that should have been considered and that were omitted. I
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cannot, therefore, merely correct the assessment by deleting the item attacked.

I recognize that the pleadings are such that the appellant might feel that he was not put on proper warning of this alternative possibility. I gave the appellant, during argument, an opportunity of electing for a further hearing but, after consideration, he decided not to accept it.

In my view, in the circumstances, there should be judgment allowing the appeal with costs and referring the assessment under appeal back for re-assessment on the basis that the item of $669,900 was not properly included in computing the appellant’s income for the 1964 taxation year, but that consideration should be given to whether there was any profit or loss arising out of the disposition of any part of the 503 acres acquired by the appellant in 1961 that should be so included.

From this judgment the present appeal is brought.

To me, the important fact in this case is that the respondent did receive from Great-West a cash payment of $1,000,000 in consideration for the transfer to it of the fee simple title to the Bellamy Hill site. This money it expended, in part, to meet payments owing to Greniuk, and, as to the balance, for its own corporate purposes. It was able to obtain that transfer, and the consideration for it, by reason of its transfer to the City, in exchange, of 215 acres of the lands acquired from Greniuk which have been properly described as “trading lands”, coupled with its commitment to sell to the City an additional 217.14 acres at a price less than what it had paid.

The learned trial judge has found that the respondent acquired the Bellamy Hill site for the exclusive purpose of creating thereon an income producing asset. It should, however, be noted that the respondent’s initial purpose was to effect an exchange of the land purchased from Greniuk for a parcel of land owned by the City and preferably in the downtown area. The transfer of the Bellamy Hill site could not be obtained without a commitment as to the construction, upon it at least, of a parkade, but, when the respondent made its land exchange
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agreement with the City, it knew that it had the necessary financing to enable it to meet that commitment and also knew that it would receive $1,000,000 for the fee simple title to it. There was no intention to acquire that title with a view to deriving income from it. The fee simple title was obtained in order to be sold immediately to Great-West. The income producing asset was a leasehold title granted by Great-West to the respondent’s subsidiary.

It is quite true that the sale of the fee simple title to Great-West was an integral part of the financing arrangement for the construction by the respondent of the parkade and hotel, and that this arrangement was the one proposed by Great-West, but that does not alter the fact that the arrangement involved a cash sale by the respondent to Great-West of land obtained by the respondent in exchange for its trading lands.

It is contended by the respondent that the determination of the price of $1,000,000 was arrived at by Great-West on the basis of the annual return of the property and that its fair market value was not taken into account. This, however, overlooks the fact that an appraisal of value was made on behalf of Great-West. The value of the land was determined by means of the “land residual approach”, which is a recognized method of land valuation, which is applied in cases where it is not possible to determine value on the basis of sales of comparable properties. A valuation of $1,000,000 was made and Great-West paid that amount in order to acquire title to the land.

The financing by Great-West involved the receipt by the respondent of $6,000,000, of which $5,000,000 was a loan, which earned interest for Great-West, and $1,000,000 was payment for the land, which did not earn interest for Great-West. It was not in the financial interest of Great-West to fix the land valuation higher than what is considered to be the fair market value of the land.
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My conclusions, in light of all these circumstances, are as follows: The respondent, being desirous of salvaging its investment in the lands acquired by it from Greniuk, and re-zoned by the City as parkland, was successful in arranging with the City for the exchange of part of its land for the Bellamy Hill site. That exchange was subject to the respondent’s using the land acquired for specified construction purposes. The respondent, through its financing by Great‑West, was able to meet the requirement and to complete the exchange. The lands conveyed to the City were trading lands. The financing arrangement involved a sale of the Bellamy Hill site by the respondent to Great-West for a price of $1,000,000, which was received by the respondent. That price represented the value of the Bellamy Hill site according to Great-West’s land appraisal. In the result, the respondent obtained, by its exchange of trading lands, land which it was able to sell for a cash consideration of $1,000,000, being the value placed on the land by the purchaser. The fact that such sale was made as a part of Great-West’s arrangement for the financing of the construction of the parkade and of the hotel does not affect the nature of the receipt of moneys by the respondent, which represented a trading receipt and not a realization of capital.

In my opinion the appeal should be allowed, with costs in this Court and in the Exchequer Court, and the assessment should be restored.

PIGEON J. (dissenting)—The facts of this case are stated in the reasons of my brother Martland. With deference, I cannot agree that the important fact is that the respondent, the “Company”, did receive from Great-West a cash payment of $1,000,000 in consideration for the transfer to it of the fee-simple title to the Bellamy Hill site. The tax with which we are concerned is levied on income, not on receipts or gains of any nature. Consequently, what is essential is to ascertain the true nature of the operation in the course of which the money
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sought to be taxed was received or became payable.

Here, the situation was that the Company found itself prevented by the action of municipal authorities from dealing as it intended with lands acquired for trading purposes. In order to extricate itself, it arranged to exchange with the City of Edmonton a part of those lands, the “park lands”, for a downtown site to be used for a large hotel with parking facilities for 757 cars. This hotel development was clearly going to be a permanent investment, not a trading operation like the acquisition of the park lands. Great-West would not lend all of the $6,000,000 that the Company needed for this undertaking, it agreed to lend only $5,000,000 on first mortgage and required a sale and lease back of the downtown site for the other $1,000,000.

The Minister has assessed the Company as if the sum obtained by that sale was the proceeds of the sale of the park lands that were exchanged for the hotel site. In my view, this is not a fair analysis of the operation. Although the various transactions were interrelated and prearranged, the financing of the downtown development was an operation completely distinct from the disposition of the park lands. The hotel development was an investment, while the transfer of the park lands was a trade. I cannot agree with the trial judge’s “tentative view” that the operation might be treated, for income tax purposes, as if the Company had appropriated the park lands for use as a permanent investment. The exchange was a disposition of those lands in a trading transaction but that operation also included the acquisition of a capital asset for permanent investment. It is therefore necessary to ascertain what was, at the date of the trading transaction, the value of the downtown site, because that value is the trading receipt subject to tax.
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It is clear that the sale of the hotel site to Great-West subject to a 99-year lease back to the Company constitutes together with the $5,000,000 mortgage a single transaction. This transaction can, in no way, be looked upon as the realization or disposition of an asset by the Company. On the contrary, its very purpose was to enable it to put the downtown site to profitable use as a revenue producing investment and the whole purpose was to obtain the funds required to that end. In order to obtain those funds, the Company had to part with the fee and take back a 99-year lease. If it had parted with the fee and taken an equity of redemption, this could not have been considered as a disposition even though, under the law of Alberta, the mortgagee would not have been entitled to sue on the covenant, only to foreclose. Here Great-West, in order to make sure that it would get a return in money for the $1,000,000 advanced to the Company, required Dr. Allard’s personal undertaking to repurchase the land if the building was not duly completed as promised. Unfortunately, the Company’s accountants almost invited the Minister to assess it on the basis that the $1,000,000 were the proceeds of a disposition when they described in its accounts, the amount by which that sum exceeded the cost of the park lands as “Net gain on transfer of land”. This could not prevent the Company from proving, as it did, the true nature of the sum received.

The situation was not at all the same as if the Company had, a few days after exchanging the park lands for the hotel site, sold the latter so as to get rid of it and make a profit. In effect, the Company did not part with its property. On the contrary, it undertook to develop it as a permanent investment. It did not obtain the $1,000,000 without obligations. On the contrary, it had to accept a method of financing much more onerous than mortgage financing. It had to covenant to pay, in addition to what is called a “net net rental” comparable to interest

[Page 744]

on a loan subject to possible periodic upwards adjustments, 25 per cent of the income to be derived from the improvements which it obliged itself to make.

At the outset of the trial, the pleadings were amended and counsel for the Minister put in an allegation that the $1,000,000 should, in the alternative, be looked upon as the fair market value of the hotel site. In my view, this is the basis on which the question should be considered. By its agreement with the City, the Company made a disposition of a trading asset. In effect, it ceased to carry on a part of its business, the park lands operation, and it disposed of the major part of the property that was included in its inventory of lands held for trading. If this disposition of property was not otherwise to be considered as a business operation in that year, s. 85E of the Income Tax Act would make it so. However, because the park lands were traded for another piece of land and not a sum of money, it is necessary to ascertain the fair market value of the thing that was obtained.

I have already indicated why it does not appear to me that the $1,000,000 obtained by the sale and lease back agreement with Great-West should be looked upon as the proceeds of a disposition. Should this, however, be considered as evidence of fair market value? In support of this contention, great stress was laid on the appraisal report made by one G. Lawrie for a purpose stated to be “to estimate the value as of date of appraisal as security for a first mortgage loan”. Here is what this appraiser said concerning the value of the site:

Land: In the case of the subject property we have a tract of land which has been acquired for development in a manner not reconcilable with normal market transactions. The land was owned by the City of Edmonton and has been zoned parkland in part at least. The site was only available to the present owners as a result of a recent plebiscite which approved the exchange of 415 acres owned by the
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present owners and which the City wished to acquire for parkland use.

Considering the peculiar circumstances surrounding the acquisition of the property, the unique location and physical attributes of the land, its value today must be estimated on the basis of the benefits it will aid in producing.

Your appraiser, therefore, considers a Land Residual approach is the indicated method of estimating value.

Value of land by the Residual Approach:

53,578,8 Sq. Ft. at $18.66 per Sq. Ft. ## $1,000,000

It is obvious that the value thus arrived at was not the value of the site as delivered by the City. It was the value that would be obtained upon completion of the intended development. That this was so appears from the fact that Great-West required Dr. Allard’s personal guarantee to repurchase the land if the development was not completed. This was obviously deemed necessary so as to protect the financing company against the possibility that it would be left with a piece of land worth less than the amount advanced, if the project was not completed.

There is also in the record a copy of a report submitted by the Commissioners to the City Council, March 11, 1963. This report, which was concurred in by the Council, dealt with the proposed exchange of park lands for the hotel site (then called the “Tower City” site) for the purpose of building apartments and a 100-car parking garage. Respecting the value of this land, it said:

The professionally appraised price of the Tower City site is $440,000 having in mind the nature of the proposed development.
I have underlined the words “having in mind the nature of the proposed development” because they indicate how the value of the site was influenced by the kind of development contemplated. In my opinion, it is perfectly clear in this case that the $1,000,000 value was not the fair
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market value in the sense of being the amount which would be obtained by selling the land. It was a value which could be reached only through an undertaking to spend several million dollars in a huge development. It was, in no way, a realizable value at the time when the exchange was made with the City, on the contrary, it required an additional major expenditure. It was not, therefore, the fair market value, but a prospective value dependent on the completion of the project at great cost.

Finally, consideration must be given to what took place at the trial with respect to evidence of market value. Here is what one finds in the transcript a few pages after the beginning of the deposition of the first witness, Dr. Allard, the Company’s president:

MR. REGNIER (Counsel for the Company): Well, I don’t know if this sort of arrangement will please your lordship; I was going to point it out that your lordship—at the end of the evidence is probably the best time—assuming that your lordship arrives at a conclusion after my learned friend has jumped two hurdles and he had made a prima facie case as to value, then, if your lordship pleases, we would like the case to be simply adjourned so that at a later date I can be in position to bring in expert evidence on the value of the Bellamy Hill.

THE COURT: Well, why don’t we—instead of doing that, why not make the finding that is against you and refer the matter back for reassessment? Then, you can decide whether you want to appeal on the question as to whether there should be an assessment on this basis at all or not and if you’re ultimately unsuccessful, then, you may be able to work out the evaluation question with the Department and have another appeal. It would not be any more expensive and probably more satisfactory because if you have to bring in certain evidence as to value, before you go to the Supreme Court, you may be wasting a lot of—
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MR. REGNIER: Well, that is the point. It is basically the same approach as you will recall, my lord. It is completely—

THE COURT: You were in the case where we worked that out with reference to trading the timber limit?

MR. REGNIER: Basically the same approach.

THE COURT: Has it gone into the Supreme Court?

MR. REGNIER: I have appealed, but we are working on it.

THE COURT: Let’s not get off on another case.

MR. REGNIER: We are working on values, my lord.

THE COURT: But it is same problem.

MR. BOWMAN (Counsel for the Minister): I think that would be a sound idea, my lord, with respect.

THE COURT: Well, then, I will forget about values.

MR. BOWMAN: If your lordship comes to the conclusion, if the value is somehow relevant and the way I see the case, it may well be that your lordship will decide that value isn’t really a problem in the case at all.

THE COURT: Even if you succeed?

MR. BOWMAN: Yes, yes.

THE COURT: That is right. So I won’t worry about value.

Due to what I have just quoted, the question of fair market value was not further dealt with in the evidence at the trial. Under those circumstances, it seems to me that a finding concerning the fair market value cannot properly be made on this appeal. Although I do not agree with the trial judge’s “tentative view”, it appears to me that in the present circumstances of the case his decision to refer the assessment under appeal back for reassessment was correct. However, I would vary his direction by adding: “said profit or loss to be determined by taking into account the fair market value of the Bellamy Hill Site at the date of the exchange for a part of the 503 acres”. Success in this Court being divided, I would not allow costs.
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Appeal allowed with costs, PIGEON J. dissenting.
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