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The judgment of the Court was delivered by

THE CHIEF JUSTICE—The accused was tried and acquitted of rape. The trial judge’s charge to the jury in respect of this offence was unexceptionable. Although so requested by Crown counsel, he refused, however, to charge the jury on the included offences of attempted rape and indecent assault. After the jury had been out for about one hour and a half, they returned to ask the following question:

The Crown prosecutor made the suggestion of either guilty or innocent of rape, attempted rape or indecent assault. What options if any do we have?
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The trial judge repeated to them what he had said earlier to counsel, after the jury had retired, that it was a case of rape or nothing.

The Crown appealed on the ground of error in law in the trial judge’s refusal to charge on included offences and also sought an order setting aside the acquittal and directing a new trial. The Appellate Division of the Supreme Court of Alberta concluded that there should be a new trial limited to the offences of attempted rape and indecent assault. Leave was later sought by the Crown from this Court to appeal the acquittal of rape but it was refused. The case is here, therefore, only on the question whether the Appellate Division was correct in ordering a new trial on attempted rape and indecent assault.

There were, admittedly, two issues before the jury on the charge of rape. One was whether intercourse had taken place, that is whether there was penetration, and the second whether there was consent. The trial judge placed considerable emphasis on the issue of consent as if that made the case one of rape or nothing. However, it is clear that the jury may have decided that there was no rape only because there was no proof beyond a reasonable doubt that sexual intercourse had occurred. Want of proof of sexual intercourse would not, of course, rule out attempted rape or indecent assault, but they would be ruled out if there was consent to the accused’s advances.

I do not think that a trial judge has an untrammelled discretion to choose or refuse to charge the jury on included offences. He must be governed by the issues that are thrown up by the evidence. There may be cases where evidence of an issue referable to an included offence is so tenuous as to justify him in refusing to charge on it, and yet he would not necessarily be in error if he did so charge. This case is not of that kind. Here, having
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regard to the complainant’s evidence of what the accused did and to the evidence of his physical disability in having intercourse unless there was complete co-operation of the complainant and to his denial of intercourse, both penetration and consent were in issue. The jury by its verdict might have found that there was neither penetration nor consent, and this would not exclude either attempted rape or indecent assault. In the circumstances there was a duty on the trial judge to charge on these included offences.

In Wright v. The King
, which was also a case where the trial judge told the jury that it was “rape or nothing”, it appears that the only issue was consent. That was also the situation in Regina v. Wright
, and there the Ontario Court of Appeal held that it was wrong to leave indecent assault to the jury when intercourse was not in issue, citing and following the judgment of the English Court of Criminal Appeal in Regina v. Touhey
. Aylesworth J.A. pointed out that if there was sufficient separation in time, place and other circumstances surrounding an alleged indecent assault from time, place and circumstances leading to an alleged rape, then indecent assault should be the subject of a separate count in the indictment, but, apart from this, it could not be an included offence where penetration is admitted.

Those cases are distinguishable from the present one, which called for the instruction requested by the Crown. I would, accordingly, dismiss the appeal.

Appeal dismissed.
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