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Criminal law—Narcotic drugs—Trafficking—Analyst’s certificate referring to package bearing different date from one identified by arresting officer as one sent for analysis—No evidence motion granted at trial—Whether accused given reasonable notice of Crowns intention to use certificate at trial—Whether some evidence that substance analyzed same substance as that purchased by police officer from accused.

The British Columbia Court of Appeal allowed a Crown appeal against the acquittal of the appellant upon a charge of trafficking in cannabis marihuana. The appeal to this Court involved the significance of a discrepancy between the certificate of the analyst produced at the trial and the evidence of the arresting officer (a member of the Victoria City Police Force) who purchased a substance alleged to be cannabis marihuana from the appellant. While a security envelope received by the analyst from the Victoria Police Force bore the same number as the security envelope received in return by the Victoria Police Force, the analyst’s certificate stated that the material analyzed had been removed from a plastic bag marked “PL7/Mar/76”. This was in conflict with the evidence of the police officer who said he marked the plastic bag “PL9/Mar/76”.

The certificate was tendered by the Crown and admitted in evidence. No objection was taken by the appellant and after a brief examination of the police officer the Crown closed its case. Counsel for the appellant then moved to have the case dismissed upon the basis that the Crown had adduced no evidence that the substance purchased by the officer from the accused was marihuana. The motion was granted and the appellant was acquitted.

In the Court of Appeal the majority considered that the trial judge had disposed of the case on a no evidence basis and allowed the appeal because they were of the view that some evidence had been put before the Court and that the motion should have failed. Farris C.J.B.C.
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was of the opinion that the trial judge dismissed the charge because no reasonable notice had been given of the Crown’s intention to use the analyst’s certificate—a view not shared by this Court—and therefore the certificate ought to have been excluded. He would have dismissed the appeal.

Held: The appeal should be dismissed.

The appellant argued firstly that because of the discrepancy between the evidence of the police officer and the certificate, that is, the difference in date, the notice given was not reasonable since, because of the discrepancy, it did not refer to matters which were alleged in the information. This argument could not succeed. The Crown gave ample notice, more than four months, of its intention to produce the certificate in evidence. It did so. The Crown did at the trial what it said it would do in the notice, no more and no less. The appellant was fully aware of the contents of the certificate to be produced at trial.

The appellant’s second principal submission could be put in this way. The analyst’s certificate, referring as it does to a package bearing a different date from the one identified by the police officer as the one he sent for analysis, has not established any connection between the appellant and the substance analyzed. Therefore there was no evidence which could go in proof of the charge, that is, that the appellant trafficked in marihuana on the 9th of March 1976.

Section 9(1) of the Narcotic Control Act provides that the certificate is admissible in evidence in a prosecution for an offence under s. 7(1) of the Act. The certificate of analysis was therefore properly admitted and it was evidence that something was analyzed and found to be marihuana. This by itself was not sufficient for as stated in Regina v. Millier and Cyr (1968), 65 W.W.R. 96, at p. 98, (affirmed [1969] S.C.R. 955), “a certificate merely stating that some green plant material was analyzed would be simply meaningless”, and in view of the date discrepancy this certificate said little more. It was vital to the Crown’s case that it show that the substance analyzed was the same substance as that purchased by the police officer from the appellant. If there were no evidence of that fact when the Crown closed its case, the trial judge was correct in acquitting. If, however, evidence existed, the matter should have proceeded and at the conclusion of the trial the trial judge should have weighed the evidence and reached a conclusion.
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There was evidence before the trial judge to identify the substance purchased with the substance analyzed. It was to be found in the certificate itself and the evidence of the police officer which identified the substance purchased with the substance sent to the analyst and the substance received in return. The certificate could not be sufficient in itself since the date discrepancy prevented the certificate alone from establishing a connection between the accused and the substance analyzed. When it was coupled with the police officer’s evidence, however, an evidentiary connection was made, that is, some evidence was provided which connected the accused with the substance analyzed.

Therefore it was error on the part of the trial judge to dismiss the charge upon the ground that he did and the Court of Appeal was right in directing a new trial.

APPEAL from a judgment of the Court of Appeal for British Columbia
, allowing an appeal by the Crown against the acquittal of the appellant upon a charge of trafficking in cannabis marihuana. Appeal dismissed.

Jeffrey Green and Melvin Hunt, for the appellant.

D.R. Kier, Q.C., for the respondent.

The judgment of the Court was delivered by

MCINTYRE J.—This is an appeal from the British Columbia Court of Appeal which allowed a Crown appeal against the acquittal of the appellant upon a charge of trafficking in cannabis marihuana. It involves the significance of a discrepancy between the certificate of the analyst produced at the trial and the evidence of the arresting officer who purchased a substance alleged to be cannabis marihuana from the appellant.

The appellant was charged that he did on the 9th day of March 1976 traffic in cannabis marihuana. At his trial, which took place on March 10, 1977, he pleaded not guilty. The Crown called only one witness, a Corporal Lawson of the Victoria City Police Force, who gave evidence of making a purchase of a bag of green plant-like material from the appellant for $20. He swore that he took the bag to the police station and marked it with his initials “P.L.” and the date “9/Mar/76”
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on the inside of the bag. He then sealed the bag with a piece of tape and put his initials “P.L.” on the tape and the date “9/Mar/76”. He then placed the bag in a security envelope numbered E. 96092 and filled in the form on the front of the envelope in his own handwriting. This process involved writing his name, his regimental number 163, and the words “Victoria City Police, 625 Fisgard Street, Victoria, B.C.”. He then put the envelope in his locker at the police station. On March 26, 1976, he removed the envelope from the locker, placed it in a larger envelope, and sent it by registered mail to the Health Protection Branch in Vancouver where the analyst whose certificate was sought was located. The registration receipt issued by the Post Office bore No. 3818. He testified that on April 28th he received an envelope containing the security envelope together with an original and a copy of a certificate of analysis through the mail. He tendered the security envelope in evidence at the preliminary hearing. He compared the original certificate of analysis with the copy which accompanied it. On October 26, 1976, more than four months before the trial, he served the appellant with a copy of the certificate and a notice of intention to use the certificate in evidence. He swore that the security envelope and its contents, which he received back from the analyst, were the same articles which he had sent for analysis. He recognized them by his handwriting on the envelope, his name and service number, and the number of the envelope. He recognized the bag containing the purchased substance, which had been enclosed with the security envelope in the larger envelope, by his initials and the date “9/Mar/76” which he had put upon it.

At this point I should say that I have examined the original exhibits filed at the trial and I observe that the security envelope bears, in addition to the writing recognized and identified by the police officer, in the section “Name of Analyst”, the handwritten inscription “B. Walker” and beneath it the number 9818-5. The handwriting is in writing not dissimilar from the signature of the analyst appearing on the certificate of analysis and the number 9818-5 written on the security envelope is the number of the analyst’s certificate. I set out below the certificate and the notice of intent to produce.
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CERTIFICATE OF ANALYST CERTIFICAT D'ANALYSTE
1, R.H. Valker , being a person on the statf of the
Je soussigné . faisant partie du personnel du

Depariment of National Health and Wellare duly designated a5 an Analyst under the Food and Drugs Act, and thereby
ministére dle la Santé nauonale e1 du Bien Etre social, é1ant diment nomme analyste en vertu de la Loi des aliments et drogues
230 an Analyst wihin the meaning of and as defined by the Narcotic Controt Act do hereby certify
1 par ce fait, agissant ausst i ce titee aux termes de la Loi sur les stupéfiants, atteste par les présentes

1. Trar ot Vancouver in the Province of British Columbia
Que.a dans Iz Province de
on or about the day of Merch there was submitted to me by
teouverste thirty=first jourge 1976 s exé soumis par

registered mail
trom Cst. P Lawson
de

 member of the Victoria Clty Police Force,
membre des forces de police de

a seated and unopened package which boré the fotlowing identification marks, initisls, or numbers:

un paquet scellé et non ouvert ui portait I'estampile, fes initiales, ou les nombres suivants:

“E 96092 Cons P. LAWSON # 163 Victorla City Pollce 625 Fisgard St Victorfa BC."

2. That | did open the said package and did remove therefrom some green plant-11ke material from a plastic
Que ‘ai ouvert ledit paquet et v ai enievé bag merked: 'P.L 7/Mar/76"

from which | obtained & ssmple of 2 substance.
dont ['ai obtenu un échantillon d'une substance.

3. That 1 duly analyzed and examined the said substance and | found it 10 contain 8

Que j'ai dument analysé et examiné tadite substance et que ['ai constaté au
narcotlc
within the meaning of the Narcotic Control Act, towit:
Bux termes de le-Loi . - —_ -— + & savoir:
B : a kannabl: (marIhuana)
4. That this certificste is true 16 the bigst:ql my knowiedge and skill.
Que 14 présent cortificat est fidéle au mieux de mes connaissances et de me compétence.
i
N B !
i
Datedst | -~ Vancouver,’ B.q. this  fifteenth day of Aprtl ®76
Faiti . Lence 2 jour de

HPROOO1 (1175)
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T0O Deanis Wildian EBNER

WHEREAS you heve been charged with the
offence of
you dig unlawflly troffic in a narcotic to.wit Connabis (marijuana), contrery

to the Nercotic Centrcl Act.

TAKT NOTICE that it 4is the intention of the
Crown to introduce as evidence at your trial Certificste (s)

of analysis (s)

9218-5 H s
a copy (copies) of which is (are) now produced snd given

to you.

RZCIIVED BY:
signature

DATE: ¥ 20/

AVID BY: &"-’1/ / @wﬂx
28/ 7/%
7

8
DATE A¥D TINE:

COUNTY COURT, VIC'I ORIA, B.C.
EXHIBIT Py
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Victoria (C.-B.)
A: Dennis William EBNER
ATTENDU QUE vous avez &t& accus& d'avoir illé&galement
fait le trafic d'un stupéfiant, le cannabis (marihuana), con-
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{signature)

DATE: 20/10/76

SIGNIFIE PAR: Constable P, Lawson
DATE ET HEURE: 20/oct./76

COUR DE COMTE, VICTORIA (C.-B.)

PIBCE
NO, 3
DEMANDEUR: Regina
DEFENDEUR: Ebner

DATE 10-3-77.44040004.0.GREFFIER
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It will be seen at once that while the security envelope received by the analyst from the Victoria Police Force bore the same number as the security envelope received in return by the Victoria Police Force, that is No. E96092, the analyst’s certificate says that the material analyzed had been removed from a plastic bag marked “PL 7/Mar/76”. This, of course, is in conflict with the evidence of the police officer who said he marked the plastic bag “PL 9/Mar/76” and it is this discrepancy which has caused these proceedings.

The certificate was tendered by the Crown and admitted in evidence. No objection was taken by the appellant and after a brief examination of the police officer the Crown closed its case. Counsel for the appellant then moved to have the case dismissed upon the basis that the Crown had adduced no evidence that the substance purchased by the officer from the accused was marihuana. The motion was granted and the appellant was acquitted.

Despite some uncertainty in the trial judge’s reasons and some disagreement in the Court of Appeal as to the reason for acquittal, it seems clear to me that the trial judge acquitted the appellant upon concluding that the Crown had adduced no evidence of guilt. Certainly the appellant’s motion was to that effect. The reasons for judgment concluded with these words:

In order to come within the meaning of the Statute, I rule that there must be a compliance, a sufficient compliance, with the provisions of the Statute, to enable the Accused person to know precisely the nature of the case against him. The Crown has failed to do that, in my judgment, and is not, therefore, entitled to rely on the Certificate of Analysis of the analyst, and, accordingly, there is no evidence, apart from the Certificate, to implicate the accused with the offences as charged, and, accordingly, I must allow the motion, and dismiss the charge.

In the Court of Appeal the majority considered that the trial judge had disposed of the case on a no evidence basis and allowed the appeal because they were of the view that some evidence had been put before the Court and that the motion should have failed. Farris C.J.B.C. was of the opinion that
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the trial judge dismissed the charge because no reasonable notice had been given of the Crown’s intention to use the analyst’s certificate—a view I cannot share—and therefore the certificate ought to have been excluded. He would have dismissed the appeal.

The appellant raised two principal arguments. He argued firstly, as I understood him, that because of the discrepancy between the evidence of the police officer and the certificate, that is, the difference in date, the notice given was not reasonable since, because of the discrepancy, it did not refer to matters which were alleged in the information. The appellant relied on Regina v. Henri
 for the proposition that a notice must be reasonable both in time and in content. He argued that the notice in the case before us was unreasonable on the basis of the Henri case. In my opinion, the date discrepancy in the certificate before us in no way approaches the lapses on the part of the Crown found in Henri. The notices in that case were completely inadequate and as Branca J.A. said at p. 56:

If one deliberately tried to draft a notice which would be quite totally and completely confused and confusing and embody complete uncertainty one would be hard put to excel the uncertainties, the inaccuracies, and the confusion contained in each of the notices that I have analyzed.

This is far from the situation here. The Crown gave ample notice, more than four months, of its intention to produce the certificate in evidence. It did so. The Crown did at the trial what it said it would do in the notice, no more and no less. The appellant was fully aware of the contents of the certificate to be produced at trial. In my view, this argument must fail. The weight the certificate was entitled to receive is another question but it is not touched in the notice argument.

I now turn to the second submission. I would put it this way. The analyst’s certificate, referring as it does to a package bearing a different date from the one identified by the police officer as the one
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he sent for analysis, has not established any connection between the appellant and the substance analyzed. Therefore there was no evidence which could go in proof of the charge, that is, that the appellant trafficked in marihuana on the 9th of March 1976.

This argument must be considered in the light of s. 9 of the Narcotic Control Act. Subsection (1) provides that the certificate is admissible in evidence in a prosecution for an offence under s. 7(1) of the Act. The certificate of analysis was therefore properly admitted and it was evidence that something was analyzed and found to be marihuana. This by itself was not sufficient for, as Maclean J.A. said for the British Columbia Court of Appeal in Regina v. Millier and Cyr
, at p. 98, “a certificate merely stating that some green plant material was analyzed would be simply meaningless”, and in view of the date discrepancy this certificate says little more. It is vital to the Crown’s case that it show that the substance analyzed was the same substance as that purchased by the police officer from the appellant. If there were no evidence of that fact when the Crown closed its case, the trial judge was correct in acquitting. If, however, evidence existed, the matter should have proceeded and at the conclusion of the trial the trial judge should have weighed the evidence and reached a conclusion.

In my opinion, there was evidence before the trial judge to identify the substance purchased with the substance analyzed. It is to be found in the certificate itself and the evidence of the police officer which identified the substance purchased with the substance sent to the analyst and the substance received in return. The certificate could not be sufficient in itself since the date discrepancy prevents the certificate alone from establishing a connection between the accused and the substance analyzed. When it is coupled with the police officer’s evidence, however, an evidentiary connection is made, that is, some evidence is provided which connects the accused with the substance analyzed. The police officer swore to the identity of the articles sent for analysis with those which he

[Page 1007]

received in return. He recognized the security envelope in which the certificate and a copy were returned by its number and the notations he had made upon it and upon the bag containing the drugs. The security envelope contained the notation identifying the analyst and the number of the certificate was written upon it. The certificate contained reference to the notations made by the officer on the security envelope. Such notations may provide further evidence of the identity of the substance analyzed and referred to in the certificate. (See Regina v. Millier and Cyr, supra.) The only discrepancy was the two day date difference. It was error to dismiss the charge on the motion presented. In my view, Craig J.A. of the British Columbia Court of Appeal was correct when he said there was some evidence of guilt and that the no evidence motion should have failed.

Whether the trial judge, if the trial had continued, would have found the case proved in the face of the uncertainties caused by the date discrepancy may be doubtful. This is a question, however, which is not before this Court. There was, as I have said, evidence before the trial judge which it was his duty to weigh before reaching a conclusion. It was error on his part to dismiss the charge upon the ground that he did. The majority of the Court of Appeal was right in directing a new trial and I would dismiss the appeal.

Appeal dismissed.
Solicitors for the appellant: Owen-Flood, Cox and Turnham, Victoria.

Solicitor for the respondent: Roger Tassé, Ottawa.
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