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ST ANNS ISLAND SHOOTING 1949

AND FISHING CLUB LIMITED.
APPELLANT

AND 1950

HIS MAJESTY THE KING RESPONDENT
21

ON APPEAL FROM THE EXCHEQUER COURT OF CANADA

Indian Lands Lease ofDirection of Governor in Council mandatory

Failing authorization by Order in Council lease voidThe Indian

Act R.S.C 1906 81 ss 51 64

Section of the Indian Act R.S.C 1906 81 provides that all Indian

lands which are reserves or portions of reserves surrendered to

His Majesty shall be deemed to be held for the same purposes as

heretofore and shall be managed leased and sold as the Governor

in Council directs subject to the conditions of surrender and the

provisions of Part of the Act

Held That the language of 51 is mandatory and in the absence of

direction by the Governor in Council lease of Indian lands is

invalid

In the case at bar the original lease having been approved by Order in

Council was valid one but such approval terminated with the

said lease As to the subsequent leases they lacked authorization

by Order in Council and consequently were void

APPEAL from decision of the Exchequer Court
Cameron whereby an action brought by the appel
lant for declaration of right to renewal of lease of

surrendered Indian lands was refused

The appellant in 1880 secured from the Council of the

Chippewa and Pottawatomie Indians of Walpole Island

lease of part of their reserve St Anns Island for

shooting and fishing for term of five years and re

newable for like term but reserving to the said Indians

their right to shoot and fish the leased area The appel
lant having raised the question as to whether the lease

was valid one under the Indian Act formal surrender

of the leased lands was made by the Indians to the Crown

and an Order in Council was passed approvin.g the sur

render and confirming lease from the Superintendent

General of Indian Affairs to the appellant for term of

five years renewable for like term From 1884 to 1925

several further leases were entered into between the same

Taschereau Rand Estey and Locke JJ
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1950 parties Some contained no provision for renewal some

ST.s varied the terms of the original lease as to the amount of

SHOOTING
land and the terms of payment The 1925 lease excluded

AND FISHINQ the Indians from shooting or fishing on the leased property
and reserved that right to the appellant alone It also

TKING provided for term of 20 years with the right of renewal

for further successive terms of ten years at rentals to be

fixed by arbitration In 1944 the appellant gave notice

to the Superintendent General of Indian Affairs of its

intention to renew the lease but he refused to grant such

renewal or to admit that the lessee was entitled thereto

The matter was subsequently under the provisions of

37 of the Exchequer Court Act referred to that Court

for adjudication

Pattillo and Macintosh K.C for the appel
lant

Lee Kelley K.C and Jackett K.C for the

respondent

KERWIN would dismiss this appeal It is un
necessary to consider that part of the reasons for judgment

of the trial judge dealing with the argument that

the Crown was estopped from denying the validity of the

tenancy of the appellant since counsel for the appellant

stated that he did not now advance any such claim As

to the other points agree with the trial judge

During the argument question was asked as to whether

contention could be advanced that the surrender to
the end that said described territory may be leased to the

applicants for the purpose of shooting and fishing for such

term and on such conditions as the Superintendent of

Indian Affairs may consider best for our advantage was

really surrender upon condition and that if the con

dition were not fulfilled the land would revert It was

suggested in answei thereto that this would not assist

the appellant and this was made quite clear by Mr Jacket

when he pointe.d to ss and Ic 19 48 and 49 of the

Indian Act 81 R.S.C 1906 If by some means the

lands again became part of the reserve then 49 would

apply and except as in Part otherwise provided no

1949 D.L.R i7
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release or surrender of reserve or portion thereof shall 1950

be valid or binding unless the release or surrender complies Sr ANNS

with the specified conditions

The determination of fhe case really depends upon AND FISHING

CLUB LTD
51 of the Act These lands were Indian lands which

had been surrendered and therefore in the wording of
THE KING

the section shall be managed leased and sold as the KeiwinJ

Governor in Council directs subject to the conditions of

surrender and the provisions of this part Mr Jacket

pointed out that counsel for the appellant wanted 51

to be read as if the words subject to the conditions of

surrender and the provisions of this part preceded all

Indian lands etc thus inserting those

words which now appear at the end at the very com

mencement and without taking into consideration the fact

that the two parts of the section are separated by semi

colon Reference was also made to 64 but the collo

cation of the word deed with lease or agreement shows

that surrender could not be included under the word

deed
The trial judge answered the question in the negative

and dismissed the claim with no costs to either the

claimant or the respondent but there is no reason why

costs in this Court should not go against the unsuccessful

appellant

The judgment of Taschereau and Locke JJ was

delivered by
TASCHEREAU By Petition of Right filed in Decem

ber 1945 the suppliant-appellant claimed that it was

entitled to renewal of lease of certain premises from

the Superintendent General of Indian Affairs dated

May 19 1925 The first document to which we have

been referred is resolution dated March 18 1880 adopted

by the Council of the Chippewa and Pottawatomie In

dians of Waipole Island purporting to authorize an original

lease to the St Anns Shooting and Fishing Club of St

Anns Island Pursuant to this resolution the Super

intendent General of Indian Affairs executed the lease

on May 30 1881 for the purpose of shooting over the
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1950 same and angling and trawling in the waters thereof for

ST ANNS period of five years renewable on its expiration for

like term

AD FIsING Following the execution of this lease the officers of the

LU Club raised certain questions as to the validity of the
THE KING

lease and more particularly as to whether there had been

Taschereau surrender of the lands as required by the Indian Act of

1880 an acceptance thereof by the Governor General in

Council and finally an Order in Council authorizing the

lease further meeting of the Indians was therefore

held in February 1882 and formal surrender was exe
cuted in due form and on the 24th of Febru.ary of the

same year the Indian Superintendent at Sarnia wrote to

the Club that for the purpose of the lease formal sur

render had been given and that the defect in the preli

minary proceedings had been remedied In April 1882

Order in Council No 529 was passed purporting to accept

the surrender and on the 18th of April the Department

again advised the Club that the surrender had been

acoepted and that the lease had been confirmed by the

said Order in Council

In 1884 1892 1894 1906 and 1915 new leases were

entered into between the same parties but only those of

1894 1906 and 1915 contained provisions for renewal

In all these leases except the first one trustees signed

the agreements with the Superintendent General on

behalf of the St Anns Island Shooting and Fishing Club

In May 1925 the Superintendent General of Indian

Affairs signed new lease with Geoffrey Clarkson and

Walter Gow acting as trustees for the St Anns Island

Shooting and Fishing Club Limited and it provided that

the lessees should be entitled on the expiration of the

term granted to renewals for further successive periods

of ten years at rentals to be fixed by arbitration

The lessees have been in possession of the lands in

question since 1881 and have expended substantial

amounts for the permanent improvement of their faci

lities as hunting and fishing club including the erection

of club house and other buildings and the opening up
of ditches and canals On September 1945 Geoffrey

Clarkson and Walter Gow assigned their inerest in the

lease to the appellant
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Some correspondence was then exchanged between the 195Q

Department of Indian Affairs and the Club as to the ST.S
renewal of the lease but as the parties could not agree

it was therefore decided that the question should be AND FISHING

referred to the Exchequer Court of Canada for adjudi- TLTD
cation Pursuant to the dispositions of the general rules THE KING

and orders of the Court the appellant filed statement of Ta.3chereau

claim on December 17 1945 and asked for declaration

that the Oluib was entitled to renewal of the lease dated

May 19 1925 for further term of ten years and subject

to the stipulations and provisions contained in the lease

of May 19 1925 save as to rental The claimant also

asked that the annual rent to be paid during the term

of the renewal of the lease from October 1944 to

September 30 1955 be determined by the judgment

instead of by arbitration

Mr Justice Cameron before whom the matter came
reached the conclusion that as the lease of 1925 was never

authorized by Order in Council it was as well as the

provisions for renewal wholly void

These lands in question were formerly part of Re
serve for the use or benefit of the Chippewa and Potta

watomie Indians of Walpole Island and there is no doubt

that they could not be originally leased in May 1881 to

the predecessors of the appellant unless they had been

surrendered to the Crown The effect of surrender is to

make reserve or part of reserve Indian Lands
defined in section of the Indian Act para as any
reserve or portion of reserve which has been surrendered

to the Crown

The necessary surrender was made as result of the

meeting held by the Indians in February 1882 and which

was accepted by Order in Council No 529 in April of the

same year This Order in Council reads as follows
Certified to be true copy of Minute of Meeting of the Com

mittee of the Privy Council approved by His Excellency the Governor

General on the 3rd April 1882

On Memorandum dated 7th March 1882 from the Superintendent

General of Indian Affairs submitting for acceptance by Your Excellency

in accordance with the provisions of the Indian Act 1880 Section 37

Subsection Surrender dated th February 1882 made to the Crown

by the Chippewa and Pottawatomie Indians of Walpole Island of that

portion of their Reserve known as St Anns Island and the marshes

adjacent thereto for the purpose of the same being leased for the
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1950 benefit of said Indians to the St Anns Island Shooting and Fishing

Club for shooting and fishing purposes and in coiifirmation of lease

ISLAND covering said premises issued by this Department on the 30th of May
SHooTING 1881 to the aforesaid St Anns Island Shooting and Fishing Club

AND FISHING The Committee advise that the surrender be accepted and submit
CLUB LTD

the same for Your Excellencys approval

THE KING

Taschereau

It followed that St Anns Island became Indian Land
and in view of 51 of the Indian Act could be leased or

sold only with the approval of the Governor General in

Council This 51 reads as follows
All Indian lands which are reserved or portions of reserves sur

rendered or to be surrendered to His Majesty shall be deemed to be

held for the same purpose as heretofore and shall be managed leased

and sold as the Governor in Council directs subject to the conditions

of surrender and the provisions of this Part

It is argued on behalf of the appellant that the effect

of P.C 529 is not only to accept the surrender of the lands

to the Crown and to confirm the original lease of May
1881 but also to authorize the Superintendent General of

Indian Affairs to enter into further agreements with the

appellant as he did

am unable to agree with this contention When the

Indians surrendered the lands to the end that said des

cribed territory may be leased to the applicants

for such terms and conditions as the Superintendent

General of Indian Affairs niay consider best for our

advantage the lease with the appellant had

then been signed and the terms of the surrender indicate

that its contents were known to all The object of the

surrender was to legalize what was rightly thought to be

illegal and to ratify what had been done The same may
be said of the Order in Council But neither the author

ization to the Superintendent in the surrender nor P.C

529 can be construed in my opinion as authorizing the

Superintendent at the expiration of the lease to enter into

fresh agreements with the appellant nearly fifty years

later and in which can be found different conditions When
this lease came to an end P.O 529 which had authorized

it had served its particular purpose and new one was

therefore needed in view of the imperative terms of 51

to vest in the Superintendent the necessary authority to

lease these lands anew
In view of the declaration of counsel for the appellant

that he does not rely on the point raised in he court
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The appeal should be dismissed with costs

The judgment of Rand and Estey JJ was delivered by

RAND The question in this appeal is whether what

purports to be lease executed by the Superintendent

General of Indian Affairs to the predecessor trustees of the

appellant became binding on the Dominion Government

It was made in 1925 for the term of twenty years with

an option for renewal leases for successive

periods of ten years and was the last of succession

between the same parties dating from 1881 It covers

certain lands and waters within an Indain reservation

and was given primarily for fishing and hunting purposes

although not so expressly restricted

The matter originated in resolution passed on March

18 1880 by the Indian Band Council authorizing the

letting of what was known as St Anns Island to trustees

for the St Anns Island Shooting and Fishing Club on

terms approved by the Council which was followed by

document signed by the Superintendent General dated

May 30 1881 The term was for five years from May

1881 renewable for like period and it was provided that

the lands and any buildings erected on them would at the

end expiration or other determination of the lease or

renewal be yielded up without any allowance being made

for improvements

Under the In4ian Act of 1880 surrender of the Indian

interest was required before an effective lease could be

made On February 1882 as result of enquiries made

by the lessees at meeting of the Band an instrument

was signed on itis behalf which after referring to the

resolution of March 18 1880 formally surrendered the

ands to Her Majesty to the end that said described

territory may be leased to the applicants for the purpose

of shooting and fishing for such term and on such con

ditions as the Superintendent General of Indian Affairs

may consider best for our advantage Then following

below that the respondent is estopped from denying the 1950

validity of the tenancy of the claimant it is unnecessary ST ANNS

to deal with it
ISLAND

SHOOTING
AND FISHING

CLUB LTD

THE KING

Rand
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1950 recital that an executed lease had been read and explained

Sr.cs it declared approval of its terms and the coafirrnation of

SHooTING
its execution- by the Superintendent General

AFISING The surrender was accepted by minute of the Privy

Council approved by the Governor General on April
THE KING

1882 P.C 529 as follows
Rand On Memorandum dated 7th March 1882 from the- Superintendent

General of Indian Affairs submitting for acceptance by Your Excellency

in accordance with the provisions of the Indian Act 1880 Section 37

Subsection Surrender dated 9th February 1882 made to the Crown

by the Chippewa and Pottawatomie Indians of Walpole Island of that

portion of their Reserve known as St Anns Island and the marshes

adjacent thereto for the purpose of the same being leased for the

benefit of said Indians to the St Anns Island Shooting and Fishing

Club for shooting and fishing purposes and in confirmation of lease

covering said premises issued by this Department on the 30th of May
1881 to the aforesaid St Anns Island Shooting and Fishing Club

The Committee advise that the surrender be accepted and submit

the same for Your Excellencys approval

The first lease was superseded by another executed in

1884 which in turn was followed by others in 1892 1894

1906 1915 and finally by that now in question In those

of 1884 and 1892 there was no provision for renewal but

an option to renew for ten years was contained in the

instruments of 1894 1906 and 1915

Section 51 R.S.C 1906 81 the Indian Act pro
vided

All Indian lands which are reserved or portions of reserves sur

rendered or to be surrendered to JIis Majesty shall be deemed to be

held for the same purpose as heretofore and shall be managed leased

and sold as the Governor in Council directs subject to the conditions

of surrender and the provisions of this Part

Cameron before whom the Reference made by the

Minister under 37 of the Exchequer Court Act came
construed the surrender to be absolute but held that 51

required for the validity of the lease of 1925 that it should

have been directed by the Governor in Council and as

admittedly no other Order in Council than No P.C 529

of April 1882 had been made found it void

The contention of the appellant is that the surrender

was on the condition that the lands should thereafter be

subject to right of leasing by the trustees on -terms

satisfactory to the Superintendent General which if not

perpetual would continue so long as the Superintendent

General determined that by acceptance of the surrender
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the condition became fixed and without more or by virtue 1950

of 64 of the Act the Superintendent General became Sis
competent thereafter to deal with the lands in relation to

the Club as he might consider for the benefit of the Band AND FISHING

CLUB LTD
find myself unable to agree that there was total and

definitive surrender What was intended was surrender THE KING

sufficient to enable valid letting to be made to the Rand

trustees for such term and on such conditions as the

Superintendent General might approve It was at most

surrender to permit such leasing to them as might be

made and continued even though subject to the approval

of the Superintendent General by those having authority

to do so It was not final and irrevocable commitment

of the land to leasing for the benefit of the Indians and

much less to leasing in perpetuity or in the judgment

of the Superintendent General to the Club To the

Council the Superintendent General stood for the govern
ment of which he was the representative Upon the expi
ration of the holding by the Club the reversion of the

original privileges of the Indians fell into possession

That there can be partial surrender of the personal

and usufruotuary rights which the Indians enjoy is con
firmed by the St Catherines Milling Company Limited

The Queen in which there was retained the privilege

of hunting and fishing and see no distinction in prin

ciple certainly in view of the nature of the interest held

by the Indians and the object of the legislation between

surrender of portion of rights for all time and

surrender of all rights for limited time

But agree that 51 requires direction by the Gover

nor in Council to valid lease of Indian lands The lan

guage of the statute embodies the accepted view that these

aborigenes are in effect wards of the State whose care

and welfare are political trust of the highest obligation

For that reason every such dealing with their privileges

must bear the imprint of governmental approval and it

would be beyond the power of the Governor in Council

to transfer that responsibility to the Superintendent

General

But the circumstances here negative any delegation of

authority The Order in Council approved lease for

1888 14 App Cas 46
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1950 definite period on certain stipulations by its terms it

ST.ANNs would come to an end even with renewal within ten

SuOONG years and the efficacy of the Order was exhausted by that

AND FIsHING instrument
CLUB LTD

THE KING

Rand

It was argued that the Crown is estopped from chal

lenging the lease but there can be no estoppel in the

fnce of an express provision of statute Gooderham

Worts Limited C.B.C and fortiori where the legis

lation is designed to protect the interests of persons who

are the special concern of Parliament What must appear

and the original trustees were well aware of itis that

the lease was made under the direction of the Governor

in Council and the facts before us show that there was

io such direction

The appeal must be dismissed with costs

Appeal di.smissed with costs

Solicitors for the appellant Blake Anglin Osler

Cassels

Solicitor for the respondent Varcoe


