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GEORGES PAUZE Defendant APPELLANT
1953

AND
Sept25

HERVE GAUVIN Plaintiff RESPONDENT 118

ON APPEAL FROM THE COURT OF QUEENS BENCH APPEAL SIDE

PROVINCE OF QUEBEC

ArchitectsCivil EngineersWhether Architects Act of Quebec statute

of public orderWhether conjract by engineer to prepare plans and

supervise erection of store is enforceableArchitects Act R.S.Q 1941

272Professional Engineers Act R.S.Q 1941 270

The respondent civil engineer undertook to prepare the plans and

specifications and to supervise the erection of store building for the

appellant The respondents claim for fees and disbursements in

respect of the undertaking was maintained by the trial judge and

majority in the Court of Appeal as both Courts came to the conclu

sion that such claim was not prohibited by the Architects Act R.S.Q

1941 272

Held Rand and Kellock JJ dissenting that the appeal should be

allowed in part

Per Curiam The Architects Act is statute of public order voiding all

contracts made in breach of it consequently the respondent cannot

recover the fees in respect of the plans and specifications since the

contract to prepare them was null by virtue of 12 of the Statute

Per Taschereau Cartwright and Pauteux JJ The contract to supervise

the works was not in breach of the Statute it was in this case

separate agreement and was severable from the agreement to prepare

the plans and specifications It was therefore enforceable

PRESENT Taschereau Rand Kellock Cartwright and Fauteux JJ

Q.B 326 at 338 S.C.R 278 at 285
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1953 Per Rand and Kellock JJ dienting The promise to pay for super

vision was not enforceable since being dependent vpon the carrying

out of the promise to prepare the plans and specifications it was not

GAUVIN severable

APPEAL from the judgment of the Court of Queens

Bench appeal side province of Quebec maintaining

the respondents action to recover fees for professional

services

Johnson Q.C and Daveluy for the appellant

Turgeon Q.C and Marineau for the respondent

The judgment of Taschereau and Fauteux JJ was

delivered by
TASCHEREAU Il sagit dun appel dun jugement de

la Cour du Bane de la Reine qui- condamnØ le dØfen

deur-appelant payer au demandeur-intimØ la somme de

$4176.95 avec intØrŒtset dØpens Ce jugement confirmait

un jugement rendu par lhonorable Juge Wilfrid Edge de la

Cour SupØrieure siØgeant Montmagny

Gauvin lintimØ est un ingØnieur civil et membre en

rŁgle de Ia Corporation des IngØnieurs Professionnels de

QuØbec et ayant droit dexeroer sa profession Ii rØclame

la valeui et le prix de services professionnels rendus et

dØboursØs faits la demande du dØfendeur PauzØ

Par Øcrit en date du juillet 1948 Gauvin accepta de prØ

parer les plans et les devis et de suirveiller les travaux pour

la construction dun immeuble devant Œtre situØ sur la rue

de la Gare Montmagny et son honoraire fut fixØ pour

cent du coot total des travaux soit 2- pour cent pour les

plans et clevis payables lors de leur livraison et 2- pour cent

pour la surveillance des 4its travaux payable mensuelle

ment sur estimØs Le demandeur allŁgue que le prix et Ia

valeur des services rendus sont conformes au tarif de la

Corporation des IngØnieurs Professionnels de QuØbec

apprôuvØ par arrŒtØministØriel le 12 mai 1932 Le dØfen

deur soutient que le contrat intervenu entre les parties est

nul parce quil est contraire 1a loi et lordre public que

le travail accompli est exclusivement rØservØ par la loi un

architecte qui doit Œtremembre de 1Association des Archi

tectes de la province de QuØbec st quen sa seule qualitØ

Q.R Q.B
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dingØnieur le demandeur na pas le droit dexØeuter de 1953

semblables travaux et que sil le fait ii ne peut en rØclamer PAUZE

les honoraires GAUvIN

Le demandeur ne sest pas reprØsentØ comme architecte TZSiaU
nen jamais empioyØ le nom mais fourni des plans et

devis rØmunØrØset surveillØ lexØcution des travaux Cest

seulement en sa qualitØ dingØnieur quil agi Ii importe

done de determiner sil eu violation de la loi des Archi

tectes qui reserve ceux-ci certains privileges exclusifs

Cette 1oi se trouve au chapitre 272 des Statuts Revises de

QuØbec 1941 et larticle qui nous intØresse est larticie 12

qui se lit ainsi
12 Nulle personne sauf si elle est architecte-paysagiste ne peut

prendre ou employer le nom ou le titre darchitecte soit seul ou joint

quelque autre mot nom titre ou designation ni agir comme tel soit

direetement au indirectement moms queile ne soit enregistrØe comme
membre de la dite association

Toute .personne qui nØtant pas enregistrØe comme membre de la dite

association prend ou emploie tel nom titre ou designation ou agit comma
architecte au fournit des plans ou davis remuneres pour la conatruction au

la reconstruction dddifices soit directement ou indirectement est passible

dune amende dau moms cent dollars et dau plus deux cents dollars pour

la premiere infraction et dau moin.s trois cents dollars et dau plus cinq

cents dallars pour toute infraction subsØquente et dØfaut de .paiement

immØdiatde lamende et des frais dun emprisonnement durant un terme

nexcØdant pas quatre-vingt-dix jours moms qua cette amende et lea

frais ne soient plus tSt payØs

Le dernier article de la mŒmeloi qui vise protØger les

intØrŒtsdes membres de la Corporation des IngØnieurs Pro

fessionnels de QuØbec stipule que
Rien dans la prØsente loi ne devra Œtre interprØtØ comme affectant de

quelque façon que ce soit lea droits confØrØs par Ia loi aux membres de la

Corporation des IngØnieurs Professionnels de QuØbec

La loi de la Corporation des IngØnieurs Prof essionnels de

QuØbec Chap 270 S.R.Q 1941 ne dØfinit pas les mots

ingØnieur civil mais dune façon vague et imprecise

tente dØnumØrerles attributions de la profession Larticle

est ainsi formulØ

40 Lexpression ingØnieur civil signifie quiconque exerce les fonctions

dingØnieur en dormant des conseils sur ei faiaant des mesurages traces

ou dessins pour ou en surveillant Ia construction de chemin de fer ponts

mØtalliquea ponts en bois dont le cofit excŁde six cents dollars voies

iyubliques requØrant las connaissances et lexpØrience dun ingØnieur routes

canaux havres ameliorations de riviŁres phares et travaux hydrauliques

Ølectriques mØcaniques municipaux et autres travaux dingØnieur non

compris les chemins de colonisation du gouvernement at les chemins

ordinaires dans les municipalitØs rurales mais elle nest pas censØe

sappliquer un artisan ou un ouvrier expert SR 1925 218

859662
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Je suis porte eroire malgrØ que je reserve mon opin ion

PAUZE sur ce point que le mot signifie employØ dans cet

GAUVIN article limite dune façon restrictive les privileges ex
clusifs des ingØnieurs professionnels Lexpression corn

Taschereau

prend que lon trouve dans certains statuts beaucoup

plus dextension et na pas de caractŁre limitatif Mais

mŒrnesi dans le cas qui nous occupe lexpression employee

ne permet pas dØtendre les privileges exelusivement

rØservØs aux ingØnieurs et ne couvre que les privileges qui

sont mentionnØs II rØsulte tout de mŒmeque là ne resident

pas leurs seuls pouvoirs La loi en effet ØnumŁre les privi

lŁges des ingØnieurs mais ne limite pas leurs pouvoirs us

peuvent certes faire ce qui nest pas dØfendu par dautres

lois us peuvent par exempie poser des actes qui ne contre

viennent pas Ia loi des Architectes Les statuts crØant

ces monopoles professionnels sanctionnØs par la ioi dont

laccŁs est contrölØ et qui protŁgent leurs membres agrØØs

qui remplissent des conditions dØterminØes centre toute

concurrence doivent cependant Œtre strictement appliquØs

Tout ce qui nest pas clairement dØfendu peut Œtre fait

impunØment par tous ceux qui ne font pas partie de ces

associations ferrnØes

On ne peut je crois entretenir aucun doute sur le fait

que lintimØ prØparØ des plans et devis pour le compte de

lappelant et quil rØclame maintenant le prix des services

rendus Cette preparation des plans est clairement con

traire au texte de la loi qui dit.que seuls les architectes peu
vent fournir des plans ou devis rØmunØrØspour la con

struction dØdifices et que toute violation de la ioi entraIne

une pØnalitØ Dun autre côtØ la loi des IngØnieurs ne con

fŁre pas ce privilege aux membres de la Corporation des

IngØnieurs de sorte que la loi des Architectes naffecte en

rien les droits confØrØs par Ia 1oi aux ingØnieurs profes

sionnels

Cest la prØtention de la dernande que la loi des Archi

tectes est dun caractŁre privØ quelle nexiste que pour la

rØgie de la Corporation et de ses membres quelle ne frappe

pas le contrat de nullitØ et quen consequence elle ne prive

pas le dernandeur qui aurait illØgalement exercØ la profes

sion darchitecte de rØclamer ses honoraires Ii ne serait

tout au plus passible que dune amende parable la Cor

poration des Architectes
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Ce nest pas la premiere fois que les tribunaux sont saisis

dun semblabie litige et quon ait eu decider que cette loi PAtzE

des Architectes Øtait urie loi dordre public Je suis entiŁre- GAVIN
ment da.ccord avec cette jurisprudence de mŒmequavecjJ
les opinions Ømises par les juges dissidents dans la prØsente

cause Le prØambule de la loi crØant la Corporation in

voque comme justification de son adoption par la LØgis

lature prØcisØment lintØrŒtpublic On Øviclemment avec

raison voulu procurer des hommes de lart rØellement corn

pØtents au public qui juste titre requiert que les edifices

soient convenablement construits Le prØambule qui fait

partie dun acte sert lexpliquer 12 C.C.

Dans une cause de LAssociation des Architectes de la

province de QuØbec GariØpy le Juge McDougall
dit la page 143

As this is matter of public order rather than of private law affecting

as it does the whole province of Quebec and its inhabitants regarding the

right to the practice of the profession of architects etc etc

Dans LAssociation des Architectes de la province de

QuØbec Ruddick le Juge Rivard dit la page 80
On ne peut pas douter que la loi des Architectes est une Ioi dordre

public et que Paction qui pour objet dappliquer aux contrevenants Ia

peine prØvue pour infraction cette loi soit une action pØnale

Ce dictum de le Juge Rivard dans la cause ci-dessus

ØtØ approuvØ par la Cour dAppel dans une autre cause dŁ

LAssociatic.n des A.rchitectes de la province de QuØbec

Perry

Citant Haisbury 2Łme Ød tome No 236 le Juge
Pratte dans la prØsente cause peut donc avec raison dire ce

qui suit
Sur Ic premier point deux raisons mempŒchent de me rendre

lopinion du premier juge Je dirais dabord quune loi qui defend un

acte et qui dØcrŁte une peine pour assurer le respect de sa prohibition
doit Œtre tenue pour Øtre une loi dordre public

Cette loi est non seulernent une loi dordre public mais

elle est aussi une loi prohibitive comportant une pØnalitØ

Ii nest pas nØcessaire je crois de faire une longue disser

tation pour dØrnontrer quen principe les lois de ce genre

emportent nullitØ quoiquelle ny soit pas prononcØe

C.C 14 Mignault Vol 123 Le dØfendeur pou
vait Øvidemmentinvoquer cette nuilitØ et la faire constater

Q.R 1916 50 s.c 134 Q.R 1935 59 K.B 72

QR KB 378

S59662t
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1953 par les tribunaux Le contrat Øtait fondØ sur une considØ

PAUZE ration ilØgale et contraire lordre public Ii ne peut her

GAUVIN
les parties C.C 989-990 Vide Morel Morel

Verdun Auto Exchange SauvØ Patenaude Can
Taschereau

gnan Cie LtØe Dover Association St-Jean-Baptiste

Brault Brown Moore

Ce que je viens de dire ne doit sappliquer quà la con

fection des plans et devis rØmunØrØs ce qui est la seule

prohibition qui nous intØresse dans ha prØsente cause Le

demandeur en effet ne rØclame pas seulement pour la prØ

paration des plans mais Øgalement pourla surveihianoe des

travaux et cette reclamation se prØsente sous un aspect

different Dans le premier cas je suis dopinion quil ne

peut rØussir et que lappel devrait Œtre maintenu en partie

mais sur le second point je crois quil est justifiable de

rØclamer

Le privilege accordØ larchitecte par la ioi et dont ne

jouit pas lingØnieur est de preparer et fournir des plans

rØmunØrØspour la construction dun edifice Mais la prØ

para.tion des plans ne comprenci pas nØcessairement la sur

veillance des travaux pour laquelle lexclusivitØ nest pas

rØservØe aux architectes 11 est en effet toujours loisible

aprŁs avoir fait preparer des plans par un architecte de

requØrir les services dun tiers quil soit architecte ou non

pour surveiller les tavaux moyenn ant rØmunration Ce

sont deux fonctions indØpendantes et diffØrentes lune de

1autre

Lappelant soutient au coritraire que la surveillance des

travaux est ancillaire au contrat de la preparation des plans

et que la nullitØ attachØe ce dernier vicie Øgalement le

premier Je ne puis accepter cette prØtention Ii ne fait

pas de doute quen certains cas ha nullitØ du contrat prin

cipl qui existe lØtat isolØ et par lui-mŒmeentraIne la

nuhlitØ du contrat accessoire qui ne peut exister quen se

rattachant ce mŒme contrat principal Ainsi en est-il du

contrat de gage de cautionnement ou dhypothŁque greffØ

un contrat de prŒt accessorium sequitur principale

Planiol et Ripert Vol No 44 Mignault Vol pages

187 et 188 PothierNo 14

Q.R 1901 19 S.C 123 Q.R 1920 59 S.C 386

Q.R 1925 63 S.C 143 1900 30 Can 5CR 598

1902 32 Can S.C.R 93
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La decision de oette Coiir dans lA.s.sociation St Jean-

Baptiste de MontrØal Brault ne peut servir de prØ- PAiJzg

cØdent Dans cette cause les deux contrats Øtaient intime- GAVIN

ment lies lun lautre avaient ØtØ signØs pour servir une
Taschereau

fin commune illØgaleet lun ne pouvait exister sans lautre

Mais le cas qui nous occupe est entiŁrement different Ii

ny ni contrat principal ni contrat accessoire LintimØ

acceptØ de remplir deux obligations entre lesquelles ii ny

pas de relation En rØalitØ ii existe un contrat pour la

confection des plans dont la rØmunØrationest interdite et

un autre pour la surveillance des travaux pour laquelle la

1oi ne defend pas de recevoir des honoraires

Dans ces conditions la reclamation est justifiØe en partie

seulelTient Comme le dit LarombiŁre ThØoriedes Obliga

tioris Vol page 285

Souvent plusieurs causes dont lune est licite et dont lautre ne lest

pas concourent dans la formation dun engagement Au lieu de le main

tenir ou de lannuler pour le tout les tribunaux doivent alors le restreindre

Ia proportion correspondante Ia cause licite

Dalloz Jurisprudence GØnØrale 1890 2Ł partie page

189
Lorsquune vente valabie et une vente nulle ont ØtØ faites par le

mŒme acte mais sans lien nØcessaire entre elles lacte est valable pour une

partie et nulle pour lautre

Ces autoritØs françaises sont semblables sur ce point la

doctrine anglaise En effet Ta Cour de Division dAngle
terre dans Putsman Taylor approuvØ Te jugement

de Willes dans Pickering lifracombe Railway Co
oii ii avait ØtØ dØcidØ

Where you cannot sever the illegal from the legal part of covenant

the contract is altogether void but where you can sever them whether

the illegality be created by statute or by the common law you may reject

the bad part and retainthe good

Au mŒmevolume Ta Cour dAppel dAngleterre rejet

1appel dans Putsman Taylor mais na pas diseutØ Ta

question de separation des deux contrats Tide Øgalement

The Bank of Australasia Breillat

From Pigots case Cokes Rep 26 to the latest authorities it has

always been held that when there are contained in the same instrument

distinct engagements by which party binds himself to do certain acts

1900 30 Can S.C.R 598 at 606 1868 L.R C.P 235

KB 637 at 643 K.B 741

1847 Moores P.C 152 at 201
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.1953 some of which are legal and some illegal the performance of those which

are legal may be enforced though the performance of those which are

illegal cannot

GAVVIN
Ii faut donc se garder de voir trop de dØpendance entre

Taschereau
les clauses licites et les clauses illicites dun contrat quand

entre elles ii ny pas de liaison essentielle Seules les

clauses illicites seffacent Vitiantur et non vitiant Les

clauses licites demeurent et lobligation indØpendante ne

sØteint pas

Le compte total du demandeur-intimØ sØlŁve $5226.45

soit $2508.05 pour la preparation des plans et devis $1589

pour la surveillance des travaux $1100 pour la modification

aux plans et devis et $29.40 pour dØboursØs et copies de

plans LintimØ recu en acompte $1050 qui doivent Œtre

imputes sur la preparation des plans Øtant la dette Ia plus

ancienne C.C 1161 Etant donnØ la conclusion laquelle

je suis arrivØ il faut nØcessairement retrancher les item de

$2508.05 et $1100 qui se rapportent la preparation et

la modification des plans laissant un credit en faveur de

lintimØ au montant de $1618.40 quil droit de rØclamer

Lappel doit donc Œtreaecueilli en consequence jugernent

devrait Œtre enregistrØ en faveur du demandeur-intimØ pour

la somme de $1618.40 plus les intØrŒtset les dØpens dune

action de cette classe en Cour SupØrieure Quant aux

dØpens en cour dAppel et en cette Cour cause des succŁs

dØvisØs jaecorderais au dØfendeur-appelant la moitiØ dc

ses frais taxes

The dissenting judgment of Rand and Kellock JJ was

delivered by
KELLOCK This appeal is from judgment of the

Court of Appeal for the Province of Quebec dismissing

by majority an appeal from the judgment at trial in

favour of the respondent the plaintiff in an action to

recover certain fees and disbursements in respect of the

preparation of plans and specifications and the supervision

of the erection of store building for the appellant The

defence which the learned trial judge and the majority in

the court below rejected is based upon the contention that

Q.R Q.B 57
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the respondent professional engfrieer was precluded by

virtue of The Architects Act R.S.Q 1941 272 from PAUZE

recovery GAUVIN

The view which has so far prevailed is that The Archi- xeiik

tects Act is statute passed purely in the interests of

architects and therefore not one upon which the respon
dent can rely Galipeault C.J and Pratte who dissented

were however of opinion that the statute is one of public

order but both of the learned dissenting judges considered

notwithstanding that the respondent was not barred in

respect of his claim for supervision and for such part of the

plans as related to foundations structural steel as well as

the heating electrical and plumbing systems

The Architects Act was first enacted by 54 Vict 59

the preamble to which reads as follows

Whereas it is deemed expedient for the better protection of the public

interests in the erection of public and private buildings in the Province of

Quebec and in order to enable persons requiring professional aid in

architecture to distinguish between qualified and unqualified architects

and to ensure standard of efficiency in the persons practising the pro

fession of architecture in the Province and for the furtherance and

advancement of the art of architecture

It cannot be contended in my opinion in the face of this

preamble that the statute is other than one of public order

do not think that the character of the statute can be

affected by the fact that the preamble was dropped in later

revisions therefore agree with the learned dissenting

judges in their view of the statute which was also the view

of Rivard in Association des Architectes de la Province

de QuØbec Ruddick

would in any event be of opinion that statute of the

character here in question is one of public order importing

nullity into all contracts made in breach of it Art 14 984

990 Brown Moore Major C.P.R

It is provided by 12 that

No person unless he be landscape architect shall take or make use

of the name or title of architect either singly or in connection with any

other word name title or designation nor act as such either directly or

indirectly unless he be registered as member of the Association

Q.R 1935 59 KB 72 at 50 1902 32 Can S.C.R 93

1922 64 Can SC.R 367
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1953 Any person who although not being registered as member of the

said Association takes or makes use of any such name title or designation

or acts as an architect or furnishes for remuneration plans or specifications

GAUVIN to construct or remodel buildings either directly or indirectly shall be

liable to fine

Kellock

This is subject to the proviso that

Nothing in this section shall be interpreted as affecting in any manner

whatsoever the rights and privileges conferred by law upon the members

of the Corporation of Professional Engineers of Quebec

The reference is to .c 270 of the Revised Statutes

s-s of which provides that

The expression civil engineer means any one who acts or practises as

an engineer in advising on in making measurements for or in laying out

designing or supervising the construction of railways metallic bridges

wooden bridges the cost of which exceeds six hundred dollars public high

ways requiring engineering knowledge and experience roads canals har

bors river improvements lighthouses and hydraulic electrical mechanical

municipal or other engineering works not including government colon

ization roads or ordinary roads in rural municipalities but does not apply

to mere skilled artisan or workman

R.S 1925 218

Section further provides that

No person shall be entitled within the Province to use the title of

civil engineer or any abbreviation thereof or any name title or descrip

tion implying that he is corporate member of the said Corporation or

to act or practise as civil engineer within the meaning of se.ction unless

he is corporate member of the Corporation or becomes such under the

provisions of this act

R.S 1925 218

It is apparent from the character of the building here in

question that the rights of the parties to this appeal are

unaffected by the provisions of 270 cannot accept the

contention that the absence of section in 272 similar to

16 of 270 expressly prohibiting an action for profes

sional fees by anyone not entitled under the statute affects

the .construction which in my opinion as already stated

should be given to 272 Pat enaude Dover Bourque

Timmis

am unable with respect to concur in the view of the

minority inthe court below that notwithstanding the plain

language of 12 of 272 with respect to the furnishing of

pians or specifications to construct or remodel buildings

iiverthe1ess if such plans and specifications cover such

things as foundations steel work heating electrical and

Q.R 1920 59 S.C 386 Q.R 1922 60 S.C 575
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plumbing systems recovery may nonetheless be had with

respect to these matters on the basis of quantum meruit PAUZE

Such view would reduce the effect of the statute to very GAUVIN

small proportions but in any event in my opinion with
Kellock

respect there is nothing in either statute which lends sup-

port to such construction

As to the claim for supervision while the appellant does

not contend that no one but an architect is entitled to

supervise the erection of building according to plans and

specifications which have been prepared by an architect

he does contend that the illegality with which the contract

here in question is tainted operates to preclude any recovery

under it at all Stated another way the contention is that

to permit recovery by person in respect of supervision

according to plans and specifications made by him in direct

violation of the law would be in fact to give such plans

and specifications an efficacy which the law prohibits In

my view this contention is sound

In LAssociation St Jean-Baptiste Brault subse

quent agreement was declared invalid on the ground that

the invalidity of prior agreement vitiates the other col

lateral or auxiliary agreement springing from it per Tas
chereau in delivering the judgment of the majority at

606 Among the authorities to which reference is made
is judgment of the Supreme Court of the United States in

Armstrong Toler per Marshall C.J approving of an

instruction by the trial judge to the jury follows at

p.261

understand the rule as now clearly settled to be that where the

contract grows immediately out of and is connected with an illegal or

immoral act Court of Justice will not lend its aid to enforce it

The learned judge went on to say
And if the crnitract be in part only connected with the illegal trans

action and growing immediately out of it though it be in fact new

contract it is equally tainted by it

At 260 he had previously said

So far as the rule operates to discourage the perpetration of an

immoral or illegal act it is founded in the strongest reason

It is of course clear for example in the case of contracts

in restraint of trade which do not differ in this respect from

other contracts that if there be in an agreement number

1900 30 S.C.R 598 1826 11 Wheat 258
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of covenants some legal and others illegal the former are

PAZ enforceable provided they are severable from the latter

GAUVIN The question is however as to what covenants are sever-

able
Kelloek

As stated by Salter in Putsman Taylor

The promise to be enforceable must be on the face of the document

separate promise separate compact the subject of separate consideration

and accord the performance of which is independent of the performance

of any other promises which the promisor may have made

The learned judge cites from the judgment of Lord

Sterndale M.R in Attwood Lamont as follows

contract can be severed if the severed parts are independent of

One another and can be severed without the severance affecting the mean

ing of the part remaining

It was accordingly held in Putsmans case that the cove

nant in the agreement before the court that the defendant

would not take service with any tailor in Snow Hill was

independent of the other restrictive covenants and therefore

severable

In the case at bar the agreement is to pay 2- per cent for

the preparation of the plans and another per cent for the

supervision of the erection of the building according to

those plans The latter promise is therefore dependent

upon the carrying out of the first as it is obvious that the

remuneration for supervising cannot be earned apart from

the preparation of the plans Had the respondent after

entering into the agreement here in question refused to

carry it out and been sued by the appellant for damages for

breach think it clear that the appellant could h.ave

recovered neither with respect to plans nor supervision

With respect to his failure to prepare the plans the respon

dent would have replied that he was prohibited from mak

ing them by law and could not therefore be liable in

damages for his failure to carry out the agreement in that

respect With respect to the claim for breach of the agree

ment to supervise the respondents answer would have

been that his only undertaking was to supervise the erec

tion of building according to plans to be prepared by him

which as already stated he was prohibited from doing It

KB 637 at 640 K.B 571 577
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is obvious therefore that the agreement to supervise was

not independent of the performance of any other prom- Ewzi

ises which the respondent had made to employ the GAUVIN

language of Salter above but was dependent on the Kellockj

performance of his promise with respect to the preparation

of the plans

The law is not differently stated in Dalloz J.D 1890

deuxiŁme partie 189 as follows

La vente dune licence de tolerance et du mobilier servant son

exploitation eat nulle civ 1128 1131 1133 1598

Maiz au contraire Ia vente de limmeuble oi Ia licence est expioitØe

est valaAyie si lusae de cet immeubie nest pas daprŁs la convention des

parties indissolublement lie lemploi de la licence vºndue civ

1598

Lorsquune vente valable et une vente nulle ont ØtØ faites par le mŒme

acte mais sans lien nØcessaire entre elles lacte est valabie pour une partie

et nul pour lautre civ 11313

would therefore allow the appeal with costs throughout

CARTWRIGHT agree with the reasons and the con

clusion of my brother Taschereau and desire to add only

few words

When in one document party binds himself to do more
acts than one some of which are legal and some illegal the

question whether the agreement to do the legal acts is

severable and so enforceable is one of construction of the

document Severance as was sa.id by Salter in Putsman

Taylor referred to by my brother Taschereau is the act

of the parties not of the Court The language of the docu

ment in the case at bar appears to me to express two sep
arate agreements and am unable to accept the view that

since the agreement to prepare the plans of the building for

remuneration was one which the statute forbad the respon

dent to make and was therefore rendered null separat.e

agreement the performance of which involved making use

of such plans with knowledge of their origin would be

rendered invalid also

The evidence makes it clear that at least $1000 of the

$1050 paid by the appellant to the respondent was paid

before the work of supervision was commenced This cir

cumstance indicates that the payment was made for the
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1953 preparation of the plans as there was at the date of

PAUzE payment no other debt owing by the appellant to the

GAtN respondent

Cartwtight would dispose of the appeal as proposed by my brother

Taschereau

Appeal allowed in part

Solicitors for the appellant Pare Daveluy

Solicitor for the respondent Joseph Marineau


