
S.C.R SUPREME COURT OF CANADA 117

THE CITY OF MONTREAL Defen-
1953

APPELLANT
dant 5Dec.1i1

AND

5Aprl
SALAISON MALSONNEUVE LIMITEE

RESPONDENT
Plaintiff

ON APPEAL FROM THE COURT OF QUEENS BENCH APPEAL SIDE

PROVINCE OF QUEBEC

Municipal CorporationSewerBacking up of river waters in sewer

Flooding of premisesLiabilityNegligenceArticles 1053 1054 Civil

Code

Action for damages sustained by the respondent company when an ice

jam in the St Lawrence River into which the appellants sewers

emptied caused the contents of the sewers to back up into the

respondents premises The action was maintained by the trial judge

and by majority in the Court of Appeal

Held The appeal should be dismissed

Per Rinfret C.J and Taschereau It is doubtful if Article 1054 CC has

any application since the damage was caused by the waters of the

St Lawrence which are not under the Citys care But in any event

the City must be held responsible under Article 1053 C.C for fault

of omission having neglected to take the necessary precautions to

prevent damage the probability of which it could not ignore

Per Kellock Estey and Fauteux JJ The damage having been caused

by thing under the care of the City Article 1054 CC applies and

the City must be held liable since it has failed to bring itself within

its exculpatory provision City of Montreal Watt and Scott

AC 555 applied

Per Ouriam There was no ground in contract or in law for allowing the

expenses incurred by the respondent in having the damages valued

by experts

APPEAL from the judgment of the Court of Queens

Bench appeal side province of Quebec affirming Bis

sonnette and Bertrand JJ.A dissenting the decision of the

trial judge and holding the City liable to the respondent

when the contents of the City sewers backed up into his

premises

Bert hiaume Q.C and Choquette Q.C for the appel
lant

Laurendeau Q.C and Harnelin Q.C for the

respondent

5PEE5ENT Rinfret C.J and Taschereau Kellock Estey and Fau
tcux JJ

Q.R Q.B 159 R.L 33
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The judgment of Rinfret C.J and Taschereau J. was

CITY OF delivered by
MONTREAL

TASCHEREAU Jentretiens des doutes sØrieux sur Ia
SALAISON

MAISON- question de savoir si dans la cause qui nous est soumise
NEUVE Iarticle 1054 C.C trouve son application et si pour arriver

une juste solution nous devons ŒtreuidØs par les prin
cips qui ont ØtØ affirmØs par cette Cour et le comitØ judi

ciaire du Conseil PrivØ dans la cause de la Ville de Mon
trØal Watt Scott Limited

Dans cette cause il ØtØ dØcidØ que la responsa de

la Ville de MontrØal Øtait engagØe en vertu de larticle 1054

C.C mais les faits se prØsentaient sous un aspect different

Les eaux qui avaient dØbordØet avaient inondØ le sous-sol

de iimmeuble de lintimØe Øtaient des eaux que la Ville

avait lobligation de conduire au fleuve et dont par consØ

quent elle avait le contrôle comme dailleurs elle avait Ia

garde de son systŁme dØgout Ii lui appartenait de demon
trer pour satisfaire aux exigences de 1054 C.C quelle

navait Pu par des moyens raisonnables empŒcher le fait

qui avait cause le dommage En cela il ØtØ jugØ quelle

navait pas rØussi se dØgager de la responsabilitØ quc dans

des cas semblables Ia loi fait neser sur celui qui la garde

et le contrôle dune chose

Dans le cas qui nous occupe ii semble que la situation

riest pas tout fait la mŒme Ii est vrai que ia Ville est

encore propriØtaire du systŁme dØgout mais ce nest pas

ce systŁme qui cause le dommage Comme cette Cour

Ia dit dans Canada Gulf Terminal Railway Co
Lvesque la chose par elle-mŒme dans loccurrenoe une

lampe electrique na rien fait et naurait rien pu faire

befectueuse ou non sans lelectricite laquelle elle servi

de vØhicule cette lampe Øtait inoffensive Et le Juge
Rinfrt ajoute

Une sociØtØ dØclairage est propritaire de lØnergie lectrique produite

pr es rnohines gØnØratrkes de Ia mŒne .facon quelIe lest du gaz qui

eircülØ dans sea conduites et tout utant pie la compagnie daqueduc Ia

propri.ØtØ de Ieau qui est dans ses tuyaux Chaºune de ces choses du

momeflt quelle est captØe et rendue utilisable devient une marchandise

que Ia compagnie exploite commercialement et quelle fournit en lui

mesurant le courant au moyen dun compteur au consommateur qui en

prend jvraison Les fils lea conduites les tuyaux ne sont que les moyens

1920 60 Can S.CR 523 S.C.R 340 at 362

AC 555
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de livraison us sont susceptibles de possession et de propriØt distinctes 1954

Leur propriØtaire na pas nØcessairement sous sa garde lØlectricitØ Ic gas
CITY OF

ou leau quils contienæent MONTREAL

Dans la Ville de MontrØal Watt Scott la Cite avait SALAISON

le contrôle de leau qui cause le dommage mais dans le

cas qui est soumis la Cour ii ne me paraIt pas que ce soit LTE

une chose dont la Ville avait la garde qui soit la causa Taschereau

causans du dommage Ce sont les eaux du fleuve St-Laurent

qui ref oulØes par un ernbâcle vis-à-vis la Ville de MontrØal

et dont le niveau sest substantiellement ØlevØ se sont intro

duitesdans les conduites dØgout et cause linondation

Ii me semble-t-il une grande similitude entre la prØ

sente cause et la cause du Canada Gulf Terminal Dans

cette derniŁre oii on refuse de donner effet aux rigou

reuses dispositions de larticle 1054 C.C la lampe et le fil

qui Øtaient la propriØtØ de la dØfenderesse nont ØtØ jugØs

que les agents par lesquels le dommage ØtØ cause nayant

servi quà transporter un courant non transformØ de 2200

volts propriØtØ dune autre soeiØtØ Ici lØgout nest Øgale

ment quun facteur indirect Ii na servi quà transporter

de leau dont la Ville navait pas la garde et quune force

ØtrangŁre refoulØe

Mais ceci ne signifie pas que Ia Vile doive Œtre absoute

de responsabilitØ pour le dommage cause Car si cUe peut

se soustraire lapplication de 1054 C.C je suis tout de

mŒme dopinion quelie commis une faute et quelle

lobligation de la rØparer en vertu de 1053 C.C En effet ii

ne sagit pas dun cas de force majeure Des embâcles

comme celui qui sest produit ne sont pas imprØv.isibles et

ce nest pas le premier dont sont tØmoins les citoyens de

MontrØal La preuve rØvŁle quil en eu dautres ante

rieurement qui ont cause de substantiels dommages et

pour prdvenir la rØpØtition dc ces inondations la Vile

installØ un systŁme de valves et de pompŁs ineffectives

cependant lendroit du dernier ernbâcle

Ce nest pas une defense valable pour la Vile de soutenir

que cest la premiere lois quun emb6icle de ce genre se

produit 1endroit prØcisoü celui-ci occasionnØ ic refoule

ment des eaux Bien des choses arrivent une premiere fois

et nacquiŁrent pas pour cela un caractŁre dimprØvisibilitØ

La Vilie pouvait employer pour Øviter ces inondations des

moyens raisonnables dont dailleurs elle fait usage
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1954 dautres endroits Sa faute qui doit eritraIner sa responsa
CITY 05 bilitØ est une faute domission Elle negligØ cle prendre

MONTEEAL
les precautions nØcessaires pour prØvenir un dommage dont

SALAISON
elle ne pouvait ignorer lØventualitØ possible Son abstenMAIS0N-

NEUVE tion dagir ete fautive
LTE

Par ses procureurs elle soutenu que le coüt dinstallation
Taschereau de valves et de powpes serait exorbitant et disproportionnØ

ses rnoyens financiers Mais aucune preuve ne le

dØmontre et aucun chiffre na ØtØ fourni pour Øtablir cette

prØtention

En ce qui concerne le montant de 10 100 du capital

accordØ pour payer les honoraires des tØrnoins experts dont

les services ont ØtØ retenus par lintimØe je suis dopinion
de retrancher cet item et je maccorde sur cc point avec les

raisons de mon collŁgue le Juge Kellock Egalement
je disposerais de cet appel en capital et frais tel quil le

lrOpOse

KELLOCK The judgment at trial in favour of the

respondent was affirmed by the Court of Appeal on the

ground that the action tried with number of others of

similar character was one t.o which Art 1054 C.C applied

and that the appellant had failed to bring itself within its

exculpatory provision In Vandrys case Lord Sumner
said atp 676

proof that damage has been caused by things under the defeii

dants care establishes liability unless in eases where the excul

patory paragcaph applies the defendant brings himself within its terms

Th words unable to prevent the damage complained
of in the Article mean unable by reasonable means per
Lord Dunedin in Mon.treal Watt and Scott In that

case which was an action for damage sustained by the

plaintiff by reason of the backing up of city sewer with

the consequent flooding of his premises through private

drain connecting with the sewer it was held that if the

rainstorm which had overloaded the sewer could have been

described as cas fortuit or force majeure and if the appel
lants had been able to show that they had constructed the

sewer of size sufficient t.o meet all reasonable expecta

tions they would have brought themselves within the

Q.R Q.B 159 AC 662

R.L 33 AC 555 at 563
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terms of the relieving clause The standard of what was 1954

reasonably to be anticipated which the Board adopted was CrrYOF
MONTREAL

that laid down by Lord Chelmsford in Great Western Rail-

way Company Braid namely
works must be constructed in such manner as to be capable of NEUVE

resisting all the violence of weather which in the climate of Canada might LTEE

be expected though perhaps rarely to occur Ieiick

Their Lordships agreed with the view of Migneault and

Anglin JJ in this court that the liability of the appellant

depended upon Art 1054 inasmuch as the damage was

caused by thing to wit the sewer which was under the

control of the appellants

In my view although the backing up of the sewer in the

case at bar was not due to precipitation but to rise in the

level of the St Lawrence River into which the sewer

emptied caused by an ice jam this fact constitutes no basis

upon which the principle upon which the case of Watt and

Scott was decided can be said to be inapplicable to the case

at bar Liability could therefore be discharged by the

appellant only by establishing that the occurrence which

caused the backing up of the sewer was not on its part

reasonably avoidaible

Not only the majority in the Court of Appeal but the

trial judge also found against the appellants contention

that it had discharged the onus resting upon it Pratte

with whom Marchand and Casey JJ agree said

Or comme chacun le salt Ia formation dembcles sur le fleuve est

une chose laquelle ii faut sattendre MontrØal mŒrne si net pas

possible de savoir davanoe lendroit exact oii laccident se produira non

plus que de prØvoir son importance Et comme ces embbcles sont toujours

susceptibles de faire monter leau du fleuve dans les Øgouts ii ne fait pas

de doute que Ia Cite devait prendre des mesures destinCes empŒcher que

Ia survenance du fait ne devienne cause de dommage

The appellant did not call any evidence to establish for

example that the physical features of the river in the rele

vant area were such as to indicate that ice jams were not

reasonably to be expected there but contented itself with

relying upon the evidence of two of its employees that no

ice jam ha.d in their experience occurred in that area until

that of 1945 Nor was it shown how much above normal

high water mark it was necessary for the river to rise to

cause flooding in th.e cellar of the respondent While

Moores P.C N.S 101 at 121

875785
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1954
cursory glanoe at the mai indicates that those portions of

CITY OF the river in the vicinity of St Helens Island and between
MONTREAL

Longue Pointe and Boucherville Island where these wit

SALAISON nesses stated the river had been blocked br ice on earlier
MAIs0N-

occasions are somewhat narrower than where the 1945 ice

Ls
jam occurred and this is particularly true in the case of the

Kellock first mentioned location the fact that the jam of 1945 also

occurred in the neighborhood of islands les Ties Vertes is

not without significance In my opinion the situation

called upon the appellant to do more than merely say that

no trouble had previously occurred in the area in question

That was evidently the view of the courts below In these

circumstances agree that the appellant has failed to avoid

the liability placed upon it by the Article in question

The appellant also contended t.hat the cost of installing

propermeans of preventing an occurrence of the kind here

in question such as the installation of valves for shutting

off the sewer from the river during flood and the diversion

of the contents into basin or basins from which they could

be pumped directly into the river means to which the

city had resorted at Delorimier Street after one or more

similar experiences in that vicinity was so excessive as to

be outside what should reasonably be demanded of it par

ticularly as the same means might well have to be installed

in connection with other sewers This does not seem how

ever to have been very serious part of the appellants

defense as no figure of cost was given in evidence figure

which included the cost not only of pump and basin but

of whole new system of sewers in the area affected was

given but this evidence is quite valueless for the purpose

of the question with which we are here concerned

With respect to the appellants contention that the

private drain of the respondent should have been fitted

by it with valve which would have automatically operated

to prevent the backing up of the contents of the sewer into

his premises it was necessary for the appellant to show

that the respondent was guilty of faute in failing to foresee

that flooding from such cause was likely do not think

this has been made out on the evidence It is one thing for

the city the sewers being under its care to be expected

to have regard to the probability of their being rendered

inoperative by rise in the level of the river but quite
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another thing for householder to expect that the instru-

mentality which carries away waste from his property will CITY OF

MONTREAL
suddenly become the means of introducing thereto the

river the nature of the connection of the sewers with which

he may and probably does not know anything about On NEUVE
LTEE

this aspect of the case the facts are different from those in

Watt and Scotts case in which moreover certain by-laws Kellock

of the city were put in evidence This was not done in the

case at bar and we were told that the former by-laws had

been substantially changed

With respect however to the allowance made in the

courts below for the expense incurred by the respondent in

qualifying certain witnesses to give evidence as to the

damage suffered tlink the appeal should succeed This

item was allowed below on the ground that although not

normally recoverable as damages nevertheless because of

an admission by the appellant and as stated by Pratte

la nØcessitØ de recourir une evaluation ØtØ rØaffirmØe par les

rØclamants et par IØvaluateur iui-mŒmeet ces affirmations nont ps ØtØ

contredites De plus ii ne fait pas de doute que cette expertise profitØ

Ia Cite en ce queiie abrØgØ ienquŒte des poursuivants et dispense Ia

Cite de faire elie-mØme une preuve sur iØtendue des dommages

As to the admission above referred to however it was to

operate only

Si tels honoraires et dØboursØs dexperts sont accordØs par la cour Ia

dØfenderesse sans admettre is droit de la demandere.sse de ies rØ.

darner

Moreover however convenient it was for the respondent to

be able to prove its damages in this way it was n6 doubt of

some convenience to the appellant also or it would not

have agreed to this procedure To both parties there

resulted saving in expense by reason of the shortening of

the trial However this may he no ground in law has in

my opinion been established upon which the respondent

is entitled to recover this item of expense

would vary the judgment by reducing the amount

recoverable to $6876 Otherwise the appeal should be dis

missed The respondent should have four-fifths of its

costs in this court and in the Court of Appeal In the

Superior Court the fespondent should have full costs of an

action of the appropriate class

875735k
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1954 ESTEY am in agreement with my brothers Kellock

CITY OF and Fauteux in the disposition of this appeal
MONTREAL

SALAIs0N
FAUTEUX Il est avØrØ que 1inondatio enidom

MAISO
magea.nt la propriØtØ de lintirnØe rØsulte dun renyersement

LTIE du cours des eaux dans les Øgouts de la cite occasionnØ par

une hausse subite du niveau du fleuve consequence dun

embâcle un point affectant la sortie de lØgout de la rue

Lasalie

De tous les Juges ayant eu jusquà ce stage considØrer

cette cause tous sauf un en sont venus la conclusion que

les dispositions de larticle 1054 telies quinterprØtØes par

le ComitØ Judiciaire du Conseil PrivØ dans City of Montreal

Watt and Scott Limited sappliquent iespŁce

Partant de ee principe la majoritØ dela Cour dAppel

confirma le jugement de premiere instance condamnant la

cite alors que dautre part les Juges de la minoritØ MM
les Juges Bissonnettie et Bertrand auraient infirmØ Øtant

dopinion le premier que la cite ne pouvait par lemploi de

moyens raisonnables resister au fait causant le dommage

et le second que le Juge de premiere instance avait mal

interprØtØ les dispositions des articles 1053 et 1054

laudition devant cette Cour lappelante plaidØ prin

cipalement que larticle 1054 na pas dapplication en

lespŁce et ii que si larticle sapplique la cite prouvØ

limprØvisibiiitØdu alt causant le dommage aussi bien que

limpossibilitØ lempŒcher par lemploi de moyens raison

ables

Sur le premier point Lappelante soumet que cette

cause se distingue de celle de City of Montreal Watt and

Scott Limited supra et se compare plutôt celle de

Canada and Gulf Terminal Ry Co LØvesque PrØ

cisØe la position prise par la cite est exprimØe comme suit

en son factum
The whole jurisprudence up to the present time has limited the

responsibility as established by article 1054 CC to such cases where

damages have been caused by what we could call an autonomous act of

the thing that is when the thing has been the immediate agent of the

damage suffered

AC 555 Q.R KB 159 R.L 33

S.C.R 340
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In this case it is evidently not the sewer system thing under the 1954

control of the city which has caused the damage It is not either the

water which the sewer should normally receive and evacuate The sewer MONTREAL

is built for the purpose of taking care of service waters accumulating in

the streets and also in order to assure proper drainage of buildings which SALAISON

are connected to it

Such water once normally introduced into the sewer may become LTIE

thing which the sewer has under its care which it has accepted to take

care of and of which it must keep proper control If such water so nor-
Fauteux

mally coming into the sewer regurgitates from the sewer to cause damage

it might be well conceived that article 1054 should then receive its

application

We only emphasize for the moment that the waters of the St Law

rence river are not thing under the care of the city and that neither

the sewer nor the waters which normally may be found in the sewer have

been the cause of the damage On this point we submit that we may

rely on decision given by this honourable Court in 1q28 in re Canada

and Gulf Terminal Ry Co LØvesque supra

Comme la grande ma.joritØ des Juges des Cours infØ

rieures ii mest impossible de distinguer cette cause de celle

de City of Montreal Watt and Scott Limited En cette

affaire et la suite de pluies torrentielles et successives

les e-aux captØes aux entrØes de surface des Øgouts de la cite

pØnØtrŁrent dans les caves et endommagŁrent Ia pro1

priØtØ LØgout fut trouvØ de dimension insuffisante Sur

la cause dii dommage Lord Dunedin dØclara ainsi quil

appert it la page 563
Their Lordships agree with the majority of the Court in considering

that the damage was done by the sewer which was obviously under the

control of the appellants

En lespŁce par suite dun embâcle sur le fleuve les eaux

du Saint-Laurent sØt.ant ØievØes un niveau supØrieur

celui de la sortie de lØgout ont pØnØtrØ en empŒchant

ainsi le fonctionnement i.e lØvacuation des eaux qui nor

malement devaient sy trouver pour refouler avec elles dans

lØtablissement de lintimØe Dans City of Montreal

Watt and Scott Limited linsuffisance du diamŁtre de

lØgout constituait le vice de la chose dans la prØsente

cause cest iabsence de dispositifs susceptibles dempŒcher

lentrØe des eaux du fleuve la sortie de lØgout et le ren

versement du cours normal des eaux clans icelui

Je ne puis dautre part soit dit en toute dØfØrence voir

au point de vue juridique de similitude entre la prØsente

cause et celle de Canada and Gulf Terminal Ry Co

LØvesque Je crois que cest dans la derniŁre phrase de
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1954
lextrait des raisons de jugement quen cite mon collŁgue

CITY OF le Juge Taschereau quapparaIt la raison veritable de
MONTREAL

la decision Ainsi rØfØrant aux fiJ.s condiiites et tuyaux au

LAISON moyen desquels lØiectricitØle gaz et leau sont respective

ment livrØs le Juge Rinfret tel quil Øtait alors
LTEE

declare
Fauteux Leur propriØtaire na pas nØoessairement sous sa garde lØiectricitØ le

gaz ou Ieau quils contiennent

Et la question posØe la determination de laffaire savoir

qui avait ce courant sous sa garde au moment de lacci

dent le sava.nt Juge rØpond Nous devons donc ici

appliquer de la mŒmefacon la rŁgie de larticle 1054 C.C

en concluant que la chose qui cause la mort de Claveau

savoir le courant Ølectrique de 2200 volts Øtait sous

garde de la Compagnie de Pouvoir du Bas Saint-Laurent

et non pas sous la garde de la dØfenderesse Cest que la

preuve rØvØla que la Canada and Gulf Terminal Ry Co
navait assume en sa propre usine que la garde juridique de

son propre systŁme ide distribution et dun courant Ølec

rique mesurØ et limitØ 110 volts et susceptible dy Œtre

distribuØ sans danger quelle neut pas rØpondre de

laceident cause par un courant de 2200 volts qui suivant

son contrat avec la Compagnie de Pouvoir du Bas Saint

Laurent nØtaitpas celui qui devait lui Œtre livrØ et nØtait

pas celui dont eile avait assume Ia garde Mais en la prØ
sente cause et suivant la preuve faite seule la cite la

propriØtØ le contrôle absolu et la garde de cet Øgout dont

elle impose par ailleurs aux contribuables lutilisation

seule elle la garde des eaux qui normalement doivent sy

trouver et permettant elle-mŒme par linstadlation de

cette conduite reliant les immeubles au fleuve ientrØe des

eaux -du fleuve en ce systŁme dØgout et partant le ren

versement fatal du cours normal des eaux dans icelui elle

demeure gardienne de lØgout et des eaux qui sy trouvent

Sur le deuxiŁme point Je ne crois pas que la cite ait

prouvØ comme elle Øtait .obligØe limprØvisibilitØdu fait

dommageable et 1impossibilitØ lempŒcher par lemploi

de moyens raisonnables

Sur ces moyens comme dailleurs sur les autres invoquØs

par la cite aux fins dŒtre libØrØe en tout ou en partie de

sa responsabilitØ je concours dans lopinion quils sont mal

fondØs
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Les parties sont daccord quant la mesure du dommage

cause La cite se plaint eepcndant de cette partie du juge- Ci OF
MONTREAL

ment la condamnant payer en plus des frais experts

susceptibles dŒtre taxes suivant la loi un honoraire reprØ-

sentant 10 pour cent du montant des dommages accordØs NEUVE

lintimØe Ce grief est bien fondØ ce sujet les parties ii
ont fait une entente ma.nifestØe par une lettre produite au Fauteux

dossier par lintimØe aux termes de laquelie la cite admet

que les frais dexperts sils sont accordØs seront de 10 pour

cent du montant des dommages accordØs sans admettre

que lexpertise Øtait nØcessaire ni que le demandeur ait le

droit den rØolamer le coilt Bref on sest enti.endu sur la

mesure mais non sur le principe de la rØclaniation Cette

lettre Øcarte positivernent le fait dun contrat comme source

possible dobligation et auncune loi na ØtØ citØe par

lintimØe pour justifier le bien-fondØ de cette reclamation

Sous toutes les circonstances je disposerais de la cause

de la facon suggØrØe par mon collŁgue le Juge Kellock

Appeal dismissed

Solicitors for the appellant Choquette Berthiaume

Co

Solicitors for the respondent Lanctot Hamelin


