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HIS MAJESTY THE KING DE- 1935

APPELLANT
FENDANT Mar 45

June 10

AND

DAME ORIZE DEMERS PI4AINTIFF RESPONDENT

ON APPEAL FROM THE COURT OF KINGS BENCH APPEAL

SIDE PROVINCE OF QUEBEC

Practice and procedurePetition of rightFiatGranted against the

Minister of Roads as prayed forPetition to amend flatSubsti

tuting the name of His Majesty The King Jurisdiction of trzat

judge to grant petition

The respondent presented petition of right which was granted praying

that she be authorized to bring action against the Minister of Roads
to recover the sum of $10000 as damages for the death of her husband

who was killed following collision of his automobile on pro
vincial highway with tractor belonging to the Department of

Roads The respondent after the hearing of the case but prior to

judgment made motion before the trial judge for leave to amend

the prayer of her petition of right by replacing the words Minister

of Roads by the words His Majesty the King The motion was

granted by the trial judge at the same time that judgment was

given on the petition of right awarding $5000 as damages which

judgment was affirmed by majority of the appellate court The

appellants counsel before this Court besides denying any liability

of the Crown upon the facts of the case contended that the trial

judge should not have allowed the substitution of the name of His
Majesty the King for the Minister of Roads without the previous

authority of new fiat

Field that it was competent to the Superior Court to grant the motion

to amend the petition of right if that were considered necessary

Field also Cannon and Dorion ad hoc dissenting that upon the facts

of the case as found by the trial judge the appellant was liable

APPEAL from the judgment of the Court of Kings

Bench appeal side province of Quebec affirming the judg

ment of the trial judge SØvigny and maintaining the

respondents petition of right for $5000 damages

On the evening of the 18th July 1929 the respondents

late husband Lucien Robillard while driving his automo
bile on the Sherbrooke-Magog highway and approaching

Magog met tractor belonging to the Department of

Roads which was towing scraper designed to level

the surface of the road One part of the scraper extended

about ten or twelve inches farther to the left than the

Duff CJ and Lamont Cannon and Davis JJ and

Dorion ad hoc
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side of the tractor and it is assumed that the deceased

THE KING collided with that part of the scrapper as result of

which he lost control of his machine which turned over

three times and did not come to stop until it had reached

distance of 200 feet behind the tractor The driver the

late Robillard was almost instantly killed The respondent

presented petition of right on the 18th July 1930 praying

that she be authorized to take action against the Minister

of Roads to recover the sum of $10000.00 damages At

the conclusion of the enquŒte the respondent presented

motion for leave to amend the conclusions of her petition

by substituting the name of His Majesty the King for

the Minister of Roads This motion was granted by the

trial judge at the same time that he rendered judgment

on the merits by which he found that the accident was

due to the common fault of the deceased and the servants

of the Department of Roads and he accordingly gave

judgment in favour of the respondent for the sum of $5000

This judgment was affirmed by majority of the appellate

court

Charles Lanclot K.C and Adolphe Allard K.C for the

appellant

AimØ ChassØ K.C and Maurice Boisvert K.C for the

respondent

The judgment of Duff C.J and Davis was delivered by

DUFF C.J.I agree with the learned trial judge that

the arrangement of the lights upon the vehicle that Bolduc

the servant of the Roads Department was driving when

the mishap occurred in which the husband of the respon

dent lost his life was calculated to mislead the drivers of

automobiles met with on the road and that the servants

of the Roads Department were guilty of actionable negli

gence in proceeding along the road in such circumstances

concr with the majority of the Court of Kings Bench

in their view that the appeal of the Crown from the learned

trial judge could not be sustained as concerns the issues of

fact This was my view at the conclusion of the argument

and careful examination of the evidence since then con

firms it
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also agree with the majority of the Court of Kings

Bench that it was competent to the Superior Court to ThE KING

give judgment upon the petition of right as framed or DEMERS

to amend the same if that were necessary My own view

is that amendment was unnecessary

Neither before us nor at any stage of the proceedings

was it contended on behalf of the Crown that given the

facts as found by the majority of the Court of Kings

Bench petition of right properly framed would not lie

for the damages claimed by the respondent It must be

taken to be conceded for the purposes of this case that

petition of right properly framed lies but we are giving

no decision upon the point

The appeal should therefore be dismissed with costs

LAMONT J.I am of opinion that this appeal should

be dismissed The only question is Has it been shown

that the accident was caused or contributed to by the

failure of the Department of Highways for the province

of Quebec which owned and operated the truck and the

scraper to have sufficient and proper lights on the scraper

when being driven along the highway at night

The truck was going towards Sherbrooke while the auto

mobile driven by the petitioners late husband was going

in the opposite direction towards Magog It was about

ten oclock at night and dark collision took place in

which the husband of the petitioner was killed

The truck was travelling at speed of four miles an

hour the automobile was travelling thirty-five miles at

least Behind the truck scraper used for levelling the

road or keeping it smooth was being dragged This scraper

was fitted to frame which was attached to the truck by

means of chain about five feet long This scraper not

only covered the ground the full width of the truck but

extended some ten inches beyond its left side

The truck had the following lights two headlights

in front white lights red lantern on the left side

of the truck hanging from the top over the drivers seat

another white light behind the tractor which could

not be seen by anyone travelling in direction opposite

to that of the truck but which was intended to reflect the
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light upon the scraper and in this manner notify drivers

THE KING of automobiles or other vehicles of the danger to be appre

DEMERS hended from the scraper extending into the road ten inches

further than the truck It was in fact this extension of the

amon

scraper beyond the truck that caused the damage

The deceased man was driving at rapid pace on

good road towards Magog he safely passed the truck but

ran against the scraper with the result that his automobile

turned over three times went into five foot ditch and

he was killed With the two headlights shining in his

face it would be difficult in my opinion for the driver

of the automobile to see any reflection on the scraper

from the light behind the truck and in any case the

existence of the red light on the left side of the truck

indicated the extreme left of the danger to be apprehended

whereas the danger which caused the accident was the

extension of the scraper beyond the red light In my
opinion there was abundant evidence to justify the finding

that the accident was due to the common fault of the

driver of the automobile in driving at the rate of speed

at which he was going and failure on the part of the

operator of the truck in not having the scraper sufficiently

and properly lighted If the truck and scraper are to be

operated at night proper precautions must be taken to

notify those using the road of the danger to be appre
hended The red flag which was attached to the scraper

might convey warning during the day when it could be

seen but it was perfectly useless for that purpose on dark

night

The argument that it was ultra vires the power of the

Superior Court judge to effect change in the name of

the respondent was properly rejected by the Court of

Kings Bench

CANNON J.La Cour du Banc du Roi ayant renvoyØ

par une majoritØ de trois deux lappel de la Couronne du

jugement de la Cour SupØrieure maintenant une petition

de droit jusquà concurrence de $5000 en faveur de im
ti.mØe la Couronne nous demande de renvoyer iaction

parce que la petition de droit aurait ØtØ illØgalement

amendØe aprŁs laudition et avant jugement en substituant

dans les conclusions les mots Sa MajestØ le Roi aux
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mots le ministre de la voirie MalgrØ tout le respect

avec lequel nous avons ØeoutØ la savante plaidoirie de Trn KING

lassistant-procureur-gØnØral de la province de QuØbec sur DEMERS

ce point je dois dire que je crois avec la Cour du Bane du Ca
Roi que le juge de la Cour SupØrieure avait le pouvoir

damender la procedure et de considØrer que ds le com

mencement en rØalitØle gouvernement de la province de

QuØbec Øtait en cause

Le juge de premiere instance tout en blâmant le man

de la requØrante davoir conduit sa voiture grande vitesse

quil na pas diminuØe pour rencontrer le tracteur et la

niveleuse trouvØ le gouvernement responsable parce que

cette niveieuse ne portait pas une lumiŁre ni un autre

signal pouvant indiquer le danger la nuit resultant du

fait que cette niveleuse Øtait plus large que le tracteur et

que le couteau du centre excØdait le cadre de la niveleuse

denviron dix pouces gauche Le savant juge sans avoir

entendu les tØmoins vu que lenquŒte ØtØ faite Sorel

devant un commissaire exprimØ lopinion aprŁs avoir

comme nous simplement lu la preuve quil eu faute

de la part de lemployØ de la voirie en charge du tracteur

et de la niveleuse parce quil na pas indiquØ le danger

cornme ii aurait dfl le faire Le jugement dit

ConsidØrant que le tracteur Øtait conduit la droite du chemin et

portant sur le devant deux lumiŁres blanches et en plus une lumiŁre

rouge gauche prŁs du siege du conducteur

La lecture du dossier me force darriver la conclusion

quune partie de la preuve doit avoir ØchappØ latt.ention

du savant juge parce quen rØalitØ part ces deux lumiŁres

blanches et la lumiŁre rouge il avait en arriŁre du

tracteur une lumiŁre blanche qui Øclairait la niveleuse

Hector Bolduc qui Øtait en charge du tracteur nous dit

que cette gratte avait 10 pieds de large et que le soir de

laccident vers dix heures part des phares ii avait

deux lumiŁres sur le tracteur en avant sur le côtØ

gauche une lumiŁre rouge et en arriŁre une lumiŁre

blanche qui reflØtait sur la niveleuse et un pavillon sur

Ia gratte gauche Ii ajoute quau moment de laccident

la gratte occupait la moitiØ du chemin qui Øtait droit et

planche

Joseph Hamel nous dit avoir immØdiatement aprŁs

laccident mesurØ lespace quil avait entre le couteau

53O3
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1935 du milieu de la gratte qui excØdait le tracteur clenviron

THE Etwo dix pouces et lautre côtØ du chemin carossable Ii nous

Dnaaas dit quil avait là un espace de dix pieds libre pour le

passage de lautomobile venant la rencontre de lappareil

Le mŒnie tØmoindit que immØdiatement aprŁs laccident

il constatØ quil avait une lumiŁre en arriŁre du tracteur

qui reflØtait sur la gratte

Un troisiŁme tØmoin Odilon Vaillancourt corrobore

Joseph Hamel quant la distance de dix pieds entre le

couteau de la gratte et le bord du chemin gauche Ii

dit avoir remarquØ quil avait une lumiŁre en arriŁre du

tracteur qui reflØtait sur la gratte Ii na pas mŒme ØtØ

transquestionnØ sur ce point

Je suis donc du mŒme avis que lhonorable juge Hall

en Cour du Banc du Roi lorsquil dit

The only ground of fault charged by the learned trial judge against

the Department is that while the tractor was properly lighted the

scraper itself which was being towed behind the tractor carried no

light or any other signal designed to indicate the danger

While it is true that there was no light on the scraper itself the

trial judge has apparently overlooked the fact that there was on the

scraper red flag and that on the rear of the tractor itself there was

white light directly illuminating and making plainly visible the scraper

with its warning flag

The tractor was provided in addition to the two ordinary lights

with red lantern carried on the left side attached to the top of the

chauffeurs cab

The driver of any vehicle therefore approaching the tractor re

ceived ample warning of the presence of some dangerous condition

which should have prompted to decrease his speed and pay careful atten

tion as he was passing the tractor

Had the deceased Robillard paid attention to this warning he could

not have failed to see the scraper illuminated as it was by the rear light

of the tractor and carrying as it did red flag

It is fully established that the tractor was on the right side of the

road and that there was space of at least ten feet between the extreme

limit of the scraper and the other side of the road

There was therefore ample room for the deceased to pass the

tractor and the scraper in perfect safety had he been driving with

ordinary care

As was held by the Supreme Court of Canada in The King

Gilbert am of the opinion that the precautions taken by the

Road Department in the present instance were all that were reason

ably necessary and would offer ample protection to any one driving an

automobile with reasonable care and attention

The accuident was in my opinion due to the sole fault of the

late Lucien Robillard himself

Ii est prouvØ ma satisfaction que lØ tracteur et la

gratte Øtaient du côtØ droit du chemin et quil avait

D.L.R 795
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entre lextrØmitØ de là gratte et lautre côtØ du chemin Un 1935

espace libre dau moms dix pieds Si le dØfunt sØtait THE KING

conformØ aux exigences statutaires et avait garde sa droite

le plus prŁs possible du bord du chemin ii aurait malgrØ Can
sa vitesse dØsordonnØe ØvitØ laccident

Je crois que largument dØcisif en faveur de la Couronne

cest que laccident ne serait jamais arrivØ si la victime en

conduisant iautomobile avait obØi la loi S.R.Q 35

36 qui dit

Every person driving vehicle on the public highway

must whenever possible keep to the side of the road at his right and

leave at his left as wide passage as possible and at least one half of

the road when meeting another vehicle

Pour moi le savant juge-en-chef supplØant impute

comme faute lemployØ de la voirie labsence dun signal

sur là gratte sans prendre en consideration là preuve que

cette gratte munie dun pavilion Øtait CciairØe tel quin

diquØ par ies tØmoins mentionnØs pius haut qui compiŁtent

le tØmoignage de Montgrain qui Øtait bord de lautomo

bile Ce dernier nous dit avoir vu la gratte aprŁs laccident

une distance de 50 75 pieds de facon pouvoir la

dØcrire dans son tØmoignage Elie Øtait donc visible cette

distance Ii est vrai quil ajoute quil pense que le nez

de là machine de Robillard se trouvait revirØ et que là

lumiŁre frappait Mais nous avons ie tØmoignage de

trois tØmoins qui nous disent que cØtait bien la iumiŁre

blanche den arriŁre ignorØe par le premier juge qui reflØ

tait sur la gratte et devait lØciairer suffisamment pour

quune personne approchant pour rencontrer une vitesse

raisonnable alt pu la distinguer assez tSt pour passer sans

encombre

Comme dans laffaire Gilbert je crois donc que cette

cour devrait en venir la conclusion que des precautions

raisonnables avaient ØtØ prises pour fournir ample protec
tion toute personne voyageant en automobile avec le soin

et lattention qui simposent lorsquil sagit là nuit de ren
contrer un vØhicule indiquØ par deux lumiŁres blanches
une lumiŁre rouge et une autre lumiŁre Øclairant en arriŁre

Je serais donc davis de maintenir lappel et de renvoyer
la petition de droit avec dØpens si là Couronne croit oppor
tun de les exiger

D.L.R 795

353033
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1935 DoruoN ad hoc1 La demande de rejet de la

THE KING requŒte pour permission damender la petition de droit en

DERS rempiacant ies mots Le Ministre de la Voirie par les

Dorion
mots Sa MajestØ le Roi dans la description de lintimØe

ad hoc doit Œtre rejetØe

Sans doute le Gouvernement est reprØsentØ par le Pro

cureur GØnØral Comme son nom iindique celui-ci est

vraiment porteur dune procuration pour reprØsenter le

Gouvernement en toute matiŁre judiciaire

Or ii ny pas de doute que par les mots Ministre de

la Voirie on voulu designer le Gouvernement de la

province de QuØbec en tant que ce ministŁre est concernØ

Cest ainsi que ia compris le Gouvernement lui-mŒme

puisquil accordØ la petition de droit

Lamendement na fait que rectifier la designation du

reprØsentant de Sa MajestØon dØsigne la partie dØfen

deresse sous le nom de Sa MajestØ lui-mŒmeet la corn

parution des officiers du Procureur GØnØral reprØsentait la

Couronne et continue de le faire aprŁs le changement de

nom et donne pleine juridiction au tribunal

Quand la responsabilitØ de laccident ii sagit de

peser laquelle des fautes commises ceile de lintimØe ou

celle de la victime ØtØ cause du dommage OU si les deux

ont contribuØ

Ii semble bien certain que la niveleuse dØpassait en

largeur le tracteur denviron un pied Tin fanal place

larriŁre du tracteur projetait quelque iurniŁre sur la nive

leuse et celle-ci portait un pavilion rouge larriŁre

Tine voiture venant Ia rencontre pouvait voir quil

sagissait dune rencontre inusitØe ce qui aurait dii pro

voquer beaucoup dattention de la part de la victime

Ii voyait les deux lumiŁres blanches lavant du tracteur

et une lumiŁre rouge A-t-il vu le reste Cela nest pas

prouvØ Mais la vue de ces trois iumiŁres dont une

iumiŁre rouge chose insolite aurait dii le mettre sur ses

gardes

Ii avait lespace suffisant pour passer en gardant le

côtØ droit et ii nest pas prudent pendant la nuit de

suivre de trop prŁs la ligne mØdiane dun chemin mŒmeen

gardant son côtØ



S.C.R SUPREME COURT OF CANADA 493

La faute principale de la victime consiste dans lallure 1935

immodØrØe avec laquelle ii conduisait son automobile Ii THE KING

me semble certain ou du moms extrŒmement probable que DEMERS

sil eüt garde la vitesse rØglementaire ii eut dabord eu le
Dorion

temps dCviter laccident en apercevant de plus prŁs Ia ad hoc

machine Au moms laccident naurait pas en les consØ-

quences tragiques qui sont arrivØes

Les compagnons de la victime admettent que cette

vitesse Øtait de 35 mules

Les tCmoins qui ont vu les debris de la machine et les

traces laissCes sur la route ont affirmØ quil devait aller

50 mules lheure

Ii mest impossible de conclure en faveur de lintimØe

La cause de laccident est la vitesse avec laquelle la victime

conduisait son automobile Le tracteur et la niveleuse

nØtaient pas un obstacle sØrieux franchir pour un chauf

feur qui eut exercØ la prudence ØlØmentaire et requise de

tous ceux qui se servent des chemins publics

Ii ne me semble pas que lon soit oblige de veiller la

süretØ de ceux qui prennent les risques dactes dØraison

nahies et que lon soit tenu de se conduire avec la perfec

tion nCcessaire pour protØger ceux qui se jettent dans le

danger

Jinfirmerais le jugement et je rejetterais laction

Appeal dismissed with costs

Solicitor for the appellant Adoiphe Allard

Solicitor for the respondent AimØ ChassØ


