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For a number of years the defendants had carried on, in partnership,
the business of accountants and, as their operations expanded,
they engaged assistants, who were called “junior partners,” re-

munerating them by salaries and percentage rates on yearly:

profits and, in some years, with bonus additions. With the ap-
proval of the “junior partners,” the defendants associated P.
in a one-fourth share of the business and the firm name was

changed for the new organization which was carried on accord-

ing to terms mentioned in an agreement which recited that it
had been agreed between the defendants “that those at pre-
sent constituting the firm” and “those for the time being con-
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stituting the firm of W. B. P. & Co.” should arrange a partner-
ship, etc. Upon making this arrangement the defendants re-
ceived £20,000 from P. and, some time ‘afterwards, in similar
circumstances, £1,000 was received by them from G. The de-
fendants retained these sums, as their owh, and did not inform
the “junior partners” that they had been paid. In an action by
a “junior partmer” for an account and a proportionate share of
this £21,000:— '

Helcl affirming the judgment appealed from (Q.R. 24 K.B. 321), that
the moneys so received by the defendants were not paid for a
share in the business to be taken wholly from their individual
_interests therein, but for a share in the assets and goodwill of
_the business itself; consequently, the plaintiff had an interest in
the moneys so paid and was entitled to an account and a pro-
portionate share thereof.

APPEAL from the judgment of the Court of King’s
Bench, appeal s1de(1) affirming the judgment of Pan-
neton dJ., in the Supemor Court, District of Montreal,
maintaining the plaintiff’s action with costs.

The circumstances of the case are stated in the
judgments now reported. '

R. C. Smith K.C. and F. H. Markey K.C for the ap-

" pellants.

Gordon MacDougall K.C. and Adrian K. Hugesson
for the respondent.

TaE CHIEF JUSTICE.—I can find no grounds for
holding that the large sums paid to the defendants
Marwick and Mitchell on what was practically the ad-
mission of fresh partners to the firm of Marwick,
Mltchell & Co., of ‘which they were the senior partners,
were moneys to which they were entitled to the exclu-
sion of the other partners in the firm. The presump-

(1) QR. 24 K.B. 321.
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tion, it seems to me, is that these moneys were paid
for an interest in the business and not in so much of
the business as would be represented by the propor-
tion of the interests of these two partners, large
though that was. Indeed, I think, it was this large-
ness of their interest that must have led these two
partners into the mistaken belief that the business
was really their own and that they could make such
dispositions as they pleased without being accountable
to the junior partners in the concern.

The unfortunate secrecy which the two defendants
preserved as to the moneys received by them prevented
any possible acquiescence of the other partners in the
arrangements made.

I think the appeal should be dismissed.

IDINGTON J.—The respondent sued appellants for
an account of moneys received by them under circum-
stances which it is claimed rendered the moneys so re-

ceived the property of the partnership of which they

were all members.

The courts below have maintained a judgment for
$6,950.73 in default of the accounting claimed.

The appellants carried on business at New York as
chartered accountants, and prospered therein so much
that they needed numerous assistants. Some of these
assistants were encouraged to be zealous in their work
by being called partners in the business and receiving
a pércentage of the profits and occasionally a hand-
some bonus in prosperous years.

In this way many were induced to join them not
only in New York, but in many other places. The
respondent acted in Montreal, for example, as a
member of the firm.
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Yet it is said there never was, until the events I
am about to refer to, any written agreement evidenc-
ing the terms of what constituted the partnership.

‘Oon.sideriﬁg the magnitude of the business, this
single fact is a tribute to the trustworthy character of
the mode in which they dealt with each other and also
a significant measure of the trust reposed in the ap-

‘ pellants by those they thus came in contact with.

This state of things with increa:sing prosperity con-
tinued until August, 1911.

But for the single fact that all concerned seemed
agreed to call this arrangement a partnership and,
throughout the transactions we have to consider, did
so in a manner that rénders it impossible herein to
hold the business otherwise than as one of a partner-
ship, I should have been disposed to hold that there
never was, in fact, a partnership between the appel-
lants and the respondent and those others like him’
allied with them.

It was quite competent for the appellants to have
carried on their business in the firm name they
adopted and, as between themselves and junior part-
ners, to have engaged such juniors on salary, or salary,
plus .a percentage of the profits, and even to have
added thereto encouraging grants by way of bonuses
and yet not to have given rise to the claim that in law
there was any partnership or any right to any such ac-
counting as claimed herein.

The business originally was that of appellants and
they may have felt it always remained so.

Indeed, but for the terms of the documentary evi-
dence I am about to refer to, it might have been argu-
able that it had continued as a business owned by ap-
pellants up to and including the months of August,



VOL. LIII.] SUPREME COURT OF CANADA.

September and early part of October, which, in point-
of time, cover the events that must determine the right
of the parties herein.

Had the business at the time first mentioned
and in question been that of appellants it would have
been quite competent for them to have sold out an
interest therein to a third person.

That, however, is not the case.

In August, 1911, the appellants contracted with

W. B. Peat & Co. by a written agreement, not on their"

own behalf, but on behalf of themselves and those then
constituting the firm of Marwick, Mitchell & Co. to
arrange a partnership on the terms mentioned therein.
One of these was that '
W. B. Peat & Co. acquire one-fourth interest in the business and gpod~
- will of Marwick, Mitchell & Co.
Another was that the firm should thereafter be known,
as that of Marwick, Mitchell, Peat & Co., and yet
another that W. B. Peat & Co. were to find one-fourth
of the capital of Marwick, Mitchell, Peat & Co., which
was to be $250,000, of which W. B. Peat & Co. were
to provide $62,500.
It transpired that the appellants received from W.
B. Peat & Co. £20,000 as the price paid for such share
of the goodwill in said business over and above the
said sum of $62,500 contributed by W. B. Peat & Co.
It is pretended that this sum, clandestinely paid ap-
pellants, was in respect of this share in the firm of
- Marwick, Mitchell & Co.

The conclusive answer to such contention is con-
tained in the first clause of this memorandum of
agreement, which reads as follows:—

It is agreed between James Marwick and Simpson Roger Mitchell
that those at present constituting the firm of Marwick, Mitchell &
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Co. on the one part and those for the time being constituting the firm
of W. B. Peat & Co. on the other part to arrange a partnership on
the following terms.

It is impossible properly to hold that such an ex-
press agreement can be cut down by anything Mr.
Marwick may have said so as to read as if he and
Mitchell were only dealing with and selling their own
interest in the business. A

It is very suggestive also that the price of the sale
is not mentioned in the memorandum and that every
clause thereof proceeds upon the basis of a dealing
for and in respect of the entire business and its con-
tinuation for a period of ten years and with the con-
templated extension thereof elsewhere, as well as in
the United States and Canada where it had been pre-
viously carried on and was to be continued.

The agreement, so drawn up as to conceal the fact
of appellants being paid-anything, was submitted by
the appellants to their partners, including the respon-
dent, and made the basis upon which was framed, in
October, articles of partnership between all the old
partners and the new. .

It is urged on behalf of the appellants that this
new partnership agreement so modified the terms of
the partnership that had hitherto prevailed as to give
respondent and some of the junior partners an in-
creased share in the profits, and diminished corres-
pondingly the shares of appellants in the profits.

And it is further urged, with his usual force and
ability, 'by counsel for appellants, that the new part-
nership agreement shews that this feature of it had,
in effect if not in express-terms, provided for the tak-
ing, of the quarter interest of the whole which Peat,
& Co. were to get, out of the seventy-five per cent.
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share of the profits which previously appellants had 1916
enjoyed. ‘ *  MARWICK
The argument is, however, on examination of the MI??,;)ELL
facts, more plausible than sound. Ken.
Experience teaches us that the junior partners, if Tdington J.
men of merit, generally deserve and get as the years —
go on an increasing share of the profits and especially
S0 in the cases of this kind where the prosperity of tha
" business must depend almost entirely upon the mental
and moral qualities and energy of the members of the
firm, and is not much dependent upon the financial
capital they possess. '
In partnerships of the kind where the accumula-
tions of capital held by the senior or other members
are of necessity the dominant power or force in rela-
tion to which the division of profits is likely to take
place the feature of experience I have just alluded to
may not be so much in evidence.
Even there, however, the lessening vitality or deteri-
oration of the older men, and growing power and in-
fluence of the younger men, often accounts for the
changes found in the relative share of profits.
Again, this new term of partnership was to last
for ten years and some of the elements that had en-
tered into the division of profits enuring to the juniors
were cut out.
It is impossible for us to say what the respondent
and others might have done had they been dealt with
frankly. '
The respondent, and others in their position, were
in law, and according to the principles of fidelity that
must ever obtain between partners, entitled to a full
disclosure of the‘-bargain appellants made ostensibly
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1916 on behalf of all the members of the old firm, and to

R e

Mirwick share in the profits thereof.
: MI$§§ELL ‘There was another transaction of a similar nature .
Kens,  iD respect of which we did not hear much in argument,
Idh;t;l 5. but which seems to require the same sort of relief for

— respondent as is applied by the judgment to both
‘ causes of action.. ' ‘
Some argument was made as to the basis upon
which the sum named in the judgment was founded.
It seems this sum- is only a maximum sum liable to
be reduced upon a taking of accounts with which we
have at present no concern. I think, therefore, we -
should not express any opinion at the present time in
regard thereto.
The case as preseli:ted is not ripe for any such
expression of opinion. ,
The appeal should be dismissed with costs.

DUrr J—The appellants’ contention is that the
moneys received from Peat were received in payment
of the purchase price of the fraction of their own in-
terest in the partnership business, moneys conse-
quently for which they would not be accountable to
their partners, and the real question of substance on
the appeal is whether, on the evidence before us, the
proper conclusion is that the appellants are entitled, -
as against the respondent, to say that the arrange-
ment between themselves and Peat was that Peat
should purchase from them a share of their interest
and that Peat, in fact, entered the firm and became a
partner as the holder of the share so purchased and
that no part of the interests of any of the junior part-
ners contributed to make up the interest acquired by
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Peat. I have come to a conclusion which is adverse
to the appellants upon this question. My reason is
this. The arrangement between the appellants and
Peat was followed by the execution of the document
which, on the face of it, professed to be a record of an
‘agreement between Marwick, Mitchell & Co. and Peat
& Co. for a partnership.  The document declares
among other things that Peat & Co. acquire a one-
fourth share in the business of Marwick, Mitchell &
Co. The agreement was necessarily provisional in
this sense, that it was a transaction of a kind in re-
spect of which Marwick and Mitchell would have no
authority to bind the other members of their firm and
before becoming legally effectual it required legal rati-
fication by these other members. This document was,
however, placed before the other members of the firm
shortly after its execution and a fresh arrangement
was made among the partners of Marwick, Mitchell &
Co. embodied in the document, dated the 1st of Octo-
ber, in which the residue of the business, after allow-
ing for the one-quarter interest acquired by Peat &
Co. was dealt with, and the shares of the various
partners in that residue declared.

Now, I do not think anybody would dispute—I did
not understand Mr. Smith to dispute it—and, indeed,
I think it would be hopeless to do so, that, on the
natural reading of these documents, they provide,
first, that Peat & Co. acquire a one-fourth interest in
the business of Marwick, Mitchell & Co., not from
Marwick and Mitchell but from the firm, and that the
residue, the remaining seventy-five per cent., is held
by the partners of the old firm of Marwick, Mitchell
& Co., in the proportion stated. In other words, the
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agreement which Marwick and Mitchell professed to
make with Peat on behalf of the firm is ratified by the
firm by the transaction entered into on their behalf
and that transaction, so ratified, is by the instru-
ments in fact declared to be a vesting in Peat & Co.
of a one-fourth interest in the business of Marwick,
Mitchell & Co. o '

It seems to me that as the new agreement, em-
bodied in the document of October, was an agreement
made on the footing of the transaction with Peat
being such as I have described, that transaction must
be conclusively taken, as between the parties to this
litigation, to have been of that character. It does not
appear to me to be necessary to resort to the doctrine

- of common law lawyers known by the name of
~estoppel. In fact, by the document of August, Peat

did acquire from the partnership a one-fourth interest.
in the partnership business subject to ratification by
the partners. The transaction ratified by them was
the transaction embodied in the document and it
seems to be hopeless now to suggest that, apart from
that transaction, there was another and a different.
transaction by which Peat acquired -a one-fourth in-
terest not from the firm but from Marwick and
Mitchell.,

_ ANGLIN J.—The sole question in this case, at its
present stage, is whether it should be held that the
one-fourth interest which Peat & Co. acquired in the
business of Marwick, Mitchell & Co. was taken ‘wholly
from the individual interests in that firm of Messrs.
Mitchell and Marwick, as they contend, or was con-
tributed to by all the partners in the firm of Mar-
wick, Mitchell & Co. as the plaintiff maintains,
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- I say “it should be held” advisedly, because owing
to the secretive conduct of the defendants—admit-
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tedly a mistake if nothing worse—it is now extremely fyropgrr

difficult, if not impossible, to learn with certainty
the fact itself. For that the defendants are to blame
and they have themselves to thank for having created
a situation in which all presumptions must be made
against them. The learned trial judge held that the
proper conclusion from all the evidence was that the
purchase of Peat & Co. was in fact from the firm and
not from Messrs. Marwick & Mitchell as individual
members of it. The documents submitted to and ac-
cepted by the plaintiff and the other junior partners
as containing the basis upon which Peat & Co. entered
into the new partnership and on which they them-
selves assented to the redistribution of shares then
made certainly give the impression that it was a share
in the business of the firm, its assets and goodwill,
and not in Messrs. Marwick and Mitchell’s individual
interests therein that Messrs Marwick & Mitchell had
agreed that Peat & Co. should acquire, and that it
was from the firm, that is, from all the partners, that
they should acquire that share. It is impossible now

to say that the junior partners would have accepted .
the new partnership arrangement on any other basis.

The fact that under the new arrangement the pro-
portionate share of the junior partners in the profits
was increased and that of Messrs Marwick and Mit-
chell was decreased by an amount suﬂilcient to cover
the interest acquired by Peat & Co. might, at first
blush, be taken to shew that Messrs. Marwick and
Mitchell were the sole contributors to the 25% as-
signed to Peat & Co. But any such inference is un-

9.
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warranted. It is impos-si'ble'rnlow to say what would

have been the futureé interest of the junior partners in
the firm had Peat & Co. not been taken in. It is
equally impossible to say what would have been the
attitude of the junior partners to the proposal actu-
aly carried out had they been made aware of the pay-
ment of £20,000 by Peat & Co. to Messrs Marwick and
Mitchell. Under these circumstances, notwithstand-
ing the explicit evidence of Mr. Marwick as to the true
nature of the consideration for which he received the
£20,000 from Peat & Co. (which may be strictly true)
I am not prepared to hold that the conclusion reached
by the provincial courts, that that sum should now be
regarded as money received by Messrs. Marwick and
Mitchell for a share of a business, assets and good-
will in which the plaintiff and the other junior part:
ners were interested, is erroneous. The same con-
siderations apply to the payment of £1,000 made by
Percy Garratt.

All questions as to what should be the quantum
of the plaintiff’s recovery remain open upon the ac-
counting directed by the judgment appealed from. It
is only in default of such accounting by the defend-
ants that the sum claimed by the plaintiff has been
awarded to him. The order for an accounting fully
protects the defendants and they are not, in my opin-
ion, entitled to have the court now enter upon the ac-
counting which would be fhe only method of ascer-
taining whether the sum claimed by the plaintiff is or

~ is not too large.

I would, for these reasons, dismiss this appeal.

BropEUR J.—The appellants, the respondent and
the mis en cause were carrying on business in co-
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partnership as accountants in Canada and the United
. States. The appellants, Marwick and Mitchell, had
started that business several years ago and acquired
a large clientele. The respondent was at first in their
employ, but he was given, in 1905, outside of his
salary an interest in the business to the extent of two
and one-half per cent. on the profits.

In the summer of 1911, the profits of that business
were then divided on the basis of 7734% to Marwick
and Mitchell, the senior partners, and 221% to their
former employees and now called junior partners. As
may be very easily understood, the affairs of the
partnership were carried on. under the management
and control of the senior partners.

On going over to England, in the summer of 1911,
Mr. Marwick met Sir William Peat, the head of the
firm of W. P.- Peat & Co., who were carrying on, in
England, in the United States and in Canada, a simi-
lar and competitive business of chartered accountants.

They agi‘eed to amalgamate their American busi-
ness and a new partnership was to be formed com-
prising all the members of the two firms of Marwick,
Mitchell & Co. and of W. B. Peat & Co.

The goodwill of Marwick, Mitchell & Co. was evi-
dently more extensive since W. B. Peat & Co. agreed to
pay, outside of their mise de fonds, a sum of £20,000.
That sum of money was handed over to Marwick and
Mitchell, the appellants. They failed to disclose that
payment to their junior partners and now the respond-
ent claims a share of that sum, and also of a sum of
£1,000 that was paid by a junior partner, by the name
of Percy Garratt, under almost similar circum-
stances.

The appellants plead that that money was given to
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1916 them as a-consideration for a part of the individual

Marwick interest owned by Marwick and Mitchell.
MI'}\(D;I;ELL The written evidence, however, and the new con-
,K;im' tract of partnership disclose on the contrary that
" Brodeurd. what was acquired by W. B. Peat & Co. was

one-fourth interest in the business and goodwill of Marwick, Mitchell
& Co.
It is admitted by the appellants that Kerr, the

respondent, was a member of the firm of Marwick,
Mitchell & Co.

As such he was entitled to his share in the good-
will of that firm. ' :

The appellants having disposed of a part of that
goodwill for a sum of £21,000 they were bound not
only to disclose that agréemen‘t to their co-partners,
but to account to them for their share in that sum.

‘The action en reddition de compte is well
founded and the judgment a quo having maintained it

~ should be confirmed. S

The appellants are ordereii to render an account
within a certain time and in default of doing it they
are condemned to pay the respondent the sum of
$6,980.73. . '

The latter figure is evidently based upon a calcu-

" lation made by the respondent of his share in the
business of Marwick, Mitchell & Co.

I have not considered at all the question whether
this calculation is correct. That matter will have
‘to be disposed of on the account itself when it is
rendered.

Appeal dismissed with costs.

Solicitors for the appellants: Smith, Markey, Skinner,
Pugsley & Hyde.

Solicitors for the respondent: Lafleur, MacDougall,

Macfarlane & Pope.



