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The accused was charged with first degree murder for
the shooting of a man in the back of the head while he
was sleeping. At trial, the accused argued that he com-
mitted the homicide in self-defence. His defence was
based on an overwhelming fear of the victim that he had
developed over the course of their long and difficulteprouvera’ I'égard de la victime au cours de leur longue
relationship. A psychiatrist who was called by the
defence testified that, in his opinion, the accused was
suffering from acute anxiety at the time of the shooting.
The accused was convicted of second degree murder.
On appeal, he challengeadter alia the trial judge’s
instructions to the jury on self-defence, on the defence
expert’'s evidence and on the evidence of the accused’s
good character. He also challenged the trial judge’s
decision to allow the Crown to ask him in cross-exami-
nation whether he would undergo a blood test and sub-
mit to an examination by a Crown psychiatrist. The
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Droit criminel — Pouvoirs de la Cour d’appel —
Aucun tort important ou aucune erreur judiciaire grave
— Appel interjeté par I’ accuse contre sa déclaration de
culpabilité rejeté par la Cour d'appel — La Cour d’ap-
pel a-t-elle commis une erreur en appliquant la disposi-
tion réparatrice du Code criminel pour les erreurs com-
mises par le juge du proces? — Code criminel, L.R.C.
(2985), ch. C-46, art. 686(1)b)(iii).

L'acaet® incul@ de meurtre au premier degr’
pour awisuirun homme, deeré la €te, pendant
gu’il dormait. Aespribeccus” soutient avoir com-
mis I'homicidetandé ¢gitime dfense. Saafénse
estedosdf la peur incomidble qu'il a fini par

et difficile relation. Le psychiatrecaitime ¢moin
paféasE indique ga’'son avis, I'accussouffrait
deaxiige lorsqu’il a fait feu. L'accus’a €t
reconnu coupable de meurtreeme depg. En

appel, il conteste, entre autres, les directives du juge au

jury seglante dfense, sur leethoignage de I'ex-

merdlitonteste aussi laedision du juge du pres’
de permettre au erenistiblic de lui demander en

une prise de sangtet dXamie” par un psychiatre

majority of the Court of Appeal dismissed the accused’s esigifé par le ministfe public. La Cour d’appef [a

appeal.

Held (Arbour J. dissenting): The appeal should be Arrét (le juge Arbour est dissidente): Le pourvoi est

dismissed.

Per Gonthier, Bastarache, Binnie and LeBel JJ.:

When assessing whether s. 68ag})ii) of the Criminal

Code should be applied, the ultimate question is whether

majord, rejette I'appel interjetpar I'accus’

rejet’

Les juges Gonthier, Bastarache, Binnie et LeBel:

Lorsqu'il s'agit dévaluer s'il y a lieu d'appliquer le
sous-al. 68@{LYdu Code criminel, l'ultime ques-

Binnie,

pert produit pafletesedet sur la preuve de bonne

contre-interrogatoire s'il accepterait de se soumettre °
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there is any reasonable possibility that the verdict would  adi@® poser consiste se demander s'il existe une

have been different absent the error. In this case, the possibiinnable que le verdict exs different en

Court of Appeal did not err in applying the proviso. 'absence d'erreur. Erebespa Cour d’appel ne s’est

Viewed individually or even collectively, the trial pas tromepen appliquant la dispositioepdratrice.

judge’s errors did not give rise to the possibility that the Qu’on les prenne individuellemerwtnoe collective-

jury might have acquitted in their absence. ment, les erreurs du juge das proot pas fait en
sorte que le jury aurait pu prononcer un acquittement si
elles n'avaient pastt commises.

A review of the trial judge’s charge demonstrates that L’examen de I'expofiige au jury montre que les
any errors in the charge on the issue of self-defence erreurs, s'il en est, dans les directivesggtimda |
caused minimal prejudice. The trial judge’s reference to efere ont caesin pejudice minime. Laaférence du
“a reasonable persa . . inthe accused’s situation” was juge du med «I’homme raisonnable [...] dans la
not so incomplete as to create a substantial wrong or situation de acclest pas incomele au point de
miscarriage of justice. Taken as a whole, the charge eeranh tort important ou une erreur judiciaire grave.
could not have given the jury the impression that they Pris dans son ensembleelaxpay n'a pas pu don-
were to consider the reasonableness of the accused’s ner asX'ijmpression qu'ils devaient examiner le
perceptions from the perspective of the hypothetically caraggisonnable des perceptions de I'agomris’'se
neutral reasonable man, divorced from the accused’'s camialu point de vue de 'homme raisonnable hypo-
personal circumstances. The trial judge related the his- etigtf€ment neutre, en faisant abstraction de la situa-
tory of violence and fear that the accused suffered at the tion personnelle desl'deciigje du praes a fait le

hands of the victim to the reasonable person. He then lien entepitexiés de violence et de peur que l'ac-
clearly directed the jury to consider, “in light of all eua’ connus entre les mains de la victime et la per-
that”, the reasonableness of the accused’s perception sonne raisonnable. Il a ensgite, dairfe, exhod”
and whether an ordinary person, in the same circum- leaj@yaminer &’la lumere de touta» le caraetre

stances, would have had the same perception. This is a raisonnable de la perception deetdacgaéstion

proper approach to the application of s. 34(2) of the de savoir si une personne ordinaire daneksim”

Criminal Code. constances aurait eu laemé perception. Il s’agital’
d'une facon correcte d’examiner [I'application du
par. 34(2) duCode criminel.

The errors in the trial judge’s summary and handling Les erreurs commises par le jugeedudprcson
of the expert’s testimony also caused minimal prejudice.esun& et la fapn dont il a tra@’le Emoignage de I'ex-
A review of the charge as a whole indicates that the trial pert oné caupEjudice minime. L'examen de l'ex-
judge directed the jury to consider the climate of fear epmsjury pris dans son ensemble indique que le juge
described by the expert in their deliberations and duegrecdona’au jury comme directive de prendre
repeated on numerous occasions his evidence that the enecatisit‘au cours de sesliérations, le climat
accused was in a state of anxiety at the time of the de perit par I'expert et aepété a plusieurs reprises
shooting. By pointing to the expert’s evidence, the trial sonofgnage selon lequel 'aceuétait dans uretat
judge ensured that his testimony would be considered atnboi'squ’il a fait feu. En attirant I'attention sur le
during the discussion of each of the elements of self-emotgnage de I'expert, le juge du pescveillaita ce
defence. While the trial judge could have expressed qu'il soit pris en ecatsieh lors de la discussion de
himself more clearly in connecting the expert's evi- chacurefaaents de laelgitime dfense. Mme si le
dence to the elements of self-defence, there is no  juge despaocait pu s’exprimer dedan plus claire
requirement that the jury be perfectly instructed. etblissant le lien entre lertioignage de I'expert et
Further, the trial judge’s insistence on what the expert eleménts de laeljitime dEfense, il n'existe aucune
did not consider did not cause serious prejudice to the obligation que les directives au jury soient parfaites. En
accused. A judge must warn the jury that the more the outre, le fait que le juge el gutdnSist sur ce que
expert relies on facts not proved in evidence, the less 'expert n'a pas pris ereximidh’a caus aucun
weight the jury may attribute to the opinion. The corol- ejpdice gravea I'accu€. Le juge doit faire compren-
lary is also true: the more the expert fails to consider dre au jury que plus I'expert se fonde sur des faits non
relevant facts, the less weight the jury may attribute teetablis par la preuve, moins la force probante de son
the opinion. Lastly, although it would have been prefer- opinion sera grande. Le corollaggakeshent vrai:
able for the trial judge to expand his comments on the plus I'expert omet de prendre eerabmsides faits
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details of the expert’s testimony, his failure to do so, in pertinents, moins le jury peut accorder de gmids
light of the whole charge and the overwhelming evi- opinion. Enfiamm¥'il auraitett peférable que le
dence, did not result in a substantial wrong or miscar- juge dweprapprofondisse davantage ses commen-
riage of justice. The accused’s contention that where the taires suindigtiage de I'expert, son omission de le
defence is difficult there is no room for error on the part faire, dapexpog’ pris dans sa totaditét la preuve
of the judge is rejected. The curative proviso is applica- accablante, n'a pasinaost important ou une erreur
ble if, as here, the standard is met. judiciaire grave. L'argument de kacsekn lequel
dans les caswil est difficile de produire uneefiénse,
aucune erreur n'est permise de la part du juge, estrejet’
La disposition eparatrice est applicable lorsque, comme
en l'esgece, la norme est respeet”

The verdict would have been the same if the trial Le verdict agmite’ méme si le juge du pres’
judge had properly directed the jury that the accused’s avaiedmniury la directive approge que la preuve
character evidence was relevant in assessing whether he de endedlaccus est pertinente lorsqu'’il est ques-
could have committed murder. He only mentioned this timvaller s’il a pu commettre un meurtre. Il a fait
once and thereafter restricted his comments to the rela- cette remarque seulement une fois et s’en est tenu par la
tion between the evidence and the credibility of the suite au lien qui existe entre la preuvedbildé&de
accused. This error is of minor significance in the con- l'aec@Ette erreur a peu d'importance egard au
text of the charge as a whole and consequently caused contexte dedl'angosy pris dans sa totali€t elle a
little prejudice to the accused. The focus here is on the done qaus’'de mjudice @ l'accug. La pEsente
reasonableness of the accused’s perception that an affaire repose sur éeeceaestinnable de la percep-
attack was imminent and on his perception that there tion de lacpushe attaquetait imminente et sur sa
was no reasonable alternative when he approached his perception qu'il N’y avait pas d’autre solution raisonna-
sleeping victim and shot him in the back of the head at ble lorsqu’il s’est apmtedh’victime endormie et lui
close range. The evidence of good character sheds little e autie” balle derere la €te a faible distance. La

light on this question. preuve de bonne mogalitéclaire pas beaucoup la
question.
With respect to the accused’s refusal to give a blood Relativement au refus deelauiSurnir un

sample, even if this refusal had some effect on thechantillon de sang, emie si ce refus a eu un effet sur sa
accused’s credibility, the effect was greatly diminished editilite, I'effet auraett grandement dimirupar la
by the trial judge’s direction that no adverse inference directive du juge despgaaucune conclusiorefd-
could be drawn from the refusal. In light of the trial vorable ne pénat tiee du refus. Compte tenu de la
judge’s warning, the prejudice suffered by the accused mise en garde du jugeady lergejudice subi par

was minimal. When considered in the context of the l'aecéisit minime. Lorsqu'on I'examine dans le
defence as a whole, this issue was so removed from the cadrealerisedprise dans son ensemble, cette ques-
heart of the case that it had very little significance. tdait “tellementeloignée du cceur de cette affaire

gu'elle a eu ®5 peu d'importance.

Finally, since the Crown had the right to counter the Ergtant done” que le minigfe public avait le
expert evidence used to support the accused’'s theory droiefdeerr’le €moignage de l'expert visard °
that he killed in self-defence, it was entitled to ask the appuyeetai¢hte I'accus’selon laquelle il a aién
accused whether he would undergo a psychiatric asses&qgitime d&fense, iletait en droit de demandarcelui-ci
ment. While it would have been preferable if the ques- s'il accepterait de se sownettrexamen psychia-
tion acknowledged that the Crown had previously triquemd’s’il auraitett peéférable de reconmaé
received the accused’s refusal, that issue, coupled with dans la question que kaeiuspondu non aupara-
the request for a blood test, does not amount to a sub- avientdémande du min&€ public, cette question,
stantial wrong or miscarriage of justice. The trial judge gedtla demande de prise de sangguivaut pas”
did not err in law by instructing the jury that the refusal un tort importana aue erreur judiciaire grave. Le
was relevant to the probative value of the defence juge depnaa pas commis d’erreur de droit lors-
expert’s evidence. Even if this were not the case, this is gu'il a iadiqujury que le refustait pertinent pour
a situation where s. 686(b)(iii) could be applied to  eferminer la valeur probante dentdignage de I'expert
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rectify an error since there would have been little produit parefande. Mme si tel retait pas le cas,

prejudice caused to the accused. nous sommesesarme d’une situatiorudé sous-al.
686(1))(iii)) pourrait étre appliqe” pour Eparer I'erreur
étant done” que l'accus’n’avait subi aucun pjudice
important.

Per Arbour J. (dissenting): At trial, without notice  Le juge Arbour (dissidente): Au pres, sans avis
and in the presence of the jury, the Crown asked the ealaile et en psence du jury, le minite public a
accused whether he would agree to submit to a second deraaratcug” s'il accepterait de se soumette °
psychiatric assessment by a particular expert. The une contre-expertise psychiatrigeigoanam expert
accused refused. When an accused relies on a psychiat- particulier. &'acceflie. Lorsqu’'un accus’s’ap-
ric assessment in support of any defence, his refusal to puie sur une expertise psychiatrique pefensme d”
be examined for the same purposes by a Crown expert guelconque, son egfusexBimie”aux neémes fins
may be the subject of an inference adverse to him and par un expert demninigilic peut faire I'objet d’une
the trial judge must so instruct the jury. This rule is an enmfce dfavorablea sonegard, et le juge du pres’
exception to the fundamental principle of the right to doit en instruire le jury. @gl=est une exception au
silence. It is therefore essential that this exceptional rule principe fondamental du droit au Hilestedonc
be administered fairly and equitably and in a manner essentiel quegomer’d’exception soit administr”
consistent with its underlying principle. From this per- d'ureofajuste eequitable, et dans le respect du prin-
spective, it is inappropriate for the Crown to invite the cipe qui I'anime. Dans cette optique, il est ineppropri’
jury to draw a negative conclusion from the accused’s pour le emeiptiblic d’inviter le jurya'tirer une con-
refusal to submit to examination by its experts, when the clugigative du refus de l'acceisle se soumettia °
Crown itself led no evidence challenging the expert sa contre-expertise, lorsquaraimé offert aucune
opinion offered by the defence. Before taking advantage preuve mettant en doute |'expertise offerte par la
of the exception, the Crown must first lay the factual efedse. Avant de sequréloir de laegle d’exception, le
foundation of its assertion by challenging the defence’s rei@spublic doit d’abord jeter les fondements fac-
psychiatric assessment. It may then lead evidence of the tuels detsatipn” en mettant en doute I'expertise
accused’s refusal, provided it does so avoiding tactics psychiatrique efefsel” || peut ensuite introduire en
that are unfair or unduly prejudicial to the accused. preuve le refus de aprusu qu'il le fasse eevi-
Because of how the Crown chose to proceed in this tant des tactiejogalels ou indfment pejudiciables
case, it cannot now rely on the exception. The Crowra l'atcu€. En l'esgce, la proedure adomté par le
did not retain the services of an expert, and did not con- migiglblic ne lui permet pas de sevaloir de la
tradict the opinion of the defence expert. It confined egle'd’exception. Le ministe public n'a retenu les ser-
itself to putting the question here in issue to the accused. vices d’aucun expert et n'a pas contredit I'opinion de
The question was asked in the presence of the jury, I'expert defdasa’ Il s’est contemtde posea l'ac-
immediately following a question of the same type eclasquestion en litige. La questiore® énon&e en
which also should never have been asked. The cumula-esemé du jury, imediatement ags une question
tive effect of the accused’s refusal to provide a blood similaire qui, elle non plus, n'aurait jamaéised”
sample and refusal to submit to a second psychiatric eepdséffet cumulatif des refus successifs de la part
assessment, in rapid succession, proved highly prejudi- de ladmugdurnir urechantillon de son sang et de
cial, for no good reason, to the general credibility of his se souneetliree ‘contre-expertise psychiatrique s’est
defence. Moreover, the question itself was not particu-evélé tes dommageabla [a cgdibilité ggrérale de sa
larly helpful, since it contained an inherent ambiguity efethse, et ce sans raison. En outre, la question elle-
regarding the specific subject-matter of the refusal, thus emeelait peu utile puisqu’elle contenait une amigigu”
making it difficult for the jury to be invited to draw any grlehte quané T'objet pEcis du refus, ce qui rendait
conclusion whatsoever from that refusal. In view of the difficile le processus par lequel le jury petrgait ~
circumstances of this case, the judge’s instructions in his  eiaviter quelque conclusion que ce soit de ce refus.
charge to the jury at the end of the trial regarding whaEtant done’ les circonstances en I'exg, les instruc-
use could be made of the accused’s refusal failed to tions fournies par le juge lors de spaEYS la
remedy the original error of allowing the question to be fin dugwapiant I'utilisation qui pouvaitefre faite
asked. du refus de l'acaaisi’'ont pas remdié a I'erreur origi-

nale d’avoir permis que la question soit g@s”
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As to the application of s. 686(b)(iii), where an

error, or a series of errors, relates to the very essence of
the defence and could influence the jury’s assessment of
a question of fact that has a very direct bearing on the

Quant I'application du sous-al. 686jiii), lors-

same d€ la éfense et risque d’influencer I'agpr’

accused’s guilt, it is difficult to conclude that the rest of estpes la culpabili’de I'accus; il est difficile de con-

the evidence is sufficiently conclusive for the curative
provision to be applied. The central issue in this case

clure que le reste de la preuve est suffisamment con-
cluant pour permettre I'application de la disposition

was whether, at the time the accused shot the victim, heparafrice. La efitable question en I'espé est de

had a reasonable perception that his life was in danger

savoir si, au monieatait feu sur la victime, 'ac-

and that he could not otherwise escape from the threat to e amast une perception raisonnable que sa&ta# én

his safety. The psychiatric evidence of the accused’'s
pathological fear of the victim was therefore fundamen-
tal. As well, the nature of the evidence also required
very clear instructions regarding the assessment of the
reasonableness of the accused’s beliefs. The errors in
the judge’s instructions to the jury concerning these two
issues were inevitably fatal, since it is impossible to
argue that the verdict would have been the same had it
not been for those errors. The cumulative effect of the
errors unanimously found by the Court of Appeal to emme” sans ces erreurs. L'effet cumulatif des erreurs
have occurred, combined with the serious and prejudi-
cial error of allowing the Crown to ask the accused
whether he would consent to a second psychiatric

peur pathologique qu'avait dadeus’ victime est
donc fondamentaleenige la"nature de la preuve
egademient des instructiongdrclaires sur I'appr

ces deux questioneviattienient fatales puisqu’il
est impossiblet@adre que le verdict aura@te’le

s’ajoute 'erreur gravejetlisiable d’avoir permis au
reieigiUblic de demandarl’accug s'il consentirait

assessment by its expert, requires that the conviction beétre contre-experspar son expert, exige que le ver-

set aside and a new trial ordered. The majority of the
Court of Appeal did not systematically consider the
requirements of that provision and, in particular, the
cumulative effect of the errors they identified. All that
the majority did was to make several isolated references
to the fact that the error committed had not prejudiced
the accused. That approach does not meet the rigorous

requirement of the curative provision of tGede.
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The judgment of Gonthier, Bastarache, Binnie

and LeBel JJ. was delivered by

BASTARACHE J Patrick

The appellant

Charlebois was convicted of second degree murder

for shooting Eric Jet€ in the back of the head

e aasitre saelaration de culpabiktde meurtre
au @ensidege. Pourvoi rejet; le juge Arbour
est dissidente.

Michel Pennou, pour I'appelant.
Sella Gabbino, pour I'intimée.
Version chi@e, du des

jugement juges

Gonthier, Bastarache, Binnie et LeBel rendu par

LE JUGE BASTARACHE — L’appelant, Patrick
Charlebeis,raconnu coupable de meurtre au
deemie dege pour avoir tie" surEric Jet€, der-

while he was sleeping. At trial, Charlebois argued ererila &€te, pendant qu'il dormait. Au pres,

unsuccessfully that he committed the homicide in
self-defence. The question raised in this appeal is
whether the appellant is entitled to a new trial,
based on errors committed by the trial judge. In my

view, any errors committed by the trial judge did

not cause significant prejudice to the appellant and

can be cured by s. 686(f)(iii) of the Criminal
Code, R.S.C., 1985, c. C-46.

Charlebois soutient sares sycd”a commis
'homicideagré ¢gitime dfense. La question
despnt pourvoi est celle de savoir si I'appelant
a droitn nouveau pres en raison d'erreurs
commises par le juge daspfoenon avis, les

erreurs commises par le jugeedugiitan est,
n'ont pas causde pejudice importana 1'appelant

et peuveatre” corrigles par I'application du
sous-al. 686(1)(iii) du Code criminel, L.R.C.
(1985), ch. C-46.
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I. Facts |. Les faits

The appellant’'s argument of self-defence was L'argument dedgitime dfense de I'appelant est
based on an overwhelming fear of ddtiat he had  fored’sur la peur incordtable qu'il a fini par
developed over the course of their long and diffi-eprcuvera’l'egard de Jegtau cours de leur longue
cult relationship. The record establishes that while et difficile relation. Il ressort du dossiereque, m”
Charlebois and the victim were sometimes s'il arrivait parfois aux deux hommes d’avoir des
friendly, Jet& dominated and regularly took advan-  rapports amicaue, dethinait Charlebois, d'une
tage of the more dependent Charlebois. The appel- persenpals” @pendante, et profitait de lui.
lant's unstable and violent childhood explains in  L'enfance de I'appelant, empreinte d'irestabilit”
part how Jett'was able to make him hisRpNSLA-  de violence, explique en partie que detiit pu
TION] “whipping boy”. faire de lui son «souffre-douleur».

The night of the murder, Jettargued with his La nuit du meurtre, Je&tt'se dispute avec
girlfriend and came over to Charlebois’ apartment.  sa petite amie et seardiappartement de
Shortly thereafter, while the appellant's neighbour  Charlebois. Pes apn arrigé, alors que le voi-
Alain Lalancette was still present, &eflicked a  sin de I'appelant, Alain Lalancette, est toujours sur
knife in front of the accused’'s face and said: les lieuxe JedtSse un couteau devant le visage
[TRANSLATION] “Yea, we're going to have some  de l'aceust lui dit: «Ouais, on va se faire du fun
fun tonight, you and me.” a soir me pis t@&.»

Charlebois testified that his apprehension grew Charlebois émoigne que sa peur s’est intensi-
after Lalancette departed, particularly whenelett’fiee apes le @&part de Lalancette, surtout lorsque
noticed that the appellant actually had in his pos- eJettiarque que I'appelant est toujours en pos-
session a firearm that he had refused to sell te JetSession de I'arma feu qu'il a refus’de lui vendre
on the pretense that he no longer had it. Neverthe-  etexpant qu’il ne l'avait plus. &dnmoins,
less, Je#t”said nothing about the rifle. After the  éati dit rien au sujet du fusil. Agsle retour du
accused’'s roommate came home,eletiaxed on  colocataire de I'aceudett’ sétend sur le canap”
the couch and told the appellant to go to sleep. e tadppelant d'aller se coucher.

The appellant testified that once in his bedroom, L’'appelant dit dans soretioignage qu’une fois
his panic became overwhelming. He got up, took  dans sa chambre, sa panique deéesblmtdl”
the rifle, approached Jettind shot him in the back  sevé, prend le fusil, s'approche de dett tire
of the head while he was sleeping. There was no  sur luiededd €te. Il n'y a pas eu de dispute,
argument, skirmish or threat. Immediately after the  d’accrochage ou de menaceedidtemént
shooting, the accused phoned 911 and made up the es apoir tig, I'accug appelle le 911 et raconte

following story about a physical altercation: I'histoire suivante au sujet d'une empoignade:
[TRANSLATION] . . . I've just committed a murder . . . | ...jviens de commettre un meurtre . . . jai eu assez
was so afraid, | split..[H]e was completely drunk  peur jenten alg . . . y& t'arrivé chez nous ben sa

when he came to my place . So, anyways, so he knew brosae I'. Pis en tout cas, pis y savait j'avais un arme
that | had a gun, then he took it, his girlfriend left him, pis y I'a pris, sa blond I'ael&isgé pis en tout cas
so anyways, he was totally tripping, so | tried to con- etait’sur I'gros rushalj'ai essag” de I'convaincre de
vince him not to do anything stupid, then we started pas faire de gaffe pis touteopis’Est comme chi-
arguing, and the shot went off. . | was really stoned eh carpis le coup y’'a parti . . . [J]'t'ais ben gepis A

so bang everything happened at once oh shit. . . . bang toute'&rpef ostie . . .
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When he was arrested, the accused saRANSLA-  Quand on l'arele, I'accue” dclare: «J'ai fait une
TION] “I've done something stupid.” The jury  connerie.» Le jury k£ldire coupable de meurtre
found the accused guilty of murder in the second au dmidege’

degree.

On appeal, the accused challengeter alia En appel, l'accus’ conteste, entre autres, les ©
the trial judge’s instructions to the jury on  directives du juge au jury swgitinhe d&fense,
self-defence, the defence expert's evidence, and  surenmighage de I'expert produit par la
the evidence of the appellant’'s good character. Heeferse et sur la preuve de bonne maralé’I'ap-
also challenged the trial judge’s decision to allow  pelant. Il conteste aussiséod du juge du pro-
the Crown to ask him in cross-examination esde permettre au mirgse public de lui deman-
whether he would undergo a blood test and submit  der en contre-interrogatoire s’il accepterait de se
to an examination by a Crown psychiatrist. The  soumattnee prise de sang eetfé examie par
Quebec Court of Appeal dismissed the appeal, un psychiasigrd par le minigfe public. La
Fish J.A. dissenting: (1999), 135 C.C.C. (3d) 414.  Cour d'appel deb&gutejette I'appel, le juge

The accused appeals to this Court as of right. Etiaht dissident: [1999] J.Q° B68 (QL). L'ac-
cus interjette appel de plein droit aeprde notre
Cour.

Il. Legislation Il. Les dispositionseljislatives pertinentes

Section 34 of the&Code sets out the elements of  L’article 34 duCode énonce legléments consti- /
self-defence: tutifs de laetjitime dfense:

34. (1) Every one who is unlawfully assaulted without  34. (1) Toute personne djalement attage sans pro-
having provoked the assault is justified in repelling vocation de sa part esef@rathployer la force qui
force by force if the force he uses is not intended to  estssaire pour repousser |'attaque si, en ce faisant,
cause death or grievous bodily harm and is no more than elle n'a pas l'intention de causer la mosgsiorges |

iS necessary to enable him to defend himself. corporelles graves.

(2) Every one who is unlawfully assaulted and who (2) Quiconque eghléiment attaguet cause la
causes death or grievous bodily harm in repelling the mort ouesianlcorporelle grave en repoussant I'at-
assault is justified if taque est justifsi:

(@) he causes it under reasonable apprehension of a) d’'une part, il la cause parce gu’il a des motifs rai-

death or grievous bodily harm from the violence with sonnables pouelspiér que la mort ou quelque

which the assault was originally made or with which  esidh corporelle grave nesulte de la violence avec
the assailant pursues his purposes; and laquelle I'attaque a en premédd feite, ou avec

laquelle I'assaillant poursuit son dessein;

(b) he believes, on reasonable grounds, that he cannotb) d’autre part, il croit, pour des motifs raisonnables,
otherwise preserve himself from death or grievous qu’'il ne peut autrement se soastaairert oua’
bodily harm. desdSions corporelles graves.

While the trial judge left both s. 34(1) and s. 34(2) er si le juge du pres’a mentionmau jury les

with the jury, the circumstances of the present par. 34(1) et (2), les circonstanceses® |58y

appeal fall under subs. (2) since it is evident that easspar le par. (Htant done que I'appelant a

the appellant responded with force intending to  manifestement fait usage de violence avec l'inten-

cause death or grievous bodily harm. tion de causer la mort oweslead corporelles
graves.



10

682 R. V. CHARLEBOIS Bastarache J. [2000] 2 S.C.R.

The focus of this appeal is the application of Le pmesent pourvoi porte principalement sur
the curative provision of theCode. Section I'application de la dispositioaparatrice diCode,

686(1)p)(ii)) of the Code reads: le sous-al. 686(jiii), qui prévoit ce qui suit:
686. (1) On the hearing of an appeal against a convic- 686. (1) Lors de I'audition d’'un appel d'uneedara-
tion . . .the court of appeal tion de culpatslif. . .], la cour d’appel:
(b) may dismiss the appeal where b) peut rejeter I'appel, dans I'un ou l'autre des cas
suivants:
(iii) notwithstanding that the court is of the opinion (i) bien qu’elle estime que, pour un motif men-
that on any ground mentioned in subparagraph &oan” sous-aligd a)(ii) [sur une question de
(a)(ii) [on a question of law] the appeal might be droit], I'appel pouredie “dcidé en faveur de
decided in favour of the appellant, it is of the opin- 'appelant, elle est d’avis qu’'aucun tort important
ion that no substantial wrong or miscarriage of jus- ou aucune erreur judiciaire grave ne s’est produit;

tice has occurred,;

lll. Issues Ill. Les questions en litige

The appellant argues that the Court of Appeal L’'appelant soutient que la Cour d’appel a com-
erred by applying s. 686(1)(iii) to four errors of mis une erreur en appliquant le sous-al.
the trial judge: 686(1)(iii) aux quatre erreurs commises par le

juge du proes:
a) erring in his instructions to the jury on self- a) donner des directiveseesami jury sur la

defence; ¢gitime dfense;

b) improperly presenting the defence expert's evi-  bps@nter incorrectement lentoignage de I'ex-
dence to the jury; pert de laféhse au jury;

c¢) limiting the relevancy of the evidence of the c¢) limiter la pertinence de la preuve de bonne
accused’s good character; and moeatig I'accus;

d) allowing the Crown to ask whether the accused d) permettre au erénjstiblic de demander -
would undergo a blood test. l'acaus’il accepterait de se soumettreune

prise de sang.

The appellant also argues that, contrary to the con-  L’appelant soutient aussi que, contrairement °
clusion of the Court of Appeal, the trial judge erred  concluaitaguelle est arraé la Cour d’appel, le

in law by allowing the Crown to ask him whether  juge du psoa commis une erreur de droit en
he would submit to an examination by a Crown  autorisant le migigitblica’ lui demander s'il
psychiatrist. Before | address each of these errors  acceptertite d€xamie” par un psychiatre
and this latter question, | will review the standard esigfé par le ministfe public. Avant d’aborder

for the application of the proviso. ces erreurs individuellement et cetteedemqies-
tion, j'examine la norme relativa I'application de
la disposition.

IV. Analysis IV. Analyse

Section 686(1))(iii) of the Code authorizes an Le sous-aliea 686(1h)(iii) du Code habilite
appeal court to dismiss an appeal, despite the pres-  une cour déapgjeter un appel, bien qu'une
ence of an error at trial, where the court believes  erreuet@itommise au pres, lorsqu’elle est
there has been no “substantial wrong or miscar-  d’avis qu’«aucun tort important ou aucune erreur
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riage of justice”. InMahoney v. The Queen, [1982]  judiciaire grave» ne s’est produit. DavWiahoney

1 S.C.R. 834, at p. 852, McIntyre J. explained howc. La Reine, [1982] 1 R.C.S. 834a la p. 852, le

the Court is to determine whether a substantial  juge Mcintyre expligue comment la catadoit

wrong or miscarriage of justice has occurred: blir si un tort important ou une erreur judiciaire
grave s’est produit:

[T]he proviso may be applied only following a legal [L]a disposition ne pdreg appligee que par suite
determination that errors have been made at trial, but d'ecisidn en droit selon laquelle des erreursetdt

that “no substantial wrong or miscarriage of justice has commises a@spmuas qu’«aucun tort important ou
occurred”, and then only according to a strict legal test. aucune erreur judiciaire grave ne s’est produit», et alors
The determination of what will constitute a substantial seulement selon eredrtidique strict. La etermi-

wrong or miscarriage of justice must involve the con- nation de ce qui constitue un tort important ou une
struction of those words in the context in which they are erreur judiciaire grave doit comporter éateprde

used in the Statute, and such statutory construction has ces termes en fonction du contexte dans lequel ils sont
long been considered a matter of law. The Court’s deci- emplagns leCode et une telle intermtation du

sion involves an analysis of the rights accorded by lawCode est considfée depuis longtemps comme une ques-

to an accused and the measurement of the impact of the tion de draoiciti@rde la Cour comporte une ana-
errors which were made at trial. Once an appellant lyse des droits dont égoaitsén vertu de la loi et
establishes in the Court of Appeal that errors of law uneeajgiion de I'effet des erreurs commises au pro-
were made at his trial he becomes entitled to have hises. [&s qu’un appelargtablit en cour d’appel que des

appeal allowed and a new trial or an acquittal, depend- erreurs de dreié eohimises son proes, il a droit
ing on the circumstances, unless the proviso is applied ce que son appel soit accueilli et il a aussi draih”
to annul those rights. The Court of Appeal must con- nouveagPmE un acquittement, selon les circons-

sider the errors against the background of the whole tamcesins que la disposition ne soit appégquour
trial. While a reconsideration of the evidence is  annuler ces droits. La cour d’appel doit examiner les
involved, clearly the inquiry goes far beyond the deter- erreurs en fonction de I'ensemble ek ptboe si
mination of matters of fact. [Emphasis added.] cela comporte un nouvel examen de la preueei-il est
dent que cet examen va bien awad#d’ la étermination
de questions de fait. [Je souligne.]

In Mahoney, the Court applied the proviso to cure  Démahoney, notre Cour applique la disposition

the trial judge’s error (instructing the jury that an  pogparer I'erreur commise par le juge du pro-

adverse inference could be drawn from the es ¢lorsqu’il dit dans ses directives au jury qu'il

accused’s delay in revealing his whereabouts) due  est possible de tirer une conefasiorable du

to the overwhelming weight of the real evidence. fait que l'azcastar@”a révéler ses aflés et
venues) en raison du poids accablant de la preuve
magrielle.

The proper application of s. 686(@)(ii)) was On a Ecemment tra@t’dansR. c. Brooks, [2000] 11

recently addressed R v. Brooks, [2000] 1 S.C.R. 1 R.C.S. 237, 2000 CSC 11, dedarfaonvena-

237, 2000 SCC 11. Writing for the dissent, ble d’appliquer le sous-al. ®3G(L) S expri-

Major J. adopted his statement R v. Bevan,  mant au nom des juges dissidents, le juge Major a

[1993] 2 S.C.R. 599, which precisely outlines the  repaadii& qu'il a fait dans l'aetR. c. Bevan,

threshold for applying the proviso. Major J. con-  [1993] 2 R.C.S. 599, etddfjnitdpréci€ment le

firmed at para. 104 that the task of the appellate  seuil d’application de la disposition. Le juge Major

court is to confirme (au par. 104) que kcte du tribunal
d’'appel est de

determine whether there is any reasonable possibilityeterdiiner s'il existe une possibditfaisonnable que
that the verdict would have been different had the error le verdtcéte different en I'absence de I'erreur en
at issue not been made. guestion.
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Implicit in my reasons iBrooksis my acceptance

of his statement as a proper explanation of the law.
As conceded by the Crown, the proviso should
only be applied where

Les motifs que j'adi¢es danBrooks acceptent

implicitemenersame” comme explication cor-
recte du droit. Ainsi qu’en a convenu lemninist’

public, la disposition ne daite “appligee que

dans les casw"

the evidence is so overwhelming that a trier of fact
would inevitably convict. In such circumstances, depriv-
ing the accused of a proper trial is justified on the
ground that the deprivation is minimal when the invaria-
ble result would be another conviction.

(R v. S (P.L), [1991] 1 S.C.R. 909, at p. 916)

With that in mind, | will examine each of the
errors which allegedly entitles the appellant to a
new trial to determine first the extent of error, and
second, whether the proviso should be applied in
the circumstances of this case. This latter question
involves determining whether there is any reasona-
ble possibility that the jury would have acquitted if
the errors had not been made.

(1) The Extent of the Error in Charging the Jury
on Salf-defence

The trial judge properly identified the three ele-
ments of self-defence for the jury: (1) the existence

of an unlawful assault; (2) a reasonable apprehen-

sion of a risk of death or grievous bodily harm;
and (3) a reasonable belief that it is not possible to
preserve oneself from harm except by killing: see
R. v. Pétdl, [1994] 1 S.C.R. 3. He directed that the

assessment of each of these elements involved

considering first, the accused’'s perception, and
second, the view OfTRANSLATION] “a reasonable

tion”. This is consistent with the simultaneously
subjective and objective nature of the test, as
described irReilly v. The Queen, [1984] 2 S.C.R.
396, at p. 404:

la preuva estpoint accablante que le juge des faits
concluraiefossita la culpabili€. Dans ce cas, il est
jestfE priver 'accus’d’'un proes Egulier puisque
cette privation est minime lorsapseltatrserait for-

engént une autreedlaration de culpabibt”

R(c. S (P.L.), [1991] 1 R.C.S. 90% la p. 916)

Ayant celaa l'esprit, jexamine chacune des

erreurs qui, selon I'appelant, lui donneatutroit °
nouveau eproafin détablir leur ampleur et
ensuiteettgndher si la disposition dogtre
apgigqn’l'espce, c'est-dire, notamment, s'il
existe une possHididhnable que le jury aurait
acquitiiccug si les erreurs n'avaient pa®”
commises.

(1) L'ampleur de I'erreur dans |’exposé au jury

sur la légitime défense

Le juge du proes a correctement indiguau

jury les @léiments de laegitime dfense: (1)
I'existence d'une attagadejli(2) I'appehen-

sion raisonnable d’'un danger de mortesiods I’
corporelles graves; (3) la croyance raisonnable de
ne pas pouvoir se sowstraidanger autrement

gu’en tuant I'assaillant:Riair Pétel, [1994] 1
R.C.S. 3. Il dit, dans ses directivesjafne I

tion de chacun é&rents suppose d'abord la

prise en coneidtion de la perception de l'aceus’
person, an average person, in the accused’s situa-

et ensuite celle du point de vue de «I’homme rai-
sonnable, I'homme moyen, qui se trouve dans la
situation de leec@Etenon@ est compatible

avec la natueela fois subjective et objective du
crire dicrit dansReilly c. La Reine, [1984] 2

R.C.S. 396a’la p. 404:

Subsection (2) of s. 34 places in issue the accused’s

state of mind at the time he caused death. The subsec-

tion can only afford protection to the accused if he
apprehended death or grievous bodily harm from the
assault he was repelling and if he believed he could not
preserve himself from death or grievous bodily harm
otherwise than by the force he used. Nonetheless, his

apprehension must be a reasonable one and his belief

Le paragraphe 34(2) met eretzaudedprit de
Bsaecundmentwil a caus’la mort. Ce paragraphe
neegt’accus” que lorsque celui-ci apgrénde la
mort ou asienl’corporelle graveesultant de I'at-
taque qu'il repousse et lorsqu’il croit qu’il ne peut se
sousteit® mort oua’ une &sion corporelle grave
autrement que par la force qu'il aeerSplodper
hensioeatoiioinsefre raisonnable et sa croyance
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must be based upon reasonable and probable grounds.

The subsection requires that the jury consider, and be

doit se fonder sur des motifs raisonnables et probables.
En vertu du paragraphe, le jury doit se fonder sur ce

guided by, what they decide on the evidence was the

gu'il ertdtjumere de la preuvestfe I'évaluation de

accused’s appreciation of the situation and his belief as

la situation par ¢ atcses perception quaata Eac-

to the reaction it required, so long as there exists an

tion que cette situation exigeait, dans laumasure 0"

objectively verifiable basis for his perception. [Empha-
sis added; underlining in original deleted.]

peuifier cette perception partir d'un criere objec-
___tif. [Je souligne; soulignement dans l'original omis.]

The trial judge explained the objective aspect of
the test to the jury in the following terms:

Le juge duepregplique ainsi I'aspect objectif
du eré’au jury:
[TRANSLATION] Assuming that your deliberations lead eBumons que vosetibérations vous agnenta une

you to answer “yes” to each of these questions [the threeeponse positive ‘chacune de ces questions [les trois
elements of s. 34(2), from a subjective point of view], eléments du par. 34(2), du point de vue subjectif], vous

you must then determine whether the accused’s percep-

tion was reasonable. This is the reasonable person test.
Would a reasonable person, an average person, in the
accused’s situation have had the same perceptions? The

devez enswedepsiodsterminer si la perception de
Badtaitsfaisonnable. C’est le test de 'homme rai-
sonnable. Est-ce que I'homme raisonnable, 'homme
moyen, qui se trouve dans la situatioredautaicus”

reasonable person is not “superman”, but neither is he

eudeawsperceptions. L’homme raisonnable n’est

mentally incompetent. The reasonable person is John or

pas «superman». Il n’est pas nonehiiles onermtal.

Jane Doe, an average person. So, each ele-
ment . . .perception of an unlawful assault, apprehen-
sion of the risk of death, and the belief that it is not pos-
sible to preserve oneself from harm except by killing the
victim must first be assessed subjectively. And by sub-
jective I mean from the accused’s point of view, the

L’homme raisonnable est Jean-Paul tout le monde,
’'homme moyen. Donc, cled&quent, [...] percep-
tion d’'une attaggald| apphension d’'un danger de
mort et croyance qu'’il ne peut pas s’en sortir autrement
qgu’en tuant la victimetr@valle, premerement, du
point de vue subjectif. Et lorsque je dis subjectif, du

accused’s perception. And second, objectively, from the
point of view of a reasonable person. In the three cases,
in the three situations, in other words, in assessing the
three elements that are essential if a defence of self-

point de vue de dadayserception de l'accasEt
etieerxient, d’'une fan objective, du point de vue

de 'homme raisonnable. Dans les trois cas, dans les
trois situationa-diestdans Bvaluation de ces trois

defence is to be available, you must determine what theléments essentiets I'ouverture d’une efense dedgi-

accused’s perception of the relevant facts was and

tefensé, vous devez chercleidSterminer quelle

whether it was reasonable. It therefore involves aretait 1a perception des faits pertinents par I'aeceissi

objective assessment, and so an honest but reasonable

cette peetefitijxisonnable. Il s’agit donc d'une

mistake with respect to whether there was an attack isvaluation objective, I'erreur hoat€, mais raisonnable,

therefore allowed. [Emphasis added.]

relativemeeritexistence d’'une attaque est donc per-

mise. [Je souligne.]

The Court of Appeal held that the trial judge erred

by introducing a reference to “a reasonable person,
an average person, in the accused’s situation” that
was ambiguous and unclear. The appellant sug-
gests that at a minimum the trial judge should have

La Cour d'appel conclut que le juge da proc’

commis une erreur en faisanefareace’
ambigti” vague a”~ «I'hnomme raisonnable,
’lhomme moyen, qui se trouve dans la situation de
I'aceukappelant soutient que le juge du pro-

informed the jury that the ordinary person was es @urait d”au moins informer le jury que cette

infused with the appellant’s individual characteris-
tics.

After reviewing the charge as a whole, | do not Aprés avoir exami@ I'expo®€ au jury dans son
ensemble, je ne crois pas quedisigr de la

believe the lack of precision in the trial judge’s ref-

personne ordiesdie doEe des caraetistiques
particuleres de I'appelant.

14

erence was serious. The trial judge related the hiseférence du juge du pres’soit grave. En fait, le

tory of violence and fear that the appellant suffered
at the hands of the victim to the reasonable person.
When read in the context of the charge as a whole,

juge duepracfait le lien entre lespisodes de

violence et de peur que l'appelant a connus entre
les mains de la victime et la personne raisonnable.
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this part of the directions would have clearly indi- Lue dans le cadre de leexpissdans son ensem-
cated to the jury that the appellant's perception  ble, cette partie des directives aurait clairement
was to be weighed by considering whether a rea-  iedmuwjury qu’il devaitevaluer la perception
sonable person, infused with Charlebois’ experi-  de I'appelant en se demandant si une personne rai-

ence, placed in the circumstances of the night in  sonnabke detl'exgtience de Charlebois, pla-
guestion, would reasonably have had the same peree dans les circonstances de la nuit en question,
ceptions. This was not a case where the jury was  aurait raisonnablement amles perceptions.
misdirected to assess the reasonableness of the Il ne s'agi gamicas o’le jury a reu des
appellant’'s perceptions from the view of an “out-  directives emerselon lesquelles il davaluer
sider”; seeR. v. Lavalleg, [1990] 1 S.C.R. 852, at le caram raisonnable des perceptions de I'appe-
p. 883. lant du point de vue d’'uretkanger»: voirR. c.
Lavallee, [1990] 1 R.C.S. 852a la p. 883.

In Pétel, supra, at p. 14, the Court, unanimous DansPétel, precit, a la p. 14, notre Cour, una-
on this point, concluded that the trial judge cor-  nime sur ce point, conclut que le juge &kl goroc’
rectly charged the jury by saying it should “try to  deru€s directives appropgs au jury en disant
determine how the accused assessed the situation  qu’il devait «charaBégrminer quelleefait
and compare that assessment with what a reasonaevalddtion de la situation par I'acegséta com-
ble person placed in the same circumstances would  pareresgtigationa’ celle qu'aurait faite une
have thought”. This is precisely how the trial judge  personne raisonnabke pliaci's les erfes cir-
proceeded here. The trial judge indicated that the  constances». C’est exactemeoi laldfat, le
jury should assess the reasonableness of Charle- juge dis procoed® dans la msente affaire. Il
bois’ perceptions in light of the previous violence  a indigiie le jury devaievaluer le caraete
experienced by the accused: raisonnable des perceptions de Charlebois en

tenant compte des guedentsepisodes de violence
subis par l'accus’

[TRANSLATION] Would a reasonable person, in the same Est-ce que 'homme raisonnable, dans des circonstances
circumstances, have perceived the events in the same pareilles, aucait lege€vénements de la emie
way? facon?

| suggest that you use the same reasoning when you Et je vowsesdggpoursuivre le emie raisonnement
consider the second element: reasonable apprehension lorsque vous abordereznee dément. L'appe-
of a risk of death or grievous bodily harm. The accused hension raisonnable d’'un danger de moesondes |
used the word fear quite often in his testimony. Does the corporelles graves. &’acauplog’le mot peur bien
evidence demonstrate a history of violence between him souvent danersoignige. Est-ce que la preuve
and Jew? There is certainly evidence of violence on indique un historique de violence entre lef?ell yedt”
two occasions, each one involving a theft. Other than certainement une preuve de violence entreelulil et Jett”
that, is there reason to believe that the accused appre- y a certainement une preuve deavil@leraecca-
hended a risk of death? You have all sorts of evidence to sions, chaque occasdarlaeliiestion du vol. A part
help you. You have the testimony aboutele¥tbu have ca, est-ce qu'il y a raison de croire que l'aecavait
testimony that he was a violent man, an individual who  elpgn@& un danger de mort? Vous avez toutes sortes
was very fond of fighting. You have his criminal record, de preuves pour vous aider. Vous aeezoignages
which, as the Crown pointed out, shows no violent concernaet Jettis avez leethoignages que efait
crimes. You have the period of time for which the un violent, un individu qui aimait beaucoup se bagarrer.
accused had known JettAnd you have evidence of a Vous avez sesgadénts qui indiquent, comme le pro-
relationship that was stormy at times and harmonious at cureur de la Couronne & sauligim crime de vio-
others. lence. Vous avez lenpde de temps pendant laquelle
'accug connaissait Jett’Et vous avez preuve des rela-
tions des fois houleuses, des fois harmonieuses.
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So, in light of all that, you will consider whether he had Damda Tumire de toufcq, vous allez examiner la

a reasonable apprehension of a risk of danger under the guestion de si, il avait ehensfipr raisonnable de
circumstances. And whether a reasonable person, under danger dans les circonstances. Et si I'homme raisonna-
the same circumstances, would have had the same per- ble, dans de telles circonstances, aueaiteepela m”
ception. [Emphasis added.] ception. [Je souligne.]

Having completed his description of the violence  Ayant teensia'description des incidents violents

between the appellant and the victim, the trial  survenus entre I'appelant et la victime, le juge du

judge quite clearly directed the jury to consider, peo@, de feqn assez claire, exherle jurya

“in light of all that”, the reasonableness of the examireltadumere de touta» le caraefre rai-

accused’s perception and whether an ordinary per-  sonnable de la perception de Eatxgsiestion

son, in the same circumstances would have had the de savoir si une personne ordinaire daresles m”

same perception. In my view, this is a proper  circonstances aurait emla pgrceptiorA mon

approach to the application of s. 34(2). avis, il s'agidlune fapn correcte d’examiner
'application du par. 34(2).

The appellant relies opavallee, supra, for sup- L’appelant se fonde sur I'atLavallee, précite, 16

port. In my view, that case has no application here.  pour soutenireteatfui'sA mon avis, cet aat’

In Lavallee, the Court found that in applying the  ne s’applique pas end@&sPDans avallee, notre

objective part of s. 34(2) in the context of battered  Cour conclut qu'il est inapmrdans le cadre du

woman syndrome, the reference to the “ordinary  syndrome de la femme battue, d'appligpar-"

man” was inappropriate (at p. 874): tie objective du par. 34(2fésenicea’l'<homme
ordinaire» & la p. 874):

If it strains credulity to imagine what the “ordinary S'il est difficile d’imaginer ce qu'un «homme ordi-
man” would do in the position of a battered spouse, it is naire» ferkdt place d'un conjoint battu, cela tient
probably because men do not typically find themselves probablement au fait que, normalement, les hommes ne
in that situation. Some women do, however. The defini- se trouvent pas dans cette situation. Cela arrive cepen-
tion of what is reasonable must be adapted to circum-  aaattaines femmes. La&fitition de ce qui est rai-
stances which are, by and large, foreign to the world sonnable doiettenadaéa des circonstances qui,
inhabited by the hypothetical “reasonable man”. somme toute es@mgsres au monde habipar I'hy-

pothétique «homme raisonnable».

It was conceded by the appellant that the relation-  L'appelant admet que la relation entre lui et la vic-

ship between the appellant and the victim here is  time erebesest &S diférente de celle de I'af-

quite distinguishable from that presentLiavallee.  faire Lavallee. Accueillir le pourvoi pour ce motif

To allow the appeal on this ground would be to  reviendradégitimer une extension de la pest’

legitimize an extension dfavallee that is not justi-  dé.avallee que ni les faits ni les principes ne justi-

fied on the facts or in policy. While we have fient. Bien que nous ayons assoupli I'exigence

relaxed the requirement of imminency of the threat  d’imminence de la menace dans l'analyse de la

in the self-defence analysis particular to batteredegitifhe d&fense dans le cas des femmes battues en

women, on the basis of expert evidence outlining  nous fondant swenhesgtiages d’expersnon-

the unique conditions they face, there is no justifi-cant, la situation particidie dans laquelle elles se

cation for extending its scope further on the evi-  trouvent, il n’y a pas lieletBedre davantage la

dence presented in this case. persur le fondement de la preuvegarte en
I'espece.

Finally, the appellant also argues that the jury Finalement, I'appelant soutient que le jury a’
was misdirected on the critical third element, cueles directives errees quant au troemeelé-
whether the accused had an honest but mistaken  ment essentie;difesta’ question de savoir si
belief that he had no other option except to kill.  l'aecuzOyait sinerement, maisa “tort, qu'il
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The appellant contends that the trial judge did not  n’avait d'autre choix que de tuer. L’appelant pr’
clearly set out that, if the accused’s perception was  tend que le juge des prac’pas clairement
honestly and reasonably held, it would satisfy the  ingliqué, si la perception de I'aceustait sin-
requirements of s. 34(2) even if the perception wasere et raisonnable, celepdndraita’ I'exigence du

in error. The following passage from the charge  par. 34@nensi la perceptioatait erroee. Le
demonstrates that the trial judge perfectly under-  passage suivant ded'@xpagy montre que le

stood his task: juge du preg a parfaitement compris kctie qui
lui incombait:
[TRANSLATION] There is evidence that at the moment Il'y a une preubeffet qu’au moment w'accu€ a

when the accused shot the victim, he believed that an e stir’la victime, il croyait qu’une attagetait immi-

attack was imminent. It may be that you will find that nente. Vous trouverezepreujie la perception de

the accused’s perception was mistaken. Even if the I'acttast en erreur. e si la perception de l'ac-
accused’s perception was mistaken, but you believe that e étag 'mal fonée, mais si voustés d’avis qu'il fut

he still acted reasonably, he is entitled to be found not raisonnable geane, ha le droit défre troue non

guilty, as long as the force used meets the requirements coupdblenndition que la force applieg rencontre

of 34(2), that is, that he could not otherwise preserve les exigences de 34(2)ydiresgu’il n'aurait pu se
himself from death than by killing the victim. [Emphasis soustraire autrement qu’en tuant la victime. [Je sou-

added.] ligne.]
This direction is consistent with the seminal direc-  Cette directive est compatible avec la directive fai-
tion given inRellly, supra, at p. 404: sant autogitionree dans l'aetReilly, précit, a la

p. 404:

Since s. 34(2) places in issue the accused’s perception Etant done’que le par. 34(2) met en cause la percep-

of the attack upon him and the response required to meet tion de dammusérnant I'attaque dont il a fait I'ob-

it, the accused may still be found to have acted in self- jet, ainsi quadtior requise pouepondrea’ cette

defence even if he was mistaken in his perception. Rea- attaque, on peut encore conclure crie Gagarsia

sonable and probable grounds must still exist for thisegitihe dfense mie si sa perceptioetdit fauseé.

mistaken perception in the sense that the mistake must Celle-ci doit qeamel $8"fonder sur des motifs rai-

have been one which an ordinary man using ordinary sonnables et probables en ce sens qu'il doit s’agir d’'une

care could have made in the same circumstances. erreur qu'un homme ordinaire prenatadésns”
normales aurait pu commettre dans lesmma$ circons-
tances.

The appellant also argues that the jury should have  L’appelant soutient en outre que le juryuaurait d”
been directed that there is no formal obligation to  recevoir une directive selon laquelle il n’existe pas
retreat from one’s home. In the precise circum-  d’obligation formelle de fuir son domicile. Vu les
stances of this case in view of the general allega- faits particuliers deskente affaire et I'allja-
tion made, | do not think it is necessary to deal tieréggle qui est faite, je ne vois pas kces-
with the broader issue. The accused and victim did e dsattraiter de cette questioargfale. L'accus’
not live together. The issue here is whether there et la victime ne vivaient pas ensemble. La question
was a reasonable possibility of retreat at the time  qui se pose est de savoir s'il existait unegossibilit”
of the homicide. raisonnable de fuir au moment’bomicide a€te

commis.

A review of the trial judge's charge demon- L'examen de I'expos’du juge au jury montre
strates that any errors in the charge on the issue of  que les erreurs, s'il en est, dans les directives sur la
self-defence caused minimal prejudice and, conseegititfie dfense ont caesin pgjudice minime. Je
quently, | would follow the lead of the majority  suivrais donc la voieegapar la majorit’de la
of the Court of Appeal and apply s. 686. | accept  Cour d’appel et appliquerais I'art. 686. J'accepte le
the respondent’s position that the reference to  point de vue de Emtimlon lequel leeférence
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“a reasonable persa..in the accused’'s situa- a «’'homme raisonnable [...] dans la situation de
tion” was not so incomplete as to create a substan-  I'asauig’st pas incometé au point de egr un

tial wrong or miscarriage of justice. Taken as a  tort important ou une erreur judiciaire grave. Pris
whole, the charge could not have given the jury the  dans son ensemble, d'@pgsfy n'a pas pu
impression that they were to consider the reasona-  donner asxl'jorpression qu'ils devaient exa-
bleness of the appellant’s perceptions from the per-  miner le esaetisonnable des perceptions de
spective of the hypothetically neutral reasonable  I'appelant en smnplaju point de vue de

man, divorced from the appellant’'s personal cir- I'homme raisonnable etgptément neutre, en
cumstances. faisant abstraction de la situation personnelle de
laccuss.

(2) The Extent of the Error Related to the Expert  (2) L’ampleur de I'erreur quant au témoignage
Testimony d’ expert

Dr. Lafleur is a psychiatrist who was called by Le D Lafleur est le psychiatre que I'appelant ad
the appellant to offer an expert opinion that the e cbmme émoin expert pouetablir qu’il souf-
appellant was suffering from acute anxiety at the frait detBxdige lorsqu’il a fait feu. Il est le
time of the shooting. He was the last witness to  derei@oin entendu. L’'appelant souligne que le
testify. The appellant emphasized the failure of the  juge dieprmo@ pasasung comme il se doit le
trial judge to properly summarize Dr. Lafleur's entoignage du DLafleur et qu’il n’a pagtabli de
evidence and to relate it to his defence. Both the lien entent@dhage et seefEnse. Tant le juge
dissent and the majority of the Court of Appeal dissident que les juges majoritaires de la Cour
were of the view that the charge was somewhat d’'appel sont d'avis que Eexpgsfy comporte
defective in those respects. As the following dem-  des lacumesegards. Comme le montre ce qui
onstrates, the majority of the Court of Appeal very  suit, les juges majoritaires de la Cour d’appel ont
properly decided that s. 686(f)(ii) should eu raison deetider que le sous-al. 686)(ii)
apply. doit s’appliquer.

(i) The Summary of Dr. Lafleur's Testimony () Lesung du Emoignage du DLafleur

The judge must squarely put before the jury the Le juge doit clairement psenter au jury leslé- 20
essential elements of the evidence that can support  ments de preuve essentiels suscetpijielelad’”
the accused’'s defence. Here, the appellant conefende de l'acces”En I'occurrence, I'appelant
tends the trial judge erred in two respects: first, in  soutient que le juge des@dait deux erreurs:
failing to summarize Dr. Lafleur's evidence, and l'une, en mesumant pas leemoignage du
second, in unfairly discounting Dr. Lafleur’'s testi- " Dafleur; l'autre, en diminuant injustement la
mony by over-emphasizing the fact that his opin-  valeurednotgnage du DLafleur en insistant
ion was not based on all the relevant evidence. trop sur le fait que son optiaih pas fondé

sur tous leeléments de preuve pertinents.

In my view, these allegations do not reveal a A mon avis, ces ajations neavélent pas une 2
serious miscarriage of justice. On the first com-  grave erreur judiciaire. En ce quia lagire-
plaint, a review of the charge as a whole demon- erenplainte, I'examen de I'exp®sau jury pris
strates that the trial judge detailed Dr. Lafleur's  dans son ensemble montre que le jugeslaproc’
evidence on several occasions. In fact, the charge plusieurs reprises, domdes étails sur legmoi-
is replete with references to his testimony, which, |  gnage du.dlleur. En fait, 'expos” au jury
repeat, was the last one heard and fresh in the regorggédencesa son €moignage, qui, je le
memory of the jury. | also do not accept that the epeté,€tait le dernier entendu etait frais dans la
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trial judge’s insistence on what Dr. Lafleur did not emmire des j@s$. Je n'accepte pas non plus I'ar-

consider caused serious prejudice to the appellant.  gument selon lequel le fait que le jugesiu proc’
insiste sur ce que le'Dafleur n'a pas pris en con-
sidération a cawesun pegjudice gravea l'appelant.

The trial judge first referred to Dr. Lafleur's tes- Le juge du proes a d’abord mentioene £moi-
timony early in his charge, when directing the jury  gnage @l dlleur au @but de son expesau
on the assessment of expert evidence. Immediately  jury, lorsqu’il s dmmdirectives sureValua-
prior to an adjournment, the trial judge summa- tion de la preuve d'expert. Juste avant I'ajourne-
rized the basis of Dr. Lafleur’'s opinion as follows:  ment, ileguri® le fondement de I'opinion du
Dr Lafleur de la fagn suivante:

[TRANSLATION] You must, in my view, weigh the testi- Vous avenon avisa'peser avec beaucoup de soin, le
mony of Dr. Lafleur with great prudence because theemoaignage du DLafleur parce que les conclusions du
conclusions of Dr. Lafleur were contested during Crown T L&fleur sont contes€s dans la #se de la Couronne.

arguments. In many cases, Dr. Lafleur alluded to state- Dans bien des cad,diteDr a fait allusiona des
ments obtained from a whole series of persons who tes-eclamtions obtenues par toute ueeiesde personnes
tified before you, but, on the other hand, there are cer- quieombi¢jr€ devant vous, mais par contre, il y a
tain other things which he did not examine at all. certaines autres choses qu'il n'avait jamaigeansult’

Particularly, the 911 cassette. | would also mention the Notamment, la cassette de 911. Notamment, les photo-
photographs and the plan of the apartment. Nor did he graphies, le plan de I'appartemengtditneons’ plus

take any interest in the position of the victim when adresk position de la victime dans uaealuation
assessing something which went to the very heart of the qui aetdwh tes pes a la d&fense dedgitime
argument of self-defence. efEnse.

| am not stating any opinion on the value of his testi- &enpts aucune opinion sur la valeur de sanadi-
mony. That is up to you to decide, but certainly you gnage, a'esius de éCider, maisvidemment, vous
must look not only at the information he addressed but devez regarder non seulementdes doxqielles il
also at those things he did not consider in reaching his s’est @dmmaisegalement les choses qu’il n'a pas
conclusion. regaets pour arrivea sa conclusion.

This direction was clearly proper. As directed in  Cette directive est manifestement aggpropri’

Lavallee, supra, at p. 896, “[tlhe judge must, of = Comme I'exige l&trrLavallee, précite, a la

course, warn the jury that the more the expert p. 896, «[lJe juge doit, lniefasé comprendre

relies on facts not proved in evidence the less  au jury que plus I'expert se fonde sur des faits non

weight the jury may attribute to the opinion.” etablis par la preuve moins la valeur probante de

| would add that the corollary is also true: the more  son opinion sera grande.» J'ajouterais que le corol-

the expert fails to consider relevant facts, the less laireegalerment vrai: plus I'expert omet de

weight the jury may attribute to the opinion. prendre en censibn des faits pertinents,
moins le jury peut accorder de poalson opinion.

The appellant argues that the trial judge unnec- L'appelant soutient que le juge du pesca
essarily repeated the shortcomings of the evidenepétd’inutilement les faiblesses du fondement pro-
tiary foundation of Dr. Lafleur’s report. This con-  batoire du rapport dldleur. Cette pfention
tention is based on the comment made by the trial  eseéoadf le commentaire que le juge du pro-
judge upon resuming, after the above notedes & fait lorsqu'il a repris leeahce, am@s I'ajour-
adjournment: nement:

[TRANSLATION] Before the adjournment, | was in the Avant I'ajournementajs en train de vous avertir que
process of cautioning you that, particularly with respect notamment sur egtakeiation du d@moignage du

to the testimony of Dr. Lafleur, it was important that ' Iafleur, il y a lieu de cons@éer non seulement ce
you take into account not only what he considered, but qu'il a pris en ecatsieh, mais ce qu'il n'a pas pris
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what he failed to consider. Dr. Lafleur offered an opin- en cenafih. [Le] D Lafleur a€mis une opinion sur
ion with respect to the state of mind of the accused at etatld’esprit de 'accesau momentwTlincident s’est
the time the incident occurred with the aim of support- produit, dans le étatydi” la petention de I'accues”
ing the claim of the accused, that he apprehended an qu’il avagthame¥ I'imminence d’'une attaque.
immediate assault.

The fact that Dr. Lafleur did not ask any questions as to Le fait quellafleur n'était pas ou ne s’est pas pos’
whether or not the victim was sleeping, whether the des questions pour savoir si la victime dormait, si les
lights were on or off, nor whether or not the victim was knesetaient ouvertes ou feams, n'a pas pesine
even aware of the accused’'s entry. That he was not question sugd;estir’ si oui ou non, la victimegait
aware that the victim was stretched out on his stomach au courant dedatev’accus.” Qu'il n'était pas au
on the sofa. Nor saw the photos. He was not aware of courant que la atdibeenduea plat ventre sur le
the “blow with the butt of the gun”. These are all factors sofa. N'a pas vu les photastalt pds au courant du
which you might want to consider in deciding what coup de crosse, sonetpeut€s facteurs que vous
weight you wish to attach to the opinion of Dr. Lafleur voulez cansidén dcidant quel poids vous allez atta-
relating to the perception of the accused. heopinion du D Lafleur sur la question de la per-
ception de l'accues”

In my view, the repetition of directions made  Selon moi, le faitegéter les directives doees
before the break was unnecessary. | note, however, avant la pause est inutile. Je fais remarquer toute-
that in his first sentence, the trial judge properly  fois que, dans saepeeptirase, le juge du pro-
warned the jury that in assessing Dr. Lafleur’'s evi- es a'eu raison degwénir les jues qu’enevaluant
dence, they should consider both what he consid- emfeoignage du DLafleur, ils devaient tenir
ered and what he did not. compte tant de ce que celui-ci a pris enecansid”

tion que de ce qu'il n'a pas pris en comsation.

(iiy The Failure to Relate Dr. Lafleur's Testi- (il L'omissionetigblir le lien entre leethoi-
mony to the Elements of Self-defence gnage du_dfleur et leseléments de la

legitime défense

In R v. G. (RM)), [1996] 3 S.C.R. 362, at DansR. c. G. (RM.), [1996] 3 R.C.S. 362, au 24
para. 9, our Court recalled the long accepted rule  par. 9, notre Cour agdpmglectablie de lon-
that: gue date:

In the course of giving directions to a jury, it is essen- Lorsqu’il donne des directives au jury, il est essentiel
tial that the trial judge outline for them the theory or que le juge dwepresume la thse ou la position de
position of the defence and refer the jury to the essential efemsé et qu’il mentionne letéments essentiels qui
elements bearing on that defence in such a way that it influent sur etdtesel'de f=gn a permettre au jury
will ensure the jury’s proper appreciation of the evi- de bienexgria preuve.
dence.

The appellant asserts that the trial judge did not L'appelant affirme que le juge @&s pracpas

specifically relate Dr. Lafleur’s evidence to the rel-  expeesmitetabli de lien entre leethoignage du

evant elements of self-defence. This was the heart' Lalleur et lesléments pertinents de laditime

of the dissent in the court below (at p. 433): efegise. Cecetait au cceur de la dissidenada
Cour d'appel (au par. 69):

...as my colleague notes, the judge did not reviewTRAQUCTION]. .. ainsi que mon catgue le fait remar-
uncontradicted expert evidence called in support of quer, le juge n'a@amie le £Emoignage non con-
that defence. Still less did he relate that evidence to the e test'expert convoquau soutien de ce moyen de
component of self-defence upon which it bore — the efedSe. Encore moins a-t-établi le lien entre ce
temoignage et @lément de la dgitime dfense sur
lequel il reposait — le caraa®e raisonnable de la per-
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reasonableness of appellant’s perception that he was act- ception de I'appelant selon laquelle il aggsait en I’
ing in self-defence. timeedénse.

The trial judge connected Dr. Lafleur's evidence to  Le juge duegr@etabli le lien entre leethoi-
the elements of self-defence on several occasions, gnageldfl@ur et leseléments de laeitime
although he did not specifically announce each efedSea’ plusieurs reprises, enfe s'il n'a pas
time that this is what he was doing. Even if the  chaque fois exymness @cla€ que c’est en fait
trial judge could have expressed himself more ce qu'il fais@mMsi le juge du pres aurait pu
clearly, “a standard of perfection is not the test  s’exprimer denfglus claire, «la norme qu’ap-
when an appellate court reviews a jury charge”  plique une cour d’appel qui examine um &axpos”
(R v. Malott, [1998] 1 S.C.R. 123, at para. 15). In  jury n’est pas celle de la perfecRoo»Malott,
R.v. Jacquard, [1997] 1 S.C.R. 314, our Courtrec- [1998] 1 R.C.S. 123, au par. 15). Raks
ognized at para. 2 that while there is an entitlemeniacquard, [1997] 1 R.C.S. 314, notre Cour recon-
to a properly instructed jury, “[tlheresi..no  n& (au par. 2) que, erie si le droita’un jury
requirement for perfectly instructed juries” ayantueles directives appropgs existe, «[i]l
(emphasis deleted). One must accept that it is not  n’existe [...] aucune obligation que les directives
incumbent on the trial judge to make an argument  au jury soient parfaites» (soulignement omis).
for the defence or to fashion the most favourable  Force nous est d’accepter qu'il n'incombe pas au
charge to the defence; s&ev. Dickhoff (1998), juge du praxs de peSenter un argument favorable
130 C.C.C. (3d) 494 (Sask. C.A)). a la dfense ou un expesau jury qui profitea’

celle-ci (voir R. c. Dickhoff (1998), 130 C.C.C.

(3d) 494 (C.A. Sask.)).

As reproduced previously, in explaining the sig- Tel qu’en fait foi le passage rappomlus haut,
nificance of Dr. Lafleur's evidence to the defence, en expliqguant l'importanceenwighage du
the trial judge correlated his evidence with the first " LBfleur pour la dfense, le juge du pres aeta-
element of self-defence, the apprehension of an  bli un lien entremaigtiage et le premielé-
immediate attack: ment de laditime dfense,a’ savoir la crainte

d’'une attaque imediate:

[TRANSLATION] Dr. Lafleur offered an opinion with [Le] DLafleur a€mis une opinion surdtat d’esprit de
respect to the state of mind of the accused at the time the kaecusioment w T'incident s’est produit, dans le
incident occurred with the aim of supporting the claim betayéer la petention de I'accues”qu'il avait appe-
of the accused, that he apprehended an immediate eHhémdiinence d'une attaque.

assault.

By highlighting that Dr. Lafleur's assessment of En mettant en relief le fait gualdation du

the appellant’s state of mind supported the appel- ' Ldfleur de I8tat d’esprit de I'appelamtayait la

lant's fear of an imminent attack, the trial judge crainte de I'appelant d’'une attaque imminente, le
described the essence of the expert testimony and  juge des@a@Lrit I'essence dwethoignage de

the defence purpose behind calling it. Moreover, in  I'expert et 'objectif rechgrahla éfense en le
discussing the third element of self-defence, faisant entendre. De plus, en parlant elmeroisi’
whether the appellant had a reasonable belief thaiément de la dgitime dfense, I'existence de

he had no other option but to use force, the trial  motifs raisonnables de croire qu’il n'y avait pas

judge again referred to Lafleur’s testimony: d’autre choix que le reeoladorce, le juge du
procgs a une fois de plus eitle Bmoignage du
Dr Lafleur:

[TRANSLATION] The belief that one cannot preserve one- La croyance qu'on ne peut pas s’en sortir autrement

self otherwise than by killing the assailant, reasonable qgu’en tuant I'agresseur, croyance raisonnable. Croyait-il
belief. Did he believe that the only way to preserve him- que la seada fig s’en sortietait de tuer la victime?
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self was to kill the victim? That is the first question you Vous allez vous demander cette question en premier. Et
are going to ask yourselves. And of course, to help youevidemment, pour vous aider, vous avez la preave °

you have the evidence that Réctvas in his room. The I'effet que Pechtait dans sa chambre. Les Lalancette
Lalancettes were in apartment 3. The door that was ietaierit dans I'appartement 3. La porte etait dans le

the hallway was accessible even before entering the liv- corgtiit accessible avantemie qu'on arrive au

ing room. Yes, it's true, Dr. Lafleur talked about a cli- salon. Oui, c’est exact, lafldur a pa”d'un climat
mate of fear, but do not forget his testimony that the de peur, mais n'oubliez pamsagntge 1'effet que
accused realized that killing someone was morally and I'ecéadisait que tuer quelqu’wetdit moralement et
legally wrong. There is no question in this case of aegalément mauvais. Ce n'est pas une question ici de
mental disorder in any sense. troubles mentaux en aucun sens.

The appellant contends that in connecting L’appelant soutient g@@édaissant un lien entre
Dr. Lafleur's evidence with the plainly irrelevant  lentdoignage du DLafleur et la question mani-
issue of mental disorder, the trial judge improperly  festemented” de pertinence du trouble mental,
discounted its value. | do not believe this narrow le juge duegra@ tort, diming la valeur de ce
claim is very significant. In my view, the trial erioignage. Je ne crois pas que ceteteption
judge simply reminded the jury that Dr. Lafleur's  partieddi” ait beaucoup d’importancé& mon
evidence of the appellant’'s fear was relevant in  avis, le juge depmcimplement rapgelau
their consideration of this element of self-defence.  jury quen®ignage du DLafleur sur la crainte
The fact that afterwards he dismissed irrelevant  de I'appetaittpertinent pour ce qui est de leur
issues has little significance, especially when the  prise en evasai de ce¢lément de ladgitime
charge is looked at as a whole. efelise. Le fait qu'il ait par la suite regdEs ques-
tions non pertinentes a peu d'importance, surtout
lorsque I'expoe’au jury est pris dans son ensem-
ble.

Finally, | note that the trial judge recognized Finalement, je souligne le fait que le juge difS
that Dr. Lafleur's testimony was relevant to the  m®ceconnd’que le €moignage du DLafleur
presence of the premeditation required for a con-  est pertinent guatistence de la priédita-
viction of first degree murder. He stated: tion qui estexigbur une etlaration de culpabi-

lite de meurtre au premier degil dit:

[TRANSLATION] Perhaps Dr. Lafleur’s testimony would Paitte ici le €moignage du docteur Lafleur serait
be useful in this respect. If you accept the state of anxi- utile dans ce sens. Si vous aetaptéani€t® dont
ety described by the accused and Dr. Lafleur in their tes- en®igr€ l'accug€ et dont a @moigré le docteur
timony, you will perhaps ask yourselves, could he, the Lafleur, vous allezfpeutsus demander, pouvait-il,
accused, in that kind of state, weigh and analyse the lacdasis un tedtat, peser eefléchir sur les avan-
pros and cons of killing Jet® tages etabavantages de tuer &éett’

By finding him guilty of second degree murder, Eacldrant I'appelant coupable de meurtre au
the jury accepted that there existed a reasonable afeaxdegs, le jury a admis I'existence d'un
doubt that the appellant had premeditated the mur-  doute raisonnable aguanpgméditation. La

der. The trial judge’s reference to Dr. Lafleur’s tes- eférénce du juge du pres’ au ¢moignage du
timony supported the appellant’'s position that it " LUafleur étaye la petention de I'appelant selon
was only in his state of anxiety that he was incapa-  laquelle c’est uniquement lorsqu’il est deats un ~
ble of weighing and analyzing his decision to act.  d'ae#xgu’il est incapable de peser et d’analyser
The trial judge’s acknowledgment that Dr. sidion d'agir. Le fait que le juge du pescait
Lafleur’s evidence, if accepted, would cast doubt  reconnu querleighage du DLafleur, s'il était

on the appellant’s ability to weigh alternatives is  admis, jetterait un doute sur la eamappe-
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another tie between the evidence and the third ele-  lant de peser les autres choix qui saffaaient °
ment of self-defence. est un autre lien entretedignage et le troisime
élément de ladgitime dfense.

The foregoing passages of the jury charge Les passages @mdents de I'exp@s’au jury
demonstrate that the errors in the trial judge’s sum-  montrent que les erreurs commises par le juge du
mary and handling of Dr. Lafleur's testimony pescdans soresunt et la faon dont il a trag”
caused minimal prejudice. The trial judge directed efadignage du DLafleur ont caus’un p€judice
the jury to consider the climate of fear described  minime. Le juge degeodona’au jury comme
by Dr. Lafleur in their deliberations and repeated  directive de prendre enematisid, au cours de
on numerous occasions his evidence that the appel- dibgrdfions, le climat de peuredit par le
lant was in a state of anxiety at the time of the ' Lfleur et a epét a plusieurs reprises son
shooting. By pointing to Dr. Lafleur's evidence, entbignage selon lequel I'appelagiiait dans un
the trial judge ensured that his testimony would bestat d'anx&€té lorsqu’il a fait feu. En attirant I'at-
considered during the discussion of each of the ele-  tention méggnage du OLafleur, le juge du
ments of self-defence. pres Vveillaita ce qu'il soit pris en consdation

lors de la discussion de chacun éé#srients de la
legitime dfense.

That being said, | agree that it would have been Cela dit, jadmets gu’il auraiéte pi€férable que
preferable for the trial judge to expand his com- le juge duegrapprofondisse davantage ses
ments on the details of Dr. Lafleur's testimony, = commentaires suenmighage du DLafleur,
as was suggested in the majority reasons of comme l'a mdgyuge Beauregard dans les
Beauregard J.A. (at p. 424): motifs de la mago(du par. 25):

[TRANSLATION] It would have been preferable, after Ut&¥ peférable qu'apes avoir dit au jury que la
having stated to the jury that Charlebois relied on self- esdtde Charlebogtdit la Egitime dfense, le juge rap-
defence, that the judge refer the jury to the opinion of pelle au jury I'opinion du psychiatre Lafleur suivant
the psychiatrist Lafleur further to which, when he pulled laquelle, lorsqu’il @ ftharlebois souffrait d'une
the trigger, Charlebois was suffering from chronic anxi-  e@xchronique devenue agar l'arrivée de Jedt”
ety which became acute by the arrival of deit” his chez lui, I'incident du couteau et l&g@nce, au su de
home, the knife incident and the presence and discovery e, detf’arme dans I'appartement. Ainsi, avant de trai-
by Jet€ of the gun in the apartment. Thus, prior to deal- ter de ce qui affaiblisgaitdegtiage du psychiatre, le
ing with the weak points of the psychiatrist’'s testimony, juge en aurait entegtraspects positifs.
the judge could have shown the positive aspects.

| agree with Beauregard J.A. in that | remain con-  Je suis d’accord avec le juge Beauregard en ce
vinced that the failure to fully detail Dr. Lafleur's  sens que je demeure convaincuesi’bgxpog’
evidence, in light of the whole charge and the pris dans sadotalil preuve accablante, que le
overwhelming evidence, did not cause significant  fait de ne pas reprendetagned€moignage du
prejudice to the accused. When assessing whether Lafl2ur n'a pas cawstn pegjudice importanga’
the proviso should be applied, the ultimate ques- l'aezcl®rsqu’il s’'agit d8valuer s'il y a lieu
tion is whether there is any reasonable possibility  d’appliquer la disposition, l'ultime gquasten
that the verdict would have been different absent  poser coassgelémander s'il existe une possi-

the error. It was argued that where the defence is ebdisonnable que le verdict ez difféerent en
difficult, there is no room for error on the part of  I'absence d’erreur. On soutient que, dans les cas 0"
the judge. However, where the defence is difficult, il est difficile de produire efensk, aucune

it is less likely that the defence would be made out.  erreur n'est permise de la part du juge. Toutefois,
| see no legal justification for a different standard  quandefardse est difficile, il est moins probable

to be applied where the accused simply raises an  aussi qatelese soiefablie. Je ne vois pas de

~
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unlikely defence. In my view, the law applies inva- justification en droit pour appliquer une norme dif-
riably in all situations. Absent an error in the han- erefite lorsque l'acces’se contente d’invoquer
dling of Dr. Lafleur's evidence, the verdict would  unefatise peu vraisemblabld& mon avis, le
in my view have remained the same, and hence |  droit s'applique deertze rf€on a toutes les
agree with Beauregard J.A.'s conclusion that it did  situatiomsn®én I'absence d'erreur dans le trai-
not result in a substantial wrong or miscarriage of  temenechwijnage du DLafleur, j'estime que
justice to the appellant. Thus | conclude that this is  le verdict atéale méme et je suis par cams’
an appropriate situation for the application of the  quent d’accord avec le juge Beauregard pour con-
proviso. clure qu’ il n’en est pagsiul€ un tort important
ou une erreur judiciaire grave pour lI'appelant. Je
juge qu’il s'agit B d'un cas auquel il convient
d’'appliquer la dispositioneparatrice.

(iii) Character Evidence (iii) Preuve de moralit’

It is argued that the relevance of the accused’s On soutient que le juge du pexca limi€ la per- 29

evidence that he was peaceful and non-violent was  tinencenthigfiage de I'accesselon lequel il
restricted by the trial judge to the sole issue of sup-  est calme et non adeerselule question d'ap-
porting his credibility. This is not entirely accurate.  puyer sadibilité. Cela n'est pas estément
The trial judge did refer to the relation between the  exact. Le juge daspeomentionsmle lien entre
appellant's good character evidence and his la preuve de bonne endalitappelant et sa
defence that he was not a type of person capable oéfensé selon laquelle il etait pas le genre de per-
committing a murder: sonne capable de commettre un meurtre:

[TRANSLATION] Mr. Bordeleau presented evidence that ifaBordeleau a psent” une preuve assez, par de
was quite, through a number of witnesses, | should nombrewroins je pefere dire, par de nombreux
rather say, evidence through a number of witnesses, asmoins, sur la moraétde I'accus. Effectivement, c’est
to the accused’s morals. Actually, it was in the nature of une preuve deepardetlaccus” Le but de cette
character evidence. The aim of this evidence was to pre- petaivelé pesenter I'accis’comme quelqu’un qui
sent the accused as being someone who is peaceful and est paisible et non violené h&an@ipas que c'est
non-violent. The accused does not deny that he shot the lui gaj endirs la preuve de carad aeté pesente
victim, but character evidence was presented firstly, in ptayet, en premier lieu, lagiention que l'accus’
support of the appellant’s claim that he had acted in agissapaimié dfense et deugimement, eta relg
self-defence, and secondly, and this is related to the first cette prengre partie, que I'accaesh’est pas une per-
point, that the accused was not a person of such a char- sonne dareadactommettre une telle infraction.
acter that would lend itself to committing such a crime.

He only mentioned this once, however, and there- Il a fait cette remarque seulement une fois, cepen-

after restricted his comments to the relation dant, et s’en est tenu par la suite au lien qui existe

between the evidence and the credibility of the  entre la preuve etdibitité de I'accus. Sans

accused. Without contesting the essential nature of  remettre en question la nature primordiale des

the two uses of good character evidence in the deux usages de la preuve de bonmedaosalit”

charge to the jury (sele v. H. (CW.) (1991), 68  un exp@sau jury (voirR. c. H. (C.W.) (1991), 68

C.C.C. (3d) 146 (B.C.C.A)), the Crown argues C.C.C. (3d) 146 (C.A.C.-B.)), le emaiptiblic

that the curative provision should be applied. soutient gqu’il y a lieu d'appliquer la disposition
réparatrice.

In my view, the application of the proviso is A mon avis, I'application de la disposition est30
appropriate since this error is of minor significance  ind@étant done” que l'erreur a peu d'impor-
in the context of the charge as a whole and conse-  tanegaed au contexte de I'exgoau jury pris
quently caused little prejudice to the accused. dans sadattlifli’elle a donc caggeu de @~
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Perhaps that explains the fact that the appellant did  juglitacCug. Cela explique pewte le fait
not object on this point at trial, which is a fact that  que I'appelant n'ait pas sodiehjection sur ce
can be considered when determining the gravity of  point lors degréat dont on peut tenir compte
the error; seelacquard, supra, at para. 38. The  pouwatdblir la gravié” de I'erreur; voirJacquard,
focus here is on the reasonableness of the ecipr’au par. 38. La psente affaire repose sur le
accused’s perception that an attack was imminent  emeachisonnable de la perception de I'aecus’
and on his perception that there was no reasonable  gu’une attagumminente et sur sa perception
alternative when he approached his sleeping victim  qu’il n'y avait pas d'autre solution raisonnable
and shot him in the back of the head at close range.  lorsqu’il s’est appiteda’ victime endormie et
The evidence of good character sheds little light on  luieauti® balle derere la €tea faible distance.
this question. This is not a case where the actions La preuve de bonneemtéaldire pas beau-
of the accused are in doubt; rather it is only his  coup la question. Il ne s’agit pas d'unlcas 0"
mental state which is under consideration. Given  doute des actions ded,acess seulement son
the evidence, the argument that the accused couletat d’esprit qui est en causi&tant done’ la
not have committed murder because he was of preuve, 'argument selon lequek'a@ausit
good character has little significance. | am con- pas pu commettre un meurtre en raison de sa
vinced that the verdict would have been the same  bonne reoaalittu d'importance. Je suis con-
if the trial judge had properly directed the jury that  vaincu que le verdict atdi éme si le juge
the appellant’'s character evidence was relevant in  duepragait done’au jury la directive appro-
assessing whether he could have committed mur- eepguie la preuve de moralitle I'appelant est
der. Thus, | would apply s. 686(b)(iii) to cure  pertinente lorsqu'’il est questioreddluer s'’il a pu
the error. commettre un meurtre. Par @m&Ent, je suis
d’avis d’appliquer le sous-al. 686(}jiii)) pour
réparer l'erreur.

(iv) Blood Test (iv) La prise de sang

The Crown’s question in cross-examination La question qu'a peE le ministre public en
which gave rise to this complaint is only tangen-  contre-interrogatoire et qui & dieand cette
tially relevant to the issues in this appeal. The plainte ne se rapporte queodan@idente aux
appellant testified that he had never fired, charged  questions seslelgns le pourvoi. L'appelant
or discharged the firearm before the night in ques-emadigne que, avant la nuit en cause, il n’a jamais
tion. In order to test the veracity of this statement, e &véec I'armeafeu et qu’il ne I'a jamais chaeg”
the Crown asked for a sample of the accused’'s emhatge. Afin de erifier la Bracig de cette
blood to see whether it matched the blood found eclatation, le minigtre public demande wethan-
on Charlebois’ ammunition belt. As | understand tillon de sang de I'aquus voir s'il correspond
the Crown’s position, evidence of a blood match  au sang d@reuv’le ceinturon de cartouches de
would be of some use to the Crown in demonstrat-  Charlebois. Tel que je comprends la position du
ing that Charlebois was lying when he testified he  menéstublic, la preuve d’'une correspondance
had never previously fired, charged or discharged des dehantillons de sang servirait, pour le
the gun. ministte publica dmontrer que Charlebois ment

lorsqu’il dit qu’il n’a jamais auparavant ¢éirdvec le
fusil et qu’il ne I'a jamais chamyou a@charg.

Evidently, since the issue of Charlebois’ prior De touteevidence,etant dona que la question
use of the gun is irrelevant to this appeal, the de l'utilisatioer@ut’e du fusil par Charlebois
Crown’s request was made to undermine the n’est pas pertinente escéedp demande du
appellant’'s denial that he had previously used the  mimspublic visea affaiblir la &négation de
gun and to cast doubt on his credibility. The appel-  I'appelant concernant son usagaiadti fusil
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lant contends that by forcing him to assert, in front a daife douter de saatibilité. L'appelant sou-
of the jury, his constitutional right to refuse the tient qu'en ledotg invoquer, devant le jury,
blood test R. v. Borden, [1994] 3 S.C.R. 145), the  son droit constitutionnel de refuser de se soumettre
judge unfairly tarnished his credibility. a une prise de san@.(c. Borden, [1994] 3 R.C.S.

145), le juge a injustement entacki cedibilité.

In my opinion, even if this refusal had some Selon moi, nefe si ce refus a eu un effet sur E&
effect on the appellant’s credibility, the effect was edibilité de I'appelant, I'effet aurat grande-
greatly diminished by the trial judge’s direction = ment dingimpar la directive du juge du pex’
that no adverse inference could be drawn from the  qu’aucune conclusfaoidble ne peuttfe
refusal. It must also be remembered that when the ee titu refus. |l fauedalement se rappeler que,
appellant decided to testify, he put his credibility  lorsque I'appelargcaktde €moigner, il a mis
on the line R v. Kuldip, [1990] 3 S.C.R. 618). en jeu sadibilite (R. c. Kuldip, [1990] 3 R.C.S.

618).

The Crown concedes that the request was inap- Le minis€re public conede que la demande est34
propriate, but contends that it is cured under s. inap@mepriais il soutient qu’il suffit d’appli-
686(1)p)(iii). In light of the trial judge’s warning,  quer le sous-al. 686](i)) pour rengdier a la
| agree that the prejudice suffered by the appellant  situation. Compte tenu de la mise en garde du juge
was minimal. When considered in the context of  du @p¢é conviens que le gudice subi par
the defence as a whole, it is plainly obvious that I'appelant est minime. Lorsqu’'on I'examine dans
the issue of blood on the gun belt was so removed le cadre @éelesd prise dans son ensemble, il
from the heart of the case that it had very little sig-  est dofait clair que la question du sang sur le
nificance. | have faith that the jury recognized this  ceinturon de cartouches est tekdoigmse du
fact. In my view, this is a clear situation where the  cceur de cette affaire qu’elleea peurd’impor-
proviso should be applied. tance. Je suis convaincu que le jury a reconnu ce

fait. A mon avis, nous sommes clairement ee-pr’
sence d’'une affairewil y a lieu d’appliquer la dis-
position Eparatrice.

(v) Did the Trial Judge Err by Allowing the (v) Le juge du peeca-t-il commis une erreur
Crown to Ask the Appellant to Submit to an en autorisant le reiigiublica’ demander
Examination by a Crown Psychiatrist? a I'appelant de voir un psychiatre choisi par

le minis€re public?

After the request for a blood test was made, the Aprés la demande de prise de sang, on a perrﬁ’é
Crown was allowed to ask the following question:  au mémestublic de poser la question suivante:

[TRANSLATION] Mr. Charlebois, over the course of the Monsieur Charlebois, vous avez au cours deeslerni’

last few weeks, you met Dr. Lafleur, the psychiatrist, semaines reactntdocteur Lafleur, le psychiatre

with a view to preparing your defence. Would you agree dans le butegarpr’votre efense; est-ce que vous

to meet in the near future, at the request of the Crown, a accepteriez darediatnde rencontrea la demande

psychiatric expert named John Wolwertz so as to allow de la Couronne, un expert psychiatre du nom du docteur

the Crown to prepare a second psychiatric opinion? John Wolwertz dans le but que la Couronne confec-
tionne une contre-expertise psychiatrique?

In his charge, the trial judge informed the jury that  Dans son expmfiige explique au jury que I'ac-
the accused was within his rights to refuse the ecudé droit de refuser etfe examin et que,
assessment, and that while no adverse inference agmenrai 'on ne peut en tirer aucuneecirgfce de
to his guilt could be drawn from that refusal, the  culpahill€ refus est pertinent quaatla force
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refusal was relevant to the probative value of the
evidence relating to his apprehension on the night
in question:

[TRANSLATION] By refusing to undergo a psychiatric

probanteeldesents de preuve concernant la
crainte @prduvait au cours de la nuit en ques-

tion:

En refusarse’soumettra un examen par un psychia-

assessment at the request of the Crown, the accused is a latdemande de la couronne, I'accest absolument

absolutely acting within his rights and you cannot and
you must not draw any adverse conclusion as a result of
this refusal. However, given that the accused has sub-
mitted that his apprehension of an immediate attack, or
his perceptia . . . his perception that he felt about to be
attacked as ond o. . hesubmitted as one of the corner-
stones of his defence and he called upon a “shrink” to
support this claim. Under these circumstances, his
refusal to submit to an expert assessment by a Crown
expert is a relevant fact and that is why the question was
allowed. . . . [Y]ou may, without obviously being
obliged to, take the refusal into consideration when
determining the probative value that you are going to
grant to the evidence in connection with the apprehen-
sion of the accused on the night in question.

It has been argued that the trial judge erred by
allowing the Crown to ask the accused whether he

dans ses droits et de ce refus vous ne pouvez pas et vous
ne devez pas tirer awrenedrde culpabiétde sa

part. Cepatdantiona’que I'accus’a mis en ques-

tion sa perceptioendeelice d’'une attaque ou sa

perception, sa perception eqaifl du point dfre
attaqgomme une de . . il aavan& comme une des

pierres angulaires eééessedét qu'il a appelun

«psy» giayer” cette gtention. Dans ces circons-

tamcesA refus 'se soumettra Un examen par un

expert de la couronne est quelque chose qui est pertinent

et c’est pourquoi la quest&@é permise. [. . .] [V]ous

pouvez eségismiment yefre obligg, prendre le refus
en canagidh en dcidant de la valeur probante que
vous allez acadedpreuve portant sur la perception
de l'atasoige en question.

On soutient que le juge da procommis une
erreur en autorisant lemipigdilica demander

would submit to an assessment by Dr. Wolwertz ira I'atcug’ s'il se soumettraia un examen par le
the manner chosen and by instructing the jury that  Wblwertz de la mamife choisie et en indiquant

the refusal was relevant to the probative value of

the evidence. In my view the request for an assess-

ment was not improper as it is conceded that the
Crown was entitled to call a psychiatrist to rebut

the expert evidence presented by the accused.

While it would have been preferable if the question
acknowledged that the Crown had previously
received the accused’s refusal, | reject the view
that coupled with the request for a blood test, this
guestion amounted to a substantial wrong or mis-
carriage of justice.

au jury que leetfiipértinent quard la force
probante de la preuve. Selon moi, la demande
d’'exametaitn’pas inapprome €tant done’
gu'il est admis que le ermigtublic etait en
droit de faire venir un psychiatrefyteurla”
preuve d’expesepte par I'accus” Méme s'il
awedit pieférable de reconmaé dans la ques-
tion que I'acavait Epondu non auparavaata
demande dueminaiblic, je rejette le point de
vue que cette demancdee ajaitdemande de

prise de saeguivauta’ un tort important oa une

erreur judiciaire grave.

The court below was divided on the issue of Les juges de la Cour d'appel sont dassquant
whether, in discussions between counsel and the la question de savoir si, lors des discussions entre

trial judge, the accused had refused to be assessed

by Dr. Wolwertz or by any psychiatrist at all. In
my view, the question of whether the accused's
refusal was limited to a rejection of Dr. Wolwertz
or whether it was a blanket denial of any assess-
ment is of little significance. The jury was only

l'avocat et le jugeedy lfmocue” a refus’de

se faire examiner par M/@wertz ou par tout

autre psychiatraon avis, c’est une question

qui a peu d'importance. Le jury savait seulement

gue l'acomt refue”de voir le D Wolwertz.

Le mieigt public avait le droit de demander que
#amgeumetta Un examen par un expert de
son choix; I'avocat de l'acéwst autoris” a

aware that the accused refused to be assessed by
Dr. Wolwertz. The Crown had the right to ask the
accused to submit to a psychiatric assessment con-
ducted by an expert of its choice; it was open to
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counsel for the accused to question Dr. Wolwertz's ~ mettre en doute letmomoe ‘et I'impartialé”du
qualifications and impartiality. DWolwertz.

In finding that the trial judge improperly En concluant que le juge du pesca eu tort 37
allowed the question, the dissent in the Court of  d’autoriser la question, le juge dissident de la Cour
Appeal acknowledged th&. v. Sveeney (1977), d’'appel reconmadue I'aretR. c. Sveeney (1977),

35 C.C.C. (2d) 245 (Ont. C.A)), allows for the pos- 35 C.C.C. (2d) 245 (C.A. Ont.), permet au minis-
sibility that the Crown may, in appropriate circum- erdpublic, dans certaines circonstances, de mettre
stances, introduce evidence of the accused’s en preuve le fait qued'accekis de voir un
refusal to speak to a Crown psychiatrist; see also  psychiatre choisi par lemipigblic; voir aussi
R. v. Sevenson (1990), 58 C.C.C. (3d) 464 (Ont. R. c. Sevenson (1990), 58 C.C.C. (3d) 464 (C.A.
C.A), and more recenthR. v. Worth (1995), 98  Ont.), et plusscemmentR. c. Worth (1995), 98
C.C.C. (3d) 133 (Ont. C.A), leave to appeal C.C.C. (3d) 133 (C.A. Ont.), autorisation d’'appel
refused, [1996] 3 S.C.R. xiv. As recognized by re®qg1996] 3 R.C.S. xiv. Comme le reconna”
Fish J.A., allowing the evidence of the refusal is le juge Fish, le fait d’autoriser que le refus soit mis
justified as a necessary exception to the accused's  en preuve e#t gsmtifi's’agit d’'une exception
right of silence where the defence has called psy-ecessaire au droit de I'aceudé garder le silence
chiatric evidence. The exception recognizes that dans lesucks difense a fait appel aertioi-
the weight of the Crown's evidence might be gnage d'un psychiatre. L'exception repose sur la
unfairly diminished by the fact that its experts emiSse selon laquelle le poids de la preuve pro-
have been denied access to the accused when the  duite par lermipigblic pourrait se trouver
ultimate issue in question is the accused’'s mental  injustement dimpenule fait que ses experts se
state or condition. IMorth, the Ontario Court of  sont vu refuser I'es& I'accu® alors que l'ultime
Appeal found (at pp. 140-41): question en litige etk d’esprit ou Etat mental

de l'accug. DansWorth, précité, la Cour d'appel

de I'Ontario a conclut ce qui suit (aux pp. 140

et 141):

Having put his sanity in issue, we do not think the TRAPUCTION] Nous ne pensons pas que l|'appelant,
appellant could preclude the jury from drawing an eapavoir fait de sa santmentale une question en
adverse inference from his refusal to speak to the Crown litige, puissecleende jury de tirer une conclusion
psychiatrist. An accused’s right to silence is not abso- efawrable de son refus de parfemun psychiatre du
lute. It is protected in the terms of s. 7, that is, an n@restpublic. Le droit de l'accesde garder le
accused cannot be deprived of his right to silence except silence n'est pas absolu. llegstgorottermes de
in accordance with the principles of fundamental justice. lart. 7, egBte qu’'un accliesne peukefre prive de
Since the appellant put his sanity in issue and had the son droit de garder le silence sautmemioank
burden of proving his mental disorder, we do not think principes de justice fondamEtdatedone’que I'ap-

that the trial judge’s comments contravened the princi- pelant a fait de earsamttlle une question en litige et
ples of fundamental justice. IR. v. Stevenson . . . qgu’il lui incombait de prouver qu’il souffrait d’'un trou-
Morden J.A. specifically approve@®weeney notwith- ble mental, nous ne pensons pas que les observations du
standing s. 7 of th€harter. He wrote at p. 495: juge du pexcaient viad'les principes de justice fonda-

mentale. DandR. c. Sevenson [...] le juge Morden a
expresement approwy T'arrét Sveeney malge l'art. 7
de laCharte. Il ecrit @ la p. 495):

| appreciate that the right to remain silent under s. 7 Je suis bien conscient que le droit de garder le
in all its manifestations does not necessarily have the silence — sous toutes ses formes —eayui pat pr’
identical content and scope of the common law right. I'art. 7 n'a pesssairement le enie contenu et la
In the context of a case such as this, however, | can emeanmporte qu’'un droit de common law. Dans le
think of no reason why the general approacBase- cadre d'une instance comme lagehte, toutefois, je

ney should not be followed. In that case, Zuber J.A., ne vois aucune raison pour ne pas seivia¢heal”
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for this court, noted at p. 251 that the rule relating to  eréggle de I'aret Sveeney. Dans cette affaire, le juge
the right to remain silent was “not so rigid nor so per- Zuber, s’exprimant au nom de la Cour, adaulign”
vasive that it admits no exceptions nor limit”. la p. 251) queddertelative au droit de I'acorigle
garder le silence etait pas «rigide ou ppondrante
au point de ne permettre ni exceptions ni limites».

The fact that irSveeney the accused chose not to  Le fait que damseney I'accus ait choisi de ne
take the stand is not a sufficient basis for distin-  pas companaé suffit pas pour distinguer la
guishing it from the present appeal. Since Sweeney esemte affaire deSweeney. Etant done” que
chose not to testify, the Crown could not have  Sweeney a choisi de meenmigrér, le minigre
directly asked him to undergo an examination. In  public ne pouvait pas lui demander directement de
my view, if a third party can enter the accused’s  subir un exafemon avis, si une tierce partie
refusal in evidence (as iBweeney), it is not  peut mettre le refus en preuve (comme Gars-
improper to allow the Crown to ask the accusecdhey), il n'y a rien d'irréguliera permettre au minis-
directly, where that option is available because theere public de poser la question directenshac-
accused decided to take the stand. As my colleague e, @i$"a l'occasion de le faire du fait que
suggests, the Crown might have directly chal- Il'aecas@cidd de €moigner. Comme le laisse
lenged Dr. Lafleur's evidence by bringing its own  entendre moregad, le minigtfe public aurait
expert to observe the witnesses, including the  pu contester directement la daliéitioignage
accused. However, | know of no authority which  du Iafleur en convoquant son propre expert
obligates the Crown to retain a psychiatrist for the  pour observeretasirts, y compris l'acces’
duration of the proceedings. Toutefoss, ma connaissance, il n'y a rien qui
oblige le minisére publica retenir un psychiatre
pour la duee de l'instance.

In sum, the Crown had the right to counter the En somme, le ministe public avait le droit de
expert evidence used to support the accused’s theefuter’le €Emoignage de I'expert visaatappuyer
ory that he killed in self-defence, and thus the  &potle de I'accus’selon laquelle il a &én Egi-
Crown was entitled to ask the accused whether he  tafensé etfait donc en droit de demander °
would undergo an assessment. The trial judge did  celui-ci s'il accepterait de se soamettexa-
not err in law by instructing the jury that the  men. Le juge dugsoda pas commis d’'erreur de
refusal was relevant to the probative value of the  droit lorsqu’il a ied&gqujury que le refustéit
defence expert's evidence. Even if this were not  pertinent peterrdiner la valeur probante du
the case, this is a situation where s. 688l temoignage de I'expert produit par lefdhse.
could be applied to rectify an error since there enhd” si tel rétait pas le cas, nous sommes en
would have been little prejudice caused to the espnce d'une situatiorude sous-al. 686(b)(iii)

accused. pourraietfe appliqe” pour Eparer I'erreuretant
donré que l'accus’n’avait subi aucun pjudice
important.
V. Conclusion V. Conclusion

The trial judge did not commit any errors that Le juge du proes n’a commis aucune erreur qui
would entitle the appellant to a new trial. | think it  donneadiappelant le droid un nouveau pres.
is plain that each of the errors alone did not cause a  Je pense qu'il est clair que chacune des erreurs
miscarriage of justice that would prevent the appli-  prise individuellement n'a pa® dienrd une
cation of s. 686(1})(iii). Even when viewed col-  erreur judiciaire qui eecperait I'application du
lectively, the appellant’s objections could have had  sous-al. 686{}) Meme lorsqu’on les prend
very little influence on the outcome of the proceed-  collectivement, les objections de [I'appelant
ing; the errors here do not give rise to the possibil-  auraient pu aa®ipéui d'influence sur l'issue de
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ity that the jury might have acquitted in their Iinstance; les erreurs irrgxmdans le pourvoi ne
absence. font pas en sorte que le jury aurait pu prononcer un
acquittement si elles n'avaient pet® commises.

In sum, this is a clear case where the proviso En somme, nous nous trouvons clairement et
should be applied. The appellant was convicted esg@mce d’une affaireuda disposition géparatrice
because the evidence was overwhelming. The real etteibppligee. L'appelant @& dclag coupa-
evidence established, and the appellant conceded, ble parce que lagtaiidaasante. La preuve
that he shot the helpless victim from behind. The emgité a€etabli que I'appelant avait &rsur la
argument of self-defence, which defence counsel victime sHeagE par degie, ce que I'appelant
conceded was a difficult defence, could not be egalément admis. Il n’a p& possible dtablir
made out. The evidence demonstrates the unrea- egitame dgfense, un moyen difficile comme en a
sonableness of the appellant’s perception that there  convenu l'avocat defdased” La preuve
was no alternative to shooting the victim. The entntre le caraete dfraisonnable de la percep-
denial of a new trial is justified here since the inva-  tion de l'appelant qu’il n'avait d'autre choix que
riable result would be another conviction. Accord-  de tirer sur la victime. Le refus d’un nouveau pro-
ingly, 1 would dismiss the appeal. egest justit’en I'espce parce que celui-ci abou-

tirait inéluctablementa une autre etlaration de
culpabilitt. Par corsjuent, je suis d’avis de rejeter

le pourvoi.
English version of the reasons delivered by Les motifs suivantetdmendus par
ARBOUR J (dissenting) — E JUGE ARBOUR (dissidente) —
| Introduction |. Introduction

The appellant, Patrick Charlebois, admits that L'appelant, Patrick Charlebois, admet avoirt!
he caused the death d@ric Jet€. During his caws’ la mort dEric Jet€. A son proes,
trial, Charlebois testified that he had acted in  CharleboEnigré qu'il avait agi endgitime
self-defence. He also called a psychiatrist, Dr. efedse. |l &galement fait entendre un psychiatre,
Paul-Andg Lafleur, to testify in support of that le"Paul-And€g Lafleur, au soutien de cette
defence. dfense.

The appellant, who was deprived of affection Privé d'affection pendant son enfance, I’appef12
during his childhood, developed a dependent per- lardveldp@ une personnatitdependante qui
sonality which was reflected in his friendship with  s’esta®#” dans son lien d'angtiavec Jedt’ Il
JetB. He was chronically afraid of Jefta violent  avait une peur chronique dee]etii€tre violent
individual for whom he was aTRANSLATION]  dont il était le «souffre-douleurs.

“whipping boy”.

On the night of the incident, Jettame to the Le soir de lincident, Jedt's’est pesent’ chez 43
appellant’'s home after being kicked out by his girl-  I'appelanésjgue sa copine I'ait misla porte.
friend. According to the appellant, JetWvaved a  Selon I'appelant, &ettii aurait passun couteau
knife in his face while uttering:TRANSLATION]  prés du visage en lui disant: «Quais, on va se faire
“Yea, we're going to have some fun tonight, you  du &usoir m& pis t&.» Cet incident &t cor-
and me.” This incident was corroborated by a wit-  rebpar un e¢moin, Alain Lalancette, quetait
ness, Alain Lalancette, who was present during the esgnt lors de l'incident mais &gligé d’en faire
incident but failed to mention it to the police inves-  mention aux policiers e¢ewgrs™ qui linterro-
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tigators who questioned him. The appellant's fear  geaient. La peur qu'avait I'appelantede estt”

of JetE was then exacerbated when he realized that  ensuite e@dersju’il s’est rendu compte que
Jetg had noticed a gun in his apartment thaeJettJet€ avait vu une arme dans l'appartement, arme
had wanted to buy from him but that the appellant  qu’il avait voulu acheter de I'appelant mais que
had refused to sell him, claiming that he no longer  celui-ci avait geflesui vendre en ptéxtant
owned it. gu'il ne la posxiait plus.

The appellant testified that he was afraid to go L’appelant a ¢moigré qu'il avait peur d'aller
to bed and went back to his bedroom only when  dormir et qu’il n’a regsaychambre que lorsque
Jetg, who had been watching television with him, elethvec qui il regardait laelvision, lui a
ordered him to go to bed, since he wanted to sleep.  oeddiatier se coucher, puisqu'il voulait dor-
Jet8, who was not completely sober, then  mir.eletfli nBtait pas tout fait sobre, s'est
stretched out on his stomach on the living room  adtesdua plat ventre sur le canapiu salon et
couch and the appellant went to his bedroom. A  I'appelant s'est @dins sa chambre. Quelques
few moments later, when Jettwas apparently instants plus tard, au momentlett semblait
asleep, the appellant approached him and shot him  dormir, I'appelant s’est apgedahét lui a tie
in the back of the head with a shotgun. He then  un coup de carabirereddariéte. Il a ensuite
called 911 and told the operator: compde 911 et dia'son interlocuteur:

[TRANSLATION] . . . I've just committed a murde. . | ...jviens de commettre un meugtr. .j'ai eu assez
was so afraid, | split .. [H]e was completely drunk peur jenten alg...yé tarrivé chez nous ben sa
when he came to my place. . . . So, anyways, so he knew baass®is en tout cas, pis y savait j'avais un arme
that | had a gun, then he took it, his girlfriend left him, pis y I'a pris, sa blond I'ael&igg€é pis en tout cas
so anyways, he was totally tripping, so | tried to con- etajt sur I'gros rusha j'ai essag de I'convaincre de
vince him not to do anything stupid, then we started pas faire de gaffe pis touteopi€’Est comme chi-
arguing, and the shot went off. @pis le coup y'a parti.

The appellant was of sound mind at the time of L’appelant €tait sain d’esprit au moment de
the homicide. However, he claims that he was anx-  I'homicide etiepd toutefois qu’iefait anxieux
ious and felt threatened by &t a point where et se sentait menpaf Jetta un point tel qu'il ne
he could think of no alternative but to kill him in  concevait aucune autre solution que de le tuer pour
order to escape the threat. In support of hisechapper’la menace. Au soutien de sefalise,
defence, the appellant submitted evidence of his  I'appelanésem¥ une preuve de son caeret”

peaceful and non-violent nature, as well as psychi-  paisible et non belliqueux, ainsi qu'une expertise
atric expert opinion, which was not contradicted  psychiatrique, qui n'aefasontredite par la
by the Crown. Couronne.

The appellant was convicted of second degree L'appelant &t reconnu coupable de meurtre au
murder following a jury trial during which he  deexne degg’a la suite d'un progs par jury
claims a number of errors were made. Although  qu'dtemd entadh’d’erreurs. Bien que recon-
the majority of the Quebec Court of Appeal naissant I'existence de certaines erreurs au cours
acknowledged that certain errors did occur during  dugmoet en particulier dans les directives du
the trial, particularly in the judge’s instructions to  juge au jury, la majadi2” la Cour d'appel du
the jury, it found that the errors were not prejudi- e@&¢ a conclu que ces erreurs ne lui avaient pas
cial to the appellant and dismissed the appeal. epp#djudice et a rejetTappel. Le juge Fish,
Fish J.A., dissenting, would have granted a new  dissident, aurait erdonnbuveau pres.
trial.

The issue before us in this appeal as of rightis a La question qui nous est ggéné¢e dans cet
narrow one. The appeal relates only to the question  appel de plein droit est une guesterap-
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of law raised by the dissenting opinion of Fish J.A.  pel ne porte en effet que sur la question de droit
regarding the application of s. 686@)(ii) of the  soule¥e par la dissidence du juge Fish quant °
Criminal Code, R.S.C., 1985, c. C-46, in relation  I'application du sous-al. 68§(it) du Code cri-
to the errors that the Court of Appeal unanimouslyming, L.R.C. (1985), ch. C-46, face aux erreurs
recognized had been committed by the trial judge.  quiethtuhanimement reconnues par la Cour
In an appeal of this nature, there is therefore no  d'appel comme efgasammises par le juge de
need to review the merits of the Court of Appeal's  pegmiinstance. Il n’y a donc pas lieu, dans un
decision regarding the existence of those errors, pourvoi de cette nature, de revoir le leetefond”
except insofar as it is necessary to assess their edaidn de la Cour d’appel quaatl'existence
impact in order to determine whether those errors  de ces erreurs, sauf dans la misstereces-
nonetheless resulted in no substantial wrong or  saire d’ee@eptimpact aux fins deetider si
miscarriage of justice within the meaning of ces erreurs n'ont malgut caus” aucun tort
s. 686(1)b)(iii). important ou erreur judiciaire grave, au sens du
sous-al. 686(1)(iii).

In essence, | am in agreement with Fish J.A., Pour I'essentiel, je suis d'accord avec le jugé8
and | conclude, as did he, that the errors identified  Fish et je conclus, comme lui, que les erreurs rele-
by the Court of Appeal are such that it would be ees’par la Cour d’appel sont telles qu'il ne con-
inappropriate to remedy them by applying the cur-  vient pas dedenpar I'application de la dis-
ative provision contained in s. 686@))ii) of the  position Eparatrice. contenue au sous-al.
Code. In my view, the majority of the Court of  686[){iii) du Code. A mon avis, les juges majo-
Appeal did not systematically consider the require-  ritaar&s Cour d’appel ne se sont pas pesctié
ments of that provision and, in particular, the cda systmatique sur les exigences de cette dis-
cumulative effect of the errors they identified. Al position et, en particulier, sur I'effet cumulatif des
that the majority did was to make several isolated  erreurs qu'ils oneeslells se sont contesta
references to the fact that the error committed had  plusieurs reprises, de signatendedée que
not prejudiced the accused. In my opinion, that  I'erreur commise n’'avait paspegudicea I'ac-
approach does not meet the rigorous requirement e. €&ette approch@, mon avis, ne satisfait pas °
of the curative provision, which has been accu- I'exigence rigoureuse de la dispegiticatnice,
rately explained by my colleague Bastarache J., of  exgdicavec justesse par mon eglie, le juge
ensuring that it is not necessary to order a new trial  Bastarache, qui est de s’assurer qu'il n'est pas
despite the errors that occurred in the first trial,  requis d'ordonner un nouveas pnadge les
since the evidence as a whole indicates that such  erreurs qui ontedlstgrkmier progs, puisque
an exercise would be futile and that a conviction I'ensemble de la prewie ta futilitt d'un tel
would be inevitable following a trial in which no  exercice etdiitabilitt d'une condamnatioa la

errors occurred. suite d’'un peE’sans erreur.
II. Quebec Court of Appeal (1999), 135 C.C.C. Il. Cour d'appel dehb@a, [1999] J.Q. 568
(3d) 414 (QL)

In the case at bar, the Quebec Court of Appeal Dans l'affaire en cause, la Cour d'appel duft®
unanimously held that it would have been prefera- elige’a unanimement conclu qu'il auret# pe-
ble for the trial judge to draw the jury’s attention to erable que le juge du prestappelle au jury I'opi-
the opinion of the psychiatrist, Dr. Lafleur, which  nion du psychiatre Lafleur, offerte au soutien de la
was tendered in support of the defence put forwardeferdse mise de I'avant par I'appelant. La magorit”
by the appellant. However, the majority concluded  a par ailleurs conclu que cette lacune n’avait pas
that this defect had not prejudiced the appellantett pi€judiciable a I'appelant puisque leetioi-
since Dr. Lafleur’'s testimony was clear and fresh  gnage 'dualeur était clair et bien msSenta’
in the jury’s mind. Similarly, the court unani-  I'esprit du jury. De lam® fa&pon, la cour a unani-
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mously concluded that the trial judge had been  mement conclu que le juge ds prvedf pe-
ambiguous when presenting to the jury the require- esantjury de fegn ambige”I'exigence d’'une

ment of a reasonable perception of the impossibil-  perception raisonnable de I'impesslibilise
ity of escaping the threat that the appellant soustmite menace dont I'appelant se croyait
believed to exist. Beauregard J.A., for the major-  l'objet. Le juge Beauregard, au nom de l&majorit”
ity, concluded on that point (at p. 427): concluait sur ce point (au par. 39):

[TRANSLATION] Notwithstanding that, 1 am of the Mais je suis d’avis que, si la directive du juge sur le

view that, even had the charge of the judge on this point sujet n'avaitpasnbige, le Esultat auraiet le

not been ambiguous, the result would still have been the emansi, malge’la conversationetéphonique 911, on

same. If, in spite of the 911 telephone conversation, one peut avoir un doute sur le fait que Charlebois se croyait
can have a doubt as to whether Charlebois actually felt requeacJet, on ne peut avoir de doute sur le fait
threatened by Jett'there can be no doubt about the fact que Charlebois ne pouvait raisonnablement croire qu'il
that Charlebois could not reasonably have believed that n'avait pas d’autre solution que celle de.tuer Jett’
there was no other solution other than killing elett”

As to the question of whether the Crown should Quanta la question de savoir si la Couronne
have been allowed to ask the appellant, in the pres-  auwrgtrd"autorise @ demanden T'appelant,
ence of the jury, whether he would consent to pro-  devant le jury, s'il conseatfaitnir unechan-
viding a blood sample, the majority said that while tillon de son sang, la reagodigne que, si la
the question was perhaps excessive, the appellant's  quektibpéuteire de trop, lagponse adative
negative response was not prejudicial to him. de 'appelant ne lui a eagsh pjudice.

Last, the court unanimously found that the judge Enfin, la cour aefe unanimea constater que le
should have instructed the jury that the evidence juge awraitdiuer au jury que lesl€ments de
relating to the appellant’s good character could be  preuve de bonne endealieippelant pouvaient
used to support the defence’'s argument that the  sanappuyer la thse de la efense suivant

accused was not the type of man to commit a mur-  laquelle l'accéit pas le genre d’hommee °
der. Once again, the majority simply held that this ~ commettre un meurtre. Encore une fois, la majorit”
error had not been prejudicial to the appellant. a simplement conclu que cette erreur n'avait pas

cau®€ de pejudicea I'appelant.

The dissenting opinion of Fish J.A. extends Ce n’est que sur un dernier point que la dissi-
beyond s. 686(1h(iii) only with respect to one  dence du juge Fistbdide le cadre du sous-al.
final point. The majority held that the Crown was  68B)(i). La majoritt a conclu que la Cou-
properly allowed to ask the accused whether he  ronne efgaibfrectement autodea demander
would agree to undergo a psychiatric assessmeat I'actu® s'il accepterait de se soumetaeune
by Dr. John Wolwertz, and that the trial judge hadevallation psychiatrique par le' Dohn Wolwertz,
adequately addressed his refusal. On this issue, et que le juge de avai suffisamment trait”
Fish J.A. expressed a dissenting view, concluding de son refus. Sur cette question, le juge Fish

that the question should not have been allowed. |  exprime sa dissidence en concluant que la question
share that opinion. n'aurait pas éfre permise. Je partage son avis.
lll. Issues Ill. Questions en litige

Given the scope of an appeal as of right under Vu la porge de I'appel de plein droit, grl au
s. 691(1) of theCode, it is not appropriate for this  par. 691(1) Qade, il n'est pas appropeipour
Court to review the merits of the unanimous con-  notre Cour de revoir le biem-desdionclusions
clusions of the Court of Appeal, let alone, as we  unanimes de la Cour d’appel et encore moins,
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are invited to do by the respondent, to accept an  comme nous Yy invitedéntita faire droia une
argument that was not raised in the Court of argumentation qui n'athaolleee devant la
Appeal, that is, that Dr. Lafleur's testimony was  Cour d'appelsavoir, que le ethoignage du
not even admissible in support of the defence of ' L&leur n'était néme pas admissible au soutien
self-defence. de laafénse dedgitime difense.

There are therefore only two issues before this Seules deux questions se posent donc devatft
Court. First, did the majority of the Court of nous. D'abord, la ma&odE la Cour d’appel
Appeal err in law in respect of the admissibility of  a-t-elleeegr droit quant Tadmissibilig de la
the question relating to a psychiatric assessment by  question portant sur la contre-expertise psychia-
a Crown expert; and second, did the errors found  trique, puis, ered®uXeu, les erreurs consta-
by the Court of Appeal allow for the curative pro- ee$” par la Cour dappel permettaient-elles le
vision to be applied? Unlike my colleague recoaids dispositioneparatrice? Contrairement
Bastarache J., | would answer yes to the first guess mon colkégue, le juge Bastarache, gponds par
tion and no to the second. I'affirmatigela premere question et par leega-

tive a la seconde.

IV. Analysis IV. Analyse

A. Psychiatric Assessment by a Crown Expert A. La contre-expertise psychiatrique

It is crucial to place the analysis in its factual Au point de &part, il est crucial de bien situer>>
context from the outset. When the Crown closed I'analyse dans son contexte fataudbture de
its case at trial, and in preparation for opening of  la preuve de la Couronne es, jgtogn @para-
the defence case, counsel for the parties held dis- tiorelut die la preuve de lefghse, les avo-
cussions before the judge but in the absence of the  cats des parties ont tenu des discussions devant le
jury. Defence counsel told the judge that he had juge mais en l'absence du jury. L'avocat de la
informed Crown counsel that he intended to sub- efed$e a indiggi’au juge qu'il avait inform’le
mit a defence of self-defence and that he had  procureur de la Couronne de son intenten de pr’
retained the services of a psychiatrist, Dr. Lafleur,  senter @fiensé de dgitime dfense et qu'l
in support of that defence. He also stated that he  avait retenu les services d'un psychiatre, le
had refused the Crown’s request that his client ' L&fleur, au soutien de cetteféhse. Il aegale-
undergo a second psychiatric assessment by Dr.  ment éndigll avait refus”la demande de la

Wolwertz. Couronne de soumettre son clieat une
contre-expertise  psychiatrique neen” par le
D" Wolwertz.

The discussions between counsel concerning the Les discussions entre avocats portant sur la po'%Ei
possibility of a second assessment were held a few  eibditine contre-expertise avaient eu lieu
weeks before the trial began. In this regard, guelques semaines avahtiedd proes.A ce
defence counsel told the judge that the Crown had  chapitre, 'avocat ééetesel’a indigei’au juge
made no proposal to him other than Dr. Wolwertz,  que la Couronne ne lui avait fait aucune proposi-
and that, in his view, it was now too late, in mid-  tion autre que’ W/@wertz et qu’ilétait mainte-
trial and right before his client was to testify, to  nant trop tadsoh avis, pour soumettre son
have his client undergo a psychiatric assessment  client, au milieu des pte la veille de son
by anyone. Subsequent discussions focused on themoighagea uneevaluation psychiatrique par qui
issue of whether the Crown was entitled to request  que ce soit. Des discussiegsientes se sont
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a second psychiatric assessment in a case like this.  em®ewnérs la question de savoir si la Couronne
Finally, noting the difficulty of reaching a decision  avait le droit de demander une telle
without hearing the defence evidence, the judge  contre-expertise dans un cas comme celui-ci. En
decided to leave the question open. fin de compte, constatant la diffamiltEcider

sans avoir entendu la preuve de dédeth'se, le juge

a choisi de laisser la question en suspens.

When the trial resumed, the appellant was the A la reprise du praes, I'appelant aethoigre en
first witness to testify in his defence. In cross-  premier au soutien defesasd. En contre-inter-
examination, Crown counsel asked him, in the rogatoire, le procureur de la Couronne lui a
presence of the jury, whether he would consentto  deejaed pesence du jury, s'il consentadt -
providing a blood sample. The appellant refused.  fournirecmantillon de son sang. L'appelant a
At that point, the defence asked the judge to  e=f@sir ce, laefense a demaerdiu juge que le
exclude the jury so that the admissibility of the jury soit exclu afinedatife I'admissibilg”de la
guestion asked could be argued. After some dis-  questi@epApEs discussion, le juge a auteris”
cussion, the judge allowed the question, and told la question, indiquant aux avocats qu'il allait faire
counsel that he would immediately caution the jury  une mise en gardediatmau jury quard luti-
as to what use it could make of the appellant's lisation que ce dernier pouvait faireedenser”
answer. | will return to this point later. Once the  de I'appelant. Je reviendrai plus loin sur cette
jury had come back in, the following exchange  question. Une fois le jury revechatige sui-

took place: vant a eu lieu :
[TRANSLATION]

IN THE PRESENCE OF THE JURY EN BSENCE DU JURY
THE COURT: LA COUR:

So, ladies and gentlemen, after reflecting on this, | have Donc mesdames et messesueslexion j'ai decide
decided that the question put by the Crown attorney is que la questiea pasle procureur de la Couronne

legal. Therefore, the objection is overruled. egfale donc I'objectiom la question est reps.

PATRICK CHARLEBOIS, STILL UNDER OATH. PATRICK CHARLEBOIS SOUS LE BME SER-
MENT.

CONTINUATION OF CROSS-EXAMINATION BY SUITE DU CONTRE-INTERROGATOIRE PAR

MR. LECOURS M LECOURS

Crown counsel: Procureur de la Couronne:

Q: So, Mr. Charlebois, the question is as follows. Would Q: Alors monsieur Charlebois, la qetstida Sui-
you agree to provide a sample of your blood over the vante, est-ce que vous accepteriez au cours de la pro-
next weekend for the purpose of determining blood chaine fin de semaine de fowgciramtillon de votre

type? sang dans le but d’eetdfminer le groupe sanguin?
A: No. R: Non.
THE COURT: LA COUR:

So, you have heard the answer, | would now like to Donc vous avez entendpolse, j'aimerais vous
immediately make a remark. At no time is the accused faire une remarque tout de suite.elLidestisén

obliged to provide in such a case a blood sample for aucun temps dblifpurnir dans ce cas-ci enhan-

analysis by Crown experts and, as members of the jury, tillon de sang pour I'analyse par les experts de la Cou-
you cannot, you must not draw any adverse conclusion ronne et comme jury, vous ne pouvez pas, Vous ne
against the accused due to the response which you have devez pas tirer aucune conclusion adverse contre l'ac-
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just heard. It is his absolute constitutional right to say eausfea la Eponse que vous avez entendue. C'est
no. son droit constitutionnel absolu de dire non.

MR. LECOURS: M LECOUR:

Q: Mr. Charlebois, over the course of the last few Q: Monsieur Charlebois, vous avez au cours des der-
weeks, you met Dr. Lafleur, the psychiatrist, with a eres semaines rencomie docteur Lafleur, le psychia-

view to preparing your defence. Would you agree to tre dans le bugpiarer votre efense; est-ce que vous

meet in the near future, at the request of the Crown, a accepteriez darsdiand€ rencontreg la demande
psychiatric expert named John Wolwertz so as to allow de la Couronne, un expert psychiatre du nom du docteur

the Crown to prepare a second psychiatric opinion? John Wolwertz dans le but que la Couronne confec-
tionne une contre-expertise psychiatrique?

A: No. R: Non.

MR. LECOURS: M LECOUR:

On this point, my Lord, | have some case law to submit a-deSsus Votre Seigneurie j'aurai de la jurisprudence °
for your review concerning the instruction which you vous soumattieffet que la directive que vous venez
have just given on the question of whether a blood sam- de donnezcharitillon de sang ne s’applique pas au
ple is not applicable to. . . . niveau de . . .

THE COURT: LA COUR:

For the moment, that is another matter, unless you wish Pour linstatiest une autre questiom,moins que

to address that aspect immediately. vous vouliez aborder cet aspect tout de suite.
Without notice, and in the presence of the jury, Sans avis méalable, et en psence du jury, la 58

the Crown then asked the accused whether he  Couronne a donc d@nfacdlug s'il accepte-

would agree to submit to a second psychiatric  rait de se souradtine contre-expertise mem’

assessment by Dr. Wolwertz. The appellant refused  paf Wdbvertz. L'appelant a refesét le juge

and the judge gave no instruction to the jury n’a @oancune directive au jury quaantutili-

regarding what use could be made of his refusal. In  sation qui patrefiaite de son refus. Dans ses

his charge to the jury at the end of the trial, the  directives auguegy fin du proes, le juge est

judge returned to this issue in the following terms:  revenu sur cette question dans les termes suivants:

[TRANSLATION] You will recall that at one point, the Vous allez [vous] rappelemaqui’ moment dorenle
Crown prosecutor asked a question concerning a blood procureur de la couronmeunea@giestion concer-
sample. And | instructed you that the accused was abso- nagthamtillon de sang. Et je vous ai instruit que
lutely entitled to refuse to provide any such sample and I'acamait absolument le droit de refuser de fournir
that you could not draw any adverse conclusion from his wecheritillon et que vous ne pouvez pas tirer aucune
refusal, and that you could not even take that into conclusion de son refus et que vous ne powez m”~
account in your deliberations. | will repeat now what | pas preadren, consieifation dans vosadiibérations.

said then. But you will recall that immediately after, the  dpsté ce que jai dit. Mais vous allez, vous allez
Crown asked another question as to whether the accused [vous] rappeler que tout desu@eegmureur de la

would consent to being examined by a psychiatrist, Dr. couronnecaupesautre question de savoir si 'aecus’
Wolwertz, Crown expert witness. And the accused gavestait consentent dife examie” par un psychiatre, le

the same answer, he said no. | repeat what | said, but | docteur Wol[w]ertz, expert de la couronne. &gl'accus’
also have something else to add. By refusing to undergo  edanméme Eponse, il a dit, non. Jepdte ce que

a psychiatric assessment at the request of the Crown, the jai dit mais jai une autre petita efmsger.” En

accused is absolutely acting within his rights and you refusaptsoumettra un examen par un psychiasre °

cannot and you must not draw any adverse conclusion la demande de la couronnes Estcabsolument

as a result of this refusal. However, given that the dans ses droits et de ce refus vous ne pouvez pas et vous
accused has submitted that his apprehension of an immi- ne devez pas tirer aecaneeirfé culpabiétde sa

nent attack, or his perception . . . his perception was part. Cepesidamiiione que I'accus’a mis en ques-
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such that he felt about to be attacked as dne.he tion sa perception dedtinence d'une attaque ou sa
submitted as one of the cornerstones of his defence and perception, sa percepti@taitiudll “point dBfre
he called upon a “shrink” to support this claim. Under agagoinme une des. . . il a avanmdmme une des
these circumstances, his refusal to submit to an expert pierres angulaires efensa @t qu'il a appelun
assessment by a Crown expert is a relevant fact and that «psy>etpgar Cette mtention. Dans ces circons-
is why the question was allowed. The jury may, you tangesdn refus 'se soumettra Un examen par un
may, without obviously being obliged to, take the expert de la couronne est quelque chose qui est pertinent
refusal into consideration when determining the proba- et c’est pourquoi la questopeamise. Le jury peut,
tive value that you are going to grant to the evidence in vous pouvez\sdesment yefre obligg, prendre le
connection with the apprehension of the accused on the refus enecatisiden dcidant de la valeur probante
night in question. que vous allez accordela preuve portant sur la per-
ception de l'acciesla soige en question.

In the Court of Appeal, the parties argued the Devant la Cour d’appel, les parties ombdftu
guestion of whether, by his refusal, the appellant la question de savoir si, par son refus, I'appelant
had refused any psychiatric assessment at the avaiterdfuge expertise psychiatriqgue la
request of the Crown, or had simply refused to be = demande de la Couronne ou s'il avait simplement
examined by Dr. Wolwertz. In my opinion, it is  reudétre examir par le D Wolwertz. Il n'est
neither possible nor very helpful to go beyond the  pas possilbeon avis, ni &S utile d’aller au-
evidence heard by the jury. What is clear is that, adkd’la preuve entendue par le jury. Ce qui est
before the jury, the appellant unequivocally clair, c'est que devant le jury, I'appekpdradci
answered the question put to him, and that ques- eguigoquea’la question qui luetait poge et
tion referred only to Dr. Wolwertz. On this point,  que cette question ne faigfitence qu’au
Fish J.A. wrote, at p. 439: 'DNVolwertz. A ce sujet, le juge Fislectit, au

par. 96:

Let me say at once that defence counsel’'s advice to TRAD[CTION] Je tiens d’abora dire qu’on peut diffi-
his client — that he decline to be examined by Dr. cilement qualifier de capricieux le consedl pEmn’
Wolwertz — can hardly be considered capricious. In at I'avocat deftanséa son clienta’savoir de refuser de
least three separate matters, a total of eight different se laisser examiner paydavBrtz. Dans au moins
members of this Court have found that Dr. Wolwertz, as trois affairesrafifiés, huit juges de notre Cour, au
a Crown witness, had exceeded the acceptable limits total, ont conclu qu&/tvizrtz, en tant questhoin
governing expert testimony (“outrepasdés limites du minisfe public, a «outrepassles limites ainsi
ainsi fixées pour émoigner”) and gone much too far  d&$ pourd@moigner» et «est allbeaucoup trop loinx,
(“est alé beaucoup trop loin”), thereby causing the causant aifisicCug un pejudice iréparable R. c.
accused irreparable prejudicB. (v. Roy, [1988] A.Q. Roy, [1988] A.Q. ® 90 (QL) (les juges Beauregard,
No. 90 (QL) (Que. C.A.) (Beauregard, Nichols and Tyn- Nichols et Tyndale)); quersoigtiageetait «une dia-
dale JJ.A))); that he had given evidence amounting to a  tejpeutivue de toute objectigi” et «contrevient de
diatribe devoid of any objectivity (“‘une diatribe cfm flagrante»a’la €gle qui interdita’ I'expert de se
dépourvue de toute objectigll), “flagrantly contraven- prononcer sur laedibilité d'autres eémoins R. c.
ing” the rule that prohibits experts from expressing theirFortin, [1997] A.Q. ® 2887 (QL) (les juges Proulx,
own opinion on the credibility of other witnessés Y. Rousseau-Houle et Zerbisiasl (hoc)). Au méme effet :
Fortin, [1997] A.Q. No. 2887 (QL) (Proulx and R. c. Demers, [1998] A.Q. i 1667 (QL) (les juges
Rousseau-Houle JJ.A. and Zerbisiasad.Hoc)). To the Rothman, Proulx et Pidgeon)).
same effectR. v. Demers, [1998] A.Q. No. 1667 (QL)

(Rothman, Proulx and Pidgeon JJ.A))).

A little later, Fish J.A. refers to Dr. Wolwertzasan  Un peu plus loin, le juge Fish parle du

expert “who had been found by this Court to have " Wolwertz commeetant un expertrRADUCTION]

previously testified (and since as well) in a tenden-  «qui, ainsi quéarjage cour, agja par le pass’

tious and unprofessional manner” (p. 439). (et aussi par la seite)igr€ de fapn tendan-
cieuse et non professionnelle» (par. 98).
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However, Beauregard J.A., for the majority, Par contre, le juge Beauregard, au nom de =Y
simply concluded (at p. 429): maja@jta simplement conclu en ces termes (aux
par. 46 et 47):

[TRANSLATION] Defence counsel perhaps had personal L'avocat de Charlebois avadtneedes$ raisons per-

reasons to doubt whether the psychiatrist selected by the sonnelles de ne pas penser que le psychiatre choisi par la
prosecution would be objective, but in the absence of poursuite serait objectif, mais, en I'absencecitune d”

any decision to the contrary taken by the judge, it was sion au contraire par le juge, il n'appartermait pas °
not Charlebois’ right to require that the prosecution Charlebois d’exiger que la poursuite retienne un psy-
retain the services of a psychiatrist other than the one chiatre autre que celui qu’elle avait choisi.

they had chosen.

In any event, | understand, [as did the trial judge], En ¢bat de cause, comme le juge, je comprends
from the exchange. . .during thevoir dire [that ulti- desechanges lors du voir-dire qu’eefihitive, lors de
mately at the trial] Charlebois refused to be assessed by linstruction, stest@rgu’il €taita ce momenta”
any psychiatrist whatsoever on the grounds that it was trop tard, Charlebois retitsaiva’par un psychiatre,
too late. quelle que soit son ideatit”

The discussions during thwir dire were obvi- Leséchanges lors du voir-direatdientevidem- 61
ously not in evidence before the jury, nor were the  ment pas en preuve devant le jury, non plus que
reservations expressed by numerous judges of the esesves expriggs par de nombreux juges de
Court of Appeal regarding the professionalism of la Cour dappel quant au professionnalisme
Dr. Wolwertz, which were referred to by Fish J.A. du Wolwertz, auxquelles le juge Fish faisait
If the jury is to be invited to draw conclusions  allusion. Si le jury die “invig a tirer des
from the accused’'s refusal to meet with conclusions du refus de laadeisiencontrer

Dr. Wolwertz for the purposes of a second psychi-  leViblwertz aux fins d’'une contre-expertise,
atric opinion, the ambiguity inserted into the ques- l'amit@giri€rée dans la question par le procu-
tion by the prosecutor who asked it should not be  reur qui 'eeog” devrait pastre Esolue en
resolved in the prosecution’s favour. faveur de ce dernier.

In fact, in my view, that ambiguity reflects the De fait, cette ambigté révele, a mon avis,a 62

unsatisfactory nature of the procedure followed in  quel point laeguoe’ suivie en I'egre est insa-
this case. It is therefore important to establish an tisfaisante. Il est donc impoetabtidiine pro-

appropriate procedure in the exceptional caseedurE appropeié dans le cas exceptionnel &

where the Crown is permitted to refer to the  Couronne peutdtatedé I'exercice par I'acces’
accused’s exercise of his right to silence and invite  de son droit au silence, et inviteradesjutirer

the jury to draw conclusions unfavourable to the  des conclusefasatablesa’l'accug.

accused from the exercise of that right.

The right of the accused to remain silent is a Le droit de I'accus’de garder le silence est unf3

fundamental rightRothman v. The Queen, [1981]  droit fondamentalRothman c. La Reine, [1981] 1
1 S.C.R. 640R. v. Hebert, [1990] 2 S.C.R. 151.  R.C.S. 64R; c. Hebert, [1990] 2 R.C.S. 151. Ce
This constitutional right may be exercised at the  droit constitutionnel s’exerce aussi bien au stade
investigation stage as well as at the tiGdnadian  de I'enquete qu’au proes: Charte canadienne des
Charter of Rights and Freedoms, ss. 7 and 1tf;  droits et libertés, art. 7 et al. 1d); Loi sur la
Canada Evidence Act, R.S.C., 1985, c. C-5, s. 4(1). preuve au Canada, L.R.C. (1985), ch. C-5,
par. 4(1).

It follows that the accused cannot be penalized Il s’ensuit que l'accus’ne peutefre @Enali€ 64
for exercising his right to remain silent, and the  poetre’pevalu de son droit au silence et que
exercise of that right must not be put in evidence  I'exercice de ce droit ne doitreagnis en
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for inculpatory purposes. In that regard, Rnv.  preuvea des fins inculpatoire ce chapitre, dans

Chambers, [1990] 2 S.C.R. 1293, Cory J. wrote for  letrR. c¢. Chambers, [1990] 2 R.C.S. 1293,

the majority (at p. 1316): le juge Comcrivait au nom de la majoeit{@
la p. 1316):

It has as well been recognized that since there is a etd @€onnu en outre que, comme il y a un droit de
right to silence, it would be a snare and a delusion to garder le silence, ce serait tenelge gueide pre-
caution the accused that he need not say anything in nir laapud’'n’est pas tenu deepondre aux ques-
response to a police officer's question but nonetheless tions du policier, pour ensuite soumettre en preuve que

put in evidence that the accused clearly exercised his lacslest manifestement gralu de son droit en
right and remained silent in the face of a question which gardant le sileneeUfaeauestion tendaattablir sa
suggested his guilt. culpabdit”

In fact, attention was drawn to the importance of  L’importance de ce principe a d'adtéssuli-
this principle even before the impact of likar-  gnée avant e I'essor de I&€harte. Dans I'af-
ter. In R. v. Symonds (1983), 9 C.C.C. (3d) 225 fairR c. Symonds (1983), 9 C.C.C. (3d) 225
(Ont. C.A), Martin J.A. wrote the following at (C.A. Ont.), le juge Masurivait, a la p. 227:
p. 227:

It is fundamental that a person charged with a crimi- TRAPUCTION] Il est fondamental qu'une personne
nal offence has the right to remain silent and a jury is a&ecdiine infraction criminelle ait le droit de garder
not entitled to draw any inference against an accused le silence et un jury n’a pas le droit de tirer une conclu-
because he chooses to exercise that right. We think that  efanodablea’ I'accug parce qu'il a choisi d’exer-
in the absence of some issue arising in the case which cer ce droit. Nous croyons que cette preuve est inadmis-
makes the statement of an accused, following the giving sible en I'absence, dans l'affaire, d'une question qui
of a caution, that he has nothing to say relevant to that rende pertmergle-ci la dclaration d’'un acces’
issue, such evidence is inadmissible. In the present case qu’il n'a deea la suite de la mise en garde. En
there was no issue with respect to which the appellant’'s  eéespl n'y avait pas de questianaquelleetait per-
failure to reply was relevant and the evidence should not tinente 'omissiepaiedre de I'appelant et la preuve
have been tendered. . . . n'aurait pasttte pesenge . . .

It is therefore settled law that, as a general rule, |l est donc bierefabli qu'en egle grérale, le
the jury must not be invited to draw inferences  jury ne doitgbes ifivi€ a tirer des conclusions
adverse to the accused from the mere exercise byefavarablesa™ 'accug du simple exercice par
the accused of his right to silence. This Court con-  celui-ci de son droit au silence. Notre Cour a d’ail-
firmed that rule irR. v. Crawford, [1995] 1 S.C.R.  leurs confirencette egle dans les atS R c.
858, at para. 22, arld. v. Noble, [1997] 1 S.C.R. Crawford, [1995] 1 R.C.S. 858, au par. 22,Retc.
874, at paras. 71-72. Furthermore, s. 4(6) of th&loble, [1997] 1 R.C.S. 874, aux par. 71 et 72. De
Canada Evidence Act expressly prohibits the draw-  surdrole par. 4(6) de ld.oi sur la preuve au
ing of unfavourable conclusions from the fact thatCanada énonce expressient l'interdiction de tirer
an accused opts to remain silent during his trial. des conclusidagodables du fait qu'un acais’

choisit de garder le silen@eson proes.

However, the right to silence is not absolute. In Toutefois, le droit au silence n’est pas absalu.
connection with psychiatric assessments, thereegafd des expertises psychiatriques, trasi-d”
have been three decisions of the Ontario Court of  sions de la Cour d'appel de I'Ontaiabort
Appeal in which a set of exceptions to the funda- eagime d'exceptionsa la €Egle fondamentale
mental rule stated above has been developdd. In énon&e ci-dessus. Darig c. Swveeney (1977), 35
v. Sweeney (1977), 35 C.C.C. (2d) 245, the Ontario  C.C.C. (2d) 245, la Cour d’appel de I'Ontario a
Court of Appeal held that the evidence of the conclu que la preuve du refus deel'@ecse’
accused’s refusal to submit to examination by a  soumattiee contre-expertise, alors qu'ilepr’
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Crown psychiatrist, even though he was tendering  sentait une expertise psychiatrique au soutien de sa
a psychiatric assessment in support of his defenceefendé d’'akhation mentalegtait admissible aux

of insanity, was admissible for the purpose of chal-  fins de mettre en doutaililté de I'expertise

lenging the credibility of the assessment offered by  offerte paeflengdé.A ce sujet, le juge Zuber

the defence. On this point, Zuber J.A. said the fol-  s'exprime commeaslatf.” 252):

lowing (at p. 252):

It is, after all, the accused who has raised the defencaRADJCTION] Aprés tout, c’est I'accusqui a soules”
and made his sanity an issue. Can it be said he has the afettealét fait de sa santientale une question en
exclusive right to call psychiatric evidence and also to litige. Peut-on dire qu'il a le droit exclusif de produire
deny the prosecution even the ability to explain why the  al@ments de preuve de nature psychiatrique et de
Crown has called no evidence to meet this issue? It has refulseipoursuite mme la possibilé” d’expliquer
been submitted that the Crown psychiatrists can testify pourquoi le enenfatiblic n'a pas appelle €moina
on a hypothetical basis, or from having observed the egafd de cette question? On a soutenu que les psy-
accused in the court-room. However, the cross-examina- chiatres duereimpsblic pouvaientethoigner en se
tion of the Crown’s psychiatrists and the address to the fondant sur desdsgsotiu’ encore sur leurs observa-
jury by defence counsel could not avoid emphasizing tions de l'acdas$ la salle d’audience. Le contre-
superiority of the witnesses who had examined the interrogatoire des psychiatres daremmigtlic et
accused. 'expasde l'avocat de laafénse au jury ne pouvaient
toutefois pas faire autrement que de faire ressortir la
supEriorité des ¢moins qui ont examil'accug.
The procedure followed i®wveeney is interest- La pro&dure suivie dans I'affair8veeney est 67
ing and merits our consideration. At the beginning eressante et enite détre étudiée. A I'ouverture
of the trial, the Crown applied for an order du m®cla Couronne a tentd'obtenir une
allowing the accused to be interviewed by a psy- ordonnance permettant queel'axsusinter-
chiatrist chosen by the Crown. The judge declined  ei@af un psychiatre nonarpar la Couronne.
to make this order and raised the issue of whether  Le juge @& rééuséndre cette ordonnance et a
the appellant’s refusal, if that were the case, would  seulavjuestion de I'admissib#itdu refus de
be admissible at trial. Counsel for the defence then  I'agdaestasechéant, lors du pras. L'avocat
formally informed the Court that he was going to  de déedSe a par la suite formellement avia”
advise his client to refuse the second psychiatric ~ cour qu'il allait conse#len client de refuser la
examination proposed by the Crown. contre-expertise psychiatrique eeopoal la
Couronne.

On the second day of the trial, the defence stated Le deuxéme jour du prces, la @éfense a fait 68
that the accused would have no objection to being  savoir que llaotaisrait pas d’objection étre
examined by the Crown experts, provided there  exammr’ les experts de la Couronaegondi-
was first a conference between both parties’ psy- tion qu'il y ait ealgsfe une coefence entre
chiatrists and psychologists. This offer was les psychiatres et psychologues des deux parties.
declined by the Crown and the defence accord- La Couronne & re@té proposition et la
ingly refused to allow the accused to submit to the efedSe a, en coeglence, refies’de soumettre
second psychiatric examination sought by the [I'aec@ul contre-expertise solliek par la Cou-
Crown. ronne.

The defence called its psychiatric evidence at La défense a mSeng sa preuve psychiatrique au®9
trial, during which the accused did not testify. In  @®cau cours duquel 'acais’a pase¢moigre.
reply, the Crown was permitted to call a psychia-  Eplique, la Couronne atf autorige a faire
trist and a psychologist, who testified that they had  entendre un psychiatre et un psychologue qui ont
been present during the trial and gave an opinioremotgre gu'ils étaient pesents pendant le pex’
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based on the facts in evidence. They both stated et ont exprime” opinion ba&s sur les faits
that they had not interviewed the accused, since heevoilds par la preuve. lls onediag tous les deux
had refused them access unless they consented to a  qu’ils n'avaient pas iaetdadews puisque
preliminary conference with the defence experts, celui-ci avaitealesleur parlea ‘moins qu’ils
which was unacceptable to them for professional ne consemtemé¢ cordgfence pealable avec les
reasons. experts de lafdhse, ce qui, pour des raisons pro-
fessionnelles, ne lewatait pas acceptable.

Following this evidence in reply, the defence A la suite de cette preuve egptique, la éfense
was allowed to call evidence in surrebuttal show- etéa dutorige a pciser par une preuve suepl”
ing the reasons why such a conference was neces-  mentaiepamse, les raisons pour lesquelles
sary. The jury thus had the benefit of the factual  une telleeoamée s’imposait. Le jury disposait
framework, which it could use to draw the conclu-  donc de la trame factuelle pour tirer les cons’
sions it considered appropriate from the defence’'s  quences qu'il jugeait apesodu’ refus de la
refusal to submit to a second psychiatric examina-eferse de se soumettee une contre-expertise
tion. | would point out that this evidence was  psychiatrique. Je disiosiligner que cette preuve
called without the accused being personally etd élaboEe sans que l'accesait a expliquer
involved in explaining his refusal. directement son refus.

The second case of interestRsv. Stevenson La seconde affaire d'intét estR. ¢. Sevenson
(1990), 58 C.C.C. (3d) 464 (Ont. C.A.), in which  (1990), 58 C.C.C. (3d) 464 (C.A. Ountham"
the accused argued that he did not have the capac- e faigsit valoir qu'il n'avait pas la capazitie
ity to form the requisite intent for murder. How-  former [lintention requise pour commettre un
ever, he did not put forward the defence of meurtre. Il n'eaintoutefois pas uneetEnse
insanity. In support of his defence, the accused afalion mentale. Au soutien de safdalise,
adduced expert psychiatric evidence. Although he l'azcaspesent’” une expertise psychiatrique.
had agreed to meet with the psychiatrist proposed  Bien qu'il ait &cdeptencontrer le psychiatre
by the Crown, the accused refused to discuss the  prqqazda Couronne, I'accaisivait refus, sui-
circumstances of the homicide of which he was  vant les conseils de son avocat, de discuter avec ce
accused with that psychiatrist, as a result of advice  psychiatre des circonstances entourant I'homicide
from counsel. However, he had discussed the cir-  demaiil &ccus.’ En revanche, il avait diseutie
cumstances with the psychiatrists retained by the  ces circonstances avec les psychiatres retenus par
defence. After referring to the accused’s right to  kfedSe. Apes avoir mentionm’le droit au
silence guaranteed by s. 7 of @Bkarter, Morden  silence de I'accagjaranti par I'art. 7 de IBharte,
J.A. held that the principle of the decision in le juge Morden a conclu que le principe de l'arr”
Sweeney was still applicable. The Crown was Sweeney était toujours applicable. La Couronne
therefore entitled to put in evidence the fact that itetait ‘'donc autore a mettre en preuve le fait que
experts, unlike the defence experts, had not been  ses experts, contrameosnt retenus par la
given the same access to the information in theeferbe, n'avaient pas eu lemé aces aux infor-
possession of the accused. Morden J.A. explained  mations quelgibdsiccus. Le juge Mordenma *
the consequences of this fact as follows, at p. 496:  la p. 496, en explique ainsi ézpienoss:

| think that the jury should have been instructed that theTRADUCTION] Je pense que le juge aurait dire aux
appellant, in not discussing the circumstances of the esjgue I'appelant, en refusant de discuter des circons-
homicide with the Crown psychiatrists, was exercising tances de I'hnomicide avec le psychiatre dereminist’
his right to remain silent and that no inference of guilt public,aaeson droit de garder le silence et qu’ils ne
could be drawn against him on this account but that, in pouvaient tirer de ce fait aucune conclusiansquant °
assessing the Crown’s expert evidence in comparison culpabifitais qu’ils pouvaient par contre tenir
with that of the appellant’s, they could properly take compte du refus de kadeusliscuter de I'homicide
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into account the accused’s refusal to discuss the homi- aveenteints experts du mina® public, lorsqu’ils
cide with the Crown’s expert witnesses. evalueraient la preuve d’expert du mieigt public par
comparaison avec celle des appelants.

Last, inR. v. Worth (1995), 98 C.C.C. (3d) 133  Finalement, danR. c. Worth (1995), 98 C.C.C. 72
(Ont. C.A), the accused relied on a defence of (3d) 133 (C.A. Ont.), ladaisdit valoir une
insanity under s. 16 of th€ode to a charge of efense de troubles mentaux en vertu de l'art. 16
murder. The accused did not testify at his trial. Qide a I'encontre d’'une accusation de meurtre.
Both the defence and the Crown called psychia- L’'ascua’pasdmoigre a son proes. Autant la
trists on the issue of the accused’s state of mind atefende que la Couronne ont fait entendre des psy-
the time of the homicide. The Court of Appeal chiatres sur la questioretd¢ d’esprit de l'ac-
approved the trial judge’s comments to the jury, in  ecas 'moment de I'homicide. La Cour d'appel a
which he stated that the Crown psychiatrists had  apprtes/commentaires faits par le juge de pre-
been refused the opportunity to interview the emi’instance au jury selon lesquels les psy-
accused, and that it was open to the jury to con-  chiatres de la Couronne n’avaient pas eu la possi-
clude from this that his defence would not with-  bild‘interviewer I'accus; et le jury pouvait en
stand such scrutiny. conclure que sdedse ne survivrait pas un tel

examen.

It therefore seems to me to be settled law that Il me semble donc bieetabli que, lorsquun 73
when an accused relies on a psychiatric assessment eacappuie sur une expertise psychiatrique au
in support of any defence, his refusal to be  soutien d'efiendé quelconque, son refustd
examined for the same purposes by a Crown examix némes fins par un expert de la Cou-
expert may be the subject of an inference adverse ronne peut faire I'objet demsdefdfavora-
to him and the trial judge must so instruct the jury.  dlsohegard, et que le juge du pescdoit en
In my view, there is no reason to limit this rule to instruire le jury. Il N'g mon avis, aucune raison
cases in which the defence is a defence of mental  de limiter kepidetcetteeglea des affaireswo”
disorder within the meaning of s. 16 of tBede.  la défense en est une de troubles mentaux au sens
The principle behind this exception to the general  de l'art. 1€atie. Le principe qui anime cette
rule of the right to silence is one of fairness  exceptidtam Egle ggrérale du droit au silence est
between the parties which applies in all cases un princgmui entre les parties qui s’applique
where the accused calls an expert to whom he has  dans tous lea tasco®& fait #moigner un
given exclusive access. expariqui il a done”un aces exclusif.

In addition, Sweeney is the only decision that Par ailleurs, seul I'aet"Sweeney traite, et ce de 74
addresses the procedure to follow in the case of aconfidirecte, de la predurea suivre en cas de
refusal by the accused to submit to a second refus de laaeisse soumettra Une contre-
assessment, and it does so indirectly. In my view,  experismon avis, la proedure suivie dans
the procedure followed iBweeney is much prefer-  I'amef Sveeney est largement piférablea’ la proe-
able to the procedure followed in the present case.  dure suivie daresémtpdossier. Ce qui distin-

The fundamental distinctions between this case  gue fondamentalemesddatpraffaire des trois

and the three cases cited above are, first, that the  cawsd®g® 'c’est, d'une part, que l'aceus’
accused testified at his trial and, second, that themoijre a son proes et, d'autre part, que la Cou-
Crown did not call any experts to rebut the expert  ronne n’a fait entendre aucun expert pour contre-
evidence introduced by the accused, although it  carrer I'expertisserge par l'accus, bien

had been informed some weeks before the trial qu'ag@ninformée quelques semaines avant le
started that the defence would be introducing aebud’du proes du fait que laafense allait -
psychiatric assessment. The Crown could have  senter une expertise psychiatrique.etedorait -
retained the services of a psychiatrist to assess the  a@ildeCouronne de retenir les services d'un
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expert evidence introduced at the trial and provide  psychiatrespaluer la preuve psenge au pro-
an opinion, if necessary, to contradict the defencees at offrir une opinion, le caslgant, pour con-
expert. tredire I'expert de laeténse.

The Crown did not retain the services of an La Couronne n'a retenu les services d’aucun
expert, and did not contradict Dr. Lafleur’s opin-  expert, et elle n'a pas contredit I'opinion du
ion. It confined itself to putting the question here ' Lfleur. Elle s’est contea€ de posea I'appe-

in issue to the appellant. In my view, because of
how the Crown chose to proceed, it cannot now

lant la question en Atigen avis, le proe®
a@at’ la Couronne ne lui permet pas de se

rely on the exception to the exercise of the right to evaldir de la egle d’exceptiona’l'exercice du

silence.

droit au silence.

In fact, there are several reasons why the proce- En fait, pour plusieurs raisons, la pedcire sui-

dure followed in this case should be avoided. First,

the question asked here was ambiguous and incon-

clusive. There was nothing in the evidence that

showed that the accused had previously refused to

submit to a second psychiatric assessment. In
cross-examination, the Crown merely asked the
accused:TRANSLATION] “Would you agree to meet

in the near future, at the request of the Crown, a
psychiatric expert named John Wolwertz so as to
allow the Crown to prepare a second psychiatric
opinion?” It seems to me to be quite apparent that
it is a little late to ask the accused to submit to sec-
ond psychiatric assessment in the middle of his

vie en dmspdevraitefre €vitée. D’abord, la
questiem ipo&ait ambige et non concluante.

Rien dans la prezteblissait que I'accesavait
eregfuparavant de se soumetéreune contre-
expertise psychiatrigue. En contre-interrogatoire,
la Couronne a tout simplement el@mam”

ces«est-ce que vous accepteriez dans l'adiat

de rencoatiar,demande de la Couronne, un
expert psychiatre du nom du docteur John
Wolwertz dans le but que la Couronne confec-
tionne une contre-expertise psychiatrique?» De
tavielence, il m’'appert un peu tard pour
demantlaccug de se soumettie une contre-

defence during a jury trial for murder. If that ques-evaluation psychiatrigue au milieu de sefetise

tion was being put to him for the first time, which
the jury did not know, his negative response would
be completely acceptable and no negative infer-

dans un @sgoour meurtre devant jury. Si cette

guestiorthit poge pour la premare fois, ce
que le jury ignoragtpsase agative serait tout

ence should be drawn from it. The question als@ fait acceptable et aucune @énéhce rgative ne

arises of how the trial should have proceeded had

the accused consented there and then.

devratrertige. On se demande d’ailleurs ce
gu'il aua@ddenir du praes si I'accus”avait

consenti sur-le-champ.

In addition, it seems to me to be very inappro-

priate to ask the accused to explain the reasons for

his refusal in detail, and to invite him to impugn

Dr. Wolwertz’s motives. The accused himself had
no personal knowledge regarding the professional
qualifications of the psychiatrist selected by the

Crown, and could not have expressed in an appro-

priate and credible manner the reasons why his

counsel advised him not to agree to be examined

by Dr. Wolwertz. Similarly, it would have been
difficult for the accused to testify concerning the

De plus, il me semble @5 peu appropei'de

demarn@ecug d'expliquer en efail les rai-

sons de son refus et de l'iaviitéenter ainsi un
psocd’intention au D Wolwertz. L'accus’

n'avait &imenaucune connaissance personnelle

quant aux qualifications professionnelles du psy-

chiatre choisi par la Couronne et il n’aurait pas pu
exprimercde fagpropee et cedible les rai-
sons pour lesquelles son avocat lui conseillait de

ne pas acceptaraléxamia’par le DWolwertz.
De lanme”fzon, I'accug” pouvait difficilement

discussions that had taken place between his couremoiginer au sujet des discussions qui avaient eu

sel and Crown counsel, since there is no indication

that he was present at those discussions. At most,

lieu entre son avocat et le procureur de la Cou-
ronne, alors que rien n'indique ef@’prEgent
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if the question had been put to him directly, hea ces discussions. Au mieux, si la question lui avait
could have said that he refused to meet with Drett poge directement, il aurait pu dire gqu'il refu-

Wolwertz on the advice of counsel.

sait de rencontrer'lg/Blwertz suivant les con-

seils de son avocat.

It is greatly preferable, in my view, that the
Crown establish the accused’s refusal in one of the
following two ways: either by seeking an admis-

Il est vastement pférable,a’ mon avis, que la 8

Couronne fasse la preuve du refus @ed&accus’
'une des detorfa suivantes: soit en demandant

sion from the defence concerning the refusala la dfense d’admettre le refus, ce qui pourrait

which could include the grounds for the refusal, or
by calling another witness, as was done in
Sweeney, Stevenson and Worth, in which case the
defence could offer evidence in reply if it consid-
ered it necessary to do so.

In light of the principles on which the exception
rule is based, it seems clear to me that the proce-
dure adopted in this case was particularly inappro-

priate. First, the question was asked in the presence

of the jury, immediately following a question of

the same type which also should never have been

asked (by the Crown’s own admission, at least in
the Court of Appeal). The cumulative effect of the
accused’s refusal to provide a blood sample and
refusal to submit to a second psychiatric assess-
ment, in rapid succession, in my view, proved
highly prejudicial, for no good reason, to the gen-
eral credibility of his defence. Second, the question
itself was not particularly helpful, since it con-
tained an inherent ambiguity regarding the specific
subject-matter of the refusal, thus making it diffi-
cult for the jury to be invited to draw any conclu-
sion whatsoever from that refusal.

A la lumiére des principes sur lesquels égle

permettre d’exposer les motifs du refus, soit en fai-
sant entendre uneratimt’comme cela et le

cas dans les affaBeseney, Stevenson et Worth,

ce qui permetirét dfense d'offrir une preuve
aplique, si elle le jugeaitetessaire.

79

d’exception esefdhdi’appard clair que la
quioE adomé en I'espce €tait particulere-
ment inappropiiine part, la question e’
pesen pesence du jury, imediatement ags
une questioerde genre qui, elle non plus,
n'aurait jamai&trd"posée (ce gu'admet aere
la Couronne, tout au moins devant la Cour d'ap-
pel). L'effet cumulatif des refus coup sur coup de
'ambeigéurnir urechantillon de son sang et de
se soumatuiee contre-expertise psychiatrique
s’estég@ mon avis, s dommageable la ce-
Bbiginérale de saafénse, et ce sans raison.
D’autre part, la question aimaetait peu utile
puisqu’elle contenait une @MmbighErente
quaniobjet pecis du refus, ce qui rendait diffi-
cile le processus par lequel le jury paireait ~
irvd"tirer quelque conclusion que ce soit de ce

refus.

The bottom line on this issue is that it is impor-
tant to remember that the rule by which a conclu-
sion unfavourable to the accused may be drawn
from his refusal to submit to a second psychiatric
assessment is an exception to the fundamental
principle of the right to silence, which is itself
rooted not only in the common law but also in the
Charter. It is essential that this exceptional rule be
administered fairly and equitably and in a manner
consistent with its underlying principle. From this
perspective, it seems to me to be particularly inap-
propriate for the Crown to invite the jury to draw a
negative conclusion from the accused’s refusal to
submit to examination by its experts, when the

En somme, sur cette question, il est important &

rappeler quegla permettant de tirer une con-
clusfavdrablea’ 'accug de son refus de se
soumattrae’ contre-expertise psychiatrique est
une exception au principe fondamental du droit au
silence, @€ ana” non seulement dans le
droit commun mais aussi d&iwrkz. Il est
essentiel quegaae d’exception soit administr’
d'unerfguste eequitable et dans le respect du
principe qui I'anime. Dans cette optique, il me
semble patEmient inappropei pour la Cou-
ronne d’inviter le gutirer une conclusionega-
tive du refus de kadeusé soumettiee sa con-
tre-expertise, lorsque la Couronnerabenia
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Crown itself led no evidence challenging the  offert aucune preuve mettant en doute I'expertise
expert opinion offered by the defence. Before tak-  offerte paefiendé. Avant de segraloir de la
ing advantage of the exception, the Crown mustegle d’exception, la Couronne doit d’abord jeter
first lay the factual foundation of its assertion by les fondements factuels detesatipri en mettant
challenging the defence’s psychiatric assessment.  en doute I'expertise psychiatriqueefimda. d”
It may then lead evidence of the accused’s refusal, Elle peut ensuite introduire en preuve le refus de
provided it does so accurately and in a manner l'agcpeurvu gu'elle le fasse decta pegcise
consistent with the facts, that is, avoiding tactics alfid la Ealité, c’esta-dire, erevitant des tac-
that are unfair or unduly prejudicial to the accused. tiqedsydles ou indfment pejudiciablesa’l’ac-

Cus.

In view of the circumstances of this case, the Etant done’ les circonstances en 'ex®, les
judge’s instructions to the jury on the issue failed instructions fournies sur la question par le juge au
to remedy the original error of allowing the ques-  jury n'ont pasediré I'erreur originale d’avoir
tion to be asked. permis que la question soiepos’

B. Application of Section 686(1)(b)(iii) B. L’application du sous-al. 686(1)b)(iii)

| would note that the Court of Appeal unani- La Cour d’appel, je le rappelle, a conelliuna-
mously concluded that the trial judge committed rémifle le juge du pres’ avait commis des
errors in his instructions to the jury, specifically in  erreurs dans ses directives au jury, notamment
the summary of the testimony of the defence's dans$em® du €moignage de l'expert de la
expert witness (Dr. Lafleur), the characterization efedise (le D Lafleur), I'explication de la poeg
of the evidence of good character submitted by the  de la preuve de bonneerpetsditite par I'ap-
appellant, the outline of the facts of the case that pelanteteptation des faits de la cause se rap-
were relevant to the theory put forward by the  portafd these avareé par la dfense et la des-
defence, and the description of the application of  cription de I'application du par. 34@pdeu
s. 34(2) of theCode, and more particularly the ref-  plus partienBment, laeférencea’ I’homme rai-
erence to the reasonable man in connection with  sonnable qudatformation des perceptions
how the perceptions associated with self-defence  prepie£gitime dfense. C’est depuis ce point

are formed. This is the starting point from which |  dpat que jexamine maintenant I'applicalailit”
shall now consider the applicability of the curative  de la disposition.
provision.

The curative provision set out in s. 686 La disposition eparatrice du sous-al.

of the Code applies in exceptional situations where  68B)(iij) du Code trouve application dans les
the evidence is so overwhelming that the trier of  situations exceptionnellda preuve esht ce
fact would inevitably find an accused guilty point accablante que le juge des faits conclurait
despite the errors committed during the trRly.  forcémenta’ la culpabili€ de I'accus; en @pit des
B. (F.F.), [1993] 1 S.C.R. 697. erreurs commises au cours duegrét c. B.
(F.F.), [1993] 1 R.C.S. 697.

Very recently, inR. v. Brooks, [2000] 1 S.C.R. Tout cemment, dans l'at™R. c. Brooks,
237, 2000 SCC 11, at para. 104, this Court adopted  [2000] 1 R.C.S. 237, 2000 CSC 11, au par. 104,
Major J.’s statement irR. v. Bevan, [1993] 2 notre Cour a adapi’enon& du juge Major dans
S.C.R. 599, in which he provided a reminder, aiR. c. Bevan, [1993] 2 R.C.S. 599, dans lequel il a
pp. 616-17, of the exact nature of the test that the  rappelk pp. 616 et 617, la natureegise du
Crown must meet pursuant to s. 6869({i): critere auquel le ministe public doit satisfaire
selon le sous-al. 686¢)iii):
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The question to be asked in determining whether Petarahiner si I'erreur du juge du pexa caus”
there has been no substantial wrong or miscarriage of un tort important ou une erreur judiciaire grave, il faut
justice as a result of a trial judge’s error is whether “the se demander si «le verdict ecgagairemergt le
verdict would necessarily have been the same if such emansi cette erreur neegit pas produite»: voir
error had not occurred”: se€olpitts v. The Queen, Colpitts ¢. The Queen, [1965] R.C.S. 739, le juge
[1965] S.C.R. 73%er Cartwright J. (as he then was), at Cartwright (plus tard Juge enahef), 744Wildman
p. 744;Wildman v. The Queen, [1984] 2 S.C.R. 311, at c.LaReing [1984] 2 R.C.S. 311, aux pp. 328 et 329. On
pp. 328-29. This test has also been expressed in terms ofegalamient formael”le criere de la fagn suivante:
whether there is any possibility that if the error had not  existe-t-il une possigil¢; n'et ét# l'erreur com-
been committed, a judge or properly instructed jury mise, le juge ou un jury agarmte® directives appro-
would have acquitted the accused: sealpitts, per priees ait acquit’ 'accug?: voir Colpitts, le juge
Spence J., at p. 758; v. S (P.L.), [1991] 1 S.C.R. 909, Spencela p. 756R. ¢. S. (P.L.), [1991] 1 R.C.S. 909,
per Sopinka J., at p. 91%. v. Broyles, [1991] 3 S.C.R. le juge Sopinka, la p. 919;R. c. Broyles, [1991] 3
595, at p. 620R. v. B. (F.F.), [1993] 1 S.C.R. 697er R.C.S. 595a’la p. 620R. c. B. (F.F.), [1993] 1 R.C.S.
lacobucci J. at pp. 736-37. | do not interpret these two 697, le juge lacobucci, aux pp. 736 et 737. Je ne crois
approaches as being intended to convey different mean- pas que cendees aient un sens diféent. Dans
ings. Under either approach, the task of an appellate les deux @hdalt la cour d’appel consistetter-
court is to determine whether there is any reasonable miner s'il existe une pessdigithnable que le
possibility that the verdict would have been different verdigt &8 different en l'absence de l'erreur en
had the error at issue not been made. question.

Where more than one error was committed dur- Lorsque plusieurs erreurs oe&’ commises au 85
ing the trial, whether regarding the admissibility of  cours du gsogju’il s'agisse de I'admissibiit”
evidence, the judge’s instructions to the jury or  d'une preuve, de directives du juge au jury ou
otherwise, the cumulative effect of those errors, d’autre chose, I'effet cumulatif de ces erreurs, si
however minimal they may be when taken individ-  minimes soient-elles individuellementetdoit ~
ually, must be taken into account for the purposes  pris en evasai pour I'application du sous-al.
of applying s. 686(1k(iii). 686(1)b)(iii).

Where an error, or a series of errors, relates to Lorsqu'une erreur, ou I'ensemble des erreur$®
the very essence of the defence and could influ-  porte sur I'essesrne d€ la efense et risque
ence the jury’'s assessment of a question of fact d'influencer €ajgion par le jury d’une ques-
that has a very direct bearing on the accused’'s tion de fait qui touches getria culpabilg”de
guilt, it is difficult to conclude that the rest of the  I'aceud’est difficile de conclure que le reste de
evidence is sufficiently conclusive for the curative  la preuve est suffisamment concluant pour permet-
provision to be applied. tre I'application de la dispositieparatrice.

In the present case, the central issue was Dans la pesente affaire, la question centralé®’
whether, at the time the appellant shot the victimgtait'de savoir si, au moment @’a fait feu sur la
he had a reasonable perception that his life was in  victime, I'appelant avait une perception raisonna-
danger and that he could not otherwise escape ble que etivien danger et qu'il ne pouvait se
from the threat to his safety. soustraire autrenadiat menace qui pesait sur lui.

Some of the errors found by the Court of Appeal Certaines des erreurs constdt” par la Cour 88
related to secondary matters and, taken in isola-  d'appel portaient sur des questions secondaires et,
tion, could have been excused by applying the cur-  prisesnigolf, auraient petfe excusés par le
ative provision. For example, | am of the view, as  biais de la disposéaratrice. Par exempla, °
was the Court of Appeal, that the question put to  I'instar de la Cour d’appel, je suis d'avis que la
the accused by the Crown asking him whether he  questi@e pas’la Couronne I'accu€, a savoir
would consent to providing a blood sample “went  s’il consentmafournir un echantillon de son
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too far”. It is difficult to see the relevance of this  saemgit'«de trop». Il est difficile de discerner la
question, which was asked in a prejudicial manner  pertinence d’'une telle questiea, qeogagn
and followed by an instruction which did little to  egjudiciable et suivie d’une instruction qui rem’
remedy that prejudice. However, that error, taken  diait @exe ‘pejudice. Toutefoisa elle seule,
alone, would not in my opinion have vitiated the  cette erreur n'aurait pas, selon moigvitoes
trial to the point that the curative provision could au point de fifeca I'application de la dispo-
not be applied. sitioneparatrice.

On other hand, the psychiatric evidence of the Par contre, la preuve psychiatrique de la peur
accused’s pathological fear of the victim was fun-  pathologique qu'avait laabeda victimeefait
damental. As well, the nature of the evidence also  fondamentale. eee,ma nature de la preuve
required very clear instructions regarding the  exigegitliément des instructiongsrclaires sur
assessment of the reasonableness of the accused’s e€aiori du caraete raisonnable des
beliefs. In my view, the errors in the judge's croyances de I'&céusion avis, les erreurs dans
instructions to the jury concerning these two issues  les directives du juge au jury sur ces deux ques-
were inevitably fatal, since it is impossible to  tions sonevit@blement fatales puisqu’il est
argue that the verdict would have been the same  impossible@adgne que le verdict aurat’le
had it not been for those errors. Such a conclusion emenf’ait ét ces erreurs. Une telle conclusion
would amount to rejecting the defence out of handequivaudraita'rejeter d’'emldé la @fense et donc
and thus to usurping the decision-making authoritya usurper le pouvoiretisionnel du jury.
of the jury.

The appellant killed a defenceless sleeping man L'appelant a te” un homme endormi, sans
whom he had known for years, who was violent efetise, qu’il connaissait depuis des ees) qui
towards him and of whom he was chronicallyetaif violenta sonegard et dont il avait une peur
afraid. He was entitled to have a jury determine his  chronique. Il avaitadogitqu’un jury dcide de
guilt in accordance with properly explained and sa culpabdidns le cadre deegles juridiques
applied rules of law. This was not the case here, bien exgfjet bien appliges. Cela n'a pas
and it is not for appellate courts to dismiss aeté le cas ici et il n'appartient pas aux tribunaux
defence on which an appropriately instructed jury  d’appetatter une efense sur laquelle un jury
has not expressed a view. egdiatement instruit ne s’est pas proreonc’

In my view, the cumulative effect of the errors A mon avis, I'effet cumulatif des erreurs consta-
unanimously found by the Court of Appeal to have eestunanimement par la Cour d'appel, auxquelles
occurred, combined with the serious and prejudi-  s’ajoute I'erreur gravejetigiable d’avoir per-
cial error of allowing the Crown to ask the accused arls Couronne de demandefaccu® s'il con-
whether he would consent to a second psychiatric  sertiéaie contre-expertspar le DWolwertz,
assessment by Dr. Wolwertz, requires that the con-  exige que le verdict de celpatiilinnd” et
viction be set aside and a new trial ordered. qu’'un nouveawspsmt ordona.

I would therefore allow the appeal and order a Je suis donc d’avis d’accueillir le pourvoi et

new trial. d’ordonner un nouveau pesc’
Appeal dismissed, ARBOUR J. dissenting. Pourvoi rejeté, le juge ARBOUR est dissidente.
Solicitor for the appellant: Michel Pennou, Procureur de |’ appelant: Michel Pennou, Laval.

Laval.
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Solicitor for the respondent: The Attorney Procureur de I'intimée: Le substitut du
General’s Prosecutor, Montréal. Procureur général, Montréal.



