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Freedoms, s. 12 —Criminal Code, R.SC. 1985, c. C-46,
ss. 235, 745(c).

Criminal law — Defences — Defence of necessity —
Accused convicted of second degree murder after killing
his severely disabled daughter — Trial judge removing
defence of necessity from jury after counsel’s closing
addresses — Whether jury should have been allowed to
consider defence of necessity — Whether timing of trial
judge's ruling as to availability of defence rendered
accused's trial unfair.

Criminal law — Trial — Jury — Fairness of trial —
Jury nullification — Accused convicted of second degree
murder following death of his severely disabled daugh-
ter — Whether trial unfair because trial judge misled
jury into believing it would have some input into appro-
priate sentence, thereby lessening chance of jury nullifi-
cation.

minimale? — Charte canadienne des droits et libertés,
art. 12 — Code crimingl, L.RC. 1985, ch. C-46,
art. 235, 745c).

Droit criminel — Moyens de défense — Moyen de
défense fondé sur la nécessitée — Accusé ayant tué sa
fille gravement handicapée déclaré coupable de meurtre
au deuxieme degré — Elimination par le juge du procés
du moyen de défense fondé sur la nécessité apres I’ ex-
posé final des avocats — Le jury aurait-il d avoir la
possibilité d’ examiner e moyen de défense fondé sur la
nécessité? — Le moment ol le juge du procés a rendu sa
décision sur la possibilité dinvoguer la nécessite
comme moyen de défense a-t-il nui a I’ équité du proces
de I’ accusg?

Droit criminel — Procés — Jury — Equité du proces
— Annulation par le jury — Accusé ayant tué sa fille
gravement handicapée déclaré coupable de meurtre au
deuxieme degré — Le fait pour le juge du proces d'in-
duirelejury en erreur en I’amenant a croire qu'’il parti-
Ciperait a la détermination de la peine porte-t-il atteinte
a I'équité du proces en diminuant la possibilité d’ annu-

lation par le jury?

The accused was charged with first degree murder
following the death of T, his 12-year-old daughter who
had a severe form of cerebral palsy. T was quadriplegic
and her physical condition rendered her immobile. She
was said to have the mental capacity of a four-month-
old baby, and could communicate only by means of
facial expressions, laughter and crying. T was com-
pletely dependent on others for her care. She suffered
five to six seizures daily, and it was thought that she

L'acad® inculgg de meurtre au premier degr”
la suite de la mort de T, sa fille de 12 ans qui souffrait
d’'une paradysimalé grave. T est quadgiique et
etmnphysique la rend immobile. T aurait la cagacit’
mentale dlghd® quatre mois et elle ne peut com-
muniquer qu’au moyen d’expressions du visage, de rires
et de pleurs. éflend endrement des autres pour
prendre soin d’elle. Elleaastingrises dpilepsie
par jour et on croit qu’elle smdfreEment. Elle doit

experienced a great deal of pain. She had to be spoostre ndurriea’la cuilEre et son manqueelments nutri-

fed, and her lack of nutrients caused weight loss. There

tifs Iui fait perdre du poidsléebents de preuve

was evidence that T could have been fed with a feedingemodtrent que T aurait petré nourriea’I'aide d’'une

tube into her stomach, an option that would have
improved her nutrition and health, and that might also
have allowed for more effective pain medication to be
administered, but the accused and his wife rejected this
option. After learning that the doctors wished to per-
form additional surgery, which he perceived as mutila-
tion, the accused decided to take his daughter’s life. He
carried T to his pickup truck, seated her in the cab, and
inserted a hose from the truck’s exhaust pipe into the
cab. T died from the carbon monoxide. The accused at
first maintained that T had simply passed away in her
sleep, but later confessed to having taken her life. The
accused was found guilty of second degree murder and
sentenced to life imprisonment without parole eligibility

sonde positiateris son estomac, ce qui auraig-am’

elgwn alimentation et sa sardf auraiegalement pu

permettre I'administration déaitplgs plus efficaces,
mais kaetss femme ont regetette option. A@s
avoir appris que ¢éekeams veulent effectuer une
intervention chirurgicaleesugire, qu'il percevait
caztamé de la mutilation, I'accas®cide d’enlever
la s fille. Il emnehe Ta sa camionnette, I'assoit
dans la cabineret dass la cabine un boyaa Au
tuymhhappement de la camionnette. T meurt d'in-
toxication par le monoxyde de carboneelsaceus’
tient d’abord que T est simplement morte dans son som-
meil, mais admet plus tard lui aveirla&nke:
L'acast® dEclag coupable de meurtre au deamie
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for 10 years; the Court of Appeal upheld the accused’'s edstgrondammé I'emprisonnemerd pergtuité sans

conviction and sentence, but this Court ordered a new possitditiieration conditionnelle avant 10 ans; la

trial. Cour d’appel a confirmcette éclaration de culpabitt”
ainsi que la peine d’emprisonnement, mais notre Cour a
ordonr€ la tenue d’'un nouveau pex’

During the second trial defence counsel asked the trial Au cours du secoed, pien@cat de laafense a
judge for a ruling, in advance of his closing submis- demmandjuge du pras de dcider, avant sa plaidoi-
sions, on whether the jury could consider the defence of rie finale, si le jury pouvait examiner le moyen de
necessity. The trial judge told counsel that he would rule eferse fond sur la etessit. Le juge du praes l'a
on necessity after the closing submissions, and later ief@u’il se prononcerait sur leecéssit” apes les
ruled that the defence was not available. In the course of  expiosls et a efidé par la suite que ce moyen de
its deliberations, the jury sent the trial judge a note efedSe ne pouvait patré invoqe. Au cours de ses
inquiring, in part, whether it could offer any input into elibérations, le jury a fait parvenir au juge du @®c’
sentencing. The trial judge told the jury it was not to une note dans laquelle il lui demandait notamment s'il
concern itself with the penalty. He added: “it may be pouvait partieifpeeBtermination de la peine. Le juge
that later on, once you have reached a verdict, you — we daspeoepondu aux j@s qu’ils ne devaient pas se
will have some discussions about that”. After the jury soucier de la peindiger. Il a ajouw”: « Il se peut
returned with a guilty verdict, the trial judge explained donc que plus tard, lorsque vous aurezeplename”
the mandatory minimum sentence of life imprisonment, dict, vous — nous en discutiongs géprle jury eut
and asked the jury whether it had any recommendation prenama/erdict de culpabiét’le juge du praes a
as to whether the ineligibility for parole should exceed explita’peine minimale obligatoire d’emprisonne-
the minimum period of 10 years. Some jury members raepéerjgtuitt et a demaredaux jues s'ils avaient
appeared upset, according to the trial judge, and later une recommaadati@enquant une prolongation de
sent a note asking him if they could recommend less eriag¥ d’inadmissibil#a la likdration conditionnelle
than the 10-year minimum. The trial judge explained aa-della pfiode minimale de 10 ans. Certainepir’
that theCriminal Code provided only for a recommen- ont paru congsgriselon le juge, et lui ont eneypar
dation over the 10-year minimum, but suggested that the la suite une note dans laquelle ils lui demandaient s'ils
jury could make any recommendation it liked. The jury pouvaient recommandetaimaindre que lagriode
recommended one year before parole eligibility. The minimale de 10 ans. Le juge el pm@liga’que le
trial judge then granted a constitutional exemption fromCode criminel ne pgevoit que la possibiktd’'une recom-
the mandatory minimum sentence, sentencing the mandation civioelgoexedant la pfiode minimale
accused to one year of imprisonment and one year on de 10 ans, mais il @ quige’jury pouvait recom-
probation. The Court of Appeal affirmed the conviction mander ce qu’il voulait. Le jury a recomrgaade
but reversed the sentence, imposing the mandatory minelai giéalablea’ la libération conditionnelle soit d’'un
imum sentence of life imprisonment without parole eli- an. Le juge duepracalors accoediine exemption
gibility for 10 years. constitutionnelle de la peine minimale obligatoire, con-

damnant l'accusa une peine d’emprisonnement d’'un
an eta une griode de probatiorgalement d’'un an. La
Cour dappel a confirm’la diclaration de culpabibt
mais elle a infirne’la peine, imposant la peine minimale
obligatoire, soit 'emprisonnemeatpergtuitt sans pos-
sibilite de lit€ration conditionnelle avant 10 ans.

Held: The appeals against conviction and sentence Arrét: Les pourvois interjes contre la eClaration de

should be dismissed. culpab#ligt contre la peine sont rejst”

The defence of necessity is narrow and of limited Le moyeneflenslé fond sur la Bcessit” est res-
application in criminal law. The accused must establish treint et n'a qu’une applicati@e lemidroit criminel.
the existence of the three elements of the defence. First, Leaais ‘ddmontrer I'existence de troisléments

there is the requirement of imminent peril or danger. avant de pouvoir invoquesrelssié. Premgérement, il
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Second, the accused must have had no reasonable legal doit y avoir danger immineamddeent, I'accles’
alternative to the course of action he or she undertook. ne doit pas avoir d’autre solution raisoneghle et |
Third, there must be proportionality between the harm qgue d’agir comme il I'a fait. emeisient, il doit y
inflicted and the harm avoided. Here, the trial judge was avoir proportianretitte le mal inflig” et le mal
correct to remove the defence from the jury since therevité."En I'esgte, le juge du pres'a eu raison de sous-
was no air of reality to any of the three requirements for traire ce moyesfatese I'appEciation du jury car il

necessity. The accused did not himself face any peril, n'y a aucune apparence de vraisemblance quant aux
and T’s ongoing pain did not constitute an emergency in trois exigences redalivescessit. L'accug ne cou-
this case. T's proposed surgery did not pose an immi- rait paslmenoh danger et la douleur constante de T

nent threat to her life, nor did her medical condition. It ne constituait pas une situation d’'urgence eme.l'esp”
was not reasonable for the accused to form the belief elatiph que I'on voulait faire suba T ne mettait
that further surgery amounted to imminent peril, particu- pas sa vie en danger et ne risquait pas d’aggraver son
larly when better pain management was availableetat. ‘Il nétait pas raisonnable pour I'aceude croire
Moreover, the accused had at least one reasonable legal gu’une intervention chirurgicale de plus constituait un
alternative to killing his daughter: he could have strug- danger imminent, surtout qu'un meilleotecdatta
gled on, with what was unquestionably a difficult situa- doutdait ‘possible. L'accesdisposait en outre d'au
tion, by helping T to live and by minimizing her pain as moins une solution raisonnabtgakt Hutre que celle
much as possible or by permitting an institution to do de tuer sa fille : il aurait pu corgiruneturer ce qui
so. Leaving open the question of whether the proporetait indiscutablement une situation difficile en aidant T
tionality requirement could be met in a homicide situa-a vivre et en atfiuant sa douleur dans toute la mesure
tion, the harm inflicted in this case was immeasurably du possible, ou permattiestablissement de s’en
more serious than the pain resulting from T's operation charger. La question de savoir s'il est possible de res-
which the accused sought to avoid. Killing a person — pecter I'exigence de proportomizd le cas d'un
in order to relieve the suffering produced by a medically homicide demeurant ouverte, le maleinfligsgce
manageable physical or mental condition — is not aetait Emesuement plus grave que la douleur gesul-
proportionate response to the harm represented by the terait de l'intervention chirurgicale de T et gae I'accus’
non-life-threatening suffering resulting from that condi- cherchéititer. Tuer quelqu’'un — dans le but de met-
tion. tre fina la douleur produite par ugtat de samet’phy-
sique ou mental qui peetre trai€ par des soins edi-
caux — n’est pas uneaction proportiongé au mal que
constitue une douleur qui ne met pas la vie en danger et
qui résulte de cettat de samlt”

It is customary and in most instances preferable for Il est habituel et, dans la plupart desféadler
the trial judge to rule on the availability of a defence que le juge depsE prononce sur la possikildin-
prior to closing addresses to the jury. While the timing voquer un moyeefeiesg avant les expesfinals au
of the removal of the defence of necessity from the juremd’si ce moyen deefEnse aet soustraita

jury’s consideration was later in the trial than usual, it 'examen du gugneetape plus avaee du proes
did not render the accused’s trial unfair or violate his que d’habitude, cela n'a paséqui€ du proes de
constitutional rights. The trial judge’s decision did not 'aecusVviole ses droits constitutionnels. LadiSion
ambush the accused nor should it have caught him una- du juge ds ptapas pris I'accespar surprise et ne
ware. devrait pas 'avoir fait non plus.

The trial judge did not prejudice the accused’s rights Le juge depnwa pas poetatteinte aux droits de
in replying to the question from the jury on whether it 'aeces Epondan@’la question du jury, qui voulait
could offer input on sentencing. The trial did not savoir s'il pouvait particgpéa Btermination de la
become unfair simply because the trial judge under- peine. Lepmest pas devenuequitable du seul

mined the jury’dle facto power to nullify. In most if not fait que le juge du pesca mie’le pouvoir d’annulation
all cases, jury nullification will not be a valid factor in de fait du jury. Dans la plupart voire ladadakt’cas,
analyzing trial fairness for the accused. Guarding 'annulation par le jury n'est pamant valable
against jury nullification is a desirable and legitimate dont il faut tenir compte en analgspuii |du proes

exercise for a trial judge; in fact a judge is required to pour l'&cdugst souhaitable egditime pour le juge
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take steps to ensure that the jury will apply the law
properly.

dugzraémgtcher I'annulation par le jury; en fait, le

juge est tenu de prendre les mesueEessaires pour

que le jury applique la loi correctement.

The mandatory minimum sentence for second degree
murder in this case does not amount to cruel and unu-
sual punishment within the meaning of s. 12 of the
Canadian Charter of Rights and Freedoms. Since in

substance the accused concedes the general constitution-
de I'al. 74% du Code criminel dans la mesureuoces

ality of ss. 235 and 748 of theCriminal Code as these
sections are applied in combination, this appeal is
restricted to a consideration of the particularized inquiry

Ertesfa peine minimale obligatoire pour meur-
tre aledeugiEge ne constitue pas une peine cruelle
et ie@sll sens de I'art. 12 deCharte canadienne

des droits et libertés. Comme I'accus reconnd”essen-

tiellement la constitetighmakie de l'art. 235 et

dispositions sont a&mslignsemble, le ggént pour-
voi ne porte que sur I'examen paricetizeile la

and only the individual remedy sought by the accusedepandtion individuelle solliG# par I'accus, a savoir

— a constitutional exemption — is at issue. In applying
s. 12, the gravity of the offence, as well as the particular
circumstances of the offender and the offence, must be
considered. Here, the minimum mandatory sentence is
not grossly disproportionate. Murder is the most serious
crime known to law. Even if the gravity of second
degree murder is reduced in comparison to first degree
murder, it is an offence accompanied by an extremely
high degree of criminal culpability. In this case the grav-

est possible consequences resulted from an act of the

most serious and morally blameworthy intentionality. In
considering the characteristics of the offender and the

'exemption constitutionnelle, est en cause. lea gravit’
de l'infraction ainsi que la situation personnelle du con-
trevenant et les circonstanceseneartdrill'infrac-
tion datrenprises en compte aux fins de I'analyse

eesdf 'art. 12. En I'egre, la peine minimale obli-

gatoire n'est pas eedaght disproportiore€. Le
meurtre est le crime le plus grave emrmmisi "
gralitmeurtre au dewediie dege” est moindre que

dans le cas du meurtre au prengéigtedegurtre au
edmndege” constitue une infraction assortie d’'un

degrtémementelevé de culpabilg” criminelle. En
dmsples plus graves caugiences possible ont

particular circumstances of the offence, any aggravatingecou d'un acte dont I'intentionnaditest la plus grave

circumstances must be weighed against any mitigating

circumstances. On the one hand, due consideration must

be given to the accused’s initial attempts to conceal his
actions, his lack of remorse, his position of trust, the sig-
nificant degree of planning and premeditation, and T's
extreme vulnerability. On the other hand, the accused’s
good character and standing in the community, his tor-
tured anxiety about T's well-being, and his laudable per-

severance as a caring and involved parent must be taken
into account. Considered together the personal charac-

teristics and particular circumstances of this case do not
displace the serious gravity of this offence. Finally, this

sentence is consistent with a number of valid penologi-
cal goals and sentencing principles. Although in this

case the sentencing principles of rehabilitation, specific
deterrence and protection are not triggered for consider-
ation, the mandatory minimum sentence plays an impor-
tant role in denouncing murder. Since there is no viola-

tion of the accused’'s s. 12 right, there is no basis for
granting a constitutional exemption.

et la plus moralement coupable. Quant &uis-caract”
tiques du contrevenant et aux circonstanagparticuli’
de l'infraction, nous devons tenir compte des circons-
tances aggravantes et des circonseEmeasteatt”
D’une part, nous devons premdnt éh compte les
tentatives initiales ded'aleclSsimuler ses actes,
son absence de remords, sa position de confiance, le
aépe de planification et de eméditation ainsi
quentiexttilrerabilitt de T. D’autre part, la bonne
reazbld’ bonneeputation de I'accusau sein de la
collectsat profonde angoisse au sujet du keiee-"
de T ainsi que savgrarsCe louable en tant que
parent qui aime sa fille et prend soin d’elleedaivent ~
lement entrer en ligne de compte. Prises ensemble, les
aaisiitiues personnelles et les circonstances parti-

ereslide la @msente affaire ne I'emportent pas sur la

graatisiérable de cette infraction. Enfin, laepr
sente peine est compatible avec un certain nombre d’ob-
jeaifi®lpgiques et de principes detefmination de

la peineerv si les principes deinsertion sociale, de

dissuasion sgrifique et de protection qui s’appliquent
en matére de dtermination de la peine ne doivent pas
étre pris en conséatation en I'espce, la peine minimale
obligatoire joue unale important dans laetionciation
du meurtre Etant done” qu’il n'y a eu aucune atteinte
au droit garanta ' l'accug par l'art. 12, rien ne justifie
d’accorder une exemption constitutionnelle.
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Apart from the foregoing, s. 749 of th@riminal

Code provides for the royal prerogative of mercy, which
is a matter for the executive to consider, not the courts.
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The following is the judgment delivered by Version fraise du jugement rendu par

THE COURT — This appeal arises from the death LA COUR — Le p®sent pourvoi ecoule de la
of Tracy Latimer, a 12-year-old girl who had a  mort de Tracy Latimer, une fillette de 12 ans qui
severe form of cerebral palsy. Her father, Robert  souffrait d'une paragmiarale grave. Sonepe,
Latimer, took her life some seven years ago. He  Robert Latimer, lui aecalexé il y a environ
was found guilty of second degree murder. This  sept ansett aclag coupable de meurtre au
appeal deals with three questions of law arising  dgugidege. Le pourvoi porte sur trois ques-
from his trial. First, did the trial judge mishandle tions de dreitadilant de son pres. Prengfe-
the defence of necessity, resulting in an unfair  ment, le juge dwegprad-il mal applige’le
trial? Second, was the trial unfair because the trial moyenetEnst fond sur la ecessi, ce qui
judge misled the jury into believing it would have  aurait dotiala un proes iréquitable? Deutr
some input into the appropriate sentence? Third, mement, lesgtadt-il inéquitable pour le motif
does the imposition of the mandatory minimum  que le juge diepra@memle jurya croire qu'il
sentence for second degree murder constitute  pourrait partiifgeidtermination de la peine
“cruel and unusual punishment” in this case, so  apprFepri Troimement, l'imposition de la
that Mr. Latimer (“the appellant”) should receive a  peine minimale obligatoire pour meurtre au
constitutional exemption from the minimum sen-  demxé dege constitue-t-elle « une peine cruelle
tence? et inusi#é » en l'espCe, de sorte que M. Latimer
(« appelant ») devraitdréficier d’'une exemption
constitutionnelle de la peine minimale?

We conclude that the answer to all three ques- Nous concluons que l&ponsea’ces trois ques-
tions is no. The defence of necessity is narrow and  tionsegstiné. Le moyen deefénse fond sur
of limited application in criminal law. In this case, lacessi” est restreint et n'a qu’une application
there was no air of reality to that defence. The trial  8mi€n droit criminel. Dans lagaénte affaire,
judge was correct to conclude that the jury should il n’a aucune apparence de vraisemblance. Le juge
not consider necessity. While the timing of the  du psoa eu raison de conclure que le jury ne
removal of this defence from the jury’s considera-  devait pas examineedassi#. Méme si ce
tion was later in the trial than usual, it did not moyen dénse aef soustraita’I'examen du
render the appellant’s trial unfair or violate his jaryneetape plus avaee du proes que d’ha-
constitutional rights. On the second issue, the trial  bitude, cela n'a pas lfequig du proes de
judge did not prejudice the appellant’s rights in  I'appelant ni eviglés droits constitutionnels.
replying to a question from the jury on whether it  Quaria ‘deuxtme question, le juge du pesc’
could offer input on sentencing. In answer to the n’a pasemEttE€inte aux droits de I'appelant en
third question, we conclude that the mandatoryeporidan@a’la question du jury, qui voulait savoir
minimum sentence for second degree murder in  s'il pouvait partigpta @&termination de la
this case does not amount to cruel and unusual peinegffmgéa’ la troiseme question, nous
punishment within the meaning of s. 12 of the  concluons qu’eneéesfa peine minimale obli-
Canadian Charter of Rights and Freedoms. The  gatoire pour meurtre au degxié degg’ne consti-
test for what amounts to “cruel and unusual pun-  tue pas une peine cruelle eeirmusisens de
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ishment” is a demanding one, and the appellant has

'art. 12 dhdee canadienne des droits et

not succeeded in showing that the sentence in higbertés. Le critre applicable pouredérminer ce

case is “grossly disproportionate” to the punish-
ment required for the most serious crime known to
law, murder.

qui constitue une « peine cruelle eeinusit
rigoureux, et I'appelant n'aysssargmontrer

gue la peine qui lui e’ infligée est « exagé-

ment disproportiongé » par rappo celle requise
pour le crime le plus grave en droit, soit le meurtre.

We conclude that Mr. Latimer’s conviction and Nous concluons qu’il y a lieu de confirmer la 3
sentence of life in prison with a mandatory mini- ecliiration de culpabibitde meurtre au deweriie

mum of 10 years’ imprisonment for second degree
murder should be upheld. This means that the
appellant will not be eligible for parole considera-

tion for 10 years, unless the executive elects to
exercise the power to grant him clemency from
this sentence, using the royal prerogative of mercy.
The Court’s role is to determine the questions of
law that arise in this appeal; the matter of execu-
tive clemency remains in the realm of the execu-
tive, and it is discussed later in these reasons.

alegr'M. Latimer ainsi que la peine d’empri-
sonnempat@tuitt assortie d’un emprisonne-

ment minimal de 10 ans quéeliiafligée. Cela

signifie que I'appelant ne sera pas admiasible °

eldiion conditionnelle avant 10 amasmoins que
etakf ne @cide de lui accorder laestience

par I'exercice de deogative royale de el
menceoleede notre Cour est de trancher les
guestions de droit qui se posent ece)l'dsp
guestion demarcie de I'exCutif demeure du

ressort de ce dernier et elle est aredyplus loin
dans les m$ents motifs.

The law has a long history of difficult cases. We L'histoire du droit est parseze” d'affaires diffi-

recognize the questions that arise in Mr. Latimer’s

4
ciles. Nous reconnaissons que les questions soule-

case are the sort that have divided Canadians an@es dans I'affaire de M. Latimer sont de celles qui

sparked a national discourse. This judgment will
not end that discourse.

ont diles” Canadiens et qui ont susaiti ¢tbat

national. Leegeht aef ne mettra pas fia ce

débat.

Mr. Latimer perceived his daughter and family Monsieur Latimer estimait que sa fille et sa
famille se trouvaient dans une situgiion-

to be in a difficult and trying situation. It is appar-

ent from the evidence in this case that he faced
challenges of the sort most Canadians can only

imagine. His care of his daughter for many years
was admirable. His decision to end his daughter’s
life was an error in judgment. The taking of

another life represents the most serious crime in
ver la vie d'une autre personne est le crime le plus

our criminal law.

5

vante. Il ressort de la preuve soumise@n I'esp”
gu'il faisaitfales difficule's que la plupart des
Canadiens ne peuvent qu'imaginer. Le soin qu’il a
pris de sa fille pendant de nombreessstaibn”

admirable. 8aisibn de mettre fin aux jours de

cetteedlera€® une erreur de jugement. Enle-

grave en droit criminel.

I. Facts

The appellant, Robert Latimer, farmed in Wil-
kie, Saskatchewan. His 12-year-old daughter,
Tracy, suffered a severe form of cerebral palsy.
She was quadriplegic and her physical condition
rendered her immobile. She was bedridden for
much of the time. Her condition was a permanent

|. Les faits

L'appelant, Robert Latimer, est un agriculteur &

de Wilkie (Saskatchewan). Sa fille de 12 ans,
Tracy, souffre d’'une paragtieaté grave. Elle
est quadiiplé et soretat physique la rend
immobile. Elle eseelaw lit la plupart du
temps.eBain dui est permanengaulte d’'une
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one, caused by neurological damage at the time of eraéibh neurologique survenue la naissance.

her birth. Tracy was said to have the mental capac-  Tracy aurait la eapeeitfale d'un &% de

ity of a four-month-old baby, and she could com-  quatre mois et elle ne peut communiquer qu'au
municate only by means of facial expressions, moyen d'expressions du visage, de rires et de
laughter and crying. She was completely depen-  pleurs. Eflerdl engrement des autres pour

dent on others for her care. Tracy suffered seizures  prendre soin d’elle. Elle fait des convulsions mal-
despite the medication she took. It was thought she e sgs radicaments. On croit qu’elle souffe@dr-
experienced a great deal of pain, and the pain ement, et sa douleur ne peut pHee "soulagé

could not be reduced by medication since the pain  par &icathentsetant done” que les anaty’
medication conflicted with her anti-epileptic medi-  siques sont incompatibles aveceldisaménts

cation and her difficulty in swallowing. Tracy contrepilepsie et qu’elle a de la difficelf ava-
experienced five to six seizures daily. She had to  ler. Tracy aacBig Crises dpilepsie par jour.

be spoon-fed, and her lack of nutrients caused  Elleadstiourriea’la cuilEre, et son manque
weight loss. léments nutritifs lui fait perdre du poids.

There was evidence that Tracy could have been Des €léments de preuveediontrent que Tracy
fed with a feeding tube into her stomach, an option  auratigunourriea’l’aide d’une sonde position-
that would have improved her nutrition and health, ee mfans son estomac, ce qui auraiel@™® son
and that might also have allowed for more effec-  alimentation et sa eatiraiegalement pu per-
tive pain medication to be administered. The  mettre I'administration desiglges plus effi-
Latimers rejected the feeding-tube option as being  caces. Les Latimer oatcedfet option, car ils
intrusive and as representing the first step on a  cersitit que cette technique d’alimentation
path to preserving Tracy’s life artificially. etait envahissante et constituait la premietape

vers le maintien artificiel de la vie de Tracy.

Tracy had a serious disability, but she was not Tracy a une dficience grave, mais n’est pas en
terminally ill. Her doctors anticipated that she phase terminale. ®efeains pevoient qu'elle
would have to undergo repeated surgeries, her  devra subir de nombreuses chirurgies. Ses pro-
breathing difficulties had increased, but her life erbEs respiratoires se sont aggsgvmais elle
was not in its final stages. n'en est pas aux derniers moments de sa vie.

Tracy enjoyed music, bonfires, being with her Tracy affectionne la musique ainsi que les feux
family and the circus. She liked to play music ona  de camp et ellechienavec sa famille et aller au
radio, which she could use with a special button.  cirque. Elle sedpabuter de la musigue une
Tracy could apparently recognize family members  radio qu’elle peut utiliser en appuyant sur un bou-
and she would express joy at seeing them. Tracy tegiap Tracy peut apparemment recainea”
also loved being rocked gently by her parents. les membres de sa famille et elle manifeste de la
joie lorsqu’elle les voit. Elle aimegalementfre
ber&e doucement par ses parents.

Tracy underwent numerous surgeries in her Tracy a subi de nombreuses interventions chi-
short lifetime. In 1990, surgery tried to balance the  rurgicales au cours deveadxistence. On I'a
muscles around her pelvis. In 1992, it was used to eréepén 1990 poueduilibrer la musculature de
reduce the abnormal curvature in her back. sa ceinture pelvienne, puis en 1992 pour corriger la

courbure anormale de son dos.

Like the majority of totally involved, Comme la plupart des enfants atteints de quadri-
guadriparetic children with cerebral palsy, Tracy esé avaneé et de paralysieegbrale, Tracy a
had developed scoliosis, an abnormal curvature  une scoliose — courbure et rotation anormales du
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and rotation in the back, necessitating surgery to  dos — pour laquelle wpratidjuer une ara-

implant metal rods to support her spine. While it  tion pour implanter des tigiedlimies destieés

was a successful procedure, further problems soutenir sa colonne vebrale. Mfme si I'oEra-

developed in Tracy’s right hip: it became dislo- tioatéacouroneée de suces, d'autres probhmes

cated and caused her considerable pain. se sgptap@s dans la hanche droite de Tracy,
qui s’'est dislogaé et lui cause une douleur consi-
dérable.

Tracy was scheduled to undergo further surgery Tracy doit subir, le 19 novembre 1993, une autré?
on November 19, 1993. This was to deal with her erapon chirurgicale, qui devraiegler son pro-
dislocated hip and, it was hoped, to lessen her con-emélde hanche disloge et, esgre-t-on, calmer
stant pain. The procedure involved removing her  sa douleur constanterdtiop’comporte I'ee
upper thigh bone, which would leave her lower leg  vement de la paréeiesug de I'os de la cuisse,
loose without any connecting bone; it would be  ce qui ferait que le bas de sa jambeacesait I
held in place only by muscle and tissue. The antici- etamit tenu en place que par le muscle et la chair.
pated recovery period for this surgery was one  é&dople de ecuggration pevue est d'un an.
year.

The Latimers were told that this procedure On dit aux Latimer que cette etion sera dou- 13
would cause pain, and the doctors involved sug- loureuse, eteldscm$ en cause indiquent qu'il
gested that further surgery would be required in the  faudreegeoa d’'autres oprations pour adiger
future to relieve the pain emanating from various la douleur provenant de diverses articulations du
joints in Tracy’s body. According to the appel- corps de Tracy. Selon la femme de l'appelant,
lant's wife, Laura Latimer, further surgery was Laura Latimer, toute autre intervention chirurgi-
perceived as mutilation. As a result, Robert celait’pecue commeetant de la mutilation.
Latimer formed the view that his daughter’s life =~ Robert Latimer estime donc que la vie de sa fille
was not worth living. ne vaut pas la peinetds \dcue.

In the weeks leading up to Tracy's death, the Au cours des semainesepédant la mort de 14

Latimers looked into the option of placing Tracy in  Tracy, les Latimer examinent la possitlita

a group home in North Battleford. She had lived  placer dans un foyer collectif de North Battleford.
there between July and October of 1993, just prior  Elle gaude juilleta’ octobre 1993, peu avant

to her death, while her mother was pregnant. The  sa mort, alors queegtait enceinte. Les Lati-
Latimers applied to place Tracy in the home in  mer demandent en octobre que Tracy eeit plac’
October, but later concluded they were not inter-  dans ce foyer, maecitiedt par la suite qu'ils
ested in permanently placing her in that home at easirefit pas ce momentd I'y placer de fagn

that time. permanente.

On October 12, 1993, after learning that the Le 12 octobre 1993, ags avoir appris que les 15
doctors wished to perform this additional surgery, edectins veulent effectuer cetteeogtion supm-
the appellant decided to take his daughter's life. = mentaire, I'appetmidedd’enlever la vie ‘sa
On Sunday, October 24, 1993, while his wife and  fille. Le dimanche 24 octobre 1993, alors que sa
Tracy’s siblings were at church, Robert Latimer femme et ses autres enfarasl'ggiisé, Robert
carried Tracy to his pickup truck, seated her in the  Latimer @mniracya sa camionnette, I'assoit
cab, and inserted a hose from the truck’'s exhaust  dans la cabineretdass la cabine un boyae li’
pipe into the cab. She died from the carbon mon-  au tuyachdppement de la camionnette. Elle
oxide. meurt d’intoxication par le monoxyde de carbone.
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The police conducted an autopsy and discovered La police proedea une autopsie eedouvre du
carbon monoxide in her blood. The appellant at monoxyde de carbone dans le sang. L'appelant
first maintained that Tracy simply passed away in  soutient d’abord que Tracy est simplement morte
her sleep. He later confessed to having taken her  dans son sommeil. Il admet plus tard lui avoir
life, and gave a statement to the investigating enlawie, fait une €laration aux encuéurs et
police and partially re-enacted his actions on  reproduit en partie ses actes sur bemdd e
videotape. Mr. Latimer also told police that he had  sieur Latimeeghiement aux policiers qu'il a
considered giving Tracy an overdose of Valium, or  endsdgdonnea Tracy une surdose de Valium
“shooting her in the head”. ou deRADUCTION] « lui tirer une balle dans la

téte ».

Mr. Latimer has been convicted of murder twice Monsieur Latimer aett dcla€ coupable de
in this case. He was initially charged with first  meudrdeux reprises dans laggente affaire. I
degree murder and convicted by a jury of second a d'ad@rdccus’de meurtre au premier degr’
degree murder. The Court of Appeal for Saskatch- estla® coupable par un jury de meurtre au
ewan upheld his conviction and life sentence with  dmuaei dege. La Cour d’'appel de la Saskatche-
no eligibility for parole for 10 years, with Bayda wan a conérroétte dclaration de culpabibt”
C.J.S. dissenting on the sentenée:v. Latimer  ainsi que la peine d’emprisonnemenpeérgtuit
(1995), 99 C.C.C. (3d) 481 lgatimer (No. 1)").  sans possibila” de literation conditionnelle avant
The case was then appealed to this Court: [1997] 1 10 ans, le juge en cheéBaydisSident relati-
S.C.R. 217. It turned out that the prosecutor had  vemé&npeéine R. c. Latimer (1995), 99 C.C.C.
interfered with the jury selection process. The  (3d) 48datkimer (n° 1) »). L’affaire a fait I'ob-
Crown conceded that a new trial could not be jet d'un pourvoi devant notre Cour: [1997] 1
avoided. In the second trial, Mr. Latimer was again R.C.S. 217. Il s’egt gue le poursuivant avait
convicted of second degree murder, and it is from  eatdavprocessus deelstction des jws. Le
that conviction that this appeal arises. migrist public a reconnu qu’un nouveau @E®C’

était irBvitable. Au second pres, M. Latimer a de
nouveau et dEcla€ coupable de meurtre au
deuxéme degg’et c'est cetteatlaration de culpa-
bilite qui esta I'origine du pesent pourvoi.

During the second trial, two things occurred Selon I'appelant, deux choses rendergqun-
that, the appellant submits, resulted in an unfair  table ce seconsspREn@rement, lorsque les
trial. First, as counsel were about to make closing  avocats stammta faire leurs expes finals au
addresses to the jury, defence counsel asked the jury, 'avocat dietesela demardau juge du
trial judge for a ruling on whether the jury could peecde dcider si le jury pouvait examiner le
consider the defence of necessity. He wanted this = moyeefdasg’ fond sur la ecessi’ Il voulait
ruling in advance of his closing submissions, since  que cettisidh soit rendue avant sa plaidoirie
he planned to tailor his address to the judge’s rul-  finale, caeiopgit la formuler en fonction de
ing. The trial judge, however, refused to make any  celtésibn. Toutefois, le juge du pexa refus”
ruling until after hearing counsel's closing de rendre wmEsibn avant les expes finals des
addresses. Defence counsel made submissions, avocats. L'avocat eferse da msent” des
including some on the necessity defence. When  arguments, notamment sur le moydande d’
counsel had concluded their addresses, the trial efaudt’la Bcessit. Une fois les expes’ des
judge ruled that the jury was not entitled to con-  avocats tesnlr’juge du pr&s a @cicé que le
sider necessity. jury ne pouvait pas examinereleesSg’

Second, some time after beginning their deliber- Deuxiémement, ags avoir commergca dlibé-
ations, the jury sent a number of written questions  rer, les jmt fait parvenir des questions au juge
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to the trial judge, one of which was: “Is there any  du espaont celle-ci : TTRADUCTION] « Y a-t-il
possible way we can have input to a recommenda-  moyen que nous puissions faire une recommanda-
tion for sentencing?” The trial judge told the jury it  tion relativensefd peine? » Le juge du pexa
was not to concern itself with the penalty. He said: eporidu aux jug$ qu'ils ne devaient pas se soucier
de la peinea’infliger. Il a dit:

... the penalty in any of these charges is not the concerrmRADJCTION] . . . la peine relative ‘ces accusations

of the jury. Your concern is, as | said, the guilt or inno- n'est pas I'affaire du jury. Ce qui vous importe, comme

cence of the accused, you must reach — that’s your job, je l'ai dit, c’est la cuépahiliihnocence de I'accas’

you reach that conclusion, and don’t concern yourself et vous devez tirer — c’est votre travail — vous tirez

with what the penalty might be. We say that because we cette conclusion sans vous soucier de la peine qui pour-

don’t want you to be influenced one way or the other  eti¢ infligge. Nous disons cela parce que nous ne

with what that penalty is. So it may be that later on, voulons pas que vous soyez @¥ldans’un sens ou

once you have reached a verdict, you — we will have l'autre par la nature de la peine. Il se peut donc que plus

some discussions about that, but not at this stage of the tard, lorsque vous aurezepewendict, vous —

game. You must just carry on and answer the question nous en discutions, rmaietpatape-ci. Vous devez

that was put to you, okay. [Emphasis added.] simplenggrdndrea’la question qui vousete poge,
d’accord? [Je souligne.]

The appellant highlights the underlined passage as  L'appelant fait valoir que le passage soulign”
misleading the jury. induit le jury en erreur.

After the jury returned with a guilty verdict, the  Aprés que le jury eut pronoacin verdict de 20
trial judge explained the mandatory minimum sen-  culpabilé” juge du prazs a expliga’la peine
tence of life imprisonment, and asked the jury = minimale obligatoire d’emprisonnempete-
whether it had any recommendation as to whether e tait’a demared’aux jues s'ils avaient une
Mr. Latimer's ineligibility for parole should recommandatianfaire quant@ une prolongation
exceed the minimum period of 10 years. Some jury  destegé d'inadmissibile’a la libération con-
members appeared upset, according to the trial  ditionnelle de M. Latimeraadeldd pfriode
judge, and later sent a note asking him if they = minimale de 10 ans. Certamentiparu contra-
could recommend less than the 10-year minimum. es, gelon le juge, et lui ont enpar la suite une
The trial judge explained that tf@&iminal Code note dans laquelle ils lui demandaient s'ils pou-
provided only for a recommendation over the 10-  vaient recommanderelai ©hoindre que la
year minimum, but suggested that the jury could erigile minimale de 10 ans. Le juge du poa
make any recommendation it liked. The jury rec- ex@iguie leCode criminel ne pevoit que la
ommended one year before parole eligibility. The  possbilitine recommandation d’'unesnpde
trial judge then granted a constitutional exemption edgrot la pfiode minimale de 10 ans, mais il a
from the mandatory minimum sentence, sentenc-  irdigue le jury pouvait recommander ce qu'il
ing the appellant to one year of imprisonment and  voulait. Celui-ci a recoremaedé dlai peala-
one year on probation, to be spent confined to his abl libération conditionnelle soit d’'un an. Le
farm. juge du proes a alors accoedune exemption

constitutionnelle de la peine minimale obligatoire,
condamnant I'appelara Une peine d’emprisonne-
ment d’un an ed une gtriode de probatiorgale-
ment d’un an, qu'il doit passer en confinemarsa’
ferme.

The Court of Appeal for Saskatchewan affirmed La Cour d’appel de la Saskatchewan a corgirm?1
Mr. Latimer's conviction but reversed the sen-  Ikcldration de culpabikt’de M. Latimer, mais
tence. It imposed the mandatory minimum sen- elle a iefitm'peine. Elle a impesla peine
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tence for second degree murder of life imprison-  minimale obligatoire pour meurtre a@ngeuxi’

ment without eligibility for parole for 10 years. degrsoit I'emprisonnement ‘pergtuitt sans
possibilig de li€ration conditionnelle avant 10
ans.

Il. Legislation Il. Les dispositionseljislatives

Criminal Code, R.S.C. 1985, c. C-46 Code criminel, L.R.C. 1985, ch. C-46

235. (1) Every one who commits first degree murder  235. (1) Quiconque commet un meurtre au premier
or second degree murder is guilty of an indictable  eegr'un meurtre au deexne dege” est coupable
offence and shall be sentenced to imprisonment for life. d’'un acte criminel etréacsgbhdamma I'emprisonne-

menta pergtuite.

(2) For the purposes of Part XXIll, the sentence of (2) Pour I'application de la partie XXIlII, la sentence
imprisonment for life prescribed by this section is a d’emprisonnemeperEtuitt prescrite par le psent
minimum punishment. article est une peine minimale.

745. Subject to section 745.1, the sentence to be pro- 745. Sous €serve de l'article 745.1, leebéfice de la
nounced against a person who is to be sentenced to eratiifyi conditionnelle est subord@nren cas de con-
imprisonment for life shall be damnatienl’emprisonnemend pergetuité :

(c) in respect of a person who has been convicted of c) pour meurtre au dewine dege, a I'accomplisse-

second degree murder, that the person be sentenced to ment d’au moins dix ans de &agigjoe,lejuge
imprisonment for life without eligibility for parole peut portarau plus vingt-cing ans en vertu de l'ar-
until the person has served at least ten years of the ticle 745.4 . . .

sentence or such greater number of years, not being
more than twenty-five years, as has been substituted
therefor pursuant to section 745.4. . . .

Canadian Charter of Rights and Freedoms Charte canadienne des droits et libertés

1. The Canadian Charter of Rights and Freedoms 1. La Charte canadienne des droits et libertés garantit
guarantees the rights and freedoms set out in it subject les droits etsliarty sonehon&s. lls ne peuvent
only to such reasonable limits prescribed by law as caetre festreints que par unegté de droit, dans des

be demonstrably justified in a free and democratic soci- limites qui soient raisonnables et dont la justification
ety. puisse seainontrer dans le cadre d'une sagilibre et
démocratique.

7. Everyone has the right to life, liberty and security 7. Chacun a droiai la vie,a la liber€ eta la €curig
of the person and the right not to be deprived thereof de sa personne; il rdr@eaqudr€ atteintea ce droit
except in accordance with the principles of fundamental gu’'en conéoraviec les principes de justice fonda-

justice. mentale.

12. Everyone has the right not to be subjected to any 12. Chacun a droia la protection contre tous traite-
cruel and unusual treatment or punishment. ments ou peines cruels esinusit’
[ll. Judicial History lll. Décisions ardfieures

Mr. Latimer was tried by jury, during the course Monsieur Latimer @&t juge par un jury dans le
of which the trial judge made two rulings (besides  cadre d’'unegrac’le juge a rendu deuxedi-
his handling of the jury’s inquiry as to sentence) sions (outre celle rendep@msea la question
that are at issue in this appeal. First, as previously  du jury concernant la peine) qui font I'objet du



[2001] 1 R.C.S. R. C. LATIMER La Cour 17

outlined, he held that the jury was not entitled to esprit pourvoi. Premiément, comme nous
consider the defence of necessity. Second, the trial  I'avons exqqzaravant, le juge du pesca
judge granted a constitutional exemption from the  conclu que le jury ne pouvait pas examiner le
mandatory minimum sentence for second degree = moyerfdasd fond sur la eCessi. Deuxe-
murder: (1997), 121 C.C.C. (3d) 326 (Sask. Q.B.).  mement, il a accore exemption constitution-
The trial judge concluded that the mandatory sen-  nelle de la peine minimale obligatoire pour meur-
tence amounted to cruel and unusual punishment tre auedeendege” (1997), 121 C.C.C. (3d)
in this case. He reasoned that the exemption was a 326 (B.R. Sask.gcltka glie la peine obliga-
valid and appropriate remedy, given the particular  toire constituait une peine cruelle eeirarsit’
circumstances of this offender, his motives, the  Bespll a jug que I'exemptioretait une epa-
public reaction to the mandatory sentence in  ration valide et convenable, compte tenu de la
Mr. Latimer’s first trial, and his reduced level of  situation partendide ce contrevenant, de ses rai-
criminal culpability. sons, de laeaction du publia Tinfliction de la

peine obligatoire lors de son premier mect de

son faible niveau de culpabéittriminelle.

The Court of Appeal for Saskatchewan dis- La Cour d'appel de la Saskatchewan a eejet24
missed the appeal from conviction ipa curiam  I'appel interje€ contre la dlaration de culpabibt”
decision: (1998), 131 C.C.C. (3d) 191. The trial  dans wuésibn rendue par la cour : (1998), 131
judge was correct to remove the defence of neces- C.C.C. (3d) 191. La Cour d’appel a conclu que le
sity from the jury, the Court of Appeal held, and  juge du @scavait eu raison de soustraaréap-
the timing of the trial judge’s ruling did not result epration du jury le moyen destEnse fond’sur la
in an unfair trial. The court reversed the trial ecessit’et que le moment auquel laciSion aeté
judge’s remedy of a constitutional exemption, prise n'a pas rendu lespit@cjuitable. La cour a
commenting, at p. 216, that “the learned trial judge  antiekemption constitutionnelle accarel par
took too much upon himself in bypassing the judg- le juge dueprd@isant observer querRpDUC-
ment of this Court, the direction of Parliament, andrioN] « le juge du proes est aé"trop loin en fai-
the executive power of clemency”. The Court of sant fi du jugement de notre cour, de la directive
Appeal concluded that Mr. Latimer must serve the  atjislateur et du pouvoir deechience de 'e

mandatory 10-year sentence before parole eligibil-  cutif » (p. 216). La Cour d'appel a conclu que

ity. M. Latimer devait purger la peine obligatoire de 10
ans avant dfre admissiblea la likération condi-
tionnelle.

IV. Issues IV. Les questions en litige

The issues divide into an appeal from conviction Les trois preméfes questions en litige consti-2°
based on the following first three grounds and an  tuent les motifs du pourve éomire la dcla-
appeal from sentence based on the subsequent ration de cuwpabillEs questions suivantes
grounds, and can be stated as: constituent ceux du pourva tomtre la peine,

ces questionstant :

1. Should the jury have been entitled to consider 1. Le jury auraitalvodir la possibil#”d’exami-

the defence of necessity? ner le moyen efertse fond’sur la eCessie”?
2. Did the timing of the trial judge’s ruling as to 2. Le momentle juge du proes a rendu sa

the availability of necessity render the appel-  ecidion sur la possibit'd'invoquer la ates-

lant’s trial unfair? si” comme moyen deefEnse a-t-il nuia’

I"equie du proes de I'appelant?
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3. Did the trial judge render the appellant’s trial 3. Le juge du gwoat-il rendu iaquitable le

unfair because of trial procedures that might psocle I'appelant en raison de prdafes
have lessened the chance of jury nullification? judiciaires susceptibles d’avoir difaipos-
sibilite d'annulation par le jury?

4. Would the imposition of the mandatory mini- 4. L'imposition de la peine minimale obligatoire
mum sentence for second degree murder consti- pour meurtre aardeutégg constitue-t-elle
tute cruel and unusual punishment, contrary to endespine peine cruelle et inest’en vio-

s. 12 of theCharter, in this particular case? lation de l'art. 12 deClzarte?

5. If the answer to Question 4 is “yes”, can that 5. Sidponsea’la question 4 est affirmative,
violation be saved under s. 1 as a reasonable cette violation peut-elle se justifier en vertu de
limit demonstrably justified in a free and demo- I'article premier en tant que limite raisonnable
cratic society? dont la justification peut sembntrer dans le

cadre d’'une soeié libre et @mocratique?

6. If the answer to Question 5 is “no”, should a 6. Sidporisea’la question 5 estegative, une

constitutional exemption be granted? exemption constitutionnelle devraietlie ~
accor@de?
V. Analysis V. Analyse
A. Appeal Against Conviction A. Le pourvoi contre la déclaration de culpabilité
(1) The Availability of the Defence of Necessity (1) La possibili’invoquer le moyen de
défense fond’sur la ecessi’
(a) The Three Requirements for the Defence of a) Les trois conditions donnant ouverture au
Necessity moyen de défense fondé sur la nécessité

We propose to set out the requirements for the Nous nous proposons de commencer ggan-
defence of necessity first, before applying them to  cer les conditions donnant ouverture au moyen de
the facts of this appeal. The leading case on theefende fond sur la ecessi” pour les appliquer
defence of necessity Rerka v. The Queen, [1984]  ensuite aux faits du gsént pourvoi. L'aef de
2 S.C.R. 232. Dickson J., later C.J., outlined the principe ereraate moyen deefénse fond sur
rationale for the defence at p. 248: kcassit’ estPerka c. La Reine, [1984] 2 R.C.S.

232. Le juge Dickson (plus tard Juge en chef) a
expo% ainsi le fondement de ce moyen eéedse,

alap. 248:
It rests on a realistic assessment of human weakness, Il se fonde sur ecatppréaliste de la faiblesse
recognizing that a liberal and humane criminal law can- humaine, tout en reconnaissant qu'un droit criminel
not hold people to the strict obedience of laws in emer- humain ealliime peut astreindre des personaes °
gency situations where normal human instincts, whether I'observation stricte des lois dans des situations d’ur-

of self-preservation or of altruism, overwhelmingly genodes instincts normaux deetfe humain, que ce

impel disobedience. The objectivity of the criminal law soit celui de conservation ou d’altruisme, commandent

is preserved; such acts are still wrongful, but in the cir- esistiblement I'inobservation de la loi. Le casaet’

cumstances they are excusable. Praise is indeed not objectif du droit criminesesEpde tels actes sont

bestowed, but pardosi. . . toujours mauvais, mais dans les circonstances ils sont
excusables. Ce n’est paglbge qu’'on provoque, mais
indulgence . . .
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Dickson J. insisted that the defence of necessity Le juge Dickson a insist’sur le fait que le 27

be restricted to those rare cases in which true  moyerefdmsE fond sur la Bcessit” doit tre
“involuntariness” is present. The defence, he held, restreint aux rares bas etrouve un gfitable
must be “strictly controlled and scrupulously lim-  « cagagtinvolontaire ». Selon lui, ce moyen de
ited” (p. 250). It is well established that the efehse doiefre « strictement comtié et scrupu-
defence of necessity must be of limited applica- leusementlnfp. 250). Il est bieetabli qu'il
tion. Were the criteria for the defence loosened or  doit avoir une applicatioedliriitl'instar du
approached purely subjectively, some fear, as did lord juge Edmund Davies, certains craignent que,
Edmund Davies L.J., that necessity would “very  si lee@# du moyen deefEnseetaient assou-
easily become simply a mask for anarch§duth-  plis ouétaient interpefés d’'une mamire purement
wark London Borough Council v. Williams, [1971]  subjective, laecessi” puisse TRADUCTION] « trés
Ch. 734 (C.A)), at p. 746. facilement devenir simplement le masque de
I'anarchie » :Southwark London Borough Council
c. Williams, [1971] Ch. 734 (C.A.), p. 746.

Perka outlined three elements that must be pre- L’arrét Perka a expoe’ les troiseléments qui 28

sent for the defence of necessity. First, there is the  doetemtpEsents pour que laenéssit” puisse

requirement of imminent peril or danger. Secondgtre ihvogee comme moyen defiénse. Prerare-

the accused must have had no reasonable legal ment, il doit y avoir danger imminemmBeuxi’

alternative to the course of action he or she under- ment, lacoesdoit pas avoir d’autre solution

took. Third, there must be proportionality between  raisonnablegeld que d’agir comme il I'a fait.

the harm inflicted and the harm avoided. Treis€ment, il doit y avoir proportionnait”
entre le mal inflig” et le makeVité.

To begin, there must be an urgent situation of Tout d’abord, il doit y avoir une situation 29

“clear and imminent perilMorgentaler v. The urgente de « danger imminent etident » :Mor-

Queen, [1976] 1 S.C.R. 616, at p. 678. In short,gentaler c. La Reine, [1976] 1 R.C.S. 616, p. 678.

disaster must be imminent, or harm unavoidable  Brefasastfe doietre imminent ou un mal doit

and near. It is not enough that the peril is foreseeetre irevitable et proche. Il ne suffit pas que le

able or likely; it must be on the verge of transpir-  danger seitigible ou probable; il doitfe sur

ing and virtually certain to occur. IRerka, Dick-  le point de survenir eitfe quasi certain de se pro-

son J. expressed the requirement of imminent peril  duire. Pams, le juge Dickson explique ainsi

at p. 251: "At a minimum the situation must be so  I'exigence de danger imminent: « Au moins, la

emergent and the peril must be so pressing that situatioetdoa# e point urgente et le danger °

normal human instincts cry out for action and ce point pressant gtrerhimain normal serait

make a counsel of patience unreasonable”. The instinctivemerd doagir et de consatéer tout

Perka case, at p. 251, also offers the rationale for conseil de temporiser coraragsodnhable »

this requirement of immediate peril: “The require-  (p. 251). le&Perka indique également la raison

ment . . .tests whether it was indeed unavoidable et de I'exigence de danger iradiat : « L’exi-

for the actor to act at all”. Where the situation of  gence [...] permetedéev’s’il était vraiment

peril clearly should have been foreseen and evitable que la personne agisse » (p. 251). Lors-

avoided, an accused person cannot reasonably que la situation dangereuse aurait manifestement

claim any immediate peril. petfe pevue etevitée, I'accus’ne peut raisonna-
blement pas invoquer le danger iaigt.

The second requirement for necessity is that La deuxeme exigence en mate de mcessi’ 30
there must be no reasonable legal alternative to  est qu’il n'y ait aucune solution raisonnable et
disobeying the lawPerka proposed these ques- eglle autre que celle d’enfreindre la loi. L&drr™
tions, at pp. 251-52: “Given that the accused had t®erka a propos’les questions suivantes : « Si I'ac-
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act, could he nevertheless realistically have acted e sestlevait d'agir, pouvait-il vraiment agir de
to avoid the peril or prevent the harm, without nese@id éviter le danger owa pEvenir le mal
breaking the lawaVas there a legal way out?”  sans contrevenia la loi?Y avait-il moyen de s'en
(emphasis in original). If there was a reasonableortir legalement? » ((p. 251) en italigue dans
legal alternative to breaking the law, there is no  [l'original). S’il y avait une solution raisonnable et
necessity. It may be noted that the requirementegalé autre que celle de contrevenialoi, il n'y
involves a realistic appreciation of the alternatives  a pagssi. On peut remarquer que I'exigence
open to a person; the accused need not be placed in  comporte wwadipprgaliste des choix dont
the last resort imaginable, but he must have no rea-  dispose une personneg lieeadeit pasetre
sonable legal alternative. If an alternative to break- epti@vant le dernier recours imaginable, mais il
ing the law exists, the defence of necessity on this  ne doit avoir aucune solution raisoneagjdle et I
aspect fails. S'il existe une solution autre que celle de contreve-

nir a la loi, le moyen deefénse fond’sur la Bces-

sité échouea’ cetegard.

The third requirement is that there be propor- La troiséme exigence est qu'il y ait proportion-
tionality between the harm inflicted and the harm  padititre le mal inflig”et le maleVité. Le mal

avoided. The harm inflicted must not be dispropor- iefligg doit pagtre disproportion®au mal que
tionate to the harm the accused sought to avoid.  I'acmmiait déviter. VoirPerka, p. 252, le juge
SeePerka, per Dickson J., at p. 252: Dickson :

No rational criminal justice system, no matter how  Aucunesgstiaisonnable de justice criminelle, selib”
humane or liberal, could excuse the infliction of a ral et humanitaire soit-il, ne pourrait excuser I'imposi-
greater harm to allow the actor to avert a lesser evil. In tion d’'un mal plus grand afin de pexrrfattieur de

such circumstances we expect the individual to bear the I'aetétel 'un moindre mal. Dans de telles circons-
harm and refrain from acting illegally. If he cannot con- tances, on s’ateadjue la personne subisse le mal et
trol himself we will not excuse him. s’abstienne d’agiegilement. Si elle ne peut se con-

trdler, nous ne I'excuserons pas.

Evaluating proportionality can be difficult. It may Evaluer la proportionnatit peutetre difficile. I
be easy to conclude that there is no proportionality  ewatfacile de conclure qu'il n'y a pas propor-
in some cases, like the example giverPanka of  tionnalit dans certains cas, comme dans
the person who blows up a city to avoid breakinga  I'exemple, elataris 'aret Perka, de la per-
finger. Where proportionality can quickly be dis-  sonne qui fait exploser une villeepder de se
missed, it makes sense for a trial judge to do so  casser un doigt. Lorsque la question de la propor-
and rule out the defence of necessity before con-  tioenalgut etre €carEe rapidement, il est
sidering the other requirements for necessity. But  logique pour le juge despdecle faire et de
most situations fall into a grey area that requires a  rejeter le moyesfatese fond sur la Bcessit’
difficult balancing of harms. In this regard, it avant d’examiner les autres exigences reldtives °
should be noted that the requirement is not that oneecess#. Mais la plupart des situations se trouvent
harm (the harm avoided) must always clearly out-  dans une zone grise qui requiert une difficile pon-
weigh the other (the harm inflicted). Rather, the eradion des maux. Il y a lieu de souligrercet
two harms must, at a minimum, be of a comparaegard que I'exigence n’est pas qu’'un mal (le mal
ble gravity. That is, the harm avoided must beevit€) I'emporte toujours nettement sur l'autre (le
either comparable to, or clearly greater than, the  mal @)flidgl faut plutt que les deux maux
harm inflicted. As the Supreme Court of Victoria  soient au moins d'une grawitiparable. C’'est
in Australia has put it, the harm inflicted “must not  dire que le ev#€ ‘doit étre comparable au mal
inflig'e ou€tre nettement plus grand. Comme l'a dit
la Cour supeine de Victoria en Australie, le mal
inflige [TRADUCTION] « ne doit pasfre dispropor-
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be out of proportion to the peril to be avoideR’: tionné au dangera “éviter » : R. ¢. Loughnan,
v. Loughnan, [1981] V.R. 443, at p. 448. [1981] V.R. 443, p. 448.

Before applying the three requirements of the Avant d’appliquer aux faits de lagsénte affaire 32
necessity defence to the facts of this case, we need les trois exigences relatives au mefearsele d”
to determine what test governs necessity. Is the efosgl’ la eCessit, nous devons edérminer
standard objective or subjective? A subjective test  quetreriggit la récessi. La norme est-elle
would be met if the person believed he or she was  objective ou subjective?ddam suibjectif serait
in imminent peril with no reasonable legal alterna-  respsicla personne croyait se trouver en danger
tive to committing the offence. Conversely, an  imminent et n'avoir d’autre choix raisonnable et
objective test would not assess what the accusedgal Ique de commettre l'infraction. Par contre,
believed; it would consider whether in fact the per-  urerittbjectif nEvaluerait pas ce que l'aceus’
son was in peril with no reasonable legal alterna-  croyait; il consisterditerminer si, dans les
tive. A modified objective test falls somewhere faits, la persatag én danger et ne disposait
between the two. It involves an objective evalua-  d’aucune solution raisonnabimlet lUn crigre
tion, but one that takes into account the situation  objectif neodié situe entre les deux. Il com-
and characteristics of the particular accused per-  porte ewaduation objective, mais qui tient
son. We conclude that, for two of the three require-  compte de la situation et desristicpes de
ments for the necessity defence, the test should be  la@usguestion. Nous concluons gu’en ce qui
the modified objective test. concerne deux des trois exigences relatives au

moyen de dfense fond’sur la ecessk, le criere
objectif modifié doit s'appliquer.

The first and second requirements — imminent Les deux prengies exigences — le danger33
peril and no reasonable legal alternative — must  imminent et I'absence de solution raisonnable et
be evaluated on the modified objective standardegalé — doiventefre évallBes selon la norme
described above. As expressedParka, necessity  objective mod#é dcrite pecddemment. Comme
is rooted in an objective standard: “involuntariness il est mergidiansPerka, la récessit’ repose sur
is measured on the basis of society’s expectation of  une norme objective : « [l|ereanaodlontaire
appropriate and normal resistance to pressure” se mesure en fonction de ce queéla@E
(p. 259). We would add that it is appropriate, in eredComme uneesistance normale et apprawéd
evaluating the accused’'s conduct, to take into la pression » (p. 259). Nous ajouterions que, pour
account personal characteristics that legitimatelyevalter la conduite de I'acaisil convient de tenir
affect what may be expected of that person. The  compte desecmtapies personnelles qui tou-
approach taken iR v. Hibbert, [1995] 2 S.C.R.  cheng{jitimement ce quoi on peut s’attendre de
973, is instructive. Speaking for the Court, Lamer  lui. eandfche suivie darR. c. Hibbert, [1995]

C.J. held, at para. 59, that 2 R.C.S. 973aastenir. S’exprimant au nom de
notre Cour, le juge en chef Lamer a conclu ce qui
suit, au par. 59:

it is appropriate to employ an objective standard that . . il convient d'utiliser une norme objective qui tienne
takes into account the particular circumstances of the compte de la situation pegtideliFaccus, y com-
accused, including his or her ability to perceive the exis- pris sa capiipercevoir I'existence d'autres solu-
tence of alternative courses of action. tions possibles.

While an accused’s perceptions of the surrounding  Bien que la perception queel’acdes faits en
facts may be highly relevant in determining egehce puissetre tes pertinente pouretérmi-
whether his conduct should be excused, those per- ner si la conduite elegrakcusé, elle ne 'est
ceptions remain relevant only so long as they are  que dans la meswiée est raisonnable. Au
reasonable. The accused person must, at the time  momehtocomplit I'acte en cause, 'aceus’
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of the act, honestly believe, on reasonable grounds,  doit croirerement et pour des motifs raison-
that he faces a situation of imminent peril that  nables qu'il fait dage danger imminent et qu'il
leaves no reasonable legal alternative open. There  ne dispose alors d’aucune solution raisonnable et
must be a reasonable basis for the accused'’s beliefsgalel”Sa croyance et ses actes doivent reposer sur
and actions, but it would be proper to take into  des motifs raisonnables, mais il convient de tenir
account circumstances that legitimately affect the = compte des circonstances qui irdgitmed
accused person’s ability to evaluate his situation.  ment sur sa eap&sitluer sa situation. Il ne
The test cannot be a subjective one, and the peut pas s’agir dene stbjectif; 'accus qui
accused who argues that he perceived imminent etepd qu'il a pery un danger imminent et qu'il
peril without an alternative would only succeed n’avait pas d’autre choix que d'agir comme il I'a
with the defence of necessity if his belief was rea-  faitenssiraa’invoquer avec sues’le moyen de
sonable given his circumstances and attributes. Weefendé fond sur la Bcessi” que si sa croyance
leave aside for a case in which it arises the possetait faisonnable compte tenu de sa situation et de
bility that an honestly held but mistaken belief  ses attributs. Noastons, pouetude dans une
could ground a “mistake of fact” argument on the  affameetié se pesentera, la possib#itqu’'une
separate inquiry intonens rea. croyance sinere mais errogg justifie 'argument
de '« erreur de fait» dans le cadre de I'examen
distinct de lamens rea.

The third requirement for the defence of neces- La trois€éme exigence relative au moyen de
sity, proportionality, must be measured on an efedSe fond’sur la ecessi, soit la proportionna-
objective standard, as it would violate fundamental e, litloit se mesurer en fonction d'une norme
principles of the criminal law to do otherwise.  objective puisqu'il ieaitehcontre des principes
Evaluating the nature of an act is fundamentally a  fondamentaux du droit criminel ddepraatre-
determination reflecting society’s values as to  mé&valuer la nature d’'un acte consiste essen-
what is appropriate and what represents a trans- tielleemekterminer, compte tenu des valeurs
gression. Some insight into this requirement is pro-  de l&Bo@é qui est approgriét ce qui est une
vided by G. P. Fletcher, in a passage fiRethink-  transgression. Dans un extrait Rethinking Crim-
ing Criminal Law (1978), at p. 804. Fletcher spoke inal Law (1978), p. 804, G. P. Fletcher donne un
of the comparison between the harm inflicted and  @pde, cette exigence. Fletcher traite de la com-
the harm avoided, and suggested that there was a  paraison entre le malenflg'malevité et
threshold at which a person must be expected to  indique qu'il y a urasgaitir duquel une per-
suffer the harm rather than break the law. He con-  sonne doit subir le mal au lieu de cordr&venir
tinued: loi. Il ajoute :

Determining this threshold is patently a matter of moral TRAPUCTION] La détermination de ce seuil eslé mani-
judgment about what we expect people to be able to festement d’'urexiappn” morale de ca quoi une
resist in trying situations. A valuable aid in making that personne ese@osivoir €sister dans des situations
judgment is comparing the competing interests at stake difficiles. Un moyen utile de faire cetigatppr
and assessing the degree to which the actor inflicts harm coasistaparer les intéts oppoes qui sont en jeu
beyond the benefit that accrues from his action. a dfterminer dans quelle mesure le mal egpar une
personne epasse I'avantage queddule de son geste.

The evaluation of the seriousness of the harms evdlliation de la grawtdu mal cawes doit €tre
must be objective. A subjective evaluation of the  objective. Efimitldn, uneevaluation subjective
competing harms would, by definition, look at the = des maux emgsagaminerait I'affaire du point
matter from the perspective of the accused person  de vue de éaquutente dviter un mal, dont
who seeks to avoid harm, usually to himself. The enégdlement il est la victime. Il convient, toute-
proper perspective, however, is an objective one, fois, d’adopter un point de vue etgattifone”
since evaluating the gravity of the act is a matter of ewpilier la gravé'd’'un geste est une question de
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community standards infused with constitutional = normes sociales empreintes deretiosid d’or-
considerations (such as, in this case, the s. 15(1) dre constitutionnel (comme, ezre |'Ep droits
equality rights of the disabled). We conclude thata I'egali# que le par. 15(1) garantit aux personnes
the proportionality requirement must be deter- ayant éfisiences). Nous concluons que I'exi-
mined on a purely objective standard. gence de proportioandbif étre évallEe en
fonction d’'une norme purement objective.

(b) The Application of the Requirements for b) L'application des exigences relatives a la
Necessity in This Case nécessité dans la présente affaire

The inquiry here is not whether the defence of En I'esgece, il ne s’agit pas destErminer si le 35

necessity should in fact excuse Mr. Latimer's moyen dierise fond sur la ecessit” doit en
actions, but whether the jury should have been left  fait excuser les actes de M. Latimer, ragis plut”
to consider this defence. The correct test on that  s'il aurait fallu permettre au jury d’examiner ce
point is whether there is an air of reality to the = moyeneafertse. Le cridre applicable ceteégard
defence. InR. v. Osolin, [1993] 4 S.C.R. 595, at  est I'apparence de vraisemblance de ce moyen de
p. 676, Cory J. stated: etEnse. Dans l'aet'R. c. Osolin, [1993] 4 R.C.S.

595, p. 676, le juge Cory dit:

... adefence should not be put to the jury if a reasona- . . il N’y a pas lieu de soumettre un moyen é¢edse
ble jury properly instructed would have been unable to au jury si un jury raisonnable ayadesedirectives
acquit on the basis of the evidence tendered in support ammepriaurait pastt en mesure d'acquitter I'ac-
of that defence. On the other hand, if a reasonable jury e &ugartir de la preuve esente a I'appui de ce
properly instructed could acquit on the basis of the evi- moyerefimsE. En revanche, s'il est possible qu’un
dence tendered with regard to that defence, then it must  jury raisonnable ayactesedirectives appropges
be put to the jury. It is for the trial judge to decide acquitte I'aez@upartir de la preuve psengea I'ap-
whether the evidence is sufficient to warrant putting a pui de ce moyesfatesd, il doiefre soumis au jury.
defence to a jury as this is a question of law alone. C’est au juge desprod appartient deettider si la
preuve est suffisante pour que kEfetise soit soumise °
un jury puisqu’il s’agit d’'une question strictement de
droit.

The question is whether there is sufficient evidence  La question est de savoir s'il y a suffisamment

that, if believed, would allow a reasonable jury — eléihents de preuve qui, si on y ajoutait foi, per-

properly charged and acting judicially — to con-  mettragnin’jury raisonnable — ayantcredes

clude that the defence applied and acquit the  directives appeepi agissant judiciairement —

accused. de conclure au bien-ferdli moyen deafénse et
d’'acquitter I'accus’

For the necessity defence, the trial judge must En matére de moyen deefénse fond sur la 36

be satisfied that there is evidence sufficient to give ecessi, le juge du praes doitetre convaincu que
an air of reality to each of the three requirements.  la preuve est suffisante pour donner une apparence
If the trial judge concludes that there is no air of  de vraisemblance aux moyensesvedptive-
reality to any one of the three requirements, the  naeohacune des trois exigences. S'il conclut
defence of necessity should not be left to the jury.  qu’il n'y a pas apparence de vraisemblance pour
'une d’elles, le moyen deefénse fond sur la
nécessit’ ne doit paetre soumisa I'appEciation
du jury.
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In this case, there was no air of reality to the En l'esgece, il n'y a aucune apparence de vrai-
three requirements of necessity. semblance quant aux trois exigences ralddives °
nécessk.

The first requirement is imminent peril. Itis not La premére exigence est le danger imminent.
met in this case. The appellant does not suggest he  Elle n'est pasaesretEspce. L'appelant ne
himself faced any peril; instead he identifies a peril etgmd pas qu'il courait lui-erhe un danger; |l
to his daughter, stemming from her upcoming sur- ecriti ‘plutit un danger que courait sa fille en rai-
gery which he perceived as a form of mutilation.  son de l'intervention chirurgicale qu’elle doit subir
Acute suffering can constitute imminent peril, but  prochainement et qu’il percevait comme une forme
in this case there was nothing to her medical con-  de mutilation. La souffrance intense peut consti-
dition that placed Tracy in a dangerous situation  tuer un danger imminent mais, ece,espn
where death was an alternative. Tracy was thought  detet e saet’de Tracy ne I'exposad un
to be in pain before the surgery, and that pain was  danger tel que laetaidrtune solution de
expected to continue, or increase, following the rechange. On pensait que etadcgolffrante
surgery. But that ongoing pain did not constitute  avant I'intervention chirurgicale et on s’ateendait °
an emergency in this case. To borrow the language  ce que cette douleur persiste ou augesente apr
of Edmund Davies L.J. iSouthwark London Bor-  lintervention. Cette douleur constante ne consti-
ough Council, supra, at p. 746, we are dealing not  tuait toutefois pas une situation d’'urgence en l'es-
with an emergency but with “an obstinate and ec@” Pour reprendre les mots du lord juge
long-standing state of affairs”. Tracy’'s proposed  Edmund Davies dans I'afaitewark London
surgery did not pose an imminent threat to her lifeBorough Council, précitte, p. 746, nous ne
nor did her medical condition. In fact, Tracy’'s sommes pase&sepce d’'une situation d’'urgence,
health might have improved had the Latimers not  mais biR&DUCTION] « [d’June situation persis-
rejected the option of relying on a feeding tube. tante qui existe depuis longtemps ». Ni la maladie
Tracy’'s situation was not an emergency. The nidigpion envisagé ne mettaient la vie de
appellant can be reasonably expected to have  Tracediatement en danger. En fait, la gant’
understood that reality. There was no evidence ofa  de Tracy aurait pelistfem’si les Latimer
legitimate psychological condition that rendered n’avaient pasadéusécoursa une sonde d'ali-
him unable to perceive that there was no imminent  mentation. Tracy ne se trouvait pas dans une situa-
peril. The appellant argued that, for him, further  tion d’'urgence. On peut raisonnablement s’attendre
surgery did amount to imminent peril. It was nota cé que l'appelant ait compris ceteali®. Rien
reasonable for the appellant to form this belief,  ne permettait de penser gu'’il se trouvait dans un
particularly when better pain management wastat ‘psychologique tel qu’ietait incapable de
available. constater I'absence de danger imminent. L'appe-
lant a soutenu que, en ce qui le concernait, une
intervention chirurgicale de plus constituait effecti-
vement un danger imminent. lletdit pas raison-
nable que I'appelant croit cela, surtout qu'un meil-
leur contole de la douleuetait possible.

The second requirement for the necessity La deuxéme exigence est que I'aceus’ait pas
defence is that the accused had no reasonable legal  eu de solution raisoneghle atitfe que celle
alternative to breaking the law. In this case, there  de contrexdaitoi. En I'espce, la proposition

is no air of reality to the proposition that the appel-  que I'appelant n'avait pas de solution raisonnable
lant had no reasonable legal alternative to killing egtlé autre que celle de tuer sa fille n’a aucune
his daughter. He had at least one reasonable legal  apparence de vraisemblance. |l disposait d'au

alternative: he could have struggled on, with what = moins une solution raisonnadgalet: lil aurait
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was unquestionably a difficult situation, by helping
Tracy to live and by minimizing her pain as much
as possible. The appellant might have done so by
using a feeding tube to improve her health and
allow her to take more effective pain medication,
or he might have relied on the group home that
Tracy stayed at just before her death. The appellant
may well have thought the prospect of struggling
on unbearably sad and demanding. It was a human
response that this alternative was unappealing. But
it was a reasonable legal alternative that the law
requires a person to pursue before he can claim the
defence of necessity. The appellant was aware of
this alternative but rejected it.

pu continmezndurer ce quetait indiscutable-
ment une situation difficile en aidantal vaae
etamuatif sa douleur dans toute la mesure du
possible. Pour ce faire, il aurait pu avoiraecours °
une sonde d’alimentation pelio@mla sard”
de sa fille et lui permettrerdiindés redica-
ments plus efficaces contre la douleur ou il aurait
pu s’en remettre au foyer collectifrazy
demeurait juste avastesoi dst fort possible
que l'appelant eitrpmtriste et exigeante la
perspective de cotiandurer. letait humain
de trouver cette solution de rechange peu
attrayante. Il s’agissaihains d’'une solution

de rechange raisonnablegelda laquelle une

personne doit recourir en vertu de la loi avant de
pouvoir invoquer le moyen deefEnse fond'sur la
nécessit. L'appelant connaissait cette solution,
mais il I'a reje€e.

The third requirement for the necessity defence La troiséme exigence est la proportionnglit’ 40

is proportionality; it requires the trial judge to con-
sider, as a question of law rather than fact, whether
the harm avoided was proportionate to the harm
inflicted. It is difficult, at the conceptual level, to
imagine a circumstance in which the proportional-

elle requiert que le juge dedtErmine, en

tant que question de dobigplude fait, si le
avi Etait proportione”au mal infligg. Sur le

plan conceptuel, il est difficile d'imaginer une

situatiofiexigence de proportionnadithourrait

ity requirement could be met for a homicide. Weetre" respeet dans le cas d'un homicide. Nous

leave open, if and until it arises, the question of
whether the proportionality requirement could be
met in a homicide situation. In England, the
defence of necessity is probably not available for
homicide:R. v. Howe, [1987] 1 A.C. 417 (H.L.), at
pp. 453 and 429; J. SmitBnith & Hogan: Crimi-

nal Law (9th ed. 1999), at pp. 249-51. The famous

laissons ouverte, au els se poserait, la ques-
tion de savoir s'il est possible de respecter I'exi-

gence de proportioarddits le cas d’'un homi-

cide. En Angleterre, le moyefedseadfond sur

laeTessit’ ne peut probablement petse” invoge
en matere d’homicide R. c. Howe, [1987] 1 A.C.

417 (H.L), p. 453 et 429; J. Smith, &

case ofR v. Dudley and Sephens (1884), 14 Hogan: Criminal Law (9¢ éd. 1999), p. 249-251.

Q.B.D. 273, involving cannibalism on the high
seas, is often cited as establishing the unavailabil-
ity of the defence of necessity for homicide,
although the case is not conclusive: see R. Card,
Card Cross and Jones: Criminal Law (12th ed.
1992), at p. 5328mith & Hogan: Criminal Law,
supra, at pp. 249 and 251. The Law Reform Com-

Leledre affaireR. c. Dudley and Sephens

(1884), 14 Q.B.D. 27By cetait question de

cannibalisme en haute mer, est souvemr@®nsid”

comtalelissant I'impossibilé” d'invoquer le

moyen deefénse fond sur la ecessit” dans les
cas d’homicide, mfme si elle n’est pas concluante :

voir R. C&ald Cross and Jones: Criminal

mission of Canada has suggested the defendsaw (12 éd. 1992), p. 532Smith & Hogan:
should not be available for a person who intentionCriminal Law, op. cit., p. 249 et 251. La Commis-

ally kills or seriously harms another pers&eport

on Recodifying Criminal Law (1987), at p. 36.
American jurisdictions are divided on this ques-
tion, with a number of them denying the necessity
defence for murder: P. H. Robinsd@riminal Law

sion de eforme du droit du Canada a affengue
ce moyen defdhse ne devrait pas pouveire

in@@ar une personne qui tue ou blesse grave-
ment une autre perselibdeédient :Rapport :

Pour une nouvelle codification du droit pénal
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Defenses (1984), vol. 2, at pp. 63-65; see also  (1987), p. 40. Les ressagticaims sont diviss
United Sates v. Holmes, 26 F. Cas. 360 (C.C.E.D.  sur cette question, plusieurs d’entre eux refusant ce
Pa. 1842) (No. 15,383). The Americaviodel moyen de dfense dans les cas de meurtre : P. H.
Penal Code proposes that the defence of necessity = RobinSoiminal Law Defenses (1984), vol. 2,
would be available for homicide: American Law  p. 63-65; \agjalementJnited States c. Holmes,
Institute, Model Penal Code and Commentaries 26 F. Cas. 360 (C.C.E.D. Pa. 1842 {5 383). Le
(1985), Part I, vol. 2, at § 3.02, pp. 14-15; see als®odel Penal Code desEtats-Unis propose que le
W. R. LaFave and A. W. Scott, JSJbstantive  moyen de dfense fond’sur la rcessi puissesfre
Criminal Law (1986), vol. 1, at p. 634. invogudans les cas d’homicide : American Law
Institute, Model Penal Code and Commentaries
(1985), partie 1, vol. 2, § 3.02, p. 14-15; vegale-
ment W. R. LaFave et A. W. Scott, Bupstantive
Criminal Law (1986), vol. 1, p. 634.

Assuming for the sake of analysis only that Si on tenait pour acquis aux seules fins de
necessity could provide a defence to homicide, [I'analyse quesdassi¥” pourrait constituer un
there would have to be a harm that was seriously = moyerefdmst en matre d’homicide, il fau-
comparable in gravity to death (the harm inflicted).  drait se trouveresepce d'un mal dont la gra-
In this case, there was no risk of such harm. The e satcompareesieusemena celle de la mort (le
“harm avoided” in the appellant’s situation was,  mal ir)igEn I'esgce, ce mal ne risquait pas de
compared to death, completely disproportionate.  se produire. Le evitéab "dans la situation de
The harm inflicted in this case was ending a life;  I'appetdait, comparativememt la mort, totale-
that harm was immeasurably more serious than the  ment dispropertioarmal infligg en I'espce
pain resulting from Tracy's operation which  mettait finuhe vie; ce mabtait ddmesuement
Mr. Latimer sought to avoid. Killing a person —in  plus grave que la douleueguiterait de l'inter-
order to relieve the suffering produced by a medi-  vention chirurgicale et que M. Latimer cheerchait °
cally manageable physical or mental condition —evitér. Tuer quelqu’'un — dans le but de mettre fin
is not a proportionate response to the harm reprex la douleur produite par wiat de saetphysique
sented by the non-life-threatening suffering result-  ou mental quigieutrai€ par des soins edi-
ing from that condition. caux — n'est pas ureaction proportioneé au

mal que constitue une douleur qui ne met pas la vie
en danger et quiesulte de cegetat de samet’

We conclude that there was no air of reality to Nous concluons qu'il n'y a aucune apparence de
any of the three requirements for necessity. As  vraisemblance aux moyensemvelgtivement
noted earlier, if the trial judge concludes that evera chacune des trois exigences deassi#. Comme
one of the requirements had no air of reality, the  nous I'avejis rdéntione; il suffit que le juge
defence should not be left to the jury. Here, the  dugm@onclua’l'absence d’apparence de vrai-
trial judge was correct to remove the defence from  semblance guarg Seule exigence pour que le
the jury. In considering the defence of necessity, = moyerefimsgé ne puisse pas€ soumisa I'ap-
we must remain aware of the need to respect the ecigiion du jury. En I'esgce, le juge du pres a
life, dignity and equality of all the individuals eu raison de soustraire ce moyesfetesed I'ap-
affected by the act in question. The fact that the eciption du jury. En examinant le moyen de
victim in this case was disabled rather than able-efemse fond” sur la BCessi#, nous devons
bodied does not affect our conclusion that the three  demeurer conscients du besoin de respecter la vie,

la dignit et I'égali® de toutes les personnes tou-
chées par le geste en question. Le fait que la vic-
time en I'espceetait handicapé plutt que physi-




[2001] 1 R.C.S. R. C. LATIMER La Cour 27

requirements for the defence of necessity had no  quement apte est saasporidtre conclusion

air of reality here. gue les moyens defatise fond$ sur la acessit’
invoqués relativement aux trois exigences
n'avaient aucune apparence de vraisemblance en

I'espece.
(2) The Removal of the Defence of Necessity (2lichination du moyen deedfénse fond”
After Counsel's Final Addresses sur laecessit” apes l'expog” final des
avocats

Given that the trial judge was correct in remov- Etant done que le juge du pres'a eu raison de 43
ing this defence from the jury, there remains the  soustraire ce moyafetseal 'appEciation du
argument that the timing of the trial judge’s ruling  jury, il restexaminer I'argument voulant que le
on necessity rendered the trial unfair. moment auquealdisidh du juge du pres'sur la

nécessit’a€té prise ait rendu le pres’iréquitable.

After the evidence was led and immediately Aprés la pesentation de la preuve et juste avarft®
prior to counsel addressing the jury, defence coun-  que les avocats s’adressent au jury, I'avocat de la
sel requested a ruling on the availability of the efesise a solliod”une @cision sur la possibi#t
defence of necessity. He had prepared two versions  d'invoquer le moyerfelesed fond” sur la
of his address to the jury. One raised necessity; theecessit. |l avait pepag deux versions de son
other did not. The trial judge’s ruling would deter-  ex@@si jury, dont 'une mentionne |&cEssk.
mine which version he would use. The trial judge, La version qu'il utiliseperdrait de la eti-
however, indicated that he had not decided sion du juge diesrdee dernier a toutefois
whether the defence of necessity was available. He  iadiquil n'avait pas dcid® si le moyen de
requested counsel to proceed with their closing efeaiSe fond” sur la eCcess#” pouvait €tre
submissions, telling them that he would rule on  inwqili'a demane’aux avocats de faire leurs
necessity after those submissions. He later ruled plaidoiries finales et les aemfguii’se pro-
that the defence of necessity was not available. noncerait secéasit’ apes ces plaidoiries. Il a

décid® par la suite que le moyen defetise fond”
sur la récessit’ ne pouvait pastfe invoqe.

The appellant argues that this approach violated L’appelant petend que cette éap de proeder a 4°
his right to a fair trial, as guaranteed by s. 7 of the epattéinte au droa Un proes€quitable que lui
Charter. He states that he did not know the case he  garantit I'art. 7 Gbalde. Il affirme qu'il ne
had to meet. He asks, what if he had made submis-  connaissait pas la nature de la preuve qu'il devait
sions on necessity that were later withdrawn by theefuter. 1| demande ce qui serait aeig’il avait
trial judge, or abstained from making such submis- esen¢’ des arguments sur leedgssit” et que
sions only to discover that the jury was entitled to  ceux-ci avaient par laegdearts par le juge
consider the defence? The result in either case, he  despmc’s'il s&tait abstenu de gsenter de
submits, is unfair. tels arguments pour constater ensuite que le jury

pouvait examiner le moyen deféhse. Il soutient
gue, dans I'un ou l'autre cas, lestiltat est iaqui-
table.

In most cases, the trial judge will be able to rule La plupart du temps, le juge du pescest en 46
on the availability of a defence before counsel  mesure de se prononcer sur la Eoskipili-
begin their closing addresses. But that does not  quer un moyerfahsel avant I'expesfinal des
mean that the trial is unfair where the trial judge  avocats. Mais cela ne signifie pas quedesptoc”
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delays his ruling. In the circumstances of this case, equitable s'il retarde saedision. Dans les cir-
we conclude that the fairness of the trial was not  constances deslkents affaire, nous concluons
affected. que Bguie du proes n'a pagt compromise.

The “case to meet” principle is a component of Le principe de la « preuve ©futer » est urlé-
the accused’s constitutional right to make full ~ment du droit constitutionnel de kEaécusie
answer and defence. It means that an accused hasfensd pleine et estié. Cela signifie que I'accals”
the right to know the case he must meet before  a le droit delteniagdreuve quigse contre lui
answering the Crown’s cas®. v. Underwood, avant d'y Epondre :R. ¢. Underwood, [1998] 1
[1998] 1 S.C.R. 77, at para. B;v. Rosg, [1998] 3 R.C.S. 77, par. &®. c. Rose, [1998] 3 R.C.S. 262,
S.C.R. 262,per Cory, lacobucci and Bastarache les juges Cory, lacobucci et Bastarache, par. 102.
JJ., at para. 102. The rationale behind this principle  La raisetnedde ce principe est que, avant de
is that the accused, before embarking on his esgmter sa efénse, I'accus’doit pouvoir tenir
defence, should be able to assume that the Crown  pour acquis que leermipisblic a mESend’
has called all the evidence it will rely on to estab-  toute la preuve sur laguelle il se fondeetapour
lish guilt. Both Underwood and Rose affirm this  blir sa culpabil#’ Les areis Underwood et Rose
principle, but do not require all rulings by the trial  confirment ce principe, mais n’exigent pas que
judge to take place prior to counsel addressing the  toutegsdesaii's du juge du pres soient prises
jury. Underwood and Rose deal with the accused  avant que les avocats s'adressent au jury. lls por-
person’s right to respond to the Crown, not a right  tent sur le droit de l&deuspondre au minis-
to reply to the trial judge. (Inderwood, the issue  dfe public et non sur le droit depdndre au juge
arose in the context of a judge’s ruling, but the  du @soqDansUnderwood, la question s’est
concern was that the Crown would lead additional epodans le contexte d'unediSion du juge du
evidence — in that case, the accused’s criminal gwomais on craignait que le mieist public
record.) As such, there is no broad right to have all reesgmte dekléments de preuve supphen-
rulings on the availability of defences take place  taires — dans cette affaire, le casier judiciaire de
prior to closing submissions. The right to respond  l'aegQusce titre, il n'existe pas de droiegéral
to the Crown’s case is not equivalent to a right to  permettant d'exiger que toutesitend” sur la
respond to the trial judge’s rulings. possikilid‘invoquer un moyen destEnse soient
prises avant les plaidoiries finales. Le droit de
répondrea’ la preuve du ministe public nEqui-
vaut pas au droit depondre aux eCisions du juge
du pro&s.

In the absence of a constitutional right, we must En l'absence de droit constitutionnel, il nous
still consider whether the procedure employed by a  rastéterminer si la prasdure utili€e par le
trial judge led to an unfair trial. juge du pesca rendu le pres’ iréquitable.

The Court of Appeal concluded, at p. 205, that La Cour d'appel a conclg la p. 205, quiiRA-

“it might have been better” to rule on the availabil-DUCTION] « il aurait pu €tre pgférable » que la

ity of the necessity defence prior to counsel ecidion relativea’ la possibil&€ d’invoquer le

addressing the jury. The decision should not have  moyemrfdast fond’sur la eCessi” soit prise

been a difficult one, since not one of the three  avant que les avocats s'adressent au jury. Elle

requirements for necessity had an air of reality to  n’aurait padtré”difficile @ prendre puisqu’au-

it. cun moyen invoge’ relativement aux trois exi-
gences en maiie de BCessi” n'avait une appa-
rence de vraisemblance.
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Nonetheless, while the trial judge’s approach Néanmoins, rafme si la dmarche suivie par le 50
was imperfect, the benchmark for measuring trial  juge duegratdtait pas parfaite, le caract
fairness is not perfection. The critical question isequitable du prags ne se mesure pas en fonction
whether the trial judge’s approach rendered the  de la perfection. La question cruciale est de savoir
appellant’s trial unfair. The inquiry is necessarily  si ledfadont le juge du pres’a proet a rendu
specific to the facts of the case under considera- leeprde’ I'appelant eduitable. L'examen est
tion; the determination of whether the timing of a eceSsairement propre aux faits de [l'affaire en
particular ruling rendered a trial unfair must be cause; la question de savoir si le moment auquel
made on a case-by-case basis. ueesibn aeté prise a rendu le pres’iréqui-

table doitétre trancbé au cas par cas.

We are of the view that, on the facts of this case, Nous sommes d’avis que, d’'&grles faits de la 51
the timing of the removal of the necessity defence esgmnte affaire, le moment deellthination du
did not render the appellant's trial unfair. The  moyen dé&emSe fond sur la Btessik’ n'a pas
appellant relies obinderwood to argue that he was  rendu le mecde I'appelant eduitable. S’ap-
denied the ability to make an informed tactical  puyant surefddriderwood, I'appelant petend
decision. InUnderwood, the trial judge deferred a  ava@té privé de la capaatde prendre uneedi-
ruling on the admissibility of an accused person’s  sion tactgle€e. Dans cette affaire, le juge du
criminal record until after he had begun testifying.  pavait attendu que I'acausit commeng’sa
The accused had to decide whether to testify with- epodition pour rendre sadsion sur I'admissibi-
out knowing if his criminal record would be ditde son casier judiciaire. L'aceusievait @éci-
admissible. He was forced into an untenable posi-  derestibignerait sans savoir si son casier judi-
tion, in which he had to gamble on a decision with-  ciaire serait admissible. levata®& dans une
out any ability to mitigate the damage if he lost his  position intenabli devait risquer uneegtision

gamble. sans pouvoir limiter les dommages s'il perdait son
pari.
The situation in this appeal differs frodnder- La prsente situation diéfe a deuxegards de 22

wood in two ways. First, the nature of the interest  celle de l'affdrelerwood. Premérement, la
is not comparable: Underwood had to make an  nature du droit en cause n’'est pas comparable :
uninformed decision that would see him irrevoca-  Underwood devait prendrescis®d 'noretclai-
bly surrender hi€harter right not to be compelled e€ par laquelle il renoncerait éswdcablement au
to testify, while the appellant faced only a tactical  droit de neepr@scontrainta”#moigner qui lui
decision as to how to present an unlikely defence.  est garanti p@hdde, alors que I'appelant
The second difference between the cases lies in theetainapped” qua prendre une atision tactique
fact that in Underwood, the accused could not  sur la memeide peSenter un moyen deefgnse
anticipate or mitigate a surprise ruling, whereas in  peu vraisemblable. LaheudifEérence tient au
this case the appellant could, and did, anticipate fait que,ladeswood, I'accu€ ne pouvait pas
and mitigate the withdrawal of the defence of  anticiper umgsin-surprise ou y pallier tandis
necessity. In fact, Mr. Latimer's trial counsel qu'en I'espT'appelant pouvait anticipeelifmi-
explained to the jury in his closing remarks that  nation du moyeref@gast fond sur la Bcessi’

the trial judge could rule that certain issues — et y pallier, ce qu’il a fait. De fait, 'avocat de

including the defence of necessity — had to be M. Latimer a explidans son expesfinal au

withdrawn from the jury’s consideration. jury, que le juge du @squouvait dcider que cer-
taines questions — notamment le moyen de

défense fond sur la ecess#” — devaientefre
soustraitesa T'app@€ciation du jury.
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It was hardly a surprise that the trial judge even- Il n'etait giere surprenant que le juge du @ec’
tually removed the defence of necessity. The deci- ait finalemeart "le moyen de efense fond”
sion did not ambush the appellant, nor should it suetessit. La dicision n'a pas pris I'appelant
have caught him unaware. The trial judge in the  par surprise et ne devrait pas I'avoir fait non plus.
first Latimer case had removed the defence, and  Dans la gremffaireLatimer, le juge du proes
the Court of Appeal irLatimer (No. 1), supra, at  avaitecar€ ce moyen deeadénse et la Cour d'ap-
pp. 512 and 520, unanimously agreed. The ruling  pel avait expsion” accordh Tunanimig dans
was obvious: there was no air of reality to everLatimer (n° 1), précite, p. 512 et 520. Laedision
one of the three requirements for necessity. In disetait ‘évidente : aucun des moyens defesse
cussing his decision to delay ruling on necessity  danslir la atessit” invoqles relativement aux
until after closing addresses, the tenor of the trial  trois exigences n’avait une apparence de vraisem-
judge’'s comments makes it apparent that he is  blance. La teneur des observations que le juge a
highly sceptical that the defence was available. We  faites au momehtaochoisi de rendre seule-
are of the view that the surprise here, if any, was  memsdps expas finals sa eision relativea”
minimal, and we fail to see the prejudice. While it  éx@sSsit’évéle son grand scepticisme quaria”
is customary and in most instances preferable for  possibilibtvoquer ce moyen desffnse. Nous
the trial judge to rule on the availability of a sommes d'avis que la surprise eeckespil en
defence prior to closing addresses to the jury, it eisif minime et nous ne voyons aucuejpr’
cannot be said that the failure to do so here  dicamM3'il est habituel et, dans la plupart des
resulted in an unfair trial. cas, giérable que le juge du preg'se prononce
sur la possibilig”d’'invoquer un moyen dectEnse
avant les exp@s finals au jury, on ne peut pas dire
gue I'omission de le faire en I'espeé a rendu le
proces iréquitable.

The appellant also argues that the manner in L'appelant petend e€galement que la mae
which the trial judge removed the defence of dont le juge duepraecarE le moyen de
necessity was unfair. We disagree. If anything, the eferise fond’'sur la Bcessit’ est igquitable. Nous
trial judge’s treatment of the defence of necessity  ne sommes pas d’accord. Au contraiten la fa,
gave it greater credibility than deserved on the dont le juge degeotrait’ce moyen deedénse
facts. While the trial judge did explain to the jury  lui a derurie plus grande exdibilité qu’il n’en
that the defence of necessity was unavailable, heeritait’d’apes les faits. Mie si le juge du pro-
appeared reluctant to remove the defence. Hees a'expliga’au jury que le moyen desfghse
explained how “the law” defines necessity, and he  ¢osul’ la BCessik' ne pouvait pastfe invoqe,
was clear that he had no choice; his ruling was il a pesitdra I'ecarter. Il a explige'’comment
required by “the courts” as “a matter of law”. The TRADUCTION] « le droit » dfinit la nécessit” et a
trial judge’s explanation as to why the defence of indigldirement qu'il n'avait pas le choix; sa
necessity was not available did not portray the ecislonétait requise pamrRADUCTION] « les tribu-
appellant in an unsympathetic manner, and in fact  naux » en tantTRMBUETION] « question de
the trial judge did not even touch on the require-  droit». En expliquant les motifs pour lesquels le
ment of proportionality in removing the defence. = moyenefense fond'sur la BCessit ne pouvait
Consequently, in the circumstances of this case, it epasinvoge, le juge du prags n'a pas dress’

un portrait antipathique de I'appelant et, en fait, il
n'a méme pas aboedl'exigence de proportionna-
lite lorsqu’il a€liminé le moyen de efense. En
congquence, dans les circonstances dedagnte
affaire, on ne peut pas conclure que le juge du pro-
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cannot be concluded that the trial judge seriouslyes a” sfieusement mm’la plaidoirie finale de
undermined the appellant’s closing submissions. I'appelant.

We similarly reject the appellant’s submission De la néme marete, nous rejetons I'argument®°
that the trial judge “took sides” or became “an  de I'appelant selon lequel le juge @&s [ire
advocate for the Crown”, as there is no support iUCTION] « a pris partie » ou est devenu « un parti-
the record for this suggestion. The trial judge  san du remgigiublic », car rien au dossier n'ap-
explicitly said that he agreed with the Crown’'s  puie cette proposition. Le juge despeodit
argument as to the unavailability of the necessity = expmesat qu'ilétait d’accord avec I'argument
defence, but that fact alone does not transform him  du miaigtublic relativemena TI'impossibili#
into an ally of the Crown and it does not constitute  d'invoquer le moyen eflenst fond” sur la
bias, particularly when the Crown’s position was eces$si¢; mais cela n’en fait pas pour autant un
correct and no other choice was open to the trial e ali"ministre public et ne constitue pas de la
judge. partiali€, d’autant plus que la position de ce der-

nier était juste et que le juge du pescn’avait pas
d’'autre choix.

The assessment of trial fairness is specific to the L’evaluation du caraete équitable d'un proes 56
facts of the particular case. In another case, a trial  est fonction des faits de I'affaire en cause. Dans
judge’s removal of a defence — after closing une autre affaiefimiiation d'un moyen de
addresses to the jury had been made relying on thaefensg par le juge du pex— apes des plaidoi-
defence — might render the trial unfair, but thatis  ries finales au jury qui seraieme$oisdr ce
not the case here. moyen def@lise — pourrait rendre le pescire-

quitable, mais ce n’est pas le cas en kesp’

(3) Jury Nullification (3) L'annulation par le jury

The term “jury nullification” refers to that rare  L'expression « annulation par le jury » vise la®’
situation where a jury knowingly chooses not to  situation rarke gury choisit en connaissance de
apply the law and acquits a defendant regardless of cause de ne pas appliquer la loi et acquitte le
the strength of the evidence against him. Jury nul-efertieur malgr’la force de la preuve quege
lification is an unusual concept within the criminal ~ contre lui. L'annulation par le jury est un concept
law, since it effectively acknowledges that it may  ineigti droit criminel, car elle reconhaffecti-
occur that the jury elects in the rarest of cases not  vement qu'il peut arriver que ledigty, dlans
to apply the law. The explanation seems to be that eteraires cas, de ne pas appliquer la loi. Cela
on some occasions, oppression will result either  semble s’expliquer par le fait qu'ueiei &l
from a harsh law or from a harsh application of a  I'applicatiever€ d’'une loi engendre parfois de
law. I'oppression.

This Court has referred to the jury’s power to Notre Cour a qualié’le pouvoir d’annulation du 58
nullify as “the citizen’s ultimate protection against  jury de « protecteur ultime des citoyens contre
oppressive laws and the oppressive enforcement of  I'application arbitraire de la loi et contre I'oppres-
the law” and it has characterized the jury nullifica-  sion du gouvernement », et de « soupape » dans
tion power as a “safety valve” for exceptional des cas exceptionRets Morgentaler, [1988] 1
cases:R. v. Morgentaler, [1988] 1 S.C.R. 30 R.C.S. 30 orgentaler (1988) »), p. 78-79. Par
(“Morgentaler (1988)"), at pp. 78-79. At the same  laemé occasion, toutefois, le juge en chef
time, however, Dickson C.J. warned that “recog-  Dicksoneagi que « reconneé ce fait [qu'un
nizing this reality [that a jury may nullify] is a far  jury peut annuler] ess$ tioin de suggrer qu’un
cry from suggesting that counsel may encourage a  avocat peut encourageraimggonnare une
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jury to ignore a law they do not support or to tella  loi qui ne luit pias oua’lui dire qu'il a le droit
jury that it has a right to do so” (emphasis in origi-  de le faire » (saldaris I'original).
nal).

The appellant effectively makes two arguments, L’appelant avance en fait deux arguments, I'un
one specific and one general. His specific argu-  d'ordre particulier et l'autre d'cxdéealy”Son
ment is that the trial judge interfered with the  argument d’ordre particulier est que le juge du pro-
jury’s ability to nullify by implying that the jury es a entraw’la capacé’du jury de prononcer une
could offer input on sentencing. His general argu-  annulation en doarertendre que le jury pou-
ment is that an accused person must have some vait partidgegteérmination de la peine. Selon
right to a jury that is more likely to nullify. We will ~ son argument d’ordeségal, un accusdoit avoir
consider each argument in turn. un certain daoitn’ jury qui est plus susceptible
de prononcer une annulation. Nous allons analyser
ces argumenta tour de ole.

The appellant submits that his trial was unfair L’appelant avance que son pescaete inéqui-
because of what he characterizes as the trial table en raison de ce qu’il qualiépodser”
judge’s misleading answer to the jury’s inquiry as  trompeuse du juge desprde question du jury,
to whether it could offer input on sentencing. In  qui voulait savoir s'il pouvait partiaifeeicEter-
the course of its deliberations, the jury sent the trial  mination de la peine. Au cours ddilss-d”
judge a note inquiring, in part, whether it could tions, le jury a fait parvenir au juge desprme’
offer any input into sentencing. The trial judge was  note dans laquelle il lui demandait notamment s’il
clear in reply that the jury was not to concern itself ~ pouvait partic@pkr d&termination de la peine.
with the matter of penalty, but should focus solely  Le juge duesrtd'a €pondu clairement qu'il ne
on the question of guilt. The trial judge added, “it  devait pasesecptiper de la question de la peine,
may be that later on, once you have reached a ver-  mais qu'il devait se concentrer uniquement sur la
dict, you — we will have some discussions about  question de la culpaliilid’ ajou¢™: [TRADUC-

that [penalty]”. TION] « il se peut que plus tard, lorsque vous aurez
pronon& le verdict, vous — nous en discutions [de
la peine] ».

The appellant argues that the trial judge ought to L’'appelant petend que le juge du pres aurait
have clarified his “misleading” suggestion that the u d@rifier son affirmation « trompeuse », que le

jury could influence the penalty by explicitly tell-  jury pouvait influer sur lketedmination de la
ing the jury of the mandatory minimum sentence  peine, en linformant explicitement de la peine
of life without parole for 10 years. minimale obligatoire d’emprisonnenzeperje-

tuité sans possibikt’de ligration conditionnelle
avant 10 ans.

While the practice varies in other jurisdictions, Bien que la situation soit ddfente dans

the rule in Canada is that guilt is for the jury to  d'autres ressortsedie @au Canada veut qu'il

determine, while sentencing is left to the trial  appartienne au jurendiner la culpabild’et

judge. That long-standing approach is sensible asa  au juge desptecdterminer la peine. Cette

trial judge will obviously have more knowledge on  approetablie de longue date est logique, car le

both the acceptable range of sentences for the par-  juge des@osanifestement une meilleure con-

ticular offence and the principles of sentencing.  naissance tant de la gamme acceptable de peines

The jury’s role is to determine on the facts whether  pour I'infraction en cause que des principes de la
détermination de la peine. Lele" du jury est de
déterminera’ partir des faits si la preuablit la
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the evidence establishes guilt. There is no reason
to depart from the general rule.

It may seem odd that the jury, without knowing
the penalty, could be blind to the consequences of
its conclusions, but that fact is both appropriate
and desirable when one takes into account the risk
that the jury could be influenced — whether
towards acquitting or convicting — on the basis of
the sentence. That logic applies with the same
force when the prescribed penalty is a statutory
minimum. The fact that a convicted person will be
subject to a pre-designated minimum sentence

Il peut par&te étrange que le jury, ne connais-

culealtilit’y a aucune raison deegérter de la

egle grérale.

63
sant pas la peine, puisse ne tenir aucun compte des

equshces de ses conclusions, mais ce fait est

aussi appayeEi 'souhaitable compte tenu du

risque que le jury pusse iffluene” — en
faveur de l'acquittement ou decleration de

culpabiit” par la peineeventuelle. Cette
logique s’applique aveene fofce lorsque la

peine prescrite est une peine miniwalpaiida

loi. Le fait qu’une personne reconnue coupable soit

assujattime peine minimale fe€ d'avance ne

devrait pas influencer le jury dans I'examen de la
guestion de la culgabllippelant affirme que
le juegait moins susceptible de prononcer une
annulation parce qu'il n’atpasférme explici-
tement de la peine minimale obligatoire. La ques-
tion de savoir si le jury atégtus susceptible

de prononcer I'acquittement s’gtaviaitofme

de la peine minimale obligatoire -eressarite

que puttseCette hypottse — ne sauradtayer
I'exigence d'informer le jury de la peirelaquelle
peut donner lieu laatlaration de culpabibt”

should not influence the jury’s consideration of the
guestion of guilt. The appellant suggests that the
jury was less likely to nullify because it was not
explicitly told of the mandatory minimum sen-
tence. The question of whether the jury would
have been more likely to acquit if informed of the
mandatory minimum sentence — however inter-
esting its speculation may be — cannot be the
basis for a requirement that the jury be informed of
the penalty consequent on conviction.

The argument advanced by the appellant is that L'appelant fait valoir que le juge du pex’ 64

the trial judge should have ruled on the availability
of the necessity defence at the usual time in the

aunaise prononcer sur la possitlit’invoquer

le moyenetinsd” fond” sur la eCessit” a

trial, that is, before counsel’'s jury addresses. In etape habituelle du pres, soit avant I'expas’

addition, the appellant submits, the trial judge
ought to have explicitly told the jury it had no abil-
ity to determine sentence. If that had occurred, the
jury would have had more time to dwell on what
the appellant argues are the most ameliorating cir-

des avocats au jury. L’appelant soutient en outre
gue le juge dugza@airait d informer explicite-

ment le jury qu'il n'avait pas la eajmditer-

miner la peine. Si celae®diit, le jury aurait

eu plus de temps pour s’attarder sur ce que l'appe-

cumstances of the appellant’s actions; this, coupled lant @esicbmme les circonstances les plus

with the mandatory life sentence, might have led to enaidhtes de ses actes, ce qui, jeirla ‘peine

jury nullification. At a minimum, it is argued, the  obligatoire d’emprisonnenzepergtuité, aurait

jury would have had more time to think about it.  pu memé&annulation par le jury. Selon I'appe-

That argument fails. lant, le jury aurait au moins eu plus de temps pour
y penser. Cet argument d@itré rejet.

65

An accused is entitled to a fair trial, including L'accus a droita un proes équitable, notam-

the presumption of innocence, the duty of the
Crown to prove guilt beyond a reasonable doubt,
and the ability to make full answer and defence.

neetd pesomption d’'innocence lNobligation
du rem@spublic de émontrer la culpabild”
hors de tout doute raisonreltdepessibilie” de

The accused is not entitled to a trial that increases esepter une afénse pleine et eefié. Il n'a pas

the possibility of jury nullification. If the trial of

the accused has not been unfair and no miscarriage

droi un proes qui accri’la possibilie d’annu-

lation par le jury. Si ssrpeopae® inéqui-
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of justice has occurred, the accused cannot succeed table et qu'aucune erreur judiceiecora- -
on an argument that due to some departure from  mise, laqoeigdeut pas invoquer avec ®EC

the norm by the trial judge, his chances of jury nul-  I'argument selon lequel ses chances d’obtenir I'an-
lification are lessened. This point is treated in fur-  nulation par le jury sont moindres du fait que le
ther detail below. juge du pres a @rogg jusqua un certain poina "

la norme. Cette question est tesitde fagn plus
approfondie plus loin.

The appellant argues that the jury was misled L’appelant petend que le jury a inoiient€ete

into believing it could make a recommendation on  agrgewioire qu'il pouvait faire une recomman-

sentence. The trial judge might have confined him-  dation relativeenémtpeine. Le juge du pres’

self to telling the jury not to concern itself with the  aurait pu se contenter de dire au jury de ne pas se

penalty. But his vague suggestion (“it may be that eopcuper de la peire infliger. Mais on ne peut

later an...wewill have some discussions about  penser que sa vague suggeasau{TION] « il

that”) cannot be taken to have seriously misled the  se peut que plus tard [...] nous en discutions ») a

jury into believing that it would determine the sen- erisisement induit le jury en erreur en I'amenant

tence. In fact, the jury could and did offer its inputa croire qu'il dterminerait la peine. En fait, le jury

on sentence by virtue of s. 745.2 of eminal pouvait participerla dgtermination de la peine et

Code, which requires a trial judge to ask the jury if ~ I'a fait en vertu de l'art. 745.Catle criminel,

it wishes to recommend more than the 10-year  qui exige que le juge dis glemande au jury

minimum before parole eligibility for second <s'il souhaite recommander limposition d'une

degree murder. It seems likely that the trial judge eriqule exedant la pfiode minimale de 10 ans

had this provision in mind when he suggested the ealpblea’la libération conditionnelle dans les cas

jury could “have some discussions” about the sen-  de meurtre aledeugiege. Il semble probable

tence. Read in the context of the trial judge’s que le juge depm@iteu cette dispositianl’es-

repeated insistence that the jury focus on the issue  prit lorsqu'’il a effime le jury pourrait en « dis-

of guilt, not penalty, it is clear that his comment  cut[er] ». Vu que le juge depriisisa plu-

about discussing the sentence later on did not  sieurs reprises pour que le jury se concentre sur la

render the trial unfair. guestion de la culpaeilgt non sur celle de la
peine, il estevident que son observation concer-
nant la discussion @tieure de la peine n'a pas
rendu le proes iréquitable.

We also reject the argument that the trial judge Nous rejetonggalement I'argument que le juge
could have corrected any “misleading” suggestion  du gwoaurait pu corriger toute suggestion
by informing the jury of the mandatory minimum  « trompeuse » en informant le jury de la peine
sentence; to do so might have been an error. (See  minimale obligatoire; le faire aurait pu constituer
McLean v. The King, [1933] S.C.R. 688, at p. 693; une erreur. (VblcLean c. The King, [1933]

R. v. Cracknell (1931), 56 C.C.C. 190 (Ont. C.A), R.C.S. 688, p. 6B3;c. Cracknell (1931), 56

at pp. 192 and 194R. v. Sevenson (1990), 58 C.C.C. 190 (C.A. Ont.), p. 192 et 1R4¢. Steven-

C.C.C. (3d) 464 (Ont. C.A)), at p. 482.) The trialson (1990), 58 C.C.C. (3d) 464 (C.A. Ont),

judge’s slightly awkward but short response to the  p. 482.kpanse un peu maladroite, maisva,

jury’s inquiry did not prejudice the appellant. du juge du psala question du jury n'a camis’
aucun pejudicea l'appelant.

The appellant’s second argument is a broad one, Le second argument de I'appelant, selon lequel
that the accused person has some right to jury nul-  l'eceusin certain droid Tannulation par le
lification. How could there be any such “right"?  jury, esnéfal. Comment pourrait-il exister un
As a matter of logic and principle, the law cannot  tel « droit »? Sur le plan de la logique et des prin-
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encourage jury nullification. When it occurs, it  cipes, le droit ne peut pas encourager I'annulation
may be appropriate to acknowledge that occur-  par le jury. Lorsque cela se produit, il peut conve-
rence. But, to echo the words dlorgentaler  nir de reconndfe ce fait. Mais, pour reprendre les
(1988), saying that jury nullification may occur is  propos tenus danstiorgentaler (1988), affir-
distant from deliberately allowing the defence to  mer que I'annulation par le jury peut se produire
argue it before a jury or letting a judge raise the  est foremifff du fait de permettrelibérément
possibility of nullification in his or her instructions a la d&fense de la plaider devant le jury ou de lais-
to the jury. ser le jugevoquer cette possib#itdans ses direc-
tives au jury.

The appellant concedes as much, but advances L’appelant le conede, mais il fait valoir que 69
some right, on the part of the accused person, to a  l'aculs droita’ un jury dont le pouvoir d'an-
jury whose power to nullify is not undermined. He  nulation n’est pag.nfiiaffirme que le droid un
suggests the right to a fair trial under s. 7 of the gsB@&guitable garanti par l'art. 7 de @harte
Charter encompasses this entitlement. The appel- comporte ce droit. Il soutient que le pouvoir d'an-
lant submits that there is a jury power to nullify,  nulation par le jury existe et que miner ce pouvoir
and it would be unconstitutional to undermine that  serait inconstitutionnel.
power.

We reject that proposition. The appellant cannot Nous rejetons cette proposition. L'appelant néo

legitimately rely on a broad right to jury nullifica-  sauradgifimement invoquer un droitegéral a
tion. In this case, the trial did not become unfair  I'annulation par le jury. Enetespe proes
simply because the trial judge undermined the n'est pas devequitable du seul fait que le
jury’s de facto power to nullify. In most if not all  juge du pres’a mie’le pouvoir d'annulation de
cases, jury nullification will not be a valid factor in ~ fait du jury. Dans la plupart voire la &iEds
analyzing trial fairness for the accused. Guarding  cas, I'annulation par le jury n'est phisnamt”
against jury nullification is a desirable and legiti-  valable dont il faut tenir compte en analysant
mate exercise for a trial judge; in fact a judge is eqliie du proes pour I'accus. Il est souhaitable
required to take steps to ensure that the jury will egitithe pour le juge du pres d’emgther I'an-
apply the law properly. See v. Shipley (1784), 4  nulation par le jury; en fait, le juge est tenu de
Dougl. 73, 99 E.R. 774 (K.B.), at p. 824, cited with  prendre les meseesssgires pour que le jury
approval by Dickson C.J. iMorgentaler (1988), applique la loi correctement. VdR c. Shipley
at p. 78. Steps taken by a trial judge to guard (1784), 4 Dougl. 73, 99 E.R. 774 (B.R.), p. 824,
against jury nullification should not, on that basis eda@tec approbation par le juge en chef Dickson
alone, prejudice the accused person. dans efaMorgentaler (1988), p. 78. Les

mesures prises par le juge du m®@our emg-

cher I'annulation par le jury ne devraient pasjpr”

dicier a I'accu® pour ce seul motif.

We conclude that the appellant’s conviction Nous concluons que laedlaration de culpabibt” 1
must be upheld. de l'appelant deitré confirnge.

B. Appeal Against Sentence B. Le pourvoi interjeté contre la peine

The appellant also seeks a constitutional exemp- L'appelant sollicite egalement une exemption /2
tion from the mandatory minimum sentence for  constitutionnelle de la peine minimale obligatoire
second degree murder on the basis that such a sen-  pour meurtre amdelegg; pour le motif que
tence amounts to cruel and unusual punishment in  cette peine constitue ecel'asp ‘peine cruelle
the circumstances of this case. This aspect of et @msiiétte partie du pourvoi de M. Latimer
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Mr. Latimer’s appeal centres on the following con-  porte sur les questions constitutionnelles suivantes
stitutional questions stated by Lamer C.J. on Sepenon&es par le juge en chef Lamer le 22 septem-

tember 22, 1999: bre 1999 :

1. Was the learned trial Justice correct in finding that in 1. Le juge deprad-il eu raison de conclure que,
this specific case, the mandatory minimum sentence dansdentrcas, I'application de l&pdde mini-
prescribed by ss. 235 and 7db0f the Criminal male d’emprisonnement obligatoire prescrite par
Code would be cruel and unusual punishment in vio- I'art. 235 et I'alc)rdd Code criminel constituerait
lation of s. 12 of th&€anadian Charter of Rights and une peine cruelle et inusié’vi€e par l'art. 12 de la
Freedoms? Charte canadienne des droits et libertés?

2. If the answer to Question 1 is “yes”, can ss. 235 and 2. 8ptanse’la question 1 est « oui », est-ce que la
745() of the Criminal Code be justified in this case validitde I'art. 235 et de I'al. 74% du Code crimi-
by s. 1 of theCanadian Charter of Rights and Free- nel peut, en I'espcCe,etre justifée au sens de l'article
doms? premier de laCharte canadienne des droits et

libertés?

3. If the answer to Question 2 is “no”, did the learned 3. Sp@msa’la question 2 est « non », est-ce que le
trial Justice err in granting a constitutional exemption juge duegracfait erreur en accordant une exemp-
rather than declaring the sections inoperative? tion constitutionnellet pjuen dclarant les dis-

positions inoprantes?
(1) Review of Relevant Principles (1) L’examen des principes pertinents
This Court first interpreted s. 12 of ti@harter Notre Cour a inter@t® pour la prengre fois

in R. v. Smith, [1987] 1 S.C.R. 1045, where Lamer  l'art. 12 deClarte dansR. c. Smith, [1987] 1

J. (as he then was) adopted the standard articulated  R.C.S. LOK5juge Lamer (plus tard Juge en
by Laskin C.J. inMiller and Cockriell v. The chef) a adomla norme que le juge en chef Laskin
Queen, [1977] 2 S.C.R. 680, as the starting point  avait foemubdansMiller et Cockriell c. La
for the s. 12 scrutiny. Specifically, Lamer J. statedRreine, [1977] 2 R.C.S. 680a titre de point de

at p. 1072: dpart de I'examen fordSur I'art. 12. En particu-
lier, voici ce que le juge Lamer acrit, a la
p. 1072

The criterion which must be applied in order to deter- Leeaitjui doitetre appliqe” pour @&terminer si une

mine whether a punishment is cruel and unusual within peine est cruelle etdnasitsens de l'art. 12 de la

the meaning of s. 12 of tiéharter is, to use the words Charte consiste, pour reprendre les termes etdlipar le

of Laskin C.J. inMiller and Cockriéll, supra, at p. 688, juge en chef Laskm la p. 688 de l'aat Miller et

“whether the punishment prescribed is so excessive as tBockriell, précite, a se demander «si la peine infg”

outrage standards of decency”. In other words, though est excessive au point detre gaEmpatible avec la

the state may impose punishment, the effect of that pun-  @idmitaine.» En d’autres termes, bien quégak

ishment must not be grossly disproportionate to what puisse infliger une peine, I'effet de cette peine ne doit

would have been appropriate. pEtee"exagfément disproportiorsa ce qui auraieté
appropre.

Lamer J. went on to set out the nature and ele- Le juge Lamer a ensuitenon& ainsi la nature
ments of the s. 12 gross disproportionality analysis  etl@@sents de I'analyse relatieela dispropor-
as follows: tion exagrée fonde sur l'art. 12 :

In assessing whether a sentence is grossly dispropor- effrant si une peine est exagment dispropor-
tionate, the court must first consider the gravity of the ®enmd cour doit d’abord prendre en cossidion la
offence, the personal characteristics of the offender and  @m@itinfraction commise, les caradstiques per-
the particular circumstances of the case in order to sonnelles du contrevenant et les circonstances particu-
determine what range of sentences would have beerereslide I'affaire afin de edérminer quelles peines
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appropriate to punish, rehabilitate or deter this particular auratérappropiees pour punir,efiabiliter ou dis-
offender or to protect the public from this particular suader ce contrevenant particulier ou pegemlet
offender. public contre ce dernier.

This test was subsequently affirmed and applied in  Cererié par la suitett confirmeé et applige’
R. v. Lyons, [1987] 2 S.C.R. 309R. v. Luxton, dansR. c. Lyons, [1987] 2 R.C.S. 309R. c. Lux-
[1990] 2 S.C.R. 7113ede v. Mountain Institu-  ton, [1990] 2 R.C.S. 711eele c. Etablissement
tion, [1990] 2 S.C.R. 1383 v. Goltz, [1991] 3  Mountain, [1990] 2 R.C.S. 1385R. c. Goltz,
S.C.R. 485, and most recently i v. Morrisey, [1991] 3 R.C.S. 485, et, torgémment, darR. c.
[2000] 2 S.C.R. 90, 2000 SCC 39. Morrisey, [2000] 2 R.C.S. 90, 2000 CSC 39.
In Goltz, supra, at p. 500, and/lorrisey, supra, Dans Goltz, précité, p. 500, et danMorrisey, °
at paras. 27-28, Gonthier J. clarified that, beyongrécité, par. 27-28, le juge Gonthier aepi€ que,
the Smith factors outlined above, a full contextual outre les facteurs de I'atrSmith énon€&s pecé-
understanding of the sentencing provision alsa@lemment, linterpetation contextuelle comgie
requires a consideration of the actual effect of thele la disposition relativa la dtermination de la
punishment on the individual, the penologicalpeine requiertegalement la prise en compte de
goals and sentencing principles upon which thd'effet reel de la peine sur l'individu, des objectifs
sentence is fashioned, the existence of valid alteénologiques et des principes en fonction desquels
natives to the punishment imposed, and a comparla peine est efermirée, de I'existence de solutions
son of punishments imposed for other crimes irde rechange valables la peine inflige et de la
the same jurisdiction. However, not all of thesecomparaison avec les peines indgg pour
matters will be relevant to the analysis and none ofi'autres crimes dans le emie ressort. Ces ques-
these standing alone will be decisive to a determitions ne sont cependant pas toutes pertinentes rela-
nation of gross disproportionality. tivementa cette analyse, et aucune d’elles ne sera
décisivea elle seule pouratider d'une dispropor-
tion exagrée.

While the test is one that attributes a great deal Méme si le crit¢te accorde beaucoup d’impor-76
of weight to individual circumstances, it should tancea’ la situation personnelle, il fasgalement
also be stressed that in weighing the s. 12 considouligner que, lorsqu’elle soege les facteurs rela-
erations the court must also consider and defer ttifs a I'art. 12, la cour doiegalement tenir compte
the valid legislative objectives underlying the des objectifsdgislatifs valides qui sous-tendent les
criminal law responsibilities of Parliamer®dltz,  responsabilés du &gislateur en magie de droit
supra, at p. 503). In this regard, Cory J., for thecriminel et faire preuve de retenwe cet €gard
Court in Seele v. Mountain Ingtitution, supra, at  (Goltz, précité, p. 503)A ce propos, le juge Cory
p. 1417, stated: affirme, au nom de notre Cour dafteele c. Eta-

blissement Mountain, précité, p. 1417 :

It will only be on rare and unique occasions that a Il arrivega tarement qu’une cour de justice con-
court will find a sentence so grossly disproportionate clura gu’'une peine est siéexent disproportiore®
that it violates the provisions of s. 12 of tGharter. gu’elle viole les dispositions de l'art. 12 deCharte.

The test for determining whether a sentence is dispro- Lerergui sera dsterminer si une peine est beau-
portionately long is very properly stringent and demand- coup trop longue lemt droit strict et exigeant. Un
ing. A lesser test would tend to trivialize tibarter. critere moindre tendraia banaliser laCharte. [Nous
[Emphasis added.] soulignons.]

In emphasizing the deferential standard for the En soulignant la norme de retenue applicable &7
s. 12 review, this Court has repeatedly adopted the  I'examer fand’art. 12, notre Cour a adejgt”
following passage fronR. v. Guiller (1985), 48  maintes reprises I'extrait suivant de &cision
C.R. (3d) 226 (Ont. Dist. Ct.), at p. 23#y Borins R. c¢. Guiller (1985), 48 C.R. (3d) 226 (C. dist.
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Dist. Ct. J. (cited aBmith, supra, at p. 1070Lux-  Ont.), p. 238, le juge Borins (eitdansSmith, pré-
ton, supra, at p. 725Goltz, supra, at p. 502): cé; p. 1070;Luxton, précité, p. 725;Goltz, pré-
cité, p. 502 :

It is not for the court to pass on the wisdom of Parlia- TRAPUCTION] Il n'appartient pas au tribunal de se
ment with respect to the gravity of various offences and prononcer sur la sagesgisldtelir édéral en ce qui
the range of penalties which may be imposed upon those concerne la gediverses infractions et les diff’
found guilty of committing the offences. Parliament has rentes peines qui patrennfligtes aux personnes
broad discretion in proscribing conduct as criminal and reconnues coupables de les avoir commegeslate I’
in determining proper punishment. While the final judg- teur jouit d’une largeetimerpour interdire certains
ment as to whether a punishment exceeds constitutional comportementserésnsidimme criminels et pour
limits set by theCharter is properly a judicial function,  etérminer quelle doiette la sanction apprope. Si le
the court should be reluctant to interfere with the con- jugenedimtitif quanta savoir si une peine eade les
sidered views of Parliament and then only in the clearest limites constitutionnedles fiaf leCharte constitue
of cases where the punishment prescribed is so excea-bon ‘droit une fonction judiciaire, le tribunal devrait
sive when compared with the punishment prescribed foreanmoins &Ssitera intervenir dans les vuesuneinent
other offences as to outrage standards of decency. eflechies dudgislateur et ne le faire que dans les cas

les plus manifestesuola peine prescrite est excessive,
comparativemersa la peine mvue pour d’autres infrac-
tions, au point de constituer une atteinte aux normes de
la décence.

Finally, before moving on to the application of Enfin, avant d’aborder I'application de ces prin-
these principles to this appeal, we note that there  cipes esentr’pourvoi, nous soulignons que
are two aspects to the s. 12 analySisl{z, supra, I'analyse fonée sur l'art. 12 comporte deux volets
at p. 505). Specifically, the first aspect of the s. 12Golt, précité, p. 505). Plus pci€ment, le pre-
analysis centres on the individual circumstances as  mier volet porte sur la situation personnelle men-
set out above and is commonly known as the “par-  @erpecddemment et est commement appel”
ticularized inquiry”. If the particularized inquiry  « examen particularsis’'Si cet examen particula-
reveals that a challenged provision imposes a sen- e @&isle que la disposition contestprescrit une
tence that is grossly disproportionate in those par-  peineeexaght disproportiore® dans les cir-
ticular circumstances, thenpaima facie violation  constances, il y a alors atteimtepremére vuea
of s. 12 is established and will be examined for  Il'art. 12, qui fera I'objet d'un examea fumd”
justifiability under s. 1 of th€harter. If, however, I'article premier de I@harte afin de @éterminer si
the particular facts of the case do not give rise to  elle gtegtjdstifée. Si, toutefois, les faits parti-
such a finding “there may remmai..a Charter  culiers de l'affaire ne enent pas une telle con-
challenge or constitutional question as to the valid-  clusion, «il peut y avoir [...] une contestation
ity of a statutory provision on grounds of gross dis-  fdur |aCharte ou une question constitution-
proportionality as evidenced in reasonable hypo-  nelle concernant laevdligite dispositionelgis-
thetical circumstances'Gpltz, supra, at pp. 505-6 lative forek sur la disproportion exage d&mon-
(emphasis in original)). &€ par des circonstances hymtitles

raisonnables »Qoltz, précit, p. 505-506 (soulign”
dans l'original)).

As is reflected in the constitutional questions Comme le reftitent les questions constitution-
before the Court, this appeal is restricted to a con-  nelles en linstancegskenpipourvoi ne porte
sideration of the particularized inquiry. In sub-  que sur I'examen particelaEsSentiellement,
stance, the appellant concedes the general constitu-  I'appelant mtdanoanstitutionnalg” gérérale
tionality of ss. 235 and 74§(as these sections are  de I'art. 235 et de l'alc)ydans la mesureucces
applied in combination. Mr. Latimer’s challenge to  dispositions sont amaigj®Ensemble. Monsieur
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their overall constitutionality was put forward in  Latimer a comtdatConstitutionnald’globale de
the alternative but was not pressed forcefully since  ces dispos#idite ‘subsidiaire, sans toutefois
no substantive argument on point was offered. Fur-  ins&ttrt ‘done” qu'il n'a avane”aucun argu-
thermore, no reasonable hypothetical situation was  ment substantiet egard. En outre, aucune
presented for the Court’'s consideration. In short,  situation hgpatle raisonnable n'etf soumise
the appellant's arguments wholly centred on thea 'examen de notre Cour. Bref, 'argumentation de
effect of the sentence in this specific case on this  I'appelant & potErement sur l'effet de la
specific offender. Consequently, only the individ-  peine sur ce contrevenant dans cette affaire parti-
ual remedy sought by the appellant, namely a con- emuliPar coregjuent, seule laeparation indivi-
stitutional exemption, is at issue. duelle solkeitpar I'appelanta savoir I'exemp-
tion constitutionnelle, est en cause.

(2) Application of Section 12 Principles (2) L'application des principes relatifs
l'art. 12

The first factor to consider is the gravity of the Le premier facteum ‘prendre en consdaition 80

offence. Recently, Gonthier J., Morrisey, supra,  est la gravit’ de l'infraction. Rcemment, le juge
provided important guidance for the proper assess-  Gonthier a fourni, daes Marrisey, précit,

ment of the gravity of an offence for the purposes  des indications importantes au sujet de la bonne
of a s. 12 analysis. Specifically, Gonthier J. noted, coffieqévaluer la gravé’d’une infraction aux fins

at para. 35, that an assessment of the gravity of the  de l'analysefendl'art. 12. En particulier, le
offence requires an understanding of (i) the charac-  juge Gonthier souligne, au par. 3Byaua-I"”

ter of the offender’s actions, and (ii) the conse- tion de la gralétTinfraction exige la comes”
guences of those actions. hension (i) de la nature des actes du contrevenant

et (ii) des consquences de ces actes.

Certainly, in this case one cannot escape the En l'espgce, on ne peut certainement pas fairé!
conclusion that Mr. Latimer's actions resulted in  autrement que de conclure que les actes de
the most serious of all possible consequences, M. Latimer ont eu la plus grave dgsaures
namely, the death of the victim, Tracy Latimer. possibesavoir la mort de la victime, Tracy

Latimer.

In considering the character of Mr. Latimer's En examinant la nature des actes de M. Latime?2
actions, we are directed to an assessment of the  nous sommes @mahsed’['exigence de faute
criminal fault requirement omensrea element of  criminelle ou lmensrea de l'infraction plutt que
the offence rather than the offender's motive or le mobileeatat/d’esprit ghéral du contrevenant
general state of mindMorrisey, supra, at para. Norrisey, précitt, par. 36). Nous attachons un
36). We attach a greater degree of criminal respon- edelgseleve de responsabiitcriminelle ou de
sibility or moral blameworthiness to conduct culpabilitioralea’ la conduite de I'accesqui a
where the accused knowingly broke the Iawlo(-  délibérément enfreint la loi Nlorrisey, précite,
risey, supra, at para. 36R. v. Martineau, [1990] 2  par. 36;R. c. Martineau, [1990] 2 R.C.S. 633,
S.C.R. 633, at p. 645). In this case, thensrea  p. 645). En I'espce, I'exigence denensrea dans
requirement for second degree murder is subjective  le cas d’'un meurtre anuedege est la pevi-
foresight of death: the most serious level of moral  sion subjective de la mort, (esengjerle plus
blameworthinessL{xton, supra, at p. 724). afieux niveau de culpabiittnorale l(uxton, pré-

cite, p. 724).

Parliament has classified murder offences into Le législateur afabli deux cafories de meur- 83

first and second degree based on its perception of atreavoir le meurtre au premier deget le
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relative levels of moral blameworthiness. Parlia-  meurtre au emexdege; afin de refiter sa per-
ment has also provided for differential treatment  ception des niveaux relatifs de cd@pabildle.

between them in sentencing, but only in respect of Il a aussupgue les deux ajories seraient
parole eligibility. As noted by Lamer C.J. iux-  traitées difEremment sur le plan de l&téfrmina-
ton, supra, at pp. 720-21: tion de la peine, mais uniquement en ce qui con-

cerne I'admissibili¢’a la libération conditionnelle.
Comme le souligne le juge en chef Lamer dans
Luxton, précite, p. 720-721:

I must also reiterate that what we are speaking of here Jeedalsment @fdter que nous parlons ici d'un
is a classification scheme for the purposes of sentencingegime” de classification aux fins de letefmination de
The distinction between first and second degree murder la peine. La distinction entre le meurtre au premier
only comes into play when it has first been proven  eagrle meurtre au dewxne dege’ n'entre en jeu
beyond a reasonable doubt that the offender is guilty of esaqu’il até établi hors de tout doute raisonnable
murder, that is, that he or she had subjective foresight of quelifmaant est coupable de meurtre, castire
death:R. v. Martineau, handed down this day. There is qgu’il avaieyr” subjectivement la morR. c. Marti-
no doubt that a sentencing scheme must exhibit a praieau, rendu aujourd’hui. Il n'y a pas de doute qu'un

portionality to the seriousness of the offence, or to put iteginne de dfermination de la peine doit faire preuve de

another way, there must be a gradation of punishments proportiermadit’la gravét de I'infraction ou, autre-

according to the malignity of the offences. [Emphasis ment dit, il doit y avoir une gradation des peines selon la

added.] nechancet que traduisent les infractions. [Nous souli-
gnons.]

However, even if the gravity of second degree Toutefois, neme si la gravé” du meurtre au
murder is reduced in comparison to first degree  dangi dege” est moindre que dans le cas du
murder, it cannot be denied that second degree  meurtre au premier @egré peut nier que le
murder is an offence accompanied by an extremely  meurtre auedeuxiege” constitue une infrac-
high degree of criminal culpability. In this case, tion assortie d’'unedegmementlevé de cul-
therefore, the gravest possible consequences galoilithinelle. En I'espCe, les plus graves
resulted from an act of the most serious and mor- empreices possible oneabuE d’'un acte dont
ally blameworthy intentionality. It is against this  lintentionnal@st la plus grave et la plus morale-
reality that we must weigh the other contextual  ment coupable. C'est en fonction decalitie r’
factors, including and especially the particular cir-  que nous devons soupeser les autres facteurs con-
cumstances of the offender and the offence. textuels, notamment la situation personnelle du

contrevenant et les circonstances partizel” de
l'infraction.

Turning to the characteristics of the offender Quant aux caraetistiques du contrevenant et
and the particular circumstances of the offence we  aux circonstances padgulie linfraction,
must consider the existence of any aggravating and  nous devons tenir compte des circonstances aggra-
mitigating circumstancedVorrisey, supra, at para.  vantes et des circonstancemnatthtes Nlorrisey,
38; Goltz, supra, at pp. 512-13). Specifically, any qmité, par. 38Goltz, précité, p. 512-513), et plus
aggravating circumstances must be weighed pami@rient les soupeser les unes par rapport
against any mitigating circumstances. In this aux authescet égard, il est fort possible
regard, it is possible that prior to gauging the qu'avaemmque le tribunal predea l'appg-
sentence’s appropriateness in light of an apprecia-  ciation du er@agipropg de la peine en sou-
tion of the particular circumstances weighed pesant les circonstances maeceli la grawt”
against the gravity of the offence, the mitigating  de l'infraction, les circonstaneesiaites et les
and aggravating circumstances might well cancel  circonstances aggravantes se neutralisent sur le
out their ultimate impactMorrisey, supra, at para.  plan de leur effé¥lorrisey, précité, par. 40). C'est
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40). Indeed, this is what occurs in this case. On the
one hand, we must give due consideration to
Mr. Latimer’s initial attempts to conceal his
actions, his lack of remorse, his position of trust,
the significant degree of planning and premedita-
tion, and Tracy's extreme vulnerability. On the
other hand, we are mindful of Mr. Latimer's good
character and standing in the community, his tor-
tured anxiety about Tracy’'s well-being, and his

laudable perseverance as a caring and involved

d’ailleurs ce qui se produit eod d3juhe part,
nous devons pramdentdén compte les tenta-

tives initiales de M. Latimer de dissimuler ses

actes, son absence de remords, sa position de con-
fiance, leeddeye de planification et de pné-
ditation ainsi que Bexérvulerabilitt de Tracy.
D’autre part, nous sommes conscients de la bonne
meraitde la bonneeputation de M. Latimer
au sein de la collectilét'sa profonde angoisse
au sujet detl@eme”Tracy ainsi que de sa per-

parent. Considered together we cannot find that theevérance louable en tant que parent qui aime sa

personal characteristics and particular circum-

stances of this case displace the serious gravity of
personnelles et les circonstances pasdieslide la

this offence.

fille et prend soin d’elle. Nous ne pouvons pas
conclure que, prises ensemble, ézstiguast”

présente affaire 'emportent sur la gravionsie-
rable de cette infraction.

Finally, this sentence is consistent with a num- Enfin, la pEsente peine est compatible avec uf®

ber of valid penological goals and sentencing prin-
ciples. Although we would agree that in this case
the sentencing principles of rehabilitation, specific
deterrence and protection are not triggered for con-
sideration, we are mindful of the important role
that the mandatory minimum sentence plays in
denouncing murder. Denunciation of unlawful
conduct is one of the objectives of sentencing rec-
ognized in s. 718 of th€riminal Code. As noted

by the Court inR. v. M. (C.A), [1996] 1 S.C.R.
500, at para. 81:

certain nombre d’'objemtiddogiques et de prin-
cipesetiermiination de la peine. éffie si nous
convenons que les principeissietion sociale,
de dissuasicifiqgpE et de protection qui s'ap-
pliquent enematie étermination de la peine ne
doiventeprasptis en consatation en 'espce,
nous sommes conscientsla@umportant que
joue la peine minimale obligatoire dansnia d”

ciation du meurtre. La&mbnciation d’'un compor-
tement dal est I'un des objectifs de latdfmi-
nation de la peine dontdédt 1'art. 718 duCode

criminel. Comme I'a fait remarquer notre Cour
dansR. c. M. (C.A), [1996] 1 R.C.S. 500, par. 81 :

The objective of denunciation mandates that a sentence

should communicate society’s condemnation of that par-
ticular offender’s conduct. In short, a sentence with a

Pour sa part, I'objegifa@tion commande que la
peine indique queet@ soaidamne la conduite de ce
contrevenant. Bref, une peine assorteémiemt

denunciatory element represents a symbolic, collectiveeprobateur regsente uneeatlaration collective, ayant

statement that the offender’s conduct should be pun-

valeur de symbole, que la conduite du contrevenant doit

ished for encroaching on our society’s basic code of valetre punie parce qu'elle a pergtteinte au code des

ues as enshrined within our substantive criminal law.
[Emphasis in original.]

valeurs fondamentales de netéeqgoont consta-

gés dans notre droitepal substantiel. [Souligndans

I'original.]

Furthermore, denunciation becomes much more
important in the consideration of sentencing in
cases where there is a “high degree of planning
and premeditation, and where the offence and its
consequences are highly publicized, [so that] like-
minded individuals may well be deterred by severe
sentences”R. v. Mulvahill and Snhelgrove (1993),

En outreenandiation prend beaucoup plus
d’'importance dans I'examen de la peine dans les
calsya un [fRADUCTION] « degE élevé de pla-
nification etetheégitation, et a l'infraction et
secpmasices font 'objet d’une forte publiit”
[de sorte que] les personnes ayanidesdes

peuvent fort bieetfe dissuagés par des peines

21 B.C.A.C. 296, at p. 300. This is particularly so eveses » :R. ¢. Mulvahill and Snelgrove (1993),
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where the victim is a vulnerable person with 21 B.C.A.C. 296, p. 300. Cela est penitidit

respect to age, disability, or other similar factors. vrai dans lescda wvictime est une personne
vulnérable en raison de sagé, d’'un handicap, ou
d’'autres facteurs de emie nature.

In summary, the minimum mandatory sentence En rsung&, la peine minimale obligatoire n'est

is not grossly disproportionate in this case. We  pas es&agent disproportiors€ en I'espce.

cannot find that any aspect of the particular cir-  Nous ne pouvons pas conclutedainegards

cumstances of the case or the offender diminishes les circonstances pegticdéi I'affaire ou de la

the degree of criminal responsibility borne by  situation personnelle du contrevenant diminuent la

Mr. Latimer. In addition, although not free of responsabititiminelle de M. Latimer. En outre,

debate, the sentence is not out of step with valid bien qu’elle ne soit pas incontestable, la peine

penological goals or sentencing principles. The  n’est pas incompatible avec les obgutifs p”

legislative classification and treatment of this  giques valables ou avec les principetemhei-d”

offender meets the requisite standard of propor- nation de la peine. La classification et le traitement

tionality (Lyons, supra, at p. 339). Where there is  par la loi de ce contrevenant satsfianhorme

no violation of Mr. Latimer’'s s. 12 right there is no =~ de proportioneauisel(yons, précite, p. 339).

basis for granting a constitutional exemption. Etant done qu’il n'y a eu aucune atteinte au droit
garantia M. Latimer par l'art. 12, rien ne justifie
d’accorder une exemption constitutionnelle.

Having said all this, we wish to point out that Cela dit, nous tenona faire remarquer que le
this appeal raises a number of issues that are wor-esept” pourvoi soalie un certain nombre de
thy of emphasis. The sentencing provisions for  questions quitent détre souligees. Les dis-
second degree murder include both ss. 235 and  positions relatizegétermination de la peine
745(C). Applied in combination these provisions  pour meurtre au seconck degrf notamment
result in a sentence that is hybrid in that it provides  I'art. 235 et I'ak)7Appliquées conjointement,
for both a mandatory life sentence and a minimum  ces dispositions donneatuie peine hybride
term of incarceration. The choice is Parliament's  en ce qu'elljnta la fois une peine obliga-
on the use of minimum sentences, though consid-  toire d’emprisonnamengtuitt et une pfiode
erable difference of opinion continues on the wis- minimale d'irgatwn. |l appartient alegjisla-
dom of employing minimum sentences from a  teur de fixer des peines minimaieg sily a
criminal law policy or penological point of view. toujours des divergences d'opinions eoaisies

au sujet de la sagesse devmit de telles peines du
point de vue de la politique en me& de droit cri-
minel ou de la ehologie.

It is also worth referring again to the royal pre- Il convient également @voquer la pEfogative
rogative of mercy that is found in s. 749 of the  royale d@enelice figurana Tart. 749 duCode
Criminal Code, which provides “[n]othing in this criminel, qui pEvoit que « [[]a pesente loi n'a pas
Act in any manner limits or affects Her Majesty’'s  pour effet de limiter, de quelqueraala petro-
royal prerogative of mercy”. As was pointed out gative royale demetice que posdé Sa
by Sopinka J. ifR. v. Sarson, [1996] 2 S.C.R. 223, Majests>. Comme le souligne le juge Sopinka
at para. 51, albeit in a different context: dahsc. Sarson, [1996] 2 R.C.S. 223, par. 51,

qguoique dans un contexte @ifént :

Where the courts are unable to provide an appropriate Lorsque les tribunaux ne sont pas en mesure d’offrir une
remedy in cases that the executive sees as unjust imprieparation appropeg dans les casud’exécutif consi-
onment, the executive is permitted to dispense “mercy”, ere dju’il y a emprisonnement injuste, lexitif peut
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and order the release of the offender. The royal preroga- accordeen@ercé» et ordonner laditation du con-
tive of mercy is the only potential remedy for persons trevenant.dragafive royale de ethence est la seule
who have exhausted their rights of appeal and are unaeparation possible pour les personnes qui gnti€
ble to show that their sentence fails to accord with the leurs droits d’appel et qui ne sont pas en mesure de
Charter. démontrer que la peine qui leure# impoge n’est pas
conformea la Charte.

But the prerogative is a matter for the executive, Mais la pgrogative radve de I'excutif et non 90
not the courts. The executive will undoubtedly, ifit  pas des tribunaux. &iild"d’examiner la ques-
chooses to consider the matter, examine all of the tioredig prendra sans aucun doute en consi-
underlying circumstances surrounding the tragedy eratibn I'ensemble des circonstances qui ont
of Tracy Latimer that took place on October 24, ergdartragdie de Tracy Latimer, survenue le
1993, some seven years ago. Since that time 24 octobre 1993, il y a environ sept ans. Depuis
Mr. Latimer has undergone two trials and two  cette date, M. Latimer a fait I'objet de deas,proc’
appeals to the Court of Appeal for Saskatchewan  de deux appels devant la Cour d’appel de la Sas-
and this Court, with attendant publicity and conse-  katchewan et de deux pourvois devant notre Cour,
guential agony for him and his family. avec la pubdidiévitable et la souffrance qui en

a dBcouk pour lui et sa famille.

VI. Disposition VI. Dispositif

Mr. Latimer's appeals against conviction and Les pourvois interjet par M. Latimer contre la 91
sentence are dismissed. The answers to the constieclardfion de culpabikt’et contre la peine sont

missed.

tutional questions are as follows:

reet’Les questions constitutionnellesaigent

les Eponses suivantes :

. Was the learned trial Justice correct in finding that in
this specific case, the mandatory minimum sentence
prescribed by ss. 235 and 7db0f the Criminal
Code would be cruel and unusual punishment in vio-
lation of s. 12 of th&€anadian Charter of Rights and
Freedoms?

No.

. If the answer to Question 1 is “yes”, can ss. 235 and
745() of theCriminal Code be justified in this case
by s. 1 of theCanadian Charter of Rights and Free-
doms?

It is not necessary to answer this question.

. If the answer to Question 2 is “no”, did the learned
trial Justice err in granting a constitutional exemption
rather than declaring the sections inoperative?

It is not necessary to answer this question.

Appeals against conviction and sentence dis-

1. Le juge deprad-il eu raison de conclure que,
dansdentrcas, I'application de l&gpdde mini-
male d’emprisonnement obligatoire prescrite par
l'art. 235 et I'alc)rdd Code criminel constituerait
une peine cruelle et inusi’vi€e par l'art. 12 de la

Charte canadienne des droits et libertés?

Non.

2. 8plansea’la question 1 est « oui », est-ce que la
validitde I'art. 235 et de I'al. 74% du Code crimi-
nel peut, en I'espcCe,etre justifée au sens de l'article
premier de laCharte canadienne des droits et
libertes?
Il n'est pasgsaire deepondrea’ cette ques-
tion.

3. Sp@msen’la question 2 est « non », est-ce que le
juge duegracfait erreur en accordant une exemp-
tion constitutionnellet pluen dclarant les dis-

positions inopfantes?

Il n'est pasgsaire deepondrea cette ques-
tion.

Pourvois contre la déclaration de culpabilité et

contre la peine rejetés.
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