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ON APPEAL FROM THE COURT OF APPEAL FOR
ONTARIO

Congtitutional law — Charter of Rights — Mobility
rights — Right to remain in Canada — Extradition —
Whether mobility rights engaged at committal stage of
extradition process — Canadian Charter of Rights and
Freedoms, s. 6(1).

Congtitutional law — Charter of Rights — Funda-
mental justice — Extradition — Whether considerations
relating to fundamental justice engaged at committal
stage of extradition process — Canadian Charter of
Rights and Freedoms, s. 7.

Extradition — Extradition process — Scope of
Charter jurisdiction of extradition judge at committal
stage — Whether mobility rights and considerations of
fundamental justice engaged at committal stage of
extradition process — Whether extradition judge compe-
tent to grant Charter remedies — Canadian Charter of
Rights and Freedoms, ss. 6, 7, 24 — Extradition Act,
R.SC. 1985, c. E-23, s. 9(3).

Extradition — Extradition process — Remedies —
Charter jurisdiction — Abuse of process — Role of
appellate courts.

Extradition — Evidence — Fresh evidence — Fugi-
tive seeking to adduce fresh evidence in Court of Appeal
— Bvidence including threats uttered by U.S. prosecutor
— Whether Court of Appeal erred in dismissing fugi-
tive's motion to adduce fresh evidence — Whether fresh

EN APPEL DE LA COUR D’APPEL DE L'ONTARIO

Droit constitutionnel — Charte des droits — Liberté
de circulation — Droit de demeurer au Canada —
Extradition — La liberté de circulation entre-t-elle en
jeu a |’ étape de I'incarcération du processus d’ extradi-
tion? — Charte canadienne des droits et libertés,
art. 6(1).

Droit constitutionnel — Charte des droits — Justice
fondamentale — Extradition — Les considérations de
justice fondamentale entrent-elles en jeu a |'é&ape de
I"incarcération du processus d'extradition? — Charte
canadienne des droits et libertés, art. 7.

Extradition — Processus d’ extradition — Etendue de
la compétence du juge d extradition en matiere d’ appli-
cation de la Charte a I’ éape de I'incarcération — La
liberté de circulation et d établissement et les considé-
rations de justice fondamentale entrent-elles en jeu a
I’étape de I'incarcération du processus d’extradition?
— Le juge d'extradition a-t-il compétence pour accor-
der des réparations fondées sur la Charte? — Charte
canadienne des droits et libertés, art. 6, 7, 24 —Loi sur
I’extradition, L.R.C. 1985, ch. E-23, art. 9(3).

Extradition — Processus d’ extradition — Réparations
— Compétence relative a la Charte — Abus de procé-
dures — ROle des cours d appel.

Extradition — Preuve — Nouvelle preuve — Un fugi-
tif cherche a produire une nouvelle preuve en Cour
d appel — La preuve comprend des menaces proférées
par le procureur de la poursuite américain — La
Cour dappel a-t-elle commis une erreur en refusant
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evidence revealed abuse of process — If so, whether
stay of proceedings should be granted.

Extradition — Evidence — Admissibility — Affidavit
evidence referring to fugitive' s allegedly unlawful activ-
ities provided by alleged co-conspirators — Alleged co-
conspirators awaiting sentence when affidavit material
prepared and sworn — Fugitive claiming that co-
conspirators evidence infringed principles of funda-
mental justice and constituted abuse of process —
Whether extradition judge and Court of Appeal correct
in refusing to exclude affidavit evidence — Canadian
Charter of Rights and Freedoms, ss. 7, 24.

Along with several other individuals, the appellant,
who is a Canadian citizen, allegedly defrauded Ameri-
can residents through a telemarketing scheme executed
from Canada. The U.S. requested the appellant’s extra-
dition on charges of fraud and conspiracy to commit
fraud. The affidavit evidence referring directly to the
appellant’s allegedly unlawful activities was provided
by alleged co-conspirators who had pleaded guilty in the

d admettre la nouvelle preuve? — La nouvelle preuve
révele-t-elle un abus des procédures? — S oui, faut-il
ordonner |'arrét des procédures?

Extradition — Preuve —
par affidavit portant sur les activités illégales repro-
chées au fugitif provient de présumés complices — La
peine des présumés complices n’est pas encore détermi-
née au moment de la préparation sous serment de leurs
affidavits — Le fugitif soutient que le recours a la
preuve fournie par les complices présumés contrevient
aux principes de justice fondamentale et constitue un
abus des procédures — Le juge d’ extradition et la Cour
d’appel ont-ils eu raison de refuser d’exclure la preuve
par affidavit? — Charte canadienne des droits et
libertés, art. 7, 24.

Comanelusieurs autres individus, on reproche °

'appelant, un citoyen canadien, d'avardesuebi-
deat&aans” dans des actigd” de ¢lémarketing

les aetivitlégales repro@€sa 'appelant provenait
elsupes complices qui avaient plaidtoupable aux

egneni Canada. LE&sats-Unis demandent son extra-
dition sur des accusations de fraude et de complot de
fraude. La preuve par affidavit portant directement sur

U.S. but had not been sentenced at the time the affidd=tats-Unis mais dont la peine n'avait pas encete °
vits were sworn. At his extradition hearing, the appel- etethirée au moment de laggaration sous serment
lant claimed that his rights under ss. 6 and 7 of the de leurs affidaits audience d’extradition, I'appe-
Canadian Charter of Rights and Freedoms were vio- lant a soutenu que les pdafes d’extradition ont part’
lated by the extradition proceedings and sought addi- atteirges droits garantis par les art. 6 et 7 de la
tional disclosure. His claim was denied and he was comEharte canadienne des droits et libertés et il a chercb@a
mitted for surrender to the U.S. On appeal against obtenir des communications additionnelles. Sa demande
committal, the appellant sought to adduce fresh evi- et a€jete et on a ordornson incarefation en vue de
dence consisting of threatening statements made by the son extradition vétatsednis. En appel de son
American judge and prosecuting attorney with carriage iecation, I'appelant a chereha prodwre comme
of the matter in the U.S. First, as he was sentencing a preuve nouvelle les menac&ssppaf’ le juge agn’
co-conspirator in the scheme, the American judge ricain et le procureue cleatgffaire auEtats-Unis.
assigned to his trial commented that those fugitives who Brement, alors qu'il predaita la dstermination
did not cooperate would get the “absolute maximum jail de la peine de I'un dsgngs complices, le juge
sentence”. Second, the prosecuting attorney hinted dur- erieaim a affirne” que les fugitifs qui ne collaboraient
ing a television interview that uncooperative fugitives pas recevraient «la peine d’emprisonnement la plus
would be subject to homosexual rape in prison. Theevers ». Deux¢mement, le procureur a lagsshtendre,
Court of Appeal dismissed both the motion to adduce dans une eneduigs€, que les fugitifs qui ne colla-
fresh evidence and the appeal against committal. boraient pas seraient soumis au viol homosexuel en pri-
son. La Cour d’'appel a regetant la reqgefe en produc-
tion de la preuve nouvelle que 'appel de l'ineaation.

Held : The appeal should be allowed. Arrét: Le pourvoi est accueilli.

The Charter jurisdiction of the committal court must La coatpice du juge d’extradition relativementa
be assessed in light of that court’'s limited functionCharte doit étre évallBe par rapport aux fonctions limi-
under theExtradition Act. The extradition judge is com- eas qu'il exerce en vertu dellai sur I’extradition. Le
petent to granCharter remedies, including a stay of  juge d’extradition est hadliiccorder desparations
proceedings, on the basis o€harter violation but only fondes sur laCharte — y compris l'argt des proe-
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insofar as th&harter breach pertains directly to the cir-
cumscribed issues relevant at the committal hearing.
The committal hearing aims to determine whether the
foreign authority has put forward sufficient admissible
evidence to make out prima facie case against the
fugitive.

dures — pour une atteiféeCharte, mais seulement

dans la mesceét® atteinte est directememeliaux
questions circonscrites auxquelles se limite I'audience

d’ineeaition. Cette audience viagBterminer si I'au-
tagiBtrangre a pesent’ suffisamment @&éments de
preuve admissibles poetablir, prima facie une cause

d’action contre le fugitif.

A fugitive’s right to remain in Canada is not engaged
at the committal stage in and of itself and arises only
with the Minister’s decision to surrender and upon judi-
cial review of that decision. There was no obligation, in
this case, to admit at the committal hearing evidence

Le droit d'un fugitif de demeurer au Canada n’entre
pas en jeu au stade declaimarcst ne se pose que

lorsque le ministieeld’extrader, et dans le cadre du
adatjidiciaire de cetteetision. Il n'existe aucune

obligation erdespadmettrea I'audience d’incar-

that may subsequently be relevant to s. 6 issues. Theeratiari, des preuves qui pourraient ghsEmment

appellant’s s. 6 rights were not infringed.

etr€ pertinentes relativemeat I'art. 6. Il n'a paseté

porté atteinte aux droits garantid’appelant par I'art. 6.

Conversely, s. 7 of th€harter permeates the entire
extradition process and is engaged, although for differ-

ent purposes, at both the committal and the surrender
celui de la remise du fugitif. L'article 7 deClaarte et

stages of the process. Both s. 7 of @marter and the

Inversement, l'art. 7 deharte influe sur le proces-
sus d’extradition tout entier et entre en jewg dasiqu’”
finsratifEs, tant au stade de lincaation qua

common law doctrine of abuse of process require that edk de I'abus de predures en common law exigent

the judicial phase of extradition proceedings be con-
ducted in accordance with the procedural fairness which
is part of the principles of fundamental justice. Here, the
appellant received a fair extradition hearing. He was not
subjected to undue pressure by American officials
before or during his committal hearing because he was
not aware of the American judge’s statement and the
prosecuting attorney’s threat had not yet been uttered.
As the comments could not in any way have had any
impact on the fairness of the committal hearing, and
thus the appellant’s s. 7 rights were not infringed at that
stage, the extradition judge was correct in denying the
appellant’s application for a stay of proceedings.

tous deux etapd’judiciaire des predires d’extra-
dition soienem’conformit”avec lEquig pro&du-
rale, qui compte parmi les principes de justice fonda-
mentale. Ened&splaudience d’extradition de
I'appelaett &duitable. L'appelant n’a pas subi de
pression excessive de la part des auwbodines
avant ou pendant 'audienceaeativiecarefation
parce gu'il n'avait pas eu connaissanedatatiard”
du jugeiGim et que le procureur ancain n'avait
pas encoreépsES menaces. Vu que les commen-
taires ne pouvaient en aucne avairi eu une inci-
denceesuiid ‘de I'audience d’incaecation, et que

les droits de I'appelaatgsqiar I'art. 7 n'ont pasté

violes a ce stade, le juge d’extradition a eu raison de
rejeter la demande d'atrtes proedures de I'appelant.

As a result of the 1992 amendments toEReadition

Par suite des modifications appeas en 1992 laLoi

Act, the role of the provincial court of appeal has beersur I'extradition, le dle de la cour d’appel provinciale

significantly expanded, particularly with regard to

alleged violations of constitutional rights. In the case of
Charter issues arising at the ministerial stage, such as
s. 6 issues, the court of appeal is now the original judi-

s'ektrgi de fapn importante, particidrement en ce
qui a trait aegaibns d’atteintes aux droits constitu-

tionnels. La cour d’appel est maintenant le premier
niveau d'instance judiciaire pour les questions touchant

cial forum in which they can be raised, leading the Clarte souleesa I'etape minigfielle, comme les

appellate courts to receive evidence relevant to the
Charter challenges that neither the extradition judge nor
the Minister had any obligation to receive. In addition,
like all courts, the courts of appeal have an implied
jurisdiction to control their own process, including
through the doctrine of abuse of process.

questions retatiaes 6, ce qui lui permet d’exami-
neeldesents de preuve concernant les contestations

relatavda Charte que ni le juge d’extradition ni le

ministre n'ont I'obligation d'examiner. En outre,

comme toutes les cours, la cour d’'appel a use comp”
tence implicite sur ses propredupesg’y compris

'application de la egle de I'abus de predures.
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The Court of Appeal erred in declining to receive the
fresh evidence. The prosecuting attorney’s televised
statement was a shocking use of threats by an American
official attempting to induce Canadian citizens to
renounce the exercise of their lawful access to courts in
Canada in order to resist a U.S. extradition request. The
statement is properly attributed to the Requesting State.
The fresh evidence was tendered in the Court of Appeal
for the purpose of invoking the jurisdiction of that court
to control its own process, as a basis for requesting an
original remedy in the court of appeal. In these circum-
stances, the evidence must be relevant to the remedy
sought before the Court of Appeal. It must be credible
and sufficient, if uncontradicted, to justify the court
making the order. Here, the evidence tendered by the
appellant met the criteria and the Court of Appeal
should have received it and should have considered
whether that evidence revealed an abuse of process
which possibly tainted, if not the committal hearing
itself, the legitimate appeal from it. Standing alone, the
statements of the prosecutor constitute a sufficient basis
upon which to stay the proceedings.

La Cour dappel a commis une erreur en refusant
d’admettre la preuve nouvelezldratibn ¢lévisge
du procureur constitue un recours scandeseux
menaces, par uesespant de [Etat angricain, pour
tenter d'inciter des citoyens canadiémmsicera’
'exemiitmé de leur droit de se faire entendre
devant des tribunaux canadiens pour gapp®ser -
demande d’extradition provendftatdddnis. On
pauion droit attribuer laetlarationa I'Etat reqe-
rant. La preuve nowtellgr@dlite en cour d'appel
pour invoquer laetenge’ de cette cour pour cantr”
ler ses propestuEscafin dfayer une demande
epardtion dans le cadre de l'instance d’appel. Dans
ces circonstances, la preuardqieftinente quarat °
eparation sollicee aupes de la cour d'appel. Elle
duaie plausible et, si elle n'est pas corgestsuffi-
samment probante pour justifier une ordonnance de la
cour. Ercéedp’ preuve produite par l'appelant
satisfaisait auwerestet la cour d'appel auraiud”
ladmettre et examiner sieedlaitr'un abus des
equioes qui pourrait avoir vigj sinon l'audience
d’'ineaetion, le processusditime d’appel de I'incar-

cération. Prisesepaement, les éClarations du procu-
reur constituent un motif suffisant pour justifier l'etrr”
des proedures.

The appellant’'s arguments on the disclosure issues
have no merit. As for the use of evidence provided by
alleged co-conspirators, the extradition judge and the
Court of Appeal were correct in refusing to exclude this
evidence. The fact that the co-conspirators were await-

Les arguments de l'appelant sur la question de la
communication de la preuversaést dé fondement.
Qadnttilisation de la preuve fournie par lesepr’

esigcomplices, le juge d'extradition et la Cour d’ap-
pel ont eu raison de refuser de I'exclure. Le fait que les

ing sentence at the time of their evidence goes to esumEs complices attendaient de recevoir leur peine

weight, not admissibility. Weighing the evidence or
assessing credibility is not part of the extradition judge’s
jurisdiction and it is not for that judge to assume respon-
sibility over the actions of foreign officials in preparing
evidence.

au moment de leposition est pertinent quaatla
force probante, et noradzmissibilig. La poné-
ration de la preuvavatdifion de la edibiliteé ne

engdht pas de la corafgnce du juge d’extradition et il
ne lui est pas loisible de se prononcer sur la conduite des

rep@sentantgtrangers dans lagparation desléments
de preuve.
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Chris N. Buhr and Shayne G. Kert, for the Chris N. Buhr et Shayne G. Kert, pour
appellant. I'appelant.

David Littlefield and Kevin Wilson, for the David Littlefield et Kevin Wilson, pour l'intimé.
respondent.

The judgment of the Court was delivered by Versionda#se du jugement de la Cour rendu
par
ARBOUR J. — LE JUGE ARBOUR —
I. Introduction I. Introduction
This appeal was heard together withnited Le présent pourvoi &t entendu conjointement

Sates of America v. Kwok, [2001] 1 S.C.R. 532, avec trois autres pourvois dans lesquels nous
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2001 SCC 18United States of America v. Cobb, rendons simultarhent nos eisions :Etats-Unis
[2001] 1 S.C.R. 587, 2001 SCC 19, abdited  d Amérique c. Kwok, [2001] 1 R.C.S. 532, 2001
States of America v. Tsioubris, [2001] 1S.C.R. CSC 18&tats-Unis d Amérique c. Cobb, [2001]
613, 2001 SCC 20, all released concurrently. The 1 R.C.S. 587, 2001 CSEttis-ehnis d’ Amé-
appellant is a Canadian citizen resisting extraditiomique c. Tsioubris, [2001] 1 R.C.S. 613, 2001 CSC
to the United States of America on a charge of 20. L'appelant, un citoyen canadiee decus’
conspiracy to commit fraud. Several issues raised  complot en vue de commettre une fraude, s’oppose
here were also raised in the other appeals, such asson ‘extradition auk¥tats-Unis. Plusieurs ques-
whether ss. 6 and 7 of tHeanadian Charter of tions souleees en I'espce I'ont €égalementeté
Rights and Freedoms are engaged at the committal  dans les autres pourvois, notamment celle de
level and what disclosure requirements apply at  savoir si les art. 6 et Tl e canadienne des
that level. The specific issues raised by this particdroits et libertés s’appliquent au stade de l'incarc’
ular appeal are whether the Court of Appeal for  ration et quelles exigences de communication de la
Ontario ought to have admitted fresh evidence on  preuve s'impasenstade. Les questionesp’
appeal from the committal decision and whether  fiques asept pourvoi sont de savoir si la Cour
evidence provided by alleged co-conspirators  d'appel de I'Ontario auradiméttre la nouvelle
ought to have been excluded from the proceedings.  preuve produite en appetdsidm d’'incare-
rer 'appelant et si la preuve fournie par de-pr’
sunes complices auraitudétre écarte.

For the reasons below, as well as the reasons setPour les motifs qui suivent ainsi que ceux de?
out in Kwok, released concurrently, | find thats. 6  l&rdonnexeKwok, je suis d'avis qu'il n'a pas
of the Charter was not infringed under the circum- ett”porg atteintea'l'art. 6 de laCharte dans les
stances of this case. Similarly, the appellant had a  circonstances exd'eBe la rafme faon, I'au-
fair extradition hearing. However, as established in  dience d’extradition de l'appet@éguitable.
Cobb, also released concurrently, both s. 7 of the  Cependant, coratablit' T'arét connexeCobb,
Charter and the common law doctrine of abuse of  I'art. 7 dEHarte et la Egle de I'abus de pree”
process require that the judicial phase of the extra- dures en common law exigent tous deux que
dition process be conducted in accordance with theetapgé judiciaire du processus d’extradition soit
procedural fairness which is part of the principles  esereh conformé” avec lEquig pro&durale,
of fundamental justice. In light of this, | am of the  qui compte parmi les principes de justice fonda-
opinion that the Court of Appeal should have  mentale. Compte tenu de cela, jestime que la Cour

received the fresh evidence tendered by the appel- d'appel auraiindéttre la preuve nouvelle pro-

lant and, upon review of that evidence, should duite par I'appelant et, au terme de son examen,
have entered a stay of proceedings. ordonneret'ates proedures.

II. Factual Background Il. Les faits

| have already set out some of the background J'ai déja énon@& certains faits relatifs augsént 3

facts of this appeal in the companion cas€alib.  pourvoi dans I'affaire connexeobb. Dans un acte

The appellant, Howard Shulman, was one of daccusation de Pennsyledal®, én juillet
several individuals accused of mail and wire fraud 1994, le nom de l'appelant, Howard Shulman,
in a Pennsylvania indictment of July 1994. His figure avec celui de plusieurs individussadeus”
extradition in connection with those charges was  fraude postaleléghonique. Son extradition
sought in the same Diplomatic Note which sought relativeraargs chefs d’accusati@tait deman-

the extradition of Cobb, Grossman and Tsioubris. ee dans la erhe note diplomatique que celle qui
However, the extradition proceedings against demandait I'extradition de Cobb, Grossman et
Shulman moved faster than the proceedings  Tsioubris. Cependant, ledupescd’extradition
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against Cobb, Grossman and Tsioubris, giving rise
to different issues in the present appeal.

contre Shulmetéqits rapides que celles con-
tre Cobb, Grossman et Tsioubris, ce qué a donn’

lieu a des questions dédfentes dans le gséent
pourvoi.

Much of the material obtained during the RCMP  Une large part des documengsinis durant I'en-
investigation into the circumstances at the basis of etequle la GRC sur les circonstances qui ont

the American charges against the appellant and
others was provided to the American authorities
and some of it was relied upon by the United
States in the extradition proceedings against the
appellant. All the affidavit evidence referring

directly to Shulman’s allegedly unlawful activities

was provided by alleged co-conspirators who had
pleaded guilty in the United States to some or all

charges related to the same scheme but had not

been sentenced when their affidavit material was
prepared and sworn.

enzanX’ accusations peds par le€tats-Unis
contre l'appelant et d'autres individustéont ~
fournis aux aegordneticaines, et certains
documentetdndtilises dans les predures

d’extradition eregm) par lesEtats-Unis contre
'appelant. Toute la preuve par affidavit portant

directement sur leseadiiggjales repro@desa
Shulman provenaitedangs complices ayant

emesn plaid” coupable auxEtats-Unis sur
certains ou tous les chefs d’accusation mais dont la

peine n'avait pas enceté d&termirde au

moment de la mparation sous serment de leurs
affidavits.

At his extradition hearing held on September 13, Au cours de l'audience d’extradition tenue les

14, 15 and 18, 1995, the appellant sought addi-
tional disclosure on two matters: (i) the status of
the American proceedings of the alleged co-con-
spirators, including whatever “plea agreements”
had been entered into; and (ii) all discussions
between Canadian police and American prosecu-
tors concerning the decision by which no proceed-
ings were initiated against the appellant in Canada,
in order to allow an American prosecution to pro-

ceed. The appellant argued that this disclosure was

relevant to his claim that his right to remain in
Canada, as guaranteed by s. 6 ofGharter, was
violated by the extradition proceedings because
prosecution in Canada was a viable option. He fur-
ther submitted that the wholesale use of alleged co-
conspirators’ evidence infringed fundamental prin-
ciples of justice and constituted an abuse of the
Canadian court’s process. Specifically, he argued
that these affidavits were tainted by the fact that
they were sworn while the alleged co-conspirators
were awaiting sentence. In addition to the applica-

13, 14, 15 et 18 septembre 1995, l'appelant a
cheerghdbtenir des communications addition-
nelles sur deux questionsta(iji¢s praadures
irgeatauEtats-Unis contre les esungs com-

plices, y compris touegogiafion de plai-

doyer » qui eiéraittreprise et (ii) toute discus-

sion intervenue entre les eautpolicéres
canadiennes et les procuesigEredu terme

de laquelledsibn at prise de n’entreprendre

aucune poursuite contre l'appelant au Canada,

pour permettre aux agt@mgricaines de prac”
der avec leur poursuite. L'appelant soutient que

cette information est pertinente goanargu-
mentation selon laquelle ledypescd’extradi-

tion org ptidintea son droit de demeurer au
Canada, garanti par l'art. 6 Clealte, parce

gu’'une poursuite judiciaire au Canada constituait
une option envisageable. Il fait valoir en outre que
le recours « en wada spreuve fournie par les
compliesupEs contrevient aux principes fon-
damentaux de justice et constitue un abus des pro-

tion for disclosure, the appellant also made aneducés devant les tribunaux canadiens. L'appelant

application to stay the extradition proceedings or,
alternatively, to exclude the affidavit evidence
under s. 24(2) of theCharter. The appellant’s

requests were unsuccessful and the extradition

affirme plus paedieuntiént que leursegositions

sous serment somesi@arce qu’elles orate’
faites avant que leur peine seiéhirée. En plus

de la communication de la preuve, l'appelant
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judge committed him for surrender to the United  demandeet'ates proedures d’extradition ou,

States. subsidiairement, I'exclusion de la preuve par affi-
davit aux termes du par. 24(2) deCharte. Les
demandes de l'appelant oet rejetes et le juge
d’extradition a ordona l'incarcération de I'appe-
lant en vue de son extradition vers Esits-Unis.

The appellant filed an appeal against the com- L'appelant a interj&t”appel de la efision de 6

mittal decision and the Minister of Justice deferred  I'ineeec’et le ministre de la Justice a reped’
making a decision on surrender until the disposi- eciglon relativea 'I'extradition pour attendre l'is-
tion of that appeal. Prior to the hearing of sue de cet appel. Avant l'audition de l'appel de
Shulman’s appeal against committal, the commit-  Shulman contre soneiratama; I'audience rela-
tal hearing involving Cobb, Grossman and tiee lincarc@ration de Cobb, Grossman et
Tsioubris proceeded. On October 28, 1997, the  Tsioubrisbatd Le 28 octobre 1997, le juge
extradition judge entered a stay of the proceedings  d'extradition ordonreg tas proedures contre
against them as a result of statements made by the  ces derniers en raisclardéadis faites par le
American judge and by the prosecutor who had  juger@aih et par le procureur chargle la
carriage of the case in the United States. On May  poursuiteEtatg-Unis. Le 22 mai 1995, soit
22, 1995, prior to the appellant’'s committal hear-  avant l'audience relatiiecarcédration de I'ap-
ing, the assigned American trial judge, Judge pelant, le jugeieam saisi de I'affaire, le juge
William Caldwell, while sentencing one of the co- William Caldwelktaif expring€ en ces termes
accused in the scheme, stated: alors qu'il pdaga la dtermination de la peine
de l'un des coacces’:

| want you to believe me that as to those people whoTRAOUCTION] Je veux que vous sachiez qu’en ce qui me
don’t come in and cooperate and if we get them extra- concerne, sieumssssonsa les extrader et s'ils sont

dited and they're found guilty, as far as I'm concerned eclaés coupables, les individus qui ne se rendent pas et
they’re going to get the absolute maximum jail sentence qui ne collaborent pas recevront la peine d’emprisonne-
that the law permits me to give. ment la plesesé que la loi m’habilitex infliger.

As for the comments made by the prosecutor, Pour sa part, le poursuivant, Gordon A. D.’
Assistant U.S. Attorney in the Middle District of  Zubrod, procuregéfal adjoint du District cen-
Pennsylvania, and principal affiant of the Request-  tral de la Pennsylvanie et prirepoabat de
ing State, Gordon A. D. Zubrod stated during an Etdt reqetrant, a fait les commentaires suivants
interview with Linden Maclintyre forThe Fifth  dans une entrevue avec Linden Macintyre, du pro-
Estate, a Canadian television program, the specific =~ grametéevitg canadierThe Fifth Estate, dans
broadcast of which The Maple Leaf Swindl€”)  un reportage sur la psente affaire (khe Maple
aired on the CBC network on September 30, 1997.eaf Swindle ») diffusé par le e€seau CBC le 30

septembre 1997 :

Maclntyre . . . For those accused who choose to fight TRAPUCTION] Maclintyre : [...] En ce qui concerne les

extradition, Gordon Zubrod warns they’re only making aesusjui ont choisi de s'opposer I'extradition,

matters worse for themselves in the long run. Gordon Zubrod les met en garde qu'ils aeldagt, °
terme, qu’'aggraver leur cas.

Zubrod: | have told some of these individuals, “Look, Zubrod : Voici ce que ja diertains de ces indivi-
you can come down and you can put this behind you by d&sowtez, vous pouvez vous rendre et mettre toute
serving your time in prison and making restitution to the cette affaireedenous en purgeant votre peine d’em-
victims, or you can wind up serving a great deal longer prisonnement etlemuhiageant les victimes, ou vous
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sentence under much more stringent conditions”, and pouvez vous eapasepeine beaucoup plus longue
describe those conditions to them. dans des conditions beaucoup plus dures ». Je leur ai
ensuite dcrit ces conditions.

Macintyre: How would you describe those conditions? Maclntyre : Comnesmiridz-vous ces conditions?

Zubrod: You're going to be the boyfriend of a very bad Zubrod : Vous deviendrez le petit ami d’un hesme tr’
man if you wait out your extradition. eshant si vous attendez votre extradition.

Maclintyre: And does that have much of an impact on Maclintyre : Est-ce que cela a aftesnicidividus?
these people?

Zubrod: Well, out of the 89 people we've indicted so Zubrod : Bien, sur les 89 individus que nous avons for-
far, approximately 55 of them have said, “We give up”. mellement ascjusqua maintenant, environ 55 ont
décidé de se rendre.

On appeal from his committal, the appellant En appel de son incadtion, I'appelant a
sought to adduce fresh evidence, consisting of the  obedicpfoduire comme preuve nouvelle les
comments made in public by the U.S. judge and by = commentaires faits publiquement par le juge et le
the prosecutor, together with social science evi-  procurewrieamis, ainsi que desléments de
dence describing the extent of the power and dis-  sciences so@alésudt 'étendue des pouvoirs
cretion exercised by an American federal prosecu- et de la latitude deexiéeal Sentencing Guide-
tor, resulting from the American federal lines donnenta  un procureur eféral aux Etats-
Sentencing Guidelines. This evidence had formed  Unis. Cette preuve avait servi de foraldanent °
the basis of Hawkins J.'s decision to stay the pro- ecigidn du juge Hawkins d’ordonner I'atrtes
ceedings against Cobb, Grossman and Tsioubris. eguwe$ contre Cobb, Grossman et Tsioubris.
The Court of Appeal dismissed both the motionto  La Cour d’appel @ rigat’la nouvelle preuve
adduce fresh evidence and the appeal against com-  que I'appel de diatiarc” Deux jours avant
mittal. Two days before this Court granted leave to  que notre Cour ne donne l'autorisation d’appel
appeal that decision, the Minister issued the sur-  contre cetisiali, le ministre a pris un aft#”
render order. An application for judicial review of  d'extradition. La demande deot®pidiciaire de
that order was dismissed by the Court of Appeal cetttara €t reje€e par la Cour d'appel de
for Ontario on June 1, 2000 ((2000), 146 C.C.C.  I'Ontaricctguin 2000 ((2000), 146 C.C.C. (3d)

(3d) 182). The only appeal before this Court is the  182). ksgmt’ pourvoi vise uniguement l'incar-

appeal against committal. eidtion.
lll. Relevant Statutory Provisions lll. Les dispositions pertinentes
Canadian Charter of Rights and Freedoms Charte canadienne des droits et libertés

6. (1) Every citizen of Canada has the right to enter, 6. (1) Tout citoyen canadien a le droit de demeurer au
remain in and leave Canada. Canada, d'y entrer ou d’en sortir.

7. Everyone has the right to life, liberty and security 7. Chacun a droia la vie,a la liber€ eta la €curig
of the person and the right not to be deprived thereof de sa personne; il redr@eaudr€ atteintea’ce droit
except in accordance with the principles of fundamental gu’en conéormiec les principes de justice fonda-
justice. mentale.
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Extradition Act, R.S.C. 1985, c. E-23, as amendedLoi sur I’extradition, L.R.C. 1985, ch. E-23, modi-

by S.C. 1992, c. 13 ée par L.C. 1992, ch. 13
9 ... 9 ...
(3) For the purposes of th@onstitution Act, 1982, a (3) Dans le cadre de lai constitutionnelle de 1982,

judge who is a superior court judge or a county court un juge de coerieupe” ou de cour de coenton-

judge has, with respect to the functions that that judge is serve lessteorogs qu’il a en cette qualitdans
required to perform in applying this Act, the same com- I'exercice des fonctions qu'il est tenu d’accomplir en
petence that that judge possesses by virtue of being a appliquaasdatprioi.

superior court judge or a county court judge.

Extradition Act, S.C. 1999, c. 18 Loi sur I’extradition, L.C. 1999, ch. 18

25. For the purposes of theonstitution Act, 1982, a 25. Dans le cadre de laoi constitutionnelle de 1982,
judge has, with respect to the functions that the judge is le juge dispose, danstitexde ses fonctions d’ap-
required to perform in applying this Act, the same com- plication deelsepté loi, des corefgnces d'un juge
petence that that judge possesses by virtue of being a de la cetiestg’
superior court judge.

84. The Extradition Act repealed by section 129 of 84. La Loi sur |’extradition continue de s’appliquer
this Act applies to a matter respecting the extradition of — comme si elle n'avaittgpabroge par l'article
a person as though it had not been repealed, if the hear- 12 %oute question en mate d’extradition dans le
ing in respect of the extradition had already begun on cafaadition de la demande d’extradition est en

the day on which this Act comes into force [June 17, cours devant lajlagdate d’en&é en vigueur de la
1999]. pesente loi [17 juin 1999].
IV. Proceedings and Judgments Below IV. Rrdares et eCisions amfieures

A. Ontario Court (General Division), [1995] O.J.  A.Cour de I'Ontario (Division générale), [1995]
No. 4497 (QL) 0.J. No. 4497 (QL)

On September 13, 1995, Lyon J. denied all of Le 13 septembre 1995, le juge Lyoebdute 10
the appellant's applications for disclosure, the  I'appelant dans sa demande de communication de

application to stay the proceedings and the applica-  la preuve, sa demarstedd'apfoedures et sa
tion to exclude the affidavit evidence under demande d’exclusion de la preuve par affidavit sur
s. 24(2) of theCharter. le fondement du par. 24(2) de CGharte.

11

Lyon J. ruled that “material need not be dis- Le juge Lyon @cide TRADUCTION] « qu'il n’est
closed unless it is relevan. . tomatters in issue at  pascgssaire de communiquer les documents s'ils
the extradition hearing” (para. 17) conducted by  sont sans pertinence [...] quant aux questions exa-
the court. The extradition judge held that the status eesa’ l'audience d’extradition » (par. 17). Le
of the American proceedings against the alleged juge d’extradition concluetptede’s praadures
co-conspirators was not relevant to any issue iaEntiuxEtats-Unis contre les complices est
before him. The requested information could affect = sans pertinence relativement aux questions dont il
the weight to be given to the affidavits but would  est saisi. Les renseignements egnpangent
not affect their admissibility before 