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with prior exercise of discretion — Whether an order in Ministre n’ agissant pas conformément a I’ exercice anté-
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The Mount Sinai Hospital Center was originally A l'origine, le Centre hospitalier Mont-Sin&tait un
established in Sainte-Agathe, Quebec, as a long-terretabliSsement de soins de longueedusit& a Sainte-
treatment facility dealing primarily with patients suffer- Agathe €RQer) et destanprincipalement aux patients
ing from tuberculosis. During the 1950s, the Center atteints de tuberculose. Au coursedsssanié Cen-
began to introduce new programs and services and tre a comanefidi de nouveaux programmes et ser-
developed a general respiratory expertise in a setting vicesevelpf® une grande expertise en ragti de
with both long-term and short-term care facilities. This maladies respiratofresagdes installations mixtes de
change in services was known to the government which soins de courte et de lorgueldugouvernement
throughout funded all of the Center’s activities. In 1984,etait’au fait de ces nouveaux services et il a coatieu”
negotiations between the Center and the Ministry of financer 'ensemble desadiviCentre. En 1984, le
Health and Social Services to move the Center to Mon- raiiste la Samtet des Services sociaux a entrepris
treal began. At that time, the Center was operating under  efpsciations avec le Centre en vue dewerituel
its original permit for 107 long-term care beds even emé&iagemena Mont@éal. A I'epoque, le Centre fonc-
though it had for 10 years been providing 57 long-term tionnait en vertu de son permis initial pour 107 lits de
care beds and 50 intermediary or short-term care beds. longeee mEimie s'il exploitait éja depuis 10 ans 57
The Center wanted its permit altered to reflect the real- lits de longee dus0 lits de deg internediaire ou
ity of the services it offered. The Minister promised the de courteeddr’voulait que son permis soit modifi’
Center that it would formally alter the permit once the de ereaile rendre conforma la galitt. Le ministre
Center moved to Montreal. The promise to issue the cor- a promis au Centre de modifier officiellement le permis
rect permit was reaffirmed on various occasions. Once esafg @ménagementa ‘Mont€al. La promesse de
the Center had moved to Montreal, in January 1991, itelivigr le permis appropi'a €t réittrée a maintes
made a formal request to the Minister for a regulariza- reprises. Unesfofnd@ a Monti€al en janvier 1991,
tion of the permit. Without giving the Center an oppor- le Centrecagpi au ministre une demande officielle
tunity to make submissions on the issue, in October edelafisation de son permis. Sans lui donner la pos-
1991, the Minister informed the Center that it would not shilie” se faire entendre sur la question, le ministre a,
receive the promised permit and would have to operate en octobre 1991 einéo@entre qu’il n'obtiendrait
under the old unaltered permit. This was despite the fact pas le permis promis et qu'’il devrait fonctionner sous le
that the services being offered still included short-term egime de I'ancien permis non modifiet ce, rafne si
services funded by the government. The Center brought les services qu'il offrait comprenaient toujours des ser-
an action in mandamus before the Superior Court, vices de couee fiehes par le gouvernement. Le
requesting that the court order the Minister to issue the Centresangtra la Cour sugfieure une reqié en
promised permit. Relying on the legitimate expectationmandamus, dans laguelle il lui demandait d’ordonner au
created by the Minister's conduct, the Superior Court ministreelierel’ le permis promis. Invoquant I'ex-
allowed the mandamus application in part and ordered pectagrénié engend® par le comportement du
that the Minister hear the Center's submissions before ministre, la Coariegup” a accueilli en partie la
deciding whether the alteration of the permit was in the  etgefimandamus et a ordona’au ministre d’enten-
public interest. The Court of Appeal allowed the Cen- dre le Centre avargcitteds'il était dans I'ingTét

ter's appeal. Applying the doctrine of public law prom- public de modifier le permis. La Cour d’'appel a accueilli
issory estoppel, the Court of Appeal ordered the Minis- 'appel du Centre et, appliquastria t€ la m@clu-
ter to issue the promised permit. sion promissoire en droit public, elle a erdann’

ministre de @livrer le permis promis.
Held: The appeal should be dismissed. Arrét : Le pourvoi est rejet’

Per L'Heureux-Dul&, Gonthier, lacobucci, Major and  Les juges L’'Heureux-Dub, Gonthier, lacobucci,
Bastarache JJ.: It is unnecessary to decide whether the Major et Bastarache : Il est inetilerdeed si I'ex-
legitimate expectation created by the course of dealings pectagjiienié Esultant des rapports entre le Centre
between the Center and the Minister can result in a sub- et le ministre peut donaarreeparation substan-
stantive remedy beyond the procedural protection pro- tielle en plus de la protectiedupate offerte par le
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vided by the right to be heard either within an expanded

drettedéntendu, que ce soit en vertu d’ureotie

doctrine of legitimate expectations or under public lawelardie de I'expectativesfjitime ou en vertu de lagt”

promissory estoppel. The facts of this case created a sit-
uation that cannot accurately be characterized as a
renewal of an existing permit under s. 139.1 of Akt
respecting health services and social services, R.S.Q., c.

clusion promissoire en droit public. Les faits-de la pr’
sente affaieel'swigine d’une situation qui ne sau-

rait étre qualifée de renouvellement d'un permis
existant aux termes de l'art. 139.1 depiasur les ser-

S-5. The purpose of s. 139.1 is to give the Minister avices de santé et les services sociaux, L.R.Q., ch. S-5.

discretion that is confined to situations of permit
renewal. Although s. 139.1 allows the Minister to
change the category, class, kind or capacity indicated on
the permit, these changes are confined to the context of
a renewal application and are reserved for situations
where the Minister is considering alterations that would
be in the public interest at his or her own initiative.
Since the entire mechanism of s. 139.1 does not apply to
a situation where the change is raised by the party rather
than the Minister, it does not apply in the present situa-
tion. Here, the Center’s request was to change its permit
rather than renew it. This case falls to be decided under
s. 138 of the Act which governs requests for a change to
or alteration of an existing permit.

L’article 139.1 aseongrer un pouvoir ministiel
disiorinaire limi€ aux cas de renouvellement de per-
mis. Bien que l'art. 139.1 permette au ministre de modi-
fier &goce, la classe, le type ou la capacit
indiguf le permis, ces modifications sont restreintes
au contexte d’une demande de renouvellement et aux
casleministre examine, de sa propre initiative, la
possidipporter des modifications qui seraient
daresétiptiblic. Etant done” que l'art. 139.1 ne
s’applique egsal@ment aux casuda modification
est deenpad’la partie en cause plutjue par le
ministre, cette disposition ne s’appligua pas -
sente situation. Eactdesp Centre demandait la
modification de son permis et non pas son renouvelle-

ment. La pesente affaire doitfe tranchké en fonction
de l'art. 138 de la Loi quiegit les demandes de change-
ment ou de modification d’'un permis existant.

It cannot be said that the Center actually possessed
the modified permit and that it was merely a matter of
the wording of the permit that was at issue when it made
the regularization request in January 1991. Being enti-
tled to a permit is different than actually holding it. The
Center was acting under its long-term care permit with
the government’'s acquiescence. The government's

On ne peut pas dire que le Cedtit gidsstive-
ment le permis magifiue seule la question du
dibdll” permis se posait lorsqu’il aepent la
demanaguansation en janvier 1991. Avoir drait °

un permis egrdift 'du fait de le posdér. Le Centre
agissait en vertu de son petatiksdément de soins
de longee duec I'assentiment du gouvernement.

behaviour, while not rising to the level of issuing an erw s'il néquivalait pasa’la dElivrance d’'un permis

acquired or implied permit, did result in the exercise of
the Minister's discretion. Section 138 imputes to the
Minister an exercise of discretion with respect to
whether granting a particular temporary or permanent

acquis ou implicite, le comportement du gouvernement
constituait I'exercice du pouvoirtidisneire du
ministre. L'article 138 attribue au ministre le pouvoir
eliscraire de éCider s'il est dans I'ietét public de

permit will be in the public interest. This discretion was elidéer un permis temporaire ou permanent particulier.

exercised when the Minister promised the Center that it
would receive the modified permit, encouraged the
move to Montreal, endorsed the financing campaign
focussed on the role of the Center as a long-term and
short-term care hospital, and continued to fund the
short-term care services despite the mismatch between
those services and the Center’s permit. The specific con-
duct of the Minister in this case indicates that his discre-
tion was exhausted and the Minister was bound when
the Center made the request for the promised permit.

Le ministre aeecengduvoir disationnaire en pro-
mettant au Centre ddivuerdle permis modié; en
encourageaemimajement ‘Montgal, en s’asso-
xientampagne de financemeneevsur le ale du
Centre en tampgalhdffranta la fois des soins de

longue et de coertetden” continuant de financer

les services de coeetemdlgé leur non-concor-

dance avec le permis du Centre. Le comportement parti-
culier que le ministre a addespce indique qu’il

epuig” son pouvoir disetionnaire, et le ministretéit

lie lorsque le Centre a demanid’ Elivrance du permis
promis.

The evidence establishes that the Minister’s discre-
tion under s. 138 was exercised by the date of the Cen-
ter's move to Montreal in January 1991. The decision to

La prezvemntte que le pouvoir mineiél disce-
tionnairrécpaf’ I'art. 138 avaiteja ét exere au
momenemmérdgement du CenteeMont€al en jan-
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refuse to issue the modified permit in October 1991 was
not a valid reversal of the exercise of the Minister’s dis-
cretion. First, the financial reasons cited for the Minis-
ter's decision were groundless. Prior to the refusal, the

vier 1991. Le refuslideerdle permis modié” en
octobre 1991 n’'a pas validemenrg ifgkercice du

pouvoir disnrhaire du ministre. Pregrément, les

raisons de natureefi@aneoqeesa I'appui de la

issue of additional resources and funding had never beerecisiai du ministreetaient sans fondement. Avant le

raised by ministerial officials. The evidence does not
indicate that the Center would have to change any of its
activities in order to satisfy the requirements of the per-
mit it asked for, thereby requiring more funding. Sec-
ond, the Minister's behaviour since the October 1991
refusal of the permit modification is inconsistent with
finding that the exercise of the discretion has in fact
been genuinely reversed. The evidence indicates that, in
his subsequent behaviour, the Minister has acted as if
the original exercise of his discretion is what was actu-
ally in operation. Since the Minister decided that it was
in the public interest for the Center to operate as a long-
term and short-term care facility and having continued
to see things this way even after the move, the Minister
must issue the 1991-1993 permit recognizing the Cen-
ter’s vocation as a provider of both long-term and short-
term care. Where the Minister has failed to act in accor-
dance with a prior exercise of his discretion, the criteria
for the issuance of an order of mandamus are met and
the Minister should be ordered to deliver the required
permit. Although art. 100 of th€ode of Civil Proce-
dure provides that extraordinary remedies are not gener-

refus, les fonctionnaires duerinmi&tvaient jamais
sol&e\juestion des ressources et du financement
supghtaires. La preuve n'indique pas que, pour res-

pecter les exigences du permis elelea@Entre

devrait modifier sesescttitaurait ainsi besoin de

plus d’argent. Bewsiment, le comportement adept”

par le ministre depuis qu'il e lefogddification du
permis en octobre 1991 ne permet pas de conclure qu’il
a vraimenteirifixefcice de son pouvoir distion-
naire. La preuve indiqgue que le ministre a agi par la
suite coefmenta I'exercice initial de son pouvoir
etisenaire. Etant done” qu'il a dcidé qu'il était
danséinpublic que le Centre offre des soins de lon-
gue et de coweauwylil a contine’d’avoir cette
perceptonenapes le @ménagement, le ministre
doit redvena’vocation du Centre en tant e@blis-
sement de soins de longue et de arre dlir’
vrant le permis poeritalg1991-1993. Lorsque le
ministre n'agit pas eonéortal 'exercice argfieur
de son pouvoietiiscidire, les conditions desld

vrance d’une ordonnance d@ndamus sont remplies et

il y a lieu de lui ordonnelivderdé permis sollicé:

ally available against the Crown, this rule does not apply emkIsi I'art. 100 duCode de procédure civile prévoit

in circumstances where, as in this case, the Minister acts
outside the limits of his competence.

gerénagjil n'y a lieua aucun recours extraordinaire

contiétdt, cette egjle ne s’applique pas dans les cas

ou, comme en l'egre, un ministre outrepasse les
limites de sa congiénce.

Per McLachlin C.J. and Binnie J.: The appeal should Le juge en chef McLachlin et le juge Binnie: Il'y a

be dismissed, but this conclusion should be reached by a

different route. What is crucial to the Center’'s case is
not so much the Minister's state of mind as the web of

understandings and incremental agreements that came

into existence with the concurrence, indeed encourage-
ment, of successive Ministers. What began with an
abstract notion of “the public interest” became, through
private initiative and ministerial response, a specific

lieu de rejeter le pourvai,l'mesig 'd'un raisonne-
mererdiff. Ce qui estedisif pour la cause du Cen-
tre n'est pasdtaitd’esprit du ministre que l&rg

d’accords et d’ententes progressives conclus avec I'ap-
pui, voire I'encouragement, des ministres qui se sont

elicCe qui a commergar une notion abstraite de

«didttpublic » est devenu, au fil dinitiatives peiss
etepp@mSes ministielles, une image ecise de I'in-

embodiment of the public interest in terms of bricks and eréttpublic repesente par la brique, le mortier, les ins-

mortar, facilities and location. Not only did successive
Ministers subscribe to this embodiment of the public

interest, they encouraged the Center to act on it, and the
tra agir en corsjuence, ce que ce dernier a fait.

Center did so.

Three hurdles must be surmounted in order for the
Center to successfully obtain the requested permit: (1)

tallations et 'emplacement. Non seulement les ministres

qui se sonéddiont-ils souscria cette re@Sentation
aadffiptiblic, mais encore ils ont encourdg Cen-

Trois obstacles detvensurmorg$ pour que le
Ceatrgsissea obtenir le permis demaad’(1) la

the Minister’s decision not to issue the modified permit ecision du ministre de ne paslidfer le permis modi-
must be quashed; (2) the Minister is to be fixed with the e dbitétre annwde; (2) le ministre doit s’en tendr la

conception of the public interest he and his predecessors
agreed upon with the Center between 1984 and October

conception eétl'ntblic que ses pdécesseurs et
elmenpartageaient avec le Centre entre 1984 et octo-
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1991; and (3) based on that conception of the public bre 1991; (3) compte tenu de cette conceptien de I'int’
interest, mandamus must be available to enforce theet pufilic, unmandamus doit pouvoiretre @&livré pour
mandatory duty under s. 138 of thet respecting faire eXécuter I'obligation qu’'impose l'art. 138 de llai
health services and social services, R.S.Q., c. S-5, to sur les services de santé et |les services sociaux, L.R.Q.,
issue the 1991-1993 modified permit. The Minister's ch. S-5,derdf le permis modié pour la pfiode

power under s. 138 is framed as a broad policy discre- 1991-1993. Le pouveré@nfhinistre par I'art. 138
tion to be exercised “in the public interest”. This discre- est Bbetimme un large pouvoir distidnnaire, en
tion, however broadly framed, is not unfettered. gnatide politique grérale, qui doitefre exere dans

« I'interét public ». Cependant, ce pouvoir ditesh-
naire n'est pas absolu, quelquengral que puissetie
son libelB.

The Minister’s failure to extend even minimal proce- Vu que le ministre n'a rien fait pour que le Centre
dural fairness to the Center should result in the settingeréficie de la moindreequi® pro&durale, il y a lieu
aside of his decision to refuse the application for a mod- d’annuleedsiali de rejeter la demande de permis
ified permit. The Center had no notice that the Minister medifé Centre n'&% avi€ ni du fait que le minis-
was about to reverse his position, or the reasons for et#ie Sur le point de revenir sur sa position ni des
reversal, and no opportunity to present argument as to motifs de ce revirement, et il n’a pas eu non plus 'occa-
why the Minister’s earlier and long-standing view that sion d'expliquer pourquoi dewaialpir’ I'opinion
the public interest favoured a modified Center should gu'avait eue pendant longtemps le ministre, selon
prevail. laquelle il etait dans l'inétét public que le Centre

subisse des changements.

The availability and content of procedural fairness are La possildlitivoquer I8quig pro&durale et le
generally driven by the nature of the applicant’s interest contenu de cette fegqoué&EdEpendent gréralement
and the nature of the power exercised by the public de la nature déét'it’ demandeur et de la nature du
authority in relation to that interest. The doctrine of pouvoir exeer’ I'autori€ publique relativemers Cet
legitimate expectations, on the other hand, looks to the eréintPar contre, la #uorie de I'expectativeeljitime
conduct of the public authority in the exercise of that S'attaghéa “conduite de I'autost”publiqgue dans
power including established practices, conduct or repre- I'exercice de ce pouvoir et notamment aux @iatiques
sentations that can be characterized as clear, unambigu-  abléespnduite ou aux affirmations qui peuvetre”
ous and unqualified. The expectations must not conflict geesfide claires, nettes et explicites. Les expecta-
with the public authority’s statutory remit. Although the tives ne doivent pas entrer en conflit avec le mandat
doctrine of legitimate expectations is limited to procedu- egal de I'autori¢” publique. Bien que la ¢otie de I'ex-
ral relief, it must be acknowledged that in some cases it pectagitarié soit restreinta [a Eparation proedu-
is difficult to distinguish the procedural from the sub- rale, il faut recormnqll’il est parfois difficile de di#-
stantive. This distinction should be made on the basis of rencier ce qui est de natderptect ce qui est de
the underlying principle that broad public policy is pre- nature substantielle. Cette distinction etegrfmih@e
eminently for the Minister to determine, not the courts. sur le principe sous-jacent selon letgidis$ément
On the facts of this case, the doctrine of legitimate des politigeessagés d'ingrét public regve d'abord
expectations does not add to the relief otherwise availa- et avant tout du ministre et non pas des tribunaux.
ble under the ordinary rules of procedural fairness. ates faits de la psente affaire, la &orie de I'ex-
pectative ¢&gitime n’ajoute rierala Eparation par ail-
leurs disponible en vertu desglés ordinaires de
I"equi® pro&durale.

Estoppel may be available to give substantive relief Dans certains cas particulieeg|uaignm’ peuttre
against a public authority, including a Minister, in nar- inveepour obliger une autagitjublique, y compris
row circumstances. The requirements of estoppel go un mirastrecorder unesparation substantielle. Les
well beyond the requirements of the doctrine of legiti- conditions d'application dee¢tugion vont bien au-

mate expectations. All the elements of private law addt celles de la dotie de I'expectativeeljitime.
promissory estoppel are present in this case. However, Toelketeents de la pclusion promissoire en droit
public law promissory estoppel requires an additional eps@nt pesents en I'esmre. Toutefois, la pclusion
appreciation of the legislative intent embodied in the promissoire en droit public exige, en plus, que I'on
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power whose exercise is sought to be estopped. Circum-eterndine l'intention que leejislateur avait en coed”
stances that might otherwise create an estoppel may rant le pouvoir dont on ehencfa&her I'exercice.
have to yield to an overriding public interest expressed Des circonstances qui pourraient par ailleurs donner lieu
in the legislative text. The wording of the particular stat-a la peclusion peuvent devoireder le pas un ingrét
utory power in question and the status of who wields it pubbpgmarant exprine’dans le texteefislatif. Le
is important. Section 138 mandates the Minister in kbdli” pouvoir particulier coafé par la loi et le sta-
broad terms to act in the public interest, and if the public tut de la personne qui I'exerce si@ndess impor-
interest as he defines it is opposed to the award of the tants. Le ministre estememdatmes larges par
modified permit, then a court should not estop the Min- I'art. 138 pour agir daresdfiptiblic, et s'il juge qu'il
ister from doing what he considers his duty. est contrairinterét public de dlivrer le permis
modifié, le tribunal ne doit pas I'erepher de faire ce
gu’il consicere étre son devaoir.

Decisions of Ministers of the Crown in the exercise Le abetdes dcisions que des ministres prennent
of discretionary powers in the administrative context en oaxgr des pouvoirs disetionnaires en contexte
should generally be reviewable only on a standard of administratif ne etgitaiEment pouvoiete fait que
patent unreasonableness. The broad regulatory purpose selon la norme @wecaracifestementedaisonna-
of the permit in the context of the legislation designed to ble. Dans le contexte de la egislatvié destieéa
regulate the provision of health services “in the public egirla prestation de services de saothforngémenta
interest” favours a high degree of deference as does the  eddtimiublic », I'objet ghéral du permis favorise
expertise of the Minister and his advisors, and the Min- 'adoption d’'une norme de retemes fout comme
ister's position in the upper echelon of decision makers le fait I'expertise du ministre et de ses conseillers, ainsi
under statutory and prerogative powers. The exercise of que la pesitiée que ce dernier occupe dans & hi”
the power turns on the Minister’s appreciation of the rarchie eegelirs qui exercent unegpogative ou un
public interest, which is a function of public policy in its pouvoir es@fpar la loi. L'exercice du pouvoiegénd
fullest sense. In this case, the Minister's decision to de ce que le ministreetedbiel dans I'ingfét public,
refuse the modified permit was patently unreasonable in ce qui est un excellent exemple de mesure touchant I'in-
terms of the public interest as he and his predecessorsrét ptiblic. En I'espce, la dtision du ministre de refu-
had defined it over a period of seven years of consulta- ser le permis angstifihanifestementertdisonnable
tion, encouragement and assurances to the Center, and en raisonode Ildofat, celui-ci et ses gaécesseurs
in his total lack of regard for the implications for the omffini” I'interét public pendant les sept @as au
Center of suddenly reversing his position and breaking cours desquelles ils ontecehsultouragle Centre
his promises. While the Court ought to be and would be et lui onteddes assurances, et en raison de I'omis-
sensitive to any serious policy reason offered by the sion totale du ministre de prendre esratmmsilds
Minister for a redefinition of the public interest, no such eguEnces que son revirement soudain d’opinion et
policy reason was articulated in the Ministers’ decision. le manqueases promesses enmir@faient pour le

Centre. Alors que notre Cour devrait tenir compte — et
tiendrait effectivement compte — de tout motif de poli-
tique €rieux expos’par le ministre pour justifier une
nouvelle @finition de lintrét public, la d@cision du
ministre ne faitetat d’aucun motif de cette nature.

In the result, in this case, there is a patently unreason- efnittve, une @cision manifestementeddison-
able decision reached by a procedure that was demon- nablketgapcise d'une fegn visiblement iaguitable.
strably unfair. The only option available to the Minister Le ministre n’a qu’un seul choix qui ne soit pas mani-
that is not patently unreasonable is to issue the 1991- festemmmigatinable et ce choix consistellivrer
1993 modified permit based on the conception of the le permis mqudifif la pfiode 1991-1993 conforer”
public interest espoused by the Minister and his prede- ankntonception de I'ietét public que lui-rae et
cessors up to that time. Once the present situation is reg-  exsgBSeurs avaient adeetjusqua cetteepoque.
ularized by the issuance of the 1991-1993 modified per- Une fois que la situation actuedlé sgaldrige par
mit, the current status and entitlement of the Center can elieratice du permis modéipour la pfiode 1991-

1993, le ministre actuel pourra aloevaluer, a la
lumiére de la loi et des circonstances actuelles, le statut
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thereafter be assessed by the present Minister on the etdblissement intim’et cea quoi il a maintenant

basis of the present law and the present circumstances.
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Gilles Poulin andElliot L. Bier, for the respon- Gilles Poulin et Elliot L. Bier, pour les intines
dents Mount Sinai Hospital Center and Elliot L.  le Centre hospitalier Mont-&irizliot L. Bier et
Bier et al. autres.

No one appeared for the respondent Maimoni- Personne n’a comparu pourel’lati®éntre
des Hospital Geriatric Centre. hospitalierigfrigue Mahonides.

The reasons of McLachlin C.J. and Binnie J. Versionclagse, des motifs du juge en chef
were delivered by McLachlin et du juge Binnie rendus par

BINNIE J — | agree with my colleague Justice LE JUGE BINNIE — Je suis d’accord avec mon

Bastarache that this appeal should be dismissed. | egumlle juge Bastarache pour dire qu'il y a lieu
also agree with his rejection of the respondents’ de rejeteesemtrpourvoi. Je souscagdlement
claim that they already possessed the modified pee son rejet de I'argument des inésy'selon lequel
mit at the time of the Mount Sinai Hospital Cen- ils maksént dja le permis modié”au moment
ter's move from Sainte-Agathe to Montreal and  deméhagement du Centre hospitalier Mont-
that all that remained was to bring the wording of = Siot&'Sainte-Agatha Monte€al et que tout ce
the permit into line with the legal reality. As my  gu'il restaifaireétait d’en rendre le libedl'con-
colleague points out in para. 97, “being entitled to  foarla Ealitt juridique. Comme mon celjue
the permit is different than actually holding it”. In  le souligne au par. 97, « avoir droit au permis est
government, nothing is done until it is done. gliéht du fait de le posdér ». Au gouverne-
ment, une mesure ne se c@iwé qu'au moment
ou elle est prise.

My colleague, Bastarache J., puts the focus on Mon collegue le juge Bastarache met I'accent
the Minister of Health and Social Services and  sur le ministre de la 8adgs Services sociaux
concludes that the Minister had in fact exercised et conclut que celui-ci avait effectivemeat exerc’
his discretion under s. 138 of thet respecting  son pouvoir dis@fionnaire en vertu de l'art. 138
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health services and social services, R.S.Q., ¢c. S-5 de lhoi sur les services de santé et les services
(now s. 441 of theéAct respecting health services  sociaux, L.R.Q., ch. S-5 (maintenant I'art. 441 de
and social services, R.S.Q., ¢. S-4.2), culminating  lboi sur les services de santé et les services
in the Center's move to Montreal in January 1991sociaux, L.R.Q., ch. S-4.2), ce qui avait abouti au
(para. 105). The various actions and communica-emémagement du Centr& Montgal en janvier
tions by the Minister with the respondents are con- 1991 (par. 105). Selon lui, égerddE mesures
sidered as evidence of how and when the discre- que le ministre agofisgard des intims$ et les
tion was exercised (para. 101). The issue, on this  communications qu'il a eues avam@grent
view, is whether the original exercise of the s. 138  de darfajont le pouvoir disetionnaire aeté
discretion was validly reversed in the October 3, exeatcdu momentwil I'a ét (par. 101). Dans
1991 decision to deny the modified permit (para.  cette optique, il s’agit de savoir si I'exercice initial
107). du pouvoir dis@tionnaire cordfé par I'art. 138 a
été validement infirre"dans la écision du 3 octo-
bre 1991 de refuser le permis moelifppar. 107).

There is, of course, a distinction between the Naturellement, il existe une distinction entre 3
making of a decision and the documentation of it,  prendre ec&sidh et eretablir I'existence au
but to apply that distinction here raises serious  moyen de documents, mais cette distinction pose
practical problems. When, precisely, did the Min-  en espde graves pradhies pratiquedA quel
ister cross the boundary between deliberation and  moment exactement le ministre estleplss”
decision? How is the citizen and, importantly, how eliltErationa une écision? Comment le citoyen
is the Minister to know when his or her decision-  peut-il savoir que le ministre a&e@rgiouvoir
making power has been exercised? Is the allegaecisidhnel, et ce qui est important, comment le
tion of an exercised power sufficient to expose the  ministre peut-il savoir qu'il aeeserpouvoir?
Minister to pre-trial discovery on his state of L&dition selon laquelle il y a eu exercice de
mind? How much mental commitment by the Min-  pouvoir suffit-elle pour exposer le miaisire °
ister will be held to be enough to lock in a “deci- interrogatoiealabile sur somtat d’esprit? Dans
sion”? guelle mesure le ministre doit-ilet’é engag’

moralement agir pour que 'on puisse conerdf
gu’il a pris une « dcision »?

| prefer the approach of the Quebec Court of Je peféere I'approche de la Cour d'appel du 4
Appeal which rested its decision on an analysis of eliga’qui a fonel'sa écision sur une analyse des
the relationship between the respondents and the rapports entre les ietite"ministre. Les com-
Minister. The communications from the Minister = munications du ministre ne font pasmuaigiter
are not simply evidence of the state of the Minis-  @¢at 'd’esprit de ce dernier; elles sont aassi -
ter's mind, but are the source of the respondents’ I'origine du droit desestiem d'autres termes,
entitlement. In other words, if the successive Min-  j'estime que les@éstimodbtiendraient probable-
isters had gone through the same cogitations and ment pas l'ordonnance qu’ils sollicitent si les
deliberations as they did between 1984 and 1991, ministres qui se s@tssiétdient lives, sans
but kept their thoughts to themselves, | think it  exprimer leurgenaix cogitations et aweld’
unlikely the respondents would succeed in erations auxquelles ils se sont égréntre 1984 et
obtaining the order they seek. 1991.

What is crucial to the respondents’ case is that Ce qui est déisif pour la cause des ina®m’est
successive Ministers not only communicated their  non seulement le fait que les ministres qui se sont
view that the Center's change of operations to adiecont exprine” I'opinion que l'ajout des
include short-term care was in the public interest  soins de coure dux servicesejl offerts par
(in terms which amounted to a promise that the le Ceattait dans l'ingrét public (et ce, en des
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modified permit would be issued) but the respon- tereggivalanta’ une promesse deeldirer le
dents relied on those representations and commu-  permis @)pdifiais encore le fait que les
nications. Inexplicably, once the respondents iastireé sontd$a ces dclarations eh tes com-
applied for the modified permit as promised, the = munications. Fait inexplicable, lorsque ces der-
ministerial wind shifted without notice. The Minis-  niers ont densatedpermis modié qui leur avait
ter simply announced that short-term beds must bett promis, le vent a soudainement taural
coupled with enhanced diagnostic and treatment  mimsie ministre a simplement egigjue les
facilities which the respondents had not proposed lits destn soins de courte dersoient com-
and which the Minister, despite his insistence, was eddndes installations de diagnostic et de traite-
not prepared to fund. This is what the Minister = menteliorées, une mesure que les irdgsgn’
wrote: n'avaient pas propes’ et que, malgr'son insis-

tance, le ministre etait pas pta financer. Voici

ce que le ministre actit:

[TRANSLATION] The excellence achieved by this hospital L’excelleneeetbpee par cet dital dans les soins

in so-called intermediate care of respiratory illnesses dits iethimimés des maladies respiratoires ¢&& ~

was developed within the framework of a permit for 107 dans le cadre d'un permis de 107 lits de loegue dur’
long-term beds. If 50 of those beds were now reclassi- Si, aujourd’hui, 50 de cetsiéts feclassidis pour

fied to become short-term beds, as you are asking, it devenir des lits de coeeteteluglie vous le deman-

would be necessary to strengthen the establishment’s dez, il faudrait renforcer lae cdpdéitiblissement
capacity to deal with more acute and more complex pour faireafatas proldmes cliniques plus aigus et

clinical problems than at present. It would be necessary plus complexeegertement. Il faudraig, cette fin,

for that purpose to grant it additional resources, some- lui accorder des ressources additionnelles, ce que le
thing which the Government is not able to do. Gouvernement n'est pas en mesure de faire.

The review of the case conducted by my Department L'analyse du dossieresffeetumon ministe con-
concludes that Mount Sinai Hospital's permit should clut que le permis ag@tBhMont-Sinadoit demeurer
remain what it is, namely 107 long-term beds, an opin- ce qu'il est, soit 107 lits de longee altis” que je
ion which | share. partage.

It is evident on the face of the letter that no |l ressort clairement de cette lettre que le minis-
weight whatsoever was placed by the Minister on  tre n'a aecaufune importance aux cens’
the implications for the respondents of the broken  quences du mangquesEpromesses pour les
promises. intings.

I. The Legal Issues I. Les questions de droit

The wording of s. 138 of the old Act is crucial: La formulation de I'art. 138 de I'ancienne loi est
déterminante :

138. Every person applying for a permit must send his138. Toute personne qui sollicite un permis doit trans-

application to the Minister in accordance with the regu- mettre sa demande au ministre ewefolisix egle-
lations. ments.

The Minister shall issue a permanent permit or a tem- Le ministrerel un permis permanent ou un per-
porary permit_if he considers that it is in the public mis temporaire s'il estime quedtiptiblic le justifie.
interest. [Emphasis added.] [Je souligne.]

Accordingly, if the Minister forms the opinion, as  Par ceqsént,s le ministre est d’'avis, en prin-
a matter of policy, that the public interest would be  cipe, quesf@hpublic serait servi pardtablisse-

served by the modified facility, then hghall ment modifé, il délivre alors (obligatoirement) le
(mandatory) issue the permit. There are thus three  permis. La contestation des ¢otinporte donc
stages to the respondents’ challenge: (1) the Octo- dtafes : (1) laekision du 3 octobre 1991 doit
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ber 3, 1991 decision is to be quashed; (2) the Minetre annwde; (2) le ministre doit s'en tena la
ister is to be fixed with the conception of the pub-  conception desintpublic que ses pdéces-
lic interest he and his predecessors agreed upon  seurs etrh@-rpartageaient avec les irgisn”
with the respondents between 1984 and October 2,  entre 1984 et le 2 octobre 1991; (3) compte tenu de
1991; and (3) based on that conception of the pub-  cette conception eétl'miblic, il faut @livrer
lic interest,mandamus is to issue to enforce the  umandamus pour faire ercuter I'obligation
mandatory duty under s. 138 (“shall”) to issue the  qu’impose l'art. 13&ldeat’le permis modié:
modified permit.
This case is not the simple scenario of an appli- Il n'est pas question en I'egpé d'une simple S
cation for a permit followed by a refusal “in the = demande de permis suivie d’'un refusejypstifi’
public interest”. From 1984 onwards the respon-  «diiéit"public ». Depuis 1984, les inta®tra-
dents worked closely with Ministry regulators. A vaillent &noite collaboration avec les fonction-
web of understandings and incremental agreements  naires duemeinissponsables de kegtémenta-
came into existence with the concurrence indeed  tion. Urerie s'd’accords et d'ententes
encouragement of successive Ministers. What per-  progressivestorbriclus avec I'appui, voire
haps began with an abstract notion of “the public  I'encouragement, des ministres qui se sont suc-
interest” became, through private initiative and edi’Ce qui a peuttfe commengpar une notion
ministerial response, a specific embodiment of the  abstraite de efdtimitblic » est devenu, au fil
public interest in terms of bricks and mortar, facili-  d'initiatives pes et deaponses ministielles,
ties and location. Not only did successive Minis-  une imageige de I'inérét public repesente
ters subscribe to this embodiment of the public  par la brique, le mortier, les installations et 'em-
interest, they encouraged the respondents to act on placement. Non seulement les ministres qui se sont
it. If this were a private law situation there would  =dc’ont-ils souscrita cette reSentation de
likely be a breach of contract. This is not, of l&mdt public, mais encore ils ont encouzalgs
course, a private law situation. in@sd agir en coregjuence. S'il s'agissait d'une
situation relevant du droit pméy’il y aurait proba-
blement inercution de contrat. De toutxidence,
nous ne sommes pas ergehce d'une telle situa-
tion.

II. The Case for the Appellant Minister Il. L'argumentation du ministre appelant

Counsel for the Minister emphasized that s. 138 L’'avocat du ministre a soulignque l'art. 138 °

clearly shows a legislative intent that the public emabntre clairement que ledislateur a voulu que
interest is to be determined by the Minister, not by  ce soit le ministre, et non pas les tribunaux, qui
the courts. The validity of the legislation is unchal- etetimine ce qui est dans I'art public. La vali-
lenged. The Minister was entirely familiar with the  edide ce texteeljislatif n'est pas contest. Le
Center and over the course of seven years had ministre connaeshietr’le Centre et, pendant
heard whatever the respondents had to say. Minis-  sept ans, il avait entendu tout ce queekes intim”
terial decisions in such circumstances command  avai€ire: En pareil cas, unedsion minist-
deference:Calgary Power Ltd. v. Copithorne, rielle commande la retenu€algary Power Ltd. c.

[1959] S.C.R. 24Nenn v. The Queen, [1981] 1  Copithorne, [1959] R.C.S. 24Nenn c. La Reine,

S.C.R. 631Canada (Attorney General) v. Purcell,  [1981] 1 R.C.S. 631Canada (Procureur général)

[1996] 1 F.C. 644 (C.A.). The Minister says thatc. Purcell, [1996] 1 C.F. 644 (C.A.). Le ministre
neither the doctrine of legitimate expectations nor etgmd que ni la #0rie de I'expectativeeljitime
estoppel operates to entitle the respondents to sub-  nédtupion €stoppel) ne donnent aux inties
stantive relief, i.e., the modified permit. Estoppel le deoitine €paration substantielle, c’'esteire

can only be used as a shield, not a swQaha- le permis modi#. La pgclusion ne pewttre utili-
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dian Superior Oil Ltd. v. Paddon-Hughes Develop-
ment Co., [1970] S.C.R. 932, at pp. 937-3Gjl-
bert Steel Ltd. v. University Construction Ltd.
(1976), 12 O.R. (2d) 19 (C.A)), at p. 23.

sée que comme un bouclier et nhon comme une

épée :Canadian Superior Qil Ltd. c. Paddon-Hug-

hes Development Co., [1970] R.C.S. 932, p. 937-
93Gjbert Sedl Ltd. c. University Construction

Ltd. (1976), 12 O.R. (2d) 19 (C.A)), p. 23.

lll. The Case for the Respondents lll. L'argumentation des egim’

The respondents do not dispute the general prin- Les intinés ne contestent pas le principdyal
ciple of deference to ministerial discretion. They de la retenue envers le pouvatidis@ire du
rely, however, on the web of relationships devel-
oped in the seven years preceding the October 3,
1991 rejection. Their legal position may be ratio-
nalized in several different ways:

rapmredogfEs au cours des sept aes’ qui
ordapd le rejet du 3 octobre 1991. Leur posi-
tion sur le plan juridique peut s’expliquer de plu-

ministre. lIs invoquent cependant I'ensemble des

sieurs fapons :

(1) They had aight to the modified permit to
“regularize” the hospital bed situation brought
about by the mutual agreement with the Minis-
ter. The Court should consider as done that
which ought to have been done;

(2) Procedural fairness dictated that the applica-
tion for a modified permit should have been
granted;

(3) While there may have been right as such

to a modified permit, the respondents had a rea-
sonable and legitimatxpectation that the mod-
ified permit would issue. The Minister had so
promised, it was within his statutory power to
keep his promise, and there was no overriding
public interest that might justify the promise
being broken;

(4) The Minister wasstopped by his represen-
tations from insisting on an unfettered discretion
in October 1991 to grant or withhold the modi-
fied permit. Too much water had gone under the
bridge. The representations, and conduct of suc-
cessive Ministers from 1984 onwards, led the
respondents to modify their operations to
include short-term care, launch a fundraising
campaign and move to a new facility in Mon-
treal. The Minister could not belatedly escape
this history on October 3, 1991. The discretion
which he otherwise might have possessed was
fettered;

(1) lls avaiemroit au permis modié pour
egulariser » la situation de bipital sur le

plan des lits dont il dispo$aisuite de I'en-
tente mutuelle avec le ministre. La Cour doit

consi@r comme accompli ce qui auraiti
I"etre.

(2) éguite procédurale exigeait que la

demande de permis enadifiaccueillie.

(3) Mme s'il se peut qu'il N’y ait eu aucuinoit

comnaeutelpermis modif; les intingss at-

tendaient raisonnablement eedjitimementa’ ce

gu’un tel permis sdivrd. Le ministre 'avait
promis, la loi I'habilitaienir sa promesse et
aucerétmublic pepondrant nEtait suscep-

tible de justifier le manqueraenttte pro-

messe.

(4) Les affirmations du ministrempéchaient

de soutenir qu'il avait, en octobre 1991, un pou-
voir diditmnaire absolu d’'accorder ou de
refuser le permis enodifop d'eau avait
ecealis les ponts. Par leurs affirmations et
leur comportement, les ministres qui se sont
subcdepuis 1984 ont amenrles intings a
modifier leurs aggivati ajoutant des soins de
courteedy@ lancer une campagne de finance-
meiat dénenager dans de nouvelles installa-
tiardontEal. Le ministre ne pouvait pas, en

fin de cosegitapper ces faits le 3 octobre

1991. Il y avait entrave au pouvoir déiom-
naire qu'il aurait par ailleursaeténu.
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(5) The ministerial decision should be set aside (5) Il'y a lieu d'annulexcigioh du ministre
on one ground oébuse of discretion. The deal- pour cause abius de pouvoir discrétionnaire.
ings of successive Ministers with the respon- Les rapports que les ministres qui se sont suc-
dents between 1984 and 1991 reflected a consid- ed® @it eus avec les intéa’entre 1984 et 1991
ered view of the public interest which was etflient une conceptioreftéchie de I'in€rét
repudiated on October 3, 1991 without any public qeitéaréje€e le 3 octobre 1991 sans
regard for a very relevant consideration, namely gu'un factesrptertinent soit pris en coneid”
the implications of that decision for the respon- rat@rsavoir les corgjuences de cetteed-
dents. If the Minister were to decide consistently sion pour lesasti@i le ministre devait pren-
with the view of the public interest he had previ- dre urexigdon conformea sa conception
ously espoused, the modified permit would egigtire de l'ingrét public, le permis modii”
issue. No plausible reason was given for the sergliivrd. Aucun motif plausible n'aett
breach of the promise of a modified permit. The adoan’appui du manquemert la promesse
decision of October 3, 1991 was, in the circum- ditveBr un permis modiéi’ Dans les circons-
stances, patently unreasonable. tancesedasn du 3 octobre 19%tdit mani-

festement dfaisonnable.

It will be noted that most of these claims would On notera que la plupart de ces arguments Hé

lead, if anywhere, to procedural relief. That is not,  pourraient mener une eparation proedurale
as stated, the respondents’ ultimate objective.  gilgeht retenus. Tel n'est pas, comme nous
While in some cases a litigant relies on a substan-  I'avons vu, I'objectif ultime dessnieh que,
tive claim to justify procedural protection, in this  dans certains cas, une partie puisse invoquer un
case the respondents rely to some extent on the  droit substantiel pour justifier une protection pro-
alleged violation of their procedural rights to nour- edafale, les inti$ en I'espte invoquent, dans
ish the claim to a substantive remedy. une certaine mesure, emmdué violation de

leurs droits proeduraux pour solliciter unepara-

tion substantielle.

| will address each of these legal arguments in J'aborderai chacun de ces arguments juridiqué§
turn. successivement.

A. Do the Respondents Possess an Acquired Right ~ A. Les intimés ont-ils le droit acquis d’ obtenir un
to a Modified Permit? permis modifie?
In oral argument it was suggested that perhaps On a pgtendu en plaidoirie que les intas pou- 13
the respondents could bring themselves within the ~ va@né &n mesure d’invoquer le principe
principle applied inHill v. Nova Scotia (Attorney  appliguié dansHill c. Nouvelle-Ecosse (Procureur
General), [1997] 1 S.C.R. 69. In that case a farmgénéral), [1997] 1 R.C.S. 69. Dans cette affaire,
had been bifurcated by a new provincial highway.  une nouvelle route provinemdeas une ferme
The farmer claimed that when expropriating his  en deux. Le fermi¢emmtait que la province lui
land for that purpose 27 years earlier, the province  avait notamment gcaotitte de contrepartie
had included as part of the compensation package  pour I'expropriation de ses terres 27 ans aupara-
an equitable easement permitting him to move cat-  vant, une servituagignl’autorisanta traver-
tle and equipment across the highway from one  ser la route aveetadreb$a machinerie pour se
side of his farm to the other. Both the farmer and  rendre d’unédattre de sa ferme. Le fermier
the province had clearly acted on that basis for the et la provieizesit manifestement comperh
previous 27 years. The province eventually repudi- ce sens au cours dese2g pecédentes. La
ated the understanding contending that it had never  province a par la sutéarfetite en soutenant
acknowledged the interest in the landariting as  qu’elle n’avait jamais reconmar écrit I'existence



14

15

16

296 MOUNT SINAI HOSPITAL CENTERV. QUEBEC Binnie J. [2001] 2 S.C.R.

required by s. 21 of théublic Highways Act, de l'intérét dans les terres @igs, comme I'exigeait
R.S.N.S. 1954, c. 235. Our Court concluded that l'art. 21 8eb&c Highways Act, R.S.N.S. 1954,
there had been “part performance” by the prov- ch. 235. Notre Cour a conclu qu’il y avait eu
ince, and “[g]uite simply equity recognizes as done  ecakon partielle » par la province et que
that which ought to have been done. A verbal <fllity reconn& tout simplement comme

agreement which has been partly performed will  accompli ce qui aurdigtd€. Il sera possible de

be enforced” ger Cory J., at paras. 11-12). demander dextion d’'une entente verbale qui a
et accomplie en partie » (le juge Cory, par. 11-
12).

Hill involved an equitable interest in land. In the L'arret Hill portait sur un irgfét enequity dans

present case the respondents cannot be said to have  des terres. Desente pffaire, on ne peut pas
a “right” much less a proprietary right to the award  dire que les dstippossdent un «droit» et
of a permit. The mere expectation of a favourable = encore moins un droitepmbpgrifa dlivrance
outcome to the application (when eventually d'un permis. La simple attente dhouethent
made), fuelled by ministerial statements and con-  favorable concernant la demande (lorsqu’elle sera
duct, is still no more than an expectation. The esprige), alimerge par les eClarations et le
respondents had not even applied for the modified  comportement du ministre, n’est jamais rien de
permit until they relocated to Montreal in 1991. plus gqu'une attente. Lesemtitavaient mme

pas demarglle permis modié avant de efréna-

gera Montegal en 1991.

In the United States a broad interpretation is Aux Etats-Unis, la notion de « propt&» est
sometimes given to the notion of “property” for the  parfois inetferlargement pour les fins de la
purposes of the due process clause (Elgueland  clause de I'applicatioreguliere de la loi (voir, par
Board of Education v. Loudermill, 470 U.S. 532 exempl€leveland Board of Education c. Louder-
(1985) (state employmentPerry v. Sndermann,  mill, 470 U.S. 532 (1985) (emploi de fonction-
408 U.S. 593 (1972)Mathews v. Eldridge, 424  naire);Perry c. Sndermann, 408 U.S. 593 (1972);
U.S. 319 (1976) (right to social security disability Mathews c. Eldridge, 424 U.S. 319 (1976) (droit
benefits); andBarry v. Barchi, 443 U.S. 55 (1979)  aux prestations d’'invaédité la ecurig sociale);
(renewal of horse trainer’s licence)), but even the Baety c. Barchi, 443 U.S. 55 (1979) (renouvelle-
U.S. cases seem to contemplate the possession and  ment de permiséiendechevaux)). Cepen-
expected continuation of an existing permit or ben-  dargmen’la jurisprudence a@ricaine semble
efit, not the hoped-for acquisition of a new one. concerner la possession et la continueatien pr’

d’'un permis ou d’'un avantage existant, et non 'es-
poir d'obtenir un nouveau permis ou un nouvel
avantage.

Putting aside, then, the initial challenge based Donc, si on fait abstraction de la contestation
on Hill, the other arguments that are marshalled in initialederslir I'aret Hill, les autres arguments
support of the respondents’ position proceed from  asstappui de la position des intes partent
very general propositions (e.g., the availability of  de propositi@ssgirérales (par exemple, I'exis-
procedural fairness) to narrower propositions that  tenequi pro&durale) pour arrivea des pro-
are highly specific to the dealings between the par-  positions plus restreintes qui sont, daes une tr°
ties in this case (e.g., estoppel). Under whatever  large mesure, propres aux rapports entre les parties
label, however, the steady drumbeat of the respon-  eretedjpar exemple, lagelusion). Toutefois,
dents’ complaint is that they were treated by thea quelqueegard que ce soit, ce dont se plaignent
Minister in an unfair and high-handed manner. Itis  constamment lesgtitiest que le ministre_les
true, as the appellant points out, that the Minister's  aefatiine mamire iréquitable et arbitraired
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power under s. 138 is framed as a broad policy dis-  vrai dire, comme le souligne I'appelant, le pouvoir
cretion to be exercised “in the public interest”. Yet  ewéfau ministre par l'art. 138 est libeltomme
the discretion, however broadly framed, is not un large pouvoir efisaraire, en matie de
unfettered. At the very least the Minister must  politigeeégéle, qui doiefre exere’dans « I'in-
exercise the power for the purposes for which iterétt)public ». Nanmoins, ce pouvoir distion-
was granted: Roncarelli v. Duplessis, [1959] naire n'est pas absolu, quelquadgal que puisse
S.C.R. 121, at p. 14®adfield v. Minister of Agri- étre son libe#. Le ministre doita tout le moins
culture, Fisheries and Food, [1968] A.C. 997 I'exercer aux fins pour lesquelles il est egnf
(H.L.), at p. 1030. The Minister must observe pro-Roncarélli c. Duplessis, [1959] R.C.S. 121, p. 140;
cedural fairness in dealing with the respondentsPadfield c. Minister of Agriculture, Fisheries and
interests in their application for a pernt@ardinal Food, [1968] A.C. 997 (H.L.), p. 1030. Il doit res-
v. Director of Kent Institution, [1985] 2 S.C.R.  pecter les principeeqig pro&durale lorsqu’il
643; Nicholson v. Haldimand-Norfolk Regional = examine l'inErét des intires dans leur demande
Board of Commissioners of Police, [1979] 1 S.C.R.  de permisCardinal c. Directeur de |'é&ablisse-
311. Other limitations are more controversial.ment Kent, [1985] 2 R.C.S. 643Yicholson c. Hal-
Where, as here, the Minister makes representatiordimand-Norfolk Regional Board of Commissioners

by word or conduct that someone will receive orof Police, [1979] 1 R.C.S. 311. D’autres restric-
retain a benefit, or that some procedural right will  tions sont plus contemgerdans les casuo’
be afforded before a decision is taken, the availa- comme eredespe ministre fait comprendre,
bility and/or content of procedural fairness may be  par ses paroles ou par son comportement, que
enlarged under the doctrine of legitimate expecta-  quelqu’un recevra ou conservera un avantage ou
tion: Old S. Boniface Residents Assn. Inc. v. Win-  qu’un droit progdural sera accoedavant la prise
nipeg (City), [1990] 3 S.C.R. 1170Referencere  d’'une dcision, la possibil@”d'invoquer [Equig
Canada Assistance Plan (B.C.), [1991] 2 S.C.R.  pradurale ou la teneur de cette formeqlig
525; Baker v. Canada (Minister of Citizenshipand  peutétre€largie en vertu de ladbfie de I'expec-
Immigration), [1999] 2 S.C.R. 817Bendahmane  tative Egitime : Assoc. des résidents du Vieux

v. Canada (Minister of Employment and Immigra- S-Boniface Inc. ¢. Winnipeg (Ville), [1990] 3
tion), [1989] 3 F.C. 16 (C.A.); C. Roy,a théorie  R.C.S. 1170Renvoi relatif au Régime d' assistance

de I'expectative légitime en droit administratif  publique du Canada (C.-B.), [1991] 2 R.C.S. 525;
(1993). Where the representations were known t@aker c. Canada (Ministre de la Citoyenneté et de
and relied upon by an individual affected, and such’ Immigration), [1999] 2 R.C.S. 817Bendahmane
reliance would result in a detriment to that persorc. Canada (Ministre de I’'Emploi et de I'lmmigra-

if the Minister were to backtrack on his earlier rep-tion), [1989] 3 C.F. 16 (C.A.); C. Roy,a théorie
resentations, there is arguably (unless the statute de I'expectative légitime en droit administratif

an overriding public interest dictates a contrary  (1993). On peut soutena mens que la loi ou
result) an estoppelSous-ministre du Revenu du  un intrét public pepondrant ne dicte le contraire,
Québec v. Transport Lessard (1976) Ltée, [1985] la pEclusion s'applique lorsque la personne con-
R.D.J. 502 (C.A.);Aurchem Exploration Ltd. v.  cerréeétait au fait des affirmations et s’y esdj’
Canada (1992), 91 D.L.R. (4th) 710 (F.C.T.D.). et qu'elle subirait uejymlice si le ministre reve-
Moreover, if in light of the foregoing constraints,  nait sur ses affirmatiorsiantés Sous-ministre
whether implied by law or self-imposed by the du Revenu du Québec c. Transport Lessard (1976)
Minister, the resulting decision is patently unrea-Ltée, [1985] R.D.J. 502 (C.A.)Aurchem Explora-
sonable, it may be quasheBaker v. Canada, tion Ltd. c. Canada (1992), 91 D.L.R. (4th) 710
supra) and an order in the nature of mandamus  (C'¥in%t.). De plus, sia la lumere des con-
may be granted to require the Minister, again in  traintes susmeagisnnpeu importe qu'elles
the absence of an overriding public interest to the ecodlent de la loi ou que le ministre se les soit
contrary, to issue the modified permitpbtex Inc.  impo£es lui-ngme, la dcision Esultante est
v. Canada (Attorney General), [1994] 3 S.C.R.  manifestemenemisonnable, elle peetrée annu-
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1100, aff'lg [1994] 1 F.C. 742 (C.A.)). The list of ed @aker c. Canada, précitt) et une ordonnance

limitations is not exhaustive. de typsandamus peutéetre accordé pour obliger
le ministrea &Elivrer le permis modié, la encore
pourvu qu'aucun imfét public pepondrant ne
dicte le contraire Apotex Inc. c. Canada (Procu-
reur général), [1994] 3 R.C.S. 1100, confirmant
[1994] 1 C.F. 742 (C.A))). La liste des restrictions
n'est pas exhaustive.

At the end of the day, the respondents’ main En fin de compte, le principal obstacle auquel se
hurdle is that they do not seek procedural relief.  heurtent lesemtest le fait qu’ils ne sollicitent
They want the Court to grant substantive relief.  pas wparation proedurale. lls veulent que
They don’t want a hearing or more consultation.  notre Cour leur accordeepagation substan-
The events in question took place 10 years ago. tielle. lls ne veulent ni se faire entegiles ni
The world has moved on. They want the Court to  coesullavantage. Lesvénements en question
order the Minister to issue the 1991-1993 modified  datent de 10 ans. Les temps oet kbaeglent
permit. gue notre Cour ordonne au ministre déveér le

permis modifé pour la pfiode 1991-1993.

B. The Minister Failed to Observe Procedural B. Le ministre n'a pas respecté les principes
Fairness d’ équité procédurale

If the respondents did not have a “right” to a Siles intin€s n'avaient pas « droitaun permis
modified permit, they nevertheless had a direct medils” avaient @anmoins, dans l'issue de leur
financial interest in the outcome of their applica- demande, @nétnfihancier direct suffisant pour
tion sufficient to trigger the duty of procedural edféncher une obligation etjui® pro&durale.
fairness. They were, after all, existing permit hold-  ésrtout, ils posxaient éja un permis. lls
ers. Their request was for permit modifications. As  demandaient que leur permis soié ntalifime
stated by Le Dain J. ifCardinal v. Director of  I'a préci€ le juge Le Dain danSardinal c. Direc-
Kent Institution, supra, at p. 653: teur de I’ établissement Kent, précité, p. 653 :

This Court has affirmed that there is, as a general com- Cette Cour a eoglientitre de principe gféral de
mon law principle, a duty of procedural fairness lying common law, une obligation de respecteedjli€ dans

on every public authority making an administrative la pchee incombe tout organisme public qui rend
decision which is not of a legislative nature and which dEgsns administratives qui ne sont pas de nature
affects the rights, privileges or interests of an individ- egidlative et qui touchent les droits, praégEs ou biens
ual. . .. d’'une personne . . .

The respondents were entitled to procedural fair- Les intimngs avaient droia Téquig pro&durale
ness irrespective of the existence of representations epémdiamment de I'existence des affirmations et
and pieces of correspondence from the Minister.  des lainemant du ministre. Lsature del’in-
The nature of the respondents’ interest was suffi-  térét des intimés suffisait : Re Webb and Ontario
cient: Re Webb and Ontario Housing Corp. (1978), Housing Corp. (1978), 22 O.R. (2d) 257 (C.A.), le
22 O.R. (2d) 257 (C.A.per MacKinnon A.C.J.0.,  juge MacKinnon, juge en chef adjoint de I'Ontario,
at p. 265;Hutfield v. Fort Saskatchewan General  p. 265; Hutfield c. Fort Saskatchewan General
Hospital District No. 98 Board (1986), 49 Alta. Hospital District No. 98 Board (1986), 49 Alta.
L.R. (2d) 256 (Q.B.), at pp. 262-64, affd on other = L.R. (2d) 256 (B.R.), p. 262-264, cenfiouf
grounds (1988), 52 D.L.R. (4th) 562 (Alta. C.A.).  d'autres motifs (1988), 52 D.L.R. (4th) 562 (C.A.
Moreover, Alb.). De plus,
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[clontemporary administrative law takes a very broad TRAPUCTION] [lle droit administratif contemporain
view of the range of the rights, privileges and interests ireegEs largement la p@¢€ des droits, privdiges
that will attract a right to procedural fairness. eeidtS qui donnent dro& I'equig pro&durale.

(D. J. M. Brown and J. M. Evandudicial Review  (D. J. M. Brown et J. M. Evangdudicial Review of
of Administrative Action in Canada (loose-leaf) Administrative Action in Canada (feuilles
vol. 2, at p. 7-31) mobiles), vol. 2, p. 7-31)

Once triggered, theontent of procedural fair- Une fois qu'intervient Equig pro&durale, son 20
ness is generally a function of (i) the nature of thecontenu dépend gnéralement (i) de la nature de la
decision to be made, (ii) the relationship between ecigidn qui doietre rendue, (ii) des rapports exis-

the decision maker and the individual, and (iii) the  tant entreetaddlr et le particulier, et (iii) de

effect of the decision on the individual's rights: I'effet de &cidion sur les droits du particulier :
Knight v. Indian Head School Division No. 19, Knight c. Indian Head School Division No. 19,
[1990] 1 S.C.R. 653, at p. 669. [1990] 1 R.C.S. 653, p. 669.

Even minimal procedural fairness was not En I'espgece, les intim$ n'ont neme pas &%fi- 21

extended to the respondents in this case. They hade decia moindredquig pro&durale. lls n'onee

no notice that the Minister was about to reverse his eawisdu fait que le ministietdit sur le point de
position, or the reasons for the reversal, and no  revenir sur sa position ni des motifs de ce revire-
opportunity to present argument as to why the  ment, et ils n'ont pas eu non plus I'occasion d'ex-
Minister's earlier and long-standing view that the  pliquer pourquoi devagvajoir |'opinion

public interest favoured a modified Mount Sinai  qu'avait eue pendant longtemps le ministre, selon
Hospital Center should prevail. These defects laquebl¢ait dans I'inérét public que le Centre
enable the respondents to achieve the first of their  hospitalier Mont-Sibésse des changements.
objectives, namely the setting aside of the Minis- ad@gd ces dficiences, les inti@s atteignent leur

ter's October 3, 1991 decision. However, as stated,  premier obpadydir I'annulation de laedi-

they want more. sion rendue le 3 octobre 1991 par le ministre. Tou-
tefois, comme nous l'avons vu, ils veulent davan-
tage.

C. The Doctrine of Legitimate Expectation C. La théorie de I’ expectative légitime

The respondents argue that the doctrine of legiti- Les intimés font valoir que la #urie de I'expec- 22

mate expectations can be used to compel not only  tadgéinie peutefre utili€e pour forcera®
procedural protection but a substantive result pro-  accorder non seulement une protecédn- proc’
vided such result is not contrary to law and is oth-  rale, mgi#ement uneeparation substantielle,
erwise within the power of the Minister, which in  pourvu que cette dermie soit pas contraieela
this case it would be (see S. J. Schgnbleegiti- loi et gu'elle re€ve par ailleurs du pouvoir du
mate Expectations in Administrative Law (2000),  ministre, ce qui serait le cas en lagp(voir S. J.
ch. 4). The prior jurisprudence in this Court is  Schgnlesgitimate Expectationsin Administra-
against such a proposition: s&d S. Boniface, tive Law (2000), ch. 4). La jurisprudence ant’
supra, at pp. 1203-4Reference re Canada Assiss  rieure de notre Cour milite contre un tel argument;
tance Plan, supra, at pp. 557-58Baker v. Canada,  voir Vieux S-Boniface, précit, p. 1203-1204Ren-
supra, at para. 26. However, the respondents sayoi relatif au Régime d assistance publique du
that this doctrine is rapidly evolving and Canada, précitt, p. 557-558;Baker c. Canada,
expanding, and has been employed in Canada andecitgrpar. 26. Les intigs affirment cependant
elsewhere to impose a substantive rather than  que cettéetBvolue et prend de I'essor rapide-
merely procedural result on decision makers exer-  ment et quetteudilisce au Canada atl’étran-
cising statutory or prerogative powers. Relevant  ger pour obligerdeisledirs qui exercent une
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authorities include the decision of a panel of the erggative ou un pouvoir comB par la loia
Quebec Court of Appeal irSous-ministre du  accorder une eparation substantielle pait'que
Revenu du Québec v. Transport Lessard (1976)  simplement proedurale. La jurisprudence perti-
Ltée, supra; trial level decisions elsewhere in  nente comprenddt&ols-ministre du Revenu du
Canada includingGingras v. Canada, [1990] 2  Québec c. Transport Lessard (1976) Ltée, précit,
F.C. 68 (T.D.), andBloonfield v. Saskatchewan rendu par la Cour d'appel du €rec, des ati-
(Minister of Health), [1986] S.J. No. 675 (QL) sions rendues ailleurs au Canada par des tribunaux
(Q.B.); in England by Parker L.J. R v. Secretary  de premgre instance, donGingras c. Canada,
of Sate for the Home Department, ex parte Khan,  [1990] 2 C.F. 68 (® inst.), etBloomfield c. Sas
[1984] 1 W.L.R. 1337 (C.A.), and subsequently bykatchewan (Minister of Health), [1986] S.J.
Taylor J. (later Lord Chief Justice) R v. Secre- No. 675 (QL) (B.R.), ainsi que lesdsions ren-
tary of State for the Home Department, ex parte  dues en Angleterre par le lord juge Parker dans
Ruddock, [1987] 2 All E.R. 518 (Q.B.), and Sedley c. Secretary of Sate for the Home Department, ex
J. (later Lord Justice) iR. v. Ministry of Agricul-  parte Khan, [1984] 1 W.L.R. 1337 (C.A.), et par la
ture Fisheries and Food, ex parte Hamble (Off-  suite par le juge Taylor (plus tard lord juge en
shore) Fisheries Ltd.,, [1995] 2 All E.R. 714  chef) danR. c¢. Secretary of Sate for the Home
(Q.B.), at p. 724 (which contains a useful discus-Department, ex parte Ruddock, [1987] 2 All E.R.
sion of European law to the same effect). More 518 (Q.B.), @@arjue par le juge Sedley (plus
recently inR. v. North and East Devon Health  tard lord juge) dan®. c. Ministry of Agriculture
Authority, ex parte Coughlan, [2000] 3 All E.R. Fisheries and Food, ex parte Hamble (Offshore)
850, the English Court of Appeal has resoundinglyFisheries Ltd., [1995] 2 All E.R. 714 (Q.B.),
confirmed that in English law the doctrine of legit-  p. 724 (qui contient une analyse utile du droit euro-
imate expectationsloes give rise to substantive eph au rafne effet). Plusedéemment, danR. c.
remedies. Lord Woolf M.R. was unequivocal atNorth and East Devon Health Authority, ex parte
para. 71: Coughlan, [2000] 3 All E.R. 850, la Cour d'appel
d’Angleterre a confirra” d’'une marére retentis-
sante qu’en droit anglais lagibrie de I'expectative
legitime donnesffectivement lieu & des eparations
substantielles. Le mi@é des ofes lord Woolf
affirme, d’'une marére norequivoque, au par. 71 :

Fairness in such a situation, if it is to mean anything, TRAHUCTION] Pour signifier quelque chose dans un
must for the reasons we have considered include fair- tel empi doit, pour les raisons que nous avons
ness of outcome. This in turn is why the doctrine of  exassn’comporter #quig de I'issue de l'affaire.
legitimate expectation has emerged as a distinct applica- Cela explique pourqeaoiia de” I'expectativeeli-
tion of the concept of abuse of power in relation to sub- time s&@Btée comme une application distincte du
stantive as well as procedural benefits.[Emphasis concept de I'abus de pouvoir relativement aux avantages
added.] tant substantiels que prdafawx . . .[Je souligne.]

A similar approach has been adopted in Ireland Un point de vue semblable et” adopt” en
(Webb v. Ireland, [1988] I.R. 353 (S.C.)) and in a  Irlandé&dbb c. Ireland, [1988] I.R. 353 (S.C.)) et
more tentative way was expressed by the High ettaeXprin€ de margére plus hypotitique par la
Court of Australia inAttorney-General (NSW) v.  Haute Cour d’Australie dan#ttorney-General
Quin (1990), 64 A.LJ.R. 327er Mason C.J., at (NSW) c. Quin (1990), 64 A.L.J.R. 327, le juge en
p. 336: chef Mason, p. 336:

It is possible perhaps that there may be some cases imRADUCTION] Il se pourrait que, dans certains cas, le tri-
which substantive protection can be afforded and bunal puisse accorder et ordonner une protection sub-
ordered by the court, without detriment to the public stantielle sans pour autant compromestée {irlic
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interest intended to be served by the exercise of the rele- que I'exercice @eolgapive ou du pouvoir cosrf
vant statutory or prerogative power. par la loi v@seervir.

(Australia seems subsequently to have moved  (L'Australie semitiee fononeé par la suite
against the granting of substantive relief: C. Stew-  contre dparations substantielles: C. Stewart,
art, “Substantive Unfairness: A New Species of  « Substantive Unfairness: A New Species of
Abuse of Power?” (2000), 2Bed. L. Rev. 617, at  Abuse of Power? » (2000), E8d. L. Rev. 617,
p. 634.) See also the decision of the Appellate  p. 634.) Voir aussi Palmiinistrator, Transvaal
Division of the South African Supreme Court in c. Traub, 1989 (4) SA 731, rendu par la Section
Administrator, Transvaal v. Traub, 1989 (4) SA  d'appel de la Cour sepré de I'Afrique du Sud.
731. There is also some academic support for the  Certains auteuomipentegalement I'applica-
extension of the application of the doctrine of tion de leotle de I'expectativeelitime aux
legitimate expectations to substantive rights; see,  droits substantiels; voir, par exemple, C. Forsyth,
e.g., C. Forsyth, Wednesbury protection of sub-  ¥\Vednesbury protection of substantive legitimate
stantive legitimate expectations”, [199Plb. L.  expectations », [1997Rub. L. 375. Par contre, il y
375. Against this is put the traditional view that a le point de vue traditionnel selon ferpmi§-
“statutory authorities cannot disable themselveSioN] « les dcideurs dSigreés par la loi ne peuvent
from the future exercise of their jurisdiction or  pas donner des assurances qui les rendront inha-
powers by the giving of assurances”. D. J. Mullan,  bilesxercer uifieurement leur congpénce ou
Administrative Law (2001), at p. 380. leurs pouvoirs »: D. J. Mulladdministrative
Law (2001), p. 380.

Part of the difficulty with the contending posi- Une partie du prokihe caus’par les positions 24
tions in this case is that in English law, and in the  opp®sén I'espCe €mane du fait qu'en droit
law of those jurisdictions that have followed the  anglais et dans le droit des ressorts qui ont suivi
English lead in this matter, the doctrine of legiti- I'exemple anglaietegard, la thorie de I'ex-
mate expectations performs a number of functions  pectadgitinie remplit un certain nombre de
that in Canada are kept distinct. Lord Woolf M.R.  fonctions qui sonerdific€es au Canada. Dans
in Coughlan, supra, identified the unifying theme  I'aet"Coughlan, précité, le mafre des ofes lord
as “administrative fairness” of which procedural  Woolf a aférque le thime unificateur estrRA-
fairness and substantive fairness are connectamlCTION] « I'equi# administrative »a laquelle se
parts. (See alsB. v. Inland Revenue Commission-  rattachent Equi€ pro&durale et Bquig substan-
ers, ex parte M.F.K. Underwriting Agents Ltd., tielle. (Voir égalemenR. c. Inland Revenue Com-
[1990] 1 W.L.R. 1545 (Q.B.)per Bingham L.J. missioners, ex parte M.F.K. Underwriting Agents
(now in the H.L.), at pp. 1569-70.) On thgbstan-  Ltd., [1990] 1 W.L.R. 1545 (Q.B.), le lord juge

tive side, Lord Woolf M.R. summarizes his posi- Bingham (maintersaria Chambre des lords),

tion thus at para. 82: p. 1569-1570.) Sur le plabstantiel, le mafre
des ples lord Woolf €sume ainsi sa position, au
par. 82 :

Policy being (within the law) for the public authority TRRDUCTION] Vu que la politique (conforma [a loi) est
alone, both it and the reasons for adopting or changing it du ressort exclusif de Eauibtitjue, les tribunaux

will be accepted by the courts as part of the factual data @yestdjue les motifs qui en sous-tendegiablis-

— in other words, as not ordinarily open to judicial sement ou la modification font partie des faits — autre-
review. The court’s task — and this is not always under- ment dit, gedlsappent g¥ralement au corité

stood — is then limited to asking whether the applica- judiciaireathet™du tribunal — ce qui n’est pas tou-
tion of the policy to an individual who has been led to jours bien compris — consiste donc sewdesent °
expect something different is a just exercise of power. In demander si I'application de la palitiguedividu

many cases the authority will already have considered  afnslattendrex un Esultat dif€rent est un exercice

this and made appropriate excepsion. orresolved to de pouvoiedquitable. Dans bien des cas, l'autorgé
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pay compensation where money alone will suffice. But seja p€e la question et ausabli les exceptions
where no such accommodation is made, it is for the appexr...] ou dcidk® de verser une indemait
court to say whether the consequent frustration of the fiaendorsque cette forme d’'indenmisuffit. Mais
individual’s expectation is so unfair as to be a misuse of lorsqu'aucun accommodement de ce genre n'est con-
the authority’s power. senti, il incombe au tribunal @eidér si 'omission de
repondre aux attentes de l'individu esedquitable au
point de constituer un abus du pouvoir de la part de 'au-
torité.

In Coughlan itself a woman with severe physi- Dans [l'affaire Coughlan méme, les automls
cal disabilities was induced by the local health locales enematile samlt”avaient incég” une
authority to move from a hospital to a nursing femme atteinteefieietices physiques gravas °
home on the promise that there she would have aemédager d’'un @pital & une maison de soins
“home for life” (para. 4). Five years later, after infirmiers, en lui promettant qu’elle y trouverait un
some consultation and for reasons that the courfRADUCTION] « foyer pour la vie » (par. 4). Cing
found to be perfectly rational (para. 65), the local em®nplus tardh la suite de consultations et pour
health authority decided to close the nursing home.  des raisoessjyggarfaitement logiques par la
The decision was quashed because, though rational ~ cour (par. 65), leesalbodtés en matie de
and reached after some consultation, the court con- e sabt&cidé de fermer la maison de soins infir-

cluded that the public authority had placed insuffi-  miers. Toutefois, la cour acaoeit¥ dcision,
cient weight on its earlier promise of a “home for em® si elleefait logique et avaiett prisea’ la
life”. suite de consultations, en expliquant que l'augorit

publique n'avait pas accaedSuffisamment d'im-
portancea’ sa promesse amtéure d'un « foyer
pour la vie ».

It thus appears that the English doctrine of legit- Il appert donc que la dotie anglaise de I'expec-
imate expectation has developed into a comprehen-  tatigéinte est devenue un code exhaustif
sive code that embraces the full gamut of adminis-  englobant toute la gamme des recoursren mati’
trative relief from procedural fairness at the low  de droit administratif, qui vaedei®” pro&du-
end through “enhanced” procedural fairness based rale, en passaegpié pro&durale « armlio-
on conduct, thence onwards to estoppel (though itee »rfonde sur le comportement, pour atteindre le
is not to be called that) including substantive relief  niveau le plus hadiingérence des tribunaux
at the high end, i.e., the end representing the great-  dans I'administration publique est la plus grande
est intrusion by the courts into public administra- — celube situe la gclusion éstoppel) (méme
tion. The intrusion is said to be justified by the si ce recours ne dodttagqualifé ainsi) qui jus-
multiplicity of conflicting decisions by a public tifie l@paration substantielle. Cette @mghce est
authority on the same point directed to the same  jestifilit-on, par la multitude dexciSions con-
individual(s), per Lord Woolf M.R. inCoughlan, tradictoires prises par une auterppublique sur le
supra, at para. 66: m®he sujet et concernant le ou lesme&s indivi-

dus; le méte des ofes lord Woolf dan€oughlan,
précité, par. 66 :

In the ordinary case there is no space for intervention TRADUCTION] Ordinairement, il n'est pas permis
on grounds of abuse of power once a rational decision d’'invoquer I'abus de pouvoir pour modifiesisioa d”
directed to a proper purpose has been reached by lawful rationnelletguresé €galement dans un but appro-
process. The present class of case is visibly different. It e. papEsente catjorie d’affaires est visiblement dif-
involves not one but two lawful exercises of power (the ereffite. Il y est question, non pas d'un seul, mais de
promise and the policy change) by the same public deux exereigasxl’de pouvoir (la promesse et le
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authority, with consequences for individuals trapped changement de politique) manéaanfori”publique,
between the two. qui entreént des comsjuences pour les individus
coinds entre les deux.

In ranging over such a vast territory under the En classant un domaine aussi vaste sous la ba-
banner of “fairness”, it is inevitable that sub-classi- eraitle « Equig », il faut rEcessairemerdtablir
fications must be made to differentiate the situa- des soagar&s pour difffencier les cas qui
tions which warrant highly intrusive relief from  justifient uneparation ®S interventionniste de
those which do not. Many of the English cases on  ceux qui ne la justifient pas. De nombeeiises d”
legitimate expectations relied on by the respon-  sions anglaises erar@gxpectativeelgitime,
dents, at the low end, would fit comfortably within  invegs par les inties et siteésa I'extrémité
our principles of procedural fairness. At the high endglre de la gamme, cadreraient bien avec nos
end they represent a level of judicial intervention  principesa¥ pro&durale. Les eisions invo-
in government policy that our courts, to date, have eegujui se situert 'extrémite sugtieure de la
considered inappropriate in the absence of a suc- gaemmgnent d’'un degrd’intervention judi-
cessful challenge under ti@anadian Charter of  ciaire dans la politique gouvernementale que nos
Rights and Freedoms. tribunaux ont jusq& pEsent jug” inappropi” en

'absence de contestation fructueuse fmdur la
Charte canadienne des droits et libertés.

Canadian cases tend to differentiate for analyti- La jurisprudence canadienne temdlifférencier, 28
cal purposes the related concepts of procedural aux fins d’analyse, les notions connexgside '
fairness and the doctrine of legitimate expectation. gafoddle et la #drie de I'expectativeeljitime.
There is, on the one hand, a concern that treating  D’une part, on craint quemsigiquig proc-
procedural fairness as a subset of legitimate expec- durale comme un sous-ensemble d’expectatives
tations may unnecessarily complicate and indeeckgitithes ne complique inutilement et, en fait, ne
inhibit rather than encourage the development of  nuais€évolution des egles tes souples de
the highly flexible rules of procedural fairness: D. edtii@ pro&durale, au lieu de la favoriser: D.
Wright, “Rethinking the Doctrine of Legitimate  Wright, « Rethinking the Doctrine of Legitimate
Expectations in Canadian Administrative Law”  Expectations in Canadian Administrative Law »
(1997), 350sgoode Hall L.J. 139. On the other  (1997), 3Bsgoode Hall L.J. 139. D’autre part, il
hand, there is a countervailing concern that usinga vy a la crainte inverse que le fait d'invoquer le com-
Minister’s prior conduct against him as a launch-  portemengrigot” d’'un ministre pour solliciter
ing pad for substantive relief may strike the wrong  uggaration substantielle ne contriba&tablir
balance between private and public interests, and equilibre erroe”entre les imréts prives et les
blur the role of the court with the role of the Minis-  drifs publics et ‘confondre leale du tribunal
ter. avec celui du ministre.

Under our case law the availability and content Selon notre jurisprudence, la possikild‘invo- 29
of procedural fairness are generally driven by the  quenuié pro&durale et le contenu de cette
nature of the applicant’s interest and the nature of  formequiE dpendent g@féralement de la
the power exercised by the public authority in rela-  nature defintiu demandeur et de la nature du
tion to that interest: Brown and Evasspra, p. 7-  pouvoir exere par I'autori€ publique relativement
13 et seg.; D. J. Mullan, “Confining the Reach of a cet in€rét: Brown et Evansop. cit., p. 7-13 et
Legitimate Expectations’ Case Commer8un-  suiv.; D. J. Mullan, «“Confining the Reach of
shine Coast Parents for French v. School District  Legitimate Expectations” Case Commeruns-

No. 46 (Sunshine Coast)” (1991), 44 Admin. L.R. hine Coast Parents for French v. School Disctrict
245, at p. 248. The doctrine of legitimate expectaNo. 46 (Sunshine Coast) » (1991), 44 Admin. L.R.
tions, on the other hand, looks to ttomduct of the 245, p. 248. Par contre, ladthie de I'expectative
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public authority in the exercise of that pow@id legitime s'attachea”la conduite de ['autorig
. Boniface, supra, at p. 1204) including estab-  publique dans I'exercice de ce powieux(X-
lished practices, conduct or representations thdBoniface, précit, p. 1204) et notamment aux pra-
can be characterized as clear, unambiguous and t&fabes,a la conduite ou aux affirmations
unqualified (Brown and Evansypra, at p. 7-41).  qui peuventtre qualifées de claires, nettes et
The expectations must not conflict with the public  explicites (Brown et Exgngit., p. 7-41). Les
authority’s statutory remit. expectatives ne doivent pas entrer en conflit avec
le mandatégal de I'autori” publique.

The doctrine of legitimate expectations is some- La théorie de I'expectativeeljitime est parfois
times treated as a form of estoppel, but the weight  cemsdiomme une forme deegitlsion, mais
of authority and principle suggests that an appli- il ressort amplement de la jurisprudence, de la doc-
cant who relies on the doctrine of legitimate expec-  trine et des principes que le demandeur qui
tations may show, but does not necessarily have to  invoquesdgighde I'expectativeeljitime peut
show, that he or she was aware of such conduct, or  mais ne doie@assairementediontrer qu'il
that it was relied on with detrimental results. Thisetait au fait de la conduite en cause ou qu'il s'y est
is because the focus is on promoting “regularity, e afiSon @triment. Cela s’explique par le fait que
predictability, and certainty in government’'s deal-  I'accent est mis sur la promotiorATRIETION]
ing with the public™: S. A. de Smith, H. Woolf and  « leagtilarig, [de] la peVvisibilité et [de] la certi-
J. Jowell Judicial Review of Administrative Action  tude des rapports du gouvernement avec le
(5th ed. 1995), at p. 417, to which the editors add,  public»: S. A. de Smith, H. Woolf et J. Jowell,
at p. 426, that insisting on estoppel-type requiredudicial Review of Administrative Action (5¢ éd.
ments would 1995), p. 417, eequoi lesediteurs ajoutenta la
p. 426, quinsister sur l'existence de conditions
semblables ‘celles qui justifient la pclusion

involve unfair discrimination between those who were TRAPUCTION] entraherait une discrimination injuste
and were not aware of the representation and would entre ceux qui connaissaient et ceux qui ignoraient

benefit the well-informed or well-advised. It would also 'existence de laffirmation et avantagerait ceux qui
encourage undesirable administrative practice by to@taient bien informs. Les pratiques administratives
readily relieving decision-makers of the normal conse- malencontreuses seraient aussi esE@mragison de
guences of their actions. la trop grande faititec laquelle lesedideursethap-

peraient aux comsjuences normales de leurs actes.

The High Court of Australia espouses a similar  La Haute Cour d’Australie adopte un point de vue
view: similaire :

But, more importantly, the notion of legitimate expec-  TRADUCTION] Mais, qui plus est, la notion d’expecta-
tation is not dependent upon any principle of estoppel.  égiifie ne repose sur aucun principe decjusion.
Whether the Minister can be estopped in the exercise of La question de savoir si le ministteepenieChe
his discretion is another question; it was not a question d’exercer son pouvatidiis@ire est une autre ques-
raised by the appellant. Legitimate expectation does not tion, qui netfpasuleee par I'appelant. L’expecta-
depend upon the knowledge and state of mind of the #géirie ne dpend pas de la connaissance et de
individual concerned, although such an expectation may etatld’esprit de I'individu conceenbien gqu’elle puisse
arise from the conduct of a public authority towards an ecodler de la conduite d’'une auterfitibliquea’l’egard
individual. . . . d’'un individu . . .

(Haoucher v. Minister for Immigration, Local (Haoucher c. Minister for Immigration, Local
Government and Ethnic Affairs (1990), 19 A.L.D. Government and Ethnic Affairs (1990), 19 A.L.D.
577, per Toohey J., at p. 590) 577, le juge Toohey, p. 590)
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See alsoMinister of Sate for Immigration and  Voir égalementMinister of State for Immigration
Ethnic Affairs v. Teoh (1995), 183 C.L.R. 273 and Ethnic Affairs c. Teoh (1995), 183 C.L.R. 273
(H.C)). (H.C)).

It is difficult at one and the same time thus to |l est difficile de diminuer ainsi les exigences31
lower the bar to the application of the doctrine of ecessairea 'application de la thdrie de I'expec-
legitimate expectation (for good policy reasons) tatdgtime (pour de bonnes raisons de politique
but at the same time to expand greatly its potencyerémgle), tout en augmentant cores@blement la
for overruling the Minister or other public author-  possibilitie cette #0rie permette de renverser
ity on matters of substantive policy. One would lecidion du ministre ou d'une autre auterit’
normally expectmore intrusive forms of relief to  publique sur des questions de politique substan-
be accompanied bynore demanding evidentiary  tielle. On s’attendrait normalemente” qu'une

requirements. forme deeparation plus interventionniste soit
assortie d’'exigencesglus strictes en matre de
preuve.
In Reference re Canada Assistance Plan, Dans leRenvoi relatif au régime d assistance 32

Sopinka J. (citing Old . Boniface, supra) publique du Canada, le juge Sopinka (citant |'agt”
regarded the doctrine of legitimate expectations a¥ieux S-Boniface, précitt) a considié la tféorie
“an extension of the rules of natural justice and de I'expectatgdtifie comme «le prolonge-
procedural fairness” which may afford “a party = ment dglas de justice naturelle et dedlig
affected by the decision of a public official an  prdafale » qui peut donnerakune personne
opportunity to make representations in circum-  taeclpar la dCision d'un fonctionnaire public
stances in which there otherwise would be no such  la possilidit pesenter des observations dans
opportunity” (p. 557 (emphasis added)). In refer-  des circonstancegutrement, elle n’aurait pas
ring to the making of representations, of course, cette possibi(ip. 557 (je souligne)). Il va sans
Sopinka J. was not limiting relief just to represen-  dire que, lorsqu’il @ darpesenter des observa-
tations but intended to include whatever procedu- tions, le juge Sopinka ne limitait pparkion
ral remedies might be appropriate on the facts of a des observations, mais qu'il avait plutinten-
particular case. Procedure is a broad term. The tion d'inclure tagaration proedurale qui
door was shut only against substantive relief. It  pourraiee@ler appropee selon les faits d’'une
seems to me, notwithstanding the respondents’  affaireedorir€ mot « praedure » est large. La
argument, that this conclusion should be affirmed. porteetdaférmée qu’aux eparations substan-
If the Court is to give substantive relief, more tielles. || me semble que, enbdggument des
demanding conditions precedent must be fulfiled  ie8mil y a lieu de confirmer cette conclusion.
than are presently required by the doctrine of legit-  Des conditiczalgiiées plus strictes que celles
imate expectation. die€s actuellement par laethrie de I'expectative
legitime doiventefre remplies pour que la Cour
accorde uneeparation substantielle.

In Reference re Canada Assistance Plan, supra, Dans leRenvoi relatif au Régime d assistance S

Sopinka J. went on to note two further limitations.publique du Canada, précitt, le juge Sopinka
He quoted at p. 558 frorWartineau v. Matsqui  ajoute deux autres restrictions. |l cite)a p. 558,
Institution Disciplinary Board, [1980] 1 S.C.R.  un passage de l&artineau c. Comité de disci-

602. The first limitation was that: “A purely minis- pline de I’ Institution de Matsqui, [1980] 1 R.C.S.
terial decision, on broad grounds of public policy, @ 602. La peesnifestrictionefait la suivante :
will typically afford the individual no procedural  « UneedSion purement administrative, fared
protection, and any attack upon such a decision  sur des metiésagx d’ordre public, n’accor-
will have to be founded upon abuse of discretion”  dera normalement aucune protectesuaiea




34

35

306 MOUNT SINAI HOSPITAL CENTERV. QUEBEC Binnie J. [2001] 2 S.C.R.

(p. 558 (emphasis added)). | will return to the [Iindividu, et une contestation de paegitgod”
notion of “abuse of discretion” below. devra se fonder sur un abus de pouvodtidiscr”

naire » (p. 558 (je souligne)). Je reviendrai plus
loin & la notion d'« abus de pouvoir diston-
naire ».

The second limitation was that “public bodies La seconde restriction veut qu'« on ne [puisse]
exercising legislative functions may not be amena-  soumattee surveillance judiciaire les organis-

ble to judicial supervision” (p. 558 (emphasis mes publics qui exercent des fonctions de nature

added)). Reference re Canada Assistance Plan  legislative » (p. 558 (je souligne)). IRenvoi rela-
dealt with the application of the doctrine of legiti- tif au Régime d'assistance publique du Canada
mate expectations to Parliament where the need for  portait sur I'application @erie e I'expecta-
judicial restraint is obvious. There may be diffi- tiwgifime au dégislateur dans les cas & rete-
culty in other contexts in distinguishing when the  nue judiciaire s'impose clairement. Htpedif-
legislative exception applies and where it does not,  ficile, dans d'autres contextesgtetmirdr
as debated in the Federal Court of Appeal in quand I'exceptigisldtive s'applique et quand
Apotex Inc. v. Canada (Attorney General), [2000]  elle ne s’applique pas, comme cektéacEbattu en
4 F.C. 264, especially Evans J.A. at para. &5 Cour d’appel éderale dans I'affairé\potex Inc. c.
seg. That issue remains open for another day. Canada (Procureur général), [2000] 4 C.F. 264,
notamment dans les motifs du juge Evans, aux
par. 105 et suiv. Cette question rest&ancher.

In affirming that the doctrine of legitimate En confirmant que la #orie de I'expectative
expectations is limited to procedural relief, it must egitime est restreinta [a €paration proedurale,
be acknowledged that in some cases it is difficult il faut reatrenqlr’il est parfois difficile de dif-
to distinguish the procedural from the substantive.erericier ce qui est de nature mdafale et ce qui
In Bendahmane v. Canada, supra, for example, a  est de nature substantielle. Par exempleBdans
majority of the Federal Court of Appeal considereddahmane c. Canada, précité, les juges majoritaires
the applicant's claim to the benefit of a refugee  de la Cour d'appéidie ont consielé comme
backlog reduction program to be procedural (p. 33gtant de nature predurale la demande ggénge
whereas the dissenting judge considered the par leer@guen vue deépéficier d’'un pro-
claimed relief to be substantive (p. 25). A similarly  gramme efiuction de l'areré des revendica-
close call was made i@anada (Attorney General)  tions du statut deefUgié (p. 33), alors que le juge
v. Canada (Commissioner of the Inquiry on the  dissident estimait que l@paration demared’€tait
Blood System), [1996] 3 F.C. 259 (T.D.). Anundue  de nature substantielle (p. 25). Brisiah tout
focus on formal classification and categorization  aussesese® rendue dan€anada (Procureur
of powers at the expense of broad principles flexigénéral) c. Canada (Commissaire de I’ enquéte sur
bly applied may do a disservice here. The inquiryl’ approvisionnement en sang au Canada), [1996] 3
is better framed in terms of the underlying princi-  C.F. 259 ifist.). L’insistance trop grande sur
ple mentioned earlier, namely that broad public  une qualification et uegocaiation formelles
policy is pre-eminently for the Minister to deter-  des pouvoirs apeds d’'une application souple
mine, not the courts. des principesngfaux peutefre nuisible en l'es-

pece. Il vaut mieux poser la question sous l'angle
du principe sous-jacent mentianpigécddemment,

a savoir que Bfablissement des politiguegrg-
rales d'in€rét public reéve d'abord et avant tout
du ministre et non pas des tribunaux.
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The classification of relief as “substantive” how- La qualification de la eparation commetant 36

ever should be made in light of the principled basis  « de nature substantielle etrdoéfféctee en
for its exclusion rather than as a matter of form.  fonction des fondements de principe sur lesquels
Where, as inBendahmane v. Canada, relief can  reposent son exclusion pluijue détre trai€e
reasonably be characterized as procedural in light comme une question de forme. Lorsque, comme
of the underlying principle of deference on matters  danset &eidahmane c. Canada, la paration
of substantive policy, then generally speaking it  peut raisonnablestrenialifée de proedurale
should be. compte tenu du principe de retenue applicable aux
guestions de politiqgue substantielle, il yexgyale-
ment lieu de la qualifier ainsi.

It follows from the foregoing that decisions of |l s’ensuit que la jurisprudence des tribunaux’
the English courts and other courts that give effect  anglais et d’autres tribetrangers qui donne
to substantive legitimate expectations must be read  edfeine expectativetjitimesur le plan du fond
with due regard to the differences in Canadian law. etoit interpettea la lumere des dirences en

droit canadien.

In this case, as stated earlier, the Minister's En I'esgece, comme nous 'avons vu, laaiSion 38
decision will be set aside through the application  du ministre sera eenmpadf I'application des
of the ordinary rules of procedural fairness. Thereeglas ordinaires dedtjui€ pro&durale. Il n'est
is no need to expand either the availability or con-  pesessaire @largir la possibilg” d’invoquer
tent of procedural fairness because of the conductequi€ pro&durale ou le contenu de cette forme
of successive Ministers which amounts, in this eqiii® en raison du comportement de ministres
respect, only to an aggravating circumstance. etasit suce® qui, a cet €gard, ne constitue
There is, in short, no need to resort to the doctrine  qu’une circonstance aggravante. Bref, il n'est pas
of legitimate expectations to achieve procedural ecassaire de recousdrla théorie de I'expectative
relief and, as explained, substantive relief is notegitime pour obtenir uneeparation proedurale
available under this doctrine. et, comme je l'ai exm@igceétte thorie ne permet

pas d'obtenir uneeparation substantielle.

D. Promissory Estoppel D. La préclusion promissoire (promissory estop-
pel)

The Quebec Court of Appeal concluded ([1998] La Cour d’appel du Qabec a conclu ([1998] 39
R.J.Q. 2707) that while the Minister was not R.J.Q. 2707) qemensi le ministre efait pas
required by the doctrine of legitimate expectations  tenudierdf le permis modié en vertu de la
to issue the modified permit, he was estopped by eorih”de I'expectativeeljitime, ses affirmations
his earlier representations and conduct from refus- et son comportememn¢uaat!’emgthaient de
ing to do so. The evidence here went well beyond  refuser de le faire. La preuve erektsip plus
what is necessary to establish legitimate expecta-  que suffisantetpblir I'existence d’une expec-
tions. In determining that an estoppel remedy was  tagigitifie. En écidant que la eclusion pou-
available, Robert J.A. relied omter alia, Transs  vait étre invogee, le juge Robert s'est fomd”
port Lessard, supra, and Aurchem, supra. Refer-  notamment sur lesedSionsTransport Lessard et
ence should also be made Bawolak v. Exroy  Aurchem, précitées. Il y a aussi lieu de mentionner
ResourcesLtd., [1993] R.D.J. 192 (C.A.), and D. J.  I'affaiBawolak c. Exroy Resources Ltd., [1993]

Mullan, “Canada Assistance Plan — Denying R.D.J. 192 (C.A)), et l'article de D. J. Mullan, inti-
Legitimate Expectation a Fair Start?” (1993), 7 etulCanada Assistance Plan — Denying Legiti-
Admin. L.R. (2d) 269, at p. 290. Robert J.A. noted = mate Expectation a Fair Start? » (1993), 7 Admin.
that the question whether estoppel is available L.R. (2d) 269, p. 290. Le juge Robert asoulign”
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against a Minister of the Crown was left open by  que la question de la passiiitoquer la pe-
this Court inComeau’s Sea Foods Ltd. v. Canada  clusion contre un ministre et& laisge en suspens
(Minister of Fisheries and Oceans), [1997] 1  par notre Cour dans I'atrComeau’s Sea Foods
S.C.R. 12, per Major J., at para. 57. See also P.Ltd. ¢c. Canada (Ministre des Péches et des
McDonald, “Contradictory Government Action: Océans), [1997] 1 R.C.S. 12, le juge Major,
Estoppel of Statutory Authorities” (1979), 17  par.57. \émgalement P. McDonald, « Contradic-

Osgoode Hall L.J. 160, at pp. 180-81. tory Government Action: Estoppel of Statutory
Authorities » (1979), 170sgoode Hall L.J. 160,
p. 180-181.

| agree with Robert J.A. that estoppel may be Je suis d’accord avec le juge Robert pour dire

available against a public authority, including a  que, dans certains cas particuliersclisi@n’
Minister, in narrow circumstances. The interesting g invoqee contre une autogitpublique, y
analysis of McDonaldsupra, illustrates the variety ~ compris un ministre. L’analyseeriessante de
of circumstances in which the issue has arisen, and  McDdbpeldit., illustre les diférentes circons-
the variegated responses given by the courts. A  tances dans lesquelles la questiores’eshgos”
form of estoppel was applied not only by the que les diverspsnses dora€s par les tribu-
Quebec Court of Appeal ifransport Lessard,  naux. Une forme de eclusion aefté applig&e non
supra, but by the Ontario Court of Appeal Re  seulement par la Cour d'appel du €pec dans
Multi-Malls Inc. and Minister of Transportation  Transport Lessard, précité, mais aussi par la Cour
and Communications (1976), 14 O.R. (2d) 49, and  d’appel de I'Ontario deadiulti-Malls Inc. and
by this Court (albeit against a municipality) in Minister of Transportation and Communications
Kenora (Town) Hydro Electric Commission v.  (1976), 14 O.R. (2d) 49, et par notre Cour
Vacationland Dairy Co-operative Ltd., [1994] 1  (quoique contre une municipaj)itdansCommis-
S.C.R. 80Reference has already been made to theion hydro-&8lectrique de Kenora (Ville) c. Vaca-
Aurchem decision of Strayer J. in the Federaltionland Dairy Co-operative Ltd., [1994] 1 R.C.S.
Court, Trial Division, that estopped a mining .80a déja é# question de laeatision rendue
recorder from refusing to register claims. There are  danchem par le juge Strayer, de la Section de
several pertinent decisions in Britain, many of premiinstance de la Cowedrale, qui a inter-
them authored by Lord Denning, that inclURab-  dit & un registraire minier de refuser d'enregistrer
ertson v. Minister of Pensions, [1949] 1 K.B. 227, des concessions. Plusieuegigidns pertinentes
at p. 231, and.ever Finance Ltd. v. Westminster ~ ont ét& rendues en Grande-Bretagne, dont de nom-
(City) London Borough Council, [1971] 1 Q.B. 222  breuses oe# ‘rendues par lord Denning, notam-
(C.A), but alsoNorth Western Gas Board v. = mentRobertson c. Minister of Pensions, [1949] 1
Manchester Corp., [1963] 3 All E.R. 442 (C.A), K.B. 227, p. 231, dtever Finance Ltd. c.
per Sellers L.J. at p. 451. Westminster (City) London Borough Council,

[1971] 1 Q.B. 222 (C.A), mais aussiorth

Western Gas Board c. Manchester Corp., [1963] 3

All E.R. 442 (C.A)), le lord juge Sellers, p. 451.

In the more recent English cases estoppel too Dans les dtisions anglaises plugaéntes, la
has been swallowed up under the general headingeclysion a egalementef intgee dans la
of fairness; se€oughlan, supra, at para. 80: rubriqueegérale de Equig; voir Coughlan, pré-

cité, par. 80:

As Lord Donaldson MR said iRV ITC, ex p TSW (6 [TRADUCTION] Comme le mdfe des oles lord
February 1992, unreported): “The test in public law is Donaldson l'a dit BaosITC, ex p TSW (5 février
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fairness, not an adaptation of the law of contract or 1992) (nonepubk’Le criere applicable en droit
estoppel”. public est €quig, et non pas une adaptation du droit
des contrats ou la @clusion ».

It is to be emphasized that the requirements of |l faut souligner que les conditions d’application42
estoppel go well beyond the requirements of the  dedalysion vont bien au-delde celles de la
doctrine of legitimate expectations. As mentioned, eoti€ de I'expectativeeljitime. Comme je l'ai
the doctrine of legitimate expectations does not  mendipiinh’'est pas (absolumentlecéssaire,
necessarily, though it may, involve personal dans le cas de l'expectamgmé€, que le
knowledge by the applicant of the conduct of the  demandeur ait eu une connaissance personnelle de
public authority as well as reliance and detriment.  la conduite de I'aytqritil s’y soit fié, et cea’
Estoppel clearly elevates the evidentiary require-  sefridént. Par contre, le demandeur qui
ments that must be met by an applicant. invoque &lpsion doit nettement satisfaiee °

des exigences plus strictes en exaite preuve.

In the United States (where administrative law Aux Etats-Unis (a'le droit administratif est for- 43
is heavily influenced by the due process clause in  tement influpacla clause d'applicatioeg-
the Constitution) the courts have shown reluctanceere life la loi figurant dans la Constitution), les tri-
to hold government estopped. There are policy rea-  bunesitehta’ permettre que la @clusion soit
sons for this as well as legal reasons: ima@gontre le gouvernement, et ce, tant pour

des raisons de politiquesgrale que pour des rai-
sons d’ordre juridique :

The federal government implements hundreds of TRADUCTION] Le gouvernementef®ral met en ceuvre
extraordinarily complicated regulatory and benefit pro- des centaines de programmezgedeemtation et de
grams. Millions of civil servants give advice to citizens prestationsemanmient complexes. Des millions de
daily concerning their rights and duties under these pro- fonctionnaires renseignent quotidiennement des citoyens
grams. Erroneous advice is both inevitable and com- au sujet de leurs droits et obligations en vertu de ces
monplace. The Internal Revenue Service (IRS) provides programmes. Les renseignemezgssentania fois
a good illustration. It is one of the federal agencies that evitables et habituels. L'Internal Revenue Service
is most respected for its competence. Yet, each year the (IRS) est un bon exemple de cette situation. Il compte
General Accounting Office (GAO) conducts a study of parmi les organisdésafix les plus respast’en rai-
the taxpayer advice provided by IRS, and each year that son de sateooep Pourtant, chaque aenle Gen-
study shows that IRS gives erroneous advice in some- eral Accounting Office (G&@)uméetude des ren-
where between 10 and 20 percent of all cases. Some tax- seignements fournis par I'IRS aux contribuables et,
payers are injured by reliance on IRS’ advice, but mil- chaqueeametteefude @montre que I'IRS donne des
lions of taxpayers are benefited by its availability. renseignementsesroans une proportion de 4®0
pour 100 des cas. Certains contribuables subissent un
préjudice en se fiant aux renseignementsisede I'IRS,
mais des millions de contribuables profitent de la dispo-
nibilite de cet organisme.

(K. C. Davis and R. J. Pierce JAdministrative (K. C. Davis et R. J. Pierce JAdministrative Law
Law Treatise (3rd ed. 1994), vol. 2, at pp. 229-30) Treatise (3¢ &€d. 1994), vol. 2, p. 229-230)

Decisions in which the U.S. Supreme Court has La Cour supeme desEtats-Unis a cependant #4
however refused to rule out public law estoppel refdgcarter engrement la mclusion en droit
entirely (at least in theory) includeffice of Per-  public (du moins en #0rie), notamment dans les
sonnel Management v. Richmond, 496 U.S. 414  aet5 Office of Personnel Management c¢. Rich-
(1990), at p. 423, andUnited States v. Penn- mond, 496 U.S. 414 (1990), p. 423, &inited
sylvania Industrial Chemical Corp., 411 U.S. 655 Sates c. Pennsylvania Industrial Chemical Corp.,
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(1973). Circuit courts which have allowed estoppel 411 U.S. 655 (1973).eLdmited Sates c.
against the government in exceptional circum-Asmar, 827 F.2d 907 (3rd Cir. 1987), p. 911, note
stances are referred to inited Sates v. Asmar, 4, énunere des dCisions o des cours de circuit

827 F.2d 907 (3rd Cir. 1987), at p. 911, note 4.  ont permis questdupion soit invogeé contre
Professors Davis and Piercaypra, suggest at le gouvernement dans des circonstances exception-
p. 231 that a successful claim for equitable estop-  nelles. Les professeurs Davis etopienite,

pel in the United States would have to involve at  indiquetd, p. 231, que pour invoquer avec suc-
least the following characteristics: “(1) unequivo- esda peclusion erequity aux Etats-Unis, il faug’

cal advice from an unusually authoritative source;  tout le mansodfrer ce qui suit TRADUCTION]

(2) reasonable reliance on that advice by an indi-  « (1) un renseignemesgquivoque &% donr
vidual; (3) extreme harm resulting from that reli-  par une aetaonivabituelle; (2) un individu s’'est
ance; and (4) gross injustice to the individual in e rfiisonnablemerat Ce renseignement; (3) l'indi-
the absence of judicial estoppel”. vidu en cause a, de ce fait, subiejdipe

extréme; (4) une injustice flagrante sera @&’
I'individu si le tribunal ne retient pas lagmiusion
invoguée ».

In this case Robert J.A. adopted the private law En I'espece, le juge Robert a adedt dfinition
definition of promissory estoppel provided by de droit erié la peclusion promissoirep(o-
Sopinka J. inMaracle v. Travellers Indemnity Co.  missory estoppel) fournie par le juge Sopinka dans
of Canada, [1991] 2 S.C.R. 50, at p. 57: 'atr'Maracle c. Travellers Indemnity Co. of

Canada, [1991] 2 R.C.S. 50, p. 57

The principles of promissory estoppel are well set- Les principes de l'irrecewdbititEe sur une pro-
tled. The party relying on the doctrine must establish megsemissory estoppel] sont bien etablis. |l
that the other party has, [1] by words or conduct, made a incartdopartie qui invoque cette exceptioetdblir

promise or assurance [2] which was intended to affect que l'autre partie a, [1] par ses paroles ou sa conduite,

their legal relationship and to be acted on. Furthermore, fait une promesse ewdenmssurance [2] destes
the representee must establish that, [3] in reliance on the modifier leurs rapports juridiques a&tincitera I'ac-

representation, [4] he acted on it or in some way complissement de certains actes. De plus, le destinataire

changed his position. . des dclarations doit prouver que, [3] sur la foi de cel-
les-ci, [4] il a pris une mesure quelconque ou a de
guelgue mardre chang’sa position. . .

[TIhe promise must be unambiguous but could be [L]a promessetdeindnequivoque, mais [.. .] elle
inferred from circumstances. peut s&énér des circonstances.

If this were a private law case | would agree that Si la pEsente affaire relevait du droit peivje
the elements of promissory estoppel are present.  conviendrais gléniests de la pclusion pro-
The evidence goes well beyond what is necessary  missoire ssent®. La preuve est plus que suf-
to trigger procedural fairness or the doctrine of fisante pour que s’appleed pro€durale ou
legitimate expectations. Successive Ministers leotl® de I'expectativeeljitime. Lorsque les
made clear and specific representations that were  ministres qui se s@uk suucfait des affirma-
intended to be acted on, and were in fact acted tions claireseeg®, ils entendaient que les
upon by the respondents. Ministers encouraged the datagissent en cagrplience et c’est ce que ces
new mix of short and long-term care beds which  derniers ont fait. Ces ministres ont emdaurag’
they knew would impact the legal relationship, i.e.,  nouvelle combinaison de lits de coegestide
the respondents’ compliance with the existing per-  lits de longueedem” sachant qu’elle aurait un
mit, and the resulting need for permit modifica-  effet sur les rapports juridigwsas/oir le respect
tions. Assurances were given with respect to the  du permis existant par lessistitel rCessi’
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issuance of a modified permit. If the Minister is  sadpsente de modifier le permis. Des assurances
allowed to reverse his promise of a modified per- aétdon®es quana la d&livrance d’'un permis
mit after the respondents had made changes to  rao8ifion permet au ministre de revenir sur sa
their hospital operations, including the fund-rais-  promesseetierel’ un permis modié’apes que
ing campaign and the move to Montreal, the les iesimient chargles activiés de leur bpital
respondents say they would have acted on the Min- et qu’ils aient notammentegifiectumpagne de
ister’'s promises to their detriment. financement et dendliagement "Montgal, les
intimés affirment qu’ils auront agia leur dtri-
ment, sur la foi des promesses du ministre.

However this is not a private law case. Public Toutefois, I'affaire ne reive pas du droit prav” 47
law estoppel clearly requires an appreciation of the  kalpsion en droit public exige clairement que
legislative intent embodied in the power whose [I'atedmine l'intention que leejislateur avait
exercise is sought to be estopped. The legislationis  emremfle pouvoir dont on cherclaeempg-
paramount. Circumstances that might otherwise  cher I'exercice. La loi estmsupDes circons-
create an estoppel may have to yield to an overrid-  tances qui pourraient par ailleurs doranéat lieu °
ing public interest expressed in the legislative text. eclusion peuvent devoieder le pas un ingrét
As stated ir. Ann’'s Island Shooting and Fishing  public p€pondrant exprin’dans le textesfisla-
Club Ltd. v. The King, [1950] S.C.R. 211per tif. Comme le juge Rand I'a affirexdans I'aret S.
Rand J., at p. 220: “there can be no estoppel in thénn’s Island Shooting and Fishing Club Ltd. c.
face of an express provision of a statute” (emphaThe King, [1950] R.C.S. 211, p. 220 TRADUC-
sis added). See alsbhe King v. Dominion of  TION] « il ne peut pas y avoir pclusion facea une
Canada Postage Samp Vending Co., [1930] disposition explicite d’une loi » (je souligne). Voir
S.C.R. 500. egalementThe King c. Dominion of Canada Pos-

tage Stamp Vending Co., [1930] R.C.S. 500.

Here the Minister is mandated in broad terms to En I'espece, le ministre est manda€n termes 48

act in the public interest, and if the public interest  larges pour agir dare@timblic, et s'il juge
as he defines it is opposed to the award of the  qu'il est contrdietérét public de dlivrer le
modified permit, then | do not think a court should  permis medi& tribunal ne doit pas, selon moi,
estop the Minister from doing what he considersto  l'ecmgt de faire ce qu'il congdE €tre son
be his duty. What is at issue is not so much the  devoir. Ce qui est en cause n'est pas tant le pou-
Minister’s ability to change policies but the fate of  voir du ministre de modifier ses politiques que le
individuals caught in the transition between suc-  sort des individus aux prises avec une suite de
cessive and inconsistent ministerial decisions onecigidns ministfielles contradictoires sur le
the same subject. As a matter of statutory interpre- emensujet. Sur le plan de l'integbtation Egisla-
tation, it seems clear from the broad test of s. 138  tive, il semble ressortir dte agtréral de
(“the public interest”) that the legislature intended  I'art. 138 («diifit'public ») que ledgislateur a
the Minister, not the courts, to determine the  voulu que ce soit le ministre, et non pas les tribu-
appropriate transitional arrangements from the old  naux,ajarmine les mesures transitoireces-
policy (which welcomed a mix of 57 long-term  saires pour passer de I'ancienne politique (autori-
care beds and 50 short-term care beds) to the new  sant une combinaison de 57 lits de leage dur’
policy (50 short-term care beds would only be wel-  de 50 lits de courge)duta nouvelle politique
come if accompanied by enhanced diagnostic and  (selon laquelle les 50 lits de coeeenelur”
treatment services in addition to the existing oper-  seraient permis quetatilist assortis de services
ating room, laboratories and radiology facilities). de diagnostic et de traitemeliw@snen plus de

la salle d’oration, des laboratoires et des installa-

tions de radiologie &ja en place).
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| mentioned at the outset that the wording of the J'ai mentione, au @part, que le libed"du pou-
particular statutory power in question and who  voir particulier e@npar la loi et I'ident#” de
wields it (a Minister) is important. The cases that  celui qui I'exerce (un ministre) soptédesnts
are relied upon by the respondents generally deal  importants. Dereggiérale, la jurisprudence
with lesser powers or a narrower discretion at a  ineegpar les intie$ a traita’ des pouvoirs
lower level of officialdom. InTransport Lessard, = moindres oua” un pouvoir dis@tionnaire plus
supra, the issue was the interpretation of a sales  dimitin niveau administratif moiree\é. L'ar-
tax provision in relation to the bulk sale of truck- et iransport Lessard, précité, portait sur l'inter-
ing equipment (and estoppel was applied despite etafion d’'une disposition relativa fa taxe de
the caution expressed by this CourtGranger v.  vente applicable la vente en bloc de negiél de
Canada (Canada Employment and Immigration  camionnage (et la pclusion aet appliq&e en
Commission), [1989] 1 S.C.R. 141, aff'g [1986] 3 egit de la mise en garde de notre Cour danam-
F.C. 70 (C.A)). The issue ifRe Multi-Malls, ger c. Canada (Commission de I'Emploi et de
supra, was a Minister's procedural decision tol'lmmigration du Canada), [1989] 1 R.C.S. 141,
decline to refer a planning document to the Ontario  confirmant [1986] 3 C.F. 70 (C.A.)). Daes I'arr”
Municipal Board for review. IPAurchem, supra,  Re Multi-Malls, précitg, le litige portait sur laeti-
the issue was the refusal of a mining recorder to  sion de natuedpratg d’un ministre de refuser
register certain mining claims because of defects  de soumettre un document de plardgficatian °
of form. Strayer J. emphasized that the intended  men de la Commission des affaires municipales de
effect of his order was not to impede changes in  I'Ontario. Dansdsidh Aurchem, précite, il
policy but to protect people caught in the transitionetait’question du refus d’un registraire minier d’en-
from a relaxed regime to a more strict regime. The  registrer certaines concessi@rssn@ni raison
regulatory requirements were matters of form not de vices de forme. Le juge Strayer sespugign”
substance and the statute itself contemplated the  son ordonnance visait nanepgacher les
possibility of waiver. In none of these cases was changements de politique, matisa ghuoEger
the statutory power of decision framed in broad les personnes prises dans la transitiegidien r’
policy terms comparable to s. 138 of the legislation  soajple Egime plus strict. Les exigencesyté-
at issue here. mentaires relevaient de la forme et non pas du
fond, et la loi elle-rafne pevoyait la possibilé"de
renoncera’ leur application. Dans aucune de ces
affaires, la dispositiorelislative coréfant le pou-
voir décisionnel nétait-elle Edigge de mamire
aussi large que I'art. 138 de la loi dont il est ques-
tion en l'esgce.

The appellant also complains that the Quebec L'appelant reproche ausaila Cour d'appel du
Court of Appeal in this case used estoppel as a eb@u’d’avoir, en lI'esgre, utili€ la peclusion
sword rather than a shield, but (asdurchem) this  comme uneepée plubt que comme un bouclier,
could be rationalized merely as having precluded  mais (commeAdaci®em) cette mesure pourrait
the Minister from relying on factors that he was, in  se justifier simplement par le fait qu’elleea emp”
all the circumstances, estopped from taking into e lehiministre de se fonder sur d#géments qu'il
consideration. ne pouvait, dans aucun cas, prendre en emisid”

tion.

There is a public law dimension to the law of La régle de la mélusion comporte un aspect de
estoppel which must be sensitive to the factual and  droit public qui doit tenir compte du contexte fac-
legal context. Here the primary considerations are  tuel et juridique. Erd&sles principales consi-
the wording of s. 138 and the status of the decisioneratibns sont le libedl'de I'art. 138 et le statut du
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maker. Estoppel is, in my view, not available on ecideur. J'estime que, d'a® les faits de la pf’
the facts of this case in the way in which it was  sente affaireeldysion ne peut pastre appli-
applied by the Quebec Court of Appeal. eguéomme I'a fait la Cour d'appel du €h€c.

E. The Minister’s Decision Amounted to an Abuse  E. La décision du ministre équivalait a un abus de
of Discretion pouvoir discrétionnaire

The final issue is whether the Minister's deci- La dernére question qui se pose est de savoir s?
sion was patently unreasonable in light of all the daisglon du ministrestait manifestementedai-
circumstances. This issue goes to the substance of  sonnable compte tenu de I'ensemble des circons-
the decision as opposed to the process by which it  tances. Cette question touche au foratide la d”
was reached. The respondents place weight in par-  sioot gju¥ la facon dont celle-ci @&t prise.
ticular on five factors: (i) the view of the public  Les insm'mettent l'accent sur cinq facteurs
interest that the Minister and his predecessors notamment: (i) la conception eétl'ntblic
espoused to the respondents up to October 3, 1991, que le ministre edsessgEUrs ont pareg’
namely that the mix of facilities offered by the avec les iaifusqu’au 3 octobre 1994,savoir
Center in Montreal would be in the public interest;  que la combinaison d’installations offerte par le
(i) representations by the Minister and reliance  CeatMontgal serait dans l'iet&t public; (i)
and detriment on the part of the respondents; (iii)  les affirmations du ministre, le fait que les intim”
the failure of the Minister to give a rational public s’y soieesfiét cea leur dtriment; (iii)) I'omis-
interest justification for reneging on an otherwise  sion du ministre de donner une justification ration-
lawful result; (iv) the Minister’s failure to take into  nelle faed'sur I'in€rét public pour revenir sur
consideration the impact of his sudden reversal on  une mesure par ailleurs canfardog {iv) le
the respondents’ interest; and (v) in the circum- efadf du ministre de prendre en coesation
stances, the patent unreasonableness of the result- I'effet de son revirement soudain d’opinion sur
ing decision of October 3, 1991. In other words, gt des intings; (v) dans les circonstances, le
the facts which gave rise to the arguments about  exeachanifestementedaisonnable de laedi-
procedural fairness, legitimate expectations and  sionesulesite du 3 octobre 1991. En d’autres
estoppel are recycled in the abuse of discretion termes, les fiitsgine des arguments concer-
analysis. nant Eguie pro&durale, I'expectativeeljitime et

la préclusion sont repris dans I'analyse de I'abus
de pouvoir dis@tionnaire.

| mentioned earlier the “abuse of discretion” J'ai déja mentione’ I'exception de « I'abus de °3

exception to the customary deference paid to min-  pouvoir efisoriaire »a’ la retenue dont fait
isterial decision making as noted by Dickson J. in  habituellement 'objet la prisect#ods minis-
Martineau v. Matsqui, supra, and reported by etielles, que le juge Dickson souligne dans un pas-
Sopinka J. inReference re Canada Assistance sage de l'aef Martineau c. Matsqui, précit,
Plan, supra. Their concern was with procedural repris par le juge Sopinka dé&enei relatif au
fairness. However, the English courts have londrégime d assistance publique du Canada, précité.
extended “abuse of discretion” to substantive deci- Les deux juges se souciai@tuie proedu-
sion making which they callWednesbury unrea-  rale. Toutefois, les tribunaux anglais appliquent
sonableness” afteAssociated Provincial Picture  depuis longtemps I'« abus de pouvoir detin-
Houses, Ltd. v. Wednesbury Corp., [1948] 1 K.B.  naire »a la prise de eCisions de fond, ce qu'ils
223 (C.A)). TheWednesbury case was cited with  appellent « le cagaet@raisonnable d&Vednes-
approval inBaker v. Canada, supra, at para. 53. bury», d’apes l'arét Associated Provincial Pic-
See generally H. W. MacLauchlan, “Transformingture Houses, Ltd. c. Wednesbury Corp., [1948] 1
Administrative Law: The Didactic Role of the K.B. 223 (C.A.). L&trWednesbury a ét cité
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Supreme Court of Canada” (2001), 8an. Bar avec approbation dansBaker c. Canada,

Rev. 281, at p. 28%t seq. précite, par. 53. Voir, de masieé gnrérale, H. W.
MacLauchlan, « Transforming Administrative
Law : The Didactic Role of the Supreme Court of
Canada » (2001), 8R. du B. can. 281, p. 285 et
Suiv.

Baker v. Canada established that the review for  L'arrét Baker c. Canada a établi que la norme
abuse of discretion may in principle range from de odeten matte d’abus de pouvoir dissr’
correctness through unreasonableness to patent tionnaire peut en principe aller de la norme de la
unreasonableness. The result, as noted by Profesecisiai correcte, en passant par celle du camact’
sor D. J. Mullan inAdministrative Law, supra, at  dgraisonnable, jusga’la norme du caraate mani-
p. 108, was to provide “an overarching or unifying  festemearaidonnable. Comme I'a expligue
theory for review of the substantive decisions of  professeur D. J. Mullan Ademsistrative Law,
all manner of statutory and prerogative decisiorop. cit., p. 108, il en @5ulte TRADUCTION] « une
makers”. The unified approach was to some extent eorth” ggrérale ou unificatrice de cowole des
anticipated by earlier decisions in relation to the ecigions de fond prises par touecitieur qui
exercise of ministerial discretion by the British  exerce urmgggative ou un pouvoir coerE par
Columbia Court of Appeal iMacMillan Bloedel la loi ». La méthode unifte aeté pEvue jusqua’
Ltd. v. Minister of Forests of British Columbia,  un certain point dans les ats anttieurs relatifa
[1984] 3 W.W.R. 270,per Macfarlane J.A., at  I'exercice du pouvoir disttohnaire d’'un ministre
p. 282, and by the Federal Court of Appeal in qui et fendus par la Cour dappel de la
Lazarov v. Secretary of Sate of Canada, [1973]  Colombie-Britannique dand#/acMillan Bloedel
F.C. 927 per Thurlow J.A., at pp. 938-39. See alsoLtd. c. Minister of Forests of British Columbia,

Re Stora Kopparbergs Bergslags Aktiebolag and  [1984] 3 W.W.R. 270, le juge Macfarlane, p. 282,

Nova Scotia Woodlot Owners Association (1975), et par la Cour d’appeddérale dans I'agtLazarov

61 D.L.R. (3d) 97 (N.S.C.A), andcCanadian c. Secrétaired’ Etat du Canada, [1973] C.F. 927, le

National Railway Co. v. Fraser-Fort George juge Thurlow, p. 938-939. VoggalemenRe Stora

(Regional District) (1996), 140 D.L.R. (4th) 23 Kopparbergs Bergslags Aktiebolag and Nova Sco-

(B.C.C.A). tia Woodlot Owners Association (1975), 61
D.L.R. (3d) 97 (C.ANE.), etCanadian National
Railway Co. c. Fraser-Fort George (Regional Dis-
trict) (1996), 140 D.L.R. (4th) 23 (C.A.C.-B.).

In Baker v. Canada itself, L’'Heureux-Dule” J., Dans l'arét Baker c. Canada lui-méme, le juge
speaking for the Court, concluded, at para. 62, that L'HeureweDslgxprimant au nom de notre
the appropriate standard of review in that case was  Cour, a conclu, au par. 62, que la norme de con-
reasonablenessmpliciter. That conclusion must dté appropie dans cette affairetdit celle de la
be seen in light of the special facts. The appellant,ecisibn raisonnablampliciter. Il faut interpeter
Mavis Baker, a woman with Canadian-born depen-  cette conclasianumere des faits particuliers.
dent children, was ordered deported. She then  Une mesure d'expuksioprisé contre I'appe-
applied for an exemption based on humanitarian lante, Mavis Bakeg,dienfanta charge @$ au
and compassionate considerations under s. 114(2) Canada. Elle a alorseddigmadlisperee de
of the Immigration Act, R.S.C. 1985, c. I-2, from  faire sa demandeeatideénce permanente de I'ex-
the requirement that an application for permanenterietit du Canada, pour des raisons d’ordre huma-
residence must be made from outside of Canada. nitaire, carf@nt’au par. 114(2) de lai sur
This application was supported by letters indicatd’immigration, L.R.C. 1985, ch. I-2. Sa demande
ing concern about the availability of medical treat-etait appuge de lettres exprimant des ingfuides



[2001] 2 R.C.S. CENTRE HOSPITALIER MONT-SINA C. QUEBEC Le juge Binnie 315

ment in her country of origin and the effect of her  quala possibilié” d’obtenir un traitement eafi-

possible departure on her Canadian-born children.  cal dans son pays d’origine atlgdff@ttde son

Her application was refused on the ground that epadteventuel sur ses enfantesnau Canada. Sa

there were insufficient humanitarian and compas-  demamde r@jé€e pour le motif qu'il n'y avait

sionate reasons to warrant processing the applica-  pas suffisamment de raisons humanitaires pour jus-
tion in Canada. While the decision was made in tifier de traiter sa demande au Canada. Bien que

the name of the Minister of Citizenship and Immi-  ce#eision aiteté prise au nom du ministre de la
gration, it was found as a fact that the decision had  Citoyereteté I'lmmigration, il &t tenu pour
been made under delegated authority by an immi-  acquis quesildtait de I'exercice d’'un pouvoir

gration officer whose notes were accepted as aelégE par un agent d’'immigration dont les notes
written memorandum of the reasons for decision efht consigéiées comme document constatant
(para. 44). The immigration officer operated within  les motifs deexdsidn (par. 44). L'agent d'im-
guidelines laid down by the Minister. His mandate  migration avait agi dans le cadre des dietatives ~
was to apply those guidelines, which required him  blies par le ministre. Son mandat cenajgpéi

to quer ces directives selon lesquelles il devait

be alert to possible humanitarian grounds, [to] consideetre conscient des consi@tions humanitaires possibles,

the hardship that a negative decision would impose upon [...] tenir compte des dfiguitine dcision @fa-

the claimant or close family members, and [to] consider  vorable imposerait au demandeur ou aux membres de sa

as an important factor the connections between family famille proche, et [...] @ems@bmme un facteur

members. (para. 72) important les liens entre les membres d'une famille.
(par. 72)

It was alleged that the immigration officer, who Kkt alégle que I'agent d'immigration, qutait

was required to operate within the four corners of  tenu d'agir dans le cadre des directives, avait viol’

the guidelines, had violated the express rules laid €dges explicitegtablies par son propre minis-

down by his own Minister. In these somewhat unu-  tre. Dans ces circonstances quelque peu inhabi-
sual circumstances the Court concluded that the tuelles, notre Cour a conclu ecigitan dievait

decision should be reviewed on the basis of rea- faire I'objet d'unatens€lon la norme de la
sonablenessimpliciter. décision raisonnablampliciter.

The Court noted iBaker v. Canada, supra, per Notre Cour a souligey dans I'aret Baker c. 56
L'Heureux-Dulg J., at para. 53, that ordinarily Canada, précitt (le juge L'Heureux-Dud’
ministerial decisions of a discretionary nature have  par. 53), quedesatis minisfielles de nature
been accorded a very high level of deference, cit- elisemaire font habituellement I'objet d'une
ing Maple Lodge Farms Ltd. v. Government of tres grande retenue, citaMaple Lodge Farms
Canada, [1982] 2 S.C.R. 2, at pp. 7-8. At para. 56, Ltd. c. Gouvernement du Canada, [1982] 2 R.C.S.
L'Heureux-Dul® J. states: 2, p. 7-8. Le juge L’'Heureux-Bupicise, au

par. 56 :

The pragmatic and functional approach can take into  é&madChe pragmatique et fonctionnelle peut tenir
account the fact that the more discretion that is left to a compte du fait que plus le pouvda@tiodisaire
decision-maker, the more reluctant courts should be to acordh dcideur est grand, plus les tribunaux
interfere with the manner in which decision-makers devraiesttdra intervenir dans la masmé dont les
have made choices among various options. ecidEurs ont choisi entre diverses options.
Deference may be enhanced by the particular Une plus grande retenue peut seétér réces- °/
language used in the legislatidRe Sheehan and  saire en raison du libellparticulier de la loi Re
Criminal Injuries Compensation Board (1975), 52 Sheehan and Criminal Injuries Compensation
D.L.R. (3d) 728 (Ont. C.A.), where s. 5 of theaw  Board (1975), 52 D.L.R. (3d) 728 (C.A. Ont.)uo"
Enforcement Compensation Act, R.S.0. 1970, [lart. 5 de leaw Enforcement Compensation Act,
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c. 237, required the Board to “have regard to all R.S.O. 1970, ch. 237, obligeait la Commission °
such circumstances as it considers relevant”TRADUCTION] « tenir compte de toutes les circons-
(emphasis added). tances gu'elle coesdiertinentes » (je souligne).

Decisions of Ministers of the Crown in the exer- La norme de retenue la pliedelée, celle du
cise of discretionary powers in the administrative  caractanifestementeddisonnable, doitegé-
context should generally receive the highest stan-  raleatentppligee aux dcisions que prennent
dard of deference, namely patent unreasonable- des ministres eangxies pouvoirs disetion-
ness. This case shows why. The broad regulatory  naires en contexte administratif.eseatepr”
purpose of the ministerial permit is to regulate the  affaire montre pourquoi il datremainsi. Le
provision of health services “in the public inter-  permgdivdé par le ministre a pour objeémgral
est”. This favours a high degree of deference, as ede la prestation de services de saoonfor-
does the expertise of the Minister and his advisors, emerita « I'intérét public ». Cela favorise I'adop-
not to mention the position of the Minister in the  tion d’'une norme de retdau®, tout comme le
upper echelon of decision makers under statutory  fait I'expertise du ministre et de ses conseillers,
and prerogative powers. The exercise of the power  sans compter la pesitiéa que ce dernier
turns on the Minister's appreciation of the public  occupe danselarahie des etideurs qui exer-
interest, which is a function of public policy in its  cent unerpgative ou un pouvoir cos® par la
fullest sense. The privative language in s. 139.1, loi. L'exercice du pougpend de ce que le
while not directly relevant except to a renewal,  ministre cemsiétre dans I'intfét public, ce qui
reinforces the high level of deference owed in this  est un excellent exemple de mesure touchant I'in-
case (“[tlhe decision of the Minister is final and eré@t public. Bien qu’elle ne soit directement perti-
without appeal”). nente que dans les cas de renouvellement, la for-
mulation privative de I'art. 139.1 confirme le degr’
éleve de retenue qui s'impose en l'esp” (« [l]a
décision du ministre est finale et sans appel »).

Accordingly, the appropriate standard of review Par consquent, la norme de coale”appropge
in this case is patent unreasonableness. enebesest celle du carace manifestement
déraisonnable.

Resort to the doctrine of “unreasonableness” to Le recours au principe du « care draison-
test the validity of substantive decisions was elabo-  nable » paifiev’la validig des dcisions de
rated inBaker v. Canada, supra, at para. 53: fond remonte 'arrét Baker c. Canada, précité,

par. 53:

A general doctrine of “unreasonableness” has also Un prineip&ra relatif au «caraete draisonnable»
sometimes been applied to discretionary decisions: a patiappliqe aussia des dcisions dis@fion-
Associated Provincial Picture Houses, Ltd. v. Wednes-  naires: Associated Provincial Picture Houses, Ltd. c.
bury Corporation, [1948] 1 K.B. 223 (C.A). In my Wednesbury Corporation, [1948] 1 K.B. 223 (C.A)A
opinion, these doctrines incorporate two central ideas — mon avis, ces principes englobeneeegerntrales
that discretionary decisions, like all other administrative — qu'usgs@n discetionnaire, comme toute autre
decisions, must be made within the bounds of the juris- ecistbn administrative, doit respecter les limites de la
diction conferred by the statute, but that considerable etampé cordfée par la loi, mais que les tribunaux
deference will be given to decision-makers by courts in devront exercer une grande acf@gaed des eli-
reviewing the exercise of that discretion and determin- deurs lorsqu’ilsotEmitce pouvoir disetionnaire et
ing the scope of the decision-maker’s jurisdiction. etedminent IEtendue de la corepence du ecideur.

Baker v. Canada went on to hold that the Minis- La Cour aegalement conclu, danBaker c.
ter and immigration officials had given insufficient Canada, que le ministre et les fonctionnaires de
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weight to the impact of the decision on Ms. Baker  I'lmmigration n’avaient pas a&csaffiSamment
and her Canadian-born children. This is part of the ~ d'importaackeffet de la @cision sur Nne
traditional Wednesbury test, as pointed out in Baker et ses enfaatsani Canada. Cela fait partie
Coughlan, supra, where Lord Woolf M.R. noted, du ocerte traditionnel de Il'aat” Wednesbury,
at para. 58, that the test undféednesbury “will be ~ comme le fait remarquer le migé des oles lord
rationality and whether the public body has given = Woolf, dansetaddughlan, précit, lorsqu’il
proper weight to the implications of not fulfilling  affirme, au par. 58, que lereritle 'aret Wed-
the promise” (emphasis added). He went to say atesbury [TRADUCTION] «est la rationalg” et la
para. 81: “We would prefer to regard ttMedness  question de savoir si I'organisme public a aceord
bury categories themselves as the major instances  suffisamment d’'importance saguenos$ du
(not necessarily the sole ofes. of how public  manquemer [a promesse » (je souligne). Ce der-
power may be misused”. On that basis he sub- nier ajoute, au par. 81 : « Bféusripris consi-
sumed “unreasonableness” into the global English ererdque les catjories daMednesbury constituent
concept of administrative unfairness. en soi les meilleurs exemples (et nogcpasair
rement les sedls . . de lamauvaise utilisation qui
peutétre faite du pouvoir public ». Vailpourquoi
il a intétg® le « cara@fe dsraisonnable » dans le
concept global anglais de I'inigeitadministrative.

Where Canadian law parts company with the L’elément qui dif€rencie le droit canadien du 62

developing English law is the assertion, which lies  droit anglaigergent est l'affirmation, au coeur

at the heart of th€oughlan treatment ofubstan-  du traitement @sene a I'equig substantielle dans

tive fairness, of the centrality of the judicial role in  l'arrCoughlan, selon laquelle les tribunaux
regulating government policy. I@oughlan, it is  jouent un ole central pour ce qui est degif la

said, at para. 76, that the decision to withhold sub-  politique gouvernementale. DatSdagtian,
stantive relief under the doctrine of legitimate  par. 76, on affirme que le refus d’accorder une
expectation @paration substantielle en vertu de laatié de

I'expectative Egitime

can only be justified if there is an overriding public TRADUCTION] ne peutetre justifé que s'il existe un

interest. Whether there is an overriding public interest is er@htpublic pepondrant. C’'est aux tribunaux qu'il

a question for the court. [Emphasis added.] appartientedeel” si un tel it existe. [Je sou-
ligne.]

In Canada, at least to date, the courts have taken Au Canada, du moins jus@u’faintenant, les 63

the view that it is generally the Minister who deter-  tribunaux ont adepboint de vue selon lequel il
mines whether the public interest overrides or not.  appartemralement au ministre descider si
The courts will intervene only if it is established  |&ndt public I'emporte. Les tribunaux n’inter-
that the Minister’s decision is patently unreasona-  viendront que s'ietabti ‘que la dCision du
ble in the sense of irrational or perverse or (in lan-  ministre est manifestearaigtodhable, au sens
guage adopted iGoughlan, at para. 72) “so gratui-  e€ffe irrationnelle ou abusive, ou (pour reprendre
tous and oppressive that no reasonable person les termessutidie®Coughlan, par. 72) fRrRA-
could think [it] justified”. This high requirement is DUCTION] « si arbitraire et oppressive gu'aucune
met here where the unreasonableness, 8aker  personne raisonnable ne [la] jugerait jusfis.

v. Canada, turns on the singular lack of recogni-  Cette exigence stricte est msmact’espte a,
tion of the serious consequences the Minister's comme dans |'dtkee c. Canada, le caraatre
sudden reversal of position inflicted on the respon- eraidonnable tierd 'absence singudre de recon-
dents who were caught in the transition between  naissance dexjwensés graves que le revire-
the old policy (50 short-term care beds are in the  ment soudain d’opinion du ministre a eu sur les
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public interest) and the new policy (50 short-term  imsmqui ontefé pris entre I'ancienne politique

care beds must be coupled to enhanced diagnostic  (voulant que 50 litesdastinsoins de courte

and treatment facilities). dee” soient dans l'iet€t public) et la nouvelle
politique (selon laquelle 50 lits destm aux soins
de courte dwé doivenefre assortis de services de
diagnostic et de traitement afiorés).

In my view the Minister's decision of October 3, A mon avis, la dtision ministfielle du 3 octo-
1991, was “patently unreasonable” in terms of the  bre 1991 est « manifestezn@isbmtiable » en
public interest as he and his predecessors had raison deola dant celui-ci et ses guces-
defined it over a period of seven years of consulta-  seurs amti d'interét public pendant les sept
tion, encouragement and assurances to the respon- eesreii cours desquelles ils ont comsudt’

dents, and in his total lack of regard for the impli-  encoairdgg’ intin€s et leur ont dorndes assu-
cations for the respondents of the Minister's rances, et en raison de I'omission totale du minis-
broken promises. tre de prendre en coersition les coresjuences

gue le manquemerd Ses promesses emtrerait
pour ces derniers.

While the Court ought to be and would be sensi- Notre Cour devrait tenir compte — et tiendrait
tive to any serious policy reason offered by the effectivement compte — de tout motif de politique
Minister for a redefinition of the public interest in er&ux expos”par le ministre pour justifier une
this case, particularly in light of the broad scope of  nouvedlnition de l'intérét public en I'espce,
the discretionary power to act “in the public inter-  surtadé lumegre de la poeé gnérale du pou-
est” in s. 138, no such policy reason was articu-  voir eismmhaire d'agir si « l'iéfét public le
lated by the Minister in his decision letter of Octo-  justifie », que lui @@nfart. 138. Cependant, le
ber 3, 1991. The Minister did not resile from the  ministre n'a foenaucun motif de cette nature
file history. He did not suggest the 50 short-term  dans la lettre du 3 octobre 1991 dtasale Sa
care beds were not in the public interest. The only ecigidn, et n'a pas non plus contredit le dossier. Il
new element is that he stated the public interest n'a pas sdjge’les 50 lits des#s aux soins
would be even further advanced by additional de courteednétaient pas dans l'iatét public.
resources for diagnosis and treatment that he was  Leléeubnit nouveau est qu'il a dit que lgat”
not prepared to fund. As my colleague points out atet ptiblic serait encore mieux servi par I'ajout de

para. 114, “[a]t the very least, [the Minister's deci- ressources erenmalie diagnostic et de traite-
sion] must correspond to the reality of the situa- ment quékait”cependant pasgira financer.
tion”. Comme mon codigue le souligne au par. 114, « la

décision du ministre doit tout le moinsfre con-
forme a la galité ».

IV. Conclusion IV. Conclusion

We are therefore presented with a patently Nous sommes donc engs€nce d’uneetision
unreasonable ministerial decision reached by a memédie manifestement edaisonnable qui a
process that was demonstrably unfair. The web ot prise d'une fegn visiblement iaguitable.
representation, conduct, reliance and detriment dis- L’ensemble des affirmations et du comportement
cussed above, coupled with the Minister’s failure auxquels lesantsr” sont &S a leur dtriment,
to take the respondents’ interests into account on ~ comme nous l'avons vu plus haut, ecanjugu’
October 3, 1991, precluded the Minister from  I'omission du ministre de tenir compte efétsint”
repudiating the concept of the public interest con-  de ces derniers le 3 octobre 198dhasemble
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sistently espoused by Ministers over the seven-  ministre d'abandonner la notionedét [inblic

year period prior to that date. gue les ministres avaient constammeneedopt”
pendant les sept aees pecddentes.

In light of this history, the Minister ought not to = Compte tenu de ces a&ofdents, le ministre ne 67

be hearchow (i.e., 10 years later) to advance a new  devrait pas poomaitenant (c'esta-dire 10 ans

vision of the public interest at odds with what was  plus taredgriser une nouvelle vision de l'eat”

earlier said and done There is, on the factthisf rét public qui contredise ce qui e dit et fait

case, only one option available to the Minister that  auparavant.d3'dgs faits de lprésente affaire,

is not patently unreasonable and that option is to  le ministre n'a qu'un seul choix qui ne soit pas

issue the 1991-1993 modified permit (i.e., accord-  manifesteneeaisdhnable et ce choix consiate °

ing to s. 138 of the Act then in force, the modified elider le permis modi& pour la pfiode 1991-

permit shall issue). Thus, in the end, albeit for 1993 (cedité que, selon l'art. 138 qutdit

somewhat different reasons, | agree with the dispo-  alors en vigueur, le permis rdodiffre dli-

sition proposed by my colleague, Bastarache J.  e).vAinsi, bien que ce soit pour des raisons
guelque peu diifentes, je souscris, eafifitive, a
la fagon de trancher le pourvoi progaspar mon
collegue le juge Bastarache.

The alternative would be for the Court to send L’autre solution serait que notre Cour renvoie 158
the decision back to the Minister to be reconsid- ecision au ministre pour qu’il laee€xaminea’la
ered in light of the legal constraints identified in  lenei des contraintes juridiquesatites aux @~
this decision. Such a referral would amount to a  sentes. Un tel reguoiaudraita’ un ordre de
direction to issue the 1991-1993 modified permit, eliwtér le permis modié pour la pfiode 1991-
and the whole procedure would, of course, have an 1993 etalielsint qu'il y aurait quelque chose
air of unreality. The respondent hospital moved  d'invraisemblable dans eetterahe. L'lopital
from Sainte-Agathe to Montreal 10 years ago. In  isten@&ménag de Sainte-Agatha Montgal il
the meantime, Ministers, policies and health budg- y a 10 ans. Dans l'intervalle, les ministres, les poli-
ets have come and gone. The governing legislation  tiques et les budgets ere o&tsaet’'se sont
has been amended in significant and relevant eslcda loi applicable a subi des modifications
aspects. If the present situation is regularized by  importantes et pertiaentainsegards. Une
the issuance of the 1991-1993 modified permit, the  fois que la situation actuelletauggulari€e
current status and entitlement of the respondents’  palilralice du permis moddipour la pfiode
facilities can thereafter be assessed by the present  1991-1993, le ministre actuel powevalatns ~
Minister on the basis of the present law and the la [umgre de la loi et des circonstances actuelles,
present circumstances. le statut dgdblissement intim'et cea quoi il a

maintenant droit.

| would therefore dismiss the appeal. Je suis donc d’avis de rejeter le pourvoi. 69
The judgment of L’Heureux-Duhy” Gonthier, Version frammjse du jugement des juges
lacobucci, Major and Bastarache JJ. was delivered  L’Heureue,D@wnthier, lacobucci, Major et
by Bastarache rendu par
70

BASTARACHE J — This appeal involves a deter- LE JUGE BASTARACHE — La Cour est appe€,
mination of the legality of a refusal by the appel- en kespa dterminer la égali¢ du refus de
lant, the Minister of Health and Social Services [I'appelant, le ministre de la 8adgs Services
(the “Minister”), to regularize the operating permit  sociaux (le « ministre »)edelafiser le permis
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of the respondent, the Mount Sinai Hospital Center
(the “Center”).

I. Facts .

d’exploitation de léntila” Centre hospitalier

Mont-Sine(le « Centre »).

Les faits

The Center was originally a long-term care A lorigine, le Centreetait unetablissement de

treatment facility dealing primarily with patients
with tuberculosis. During a time when treatment of
tuberculosis consisted primarily of rest in an area

soins de longueelutéstia”principalement aux
patients atteints de tuberculos linatalE a
Sainte-Agathe au momdat repos dans une

where the air is pure, Sainte-Agathe was an approegion” al I'air est puretait la principale fegn de

priate location for such a centre. It was at that time
perhaps best characterized as a sanatorium. How-
ever, during the 1950s, as the incidence of tubercu-
losis decreased and the nature and focus of respira-
tory disease and its treatment were changing, the
Center began to introduce new programs and ser-
vices, developing, in effect, a general respiratory
expertise in a setting with both long-term and
short-term care facilities. The short-term care ser-
vices included palliative care, laboratory, radiol-
ogy and operation services. Annual reports submit-
ted to the government since 1974 indicate that this
change in orientation, diversification and expan-
sion into short-term care services was known to
the government that throughout funded all of the
Center's activities. Given the Center's distance
from Montreal, where many of its patients requir-
ing the short-term care services were now located,
the impracticality of the Sainte-Agathe location
became increasingly apparent. In 1984, negotia-
tions between the Center and the Ministry of
Health and Social Services to move the Center to
Montreal began in earnest.

traiter cette maladie. Il convenaitrpeddavan-
tadlépoque, de le qualifier de sanatorium.
Toutefois, au cours ees a0nalors que l'inci-

dence de la tuberculose diminuait et que la nature
des maladies respiratoires et de leur traitement

changeait, le Centre a co@raofricde nou-
veaux programmes et services, eteetEfait,
lopper une grande expertise ere Matmaladies
respiratoirese gr'des installations mixtes de
soins de courte et de longee Aurchapitre des
soins de couete, deiCentre offrait notamment
des soins palliatifs, des services de laboratoire et
de radiologie ainsi que des sendca®imgs.
Rispes rapports annuels qui lui @td Soumis
depuis 1974, le gouvernetaitrau fait de ce
changement d’orientation, de cette diversification
et de ces nouveaux services de cagatedlid
cantdau financer I'ensemble des actdgtdu
Centre. En raison de la distdageelle le Cen-
tre se trouvait deelslputidi provenaient alors
un bon nombre de ses paseesssitant des
soins de couets dwst devenu de plus en plus

evident que sa localisatian Sainte-Agathe ptait

plus pratique. En 1984, le mirgs€ de la Samtet
des Services sociaux a entrepris eigesises ajo-
ciations avec le Centre en vue devehtuel émg-
nagement Montgal.

During these negotiations, the Center made it Pendant ces egjociations, le Centre a indigu’

clear that the Center's permit was an important

clairement que son petaiisimportant. A

consideration. At that time, the Center was operat- epdtue, le Centre fonctionnait en vertu de son

ing under its original permit for 107 long-term

care beds despite the fact that by 1984, in addition
to short-term care services and programs, it had for
10 years been providing 57 long-term care beds
and 50 intermediary or short-term care beds. The
Center wanted the permit altered to reflect the real-
ity of the services it offered. It told the Ministry

that its status as a provider of both long-term and

permis initial pour 107 lits de longueedur’
guoigsel 884, en plus d'offrir des services et
programmes de cowe tluexploitait @ja
depuis 10 ans 57 lits de lorepuetdad’lits de

edlimternediaire ou de courte dee. Il voulait
gue le permis soitendelifiaréte a le rendre

conforneela €alitt. Il a inforn€ le minisere
gLetiaft toujours mESent’ comme uretablisse-
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short-term care was an important feature of its  ment offsalet fois des soins de longue et de
fund-raising campaign amongst the Jewish com-  courteedors de ses campagnes de financement
munity in Montreal. The Ministry promised the au sein de la commeanaité de Montal. Le
Center that it would formally alter the permit once  migmista promis au Centre de modifier officiel-
the Center made the move. Under the law in force  lement le pernets lepgménagement. Selon la
at that time An Act respecting health servicesand  loi en vigueura I'époque,a’ savoir laLoi sur les
social services, R.S.Q., c. S-5, the Center sufferedservices de santé et les services sociaux, L.R.Q.,
no prejudice by agreeing to wait, either administra-  ch. S-5, le Centre ne subirait ajodic@rsur le
tively or financially. Subsequent years were spent  plan administratif ou financier s’il acceptait d'at-
raising the money to make the move, which ulti- tendre. Au cours desamsuivantes, des fonds
mately cost six million dollars. Over that time, the  eté fecueillis pour effectuer leed¥énagement
promise to issue the correct permit was reaffirmed  qui, en fin de comptatéascomillions de dol-
by subsequent occupants of the position of Minis-  lars. Pendant eettalgy’ les ministres qui se
ter. sont suce® ont Eitéré la promesse deetivrer le
permis appropd’

Once the Center had moved to Montreal, in Jan- Le Centre a eéiénag a Montéal en janvier /3
uary 1991, and as the expiry date on its permitwas 1991 et, le 31 janvier 1991, alors que la date d’'ex-
approaching (March 31, 1991), it made the formal  piration de son permis approchait (le 31 mars
request to the Minister for a regularization of the  1991), le Centre ese” au ministre une
permit on January 31, 1991. New legislation demande officiellegidafisation de son permis.
presented on December 10, 1990 was brought into  Une nouvelleplogd le 10 dcembre 1990 est
force progressively as of September 4, 1994; ent@e en vigueur progressivementompter du 4
Act respecting health services and social services,  septembre 1991; il s'agissait dellai sur les ser-

R.S.Q., c. S-4.2. Its status under the old unalteredces de santé et les services sociaux, L.R.Q.,
permit now put the Center in the category of “resi-  ch. S-4.2. En vertu de son ancien permis non modi-
dential and long-term care centre”, the practical e, fé Centre se qualifiaitedormais comme un
consequence of which was the loss of its indepen-  « centrebefpément et de soins de longue
dent board of directors. Without giving the Center e#us, ce qui I'em@Chait en pratique dife
an opportunity to make submissions on the issue, esept par un conseil d’administration auto-
the Minister wrote a letter, on October 3, 1991, nome. Sans lui donner la pessibilise faire
informing the Center that it would not receive the  entendre sur la question, le mirg@stieumé let-
promised permit and would have to operate under tre, le 3 octobre 1991, informant le Centre gu'il
the old unaltered permit. This was despite the fact  n’obtiendrait pas le permis promis et qu’il devrait
that the services being offered included short-term  fonctionner soagiteer’de I'ancien permis non
care services. The government continued to fund  ne&d#i ce, rafne si les services qu'il offrait
these services and did not require that they be dis-  comprenaient des services de eeuite doui-
continued. Although financial considerations were  vernement a centleufinancer ces services et
cited in the letter as the reason for the refusal, the  n’en a pas defiiataifuption. Méme si la let-
Center had at no time asked for an increased level tre justifiait le refus par desrediosis finan-
of funding for its short-term care services. It had eres, le Centre n'avait jamais demanis d’ar-
provided these services since at least 1974 and  gent pour fournir ses services de @murté dur’
there was no indication that it would not be able to  fournissait ces services depuis au moins 1974 et
continue to do so within its allocated budget. rien n’indiquait qu'il ne pourrait pas cordimeler °

faire a I'intérieur de I'enveloppe budtgire qui lui

était alloge.
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The Center brought an action in mandamus Le Centre a mSen¢ a la Cour supfieure une
before the Superior Court, requesting that the court etegefmandamus, dans laquelle il lui deman-
order the Minister to issue the promised permit.  dait d’'ordonner au ministrelisieedle permis
The Center also asked for the invalidation of the  promis. Il sollickgialément I'annulation de
election of the unified board of directors in order eld¢tion du conseil d’administration umifiafin

to be able to elect its own board. etté en mesure elire son propre conseil d’admi-
nistration.
II. Legislation Il. Les dispositionseljislatives

Due to the fact that the Center's request was Etant done” que le Centre a @sen¢’ sa
made on January 31, 1991, prior to the October 1, demande le 31 janvier 199h-di*estvant
1992 bringing into force of ss. 437 to 443 of the  l'emtren vigueur, le €1 octobre 1992, des
Act respecting health services and social services,  art. 437a 443 de ld.oi sur les services de santé et
R.S.Q., c. S-4.2, governing the issue and renewdés services sociaux, L.R.Q., ch. S-4.2, quiedis-
of permits, it is theAct respecting health services  sent sur la dlivrance et le renouvellement des per-
and social services, R.S.Q., ¢. S-5 which appliesto  mis, c’eskth sur les services de santé et les ser-

this request. vices sociaux, L.R.Q., ch. S-5, qui s’applique.

The relevant provisions of thAct respecting Les dispositions pertinentes de lai sur les
health services and social services, R.S.Q., c. S-5 services de santé et les services sociaux, L.R.Q.,
(the “former law”), are: ch. S-5 ('« ancienne loi »), sont les suivantes :
136. No person may operate an establishment unless HE86. Nul ne peut exploiter uretablissement s'il ne
holds a permanent permit or a temporary permit issuedetierd”un permis permanent ou un permis temporaire
for such purpose by the Minister. eldiré a cette fin par le ministre.

137. The permanent permit indicates the category of thel37. Le permis permanent indique la egbtie de lEta-

establishment and its class, kind and capacity, if any. blissement et, s'il y a lieu, sa classe, son type et sa capa-
cité.

138. Every person applying for a permit must send his138. Toute personne qui sollicite un permis doit trans-

application to the Minister in accordance with the regu- mettre sa demande au ministre eoeior iauix egle-

lations. ments.

The Minister shall issue a permanent permit or a tem- Le minislierel'un permis permanent ou un per-
porary permit if he considers that it is in the public mis temporaire s’il estime quedtiptiblic le justifie.
interest.

139. A permanent permit is granted for a period of two 139. Un permis permanent est acoeqabur une @fiode
years ending on 31 March. de deux ans qui se termine le 31 mars.

A temporary permit is granted for a period of less Un permis temporaire estegmrdune @fiode
than two years. idfieurea deux ans.

139.1 A permanent permit is renewed for two years if 139.1 Un permis permanent est renowpbur deux ans
its holder fulfills the conditions prescribed by regula- si satexfeur remplit les conditions prescrites par
tion. reglement.

However, the Minister may, after consultation with Cependant, le ministre peets apnsultation du
the regional council concerned, change the category, the corgpdnal concem modifier la cagorie, la
class, the kind or capacity indicated on the permit if he classe, le type ou la edpdaté au permis s'il
considers that the public interest warrants it. estime quenpublic le justifie.
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Before changing the category, class or kind indicated Avant de modifierdgocia, la classe ou le type
on the permit, the Minister must give the establishment irdayu permis, le ministre doit donreet’&tablisse-
concerned the opportunity to make representations to ment centecoasion de lui faire des regmenta-

him. tions.

The decision of the Minister is final and without Lacibion du ministre est finale et sans appel; elle
appeal; it is not considered a refusal of renewal for the n'est pas e@aes@mme un refus de renouvellement
purposes of subdivision 2 of this division. aux fins de la sous-section 2 deskn® section.

The holder of a permit that has been modified must dterdéur d’'un permis qui est modifiloit prendre
take the necessary steps to comply with the new permit les mesgessaires pour s’y conformer dans les six
within six months of receiving it. mois de lacéption du nouveau permis.

Certain features of thact respecting health ser- Il vaut également la peine de mentionner cer!’
vices and social services, R.S.Q., c. S-4.2 (the taines dispositions dd.da sur les services de
“new law”), also bear mentioning: santé et les services sociaux, L.R.Q., ch. S-4.2 (la

«nouvelle loi ») :

81. The mission of a hospital centre is to offer diagnos-81. La mission d’'un centre hospitalier est d’offrir des
tic services and general and specialized medical services diagnostiques et desdmasxnghéraux
care. . . . et grialigs. . .

83. The mission of a residential and long-term care cen83. La mission d’un centre ddibergement et de soins de

tre is to offer, on a temporary or permanent basis, alter- longee @st d’offrir de fegn temporaire ou perma-

native environment, lodging, assistance, support and nente un milieu de vie substitut, des seebiesged’h”
supervision services as well as rehabilitation, ment, d’assistance, de soutien et de surveillance ainsi
psychosocial and nursing care and pharmaceutical and que des servieadagsation, psychosociaux, infir-
medical services to adults who, by reason of loss of miers, pharmaceutiquedictux aux adultes qui, en
functional or psychosocial autonomy can no longer live raison de leur perte d’autonomie fonctionnelle ou psy-
in their natural environment, despite the support of their chosociale, ne peuvent plus demeurer dans leur milieu
families and friends. de vie naturel, made support de leur entourage.

119. A board of directors shall be established to admin-119. Un conseil d’administration est foempjour admi-

ister all the institutions having their head offices in the nistrer I'ensembletdbBssements qui ont leuregeé

territory of a regional county municipality and operating social dans le territoire d'une murdgcipglidhale de

a residential and long-term care centre, or both a resi- ecetmjui exploitent soit un centre dibgrgement et

dential and long-term care centre and a general and spe- de soins de loegyealta’la fois un centre dé’

cialized hospital centre with less than 50 beds. bergement et de soins de lorguet dur centre hos-
pitalier de soins gféraux et seCiali€s de moins de 50
lits.

126. A board of directors shall be established to admin-126. Un conseil d’administration est foempour admi-
ister . . . nistrer . . .

. aninstitution which operates both a residential and. . . un établissement qui exploita fa fois un centre
long-term care centre and a general and specialized hos- ebeatde€ment et de soins de longueeduet un centre
pital centre with 50 beds or more. hospitalier de soaremgux et spiali€s de 50 lits ou

plus.
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[ll. Judicial History lll. Historique des preciures judiciaires
A. Quebec Superior Court, J.E. 92-1815 ACour supérieure du Québec, J.E. 92-1815

In a decision rendered on November 9, 1992, Dans sa dCision du 9 novembre 1992, madame
Marcelin J. of the Superior Court of Quebec made le juge Marcelin de la Cariesup du Qebec
at least five important findings of fact. First, she & tall moins cinq conclusions de fait impor-
found that the Center had carried out mixed tantes. Brement, elle a conclu que le Centre
services of long-term and short-term care for a  exploitait depuis longtempainte-Agathe un
significant period of time while located in  centre mixte de soins de courte et de longee dur’
Sainte-Agathe. Second, she found that the Minister  [Rewsmment, elle a conclu que le ministre savait
was aware that the Center operated not only as a  que le Centre exploitait non seulestavitsun ~
long-term health care centre, but that it also pro- sement de soins de longeiendais qu'il four-
vided other short-term care services. The govern-  nisgaiement des services de courteedut’e
ment was funding these services and indicated its  gouvernementdiinees services et manifestait
acquiescence despite the mismatch between the  son assentimerd laalgn-concordance des
activities and the permit. Third, the discussions  aetiviet du permis. Trommement, les discus-
between the parties regarding the Center's reloca-  sions des parties relativenesndraagdment du
tion had always focussed on the question of Centre avaient toujougsspordes lits de courte
allowing the Center to operate both long-term and et de longee.dQuiatémement, le Centre avait
short-term care beds. Fourth, the Center had cu des autoré$ gouvernementales des promesses
received promises from government authorities to  selon lesquelles son permis seraie raodifi’
the effect that its permit would be amended upon  moment deesadndgemena Montgal. Et, cin-
its relocation to Montreal. And, fifth, she con- emément, elle a conclu questdita la sugges-
cluded that it was because of representations made  tion des ministres qui se soatguede Cen-
by different persons who held office as Minister tre avait aecegtattendre son transfera °
that the Center agreed to wait until it established  Mmhtpour demander officiellement la modifi-
itself in Montreal before formally requesting a  cation de son permis.
modification of its permit.

Marcelin J. allowed the mandamus application Madame le juge Marcelin a accueilli en partie la
in part. She found that the Ministry’s promises and  e¢guén mandamus. Selon elle, le ministe
conduct created a “legitimate expectation” on the  avait par ses promesses et son compogément cr’
part of the Center that it would be given a permit  une « expecta&genie » que le Centre obtien-
that reflected the true nature of its operations once  drait un perneitantfla vraie nature de ses acti-
the move to Montreal was made. However, given esvitine fois qu'il aurait effénag a Montgal.
that the doctrine of legitimate expectations is con-  Touteétésit ' done’que la teorie de I'expecta-
fined to natural justice and fairnesaudi alteram  tive Iégitime est limige a la justice naturelle &t °
partem) and procedural remedies but does not pro- equig (la €Egle audi alteram partem) ainsi
vide substantive rights, Marcelin J. did not order = qu'aparations praziurales, et qu’elle ne con-
the Minister to issue the correct permit. The rem- erefaucun droit substantiel, madame le juge Mar-
edy was limited to an order for the Minister to hear  celin n’a pas oedaonministre de aivrer le
the Center’'s submissions on the issue before mak-  permis agpiibeis'est contea€ de lui ordon-
ing his decision whether or not the alteration of the  ner d’entendre le Centre sur la question avant de
permit was in the public interest. edder s'ilétait dans I'ingfét public de modifier le

permis.

Hence, Marcelin J. held that the October 3, 1991 Madame le juge Marcelin a donc estimle la
letter was not a valid exercise of the Minister's dis-  lettre du 3 octobre 1%24itnpas un exercice



[2001] 2 R.C.S.  CENTRE HOSPITALIER MONT-SINA C. QUEBEC Le juge Bastarache 325

cretion for two reasons. First, it did not respect the  valide du pouvoieti@unaire du ministre pour

requirement in s. 139.1 that the Minister give the  deux raisons. En premier lieu, la lettre ne respectait

concerned institution the opportunity to make rep-  pas I'exigence de l'art. 139.1 que le ministre donne

resentations when contemplating the modificatiora I'établissement concezrn’occasion de faire des

of a permit. Secondly, Marcelin J. pointed out that  @spntations lorsqu'’il envisage de modifier un

the refusal in the letter was premised on weak and  permis. Madame le juge Marcelin & seulign”

insubstantial reasons — the purported financial  dsugilieu, que le refus contenu dans la lettre

claim could not be relied on when the Center hactait motie par des raisons fragiles et insuffisantes

never asked for more money to operate long-term  — on ne pouvait pas invoquetetaprargu-

and short-term care services. ment financier vu que le Centre n’avait jamais
demane@ plus d’argent pour fournir des services de
courte et de longue deg:.

Noting that the Center had been operating with- Soulignant que le Centre fonctionnait sans pelB-l
out a permit since March 31, 1991, Marcelin J.  mis depuis le 31 mars 1991, madame le juge Mar-
ordered a renewal of the former permit (within 30  celin a orddarrenouvellement de I'ancien per-
days of the judgment), and she ordered the Minis- mis (dans les 30 jours du jugement), en plus
ter to consult with the Center on its decision with  d’ordonner au ministre de consulter le Centre sur
respect to the modified permit (within 90 days of  saision relative au permis modifidans les 90
the judgment). Marcelin J. said thaRANSLATION]  jours du jugement). Elle a affirmue « le Centre
“the Center is entitled to receive a decision of the  a le droit de recevoiregiggod”du ministre qui
Minister which must not be an abuse of discretion  ne doitefr@sun abus de distion et doitetre
and must be based on relevant grounds without demsdr des motifs pertinents et sans butsesach’
hidden purposes [and not] for an ulterior motive”.  [et non] pour un mo#fielf ».

With respect to the status of the unified board of Au sujet du conseil d’administration umfi” 82
directors, Marcelin J. was of the view that a deter- madame le juge Maetaitnd’avis gu’il était
mination of whether the election was valid was erpatug de se prononcer sur la valaile 1€lec-
premature given the fact that the Minister had not  étamt done’que le ministre n’avait pas encore
yet given the Center a classification that would  atiilaw” Centre une classificatioetdfminante
determine this issue, either by way of a renewal of ce ‘sujet soit en renouvelant I'ancien permis, soit
the former permit or a valid decision with respect  en rendant ecisidn valide au sujet de la modi-
to the modification. Such a determination would  fication. Il faudrait attendre que le ministre ait
have to wait for a valid exercise of the Minister's  exerealidement son pouvoir digtidnnaire
discretion. pour se prononcarcetegard.

The Center appealed the decision. Le Centre a interjetappel contre cetteedision. 83

B. Quebec Court of Appeal, [1998] R.J.Q. 2707 BCour d'appel du Québec, [1998] R.J.Q. 2707

Speaking for all three members of the bench, S’exprimant au nom d'une formation de trois®4
Robert J.A. allowed the appeal, ordering the Min-  juges, le juge Robert a accueilli I'appel,eordonn’
ister to issue the permit it promised and cancelling  au ministreeldead’le permis promis et anmul”
the election of the unified board of directors in eldétion du conseil d’administration umfieu
light of the Center’s right to elect its own board. egard au droit du Centrealife son propre conseil

d’administration.

First, Robert J.A. held that the court below made Le juge Robert a d’abord conclu que la cour d&°
no error, still less a palpable and overriding error,  peeminstance n’avait commis aucune erreur, et
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in its appreciation of the evidence. Marcelin J.’s

findings of fact were upheld, i.e., that the Center

had been operating both long-term and short-term
care beds for many years, this was known by the
government, the government promised the Center
to regularize the permit once the move to Montreal
was made, and it was on the basis of those

encore moins une erreur manifeste et dominante,
dans soreeppion de la preuve. Il a confian’
les conclusions de fait de madame le juge Marce-
dirsavoir que le Centre exploitait depuis de
nombreusessates lits de courte et de longue
eduru'il le faisaita’la connaissance du gouver-
nement, que le gouvernement lui avait promis de

promises that the Center agreed to wait until theeguldriser son permis &% le @hénagemen”

move to make the formal request for the permit
regularization. Robert J.A. revisited various pieces
of evidence and confirmed these findings in vari-
ous ways.

Megiltet que @fait sur la foi de ces promesses
gu'il avait aecdjaftendre son effiénagement
pour demander officiellemeegutarisation de

son permis. Le juge Robereexdamire diverselé-

ments de preuve et a confignces conclusions de
differentes maeres.

Robert J.A. secondly confirmed Marcelin J.'s
ruling that the doctrine of legitimate expectations
is confined to a procedural remedy, at least as the
law now stands in Canada. He reviewed the situa-
tion in various jurisdictions, noting that in the
United Kingdom the doctrine has become a source
of substantive as well as procedural rights, though
not in Australia. Robert J.A. held that public law
promissory estoppel was an alternate route that

Il a ensuite confirm’la &cision de madame le

juge Marcelin queetarithde I'expectativeeli-

time esedimitkX eparations praurales, du

moins datas &ctuel du droit au Canada. Il a
examild situation dans d#fents ressorts, fai-

sant remarquer qu'au Royaume-Uni, mais non en

Australie, cefibteighést devenue une source de
droits substantiels et de droitedprack. Le

juge Robert a conclu geeldaipn” promissoire

should be used in this case in order to confer apronfissory estoppel) en droit publicetait un autre

substantive remedy — the promised permit.

moyen qui deatadt (tili€ en l'espte pour

accorder uneeparation substantielle — le permis
promis.

Lastly, Robert J.A. held that it was not neces-

Enfin, le juge Robert aatidd qu'il n'était pas

sary to deal with the Center’s claim that this was ecassaire d’examiner I'argument du Centre selon

not a s. 139.1 situation engaging ministerial discre-
tion but in effect a situation in which the Minister

was bound to issue the permit under s. 138. The
idea here was that, given government knowledge

and approval, the Center in fact possessed the per-

mit to operate the long-term and short-term care
facility — it had in effect “acquired” the permit
and it was only the wording of the permit that did
not correspond to that reality. While saying that it
was not necessary to deal with this issue for the

purposes of the appeal, Robert J.A. noted that there

lequel il s'agissait non pas d'unleasioistre
pouvait exercer son pouvoireti@mnaire aux
termes de I'art. 139.1, mais en fait durceas o°
deetddt tenu de elivrer le permis en vertu de
l'art. 138. Cet argument voetiaitt glohe que
ta@tbi'Erouk a la connaissance du gouverne-

ment et avec son approbation, le Centetlgibss’

en fait le permis d’exploiedablissement de

soins de courte et de longee-dilavait effec-
tivement « acquis » le permis et seukleldibell”
pergtaitrpas conforma la €alitt. Tout en

might be problems with this approach because of ecipahnt qu'il nétait pas atessaire de I'examiner

the legal requirements related to “acquired rights”.

pour les fins de I'appel, le juge Robert a fait remar-

guer que cette approcletait susceptible de causer
des probtmes en raison des exigences juridiques
liees aux « droits acquis ».
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It was therefore on the basis of public law prom- C'est donc en se fondant sur ladhie de la - 88
issory estoppel that Robert J.A. ordered the Minis-  clusion promissoire en droit public que le juge
ter to issue the promised permit for April 1, 1991 Robert a oml@unministre dealivrer le permis
to March 31, 1993 and the cancellation of the elec-  promis pouerade du & avril 1991 au 31
tion of the unified board of directors. mars 1993 et qu’il a ordofiahnulation de

I"election du conseil d’administration umifi’

The Minister appeals to this Court. Le ministre se pourvoit devant notre Cour. 89
IV. Analysis IV. Analyse

Although | agree with the Court of Appeal that Bien que je partage I'avis de la Cour d’appef’0
the Minister is bound to issue the Center the prom-  que le ministre est teelivder dé permis pro-
ised permit, | do not think that the proper basis for =~ mis au Centre, je ne crois pas qu'il y ait lieu de
this order is the application of public law promis-  recoaria pgclusion promissoire en droit public
sory estoppel. It is my view that the best way to  pour rendre cette ordonnance. Je suis d’avis que la
dispose of this appeal is to recognize that the facts  meillecom fde trancher le psent pourvoi est
of this case created a situation not accurately char-  de ratengee les faits de la gsénte affaire
acterized as a renewal of an existing permit under  adirigine d’'une situation qualdéa tort de
s. 139.1 of the former law. This is a situation fall-  renouvellement d’'un permis existant aux termes de
ing under s. 138 of that law under which the Min-  l'art. 139.1 de l'ancienne loi. La situat&re rel
ister was bound by a prior exercise of his discre- opld€ 'art. 138 de cette loi, en ce sens que le
tion to issue the permit for both long-term and  ministre avejg dxere” son pouvoir disetion-
short-term care operations once the Center relo- naire etefaiil de ce fait, tenu deeliVrer le
cated to Montreal. permis pour I'exploitation d'wtablissement de
soins de courte et de longue eleirune fois le Cen-
tre Bménagg a Montgal.

A. Which Section of the Former Law Governsthe ~ A. Qué article de I’ancienne loi s'applique a la
Present Stuation? situation qui nous occupe?

Section 139.1 of the former law states: L'article 139.1 de 'ancienne loi proit : a

A permanent permit is renewed for two years if its Un permis permanent est renpowebeux ans si son
holder fulfills the conditions prescribed by regulation. etediteur remplit les conditions prescrites pagle-
ment.

The regulation in question is thBermits for  Le réglement en question est Réglement sur la
Establishments (Issue and Renewal) Regulation,  déivrance et le renouvellement du permis d’'un

O.C. 1373-84, (1984) 116 G.O. ll, 2370. The con-établissement, décret 1373-84, (1984) 116 G.O. I,
ditions prescribed by this regulation include the  2769. Parmi les conditions prescrites gglece r’
requirements that the person making the demand  ment, il y a notamment celles voulant que la per-
for delivery or renewal be a Canadian citizen or  sonne qui demanééveandce ou le renouvelle-
permanent resident, domiciled in Quebec, solvent, ment soit un citoyen canadien @sidemtr’

not having received a sentence underGhieninal permanent domiciéi'au Qebec, qu’elle soit solva-

Code which has not been satisfied, and has for-  ble, qu'elle ne soit pas sous le coup d'une condam-
warded to the Minister the required information. In  nation en vertuCdde criminel et qu'elle ait

other words, if this were the full content of transmis au ministre les renseignements requis. En
s. 139.1, a renewal situation would not be one in  d'autres termestait & le contenu igral de

which the Minister’s discretion is engaged. If the  l'art. 139.1, le pouvoiratisariaire du ministre
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conditions set out in the regulation are satisfied, ne s'appliquerait pas egremddi’ renouvelle-
the permit is renewed. ment. Si les conditions prescrites paglement
sont remplies, le permis est renowel”

Yet, s. 139.1 goes on to say: Pourtant, I'art. 139.1 ajoute :

However, the Minister may, after consultation with Cependant, le ministre pees apnsultation du
the regional council concerned, change the category, the coregpdnal concem modifier la cagorie, la
class, the kind or capacity indicated on the permit if he classe, le type ou la edpdité au permis s'il
considers that the public interest warrants it. estime quenpublic le justifie.

Before changing the category, class or kind indicated Avant de modifierdgoci&, la classe ou le type
on the permit, the Minister must give the establishment irdau permis, le ministre doit donreei’&tablisse-
concerned the opportunity to make representations to ment centecoasion de lui faire des regmenta-
him. tions.

The decision of the Minister is final and without Lacibion du ministre est finale et sans appel; elle
appeal; it is not considered a refusal of renewal for the n'est pas e@aes@mme un refus de renouvellement
purposes of subdivision 2 of this division. aux fins de la sous-section 2 deskn® section.

These parts of s. 139.1 import a significant degree  Ces parties de l'art. 13%legb@l ministre
of discretion with respect to the Minister's power  une grande atisor dans I'exercice de son pou-
to modify the permit in a renewal situation (a  voir de modifier le peantiisctasion d’'un renou-
change may be made “if he considers that the pub-  vellement (une modificatioretpeutppore

lic interest warrants it") as well as adding finality  « s'il estime quedi&ttpublic le justifie »), ainsi

to its exercise (the decision is “final and without  qu’'un camactEfinitif a I'exercice de ce pouvoir
appeal”). This is also the section that includes the  faisibn est «finale et sans appel »). C'est
Minister’'s obligation to give the affected institu-  aussi cet article qui oblige le miristiennera’
tion the opportunity to make representations on its etablissement concegnloccasion de faire des
behalf. It is important to note at the outset that the esmtations. Il est important de souligner, au
purpose of s. 139.1 is to give the Minister a discre- epadif, que I'art. 139.1 visa conErer un pouvoir
tion that is confined to situations of permit renewal = maerisl discetionnaire limig aux cas de renou-
on the condition that the institution change its vellement de permis pourvietpldiEsement en
activities according to the new requirements that cause modifie seseactvitfonction des nou-
the Minister imposes reflecting his or her view of  velles exigences que le ministre impose dans ce
the public interest. gu'il estimetre I'intérét public.

The relevant question is: was the Center’s Janu- La question qui se pose est la suivante: la
ary 31, 1991 request a request for renewal of their ~demande que le Centse@e@rie 31 janvier
permit subject to s. 139.1? My view is that it was  18it-elle une demande de renouvellement de
not. First, | note that various documents reflect the  permis asswdtte. 139.1? J'estime que non.
parties’ understanding that this was a request for  Rmemiént, je constate que divers documents
changing the Center’'s permit rather than renewing  indiquent que les partieerapsidju’il s'agis-
it. For instance, on the application form submitted  sait d’'une demande de modification du permis du
to the Minister on January 31, 1991, the Center has  Centr@ pluitine demande de renouvellement.
ticked the box “modification” rather thamHANS-  Par exemple, sur le formulaire de demande- pr’
LATION] “renewal”. Correlatively, the Ministry  seatau ministre le 31 janvier 1991, le Centre a
refers to the situation as one of “modification”  cecla” case « modification » phttque la case
rather than renewal (September 14, 1990 letter). «renouvellement ». elearalit, le minigtre
Second, the facts, as they were found by the court  parle de « modificationtquigitde renouvelle-
of first instance and strongly concurred with by the  ment (lettre du 14 septembre 1990kniEeuxi’
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Court of Appeal, indicate that the parties did not

ment, é|es faits constws par la cour de pre-

see the formal request that was to be made once erenimstance et accest’'sans ésitation par la

the Center moved to Montreal as a renewal of the
former permit, a permit that had not reflected the
reality of the services the Center provided and the
government funded since at least 1974. The under-
standing between the parties was that the permit
would be finally altered to reflect the true vocation
of the Center: a hospital that offered both long-
term and short-term care and services. Both courts
below referred to this as a “regularization” of the
permit situation and | agree with this characteriza-
tion. While this is accurately captured under the
notion of changing the permit, it is not, in my

Cour d’'appel, les parties neradmsiddas que

la demande officielle qui serait fagdeagiie-
nagement du @eMimat®al viserait le renou-

vellement de I'ancien permis, qui, depuis au moins

1974, mearefblus les services fournis par le
Centre et fiespar le gouvernement. Les par-
ties estimaient que le permis serait finalement
recdifimarerea refiéter la \eritable vocation
du Centre, celle dipitahoffranta la fois des
soins de longue et de coagelagis deux cours
d’instanceriedfe ont qualié” cette mesure de

egrilarisation » du permis et je partage leur avis.

view, accurate to refer to this as renewing that old emd”si on peut parler avec raison de modifica-

inaccurate permit. Nor is it reasonable to conclude

that the Minister was exercising his discretion to
renew the Center's permit with a requirement that
the institution change its activities in conformity
with his determination of what was now in the
public interest. The evidence is that the Minister

tion du permis, j'estime que c’est une erreur de
gualifier la mesure en question de renouvellement
de cet ancien permis non coaftanéalit. Il

n'est pas non plus raisonnable de conclure que le
ministre a exexon pouvoir disetionnaire de

renouveler le permis du @eatreondition que

was satisfied that the Center would continue to etablissement modifie ses actest” conforne-

provide the same services and would receive the
same level of funding.

raecé qu'il jugeait alorsetfe dans lingrét

public. La preuve indiqgue que le ministaat

d'avis que le Centre continuerait d'offrir les
mémes services et de toucher lem& finance-
ment.

Indeed, while it is true that s. 139.1 refers to En réalité, méme s'il est vrai que l'art. 139.1 %4

change of the category, class, kind or capacity
indicated on the permit, not only is this confined to
the context of a renewal application, it is also
reserved for a situation in which the Minister is
considering alterations that would be in the public
interest at his or her own initiative. In other words,

parle de modifierelgoci, la classe, le type ou

la capaoiiqlés sur le permis, cela est restreint

non seulement au contexte d'une demande de
renouvellement, mais encore auxleawiaistre
examine, de sa propre initiative, la pessibilit”
d’apporter des modifications qui seraient dans I'in-

the institution makes the renewal request that iteréttpublic. En d’autres termes,etdblissement
must make every two years (even with a perma- esgmfe la demande de renouvellement tous les

nent permit) and the Minister can decide that a
change that is in the public interest must be made.
As long as the affected institution is given the

opportunity to make representations and the deci-
sion is made in good faith, this decision is final

and without appeal. However, the entire mecha-
nism of s. 139.1 does not apply to a situation

where the change is raised by the party rather than
the Minister. It does not, therefore, apply in the

present situation.

deux ans, comme il doit le faire (daihs le cas
d’'un permis permanent), et le ministre peut ordon-
ner qu'une modification soit appsitl'ingrét
public justifie de le fairecisiod” est finale et
sans appel si etfe@ise de bonne foi et seta-
blissement ceneeeu |'occasion de faire des
aspntations. Toutefois, l'art. 139.1 ne s'ap-
plique pagaiethent aux casuda modifica-
tion est depmpdf la partie en cause piugue

par le ministre. Cette disposition ne s’applique

donc pasa’la pesente situation.
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In my view, then, it was a mistake for Marcelin Par conequent, j'estime que madame le juge

J. to have focussed on the “natural justice” con-  Marcelin a commis une erreur en mettant I'accent
cerns raised by the s. 139.1 obligation to hear from  sur lescpupations de «justice naturelle »
the Center. If this was a situation of renewal, she ecodlant de [I'obligation d’entendre le Centre
would have been right to say that the October 3, qu'impose lart. 139.1. $fhits’agi d'une
1991 letter could not have been a valid exercise of  demande de renouvellement, elle aurait eu raison
discretion because of the failure to observe this  d’affirmer que la lettre du 3 octobre 1991 ne pou-
requirement. However, it was not a situation of  vait pas constituer un exercice valide de pouvoir
renewal, and, in my opinion, s. 139.1 is simply not  diSonnaire en raison du manquemantette
engaged. It is unnecessary then to embark on the  obligation. Il ne s'agissait toutefois pas d'une
inquiry of whether the legitimate expectation cre- demande de renouvellement et, selon moi,
ated by the course of dealings between the parties  l'art. 139.1 ne s’applique tout simplement pas. I
can result in a substantive remedy beyond the pro-  est donc inutile de se demander si I'expectative
cedural protection provided by the right to be egitime €sultant des rapports entre les parties
heard, i.e., the issuance of the permit, either within  peut donnea line €paration substantielle —
an expanded doctrine of legitimate expectations or elamhce du permis — en plus de la protection
under public law promissory estoppel. pedarale offerte par le droit éfe entendu, que

ce soit en vertu d'une dotie €largie de I'expecta-

tive légitime ou en vertu de laqmfusion promis-

soire en droit public.

| believe it is s. 138 rather than s. 139.1 that Jestime que c'est l'art. 138, et non pas
governs the present situation. This section reads: l'art. 139.1, qui s'applique ecdeSet article
prévoit :

Every person applying for a permit must send his Toute personne qui sollicite un permis doit transmet-
application to the Minister in accordance with the regu- tre sa demande au ministre eamdatnaux egle-
lations. ments.

The Minister shall issue a permanent permit or a tem- Le ministrerel'un permis permanent ou un per-
porary permit if he considers that it is in the public mis temporaire s'il estime quedtiptiblic le justifie.
interest.

It is clear that this is the provision governing Il estident que cette dispositionegit les
requests for new permits, i.e., all those applying  demandes de nouveaux permis en ce sens que toute
for a permit must make a request to the Minister  personne qui sollicite un permisedeittpr au
that conforms to the regulations, and the Minister = ministre une demande conformgleanent, et
will give the permit if he or she decides that itisin  le ministre accorde le permis s'il estime e l'int’
the public interest. It is true that the Center’'s Janu-et public le justifie. Il est vrai que la demande-pr”
ary 31, 1991 request for the promised “regular- eserar le Centre, le 31 janvier 1991, en vue
ized” permit does not seem to be a request for a  d’obtenir le permimlar€ » qui avaiet pro-
new permit but, as indicated by such evidence as  mis, satnbladn pas une demande de nouveau
the Center’'s choice of “modification” in the appli-  permis maisqilutie demande de changement ou
cation form, a request for a change to or alteration = de modification du permis existant, comme ['in-
of the existing permit. Is this a situation in which  dique notamment le fait d’avoirectehtase
s. 138 applies? | note in this respect the following  « modification » dans le formulaire de demande.
annotation from the Collection Lois eeflements  S’agit-il d'un casud’art. 138 s'applique? Je sou-
ligne a cetegard la note suivanteeie’de la Collec-
tion Lois et Reglements JUDICO Services de
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JUDICO, Services de santé et services sociaux (7th  santé et services sociaux (7¢ éd. 1990-1991),
ed. 1990-91), at p. 133: p. 133:

[TRANSLATION] An establishment holding a permit  dtdblissement, eténteur d’'un permis, qui demande
which is applying for a modification or a change to the une modificatiare permis ou un changement doit
permit must make that application within the framework situer cette demande dans le cadre de I'article 138.
of section 138.

Hence, the Center's January 31, 1991 request Partant, la demasdetprie 31 janvier 1991
would seem to be firmly housed within s. 138. par le Centre semble se situer nettement dans le
cadre de lart. 138.

| do not agree with the Center's submissions that Je ne suis pas d'accord avec les arguments a0
it in fact (and law) possessed the modified permit  Centre selon lesquels ddaibssh fait (et en
and that it was merely a matter of the wording of  droit) le permis neoglifijue seule la question du
the permit that was at issue when it made the regu-  dilwkll'permis se posait lorsqu’il aegeng’ la
larization request on January 31, 1991. In my demandegidarisation le 31 janvier 199A
view, being entitled to the permit is different than  mon avis, avoir droit au permis esewiffiu fait
actually holding it. | agree here with Robert J.A.  de le @dss”Je souscris iai 'opinion du juge
when he says that there are significant problems  Robert qu'ilesstlifficile de dire que le Centre
with saying that the Center “acquired” the permit a «acquis» le permis en offrant des soins de
by offering the short-term care services which  courteeeluyui, de I'aveu gr¥ral, étaient non
admittedly were not only tolerated but actively  seulememtrés| mais bel et bien finags par le

funded by the government. gouvernement.

| note, in this respect, s. 140 of the former law Je mentionna cetegard l'art. 140 de I'ancienne 98
which reads: loi, qui se lisait ainsi :

Every permit holder must carry on his activities Toetetiteur de permis doit exercer ses aethdt”
within the limits fixed in his permit and keep the books EmelUr des limites figés dans son permis et tenir les
and accounts prescribed by the regulations. livres et comptes prescrits gayldesents.

And s. 444 of the new law similarly reads: L'article 444 de la nouvelle &igirde la nefe
fagon :

The activities of a permit holder must be carried on Le titulaire d’un permis doit exercer sessactivit’
within the scope of his permit. foemienta ce qui est indiqgia son permis.

While | do not wish to be taken as ruling on this emE si je ne veux pas qu’on croie que je me pro-
matter directly, as neither party presented much in  nonce directement sur cette qtastiaorie’

the way of material for or against the application  que les parties ont fait valoir bien peu en faveur ou
of the doctrine ofiroit acquis to the present situa-  contre I'application de lectté des droits acquis

tion, it seems at the very least relevant, as Robert  dansdentrcas, il sembke tout le moins utile

J.A. noted, that the Center was operating all of  de souligner, comme ['a fait le juge Robert, que le
those years outside the boundaries of its permit.  Centre a pendant toutes ees exetd les

There may well be an issue of illegality that oper-  limites de son permis. Il se peut bien qu'en raison
ates as a bar to the Center “acquiring” the permit  deddlig de ses actiwt le Centre n’ait pas pu

in this way. | note in passing the correlative provi-  « &egw le permis. Je reVe en passant la dis-

sion to s. 140, s. 141, a provision that would have position eletisé de l'art. 140, a’ savoir

been operating until the new law came into force, Il'art. 141, qui S’est apelijisqua I'entrée en

which reads: vigueur de la nouvelle loi:
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141. Every permit holder must, at the times fixed by 141. Un détenteur de permis doit, awpdques fires
regulation or, failing such, at the request of the Minister, @glement oua dEfaut, sur demande du ministre, lui
furnish to the Minister, in such form as the latter may fournir en la forme qu'il prescrit :

prescribe,

(1) a detailed report of his activities containing the  © uf rapport éfaillé de ses activds qui contient les
information prescribed by regulation; renseignements prescritegkmient;

(2) financial statements certified by the auditor of the  © d@setats financiers certés par le gfificateur de
establishment, in the case of a public establishment or aetabliSsement, s'il s’agit d’'uetablissement public ou
private establishment contemplated in sections 176 and  etainliSsement prev’vi$ dans les articles 176 et
177. 177.

This provision, it seems to me, is there to ensure Il me semble que cette dispositiargaisatir

that the Minister is kept apprised of an institution’s  que le ministre soit tenu au courant dessactivit’
activities. If that institution is operating outside the  datablissement. Si cetdblissement excle les
bounds of its permit and the Minister knows that limites de son permis et que le ministre le sait
as a result of these documents being provided to it, acegdux documents qui lui sont fournis, ce fait

a characterization of the legality or illegality of the  influgeshent sur la etermination de laeljalig
institution’s operations must surely be influenced ou deddlie des activis de [Etablissement en

by this factor. guestion.

| acknowledge that there is often an important Je reconnais qu'il y a souvent une eiffhce

difference between a legal act and that which doc-  importante entre un acte juridique et le document
uments or records it, e.g., in the absence of a writ- qui le constate; par exemple, en lI'absence d’exi-
ing requirement, a writing attests to the existence  geneerity'un documentethoigne de I'exis-
of a contract that exists quite independently from  tence d'un contrat qui exista faiitindgpen-
that writing and while assisting in matters of proof = damment de ce document et, bien que ce dernier
is not essential to the very existence of the con-  soit utile emmate preuve, il n'est pas essen-
tract. However, | would hesitate to characterize a  atigXxistence rafne du contrat. J8siterais tou-
permit in the same way. | think an activity can be  tefoipialifier un permis de laenie marete. Je
authorized without an implied or acquired permit  pense qu'une &cipatitetre autorise en l'ab-
per se. In other words, there may be permission in  sence de tout permis implicite ou acquis. En
the sense of what is authorized but not in the sense  d’autres termes, il peut y avoir permission dans le
of a permit as an object. In any event, | would pre-  sens de ce qui estegutmis’pas dans le sens
fer here to say that the activities were authorized = d’'un permis qui la constate. De towee njani’
(i.e., permitted) but that the permit itself did not efere affirmer ici que les actiésétaient autori-
yet exist. The Center was therefore acting under itsees gc’esta-dire permises), mais que le permis
long-term care permit with the government's Iugmé n'existait pas encore. Le Centre agissait
acquiescence with respect to any issue related to  donc en vertu de son petalbssément de
the legality or illegality of that activity. It was not  soins de longuesdumVec I'assentiment du gou-
acting under an acquired or implied modified per-  vernement pour ce qui estiderdle ladgalig
mit. It brought the request for modification at the  ou deeljili€ de ses actigs. |l n'agissait pas
time the parties agreed to, once the move to Mon-  en vertu d’'un permisearactfiis ou implicite.
treal was made. It did this because it did not yet |l as@nd la demande de modification au
have that permit. While that request may well have = moment convenu par les parties,di'esipes
been a request for something the Center saw itself en#giigemena Montial. Il I'a fait parce qu'il
as entitled to, it was not a purely empty or formal  ne @it ‘pas encore ce permiseié si cette
request for that which it already possessed. Indeed, = demande pouvait biem aligenir cea quoi le

Centre considrait avoir droit, il ne s’agissait pas

d’une simple demande pour la forme visargbte-
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under this characterization, it would have been a  nir ce qu'ikedasts@&ja. En fait, la demande gr”
s. 139.1 renewal request. semtauraitete, dans ce sens, une demande de
renouvellement vise par l'art. 139.1.

The government’s behaviour, while not rising to  J'estime que, ®rme s'il néquivalait pasa‘la 190
the level of issuing an acquired or implied permit, elidance d'un permis acquis ou implicite, le
did, in my opinion, result in an exercise of the = comportement du gouvernement a eonstitu”
Minister’s discretion. When s. 138 says that “[tlhe  exercice de pouvoiet@unaire du ministre. En
Minister shall issue a permanent permit or a tem- ecigent que « [[Je ministreetlvre un permis per-
porary permit if he considers that it is in the public  manent ou un permis temporaire s'il estime que
interest”, this imputes to the Minister an exercise  &iét public le justifie », I'art. 138 attribue au
of discretion with respect to whether or not grant-  ministre le pouvoirddisoraire de ecider s'il
ing a particular temporary or permanent permit est dangnpublic de dlivrer un permis tem-
will be in the public interest. However, this discre-  poraire ou permanent particulier. Le ministre a
tion was exercised when the Minister promised the  toutefois @xerg@ouvoir disationnaire en pro-
Center that it would receive the modified permit,  mettant au Centre delilried le permis modié;
encouraged the move to Montreal, endorsed the en encourageantleagement Monti€al, en
financing campaign focussed on the role of the s'assogitmtampagne de financemeneevsur
Center as a long-term and short-term care hospital, oléedd Centre en tant qudpital offranta la fois
and continued to fund the short-term care services  des soins de longue et de ceerét enréonti-
despite the mismatch between those services and  nuant de financer les services de eeurtal-dur”
the Center’s permit. When the Minister made those e lgur non-concordance avec le permis du Cen-
decisions and engaged in that behaviour with the  tre. Lorsque le ministre a prigctseond” et
Center, the Minister decided, for the purposes of  adop” comportement avec le Centre, il a
s. 138, that it was in the public interest to give the ecidf, pour les fins de I'art. 138, qu@dtait dans
Center a permanent permit for the operation of a diit’public d’accorder au Centre un permis
long-term and short-term care institution. The  permanent powtablissement de soins de lon-
actual granting of the permit was simply deferred  gue et de couree.dud @liviance neéime du
until the move to Montreal was made. The factthat  permis a simplergemtarde jusqua ce que le
this course of dealings consisted of various ele-emaiiagementa Montéal ait €t effect&. La
ments and occurred over a long period of time is,  divedstces rapports et leechelonnement sur
in my view, no bar to looking at the overall situa- une longeeiode de temps n’emephent pas,
tion and concluding that a decision with respectto  @&spnoi, d’examiner I'ensemble de la situation
the public interest was made and discretion on this  ni de conclure quaiséod concernant I'ietét
issue was exercised. The Minister was therefore  pubdit¢ prise et qu'il y a eu exercice de pou-
bound when the Center made the January 31, 1991  voietisurairea cetegard. Le ministrestait
request to issue the promised permit. | believe that  derlorgque le Centre a demanid’ dilivrance
the fact that the Minister did not require any  du permis promis, le 31 janvier A98a&n avis,

change in the activities of the Center is confirma- le fait qu'il n'aesgigcune modification des acti-
tion of the reasonableness of this conclusion. The eswil Centre confirme que cette conclusion est
specific conduct of the Minister in this case indi-  raisonnable. Le comportement particulier que le

cates that his discretion was exhausted. This does  ministre & atofgSece indique qu’il @pui€

not mean that in a different set of circumstances  son pouvoiretisunaire. Cela ne signifie pas

the Minister could not, based on overriding policy  que, dans des circonstaneesntif§; il ne pour-

concerns, in exceptional circumstances, reverse a  rait pas se fonder sur desatmmsdde poli-

prior discretionary decision. tigueeggrale pepondrantes pour revenir excep-
tionnellement sur une edision discetionnaire
antgrieure.
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B. When Was the Discretion Exercised? B. Quand y a-t-il eu exercice du pouvoir discré-
tionnaire?
101 Given the veritable flurry of documents submit- En raison de I'abondance des documersod”
ted attesting to the promise to regularize the Cen-es gsii Emoignent de la promesse @gulariser le
ter's permit once the move to Montreal was made,  permis du Cenée lepgménagemena Mont-
it is difficult to pinpoint precisely when the Minis- eal, il est difficile de dferminer avec pcision le
ter's discretion under s. 138 was exercised. It ~momereaninistre a exeecle pouvoir dis@-
would therefore be helpful to begin with the earli-  tionnaire que luiezenfart. 138. Il serait donc
est pieces of evidence in the record and follow the  utile de commencer par exame@iemkass de
acts and documents that can be said to have solidi-  preuve les plus anciens du dossier et de passer en
fied the promise made to the Center by the Minis-  revue les actes et documents qui, peut-on dire, ont
ter and its representatives. renfota’promesse faite au Centre par le ministre
et ses re@sentants.
102 The Minister relies in his submissions on a doc- Le ministre s’appuie sur un document edall
ument dated August 1984 entitlddrogramme  mois d'aait 1984 et intitud”Programme fonction-
fonctionnel et technique prepared by the Minister nel et technique prépag par le ministre des
of Social Affairs. In this report, the Minister  Affaires sociales. Dans ce rapport, le ministre sou-
emphasizes the Center’s role as a provider of inter-  lign@dedti Centre comme fournisseur de soins
mediate pulmonary or respiratory care; see, e.g., pulmonaires ou respiratoiregdidieas; voir,
pp. 7 and 9. The report signals, in a somewhat par exemple, p. 7 et 9. Le rapmtat,faituhe
understated tone, the Minister's approbation of  m@niquelque peu laconique, de I'approbation
the Center's relocation from Sainte-Agathe to  par le ministre de la relocalisation du Centre de
Montreal (p. 10). When the Center’'s vocation is  Sainte-AgatMentéal (p. 10). Lorsque le docu-
first referred to in that document, the following  ment mentionne pour la ererfois la vocation
wording is used (at p. 11): du Centre, il le fait dans les termes suiatas (-
p. 11):
[TRANSLATION] The vocation of Mount Sinai Hospital in La vocation dedpital Mont-Sina'a Gdte Saint-Luc
Céte Saint-Luc is 107 long-term care beds: 50 interme- est de 107 lits de soins de loagués@dits de soins
diate pulmonary care beds and 57 physical care beds. pulmonairesifiteres et 57 lits de soins physiques.
And again later (at p. 16): Il ajoute, plus lom I@ p. 16) :
[TRANSLATION] . . . 50intermediate pulmonary care beds . .. 50 lits de soins pulmonaires intexdidires et 57 lits
and 57 physical care beds. de soins physiques.
It is significant that this document seems to stabi- |l importe de noter que ce document semble consa-
lize the 50/57 split language in the course of deal-  crer la formule 50/57 dans les rapports entre les

ings between the parties. This had been mentioned  parties. Cette formule figurait dans la dettre ant’
in an earlier May 8, 1984 letter appended to the rieure du 8 mai 1984eanaexapport. Cepen-

report. However, the other letter appended there, dant, elle n'appasadans I'autre lettre anrex”

an even earlier correspondence dated June 27, au rapport, celle encore plus ancienne du 27 juin
1983, did not use this language. These prior letters  1983. Ces leterswant faisaierdtat de Bgo-

had made references to future negotiation over the  ciations futures portant spadétioh pecise

precise allocation of beds, assessments based on deshtsiudtions foneés sur les besoins de la

the needs of the community, etc., but, in my opin- colleetjvitf ainsi de suite, mais je suis d'avis

ion, this August 1984 document entrenches the  que ce document du maisl®8é tonsacre la

50/57 language between the parties. formule 50/57 entre les parties.
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I cannot accept that the Minister looked at the Je ne puis reconrieé que le ministre situait 1a103
50/57 vocation in terms of an overall long-term  vocation 50/57 dans un contexte global de soins de
care context given the “intermediary” nature of the  longuee@w@dtant done” la nature «intersy’
authorized beds. As both courts below found, diaire » des lits ago@@mme I'ont conclu les
intermediary beds are considered, for the purposes  deux cours d'instareeuisf’les lits de da€
of long-term or short-term care classification, intediaire sont consetés comme des lits de
short-term care beds. Moreover, it is unclear why, courteedatix fins de classification. De plus, si
if the Ministry truly saw the intermediary beds it le mipigt considfait vraiment que les lits de
authorized as long-term care beds, it would even eeluriternediaire autorie$ étaient des lits de
engage with the Center on the issue of the modifi-  longueegdush ne voit pas pourquoi il aurait
cation of its operating permit. If the Ministry really eme discud”avec le Centre de la possilalitie
saw the intermediary beds this way, no modifica-  modifier son permis d’exploitation. Si leenainist’
tion to the permit would be required because the  percegaltement ainsi les lits inteediaires,
Center would be doing precisely what the permit  aucune modification du permis ne eFagtaire
indicated — running long-term care services.etant done’que le Centre ferait exactement ce que
However, not only did the Ministry discuss with  le permisvmit — la prestation de services de
the Center the possibility of altering its permit,  longueedurToutefois, le ministe a non seule-
knowing that such an alteration was a central fea- ment disvgc le Centre de la possillitie
ture of the Center’s fund-raising campaign, it in  modifier son permis en sachant que cette modifica-
fact promised to do so once the move to Montreal i@t au coeur de sa campagne de financement,
was made. mais encore il a effectivement promis de le modi-

fier apeEs le @ménagemena Montigal.

Perhaps the most significant piece of evidence La lettre du 21 novembre 1989 que le Conseil 4&*
here is the November 21, 1989 letter written to the  laesahtdes services sociaux de é&mion de
Center by the Conseil de la saretf des services  Moetal ngtropolitain a fait parvenir au Centre
sociaux de la agion de Moneal netropolitain  est peugtfe I'élément de preuve le plus important
(C.S.S.S.R.M.M.). This letter sets out the reloca- en &espOn y expose le plan de relocalisation
tion plan and acknowledges that in the 50/57 split,  tout en reconnaissant que, dasEartdior
the 50 beds are to be short-term care beds. Here  50/57, les 50 lits dtigafgengs aux soins de
the commitment is expressed in the following way:  courteeluDans cette lettre, onepoit qu'il fau-

dra que

[TRANSLATION] . . . fifty-seven (57) places to be reserved . . . cinquante-sept (57) places soiemsarees a la

for long-term clientele and a maximum of fifty (50) clielet'de longue deg et un maximum de cinquante

places for intermediate short-term care. (50) places pour des soins de coeeteetdinterra”
diaires.

After this date, the Minister can certainly no  Aprcette date, le ministre ne peut certainement
longer claim to have been viewing the 50/57 allo-  plus dire qu'il situeepartition 50/57 dans le

cation in terms of the long-term care context. The  contexte des soins de longae ldag lits des-
intermediate care beds are placed with the short- estawix soins interediaires sont assinei$” aux

term care beds and the reason for the alteration of lits destiX soins de courte @eret la raison

the permit is made clear. That this was a promise  de la modification du permis est¢endjoé-

to make the required modification to the permit  ment.d@onse du ministra [a demande de per-

once the move to Montreal was made is evidenced  mis du Centre pceniddep1989-1991 montre

by the Minister’'s response to the Center’'s request  qu'il s’agissait d’'une promesse d’apporter au per-
for its 1989-1991 permit. In a September 14, 1990  mis la modification demapds le éménage-
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letter about this, the then Assistant Deputy Minis-  nmerlonti€al. Dans la lettre du 14 septembre
ter wrote: 1990 qu'il a fait parvenir au Centiecé sujet, le
sous-ministre adjoint pcise :

[TRANSLATION] As soon as your services are relocated esue vos services seront reloaaisur ©fe St-Luc
on Gdte Saint-Luc in Montreal, we shall take the stepsa Montgal, nous devrons prendre les mesures pour
to modify your permit. modifier votre permis.

However, once the move to Montreal was made, in  eA@voir éménag a Montgal en janvier 1991,
January 1991, and the Center brought its request le Centesengrine demande de permis modi-
for the modified permit for 1991-1993, in a letter e fiour la pfiode 1991-1993. Toutefois, dans une
dated October 3, 1991, the Minister refused, stat- lettieedd”3 octobre 1991, le ministre a refus’
ing that reclassifying the 50 beds as short-term le permis soll@it'disant que, si les 50 lits
care beds would result in the hospital having tcetaie€nt reclassii$ en lits de courte dee, I'hSpital
deal with more complex clinical problems using ferait faceles proldmes cliniques plus com-
additional financial resources that the government  plexes goéssiteraient I'octroi de ressources
could not provide and the Center would have to finemesi™ additionnelles que le gouvernement
keep operating under the old permit. etdit pas en mesure de fournir, ajoutant que le
Centre devrait continuer de fonctionner sous le
régime de son ancien permis.

It is difficult to determine precisely when the |l est difficile de @&terminer avec pcision le
Minister abandoned the preference that the Center  monoel® ministre a abandoana pgférence
continue operating under its long-term care permit.  que le Centre continue de fonctionner sous le
It is possible that this was always the preferenceegimé de son permis etablissement de soins de
and the refusal to modify the Center’'s permit was  longueeadul’se peut que cela ait toujoets la
motivated by that preference. However, this is not ef§geEnce et que ce soit ce qui a metie refus de
what was indicated to the Center in the Ministry’s ~ modifier le permis du Centre. Ce n’est toutefois
dealings with it. As my colleague Binnie J. points  pas ce qu'on a iadiquCentre lorsque le minis-
out, “if the successive Ministers had gone throughere & trai”avec lui. Comme le souligne mon col-
the same cogitations and deliberations as they digkgud’le juge Binnie, «jestime que les ingisn”
between 1984 and 1991, but kept their thoughts to  n’obtiendraient probablement pas I'ordonnance
themselves, | think it unlikely the respondents  qu'ils sollicitent si les ministres qui se sont suc-
would succeed in obtaining the order they seek” edécsétaient lives, sans exprimer leur pees”

(para. 4). | agree with him that what is important  aux cogitations et @ibéiditions auxquelles ils

here is the course of conduct between the parties  se s@st dimtie 1984 et 1991 » (par. 4). Je con-

and the evidence that documents this relationship.  viens avec lui que ce qui importecee ksspa

The 1989 letter acknowledges that the beds are to  ligne de conduite des parties et la preuve qui fait
be short-term care beds and the permit must betat de leur relation. Dans la lettre de 1989, on
correspondingly altered. The 1990 letter docu- recwrm# les lits sont des lits de courte eur’

ments the promise. Over the course of those deal- et que le permasrelortodifé en consquence.
ings, the various occupants of the office of the La lettre de 1996t&ité la promesse. Tout au
Minister and Ministry officials knew that the hos-  long de eelsanges, les ministres qui se sont suc-

pital's vocation as a long-term and short-term careedécét les fonctionnaires du miréseé savaient
provider was an important element of the Center's  que la vocation du Centre en e¢tattlpsément
fund-raising campaign; 50 intermediary care beds de soins de longue et de caetaiutnelé-

were allocated — beds that are considered short- ment important de sa campagne de financement;
term care beds and were eventually acknowledged  50eb&snes aux soins de dee’ interngdiaire

as such. These officials had knowledge of and etitalloles — lits qui sont consilés comme
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funded all of the Center’s short-term care services, des lits destmX soins de courte deret qui
promoted the move to Montreal, and promised an  ont finalea&meconnus comme tels. Ces fonc-
alteration of the permit once the move was made. tionnaitaient au fait de tous les services de
Most of these elements were in place even in 1984,  couree diur’Centre et ils les ont finag ils
but they were solidified over the years in which the  ont enceul@géménagemena Montegal et ont
relocation plans were taking shape and being  promis que le permis seraierapdsice éme-
encouraged, culminating in what is, in my opinion,  nagement. €&di¢ én grande partie la situation
the significant triggering event here, namely the enm”en 1984, mais tout s’'est cate davan-
move to Montreal in January 1991. Hence, | see  tage pendant lessaan’ cours desquelles les
the Minister's discretion under s. 138 as having plans de relocalisation ont pris forme e ont ~
been exercised at that date. encoesagour aboutia ‘ce qui est, selon moi,
I"eléement @clencheur en l'egee : le éhménage-
menta Montgal en janvier 1991. Par caugient,
jestime qua cette date le ministre avait exeson
pouvoir discetionnaire en vertu de l'art. 138.

The parties referred in their submissions to a Dans leurs plaidoiries, les parties ont menteonh?6
number of decisions that have considered the level  un certain nombeeisierts portant sur le degr”
of deference to be attributed to a Minister's exer-  de retenue appladidretcice du pouvoir dis-
cise of discretion, including this Court’'s recent etarhnaire d’'un ministre, dont I'at rcent de
decision inBaker v. Canada (Minister of Citizen- notre Cour Baker c. Canada (Ministre de la
ship and Immigration), [1999] 2 S.C.R. 817. The Citoyenneté et de I'lmmigration), [1999] 2 R.C.S.
level of deference given to such decisions is high.  817. kessidhs dis@fionnaires d'un ministre
However, this is not a situation in which the exer-  doivent faire I'objet d’'une grande retenue. Nous ne
cise of the Minister’s discretion is under review as  sommes cependant pasemcprd’une situation
it was in Baker. Here the Minister has exercised u,@omme dans I'affairBaker, c’est I'exercice du
his discretion prior to the decision that is objected  pouvoir eliscmaire minisfiel qui est exa-
to. More specifically, the discretion has been exer- emiBh I'esgce, le ministre avait exercson
cised by January 1991 when the move to Montreal = pouvoirddisoriaire avant laatision contest.
is made, and the decision that is objected to here is  En effet, ce pouvoir ejaiétl exere” au
the October 3, 1991 refusal to issue the modified = momentedérdigement ‘Mont€éal en janvier
permit. Hence, what is at issue is the reversal of 1991, alors quecikiod” contesg en I'espte
that exercise of discretion. In other words, the estle refus, le 3 octobre 19@liyd €€ permis
Minister’s discretion has been “spent” or modifiC’est donc l'infirmation de I'exercice du
“exhausted” by the time the refusal is made. pouvoir digmmhaire du ministre qui est en

cause. En d'autres termes, le ministre avajad’
« eXer@ » ou «epui€ » son pouvoir disetion-
naire au moment du refus.

However, the question remains as to whether the Toutefois, il restea dterminer si la lettre du 3107
October 3, 1991 letter was a valid reversal of the  octobre 1991 a validemene ibédixercice de ce
exercise of that discretion. More specifically, we  pouvoir @fonhaire. Plus particdiement,
must ask whether, under some general discretion- nous devons nous demander si, en vertu de
ary power, the Minister was entitled to reverse that  quelque pouvoietiisuraire gréral, le minis-
original exercise of discretion at that time, in that tre pouvait alorsegdescainsi pour infirmer
way. I'exercice initial de sa disetion.
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C. Wasthe Original Exercise of Discretion Validly
Reversed?

In my opinion, the October 3, 1991 refusal can-
not be taken as a valid reversal of the Minister’s
prior exercise of his discretion for at least two rea-
sons.

C. L'exercice initial du pouvoir discrétionnaire a-
t-il &é validement infirmé?

Je suis d’avis qu’'on ne peut pas coasil que

le refus du 3 octobre 1991 @ infitidément
I'exercicerauf du pouvoir disetionnaire du

ministre, et ce, pour au moins deux raisons.

First, the issue of additional resources and fund- Premgrement, les fonctionnaires du mieis’

ing had never been raised before by ministerial
officials to the Center's executives. There was
never in fact any request for additional services or
money by the Center. Moreover, there was no indi-
cation that the Center would have to change any of
its activities in order to satisfy the requirements of
the permit it asked for, thereby requiring more
funding. The budget reports submitted from 1974
to 1991 have always included short-term care ser-
vices, e.g., an operating room, laboratories and
radiology services. The Center’'s October 24, 1991
letter responding to the Minister’'s refusal pointed
out that the Center has always responded to the
needs of the patients within its budget and that it
had no intention of asking for adjustments to its
budget for care and services resulting from the
reclassification. | would also point out that the idea
that the move to Montreal would not result in any
reduction or increase in programs or lead to an

n'ont jamais soldeglestion des ressources et
du financementesupptaires aups des admi-
nistrateurs du Centre. En fait, le Centre n’a jamais
salw@s services ou des fonds sepmhtaires.

De plus, rien n’indiquait que, pour respecter les
exigences du permis deman@entre devrait
modifier ses axdivdt aurait ainsi besoin de plus
d’argent. Les rapportsethirdg” épog€s au

cours derilzde’de 1974 1991 ont toujours
et de services de courte dercomme, par
exemple, une saligatiop; des laboratoires et
des services de radiologie. Dans sa lettre du 24

octobre 1991, le @agiteau refus du ministre

en faisant remarquer qu'il a toejoomslu’aux
besoins des patiehitgérieur de I'enveloppe
btadg qui luietait allo€e et qu'il n'a pas I'in-
tention de demander des ajustemeetairesdg”
pour les soins et serggdtant de la reclassifi-
cation. Je tiensaasmgiigner que I'idé que le

increased budget has always been at the Center cémérdigementa "Montgal n’entrafierait aucune
the negotiations between the parties; see the Miniseduation ou augmentation des programmes ni

ter's report,supra, at p. 11. The Minister cannot
now invoke a vague and ungrounded funding con-
cern as a reason for reversing a prior exercise of
discretion in these circumstances.

aucune hausse dtadg a toujourett au cceur

adgpciations entre les parties; voir le rapport
du mingtreit., p. 11. Dans ces circonstances,

le ministre ne peut pas invoguer maintenant une

préoccupation vague et non fare relative au
financement pour infirmer un exercice en¢ur de
son pouvoir dis@ftionnaire.

Secondly, the Minister's behaviour since that
October 3, 1991 refusal of the permit modification
is inconsistent with finding that the exercise of dis-
cretion has in fact been genuinely reversed. | refer
here to the Minister's December 3, 1991 letter
written to the president of the board of directors of
another Montreal hospital, Centre hospitalier des
convalescents de Moefl. In this letter, the Min-
ister explains that the palliative care program for-
merly run by this hospital will be transferred to the
Center. As various elements of the evidence indi-

Deuxiémement, le comportement adepiar le

ministre depuis qu'il aedtushodification du
permis le 3 octobre 1991 ne permet pas de con-
clure qu'il a vraiment énfiexércice de son
pouvoir dtgmmhaire. Je mentionre cetegard

la lettre dec@mbre 1991 qu'il a fait parverar -
lasidente du conseil d’administration d’un

autreopital montgalais, le Centre hospitalier des

convalescents de ddbnbans cette lettre, le
ministre explique que le programme de soins pal-
liatifs auparavant offert paopitet séra trans-



[2001] 2 R.C.S.  CENTRE HOSPITALIER MONT-SINA C. QUEBEC Le juge Bastarache 339

cate (e.g., the affidavit of Howard Blatt) and the eréfau Centre. Comme diveeements de preuve
Minister himself admits in this letter when he says  l'indiquent (notamment [l'affidavit de Howard
that the use of these bed®RANSLATION] “is lim-  Blatt) et comme le ministre lui-erhe I'admet dans
ited to a few weeks”, palliative care beds are by cette lettre lorsqu’il dit que l'utilisation de ces lits
definition short-term care beds. Indeed, | note in  « se limitguelques semaines », les lits des
this respect that in the November 21, 1989 letter esnité soins palliatifs sont, paefohition, des
referred to above, the Center is actually told by the lits de courte die souligne d'ailleuesce pro-
C.S.S.S.R.M.M. that the palliative care patients pos que, dans la lettre du 21 novembre 1989 sus-
cannot be given long-term care beds and they must  meagpta Conseil de la s&nEt des services
be considered to be short-term care bed occupants.  sociaux eégida de Mon&al netropolitain
In the December 3, 1991 letter, the Minister writes  informe le Centre queeléficidires de soins
[TRANSLATION] “the replacement of these beds has  palliatifs ne peuvent pas se voir attribuer des lits
been carried out by Mount Sinai Hospital”. This  destirdux soins de longue @eret qu'ils doi-
confirmation that the Center will be running short-  vefite"comps comme des patients occupant
term care beds comes after the Minister's refusal  des lits de couee @ans la lettre du dém-
to alter the Center's permit. In my view, it indi-  bre 1991, le ministtat ‘que « le remplacement
cates that the Minister's behaviour is inconsistent  de ces dits assug par I'Hopital Mont-Sina’».
with a reversal of his discretion to modify the Cen-  Cette confirmation que le Centre exploitera des lits
ter's permit. It is, in effect, acting as if the original ~ de courteedwstit le refus du ministre de modi-
exercise of the discretion is what is in operation, fier le permis du Céntremn avis, cela montre
i.e., the Center has short-term care beds that can be  que le comportement du ministre ne permet pas de
used for palliative care patients. The only logical comsEdqu'il a infirmg I'exercice de son pou-
inference to be drawn is that this situation is the  voir difmmhaire de modifier le permis du Cen-
one that the Minister believes to be in the public  tre. Le ministre semble, en effet, agir eanform”
interest. ment a’ I'exercice initial de son pouvoir

disciétionnaire en ce sens que le Centre @dss’

des lits de courte dee pouvantfre occups par

des patients quiatessitent des soins palliatifs. La

seule @duction logique qui peudtre faite est que

cette situation est celle que le ministre estatre ~

dans l'in€rét public.

Given the groundlessness of the Minister's Etant done que le refus du ministre de respe&-ll
refusal to alter the permit as promised and his sub-  ter la promesse de modifier le permis n’est pas
sequent behaviour inconsistent with the supposed efendjue le comportement qu’il a adopir la
reversal of the original exercise of his discretion, |  suite est incompatible aveetémdaré infirma-
cannot view that October 3, 1991 letter as a valid  tion de I'exercice initial de son pouvatialiscr”
reversal of the discretion exercised when the Min-  naire, je ne peux pasecensjdé, dans sa lettre
ister promised to the Center a modification of its  du 3 octobre 1991, le ministre aeinfalide-
permit to reflect reality once the move to Montreal  ment I'exercice de son pouvoketidisodire en
was made. promettant au Centre de modifier son permis pour

gu’il soit conformea’la €alité, une fois qu’il aurait
déménag a Monte€al.

In the case ofComeau’'s Sea Foods Ltd. v. Dans l'arét Comeau's Sea Foods Ltd. c. 112
Canada (Minister of Fisheries and Oceans), Canada (Ministre des Péches et des Océans),

[1997] 1 S.C.R. 12, this Court recognized the [1997] 1 R.C.S. 12, notre Cour a reconnu le carac-
ongoing nature of a Minister's discretionary erd¢” constant du pouvoir digtidnnaire d’un
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power, holding that thEisheries Act's conferral of  ministre, statuant que le fait quellai sur les

“absolute discretion” to the Minister to issue orpéches prévoyait que le ministre pouvaita<dis-

authorize to be issued a fishing licence included etian» dlivrer ou autoriser la alivrance d'un

the power to revoke that authorization prior to the  permisethgSignifiaitegalement qu'il pouvait

actual issuance of the licence. There Major J.evoquer cette autorisation avant lalidance

stated, at para. 43: eelle du permis. Dans cet atr’le juge Major
affirme, au par. 43 :

The power to issue the licence, once exercised in any Le pouvoieldeedun permis, une fois exerc’
single instance, is expended and may only be revised or dans une affemigset la @livrance ne pewtfe
revoked under the specific statutory conditions in s. 9.evisté ou €voqiee qu'aux conditions particelies
However, the power to authorize is a continuingenon&esa l'art. 9. Toutefois, le pouvoir d'autoriser est
power .. .| donot think that the authorization to issue un pouvoir constant [. . .] Je ne pense pas que l'autorisa-
the licence conferred upon the appellant an irrevocable tiorellgad”un permis ait coefé a I'appelante un
legal right to a licence. Until the licence is issued, there dra@vacablea un permis. Jusga’te que le permis
is no licence and therefore no permission to do what is stiitrd,” il N’y a pas de permis et, par cegsént,
otherwise prohibited, namely fish for lobster in the off- aucune permission de faire ce qui est par ailleurs inter-
shore. Unless and until the licence is actually issued, the adsgvoir gther le homard en haute mer. Tant et
Minister in furtherance of government policy may aussi longtemps que le permis n’eskelpas, dé
reevaluate or reconsider his initial decision to authorize ministre peut, aux fins d’'appliquer la politique du gou-
the licence. Until the Minister actually issued the vernemedtyaluer sa @cision initiale d'autoriser le
licence, he possessed a continuing power to reconsider permis et revenir sur celle-a.caugqil ait effecti-
his earlier decision to authorize and or issue the licence venatimiedle permis, le ministre avait le pouvoir

constant soit de revenir sur scidion argfieure d'au-
toriser, soit de eivrer le permis . . .

This case and its holding, in my mind, is readily = J'estime que cette affaire — et la conclusion qui y
distinguishable from the case at bar. estetir— peut facilemengtfe distingee de la
présente affaire.

The Fisheries Act, R.S.C. 1985, c. F-14, used a La Loi sur les péches, L.R.C. 1985, ch. F-14,
two-stage process of authorizing and issuingetablissait un processus en deaiapes consistant
licences. INComeau’s Sea Foods, the Ministry had ~ d’abora autoriser et ensuite ®livrer les permis.
telexed to the applicant a copy of the decision to  D&oseau’'s Sea Foods, le minisEre avait
authorize the licences. However, on the facts of eevoyf €lex a la reqerante une copie de la
that case, the applicant did not request that theecisibn d’autoriser laalivrance des permis. Les
actual licences be issued and the evidence was that faits de cette affaire indiquent cependant que la
they would have been had the request been made eregta’ n'avait pas demamdjue les permis
prior to a change in Department policy after which,  autarisdient dlivrés, et la preuveer@le qu'ils
given political pressures surrounding lobster fish-  l'auragsitsi elle en avait fait la demande avant
ing, specific clearance from the Assistant Deputy  que le remgisthange sa politique en exigeant
Minister was required. As Major J. put it at para. esofmais que ladlivrance des permis soit assu-

50: “In most instances the issuance of the licence jettiBautorisation expresse du sous-ministre
would be expected to follow its authorization in  adjoint en raison des pressions politiques entourant
short order. Nonetheless, the time between the two etdgdu homard. Comme l'agui&€ le juge

does permit the Minister to assess his authorization ~ Major, au par. 50 : « Dans la plupart des cas, on
in light of government policy or a change in cir-  s'attendenitté que la elivrance d'un permis
cumstances.” In this case, there was a legitimate  suive efegon autorisation. Toutefois, l'inter-
change in government policy that led the Minister  valle gpasé les deux permet au ministred-

to reconsider issuance of the licences, thereby luer son autorisation en fonction de la politique du
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exercising his discretion within the period of time
given to him under the statute to do so.

gouvernement ou d'un changement de circons-

tances. » Dans cette affaire, un changgient |

time de politique gouvernementale avait amén’
ministre a réévaluer la dlivrance des permis, et il
avait ainsi exem®’'son pouvoir disetionnaire dans
le délai prescrita’ cette fin par la loi en cause.

In the present case, the former law is not set up Dans la pesente affaire, I'ancienne loi n'est pa%14

this way. As Major J. recognized @omeau’s Sea

Foods, whether the power can be exercised once or
guestion de savoir si le pouvoir peette exere”
une seule ou plusieurs fois est une question d’inter-

more than once is a matter of interpretatisupi(a,
at para. 44, citingC.W.C. v. Canada (Attorney

corgue de la mine marere. Comme le juge Major

I'a reconnu daret Caameau’s Sea Foods, la

General), [1989] 1 F.C. 643 (T.D.), at p. 652). The efation (pecit, par. 44, o'il cite ST.C. c.
legislation here does not use the authorizing/issu€anada (Procureur général), [1989] 1 C.F. 643
ing steps. Section 138 governs the granting of per- ®ir4t.), p. 652). La mesuredislative dont il est

mits or modifications to existing permits and
s. 139.1 governs the renewal of permits. Hence,
the Minister is not provided, as the Minister was
provided under th&isheries Act, with a period of
time in which to change his or her mind. Moreo-
ver, even if such a power were to be imputed to the
Minister on the basis of general discretionary pow-

ers, the refusal in this case was not a valid exercise

of the Minister's discretion. The policy concern
invoked in the October 3, 1991 refusal was not a

question en despie fait pas appel aatapes de

l'autorisation et delilaadcte. L’article 138
concerneliardhce des permis ou les modifica-

tions app@gs aux permis existants, alors que

l'art. 139.1 porte sur le renouvellement des permis.
Pareqaest, contrairemerat ce qui se produit
sousdemne de ld_oi sur les péches, le ministre
ne dispose d'alaupodr changer d'eE. De

plusem®& si le ministre avait dispp'un tel

pouvoir sur la base de pouvoiesiotisaifes

fair or appropriate one given a situation in which endraux, il reste que le refus gu'il a proneren

the Minister continued to fund the short-term care
services the Center provided and considered it in
his dealings with the rest of the world as a provider
of both long-term and short-term care services. A
policy concern invoked in such circumstances
must be legitimate. At the very least, it must corre-
spond to the reality of the situation. The Minister
cannot promise the Center to issue the modified
permit when the move to Montreal is made, refuse

Besphe constituait pas un exercice valide de
son pouvoir etiliseraire. La prdccupation
diéttggnéral invoqee dans le refus du 3 octo-
bre 19@fainh’hi équitable ni appropeE €tant
dogiuie le ministre continuait de financer les
services de coume dtférts par le Centre et
gue, dans ses rapports avec les autreseibitonsid”
le Centre cometahlissement de soins de lon-
gue et de coue tlmé peoccupation d'irdfét

to issue that permit, and then continue to treat theerérgl invoqee dans de tels cas deitré Egi-

Center as if the permit had in fact been issued.

time. Elleadwmtif le moinsefre conformea’la

Having decided that it was in the public interest ealitt. Le ministre ne peut pas promettre au Cen-

for the Center to operate as a long-term and short-

term care facility and having continued to see
things this way even after the move, the Minister
must issue the 1991-1993 permit.

treeldeett’le permis modié apes le @éhéna-
geradvibntéal, refuser dedlivrer le permis et
ensuite contauesiter le Centre comme si le

permis avait effectiver@éntElivré. Vu qu'il a

décidé qu'il était dans I'ingtét public que le Centre
offre des soins de longue et de courtesdwat qu'il
a conting d'avoir cette perceptioneamnie apes le
déménagement, le ministre doitliirer le permis
pour la @riode 1991-1993.
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D. What Are the Minister's Subsequent Obliga-
tions?

D. Quelles sont les obligations subséquentes du
ministre?

As | have said above, the Minister must issue Comme je l'ai dit pecddemment, le ministre

the 1991-1993 modified permit, recognizing the

doit recdrmala vocation du Centre en tant

Center’s vocation as a provider of both long-term etpblissement de soins de longue et de courte

and short-term care. This will bring the Center

eguréen dlivrant le permis modi@” pour la

under s. 126 of the new law into the category of erigae 1991-1993. Le Centre sera ainsi camsid”

“an institution which operates both a residential

and long-term care centre and a general and spe-

cialized hospital centre with 50 beds or more”. As
such, it is entitled to its own board of directors.
The election of the prior unified board must, there-
fore, be cancelled.

en vertu de l'art. 126 de la nouvelle loi, comme

etablissement qui exploit la fois un centre

ettbrgement et de soins de longueeduet un
centre hospitalier de semsagx et spiali€s

de 50 lits ou pldsce titre, il aura droig son

propre conseil d’administratiorldction du con-

seil d’administration unié an€rieur doit donefre
annukEe.

If the Minister wants to change the category, Si le ministre veut modifier la cagorie, la

class, kind or capacity of the permit (e.g., have the

Center operate as a residential and long-term care

centre only), this must in fact be reflected in the
Center's authorized activities and the govern-
ment’s funding of those activities. If the Minister

decides to take this course of action, the Minister
must:;

classe, le type ou laeapdicjtés au permis
(deemamtammena Taire de IEtablissement

en cause un cengleedjgment et de soins de

longuealsgulement), cela devra effectivement

seetdl’ dans les actiwd$s autorisés du Centre et

dans le financement de cessaoéivitt gouver-

nement. Si le ministre choisit d'agir ainsi, il

devra:

a. consult with the Center and give it an oppor-
tunity to make representations as s. 442.1 of
the new law requires;

b. make sure that its consideration of what “the
public interest warrants” under s. 442.1 of the
new law is based on valid and legitimate pol-
icy concerns that are fairly invoked and
based on the reality of the situation.

In other words, the government cannot invoke a
vague funding concern as a reason for making the
change to a long-term care permit and then con-
tinue to treat the Center as a mixed-care operation.
Any change in the Center's permit status, and sub-
sequent effect on its ability to have its own board

of directors, must be justified by way of an actual

change in government policy based on a decision

a. consulter le Centre et lui donner I'occasion
de faire dessespations, conforementa
'art. 442.1 de la nouvelle loi;

b. vedllee ‘que son examen de ce que «l'in-
erét public [...] justifie » aux termes de
l'art. 442.1 de la nouvelle loi soi fsund”
desqgucupations d'imi€t ggréral valides
egitimes qui soient invo@es equitable-
ment et qui soient conformesla €alité.

En d'autres termes, le gouvernement ne peut pas
invoguer une vagoecypation relative au
financement pour changer le permis en permis de
soins de longeeedysour ensuite continuar °

traiter le Centre cometablissement de soins
mixtes. Toute modification de la nature du permis

du Centre ainsi que tout effeigsabt’sur sa

capaeipossder son propre conseil d’'adminis-

tration doiventeire justifés par un changement
réel de politique gouvernementale faisant saite -
une dcision que ces soins de courteegune ser-
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that those short-term care services no longer serve

their particular purpose or the public interest.

It is my view that where the Minister has failed

to act in accordance with a prior exercise of discre-
tion, the criteria for the issuance of an order of

mandamus are met; sefpotex Inc. v. Canada
(Attorney General), [1994] 1 F.C. 742 (C.A)), affd
[1994] 3 S.C.R. 1100. Although art. 100 of the
Code of Civil Procedure, R.S.Q., c. C-25, provides

vent plus ni leurs fins pagsculi’ I'inBrét
public.

Je suis d’avis que, lorsque le ministre n'agit pas’
cordoranta I'exercice ardfieur de son pou-
voir @enhaire, les conditions deeldirance

d’'une ordonnance denandamus sont remplies;
voipotex Inc. c. Canada (Procureur général),

[1994] 1 C.F. 742 (C.A)), conf. par [1994] 3 R.C.S.
1100.eme si l'art. 100 duCode de procédure

that extraordinary remedies are not generally availeivile, L.R.Q., ch. C-25, mvoit qu’en gréral il

able against the Crown, this rule does not apply in

n'y a dieaucun recours extraordinaire contre

circumstances where the Minister acts outside the Etaf; cette @gle ne s’applique pas dans les cas o0°

limits of his competence, as in this case; see D.

Ferland and B. Emenrygrécis de procédure civile

du Québec (3rd ed. 1997), vol. 1, at pp. 162-63; P.
A. Gendreau et all,’injonction (1998), at pp. 194-
95; Morin v. Driscoll College Inc., [1979] R.P. 198
(C.A.); Procureur général de la province de Qué-
bec v. Laurendeau, [1985] R.D.J. 513 (C.A);
Charles Bentley Nursing Home Inc. v. Ministre des
Affaires sociales, [1978] C.S. 30.

V. Disposition

tence comme c'est le cas en I'esp; voir D. Fer-
land et B. Emerggis de procédure civile du

Québec (3¢ éd. 1997), vol. 1, p. 162-163; P. A.

Gendreau et autresnjonction (1998), par. 194-
195; Morin c. Driscoll College Inc., [1979] R.P.

198 (C.A.Procureur général de la province de
Québec c. Laurendeau, [1985] R.D.J. 513 (C.A);
Charles Bentley Nursing Home Inc. c. Ministre des
Affaires sociales, [1978] C.S. 30.

V. Dispositif

For these reasons, | would dismiss the appeal Pour ces motifs, je suis d’avis de rejeter le poJﬁS

with costs and order the Minister to deliver the

required permit pursuant to art. 844 of tade of
Civil Procedure.

Appeal dismissed with costs.

Solicitors for the appellant: Bernard, Roy &
Associés, Montréal.

Solicitors for the respondents Mount Snai Hos-
pital Center and Elliot L. Bier et al.: Adessky, Pou-
lin, Montréal.

voi avegedhs et d’'ordonner au ministre delid”
vrer le permis sollicé; conforngmenta’ I'art. 844
du Code de procédure civile.

Pourvoi rejeté avec dépens.

Procureurs de I'appelant: Bernard, Roy &
Associés, Montréal.

Procureurs des intimés le Centre hospitalier
Mont-Sinai et Elliot L. Bier et autres: Adessky,
Poulin, Montréal.

un ministre outrepasse les limites de esa comp’



