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ON APPEAL FROM THE COURT OF APPEAL FOR EN APPEL DE LA COUR D'’APPEL DE LA COLOMBIE-

BRITISH COLUMBIA

Administrative law — Tribunals — Liquor Appeal
Board — Institutional independence — Liquor Control
and Licensing Act providing for appointment of Board
members “ at the pleasure of the Lieutenant Governor in
Council” — In practice, members are appointed for
oneyear term and serve on a part-time basis —
Whether Board members sufficiently independent to
render decisions on violations of Act and impose penal-
ties provided — Liquor Control and Licensing Act,
RSB.C. 1996, c. 267, s. 30.

BRITANNIQUE

Droit administratif — Tribunaux administratifs —
Commission d' appel — Indépendance institutionnelle —
Liquor Control and Licensing Act prévoyant que les
commissaires sont révocables a tout moment au gré du
lieutenant-gouverneur en conseil — En pratique, les
commissaires sont nommes pour un an et exercent leur
charge a temps partiel — Les commissaires jouissent-ils
d’ une indépendance suffisante pour rendre des décisions
sur des contraventions a la loi et prononcer les peines
prévues? — Liquor Control and Licensing Act, RSB.C.
1996, ch. 267, art. 30.

A la suite d’'une encgte de police puis d'une ergfe”
d'un inspecteur principal de la Liquor Control and
Licensing Branch, il egtgaltjue lintinge, qui
exploitealrehlin pub, a commis cing infractioms
la Liquor Control and Licensing Act et aux eglements.
Au terme d’'une audience, un autre inspecteur principal

An initial police investigation and a subsequent
investigation by a Senior Inspector with the Liquor
Control and Licensing Branch led to allegations that the
respondent, which operates a hotel and pub, had com-
mitted five infractions of th&iquor Control and Licens-
ing Act and Regulations. Following a hearing, another
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Senior Inspector with the Branch concluded that the deelmendirection conclut que lesegtions onef
allegations had been substantiated and imposed a pen- epso@t impose une suspension de deux jours du
alty that included a two-day suspension of the respon- permis d’alcool de d@mtirintimée interjette appel
dent’s liquor licence. The respondent appealed to théle novo devant la commission d’appel, la Liquor Appeal
Liguor Appeal Board by way of a hearidg novo. The Board. Les conclusions sont maintenaebegard de
findings on four of the five allegations were upheld, and quatre des cagatdns, et la peine est confee En
the penalty was confirmed. Pursuant to s. 30(2)(a) of the vertu de I'al. 30(2)a) de la Lesitkemret les com-
Act, the chair and members of the Board “serve at the missaires «ss@uiablesa’tout moment au grdu
pleasure of the Lieutenant Governor in Council”. In lieutenant-gouverneur en conseil ». En pratique, les
practice, members are appointed for a one-year term and commissaires somsnooumun an et ils exercent
serve on a part-time basis. All members but the chair are leur chaegeps partiel. Tous les commissaires sauf
paid on aper diem basis. The chair establishes panels of lesigent touchent uneetribution quotidienne. Le
one or three members to hear matters before the Boardesidentetablit des formations d’'un ou trois commis-
“as the chair considers advisable”. The Court of Appeal saires, «selon ce qu'ilecenisidiqe », qui enten-
concluded that members of the Board lacked the neces- dent les affaires saurigsesmmission. La Cour
sary guarantees of independence required of administra- d’appel conclut que les commissaires n’avaient pas les
tive decision makers imposing penalties and set aside garantiegpdimtince requises pour dexcidéurs
the Board’s decision. habidisa prononcer des peines, et annuledeislon de

la commission.

Held: The appeal should be allowed and the matter Arrét: Le pourvoi est accueilli et I'affaire est ren-
remitted to the British Columbia Court of Appeal to eeyd la Cour d'appel de la Colombie-Britannique
decide the issues which it did not address. pour qu’elle statue sur les questions qu’elle n'a pas exa-

minées.

It is well established that, absent constitutional con- Il est de jurisprudence constante que, en I'absence de
straints, the degree of independence required of a partic- contraintes constitutionnellesg |¢’'iddgwéndance
ular government decision maker or tribunal is deter- requis daoddlr ou d'un tribunal administratif est
mined by its enabling statute. The statute must beeterdiiré par sa loi habilitante. Il faut integder la loi
construed as a whole to determine the degree of inde- dans son ensembietgyauinel’ le degr'd’'indépen-
pendence the legislature intended. Confronted with dance gu’a voulu assagislidur. Confroesa des
silent or ambiguous legislation, courts generally infer lois muettes ou aesbilgs tribunaux iefent gnéra-
that Parliament or the legislature intended the tribunal’s lement que le Parlementgislddure voulait que les
process to comport with principles of natural justice. edocés du tribunal administratif soient conformes
However, like all principles of natural justice, the degree aux principes de justice naturelle. Toutefois, comme
of independence required of tribunal members may be pour tous les principes de justice naturelle le degr’
ousted by express statutory language or necessary impli- egémdlance requis des membres du tribunal admi-
cation. nistratif peuetre écart par les termes exgs de la loi

ou par @&duction mcessaire.

There is a fundamental distinction between adminis- Il existe une distinction fondamentale entre tribunaux
trative tribunals and courts. Superior courts, by virtue of administratifs et tribunaux judiciaires. Du fait de leur
their role as courts of inherent jurisdiction, are constitu- @ienre inkfente, les cours sepéures sont consti-
tionally required to possess objective guarantees of both tutionnellement tenues d’offrir des garanties objectives
individual and institutional independence. The same diimthdance institutionnelle et individuelle. Le
constitutional imperative applies to the provincial em€ imgratif constitutionnel s’applique aux tribu-
courts. Administrative tribunals, by contrast, lack this naux provinciaux. Par contre, les tribunaux administra-
constitutional distinction from the executive. They are, tifs ne sont pas constitutionnell@pass sle I'ex-
in fact, created precisely for the purpose of implement- cutif. lls sont endédt peci€ment en vue de la mise
ing government policy. Implementation of that policy en ceuvre de la politique gouvernementale. Pour remplir
may require them to make quasi-judicial decisions. cette fonction, ils peatverippadsa rendre desati-

Given their primary policy-making function, however, it sions quasi judiciaires. Toutefois, vu que leur fonction
is properly the role and responsibility of Parliament and premést d’appliquer des politiques, il appartiant °
the legislatures to determine the composition and struc- bon droit au Parlementegfiglatules deetérminer
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ture required by a tribunal to discharge the responsibili- la composition et I'organisation qui permettront aux tri-
ties bestowed upon it. While tribunals may sometimes bunaux administratifs de s’acquitter des attributions qui
attractCharter requirements of independence, as a gen- leur swaluEs. Mime si certains tribunaux adminis-
eral rule they do not. tratifs peuvent parfetse”assujettis aux exigences de la
Charte relativesa I'indépendance, ce n’eséiggralement
pas le cas.
The legislature’s intention that Board members egidlateur a exprim’sansequivoque lintention

should serve at pleasure is unequivocal. As such, it does que les commissaires soierg ahditnenamovible.
not permit the argument that the statute is ambiguous On ne peut donc pas soutenir que la loi esieambigu”
and hence should be read as imposing a higher degree of qgu’'il faut paquemisl'interpeter comme imposant
independence to meet the requirements of natural jus- ure dBigiépendance pluslée afin de satisfaire
tice, if indeed a higher standard is required. Where the aux exigences de la justice naturelle, si tant est qu'une
intention of the legislature, as here, is unequivocal, there normeelgduse ‘'s'impose. Lorsque, comme en l'es-
is no room to import common law doctrines of indepen- ecepTintention dudgislateur est sarsjtivoque, il n'y
dence. Nor is a constitutional guarantee of independence a pas lieu d'importezolésstilie common law en
implicated here. There is no basis upon which to extend ermatiindpendance. La psente egre ne fait pas
the constitutional guarantee of judicial independence jouer non plus quelque garantie constitutionnelle d’'ind”
that animated th&rovincial Court Judges Reference to pendance. Il n'y a rien dans ce qui sous-terigeteoi
the Liquor Appeal Board. The Board is not a court, norrelatif aux juges de la Cour provinciale qui permet
does it approach the constitutional role of the courts. It eteddre la garantie constitutionnelle de lépéhdance
is first and foremost a licensing body. The suspension de la magistatlaecommission. La commission
complained of was an incident of the Board'’s licensing n'est pas un tribunal judiciaire, et elle est loirede poss”
function. Licences are granted on condition of compli- der les attributs constitutionnels des tribunaux judi-
ance with the Act, and can be suspended for non-com- ciaires. Sa fonctiorrprestil'octroi de permis. La
pliance. The exercise of power here at issue falls suspension qui a fait I'objet de la plainte se mattachait °
squarely within the executive power of the provincial I'exercice de cette fonction. Les permis sonesaccord”
government. sousserve du respect de la Loi et peuwvetnt Suspen-
dus en cas d’inobservation. L'exercice du pouvoir en
cause proede carement du pouvoir ecutif du gouver-
nement provincial.

This Court’s conclusion affirming the independence Vu la conclusion rektlirdépendance de la com-
of the Board makes it necessary to remit the case to the mission, dcessaire de renvoyer I'affaieela Cour
Court of Appeal for consideration of the issues it d’appel pour gu’elle examine les questions qu’elle s’est
expressly refrained from addressing. Many of these exgmesy® abstenue d'analyser. Plusieurs de ces
issues directly relate to the validity of the decision at questions touchent directement la deliditécision
first instance. Since the Court of Appeal will have the initiale. Comme la Cour d’appel pewéficier des
benefit of full argument on the nature of the initial hear- plaidoiries sur la nature de I'audition initiale et des dis-
ing and the relevant provisions of the Act, the Court also positions applicables de la Loi, la Cour egaisie ~
remits for its consideration the issue of whether this naesbn examen la question de savoir si cette audi-
hearing gave rise to a reasonable apprehension of bias  ¢ait gne crainte raisonnable de partakt, dans

and, if so, whether this apprehension was cured by the I'affirmative, si lesdpreste novo devant la com-
de novo proceedings before the Board. mission y onte@#n”
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The judgment of the Court was delivered by Versiondaise du jugement de la Cour rendu
par

THE CHIEF JUSTICE — This appeal raises a criti-  LE JUGE EN CHEF— Le prsent pourvoi soalie 1
cal but largely unexplored issue of administrative  une question de droit administratif cruciale mais
law: the degree of independence required of mem-  largement inegplde degg” d’indépendance
bers sitting on administrative tribunals empowered  requis des memégearsi des tribunaux admi-
to impose penalties. As the intervening Attorneys  nistratifs haedditorononcer des peines. Comme
General emphasize, this is an issue that implicates  I'ont seulige” procureurs egéraux interve-
the structures of administrative bodies across the  nants, cette question met en cause la structure d’or-
nation. ganismes administratifs dans 'ensemble du pays.

The Court allowed the appeal at the conclusion La Cour a accueilli le pourva la fin de I'au- 2

of the hearing, with reasons to follow. These are  dience, avec mdtifvre. Voici les motifs de ce

the reasons for judgment. jugement.
I. The Background I. Le contexte

Ocean Port Hotel Ltd. operates a hotel and pub Ocean Port Hotel Ltd. exploite urotel et un 3

in Squamish, British Columbia. The RCMP inves-  pulSquamish, en Colombie-Britannique. Dans
tigated a number of incidents in and around the  un rapport cégmgut plusieurs incidents surve-
Ocean Port Hotel and reported that the establish- aritel Ocean Port oa proximig, la GRC a
ment had not been operating in compliance with  conclu gtablissement n'avait pat” exploig
the Liquor Control and Licensing Act, R.S.B.C.  en conforngt’avec laLiquor Control and Licen-
1979, c. 237 (now R.S.B.C. 1996, c. 267) (thesing Act, R.S.B.C. 1979, ch. 237 (maintenant
“Act”), the Regulations, and the terms of its liquor R.S.B.C. 1996, ch. 267) (la « Loi»)edds- r’
licence. Mel Tait, a Senior Inspector with the  ments et les conditionsedteChon permis d’al-
Liguor Control and Licensing Branch, conducted cool. Mel Tait, inspecteur pringipal Liquor
an investigation into these incidents. This investi-  Control and Licensing Branch (la « diregtien g~
gation culminated in a hearing, pursuant to s. 20 of  rale »), ae nw@e” engefe sur ces incidents,
the Act, before Peter Jones, another Senior Inspec- laguelle a albmttinue, en vertu de I'art. 20 de
tor with the Branch. la Loi, d'une audienceepitEe par Peter Jones,
autre inspecteur principal la direction ghérale.
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At this hearing, Senior Inspector Tait presented A l'audience, I'inspecteur principal Tait a pro-
information to support the following five allega-  duit des informations payer les cing alja-
tions of non-compliance: tions suivantes de non-confermit’

1. May 12, 1996: An intoxicated person was 1. 12 mai 1996 : Une persoreiateativresse a
found within Ocean Port contrary to s. 45(2)(a) eté froude a l'interieur de I'totel Ocean Port,

and (b) of the Act. en contravention des al. 45(2)a) et b) de la Loi.

2. May 12, 1996: The intoxicated patron 2. 12 mai 1996: Le clienketah d'ivresse a
attempted to start a fight contrary to s. 38(1)(a) cherlzh’bagarre, en contravention de l'al.
of the Act. 38(1)a) de la Loi.

3. October 4, 1996: Ocean Port failed to comply 3. 4 octobre 1996 : Ocean Port a omis de se con-
with s. 37 of the Act by permitting minors to formarl'art. 37 de la Loi en permettant que
enter and remain within the establishment. des mineurs entrent @galslidSement et y

demeurent.

4. October 26, 1996: Ocean Port permitted a 4. 26 octobre 1996 : Ocean Port a permis qu’un
patron to become intoxicated contrary to client s’enivre, en contravention de I'al. 45(2)a)
s. 45(2)(a) of the Act. de la Loi.

5. October 26, 1996: Two patrons were observed 5. 26 octobre 1996 : Deux client$® onis”
carrying liquor from Ocean Port contrary to emportant de l'alcool dedlOcean Port, en
s. 11(3) of thelLiquor Control and Licensing contravention du par. 11(3) deguor Control
Regulations, B.C. Reg. 608/76. and Licensing Regulations, B.C. Reg. 608/76.

Senior Inspector Jones concluded that the alle- L'inspecteur principal Jones a conclu que les
gations had been substantiated on a balance of egatibns avaiergté proues suivant la ppon-
probabilities and imposed a two-day suspension oferamfe des probabéis. Il a impos une suspen-
Ocean Port’s liquor licence to be served on a pre-  sion de deux jours du permis d’alcool de, I'intim”
scribed Friday and Saturday. He also ordered thata appliquer un vendredi et un samedi, et a ordonn”
sign notifying the public of the suspension be [I'affichage bien en vue d'un avis public de la sus-
posted in a prominent location. He advised Ocean  pension. Il @ @gsan Port de sadsion par
Port of his decision by letter. lettre.

Ocean Port appealed this decision to the Liquor Ocean Port a interjetappel de cetteedision
Appeal Board by way of a hearimg novo. At this  devant la Liquor Appeal Board (la «commis-
hearing, the Board heard evidence on the charges  sion ») par voie dlamoeb. A I'audience, la
from three RCMP officers and two witnesses for commission a entendemnieigriage de trois
Ocean Port. The Board accepted the evidence of agents de la GRC et derdeims td'Ocean
the police officers over that of Ocean Port’'s wit-  Port. Elle a reterenieitinage des agents mut”
nesses where the evidence differed, finding the  que celuiedesns$ d’Ocean Port sur les points
officers’ evidence more credible and consistent. u iloy avait divergences, estimant quétait plus
The Board issued written reasons affirming Senior editiie et cobfent. Dans uneetision motiee, la
Inspector Jones’ decision with regard to the first, commission a canfardcision de l'inspecteur
second, third and fifth allegations. It held that the  principal Jones sur lesepeerdguxeme, troi-
actions of the doorman relied on by Ocean Port did emsiet cing@me al€gations. Elle a conclu que
not constitute due diligence. It confirmed the two-  les mesures qu'Ocean Port disaittvirsés
day, Friday and Saturday suspension as an appro-  par le portier ne constituaient pas une preuve de
priate penalty. The panel acknowledged that con-  diligence raisonnable. Elle a edafisuépen-
trol of the premises had improved since the  sion de deux jaumppliquer un vendredi et un
appointment of a new general manager, but noted  samedi, qu’elle estimait agpropridrmation a
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that two of the infractions occurred after his  reconnu que la surveillance des k¢aik &ifE-

appointment. lioee depuis qu'un nouveauemnt avait et
nomne, mais elle a fait observer que deux des
infractions €taient pogfieuresa’sa nomination.

Ocean Port sought and obtained leave to appeal Ocean Port a demaadst obtenu I'autorisation 7

to the British Columbia Court of Appeal under  d'interjeter appdh Cour d’appel de la Colom-
s. 30(9) of the Act. The Chief Justice of British  bie-Britannique en vertu du par. 30(9) de la Loi.
Columbia stayed the licence suspension pending  Le Juge en chef de la Colombie-Britannique a sur-
the resolution of this appeal. sés la suspension du permis jusgu’issue de

l'appel.

Before the Court of Appeal ((1999), 68 B.C.L.R. Devant la Cour d'appel ((1999), 68 B.C.L.R. 8
(3d) 82, 1999 BCCA 317), Ocean Port argued for  (3d) 82, 1999 BCCA 317), Ocean Port a, pour la
the first time that the Board lacked sufficient inde-  pemmifois, akgle que la commission n’avait
pendence to make the ruling and impose the pen-  pagpéamiance suffisante pour rendre éaid”
alty it had, and that as a result the decision must be  sion et infliger la peine et, quenueans; la
set aside. It also objected to the order on theecisibn devaiefre annwde. Ocean Port s’espa-
grounds that: (1) the Board relied on hearsay, irrel-  lement eppasi’ordonnance pour les motifs
evant evidence and insufficient evidence to support  que: (1) gtayer les afifations faites contre
the allegations against Ocean Port, in contraven-  elle, la commission s'ext funmddu oudire et
tion of the principles of natural justice and its duty ~ sur une preuve non pertinente et insuffisante, en
of fairness; (2) the Board erred in law in its appli-  contravention des principes de justice naturelle et
cation of s. 10(3) of thé&vidence Act, R.S.B.C.  de son obligation efjui€; (2) la commission a
1996, c. 124, and (3) the jurisdiction of the General = commis une erreur de droit dans son application du
Manager under the Act was limited to matters of  par. 10(3) Eedence Act, R.S.B.C. 1996, ch.
compliance and could not ground a decision on an 124, et (3) laetemcp” du directeuregéral en
“offence”, a power reserved to the courts. vertu de la Loi se limitait aux questess lia

conformi® et ne pouvait pas fonder uneciion
sur une « infraction », pouvoir qui eESENE aux
tribunaux judiciaires.

The Court of Appealper Huddart J.A., held that La Cour d’'appel, par la voix du juge Huddart, a?d
appointees to the Board lacked the security of  conclu que les personnegesania commis-
tenure necessary to ensure their independence. sion n'avaient pas l'inarsomtciissaire pour
Huddart J.A. started her analysis by noting the  assurer legpaéndiance. Le juge Huddart a com-
agreement of the parties that the court must be eneoa analyse en soulignant que les parties
guided by the relevant principles articulated by  convenaient que la cour devait se guider sur les
Gonthier J. in2747-3174 Québec Inc. v. Quebec  principes @gages par le juge Gonthier dagg47-

(Régie des permis d'alcoal), [1996] 3 S.C.R. 919. 3174 Québec Inc. c. Québec (Régie des permis
Although Gonthier J. articulated these principles ind’alcool), [1996] 3 R.C.S. 919. Bien qu'il ait
relation to s. 23 of the Queb@&@harter of Human  énon& ces principes en relation avec I'art. 23 de la
Rights and Freedoms, R.S.Q., ¢. C-12, he looked Charte des droits et libertés de la personne du

to the common law rules of natural justice and fair- elkic, L.R.Q., ch. C-12, le juge Gonthier s’est
ness to guide his interpretation of this provision’s  iresgies egles de justice naturelle eedui€ en
guarantees of independence and impartiality. = common law pour eterpes garanties d’ied”
Huddart J.A. identified two principles affirmed in  pendance et d'impadiéliéblies dans cette dis-
Régie: (1) governmental decision makers imposing  position. Le juge Huddart a retenu deux principes
penalties must comply with the requirements of  erpodansRégie: (1) les dcideurs gouverne-
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impartiality and independence; and (2) the content  mentaux pranbiles peines doivent respecter

of these requirements depends on all of the circum-  les exigences d'impaeialiihd&pendance; (2)

stances, “in particular on the language of the stat- le contenu de ces exigepered dé 'ensemble

ute under which the agency acts, the nature of the  des circonstances « et notamment des termes de la
task it performs and the type of decision it is loi en vertu de laquelle I'organisme agit, de la

required to make”Régie, at para. 39). nature de lactie qu’il accomplit et du type de
décision qu’il est appel”a rendre» Régie,
par. 39).

Huddart J.A. concluded that the decision to sus- Le juge Huddart a conclu que laaiSion de sus-
pend a licence for violation of the Act closely  pendre un permis pour violation de la Loi ressem-
resembles a judicial decision. It is a penalty with blait beaucaupne dcision judiciaire. Cette
serious, albeit purely economic, consequences. In  sanction a deguwamses graves, bien que pure-
these circumstances, she concluded, the content of  ment &rmesicDans les circonstances, a-t-elle
the procedural fairness rules, including the require-  conclu, le contenagles d€quig pro&durale,
ment of independence, must approach the stan-  dont I'exigenceepkindance, est proche des
dards required of a court at common law. normes requises des cours de common law.

Huddart J.A. summarized Ocean Port's com- Pour le juge Huddart, la plainte d’Ocean Port
plaint about fairness as involving two key issues:  toucheqgulg se ramena# deux questions cen-
the fusion of the General Manager’s prosecutorial  trales: la fusion, dans la personne des inspecteurs
and adjudicative roles in the senior inspectors and  principauxolissdé juge et de poursuivant du
the reliance at both hearings on hearsay evidence. directenéra” et l'admission, aux deux
She noted that, had the alleged infractions been  audiences, de la preuve-diee. dtile a fait
prosecuted as criminal offences under s. 48 of the  remarquer que si les contraventigeesall’
Act, the procedural safeguards available in the Pro-  aveténpcursuiviesa titre d’infractions crimi-
vincial Court may well have resulted in different  nelles en vertu de l'art. 48 de la Loi, les garanties
findings of fact. Further, the maximum fine of pedcirales applicables devant la Cour provin-
$10 000 for conviction of an offence under s. 48  ciale auraient bien pu mefes conclusions de
might be less costly than the two-day suspension  faierdifites. De plus, I'amende maximale de
imposed by the Board. She also noted that this 10000$ pour une infractioume pr’I'art. 48
Court, inRégie, held that the overlapping duties of  pouretite"moins cofeuse que la suspension de
senior inspectors gave rise to a reasonable appre-  deux gm&d par la commission. Elleema-
hension of bias. However, she concluded that it Ilemem qo& notre Cour, darRegie, a conclu
was unnecessary to resolve the arguments sur-  que le cumul des fonctions des inspecteurs princi-
rounding the decision of Senior Inspector Jones to  paeaitctine crainte raisonnable de parialit”
suspend the licence, since the General Manager Elle a toutefois conclu gfait pds acessaire
had conceded that this initial decision could stand de traiter declai@h de l'inspecteur principal
only if the appeal process was valid. Jones de suspendre le petanisdone” que le
directeur gréral avait convenu que cetteaikion
initiale ne pouvaiefre maintenue que si le proces-
sus d'appekfait valide.

This brought her to the focal point of the appeal: Ceci menait au caeur de I'appel, soit lesqmcu-
Ocean Port's concerns relating to the indepen-  pations d’Ocean Port touchamdiiddhce de
dence of the Board. Relying ddanadian Pacific  la commission. Se fondant sGanadien Pacifique
Ltd. v. Matsqui Indian Band, [1995] 1 S.C.R. 3, Ltée c. Bande indienne de Matsqui, [1995]
Huddart J.A. noted that institutional independence 1 R.C.S. 3, le juge Huddart a esdetiginois
consists of three core components: security of ten-  principales composantesapehitalice institu-



[2001] 2 R.C.S. OCEAN PORT HOTELC. COLOMBIE-BRITANNIQUE Le Juge en chef 789

ure, financial security and administrative control.  tionnelle : 'inamovéili&' €curig financere et

Only the first component, security of tenure, was at  le o@dministratif. En I'occurrence, seule la
issue in the present case. She found, upon review-  @memlinamovibilig, était en cause. Aps

ing the Act and the evidence, that the Board func-  examen de la Loi et de la preuve, elle a constat”
tioned through part-time, fixed-term appointments.  que la commissioredaibcpar nominations °
Members of the Board could be removed at plea- temps paréedeEé dtermirée. Les commis-

sure, but were entitled to payment for the term of  saieémient €vocables en tout temps mais

their appointment. The essential question was  avaientaieiir Emur€ration pour la d@e de
whether such appointments provided sufficient leur mandat. La question essetdieltke ‘savoir

security of tenure. si ces nominations assuraient une inamavibilit’
suffisante.
Reviewing this Court’s decision iRégie, Hud- Considrant la @cision de notre Cour dans3

dart J.A. reasoned that “at pleasure” appointmentRégie, le juge Huddart estimait que les nomina-
to administrative agencies such as the Quebec  #ditee amoviblea'des organismes administra-
Régie des permis d'alcool and the Liquor Appeal tifs telsdgi®des permis d'alcools du €hec et
Board, which impose sanctions for violations of la commission d'appel ere€espgui appliquent
statutes, cannot satisfy the requirement of security = des sanctions en cas de violation de la loi, ne peu-
of tenure. She concluded that the part-time, fixed-  vent satigdiexigence d'inamovibilg. Elle a
term appointments to the Board were indistin-  conclu qu'il n’y avait pas derefiffe entre les
guishable from full-time appointments “at plea- nominatiank commission pour des mandats
sure”, since a member can in effect be removed (or  temps padieluste dtermirée, et les nomina-
not assigned to hearings) at the will of the govern-  ti@rtemps pleira ‘titre amovible etant done”
ment. As a result, the Board lacked the necessary  qu'un commissairetpewEmis de ses fonc-
degree of independence, and its decision was set tions (ou retr@asppeal’a seger) au g du
aside. Since the validity of the decision at first  gouvernement. La commission n’avait donc pas le
instance hinged on a fair hearing before the Board, eddndépendance ecessaire, et seedision a
that decision was set aside as well. In view of thiett annute.Etant done que la validi”de la dci-
conclusion, Huddart J.A. did not consider Ocean  sion en premier resgandiit d'une audition
Port’s other grounds of appeal. equitable devant la commission, cettecidion a
égalemeneté annuée. Vu cette conclusion, le juge
Huddart n'a pas examnles autres moyens d’ap-
pel d’Ocean Port.

~

The Court of Appealper Ryan J.A., subse- Dans une ordonnance efliéure, le juge Ryan de 14
quently granted an order staying the execution of la Cour d’appel a auesxgcution du jugement
the judgment until this Court refused to grant leave  jusdpi'@cision de notre Cour sur l'autorisation
to appeal or, alternatively, granted leave and ren-  de pourvoi ou, statl@ccordé, sur le pourvoi
dered a decision on the appeal: (1999), 128 (1999), 128 B.C.A.C. 130. Notre Cour & accord’
B.C.A.C. 130. Leave to appeal was granted by this  l'autorisation ([2000] 1 R.C.S. xii) et le sursis est
Court ([2000] 1 S.C.R. xii), and the stay remained  demeuwrVvigueur jusqu’'au jugement accueillant
in force until the appeal was allowed on March 22, le pourvoi, prann@2 mars 2001.
2001.

Il. Legislation II. La loi
The relevant provisions of theiquor Control Les dispositions applicables de Lagquor Con- 15

and Licensing Act, R.S.B.C. 1996, c. 267, provide trol and Licensing Act, R.S.B.C. 1996, ch. 267,
as follows: sont les suivantes :
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[TRADUCTION]

2(1) The Liguor Control and Licensing Branch, as 2 (1) La Direction ghérale des permis d’alcoattablie
established in the ministry of the minister, is con- au sein du miajsest maintenue.
tinued.

(2) The branch may grant licences and permits to
purchase liquor from the Liquor Distribution
Branch for resale and reuse in accordance with this
Act and theLiquor Distribution Act.

(2) La Directioargle peut diivrer des licences et
des permis d’achat d'alcookauge la Direction
erérgle de la distribution des boissons alcoo-
liques, pour revente et usage en confaraitec la

présente loi et ld.iquor Distribution Act.

3 (1) The minister, under thBublic Service Act, must
appoint a general manager of the branch and set

(2) The general manager must, subject to orders and

his or her remuneration.

direction of the minister on matters of general pol-
icy,
(a) administer this Act, and

(b) supervise all licensed establishments and man-
ufacturers of liquor.

3 (1) Conformémenta laPublic Service Act, le ministre

nomme le direetéual gt fixe saemurera-

tion.

(2) ezrryve desatrets et des directives du minis-

tre touchant des questionsrét’igéféral, le

directeur gréral doit

a) appliquer legehte loi;

b) surveiller towtalelissSements et les fabri-
cants d’alcool titulaires d’un permis.

20 (1) In addition to any other powers the general man20 (1) En plus des autres pouvoirs qui lui sont ets”

ager has under this Act, the general manager may,
on the general manager's own motion or on
receiving a complaint, take action against a licen-
see for any of the following reasons:

(a) the licensee’s failure to comply with a require-
ment of this Act, the regulations or a term or
condition of a licence;

(b) the conviction of the licensee of an offence
under the laws of Canada or British Columbia
or under the bylaws of a municipality or
regional district, if the offence relates to the
licensed establishment or the conduct of it;

(c) the persistent failure to keep the licensed
establishment in a clean and orderly fashion;

(d) the existence of a circumstance that, under
section 16, would prevent the issue of a
licence;

(e) the suspension or cancellation of a munici-
pally, regionally, provincially or federally
granted licence, permit or certificate that the
licensee is required to hold in order to operate
the licensed establishment.

(2) If the general manager has the right under subsec-

tion (1) to take action against a licensee, the gen-

paedarge loi, le directeuregéral peut, de sa
propre initiativa usuite d’'une plainte, pren-
dre des mesures contre un titulaire de permis pour
'un ou l'autre des motifs suivants :

a) le titulaire du permis contrevieme "exi-
gence de ¢émepite loi, deseglements et
d’'une condition attaetd son permis;

b) le titulaire du permis exdti@ coupable
d’une infraction aux lois du Canada ou de la
Colombie-Britanniqgue ou awglements
d’'une municipaditd’'un district egional, si
l'infraction se rappottetablissement oa °
sa gestion;

c) le titulaire du permis ometcate petee,
de gardeztablissement en baridt de pro-
preg et d'y maintenir I'ordre;

d) une circonstamagepr'article 16, emp-
cheelivdince d’'un permis;

e) une licence, un permis ou un ceréfied, d’

par une autertiunicipale, égionale, provin-
cialearriile et requis pour exploiteetd-
blissemesté suSpendu olevoqLE.

(2) Dans lea tmslicecteur gféral peut, en vertu

du paragraphe (1), prendre une mesure contre le
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eral manager may do any one or more of the fol-
lowing, with or without a hearing:

(a) issue a warning to the licensee;

(b) impose terms and conditions on the licensee’s
licence or rescind or amend existing terms
and conditions on the licence;

(c) impose a fine on the licensee within the limits
prescribed,;

(d) suspend or cancel the licensee’s licence, in
whole or in part.

(3) Despite subsection (2)(d), the general manager
must suspend or cancel a licence held by a person
who

(a) has been convicted of an offence against pre-
scribed laws of Canada or British Columbia,
or

(b) has been convicted of an offence against this
Act, if the person committed the offence
within 3 years after being convicted of a pre-
vious offence against this Act.

titulaire de permis, il peag ayoir tenu ou
non une audience, appliquer I'une ou plusieurs
des sanctions suivantes!'encontre du titulaire
du permis:

emjettre un avertissement;

b) assujettir son pedessconditions owevo-
qguer ou modifier les conditions existantes du
permis;

c) lui infliger une amende, dans les limites per-
mises;

d) suspendmvoguer, totalement ou partiel-
lement, son permis.

(3) Nonobstanteda()d), le directeur egéral
doit suspendneoquer’ le permis du titulaire
qui aet Eclag coupable

a) d'une infraction aux lois measionn’
Canada ou de la Colombie-Britannique,

b) d'une infraetitan peEsente loi, si la per-
sonne a commis cette infraction dans les trois
@@ ‘suivant saedlaration de culpabibt”

pour une infracteota peEsente loi.

30 (1) The Liquor Appeal Board is continued consisting 30 (1) Est maintenue la Commission d’appel des permis

of a chair and other members the Lieutenant Gov-
ernor in Council may appoint.

(2) The chair and the members of the appeal board

(a) serve at the pleasure of the Lieutenant Gover-
nor in Council, and

(b) are entitled to

(i) receive the remuneration set by the Lieuten-
ant Governor in Council, and

(i) be paid reasonable expenses incurred in
carrying out their duties as members of the
appeal board.

(3) The chair of the appeal board may designate one
member as vice chair.

(4) Subject to section 31(6) and (8), the appeal board
must hear and determine any matter appealed
under section 31.

(5) The chair of the appeal board may establish one
or more panels of the appeal board, each consist-
ing of one or 3 members of the appeal board, as

d’alcool, carepdiin pesident et des com-
missaires que peut nommer le lieutenant-

gouverneur en conseil.

(2)ésidant et les commissaires

a) sgotablesatout moment au grdu lieu-
tenant-gouverneur en conseil et

b) ont droit

(i) de recevoamtaurération que fixe le lieu-
tenant-gouverneur en conseil,

(8Yd’” rembouess des dpenses raison-
nables gu’ils engagent dawutier”de
leurs fonctions de commissaires.

(3)esderit peut @Signer un vice-gsident.

(4) S=reyve des paragraphes 31(6) et (8), la
commission d’appet ctntmite question fai-
sant I'objet d’un appel en vertu de I'article 31.

(5) esidamnt peuetablir une ou plusieurs forma-
tions, chatamecompasé de un ou de trois
commissaires, selon ce qu'iereoivsiige,
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the chair considers advisable, to hear any matter
that is before the appeal board, and when a panel

is established,

(a) the chair must appoint one of the members of
the panel to preside at meetings of the panel,
and

(b) the panel has the jurisdiction of the appeal
board with respect to matters under this Act

pour tonda"toute affaire soumisela com-
mission d’appel, et lorsqu’une formatian est
blie,

a)deigent doit dsigner un des membres de
la formation pouresidgrles elnions,

b) la formation a la etemg® de la commis-
sion d’'appkddard de toutes les questions

that come before the appeal board. soumises la commission sous legime de la

présente loi. . .

The preamble to th€onstitution Act, 1867 pro-
vides, in part:

Le prambule de lalLoi constitutionnelle de
1867 dispose notamment :

Whereas the Provinces of Canada, Nova Scotia, and  @oastdjue les provinces du Canada, de la Nou-
New Brunswick have expressed their Desire to be feder- Felbsse et du Nouveau-Brunswick ont exgrita”
ally united into One Dominion under the Crown of the esid’de s'unir en d@ration pour former un seul et
United Kingdom of Great Britain and Ireland, with a emmé dominion sous la Couronne du Royaume-Uni de
Constitution similar in Principle to that of the United Grande-Bretagne et d’lIrlande, avec une constitution
Kingdom. . .. semblable dans son principecélle du Royaume-Uni. . .

ll. Issue lll. Question en litige

The issue is whether members of the Liquor
Appeal Board are sufficiently independent to
render decisions on violations of the Act and
impose the penalties it provides. The other grounds
raised by the respondent against the validity of the
Senior Inspector’s initial decision to impose a pen-
alty are not before the Court.

La question est de savoir si les commissaires
jouissent d’unepeddance suffisante pour ren-
dre dessitbns sur des contraventican$a'Loi et
prononcer les peines qwedd. pdotre Cour
n'est pas saisie des autres moyens que fait valoir
l'i@contre la eCision initiale de I'inspecteur
principal d’infliger une peine.

IV. Discussion IV. Analyse

This appeal concerns the independence of the Le prsent pourvoi concerne l'iegendance de
Liquor Appeal Board. The Court of Appeal con- la commission. La Cour d’appel a conclu que les
cluded that members of the Board lacked the nec- commissaires n'avaient pas les garangies d'ind”
essary guarantees of independence required of  pendance requises poegidiesdhabilds a
administrative decision makers imposing penalties.  prononcer des peines. éiggnmant, la Cour
More specifically, it held that the tenure enjoyed estimait que les commissaires —esomau
by Board members — appointed “at the pleasure” e »gde |'exécutif pour exercer un mandatémps
of the executive to serve on a part-time basis —  partiel — n’avaient pas linamevitglifliise
was insufficiently secure to preserve the appear- pasepver une apparence d'apEndance. Elle
ance of their independence. As a consequence, it a donedaréision de la commission.
set aside the Board’s decision in the present case.

The appellant, with the support of the interven-
ing Attorneys General, argues that this reasoning
disregards a fundamental principle of law: absent

L’'appelant, avec I'appui des procureursnér
raux intervenants, fait valoir que ce raisonnement
ne tient pas compte d’'un principe de droit fonda-
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a constitutional challenge, a statutory regime  mental: en I'absence de contestation constitution-
prevails over common law principles of natural  nelleggimie pevu par la loi prime sur les prin-
justice. The Act expressly provides for the cipes de justice naturelle de la common law. La
appointment of Board members at the pleasure of  Levq@it’expressment que les commissaires

the Lieutenant Governor in Council. The decision  sont nemantitre amovible par le lieutenant-

of the Court of Appeal, the appellant contends, gouverneur en conseil. Selon 'appelant, la Cour
effectively struck down this validly enacted provi- d'appel a inwalicétte disposition validement

sion without reference to constitutional principle ediCEe sans se reporter un principe oua une

or authority. In essence, the Court of Appeal ele- aetaimstitutionnels. Essentiellement, la Cour
vated a principle of natural justice to constitutional  d'appetigé”un principe de justice naturelle au
status. In so doing, it committed a clear error of  rang de principe constitutionnel. Ce faisant, elle a
law. commis une erreur de droit manifeste.

This conclusion, in my view, is inescapable. Itis Cette conclusion esg mon avis, ialuctable. II Y
well established that, absent constitutional con-  est de jurisprudence constante que, en I'absence de
straints, the degree of independence required of a  contraintes constitutionnellese ld’idegpen-
particular government decision maker or tribunal  dance requis @cidelir ou d’'un tribunal admi-
is determined by its enabling statute. It is the legis-  nistratif estriohiré par sa loi habilitante. C’est
lature or Parliament that determines the degree of edgsldture ou le Parlement quetdfmine le
independence required of tribunal members. The ealdgndépendance requis des membres d’un tri-
statute must be construed as a whole to determine  bunal administratif. Il fautebetetarioi dans
the degree of independence the legislature  son ensemblegietmider le degr'd’'indépen-
intended. dance qu'a voulu assurerdgis$lateur.

Confronted with silent or ambiguous legislation, Confron€sa des lois muettes ou ambéag)les 21

courts generally infer that Parliament or the legis-  tribunaux judiciaireseimf @néralement que le
lature intended the tribunal’s process to comport  Parlement agigldfure voulait que les pmc”
with principles of natural justiceMinister of dures du tribunal administratif soient conformes
National Revenue v. Coopers and Lybrand, [1979] aux principes de justice naturellétinistre du
1 S.C.R. 495, at p. 503;aw Society of Upper Revenu national c. Coopers and Lybrand, [1979]
Canadav. French, [1975] 2 S.C.R. 767, atpp. 783- 1 R.C.S. 495, p. 908y Society of Upper
84. In such circumstances, administrative tribunal€anada c. French, [1975] 2 R.C.S. 767, p. 783-
may be bound by the requirement of an indepen-  784. En pareilles circonstances, les tribunaux
dent and impartial decision maker, one of the fun-  administratifs peatrenliés par I'exigence d’'un
damental principles of natural justicéatsqui,  décideur inépendant et impartial, un des principes
supra (per Lamer C.J. and Sopinka J.Regie, fondamentaux de la justice naturellétatsqui,
supra, at para. 39;Katz v. Vancouver Sock  précité (le juge en chef Lamer et le juge Sopinka);
Exchange, [1996] 3 S.C.R. 405. Indeed, courts will Régie, précite, par. 39;Katz c. Vancouver Stock
not lightly assume that legislators intended to enadExchange, [1996] 3 R.C.S. 405. De fait, les tribu-
procedures that run contrary to this principle, nawsitefonta pgsumer que lesegislateurs
although the precise standard of independence  avaient lintentesficef des praiures con-
required will depend “on all the circumstances, and  traires principe, bien que le degpigcis d'in-
in particular on the language of the statute underepeddance requisedéndra « de I'ensemble des
which the agency acts, the nature of the task it per-  circonstances, et notamment des termes de la loi en
forms and the type of decision it is required to  vertu de laquelle I'organisme agit, de la nature de
make”: Regie, at para. 39. laathe qu’il accomplit et du type dedSion qu'il

est appead’a rendre » Régie, par. 39.
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However, like all principles of natural justice, Toutefois, comme pour tous les principes de jus-
the degree of independence required of tribunal tice naturelle, le dégdépendance requis des
members may be ousted by express statutory lan-  membres du tribunal administratifgeasré
guage or necessary implication. See generally: par les termessed@rfa loi ou paredfuction
Innisfil (Corporation of the Township of) v. Corpo-  nécessaire. Voir de ¢an grérale :Innisfil (Muni-
ration of the Township of Vespra, [1981] 2 S.C.R. cipalité du canton d') ¢. Municipalité du canton de
145; Brosseau v. Alberta Securities Commission,  Vespra, [1981] 2 R.C.S. 145Brosseau c. Alberta
[1989] 1 S.C.R. 301Ringrose v. College of Physi-  Securities Commission, [1989] 1 R.C.S. 301;
cians and Surgeons (Alberta), [1977] 1 S.C.R. 814; Ringrose c. College of Physicians and Surgeons
Kane v. Board of Governors of the University of  (Alberta), [1977] 1 R.C.S. 814Kane c. Conseil
British Columbia, [1980] 1 S.C.R. 1105. Ulti- d'administration de I'Université de la Colombie-
mately, it is Parliament or the legislature thatBritannique, [1980] 1 R.C.S. 1105. En dernier res-
determines the nature of a tribunal’s relationship to  sort, c’est le Parlementegislatlire qui dter-
the executive. It is not open to a court to apply a  mine la nature des relations entre le tribunal admi-
common law rule in the face of clear statutory nistratif etd@uif. Il n'est pas loisiblea “un
direction. Courts engaged in judicial review of  tribunal judiciaire d'appliquer egk rde com-
administrative decisions must defer to the legisla-  mon law alors qu’il esesenge d’'une directive
tor's intention in assessing the degree of indepen<egislative claire. Les tribunaux judiciairesg&ant
dence required of the tribunal in question. evigion de dcisions administratives doivent se

reportera l'intention du €gislateur pour appcier
le degg d'indépendance requis du tribunal admi-
nistratif en cause.

This principle reflects the fundamental distinc- Ce principe traduit la distinction fondamentale
tion between administrative tribunals and courts.  entre tribunaux administratifs et tribunaux judi-
Superior courts, by virtue of their role as courts of  ciaires. Du fait de leureteng® inkfente, les
inherent jurisdiction, are constitutionally required  cours esigpires sont constitutionnellement
to possess objective guarantees of both individual  tenues d'offrir des garanties objectiveyzed-ind”
and institutional independence. The same constitu-  dance institutionnelle et individuelleenrhe m”
tional imperative applies to the provincial courts:  @rgtif constitutionnel s’applique aux tribunaux
Reference re Remuneration of Judges of the Pro-  provinciaux : Renvoi relatif a la rémunération des
vincial Court of Prince Edward Island, [1997] juges de la Cour provinciale de I'lle-du-Prince-

3 S.C.R. 3 (the Provincial Court Judges Refer-  Edouard, [1997] 3 R.C.S. 3 (Renvoi relatif aux
ence”). Historically, the requirement of judicial juges dela Cour provinciale»). A l'origine, I'exi-
independence developed to demarcate the funda- gence dmpémitince de la magistrature repo-
mental division between the judiciary and the  sait sureleessit” de marquer laeparation fon-
executive. It protected, and continues to protect, damentale entre les pouvoirs judiciadeutt ex”
the impartiality of judges — both in fact and per- Elle pgatait et pra&ge toujours I'impartialé’et
ception — by insulating them from external influ-  I'image d'impart@ati€s juges en les gardant con-
ence, most notably the influence of the executive:  tre toute influence deribext plus particudire-
Beauregard v. Canada, [1986] 2 S.C.R. 56, at ment celle de Bewtif : Beauregard c. Canada,

p. 69; Régie, at para. 61. [1986] 2 R.C.S. 56, p. 6@pie, par. 61.

Administrative tribunals, by contrast, lack this Par contre, les tribunaux administratifs ne sont
constitutional distinction from the executive. They  pas constitutionnellerepags’de I'excutif. lls
are, in fact, created precisely for the purpose of sont en & pEci€ment en vue de la mise en
implementing government policy. Implementation  ceuvre de la politique gouvernementale. Pour rem-
of that policy may require them to make quasi-  plir cette fonction, ils peettenappedsa rendre
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judicial decisions. They thus may be seen as span- ab#siatis quasi judiciaires. On peut coesa”

ning the constitutional divide between the execu- en ce sens qu’ils chevauchent la ligne de partage

tive and judicial branches of government. How-  constitutionnelle entredigX et le judiciaire.

ever, given their primary policy-making function,  Toutefois, vu que leur fonction preneist d'ap-

it is properly the role and responsibility of Parlia-  pliquer des politiques, il appaatibah droit au

ment and the legislatures to determine the compo-  Parlement etegiskatlires de atérminer la

sition and structure required by a tribunal to dis- composition et I'organisation qui permettront aux

charge the responsibilities bestowed upon it. While  tribunaux administratifs de s’acquitter des attribu-

tribunals may sometimes attraCharter require-  tions qui leur sontedolues. Mme si certains tri-

ments of independence, as a general rule they do  bunaux administratifs peuveneparssujet-

not. Thus, the degree of independence required of tis aux exigences dghalte relatives a

a particular tribunal is a matter of discerning the  lpdhdance, ce n'eseggralement pas le cas.

intention of Parliament or the legislature and, Ainsi le dagjmdépendance exggd’'un tribunal

absent constitutional constraints, this choice must administratifedeanfonction de I'intention du

be respected. elislateur et, en I'absence de contraintes constitu-
tionnelles, il convient de respecter ce choix.

In the present case, the legislature of British En l'espEce, la é&gislature de la Colombie- 25
Columbia spoke directly to the nature of appoint-  Britannique ateagplicitement de la nature des
ments to the Liquor Appeal Board. Pursuant to  nominat@na tommission. En vertu de l'al.

s. 30(2)(a) of the Act, the chair and members of the  30(2)a) de la Loed&lent et les commissaires
Board “serve at the pleasure of the Lieutenant « sawdaablesa tout moment au grdu lieute-
Governor in Council”. In practice, members are  nant-gouverneur en conseil». En pratique, les
appointed for a one-year term (pursuant to an  commissaires sont esorpour un an (par
Order-in-Council), and serve on a part-time basis. ecref), et ils exercent leur chargegemps partiel.
All members but the chair are paid ompex diem  Tous les commissaires sauf leegident touchent
basis. The chair establishes panels of one or three  atnibution quotidienne. Le psidentetablit
members to hear matters before the Board “as the  des formations d'un ou trois commissaires qui
chair considers advisable”: s. 30(5). entendent les affaires souaiesommission,

« selon ce qu'il consite indiqe » : par. 30(5).

The Court of Appealper Huddart J.A. con- Au nom de la Cour d'appel, le juge Huddart €0
cluded that this appointment scheme effectively  conclu que ce mode de nomination privait en fait
deprived Board members of security of tenure, an  les commissaires de [linamgviBiirhent
essential safeguard of their independence. Relying  essentiel de la garantiepatiohalice. S’ap-
on Preston v. British Columbia (1994), 92  puyant suPreston c. British Columbia (1994), 92
B.C.L.R. (2d) 298, she held that Board members  B.C.L.R. (2d) 298, elleeaque, nefne s'ils
could be removed at pleasure, although they would  avaient le deti¢ &fribués pour toute la dag
be entitled to payment for the fixed term of their  de leur mandat les commissaisrg Evocables
appointment. In her view, however, the additionala tout momentA son avis, la protection sumpl”
protection offered by the fixed term of employ- mentaire offerte par leedfixe de leur mandat
ment was illusory. Since the chair has an absolutetait illusoire. Comme le psident a le pouvoir
discretion over the composition of hearing panels, digmmhaire de choisir les formations d’'appel, il
it is possible that members might not be assigned  est possible que des commissaires ne soient choisis
to any cases, thus depriving them of work and  pour aucune et soient dawx geitravail et de
remuneration. Thus part-time, fixed term appoint- emur€ration. En corexjuence, la nomination pour
ments to the Board are indistinguishable from  uneduwdEtermirée,a temps partiel, ne se distin-
appointments “at pleasure”. Both raise a reasona- gue pas d’'une nomadti@enamovible. L'une
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ble apprehension that Board members may be et l'autre fared nae crainte raisonnable que les

unduly influenced by the threat of removal should  commissaires puissentiridiment influenes

they render unsatisfactory decisions in the eyes of  par la menacevagation au casuwoils ren-

the executive. draient degdsions que le pouvoir egdtif juge
insatisfaisantes.

In my view, the legislature’s intention that A mon avis, le égislateur a exprimsansequi-
Board members should serve at pleasure, as vadiad. 30(2)a) de la Loi l'intention que les
expressed through s. 30(2)(a) of the Act, is une- commissaires soientesantitné amovible. On
guivocal. As such, it does not permit the argument  ne peut donc pas soutenir que la loi est embigu”
that the statute is ambiguous and hence should be  qu'il faut paeocems” I'interpeter comme
read as imposing a higher degree of independence  imposant endiaegépendance pluslé\e afin
to meet the requirements of natural justice, if de satisfaire aux exigences de la justice naturelle,
indeed a higher standard is required. It is easy to  si tant est qu’une nornedepdess’impose. On
imagine more exacting safeguards of indepen-  peut facilement imaginer des garantegsed-ind”
dence — longer, fixed-term appointments; full-  dance plus rigoureuses: nominatiodsge
time appointments; a panel selection process foreterdiirée de plus longue degi nominationsa
appointing members to panels instead of the temps plein; processeteckos des commis-
Chair’s discretion. However, in each case one must  saires pour les auditions autre que seldn le gr’
face the question: “Is this what the legislature esgmtéent. Toutefois, la emie question se pose tou-
intended?” Given the legislature’s willingness to  jours: « Esta@elihtention du &gislateur? ».
countenance “at pleasure” appointments with fullEtant done que ledgislateur a permis les nomina-
knowledge of the processes and penalties involved,  #otise amovible en pleine connaissance des
it is impossible to answer this question in the  processus etetedighs en cause, il est impossi-
affirmative. Huddart J.A. concluded that the tenure  bleegp@mtre par I'affirmative. Le juge Huddart
enjoyed by Board members was “no better than an  conclut que la nomination des commiiggaires
appointment at pleasure” (para. 27). However, thi®UCTION] « ne vaut pas plus qu'une nominatian °
is precisely the standard of independence required  titre amovible » (par. 27). C'est poer&dt pr’
by the Act. Where the intention of the legislature, = ment la norme epemadance que fixe la Loi.
as here, is unequivocal, there is no room to import  Lorsque, comme eecéedjntention dudgis-
common law doctrines of independence, “however lateur esegaimgque, il n'y a pas lieu d'impor-
inviting it may be for a Court to do soRe W. D. ter les tigories de common law en et d'indg-
Latimer Co. and Bray (1974), 6 O.R. (2d) 129 pendan¢erRADUCTION] « si tentant cela soit-il
(C.A), at p. 137. pour la cour »Re W. D. Latimer Co. and Bray

(1974), 6 O.R. (2d) 129 (C.A)), p. 137.

Part of the problem in this case may be attributa- Le probEme en I'esece est en partie attribuable
ble to the Board’'s apparent concession before the  au fait que la commission a apparemment admis
Court of Appeal (at para. 9) that “the court must be  devant la Cour d’appel (au par. [FRApLEC-
guided in its consideration of this appeal by therTioN] « la cour doit, dans le gsent appel, se gui-
discussion of the applicable principles” Regie.  der sur I'examen des principes applicables » que
The Court of Appeal, on this basis, appears to have  faitet'&#die. Sur ce point, la Cour d'appel
treated the standards of independence articulated  senelrie estiree lée par les normes d'ied”
in Régie as binding. This overlooks the fact that pendance egsodandiégie, sans tenir compte
the requirements of independenceRegie ema- du fait que les exigences d@ép&ndance dans
nated from the QuebeCharter of Human Rights  Régie résultaient de I&harte des droits et libertés
and Freedoms, a quasi-constitutional statute. Sec-de la personne du Qu€bec, une loia caractie
tion 23 of the QuebeCharter entrenches the right  quasi constitutionnel. L’article 23 deCharte
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to a “full and equal, public and fair hearing by an elgtcoise consacre le droit de toute personne,
independent and impartial tribunal” (emphasis «en plegali€, a une audition publique et
added). No equivalent guarantee of independence impartiale de sa cause par un tribpeatiard”
constrains the legislature of British Columbia. The et qui ne soit masgdérs (je souligne). Aucune
Court of Appeal consequently erred in treating the  garantieepiedanceduivalente ne limite I'ac-
standard articulated iRégie — rather than the will  tion de laegjislature de la Colombie-Britannique.
of the legislature — as determinative of the degree  La Cour d'appel a dané jogt’ que la norme
of independence required of Board members.  enon@&e dansRégie — plutdt que la volord” du
legislateur — dterminait le degr'd’'indépendance
exigé dans le cas des commissaires.

Nor is a constitutional guarantee of indepen- Le prsent pourvoi ne fait pas jouer non pIu§9
dence implicated in the present case. The respon-  quelque garantie constitutionnefeddadce.
dent does not argue that the proceedings before the  L&atime” soutient pas que l'instance devant la
Board engage a right to an independent tribunal  commission fait intervenir leaduomittribunal
under ss. 7 or 1dlj of the Canadian Charter of  indépendant garanti par I'art. 7 ou l'al.d)1de la
Rights and Freedoms. Instead, it contends that the Charte canadienne des droits et libertés. Elle pig-
preamble to th€onstitution Act, 1867 mandates a  tend phttque le peambule de l&oi constitution-
minimum degree of independence for at least someelle de 1867 exige un degr' minimum d’inépen-
administrative tribunals. In support, the respondent  dance pour au moins certains tribunaux
invokes Lamer C.J.’s discussion of judicial inde-  administratifs. Elle invoque au soutien dsea th”
pendence in thd’rovincial Court Judges Refer-  I'examen que faisait le juge en chef Lamer, au nom
ence. In that case, Lamer C.J., writing for the de la maorité I'indEpendance de la magistra-
majority, concluded that “judicial independence is  ture danReleoi relatif aux juges de la Cour
at root an unwritten constitutional principle . . . provinciale : «l'indépendance de la magistrature
recognized and affirmed by the preamble to the adstrigine un principe constitutionnel newrit,
Congtitution Act, 1867" (para. 83 (emphasis in  [...] [dont I'existence] est reconnue et cadirm’
original)). The respondent argues that the same  pardamtnile de laoi congtitutionnelle de
principle binds administrative tribunals exercising1867 » (par. 83 (souliga’dans l'original)). L'inti-
adjudicative functions. ge affirme que le mrhe principe lie les tribunaux

administratifs exerant des fonctions etision-
nelles.

With respect, | find no support for this proposi- Je ne vois malheureusement pas en quBete 30
tion in theProvincial Court Judges Reference. The  voi relatif aux juges de la Cour provinciale permet
language and reasoning of the decision are con-  d’affirmer cela. Les termes et le raisonnement de
fined to the superior and provincial courts. Lamer  ce#eisibn ne concernent que les coursesup’

C.J. addressed the issue of judicial independence; rieures et provinciales. Le juge en chef Lamer y
that is, the independence of the courts of law cometudié la question de l'imppendance de la magis-
prising the judicial branch of government. trature, caslire des cours de justice formant le
Nowhere in his reasons does he extend his com-  pouvoir judiciaire. Ses motifs ne traitent aucune-
ments to tribunals other than courts of law. ment des tribunaux autres que judiciaires.

Nor does the rationale for locating a constitu- La raison de fonder la garantie constitutionnellé!
tional guarantee of independence in the preamble efieddance sur le gambule de ld.oi consti-
to theConstitution Act, 1867 extend, as a matter of tutionnelle de 1867 ne s’applique pas, en principe,
principle, to administrative tribunals. Lamer C.J.’s  aux tribunaux administratifs. Le raisonnement du
reasoning rests on the preamble’s reference to a  juge en chef Lamer reposeféreneerdans le
constitutional system “similar in Principle to that epmbulea’une constitution « semblable dans son
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of the United Kingdom”. Applied to the modern  principecélle du Royaume-Uni ». Dans le con-
Canadian context, this guarantee extends to pro- texte de &€scaiiadienne d’'aujourd’hui, cette

vincial courts (at para. 106): garantie etghd aux cours provinciales (au
par. 106) :
The historical origins of the protection of judicial Les origines historiques de la protection épé&md”

independence in the United Kingdom, and thus in the dance de la magistrature au Royaume-Uni et, partant,
Canadian Constitution, can be traced toAbkeof Settle- dans la Constitution du Canada, remontantAct of

ment of 1701. As we said iValente, supra, at p. 693, Settlement de 1701. Comme nous l'avons dit dans

that Act was the “historical inspiration” for the judica- Valente, précité,a la p. 693, c’est de cette loi que «s'ins-

ture provisions of theConstitution Act, 1867. Admit- pirent historiguement» les dispositions relativeda’

tedly, the Act only extends protection to judges of the magistrature ld@ tnstitutionnelle de 1867. Il faut

English superior courts. Howave. . judicial indepen- reconn@é que la loi britannique ne pegie que les
dence [has] grown into a principle that now extends to juges des cowsesups anglaises. Toutefois, [.. .]
all courts, not just the superior courts of this country. Bipehdance de la magistrature est devenue un prin-

cipe qui vise maintenant tous les tribunaux, et non seule-
ment les cours s@pieures du pays.

These comments circumscribe the requirement of  Ces remarques limitent I'exigenepetitalice,
independence, as a constitutional imperative ema-  en tant quatifpConstitutionnel gSultant du
nating from the preamble, to the provincial and egmbule, aux cours provinciales et estigares.

superior courts.

Lamer C.J. also supported his conclusion with Le juge en chef Lamer appuie aussi sa conclu-
reference to the traditional division between the  sion sueparstion classique des pouvoirgex’
executive, the legislature and the judiciary. The  cugfjidlatif et judiciaire. La mServation de
preservation of this tripartite constitutional struc-  cette structure constitutionnelle tripartite, affirme-
ture, he argued, requires a constitutional guarantee  t-il, commande une garantie constitutionnelle de
of an independent judiciary. The classical division  lBpdhdance de la magistrature. leparation
between court and state does not, however, compel classique entre le judiciairecetif' @€ nene
the same conclusion in relation to the indepen-  cependaatlpas®gme conclusion pour les tribu-
dence of administrative tribunals. As discussed, naux administratifs. Nous avons vu que ces tribu-
such tribunals span the constitutional divide  naux chevauchent la ligrendeddtion entre le
between the judiciary and the executive. While judiciaire etetexif. Quoigu’ils exercent une
they may possess adjudicative functions, they ulti-  fonctiecisibnnelle, ils fonctionnent en fin de
mately operate as part of the executive branch of  compte dans le cadre du paoudif é’|Etat,
government, under the mandate of the legislature.  coefoent au mandat cogefipar la &€gislature.

They are not courts, and do not occupy the same  Ce ne sont pas des tribunaux judiciaires et ils ne
constitutional role as courts. remplissent pas ésm@ fonction constitutionnelle
gue ceux-cCi.

The Constitution is an organic instrument, and La Constitution est un instrument organique et
must be interpreted flexibly to reflect changing cir-  elle detite "interpete avec souplesse afin de
cumstances: Attorney-General for Ontario v.  tenir compte des changements de circonstances:
Attorney-General for Canada, [1947] A.C. 127 Attorney-General for Ontario c. Attorney-General
(P.C.). Indeed, in thBrovincial Court Judges Ref-  for Canada, [1947] A.C. 127 (C.P.). En fait, dans
erence, Lamer C.J. relied on this principle to  Renvoi relatif aux juges de la Cour provinciale,
extend the tradition of independent superior courts  le juge en chef Lamer se fonde sur ce principe pour
(derived from the constitution of the United etehdre la tradition des cours sdpures indpen-
Kingdom) to all courts, stating that “our Constitu-  dantesrif@e de la constitution du Royaume-
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tion has evolved over time” (para. 106). However, UmiYous les tribunaux judiciaires, disant que
| can find no basis upon which to extend the con-  «notre Constituti®@vode” avec le temps »
stitutional guarantee of judicial independence that (par. 106). Toutefois, je ne vois rien dans ce qui
animated thé®rovincial Court Judges Referenceto  sous-tend ldRenvoi relatif aux juges de la Cour
the Liquor Appeal Board. The Board is not a courtprovinciale qui nous autorisa étendrea’la com-
nor does it approach the constitutional role of the  mission la garantie constitutionnelle eeelind”
courts. It is first and foremost a licensing body.  dance de la magistrature. La commission n’est pas
The suspension complained of was an incident of  un tribunal judiciaire, et elle est loin eéeposs”
the Board’'s licensing function. Licences are les attributs constitutionnels des tribunaux judi-
granted on condition of compliance with the Act,  ciaires. Sa fonction prerast I'octroi de permis.
and can be suspended for non-compliance. The La suspension qui a fait I'objet de la plainte se rat-
exercise of power here at issue falls squarely tachdliéxercice de cette fonction. Les permis
within the executive power of the provincial gov-  sont acesrdouseaserve du respect de la Loi et
ernment. peuvenetie suspendus en cas d'inobservation.
L’exercice du pouvoir en cause peae camrment
du pouvoir ercutif du gouvernement provincial.

The respondent argues in the alternative that the L'intimee soutient subsidiairement que la Cour?
Court of Appeal correctly found a reasonable  d'appel a coachon droita’ I'existence d'une
apprehension of bias arising from the initial hear-  crainte raisonnable de gadiaifa I'audience
ing before Senior Inspector Jones. The real issue initiale tenue par linspecteur principal Jones.
before the Court of Appeal, in its view, was  Selon elle,datable question soumisela Cour
whether the appeal proceedings were sufficiently  d’aptaét de savoir si la predure d’'appeéfait
fair to “cure” this defect in the initial hearing. In  suffisammeqtitable pour « regdier »a ce vice
order to “cure” the apprehension of bias arising de laqulo@E initiale. Pour «reedier» a la
from the initial stage, it contends, the Board must  crainte de parsaliite par cette premie pro-
be sufficiently independent to provide a fair hear- edu’e,a ce qu'elle affirme, la commission doit
ing. In the respondent’s submission, a fair hearingtre Suffisamment irependante pour assurer une
can only occur if it comports with the principles of  auditiequitable. Selon I'intireé, une audition
natural justice, even if the tribunal’s enabling stat-equitable n’est possible que si les principes de jus-
ute contemplates less stringent guarantees of inde-  tice naturelle sonteespEE si la loi consti-
pendence. tutive du tribunal administratilepoit des garan-

ties d'inddpendance moins strictes.

The complaint against the initial hearing before La plainte dposea I'egard de la pragure ini- 3°
Senior Inspector Jones was framed as follows by tiale devant I'inspecteur principal &bdera
the Court of Appeal (at para. 15): realen ces termes par la Cour d'appel (au para.

15):

The appellant [Ocean Port Hotel Ltd.] sees in the del- [TRADUCTION] L’appelante [Ocean Port Hotel Ltd.]
egation of some of the functions of the general manager estime qgelédatibn de certaines fonctions du direc-
to senior inspectors a breach of the principle of natural temérgl aux inspecteurs principaux constitue un
justice requiring impatrtiality of the decision maker. The manquement au principe de justice naturelle qui exige

overlap in their functions as investigator, prosecutor, impartiadit” d€cideur. Le cumul de leurs fonctions
and decision maker, offends the rule that no one should Bemgy de poursuivant et deaideur viole laegle
be the judge in his own cause. qui interdittcea la fois juge et partie.

The respondent contends that the last sentence L'intim’ee petend que, par la deerg phrase de 36
of this paragraph amounts to a finding of bias by  ce paragraphe, la Cour d’appel aadanzdutia-
the Court of Appeal. Read in context, however, e.liDr, il ressort du contexte que celle-ci ne con-



37

38

39

800

OCEAN PORT HOTELV. BRITISH COLUMBIA

The Chief Justice [2001] 2 S.C.R.

this statement was not a finding of bias, but merely
a summary of the respondent’'s argument. In fact,
the Court of Appeal declined to decide this issue.
Huddart J.A. stated (at para. 18):

cluaibdapartiali€, mais esumait simplement
'argument de laetirgh fait, la Cour d’appel

s’'est abstenue de trancher la question. Le juge
Huddart dit ceci (au para. 18):

Because the respondent [the General Manager, Liquor [TRADUCTION] Comme I'inting [directeur ghéral de

Control and Licensing Branch] conceded the decision at
first instance could only be upheld if the appeal process
was valid, | do not find it necessary to analyse the argu-
ments surrounding the initial decision to suspend. This

la commission] a reconnu ceasiandihitiale ne
poetraitconfirnge que si le processus d'appéhit
valide, je n'estimeepessaite d’analyser les argu-
ments touchatiséod ‘initiale de suspendre. Ce qui

brings me to the focal point of this appeal, namely the
institutional independence of the Liquor Appeal Board.
[Emphasis added.]

referau coeur de 'appel, savoir I'egEndance ins-
titutionnelle de la commission d’appel. [Je souligne.]

Upon determining that the Board lacked the Ayant ddtermir€ que la commission ne jouissait

necessary guarantees of independence, Huddart

J.A. concluded as follows (at para. 38):

pas de garanties suffisanegendiante, le
juge Huddart conclut en ces termes (au para. 38) :

The consequence of the absence of independence in[TRADUCTION] La congquence de l'absence d'exd”

the Board is that its decision must be set aside. Because

the validity of the decision of Senior Inspector Jones
was dependent on a fair hearing review before the

pendance de la commission estigiensdodétre
amitant done” que la validi” de la dcision de
I'inspecteur principal Jeperddit d’une avision

Board, that decision too must be set aside. Havingquitable devant la commission, cetezidion doitega-

reached this conclusion, | need not consider whether the

hearings before the Senior Inspector and the Board were

unfair because of the lack of evidence to support their
findings of fact or their inappropriate reliance on hear-
say evidence. Nor need | consider the two discrete
issues on which leave was also granted.

lestrendinude. Ayant ainsi conclu, je n'ai pas °
eomsidi les auditions qu’ont tenues linspecteur
principal et la comnesaient igquitables en raison
de linsuffisance de la petayant leurs conclusions
de fait ou de l'inadmissikillel preuve par edire.
Je nai pas davemtegesi@rer les deux questions

distinctes pour lesquelles 'autorisation d’appel a aussi
été accorde.

The Court of Appeal clearly declined to address La Cour d’appel a clairement reis’examiner

any of the issues before it except the issue of the
Board’'s independence. Although it set aside the
decision of the Senior Inspector, it did so on the
strength of a concession attributed to the appellant,
rather than a determination that the initial hearing
in fact contravened the rule against bias. This con-

les questions autres que cellepkntiadce de

la commission. Bien gu’elle ai danmEcision

de linspecteur principal, elle I'a fait sur la foi
d'une admission establiappelant, et non
parce gu’elle a conclu que l'audition initiale avait
dans les faits conteevanegle de I'impartia-

cession, as framed by Huddart J.A., was to the e. @étte admission, selon la description du juge

effect that “the decision at first instance could only

Huddart, consiataieconndfe que JRADUC-

be upheld if the appeal process was valid"TION] « la décision initiale ne pouvaitfe confir-
(para. 18). It was on this basis, rather than an anal-ee mue si le processus d'appethit valide »

ysis of the applicable facts and law, that the initial
decision was set aside.

(para. 18). C’est sur ce fondemaritgpeutsSur

une analyse des faits et du droit applicables, que la

décision initiale aefé annute.

The appellant does not make the same conces- L'appelant ne fait pas la emie admission

sion before this Court. Instead, he contends that no
reasonable apprehension of bias arose from the ini-

tial hearing. Even assuming the initial hearing

devant notre Cour. Il soutient au contraire que
l'audition initiale n’aedoaisSance aucune
crainte raisonnable de partgditn lui,a’ sup-
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might otherwise have offended the rule against posmmenque I'audition initiale ait pu par ail-
bias, he argues, the overlapping of duties per- leurs contremeldr Egle de limpartiali¢, le
formed by senior inspectors was authorized by  cumul des fonctions des inspecteurs principaux est
statute, and consequently cannot be attacked on  aupaida loi, et ne peut donc petse”contest”
this basis. Finally, he contends that a finding of  sur cette base. Enfin, soutient-il, conclure qu’ily a
bias in the initial hearing would not be fatal in any  eu pamidbts de l'audition initiale ne serait en
event, since it was cured by the subsequdt aucun cas fataletant done”que l'audience wdt’
novo hearing before the Board. rieude novo devant la commission a reaié a

ce vice.

In my view, there is considerable merit to the A mon avis, les arguments de I'appelant onf?
appellant’s submissions. The mere fact that senior  beaucoup de force. Le simple fait que les inspec-
inspectors functioned both as investigators and as  teurs principaux aierg dgeréonctions d’en-
decision makers does not automatically establish a etequs et deafideurs rétablit pas automatique-
reasonable apprehension of bias. The respondent ment une crainte raisonnable dee. partialit’
relies on Régie, where the Court held that an  L'intem” invoque l'amef Régie, dans lequel la
apprehension of bias arose from the plurality of  Coue@dd que le cumul de fonctions des avo-
functions performed by the dgie’s lawyers and  cats et degisseurs soulevait une crainte raison-
directors.Régie, however, is clearly distinguisha-  nable de pargaliftoutefois, une distinction peut
ble from the case at bar. The apprehension of bias  dedwvidenceetre faite entre 'agf Régie et la
in Régie resulted from the possibility of a single egeEnte egre. La crainte de partiaditdans I'af-
officer participating at each stage of the process, fRémge résultait de la possibitqu’'un seul et
from the investigation of a complaint through to emm fonctionnaire participa thaqueetape du
the decision ultimately rendered. The central con-  processus, dedtersqu’une plainta la prise de
cern inRégie, succinctly stated by Gonthier J., was  lecidion. La peoccupation centrale dans cette
that “prosecuting counsel must in no circum-  affairenoi@€e succinctement par le juge

stances be in a position to participate in the adjudi-  Gontétait que « I'avocat poursuivant ne doit
cation process” (para. 56; see also paras. 54 and  sous aucune catiditiem mesure de participer
60). au processus d'adjudication » (par. 56; voir aussi

les par. 54 et 60).

The respondent makes no similar allegations in Les alEgations de l'intireé en I'espce sont tout 41
the present case. Its concern hinges solely on the  autres. Elle efingeulement de ce que,la
fact that the Branch’'s hearing officers were  directi@mégale, les fonctionnaires chaydes
employed by the same authority as its prosecuting  audigitmiant emplog$ par le rafne organisme
officers. However, as Gonthier J. cautioned in  comme poursuivants. Toutefois, le juge Gonthier
Régie, “a plurality of functions in a single adminis- quiSe bien danfégie que «le cumul de plu-
trative agency is not necessarily problematic”  sieurs fonctions au sein démme norganisme
(para. 47). The overlapping of investigative, administratif ne pose passsdirement pro-
prosecutorial and adjudicative functions in a single ent#™» (par. 47). Le cumul de fonctions d’en-
agency is frequently necessary for a tribunal to etgude poursuite et desdSion au sein d'un
effectively  perform its intended role:  organisme est souveoéssaire pour permettae °
Newfoundland Telephone Co. v. Newfoundland  un tribunal administratif de remplir efficacement
(Board of Commissioners of Public Utilities),  son oOle : Newfoundland Telephone Co. c. Terre-
[1992] 1 S.C.R. 623. Without deciding the issue, INeuve (Board of Commissioners of Public Utili-
would note that such flexibility may be appropriateties), [1992] 1 R.C.S. 623. Sans trancher la ques-
tion, je ferais observer qu'une telle flexibdipeut
étre appropeé dans le cas d’'un sgste d’octroi
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in a licensing scheme involving purely economic  de permis mettant en causeet&s jpirement
interests. economiques.

Further, absent constitutional constraints, it is En outre, en I'absence de contrainte constitu-
always open to the legislature to authorize an over-  tionnelle, il est toujours loisiblegialat&€ur
lapping of functions that would otherwise contra-  d’autoriser un cumul de fonctions qui contrevient
vene the rule against bias. Gonthier J. alluded to  par ailledes €gle de l'impartiali¢. Le juge
this possibility inRégie, at para. 47, quoting from  Gonthier fait alluseuette possibild dans I'aret
the opinion of L'Heureux-Dub’J. in Brosseau, Régie, au par. 47, en citant les motifs du juge
supra, at pp. 309-10: L'Heureux-DebdansBrosseau, précité, p. 309-

310:

As with most principles, there are exceptions. One Comme la plupart des principes, celui-ci a ses excep-
exception to the rfemo judex’ principle is where the tions. Il y a exception au principero judex» lorsque
overlap of functions which occurs has been authorized le chevauchement de fonctions est frartdasloi,
by statute, assuming the constitutionality of the statute is dans I'regmoth’la constitutionnalé’de la loi n'est
not in issue. pas attage.

In some cases, the legislator will determine that it is Dans certains casgifilatéur] estimera souhaitable,
desirable, in achieving the ends of the statute, to allow pour atteindre les objectifs de la loi, de permettre un
for an overlap of functions which in normal judicial pro- chevauchement de fonctions qui, dans deRin@oc’
ceedings would be kept separate. If a certain degree judiciaires normales, seraieypases [...] Si la loi

of overlapping of functions is authorized by statute, autorise un certaie degchevauchement de fonc-

then, to the extent that it is authorized, it will not gener- tions, ce chevauchement, dans la mésese avito-
ally be subject to the doctrine of “reasonable apprehen- e, miest ghéralement pas assujgtr se a la doctrine
sion of bias"per se. de la «crainte raisonnable de partedit’

Thus, even assuming the plurality of functions Ainsi, & supposer emhe que le cumul des fonc-
performed by senior inspectors would otherwise  tions des inspecteurs principaux contrevienne par
offend the rule against bias, it may well be that this  aillaues€gle de I'impartiali¢; il est fort possi-
structure was authorized by the Act at the relevant  ble que cette structtéeaaitorise par la Loia”
time. I'époque pertinente.

Given the apparent merit of the appellant’'s sub- Vu la valeur apparente des arguments de 'appe-
missions, | am reluctant to find the initial decision lantegiéa conclurea’l'invalidité de la @cision
invalid solely on the basis of a concession that is  initiale uniguement sur la base d'une admission
now denied by the appellant, or at least recanted.  qu’il nie maintenant, ou du moin®spvibeE.
This Court, of course, is not bound by concessioné I'evidence, notre Cour n'est pagdi'par les
on questions of lanwR. v. Slveira, [1995] 2 S.C.R.  admissions de droR..c. Slveira, [1995] 2 R.C.S.
297; M. v. H., [1999] 2 S.C.R. 3. However, in the  29M;c. H., [1999] 2 R.C.S. 3. Dans les circons-
circumstances, | have concluded that it is best to  tances toutefois, jestafézaplé de ne pas
refrain from embarking on an extensive inquiry  entrer dans une analyse approfondie de & validit”
into the validity of the initial decision, especially  de kcision initiale, surtout en I'absence decd”
in the absence of a considered decision on this et@y@é sur cette question en Cour d'appel. Vu
issue in the court below. This Court’'s conclusion la conclusion relatiiadépendance de la com-
affirming the independence of the Board makes it  mission, ilextssaire de renvoyer I'affaieela
necessary to remit the case to the Court of Appeal  Cour d’appel pour gu’elle examine les questions
for consideration of the issues it expressly qu'elle s'est expmemst abstenue d’analyser.
refrained from addressing. Many of these issues  Plusieurs de ces questions touchent directement la
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vakditle la dcision initiale. Comme la Cour
d'appekficiera des plaidoiries sur la nature de
I'audition initiale et des dispositions applicables de
la Loi, je renveggiéementa son examen la
question de savoir si cette auddaih wmé
crainte raisonnable de attialahs I'affirma-
tive, si lesdu@sde novo devant la commis-
sion y ont redié.

directly relate to the validity of the decision at first
instance. Since the Court of Appeal will have the
benefit of full argument on the nature of the initial
hearing and the relevant provisions of the Act, |
would also remit for its consideration the issue of
whether this hearing gave rise to a reasonable
apprehension of bias and, if so, whether this appre-
hension was cured by thde novo proceedings
before the Board.

V. Conclusion V. Conclusion

The appeal is allowed with costs, the order of Le pourvoi est accueilli avecegéns, I'ordon- 45
the British Columbia Court of Appeal is set aside, nance de la Cour dappel de la Colombie-
and the matter is remitted to the British Columbia  Britannique est emmill'affaire est renvega
Court of Appeal to decide the issues which it did la Cour d’appel pour qu'elle statue sur les ques-

not address.
Appeal allowed with costs.
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