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Torts — Vicarious liability — Employee versus inde-
pendent contractor — Original supplier suffering sub-
stantial losses when it was replaced as supplier because
of bribery scheme in large commercial transaction —
Whether rival supplier vicariously liable to original
supplier for tortious conduct of its consultant.

Trial — Evidence — Re-opening of trial to admit
fresh evidence — Trial judge declining to reopen trial to
admit fresh evidence on a motion brought after release
of reasons but before formal judgment entered —
Whether Court of Appeal erred in substituting its discre-
tion for that of trial judge in decision to reopen trial.
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edemts: Le juge en chef McLachlin et les juges
lacobucci, Major, Bastarache, Binnie, Arbour et LeBel.

EN APPEL DE LA COUR D’APPEL DE L'ONTARIO

Responsabilité délictuelle — Responsabilité du fait
d autrui — Employé par opposition a entrepreneur indé-
pendant — Fournisseur initial subissant des pertes con-
sidérables aprés avoir été remplacé a la suite du verse-
ment d'un pot-de-vin dans le cadre d une opération
commerciale d envergure — La responsabilité du fait
d'autrui du fournisseur rival est-elle engagée en raison
de la conduite délictueuse de son consultant?

Proces — Preuve — Réouverture du proces pour
admettre un nouvel éément de preuve — Juge de pre-
miereinstance refusant derouvrir le proces pour admet-
tre un nouvel éément de preuve a la suite d’ une motion
présentée en ce sens apres le dépdt des motifs, mais
avant I"inscription du jugement formel — La Cour d’ ap-
pel a-t-elle eu tort de substituer son pouvoir discrétion-
naire a celui du juge de premiere instance en décidant
de rouvrir le proces?

The respondent (“Design”) was Canadian Tire’s prin-
cipal supplier of synthetic sheepskin car seat covers for
30 years. In 1984, Design was advised by S, the head of
Canadian Tire’s automotive division, that the corporate
appellants (“Sagaz”) would be replacing Design as
Canadian Tire's seat cover supplier. S terminated Cana-
dian Tire's supply relationship with Design in favour of
Sagaz because of bribery in the form of a “kickback”
scheme. Sagaz retained American Independent Market-
ing Inc. (“AIM”), which was owned and controlled by
L, to assist in marketing Sagaz's seat covers. S was to

L'irgér(« Design »@tait depuis 30 ans le principal
fournisseur de housseg dasito en peau de mou-
toresgothde Canadian Tire. En 1984, S, directeur

de la division de lautomobile de Canadian Tire, a
info€sign qu’elle serait remplkee’par un autre
fournisseur de houssegedd’aito,a’ savoir les
st&s appelantes (« Sagaz »). S a renepl2esign par
Sagaz comme fournissesrsdme vu offrir un pot-
de-vin sous forme de commission occulte. Sagaz avait
retenu les services de latsosmerican Independent
Marketing Inc. (« AIM »), appaaténentontolée
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receive two percent of all sales from L and AIM and
incorporated a sham corporation to receive this money.
S’s wrongdoing was discovered and his employment
was terminated. New management at Canadian Tire
determined it preferred the seat cover products of Sagaz
to those of Design and retained Sagaz as its supplier.
Having lost its major customer, Design’s manufacturing
business went into a steep decline and, in 1989, Design
brought an action alleging that AIM, L, Sagaz and K,
Sagaz’s president, had bribed S and, but for the bribes,
Design would have continued as supplier to Canadian
Tire. At trial, damages were assessed against L and
AIM, jointly and severally, including punitive damages.
The action was dismissed as against Sagaz and K. After
the trial judge’s reasons for judgment were released, but
before formal judgment was entered, L, who did not
testify at trial, gave Design an affidavit admitting to the
conspiracy to bribe S and implicating K in it. On the
basis of the affidavit, Design brought a motion to have
the trial reopened to hear L's fresh evidence. The trial
judge dismissed the motion. The Court of Appeal
reversed the decisions of the trial judge, finding that
Sagaz was vicariously liable to Design and therefore
jointly and severally liable with L and AIM for the dam-
ages awarded, with the exception of punitive damages.
A new trial was ordered with respect to the liability of K
on the basis that the trial judge should have reopened the
trial to hear L's evidence.

par celui-ci, pour quelle lai@@mmercialiser ses
houssesgdedsiuto. L et AIM devaient verser une
commission de 2 pour 100 sur toutes les Seqntes °
pour toucher cette commissegnurecsoate fic-
tiveetls aorigdié apes la @couverte de son acte
fautif. Le nouveau directeur chez Canadiacidére a d”
que les produits de Sagar peférablesa ceux de
Design et a edBagaz comme fournisseur. Apr’
avoir perdu son principal client, Design a vu son chiffre
d'affaires baisserei@isident et a intemt en
1989, une action dans laquellegeitet ajlie AIM,
L, Sagaz esKiept'de Sagaz, avaient ersi pot-
de-&i$ et que, nig"éte de ce pot-de-vin, elle aurait
cerdinpprovisionner Canadian Tire. En prerai’
instance, L et Albéocdndamas solidairemena
verser des dommagrétsinty compris des dom-
mage=éte punitifs. L'action a&® reje€e en ce qui
concernait Sagaz et Ks Apdpdt des motifs du juge
de preninstance, mais avant l'inscription du juge-
ment formel, L, qui navaiempagyt€ au proes, a
reaniBesign un affidavit dans lequel il impliquait K
et reconnaissait avoir coaphegiser un pot-de-van °
S. Forte de cet affidavit, Desigpeat @l juge de

premdinstance une motion visant kouverture du

epnoaur recevoir le nouvelément de preuve de L.
Le juge de maminstance a rettette motion. La
Cour d'appel a Iefirdiisions du juge de preeng

instance apravoir conclu que Sagetait responsable

du fait d’autrui envers Design et qu’eb¢ait donc soli-
dairement responsable avec L et AIM du paiement des
dommages-iméts accords, a I'exception des dom-
mages-ingtéts punitifs. Un nouveau pres concernant

la culpabilig de K aet ordone” pour le motif que le
juge de pren@fe instance auraitudfouvrir le proes
pour entendre leethoignage de L.

Held: The appeal should be allowed and the order of Arrét : Le pourvoi est accueilli et I'ordonnance du

the trial judge restored.

The Court of Appeal erred in holding Sagaz vicari-
ously liable to Design. Although the categories of rela-
tionships in law that attract vicarious liability are neither
exhaustively defined nor closed, the most common one
to give rise to vicarious liability is the relationship
between master and servant, now more commonly
called employer and employee. This is distinguished
from the relationship of an employer and independent
contractor which, subject to certain limited exceptions,
typically does not give rise to a claim for vicarious lia-
bility. The main policy concerns justifying vicarious lia-
bility are to provide a just and practical remedy for the
plaintiffs harm and to encourage the deterrence of
future harm. Vicarious liability is fair in principle

juge de prenai‘instance esetablie.

La Cour d’'appel a eu toeaiftedque Sagaetait
responsable du fait d’autrui envers Design. Bien que les

egaties de relations juridiques donnant ouvertre °

l'application de la responsdbilfdit d’autrui ne

soient afinies de mamire exhaustive ni limitatives,

la relation qui donne le plus souvent reicsaype

de resporesastita relation mae-serviteur, dsor-

mais mieux connue sous le nom de relation employeur-
engpl@¢tte relation diéife de la relation employeur-
entreprenewpienddant qui, sougsérve de certaines

exceptions ke, ne donneegéralement pas ouver-

tuené action en responsalalidu fait d’autrui. Les
principales evas@is de politique egérale justi-

fiant la responsabildll fait d’autrui sont l'idé de
because the hazards of the business should be borne by

fournir un recours juste et pratique @oudick pr’
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the business itself; thus, it does not make sense to

anchor liability on an employer for acts of an indepen-

dent contractor, someone who was in business on his or

her own account. In addition, the employer does not

have the same control over an independent contractor as
over an employee to reduce accidents and intentional

wrongs by efficient organization and supervision. There
is no one conclusive test which can be universally

subi et celle de dissuader de cagiseliaga pdve-
nir. La responsadilitfait d’autrui esequitable en
principe parce gu’une entreprise doit assuemee elle-m”
les risques qu’ellenentilaih’est donc pas logique
d’'imputer employeur la responsalglities actes
accomplis par un entreprespEmdadt qui, parefi-
nition, exploite une entreprise pour son propre compte.
En outre, I'employeur n’exerce pas sur un entrepreneur

applied to determine whether a person is an employee or epéndiant le erme contole que sur un empleyet

an independent contractor. What must always occur is a

search for the total relationship of the parties. The cen-

tral question is whether the person who has been
engaged to perform the services is performing them as a

person in business on his own account. In making this
determination, the level of control the employer has
over the worker's activities will always be a factor.

However, other factors to consider include whether the
worker provides his or her own equipment, whether the
worker hires his or her own helpers, the degree of finan-
cial risk taken by the worker, the degree of responsibil-

n'est pas, de ce fait, en mesdmealées accidents

et les fautes intentionnelles au moyen d’'une organisa-
tion et d’'une supervision efficaces. Aecairugrit’

versel ne perra&trd@ngt, de fegn concluante, si

une personne est uneeoplay ‘entrepreneur ied”
pendant. Il faut toujetesrdner quelle relation glo-

bale les parties entretiennent entre elles. La question

centrale est de savoir si la personatt gmgagé

pour fournir les services les fournit en tant que personne
travadllaoh ‘compte. Pouepondrea’cette question,

il faut toujours prendre enecatisidle degrde con-

ity for investment and management held by the worker, ole fjlie 'employeur exerce sur les acésgitdu travail-

and the worker’s opportunity for profit in the perform-
ance of his or her tasks. Although the contract desig-
nated AIM as an “independent contractor”, this classifi-
cation is not always determinative for the purposes of
vicarious liability. Looking at the non-exhaustive list of
factors set out iMarket Investigations, it is clear, based

on the total relationship of the parties, that AIM was an
independent contractor. On the totality of the evidence,
AIM was in business on its own account. Absent excep-

tional circumstances which are not present in this case,

leur. Cependant, il faut aussi se demander, notamment,

si le travailleur fournit son propre outillage, s'il engage
lerme” ses assistants, quelle estelidue de ses ris-
ques financiers,gupl’point il est responsable des

mises de fonds et de la gestion et jgsel’point il
peut tirer profit de latition de sesathes. Bien que

AIM saisiglée dans le contrat commetant un

« entreprenepeimtnt », cetteedignation n’est pas
toujeeterrdinante de la responsaleilidu fait d’au-

trui. Compte tenu de la liste non exhaustive de facteurs

it follows that the relationship between Sagaz and AlM,enurférés dans laetisionMarket Investigations et de la

as employer and independent contractor, is not one
etait un entrepreneur iegéndant. D’a@s I'ensemble

which attracts vicarious liability.

relation globale entre les partiesjdeasigue AIM

de la preuve, AIM exploitait une entreprise pour son
propre compte. Par coeglienta moins qu'il n'y ait des
circonstances exceptionnelles — ce qui n’est pas le cas
en I'esggce —, la relation employeur-entrepreneureind”
pendant qui existe entre Sagaz et AIM ne donne pas
naissance la responsabibt’du fait d’autrui.

The Court of Appeal erred in substituting its discre-
tion for that of the trial judge in deciding to reopen the
trial. Absent an error of law, an appellate court should
not interfere with the exercise by a trial judge of his or
her discretion in the conduct of a trial. Appellate courts
should defer to the trial judge, who is in the best posi-

tion to decide whether fairness dictates that the trial be
reopened. The case law dictates that the trial judge must

exercise his discretion to reopen the trial “sparingly and

with the greatest care” so that “fraud and abuse of the

Court’s processes” do not result. In this case, the trial

judge decided not to exercise his discretion to reopen

La Cour d'appel a eu tort de substituer son pouvoir
@isonnairea’ celui du juge de premiié instance en

ecidiint de rouvrir le pres. En I'absence d'une erreur

de droit, une cour d'appel ne doit pas #oleker-
cice du pouvoieti@unaire du juge de preemné ins-
tance au cours d'ws.pt@s cours d'appel doivent
faire preuve de retenue envers le jugeed® ipeemi’
tance qui est le mieyxopladterminer si Equig
commandmoieverture du pra@s. La jurisprudence
exige que le juge derpramtance n’exerce son
pouvoiretitienaire de rouvrir le pres qu'« avec

ematidh et la plus grande prudence » dmifeg évi-
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the trial because neither of the two steps of the test in
Scott was met to his satisfaction. First, he could not say
that the new evidence, if presented at trial, would proba-
bly have changed the result, only that it may have qw@arce qu'il estimait que I'on n’avait satisfaini
changed the result. Second, the trial judge found that L's 'un ni l'autre des deux voletserdk deifa dcision
evidence could have been obtained before trial. L's affi-Scott. Premérement, il luietait possible d’affirmer non
davit evidence contradicts his sworn evidence on dis- pas que lissue @is @it vraisemblablemeeg”
covery, particularly with respect to the existence of the edifite si le nouvedlément de preuve avate pe-
bribery scheme which L avoids acknowledging on dis- esemtais seulement qu’elle aurait ptre” diférente.
covery. Evidence which is not presumptively credible Demndiment, le juge de preené instance aetid®
may fail to probably change the result under the first glértient de preuve de L aurait g€ obtenu avant
branch of the test ilscott. This is how the trial judge le pres. L'affidavit de L contredit leethoignage qu'il

ter « la supercherie et le recours abusif aux tribunaux ».
Endespe juge de preerié instance aatid® de ne
pas exercer son pouveiiodisai'e de rouvrir le

dealt with the affidavit evidence, and he was correct in

so doing.

Cases Cited

Referred to: London Drugs Ltd. v. Kuehne & Nagel
International Ltd., [1992] 3 S.C.R. 299%cott v. Cook,
[1970] 2 O.R. 769Mayer v. J. Conrad Lavigne Ltd.
(1979), 27 O.R. (2d) 12%0-operators Insurance Asso-
ciation v. Kearney, [1965] S.C.R. 106Bazey v. Curry,

[1999] 2 S.C.R. 534Jacobi v. Griffiths, [1999] 2 S.C.R.
570; Wiebe Door Services Ltd. v. M.N.R,, [1986] 3 F.C.

553; Regina v. Walker (1858), 27 L.J.M.C. 207iopital

Notre-Dame de I’ Espérance v. Laurent, [1978] 1 S.C.R.

605; Montreal v. Montreal Locomotive Works Ltd.,
[1947] 1 D.L.R. 161;Sevenson Jordan and Harrison,
Ltd. v. Macdonald, [1952] 1The Times L.R. 101;Mar-
ket Investigations, Ltd. v. Minister of Social Security,
[1968] 3 All E.R. 732;Lee Ting Sang v. Chung Chi-
Keung, [1990] 2 A.C. 374;Hamstra (Guardian ad
litem of) v. British Columbia Rugby Union, [1997] 1
S.C.R. 1092;Clayton v. British American Securities
Ltd., [1934] 3 W.W.R. 257,add v. Marshall, [1954] 1
W.L.R. 1489.

Statutes and Regulations Cited

Rules of Civil Procedure, R.R.O. 1990, Reg. 194, r.

59.06(2)(a).

Authors Cited

Atiyah, P. S.Vicarious Liability in the Law of Torts.
London: Butterworths, 1967.

a fait sous serment lors de l'interrogatdakle@ren
particulier en ce qui concerne I'existence diesystle
pots-de-vin, qu'il avait alor®vité de reconn&e. Un
élément de preuve qui n'est passgun® cedible ne
contribuera vraisemblablement pasnodifier I'issue du
proces, au sens du premier volet duarétde la dCision
Scott. Telle est la fagn dont le juge de preeré ins-
tance a traé’la preuve constig€ d'un affidavit et il a eu
raison d’agir ainsi.

Jurisprudence

Arréts mentionnés: London Drugs Ltd. c. Kuehne &
Nagel International Ltd., [1992] 3 R.C.S. 299%cott c.
Cook, [1970] 2 O.R. 769Mayer c. J. Conrad Lavigne
Ltd. (1979), 27 O.R. (2d) 12%o-operators Insurance
Association c. Kearney, [1965] R.C.S. 106Bazey c.
Curry, [1999] 2 R.C.S. 534Jacobi c. Griffiths, [1999] 2

R.C.S. 570Wiebe Door Services Ltd. c. M.R.N., [1986]
3 C.F. 553;Regina c. Walker (1858), 27 L.J.M.C. 207,
Hopital Notre-Dame de I’ Espérance c. Laurent, [1978]
1 R.C.S. 605Montreal c. Montreal Locomotive Works
Ltd., [1947] 1 D.L.R. 1613evenson Jordan and Harri-
son, Ltd. c. Macdonald, [1952] 1The Times L.R. 101;
Market Investigations, Ltd. c. Minister of Social
Security, [1968] 3 All E.R. 732]_ee Ting Sang c. Chung
Chi-Keung, [1990] 2 A.C. 374Hamstra (Tuteur al’ins-
tance de) c. British Columbia Rugby Union, [1997] 1
R.C.S. 1092;Clayton c. British American Securities
Ltd., [1934] 3 W.W.R. 257,add c. Marshall, [1954] 1
W.L.R. 1489.

Lois et reéglements cités

Regles de procédure civile, R.R.O. 1990, agl. 194,
art. 59.06(2)a).

Doctrine citée

Atiyah, P. S.Vicarious Liability in the Law of Torts.
London : Butterworths, 1967.



[2001] 2 R.C.S. 671122 ONTARIO LTD.C. SAGAZ INDUSTRIES Le juge Major 987

Douglas, William O. “Vicarious Liability and Adminis- Douglas, William O. « Vicarious Liability and Adminis-
tration of Risk I” (1928-1929), 38aleL.J. 584. tration of Risk | » (1928-1929), 3&leL.J. 584.

Flannigan, Robert. “Enterprise control: The servant- Flannigan, Robert. « Enterprise control : The servant-
independent contractor distinction” (1987), 37 independent contractor distinction » (1987), 37
U.T.L.J. 25. U.T.L.J. 25.

Fleming, John GThe Law of Torts, 9th ed. Sydney, Fleming, John Ghe Law of Torts, 9th ed. Sydney,
Australia;: LBC Information Services, 1998. Australia: LBC Information Services, 1998.

Fridman, Gerald Henry LouisThe Law of Torts in Fridman, Gerald Henry LouisThe Law of Torts in
Canada, vol. 2. Toronto: Carswell, 1990. Canada, vol. 2. Toronto : Carswell, 1990.

Kidner, Richard. “Vicarious liability: for whom should Kidner, Richard. « Vicarious liability : for whom should
the ‘employer’ be liable?” (1995), 15egal Sud. 47. the “employer” be liable? » (1995), légal Sud. 47.
APPEAL from a judgment of the Ontario Court POURVOI contre uetate’la Cour d'appel de

of Appeal (2000), 46 O.R. (3d) 760, 183 D.L.R.  I'Ontario (2000), 46 O.R. (3d) 760, 183 D.L.R.

(4th) 488, 128 O.A.C. 46, 2 B.L.R. (3d) 1, 48 (4th) 488, 128 O.A.C. 46, 2 B.L.R. (3d) 1, 48
C.C.L.T. (2d) 79, 41 C.P.C. (4th) 107, [2000] O.J. @ C.C.L.T. (2d) 79, 41 C.P.C. (4th) 107, [2000] O.J.
No. 121 (QL), reversing the decisions of the Onta-  No. 121 (QL), infirmantdeisidns de la Cour

rio Court (General Division) (1998), 40 O.R. (3d)  de I'Ontario (Divisiamnggale) (1998), 40 O.R.

229, 42 C.C.L.T. (2d) 50, [1998] O.J. No. 2194  (3d) 229, 42 C.C.L.T. (2d) 50, [1998] O.J.
(QL), and [1998] O.J. No. 4018 (QL). Appeal No. 2194 (QL), et [1998] O.J. No. 4018 (QL).

allowed. Pourvoi accueilli.

H. Lorne Morphy, Q.C., John B. Laskin and H. Lorne Morphy, cr., John B. Laskin et

M. Paul Michell, for the appellants. M. Paul Michell, pour les appelants.
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The judgment of the Court was delivered by Versiondaise du jugement de la Cour rendu
par

MAJOR J — This appeal raises two issues: the LE JUGE MAJOR — Le pEsent pourvoi soale 1
application of vicarious liability for a bribery  deux questions, celle de I'imputation de la respon-
scheme in a large commercial transaction and the  saMilitfait d’autrui relativemerd un sysime
appellate court’s review of the trial judge’s exer-  de pots-de-viresatahs le cadre d’'uneeption
cise of discretion not to reopen the trial to admit  commerciale d’envergure et celle de I'examen en
fresh evidence on a motion brought after the  appel de I'exercice par le juge derpriestance
release of his reasons but before formal judgment  du pouvoietiisunaire de ne pas rouvrir le pro-
was entered. a@s pour admettre un nouvelement de preuva °

la suite d'une motion psente en ce sens &¥le
dépdt de ses motifs, mais avant I'inscription du
jugement formel.

Vicarious liability describes the event when the |l y a responsabilé”du fait d’autrui lorsqu’une 2
law holds one person responsible for the miscon-  personne est juridiquement tenue responsable de
duct of another because of their relationship. In  linconduite d’'une autre personne en raison de la
this case, the respondent (the original supplier) relation qui existe entre elles. [Exd,eldpti-
suffered substantial losses when it was replaced asee (lafournisseur initial) a subi des pertes consi-
Canadian Tire's synthetic car seat cover supplier.eralles lorsqu’elle @ remplaee comme four-
This happened because a bribe was paid by a rival  nisseur de houssesgsyasitle sige d'auto de
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supplier's consultant to the head of Canadian  Canadian Tire. Ce changement de fournisseur est
Tire’s automotive division. survera la suite du versement, par un consultant

d’un fournisseur rival, d’'un pot-de-vin au directeur

de la division de I'automobile de Canadian Tire.

The first question is whether the appellant Sagaz La premere question qui se pose est de savoir si
(the rival automotive supplier) is vicariously liable  la responsabititi fait d’autrui de I'appelante
for the tortious conduct of its consultant who was  Sagaz (le fournisseur rival de produits pour I'auto)
hired to assist in securing Canadian Tire’s busi- est ex@gagraison de la conduitelidtueuse du
ness. In my opinion the appellant Sagaz, the com-  consultant dont elle a retenu les services afin d’ob-
petitive supplier, is not vicariously liable for the  tenir la cleaetde Canadian Tire. Selon moi, la
bribery scheme perpetrated by its consultant. The  responsahilifait d'autrui du fournisseur rival,
consultant was not an employee of the supplier but  I'appelante Sagaz, n'est pase egagison du
an independent contractor. Based on policy consid- esystde pots-de-vietabli par son consultant.
erations, the relationship between an employer and  Cebtadi rion pas un empleydu fournisseur,
independent contractor does not typically give rise  mais un entreprenepet#nt. Pour des consi-
to a claim in vicarious liability. erations de politiqueag€rale, la relation entre un
employeur et un entrepreneur @pEndant ne
donne pas ouverture habituellementune action
en responsabikt’du fait d’autrui.

On the second question, the motion to reopen Quanta la seconde question, celle de la motion
the trial to adduce fresh evidence, | conclude for  visamiuvrir le proes pour permettre la gsén-
the reasons that follow that the Court of Appeal tation d'un noeleehént de preuve, je conclus,
erred in substituting its discretion for that of the  pour les raisons qui suivent, que la Cour d’appel a
trial judge. eu tort de substituer son pouvoir difiorinairea’
celui du juge de premie instance.

I. Facts |. Les faits

The respondent, 671122 Ontario Limited, for- L'intimee, 671122 Ontario Limited, auparavant
merly Design Dynamics Limited (“Design”), was  Design Dynamics Limited (« Designetait -
Canadian Tire Corporation’s principal supplier of  depuis 30 ans le principal fournisseur de housses
synthetic sheepskin car seat covers for 30 years. ede si'auto en peau de mouton swtitdpie de
Canadian Tire was the party in the position of la &cCanadian Tire. C’est Canadian Tire qui
strength in the relationship. This is so as it repre-  occupait la position de force dans cette relation du
sented more than 60 percent of the Canadian seat fait qu’ellieseepait plus de 60 pour 100 du
cover market and, by 1983, was Design’s largest  neacdriadien des housses degsi'd’auto et
customer accounting for over 50 percent of its  qu’en 1983eédli¢ Ie client le plus important de
sales. Design, comptant pour plus de 50 pour 100 des

ventes de cette deme.

In June 1984, Design lost Canadian Tire's busi- En juin 1984, Canadian Tire a cess¢ s’appro-
ness. Robert Summers, the head of Canadian Tire's  visionner chez Design. Robert Summers, directeur
automotive division, advised Design that another  de la division de I'automobile de Canadian Tire, a
company, the appellants Sagaz Industries Canada  ief@esign qu'elle serait remplke par un
Inc. and Sagaz Industries Inc. (collectively autre fournisseur de housseggeedsuto,a’
“Sagaz”), would be replacing Design as Canadian  savoir les appelantes Sagaz Industries Canada Inc.
Tire’s seat cover supplier. Sagaz is a Florida cor- et Sagaz Industries Inceéappellectivement
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poration and the appellant, Joseph Kavana, is its =« Sagaz »). Sagaz est efddflsddienne dont

president. Sagaz Industries Inc. continues to supply  deigent est I'appelant Joseph Kavana. Sagaz

Canadian Tire and Sagaz Industries Canada Inc. is  Industries Inc. continue d’approvisionner Canadian

inactive. Tire, alors que Sagaz Industries Canada Inc. est
inactive.

Summers terminated Canadian Tire’'s supply Monsieur Summers a rempkacDesign par 7

relationship with Design in favour of Sagaz  Sagaz comme fournisseas gre vu offrir un
because of bribery in the form of a “kickback”  pot-de-vin sous forme de commission occulte.
scheme. Sagaz retained American Independent  Sagaz avait retenu les services d’'une entreprise
Marketing Inc. (“AIM”), a New York corporation, = new-yorkaise, American Independent Marketing
to assist in marketing Sagaz’s seat covers to Cana-  Inc. (« AIM »), pour qu’ellea’a@amerciali-
dian Tire. AIM was owned and controlled by ser ses houssesgie diauto chez Canadian Tire.
Stewart Landow. It was later determined that Sum-  AIM apparten&@tewart Landow qui en avait
mers accepted a bribe from Landow and AIM inegalement le coraté. Il a plus tarcet établi que
relation to the Sagaz seat cover contract. Specifi- M. Summers avait eacaaptpot-de-vin de
cally, Summers incorporated a sham corporation, M. Landow et de AIM relativement au contrat de
International Marketing Consultants (“IMC”), to  vente de houssesedg si’auto conclu par Sagaz.
receive the bribery money. Summers employed a  PkmEgment, M. Summers avait, pour toucher
surrogate, Anthony Brathwaite, as a token manager le pot-de-snuce so@té fictive, International
of IMC. Brathwaite was the puppet of Summers  Marketing Consultants (« IMC »), dont il avait
who received all the profits of IMC. Summers  cenfd gestiora’un homme de paille Anthony
entered into an agreement with Landow whereby  Brathwaite. Ce demtigit le pantin de
Landow (through AIM) would pay Summers M. Summers qui encaissait tous les profits de IMC.
(through IMC) two percent of all sales by Sagaz to  Messieurs Summers et Landow avaient conclu un
Canadian Tire of synthetic seat covers in order to  accord en vertu duquel M. Landow (par le truche-
ensure the sales occurred. As a result of the bribe,  ment de AIM) vessbtaBummers (par le tru-
Summers terminated Canadian Tire's relationship  chement de IMC) une commission de 2 pour 100
with Design. sur toutes les ventes de housses ajmies de
Sagaza Canadian Tire, et ce, afin de garantir la
réalisation de ces ventes. Par suite de ce pot-de-
vin, M. Summers a mis fina ‘la relation de
Canadian Tire avec Design.

Summers’ wrongdoing was discovered in 1985. L'acte fautif de M. Summers et dgcouvert en 8

His employment with Canadian Tire was termi-  1985. kt& congdié et a finalemenet# con-
nated and he was eventually convicted of corruptly  dménnine peine d’emprisonnement pour avoir
accepting benefits and went to prison. He later  aeceptavantage par corruption. Par la suite, il
went bankrupt. Brathwaite pleaded guilty to simi-  a fait faillite. Monsieur Brathwaite sptaitgba-
lar charges. bl@ des accusations analogues.

Summers was replaced by new management at Le rempl&ant de M. Summers chez Canadian®
Canadian Tire which re-evaluated its purchase of  Tiregsapwoir eévallg I'achat de housses de
synthetic seat covers. Management determined thatege ssynthfiques, a écid® que les produits de
it preferred the seat cover products of Sagaz to  Sagfaent peférables a’ ceux de Design.
those of Design. Accordingly, Canadian Tire  Canadian Tire a donc cernSagaz comme four-
retained its relationship with Sagaz as its supplier.  nisseur.
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Having lost its major customer, Design’s manu- Apres avoir perdu son principal client, la siéi’
facturing business went into a steep decline. It sold  Design a vu son chiffre d’affaires baisser consid”
its assets in 1988. In 1989, Design brought an  rablement. Elle a vendu ses actifs en 1988, puis a
action against some 13 defendants, including ietemt™ 1989 une action contre quelque 13
Canadian Tire, Summers, Brathwaite, Landow, efeddeurs, dont Canadian Tire, AIM et Sagaz
AIM, Sagaz and Kavana. At the trial, only AIM, ainsi que MM. Summers, Brathwaite, Landow et
Landow (who did not testify), Sagaz and Kavana  Kavana. Aweprdkcie restait plus commefeh-
remained as defendants. Canadian Tire paid deurs que AIM et Sagaz ainsi que MM. Landow
Design $750,000 to settle the action against it. The  (qui n'agpasidi€) et Kavana. Canadian Tire a
action against Summers was discontinued when he e v&s8 000 $a Design afin deegler I'action
went bankrupt. Design’s action alleged that AIM,  que cette derravait intergé contre elle. L'ac-
Landow, Sagaz and Kavana had bribed Summers tion contre M. Sumnetés abandoneé au
and, but for those bribes, Design would have con-  momerilt @ fait faillite. Design a afigug dans
tinued as supplier to Canadian Tire. son action que AIM, M. Landow, Sagaz et

M. Kavana avaient vees un pot-de-vin a’
M. Summers et que, ni¢ét de ce pot-de-vin, elle
aurait contine” d’approvisionner Canadian Tire.

[I. Judicial History Il. Historique des predures judiciaires

A. Ontario Court (General Division) (1998), 40  A.Cour de I'Ontario (Division générale) (1998),
O.R. (3d) 229 40 O.R. (3d) 229

The trial judge found that the decision of Cana- Le juge de prengre instance a conclu que la
dian Tire management to switch suppliers of seatecigidn de la direction de Canadian Tire de chan-
covers had nothing to do with any belief that the  ger de fournisseur de houssesga&led'alito
Sagaz product was superior to the Design product.  n’avaian@ir avec la conviction que le produit
Design’s business was lost solely because of the de Sdagihzsugrieura celui de Design. Cette
bribe. derngre avait perdu son client uniqguement en rai-

son du pot-de-vin.

The bribery scheme was profitable to Landow as Monsieur Landow a profit’de ce systhe de
commissions on the sales from Sagaz to Canadian pots-de-vin en ce sens que les commissions sur les
Tire would be paid to his solely-owned corpora-  ventes de Sagzemadian Tiretaient versésa
tion, AIM. Landow could not hide behind the cor-  la st&iAIM dont il était I'unique propetaire. Il
porate veil of AIM in his use of the corporation as  ne pouvait pas se cacheralkrnoile de la per-
his agent in the commission of an intentional tort.  sormatitrale de son entreprise eprs’enetre
The trial judge found that Landow and AIM con-  servi pour commettreelinidtentionnel. Le juge
spired with Summers and IMC to engage in the de memistance aetdid® que M. Landow et
unlawful conduct of taking away Design’s busi-  AIM avaient conglatec M. Summers et IMC
ness from Canadian Tire. de faire perdregéilementa Design la clierie

de Canadian Tire.

While the tort of civil conspiracy was sufficient Meéme si le dlit de complot civil suffisai éta-
to establish liability, the trial judge found that lia-  blir la responsa&hilé’juge de preraie instance
bility was more directly addressed through the tort  a estjmé la question de la responsabitait
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of unlawful interference with economic relations,
for which Landow and AIM were liable.

mieux aberdous l'angle duetit d’ingérence

illicite dans des relatiensriomiques imputabke

M. Landow eta’ AIM.

There were suspicious business dealings raised Au cours du proes, on a teet dimpliquer

at the trial in an attempt to implicate Kavana,
President of Sagaz, in the bribery scheme, for
instance, commissions that Landow received in
respect of the sale of seat covers from Sagaz to
Canadian Tire. Before Sagaz secured the seat
cover contract with Canadian Tire, it was paying
Landow a five percent commission on sales. Sagaz
then raised Landow’s commission from five to six
percent. At the same time, or close to it, Landow
entered into the agreement with Summers whereby
Landow paid Summers two percent in the form of
the kickback scheme. It was Design’'s theory at
trial that Landow's commission was raised from
five to six percent to fund the bribe to Summers.
That implied that Kavana and Landow agreed to
share or split the payment of the two percent
bribe. Kavana denied involvement in the bribery
scheme. He testified that he was misled by
Landow in agreeing to change the commission

14

M. Kavanesident de Sagaz, dans le syt de
pots-de-vevequant certaines egtions com-
merciales louches comme, par exemple, les com-
missions que M. Landow touchaient pour la vente
de houssegelad'siuto de Sagaa Canadian

Tire. Avant de se voir accorder par Canadian Tire
le contrat des houssze dasifo, Sagaz ver-

saitl. Landow une commission de 5 pour 100

sur les vesddissEs. Sagaz a ensuite augreent’
cette commasSigour 100. Au e moment

aoyeu pes au e moment, M. Landow a
conclu avec M. Summers I'accord en vertu duquel

il lui verserait une commission occulte de 2 pour
100. Design a soutenu @&s praela commis-

sion de M. Landowedaitajogead 6 pour 100

dans le but de financer le pot-de-wnavers’

M. Summers, ce qui impliquait que MM. Kavana
et Landow avaient aat®ptrtager le paiement

du pot-de-vin de 2 pour 100. Monsieur Kavana a

from five to six percent because Landow told him e tute participation au sgshe de pots-de-vin.

that he was required to hire someone to provide in-
store service in Canada which would entail addi-
tional expense. Another suspicious event was the
payment of $15,000 by Kavana to Landow in
March 1985 which eventually found its way to
Robin Addie, a senior buyer for Canadian Tire.
Again, Kavana testified and denied any improper
conduct. He claimed that Landow told him that
this expenditure was tied to the purchase of a car
as part of an intended promotion to display the
Canadian Tire seat covers. In fact, a car was never
purchased.

dnaotgre que, s'il avait acceptde majorer la
commisai@pour 100, €fait parce que Lan-

dow l'avait induit en erreur en lui affirmant qu'il
devait embaucher quelqu’un pour fournir des ser-

vices en magasin au Canada, ce quiegditra

depethises suppientaires. Un autre incident
lowathé le fait que Robin Addie, acheteur prin-
cipal chez Canadian Tétajtg'étroue” en pos-
session d’'une somme de 15 000 $ que M. Kavana
avaiteesddV. Landow au mois de mars 1985.
Dansrsoigtiage, M. Kavana aenéncore une

fois toute inconduite de sa part. lletgmdu que
M.

Landow lui avait éclag que cette somme ser-

virait a acheter une automobile pour une campagne
de publici€ visant les housses de@t vendues
par Canadian Tire. En fait, aucune auto n'a jamais
ett achete.

These suspicious circumstances surrounding Cette situation louche dans laquelle s’est teouvt®

Kavana were presented at the trial. The trial judge
believed Kavana, found him credible and accepted
his evidence that he had trusted Landow and had
accepted Landow’s explanation about the commis-

M. Kavaett &Xpose au proes. Le juge de
eremnstance a jugM. Kavana adible et a
retenuesarigtiage selon lequel il avait fait
confiaride Landow et avait acceptes expli-
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sion and car purchase. As well Summers did not cations au sujet de la commission et de l'achat
implicate Kavana in his testimony. The trial judge  d’'une automobile. Bmen™M. Summers n’a pas
concluded that Kavana was not involved in the im@idi’"Kavana dans soertioignage. Le juge
bribery scheme. He pointed out that had Kavana  de preminstance a conclu que M. Kavana
known of the bribe by Landow then Kavana and  n’avait pas patmipSystie de pots-de-vin. Il
Sagaz would have been held directly liable and a sauligeE, si M. Kavana avagté au courant
obviously vicarious liability would not have been  du versement d’'un pot-de-vin par M. Landow, sa
an issue. responsabditét celle de Sagaz auraient alets -
directement engags et, de toutevidence, la
guestion de la responsalslitiu fait d’autrui ne se
serait pas pe&Es.

The trial judge was brief on the issue of whether Le juge de prengire instance a exanarrieve-
Sagaz was vicariously liable to Design for the  ment la question de savoir sicbaija@sponsa-
wrongdoing of Landow and AIM. He held that, on  ble envers Design de I'acte fautif de M. Landow et
the evidence, AIM was an independent contractor  de AIM. Il a conclu que la preanaidait que
to Sagaz. Citind-ondon Drugs Ltd. v. Kuehne &  AIM ‘etait un entrepreneur iegéndant de Sagaz.
Nagel International Ltd., [1992] 3 S.C.R. 299, he  Citant I'atrLondon Drugs Ltd. c. Kuehne &
held that vicarious liability could not and should Nagel International Ltd., [1992] 3 R.C.S. 299, il a
not be imposed upon Sagaz for the tortious acts of ejoue la responsabditdu fait d’autrui de
an independent contractor. Sagaz ne pouvait et ne devaitrpasngagé en

raison des actestiCtueux d’un entrepreneur iad”
pendant.

Damages were assessed at $1,807,500 againstLe juge a condanenM. Landow et AIM, soli-
Landow and AIM, jointly and severally, plus dairementierser la somme de 1 807 508 titre
$50,000 in punitive damages, and pre-judgment de dommagestsniplus la somme de 50 000 $
interest. The action was dismissed as against Sagazitre de dommages-@gts punitifs, ainsi que des
and Kavana. The trial judge refused to award emtt avant jugement. L'action e reje€e en
Sagaz and Kavana their costs against Design, but  ce qui concernait Sagaz et M. Kavana. Le juge a
awarded Sagaz and Kavana their costs against erefaugondamner Designpayer les epens de
Landow and AIM under a “Sanderson order”. Sagaz et de M. Kavana, mais il a rendu une ordon-
nance de type Sanderson enjoigreatdl.” Landow
eta AIM de payer les @Pens de ces deux parties.

B. Ontario Court (General Division), [1998] O.J.  B.Cour de I’Ontario (Division générale), [1998]
No. 4018 (QL) 0.J. No. 4018 (QL)

After the trial judge’s reasons for judgment were Aprés le @pdt des motifs du juge de preznég
released, but before formal judgment was entered, instance, mais avant l'inscription du jugement for-
Landow, who did not testify at the trial, gave  mel, M. Landow, qui n'avait pa®igre au
Design an affidavit admitting to the conspiracy to €@ remis Design un affidavit dans lequel il
bribe Summers and implicating Kavana in it. On  impliquait M. Kavana et reconnaissait avoir com-
the basis of the affidavit, Design brought a motion  eli¢ verser un pot-de-vanM. Summers. Forte
before the trial judge pursuant to rule 59.06(2)(a) de cet affidavit, Desiggsanprau juge de pre-
of theRules of Civil Procedure, R.R.O. 1990, Reg. mie instance une motion foee  sur [l'al.

194, to have the trial reopened to hear Landow’'s  59.06(2)aRetges de procédure civile, R.R.O.
fresh evidence. Design claimed that the fresh evi-  139f), 194, en vue d’'obtenir l@ouverture du
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dence would show that Kavana was involved in  psopour recevoir le nouvelément de preuve

and had knowledge of the tortious activity of de M. Landow. Desigtepdait que ce nouvel

Landow, and was also liable to Design. elérment de preuveediontrerait que M. Kavana
était au fait des acte®littueux de M. Landow et
y avait pris part, et que sa responsabiktivers
Designe€tait également engag'

The trial judge dismissed the motion. He found Le juge de prengife instance a regtia motion 19

that there was no direct evidence at trial that  pour le motif qu'aatéumeht de preuve soumis
Kavana was a party to the bribe paid to Summers.  alepnoétablissait directement la participation
Summers dealt directly with Landow. Summers  de M. Kavana au versement d’'un potad®&tvin °
did not implicate Kavana in his testimony. Kavana  Summers. Ce dernier avaitdiraitfement avec
testified and denied involvement in the bribe. He M. Landow. M. Summers n'a pas ienpliqu”
was subjected to a thorough and rigorous cross- Kavana dans eswomigriage. Pour sa part,
examination and was credible in his testimony. M. Kavanaeaaife participation au versement
Landow did not testify nor attend the trial. He was  d’un pot-de-vin lorsqu'’il a &umen€moigre. Il a
represented by counsel throughout the trial. In thegalémentemoigreé de fapn cedible lors du con-
cross-examination of Landow on his affidavit tre-interrogatoire complet e¢ skmnt il a fait
given in connection with the fresh evidence [I'objet. Monsieur Landow n’aemioigré ni
motion, Landow acknowledged that he was aware  asaisproes. Un avocat I'a repsent” pendant
of his right to attend the trial and to testify. He  toute laedwil proes. Contre-interragau sujet
received daily reports about the course of the trial  de l'affidavit qu’il avait souscrit relativentent °
over its duration. motion visant 'admission d’'un nougment de
preuve, M. Landow a reconnu qu’il savait qu'il
avait le droit d'assister au preg et dedmoigner.
Pendant toute la dee” du proes, il recevait
chaque jour un rapport concernant Eralilement
des proedures.

In dismissing the motion to reopen the trial, the En rejetant la motion ereouverture du pres, 20

trial judge applied a two-part test froBcott v.  le juge de prenagre instance a appligué crierea

Cook, [1970] 2 O.R. 769 (H.C.). First, would the  deux volet®n& dans la éCisionScott ¢. Cook,

evidence, if presented at trial, probably have [1970] 2 O.R. 769 (H.C.). dtezna@nt, l'issue

changed the result? Second, could the evidence  degpraait-elle vraisemblablemeste diffé-

have been obtained before trial by the exercise of  rentel&inént de preuve en cause aeddtpie-

reasonable diligence? sefitDeuxtmement, aurait-iett possible d'ob-
tenir I'elément de preuve avant le pescen faisant
preuve de diligence raisonnable?

The trial judge found that neither of the two Le juge a conclu que I'on n’'avait satisfaitni 21
steps was met. He could not say that the new evi-  I'un ni l'autre de ces deux volets. Il pouvait seule-
dence, if presented at trial, would probably have  ment dire que l'issue dis @o@it pefre difé-
changed the result, only that it may have changed rente, et non pas qu’elle aurait vraisemblablement
the result. As well, if the trial were reopened,eté difféerente, si le nouvalément de preuve avait
Landow’s evidence might well not be believed.eté pEseng. De neme, s'il y avait eouverture du
His credibility would be very much in issue. On  pescil se pourrait bien que I'on n’ajoute pas foi
the second part of the test, the trial judge foundx I'elément de preuve psent par M. Landow. Sa
that Landow’s evidence could have been obtained edibilité serait consigFablement mise en doute.
before trial. Design could have compelled Landow  En ce qui concerne le second voleemy lerit
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to testify under oath at trial, although that evidence  juge de erenmstance aetid® que [Elément

may not have been helpful to Design. The trial de preuve de M. Landow aurairepwbtenu

judge concluded that the court would not allow a  avant le estocDesign aurait pu forcer

party to correct what in hindsight was an unsuc- M. Lando®@noigner sous serment au pEegc’

cessful strategy at trial. enie si sonetmoignage pouvait ne pas letré
utile. Le juge de prerare instance a conclu que la
cour ne permettrait pas une partie de corriger ce
qui, a posteriori, paraissait avate une stragie
de proes infructueuse.

C. Ontario Court of Appeal (2000), 183 D.L.R.  CCour dappel de I’Ontario (2000), 183 D.L.R.
(4th) 488 (4th) 488

The Court of Appeal reversed the decisions of La Cour d’appel a infirm’les @cisions du juge

the trial judge. The gist of its view was that Sagaz =~ de meEninstance. Elle a estngssentiellement

was vicariously liable to Design. Applying the que Sagit responsable du fait d’autrui envers

“organization test” (fromMayer v. J. Conrad  Design. Appliquant le « cete d’organisation »

Lavigne Ltd. (1979), 27 O.R. (2d) 129 (C.A.), as  ¢ide l'arét Mayer c. J. Conrad Lavigne Ltd.

previously approved by this Court @o-operators  (1979), 27 O.R. (2d) 129 (C.A.), et auparavant

Insurance Association v. Kearney, [1965] S.C.R.  approwpar notre Cour dans I'atrCo-operators

106), the Court of Appeal found that Landow andinsurance Association c. Kearney, [1965] R.C.S.

AIM did their work as part of the “Sagaz sales  106), la Cour dappel a g M. Landow

team”. Sagaz was therefore jointly and severally et AIM avaient agi en tant que membres de

liable with Landow and AIM for the damages edlipe de vendeurs de Sagaz ». Sageat °

awarded, with the exception of punitive damages.  donc solidairement responsable avec M. Landow

For this reason, the Court of Appeal also allowed et AIM du paiement des dommagis-int’

Landow’s and AIM’s cross-appeal on the issue of acesrd I'exception des dommageséndts

costs and set aside the costs award to Sagaz and  punitifs. Pour cette raison, la Couretjappel a

Kavana against Landow and AIM. Design was ment accueilli I'appel incident de M. Landow et de

entitled to costs against Sagaz. AIM sur la question dpsrit et a anreilla con-
damnation de ces dernieaspayer les epens de
Sagaz et de M. Kavana. Design avait droit au paie-
ment de seseapens par Sagaz.

A new trial was ordered with respect to the lia- Un nouveau prags concernant la culpabditde
bility of Kavana on the basis that the trial judge M. Kavare#éaifdone pour le motif que le juge
should have reopened the trial to hear Landow’s  de preninstance auraitudfouvrir le proes
evidence. The Court of Appeal found that the evi-  pour entendremeighage de M. Landow. La
dence, if presented at trial and accepted as credi-  Cour d’appel a conclu quedésnept de preuve
ble, would implicate Kavana and Sagaz in the bribetait'pgsent” au proes et jug’ cédible, il impli-
ery scheme. Also, it held that Landow’s evidence  querait M. Kavana et Sagaz daneree syst’
was not discoverable by reasonable diligence prior  pots-de-vin. Edigakment jug qu’il n'aurait
to trial as Design made serious efforts to no avail gapossible en faisant preuve de diligence rai-
to persuade Landow to co-operate and to testify = sonnable edeudir I'é€lément de preuve de
against Kavana and Sagaz. M. Landow avant le gsoétant done” que

Design n'avait rerhag aucun effort pour convain-
cre M. Landow de collaborer et dentoigner con-

tre M. Kavana et Sagaz, mais reait pas parve-
nue.
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Il. Issues

1. Did the Court of Appeal err in holding Sagaz
vicariously liable to Design?

2. Did the Court of Appeal err by substituting
its discretion for that of the trial judge in the
decision to reopen the trial?

IV. Analysis
A. Vicarious Liability

(1) Policy Rationale Underlying Vicarious Lia-
bility

Vicarious liability is not a distinct tort. It is a

Ill. Les questions en litige

1. La Cour d'appel a-t-elle eu tort dedider

La responsabilé”du fait d’autrui n'est pas un

24

gue Sagetaif responsable du fait d’autrui
envers Design?

2. La Cour d’'appel a-t-elle eu tort de substituer
son pouvoir @sonnairea celui du juge de
praare’ instance enedidant de rouvrir le

procss?

IV. Analyse
A. Responsabilité du fait d autrui

(1) Le raisonnement de principe qui sous-tend
la responsabilé”du fait d’autrui

25

theory that holds one person responsible for theelit dlistinct. Elle est une #orie selon laquelle

misconduct of another because of the relationship

between them. Although the categories of relation-
ships in law that attract vicarious liability are

neither exhaustively defined nor closed, the most

common one to give rise to vicarious liability is

the relationship between master and servant, now

more commonly called employer and employee.

une personne est responsable de I'inconduite d’'une
autre personne en raison de la relation qui existe

entre elles. Bien que lega#s de relations

juridiqgues donnant ouvertapplication de la

responsabdit” fait d'autrui ne soient niefihies

deeneagxhaustive ni limitatives, la relation qui
donne le plus souvent naissamdgpe de res-

ponsabilig est la relation mae-serviteur, dSor-
mais mieux connue sous le nom de relation
employeur-emplog.

En ggréral, le droit de la responsakdlit¥lic- 26
tuelle &igenir les gens responsables de leurs
actes ou omissions fautifs ainsi queudiceor”
qui eaadlle directement. Par contre, la respon-
sebdit” fait d'autrui est consitée comme un
type de responsddiilitte parce qu’elle n'exige
pas de prouver que la personne qui y est assujettie
a accompli personnellement un acte fautif. Pour
cette raison, lesucaléecs’applique sont encore

relativement rares en droit canadien de la respon-
sabilitt Blictuelle. Quelles sont les considfions

de politique grérale qui eneagissent I'application
restreinte?

In general, tort law attempts to hold persons
accountable for their wrongful acts and omissions
and the direct harm that flows from those wrongs.
Vicarious liability, by contrast, is considered to be
a species of strict liability because it requires no
proof of personal wrongdoing on the part of the
person who is subject to it. As such, it is still rela-
tively uncommon in Canadian tort law. What pol-
icy considerations govern its discriminate applica-
tion?

Pour reprendre un passage souvene ag 2’
Fleming :

As Fleming stated in an oft-quoted passage:

[T]he modern doctrine of vicarious liability cannot TRRDUCTION] [L]a régle contemporaine de la responsa-
parade as a deduction from legalistic premises, but e ldlitfait d'autrui ne peut pas passer pour wetd-
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should be frankly recognised as having its basis in a  tionefosdr des prhisses formalistes, mais devrait
combination of policy consideratien. . . franchementefre reconnue comme reposant sur une
combinaison de consdations de politiqueegérale . . .

(The Law of Torts (9th ed. 1998), at p. 410, cited in Thé Law of Torts (9 éd. 1998), p. 410, @tdans

Bazley v. Curry, [1999] 2 S.C.R. 534, at para. 26, lesetarfendus simultamentBazley c. Curry,

per McLachlin J. (as she then was); see dmbi [1999] 2 R.C.S. 534, par. 26, madame le juge

v. Griffiths, [1999] 2 S.C.R. 570, released concur-  McLachlin (maintenant Juge en chef); voir aussi

rently, at para. 29%er Binnie J.) Jacobi c. Griffiths, [1999] 2 R.C.S. 570, par. 29, le
juge Binnie.)

However, McLachlin J. noted iBazley, at para. Madame le juge McLachlin a toutefois soelign”

27 (cited inJacobi, at para. 29) that “[a] focus on  au par. 27 de ébBdzey (cité au par. 29 de I'ar-

policy is not to diminish the importance of legal et dacobi), que « [l]'accent mis sur une politique

principle.” gérérale ne doit pas diminuer l'importance des
principes juridiques. »

The most recent discussion by this Court of the La plus Ecente analyse que notre Cour a faite
policy considerations that justify the imposition of  des camsitions de politique egérale justifiant
vicarious liability was inBazley, at paras. 26-36, l'imputation de la responsabiit fait d’autrui se
where McLachlin J. succinctly reviewed the rele-  trouve aux paa 26 de I'aret Bazey, dans les-
vant jurisprudence. She began with La Forest J.'s  quels madame le juge McLachlierd proc
opinion (dissenting on the cross-appeallamdon  examen succinct de la jurisprudence pertinente.
Drugs, supra, which held that vicarious liability is  Elle a d'aboestdqi€ I'opinion du juge La Forest
generally considered to rest on one of two logical  (dissident relativement au pourvoi incident) dans
bases. The first, known as the “master’'s tort the- dtatindon Drugs, précité, selon laquelle on
ory”, posits that the employer is vicariously liable  coeséd gréralement que la responsalailitiu
for the acts of his employee because the acts are  fait d’autrui repose sur I'un des deux fondements
regarded as being authorized by him so that in law  logiques suivants. Le premier, connu sous le nom
the acts of the employee are the acts of the deeerithdu @lit de 'employeur », veut que
employer. The second, known as the “servant's  I'employeur soit responsable des actes de son
tort theory”, attributes liability to the employer empdoparce qu'il estapug les avoir autores,
simply because the employer was the employee’'s  de sorte que, en droit, les actes deel'somploy”
superior and therefore in charge or command of les actes de I'employeur. Lented@ndement,
the employee (G. H. L. Fridmafihe Law of Torts  connu sous le nom de «eitrie du @lit de I'em-
in Canada (1990), vol. 2, at pp. 314-15, and P. S. ploy veut que la responsafalitie I'employeur
Atiyah, Vicarious Liability in the Law of Torts  soit engagé du seul fait qu'il est le sapéur de
(1967), at pp. 6-7). 'emplay’et que ce dernier est donc sous ses

ordres (G. H. L. FridmanThe Law of Torts in
Canada (1990), vol. 2, p. 314-315, et P. S. Atiyah,
Vicarious Liability in the Law of Torts (1967),
p. 6-7).

However, La Forest J. acknowledged that Le juge La Forest a toutefois reconnu qu’aucun
neither of the logical bases for vicarious liability =~ de ces fondements logiques ne permet d’expliquer
succeeds completely in explaining the operation of  cetapient I'application de laegle de la res-
the doctrine, and he found that the vicarious liabil- ponsahidlit” fait d’autrui, et a conclu que cette
ity regime is a response to a number of policy con-eglagponda un certain nombre de questions de
siderations, including compensation, deterrence  politierérgle lées notamment auedomma-
and loss internalizationLéndon Drugs, supra, at  gementala dissuasion et 'imputation de la perte
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p. 336). McLachlin J. noted that Fleming identified Lorfdon Drugs, précitt, p. 336). Le juge

similar policies to justify the imposition of vicari-  McLachlin a soukgque Fleming a relevdes

ous liability, including the provision of a just and  comsations de politiqueeggrale similaires qui

practical remedy for the harm and the deterrence justifient I'imputation de la respomsibifait

of future harm, and held that these two ideas “use-  d'autrui, doeel'd# fournir un recours juste et

fully embrace the main policy considerations that  pratique pouejagice subi et celle de dissuader

have been advancedBdzey, supra, at para. 29). de causer urejoudicea I'avenir, ajoutant que ces
deux idges « englobent utilement les principales
consicrations de politique egérale qui ontefé
présentes » Bazey, précite, par. 29).

Identification of the policy considerations La détermination des congdations de politique 30
underlying the imposition of vicarious liability egérale qui sous-tendent l'imputation de la res-
assists in determining whether the doctrine should  ponsabdilitfait d’autrui aidea ‘dcider s'il y a

be applied in a particular case and it is for that rea-  lieu d’appliquegle dans un cas domet c’est
son that the policy considerations set out by this  pourquoi il convient d’examieeeirent celles
Court inBazley should be briefly reviewed. que notre Couern&es dans I'aet’Bazey.

First, vicarious liability provides a just and prac- Premgrement, la responsabditiu fait d’autrui 31

tical remedy to people who suffer harm as a conse-  fournit un recours juste et patiEwe qui ont
guence of wrongs perpetrated by an employee. subi ejndicté en raison des fautes commises
Many commentators are suspicious of vicarious par un empl®ién des commentateurs se
liability in principle because it appears to hold par- efigrit a priori de la notion de responsasildt
ties responsible for harm simply because they have  fait d’autrui parce qu’elle semble tenir des parties
“deep pockets” or an ability to bear the loss even  responsables djurlipe pour la simple raison
though they are not personally at fault. The “deep  gu’elles ont « la bourse bien garnie » ou qu’elles
pockets” justification on its own does not accord  sont en mesure d’assumer la ane,simélles
with an inherent sense of what is fair (see also R.  n'ontariemreprocher personnellement. La justi-
Flannigan, “Enterprise control: The servant-inde-  fication de la « bourse bien garnie » ne concorde
pendent contractor distinction” (1987), B7T.L.J.  pas en soi avec ce qui est@ecommeetant fon-
25, at p. 29). Besides an ability to bear the loss, it ereahenteqguitable (voiregalement R. Flannigan,
must also seem just to place liability for the wrong  « Enterprise control : The servant-independent
on the employer. McLachlin J. addresses this con-  contractor distinction » (19871),T37J. 25,
cern inBazley, supra, at para. 31: p. 29). L'imputation de la responsabdit’la faute
a I'employeur doit sembleeduitable et non pas
dépendre uniquement de la capadie ce dernier
d'assumer la perte. Le juge McLachlin aborde
cette question au par. 31 de letBazey, précité :

Vicarious liability is arguably fair in this sense. The Dans ce sens, il est possible de soutenir que la responsa-
employer puts in the community an enterprise which  ebildu fait d’autrui estequitable. L’employeur
carries with it certain risks. When those risks materialize implante dans la cokeatieittntreprise qui comporte
and cause injury to a member of the public despite the certains risques. Quand ces risquedatisematt
employer’s reasonable efforts, it is fair that the person or causentejulipea un membre du public maigtés
organization that creates the enterprise and hence the efforts raisonnables de I'employeur, il est juste que la
risk should bear the loss. This accords with the notion perte soit @sguanla personne ou I'organisme qui a
that it is right and just that the person who creates a risk eé l'emtreprise et, en coeglence, le risque. Cela con-
bear the loss when the risk ripens into harm. corde avese|idl’il est juste eddquitable que la per-

sonnea l'origine d’'un risque assume la perte qesulte

guand le risque se neatalise et cause un gjtidice.
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Similarly, Fleming stated that “a person who
employs others to advance his own economic
interest should in fairness be placed under a corre-
sponding liability for losses incurred in the course
of the enterprise” (p. 410). McLachlin J. states
that while the fairness of this proposition is capa-
ble of standing alone, “it is buttressed by the fact
that the employer is often in the best position to
spread the losses through mechanisms like insur-
ance and higher prices, thus minimizing the dislo-
cative effect of the tort within societyBézey, at
para. 31). Finally on this point, it is noteworthy
that vicarious liability does not diminish the per-
sonal liability of the direct tortfeasor (Fleming,
supra, at p. 411;London Drugs, supra, at p. 460,
per McLachlin J.).

Dem& Fleming a affir@ que JRADUCTION]

« la personne qui emploie d’autres personnes pour
promouvoir ses propmiEss ifmanciers devrait,
en tegi@e, se voir imputer une responsasilit”
correspondante pour les pertesscdass le
cadre de I'exploitation de son entreprise » (p. 410).
Le juge McLachdicige que, quoique la justesse
de cette proposition piresévitente en soi,
« elletagte par le fait que I'employeur est
souvent le mieug ptaa’ Epartir les pertes au

moyen de ecanismes comme l'assurance et la
hausse de prix, et ainsi @duire I'effet pertur-
bateur dlit dians la soeit » Bazey, par. 31).
Il convient enfin de natee Sujet, que la respon-
sabil@"du fait d’autrui ne diminue en rien la res-
ponsabilipersonnelle de l'auteuremie du dlit

(Fleming, op. cit., p. 411;London Drugs, précit,
p. 460, le juge McLachlin).

The second policy consideration underlying La seconde consigation de politique grérale

vicarious liability is deterrence of future harm as
employers are often in a position to reduce acci-
dents and intentional wrongs by efficient organiza-
tion and supervision. This policy ground is related
to the first policy ground of fair compensation, as
“[t]he introduction of the enterprise into the com-
munity with its attendant risk, in turn, implies the
possibility of managing the risk to minimize the
costs of the harm that may flow from itBd4zey,
supra, at para. 34).

qui sous-tend la resporesdhilfdit d'autrui est
eéidle dissuader de causer ugjyaticea I'ave-
etent done’que les employeurs sont souvent en

mesurediaing les accidents et les fautes inten-

tionnelles au moyen d'une organisation et d’'une
supervision efficaces. Cette emt&id de poli-
tiguegyale est ke la prenere, celle de la juste
indemnisation, vu que « [l]implantation de I'en-
treprise dans la collectigtavec les risques qu’elle
comporte implique, en revanche, la possiloiét®

gérer le risque afin desduire les cofs du peju-
dice qui peut en efouler» Bazey, précit,
par. 34).

(2) Employee Versus Independent Contractor

(2) Enmlgyar oppositiona entrepreneur
indépendant

The most common relationship that attracts La relation qui donne le plus souvent naissance
vicarious liability is that between employer anda la responsabibit'du fait d’autrui est la relation

employee, formerly master and servant. This is
distinguished from the relationship of an employer
and independent contractor which, subject to cer-
tain limited exceptions (see Atiyatsupra, at
pp. 327-78), typically does not give rise to a claim
for vicarious liability. If a worker is determined to

be an employee as opposed to an independent con-

itreaServiteur.

employeur-empl@itrefois appeE relation
Elle difte de la relation
employeur-entrepreneependdnt qui, sous

Bserve de certaines exceptions leai” (voir
Atiyap, cit., p. 327-378), ne donneecgrale-
ment pas ouverturmé action en responsatlailit”

du fait d’autrui. Toutefois, I'analyseteepsiarr”

tractor such that vicarious liability can attach to thea la dcision qu’un travailleur est un empot

employer, this is not the end of the analysis. The
tortious conduct has to be committed by the

non pas un entreprerspanidant et que la res-
ponsatilit fait d’autrui de son employeur peut



[2001] 2 R.C.S. 671122 ONTARIO LTD.C. SAGAZ INDUSTRIES Le juge Major 999

employee in the course of employment. For the  ddreéngagé. Il faut encore que I'empleydit

reasons that follow, this second stage of the analy-  accompli I'atitugux dans I'exercice de ses

sis is not relevant and need not be analysed in the  fonctions. Pour les raisons qui suivent, il n’est pas

present appeal. egessaire de passer cette secondetdpe de
'analyse, qui n'est pas pertinente en l'esp.

What is the difference between an employee and Quelle diférence y a-t-il entre un emple¥t un 34
an independent contractor and why should vicari-  entreprenegpendant, et pourquoi la responsa-
ous liability more likely be imposed in the former  Hlitu fait d’autrui est-elle plus susceptible
case than in the latter? This question has been theetredifpute dans le premier cas? Cette question
subject of much debate. The answer lies with the etéaldrgement ebattue. C'est dans le coolg”
element of control that the employer has over the  expar’I'employeur sur I'auteur emie du dlit
direct tortfeasor (the worker). If the employer does  (le travailleur) @side” la eponse. Si I'em-
not control the activities of the worker, the policy  ployeur ne cbatpas les activés du travailleur,
justifications underlying vicarious liability will not  les considtions de politiqueeggrale justifiant la
be satisfied. See Flannigasupra, at pp. 31-32: responsabditdu fait d’autrui ne jouent pas. Voir

Flannigan,loc. cit., p. 31-32:

This basis for vicarious liability discloses a precise  TRADUCTION] Le fondement de laegle de la respon-
limitation on the scope of the doctrine. If the employer sahilit fait d’autrui en ekermine une restriction g+~
does not control the activities of the worker it is clear cise. Si I'employeur neoleopts les activéts du tra-
that vicarious liability should not be imposed, for then vailleur, il egdént que la responsakditdu fait
insulated risk-taking [by the employer] does not occur. d’autrui ne doit pasréuimpuée car, dans ce cas, il
Only the worker, authorized to complete a task, could n'y a pas de prise de risque [par 'employeur] qui soit
have affected the probability of loss, for he alone had epéet” Seul le travailleur autoeiss accomplir une
control in any respect. Thus, because there is no misachetpeut influer sur la probakglitie perte car c’est lui
chief where employer control is absent, no remedy is seul qui exerce woleantstegard. Ainsi, comme |l
required. ne saurait y avoir deefait en I'absence de coote par

'employeur, aucuneeparation n’est ecessaire.

Explained another way, the main policy con- En d'autres termes, les principales coesd” 35
cerns justifying vicarious liability are to provide a  tions de politigaeggdle justifiant la responsabi-
just and practical remedy for the plaintiffs harm elidu fait d'autrui sont l'idé de fournir un
and to encourage the deterrence of future harm  recours juste et pratique pa&judEgiSubi et
(Bazey, supra, at para. 29). Vicarious liability is  celle de dissuader de causerjudmeéa I'avenir
fair in principle because the hazards of the busi-Bazlgy, précité, par. 29). La responsalslitiu fait
ness should be borne by the business itself; thus, it  d’autruestable en principe parce qu’une
does not make sense to anchor liability on an  entreprise doit assumereglée-tes risques
employer for acts of an independent contractor, qgu’elle ewtrdl n'est donc pas logique d’'impu-
someone who was in business on his or her own atam employeur la responsalalitdes actes
account. In addition, the employer does not have  accomplis par un entreprerependadit qui,
the same control over an independent contractor as  gfamitidh, exploite une entreprise pour son
over an employee to reduce accidents and inten-  propre compte. En outre, 'employeur n’exerce pas
tional wrongs by efficient organization and super-  sur un entrepreneapeindant le grhe contle
vision. Each of these policy justifications is rele- que sur un erepkiyh’est pas, de ce fait, en
vant to the ability of the employer to control the  mesureedieiré les accidents et les fautes inten-
activities of the employee, justifications which are  tionnelles au moyen d’'une organisation et d'une
generally deficient or missing in the case of an  supervision efficaces. Toutes cesretinsisl de
independent contractor. As discussed above, the  politignérajé se rattacherd la capacé’ de
policy justifications for imposing vicarious liabil-  I'employeur de coidr” les activies de I'em-
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ity are relevant where the employer is able to con-  gloyle dimension qui eseggralement inexis-
trol the activities of the employee but may be defi-  tante ou insuffisante dans le cas d’'un entrepreneur
cient in the case of an independent contractor over epiedant. Comme nous l'avons vu, les cassid”
whom the employer has little control. However, rations de politiguérgle justifiant I'imputation
control is not the only factor to consider in deter-  de la responsathilifait d’autrui sont pertinentes
mining if a worker is an employee or an indepen-  lorsque I'employeur est en mesure dierctasr”
dent contractor. For the reasons discussed below, astidi’ I'emplog; mais peuvenetie insuffi-
reliance on control alone can be misleading, and  santes dans le cas d’'un entreprepeadand”
there are other relevant factors which should be  sur lequel 'employeur a peu aéecdmtréon-
considered in making this determination. olérh’est toutefois pas le seul facteuconsidrer
pour dcider si un travailleur est un empéogl un
entrepreneur ingendant. Pour les raisons expo-
sées plus loin, I'application de ce seul facteur ris-
gue d’induire en erreur, et il y a lieu de tenir
compte d’autres facteurs pour eecitler.

Various tests have emerged in the case law to Les tribunaux ontetabli divers crigttes pour
help determine if a worker is an employee or an  addd¥cider si un travailleur est un empéopu
independent contractor. The distinction between an  un entreprenepetiint. La distinction entre
employee and an independent contractor applies un emmbyin entrepreneur iepéndant est
not only in vicarious liability, but also to the appli-  utile non seulement ererealE responsabaitdu
cation of various forms of employment legislation,  fait d’autrui mais aussi lorsqu’il s’agit d’appliquer
the availability of an action for wrongful dismissal,  diverses lois sur I'emploi, etermiiner si une
the assessment of business and income taxes, the  action poenlieamgyit injustif’ peutetre inten-
priority taken upon an employer’s insolvency, and ee,tdgtablir des cotisations en nee d'impst sur

the application of contractual rights (Flannigan, le revenu ou de taxe d'affaires, de dresser l'ordre
supra, at p. 25). Accordingly, much of the case law  de collocation dans leiaas @nployeur devient

on point while not written in the context of vicari-  insolvable ou d'appliquer des droits contractuels
ous liability is still helpful. (Flanniganjoc. cit., p. 25). Il s’ensuit qu'une

bonne partie desedisions en la matre ne sont
pas moins utiles du fait qu’elles n'ont peig fen-
dues dans le contexte de la responsabiit’ fait
d’autrui.

The Federal Court of Appeal thoroughly La Cour d’'appeldt€érale a proeda un examen
reviewed the relevant case lawwWiebe Door Ser-  détaillé de la jurisprudence pertinente dans éarr”
vices Ltd. v. M.N.R, [1986] 3 F.C. 553. As Wiebe Door Services Ltd. c. M.RN., [1986] 3 C.F.
MacGuigan J.A. noted, the original criterion of the ~ 553. Comme le juge MacGuigan I'a fait remar-
employment relationship was the control test set  quer, c'est lerecrité contle énon€& par le
out by Baron Bramwell inRegina v. Walker  baron Bramwell dans I'affaird&kegina c. Walker
(1858), 27 L.J.M.C. 207, and adopted by this Court ~ (1858), 27 L.J.M.C. 207, et qdwpiodtre Cour
in Hopital Notre-Dame de I’ Espérance v. Laurent,  dans I'argt Hopital Notre-Dame de I’ Espérance c.
[1978] 1 S.C.R. 605. It is expressed as follows:Laurent, [1978] 1 R.C.S. 605, qui a d'aboste”
“the essential criterion of employer-employee rela-  applipoldr é&terminer I'existence d’'une relation
tions is the right to give orders and instructions to ~ employeur-emplbyétait ainsi formut™: «le
the employee regarding the manner in which to emitéssentiel destrd caraafiser les rapports

de commettana pEpo<E est le droit de donner des
ordres et instructions augEo® sur la mamre de
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carry out his work” KHopital Notre-Dame de I’'Es-  remplir son travail »Hopital Notre-Dame de I’ Es-

pérance, supra, at p. 613). pérance, précité, p. 613).
This criterion has been criticized as wearing “an  On a dit de ce cire qu'il était frRabucTion] 38
air of deceptive simplicity” (Atiyah,supra, at «d'une simplic&” trompeuse » (Atiyahop. cit.,
p. 41). The main problems are set out by MacGui- p. 41). Le juge MacGuigan expose les principales

gan J.A. inWiebe Door, supra, at pp. 558-59: difficuts qu’il soutve, dans I'aet Wiebe Door,
précité, p. 558-559 :

A principal inadequacy [with the control test] is its Ceardta le grave incoewient de pant'e assujetti
apparent dependence on the exact terms in which the aux termes exacts du ebnisaamt’ les modaés

task in question is contracted for: where the contract du travail : si le contrat contient des instructions et des
contains detailed specifications and conditions, which stipulatietaslldés, comme c’est chose courante dans
would be the normal expectation in a contract with an les contratsspagsC un entrepreneur @pndant, le
independent contractor, the control may even be greater ot®atnsi exerepeutetre encore plus rigoureux que

than where it is to be exercised by direction on the job,  eslltait d’instructions dore®s au cours du travail,

as would be the normal expectation in a contract with a comme c'est I'habitude dans les contrats agec un pr’
servant, but a literal application of the test might find  epawais une application ktale du crigte pourrait

the actual control to be less. In addition, the test has bro- laisser croire qu’'en fait, tdecertére” est moins

ken down completely in relation to highly skilled and strict. En outre, lererg’est e\élé touta fait inappli-
professional workers, who possess skills far beyond the cable pour ce qui est des professionnels et des travail-

ability of their employers to direct. leurs hautement quedifiqui possdent des aptitudes
bien sugtieuresa’la capacé de leur employeua les
diriger.

An early attempt to deal with the problems of L'une des prend@res tentatives faites powggléer S

the control test was the development of a fourfold  les diffssuttl crigre de contle a€té I'etablis-
test known as the “entrepreneur test”. It was setout  sement drearijuatre volets appelk crigre

by W. O. Douglas (later Justice) in “Vicarious Lia-  de I'entreprise ». Cererdet énon& par W. O.
bility and Administration of Risk I” (1928-1929), Douglas (plus tard naroge) dans « Vicarious
38 Yale L.J. 584, and applied by Lord Wright in  Liability and Administration of Risk |» (1928-
Montreal v. Montreal Locomotive Works Ltd., 1929), 38Yale L.J. 584, puis applige”par lord

[1947] 1 D.L.R. 161 (P.C.), at p. 169: Wright dans Eaivfontreal c. Montreal Locomo-
tive Works Ltd.,, [1947] 1 D.L.R. 161 (C.P.),
p. 169:

In earlier cases a single test, such as the presence GRADUETION] Dans des jugements anigurs, on s'ap-
absence of control, was often relied on to determine puyait souvent sur un see) caimme I'existence ou

whether the case was one of master and servant, mostly I'absence déecqawf @cider s'il s’agissait d’'un
in order to decide issues of tortious liability on the part rapport deaev@aserviteur, la plupart du temps lors-
of the master or superior. In the more complex condi- que des questions de respoBidtli€lle de la part

tions of modern industry, more complicated tests have direnall du suerieur €taient en cause. Dans les

often to be applied. It has been suggested that a fourfold situations plus complexesodeniie moderne, il

test would in some cases be more appropriate, a com- faut souvent raeamsicrictes plus complices. Il a

plex involving (1) control; (2) ownership of the tools; et jug plus convenable dans certains cas d’appliquer

(3) chance of profit; (4) risk of loss. Control in itself is un @mét qui comprendrait les quateérments sui-

not always conclusive. vants: (1) le cal;”(2) la propet des instruments
de travail; (3) la possibikt’de profit; (4) le risque de
perte. Le contfe en lui-n€me n’est pas toujours con-
cluant.
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As MacGuigan J.A. notes, a similar general test, Comme le souligne le juge MacGuigan, le lord
known as the “organization test” or “integration  juge Denning (plus tardtrenajes oles) a
test” was used by Denning L.J. (as he then was) in  ampligucriere ggréral similaire, appel’« cri-
Sevenson Jordan and Harrison, Ltd. v. Macdon-  tére d’organisation » ou « cite d'inggration »
ald, [1952] 1TheTimes L.R. 101 (C.A.), at p. 111:  dans I'etiStevenson Jordan and Harrison, Ltd. c.

Macdonald, [1952] 1The Times L.R. 101 (C.A)),
p. 111:

One feature which seems to run through the instances iSRADUCTION] Un élément semble se retrouver dans tous
that, under a contract of service, a man is employed as les cas : en vertu d’'un contrat de louage de services, une
part of the business, and his work is done as an integral personne esteengioidnt que partie d'une entre-
part of the business; whereas, under a contract for ser- prise et son travail fait magtaniatde I'entreprise;
vices, his work, although done for the business, is not alors qu’en vertu d'un contrat d’entreprise, son travail,
integrated into it but is only accessory to it. bien qu'il soit fait pour I'entreprise, n'y est pggint’

mais seulement accessoire.

This decision imported the language “contract of Cet argt a introduit dans l'analyse les expres-
service” (employee) and “contract for services” sions « contrat de louage de services »ggmploy”
(independent contractor) into the analysis. The et « contrat d’entreprise » (entrepreapan-ind”
organization test was approved by this Court in  dant). Notre Cour a apdeoosi€re d’organisa-
Co-operators Insurance, supra (followed in  tion dans l'aef Co-operators Insurance, précité
Mayer, supra), where Spence J. observed that (suivi dsliager, précitt), ai le juge Spence a
courts had moved away from the control test under  fait remarquer que, sous la contrainte de situations
the pressure of novel situations, replacing it nouvelles, les tribunaux avaient atmiel@nn’
instead with a type of organization test in which erettle contie et I'avaient remplacpar une sorte
the important question was whether the alleged dererid’organisation faisant intervenir I'impor-
servant was part of his employer’'s organization tante question de savoir si le soi-dipas fai-

(from Fleming,supra, at p. 416). sait partie de l'organisation de son employeur
(Fleming, op. cit., p. 416).

However, as MacGuigan J.A. noted kiebe Le juge MacGuigan signale toutefois dans I'ar-
Door, the organization test has had “less vogue inet Wiebe Door, précité, p. 561, que le cate d’or-
other common-law jurisdictions” (p. 561), includ-  ganisaticgtéa« reu avec moins d’enthousiasme
ing England and Australia. For one, it can be a dif-  dans d’autres juridictiooameon law », dont
ficult test to apply. If the question is whether the  I'’Angleterre et I'Australie. Il peut notanetrent ~
activity or worker is integral to the employer's difficiee appliquer. Il est gy€ralement possible
business, this question can usually be answered egendre par I'affirmativea’la question de
affirmatively. For example, the person responsible  savoir si I'agtoiitle travailleur fait partie iet”
for cleaning the premises is technically integral to  grante de I'entreprise de I'employeur. Par exemple,
sustaining the business, but such services may be la personneechargiettoyage des locaux est
properly contracted out to people in business on  techniquement indispeasébfdreprise, mais
their own account (see R. Kidner, “Vicarious lia- les services de nettoyage pesgéithdment
bility: for whom should the ‘employer’ be liable?” etré confés en sous-traitanae des personnes tra-
(1995), 15Legal Sud. 47, at p. 60). As MacGui-  vaillamt leur compte (voir R. Kidner, « Vicarious
gan J.A. further noted iMiebe Door, if the main  liability : for whom should the “employer” be
test is to demonstrate that, without the work of the  liable? » (199%)edgHb Stud. 47, p. 60). Comme
alleged employees the employer would be out of le juge MacGuigaagbierhent soulign’dans
business, a factual relationship of mutual depen- dtakfebe Door, si le cri€re principal consistait
dency would always meet the organization test o dgmontrer que, sans le travail des soi-disant
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an employee even though this criterion may not
accurately reflect the parties’ intrinsic relationship
(pp. 562-63).

engdpy'employeur ne pourrait pas exploiter

son entreprise, I'existence d'un lien factuel de
dpendance mutuelle satisferait toujours aleit’

d’organisation d’'un emplayfméme s'il se peut que
ce criere ne reftite pas exactement la relation
intrinséque des parties (p. 562-563).

Despite these criticisms, MacGuigan J.A.
acknowledges, at p. 563, that the organization test
can be of assistance:

Of course, the organization test of Lord Denning and
others produces entirely acceptable results when prop-
erly applied, that is, when the question of organization
or integration is approached from the persona of the
“employee” and not from that of the “employer,”
because it is always too easy from the superior perspec-
tive of the larger enterprise to assume that every contrib-
uting cause is so arranged purely for the convenience of

Le juge MacGuigan reconraju’en dpit de ces

43
critiques deecdidrganisation pewgtre utile &

la p. 563):

De teutdence, le cridfe d’organisatiorerion&
par lord Denning et d’autres juristes dawdtates r’
tounait acceptables s'il est appleude la bonne

emanc’esta-dire quand la question d’organisation
ou dagtation est envisag du point de vue de

I'« eenpley non de celui de I'« employeur ». En
effet, il est tougmifadile, en examinant la question
du point de vue dominant de la grande entreprise, de

the larger entity. We must keep in mind that it was with espmer que les acties$” concourantes sont orgaes’

respect to the business of the employee that Lord Wright
[in Montreal] addressed the question “Whose business
is it?” [Emphasis added.]

dans le seul but de favoriserel'ctplits impor-
tante. Nous devons nous rappeler que c'est en tenant

compte de I'entreprise de I'enplgye lord Wright

[dans I'arét Montreal] a po% la question 4 qui appar-

tient I'entreprise[?] » [Je souligne.]

According to MacGuigan J.A., the best synthe- Selon le juge MacGuigan, c’est le juge Cooké*4

sis found in the authorities is that of Cooke J. in
Market Investigations, Ltd. v. Minister of Social

qui a fait la meilleure eganttil protdme dans
la décisionMarket Investigations, Ltd. c. Minister

Security, [1968] 3 All E.R. 732 (Q.B.D.), at of Social Security, [1968] 3 All E.R. 732 (Q.B.D.),

pp. 737-38 (followed by the Privy Council iree
Ting Sang v. Chung Chi-Keung, [1990] 2 A.C.
374, per Lord Griffiths, at p. 382):

The observations of &RD WRIGHT, of DENNING, L.J,

p. 737-738 (suivie par le Conseil pidans I'aret
Lee Ting Sang c. Chung Chi-Keung, [1990] 2 A.C.
374, lord Griffiths, p. 382):

[TRADUCTION] Les remarques deoRD WRIGHT, du

and of the judges of the Supreme Court in the U.S.ALORD JUGEDENNING et des juges de la Cour sapté des
suggest that the fundamental test to be applied is thi€tats-Unis laisserd éntendre que le ceitt fondamental
“Is the person who has engaged himself to performa appliquer est celui-ci : « La personne qui s’est eegag”
these services performing them as a person in businegsaccomplir cesathes les accomplit-elle en tant que

on his own account?” If the answer to that question is

personne travaillaoh compte? » Si laeponsea’

“yes”, then the contract is a contract for services. If the
answer is “no” then the contract is a contract of service.
No exhaustive list has been compiled and perhaps no
exhaustive list can be compiled of considerations which
are relevant in determining that question, nor can strict
rules be laid down as to the relative weight which the
various considerations should carry in particular cases.
The most that can be said is that control will no doubt
always have to be considered, although it can no longer
be regarded as the sole determining factor; and that fac-
tors, which may be of importance, are such matters as
whether the man performing the services provides his

cette question est affirmative, alors il s’agit d’'un contrat
d’entreprise. Spdase estagative, alors il s'agit

d’'un contrat de service personnel. Aucune liste exhaus-
tiveeldesents qui sont pertinents pour trancher cette
questiont’drésee, peuefre n'est-il pas possible
de le faire; on ne peut natablisde egles rigides
quantportance relative qu'il faudrait attacheeiceés
die@ménts dans un cas particulier. Tout ce qu'on

peut dire, c’est qu’il faudra toujours tenir compte du
olnme s’il ne peut plustfe considé comme le

seul faetermihiant; et que des facteurs qui peuvent

avoir une certaine importance sont des questions comme



45

46

1004

671122 ONTARIO LTD.V. SAGAZ INDUSTRIES Major J.

[2001] 2 S.C.R.

own equipment, whether he hires his own helpers, what
degree of financial risk he takes, what degree of respon-
sibility for investment and management he has, and
whether and how far he has an opportunity of profiting

from sound management in the performance of his task.
[Emphasis added.]

celles de savoir si celui qui accoraplie lfotirnit
son propre outillage, s'il engagenduises aides,
quelle etendlle de ses risques financiers, jusqu’”
quel point il est responsable des mises de fonds et de la
gestion, etajupael point il peut tirer profit d'une

gestion saine dans l'accomplissement declsan {Je

souligne.]

Finally, there is a test that has emerged that Enfin, un cri€re se rapportait 'entreprise elle-

relates to the enterprise itself. Flannigauopra,

méme est apparu. Flannigathoq, cit., p. 30)

sets out the “enterprise test” at p. 30 which pro-€norice le TRADUCTION] « critere de I'entreprise »

vides that the employer should be vicariously lia-
ble because (1) he controls the activities of the
worker; (2) he is in a position to reduce the risk of
loss; (3) he benefits from the activities of the

worker; (4) the true cost of a product or service
ought to be borne by the enterprise offering it.
According to Flannigan, each justification deals
with regulating the risk-taking of the employer

and, as such, control is always the critical element
because the ability to control the enterprise is what
enables the employer to take risks. An “enterprise
risk test” also emerged in La Forest J.’s dissent on
cross-appeal irbondon Drugs where he stated at

p. 339 that “[v]icarious liability has the broader

function of transferring to the enterprise itself the

selon lequel I'employeuetdditehu responsable
du fait d'autrui pour les raisons suivantes: (1) il
aueties activies du travailleur, (2) il est en
mesureedieiiré les risques de perte, (3) il tire
profit des aesivti travailleur, (4) le cbVérita-
ble d’'un bien ou d’'un service detveadssum”
par I'entreprise qui I'offre. Pour Flannigan, chaque
justification a tadé Egulation du risque pris par
I'employeur, et leokoest donc toujourselé-
ment crucial puisque c'est laecdpammtiler
I'entreprise qui paremployeur de prendre
des risques. Le juge La Forest a lui aussi formul”
un « eng¢ du risque de I'entreprise » dans l'opi-
nion dissidente qu'il a egasglativement au
pourvoi incident dan®t’eoridon Drugs. Il a

risks created by the activity performed by itsecrit, a la p. 339, que « [l]a responsaleilidu fait

agents.”

d’autrui a pour fonction plusmgrale de transfer

a I'entreprise elle-mrme les risques e&s par 'ac-
tivite a laquelle se livrent ses mandataires. »

In my opinion, there is no one conclusive test A mon avis, aucun cefe universel ne permet

which can be universally applied to determine

whether a person is an employee or an independent
dant. Lord Denning a affirsy"dans I'aret Seven-

contractor. Lord Denning stated $evenson Jor-

agedhiner, de feqn concluante, si une per-
sonne est uneeawplay entrepreneur iepén-

dan, supra, that it may be impossible to give a pre-son Jordan, précit, qu'il peut €tre impossible

cise definition of the distinction (p. 111) and, simi-
larly, Fleming observed that “no single test seems

ewdblir une dfinition précise de la distinction

(p. 111) et, denfee f&on, Fleming signale que

to yield an invariably clear and acceptable answerTRAUCTION] « devant les nombreuses variables

to the many variables of ever changing employ-
ment relations . . .” (p. 416). Further, | agree with
MacGuigan J.A. inMebe Door, at p. 563, citing
Atiyah, supra, at p. 38, that what must always
occur is a search for the total relationship of the
parties:

des relations de travail en constante mutation,
aucurereriie semble permettre d’apporter une

a@ponse toujours claire et acceptable » (p. 416). Je

partage en outre l'opinion du juge MacGuigan
lorsqu’il affirme — en citant Atpabit., p. 38,

dans I'astWiebe Door, p. 563 — qu'il faut tou-

jours dsterminer quelle relation globale les parties
entretiennent entre elles :

[1]t is exceedingly doubtful whether the search for a
formula in the nature of a single test for identifying a

TRAPUCTION] [N]Jous doutons fortement qu'il soit
encore utile de chexétablir un criere unique per-
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contract of service any longer serves a useful pur- mettant d’identifier les contrats de louage de services
pose . ...The most that can profitably be done is to [...] La meilleure closaré est dtudier tous les

examine all the possible factors which have been facteurs geitocbnsiéiés dans ces causes comme
referred to in these cases as bearing on the nature of the des facteurs influant sur la nature du lien unissant les
relationship between the parties concerned. Clearly not parties. Deetodémce, ces facteurs ne s’appliquent

all of these factors will be relevant in all cases, or have pas dans tous les cas et n‘ont pas toujears la m”

the same weight in all cases. Equally clearly no magic importance. Dentee fi&on, il n'est pas possible de

formula can be propounded for determining which fac- trouver une formule magique permettetdéroenef

tors should, in any given case, be treated as the deter- quels facteurs detraigehus pour edérminants

mining ones. dans une situation deen”

Although there is no universal test to determine Bien qu’aucun criéfe universel ne permette de?’
whether a person is an employee or an independenéterndiner si une personne est un emgloy un
contractor, | agree with MacGuigan J.A. that a per-  entreprenegpéndant, je conviens avec le juge
suasive approach to the issue is that taken by  MacGuigan quemaratie suivie par le juge
Cooke J. invlarket Investigations, supra. The cen-  Cooke dans ladSionMarket Investigations, pré-
tral question is whether the person who has been ee,citSt convaincante. La question centrale est de
engaged to perform the services is performing  savoir si la personnetjleregagé pour fournir
them as a person in business on his own account. les services les fournit en tant que personne tra-
In making this determination, the level of control  vaillanson compte. Pouepondrea’ cette ques-
the employer has over the worker’s activities will  tion, il faut toujours prendre en ecatsidh le
always be a factor. However, other factors to con-  e@lelgr'conole que I'employeur exerce sur les
sider include whether the worker provides his or  aesvidu travailleur. Cependant, il faut aussi se
her own equipment, whether the worker hires his  demander, notamment, si le travailleur fournit son
or her own helpers, the degree of financial risk  propre outillage, s'il engageeensés assis-
taken by the worker, the degree of responsibility  tants, quellestshdlle de ses risques financiers,
for investment and management held by the jusauiel point il est responsable des mises de
worker, and the worker’s opportunity for profit in ~ fonds et de la gestion et msmel point il peut
the performance of his or her tasks. tirer profit ded@xion de sesathes.

It bears repeating that the above factors consti- Ces facteurs, il est bon de kpéter, ne sont pas 48
tute a non-exhaustive list, and there is no set exhaustifs et il N’y a pas deargétablie de
formula as to their application. The relative weight  les appliquer. Leur importance relative respective
of each will depend on the particular facts and cir- epetid des circonstances et des faits particuliers
cumstances of the case. de l'affaire.

(3) Application to the Facts (3) Application aux faits

According to the agreement between Sagaz and Aux termes de l'accord conclu entre Sagaz o
AIM dated January 29, 1985, AIM was hired to  AIM le 29 janvier 1985, Alislit’engagé pour
“provide assistance to Sagaz in retaining the good-TRAQUCTION] « aider Sagaa obtenir la clierdle
will of [Canadian Tire]". Although the contract de [Canadian Tire] ». Bien que AIM y ssi-d”
designated AIM as an “independent contractor”, egntommeefant un «entrepreneur epén-
this classification is not always determinative for  dant », cegt@gdation n'est pas toujouretdf-
the purposes of vicarious liability. The starting minante de la responsahilitait d’autrui. Il faut
point for this analysis is whether AIM, while  d'abord se demander si, bien qu'ekdéagnga-
engaged to perform such services for Sagaz, wase pgur fournir ces servicasSagaz, AIM exploi-
in business on its own account. If so, AIM is an  tait une entreprise pour son propre compte. Dans
independent contractor as opposed to an employee  l'affirmative, AIM est un entrepreapandadit
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of Sagaz and vicarious liability likely will not fol- et non un emmayé Sagaz et la responsasbiliil
low. It is helpful to examine the non-exhaustive  fait d’autrui est vraisemblablescante. Pour
list of factors fromMontreal andMarket Investiga-  répondrea’cette question, il est utile d’examiner la
tions to assist in this determination. liste non exhaustive de factewnseiés dans les
décisionsMontreal et Market Investigations.

There is some evidence to suggest that Landow Certains eléments de preuve indiquent que
and AIM were employees of Sagaz. In other M. Landow et Atdlent des empl@g de Sagaz.
words, in response to the query “whose business is  En d'autres termes, on laisse enteneémgmpour r’
it?”, there is some suggestion that Landow worked adeeduestion & qui appartient I'entreprise? »,
in what was characterized as a “joint effort” with  que M. Landow participait avec les directeurs des
Sagaz sales managers in order to secure Canadian  ventes dea S&ggmi aeft dEcrit comme un
Tire’s business. Specifically, although it was  «effort comcereén vue d’'obtenir la cliegie de
Landow’s duty under the contract to obtain Cana-  Canadian Tire. Phesspnent, refne si, aux
dian Tire's business and maintain its goodwill, the  termes du contrat, il incamlaitandow d’'ob-
first letter sent to Canadian Tire on behalf of Sagaz  tenir et de conserver lalelgsCanadian Tire,
was written by Canadian Tire's national sales man-  la mneni€ttre envogéa cette dermire au nom
ager, David English, who gave price quotations.  de Sagaz contenait des propositions de prix et avait
The first meeting was attended by Landow,eté édigée par le directeur national des ventes de
English and Kavana. Following that meeting, @ Canadian Tire, David English. Messieurs Landow,
revised price quotations were sent by English. English et Kavana one adsigifemgre rencon-
Landow’s role was limited to presenting prices that  #ela suite de cette rencontre, M. English a
were set and negotiated by Kavana and English  endeyhouvelles propositions de prix. lader™
and he required instructions with respect to terms  de M. Landow se limaimettre les prix qui
and various other aspects of the business that he  ae#eftablis et BgocEs par MM. Kavana et
was conducting on Sagaz's behalf. Quotations  English, et il devait suivre des directives en ce qui
given to Canadian Tire did not disclose Landow as  concernait les nesdatlitlivers autres aspects de
a sales representative. Rather, the space on the emardhe qu'il accomplissait au nom de Sagaz.
invoice for the sales representative was left blank  Monsieur Landetaitn’pas non plus edigré
and the account was characterized as a “house comneseamht des ventes dans les proposi-
account”. tions de prix soumises Canadian Tire; aucune

inscription ne figurait dans I'espaceserng au
repesentant des ventes sur la facture, et le compte
était cEcrit commeetant un « compte hors commis-
sion ».

There was also some issue made about the fact On aé€galement insistjusqua un certain point
that in a letter dated June 12, 1984, Landow com-  sur le fait qu'une lettre en date du 12 juin 1984
municated with Canadian Tire directly using adeess’ Canadian Tire avaiet écrite par
Sagaz's letterhead. On cross-examination, Kavana M. Landow sur du papeereSpondance offi-
admitted that Landow had been supplied with cielle de Sagaz. En contre-interrogatoire,
Sagaz letterhead. The courts below speculated that M. Kavana a reconnu que M. Landowuavait re,
these factors came about because Canadian Tire  du mamerréspondance officielle de Sagaz.
preferred to deal with its suppliers, like Sagaz, Les tribunaux d'instanedeiné ont suppes’
directly and not through external sales agents. gueetaild au fait que Canadian Tiregietait
traiter directement avec ses fournisseurs, comme
Sagaz, pludf que de traiter avec des repentants
commerciaux indpendants.
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On the other hand, there are some compelling Des €léments convaincants indiquent, par con??

points which indicate that AIM and Sagaz were tre, que AIM et Setgéent des entt juridiques
separate legal entities, some of which are that AIM distinctes, dont le fait que AlMdpdsses

had its own offices, located in New York, while the  propres bureauldew York alors que le egje

Sagaz head offices were located in Florida. social de S#gdzsitl€ en Floride. Aux termes
According to the agreement between the parties, de 'accord conclu entre les parties, AIM assumait
AIM was to pay all of its own costs of conducting  tous les fraisdil'exploitation de son entreprise,

its business, including travel expenses, commis- vy compris les fraigplacdment, les commis-
sions and other compensation of salespersons  sions et antr@gndations vemsés aux vendeurs
employed by it. AIM remained free to carry on  qu’elle employait. Adkdit’ libre de poursuivre

other activities and represent other suppliers pro- d'autres astieit’de regsenter d’autres four-

vided that it did not take on any competing lines of  nisseurs pourvu gu’il ne s’agisse pas d’entreprises
business. rivales.

With respect to AIM’s responsibility for invest-  Quanta la responsabittde AIM en masie de 53
ment and management, Sagaz did not either spec- mises de fonds et de gestion, Sagazois pas pr’
ify or control how much time AIM was to devote  pendant combien de temps AIM devrait & repr’
to representing them in maintaining their goodwill  senteresiple Canadian Tire ou fournir des ser-
with Canadian Tire, or to performing in-store ser-  vices en magasin, et elle n'a axerai contle
vices. Similarly, it was up to AIM and Landow to a cetégard. De rafne, il appartenaa AIM eta M.
decide how many, if any, trips Landow would take = Landowelgd#r si ce dernier devrait se rendre °
to Toronto. According to the agreement and  Toronto et, leda&ant, du nombre de fois qu'il
Kavana's testimony, AIM had no authority to bind e ferait. |l ressort de I'accord enghighage de
the Sagaz company. M. Kavana que AIM n’avait pas le pouvoir de lier

la socété Sagaz.

In terms of a risk of loss or an opportunity for En ce qui concerne le risque de perte ou la poé‘-1

profit, Landow and AIM worked on commission  sil@lide profit, M. Landow et AIM touchaient

on sales of Sagaz’s products. As such, the risk of  une commission sur les ventes des produits de

loss and the opportunity for profit depended on  Sagaz. Pareaqoast, AIM pourrait subir une

whether AIM’s expenses (such as travel expenses)  perteatiser’ un profit selon que le montant de

exceeded its commissions. sapdnses (tels les frais depticement) serait
suggrieur ou inérieur a celui des commissions
gu’elle toucherait.

Central to this inquiry is the extent of control Le degg de coninle exere sur AIM par Sagaz 55

that Sagaz had over AIM. While Sagaz directed etewe importance cruciale dans lagante ana-
the prices, terms and other conditions that AIM  lyse. Alors que Sagaz fixait les prix, les conditions
was to negotiate on Sagaz's behalf, AIM was ulti- et les autres neslgité AIM devait @jocier
mately in control of providing assistance to Sagaz  pour le compte de Sagaz, c'est AIM @fiinien d”
in retaining the goodwill of Canadian Tire. Again, tivescitlait de l'aide appogt a Sagaz en vue
AIM decided how much time to devote to Sagaz  d'obtenir la @lerdé Canadian Tire.aLéncore,
and how much time to devote to its services for  Alldcidait combien de temps elle consacrait
other supply companies. Although Sagaz con- respectivemn8aigaz et aux autres fournisseurs
trolled what was done, AIM controlled how it was  qu’elle desservait. Sagarait de ce qu'il y
done. This indicates that Landow was not con-  aadiire alors que AIM eferminait comment
trolled by Sagaz. le faire. Cela indique que Sagaz ndexeaucun
contile sur M. Landow.
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In my opinion, the contravening factors such as A mon avis, en épit de I'importance qu'ils peu-
the suggestion that the Canadian Tire account was  vent avoir, les facteurs contraires, telles l'indica-
a “house account” and the one letter written by  tion que le compte Canadiataititen « compte
Landow on Sagaz's letterhead, while of interest, hors commission» et la letriée “par
are not sufficient to show that AIM was an M. Landow sur du papieorrespondance offi-
employee as part of the Sagaz “sales team”. | agree  cielle de Sagaz, ne sont pas suffisat®peur d
with the courts below that these factors likely came  trer que AIM faisait partie dgjuipk de ven-
about because Canadian Tire preferred to deal with  deurs » de Sagmiraeté titre un empla’ Je
its suppliers, like Sagaz, directly and not through  conviens avec les tribunaux d'instarEuriaf’
external sales agents. Looking at the non-exhaus-  queetataviaisemblablementudau fait que
tive list of factors set out iMarket Investigations, = Canadian Tire @férait traiter directement avec ses
supra, including ownership of tools, hiring its own  fournisseurs, comme Sagant gu€ de traiter
helpers, the degree of financial risk or opportunity  avec desgeptants commerciaux ggendants.
for profit by AIM and the responsibility for invest-  Compte tenu de la liste non exhaustive de facteurs
ment and management, it is clear to me that, baseshurerés dans la effision Market Investigations,
on the total relationship of the parties, AIM was an ecjiée, — dont la propeté de I'outillage, I'em-
independent contractor. bauche de ses propres assistatetsdlié des ris-

gues financiers, la possibdide profit et la respon-
sabilitt en magre de mises de fonds et de gestion
— ainsi que de la relation globale entre les parties,
il me paraf évident que AlMetait un entrepreneur
indépendant.

On the totality of the evidence, | agree with the Je suis d'accord avec le juge de premiins-
trial judge that AIM was in business on its own  tance pour dire que, ed'apehsemble de la
account. Absent exceptional circumstances which  preuve, AIM exploitait une entreprise pour son
are not present in this case (see Atiyalpra, propre compte. Par cagient,a moins qu'il n'y
at pp. 327-49), it follows that the relationship  ait des circonstances exceptionnelles (voir Atiyah,
between Sagaz and AIM, as employer and indeep. cit., p. 327-349) — ce qui n'est pas le cas en
pendent contractor, is not one which attracts vicari-  8esp—, la relation employeur-entrepreneur
ous liability. In finding that AIM was an indepen-  impEndant qui existe entre Sagaz et AIM ne
dent contractor and not an employee in relation to  donne pas naissalaceesponsabitt’du fait
Sagaz, | need not consider the second stage of the  d'autrui. Puisque jai conclu quetaiMn’
analysis which inquires into whether the tortious  entreprenewperdiant et non un empkyde
conduct of an employee was committed within the ~ Sagaz, il n'est passsdire de passer la
scope of employment. dewxnectape de I'analyse, qui visedterminer
si 'employé a accompli I'acte @ictueux dans
I'exercice de ses fonctions.

Design submitted that if AIM was not an inde- Design a petendu que, si AIM ®@fait pas un
pendent contractor, then AIM was an agent of entrepreneapémdfant, elletait alors un man-
Sagaz and therefore Sagaz was liable for the eco-  dataire de Sagaz et&tdanc responsable du
nomic tort committed by AIM in the scope and eliléconomique commis par AIM dans I'exercice
course of its authority. Absent evidence to the con- de son pouvoir. En I'absencel&tvent” de
trary, it cannot be presumed that the scope of preuve contraire, on ne sastaiigrle pouvoir
AIM’s authority in providing “assistance to Sagaz ~ de AINRADUCTION] « [d']aider Sagaz “obtenir
in retaining the goodwill of [Canadian Tire]” was la clielet’de [Canadian Tire] »etdit large au
so broad as to include unlawful means such as  point de l'auterisecourira’ des moyens @F



[2001] 2 R.C.S. 671122 ONTARIO LTD.C. SAGAZ INDUSTRIES Le juge Major 1009

bribery. This is confirmed by the finding of the = gaux comme le versement d’'un pot-de-vin. Cela
trial judge at p. 241 that “Mr. Kavana was not a  est coipar la conclusion du juge de prenai’
party to the conspiracy of Messrs. Summers and instance TRIDUCTION] « M. Kavana n'a
Landow”. As well he also found at p. 245 “that pas paricgui complot de MM. Summers et
it has not been proven on a balance of probabili- Landow » (p. 241) et « gqu'il n‘at&pasolE,
ties that Mr. Kavana knew of the bribery by selon laeporigdfrance des probab#és$, que
Mr. Landow”. In the result, the payment of the M. Kavaatait’au courant du versement du pot-
bribe by AIM to Summers exceeded the actual and  de-vin par M. Landow » (p. 24%¥irktivd, le
apparent authority of AIM as representative of  versement par AIM d’'un pot-deMinSummers
Sagaz. exedait le pouvoir &€l et apparent que peskit
AIM en tant que re@sentante de Sagaz.

B. Motion to Reopen the Trial B. Motion visant la réouverture du proces

After the trial judge’s reasons were released, but Apres le @pdt des motifs du juge de presng 59
before the formal judgment was entered, Landow, instance, mais avant I'inscription du jugement for-
who did not testify at trial, gave Design an affida-  mel, M. Landow, qui n’avaitgpasSigre au pro-
vit admitting to the conspiracy to bribe and impli- es¢'a remisa ‘Design un affidavit dans lequel il
cating Kavana in the conspiracy. Design brought a  impliquait M. Kavana et reconnaissait avoir com-
motion to have the trial reopened to hear the fresh epligt'verser un pot-de-vin. Design agen¢’
evidence. The trial judge applied the two-part test  une motion en vue d’obtesvuleerfure du pro-
from Scott, supra, to assist in determining whether escpour recevoir le nouvelément de preuve. Le
to exercise his discretion to reopen the trial. First,  juge de prenmstance a appliqule criere a
he decided that the evidence, if presented at trial, = deux volemetila dcisionScott, précitée, pour
probably would not have changed the result. Sec-eterdiiner s'il devait exercer son pouvoir descr’
ond, he found that the evidence could have been tionnaire de rouvrir s pRyenerement, il a
obtained before trial by the exercise of reasonableecidd que I'issue du pr@s n’aurait vraisembla-
diligence. The Court of Appeal overturned the trial  blement gg@adifférente si Eléement de preuve
judge’s decision, having found that he erred on  en cause eiajp€sent. Deux€mement, il a
both branches of the test and that the trial should  conclu qu'il atggitossible d’obtenir €lément
have been reopened to hear Landow’s evidence. de preuve avanek gmdaisant preuve de dili-
Was the Court of Appeal in error to reverse the  gence raisonnable. La Cour d’appel a lafirm”
trial judge’s exercise of discretion to refuse to reo- ecision du juge de presvié instance aps avoir
pen the trial? conclu qu’il avait commis une erreur concernant

chacun des deux volets du eri" et que le pres
aurait di étre rouvert pour entendre lkenmtdignage
de M. Landow. La Cour d’'appel a-t-elle eu tort
d’infirmer la décision discetionnaire du juge de
premere instance de refuser de rouvrir le st

This Court provided irHamstra (Guardian ad Notre Cour a affire” dans laret Hamstra 60
litem of) v. British Columbia Rugby Union, [1997]  (Tuteur &l'instance de) c. British Columbia Rugby
1 S.C.R. 1092, at para. 26: Union, [1997] 1 R.C.S. 1092, par. 26:

It has long been established that, absent an error of dtalsti depuis longtemps qu’en I'absence d’'une
law, an appellate court should not interfere with the erreur de droit une cour d’appel ne devrait pastoucher °
exercise by a trial judge of his or her discretion in the I'exercice du pouvoiretiisuraire du juge de pre-
conduct of a trial. n@re instance au cours d'un pesc’
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Appellate courts should defer to the trial judge Les cours d’appel doivent faire preuve de retenue

who is in the best position to decide whether, atthe  envers le juge deenqgreimstance qui est le

expense of finality, fairness dictates that the trial mieuxeplaair @&terminer si Equig exige de

be reopened. Se€layton v. British American  faire un accroc au caraee dfinitif du pro@s et

Securities Ltd., [1934] 3 W.W.R. 257 (B.C.C.A.), de le rouvrir. VoBlayton c. British American

at p. 295: Securities Ltd., [1934] 3 W.W.R. 257 (C.A.C.-B.),
p. 295:

[The trial judge] would of course discourage unwar- TRADUCTION] [Le juge de prend@re instance] ecoura-

ranted attempts to bring forward new evidence available gerait bidessfentatives injustdiés de msSenter un

at the trial to disturb the basis of a judgment delivered or naelésient de preuve — qui existe au moment du

to permit a litigant after discovering the effect of a judg- psoe- dans le but dbranler le fondement d’un juge-

ment to re-establish a broken-down case with the aid of ment rendu ou de pesmereartie ayant pris con-

further proof. naissance de l'effet d’'un jugement de redresser une
preuve chancelante au moyen d'un awgtement de
preuve.

Further, the case law dictates that the trial judge De plus, la jurisprudence exige que le juge de
must exercise his discretion to reopen the trial  peesninstance n'exerce son pouvoir déiom-
“sparingly and with the greatest care” so that naire de rouvrir leeprgaTTRADUCTION] « avec
“fraud and abuse of the Court’'s processes” do not earaiibn et la plus grande prudence » amifieg,
result (seeClayton, supra, at p. 295, cited ilscott,  éviter « la supercherie et le recours abusif aux tri-
at p. 774). bunaux » (voi€Clayton, précité, p. 295, cié’dans

Scott, p. 774).

In this case, the trial judge decided not to exer- En l'espece, le juge de premtié instance a
cise his discretion to reopen the trial becauseecidd de ne pas exercer son pouvoir aisori-
neither of the two steps of the testSeott, supra,  naire de rouvrir le pras parce qu'il estimait que
was met to his satisfaction. First, he found that he  I'on n’avait satsfaitl'un ni l'autre des deux
could not say that the new evidence, if presented at  volets dteatli¢’ la dCisionScott, précitte. Pre-
trial, would probably have changed the result, only enaminent, il a conclu qu'iétait possible d'affir-
that it may have changed the result. If the trial  mer non pas que l'issue s pro@it vraisem-
were to be reopened, Landow’s evidence might  blabler@ndifféerente si le nouvetlément de
well not be believed. His credibility would be in  preuve awdt pgseng, mais seulement qu’'elle
issue. Second, the trial judge found that Landow's  auradtpudiférente. Il se pourrait, si le peg”
evidence could have been obtained before triaktait fouvert, que I'on n’ajoute pas fail’elément
Design could have compelled Landow to testify  de preuve de M. Landowedhilité serait mise
under oath at trial. While this carried some risk,  en doute. Bmediient, le juge de preané ins-
the trial judge viewed it as a trial strategy, a con-  tance eaiddl” que I8lément de preuve de
clusion he was entitled to reach. M. Landow auraiepe 0btenu avant le pres.’

Design aurait pu le forces Bmoigner sous ser-
ment au proes. Il a estirm qu’en @pit du risque

gu'elle comportait une telle eharcheetait une

straggie de proes, et il lui€tait loisible de tirer
cette conclusion.

In my opinion, the Court of Appeal erred in sub- Je suis d’avis que la Cour d’appel a eu tort de
stituting its discretion for that of the trial judge in  substituer son pouvoir efisoriairea’ celui du
deciding to reopen the trial. On the first branch of  juge de prenimstance enedidant de rouvrir le
the test set out igcott, the trial judge found that  pres. En ce qui concerne le premier volet du cri-
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Landow’s credibility would be in issue whereas eret'de la dEision<cott, le juge de prerere ins-
the Court of Appeal found it difficult to see how tance a conclu queddihilité de M. Landow
the trial judge could make this determination with-  serait mise en question, tandis que la Cour d’appel
out hearing Landow testify. In the Court of agugl'il était difficile de voir comment le juge
Appeal’'s determination, it was not sufficiently  de preraiinstance pouvait tirer cette conclusion
clear that Landow would be disbelieved. | disagree  sans avoir entenelmdegghage de M. Landow.
with the Court of Appeal on this point. Landow’'s  La Cour d'appel a estuil n'était pas suffi-
affidavit evidence contradicts his sworn evidence  sammddent que M. Landow ne serait pas cru.
on discovery, particularly with respect to the exis- Je ne suis pas de cet avis. L'affidavit de
tence of the bribery scheme which Landow avoids M. Landow contredgéneighage qu’il a fait
acknowledging on discovery. To this significant  sous serment lors de l'interrogateaialge, en
extent, Landow is akin to a recanting liar. Lord  particulier en ce qui concerne l'existence du sys-
Denning’s comments ihadd v. Marshall, [1954] ©me de pots-de-vin, qu'il avait alomvifé de
1 W.L.R. 1489 (C.A)), at p. 1491, are applicable: recdnmaDans cette large mesure, M. Landow
ressemble ‘un menteur qui setracte. Les obser-
vations de lord Denning dans l'atrlLadd c.
Marshall, [1954] 1 W.L.R. 1489 (C.A), p. 1491,
sont pertinentes :

It is very rare that application is made to this court for a TRADUCTION] Il arrive trés rarement qu’'on demandéa’
new trial on the ground that a witness has told a lie. The cour d’ordonner un nouvessIgE@E qu’unethoin
principles to be applied are the same as those always a menti. Les principes quieti@\apyiliges sont les
applied when fresh evidence is sought to be introduced. emar"que ceux qui sont toujours appdis|agians le cas

To justify the reception of fresh evidence or a new trial, d’'une demandeedenpation de nouveawetéments
three conditions must be fulfilled: first, it must be shown de preuve. Trois conditions defveremplies pour
that the evidence could not have been obtained with rea- justifiecégtion d’'un nouvetlément de preuve ou
sonable diligence for use at the trial; secondly, the evi- la tenue d'un nouveas.pRyeherement, il faut

dence must be such that, if given, it would probably emdhtrer qu’il n'aurait past# possible en faisant
have an important influence on the result of the case, preuve de diligence raisonnable d'ekierent’ de
though it need not be decisive; thirdly, the evidence preuve pour lespelx@mement, il doit s’agir d’un
must be such as is presumably to be believed, or in oth@ément de preuve qui, s'dtait peseng, aurait proba-
words, it must be apparently credible, though it need not blement une influence importante sur l'issue de I'af-
be incontrovertible. faire; il n'est pagcessaire toutefois qu’il soietErmi-
nant. Troisemement, Elément de preuve doit pouvoir
étre pesung cedible ou, autrement dit, il doietre
apparemment edible, bien qu'il n'ait pas étre iréfu-
table.

We have to apply those principles to the case where a Nous devons appliquer ces priacgiemtion 0°
witness comes and says: ‘I told a lie but nevertheless |  eomiti vient affirmer: «J'ai menti, mais madgr’
now want to ‘tell the truth”. It seems to me that the cela, je veux maintenant “diegit@’w. Il me semble
fresh evidence of such a witness will not as a rule satisfy gu’en principe ce etimehf de preuve ne satisfait
the third condition. A confessed liar cannot usually be  gbkstroiseme condition. Un menteur avmue peut
accepted as being credible. To justify the reception of habituellemergtgagud cedible. Pour justifier la
the fresh evidence, some good reason must be showaception d’'un nouvetlément de preuve, il faut expli-
why a lie was told in the first instance, and good ground quercte fegtisfaisante pourquoi kentoin a d’abord
given for thinking the witness will tell the truth on the menti et pourquoi on pense qu’il dira maintenant la
second occasion. [Emphasis added.] eritg¢. [Je souligne.]

These comments, in my opinion, apply with Jestime que ces propos sont tout aussi appﬁ—4
equal force to the present case. Landow is akinto a  cables eecked@onsieur Landow ressemiale -
“recanting liar” because he failed to tell his “truth”  un « menteur quéesaate », car il a omis de dire
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when he had the opportunity to do so on discovery  cetaqitiselon lui la gfité lorsqu'il lui était pos-
and again when he declined to testify at trial.  sible de le faire au cours de l'interrogatalee pr’
Although the determination iladd was made  ble et, de nouveau, lorsqu’il a refde €moigner
under the third branch of the test applied in that au gmodien que la afision Ladd ait ét
case, a branch that is absent from the two-part test eéosdr le troigme volet du crdre applige”
in Scott, the application of th&cott test to the situ-  dans cette affaire, lequel volet est absent drecrit®
ation of a “recanting liar” has the same result ina deux volets de laedisionScott, I'application de
this case. Evidence which is not presumptively  ce derniaresdtla situation d'un « menteur qui
credible may fail to probably change the result etearte » entrae le néme Esultat en I'espce.
under the first branch of the test $nott. This is  Unelément de preuve qui n'est pagguhe cedi-
how the trial judge dealt with the affidavit evi- ble ne contribuera vraisemblablemeat padi-
dence, and in my view he was correct in so doing.  fier I'issue deprec sens du premier volet du
Further, it cannot be ignored that the trial decision erzitde la dCisionScott. Telle est la fagn dont
imposing liability on Landow and AIM provided le juge de prerei‘instance a traitla preuve
incentive for Landow to attempt to shift some  consgtw’'un affidavit et j'estime qu'il a eu rai-
responsibility to Kavana in order to share the lia-  son d’agir ainsi. |l ne faut pas oublier non plus que
bility of the corresponding damage award. The daision de prengire instance imputant une res-
trial judge had also seen the evidence of Kavana in  ponsabNit’Landow et ’AlM était de natura °
the first instance, which he found to be credible inciter M. Landdenter d’en faire assumer une
even in the face of a vigorous cross-examination. partie par M. Kavana pour qu'il participe au paie-
ment des dommages-@néts accords. Le juge de
premgere instance avait aussieslle @part, pris
connaissance derioignage de M. Kavana qu'il a
jugé cedible méme ape$ un vigoureux contre-
interrogatoire.

The court inScott mandated that both branches Dans la @cisionScott, la cour pecise qu'il ne
of the test to reopen a trial to admit fresh evidence  peut y amiverture d’'un pras pour admettre
must be met. Having failed to meet the first branch ~ un noeleeiént de preuve que si I'on a satisfait
of the test, it is unnecessary to examine whether  aux deux volets ehe.gtant done” que I'on
the precluded evidence in this case could have n'a pas satisfait au premier volet, il nest pas
been obtained by the exercise of reasonable dili-eces$aire d’examiner s'il auraété” possible en
gence. It is sufficient to say that that too is a matter  €espd’obtenir Elément de preuvecarg en
largely within the discretion of the trial judge and, faisait preuve de diligence raisonnable. Il suffit de
absent error by him, that finding should not be dire que cette questawe relle aussi largement
interfered with. du pouvoir disetionnaire du juge de preetg ins-
tance et qu'il N’y a pas lieu de modifier la conclu-
sion de ce dernier en I'absence d’'une erreur de sa
part.

V. Disposition V. Dispositif

The appeal is allowed with costs to the appel- Le pourvoi est accueilli avecegéns en faveur
lants in this Court and in the Court of Appeal. The  des appelants en notre Cour et en Cour d'appel.
order of the Court of Appeal is set aside. The order  L'ordonnance de la Cour d'appel este.annul’
of Cumming J., dated December 23, 1998, is L'ordonnance du juge Cummirg dat 23
restored. dtembre 1998 esetdblie.

Appeal allowed with costs. Pourvoi accueilli avec dépens.
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