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ON APPEAL FROM THE COURT OF APPEAL FOR EN APPEL DE LA COUR D'APPEL DE LA COLOMBIE-

BRITISH COLUMBIA

Family law — Custody and access — Standard of
appellate review — Custody dispute between unmarried
Caucasian mother and African-American father over
four-year-old child — Mother awarded sole custody at
trial — Father and his wife granted custody on appeal
— Whether Court of Appeal applied appropriate stan-
dard of appellate review — Whether trial judge made
material error or ignored relevant evidence — Impor-
tance of race in determining custody of child of mixed
racial heritage — Family Relations Act, RS.B.C. 1996,
c. 128, s. 24(1).

Civil procedure — Change of parties — Adding party
— Whether Court of Appeal erred in adding father’'s
wife as a party and custodial applicant during appeal
hearing — British Columbia Supreme Court Rules, B.C.
Reg. 221/90, Rule 15(5).

K is a single Caucasian Canadian citizen living in
Vancouver. T is an African American and was a profes-
sional basketball player. T has been married to V since
1991 and they have twin daughters, born in 1990. K and

BRITANNIQUE

Droit de la famille — Garde et accés — Norme d’ exa-
men en appel — Litige entre une mere célibataire de
race blanche et |le pere afro-américain au sujet de la
garde d'un enfant de quatre ans — La mere a obtenu la
garde exclusive au procés — Le pere et sa femme ont
obtenu la garde en appel — La Cour d appel a-t-elle
appliqué la norme appropriée d’ examen en appel ? —Le
juge de premiere instance a-t-il commis une erreur
importante ou négligé de prendre en considération des
preuves importantes? — Importance de la race dans la
décision touchant la garde d’'un enfant ayant un patri-
moine racial mixte — Family Relations Act, RSB.C.
1996, ch. 128, art. 24(1).

Procédure civile — Changement de parties — Jonc-
tion d'une partie — La Cour d’appel a-t-elle commis
une erreur en joignant la femme du pere comme partie
et corequérante de la garde au cours de I'audition en
appel? — British Columbia Supreme Court Rules, B.C.
Reg. 221/90, regle 15(5).

K est une Canadienne de race blalichtire;
vieaMancouver. T est un Afro-aricain quietait
joueur professionnel de basketball. Teestenavi
depuis 1991 et ils ont des filles jusedles) Hh990.
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T met in the spring of 1996 and commenced a sexual
relationship shortly thereafter. Their relationship lasted
approximately 18 months. In June 1997, E, the son of K
and T, was born. At the end of the 1996-1997 basketball
season, T and V returned to North Carolina before the
birth of E; however, in September 1997, T returned to
Vancouver for the new basketball season and his rela-
tionship with K continued. When E was 3 months old, K
commenced proceedings against T for custody and child
support. The trial judge awarded sole custody to K, four
one-week access periods per year being granted to T. T
appealed. During the hearing, on the Court of Appeal’s
invitation, V applied for admission as a party and
requested joint custody with her husband. The Court of

K et T se sont rea@@npfintemps 1996 et ont com-
mqeei apEsa avoir des rapports sexuels. Leur liai-
soneaahvifon 18 mois. En juin 1997, est &, le
fils de K et deld fin de la saison de basketball
1996-1997, T et V soes rentiCaroline du Nord
avant la naissance de E; toutefois, en septembre 1997, T
est retauxfeEncouver pour la nouvelle saison de
basketball et sa liaison avec K s’est poursuivie. E avait 3
mois lorsque K @& idésnproedures contre T pour
obtenir la garde et une pension alimentaire pour I'en-
fant. Le juge dereremsiance a accarda garde
exclasieet quatre @fiodes d’'une semaine d'a&x’
paedn T a fait appelA I'audience e l'invitation
de la Cour d'appel, V a éafi@ralconstiteé partie

Appeal granted the application and the joint request fom I'instance et a psen¢” une demande de garde con-

custody; K was to receive generous access.

jointe avec son mari. La Cour d’appel a accueilli la

demande et la regté conjointe de garde; K devait avoir
des droits de visiteggBreux.

Held: The appeal should be allowed and the trial deci-
sion restored.

The principal determination to be made in cases
involving custody is the best interests of the child. In
making this determination, the trial judge must consider
numerous factors, in particular those stated in the perti-
nent legislation. The narrow power of appellate review
does not allow an appellate court to delve into all cus-
tody cases in the name of the best interests of the child
where there is no material error. The scope of appellate
review does not change because of the type of case on
appeal. In this case, the Court of Appeal considered the
trial judge’s decision and decided that it was within the
scope of review to examine all the evidence and deter-
mine whether the trial judge weighed the evidence
improperly. It is in reconsidering the evidence that the
Court of Appeal determined that the trial judge had
made manifest errors. When one reconsiders the trial

Arrét : Le pourvoi est accueilli et laedision de pre-
nere instanceetablie.

La principale quesdiopetier en maére de garde
estdi@itde I'enfant. Pourefinir cet ingrét, le juge
de prenmstance doit prendre en coesation plu-
sieurs facteurs, en particulier ceuxemarsesidans
la loi applicable. Le pouvoir restregntsien n’auto-
rise pas une cour @apigelenir au nom de l'ietét
de l'enfant dans les affaires de garde lorsqu’il n'y a
aucune erreur importante.ekadpoféxamen en
appel ne varie pas selon le type d'affairecé&d’'esp”
Cour d’appel a eXamdinision du juge de presré
instancee@tédque, dans le cadre de I'examen en
appel, il lui revenait d’examiner I'ensemble de la preuve
et etermhiner si son apeciation par le jugeetait
inapmeprC’est en @éxaminant la preuve que la
Cour d'appec@kdque le juge de presaré instance
avait commis des erreurs importantes. L'analyse de la

judge’s decision in light of the appropriate test for ecidion du juge de preemé instancea la lumére du
appellate review, it is apparent that there was no basis ererpplicablea Texamen en appel montre que rien

upon which the Court of Appeal was required to recon-
sider the evidence.

The first key difficulty the Court of Appeal found in
the trial judge’s decision related to s. 24(1)(e) of the
Family Relations Act and the ability of both K and T to
exercise the rights and duties of custody. However, the
trial judge’s reasons indicate that he did consider T's
parenting ability. Nor did he “ignore” K's negative
attributes. The mere fact that K contested certain access
applications is not evidence that she would not follow a
court order. Secondly, the Court of Appeal held that the
trial judge failed to consider the bonds that exist
between E and V, the twins, and their extended family.

n'exigeagtelearnen de la preuve par la Cour d’appel.

La premé difficul® que la Cour d'appel a discem”
dan®dssioh de preneife instance avait trait lal.

24(1)e) deHamily Relations Act et a la capacé’de K

et de T d’exercer les droits et les obligatemsaaff’
la garde. Toutefois, les motifs du juge éecpiresni’

tance indiquent qu'il a pris en cenagidh la come-

tence parentale de T. Il n'a pas naegpigs:xIes
attribegstifS de K. Le simple fait que K a contest’
certaines demandess diacprouve pas qu'elle ne
respecterait pas une ordonnance de la coemebDeuxi’
ment, la Cour d’appel a conclu que le jugeeate premi’
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In fact, the trial judge discussed the bond between E, V
and his sisters. There is no material error in this regard
which would open the door to appellate intervention.

instance a omis de prendre eratiomsigs liens
existant entre E et V, les jumelles et lewaidagndle
En fait, le juge a exdmiien entre E, V et ses sceurs.

Thirdly, the Court of Appeal found that the trial judge A cetégard, les motifs du juge de premd instance ne

made findings of credibility but was diverted by the
arguments made concerning T's extra-marital affairs
and the parties’ attitudes towards each other. The trial
judge’s finding that T and V both blame K for the rela-

contiennent aucune erreur importante qui puisse donner

ouvesturge intervention en appel. Tresiement, la
Cour d’'appel a estaé juge de preere instance a

etlés conclusions sur laedibilite mais qu'il aete

tionship and believe she is a “gold digger” might be rel- etodfr€ par les arguments concernant les liaisons extra-

evant; however, since the parties’ attitudes towards and
views of each other might impact the emotional well-
being of the child and must thus be considered under
S. 24(1)(a) of the Act. Moreover, the trial judge did not
consider T in isolation from his family. While the nega-
tive and positive traits and influences of step-parents
must be considered, the objective is to determine the
parenting abilities of the specific person who will ulti-
mately receive custody. In this case, it may be said that
T’s conduct impacts both ss. 24(1)(e) and 24(1)(a), and
the trial judge was thus correct in considering it. Finally,
it was unclear to the Court of Appeal whether the trial
judge considered all s. 24(1) factors or whether he con-
sidered the “tender years” doctrine or had a stereotypi-
cal view of one or both parties. There is absolutely noth-
ing, however, to give any indication that the trial judge
even considered the tender years doctrine. Furthermore,
nothing stated by him indicates a bias against Black
people in general or Black basketball players in particu-
lar.

conjugales de T et l'attitude des parties I'une envers
'autre. La conclusion du juge selon laquelle T et V

rejettent tous deam&edulf K et estiment tous deux
gu’'elle est une « awastui pourraiefre pertinente;

toutefois, les attitudes et les opiampogues des

parties peuvent influer sur &rbiaffectif de I'en-
fant et doivenetlerarises en congdition dans le

cadre de I'al. 24(1)a) de la Loi. De plus, le juge n'a pas

egalminituation de T isethent de sa famille. Les
traits et les influeyas/es et positives des beaux-
parents dogtenipfis en consatation, mais I'objec-
tif esvallier les congtences parentales de la per-
sorems@rqui, en deraie analyse, obtiendra la
garde. Eed&spn peut dire que la conduite de T
irflleefois sur I'al. 24(1)e) et sur I'al. 24(1)a), et que
le juge de premiStance a donc eu raison de la pren-
dre enecatisid Enfin, la Cour d’appel etait pas
certaine que le juge dergriestance ait pris en con-

eratan tous les facteurs du par. 24(1) ou qu'il ait exa-
miné la doctrine des « enfants en bge > ou ait eu une

perception ®féotypee de I'une des parties ou des deux.
Toutefois, absolument rien n’indiqgue que le juge a
méme considfé la doctrine des enfants en lzg.” De
plus, rien dans ce qu'il a dit newvéle un pejugg contre
les Noirs en gféral ou les joueurs de basketball noirs en
particulier.

The question of which parent will best be able to con-
tribute to a healthy racial socialization and overall
healthy development of the child is a question of fact to

be determined by the courts on a case-by-case basis and

weighed by the trial judge with other relevant factors.
The weight to be given to all relevant factors is a matter
of discretion exercised with regard to the evidence.

La question de savoir quel parent sera le mieux en
mesure de contribleeisaine socialisation raciale et
au sialappement global de I'enfant est une ques-

tion de fait, gqu'il appartient aux tribunaux de trancher
cas par cas, et au juge deriasiance d’appcier
avec tous les autres facteurs. leeduoidera’ tous
les facteurs pertinents est rdatetionnaire, dis-

Racial identity is but one factor that may be considered etiarr” qui doit s’exercer en fonction de la preuve.

in determining personal identity; the relevancy of this
factor depends on the context. Notwithstanding the role
that race may play in custody determinations, the trial
judge apparently noted that this issue was not determi-
native and that, in this case, E would be in a more stable
and loving environment if custody was granted to K. He
clearly considered the mixed race of E and implied that
race may impact s. 24(1)(a) in some cases. By interven-
ing in the consideration of race by the trial judge, the

L’identdciale n'est qu'un des facteurs pouveine ~
cemsidians la etermination de lident#”person-

nelle; la pertinence de ce fagend diu contexte.
Nonobstani¢ lgue peut jouer la race en reati'de

garde, le juge der@ramstance a apparemment
ingiqué cette question etdit pas dferminante et

qu'en l'occurrence E serait dans un environnement plus
stable et affectueux si Eahodaféea K. A I"evi-

dence, il a pris enematisid la double origine raciale
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Court of Appeal failed to apply the correct standard of de E et @lais&ndre que la race pouvait influer sur
review. In this case, there was absolutely no evidence 'al. 24(1)a) dans certains cas. En intervenant dans
adduced which indicates that race was an important con- I'examen par le juge dggnestince de la question
sideration. Without evidence, it is not possible for any de Il'origine raciale, la Cour d’appel n'a pasealapliqu”
court, and certainly not the Court of Appeal, to make a norme appeom® contfe. En l'esgcte, rien en
decision based on the importance of race. preuve n’'indiquait que leetaitaurie consiefation
importante. Faute de preuve, il est impossible pour tout
tribunal, et certainement pour la Cour d’appel, de rendre
une dscision fon@ge sur I'importance de la race.

Adding a party on the initiative of the Court of Prendre linitiative de joindre une partie exgptiin”
Appeal is unfair to other parties and does not fall within table pour les autres parties et n’entre paslkads le r”
the court’s supervisory role. Moreover, even if the Court surveillance de la Cour d’'appel. De ghos, sinla
of Appeal had been correct in finding that the trial judge Cour d’appel avait eu raison de conclure que le juge de
should have added V by reason of the coyptisens premere instance auraitudjdindre V comme partie en
patriae jurisdiction, it still exceeded its jurisdiction in raison de sa os@pceparens patriae, elle a encore
finding that the trial judge would have awarded custody edxsa cometence en concluant qu'il aurait acoerd”
to T and V jointly had he not made the supposed error. la gafideta V conjointement s’il n'avait pas com-

mis I'erreur suppcee.
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Versionda#se du jugement de la Cour rendu

par

BASTARACHE J — The appellant is a single Cau-
casian Canadian citizen living in Vancouver. At

the time of trial, she was 24 years of age. She did

not finish high school and has a spotty work

record. Her upbringing was not ideal due to her

parents’ divorce and her mother’s history of illness

and drug use. Presently, however, she has a good

relationship with both her mother and her father.

She was actively involved in the professional bas-

LE JUGE BASTARACHE — L’appelante est une

Canadienne de race blaetibefaife, vivanta®
Vancouver. Au moment @s, petie” avait 24

ans. Elle n'a pas tiifbirdle secondaire et son

dossier d’emploi est lacunaire. Elle n'a pas grandi

dans des conditieatesd ses parents avaient
eiebsd rareétait maladive et toxicomana.

I'heure actuelle, toutefois, elle entretient une bonne
relation aveesa @hson @re. Elleetait impli-

ketball scene in Vancouver; this is how she came eedqléns les actiés en marge du basketball pro-

to know the respondent, Mr. Edwards.

fessiorm®lancouver; c’est ainsi qu’elle a fait la

connaissance de l'intiejy"M. Edwards.

Mr. Edwards is an African American. At the
time of trial, he was 34 years of age and living in
Vancouver.

He was a professional basketball
player and, since 1989, was a member of numerous

Monsieur Edwards est Afro-Aenicain. Au
moment duegrdtavait 34 ans et habitait Van-
couvestall joueur professionnel de basketball

et, depuis 1989, il avait fait partie de plusieurs
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National Basketball Association (NBA) teams. At equipes de la National Basketball Association
the time of trial and during his relationship with  (NBA). Au moment du @saat pendant sa liaison
the appellant, Mr. Edwards was a member of the  avec l'appelante, M. Edetaidslans Equipe
Vancouver Grizzlies NBA team and had been since  des Grizzlies de Vancouveguipede la NBA,
1995. Mr. Edwards has been married to the respon- et ce depuis 1995. Monsieur Edwardseest mari”
dent Mrs. Edwards since 1991, one and a half avec l'agi"e Edwards depuis 1991, soit un
years after the birth of their twin daughters in  an et dengsalar haissance de leurs filles jumel-
1990. Although both had attended university, les en 1990. lls ont tous dmwerf# 'univer-
neither finished their university degrees. During e sitiais ni I'un ni l'autre n’a termensesetudes.
his professional basketball career, Mr. Edwards  Pendant sareadg professionnel du basketball,
has played for teams located in several North M. Edwardseadan$ degduipes de plusieurs
American cities. While the Edwards’ home base is  villes défimie du Nord. Le port d’attache des
in North Carolina, the family is in the practice of = Edwards est la Caroline du Nord mais la famille
moving with Mr. Edwards at the end of each trade. eméiage habituellement avec M. Edwards
At the time of trial, the entire family was living in la fin de chagehdange. Au moment du pes;’
Richmond, British Columbia. toute la famille vivaitRichmond, en Colombie-
Britannique.

The appellant and the respondent Mr. Edwards L’appelante et I'intine’ M. Edwards se sont ren- 3

met in the spring of 1996 and commenced a sexual eao@n printemps 1996 et ont comnemEu
relationship shortly thereafter. Their relationship es@ avoir des rapports sexuels. Leur liaison a
lasted approximately 18 months. On June 3, 1997, e daviron 18 mois. Le 3 juin 1997 et Blijah

Elijah Theodore Van de Perre was born. He is the  Theodore Van de Perre, fils de I'appelante et de
son of the appellant and Mr. Edwards. Although M. Edwards. Bien que le fait soit epiitess-
disputed by the parties, it is clear from Mrs. sort émdignage de M¢ Edwards qu'elle a
Edwards’ testimony that she Ilearned of appris la liaison de M. Edwards avec I'appelante
Mr. Edwards’ extramarital affair with the appellant  eecembre 1996, par accident, comme pour au

in December 1996 by accident, just as she did with  moins deux autres de ses liaisores lddaligr”

at least two other affairs. Notwithstanding the cir-  constances, leemtorit res8 marés. Madame
cumstances, the respondents have remained mar-  Edwards estnenaunioyer.

ried. Mrs. Edwards is a stay-at-home mother.

At the end of the 1996-1997 basketball season, A la fin de la saison de basketball 1996-1997,4
the respondents returned to North Carolina. This les @#irabnt rengs en Caroline du Nord.
was before the birth of Elijah; however, in Septem- et@it avant la naissance d’Elijah; toutefois, en
ber 1997, Mr. Edwards returned to Vancouver for septembre 1997, Edwards eser@idamoouver
the new basketball season and his relationship with ~ pour la nouvelle saison de basketball et sa liaison
the appellant continued. Mrs. Edwards and the avec [I'appelante s’est poursuivie. Madame
twins had planned to stay in North Carolina, but  Edwards et les jumelles avaientder rester en
after a telephone call with Mr. Edwards wherein ~ Caroline du Nord, mamss agroir appris lors
she learned he had continued to have relations with ~ d’une conserejomotiique avec M. Edwards
the appellant, she decided to return to Vancouver.  qu’il continuait sa liaison avec l'appelante, elle a

décid® de revenila Vancouver.

When Elijah was 3 months old, the appellant Elijah avait 3 mois lorsque I'appelante a intent’ 5
commenced proceedings against Mr. Edwards for  desg@uoe$ contre M. Edwards pour obtenir la
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custody and child support. Mr. Edwards initially = garde et une pension alimentaire pour I'enfant.
sought joint custody and liberal access, but later  Monsieur Edwards a d'abord delaagdide
amended his pleadings to seek sole custody. The  conjointe et des droits deerdsaeaxg mais il a
trial lasted 26 days, from October 1998 to January  par la suite mdegiactes de predure pour
1999. The trial judge’s decision was released on  demander la garde exclusive.dsgthe 26
February 25, 1999: [1999] B.C.J. No. 434 (QL). jours, d'octobre 1®9&nvier 1999. Dans son
Warren J. awarded sole custody to the appellant.  jugement rendu éxri2s €999, [1999] B.C.J.
The order granted Mr. Edwards access to Elijah for  No. 434 (QL), le juge Warren aealkecgalde
four one-week periods quarterly during the calen-  exclusivkappelante. L'ordonnance donnait °
dar year. The order also entitled Mr. Edwards to =~ M. EdwardssacElijah pendant quatreepodes
share the Christmas holidays and Elijah’s birthday = d'une semaine par an et l'autorisadt patai -
and, when in Vancouver, to exercise access upon  ger les vacancesl d¢ Noiniversaire de I'en-
short notice and for periods of no more than 48  fant. En outre, lorgqaiila”Vancouver, il pou-
hours. vait exercer ses droits de visite avec un court
préavis, pour desegiodes de 48 heures au plus.

Mr. Edwards became a free agent in June 1998 Devenu agent libre en juin 1998, M. Edwards
and was then without a contract. After the trial, theetait’alors sans contrat. Agxle proes, la famille
family moved to Miami where Mr. Edwards s’est ingtalH Miami, al M. Edwards a obtenu
obtained a one-year contract with the city’s NBA  un contrat d’'un an agquipé NBA de la ville.
team. Subsequently, Mr. Edwards signed to play  Par la suite, ilawigodntrat avec la ligue euro-
basketball with the European league and moved toeenpé et il a eénag a Athénes, en Gxce. Sa
Athens, Greece. His wife and daughters returned to  femme et ses filles sonteeta@nmrCaroline du
North Carolina. Nord.

Mr. Edwards appealed the trial decision. During Monsieur Edwards a intergtappel de la eti-
the hearing, on the invitation of the Court of sion de peeeinstance. Au cours de l'audience,
Appeal, Mrs. Edwards applied for admission as a MmeMdwardsa l'invitation de la Cour d'appel, a
party and requested joint custody with her hus- demalitre constiteé partiea’l'instance et a
band. The application and joint request for custody es@né” une demande de garde conjointe avec son
were granted. The court did not state any access mari. Les deux demanedé&s antuéillies. La
provisions except to say that the appellant was to  cour n'a makefixdroits de visite de I'appelante,
receive generous access: (2000), 184 D.L.R. (4th)  disant seulement gu'ils detegegEnéreux :
486, 2000 BCCA 167. The decision of the Court of ~ (2000), 184 D.L.R. (4th) 486, 2000 BCCA 167. Il
Appeal was stayed pending the appellant’s applica- eté @ursisa’la dcision de la Cour d’appel quand
tion for leave to this Court. 'appelante eepent” une demande d’autorisation

de pourvoi devant notre Cour.

The key issue here is the applicable standard of La question & en I'esgce est la norme de con-
review to be followed by appellate courts in family olér'que doivent appliquer les cours d’appel dans
law cases involving custody. In the present case, les affaires de droit familial concernant la garde
other issues include a determination of whether the  d’enfants. D’autres questions segaisarernit :
Court of Appeal erred in finding that the trial La Cour d’appel a-t-elle coadirt’ que le juge
judge erred in his consideration, or lack thereof, of  de meminstance avait fait erreur dans sa consi-
the child’s mixed racial heritage, and whether the eration, ou absence de corswkion, du patri-
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Court of Appeal erred in adding Mrs. Edwards as a
party.

I. The Applicable Standard of Review for Appel-

moine racial mixte de I'enfant? A-t-elle eu tort de

constituer e Edwards partiex T'instance?

I. La norme de obatepplicable par les cours

late Courts in Custody Cases

The principal determination to be made in cases La principale questioa appecier en maére de

involving custody is the best interests of the child.

d’'appel en enatide garde

9
garde estiéintle I'enfant. Pourefinir cet ing-

In making this determination, as noted by Warrenet, i€ juge qui mside l'instance doit, comme I'a

J., the trial judge must consider numerous factors,
in particular those stated in the pertinent legisla-
tion, which in this case is tHeamily Relations Act,

saulignuge Warren, prendre en comrsation
plusieurs facteurs, en particulier ceux qui sont

énon&s dans la loi applicable, en I'occurrence la

R.S.B.C. 1996, c. 128 (“Act”). Section 24(1) of the Family Relations Act, R.S.B.C. 1996, ch. 128 (« la

Act states:

Loi »), dont le par. 24(1) dispose :

[TRADUCTION]

24 (1) When making, varying or rescinding an order24 (1) Lorsqu’il rend, modifie ou annule une ordon-

under this Part, a court must give paramount consid-
eration to the best interests of the child and, in

assessing those interests, must consider the follow-
ing factors and give emphasis to each factor accord-
ing to the child’s needs and circumstances:

(a) the health and emotional well being of the child
including any special needs for care and treat-
ment;

(b) if appropriate, the views of the child;

(c) the love, affection and similar ties that exist
between the child and other persons;

(d) education and training for the child;

(e) the capacity of each person to whom guardian-
ship, custody or access rights and duties may be
granted to exercise those rights and duties ade-
quately.

In addition to these factors, the Act authorizes the
trial judge to consider the conduct of the parents,
but only in so far as it impacts one of the afore-
mentioned factors. Sections 24(3) and (4) state:

nance en application elelztgopartie, le tribunal
doit accorder une importapoagrantea’ l'inte-
et derTenfant, qu'il ap@cie en prenant en consid”
ration les facteurs suivants, en fonction des besoins
de I'enfant et de sa situation :

a) laesanté bierefre affectif de I'enfant, y com-
pris tout besefiabgjuant aux soins ou au
traitement;

b) le point de vue de I'enfant lorsqu’il y a lieu;

c) 'amour, l'affection et autres liens semblables qui
existent entre I'enfant et d’autres personnes;

dedication et la formation de I'enfant;

e) la capiithaque personaequi les droits et
devoirs de tutelle, de garde ou de visite sont con-
esafg’acquitter convenablement de ces droits et
devoirs.

Outre ces facteurs, la Loi autorisealprjeigdré
en ceraidh la conduite des parents, mais uni-
guement dans la meselle mflue sur 'un des
facteurs susmestidres paragraphes 24(3) et

(4) disposent :

[TRADUCTION]

(3) If the conduct of a person does not substantially
affect a factor set out in subsection (1) or (2), the
court must not consider that conduct in a proceeding
respecting an order under this Part.

(4) If under subsection (3) the conduct of a person may
be considered by a court, the court must consider

(3) Dans leedqu@s engags en application de la

espnte partie, le tribunal ne peut pas prendre en
coradidh la conduite d’'une personne si cette
conduite n’influe pas am famportante sur 'un

des facteurgnunerés aux paragraphes (1) ou (2).

(4) Dans leucageut prendre en consitition la
conduite d’'une personne suivant le paragraphe (3),
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the conduct only to the extent that the conduct le tribunal ne prend cette conduite eeratosid”
affects a factor set out in subsection (1) or (2). que dans la mesele @flue sur un factelanu-
méré aux paragraphes (1) ou (2).

In preparing reasons in custody cases, a trial Lorsqu’il élabore les motifs de sa&dSsion dans
judge is expected to consider each of these factors  une affaire de garde, le jugeeegterrine” en
in light of the evidence adduced at trial; however,  carsiibn chacun de ces factearda lumere
this is not to say that he or she is obligated to dis- de la preuve soumise; cependant, cela ne signifie
cuss every piece of evidence in detail, or at all, pas qu’il est tenu d’'analyser cHéaoment de
when explaining his or her reasons for awarding  preuve ou d’analyser chacueta@nlatsqu’il
custody to one person over another. This would  explique les raisons d’accorder la gaedper-
indeed be an unreasonable requirement at the end  sono¢ glia"une autre. Une telle exigence
of a 26-day trial. Because of this, trial judges  sexaitai dire @raisonnable aps un proes de
might sometimes appear to stress one factor over 26 jours. C’'est pourquoi les juges peuvent parfois
another and, in fact, it may be said that this is inev-  semblerggigil un facteur parmi d’autres et, en
itable in custody cases which are heavily depen- fait, celat pa&gitable dans les affaires de garde
dant on the particular factual circumstances at car ekgmertient fortement des circonstances
issue. This situation does not open the door to a  factuelles parisulCette situation n'ouvre pas
redetermination of the facts by the Court of Ila v@igne nouvelle appciation des faits par la
Appeal. Cour d'appel.

In reviewing the decisions of trial judges in all Lorsqu’'une cour d’appel examine uneciion
cases, including family law cases involving cus- de peemihstance, dans tous les domaines, y
tody, it is important that the appellate court remind  compris dans les affaires familiales relatives °
itself of the narrow scope of appellate review. garde, il importe qu'elle ne perde pas de vue la
L'Heureux-Dule J. stated inHickey v. Hickey, porte restreinte du etanisme deewision. Le
[1999] 2 S.C.R. 518, at paras. 10 and 12: juge L'HeureuwxeDdh” ceci dansHickey c.
Hickey, [1999] 2 R.C.S. 518, par. 10 et 12:

[Trial judges] must balance the objectives and factors [Les juges deepeemstance] doivent, dans I'appr”
set out in theDivorce Act or in provincial support stat- ciation des faits, soupeser les objectifs et les facteurs
utes with an appreciation of the particular facts of theenon@s dans la.oi sur le divorce ou dans les lois pro-
case. It is a difficult but important determination, which vinciales relatives aux ordonnances alimentaires. |l
is critical to the lives of the parties and to their children. s’agit d'wewsibn difficile mais importante, qui peut
Because of its fact-based and discretionary nature, trial erga\cruciale dans la vie des epeux et de leurs
judges must be given considerable deference by appel- enfants. Vu sa nature factuelitiehdaoe, la dci-
late courts when such decisions are reviewed. sion du juge deepgensitance doit faire I'objet d’'une
grande éférence par la cour d'appel appeB réviser
une telle @cision.

There are strong reasons for the significant deference Il existe des rasenses de faire preuve d'une
that must be given to trial judges in relation to support grande retenue enversisesd rendues par les juges
orders. This standard of appellate review recognizes that degpecimstance en mate d'aliments. Cette norme
the discretion involved in making a support order is best d’examen en appel recprni juge qui a entendu
exercised by the judge who has heard the parties les parties est le mieuyqlacxercer le pouvoir
directly. It avoids giving parties an incentive to appeal disonhaire qu'implique le pronoecd’une ordon-
judgments and incur added expenses in the hope that the nance alimentaire. On dissuade ainsi les parties d'inter-
appeal court will have a different appreciation of the rel- jeter appel du jugement et d’engager des figis suppl”
evant factors and evidence. This approach promotes mentaires dans I'espoir que la cour d’agpetaappr’
finality in family law litigation and recognizes the agifEmment les facteurs pertinents et la preuve. Cette
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importance of the appreciation of the facts by the trial approche est de aama@mouvoir la finalg” des

judge. Though an appeal court must intervene when affaires earenfdimiliale et reconmalimportance

there is a material error, a serious misapprehension of ded@ppon des faits par le juge de premi’ins-

the evidence, or an error in law, it is not entitled to over- tance. Bien gu’'une cour d’appel doive intervenir lors-

turn a support order simply because it would have made gu'edleereine erreur importante, une erreur signifi-

a different decision or balanced the factors differently. cative dans l'ietatjomi de la preuve ou une erreur de

[Emphasis added.] droit, il ne lui est pas permis d’infirmer une ordonnance
alimentaire pour le seul motif qu’elle aurait rendu une
décision diffrente ou soupesles facteurs difffem-
ment. [Je souligne.]

Hickey involved the appellate review of support Il s’agissait, dansHickey, d’ordonnances ali- 12
orders, but the principles related to appellate  mentaires, mais les principes de I'examen en appel
review discussed therein are equally applicable to  qui y sont egansiappliqueniegalement aux
orders concerning child custody. This is where the  ordonnances de garde d’enfants. C'est sur ce point
British Columbia Court of Appeal fell into error.  que la Cour d'appel de la Colombie-Britannique
Although Newbury J.A. citedHickey and dis- a fait erreur. Bien gu'elle cite I'atrHickey et
cussed the narrow scope of review, at para. 6, she  souligne &e ptdite de la eVision, le juge
stated: Newbury eClare ceci, au par. 6 :

As L’Heureux-Dulg” J. observed iilickey, there are TRADUCTION] Comme le juge L'Heureux-Dwb’le
strong reasons for this deferential standard in family law fait observerHiakay, des raisonsesieuses expli-
cases: most importantly, it promotes finality in family quent le recauns€ norme rigoureuse de retenue en
law litigation and recognizes the importance of the  ematfamiliale : avant tout, cette retenue est de nature
appreciation of the facts by the trial judge. Still, thea promouvoir laesolution @finitive des litiges de droit
interests of the child, being paramount, must prevail familial et redolingortance de I'appciation des
over those of the parties and of society in finality, and faits par le juge deepeemstance. Il n'en demeure
appellate courts must do more than “rubber-stamp” trial pas moins quedgssimé I'enfant sont primordiaux

judgments unless serious errors appear on their face. et doiegalqir'sur les irdféts que peuvent avoir les
Otherwise, the possibility for clear injustice exists. As parties et laetdodians la eSolution @finitive des
indicated by the passages quoted above, a trial court’s litiges, et les tribunaux d’appel doivent faire davantage

ignoring of relevant evidence, or the drawing of incor- gue simplemeattieaitles jugements de preare’ins-

rect conclusions from the evidence, may also require tarmoeins d’erreurs graves manifestes. Sinon, il y a

appellate interference. [Emphasis added.] risquieent d'injustice. Comme l'indiquent les pas-
sages [ECites, le fait que le tribunal de presme ins-
tance n'a pas tenu compteet#ments de preuve perti-
nents, ou a t& des conclusions erree$ de la preuve,
peut aussi rearir I'intervention de la cour d'appel. [Je
souligne.]

This statement seems to imply thtitkey and the = Cethon& semble vouloir dire que I'atHickey

basic principles of appellate review are not fully et les principes fondamentaux de I'examen en
applicable to child custody cases. The approach of  appel ne sont pas pleinement applicables en
the Court of Appeal is wrong. The narrow power @&ide garde d’enfants. L'approche de la Cour

of appellate review does not allow an appellate  d'appel estemrdiaret Hickey décide que le

court to delve into all custody cases in the name of  pouvoir restreinevilgon n’autorise pas une

the best interests of the child where there is no  cour d'appetervenir au nom de l'ietét de
material error as decided Hickey. The Court of  I'enfant dans les affaires de garde, lorsqu'il n'y a
Appeal is not in a position to determine what it  aucune erreur importante. La Cour d'appel n’'est
considers to be the correct conclusions from the  pas en mesuetedmidér ce qu’'elle estimetré
evidence. This is the role of the trial judge. The les conclusions justes qrgagedt de la preuve.
Court of Appeal’s reasoning in this case is reaf- C'esble du juge de preraie instance. Le rai-
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firmed in the more recent British Columbia Court  sonnement de la Cour d'appel de la Colombie-Bri-

of Appeal decision irh. (A.) v. K. (D.) (2000), 190 tannique en l'espe est repris plusecemment

D.L.R. (4th) 108, 2000 BCCA 455. In her concur-  dans un autre de sets, arr(A) c. K. (D.)

ring decision, Newbury J.A. writes, at para. 23: (2000), 190 D.L.R. (4th) 108, 2000 BCCA 455.
Dans des motifs concordants, le juge Newbury
écrit ceci au par. 23:

With respect, | must say that where the custody of aTRAUCTION] Avec égards, je dois dire que s’agissant

child is concerned, statements of the applicable “stan- de la garde d’enfants, la formulation de la « norme de
dard of review”, most of which are imported from cases obmtss applicable, teé le plus souvent d'affaires
involving civil damages, seem to me ill-suited. To have civiles en dommagsitsntim’appari”mal adapte.

a child’s future depend on whether an error of law has Faiperdire I'avenir d'un enfant de la preuve que le

been shown in a trial judgment, or on whether the trial jugement degueemstance comporte une erreur de

judge has committed a “palpable and overriding” error droit, ou gue le juge a commis une « erreur manifeste et
in fact-finding, instead of simply being wrong, seems dominante » dans satiagipri des faits, plat"que

contrary to the principle, which has been stated over and d’avoir simplement fait erreur, semble contraire au prin-
over again by Canadian courts, that the best interests of cipe, maintes et maintegéféipar les tribunaux

the child is the primary consideration. | have always canadiens, gusétinte I'enfant est la congdition
understood that this was applicable to appellate as well primordiale. J'ai toujouss quenste principe vaut

as to trial courts. At the same time, there is no doubt that autant pour les cours d’appel que pour les cours de pre-
in cases such as this, where each “side” has much to erenmstance. Par ailleurs, dans des affaires comme la
offer the child, the trial judge has a great advantage in esgmte, o chaque «até » a beaucoup Offrir a I'en-

being able to see all the parties over the period of trial fant, le juge deepganstance a incontestablement le

and to make the subtle judgment-calls necessary in grand avantage de pouvoir observer les parties pendant
determining the child’s best interests. [Emphasis legm@t 'de porter les subtils jugements geeerSite

added.] [Bvaluation de I'inefét de I'enfant. [Je souligne.]

As | have stated, the Court of Appeal was incor- Je le Epete, c'esta tort que la Cour d'appel
rect to imply thatHickey, supra, and the narrow laisse entendre ddiekey, précite, et I'examen
scope of appellate review it advocates are not restreint en appel @cdnsé ne s’appliquent
applicable to custodial determinations where the  pas auisidhs en matre de garde mettant en
best interests of the child come into play. Its rea-  jeudf@itde I'enfant. Son raisonnement ne peut
soning cannot be accepted. First, finality is notetre ‘accem’ Premgrement, lagsolution @finitive
merely a social interest; rather, it is particularly  des litiges n'est pas uniquementéh social;
important for the parties and children involved in  elle est aus®ragirient importante pour les par-
custodial disputes. A child should not be unsure of  ties et les enfants en cause dans un litige sur les
his or her home for four years, as in this case. droits de garde. Un enfant ne devrait pas, comme
Finality is a significant consideration in child cus- en lesp rester dans l'incertitude quamtson
tody cases, maybe more so than in support cases, foyer pendant quatre asslutiarr @finitive
and reinforces deference to the trial judge’s deci-  des litiges est, ezrandéi ‘garde d’enfants, une
sion. Second, an appellate court may only inter- cenatdbn peuefre encore plus importante
vene in the decision of a trial judge if he or she  qu’enematilobligation alimentaire, et renforce
erred in law or made a material error in the appre-  I'obligation de retenue enversiderdde pre-
ciation of the facts. Custody and access decisions ereninstance. Deusimement, une cour d'appel
are inherently exercises in discretion. Case-by-case  ne peut intervenir dansienddu juge de pre-
consideration of the unique circumstances of each ereninstance que s'il a fait une erreur de droit ou
child is the hallmark of the process. This discretion  une erreur importante dansdiappn’ des faits.
vested in the trial judge enables a balanced evalua- é@sialis en matre de garde et d’aes sont
tion of the best interests of the child and permits  indGgoement disetionnaires. Elles se caraet’
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courts to respond to the spectrum of factors which
can both positively and negatively affect a child.

risent par 'examen cas par cas de la situation pro-
prehaque enfant. @ea ce pouvoir disation-

naire, le juge de premié instance peut predéra
une appeciation pondfée de I'in€rét de I'enfant
et prendre en consdation Iéventail des facteurs
positifs et mgatifs pouvant le toucher.

It is clear from this case that it is necessary for La présente affaire fait clairement ressortir E
this Court to state explicitly that the scope of eceSsi pour notre Cour dfioncer explicitement

appellate review does not change because of the

type of case on appeal. The Court of Appeal dis-

cussed, and the respondents relied heavily on, the

decision of McLachlin J. (as she then was) in
Gordon v. Goertz, [1996] 2 S.C.R. 27. In that case,
the Court found that the trial judge had only men-
tioned one factor to be considered in determining
the best interests of the child. As noted by
McLachlin J., there was no way of knowing if the
trial judge had considered the other applicable fac-
tors. Further, the Court noted that the trial judge
had stated that he was relying heavily upon the
findings of another judge. As a result, McLachlin
J. stated, at para. 52: “. . . one may equally infer
that the necessary fresh inquiry was not fully
undertaken. . .[I]t seems clear that the trial judge
failed to give sufficient weight to all relevant con-
sideratiors . . .and it is therefore appropriate for
this Court to review the decision and, should it
find the conclusion unsupported on the evidence,
vary the order accordingly”. Rather than indicating
that appellate review differs when a court must
consider the best interests of the chiByrdon is
consistent with the narrow scope of appellate
review discussed later iHickey, supra. The case

gue ke metT’examen en appel ne varie pas
selon le type d’affaire. La Cour d’appel a analys’
le jugement du juge McLachlin (maintenant Juge
en chef) @Gaondon c. Goertz, [1996] 2 R.C.S.
27, sur lequel les @#tinge sont fortement
appuiNotre Cour a conclu dans ceeanie le
juge de erermstance avait mentiomnin seul
facuronsi@érer pour dferminer I'inErét de
'enfant. Comme le soulignait le juge McLachlin,
il N’y avait aucuom fde savoir si le juge de
peeenihstance avait aussi examit€s autres
facteurs applicables. De plus, la Ceuyueret”
juge de peesninstance disait etfe inspie for-
tement de constatations d’'un autre juge. Ceci a fait
dire au juge McLachtin... on pourrait tout
aussi biereiiaef qu'il n'a pas effectude fapon
exhaustive la nouvelle analyse requise. [...] [I]I
semigieident que le juge de preené instance
n'a pas aecadffisamment d'importance °
toutes les emmttids pertinentes [...] de sorte
gu’il convient que notre @uigerla @cision et,
si elle conclut que la preuve n'appuie pas la con-

clusion, qu’elle modifie I'ordonnance en cens’

guence » (par. 52)etlGaordon n'indique pas

gue I'examen en appelatiéflorsqu’il s'agit d’ap-

does not suggest that appellate review is appropri- ecigr T'intérét de I'enfant et cet atest compati-

ate whenever a trial judge has failed to mention a

relevant factor or to discuss a relevant factor in
depth.

ble avec kepasfreinte de I'examen dont il est
guesticgrielt‘ement dans |'at™Hickey, pré-

ci€. Cet art n’indique pas que laevision en

appel est approm€ d@s lors qu'un juge de pre-
miere instance omet de mentionner ou d'analyser
en profondeur un facteur pertinent.

As indicated in bothGordon and Hickey, the
approach to appellate review requires an indication
of a material error. If there is an indication that the
trial judge did not consider relevant factors or evi-
dence, this might indicate that he did not properly

weigh all of the factors. In such a case, an appel-

Comme l'indiquent les aetsGordon et Hickey,

15

evssion en appel exige l'indication d’'une erreur
importante. S'il existe une indication que le juge
de peesninstance n'a pas pris en coesation
des facteurs celéeents de preuve pertinents,
cela peut vouloir dire qu'il n'apastdappe-



16

1026

VAN DE PERREV. EDWARDS Bastarache J.

[2001] 2 S.C.R.

late court may review the evidence proffered at e tolls les facteurs. Dans ce cas, la cour d'appel

trial to determine if the trial judge ignored or mis-

peut revoir la preuve produite aespypomir

directed himself with respect to relevant evidence. etedhiner si le juge aegligé d’examiner ou mal

This being said, | repeat that omissions in the rea-
sons will not necessarily mean that the appellate
court has jurisdiction to review the evidence heard
at trial. As stated ifvan Mol (Guardian ad Litem

of) v. Ashmore (1999), 168 D.L.R. (4th) 637

irgErpdes eléments pertinents de la preuve.
Cela ditegéter'que des omissions dans les
motifs ne signifieront gEEsgairement que la

cour d'appel a congiénce pour examiner la
preuve entendue auggo€omme le dit I'aat’

(B.C.C.A), leave to appeal refused [2000] 1Van Mol (Guardian ad Litem of) c. Ashmore

S.C.R. vi, an omission is only a material error if it

gives rise to the reasoned belief that the trial judge
must have forgotten, ignored or misconceived the
evidence in a way that affected his conclusion.
Without this reasoned belief, the appellate court
cannot reconsider the evidence.

(1999), 168 D.L.R. (4th) 637 (C.A.C.-B.), autori-
sation d'appeleeef2900] 1 R.C.S. vi, une
omission ne constitue une erreur importante que si
elle donnealita conviction rationnelle que le

juge de prertistance doit avoir oublifégligé

d'examiner ou mal irg@érgde preuve de telle

manire que sa conclusion ere@ affec€e. Faute
d’'une telle conviction rationnelle, la cour d'appel
ne peut pase€xaminer la preuve.

In the present case, the Court of Appeal consid- En I'espgece, la Cour d'appel a exarsité dci-

ered the decision of the trial judge and decided that
it was within the scope of review to examine all
the evidence and determine whether the trial judge
weighed the evidence improperly. It is in reconsid-
ering the evidence that the Court of Appeal deter-
mined that the trial judge had made material errors.
As discussed above, this is not the proper method
of appellate review. If the Court of Appeal had fol-
lowed the appropriate method, it would not have
reconsidered the evidence and found what it
described as material errors in Warren J.’s deci-
sion. There was no scope for appellate intervention
in this case. This can be illustrated by a review of
the key difficulties that the Court of Appeal found
in the trial decision. These difficulties can be
divided into (i) concerns related to s. 24(1)(e) of

sion du juge deepreimstance etedice que,

dans le cadre de I'examen en appel, il lui revenait
d’examiner I'ensemble de la preuvetetrde d’

ner si soneajion par le jugestait inappro-

eegrlC’est engéxaminant la preuve que la Cour

d’appek@idque le juge de preseré instance
avait commis des erreurs importantes. Comme je
I'ai diegfdemment, ce n'est pas la bonneofa,
deqguteca I'examen en appel. Si la Cour d'ap-
pel avait agplajbbonne mthode, elle n'aurait
pagamim la preuve et n'aurait pas trauce
gu'elbeitdComme des erreurs importantes dans
deiglon du juge Warren. Il n'y avait pas liau °
l'intervention de la Cour d'appel enetesp’
commeeenoigne I'examen des principales dif-
fiesliue la Cour d'appel a discees dans la

the Act, (ii) the failure of the trial judge to consider eciion de preneire instance. Ces difficel” sont

the bonds that exist between Elijah and his paternal
family (s. 24(1)(c)), (ii) an emphasis on the atti-

tudes of the parties towards each other and
Mr. Edwards’ extra-marital affairs, and (iv) the

concern that the trial judge based his decision on
stereotypical views including the tender years doc-
trine.

de plusieurs ordres : (i)edesupations rela-
tiveed’al. 24(1)e) de la Loi; (ii) 'omission du
juge de prendre erecatitaidles liens existant

entre Elijah et sa famille paternelle (al. 24(1)c));

(i) limportance ameartiattitude des parties
'une envers l'autre et aux liaisons extra-conju-

gales de M. Edwards; et (iv) la crainte que le juge

ait fonde sa @cision sur des conceptiongmsoty-
pées, telle la doctrine relative aux enfants en bas
age.
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A. Concerns Related to Section 24(1)(e) of the Act  A. Préoccupations relatives a I'al. 24(1)e) de la
Loi

The Court of Appeal found that Warren J. La Cour d’appel estime que le juge Warren s’est’
focussed on the negative attributes of Mr. Edwards  atacix” attributs edatifs de M. Edwards tout
while ignoring those of Ms. Van de Perre. In addi-  egligeant ceux de ¢ Van de Perre. De plus,
tion, it found that he did not properly consider the  elle estime gu'il n’a pas correctement pris en con-
parenting ability of each biological parent. The esation les aptitudes parentales de chacun des
Court of Appeal held that the trial judge ignored  parents biologiques. La Cour d’appel conclut que
the appellant’s troubling family background which, le jugeegligé de tenir compte du bagage fami-
it stated, would impact her ability to raise a child, lial trouble de 'appelante, qui, selon elle, influerait
and found that Warren J. erred in finding that the  sur sa capg€i€ver un enfant, et qu'il a conclu
appellant's mother provided “some” childcare a tort que la rere de I'appelante prodiguait « cer-
when, in fact, the appellant relied heavily on her tains » soifenfant, alors qu’enedlité I'appe-
mother. Finally, the Court of Appeal held that, lante s’appuyait fortement suesa Bnfin, la
based on the number of court orders related to  Cour d’appel & s vu le nombre d’ordon-
access, the appellant might thwart access in the  nae@eseddues sur les droits de visite, I'appe-
future. In essence, the concerns raised by the Court  lante pourrait entraves taos I'avenir. Pour

of Appeal relate to s. 24(1)(e) of the Act: the abil-  I'essentiel, lembqmiipations soulees par la
ity of Ms. Van de Perre and Mr. Edwards to exer-  Cour d'appel se rattashBat 24(1)e) de la
cise the rights and duties of custody. Loi: la capadE Mre Van de Perre et de

M. Edwards d’exercer les droits et les obligations
afféerentsa’ la garde.

Dealing first with the parenting ability of  S’agissant d’abord des coetehces parentales 18
Mr. Edwards, the reasons of the trial judge indicate  de M. Edwards, les motifs du juge dsehesni’
that he did consider this factor. Warren J. men-  tance indiquent qu’il a bel et bien pris ce facteur en
tioned that he was a good father to his twin daugh-  cersioh. Le juge Warren dit qu'il est un bon
ters; however, he left the day-to-day childcare with ereppour ses filles jumelles; toutefois, il en laisse
his wife. There appears to have been very little le soin quotalisa femme. La preuve touchant
additional evidence concerning Mr. Edwards’ les cetaptes parentales de M. Edwards para”
parenting abilities. As noted by the trial judge, the  se lindteela. Comme le souligne le juge, I'in-
respondent focussed on the negative attributes of e @immis I'accent sur les aspectgatifs de I'ap-
the appellant and her social life, as well as her per-  pelante et de sa vie sociale, ainsi que sur I'impres-
ceived interference with access, rather than his sion qu’elle faisait obstacle aux droits de visite,
actual parenting ability. This was acknowledged qil@le sur ses propres coebgrices &fitables
by the Court of Appeal, which noted that the  comneeeplLa Cour d'appel le reconhafail-
respondents’ counsel focussed primarily on the leurs en soulignant que I'avocat de liivgiga”
negative attributes of the appellant. The Court of  tait surtout sur les attrégatfa de I'appelante.
Appeal also quoted portions of Dr. Korpach’s psy- La Cour d'appefaement cé’des extraits de
chological evaluation, which was completed pursu- evdluation psychologique faite par le DKor-
ant to s. 15 of the Act. It is noteworthy that there  pach, cordoremta I'art. 15 de la Loi. Il con-
are several concerns regarding the parenting ability =~ vient de noter que plussarsupsgtions tou-
of Mr. Edwards stated therein that were not men-  chant lesetengEs parentales de I'ineémdui y
tioned by the trial judge; for instance, the psychol-  sont exg@snn’ont pasté reprises par le juge :
ogist's report states that Mr. Edwards spanks his  par exemple, le rapport du psychologue indique
twin daughters and that it will be difficult for him  que I'intindonne la fegga ses filles jumelles et
to learn day-to-day childcare requirements. The  qu'il lui sera difficile d’apprendteccuper des
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Court of Appeal attempts to infer positive evidence
of Mr. Edwards’ parenting abilities from his suc-
cess in basketball and his community activities. It
can however hardly be said that the failure of the
trial judge to discuss an inference made by the
Court of Appeal was a material error.

besoins quotidiens d’'un enfant. La Cour d'appel
tente dmef’ des sues de M. Edwards au
basketball et de seseactiaits la communaut”

la preuve positive de sest@oreg’ parentales.
Cependant, on peut difficilement affirmer que le
fait que le juge de mnaminstance n’a pas trait”
d’'une infrence faite par la Cour d’appel constitue

une erreur importante.

Second, the trial judge did not “ignore” the neg-
ative attributes of the appellant. These negative
attributes, although not focussed on in detail, were
referred to throughout the trial judge’s reasons. As
an example, at para. 6, Warren J. stated:

During the course of this very lengthy trial it became
obvious that the plaintiff was doing her very best to
minimize the extent of the conflict between the demands
of her social life and the demands of her parental

En second lieu, le juge de prare’instance n'a

pagkgd» les attributsegatifs de I'appelante.
Bien qu’il ne les expose petaigediuge War-

aenqle ces attributsegatifs tout au long de

ses motifs. Par exemple, il dit au par. 6:

TRAPUCTION] Durant ce tes long proes, il est
devenmident que la demanderesse faisait de son

mieux pour minimiser le conflit entre les exigences de
sa vie sociale et celles de ses respsmeabititales,

responsibilities, certainly during the first year of E.'s a coup &f pendant la preraie anee de vie de E. De

life. Further, it was only when she was faced with the
probability of evidence of her relationships with other
men that she was forthcoming. Finally, | cannot accept

her evidence that she has no memory of many of her

long distance telephone calls and trips to the United

States and | conclude that she was endeavoring to hide

evidence which may have been embarrassing.

plus, ce n’est que cesfebid probabilig” que soit
egerte une preuve de ses relations avec d'autres

hommes qu'ele glus franche. Enfin, je ne peux
accepteersoigitage selon lequel elle ne souvient

pas d’'un grand nombre de ses appels interurbains et de
ses voyag#atslnis, et je conclus qu’elle s’effor-

cait de dissimuler une preuve qui pouvait st

embarrassante.

Third, concerning the way in which the appel-
lant was raised and the difficulties she faced during
her childhood, the trial judge mentioned these from
the outset. He specifically mentioned the appel-
lant's mother’'s drug problem and the difficulties
that the appellant had with her mother before Eli-

jah was born. It is clear that Warren J. considered

this evidence; therefore, there is no material error.

En troisEme lieu, s’agissant deetiucation de

'appelante et des diffieuKquelles elle a fait
face dans son enfance, le juge eeepnstaince
en paddal @part. llévoque spcifiguement le

perhE de toxicomanie de saem et ses diffi-
asulivec I'appelante avant la naissance d’Elijah.

Il est clair que le juge Warren a pris ces preuves en
ceralidh; il N’y a donc aucune erreur impor-

tante.

Finally, the respondents stress the fact that the Enfin, les intin€s soulignent le fait que I'appe-

appellant objected to numerous access orders and

argue that this is evidence that she would not fol-
low access provisions. The Court of Appeal

agreed. This is very speculative. There was no evi-
dence raised that indicated that the appellant failed

to follow the court orders. The only suggestion of
this is found in the wording of the June 15, 2000

order; however, this order was granted post-appeal

and was therefore not available to the Court of

lante s’este@ppoglusieurs ordonnances
&aa@tils font valoir que cela prouve qu’elle ne

se conformerait pas aux dispositions relatives aux

droits de visite. La Cour d'appel sousetit °
argument. Or cette situaties agpatietique.

Rien dans la preuve n’indique que I'appelante n'a
pas resgestordonnances. Le seul indeee

sujet se trouve dans le texte de I'ordonnance du 15

juin 2000; toutefois, cette ordonretcacaot-

Appeal or the trial judge for consideration. When eedipes I'appel et ne fait donc pas partie de ce
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one parent requests an extension of access, the etajtisoumisa’la Cour d’'appel ou au juge de

other parent has the right to dispute the applica-

Enemiinstance. Lorsqu’'un parent demande

tion. This does not mean that the appellant would elatfissement de ses droits desclautre parent

not facilitate access if she were to get custody. Fur-
ther, this does not imply that a court order will be
necessary for all changes in access. The affidavit
of Valerie Edwards dated February 14, 2000,
almost a month prior to the Court of Appeal deci-
sion, supports the view that the appellant has
agreed, without court intervention, to some modifi-
cations and extensions of access. The mere fact
that she contested certain applications with regard
to access is not evidence that she would not follow
a court order. There is no evidence that the trial
judge erred in finding, at para. 45, that “there has
been extensive access which, by and large, has
been facilitated by the plaintiff rather than
thwarted”.

a le droit de contester la demande. Cela ne signifie
pas que I'appelante ne faciliterait pas Saette

devait obtenir la garde. Cela n’'implique pas non
plus qu'il sexeessaire d’obtenir une ordon-
nance judiciaire pour chaque modification des
droits eéadcaffidavit de Valerie Edwards dat”
du évri€r 2000, pes d’'un mois avant laedi-

sion de la Cour d&ppel)'dpinion que I'ap-

pelante aecsaps’ intervention judiciaire, cer-

taines modifications et extensions des droits
@&acte simple fait qu'elle a contestertaines
demandes relatives aux droits de visite ne prouve

pas qu’elle ne respecterait pas une ordonnance de
la cour. Rien n'indique que le juge deepeemi’

instance a commis une erreur en concluant au

par. 45 qu’ TRADUCTION] « il y a eu aceSétendu,
gue la demanderesse a, deofa gérérale, facili€
et non entra@ ».

B. The Failure of the Trial Judge to Consider the
Bonds that Exist Between Elijah and His Pater-
nal Family (Section 24(1)(c))

The Court of Appeal held that the trial judge
failed to consider the bonds that exist between Eli-
jah and Mrs. Edwards, the twins and the respon-
dents’ extended family. In fact, the trial judge dis-
cussed the bond between Elijah and Mrs. Edwards
and his sisters. In addition, he explicitly stated, at
para. 19:

The defendant's family continues to live in North
Carolina and he has contributed to their financial needs.
Other than knowing that his mother is alive and that he
has two brothers and three sisters, | know very little of
their circumstances. Mrs. V.E.’s father, a retired New
York policeman, recently died. She testified that he was
a very important factor in her life. Again, | know very
little about other members of Mrs. V.E.’s family.

B.

La Cour d'appel conclut que le juge de prerai’

L'omission du juge de premiere instance de
prendre en considération les liens existant entre
Elijah et sa famille paternelle (al. 24(1)c))

22

instance a omis de prendre erraboisidés
liens existant entre ElijalineeEdwards, les
jumelles et la faraidegie des intims. En fait,

le juge a exdmitien entre Elijah et Ve
Edwards et ses sceurs. En outre, il ditragpitess”

ceci au par. 19:

TRADUCTION] La famille du &fendeur vit toujours en

Caroline du Norded¢melelir pourvoia ses besoins
finandepart de savoir que saare vit toujours et
qgu’'il a deznedret trois sceurs, j'en saisstrpeu sur
leur situationeke ¢ V.E., policier de New Yok °
la retraite eestédécemment. Elle a dit erertioi-
gnage etdlit quelqu’un de &s important dans sa vie.

Encog |& sais #5 peu de choses sur les autres

membres de la famille de V.E.

The respondents state, at para. 115 of their factum,

Les emtiadfirment, au par. 115 de leur

that there is evidence that the Edwards are emwoife, que la preuve montre que les Edwards
“involved with and close to members of their TRADUCTION] « entretiennent des liersroits avec

respective extended families and Elijah knows who
they are”. However, when reviewing the trial tran-
script at p. 596 of the respondents’ record, it is

les membres de leurs faailties respectives
et Elijah sait qui ils sont ». Toutefois, il ressort de
la transcription de l'audience (p. 596 du dossier
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clear that Elijah only “knows” who these relatives
are through pictures. At the time of trial, he had
never met them. There was no evidence that the
Edwards presently see or speak to family members
mentioned peripherally in their testimony. The
respondents simply did not put evidence forward
concerning this, and the trial judge mentioned this
lack of evidence in his reasons. As such, there is
no material error in this regard that would open the
door to appellate intervention.

des ie8inque Elijah « sait » seulement qui sont
ces parents sur des photos. Au momenésgju proc’
il ne les avait jamais remcd®igh dans la
preuve n’'indigue que les Edwards voient des
membres de la famille dont ils enlesitioms
accessoirement dansnieigrtage. Les intigs
n’'ont tout simplement gsengrde preuve ce
sujet et le juge a mentietia” absence de
preuve dans ses motifs. En cela, les motifs du juge

de premnd‘instance ne contiennent aucune erreur

importante qui puisse donner ouvertarane inter-
vention en appel.

C. An Emphasis on the Attitudes of the Parties C.

Towards Each Other and Mr. Edwards Extra-
marital Affairs

Aside from the above findings, which implicate
ss. 24(1)(e) and 24(1)(c) of the Act, the Court of
Appeal found that the trial judge made findings of

L’ importance accordée a I’ attitude des parties
I'une envers I'autre et aux liaisons extra-
conjugales de M. Edwards

Outre les conclusions susmentiees; qui con-

cernent les al. 24(1)e) et 24(1)c) de la Loi, la Cour
d'appel estime que le juge derénstance a

credibility but was diverted by the arguments made e dies conclusions sur laedibilite mais qu’il a
concerning Mr. Edwards’ extra-marital affairs andeté @tourr€ par les arguments concernant les liai-

the parties’ attitudes towards each other. The Court
of Appeal remarked that the trial judge criticized
Mrs. Edwards for blaming the appellant for the
relationship with Mr. Edwards. It stated that the
appellant was in part to blame but, in any event,
this had nothing to do with the best interests of the
child. I disagree with this conclusion. First, it is
irrelevant who is to blame for the extra-marital
affair. However, the parties’ attitudes towards and
views of each other are important. These attitudes
might impact the emotional well-being of the child
and, as such, must be considered pursuant to
s. 24(1)(a) of the Act. A child should be with
someone who fosters the relationship between him
or her and the non-custodial parent. The trial
judge’s finding that the respondents both blame the
appellant for the relationship and both believe that
she is a “gold digger” might be relevant in this
respect. This discussion by the trial judge does not
justify appellate intervention.

sons extra-conjugales de M. Edwards et I'attitude
des parties l'une envers l'autre. La Cour d'appel
fait remarquer que le juge a repiodhne
Edwards denéi” 'appelante pour sa liaison
avec M. Edwards. Elle dit que l'appelante portait
certes une partiande, Iiais qu’en towdtat de
cause, cela n'avaitrignravec I'in€rét de I'en-
fant. Je ne partage pas cette conclusion. D’abord, il
est inutile de savoir gubBster pour cette liai-
son. Mais les attitudes et les opuiogués
des parties sont importantes. Ces attitudes peuvent
influer sur leetbéenffectif de I'enfant et doi-
vent detre prises en congdition dans le cadre
de l'al. 24(1)a) de la Loi. L'enfaetrdaitvéc
une personne qui favorise sa relation avec le parent
non gardien. La conclusion du juge @eepremi’
instance selon laquelle lessimgjattent tous
deux Eni® sur I'appelante et estiment tous deux
qu’elle est une « asm@ntyrpourraiefre perti-

nente cetegard. L'analyse qu’a faite le juge de

cette question ne justifie pas lintervention en
appel.

With respect to the discussion of Mr. Edwards’
extra-marital affairs, the Court of Appeal found
that Warren J. incorrectly considered the impact of
these relationships on the marriage of the respon-

Au sujet des liaisons de M. Edwards, la Cour

d'appel conclut que le juge Warren a eu tort de
prendre en eoaisioh I'effet de ces liaisons sur
le mariage dessinEft€ dit qu'une rupture du
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dents. It held that a marriage breakdown was spec-  mariage relevait de la conjecture et que le juge a

ulative and that the trial judge considered exami@ cas de M. Edwards isofient de sa

Mr. Edwards in isolation from his family. It found  famille. Elle conclut que c’est une erreur impor-

that this was a material error of law. Again, | disa- tante de draitdn plus, je ne suis pas d'accord.

gree. Warren J. did not consider Mr. Edwards in  Le juge Warren n'a pas exénsifuation de

isolation from his family. Rather, he considered M. Edwardseiselit de sa famille. Il a phit”

both biological parents as individuals as well as in ~ camsides deux parents biologiques comme

conjunction with their support network. This is individus et en relation avecdeaau de soutien.

consistent with ss. 24(1)(a), 24(1)(c) and 24(1)(e). Cela est conforme aux al. 24(1)a), 24(1)c) et
24(1)e).

| agree with the Court of Appeal that a trial Je suis d’accord avec la Cour d’appel qu’unjugé5
judge cannot consider a parent completely in isola-  de prenmstance ne peut examiner la situation
tion from his or her support network. Step-parents  d'un parentam fegmpttement is@é de son
and siblings are important in a child’s life eséau de soutien. Les beaux-parents etéessfiet
(s. 24(1)(c)). These individuals play an important  sceurs sont importants dans la vie d'un enfant (al.
role in the child's emotional well-being 24(1)c)). Ces personnes jouenplanimportant
(s. 24(1)(a)) since they are a part of the family unit  dans soretiieraffectif (al. 24(1)a)) puisqu’elles
in which the child might end up living. The nega-  constituent une partie de la cellule familiale dans
tive and the positive traits and influences of step-  laquelle il pouerantlellement se retrouver.
parents must be considered. This being said, there  Les traits et les influega&ses” et positives
is a distinction between taking a step-parent into  des beaux-parents daieeptiS en consata-
consideration to determine the family unit in  tion. Cela dit, il y a une distinction entre prendre
which the child would live if that biological parent  en comesation un beau-parent powstdfminer la
were awarded custody and taking a step-parent cellule familiale dans laquelle I'enfant vivrait si ce
into consideration to determine if his or her posi-  parent biologique obtenait la garde, et prendre un
tive qualities are sufficient to override the negative  beau-parent en emigd” pour dferminer si
gualities of his or her custody-seeking spouse. Sec-  sesegupbisitives I'emportent sur les quedit”
tion 24(1)(e) is clear and requires the trial judge to egatives de son conjoint qui demande la garde.
consider the ability of the person who can exercise  LealirZ4(1)e) est clair: il exige que le juge
custody to actually exercise the right and duties  prenne en ecetsidh I'aptitude de la personne
adequately. As will be discussed later in this case,  qui peut exercer laageifeéetivement s’acquit-
this refers to Mr. Edwards and Ms. Van de Perre. ter de ses droits et devoirs convenablement.

Comme nous le verrons plus loin, il s'agit en 'es-
péce de M. Edwards et de™! Van de Perre.

Section 24(1)(e) requires that the trial judge L’alinea 24(1)e) exige que le juge de prerai’ 26
consider the merits of each applicant with regard to  instance prenne enecatimid’le netite de
the whole context. In most families, the biological = chaqueermi’au vu de I'ensemble du contexte.
parent is not completely alone. He or she will have  Dans la plupart des familles, le parent biologique
support networks to help him or her in times of  n’est pas cateyplént seul. Il pourra compter sur
need. In many cases, there is also an actual family  e®saukx de soutien pour l'aider en cas de
unit that must be considered in determining if the  besoin. Souvent, il existe aussritaelescel-
parent applying for custody is capable of ade- lule familiale gu'il faut prendre en emtsid”
guately parenting the child. In some cases, the petarghiner si le parent qui demande la garde
family unit will assist the custodial parent; in  est apt@sSumer convenablement sole aren-
others, it may hinder good parenting. Support net-  tal envers I'enfant. Dans certains cas, la cellule
works and family units are, however, only two of  familiale viendra en aide au parent gardien; dans
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many factors to be considered. Pursuant to the spe-  d’autres, elle pourra inhiber le bon rapport parent-
cific wording of s. 24(1)(e), the objective in every  enfant. leseaux de soutien et les cellules fami-
case is to determine the parenting abilities of the liales ne sont, toutefois, que deux parmi de nom-
specific person who will ultimately receive cus-  breux factearpréndre en compte. Selon les
tody. termes sgcifiqgues de I'al. 24(1)e), I'objectif dans
chaque cas estalaluer les congténces parenta-
les de la personnegmise qui, en dereie analyse,
obtiendra la garde.

In the present case, Mrs. Edwards and her En l'espgce, Mre Edwards et ses filles sont
daughters are important in determining the best importantes dansetaian de l'in€rét de
interests of the child because of the bond that [I'enfanaidse du lien qui pourrait exister entre
might exist between them and Elijah. This is stated elles et Elijah. C'est ce que dit I'al. 24(1)c) et,
in s. 24(1)(c) and, as discussed earlier, was noted = comme nous l'avons vu, le juge deepresi’
by the trial judge. tance en a pris note.

With respect to s. 24(1)(e), the trial judge con- S’agissant de I'al. 24(1)e), le juge de prerai’
sidered the family unit when he discussed the sta-  instance a pris erecatitaidia cellule familiale
bility of Mr. Edwards’ marriage. He considered the  lorsqu’il a examia’ stabili€® du mariage de
factual circumstances brought out in evidence and M. Edwards. Il a pris en compte les circonstances
possible problems that might arise. Pursuant to  factuelles mises en preuve et mqaetth-
s. 24(3) of the Act, the conduct of a parent cannot  tuels. Suivant le par. 24(3) de la Loi, la conduite
generally be considered; however, if this conduct  d'un parent ne peut pasglengirérale, €tre
impacts a factor stated in s. 24(1), such as the emo-  prise eneatisiat” toutefois, si cette conduite
tional well-being of Elijah or the ability of influe sur un factenun€ré au par. 24(1), tel le
Mr. Edwards to exercise custody with and without  bétne-" affectif d’Elijah ou [I'aptitude de
Mrs. Edwards, it is relevant. When considering the M. Edwardssumer la garde avec ou sarié M
family unit, the trial judge found that Mr. Edwards  Edwards, elle est pertinente. Lorsqu’il a examin’
has a weak and unstable marriage. As such, this  Ila cellule familiale, le jugeamstite” mariage
might impact the parenting support he receives de M. Edwetedsfaible et instable. Cela peut,
both during the marriage and following a possible  en soi, influer sur le soutien parental tant durant le
marriage breakdown. The appellant, on the other = mariage qu'advenant une possible rupture. L’appe-
hand, will likely have her parents’ support and lante, par contre, pourra vraisemblablement comp-
assistance until their death. ter sur le soutien et l'aide de ses parents jusqu’

leur mort.

Warren J. was also obligated to consider Le juge Warreretait aussi tenu d’examiner si la
whether Mr. Edwards’ conduct might impact his  conduite de M. Edwards pouvait influer sur son
individual ability to exercise the duties and rights  aptitude individweB&cquitter des droits et des
of custody. The trial judge and Court of Appeal devoirerefitsa la garde. Le juge de presng
both found that Mr. Edwards worked long periods  instance et la Cour d’appel ont tous deux conclu
of time away from home. He travelled extensively = que son travail obligeait M. Edaa’ddsenter
and Dr. Korpach stated that he was unlikely to ter-  de son foyer pour de lorgisele®. Il voyageait
minate his work to care for his children. This said, = beaucoup et, selori KoiMpach, tout indique
it is important to add that many fathers and  qu'il ne renonceraia gas travail pour prendre
mothers work long hours; many are also required  soin de ses enfants. Cela dit, il importe d'ajouter
to travel extensively. Work commitments do not que beaucoumids gt de eres ont de longues
always have a negative effect on parenting. Thisis  heures de travail; beaucoup sont aessdeblig”

a circumstance which must be considered in light  voyager souvent. Les exigences du travail n'ont
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of all other relevant facts. In this particular case, pas toujours un effatihsur I'aptitude paren-
Mr. Edwards not only has extremely long periods tale. C'est une situation qu'il fagcega la
away from home, but it was also found by the trial kmaide tous les autres faits pertinents. En I'es-
judge that while at home, he is very active in the ecqy'M. Edwards est absent du foyer pendant des
professional basketball social scene and has hadriodgs ex&fnement longues, et de plus, comme
several extra-marital affairs. This, combined with  le constate le juge deepeemstance, lorsqu’il
the findings that he leaves all the day-to-day child- aek maison, il est é&s impliqe dans les acti-
care activities to his wife, and the evidence of Dr. ewiEn marge du basketball professionnel et il a
Korpach, which indicates that he might not learn  eu plusieurs liaisons extra-conjugales. Ceci, com-
this role, raises doubt as to his ability to parent on e l@méc la constatation qu'il laisse tout le soin
his own. quotidien des enfardassa femme, et l@moignage

de D Korpach indiquant qu’il pourrait ne pas

apprendre ceoté, soutve des doutes quaatson

aptitudea’ exercer seul leoté de parent.

A trial judge cannot give custody to a father Le juge de prenere instance ne peut confier la30
merely because his wife is a good mother. Her  gardm [@re uniquement parce que sa femme
presence is a factor but, overall, the court must est une boemree §da @Sence est certes un fac-
consider if the applicant would make a good father  teur mais, avant tout, le tribunal doit se demander
in her absence. Even if the family were stable, this  si leeragt ferait un bongyé en son absence.
would not be determinative in a s. 24(1)(e) analy- enM"si la familleefait stable, cela ne serait pas
sis. Here, it is Mr. Edwards’ personal capacity to etediminant dans I'analyse selon I'al. 24(1)e). Ici,
exercise custody that must be considered, and the  c’est I'aptitude personnelle de M. Bdexards °
support provided by his wife is but a factor to be  cer la garde qu'il faut ewaesi@dt le soutien
weighed in assessing these parental abilities. appairt sa femme n’est qu’'un facteuévaluer

dans I'examen de ses quefitparentales.

As a final note, s. 24(1)(a) might also be Pour terminer, les liaisons de l'interpourraient 31
affected by the extra-marital affairs. The trial judge  faire jouer 'al. 24(1)a). Le juge deepzeims-
found that the daughters of Mr. and Mrs. Edwards  tance a ocengte’ les filles de M. et W
were very upset when Mr. Edwards’ affair with the ~ Edwards et bouleversés lorsqu’elles ont
appellant was discovered. It is probable that Elijah  appris la liaison de M. Edwards avec 'appelante. ||
would be affected in the same way if Mr. Edwards  est probable qu’Elijah seraitetrdebla nefne
were to have another affair. manre'si M. Edwards devait avoir une autre liai-

son.

In this case, it may be said that Mr. Edwards’ En I'espéce, on peut dire que la conduite de?
conduct impacts both ss. 24(1)(e) and 24(1)(a), M. Edwards iaflafois sur I'al. 24(1)e) et sur
and, as such, the trial judge was correct in consid-  I'al. 24(1)a), et,ogutitre, le juge de preare
ering his conduct. The Court of Appeal criticized instance a eu raison de la prendre earatosid”
Warren J. for not considering similar conduct of La Cour d'appel reproche au juge Warren de ne
the appellant. It is clear from Warren J.'s reasons  pas avoir pris en ematisid la conduite simi-
that he was aware of the appellant’s social beha- laire de I'appelante. Il ressort des motifs du juge
viour; yet, he did not discuss any impact that this  Warren cgtdit "conscient du comportement
might have on her ability to parent Elijah. Instead,  social de I'appelante; mais il n'a paseskamin”
he found that the appellant was a good mother.  pact que cela pourrait avoir sur sonaptidode
This finding is supported by the evidence of Dr.  cuper de Elijah. Au contraire, il seesgtien’ap-
Korpach who stated that the appellant has acquired  pedtaiteuhe bonne are. Cette conclusion est
good parenting skills since learning of her preg-etayée par le édmoignage de DKorpach qui a dit
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nancy. It is unclear how her behaviour might affect  que I'appelante a acquis de bonnesenoesm”
her ability to exercise custody pursuant to  parentales depuis quelle a su getalte
s. 24(1)(e) either by negatively impacting the fam-  enceinte. |l n'appgaaa”clairement en quoi son
ily unit or her individual ability. In addition, it is  comportement pourrait influer sur son aptéude °
unclear how this behaviour might impact Elijah’s  exercer la garde suivant I'al. 24(1)e), en affectant
emotional well-being. Without an impact on one of egativement soit la cellule familiale, soit son apti-
the factors in s. 24(1), her conduct is irrelevant  tude individuelle. De plus, il n'appasatlaire-
and, pursuant to s. 24(3), should not be considered. = ment en quoi ce comportement pourrait influer sur
Past or present conduct by a parent that does not, leetsraffectif d’Elijah. Sans incidence sur
in the words of the Act, “substantially affect” the  I'un des facteaman€rés au par. 24(1), sa con-
best interests of the child has no bearing on a cus-  duite est sans pertinence et, suivant le par. 24(3),
tody determination and does not require comment.  ne devraétpagprise en consdation. La con-
duite angérieure ou méente d'un parent qui, selon
les termes de la Loi, « n'influe pas deda,impor-
tante » sur I'inetét de I'enfant n’est pas pertinente
dans une éCision sur la garde et neenté aucun
commentaire.

Returning to the test for appellate intervention, Sil'on revient au crite justifiant I'intervention
there is no indication that Warren J. erred materi-  en appel, rien n’'indique que le juge Warren a com-
ally in considering the attitudes of the parties  mis une erreur importante en examinant I'attitude
towards each other or in considering the extra-  des parties I'une envers l'autre ou encore les liai-
marital affairs of Mr. Edwards. He noted s. 24(3)  sons extra-conjugales de M. Edwards. Il cite le
which provides that conduct cannot be considered  par. 24(3) qui dispose qu’une conduitestre peut ~
unless it impacts a factor listed in s. 24(1) and, prise en arasioll que si elle a une incidence
although he did not explicitly refer to the factors in ~ sur un facteuréré au par. 24(1) et, bien qu'il
guestion, he did discuss this conduct with refer- n’ait pas metienpfessment les facteurs en
ence to Mr. Edwards’ parenting abilities and  question, il a effectivement exaefite” conduite
Elijah’'s emotional well-being. eu egard aux congiences parentales de

M. Edwards et au bieatfe affectif d’Elijah.

D. The Concern that the Trial Judge Based his D. La crainte que le juge de premiere instance ait
Decision on Sereotypical Views Including the fondé sa décision sur des conceptions stéréoty-
Tender Years Doctrine pées, telle la doctrine des enfants en bas age

The Court of Appeal stated that it was unclear La Cour d’appel dit qu’il n’est pas certain que le
whether the trial judge considered all the factors in  juge de prenmstance a pris en considfion
s. 24(1) or whether he considered the “tender  tous les facteurs du par. 24(1) ou qu'il & examin’
years” doctrine or had a stereotypical view of one  la doctrine des « enfants agebasu avait une
or both parties. First, as noted above, the trial  perceptes@osyiEe de I'une des parties ou des
judge clearly stated and discussed all factors listed  deux. D’abord, on a vu que le juge a clairement
in s. 24(1). With respect to the tender years docenon® et examia tous les facteurenun€rés au
trine, the trial judge, quoting from the case of  par. 24(1). Pour ce qui est de la doctrine relative
Tyabji v. Sandana (1994), 2 R.F.L. (4th) 265 aux enfants en hgs, le juge, citant un extrait de
(B.C.S.C.), specifically stated that stereotypicalTyabji c¢. Sandana (1994), 2 R.F.L. (4th) 265
gender views have no place in custody determina-  (C.S.C.-B.)ddiifigpement que les perceptions
tions. Nowhere in his reasons does the trial judge eréatypges n'ont pas leur place en neadi de
mention this doctrine or state that it is important  garde. Nulle part dans ses motifs leejmgpua’”
for the child to be with the mother during his early  cette doctrine ni ne dit qu'il est important pour
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years. In other words, there is absolutely nothing  I'enfaetre’avec sa are dans les prestés

to give any indication that the trial judge even con- emsnde sa vie. En d’autres termes, absolument

sidered the tender years doctrine. As for other ster-  rien n’indique que le jugena cohsidfé la

eotypical views, the respondents argue that the trial  doctrine des enfants agebd&s "ce qui con-

judge incorrectly relied upon stereotypical views  cerne d'autexdatypes, les inties font valoir

of Mr. Edwards as a Black man or as a Black bas-  que le juge s’est§andhe perceptioneséoty-

ketball player. It is important to stress that nothing ee ple M. Edwards comme homme noir ou joueur

stated by Warren J. indicates a bias against Black  de basketball noir. Il importe de souligner que rien

people in general or Black basketball players in  dans ce que dit le juge Waresglaeain pejuge

particular. The respondents rely upon Warren J.'s  contre les Noirsemdrab'ou les joueurs de

statements at trial during the cross examination of  basketball noirs en particulier. Les iimtim-

Dr. Korpach and argue that these indicate that he  quent les propos qu’a tenus le juge Warren au pro-

looked at Mr. Edwards only as a Black athlete. es durant le contre-interrogatoire dé Korpach

However, as noted by counsel for the appellant in ety voient I'indication qu’il ncai pér Edwards

reply, these statements were made as a result of the = que commeetm rathl” Toutefois, comme I'a

witness’s reference to the influences that the  fait observer l'avocat de l'appelant@omser”

respondents’ culture had on his parenting abilities.  ces petp@Enf Iésa la gférence qu’avait faite

As a result of this testimony, the court asked sev- enaoiha I'influence de la culture de l'intienSur

eral questions related to this cultural impact. ses aptitudes parentales.adassuite de ce
témoignage que le juge a jpodiverses questions
sur cette incidence culturelle.

When one reconsiders the decision of Warren J. Si I'on reconsi@te la @cision du juge Warrea ° 35
in light of the appropriate test for appellate review, la kmmidu criete applicablea I'examen en
there is no indication from his reasons that he  appel, rien dans ses motifs n’'indique qu'il ait com-
made any material error or ignored any relevant  mis une erreur importarggliyé de prendre en
evidence. Warren J. discussed all factors listed in  ceraioh des preuves pertinentes. Le juge
s. 24 of the Act. It was not the role of the Court of  Warren a exartons les facteurenunmerés a
Appeal to reconsider the evidence and determine if  I'art. 24 de la Loi. Il n'appartenaitl@asSour
the trial judge properly weighed the evidence dis-  d’appelegeariner la preuve pouetkrminer

cussed in his reasons. s'il avait bien &g la preuve analgg dans ses
motifs.
II. The Importance of Race in the Custody Deter-  Il. L'importance de la race daesgitod tou-
mination of a Child of Mixed Racial Heritage chant la garde d'un enfant ayant un patrimoine
racial mixte

The Court of Appeal found that the trial judge La Cour d’appel estime que le juge de prm@i’ 36

gave “no consideration” to issues of race and inter-  instance n'a acffeaBbUCTION] « aucune con-
racial problems that Elijah might face. In fact, the esidion » aux questions de race et aux pro-
trial judge noted that there had been some testi- embés$ interraciaux auxquels Elijah pourreite”
mony at trial related to the race of Elijah and the  con&oBti fait, le juge a fait remarquer que cer-
importance of being exposed to his heritage and t&nm®ijnages au pres concernaient la race
culture as the son of an African-American father.  d’Elijah et I'importance pour étfedéxpos’a
Rather than discussing the child’s race in detail, son patrimoire st Culture comme fils d'un
however, the trial judge noted that this child is of  Afro-@moain. Plubt que d’examiner enedail la
guestion de la race de I'enfant, toutefois, le juge a
souligré qu'il était d’origine raciale mixte et que
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mixed race and, as such, his Caucasian Canadian  son patrimoine blanc devait d@tiegussieh
heritage must also be considered. compte.

The interveners, the African Canadian Legal Les intervenantes, African Canadian Legal
Clinic, the Association of Black Social Workers  Clinic, Association of Black Social Workers et
and the Jamaican Canadian Association, submit  Jamaican Canadian Association, soutiennent que la
that race is a critical factor in custody and access race est un facteur crucial dans les affaires de
cases. In my view, the importance of this factor  garde et e@aécimon avis, I'importance de ce
will depend greatly on many factual considera- facteypethd grandement de nombreuses consi-
tions. The interveners state that there are key toolseratidhs factuelles. Les intervenantes affirment
a Canadian biracial child will need in order to fos-  qu'un enfant canadien d'origine biraciale aura
ter racial identity and pride: the need to develop a  besoin d’outils mEwalapper son idenétet sa
means to deal with racism and the need to develop e fiadiales, les outils qui lui permettront de faire
a positive racial identity. The corollary to these face au racisme etedelogper une idenét
needs is the parental ability to meet them. The raciale positive. Ces besoins ont comme corollaire
interveners do not state that the minority parent [I'aptitude parentaképondre. Les intervenantes
should necessarily be granted custody; rather, the  n’affirment pas que le parent appartémant °
guestion is which parent will best be able to con-  mira#Vrait ecessairement obtenir la garde; il
tribute to a healthy racial socialization and overall  s’agitqhld€ savoir quel parent sera le mieux en
healthy development of the child. This question is  mesure de contriduéa Saine socialisation
one of fact to be determined by the courts on a  raciale et au sagtoppement global de I'en-
case-by-case basis and weighed by the trial judge  fant. Cette question est une question de fait, qu'il
with other relevant factors. appartient aux tribunaux de trancher cas par cas, et

au juge de prerere instance d'appcier avec tous
les autres facteurs.

The interveners submit that, although some Les intervenantes font valoir que, bien que cer-
studies show that Black parents are more likely to  ta@tedes montrent que les parents noirs sont
be aware of the need to prepare their children to  probablement plus conscients du bespa-de pr’
cope with racism, the main issue is which parent  rer leurs erddiaise face au racisme, la princi-
will facilitate contact and the development of  pale question est de savoir quel parent facilitera le
racial identity in a manner that avoids conflict, dis-  contact eteleeldppement de l'idenétraciale
cord and disharmony. But again, this is only one  d’'une emanjui€vitera les conflits, la discorde
factor to be considered by the trial judge. | would et le manque d’harmonie. Maisgdre, ce n'est
also add that evidence of race relations in the rele-  qu’un des facteurs que le juge ele pinstaince
vant communities may be important to define the  prendra en evasah. J'ajouterais qu'il peut
context in which the child and his parents will  ausse important de psenter une preuve tou-
function. It is not always possible to address these  chant les relations raciales dans les ceammunaut’
sensitive issues by judicial notice, even though  pertinentes afirfderdé contexte dans lequel
some notice of racial facts can be taken;Ree  évolueront I'enfant et ses parents. Il n’est pas tou-
Williams, [1998] 1 S.C.R. 1128. The weight to be  jours possible de traiter ces questioated par
given to all relevant factors is a matter of discre-  connaissance judicia@me nsi certains faits
tion, but discretion must be exercised with regard  raciaux pe@mntéconnus d'office : voiR. c.
to the evidence. In essence, the interveners argiilliams, [1998] 1 R.C.S. 1128. Le poidsdonner
that race is always a crucial factor and that ita tous les facteurs pertinents est eratidiscetion-
should never be ignored, even if not addressed by  naire, mais cettialisddit s'exercer en fonc-
the parties. They favour forced judicial considera-  tion de la preuve. Pour I'essentiel, les interve-
tion of race because it is essential in deciding nantes soutiennent que la race est toujours un
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which parent is best able to cope with difficulties  facteur crucial qu'il ne faut jaragiger, neme

biracial children may face. This approach is based si la question n'est pasesopgvies parties.

on the conclusions reached concerning the present  Eleomsent la prise en consmdtion judi-

state of race relations in Canada. As | have said, ciaire obligatoire de la race parce questéest un ~

racial identity is but one factor that may be consid- ment essentiel pEmided quel parent est le

ered in determining personal identity; the rele- mieux en mesure d'affronter les difficuiX-

vancy of this factor depends on the context. Other  quelles les enfants d’origine biraciale sont suscep-

factors are more directly related to primary needs tiblesrel’Confrords. Cette approche se fonde

and must be considered in priority (see R. G. sur les conclusiees oncernantdtat actuel

McRoy and C. C. lijima Hall, “Transracial Adop-  des relations raciales au Canada. Comme je I'ai dit,

tions: In Whose Best Interest?”, in Maria P. P.  I'identificiale n’est qu'un des facteurs pouvant

Root, ed.,The Multicultural Experience (1996), ¢6tre considfés dans la etermination de I'identit”

63, at pp. 71-73). All factors must be considered  personnelle; la pertinence de ce fmbewr dli

pragmatically. Different situations and different  contexte. D’autres facteurs sont plus directement

philosophies require an individual analysis on the es ldux besoins primaires et doivestte”trai€s

basis of reliable evidence. prioritairement (voir R. G. McRoy et C. C. lijima
Hall, “Transracial Adoptions : In Whose Best In-
terest?”, dans Maria P. P. Root, dithe Multicul-
tural Experience (1996), 63, p. 71-73). Il faut exa-
miner tous les facteurs decta pragmatique. Des
situations et philosophies diiféntes exigent une
analyse individuelle sur la base de preuves fiables.

There is also a distinction between the role of Il faut aussi faire une distinction entre e de 39
race in adoption cases and those cases involving la race dans les affaires d’adoption et les affaires
two biological parents desiring custody; see G. u deux parents biologiques se disputent la garde
Pollack, “The Role of Race in Child Custody Deci-  (voir G. Pollack, “The Role of Race in Child Cus-
sions Between Natural Parents Over Biracial Chil-  tody Decisions Between Natural Parents Over
dren” (1997), 23N.Y.U. Rev. L. & Soc. Change  Biracial Children” (1997), 23N.Y.U. Rev. L. &

603, at p. 617. In adoption cases, the situatioltoc. Change 603, p. 617). Dans les affaires

might arise whereby the court must make an  d’adoption, il peut arriver que le tribunahait
either/or decision; in other words, the child is  sir entre deux options : que I'enfant soi¢ expos”
either granted or denied exposure to his or her own  patrimoine qui lui est propre ou qu'il en &oit priv’
heritage. Here, however, we have two biological Ici nous sommes toutefoisesenge” de deux

parents, each of whom shares a part of the race and  parents biologiques, dont chacun partage une par-
culture of the child. Of these two biological par- tie de la race et de la culture de I'enfant. De ces
ents, one will be granted custody and one will be  deux parents biologiques, I'un obtiendra la garde et
granted access. The result here is that Elijah will  l'autre des droits de visite, de sorte qu’Elijah sera
have exposure to both sides of his racial and cul- expox deux facettes de son patrimoine racial

tural heritage. There was no evidence introduced to et culturel. Aucune preuge @eoduite pour

suggest that greater exposure to one’s racial backemodtrer qu'il est, dans tous les cas, danseii@tt”

ground through custody as opposed to access is in  de I'enfainé dlavantage expgsl son patri-

the better interests of the child in every case. Con-  moine racial par le biais de la gastiquplp@ar
sequently, cultural concerns are not the same as le biais des droits de visite. Equertindés

those involving prospective adoptive parents who eopcupations culturelles ne sont pas dema”

do not share the same race and culture as the child.  ordre que dans le cas de parents adoptifs potentiels
This said, | wish to note that the approach taken in ~ qui ne sont pasrde race et de emie culture

this case is not new. IH. (D.) v. M. (H.), [1997] que I'enfant. Cela dit, je tierss souligner que la
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B.C.J. No. 2144 (QL) (S.C.), (subsequently conf'd emdirche prop@s en I'espCe n'est pas nouvelle.
by [1999] 1 S.C.R. 328), Bauman J. considered a  Band.) c. M. (H.), [1997] B.C.J. No. 2144
case involving an adoption dispute between two  (QL) (C.S.) (conf. ensuite par [1999] 1 R.C.S.
sets of grandparents: the mother’s biological father ~ 328), le juge Bauman examinait un cas d'adoption
and her adoptive parents. The mother of the child  mettant aux prises deux familles de grands-
was aboriginal and the father was African Ameri-  parents : dee fiologiqgue de la ere et ses
can. The mother’'s adoptive parents were Cauca- parents adoptifsereade I'enfantefait d’ori-
sian and her biological father was aboriginal. In  gine autochtone eg¢rée @origine afro-amri-
that case, counsel for the child’s biological grand-  caine. Les parents adoptifs éeeldtaient de
father argued that the child’s aboriginal heritage race blanche etesenbjplogiqueetait autoch-
should be given great weight especially in light of  tone. L'avocat du grereddpiologique plaidait
the Child, Family and Community Service Act, qu'on devait accorder un poids coreiablle au
R.S.B.C. 1996, c. 46, which notes the importance  patrimoine autochtone de l'enfant, compte tenu
of cultural identity of aboriginal children in con-  notamment deClald, Family and Community
sideration of their well-being. Bauman J. stated, atervice Act, R.S.B.C. 1996, ch. 46, qunbnce
paras. 46 and 47, that the child’'s l'importance de prendre en eoasioh I'identig
culturelle des enfants autochtones au moment
d’'appecier leur bierefre. Le juge Bauman dit
(aux par. 46-47) :

aboriginal heritage and the ability of his biological TRADUCTION]...le patrimoine autochtone de I'enfant
grandfather to preserve and enhance it are important et la eapactn grandgpe biologique de le mainte-
considerations, but we must not overlook the obvious nir et de le valoriser sont des facteurs importants, mais
fact that Ishmael has an African-American background nous ne devoneghgemnle faitevident qu’lshmael a
and American citizenship. That heritage is also of une origine afesicairie et la citoyennetaneri-
importance and it is equally deserving of preservation caine. Ce patrimoiee agsSi une importance et
and nurturing. This is not a case of taking an aboriginal eritmtout autant éfre pesen€ et nourri. Il ne s'agit
child and placing him with a non-aboriginal family in pas ici du placement d’'un enfant autochtone dans une
complete disregard for his culture and heritage. . . . famille non autochtonepsis total de sa culture et

de son patrimoine. . .

... The submission that Ishmael’s aboriginal heritage ... Soutenir que le patrimoine autochtone d’lshmael
is virtually a determining factor here, oversimplifies a est pratiquement un factéemméiant en l'egre
very complex case. [Emphasis added.] c’est simplifidiextréme une affaire & complexe.

[Je souligne.]

He next proceeded to consider all factors which Il examine ensuite 'ensemble des facteurs influant
impact the best interests of the child, including his  sur diéit"de I'enfant, dont son patrimoine
aboriginal heritage and, having weighed all these  autochtone, e$ &% avoir tous soupss’ il

factors, decided that the parenting and family envi- ecid€ que I'environnement parental et familial
ronment of the mother's adoptive parents was  qu'offrent les parents adoptifs deelasnsSugp”
superior and better served the child’s best interests.  rieur et correspond aniiguterét de I'enfant.

This Court upheld this decision. It is therefore  Notre Cour a coeficette dcision. Il est donc

clear that, even in adoption cases where it might clair qemendans les affaires d’adoption 0"

play a more important role, race is not a determi-  elle peut jouasleplis important, la race n'est
native factor and its importance will depend pas un factetgraiinant et que son importance
greatly on the facts. epend grandement des faits.

Race can be a factor in determining the best La race peutfre un facteur dans I'apgmiation
interests of the child because it is connected to the  derintle I'enfant parce qu’elle eseéa sa
culture, identity and emotional well-being of the  culteson identd’eta son bierefre affectif. Le
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child. New Brunswick, for example, has adopted  Nouveau-Brunswick, par exemple, & @i
legislation prescribing mandatory consideration of  prescrivant la prise en eatisid obligatoire du
“cultural and religious heritage” for all custody  « patrimoine culturel et religieux » dans toutes les
determinationsKHamily Services Act, S.N.B. 1980,  dCisions relativea la gardel(oi sur les servicesa
c. F-2.2, ss. 1 and 129(2)). British Columbia hada famille, L.N.-B. 1980, ch. F-2.2, art. 1 et
included similar language in its provisions regard-  129(2)). La Colombie-Britannique a inclus des
ing adoption, but not in those found in thamily  termes similaires dans ses dispositions touchant
Relations Act applicable in this casé\@option Act,  I'adoption @Adoption Act, R.S.B.C. 1996, ch. 5,
R.S.B.C. 1996, c. 5, s. 3). The adoption and cus- art. 3), mais non dans les dispositidtasrily la
tody contexts may differ because the adopted chiléRelations Act applicables en I'egre. Les con-
will generally cease to have contact with the bio-  textes de I'adoption et de la garde péevdifit ™
logical parent while custody will generally favour erénts puisque I'enfant adeptesse en egéral
contact with both parents. Nevertheless, it is gener- etr@’@n contact avec le parent biologique alors
ally understood that biracial children should be  que la garde varénafjfavoriser le contact avec
encouraged to positively identify with both racial les deux pareranhioins, on considé gnéra-
heritages. This suggests the possibility of a biracial  lement qu’il convient d’encourager les enfants
identity (i.e. “forming an identity that incorpo-  d’origine biraciate s’identifier positivementa °
rates . . .multiple racial heritages”, see Pollack, leurs deux patrimoines raciaux. Ceci atteste la pos-
supra, at p. 619). It is important that the custodial  sibilit'une double idengttraciale, ouTRADUC-
parent recognize the child’s need of cultural iden-TIoN] « de la formation d’'une idenéitqui incor-
tity and foster its development accordingly. | pore [...] des patrimoines raciaux multiples »
would therefore agree that evidence regarding the  (voir Polieckit., p. 619). Il est important que
so-called “cultural dilemma” of biracial children le parent gardien reconnaisse le besoin @identit’
(i.e. the conflict that arises from belonging to two  culturelle de I'enfant et qu'il favoriseesmtog-
races where one may be dominant for one reason  pement en ce sens. Je serais donc d’accord pour
or another) is relevant and should always be dire que la preuve touchant ce qu'on appelle le
accepted. But the significance of evidence relating  « dilemme culturel » des enfants issus de deux
to race in any given custody case must be carefully  racesdcle conflit €sultant de I'appartenance
considered by the trial judge. Although generala deux races dont I'une peut dominer pour une rai-
public information is useful, it appears to be often  son ou pour une autre) est pertinente et devrait tou-
contradictory (T. L. Perry, “The Transracial Adop-  joatse reue. Mais, dans une affaire de garde,
tion Controversy: An Analysis of Discourse and limportance de la preuve rekatieerace doit
Subordination” (1993-94), 2N.Y.U. Rev. L. &  étre soigneusement exare@ par le juge de pre-
Soc. Change 33, at p. 59), and may not be suffi- ame instance. Bien que linformatiorermgrale
cient to inform the judge about the current status  soit utile, ellatmoavent contradictoire (voir
of race relations in a particular community or the  T. L. Perry, “The Transracial Adoption Contro-
ability of either applicant to deal with these issues.  versy: An Analysis of Discourse and Subordina-
tion” (1993-94), 2IN.Y.U. Rev. L. & Soc. Change
33, p. 59), et peut ne pafé suffisante poweclai-
rer le juge sur la situation courante des relations
raciales dans une communauidniee, ou sur I'ap-
titude de I'un ou l'autre requranta faire facea'ces
guestions.

For the Court of Appeal to intervene, it would Pour intervenir, la Cour d’appel doit concluae 41
have to find a material error. Although Warren J. I'existence d’une erreur importante. Bien que le
did not discuss in detail the role that race plays in  juge Warren n’ait pasearalytail le Gle que
determining the best interests of the child, he did joue la race danstagimm de I'in€rét de I'en-
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state that there is an overarching need for the child
to be in a stable and loving environment. The lim-
ited findings of the trial judge on this issue
reflected the minimal weight that the parties them-
selves placed on the issue at trial. Therefore, not-

fant, il a bel et bien dit que I'enfant a prioritaire-
ment besoin d’'un environnement stable et affec-
tueux. Les constatationgdisni juge ce sujet
correspondent au poids minime que les parties

el@ren’ont dorma la question durant le pro-

withstanding the role that race may play in custody es. dPar corejuent, nonobstant I®le” que peut

determinations, it appears that the trial judge noted
that this issue was not determinative and that, in
this case, Elijah would be in a more stable and lov-
ing environment if custody was granted to the

jouer la race areiddigarde, il semble que le

juge a iadjga’cette questionetdit pas dfer-
minante et qu’en I'occurrence Elijah serait dans un
environnement plus stable et affectueux si la garde

appellant. He clearly considered the mixed race oétait ‘confée a I'appelante A I"evidence, il a pris

Elijah and implied that race may impact s. 24(1)(a)
in some cases; however, the trial judge obviously
was of the view that, even if the biological father
provided some benefits as regards fostering a posi-
tive racial identity, these benefits did not outweigh
the negative findings related to him. By interven-
ing in the consideration of race by the trial judge,
the Court of Appeal failed to apply the correct
standard of review. It should not have intervened;
this issue was given disproportionate emphasis at
the initiative of the Court of Appeal.

en cengtith la double origine raciale d’Elijah

et ael@nEndre que la race pouvait influer sur

l'al. 24(1)a) dans certains cas. Toutefoisyit est
dent que le juge pensakmessire pre bio-

logique pouvaggnter des avantages en favori-

sant une ideratdiale positive, ces avantages ne

I'emportaient pas sur les constatagatiges le

concernant. En intervenant dans I'examen par le
juge de prenmstance de la question de I'ori-
gine raciale, la Cour d’appel n’a paz dapliqu”

norme appregride contie. Elle n'aurait pasw”

intervenir. A l'initiative de la Cour d’appel, cette
qguestion a rey une attention disproportioe@.’

In this case, there was absolutely no evidence En l'esgece, rien en preuve n’indiquait que la

adduced which indicates that race was an impor-
tant consideration. As noted by the appellant in her
factum, there was essentially no evidence of racial
identity by reason of skin colour or of race rela-
tions in Vancouver or North Carolina; there was no
evidence of the racial awareness of the applicants
or of their attitudes concerning the needs of the
child with regard to racial and cultural identity.
The issues of race and ethnicity were not argued at
trial, nor were written submissions provided in the
appeal. The sole evidence relied upon by the
respondents in this Court was a blanket statement
by Mrs. Edwards that the appellant could not teach
Elijah what it was to be Black and the testimony of

etaie Une consiglation importante. Comme le
souligne I'appelante danersoirenil n'y avait
essentiellement aucune preuveedimzaté du
fait de la couleur de la peau ou des relations
racialegancouver ou en Caroline du Nord; il
n'y avait aucune preuve de la conscience raciale
deseragts ou de leur attitude concernant les
besoins de I'enfant erereatiidenti€ raciale et
culturelle. Les questions de race et @’ethnicit’
n'ont gasEbattues au pres, ni dans l'argu-
mentatidte ‘en appel. L'unique preuve qu’in-
voquent lessrdiewant notre Cour est laaB-
ratiemérgle de Nre Edwards, selon laquelle
'appelante ne pouvait enseigéigah ce que

Dr. Korpach that Elijah would likely be considered etait que d&tre un Noir et le eémoignage de

to be of Black colour. The Court of Appeal
acknowledged this, at para. 48, where it stated:

" Blorpach selon lequel Elijah serait vraisembla-

blement esdhsidmmeetant de couleur noire.

La Cour d'appel le reconmtauand elle dit au
par. 48 :

Perhaps because of the sensitivity of racial and culturalfRADUCTION] Peutétrea cause du carame dlicat des

factors, counsel made very little reference to these mat-
ters, although Mrs. Edwards was asked in cross-exami-

facteurs raciaux et culturels, les avocats oetdeeu parl”
ces questions, bien qu’on aiedamaordfe-interro-
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nation whether she agreed that Elijah’s “heritage” was a gatovi@e Edwards si elle convenait que « le patri-
“complicating issue” between the two parents. moine » d’Elijah « compliquait » la situation entre les
deux parents.
In fact, in this Court, counsel for the respon- En fait, devant notre Cour, I'avocat des irgsn” 43
dents stated that “neither of the parties wanted to  a dit GRM®JCTION] « ni I'une ni l'autre partie
touch it, because it's so politically incorrect to say  ne voulait aborder la question, parce qu'il n’est pas
that race has any bearing” (emphasis added). This  confard@erectitude politique de dire que la
is an unacceptable reason for counsel to fail to race a une incidence quelconque » (je souligne).
raise evidence on a factor that he or she believes  Ce n’est pas une raison acceptable de la part d’'un
may impact the best interests of the child. Without  avocat pour omettresntaf une preuve sur un
evidence, it is not possible for any court, and cer-  facteur qu'il estime pouvoir influer senét'ice’
tainly not the Court of Appeal, to make a decision  I'enfant. Faute de preuve, il est impossible pour
based on the importance of race. Unfortunately,  tout tribunal, et certainement pour la Cour d’appel,
this is what the Court of Appeal did when New-  de rendre wogsibvh fonde sur I'importance de
bury J.A. stated, at para. 50: “If it is correct that la race. Malheureusement, c’est ce que fait la Cour
Elijah will be seen by the world at large as ‘being  d’appel lorsque le juge Newbury dit au par. 50:
black’, it would obviously be in his interests to live TRRDUCTION] « S'il est exact qu’Elijah sera par,
with a parent or family who can nurture his iden-  par le mondeeeérgl’comme “noir”, il serait”
tity. . . .” She further stated, at para. 51: evidence dans son &€t de vivre avec le parent
ou la famille qui peut nourrir son idertits. Elle
ajoute ceci au par. 51:

... it seems to me likely that being raised in an Afro- TRADUCTION] . .. il me semble vraisemblable @ifé
American family in a part of the world where the black elevé dans une famille afro-aritaine, dans une partie
population is proportionately greater than it is here, du mondéagiopulation noire est proportionnelle-
would to some extent be less difficult than it would be ment plus grande qu’ici, serait dans une certaine mesure
in Canada. Elijah would in this event have a greater moins difficile qu’au Canada. Elijah aurait dans ce cas
chance of achieving a sense of cultural belonging and plus de chanevalepdér un sentiment d’apparte-
identity and would in his father have a strong role model nance et d'elentitirelles et il aurait en sorng’le

who has succeeded in the world of professional sports. elmadE quelqu’un qui aetissi dans le monde du

sport professionnel.

lll. The Addition of Mrs. Edwards as a Custodial  Ill. La jonction d&@9NEdwards comme coregu’
Applicant at the Court of Appeal rante de la garde en Cour d’appel

The trial was conducted from October 1998 to Le pro@s a eu lieu d'octobre 1998 janvier 44

January 1999. Theramily Relations Act was  1999. Laamily Relations Act a ét¢ modifiée par
amended to add ss. 24(1.1) and 35(1.1) on Decem-  I'ajout des par. 24(1.1) et 35(1.BcénBre”
ber 8, 1998. The respondent Mrs. Edwards did not ~ 1998. Léstiivi"® Edwards n’a pas demamd’
apply to become a custodial parent at this time.  devenir parent gardienmoment. Le juge de
The trial judge mentioned that Mrs. Edwards had  peeeiinstance a netqu’elle n’avait aucun
no custody rights to Elijah and made his order dada garde d’Elijah et a rendu son ordonnance
accordingly. en coregjuence.

During the Court of Appeal hearing, the Court A l'audience en appel, la Cour d’appel a elle?®
of Appeal itself invited counsel to make a custody emme”invi€ I'avocata pesenter une demande de
application on behalf of Mrs. Edwards. The Court  garde au nomntéeElwards. La Cour d’appel a
of Appeal later found that the trial judge had erred  par la suite conclu que le juge dergiastance
in stating that Mrs. Edwards had no custody rights.  avait commis une erreur en disant™que M



46

a7

1042 VAN DE PERREV. EDWARDS Bastarache J. [2001] 2 S.C.R.

It found that the amended legislation allowed for ~ Edwards n’avait aucun aldeitgarde. La cour
her to request and be granted custody, and that pro-  estimait que la loi emaddifi'permettait de
cedural requirements were not an important imped-  demander et d’obtenir la garde, et que les exi-
iment since Mrs. Edwards had been questioned at  gencesdpralgs rétaient pas un obstacle
length at trial and the court hgwhrens patriae  importantetant done’que Mne Edwards avaiete
jurisdiction to act in the best interests of the child.  longuement intsr@yi proes et que la cour
pouvait, en vertu de sa coetphceparens patriae,
agir dans I'in€rét de I'enfant.

When faced with a custody determination, the Lorsqu’elle doit se prononcer sur une question
role of the Court of Appeal is to analyse the trial  de garde, la cour d’appel aofmuafarialyser la
decision in its proper context. In other words, in ecidion de preneire instance dans son juste con-
making its decision, it must take notice of the per-  texte. En d’autres termes, elle doit, pour rendre sa
sons who are the actual parties before the courtecisih, prendre acte des parties qui sont effecti-
Mrs. Edwards did not apply for custody during the ~ vement devant elle. PuistriIEdwards n’'a pas
trial. As a result, it can hardly be said that Warren espn¢” de demande de garde pendant le ggpc’
J. erred in not awarding joint custody to her and  on ne peut pas dire que le juge Warren a commis
Mr. Edwards. une erreur en ne lui accordant pas la garde con-

jointe a elle eta’ M. Edwards.

The Court of Appeal relied upon itgarens La Cour d’'appel s’est formgt sur sa congténce
patriae jurisdiction to award custody to a new parens patriae pour accordea une nouvelle partie
party together with Mr. Edwards; in my view, la garde conjointe avec M. Edwardsn avis,
adding a party on the initiative of the Court of  prendre l'initiative de joindre une partieegsi-in”
Appeal is unfair to other parties and does not fall  table pour les autres parties et n'entre pas dans le
within the court’s supervisory rol®arenspatriae  rdle de surveillance de la cour d’appel. La cemp”
jurisdiction does not justify the avoidance of the  tepaeens patriae ne justifie pas la non-applica-
rules of civil procedure. The respondents rely on  tion @gges de praadure civile. Les intire$
Rule 15(5) of the British Columbi@preme Court  invoquent le par. 15(5) desgles de prasdure de
Rules, Reg. 221/90, which states: la Cour smpe de la Colombie-Britannique, Reg.

221/90, qui dispose :

[TRADUCTION]
Rule 15 — Change of Parties Regle 15 — Jonction ou substitution d’une partie
(5) (a) At any stage of a proceeding, the court on appli- (5) a) Sur demande, le tribunal peut, par ordonnance au
cation by any person may cours de linstance,

(ii) order that a person, who ought to have been (ii) joindre ou substituer comme partie la personne
joined as a party or whose participation in the qui auraétds partie ou celle dont la partici-
proceeding is necessary to ensure that all mat- patidnstance esteressaira la €solution
ters in the proceeding may be effectually adju- effective des questions en litige,

dicated upon, be added or substituted as a party,
and
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(iif) order that a person be added as a party where (i) joindre une personne comme partie lorsqu’il
there may exist, between the person and any peut exister, entre cette personne et toute partie
party to the proceeding, a question or issue a l'instance, une question red”
relating to or connected
(A) with any relief claimed in the proceeding, (A)Xoute mesure de redressement demand”
or en l'instance, ou
(B) with the subject matter of the proceeding, éBlobjet de l'instance,
which in the opinion of the court it would be gu'il serait, de I'avis du tribunal, juste et con-
just and convenient to determine as between venable de trancher entre la personne et cette
the person and that party. partie.

For Mrs. Edwards to be added in accordance Pour que Nre Edwards puisseetfe jointe 48
with Rule 15, the court must find that she “ought  comme partie coefoenta la €gle 15, le tribu-
to have been joined” or “is necessary”. | do not  nal doit conclure qu'elle « auitedpartie » ou
believe that it can be said that it was “necessary”  que sa participation ecessaire ». Je ne crois
that she become a party to the proceedings or that pas qu'on puisse dire I'un ou l'autegleLa r’
she “ought to have been joined” as a party. Rule  15(5)a) estecetisgr les situationsuda jonc-
15(5)(a) is meant to cover situations where it is  tion d'une personne est pratiquesnessaire
practically necessary for a person to be added as a  poesdhution adquate du litige; quand, dans
party for the proper determination of the case; ina  une affaire de garde, le juge estime que les deux
custody case, where the trial judge finds that both  parents biologiques sont des parents convenables,
biological parents are suitable, even though they emm?%’ils ne sont pas des parents parfaits, il n'est
might not be perfect parents, it is not necessary for  easssaire de joindre des tiarsinstance et le
others to be added as parties, and the court should tribunal ne devrait pas chercher de son propre chef
not try to find on its own a better party to whom  une meilleure partiei ‘accorder la garde. Rien
custody should be granted. There is no indication  n’indique que le juge demrénsitance en I'es-
that the trial judge in the case at bar erred in thisecepa fait une errewa Cetegard et il n'y avait
regard, and there is therefore no reason for appel-  donc aucune raison d’intervenir en appel.
late intervention.

In this case, Mrs. Edwards, who was not a party, En I'esgce, M"¢ Edwards retait pas partiea 49
did not apply for custody at trial, and it was wrong  l'instance, n’avait pas dentargiirde au pres’
for the Court of Appeal to initiate this process. The et @gstrt que la Cour d’appel a engagg pro-
parties were Mr. Edwards and Ms. Van de Perre. In  cessus. Les ptaigag M. Edwards et MVan
suggesting that Mrs. Edwards apply for custody, de Perre. Ermsujgiue Ve Edwards pesente
the Court of Appeal essentially added a party to a  une demande de garde, la Cour d’appel a essentiel-
custody dispute on its own initiative. If Mrs. lement joint de sa propre initiative une partie °
Edwards was to be considered, it would have to be  litige concernant la garde. S’il fallait pré&&dre M
by the trial judge, and a decision would have to be = Edwards en eat&d; il appartenait au juge de
taken in light of all relevant evidence and pursuant  peesninstance de le faire et laaiSion devait
to a satisfactory cross-examination on that basis. Ietre prise au vu de I'ensemble de la preuve ket °
the circumstances, since Mrs. Edwards was the  suite d’'un contre-interrogatoire satisfaisant sur
cornerstone of her husband’s case, she had little  cette base. Dans les circorttaniasng que
choice but to apply for custody after the interven- MeMEdwards constituait la pierre angulaire de la
tion by the appellate court; otherwise, she would  cause de son matri, elle n'avait d’autre choix que de
have risked irreparable damage to her husband’s eseptér une demande de gardeeslinterven-
case. The Court of Appeal had no power to inter-  tion de la Cour d’appel; sinon, elle risquait de pro-
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vene in such a manner and, as a result, exceeded its  voquesjuniiqer iréparablea’la cause de son

jurisdiction. mari. La Cour d’appel atait pas habil@éa inter-
venir de cette feqgn et a donc extE sa come-
tence.

It should also be noted that, even if the Court of Ajoutons que, raie si la Cour d’appel avait eu
Appeal had been correct in finding that the trial  raison de conclure que le juge derpraistance
judge should have added Mrs. Edwards by reason  aurgibiddre Mne Edwards comme partie en
of the court’'sparens patriae jurisdiction, it still ~ raison de sa cormafEnceparens patriae, elle a
exceeded its jurisdiction in finding that the trial enca@eX&dé sa comefence en concluant qu'il
judge would have awarded custody to Mr. and  aurait aectadjardea M. eta Mme Edwards
Mrs. Edwards jointly, had Warren J. not made this  conjointement s'il n'avait pas commis I'erreur sup-
supposed error. Custody determinations are neces- eephss dcisions en matie de garde sonten’
sarily decisions of mixed law and fact. Even if it  vitablement des$sitbns mixtes de droit et de fait.
were possible in law to allow the pleadings to be enh"s'il était possible en droit de permettre la
amended and award custody to Mrs. Edwards  modification des actes ddupeoet d’accorder
jointly with her husband, this consideration is onlya Mme Edwards la garde conjointe avec son mari,
the legal aspect of a custody decision; it does not  cette epasali ne touche que I'aspect juridique
deal with the findings of fact. The only statement  dedaigion; elle ne touche pas les conclusions
made by the trial judge as to Mrs. Edwards’ ability  de fait. La seule chose que le juge dgenesai
to parent Elijah was that if left to her alone, she tance ait dite sur I'aptitude "deEMvardsa’
would fulfill Elijah’s best interests. The Court of  assumerdée rde parent T'égard d’Elijahetait
Appeal inferred from this statement that if the trial  que si elle en assumait seule la garde, elle servirait
judge believed he could grant custody to Mr. and  dliétt’de I'enfant. La Cour d’appel en adiiit
Mrs. Edwards, he would have. The Court of que sile juge avaiegens/oir accorder la garde
Appeal stated, at para. 44: a M. et Mne Edwards, il I'aurait fait. La Cour d'ap-

pel dit au par. 44:

... 1 do not believe the procedural deficiency should TRADUCTION] Je ne crois pas que le vice de muhare

preclude a custody award in favour of Mr. and Mrs. devrait faire obstabtetroi de la garde conjointa °

Edwards jointly. As | read the trial judge’s Reasons, this M. &e FMdwards. Selon la lecture que je fais des

was the outcome he would have preferred, from the motifs du juge deepemstance, c'est leesultat

viewpoint of Elijah’s best interests, had he thought that gu'il aurefé@, du point de vue de l'ietét d’Elijah,

option was available. [Emphasis added.] s'il avait estqué cette optioatait possible. [Je sou-
ligne.]

Although the trial judge thought very highly of  Bien que le juge de prepté instance ait une
Mrs. Edwards and her parenting ability, he never es traute opinion de 'M Edwards et de ses com-
stated that he would prefer to grant custody to Mrs. eteqdes parentales, il n'a jamais dit qu’iéfére-
Edwards along with Mr. Edwards. Rather, the trial ~ rait lui confier la garde conjointement avec
judge said that Mrs. Edwards alone satisfies M. Edwards. Il a dit uniguement§uedidards
Elijah’s best interests. The trial judge did not thinketait aptea’assurer seule l'iatét d’Elijah. Le juge
highly of Mr. Edwards, nor did he think his unsta-  n’avait pas une haute opinion de M. Edwards, et il
ble family unit was in the best interests of the  ne pensait pas non plustgit’dtians I'ingrét de
child. The Court of Appeal erred in making this  I'enfant de vivre dans sa cellule familiale instable.
finding of fact, which is contrary to the actual find- La Cour d’appel a commis une erreur en tirant
ings of the trial judge. If it was open to the Court  cette conclusion de fait contraire esiteble’s
of Appeal to add Mrs. Edwards as a party, which it conclusions du juge deepremstance. S'il
was not, this should have been returned to trial for  a@#it IGisible a la Cour d’appel de joindre
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a determination of the best interests of the child. mMdwards comme partie, ce quietdit pas le
Upon return to trial, evidence should have been cas, I'affaire auratrd renvoge en prengre
adduced concerning the impact of such a decision.  instance poeciatipri de I'in€rét de I'enfant.
As noted by the appellant, at para. 119 of her fac-  Augmdtaurait fallu pg&enter une preuve con-
tum, the Court of Appeal heard and allowed no  cernant I'impact d'une wtisiali. Comme l'a
argument on this issue. | also note in passing that a  fait observer I'appelante dannsoine mau
contest between biological parents and non-parents  par. 119, la Cour d’appel n’a entendu et n’a permis
gives rise to special considerations which were not  aucun argument sur cette question. Je note en pas-
addressed here; sé&éng v. Low, [1985] 1 S.C.R.  sant qu'un litige entre des parents biologiques et
87; JR v. D.W, [1992] B.C.J. No. 1610 (QL) des personnes autres que des parents fait jouer des
(S.C.);L. (A) v. K. (D.), supra, at para. 25. considations particuéires qui n'ont pastt trai-

tées ici; voirKing c. Low, [1985] 1 R.C.S. 87;

JR c. D.W, [1992] B.C.J. No. 1610 (QL) (C.S.);

L. (A) c. K. (D.), précité, par. 25.

Given the above conclusions, the appeal is Pour ces motifs, le pourvoi est accueilli, Iejuge—52
allowed. The judgment of the British Columbia  ment de la Cour d'appel de la Colombie-Britan-
Court of Appeal is set aside with costs throughout  nique est mfavaec dpens dans toutes les cours

and the decision of Warren J. is restored. eteleisidn du juge Warren establie.

Appeal allowed with costs. Pourvoi accueilli avec dépens.
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