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AutomobilePieton heurte sur la chausseeVersiorts contradictoires de

laccidentCour dappel substituant sa propre appreciation de la

preuveJustificationRŁgles suivre par premiere et seconde Cour

dappel

Le demandeur ØtØ blessØ lorsquil fut heurtØ par une automobile apparte

nant au dØfendeur et par lui conduite de lest louest dans la yule de

MontrØal Suivant le demandeur ii venait de stationner sa voiture au

côtØ nord sur le bord du trottoir et alors que Øtant sur la rue face

son vØhicule ii sapprŒtait en mettre la porte avant gauche sous clef

ii fut heurtØ par lautomobile du dØfendeur qui venait sa droite

Suivant le dØfendeur le demandeur dØboucha subitement devant liii

dentre deux voitures stationnØes sur le bord du trottoir et ii ne put

Øviter de le frapper Le juge de premiere instance acceptØ la version

du demandeur et rejetØ celle du dØfendeur pour la raison que celle-ci

Øtait contredite par celle-là La Cour dappel statua que le tribunal de

premiere instance ne pouvait conclure une erreur de la part de tous

les tØmoins de la defense uniquement parce quils Øtaient contredits par

ceux de la poursuite substitua sa propre appreciation de la preuve et

jugea que le poids de la preuve et la balance des probabilitØs favori

saient la version de la defense Le demandeur en appela cette Cour

ArrŒt Lappel dolt Œtre rejetØ le Juge Martland Øtant dissident

Les Juges Fauteux Abbott Judson et Ritchie La Cour dappel appliquØ

les principes en vertu desquels une premiere cour dappel dolt nØces

sairement intervenir procØder lexamen du dossier et former sa

propre opinion sur la preuve Ayant signalØ lerreur affectant le juge

ment de premiere instance et ayant fait un examen dØtaillØ de la

preuve elle sest formØ sur la question de fait une opinion diffØrente

Ii est impossible dŒtre clairementsatisfait que le jugement de la Cour

dappel est erronØ

Le Juge Martland dissident Ii sagit dune cause oii une cour dappel
naurait pas dü intervenir Le dØfendeur avait le fardeau de dØmontrer

une erreur manifeste de montrer que le juge au procŁs Øtait clairement

dans lerreur sur la question de fait Ii ne suffit pas pour le dØfendeur

dexaminer minutieusement les tØmoignages comme ii la fait en vue

de trouver des raisons lappui de sa version Rien ne permettait de

conclure que le juge avait dans ses raisons ou conclusions commis

une erreur manifeste ou que son jugement Øtait clairement erronØ

Motor vehiclePedestrian struck while on the streetContradictory ver

sions of the accidentCourt of Appeal substituting its own apprecia

tion of the evidenceJustification_Principles to be followed by first

and second Court of Appeal

CORAM Les Juges Fauteux Abbott Martland Judson et Ritchie
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The plaintiff was injured when he was struck by an automobile belonging
1968

to the defendant and driven by him in westerly direction in the city DORVAL
of Montreal The plaintiff says that after parking his car on the north

side of the street he was struck by the defendants automobile coming Bouvssa

from his right as he was standing beside the left front door of his car

which he was in the process of locking The defendant says that the

plaintiff came out suddenly into the street from between two parked

cars and that he could not avoid the accident The trial judge accepted

the plaintiffs version and rejected the one submitted by the defendant

on the ground that the latter was contradicted by the former The

Court of Appeal held that the tribunal of first instance could not come

to the conclusion that all the witnesses for the defence were mistaken

for the sole reason that they were contradicted by the witnesses for the

plaintiff substituted its own appreciation of the evidence and came to

the conclusion that the weight of the evidence and the balance of

probabilities favoured the version of the defence The plaintiff ap
pealed to this Court

Held Martland dissenting The appeal should be dismissed

Per Fauteux Abbott Judson and Ritchie JJ The Court of Appeal applied

the principles pursuant to which first Court of Appeal must neces

sarily interfere examine the record and form its own opinion on the

evidence Having pointed out the error in the judgment at trial and

having thoroughly examined the evidence the Court of Appeal came

to different conclusion on the question of fact It was impossible to

be clearly satisfied that the judgment of the Court of Appeal was

erroneous

Per Martland dissenting This case was one which an appellate tribunal

should not have interfered It was incumbent on the defendant to

demonstrate manifest error to show that the trial judge was plainly

wrong in his finding of fact It was not enough for the defendant to

finecomb the depositions as he did in order to find reasons to support

his own version There was no basis for holding that there was mani
fest error in the reasons or conclusions of the trial judge nor for saying

that the judge was plainly wrong

APPEAL from judgment of the Court of Queens

Bench Appeal Side province of Quebec1 reversing judg

ment of Challies Associate Chief Justice Appeal dismissed

Martland dissenting

APPEL dun jugement de la Cour du banc de la reine

province de QuØbec infirmant un jugement du Juge en

Chef adjoint Challies Appel rejetØ le Juge Martiand Øtant

dissident

Bernard Bourdon c.r pour le demandeur appelant

John Bumbray c.r pour le dØfendeur iritimØ

B.R 746
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1968 Le jugement des Juges Fauteux Abbott Judson et

DORVAL Ritchie fut rendu par

BQUVIER
LE JUGE FAUTEUX Lappelant se pourvoit lencontre

dune decision unanime de la Cour du bane de la reine2

infirmantun jugement de la Cour supØrieure qui condam
nait lintimØ lui payer $23201.79 titre de dommages
intØrŒtset les dØpens

Cette action en dommages se fonde sur un accident sur

venu le 22 avril 1961 vers deux heures de laprŁs-midi sur

la rue Marie-Anne MontrØal alors que lappelant fut

heurtØ par une automobile appartenant lintimØ et par

lui conduite de lest louest Le fait de laccident nest pas
contestØ La difficultØ est de determiner comment ii se

produisit Suivant lappelant ii venait de stationner sa

voiture au côtØ nord sur le bord du trottoir et alors que
Øtant sur la rue face son vØhicule ii sapprŒtait en

mettre la porte avant gauche sous clef ii fut heurtØ par

lautomobile de lintimØ qui venait sa droite de ce

moment celui oü ii reprit connaissance dans lambulance

ii ne se souvient de rien Suivant lintimØ lappelant

dØboucha subitement devant lui dentre deux voitures sta

tiorinØes sur le bord du trottoir et bien quen freinant ii ait

immobilisØ son vØhicule presque immØdiatement ii ne put

Øviter de le frapper

Dans un jugement clair et concis le savant juge de

premiere instance considØrØ dune part que Ia version de

lappelant est supportØe par Gilles Paquin tØmoin produit

par lappelant Paquin nØtait pas sur les lieux de laccident

mais ii tØmoignØ quau temps de cet accident ii Øtait

empioyØ au garage de lappelant qua la demande de ce

dernier il est allØ vers la fin de laprŁs-midi du jour mŒme
de laccident chercher lautomobile de son patron demeu

rØe stationnØe sur la rue Marie-Anne et quil en trouva

alors les clefs dans la serrure de la porte avant gauche La

Cour considØrØ dautre part que la version de lintimØ

est elle-mŒme confirmØe par trois membres de sa famille

qui Øtaient passagers dans son automobile Ii appert du

tØmoignage de ces derniers que lappelant dØboucha subite

ment et en courant dentre deux automdbiles Par ailleurs

la Cou note deux faits de nature mettre en doute la

B.R 746
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version de lappelant Le premier de ces faits est que lap-

pelant fut blessØ par lautomobile qui venait sa droite DORVAL

la jambe gauche et plus prØcisØment la rotule soit BouviEn

lavant du genou et non la jambe droite ce qui indique- Le
rait que laccident sest produit de la façon indiquØe par Fauteux

lautomobiliste et ses trois passagers et non de la façon

dØcrite par le piØton La Cour dispose de cette question en

disant quau moment de laccident lappelant daprŁs son

tØrnoignage se tenait un peu de biais sa jambe gauche se

trouvant un peu larriŁre de sa jambe droite Le second

fait est que les portes dautomobiles fabriquØes par la com

pagnie General Motorstelle lautomobile de lappelant

peuvent se verrouiller et se verrouillent habituellement

de lextØrieur sans lutilisation dune clef ce qui rend un

peu surprenante laffirmation de lappelant quil aurait uti

lisØ ses clefs et que cest en ce faisant quil ØtØfrappØ La

Cour dispose de la question en retenant lexplication don
nØe par lappelant qui dit avoir ØtØ dans lobligation duti

user ses clefs en raison dune dØfectuositØ de la serrure

causØe par un accident antØrieur Le jugement par ailleurs

ne fait aucune rØfØrence la question de savoir si Paquin

Øtait vraiment lemployØ de lappelant comme lui-mŒme et

lappelant en ont attestØ nonobstant limportance que
cette question avait prise au cours des interrogatoires

visant verifier leur crØdibilitØet le doute assez sØrieux

que jette sur le point le tØmoignage de Jean-Paul St-Char

les comptable qui soccupait des affaires de lappelant et

que ce dernier appela comme tØmoin pour Øtablir ses dom
mages Enfin appelØ quil Øtait choisir entre deux ver

sions irrØconciliables dont lune celle de lappelant Øtait de

nature imputer lintimØle fait de laecident et dont

lautre celle de lintimØet de ses tØmoins Øtait de nature

repousser entiŁrement la prØsomption de responsabilitØ

qui suivant lancienne loi pesait contre lui le tribunal

accueillit la premiere en sexprimant comme suit

The Court accepts the version of Plaintiff supported as it is by the

examination on discovery at page when Plaintiff was Defendants witness

and by the evidence of Paquin The keys could only have been in the door

if Plaintiffs version of the accident were correct

Et en ce qui concerne la seconde la Cour ajouta

The Court does not believe that Defendant and his witnesses perjured

themselves but that they were merely mistaken

Doi la condamnation
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En appel lintimØ pour obtenir lintervention de la Cour

DORVAL dappel dans cette cause on le conflit porte sur une simple

BouvrnR question de fait plaida particuliŁrement quen presence des

LeJuge
motifs sØrieux quil avait de douter de la vØritØ des

Fauteux tØmoignages de la poursuite le tribunal de premiere ins

tance ne pouvait comme il la fait conclure une erreur

de la part de tous les tØmoins de la defense uniquernent

parce quils Øtaient contredits par ceux de la poursuite

quil fallait dautres motifs et que le jugement ou le dossier

nen rØvØlaitaucun La Cour dappel jugea que dans les

pŁce cet argument Øtait suffisamment bien fondØ pour

dØpouiller le jugement de premiere instance de la prØsomp

tion jurisprudentielle de plus grande crØdibilitØ accorder

la partie dont les tØmoignages ont ØtØ accueillis de prØfØ

rence ceux de lautre partie et lui permettre de substi

tuer sa propre appreciation de la preuve celle du juge de

premiere instance

Au mØrite et dans des notes qui ont reçu laccord de ses

collŁgues le Juge Brossard aprŁs avoir fait une revue

dØtaillØe de toute la preuve au dossier jugea que le poids

de la preuve et la balance des probabilitØs favorisaient avec

une prØpondØrance indØniable la version de la defense En
fait et pour arriver cette conclusion il considØra particu

liŁrement que lappelant avait ØtØblessØ lavant du genou

de la jambe gauche et aucunement la jambe droite quà
moms de reconnaItre une erreur certaine dapprØciation de

la part des tØmoins entendus sur la determination de len

droit prØcis de laccident ii fallait conclure que lappelant

nØtait pas devant son vØhicule au moment on ii ØtØ

heurtØ mais quil se trouvait beaucoup plus Pest un

endroit on il navait manifestement pas pu ŒtreprojetØ par

un vØhicule voyageant vers louest quil avait des diver

gences majeures entre le tØmoignage au prØalable de lap

pelant et son tØmoignage lenquŒte et celui de Paquin

quau cours de son examen lenquŒte lappelant avait

affirmØ quau moment de laccident il navait quun seul

emjloyØ son garage et qüen loccurrence cet employØ

Øtait Pquin alors que suivant le tØmoignage du compta

ble St-Charles lappelant navait la date de laccident

quun seul employØ soit Jean-Guy Audet Le savant juge

considØra dautre part que les tØmoignages de la defense

avaient ØtØ exprimØs de bonne foi de lavis mŒmedu juge

de premiere instance et ne comportaient aucune contradic
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tion essentiellº entre eux Et le juge Brossard de conclure

quil lui Øtait impossible dadmettre que le juge de pre- DORVAL

miŁre instance ait ØtØ justiflØ daccepter les tØmoignages de
B0uVIER

la poursuite de prØfØrence ceux de la defense quand

lunique motif le portant croire que ces derniers sØtaient Fut
trompØs reside dans le fait que leurs tØmoignages nØtaient

pas conformes ceux de la poursuite Le jugement de

premiere instance fut donc infirmØ Et de là lappel cette

Cour

ce stade de la procedure comme au stade de lappel en

Cour du banc de la reine et celui du procŁs en Cour supØ

rieure la prØsente cause ne soulŁve quune pure et unique

question de fait Ii sagit de savoir laquelle de deux ver

sions irrØconciliables en fait et de consequences diamØtrale

ment opposØes en droit doit Œtre retenue celle de lappe

lant version que le tØmoin Paquinqui na rien vu de

laccidentfut appelØ soutenir ou cefle de lintimØet de

ses trois passagers qui tous quatre ont vu laocident se

produire subitement sous leurs yeux Comme dØjà indiquØ

la Cour supØrieure dune part accepta la premiere et

Øcarta la seconde pour la raison que celle-ci Øtait contredite

par celle-là et la Cour dappel dautre part jugeant cette

raison insuffisante en droit et nen trouvant au jugement

aucune autre suffisamment explicitØe intervint avec le

rØsultat que lon sait

Dans un cas comme celui qui nous occupe les rŁgles qui

doivent guider une premiere et une seconde cour dappel
sont bien connues En raison de la position privilØgiØedu

juge qui preside au procŁs voit entend les parties et les

tØmoins et en apprØcie la tenue ii est de principe que

lopinion de celui-ci doit Œtre traitØe avec le plus grand

respect par la Cour dappel et que le devoir de celle-ci nest

pas de refaire le procŁs ni dintervenir pour substituer son

appreciation de la preuve celle du juge de premiere ins

tance moms quune erreur manifeste napparaisse aux

raisons ou conclusions du jugement frappØ dappel Encore

faut-il cependant comme la note le juge Brossard

aprŁs avoir cite les commentaires du juge Casey dans Ga
gnort Gauthier3 que ces raisons soient en termes

suffisamment explicites pour permettre une Cour dappel

den apprØcier la valeur au point de vue uridique Aussi

bien et si les raisons donnØes nont pas ce oaractŁre OU Si

BR 401
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layant elles ne sont pas valides la Cour doit nØcessaire

DORVAL ment intervenir procØder lexamen du dossier et former

BouvIER sa propre opinion sur la preuve au dossier Ii est manifeste

LeJuge
quen lespŁce la Cour dappel tenu compte de ces princi

Fauteux
pes et les appliquØs elle signalØ lerreur dont ses

vues le jugement de premiere instance Øtait affectØ et

procØdant un examen dØtaillØ de la preuve elle sest

forinØsur la question de fait une opinion diffØrente de celle

exprimØe au jugement de premiere instance

Quant au principe qui doit guider une seconde Cour dap
pel appelde reviser le jugement dune premiere ii est

aussi et depuis longtemps Øtaibli On en trouve lexpression

dans Demers The Montreal Steam Laundry Company4

it is settled law upon which we have often acted here that where

judgment upon facts has been rendered by court of first instance and

first court of appeal has reversed that judgment second court of appeal

should interfere with the judgment of the first appeal only if clearly satis.

fled that it is erroneous Symington Symington L.R H.L Sc 415

Cest là la rŁgle suivie en cette Cour et rØcemmentencore

appliquØe dans Pelletier Shykof sky5 Ainsi donc pour

intervenir dans cette cause ii faudrait Œtre clairement

satisfait que le jugement de la Cour dappel est erronØ soit

quant Ia raison motivant son intervention ou quant son

appreciation de la preuve au dossier AprŁs anxieuse consi

dØration ii mest impossible de former une telle opinion

Je rejetterais lappel avec dØpens

MARTLAND dissenting The facts giving rise to this

case have been stated in the reasons of my brother Fau
teux The versions of the accident given by the appellant

and by the respondent are contradictory The appellant

says that he was struck by the respondents automobile

while standing beside the left front door of his car which

he was in the process of locking The respondent describes

the accident as follows

Jai ralenti Marquette jai dØcidØ de continuer Comme je dØpassais

la premiere machine jai apercu cet homme sortir le dos moi entre deux

chars Jai appliquØ les freins jai donnØ un coup de roue ma gauche il

Øtait trop tard

1897 27 R.C.S 537 538 R.C.S 635
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Vous dites quil avait le dos vous quand vous lavez frappØ 1968

Oui 11 sorti en sifflant ii sortait entre deux machines .DvM
Quand vous lavez vu pour la premiere fois vous lavez vu de dos

Bouvisa
Oui certainement

Martland

The only issue before the learned trial judge was one of

fact He had to decide which version he accepted He found

as follows

The Court accepts the version of Plaintiff supported as it is by the

examination on discovery at page when Plaintiff was Defendants witness

and by the evidence of Paquin The keys could only have been in the door

if Plaintiffs version of the accident were correct The Court does not be

lieve that Defendant and his witnesses perjured themselves but that they

were merely mistaken The damage to the left leg is very light due to the

fact that Plaintiff had his left leg slightly behind the right leg being

slightly sideways and that the automobile struck him on that leg There is

no fault on the part of Plaintiff himself and it remains to assess the

damages

It is clear from this finding that he accepted the evi

dence of the appellant He found the appellants story to

be corroborated by the evidence of Paquin as to his finding

the keys in the car door and accordingly it is clear that

he believed Paquin

On this basis in my opinion the case was one with

which an appellate tribunal should not have interfered In

the judgment of the Court of Queens Bench there is cited

the statement of Casey on this point in Gagnon

Gauthier6

The trial judge who sees and hears the witnesses is better able to assess

their credibility and to determine the significance and in many instances

the meaning of their evidence than are the members of this Court For

this reason his conclusions on the facts must be treated with great respect

and his findings must not be interfered with lightly

From this two things follow because of the position that he enjoys

and of the respect to which his opinion is entitled the trial judge owes to

the parties and to the Court of Appeal the duty of disclosing the reasons

that impel him to the conclusions reached and when the trial judge ren

ders this type of judgment this Court will not intervene unless appellant

is able to point out manifest error either in the reasons or in the con
clusions

And here lies the difficulty for while it is easy to state the rule of no

interference without manifest error it is extremely difficult and very risky

to attempt comprehensive definition of this term But this much can be

said when an appellant submits evidence that contains contradictions or

Que Q.B 401 at 403
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1968 ambiguities and when to find reasons to support his version he is obliged

to finecomb the depositions he is not demonstrating the manifest errorDonvu
that this Court requires

BOUVIER An appellant who asks this Court to reverse finding of fact must be

Martland
able to put his fingers on demonstrable error in the judgment quo He

has not the right nor should he be permitted to invite this Court to retry

the case and as the result of process of appreciation and balance to

come to conclusion different from that of the trial judge

After citing this passage the judgment on appeal goes on

as follows

Telle est la ligne de conduite suivre lorsque le premier juge donnØ

les raisons qui lont amenØ conclure comme ii la fait Mais lorsquil ne

donne pas ces raisons en termes suffisamment explicites pour permettre

cette Cour den connaItre les fondements juridiques et de faits cette Cour

le devoir de rechercher dans la preuve las raisons qui pouvaient justifier

Ia decision du premier juge et le cas ØchØant celles qui eussent impose une

decision contraire tel est plus particuliŁrement le cas lorsque ainsi que

cela se prØsente dans la cause actuelle le premier juge ne donne pas les

raisons ou donne des motifs purement subjectifs et arbitraires pour lesquels

ii accorde plus de crØdibilitØ aux tØmoignages dune partie de prØfØrence

ceux de lautre et ne dit pas par ailleurs sur quelles circonstances externes

Øtablies par la preuve il sappuie pour choisir entre deux versions diamØ

tralement opposØes

Dealing with the position of an appellate court in case

involving conflict of evidence this Court in Prudential

Trust Company Limited Forseth7 adopted the statement

of Sankey L.C in Powell Streatham Manor Nursing

Home8

On an appeal against judgment of judge sitting alone the Court

of Appeal will not set aside the judgment unless the appellant satisfies the

Court that the judge was wrong and that his decision ought to have been

the other way Where there has been conflict of evidence the Court of

Appeal will have special regard to the fact that the judge saw the wit

nesses see Clarke Edinburgh Tramways Co per Lord Shaw 1919 S.C

H.L 35 36 where he says When judge hears and sees witnesses and

makes conclusion or inference with regard to what is the weight on bal.

ance of their evidence that judgment is entitled to great respect and that

quite irrespective of whether the Judge makes any observation with regard

to credibility or not can of course quite understand Court of Appeal

that says that it will not interfere in case in which the Judge has an
nounced as part of his judgment that he believes one set of witnesses

having seen them and heard them and does not believe another But that

is not the ordinary case of cause in Court of justice In Courts of

justice in the ordinary case things are much more evenly divided wit

nesses without any conscious bias towards conclusion may have in their

demeanour in their manner in their hesitation in the nuance of their

S.C.R 210 at 217 30 W.W.R 241 21 D.L.R 2d 587

A.C 243 at 249 104 L.J.K.B 304
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expressions in even the turns of the eyelid left an impression upon the man 1968

who saw and heard them which can never be reproduced in the printed DORVAL
page What in such circumstances thus psychologically put is the duty of

an appellate Court In my opinion the duty of an appellate Court in B0tTVIER

those circumstances is for each Judge of it to put to himself as now do

in this case the question Am Iwho sit here without those advantages
Martland

sometimes broad and sometimes subtle which are the privilege of the

Judge who heard and tried the casein position not having those privi

leges to come to clear conclusion that the Judge who had them was

plainly wrong If cannot be satisfied in my own mind that the Judge

with those privileges was plainly wrong then it appears to me to be my
duty to defer to his judgment

The underlining is my own

In my opinion in the present case the learned trial

judge did state reasons for accepting the appellants ver

sion i.e his acceptance of Paquins evidence Even if he

had not done so however having made his finding of fact

it was incumbent on the present respondent to demon

strate manifest error to show that he was plainly wrong
It was not enough for the present respondent to finecomb

the depositions in order to find reasons to support his

version

In my opinion that is what the respondent did The

Court below reversed the learned trial judge on the basis of

four points with which will briefly deal

The appellants injury was to his left knee and not

his right This point was considered by the learned trial

judge whose conclusion was that this occurred because

the appellant was standing slightly sideways with his

left leg slightly behind the other

There was discrepancy between the appellants

estimate as to his distance from the intersection at Mar
quette Street and that of the police constables who

investigated the accident This distance was not material

to the issues in this case At most this shows an error on

the appellants part on matter on which he had no

reason at the time to have made any exact estimate

The appellant described at trial how on leaving hos

pital by taxi and while on his way home he had stopped

at the garage he owned and had there seen Paquin He
had not mentioned this stop in his examination for dis

covery It is suggested that there is divergence between

the two stories When however one examines the
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examination for discovery it is apparent that his depar

DORVAL ture from the hospital came up only incidentally in

Bons answer to question as to how long he had been there

Martland Combien de temps avez-vous ØtØ lhôpital

La premiere fois

Oui quel hôpital avez-vous ØtØ transportØ dabord

1Hôpital Notre-Dame

Vous avez ØtØ ia pendant combien de temps
Jai parti de lhôpital pour chez moi cinq heures et demie six

heures si je ne me trompe pas Jai rentrØ de nouveau le lundi

The appellant at the trial testified that at the

garage he had asked one of his employees Paquin to go

and get his car He said that at the moment of the acci

dent there was one employee at the garage

Earlier at the trial witness who had been the appel

lants accountant St-Charles when asked how many
employees the appellant had had prior to April 22 1961

the date of the accident answered that he had one

employee Jean Guy Audet This witness had been called

by the appellant to testify as to the number of persons

employed at the garage prior to and after the accident

Paquin had testified that he was an employee of the

appellant at the time of the accident and had worked for

him for two or three months prior to that

The appellant was not cross-examined as to any contra

diction between his own and St-Charles evidence

Arguments based upon contradictions in the evidence

are proper basis for urging trial judge to refuse to

accept the version of one or other of the parties The four

points previously discussed were presumably submitted to

the learned trial judge if they were considered to have

been of importance The fact that trial judge does not in

his reasons review each point so raised is no ground for

assuming that they were not considered But in reaching

his conclusion as to which version of this accident he

accepted the learned trial judge did have the advantage of

having seen the witnesses who gave the evidence

This case is very similar to Maze Empsort9 which

involved collision between two motor vehicles The

S.C.R 576 48 W.W.R 59 46 D.L.R 2d
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stories of the appellant and the respondent in that case

were diametrically opposed The Appellate Division of the DORVAL

Supreme Court of Alberta reversed the finding of the trial
BouvIER

judge in the plaintiffs favour After an analysis of the Mand
evidence it was concluded that the defendants version of

the collision was the more likely one That judgment was

reversed in this Court and the statement of Lord Shaw of

Dunfermline in Clarke Edinburgh and District Tram-

ways Co Ltd previously cited in these reasons was

applied

With respect do not find in this case any basis for

holding that there was manifest error in the reasons or

conclusions of the learned trial judge nor for saying that

he was plainly wrong to adopt the wording of the pas

sages which have previously cited

Accordingly in my opinion this appeal should be

allowed and the judgment at trial restored with costs to

the appellant in this Court and in the Court below

Appel rejetØ avec dØpens LE JUGE MARTLAND Øtant

dissident

Procureurs du demandeur appelant Boisvert Pickel

MontrØal

Procureurs du dØfendeur intimØ Bumbray Carroll

Cardinal Dansereau MontrØal


