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ERRATA

Page 38, at footnote (5), [1889] should be [1899].
Page 55, at footnote (1), 280 should be 282.

Page 61, at the 28th line, strike out 29.

Page 106, at footnote (1), 197 should be 199,
Page 127, at footnote (1), 468 should be 68.

Page 254, at the 30th line, strike out (3), and footnote (3) should form part of foot-
note (2).

Page 259, footnote (2) should be (1918) Q.R. 56 S.C. 54.

Page 259, at footnote (3), 40 should be 50.

Page 275, footnote (1) should be (1892) Q.R. 1 S.C. 443,

Page 446, footnote (1) should be (1933) Q.R. 54 K.B. 414.

Page 450, footnote (3) should be (1893) Q.R. 3 Q.B. 280.

Page 520, at the 33rd line, (1) should be (2), and second footnote (1) should be (2).
Page 521, footnote (1) should be (1932) 57 Can. Cr. Cas. 151.

Page 525, at the 21st line, (1) should be (2), at the 33rd line, (2) should be (3), at the
42nd line, (1) should be (4); and second footnote (1) should be (2), footnote
(2) should be (3) and third footnote (1) should be (4).

Page 526, at the 12th line, (2) should be (1), at the 16th line (3) should be (2), at the
27th line (1) should be (3) and at the 36th line (1) should be (4); and first
footnote (2) should be (1), footnote (3) should be (2), footnote (1) should
be (3) and second footnote (2) should be (4).

Page 586, at footnote (2), (1887) should be (1877).

Page 608, at the 38th line, (1) should be (3); and second footnote (1) should be (3).
Page 618, at the 12th line, (1) should be (2); and second footnote (1) should be (2).
Page 619, at the 38th line, (1) should be (2); and second footnote (1) should be (2).
Page 629, at the 25th line, (1) and (2) refer to footnote (1) and (2) at page 628.
Page 639, at the 35th line, (1) should be (2); and second footnote (1) should be (2).
Page 635, in margin, above “ May 2,” insert *Feb, 14, 15,

Page 636, counsel for appellants should be: W. 8. Gray K.C. and D. K. MacTavish for
the appellant, The Attorney-General for Alberta.—D. K. MacTavish for the
appellant plaintiff, '






MEMORANDA RESPECTING APPEALS FROM JUDGMENTS OF
THE SUPREME COURT OF CANADA TO THE JUDICIAL
COMMITTEE OF THE PRIVY COUNCIL NOTED SINCE
THE ISSUE OF THE PREVIOUS VOLUME OF THE
SUPREME COURT REPORTS.

Canadian Electrical Association v. Can. Nat. Rys. ([1932] S.C.R. 451).
Appeals dismissed, 12th July, 1934.

Canadian Pacific Ry. Co. v. Can. Nat. Ry. Co. ([1934] 8.C.R. 305). Leave
to appeal granted, 19th July, 1934.

Carmichael v. City of Edmonton ([1933] S.C.R. 650). Leave to appeal
refused, 21st July, 1934.

Colpron v. Canadian National Railway Co. ([1934] S.C.R. 189). Leave to
appeal refused, 10th May, 1934.

Lewis v. Nisbet & Auld Ltd. ([1934] S.C.R. 333). Leave to appeal refused,
17th July, 1934.

Lightning Fastener Co. v. Colonial Fastener Co. ([1933] S.C.R. 377).
Appeal allowed, 31st May, 1934.

London Loan and Savings Co. of Canada v. Brickenden ([1933] S.C.R.
257). Appeal dismissed with costs, 10th May, 1934.

O’Connor v. Waldron ([1932] S.C.R. 183). Appeal allowed, 8th Novem-
ber, 1934.

Reference re Refund of dues paid under 8. 47 (f) of Timber Regulations
([1933] S.C.R. 616). Leave to appeal granted, 21st June, 1934.

Reference re s. 17 of The Alberta Act ([1927] S.C.R. 864). Petition for
special leave to appeal, summoned under rule 58, dismissed, 21st June,
1934.

Robertson v. Quinlan ([1934] S.C.R. 550). Leave to appeal refused, 16th
November, 1934.

Winnipeg Electric Co. v. The City of Winnipeg ([1934] S.C.R. 173).
Leave to appeal granted, 5th June, 1934.
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CASES

DETERMINED BY THE

SUPREME COURT OF CANADA
ON APPEAL

FROM

DOMINION AND PROVINCIAL COURTS

WILLIAM D. HOGG (DEFENDANT)........ APPELLANT; 1933
AND *June 16,

THE TORONTO GENERAL TRUSTS
CORPORATION, ADMINISTRATOR OFl
THE ESTATE oF LADY KrizaBerH MARY (
HowraNp (PLAINTIFF) .............. J

RESPONDENT.

ON APPEAL FROM THE COURT OF APPEAL FOR ONTARIO

Trustee—Liability for interest on uninvested balances in his hands—Pass-
ing accounts—Res judicata—Surrogate Courts Act, RS8.0., 1927, c. 94,
8. 65 (1), (3).

The judgment of the Court of Appeal for Ontario, [1932] O.R. 641, hold-
ing that the defendant was liable to pay interest on certain uninvested
balances of trust funds held by him for the late Lady H., and direct-
ing a reference to take an account of the sum properly chargeable for
interest, was affirmed. It was held that the plaintiff’s claim for in-
terest had not become res judicata by the judgment of the Judicial
Committee of the Privy Council in Campbell v. Hogg, [1930] 3
D.L.R. 673 {(on an appeal in former proceedings which began by peti-
tion filed by the present defendant in the proper Surrogate Court in On-
tario for the passing of his accounts),as that judgment (as interpreted
in the present judgment) did not dispose of the matter of interest
now in question except to hold that in the proceedings then before
the court there was no jurisdiction o charge interest on uninvested
balances in the hands of such a trustee as was the defendant. (In
this connection, s. 65 (1), (3), of the Surrogate Courts Act, RS.0.,
1927, c. 94, considered).

APPEAL by the defendant from the judgment of the
Court of Appeal for Ontario (1).

The action was tried before Jefirey J. (2) who held that
the plaintiff (administrator of the estate of the late Lady

*PresENT:—Duff C.J. and Lamont, Smith, Crocket and Hughes J7.

(1) [19321 O.R. 641; [1932] 4 DLR. 465.
(2) His judgment is noted in (1932) 41 Ont. W.N, 102,
72555—1
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Howland) should recover from the defendant the sum of

$17,520.40, as being interest, computed at the statutory

rate, half yearly, with rests, on the sum of $7,027.34, this
latter sum being the amount found by the Judicial Com-
mittee of the Privy Council (1) to be then remaining in the
defendant’s hands as trustee for thé late Lady Howland
(which finding of the Judicial Committee was made on an
appeal in former proceedings which began by petition filed
by the present defendant in the proper Surrogate Court in
Ontario for the passing of his accounts).

The Court of Appeal (2) vacated and set aside the judg-
ment of Jeffrey J., but (by a majority) ordered and ad-
judged that it be referred to the Master of the Court at
Toronto to take an account of such sum as the Master
might properly find the defendant chargeable with in re-
spect of interest or compound interest on the moneys
amounting to the said sum of $7,027.34, and that the plain-
tiff recover from the defendant the amount found due by
the Master forthwith after the confirmation of his report.

The defendant appealed to the Supreme Court of Can-
ada. The question for determination by this Court was
whether or not the defendant’s plea of res judicata (by
reason of the said former proceedings and the said judg-
ment of the Judicial Committee of the Privy Council
therein) was a good answer to the claim for interest made
by the plaintiff in the present action.

R. V. Sinclair K.C. for the appellant.
W. J. Elliott K.C. for the respondent.

The judgment of the court was delivered by

HuerEs J.—The facts and circumstances preceding the
bringing of this action are set forth fully in the report of
the judgment of the Court of Appeal for Ontario (2). The
learned trial judge, Mr. Justice Jeffrey, had given judg-
ment in favour of the respondent for $17,520.40 as interest
on various funds of the late Lady Elizabeth Mary How-
land remaining during certain years in the hands of the
appellant, who had formerly, during her lifetime, acted for
her in connection with investments.

(1) Campbell v. Hogg, [19301 3 DL.R. 673.
(2) 119321 O.R. 641; [1932] 4 D.L.R. 465.
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The defendant appealed to the Court of Appeal for On-
tario, which Court (1) vacated the judgment of the learned
trial judge and ordered a reference to the Master of the
Supreme Court of Ontario to take an account of such sum
as the Master might properly find the appellant chargeable
with in respect of interest or compound interest on the
money, amounting to $7,027.34, mentioned in the pleadings
as having been found in the hands of the appellant by the
judgment of the Judicial Committee of the Privy Council
(Campbell v. Hogg (2) ).

From the judgment of the Court of Appeal the defend-
ant appealed to this Court.

The appellant contended before us that, by the judgment
of the Judicial Committee of the Privy Counecil, it was
found that sums aggregating $7,027.34 remained in the
hands of the appellant and a claim for interest on the re-
spective sums aggregating that amount was res judicata.

Section 65, subsection 1, of the Surrogate Courts Act,
R.S.0., 1927, chapter 94, is as follows: '

65. (1) Where an executor, administrator, trustee, under a will of
which he is an executor, or a guardian, has filed in the proper surrogate
court an account of his dealings with the estate, and the judge has
approved thereof, in whole or in part, if he is subsequently required to
pass his accounts in the Supreme Court such approval, except so far as
mistake or fraud is shown, shall be binding upon any person who was
notified of the proceedings taken before the surrogate judge, or who was
present or represented thereat, and upon every one claiming under any
such person.

Section 65, subsection 3, of the same Act is as follows:

(3) The judge, on passing the accounts of an executor, administrator
or such a trustee, shall have jurisdiction to enter into and make full
enquiry and accounting of and concerning the whole property which the
deceased was possessed of or entitled to, and the administration and dis-
bursement thereof in as full and ample a manner as may be done in the
Master’s office under an administration order, and, for such purpose, may
take evidence and decide all disputed matters arising in such accounting
subject to appeal.

There is no doubt that a Master has in Ontario frequently
charged interest on uninvested balances against an execu-
tor under an administration order. Inglis v. Beaty (3);
In re Honsberger (4).

But the appellant has not made clear to us how he, in

the capacity in which he acted, comes within the wording

(1) 19321 O.R. 641; [1932]1 4 (2) [19301 3 D.L.R. 673.
DLR. 465. (3) (1878) 2 Ont. AR., 453.
(4) (1885) 10 Omt. R, 521.
72555—13%
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of section 65, subsection 1, “ trustee, under a will of which
he is an executor,” or of subsection 3, “ such a trustee.”

The judgment of the Judicial Committee of the Privy
Council, in Campbell v. Hogg (1), supra, held, in our opin-
ion, that the surrogate judge had no jurisdiction to charge
interest on uninvested balances in the hands of such a trus-
tee as was the appellant.

The following passages occur in the judgment of the
Judicial Committee: "

At page 683:

But having said so much, their Lordships, while expressing no opinion
upon the extent of the jurisdiction or ramge of topics that may be in-
cluded in s. 85 (3) of the Surrogate Courts Act, are clear that in the
present proceedings mo sums ought to be charged against Mr. Hogg
beyond those which it was admitted or proved that he had received.
Except upon admission he may not, for instance, in these proceedings be
charged with interest on uninvested balances or with any sum in the
nature of damages.

At page 692:
* * % Interest on uninvested balances is not chargeable in these pro-
ceedings. Mr., Hogg will in the result remain accountable for the net
amount of principal and that only.

(3) The Dumas, Vaillancourt and Campbell mortgage moneys. These
have already been referred to. As uninvested balances they are all three
brought into charge in the account. No claim for interest upon them as
such, is, as has been observed, competent in these proceedings,

And at page 701:

Their Lordships have now dealt with all the points raised by the
appellant which were not abandoned or disposed of during the hearing.
They say now nothing of her charge that on the capital which, it is said,
appears on his account to have been in his hands, Mr. Hogg is short on
an average of $700 a year in his interest. This remains a mere allega~
tion, not worked out by reference to the account. Even however if to
any extent a prima facte case with reference to that interest or to any
part of it could be made, no relief in these proceedings could on the evi-
dence be given for the reason explained in an earlier part of this
judgment. -

We are of opinion that the above language, notably that
on page 692, goes to the question of jurisdiction and that

therefore the claim for interest is not res judicata.
The appeal must be dismissed with costs.

Appeal dismissed with costs.

Solicitor for the appellant: R. V. Sinclair.
Solicitors for the respondent: Elliott, Hume, McKague &
Anger.

(1) [19301 3 D.L.R. 673.
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A. M. MORRISON aAND ANOTHER 1933
APELLANTS; —
(DEFENDANTS) +.ivviiinnnneeneennns *Qct. 4.
*Dec. 22.
AND —

EAST KOOTENAY RUBY CO. LTD.

RESPONDENT.
(PLAINTIFF) ©.0viiiiiiiiii e,

ON APPEAL FROM THE COURT OF APPEAL FOR BRITISH
COLUMBIA
Statute—lInterpretation—Mining—Forfeiture of leases—Sections 110 and

114 of the Placer-mining Act, RS.B.C., 1924, c. 169—Whether irre-
concilable.

Sections 110 and 114 of the Placer-mining Act, RSB.C., 1924, c. 169, are
not irreconcilable and there is no conflict between them. Each one
of these sections has its respective application according to the cir-
cumstances of each case. Section 110 imparts a statutory declaration
of forfeiture in certain well defined cases of breach therein specified;
while section 114 covers all other cases of non-performance or non-
observance. In cases of forfeiture specifically mentioned in section 110,
the lease js ipso facto void: the necessity of a declaration by the Gold
Commissioner approved by the Minister of Mines is excluded, as
absolute forfeiture operates automatically.

APPEAL from the decision of the Court of Appeal for
British Columbia, affirming on an equal division the judg-
ment of the Supreme Court, D. A. Macdonald J. (1) and
maintaining the respondent’s action.

The material facts of the case and the questions at issue
are stated in the above head-note and in the judgment
now reported.

H. A. Beckwith for the appellant.
Geo. F. Henderson K.C. for the respondent.

The judgment of the Court was deliveredv by

RixrFreT J—This action was tried upon a special case
stated by the parties.

The main point involved is whether the respondent, who
holds by assignment a placer lease in the mining division
of Atlin Lake, has forfeited its rights under the lease, so
that the ground became open to re-location by the
appellants.

*Present:—Duff CJ. and Rinfret, Lamont, Smith and Crocket JJ.
(1) [1933] 1 W.W.R. 460,



6 SUPREME COURT OF CANADA {1934

{fﬁ The trial judge in the Supreme Court held that there
Morrison was no forfeiture (1). In the Court of Appeal, his decision
e Stood affirmed on an equal division of the judges.
Iéoggl&v The lease was made on the 30th day of September, 1922,
Lw. by the Gold Commissioner for the Atlin Lake Mining
Rinfrot I, Division as lessor. It provided that the lessee should pay
—  a yearly rent in advance to the Mining Recorder; that he

would

observe, make, and keep all and singular the provisions, payments, con-
ditions, and stipulations of the said Placer—mmmg Act and amending
Acts, and other the laws for the time bemg in force in the province in
relation to mining.

It was granted upon the express condition that the lessee
would work and mine for the precious metals upon the
premises demised and would expend two hundred and fifty
dollars at least in each and every year during the continu-

ance of the term, and further would

satisfy the Mining Recorder that such development-work has been done
by the affidavit of the lessee or his agent setting out a detailed statement
of the work done, and shall obtain from the said Mining Recorder a
certificate of such work having been done, and shall record the same
before the expiration of each and every year of the term hereby demised.

The respondent did not pay any rent, did not expend
the sum of two hundred and fifty dollars, or any sum, in
the development-work, and consequently did not satisfy
the Mining Recorder that the development-work had been
done, as required by the lease, did not obtain from the
Mining Recorder any certificate of work and did not have
any recorded. '

As a result, on the 1st of October, 1930, the Gold Com-
missioner issued a certificate that the lessee was in default;
and thereupon the Mining Recorder cancelled the record
of the lease and noted the cancellation on the copy of the
said lease on file. After the cancellation, the lessee made
several attempts to pay the rent; but the Mining Recorder,
the Gold Commissioner and the Minister of Mines in turn
refused to accept it, on the ground that it had not been
paid in time. The Minister of Mines has not formally
declared the lease forfeited or approved any forfeiture
thereof ; but he has, at all times adopted the attitude that,
by reason of the lessee’s default, the lease automatically be-
came forfeited and void, and the Minister had no power
to act in the matter. The question for the opinion of the

(1) 119331 1 W.W.R. 460.



S.C.R.] SUPREME COURT OF CANADA

court is whether the lease has been forfeited under the
circumstances.

The decision turns upon the interpretation of subsection
5 of section 110 of the Placer-mining Act (R.S.B.C., 1924,
¢. 169), which reads as follows:

(5) If the development-work required by this section is not done in
any year, or if the lessee fails to obtain or record the certificate required
in any year, or if the annual rental payable under the lease or any part
thereof remains unpaid after the day on which it becomes payable, the
lease shall be deemed forfeited and the demised premises shall be deemed
vacant and ebandoned without any re-entry, declaration or forfeiture, or
other act on the part of the lessor, Gold Commissioner, or otherwise, any
rule of law or equity to the contrary notwithstanding. Upon receipt of a
certificate from the Gold Commissioner that the lessee is in default in
respect of the doing or recording of development-work in respect of -the
lease, or that the annual rental in respect of the lease is in default, the
Mining Recorder, in whose office a copy of the lease is filed shall cancel the
record of the lease and note the cancellation on the copy of the lease on
file.

It is clear that the parties intended the lease to be
entered into under the authority of that section. The
material provisions of the section are reproduced verbatim
in the lease of which they are made an express condition.

It is to be noted that, by force of the statute, in the
event of certain specified defaults, “the lease shall be
deemed forfeited,” *“ the demised premises shall be deemed
vacant and abandoned,” “ without any re-entry,” without
“ any declaration of forfeiture,” without any “ other act on
the part of the lessor * * * or otherwise,” “ any rule
of law or equity to the contrary notwithstanding.”

In our view, the enactment so worded provides for an
absolute forfeiture operating automatically. Immediately
upon the happening of any of the specified breaches, the
lease is ipso facto void, without any necessity for a declara-
tion or for any further act to be done by anybody. The
words used by the legislature show, we think, the clear
intention to exclude the rule laid down in Davenport v.
The Queen (1).

The lessee is not left without means of relief or of re-
instatement, but the manner in which relief may be granted
or reinstatement may be obtained is specifically dealt with
in other sections of the statute. It is not apparent that
power is given to grant it otherwise. Suffice it to say that,

(1) (1877) 3 App. Cas. 115, at 129.
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in the premises, the lessee has not brought himself within
the conditions essentially required to obtain reinstatement
and we are not dealing with an application for relief.

In this case, we may go further and we may say that
there were, on behalf of the lessor, unequivocal acts evin-
cing his intention to avoid the lease (Roberts v. Davey)
(1). The Gold Commissioner (who was actually the lessor)
issued his certificate that the lessee was in default. The
Mining Recorder thereupon cancelled the record and noted
the cancellation on the copy of the lease on file. The
Mining Recorder promptly returned to the lessee the money
remitted for rental, as not having been paid on time. From
then on, the lessee was explicitly notified of the stand
taken by the lessor. Later, the money for rental was ten-
dered to the Minister of Mines, who received it subject to
the acceptance of the Gold Commissioner. The Gold Com-
missioner ruled that the same was not paid in time and
that the lease had, by reason of the lessee’s delay, lapsed
and become void. The tendered money was thereupon re-
turned to the lessee. It is conceded that the Minister

has at all times adopted the attitude that, by reason of plaintiff’s default,
the said lease automatically became forfeited and void and that the Min-
ister had no power to act in the matter.

Should it be held that the respondent’s default did not
absolutely determine the lease, and only made it voidable
at the election of the landlord, yet we would think that by
the acts just enumerated the landlord has unequivocally in-
dicated his intention and he has exercised his option.

It remains to consider the effect of subsection 1 of sec-
tion 114 of the Placer-mining Act reading as follows:

114, (1) Bubject to the provisions of subsection (2), on the non-per-
formance or non-observance of any convenant or condition in any lease,
the lease shall be declared forfeited by the Gold Commissioner, subject
to the approval of the Minister of Mines, unless good cause is shown to
the contrary. After any such declaration of forfeiture, the mining ground
shall be open for location by any free miner. No lease shall be‘declared
forfeited, except in accordance with this section.

It was argued that this is a case to which this subsection
applies and, if so, that the Minister of Mines has not given
his approval.

We are unable to accede to the argument.

(1) (1833) 4 B. & Ad. 664.
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Subsection 1 of section 114 provides generally for all
cases of

non-performance or non-cbservance of any covenant or condition in any
lease. ’

It enacts that, in all such cases, there must be a declara-
tion of forfeiture, “ subject to the approval of the Minister
of Mines.” Only after such declaration, shall the mining
ground “be open for location by any free miner.”

Subsection 5 of section 110 is restricted to forfeitures
arising out of the particular breaches of covenant therein
specified. It deals explicitly with the question of declara-
tion and it says that, in the cases specifically mentioned,
no declaration of forfeiture shall be required. It operates
therefore as an exception. And it must be so or else—if
_ subsection 1 of section 114 was held to be an absolute rule
applying in every case—subsection 5 of section 110 would
never come into operation. We do not find any conflict
between the two sections. Section 110 imparts a statutory
declaration of forfeiture in certain well defined cases of
breach. Section 114 covers all other cases of non-perform-
ance or non-observance. In the latter cases, there must
be “a declaration by the Gold Commissioner, subject to
the approval of the Minister of Mines.” And the enact-
ment says that wherever a declaration of forfeiture is re-
quired, that declaration must be “in accordance with this
section.” But, in the particular cases provided for by sub-
section 5 of section 110, the necessity for a declaration is
excluded. It says there is to be a forfeiture without
declaration.

It may be further pointed out that, in the terms of the
statute, the provisions of section 110 apply only to “ leases
issued on or after the first day of July, 1920, pursuant to ”
the Placer-mining Act. (R.S.B.C., 1924, c. 169.)

Our conclusion is that the appeal ought to be allowed
and that the question must be answered in the affirmative.
Accordingly judgment shall be entered for the defendants
dismissing the plaintiff’s action, with costs throughout.

Appeal allowed with costs.

Solicitor for the appellant: H. A. Beckwith.

Solicitors for the respondent: Crease & Crease.
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1933 IN THE MATTER OF THE MECHANICS' LIEN ACT, ONTARIO

M- 20 %> THE HONOURABLE FRANK CARREL
*June 28. (MORTGAGEE) +.'vveevirnnnnnnnnnn.

*Oct. 3.
*Decg.22. AND

ALBERT A. HART (LieN CLAIMANT).. RESPONDENT.

} APPELLANT;

ON APPEAL FROM THE COURT OF APPEAL FOR ONTARIO

Mechanics’ liens—M ortgages—Priority as between lien and mortgage—
Priority as between lien and mortgagee’s expenditure in completing
building—Lien chargeable as general lien against several buildings—
Mechanics’ Lien Act, R8.0., 1927, c. 173, ss. 6, 32 (2), 7 (3), 13 (1).

Respondent, who had a contract “{o do the brickwork and supply the
bricks for five” adjoining detached duplex houses at a price of
“ 84080 per building or a total of $20400 for the complete contract,”
performed it and registered a lien, under the Mechanics’ Lien Act,
RS.0, 1927, c. 173, for the balance due him. Subsequently, one of
the houses, hereinafter called the “corner house,” being in an un-
finished state, appellant, who held a morigage, originally made to
one R., on the property, started foreclosure proceedings and, under
a writ of possession, went into possession of it and completed it, a
covenant in his mortgage entitling him to complete it and to add
the cost thereof to his mortgage debt. A question arose as to prior-
ity between his cost of completion and respondent’s lien. Also 2
question arose as to priority between respondent’s lien and a certain
mortgage on the corner house lot, made and registered prior to com-
mencement of the building, to one W., assigned to one A., and, after the
trial herein, assigned to appellant. This mortgage, while held by A,
was, on the making of the mortgage to R. above mentioned, post-
poned, under an agreement by A. to the mortgage to R., which
mortgage to R. (assigned to appellant) was that on which appellant,
as aforesaid, took proceedings and went into possession of, and com-
pleted, the corner house,

Held (1) On construction of respondent’s contract, as a whole, it showed
the intention of the parties thereto to treat it as one entire contract
covering all the buildings.

(2) Respondent’s lien was chargeable against all the land, irrespective of
the work and materials which went into each building. In applying
the Act the court may and should have regard to the contract
under which the work or materials claimed for were provided;
and where the parties by their contract have treated several
buildings upon contiguous lots belonging to the same owner
as upon one property, the lien claimant is entitled to have
the lien applied as a general lien upon all the land. However
difficult it may be to find a satisfactory basis for this principle in
the words of the Act itself (ie., in s. 5, the controlling section, which
creates the right of lien; if the lien were for supply of material only,
the right to maintain it as a general lien upon all the buildings

*PreEsENT :—Duff CJ. and Rinfret, Lamont, Smith and Crocket JJ.
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would exist under s. 32 (2)), the principle has been so long and so
generally recognized that it must now be taken as settled law. (On-
tario Lime Assn. v. Grimwood, 22 Ont. L.R. 17; Polson v. Thomson,
20 D.L.R. 395, at 401, and other cases, cited and discussed).

(3) Respondent’s lien (extending to the amount owing him for work and
material on all the buildings) had priority over appellant’s claim for
cost of said completion. The intention of the Act, as disclosed by
8. 7 (3) and 13 (1), was clearly to lLimit the security of a registered
mortgage, as against lien claims, to the actual value of the property as
at the time the first lien arose, and to exclude from the operation of
that security all payments and advances made thereunder by the mort-
gagee after such lien claims have been registered. And the payments
and advances so excluded would include the cost of completion in
question,

(4) Respondent, though not having brought an action to enforce his own
lien, could, to hold his lien in its priority, rely upon the statement
of claim of another lien claimant whose claim was dismissed.

(5) The said mortgage to W., assigned to A. and later to appellant, had
priority over respondent’s lien; such priority was not lost by the said
agreement of postponement of it to the mortgage to R. (On this
point, the judgment of the Court of Appeal was reversed; Crocket
J. dissenting).

Except as above stated, the judgment of the Court of Appeal, Ont., [1932]
QO.R. 617, was affirmed.

APPEAL from the judgment of the Court of Appeal for
Ontario (1), in so far as it allowed the present respondent’s
claim for a lien under the Mechanics’ Lien Act, R.S.0. 1927,
c. 173, and held that such lien had priority over moneys
expended by the present appellant (a mortgagee) in the
completion of a certain building, and in so far as (by its
formal judgment, as settled) it gave to the said lien priority
over a certain mortgage, formerly held by one Albrechtsen,
and acquired, since the commencement of the action, by
the present appellant.

The material facts of the case are sufficiently stated in
the judgments now reported.

The judgment of this Court was first delivered on June
28, 1933, and it was directed that the appeal be dismissed
with costs; but the reasons for judgment did not deal with
one of the matters in issue (the question of priority be-
tween the respondent’s lien and the said mortgage formerly
held by Albrechtsen) and this matter was later brought up
by way of a motion to vary the judgment, and judgment
on this motion was delivered on December 22, 1933, grant-
ing the motion and varying the judgment so that in respect

(1) Sub. nom. Boake v. Guild, [1932] O.R. 617; {19321 4 D.L.R. 217.
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of the issue raised by the motion the appeal was allowed;
the appellant to have half of his costs of appeal to this
Court. (Crocket J. dissented on the question dealt with
on the motion).

The present report gives in the following order: the
reasons for judgment as first delivered, the statement of
the motion, and the reasons for judgment (on the further
issue) delivered on the motion.

S. A. Hayden and Woods Walker for the appellant.
R. Kellock and H. P, Edge for the respondent.

In the judgment first delivered, reasons were delivered
by Smith J. and by Crocket J.; the Chief Justice and
Rinfret and Lamont JJ. concurring with each.

SmrtH, J. (concurred in by Duff C.J. and Rinfret and
Lamont JJ.)—The respondent’s lien is for a balance owing
under a contract by respondent to do the brickwork and
supply the bricks for five four-family duplex houses. The
appellant had advanced, on a first mortgage of the corner
duplex numbered 2 and 4, the sum of $6,500, and also held
a third mortgage on the whole five duplexes for $10,511.53,
for which amounts it is admitted the appellant has priority
over the lien of the respondent.

The owner ran short of funds before the buildings were
completed, and further work was abandoned. Duplex 2
and 4 being, as winter approached, in such an incomplete
state, including the lack of any heating plant, that it was
in danger of being greatly damaged during winter if left
in this uncompleted state, and being also incapable of pro-
duecing revenue, the appellant completed the building at a
cost of $12,600. Before this expenditure, the respondent’s
lien, which was subject to the mortgages to the amount
mentioned, was practically worthless,

The judgment appealed from holds that the respondent’s
lien attaches to the value added to the building by appel-
lant’s expenditure in priority to the portion of appellant’s
mortgage represented by this expenditure, which was ex-
pressly authorized in such event by the terms of the mort-
gage. Respondent’s priority over this part of the mortgage
moneys extends not only to the amount owing to him for
work done and material supplied for this duplex 2 and 4,
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but to the amount owing him for work done and material
supplied on the other buildings as well. A more inequit-
able result, I think, it would be difficult to conceive. It is,
however, a result brought about by express statutory enact-
ment, coupled with the appellant’s failure to be guided by
the provisions of the statute.

Long before commencing work for completion of the
building, the appellant had brought an action for fore-
closure of his mortgages, by which he could have obtained
immediate possession. In this action the lienholders could
have been made parties as subsequent encumbrancers, and
on proper proof of danger of destruction of his security by
delay, the court would have given him protection, perhaps
by giving him immediate foreclosure or sale. He saw fit,
however, to take the remedy into his own hands, disregard-
ing the terms of the statute, with the result that his ex-
penditure enures to the benefit of the respondent, instead of
to himself. It is with regret that I find myself forced to the
conclusion that the judgment giving the respondent the
benefit of the appellant’s expenditure of $12,500 is in
accordance with the provisions of the statute. I can find
no ground for differing from the reasoning of Mr. Justice
Grant in the Court of Appeal and from that of my brother
Crocket.

I therefore agree that the appeal must be dismissed with
costs.

CrockeT, J. (concurred in by Duff C.J. and Rinfret and
Lamont JJ.)—This appeal involves the question of the
validity of a confractor’s lien purporting to be registered
by the respondent under the provisions of the Mechanics’
Lien Act, c. 173, R.S.0., 1927, for work and mafterials pro-
vided in the construction of a row of 5 four-family de-
tached duplex houses in the city of Toronto, and also the
question of its priority in respect of an expenditure of
approximately $12,000 made by the appellant, to complete
one of the houses, after going into possession of the same
as mortgagee.

The work and materials claimed for were done and fur-
nished by Hart under a contract entered into by him in
September, 1929, with one Guild, a builder, whereby he
agreed to do the brick work and supply the brick on and
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for the five houses at a price of “ $4,080 per building or
a total of $20,400 for the complete contract,” as a letter
of September 15 confirming the contract stated it, exclusive
of brick and labour for mantels and garages, which was
left to be arranged by the architect.

Guild’s wife had a few weeks before purchased from one
Watt and taken in her name the deed of the land on which
it was proposed to erect the five houses. It was situated
on the north side of Castle View avenue, and included 31
feet 9 inches of lot No. 3, and the whole of lots 4, 5, 6,
7 and 8, running easterly to Spadina road, having a total
frontage of 253 feet 9 inches on Castle View avenue, and
a uniform depth of approximately 106 feet. For the pur-
pose of the duplexes building scheme it seems that the land
was subdivided into five new lots, the side-lines of which
overlapped the side-lines of the original lots, and that the
most easterly of the new lots, with which the appellant’s
mortgages are here particularly concerned, and upon which
the duplex, 2-4, was built, comprised 7 fcet 9 inches of the
original lot No. 7 and the whole of lot No. 8, with a right
of way over a driveway between it and the adjoining lot
on the west.

Mrs. Guild, having paid part of the purchase price of
the land in cash, gave Watt five separate mortgages for
$3,612.50 each, presumably one on each of the five lots as
subdivided for the building scheme. Four of these mort-
gages were transferred to one Arthur, and the fifth, covering
the corner or most easterly lot, was assigned to one
Albrechtsen. Building loans were arranged on mortgages
on the four westerly houses, two with the Canada Life
Assurance Company for $22,000 each, and two with Con-
federation Life Assurance Association for $18,000 each,
Arthur waiving in favour of these his four $3,612.50 mort-
gages. On the corner lot Mrs. Guild gave a second mortgage
to one Alberta Gibbons for $6,500, which was transferred
subsequently to the appellant.

In October the Guilds procured the incorporation of City
Duplexes Limited, which took cver all these properties from
Mrs. Guild and assumed all outstanding obligations thereon,
Guild continuing, however, as before to manage the under-
taking. Finding the moneys available under the mortgages
already mentioned insufficient to enable it to meet the
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rapidly increasing claims, City Duplexes Limited, on Feb-
ruary 25, 1930, when all five houses were in various stages
of construction—the four westerly more nearly completed
than the most easterly building, 2-4,—executed a mortgage
covering the latter property as well as the four adjoining
lots to one Florence Ready to secure a further loan of
$10,000. The appellant shortly afterwards acquired this
mortgage, Albrechtsen waiving in its favour his $3,612.50
mortgage on this lot and building.

Hart went to work immediately upon entering into his
brick contract, which called for its completion on or before
February 1, 1930, starting with the most westerly building
and proceeding with the others in their order, west to east.
There were some delays, occasioned by the weather, and
others which it appears were chiefly caused by the difficul-
ties which the Guilds and City Duplexes Limited were
having in financing the undertaking, with the result that
about the middle of May, although the four westerly houses
were substantially completed, and Hart had finished the
brickwork under his contract on the house 2-4, there re-
mained a considerable amount of work to be done in the
latter in order to complete it. Several liens had been regis-
tered against the whole property and at this juncture nego-
tiations took place between the different mortgagees, lien
claimants and other creditors with a view to securing the
outstanding indebtedness to the various creditors. These
negotiations proved abortive on account of Arthur, who
held the second mortgages on the four westerly lots, refus-
ing to enter into the arrangement which was proposed.

Arthur subsequently, on June 11, went into possession
of these houses as mortgagee and the same day Hart regis-
tered his lien against the estate of Mr. and Mrs. Guild and
of Watt, Albrechtsen, Arthur, City Duplexes Limited and
Mortgage Discount Limited, in the entire parcel of land
which Mrs. Guild had purchased from Watt and which the
lien claim described as the easterly 31 feet 9 inches of lot
No. 3 and lots Nos. 4, 5, 6, 7 and 8. It claimed a balance
due of $12,200 for work done on brick contract for City
Duplexes Limited and R T. Guild on or before May 15,
1930.

At that time the $6,500 secured by the Gibbons mort-
gage had been fully advanced and approximately $8,500
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of the $10,000 secured by the Ready mortgage, both of
which were now held by the appellant. The latter started
foreclosure proceedings, and about the same time, it ap-
pears, City Duplexes Limited went into bankruptey. Nego-
tiations were then entered into by some of the lien claim-
ants with the appellant’s solicitor, with a view to the com-
pletion of the corner building, 2-4. These negotiations also
fell through, and on August 12, 1930, the appellant went
into possession of this house under a writ of possession ob-
tained in his foreclosure action. He proceeded to complete
the building and expended approximately $12,000 for that
purpose, notwithstanding the prior registration of Hart’s
and other liens. It is in respect only of this $12,000 ex-
penditure and of Hart’s lien that the question of priority
arises.

On the trial of the respondent’s and several other lien
claims in a consolidated action before the Assistant Master
of the Supreme Court, under the provisions of the Mechan-
ics’ Lien Act, the appellant relied upon four main objec-
tions: first, that the respondent’s lien was not registered
within time; second, that in the course of the negotiations
referred to he had waived his lien or estopped himself by
his conduet in connection therewith from relying upon it as
against the appellant; third, that the lien was not charge-
able as a general lien against all or any of the buildings
or lots without proof of the particular balances which were
or may have been due the claimant in respect of each
separate house; and, fourth, that, in any event, the lien
was subject to the expenditure which the appellant had
made for the completion of the house, 2-4, after he had
gone into possession in exercise of his rights as assignee of
the Ready mortgage.

The Master found against the first two objections, but
disallowed the lien on the ground that the work and
materials were not done and furnished under an entire
contract, within the meaning of sec. 32, subsec. 2, of the
Act, and were therefore not chargeable against all or any
of the buildings without proof of the balances which were
due in respect of each of the five buildings.

The respondent appealed to the Court of Appeal, which
sustained the lien and held that it was entitled to priority
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over the moneys expended by the present appellant for the

completion of the house, 2-4, as mortgagee in possession.
The same grounds which were taken before the Master

and the Court of Appeal were argued before this Court.

As to the lien not being registered within time, the
Master found that Hart performed work under his contract
on the house, 14-16, on May 14, 1930, and on the house,
2-4, on May 17, within thirty days of the registration of
his lien. This finding, involving as it did, a consideration
of the good faith of the claimant, is a finding upon what is
peculiarly a question of fact, which we think, in the cir-
cumstances, should be regarded as conclusive.

The second ground was disposed of during the argument,
the Court stating its opinion that there was no evidence,
either of a waiver of the lien on the part of the respondent,
or of an estoppel against him in connection with the futile
negotiations above referred to.

The third ground involves two questions: first, whether
the contract under which Hart provided the work and
materials was an entire contract for a gross price for the
brick and brick work for all the five houses; and, second, if
it were such a contract, whether the lien was maintainable
for the general balance due thereunder upon all or any of
the houses and lots without proof of the particular bal-
ances which were due in respect of the different buildings.

We think that the Court of Appeal rightly construed
the contract between Guild and Hart, as evidenced by the
letter of September 15, 1929, as a single contract for the
brickwork and the supply of bricks upon and for all the
five buildings at a total price of $20,400, exclusive of brick
or labour for mantels and garages, which were to be dealt
with as extras and arranged by the architect.

The appellant’s counsel, in support of his contention
that the contract was severable in respect of the five houses,
mainly relied upon the inclusion in the price sentence of
the figures and words “ $4,080 per building ” and the fol-
lowing passage:—

* * * and the terms of payment will be as I receive the second draw

on the Permanent Trust mortgages which are being placed on the differ-
ent buildings as they are erected.

together with the fact that the mortgages which were

arranged for building loans with Canada Life Assurance
725552
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Company and Confederation Life Assurance Association
were separate mortgages on the four westerly buildings.

It will be observed that the figures and words “ $4,080
per building,” in the price sentence are immediately fol-
lowed by the words and figures “ or a total of $20,400 for
the complete contract”; also, that Hart’s contract is ex-
pressly stated in the first sentence of the letter to be a
contract “to do the brick work and supply the bricks for
5 four-family duplexes,” and that Hart also undertakes to
have “all brick work completed on said contract” on or
before February 1, 1930. The letter clearly shews, in my
opinion, that the intention of the parties was to treat the
contract as one entire contract covering all five buildings.

Was, then, Hart’s lien for work and material provided
under such a contract upon and for all five houses, a lien
which was chargeable under the Mechanics’ Lien Act,
against all or any of the buildings, irrespective of the work
and materials which went into each?

There can be no doubt that if the lien were for the
supply of material only, Hart would have the right under
sec. 32, subsec. 2, of the present Act to have his lien main-
tained as a general lien upon all the buildings. This sub-
section, however, is distinctly limited to entire contracts
for. the supply of material only, and cannot in itself be
relied upon to support a lien claimed under an entire con-
tract for the performance of work as well as the supply of
material. The respondent does not pretend to rely upon
this subsection, but claims that sec. 5 of the Act—the con-
trolling section, which creates the right of lien—itself con-
templates a general or joint lien in such a case as well as a
separate lien enforceable against the particular property in
which the work or material claimed for have been incor-
porated in cases where the work is done or the materials
are furnished under separate contracts with different
owners.

Omitting words that have no bearing on the question

under consideration, this section reads as follows:—

5. Unless he signs an express agreement to the contrary * #* % any
person who performs any work or service upon or in respect of, or places
or furnishes any materials to be used in the making, constructing, * * *
of any erection, building, * * * or the appurtenances to any of them
for any owner, contractor, or sub-contractor, shall by virtue thereof have
a lien for the price of such work, service or materials upon the estate or
interest of the owner in the erection, building, * * *, and appurten-
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ances and the land occupied thereby or enjoyed therewith, or upon or in
respect of which such work or service is performed, or upon which such
materials are placed or furnished to be used.

There is no trouble in construing this section as appli-
cable to the construction of a single building, or to any
number of single buildings as separate undertakings, but
when one endeavours to apply it to the construction of
several separate buildings under a single contract and in
such circumstances as we have in this case, I confess that
I cannot find any very satisfactory basis for doing so in
the language of the enactment itself.

It is only when one looks beyond the section to the con-
tract between the parties that any support can be found
for the proposition contended for. Yet there is no refer-
ence in the section to any other agreement than that men-
- tioned in the first line, viz: the agreement by which the
person to whom the lien is given may waive it. It is true
that there can be no liability on the part of anyone for the
price of work or materials without a contract, either ex-
press or implied, and that so far as the estate or interest
of the owner is concerned, its liability to the lien depends,
under clause (¢) of the interpretation section of the Act,
upon the work or materials being done or furnished at his
request, though, once this liability attaches, it passes to all
persons whose rights are subsequently acquired through
him. It is also true that on the trial of a lien claim against
the estate of the owner there must be proof of a request
on the part of the owner sought to be charged. To this

extent it is necessary for the Master or Judge trying the

claim to look to the contract between the parties, but
whether he is to look to it for the purpose of determining
whether, if there be the necessary request to create the lien,
the lien is to be applied as a severable or a general lien, is
the problem that presents the real difficulty.

No one, I think, can seriously challenge the proposition
that the form and effect of the lien must be found in the
statute itself by which the lien is created or the proposition
that the lien is enforceable only against such property, and
only in such manner and under such limitations as the
statute provides. The intention of the parties, as evi-
denced by the contract between them, clearly cannot change
the intent of the Act and cannot, in my opinion, be con-

sidered for the purpose of ascertaining the form and effect
72555—23%
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1933  of the lien unless the Act itself makes the form and effect

c:;;[, of the lien depend upon the form and effect of the con-
fanr,  (ract. In this view the crucial question is: Does the see-
— _ tion give a lien, the character and scope of which is deter-
Cr"ik_et J- minable according to the form of the contract under which
the work or materials are provided? Whether it does or
does not do so, there is an impressive line of United States
cases, notably in New York and Massachusetts, in which
under similar statutes courts have brought lien claims in
circumstances similar to those obtaining in the case at bar
within the terms of the statute creating the lien by refer-
ence to the form and terms of the contracts between the
parties. The trend of judicial opinion in Canada for many
years past has undoubtedly been to follow these United
States decisions in this regard. It may be said, too, that
in both countries the courts have shewn a growing ten-
dency to turn away from the proposition that a statute
creating such a right of lien must be strictly construed,
whether the provisions in question relate to the creation of
the lien or to its enforeement.

Although it was the decision of a single judge (Middle-
ton J.) on a chambers motion to vacate a lien, Ontario Lime
Association v. Grimwood (1) appears to be the leading
Canadian case on the question of the application of a gen-
eral lien to several separate buildings belonging to the same
owner for material furnished under an entire contract. That
decision has not only been uniformly followed in the courts
of Ontario, but the principle as there enunciated was em-
bodied in the revision of the Mechanics’ Lien Act thirteen
years afterwards in the precise language used by that learned
judge in his reasons for judgment, and is found in sec. 32,
subsec. 2, of the present Act, already referred to. The case is
quoted in the great majority of mechanics’ lien cases which
have since come before the courts of the other provinces.
The decision was unanimously approved by the Court of
Appeal of Manitoba in Polson v. Thomson (2), in 1916,
and has nowhere, as far as I can discover, been disapproved
or questioned.

The principle, as it was put by Middleton J., was that
where one owner enters into an entire contract for the
supply of material to be used upon several buildings, the

(1) (1910) 22 Onmt. L.R. 17, (2) 20 DL.R. 395, at 401.
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claimant can ask to have his lien follow the form of his
contract and that it be for an entire sum upon all the
buildings, and that if the owner desires to invoke the
statute to the extent of having the lien upon any building
confined to the value of the material going into that build-
ing the onus is upon him to shew the facts which must be
peculiarly within his own knowledge. ‘ From the nature
of the contract,” His Lordship held, “ the onus is shifted.”
Manifestly the decision proceeded from a consideration of
the contract between the parties as well as of the language
of the section itself.

In his reasons the learned judge referred to three United
States cases, viz: Livingston v. Miller (1); Wall v. Robin-
son (2); and Lewis v. Saylors (3), in all of which the same
principle was applied. Livingston v. Mailler (1) was a de-
cision of the Supreme Court of New York, expressly hold-
ing that a mechanics’ lien for materials furnished for the
erection of several houses for a gross sum attached to all
the buildings. In Wall v. Robinson (2), several buildings
were built on one parcel of land, consisting, as here, of sev-
eral lots, upon which the claimant performed labour under
an entire contract for an entire price. The Massachusetts
court held that the case was “ within the purpose of the
statute and the intention of the Legislature ” because “ the
parties by their contract have connected the several build-
ings and treated them as one estate.”” The reason stated
by the Massachusetts court seems to be the only logical
ground upon which a general lien upon several separate
buildings can be harmonized with the language of sec. 5
of the Ontario Act, and I have no doubt that Middleton J.,
in maintaining the lien, as he did, in the Ontario Lime case
(4) as a general lien upon four separate houses, treated
them as one property for the same reason.

The only difference between the language of sec. 5 of the
present Act, s I have quoted it, and the language of sec.
6 of the Act of 1910, which Middleton, J., was required
to construe, together with sec. 8, subsec. 1, is that the words
“ the estate or interest of the owner in,” did not appear in

(1) (1863) 16 Abbott’s P.R., 371. (3) (1887) 73 Iowa, 504.
(2) (1874) 115 Mass., 429, (4) (1910) 22 Omt. LR. 17.

21
1633

A
CARREL

V.
HagT.
Crocket J.



22
1933

A
CARREL
v.
Harr.

Crocket J.

SUPREME COURT OF CANADA [1934

sec. 6. They were contained, however, in sec. 8, subsec. 1,

of the former statute which read:—
The lien shall attach upon the estate or interest of the owner in the
property mentioned in section 6.

so that sec. 6 and subsec. 1 of see. 8 of the former Act were
precisely identical in their effect with sec. 5 of the present
Act.

It is true that the contract in Ontario Lime Association
v. Grimwood (1) was a contract for materials only and
that the principle affirmed by the decision is consequently
confined to entire contracts for materials. The basis as
well as the effect of the decision, however, clearly was that
the words of the controlling section of the statute are to
be interpreted in the light of the contract between the
parties and that where the parties have, by entering into
an entire contract, treated several buildings and lots as one
property for the purpose of such contraet, the courts may
treat them likewise. If this be a correct exposition of the
law, then manifestly the entire contract principle must
apply quite as fully to entire contracts for the performance
of labour or for the performance of labour and the furnish-
ing of material, as to entire contracts for the supply of
material only. The suggestion of greater difficulty on the
part of the material dealer in identifying his material with
the different buildings than on the part of one who con-
tracts to provide labour in proving the value of the labour
performed upon each house, does not touch the root of the
principle of the decision. In Polson v. Thomson (2), in
which, as already mentioned, the Manitoba Court of Appeal
in 1916 expressly approved the decision of Middleton, J.,
the lien was for work, as it was also in the Massachusetts
case of Wall v. Robinson (3) above cited, in which the
entire contract principle was acted upon as far back as
1874.

The late Mr. Justice Grant, who wrote the reasons for
the judgment now on appeal, refers to a case of Morris v.
Tharle (4), in which the former Chancery Division of the
Supreme Court of Ontario sustained a lien which seems to

(1) (1910) 22 Ont. L.R. 17. (3) 115 Mass. 429.
(2) 29 D.L.R. 395. (4) (1893) 24 Ont. R. 159.
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have been registered against two separate buildings for
materials supplied for both of them. The only question
argued in that case was whether the plaintiff, who had
supplied the contractor with a variety of materials on a
number of separate orders, was entitled to claim as upon
one general account and thus avail himself of the delivery
of the material upon the last order within 30 days of the
registration of his lien to bring his whole account within
the lien. The evidence shewed that before any of the
materials were ordered the contractor had promised
the plaintiff that he would get from him all material of
the kinds in which the plaintiff dealt which he should re-
quire for the erection of the two houses. The Divisional
Court (Boyd, C., and Ferguson, J.), on appeal from a con-
trary decision of Meredith, J., held, notwithstanding neither
the quantities nor the prices of the different materials were
defined until the different orders were given, and though
the contractor’s promise was not legally binding, that all
deliveries were referable to an entire transaction for the
supply of materials for the buildings in question, applying
to the case the principle of a running bill with a tradesman
as expounded by Pollock, C.B., in In re Aykroyd (1).
Although the case cannot be said to have expressly decided
that a general lien could be maintained upon two separate
houses belonging to the same owner for material supplied
for use in their construction, for the reason that this ques-
tion was not considered, the fact that it was not mooted
either by counsel or in the reasons of the two eminent
judges who took part in the judgment, notwithstanding the
lien under review was a general lien claiming a general
balance on two separate houses, has much significance.
Moreover, the case does decide that in applying the Act
the courts should have regard to the contract between the
parties, under which the materials claimed for are fur-
nished, and to the dealings between them in reference
thereto.

Grant, J.A., also refers in his reasons to the judgment of
the Appeal Court of Saskatchewan delivered by Lamont,

(1) (1847) 1 Ex. 479.
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J., in Whitlock v. Loney (1), which was approved in Ful-
ton Hardware Co. v. Mitchell (2), and which considered
the question as to whether the materials claimed for in
the lien under review were delivered under separate and
distinet agreements or as upon a continuous account—prac-
tically the same question dealt with in Morris v. Tharle
(8)—and for the same purpose, viz: to enable the plain-
tiff, by virtue of a delivery of materials under the last
agreement within the preseribed 30 days of the registra-
tion of the lien, to bring earlier deliveries and his whole
account within the lien. The Saskatchewan Court of
Appeal held that the plaintiff was entitled to recover the
general balance due upon the whole account and sustained
the lien for the entire balance.

That the courts in applying the statute by which such
liens are created may and should have regard to the con-
tracts between the parties under which the work or
materials claimed for are provided, must, I think, now be
taken as settled law. However difficult it may be to find
a satisfactory basis for it in the words of the statute itself,
the prineciple of applying the lien created by the Act as a
general lien upon several buildings and lots belonging to
the same owner as upon one property where the parties
have by their contract so treated them—in cases at least
where the lots are contiguous—has been so long and so
generally recognized that it cannot at this time well be
reversed. The respondent’s lien must therefore be
sustained. '

There remains the question of priority as between the
lien and the appellant’s claim in respect of the moneys
expended by him in completing the house 2-4 after he went
into possession of it as assignee of the Ready Mortgage.

Sec. 7, subsec. 3, of the Act provides that where land,
upon or in respect of which any work is performed or
materials are furnished to be used, is encumbered by a
prior mortgage existing in fact before any lien arises, such
mortgage shall have priority over all liens under the Act
to the extent of the actual value of such land at the time
the first lien arose, such value to be ascertained by the
judge or officer having jurisdiction to try the action, while

(1) (1917) 38 D.LR. 52, (2) (1923) 54 Ont. L.R. 472.
(3) (1893) 24 Ont. R. 159.



S.CR.] SUPREME COURT OF CANADA

sec. 13, subsec. 1, provides that the lien shall have priority
over all judgments, executions, assignments, etec., issued or
made after such lien arises and over all payments or ad-
vances made on account of any conveyance or mortgage
after notice in writing of such lien to the person making
such payments or after registration of a claim for such
lien.

The intention of the Act, as disclosed by these two sec-
tions, was clearly to limit the security of a registered mort-
gage as against lien claims to the actual value of the prop-
erty as at the time the first lien arose, and to exclude from
the operation of that security all payments and advances
made thereunder by the mortgagee after such lien claims
have been registered.

Counsel for the appellant contended that the moneys
expended in completing the house. were not payments or
advances within the meaning of see. 13, subsec. 1, not
having been made on account of the principal amount
stated in the mortgage. The section does not say on
account of the prinecipal sum but on account of any con-
veyance or mortgage, and has the same effect, it seems to
me, as if it had used the word “ under ” or the words “ upon
the security of.” Payments and advances on account of
the principal amount stated in the mortgage would unmis-
takeably be barred from priority in respect of the lien. To
interpret the section as barring payments and advances
made on account of the principal amount for which the
mortgage is expressed to be a security, but not as barring
payments or advances made under a covenant giving the
mortgagee the right in certain contingencies to undertake
the completion of the house for his own protection and to
add the cost of doing so to his mortgage debt, would give
a result which could hardly be said to accord with reason.

The fact that the moneys were paid by the appellant for
the completion of the house in order to protect his security,
while undoubtedly entitling him under the mortgage coven-

ant on which he relies to add them to his mortgage debt

as a further charge upon the land, would not in any event
avail to give him priority over the liens for such payments
in the face of the provisions of sec. 7, subsec. 3. This sec-
tion, as already pointed out, limits the security of a prior
registered mortgage as regards all liens to the actual value
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of the land at the time the first lien arose. The Appellate
Division of the Supreme Court of Ontario expressly and,
we think, rightly so held in Inglis v. Queen’s Park Plaza
Co. Ltd. (1).

I therefore agree with the opinion of the Appeal Court
that the respondent’s lien is entitled to priority over the
appellant’s claim for this expenditure.

As to the objection that the respondent, not having
brought an action to enforce his own lien, could not rely
upon the statement of claim of another lien claimant (one
Dorsy), which was dismissed by the Master, to hold his
own lien, we think that Grant, J.A., in his reasons satis-
factorily disposes of this also.

The appeal should be dismissed with costs.

Subsequently the appellant moved for an order that, in
so far as it affirmed the judgment of the Court of Appeal,
which by a paragraph in its formal judgment gave the re-
spondent priority over the prior mortgage originally held
by Albrechtsen, the judgment delivered by this Court be
varied, and that the appellant as prior mortgagee, having
since the commencement of the action acquired the prior
mortgage held by Albrechtsen on No. 2-4 Castleview
Avenue, be found to be prior to the claim of the respondent,
and to this extent the appeal be allowed.

The paragraph in the formal judgment of the Court of

_Appeal, above referred to, read as follows:

AND THIS COURT DOTH FURTHER DECLARE that the said
Defendant, The Honourable Frank Carrel, having acquired since the
commencement of this action by way of assignment a mortgage held by
the Defendant, Oluf Albrechtsen, on the said corner building known as
No. 2-4 Castleview Avenue, shall be entitled as a prior mortgagee to prior-
ity to the claims of all persons entitled to liens to the extent of his said
mortgage, save and except the liens of Enoch Crummy, James Fiddes
and Albert J. Jackson, trading as Fiddes & Jackson, and Albert A. Hart,
whose said liens shall have priority over this said mortgage,

8. A. Hayden for the motion.
R. Kellock contra.

The judgment of the majority of the court (Duff C.J.
and Rinfret, Lamont and Smith JJ.) was delivered by

(1) 119321 O.R. 110.
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Smire J—The appellant moves to vary the reasons for
judgment of this Court delivered the 28th of June, 1933,
in so far as they affirmed the judgment of the Court of
Appeal for Ontario, which, by paragraph 1 (6) thereof,
gave to the respondent Hart priority over the prior mort-
gage originally held by one Albrechtsen, assigned to the
appellant since the commencement of this action.

The respondent Hart’s claim to a lien is in respect of his
contract entered into by him on September 20, 1929, to do
brick work and supply brick for five double duplex houses
on the north side of ‘Castleview Avenue, which were num-
bered from east to west as 2-4, 6-8, 10-12, 14-16 and 18-20.

One Millie Guild purchased the land from one Watt and
gave the mortgage registered No. 24677 W. A., dated 29th
October, 1929, to one Alberta Gibbons, for $6,500, covering
the corner lot, numbered 2-4, only. This mortgage was
assigned on the same day to the appellant, and on the
same day Millie Guild made a mortgage on No. 2-4, regis-
tered No. 24681 W. A., to William W. Watt, which mort-
gage was assigned by Watt on the 5th November, 1929, to
one Oluf Albrechtsen.

At the same time Millie Guild made four separate mort-
gages on the other four buildings to William W, Watt, her
vendor, and these four mortgages were all assigned to one
Arthur.

A joint stock company called City Duplexes, Limited,
was then formed, and the whole property, subject to these
mortgages, was transferred by Millie Guild to the company;
and on the 13th December, 1929, this company made a
mortgage to Luiggi Agnaluzzi and others, which mortgage
covered the whole property, and was for $3,065. On the
25th February, 1930, they made another mortgage on the
whole property to one Florence Ready, for $10,000, and this
mortgage was assigned on the same day to Discount Lim-
ited, and again, on the same day, to the appellant.

The Albrechtsen mortgage, subsequent to the original
judgment herein, namely, on the 19th February, 1932, was
assigned to the appellant.

Building loans were obtained on the westerly four houses
by two mortgages to the Canada Life Assurance Co. for
$22,000 each, and two with the Confederation Life Assur-
ance Co. for $18,000 each, to which mortgages Ernest
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Arthur postponed his four mortgages referred to, and Al-
brechtsen, by a similar agreement, dated the 25th day of
February, 1930, postponed his mortgage to the $10,000
mortgage given to Florence Ready on that date.

There was a provision in the Ready mortgage by which
the mortgagee was entitled to make advances beyond the
$10,000 for completion of the building in case the mort-
gagor should fail to complete same; and under this provis-
ion the appellant, as assignee of the mortgage, completed
the building, advancing for that purpose some $12,500.

The Assistant Master had held that the respondent Hart
was not entitled to any lien, but this was reversed in the
Court of Appeal, which also held that Hart’s lien had prior-
ity over the $12,500 advanced for completion of the build-
ing subsequent to the filing of the first lien, which judg-
ment has been upheld by the judgment of this Court re-
ferred to.

The Court of Appeal also held, as stated above, that
Hart’s lien had priority over the Albrechtsen mortgage
assigned to the appellant.

The appeal to this Court included an appeal against this
finding of the Court of Appeal, but was not dealt with in
the judgment handed down on the 28th June last.

This Albrechtsen mortgage and the four mortgages given
to Watt and assigned to Arthur were all made and regis-
tered prior to the commencement of the building, and the
learned Assistant Master holds that they were such, and
that Arthur was entitled to priority to all the lien holders
for his four mortgages, to the amount of $765.63 for each
of the four parcels covered by his mortgages; and that Al-
brechtsen’s mortgage on No. 2-4 is a prior mortgage,
entitled to priority to all lien holders save Enoch Crummy
and Fiddes & Jackson Ltd., to the amount of $8,600. He
gives no reason for giving priority to Crummy’s and Fiddes
& Jackson Ltd.’s liens over the Albrechtsen mortgage.
Having held that the respondent had no lien, he, of course,
did not deal with the question of priority as between Hart
and the Albrechtsen mortgage. His reasons for giving
priority to Crummy and Fiddes & Jackson Limited deal
entirely with the question of their priority over the appel-
lant as to the $12,500 advanced for completion of the
building,.
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There can be no doubt that the Albrechtsen mortgage,
like the Gibbons mortgage for $6,800 and the Ready Mort-
gage for $10,000, were all prior mortgages originally, and
entitled to priority over all liens; and the only ground upon
which it is urged that its priority over Hart was lost is
because of the agreement made by Albrechtsen postponing
it to the Ready mortgage.

The same objection was raised to the four mortgages on
the other properties that were assigned to Arthur; and as
to them the point is dealt with in the Court of Appeal in
the reasons of Mr. Justice Grant, as follows:—

“(2) The learned Assistant Master erred in law in finding that the
four mortgages of the mortgagee Arthur were prior to the lien holders to
the extent of the value of the lands at the time the first lien arose.”

I have carefully read and considered the argument advanced in sup-
port of this point in the appeal, but am unable to give effect to it. I
think the law is quite clear, and too well established to justify any inter-
ference with it at this time. The mortgages held by Arthur were given
back to Watt the vendor to secure part of the purchase price of the
land; Watt postponed his mortgages to mortgages which were given to
The Canada Life Assurance Company and The Confederation Life Assur-
ance Company which companies advanced moneys to enable buildings to
be erected, but the postponements were not given for any other purpose,
nor could they have any effect such as is contended for by this appellant.
As to all other parties the mortgages held by Arthur stood just as they
had stood originally and, in the absence of any evidence to the contrary,
their postponement was for the benefit of those only who were thereby
made first mortgagees upon the respective properties. It would be un-
just and inequitable to find otherwise unless there was evidence estab-
lishing it; and no Court would hold otherwise unless the statute made
it perfectly clear that such was intended. Upon this point, therefore, the
appeal should be disallowed.

It is argued that this reasoning does not apply to‘the
Albrechtsen mortgage, because of the advances made under
the Ready mortgage to complete the building. I am quite
unable to agree with this contention. The question of how
the matter would have stood as between Albrechtsen and
the appellant as assignee of the Ready mortgage is not
involved in the question of priority as between Albrechtsen
and Hart. Albrechtsen had priority from the first over
Hart’s lien, and he never surrendered any priority to Hart.

I can see no distinction between the effect of the agree-
ment by Albrechtsen and the agreement by Arthur. In
neither case did these agreements confer any priority on
Hart, who was no party to them, and who had no lien at
the time they were made.

29

1933
A d
ICARREL
v.
HaART.

Smith J.



30 SUPREME COURT OF CANADA [1934

1083 For these reasons, I am of opinion that the appeal upon
Caxrm,  this branch of the case should be allowed, and the motion

Har,  for the amendment of the judgment granted.

Smith J. Crocker J. (dissenting on the question now dealt with)
—This is a motion to vary the judgment of this Court,
delivered on June 28th last, so as to reverse that portion
of the formal judgment of the Ontario Court of Appeal,
which declares that the lien of the respondent, Hart, shall
have priority over a mortgage which the appellant, Carrel,
acquired by assignment from one, Albrechtsen, after the
trial and pending the appeal to the Ontario Court of
Appeal.

- As between Carrel and Hart, the argument in the Appeal
Court, as in this Court, was principally directed to two
main questions: first, the validity of the Hart lien, and
second, the priority as between the lien and payments made
by Carrel to the amount of over $12,000, under the terms
of a mortgage acquired by him, as assignee, from one,
Florence Ready, and registered prior to the lien—payments
made by him after the registration of the lien for the com-
pletion of a building on the land described.

In its reasons for judgment, written by the late Mr. Jus-
tice Grant, there was no reference to the question of prior-
ity as between these payments and the Albrechtsen mort-
gage, but this point was argued by counsel on the settle-
ment of the minutes of judgment before the Chief Justice
of Ontario and Mr. Justice Masten, and decided in the
respondent’s favour by the inclusion in the formal judg-
ment of the declaration objected to.

There is no doubt that the Albrechtsen mortgage, which
was for $3,612.50, and originally made in favour of one
Watt, and subsequently assigned by Watt to Albrechtsen,
was registered before Hart’s lien, and also before the Ready
mortgage, and that up to February 25, 1930, the Albrecht-
sen mortgage was an encumbrance on the land prior to
both the lien and the Ready mortgage. On that date, how-
ever, Albrechtsen executed an instrument under seal, by
which he waived the priority to which he was then un-
doubtedly entitled, in favour of the Ready mortgage. By
that instrument, which is called an Agreement Postponing
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Mortgage, and was registered on March 3rd—two days after
the registration of the Ready mortgage—Albrechtsen
covenanted and agreed with Ready that the Ready mort-
gage “shall be an encumbrance upon the said lands prior
to” his mortgage “in the same manner and to the same
effect as if it had been dated and registered prior to the
said firstly mentioned mortgage,” and, in order to effectu-
ate the same, he purported to grant and release unto Ready,
in fee simple, all the land described therein with habendum
to Ready, her heirs and assigns, subject only to a reserva-
tion of his right, as mortgagee of the equity of redemption
subsequent to the Ready mortgage. By this document,
therefore, he distinetly waived the priority to which he
had been previously entitled, in favour of the Ready mort-
gage, whether in the hands of Ready or Carrel, as her
assignee, or of any subsequent purchaser.

It is not questioned that as between the parties this
document divested Albrechtsen of the priority to which he
was entitled previously over the Ready mortgage, but it is
contended that it was an agreement intended only for the
benefit of the parties and one which could not enure to
the benefit of subsequent lien-holders.

In my view the document operated to give to Ready and
her assigns the right to have all claims under her or their
mortgage satisfied in full before the Albrechtsen mortgage
should rank upon the estate; and, as the Ready mortgage
acquired by Carrel contained a provision making all ad-
vances which might be made by the mortgagee for the com-
pletion of the building part of the indebtedness under that
mortgage, and as such, chargeable upon the land, Carrel
thereby obtained the right to charge the land as against
Albrechtsen and his assigns, not only with the $10,000 prin-
cipal sum stated in the mortgage, but with the $12,000
(odd) which he advanced thereunder for the completion
of the building. When, therefore, Carrel acquired from
Albrechtsen his mortgage after the trial and pending the
appeal, he acquired no priority that he did not at that time
already possess, that having been fully secured to him by
the so-called postponement agreement of February 25, 1930,
and the assignment to him of the Ready mortgage. The
only estate which Albrechtsen then had to convey was an
estate subsequent to the Ready mortgage.
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The Ontario Court of Appeal held, and this Court
affirmed its decision distinctly in that regard, that, Hart’s
lien having been filed before the payment of the $12,000
(odd) house completion moneys, he was entitled to prior-

ity over these advances under s. 13, subs. 1, of the
Mechanics’ Lien Act.

This Ready mortgage was also an encumbrance upon the
land prior, in point of registration, to the Hart lien, but
only to the extent of moneys which had been advanced
prior to registration and notice of the lien claim. Hart by
registration of his lien undoubtedly became entitled to
rank for his lien immediately after the moneys which had
actually been advanced under the Ready mortgage and
before the moneys which were advanced thereunder after
the registration of the lien. Was Carrel, by subsequently
acquiring the Albrechtsen mortgage, entitled to divest the
lien-holder of his priority over the $12,000 (odd) advance
made by him under the terms of the Ready mortgage after
registration and notice of the lien, to the extent of the full
amount due under the Albrechtsen mortgage, in the face
of the fact that when he took over the assignment of the
latter mortgage it stood upon the records as a mortgage
subsequent to the Ready mortgage? In my opinion he is
not, and Hart’s lien should have priority, not only over all
advances made under the prior registered Ready mortgage
after registration of the lien, but over the Albrechtsen
mortgage, whose priority had been completely waived, in
favour of the Ready mortgage, and the assignment of which
conveyed to Carrel nothing but the right to rank upon the
land after the Ready mortgage which he already possessed.

I think that the declaration in the formal judgment of
the Appeal Court that the Hart lien should have priority
over the Albrechtsen mortgage is right and that the motion
should be refused with costs.

Appeal allowed in respect of issue raised by the
motion; otherwise appeal dismissed. Appel-
lant to have half of his costs of appeal to this
Court.

Solicitor for the appellant: Roy Henderson.
Solicitor for the respondent: H. Percy Edge.
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HOME INSURANCE COMPANY OF
NEW YORK axp UNITED STATES
FIDELITY AND GUARANTY COM- ( APELLANTS;
PANY (DEFENDANTS) ....vvvvennnn.

AND
LENA LINDAL anxp JOHN BEATTIE

RusPONDENTS.
(PLAINTIFFS) ..........c..... ceraens }

ON APPEALS FROM THE APPELLATE DIVISION OF THE SUPREME
COURT OF ALBERTA

Insurance—Automobile—Statutory condition No. 6—Exception of liabil-
ity when driver intoricated—Applicability to insured—Action by in-
jured person, a passenger against insurer under section 180 of Alberta
Insurance Act—W hether public policy prevents injured person recover-
ing when insured driver was intozicated—Coniraci—Illegality—Public
policy—Contract of indemnity against criminal act—Effect of estoppel
of insurer—Alberta Insurance Act, 1926, c. 81, ss. 179, 180, 254—Crim~
inal Code, s. 285 (4)—Alberta Vehicles and Highway Traffic Act, 1924,
c. 81, s. 59.

The respondent Lindal, who was injured in an accident while being driven
by the respondent Beattie in his motor car, sued him for damages.
The respondent Beattie was insured under a “combination policy ”
issued by the two appellant companies, under which he was insured
by one company with respect to legal liability for bodily injuries or
death and by the other with respect to damage to his car. The re-
spondent Beattie had given notice of the accident to the appellant
companies, which made a full investigation and, after unsuccessful
efforts to reach a settlement with the respondent Lindal, undertook
the defence of the action against the respondent Beattie, which action
was maintained for $1,636.05 and $353.40 costs. After a return of nulla
bona, the respondent Lindal brought an action against the appellant
companies under section 180 of The Alberta Insurance Act, 1926, c.
31. The respondent Beattie also brought action against the appellant
companies, claiming to be indemnified from the Lindal judgment and
also for the damage suffered to his automobile. In both actions the
appellant companies alleged that the respondent Beattie was intoxi-
cated and contended therefore that, under statutory condition No. 5
of the Alberta Insurance Act, they were relieved from liability. The
trial judge, Ives J., before whom both actions were tried together,
found that the respondent Beattie was intoxicated and he dismissed
both actions; but that judgment was reversed by a majority of the
Appellate Division.

Held, Crocket J. dissenting, that this appeal should be allowed and the
respondents’ actions dismissed.

Statutory condition 5 of schedule d. of the Alberta Insurance Act, 1926,
c. 31, provides that the insurer under an automobile insurance policy
shall not be liable under the policy “while the automobile * * *
is being driven by * * * an intoxicated person.”

*PrEsENT :(—Duff CJ. and Rinfret, Lamont, Smith and Crocket JJ.
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1933 Held, that this condition, as to intoxication, does not apply to the in-

E‘[""’ sured himself,
INSU(:EB:IECE Held, also that the fact, that respondent Beattie’s &ct occurred while he
Co. was “manifestly ” intoxicated when driving his automobile at the
v. time of the accident, as found by the trial judge, constituted a viola-
Lilfql:)‘“‘ tion of section 285 (4) of the Criminal Code sufficient to prevent him

BEATTIE, from recovering, on ground of public policy. Crocket J. dissenting.

—_ Held also, Crocket J. dissenting, that section 179 of the Insurance Act
of Alberta has no application to contracts for indemnity in respect
of losses occasioned by violating some provisions of a Dominion statute,
(in this case, respondent Beattie violated section 285 (4) of the Crim-
inal Code providing penalties for driving an automobile when intoxi-
cated). The Alberta legislation does not directly validate a contract
of indemnity which would otherwise be invalid because the insurer
has proposed to insure against an act or the cousequences of an act
that would be a criminal offence under the Criminal Code, or under
the criminal law of the Dominion prevailing throughout Canads as
distinguished from the penal laws of the province.

Held, also, that the appellant companies, by undertaking the defence of
the action brought by the respondent Lindal against the respondent
Beattie were not estopped from denying liability on the policies
although they had full knowledge of the circumstances surrounding
the accident. The real foundation of the appellants’ defence was not,
that the policy was not in full force and effect, but that they never
contemplated indemnifying the respondent Beattie for liability arising
through his own criminal act. Crocket J. expressing no opinion.

APPEAL from the decision of the Appellate Division of
the Supreme Court of Alberta (1), affirming the judgment
of the trial judge, Ives J., and maintaining the respond-
ent’s actions with costs. ‘ '

The material facts of the cases and the questions at issue
are stated in the above head-note and in the judgments
now reported.

Thomas N. Phelan K.C. for the appellants.
N. D. Maclean K.C. for the respondent Lindal.
- 8. Bruce Smith for the respondent Beattie.

The judgment of the majority of the Court, Duff C.J.
and Rinfret, Lamont and Smith JJ. Wasqdeliver-ed by

LamonT J—About 3 a.m. on the 15th day of March,
1932, in the city of Edmonton, the respondent, Lena Lindal,
was a passenger in an automobile owned and driven by
the respondent, John Beattie, when the automobile came
into collision with a street railway standard. As a result

(1) [19331 1 W.W.R. 334
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of the collision Miss Lindal was very seriously injured and
the car badly damaged. Miss Lindal brought an action for
damages against Beattie for the injuries she had suffered,
alleging that her injuries were caused by his negligence.
She recovered a judgment against him for $1,636.05, and
costs which were taxed at $353.40. Execution was issued
against Beattie but it was returned by the sheriff
unsatisfied.

At the time the accident took place Beattie carried auto-
_mobile insurance in the form of a combination policy with
the Home Insurance Company, New York, and the United
States Fidelity & Guaranty Company, Baltimore. By this
policy the latter company agreed to indemnify him against
all loss or damage which he should become legally liable
to pay for bodily injuries caused to any person by the own-
ership, maintenance or use of the automobile, up to the
amount mentioned in the policy. The Home Insurance
Company agreed to indemnify him against collision damage
to his automobile.

When her execution was returned by the sheriff unsatis-
fied, Miss Lindal commenced an action, under section 180
of the Alberta Insurance Act, against the United States
Fidelity & Guaranty Company, to recover the sum of
$2,005.20, the amount of her judgment, interest and costs.
At the same time Beattie brought an action against both
insurance companies in which he claimed from the Home
Insurance Company the sum of $525 for collision damages
to his car, and from the Fidelity & Guaranty Company the
sum necessary to relieve and indemnify him against his
liability to Lena Lindal. The companies set up that they
were not liable because Beattie had committed a breach

of statutory condition 5 of the policy, which reads as
follows:—

Risks not covered: 5. The insurer shall not be liable under this policy
while the automobile, with the knowledge, consent or connivance of the
insured, is'being driven by a person under the age limit fized by law, or,
in any event, under the age of 16 years, or by an intoxicated person.

By section 254 of the Insurance Act of 1926, this statu-
tory condition, along with others, is deemed to be a part of
every contfract of insurance in force in Alberta.

These two actions were tried together before Mr. Justice
Ives who, on the evidence, held that at the time of the

accident Beattie was driving his car while in an intoxicated
7256533
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1933 condition, and, not only was he intoxicated, but, by reason
Homm of the quantity of alcohol which he had consumed, he was
INSU(!;:NCE unable to drive a motor car with safety. These findings,
v.  in the light of the learned judge’s reasons, clearly involve,
Lioan 55 we think, the conclusion that the accident was due to
Bearrim.  Beattie’s intoxication. On the above findings the trial
LamontJ. judge held that the accident was not a risk insured against,
— and he dismissed both actions. From his judgment an
appeal was taken to the Appellate Division of the Supreme
Court of Alberta, which reversed the judgment (Clarke
and MeGillivray .JJ. dissenting) (1). The majority of the
court held that both plaintiffs were entitled to recover.
From the judgment of the Appellate Division the com-

panies now appeal to this court.

That respondent Beattie was in an intoxicated condition
when driving his automobile at the time of the accident
the trial judge found on conflicting evidence. The view of
the judge as to the relative weight to be ascribed to the
testimony of different witnesses ought not to be disturbed
on appeal in the absence of the gravest reasons. In this
case the reasons advanced on behalf of the appellants have
not satisfied us that the finding ought to be set aside.

The appellants contend that Beattie’s driving his auto-
mobile while intoxicated relieves them from liability for
two reasons: (1) that, under statutory condition 5, such
risk was not covered by the policy, and (2) if covered, the
claim for indemnity is unenforceable as being contrary to
public policy.

The exclusion from liability, under statutory condition
5, is only “ while the automobile, with the knowledge, con-
sent or connivance of the insured, is being driven by * * *
an intoxicated person.” This is not apt language to describe
an act done by the insured himself. It is, however, just the
language one would expect to be used if the intention was
to exclude liability where the automobile was being driven
by a third person with the permission of the insured. Apart
from the inaptness of the language there is, we think,
another difficulty. To exclude liability, the automobile,
when driven by an intoxicated person, must be driven with
the knowledge of the insured. If statutory condition 5 is
construed so as to include the insured himself, we should

(1) 119331 1 W.W.R. 334.



S.CR.] SUPREME COURT OF CANADA

have this remarkable result: that, if the insured were so
intoxicated as not to know what he was doing, the condi-
tion would not apply owing to the insured’s want of knowl-
edge; while, if he were but slightly intoxicated, he would
know that he was driving and the condition would be appli-
cable. In our opinion condition 5 is not to be construed as
applicable to the insured.

The appellants’ second contention is that they are exempt
from liability because the peril insured against was brought
into operation by a wrongful act of the insured, which con-
stituted a violation of the criminal law, and that, under
these circumstances, it would be contrary to public policy
for the court to assist the respondent in securing indemnity
for an illegal act.

Section 285 (4) of the Criminal Code reads as follows:

Everyone who while intoxicated * * * drives any motor vehicle
or automobile * * * ghall be guilty of an offence and liable upon sum-
mary conviction for the first offence to a term of imprisonment not
exceeding thirty days and not less than seven days, for a second offence
to a term of imprisoninent not exceeding three months and not less than
one month, and for each subsequent offence to a term of imprisonment
not exceeding one year and not less than three months.

The respondents do not dispute that if the liability arose
from a wrongful act of the insured, intentionally or wil-
fully done, the insured is not entitled to be indemnified
against its consequences. They do, however, contend that
it is only an intentional wrongful act on the part of the
insured that will bar his right to indemnity. Mere negli-
gence, however gross, no matter to what criminal conse-
quences it may expose the insured, is, they contend, not
sufficient, for one of the objects of insurance is to protect
the insured against the consequences of negligence. For
that reason it is said the doctrine of public policy has no
application where the liability arises not from the wilful
act of the insured but from his negligence.

Does the fact that Beattie’s act constituted a violation
of the Criminal Code prevent him from recovering on
grounds of publie policy?

There are two cases in which the question has been
answered in the negative: Tinline v. White Insurance As-
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sociation (1), and James v. British Insurance Company (2).
On the other hand the question is answered in the affirma-
tive in O’Hearn v. York Insurance Company (3), which
was a case of an insured who while driving his car on the
public highway in an intoxicated condition and at an ex-
cessive rate of speed, struck and injured a man who died as
the result of his injuries. The insured was convicted of an
offence under section 285 of the Criminal Code, and the
judge at the trial of the action, which he brought against
the insurance company for indemnity, found that he had
been guilty of the offence. Both the trial judge and the
Court of Appeal, in that case, held that the insured should
not be indemnified against the consequences of his own
criminal act. Reference was there made to the case of
Lundy v. Lundy (4), where this court held that no devisee
can take under the will of a testator whose death has been
caused by the criminal and felonious act of the devisee
himself, and, that in applying this rule, no distinction can
be made between a death caused by murder and one caused
by manslaughter. Chief Justice Strong, in giving judg-
ment, said as follows:—

The principle upon which the devisee is held incapable of taking
under the will of the person he kills is, that no one can take advantage
of his own wrong. Then surely an act for which a man is convicted of
manglaughter and sentenced to a long term of imprisonment was a wrong-
{ul, illegal and formerly * * * g felonious act.

The principle which, in our opinion, is applicable to the
present case is that stated by Kennedy J. in Burrows v.

Rhodes (5), as follows:—

It has, I think, long been settled law that if an act is manifestly un-
lawful, or the doer of it knows it to be unlawful, as constituting either a
¢ivil wrong or a criminal offence, he cannot maintain an action for con-
tribution or for indemnity against the liability which results to him there-
from. An express promise of indemnity to him for the commission of
such an act is void.

In the recent case of Haseldine v. Hoskins (6), Scrutten
L.J. says as follows:—

It will be noticed that Kennedy J., used two phrases “manifestly
unlawful,” or © the doer of it knows it to be unlawful” These two phrases
must mean two different things, because if the first phrase means that the
act is manifestly to the man who does it unlawful, there was no need to
use the second phrase, “ or the doer of it knows it to be unlawful” I

(1) [1921] 3 K.B. 327. (4) (1895) 24 Can. S.C.R. 650.
(2) [1927]1 2 K.B. 311. (5) [18891 1 Q.B., at 828.
(3) 51 O.L.R. 130. (6) (1933) 102 LJ. K.B. 44.
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think that the learned judge is clearly meaning such an act, that there
can be no doubt that it is unlawful.

It is, therefore, sufficient to bring in the doctrine of public
policy that Beattie shoald have been “ manifestly ” intoxi-
cated while driving his automobile at the time of the acei-
dent. On this point the judgment of the learned trial judge
leaves no doubt.

The learned judge described Beattie’s action as follows:—

Admittedly the street conditions were most dangerous—that is his
own evidence—slippery, old winter ice, snowing and sleeting heavily, with
only the view that under such conditions the operation of his windshield
wiper afforded him. Yet he was going at the rate of thirty miles per hour
when there was no need for such speed. He insisted on passing a car
going in the same direction which had not obeyed his horn signal to turn
out, as he admits, although he had only that block to travel before him-
self leaving that street. Such conduct constitutes such a degree of reck-
less carelessness that it may be inferred the actor was not in a normal
condition.

It was, however, contended on the part of the respond-
ents that, whatever may have been the rule as to public
policy in former times, public policy in Alberta permits an
insurer to agree to indemnify the insured against loss or
damage for which he may become liable by reason of driv-
ing his automobile while intoxicated. By section 179 of
the Insurance Act of Alberta, 1926, it is provided:—

It shall be lawful for an insurer to contract to indemnify an insured
against financial loss occasioned by reason of liability to a third person,
whether or not the loss has been caused by the insured through negligence
or while violating the provisions of any municipal by-law or any Act of
this legislature.

Prior to the passing of this section the legislature of Al-
berta had, by section 22 (2) of the Motor Vehicle Act,
1911-12, enacted, with certain prescribed penalties, the
following:—

22 (2). No intoxicated person shall drive or operate a motor vehicle
in any place.

This provision, with a slightly altered phraseology, has
continued on the statute book ever since and it is now
found as section 59 of the Vehicles and Highway Traffic
Act, chapter 31 of 1924.

From 1921 the material part of section 285 (4) of the
Criminal Code has been in force, and, it is not questioned
that it is valid legislation of the Dominion Parliament.

The respondents contend that the effect of this legisla-
tion is to make inapplicable, in Alberta, the doctrine of
public policy in circumstances such as we are here con-
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cerned with. It is, therefore, necessary to consider what
effect must be given to these sections of provincial Acts,
especially in view of the legislation of section 285 (4) of
the Criminal Code.

We think the contention of the respondents ought to be
rejected for this reason: first of all, it does not appear to
be open to doubt that the phrase “ Act of this legislature ”
in section 179 of the Imsurance Act imports legislation
which is legally operative. No doubt, in enacting section
22 (2) of 1911-12, and in prescribing penalties in respect
of the violation of it, the Alberta legislature was creating
an offence which, in view of the decisions of the Privy
Council in Rex v. Nat. Bell Liquors (1), and Naden v.
The King (2), is properly described as a criminal offence:
provided, of course, that the legislation was operative.

In 1921, however, as already stated, the Dominion Par-
liament passed legislation adding a section to the Criminal
Code in terms almost identical with those of the provineial
enactment (section 22 (2) ) and making it a criminal
offence, in the strictest sense, to drive an automobile while -
in a state of intoxication. The effect of this legislation by
Parliament was to supersede existing provinecial legislation,
which was legislation in the same field; and thereafter, as
long, at all events, as the Dominion legislation should re-
main in force, the provincial legislation would necessarily
be inoperative. The Dominion legislation has remained in
force until the present day. There was not, therefore, at
the time of the accident, or at the date of the policy, an
Act of the provincial legislature in force, within the mean-
ing of section 179 of the Insurance Act, prohibiting the
driving of a motor vehicle while in a state of intoxication.

This point was not taken in argument, and that is re-
grettable, because on all questions touching the validity of
provineial legislation it is the practice of this court to in-
vite the Attorney-General of the province to present such
considerations as he thinks right upon the matter under
consideration. It is not necessary, however, that the judg-
ment should be put upon this ground, and, therefore, we
do not think it proper to delay judgment for the purpose
of hearing the Attorney-General.

(1) [1922] 2 A.C. 128. (2) 119261 A. C. 482.
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In our view the effect of section 179 of the Alberta In-
surance Act is this: Contracts by an insurer to indemnify
an insured against financial loss occasioned by reason of
liability to a third person, shall be recognized by the law
as binding, notwithstanding the fact: 1st, “ that the loss
has been occasioned by the insured while violating the pro-
visions of any municipal by-law or an Act of the legis-
lature ” of Alberta. That is to say, a contract for indem-
nity is not illegal on the ground of public policy because
the right of indemnity extends to losses so occasioned or
arising under such circumstances. To that extent the rule
which strikes contracts with invalidity on grounds of pub-
lic policy is modified, but to no greater extent. The statute
has no application to contracts for indemnity in respect of
losses occasioned by violating the provisions of the Crim-
inal Code. Nothing of the kind is expressed and nothing
of the kind can be implied.

It follows that the Alberta legislation does not directly
validate a contract of indemnity which would otherwise
be invalid because the insurer has professed to insure
against an act or the consequences of an act that would be
a criminal offence under the Criminal Code or under the
criminal law of the Dominion prevailing throughout Can-
ada as distinguished from the penal laws of the provinces.

It might be argued, however, that the Alberta legisla-
tion is evidence establishing the conclusion—upon which
the courts ought to act—that a contract of indemnity
against a crime, or the consequences of it, where the crime
consists simply in driving an automobile while in a state
of intoxication, is not a contract opposed to public policy.
To that there appears to us to be two answers: The first

is, that by the legislation of 1921, already mentioned, such

conduct had become a criminal offence under the Criminal
Code. This legislation was a part of the criminal law of
the Dominion on the very subject with which the Alberta
Legislature was dealing in passing section 179 of .the In-
surance Act of 1926. Notwithstanding this fact, the sec-
tion is carefully restricted, in so far as it specifically refers
to legislation, to “ the provisions of * * * any Act of
this Legislature.” In view of this, it would not, we think,
be an admissible inference that the Legislature contem-
plated the modification of the doctrine of public policy in
the wide sense contended for.
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The second reason is this: the rule as formulated by Mr.
Justice Kennedy in the passage already quoted above from
his judgment in Burrows v. Rhodes (1), although it may be
said that, in its origin, it merely exemplified the power of
the court to refuse to enforce contracts on the ground that
they infringed some dictate of public policy, is a long
settled rule. And we do not think it is now competent to
the courts to refuse to give effect to it in the absence of
direct legislative sanction or, at all events, of such legisla-
tion as should demonstrate the intention of the Legislature
that such contracts should no longer be regarded as excep-
tions to the general principle of freedom of contract.

Two other points require to be noticed. The first is
that the appellants do not, in their pleadings, allege that
Beattie’s act was illegal as being contrary to public policy,
and it is contended, therefore, that they are precluded from
relying on Beattie’s intoxication. The rule upon this point,
as stated by Lord Moulton in N.W. Salt Co. v. Electrolytic
Alkali Co. (2), i8:—

If the contract and its setting be fully before the Court it must pro-
nounce on the legality of the transaction. But it may not do so if the
contract be not ex facie illegal, and it has before it only a part of the
setting, which it is not entitled to take, as against the plaintiffs, as fairly
representing the whole setting.

In this case the act which constituted the illegality was
Beattie’s driving his automobile when he was intoxicated.
That he was driving his automobile at the time of the acci-
dent he admits. That he was then intoxicated was ex-
pressly set up in the pleadings and the court was entitled
to assume that it had before it in evidence all the relevant
surrounding circumstances relating to his intoxication. If
on that point Beattie, when before the trial court, did not
put in all his relevant evidence, the responsibility must be
laid at his door. We think, therefore, that Beattie’s admis-
sion and the proof made at the trial, irrespective of the
argument before the Appellate Division, where the ques-
tion was raised, were sufficient to justify the court in pass-
ing upon Beattie’s act as being illegal on the ground of
public policy.

The other point is that by undertaking the defence of
the action brought by Lindal against Beattie, with full

(1) 18991 1 Q.B. 816. (2) [19141 AC. 461.
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knowledge of the circumstances surrounding the accident,
they are estopped from denying liability on the poliey.

This argument was strongly pressed upon us but, how-
ever effective it might be in some cases, we do not think it
can prevail against the defence that Beattie’s act consti-
tuted a crime and that to permit the recovery of indemnity
in this case would be to give effect to an illegality. If the
defence here had been that the appellants were denying
liability on the ground that the policy was not binding on
them because Beattie had made a material misrepresenta-
tion or had failed to fulfil some condition precedent to
liability, it might be argued that, having undertaken
Beattie’'s defence in the action brought against him by
Lena Lindal for damages for personal injuries, they could
not, afterwards, be held to deny their liability under the
policy. That, however, is not this case. The real founda-
tion of the defence in this case is not, that the policy was
not in full force and effect, but that it never contemplated
indemnifying Beattie for liability arising through his own
criminal act.

The appellants here were insisting that they were entitled -

under the policy to conduct Beattie’s defence. Suppose
that Beattie had said to them that he would agree to their
conducting his defence, but only on condition that they
would not raise against him, when he would sue for in-
demnity, any defence based upon his intoxication or his
criminal act; and suppose further that the appellants had
given him an undertaking in writing to that effect; of what
avail would that have been to Beattie? Even in the
absence of an allegation that Beattie’s act was illegal or
ccriminal, once such illegality or criminality were brought
to the attention of the court, it would be the duty of the
judge, even of his own motion, to refuse, on grounds of
public poliey, to enforce indemnity and he should dismiss
the action. If an express undertaking would not be en-
forceable, we are of opinion that conduct, whether by way
.of estoppel, waiver or election, cannot preclude the appel-
lants from denying liability.

The appeal should be allowed, the judgment below set
aside, and the judgment of the trial judge restored. The
appellants are entitled to their costs throughout.
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- Crocker J. (dissenting).~—I regret that I have to differ
from my brethren in their conclusion that s. 179 of the
Alberta Insurance Act does not contemplate a loss caused
by the insured while violating that provision of the Alberta
Motor Vehicles Act, which prohibits the driving of a
motor vehicle by a person who is intoxicated, because
at the time of the passage of the former statute the Crim-
inal Code contained a provision declaring that every one
who while intoxicated drives any motor vehicle shall be
guilty of an offence and liable upon summary conviction to
a term of imprisonment.

It is no doubt true, as held in my brother Lamont’s judg-
ment, that the incorporation in the Criminal Code of this
provision renders the prohibition of the Alberta statute
inoperative, so far at least as concerns a prosecution for
the imposition of the penalty fixed by the Alberta statute
for that offence against the provineial Act; but I do not
think that this fact can fairly be said to read that portion
of s. 59, which enacts the prohibition against the driving of
a motor vehicle by an intoxicated person, entirely out of
the provincial Motor Vehicles Act as if it had been ex-
pressly repealed or never been enacted. Notwithstanding
that it may be inoperative so far as prosecutions for the
imposition of the penalties prescribed by the penalties sec-
tion of the Alberta statute are concerned, it still remains
in that statute as an unrepealed enactment, and one which
is not now held to be void. It is, therefore, one, which I
think the legislature must be held to have had in contem-
plation with all other prohibitions of the Motor Vehicles
Act, when it passed its Insurance Act in 1926. Section 179
of this Act deals entirely with the validity of motor insur-
ance contracts for the indemnification of a motor vehicle
owner against loss occasioned by reason of his liability
to a third person—a liability which can only be created by
negligence or some other wrongful act on the part of the
owner or on the part of one for whose acts he is responsible.
It expressly declares that it shall be lawful for an insurer
to contract to indemnify the owner against such loss, not-
withstanding that it has been caused by him through negli-
gence or while he was violating any of the provisions of
any municipal by-law or any of the provisions of any Act
of the legislature. It in no manner concerns or contem-
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plates the subject of prosecutions for criminal negligence
or of prosecutions for violation of any of the provisions of
either the provincial Motor Vehicles Act or of the Criminal
Code, and refers to the violation of “ the provisions of any
municipal by-law or any Aect of this legislature,” solely for
the purpose of indicating the wrongful and illegal acts in
respect of which an insurance company may lawfully con-
tract to indemnify a motor vehicle owner. The fact that
the Dominion Parliament had provided in the Criminal
Code that every one who drives a motor vehicle while in-
toxicated, and thus does something which the Alberta
Motor Vehicles Act prohibits, shall be guilty of an offence
under the Code and liable to a gaol sentence, cannot, it
seems to me, fairly be taken to exclude the act of the owner
in driving & motor vehicle while intoxicated from the pur-
view of 8. 179 of the provincial Insurance Act, any more
than the fact of gross or criminal negligence rendering the
driver of a motor vehicle liable to prosecution and convic-
tion for manslaughter, if such negligence on his part causes
the death of another, can be taken to exclude gross or crim-
inal negligence from the purview of that section. The thing
done remains from the point of view of the intention of the
provincial legislature just as much a thing which falls
within the prohibitory provisions of the Motor Vehicles Act
as it did before.

I find it impossible to believe that s. 179 of the provincial
Insurance Act did not contemplate any and all degrees of
negligence, whether that negligence should constitute an
offence under the Criminal Code or not, and that it did
not also contemplate all prohibitory provisions of provin-
cial statutes, irrespective of whether the violation of any
of those provisions would constitute an offence against the
Criminal Code. The clear purpose of the enactment, in
my view, was to make it lawful for an insurance company
to contract to indemnify an owner of a motor vehicle
against liability to third persons by reason of all or any
such acts of negligence and all or any such wrongful and
illegal acts as those described in the prohibitory provisions
of the Alberta Motor Vehicles Act or in any other Act of
the Alberta legislature or in any by-law of any municipal-
ity within the province, quite irrespective of whether the
violation of any such prohibitory provisions constituted an
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offence under the Criminal Code or not. To give the lan-
guage any other meaning, it seems to me, is tantamount
to reading into the section a proviso that it shall not apply
to any of those acts of negligence or prohibited acts if they
were acts which were then or might subsequently be pro-
hibited by the Criminal Code as well, and, with all defer-
ence, I cannot think that the mere fact that the section
makes no mention of the Criminal Code has the same effect
as if the Legislature had incorporated such an express pro-
viso in the enactment.

To give the section such a construction would render of
little value these insurance policies and all other similar
policies, by which insurance companies specially agree to
indemnify motor vehicle owners against losses caused by
their own negligence or illegal acts, and for which they
receive from the insured a special premium, and I have no
doubt that this was the particular consideration which led
the Alberta Legislature to enact the legislation in question.

I construe the section as comprehending not only all
degrees of negligence but all acts which the legislature has
itself expressly prohibited and declared to be illegal or
which any municipality within the province by by-law has
prohibited, and hold, therefore, that the Legislature of
Alberta has in effect declared that it shall be lawful in that
province for an insurer to contract to indemnify a motor
vehicle owner against liability to third persons, notwith-
standing such liability may be the result of his driving the
vehicle while intoxicated.

If I am right in this view it follows as a consequence that
no‘Court can properly declare to be unlawful within the prov-
ince of Alberta on grounds of public policy, these insurance
contracts which the legislature has itself declared shall be
lawful. The Legislature has settled, so far as the provinece
of Alberta is concerned, any question of public policy which
may be involved in the passage of the enactment referred to.

I only wish to add that I entirely agree with the observa-
tions of Harvey, C.J., regarding the finding which the
learned trial judge made as to Beattie being intoxicated,
viz: that he did not direct his mind to the consideration of
whether Beattie was liable criminally, and that on the evi-
dence before him no judge or jury would have felt justified
in convicting him of a crime. The trial judge’s finding is
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based on what he believed to be the weight of evidence, and
disregards the fact that the doctor whom the police called
to examine Beattie and who examined him less than an
hour after the accident, swore that he was sober.

The passage quoted in the majority opinion of this Court
from the trial judge’s reasons as apparently the principal
ground of the finding of intoxication, while it no doubt
discloses strong evidence of negligence on the part of Beattie,
is by no means coneclusive as to the fact of his having been
intoxicated.

I would dismiss the appeal with costs.

Appeals allowed with costs.

Solicitors for the appellants: Wood, Buchanan & Mac-
donald. g ‘

Solicitors for the respondent Lindal: Maclean, Short &
Kane.

Solicitors for the respondent Beattie: Parlee, Freeman,
Smith & Massie.

THE NEW REGINA TRADING A '
COMPANY (PLAINTIFF) PPELLANT;

AND

THE CANADIAN CREDIT MEN’S
TRUST ASSOCIATION (DEFEND- REsPoNDENT.
ANT)

ON APPEAL FROM THE COURT OF APPEAL FOR SASKATCHEWAN

Bankruptcy—Bankruptcy of tenant—Right of landlord to priority for three
months’ rent—Bankruptcy Act, RS.C., 1927, c. 11, s. 126—Landlord
and Tenant Act, BS. Sask.; 1930, c. 199, ss. 42 to 48.

The effect of section 126, of the Bankruptey Act, R.8.C. 1927, c. 11, is that
in Saskatchewan the rights of a landlord on the bankruptey of a

tenant are governed by sections 42 to 48 of the Landlord and Tenant
Act, RSS., 1930, c. 199.

Under the circumstances of this case the appellant, as landlord, was not
entitled on the distribution of the property of his tenant, bankrupt,
to a prior claim for money equal to three months’ rent at the rate

prescribed in the lease under the provisions of the above provincial
Act.

* PeesgNT:—Duff C.J. and Rinfret, Lamont, Crocket and Hughes JJ.
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Jo33 APPEAL from the decision of the Court of Appeal for
New Reamva Sasgkatchewan (1) reversing the judgment of the ftrial
TR“DZNG Co- judge (2), Taylor J., and dismissing the appellant’s action.

CAfa' E(;ggm The trial judge awarded the appellant the sum of $5,250
Trusr Ass. for three months’ rent out of the assets of the Regina
~—  Trading Company, Limited, bankrupt, in the hands of the
respondent as trustee, in priority to the claims of all other

creditors.
The material facts of the case and the questions at issue

are fully stated in the judgment now reported.
E. K. Williams K.C. for the appellant.
F. L. Bastedo K.C. for the respondent.

The judgment of the court was delivered by

LamonT J—As the appellant has abandoned its claim
for damages the only question left for determination in this
appeal is whether the appellant, as landlord, is entitled to
enforce against the respondents a claim for money equal
to three months’ rent at the rate prescribed in the lease
under the provisions of the Landlord and Tenant Act of
Saskatchewan, being chapter 199, R.S.S. 1930.

The relevant facts are as follows:—

The appellant is the owner of a four-storey store building
in the city of Regina. On the 22nd day of December, 1927,
it leased its building and premises (except a small portion
not material here) to the Regina Trading Company, Lim-
ited, for five years and,two months, at a rental of $25,000
for the first year, and increasing each year. By a subse-
quent agreement the rent for the year commencing Decem-
ber 1st, 1931, was fixed at $21,000. On April 10th, 1931,
the Regina Trading Company made a voluntary assignment
for the benefit of its creditors and the respondent was
appointed trustee in bankruptcy. The respondent (herein-
after called the trustee) took possession and proceeded
to dispose of the assets. As the Regina Trading Company
had known that an assignment for the benefit of its creditors
was imminent and had decided to assign to the said trustee,
the trustee, prior to April 10th, had been seeking to find a
purchaser. It found a Mr. Cohen who was willing to buy
both stock and fixtures at a price and on terms acceptable

(1) [19331 1 W.W.R. 492. (2) [1982] 2 W.W.R. 692.
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to the trustee. The Trading Company then assigned, the
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trustee was duly appointed and the goods sold to Cohen Ngw Reemva

who took possession, under the trustee, on April 14th, an

Traping Co.
d v.

commenced, on the 16th, to conduct a sale of the bankrupt CAN CrepIT

stock on the premises.

EN’S

TRUST Ass.

At the time the stock and fixtures were sold to Cohen pg.,o0¢ 7.

he was informed by the trustee that he might occupy the
appellant’s premises free of rent until April 30th, 1931, as
the rent to that date had been paid in advance. In addition
there was a further verbal agreement between them to the
effect that if the trustee was obliged to retain possession
of the premises for the months of May, June and July,
Cohen would take over the premises and pay the rent for
that period.

On learning that Cohen was about to conduct a sale of
bankrupt stock on its premises, the appellant, by letter,
notified the trustee that it objected to this being done and
stated that it would hold the trustee liable for any loss
which it might sustain as a result of Cohen’s occupation.
To this the trustee, on April 17th, replied, and its letter in
part reads as follows:—

With regard to the present occupation of the premises, we think you
will readily understand that unless the purchaser of the stock could dispose
of at least a considerable portion of it in the premises it would be
impossible for us, as trustees, to get rid of the stock at all, so that from
a practical standpoint if a reasonable offer could be expected for the
assets the disposition of a considerable portion of them in the building
itsell was requisite.

On April 22nd the trustee gave the appellant the follow-
ing notice:—

We beg.to give you statutory notice of our intention to vacate the
premises on 31st July, 1931.

On April 24th the appellant’s solicitor wrote the trustee
saying:—

We have plans under way now for the convertmg the Trading Com-
pany building, so that we can get it in shape to rent in sufficient time
to protect ourselves against loss. Under these circumstances, we shall
require possession the first of next month.

As the Canadian Credit Men’s Trust Association has disposed of the
stock some time ago, we take the position that you are no longer entitled
to remain in possession, and having disclaimed the lease you are not
entitled to sublet to Cohen or any any other person. The real intention
of the Act is to give the landlord a chance to make such changes as might
be necessary and get new tenants, so that the landlord might as far as
possible protect himself from loss by reason of the tenant having gone
into liquidation.

75328—1
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We wish to notify you, therefore, that if the premises are not vacated
and made available for the workmen to start in on the first of next month,
we shall hold you liable.

On April 28th the trustee notified Cohen that he must
vacate the premises not later than midnight April 30th,

and, on the following day, he wrote the appellant saying:—

With reference to your letter of the 24th April containing notice to
quit the Regina Trading Company premises as of the end of this month,
we beg to confirm the fact, of which we believe you are already aware,
that pursuant thereto we are having possession of the premises delivered up
at that time.

The under-tenants have been notified according and we are not
responsible for any over-holding on their part. '

To put the matter in another way and to assure you of our intention
ag above, we hereby disclaim the lease.

On April 28th, after Cohen had received notice to vacate
the premises on April 30th, he wrote to the appellant’s
solicitor that it would inconvenience him somewhat to
vacate the premises on April 30th and he made an offer to
pay $150 for the use of the premises for an additional two
days (that is May 1st, and 2nd) in which to carry on busi-
ness, and the right, until May 9th, to enter and remove his
fixtures. This offer was accepted in writing and the money
paid over. The appellant then demanded from the trustee
the sum of $5,250, being three months’ rent for the building
at the rate due under the lease and agreement. This being
refused the appellant brought this action.

At the trial judgment was given in favour of the appel-
lant for the amount sued for. On appeal that judgment was
set aside (Haultain C.J. dissenting) and the action dis-
missed with costs. Against that dismissal this appeal is
brought.

Section 126 of the Bankruptcy Act (R.S.C. 1927, c. 11)
provides that when a receiving order or an assignment is
made against or by any lessee, under that Act the same
consequences shall ensue as to the rights and priorities of
his landlord as would have ensued under the laws of the
province in which the demised premises are situated, if the
lessee, at the time of such receiving order or assignment,
had been a person entitled to make, and had made, a volun-
tary assignment of his property for the benefit of his
creditors pursuant to the laws of the province. It is, there-
fore, to the Landlord and Tenant Act, as enacted by the
Saskatchewan legislature, that we must look for the rights
and priorities of a landlord in that province.
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scheme of these provisions is to afford the landlord whose
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tenant has become bankrupt some protection in respect CAN-%*}@DH
of unpaid rent and, at the same time, secure to the other Trusr Ass.
creditors an equitable distribution of the bankrupt’s prop- ;,-— ;

erty. This the legislature provides for by enacting that
when a receiving order or an assignment is made by or
against a lessee under the Bankruptcy Act and there is at
the date of the order or assignment rent in arrear, and the
lessee has goods and chattels on which the landlord has
distrained, or is entitled to distrain, the landlord’s right to
realize his rent by distress ceases and the trustee in bank-
ruptey is entitled to take possession of all the lessee’s prop-
erty, but, in the distribution of that property, the trustee
shall pay to the landlord, in priority to all other debts, an
amount not exceeding the value of the distrainable assets
and not exceeding three months’ rent accrued due prior to
the date of the receiving order or assignment and the costs
of the distress, if any (s. 42). If there is, at the date of
the order or assignment, more than three months’ rent due,
the landlord may prove as a creditor for the excess (s. 43).
Section 44 and section 45 (1) and (2), read as follows:—

44. The landlord shall not be entitled to prove as a creditor for rent
for any portion of the unexpired term of the lease, but the trustee shall
pay to the landlord for the period during which he actually occupies
the leased premises from and after the date of the receiving order or
assignment, a rental calculated on the basis of said lease.

45. (1) The trustee shall be entitled to continue in occupation of
the leased premises for so long as he shall require the premises for the
purposes of the trust estate.

(2) The trustee may surrender possession at any time, but the land-
lord shall be entitled to receive three months’ notice in writing of the
trustee’s intention to surrender possession or three months’ rent in lieu
thereof, such three months to end with the last day of a calendar month.
After the trustee surrenders possession, such of the landlord’s rights as
are based upon the actual occupation by the trustee shall cease.

Section 46 deals with the right of the frustee to retain
the leased premises for the unexpired part of the term and
his right, upon the observance of certain conditions, to
assign the lease.

Section 47, in part, reads:—

47. The trustee shall have the further right, at any time before giving
notice of intention to surrender possession, to disclaim any such lease,
and his entry into possession of the leased premises and their oeccupation

by him while required for the purposes of the trust estate shall not be
75328—1%
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1933 deemed to be evidence of an intention on his part to elect to retain the
N premises nor affect his right to disclaim or to surrender possession pursuant

mﬁ;‘f@r& to the provisions of this and the preceding sections.

. II.l the case before us the rent was paid in advance until

Mex’s  April 30th, sections 42 and 43 have, therefore, no applica-
Teusr Ass. tion. The appellant, while relying chiefly on section 45 (2),
LamontJ. makes the following contentions:—

1. That when the bankrupt stock was sold to Cohen the
premises were no longer required for the purposes of the
trust estate and the trustee had, therefore, no right to con-
tinue in possession or to give the possession to Cohen.

2. That when the trustee surrendered possession of the
premises on April 30th, the appellant was entitled to three
months’ notice of its intention to surrender, or three
months’ rent in lieu thereof, and, as the notice was not
given, the appellant was entitled to three months’ rent.

3. That, in any event, the trustee was liable on the
covenant in the lease to pay the rent by reason of the
privity of estate between the trustee and the landlord and
the case of the North-west Theatre Company v. MacKin-
non, (1) was cited in support thereof.

In our opinion these contentions cannot be maintained.
As to the first it may well be that if, upon the sale of the
goods of the bankrupt, there is no agreement express or
implied that the purchaser, as part of the bargain, is to be
entitled to sell a portion of the goods of the bankrupt on
the premises, the trustee would have no authority to put
the purchaser in possession. With that question we are
not concerned here. Where, however, the trustee in order
to induce an offer of a higher price for the goods does agree
that the purchaser shall be allowed a limited time to sell
the stock or a portion thereof on the bankrupt tenant’s
premises, such agreement, we think, may reasonably be
considered as being for the benefit of the trust estate. Under
section 45 (1), therefore, the trustee was entitled to con-
tinue in possession and permit the purchaser to sell the
bankrupt stock for the time agreed upon.

The second and third contentions must fail because the
facts necessary to support them are wanting. Under section
45 (2) the landlord is to have three months’ notice of sur-
render of possession, or three months’ rent in lieu thereof.

(1) (1915) 52 Can. S.C.R. 588.
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trustee remains in occupation and pays rent. If the notice CAN-C'QEDIT
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is not given, three months’ rent is paid out of the bankrupt’s Trusr Ass.
estate in lieu thereof. Liability for this rent, however, is ; —

predicated on the fact that the notice has not been given.

Now the fact is that on April 22nd, 1931, the trustee did
give notice of its intention to vacate on July 31st, but the
appellant refused to permit the trustee to remain in
possession, and demanded that possession be given up on
April 30th. The trustee acquiesced and surrendered pos-
session on that day. This surrender of possession,
therefore, resulted from a notice by the landlord
to vacate and a compliance therewith by the trustee, and
was followed by the landlord not only itself taking pos-
session of the premises but of re-leasing them to Cohen.
1t is true that the trustee did not give three months’ notice
of an intention to surrender possession on April 30th. That
wag impossible when it obtained possession only on April
i4th. In our opinion the provision for the payment of
three months’ rent in lieu of a notice of intention to sur-
render, provided for by section 45 (2), has no application
when possession is surrendered pursuant to a notice to
quit on the part of the landlord, or by reason of an agree-
ment between the parties.

The privity of estate which, it is argued, arose between
the trustee and the landlord on the acceptance by the
trustee of the assignment and rendered the trustee liable
for the rent for the unexpired portion of the lease, can
have no effect, even assuming the privity to exist, where
the trustee disclaims the lease as provided by the statute
or the landlord, expressly or by some unequivocal act,
accepts a surrender thereof. It is established law that
delivery of possession by the tenant to the landlord and the
landlord’s acceptance of possession, effects a surrender of
the lease by operation of law. Here we think that the
demand for possession by the landlord, and his putting
Cohen in possession for two days for a monetary considera-
tion, after the trustee had not only agreed to vacate but had
actually vacated, is a sufficiently unequivocal act to con-
stitute an acceptance of the surrender of the lease. Phené
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1883 ~. Popplewell and Another (1), Oastler v. Henderson (2).
NewRearwa 1t might further be pointed out that by its letter of April
Tm‘;“" Co. 24th the appellant acknowledges that the trustee had
Cax. Cmm disclaimed the lease. The formal disclaimer appears in the
Trust Ass. trustee’s letter of April 29th, but, evidently, the appellant

Lamontj. had received notice thereof by April 24th.

The appeal should be dismissed with costs.
Appeal dismissed with costs.

Solicitors for the appellant: Barr, Stewart & Cumming.

Solicitors for the respondent: MacKenzie, Thom, Bastedo
& Jackson.

1933 THE CONTINENTAL CASUALT

*Oct:;: 12 COMPANY (DEFENDANT) ..........

*Dec. 22
B — AND

AMY B. CASEY (PLAINTIFF).......... REsPoNDENT.

ON APPEAL FROM THE APPELLATE DIVISION OF THE SUPREME
COURT OF ALBERTA

Insurance, accident—Cause of death—Combination of injury and disease—
Misrepresentation tn the application as to age—Not a warranty and
not promissory—W hether an election by insurance company to treat
policy as valid—Whether provision as to age limit should be printed

" in red ink—The Alberta Insurance Act, 1926, c. 31, sections 266, 267
and statutory condition 2—The Accident and Sickness Policy Act, Alta.,
1923, c. 48, s. 8—Alberta Insurance Act Amendment Act, 1929, c. 6%,
8. 10.

The action was brought by the respondent, the daughter of the assured and
named beneficiary, against the insurer, the appellant company, on a
policy of insurance commonly called an accident policy. On the 11th
day of December, 1931, the assured fell from a platform, was seriously
injured, his leg being broken, and was removed to hospital; later om,
a condition of uraemia ensued which resulted in his death on the 23rd
of December, 1931. At the time of the accident, the assured was 70
yvears of age. The application for the insurance was made six years
before and his age was stated then to be 54. One of the “ miscel-
laneous provisions ¥ (No. 5) at the end of the policy provided: “ The
insurance under this policy shall not cover any person under the age
of 18 years or over the age of 65 years” The trial judge dismissed

(1) (1862) 12 C.B. (NS8.) 334. (2) 118771 2 QB.D. 598.
*PresEnT:—Duff CJ. and Lamont, Smith, Cannon and Hughes JJ.
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the action, which judgment was reversed by a majority judgment of
the Appellate Division, which awarded to the respondent the sum of
$7,675, interests and costs.

Held, reversing the judgment of the Appellate Division ([1933] 1 W.W.R.
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282), that the appeal should be allowed and the respondent’s action Company

dismissed ; miscellaneous provision No. 5 of the policy is, under the
circumstances of the case, a bar to the claim of the respondent.

Per Duff CJ. and Lamont, Smith and Hughes JJ—The assured had made
a material misrepresentation as to his age in the application for in-
surance as found by the trial judge, which finding was not disturbed
by the Appellate Court, but, under the circumstances of this case,
this material misrepresentation made by the assured was not avail-
able to the appellant company as a defence to the action—Statutory
provision 2 printed in the policy and section 267 and statutory con-
dition 2, schedule E of the Alberta Insurance Act, 1926. The mis-
representation by the assured was not a warranty and was not promis-
sory.

Under the circumstances of this case and the documents and letters fyled
at the trial, there was no election by the appellant company to
treat the insurance policy as valid—Scarf v. Jardine, 7 App. Cas. 345) ;
and therefore the appellant did not waive by election miscellaneous
provision § of the policy.

As to the ground raised by the respondent that miscellaneous provision 5
came within section 8 of the Accident and Sickness Policy Act, Alberta,
1923, c. 48, and therefore “shall be printed in conspicuous type
* * * gnd in red ink,” held that miscellaneous provigion 5 is a
clause limiting end defining the risk rather than a variation of the
statutory conditions.

The enactment of section 4 of the Accident and Sickness Policy Act, Al-
berta, 1923, does mot preclude the parties to an insurance contract
from exercising the right they otherwise would have possessed to de-
fine or limit the risk in the mammer set out in miscellaneous provision
5; in other words, this section 4 does not curtail the contracting powers
of the parties in such & way as to prevent them from defining or
limiting the risk, “the event insured against,” by providing that it
shall not include events happening, after a fixed date or after the
insured shall have reached a certain age.

However, the cause of death must be held to have been within the word-
ing of the policy; but even if it was not so, the loss would probably
be covered by the wide wording of section 4 of the 1923 Aect already
referred to.

CanNON J., concurring in the conclusion that the respondent’s action
should be dismissed, was of the opinion that the assured, being 70
years old when the accident happened, was outside the scope of the
contract on which the action was based.

APPEAL from the judgment of the Appellate Division
of the Supreme Court of Alberta (1), reversing the judg-
ment of the trial judge, Ives J. (2) and maintaining the
respondent’s action on an accident policy.

(1) [1933] 1 W.W.R. 280. (2) [1932] 3 W.W.R. 551.

v.
CasgY
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The material facts of the case and the questions at issue
are stated in the above head-note and in the judgments
now reported.

V. Evan Gray K.C. and F. A. Brewin for the appellant.
Robert S. McKay for the respondent.

The judgment of Duff CJ. and Lamont, Smith and
Hughes JJ. was delivered by

Huerzrs J.—This action was brought by the named bene-
ficiary against the insurer on a policy of insurance com-
monly called an accident policy. The assured was Arthur
C. Casey, the father of the beneficiary.

On the 11th day of December, 1931, the assured fell from
a platform. He was seriously injured and was removed to
hospital where he died on the 23rd day of December, 1931.
At the time of the accident the assured was seventy years
of age.

Some of the material provisions of the policy are as
follows:

The Continental Casualty Company
General office: Chicago, Illinois. Head office for Canada, Toronto.
Hereinafter called the Company

In consideration of the agreements and statements contained in the
application herefor and the payment of an annual premium of $25 es
therein provided, does on this 13th day of June, AD. 1925, hereby insure
Mr. Arthur C. Casey (hereinafter called the insured), in class....select of
the Company, as a manager, Alazhar Temple, office and tmavelling duties
only, in the principal sum of seventy-five bundred dollars with weekly
indemnity of twenty-five dollars, and promises to pay to him or his bene-
ficiary Amy B. Casey his daughter the respective indemmities hereinafter
provided.

The insurance given by this policy is against loss of life, limb, limbs,
sight or time resulting firom personal bodily injury (suicide or self-destruc-
tion while either sane or insane mot included), which is effected solely and
independently of all other causes by the happening of a purely accidental
event, all in the manner and to the extent hereinafter provided.

Part I Specific Indemnity

If injury such as before deseribed shall at once after the occurrence
of the accidental event wholly and continuously disable the insured frnom
performing each and every duty pertaining to his occupation, and if dur-
ing the period of such total and continuous disability any ome of the fol-
lowing losses shall result to the insured necessarily and solely from the
injury, the Company will pay the indemnity hereinafter provided, and in
addition will pay said weekly indemnity for the period of the preceding
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disability; or, if any one of said losses shall result to the insured neces-
sarily and solely from such injury within one hundred and eighty days
from the occurrence of the accidental event causing the injury, then the
Company will pay the indemmity hereinafter provided irrespective of dis-
ability preceding the loss.
A. For loss of life said principal sum
And in addition all premium previously paid on this policy

Miscellaneous provisions

No. 1. No agent has authority to change this policy or to waive any
of its provisions. No assignment of this policy or of any claim arising
thereunder and mo waiver or change of any of its provisions, definitions or
limits shall be valid unless approved in writing by an executive officer of
the Company and such approval endorsed hereon.

5. The insurance under this policy shall not cover any person under
the age of eighteen yeanrs or over the age of sixty-five years. Any premium
paid to the Company for any period not covered by this policy will be
returned upon request.

8. The insurance given by this policy does not cover, nor will in-
demnity be paid for, any loss resulting from injury received (1) while
engaged in aenonautics in any form; (2) while in military or naval ser-
vice in time of war; or (3) while not within the civikized limits of the
globe unless it be while travelling by regular lines of passenger conveyance.

The action was tried before Mr. Justice Ives who dis-
missed the action on the following grounds, firstly, that
uraemia caused the death and that it resulted from a com-
bination of the accident with certain pre-existing active
diseases of the body; secondly, that the assured had made
a material misrepresentation in the application that he was
fifty-four years of age when he was in fact sixty-four years
of age and, lastly, that the insurance contract ceased to
cover the risk after the insured reached the age of sixty-
five years.

From this judgment, the plaintiff appealed to the Appel-
late Division of the Supreme Court of Alberta (1), which
reversed the judgment of the learned trial judge by a ma-
jority judgment. Chief Justice Harvey considered that the
death was covered by the terms of the policy; that, if the
assured had made a material misrepresentation, the defen-
dant had elected after knowledge of the falsity and after
the death to treat.the insurance as valid until the assured
was sixty-five years of age and that it was bound by its
election and, lastly, that miscellaneous provision 5 was a
condition and void because it was not printed in red ink

[1933]1 1 W.W.R. 282.
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as required by the statute in that behalf. Mr. Justice
Clarke, Mr. Justice Mitchell and Mr. Justice Lunney con-
curred in the judgment of the Chief Justice.

Mr. Justice McGillivray was of opinion that the death
was covered .by the terms of the policy, that the assured
had made a material misrepresentation as to his age, that
the defendant had elected after knowledge of the falsity
and after the death to treat the insurance as valid until the
assured was sixty-five years of age and that it was bound
by its election; but he dissented from the remaining mem-
bers of the Court on the effect of miscellaneous provision
5, which he considered a provision defining and limiting the
risk. He was of opinion that the appeal should be dis-
missed.

The result of the majority judgment was that the appeal
was allowed with costs and the plaintiff was awarded judg-
ment against the defendant for $7,675 with interest and
costs.

From this judgment the defendant appeals to this Court.

It was contended before us by the appellant,

1. That the assured had made a material misrepresentation in the
application and that there was no election by the appellant.

2. That miscellaneous provision 5 was a provision defiring and limit-
ing the risk and not a condition. .

3. That the loss of life of the late Arthur C. Casey was not effected
solely or independently of all other causes by the happening of a purely
accidental event.

All of these contentions were denied by the respondent.

1. The learned trial judge found that the late Arthur C.
Casey has made a material misrepresentation as to his age
in the application for insurance. This finding was not dis-
turbed by the Appellate Division of the Supreme Court of
Alberta and no valid reason is disclosed to disturb it here.

As to election, the rule was stated in the House of Lords
by Lord Blackburn in Scarf v. Jardine (1) in the following
words :—

The principle, I take it, rTunning through all the cases as to what is
an election is this, that where a party in his own mind has thought that
he would choose one of two remedies, even though he hag written it down
ion: & memorandum or has indicated it in some other way, that alone will
not bind him ; but so soon as he has not only determined to follow one of
his remedies but has communicated it to the other side in such a way as
to lead the opposite party to believe that he has made that choice, he has
completed his election and can go no further; and whether he intended

(1) (1882) 7 App. Cas. 345, at 360 and 361
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it or not, if he has done an umequivocal act—I mean an act which
would be justifiable if he had elected one way and would mot be justifi-
able if he had elected the other way—the fact of his having dome that
unequivocal act to the knowledge of the persons concerned is an election.

On February 9th, 1932, the appellant prepared a draft
for $151.23, payment of which was stated on its face to be
conditional upon surrender of the policy and execution by

the respondent of a receipt worded in part as follows:

In full compromise, payment, satisfaction, discharge and release of
any and all claims * * ¥ wunder policy or centificate 2719.

Second—In consideration of the surrender by me of said policy.

Third—Ag full consideration for the unearned premium or money
heretofore paid on said policy or certificate.

The above draft was sent to the solicitor of the respon-
dent in a letter dated February 9th, 1932, from Chas. E.
Hanslip, who styled himself chief adjuster, which letter
read in part as follows:

We would also refer you to section 5 of part XI, miscellaneous
provisions of the policy, which reads as follows:

Insurance under this policy shall not cover any person under the
age of 18 years or over the age of 65 years. Any premium paid to the
company for any period mot covered by this policy will be returned upon
request * * * The indemmity payable, therefore, if covered by the
policy, would only be for the loss of time intervening between the date
of injury and date of death * * *

We also find that the deceased was born on May 25th in the year
1861, so that he was 70 years, 6 months and 17 days of age when he be-
came disabled on December 11th last. The policy is dated June 13th,
1925, and if you will refer to statement mo. 2 of his signed application,
copy of which is endorsed on the policy and made a part thereof, you
will observe the age was stated to be 54 years. The deceased, however,
had already passed his 64th birthday when he made application for our
policy in June of 1925, and ws he attained the age limit of 65 on May
25th in the year 1926, the policy therefore has been mull and woid since
that date, as provided by section 5 of the miscellaneous provisions referred
to herein.

You will therefore understand in view of the foregoing that the claim
is not covered, the policy having been null and void since May 25th of
1926, and as the premiums paid since that time amount to $151.23, we are
pleased to enclose our draft for this sum, made payable to the order of
Amy B. Casey, the beneficiary of the Deceased, to which the policy should
be attached when being deposited in the bamk for collection.

The remaining correspondence is with the general man-
ager of the appellant.

On the 29th day of February, 1932, the appellant wrote
the solicitor of the respondent a letter reading in part as
follows:

I take it that we are agreed that the deceased had attained the age

of 70 years and 6 months at the time he sustained injuries on December
11th, 1931, and that our policy contains an age limit of 65 years.
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The age limit in the policy is a limitation, and is not a variation of
or an addition to the statutory conditions. The Act does not require us
to print, in red ink, exclusions or limitations which may be part of the
policy.

* x %
Considering that the immediate cause of death was uraemia, and that
be was afflicted with an enlarged prostate, myocarditis and arteriosclerosis,
the loss of life was mot caused “solely and independently of all other
causes ” by the happening of a purely accidental event, as provided by the
policy.

* x *

At the time the application for this policy was signed, he was in his
65th year. The statement, in his application, as to age was material to
the acceptance of the risk by the company, and if his true age had been
stated, the policy would not have been issued.

After considering all of the circumstances, I am sure that you will
agree with me that the limit of our liability is a refund of the premium
paid on the policy, which has already been forwarded.

To this letter the solicitor of the respondent on the 2nd
day of May, 1932, wrote a reply stating fully his views in
support of the respondent’s claim. The letter concluded
with the following request that the appellant should further
consider the matter:

I am sure that after further comsideration of the matter you will
agree with me that the company is liable to pay the beneficiary the full
indemnities under the policy and I would be glad if you would give the
matter your early consideration. If however you decide that you are mot
prepared to make settlement I would ask you to advise me as soon as
possible and in that case it will be necessary to have the matter decided
by the courts. In order to save time I would appreciate it if you would
let me have the names of your solicitors here in Calgary who would accept
service of the statement of claim on your behalf.

The solicitor of the respondent again wrote on the 23rd
day of May, 1932, and submitted further authorities to the
appellant.

On May 31st, 1932, the appellant wrote to the solicitor of
the respondent a reply reading in part as follows:

We have your letter of May 2nd, 1932, which we have carefully con-
gidered, although we believe you have gone rather far afield in your con-
sideration of points of law which may arise in the litigation of it.

If we believed in the merits of this claim, you would not need to
quote authorities at such length to persuade us to pay it, but believing,
as we do, that there mever was a binding contract because of misrepre-
sentations contained in the application and that the cause of death was
nob an accident, within the meaning of our contract, we cannot be per-
suaded by your citations of legal decisions, in other cases, that the claim
ought to be paid.

* % %

However interested you may have become in the pursuit of the

technical features of this comtract, and the decisions which seem to you
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to relate to them, you will appreciate that this company never under-
took to pay and cannot be expected to pay a claim for principal sum
under an accident policy on the life of a man seventy years of age who
died from uraemia and myocarditis.

The draft sent by the appellant was retained by the soli-
citor of the respondent but not cashed. The offer of this
draft by the appellant can scarcely be termed an unequivo-
cal act within the rule as stated by Lord Blackburn in Scarf
v. Jardine (1), as its payment was conditional upon its ac-
ceptance by the respondent as a compromise as well as a
payment of all claims. The letter, moreover, in which it
was enclosed and upon which the respondent relies strongly
to shew election, was from one, Chas. E. Hanslip, who
styled himself chief adjuster. There was no evidence that
Chas. E. Hanslip had any authority to make an election
for the appellant. In British Empire Underwriters v.
Wampler (2), Duff J., now Chief Justice of Canada, said,

There is not, I think, any satisfactory evidence of authority reposed in the
adjuster to enter into e contract to pay amnd it appears to me to be more
than doubtful whether the facts relied upon establish a comtract even
assuming such authority.

And in the same case, page 598, Anglin J. afterwards Chief
Justice of Canada said,

In the absence of expwess authority enabling an employee such as Marsh

was-to commit the company to a liability not covered by its policy, I
cannot conceive that it is within the scope of his powers to do so.

Atlas Assurance Co. v. Brownell (3). Commercial Union
v. Margeson 29 (4). As late as May 2nd, 1932, the solicitor
of the respondent, as appears above, urged further con-
sideration of the claim to full indemnities and on May
23rd, 1932, submitted further authorities in support. It
cannot be said, in the words of Lord Blackburn, that the
appellant led the respondent to believe that it had made
its choice to consider the policy valid and subsisting until
the 25th day of May, 1926. The correspondence as a whole
does not assist the respondent when read with the draft, or
without the draft, the substantial effect being that the ap-
pellant was offering the draft both as a compromise and a
payment with a reservation of its contention that the ap-
pellant was not liable on the policy at all and the solicitor
of the respondent was endeavouring to secure more fav-

(1) (1882) 7 App. Cas. 345. (3) (1889) 29 Can. 8.C.R. 537.
(2) (1921) 62 Can. S.CR. 501,
at p. 596. (4) (1889) 29 Can. S.CR. 601.
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1933 ourable consideration. It is worthy of note in this connec-

Tes  tion that the last pleading of the respondent was delivered
Contt on the 21st day of July, 1932, but that election was not
gAsUAmv mentioned in the pleadings until it was incorporated by
oY amendment at the opening at the trial on the 3rd day of

Caszr  November, 1932.

Hughes J.  Klection has been discussed here at some length, because

—  the respondent contended that by this means the appel-

lant had also waived miscellaneous provision 5 of the
policy.

The material misrepresentation made by the insured,
however, is not available to the appellant as a defence to
the action.

Statutory provision 2 printed in the policy reads as fol-
lows:

2. All statements made by the Insured shall, in the absence of fraud,
be deemed representations and not warranties. No such statement shall
be used in defence to a claim under this policy unless it is comtained in
the copy of the application for this policy which is emdorsed hereon or
atbached hereto.

Section 267 of The Alberta Insurance Act, 1926, which was
in force at the time of the last renewal and at the time of
the death of the late Arthur C. Casey reads as follows:

267. The conditions set forth in schedule B to this Act shall be deemed,
subject to the provisions of sections 268 to 272, to be part of every con-
tract of accident and sickness insurance in force in Adberta, and shall be
printed on every policy hereafter issued under the heading “ Statutory
Conditions.”

Statutory condition 2, schedule E, reads as follows:

2. All statements made by the insured upon the application for thig
policy shall, in the absence of framd, be deemed representations and mot
warranties, and no such statement shall be used in defence of a claim
under this policy unless it is contained in the written application for the
policy and unless a copy of the application, or such part thereof as is
material to the contract, is indorsed upon or attached to the policy when
isswed.

The appellant contended before us that a copy of such
part of the application as was material to the contract was
indorsed upon or attached to the policy within the wording
of the statute. But the indorsement on the policy omitted
the particulars of the kind of insurance applied for and the
amount thereof, and further the indorsement contained at
least one material alteration and addition made without
authority by the appellant. The words “ office and travel-
ling duties only ” were added after the words “ Manager,
Alazhar Temple” which latter words had constituted the
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statement of the applicant to question 4—Occupation and
duties. The words “ No Exceptions” were inserted by the
appellant without authority as the statement of the as-
sured to questions 10 and 14, respectively, of the applica-
tion in response to which the applicant had not made any
statement at all. It is not necessary to consider the un-
authorized additions to 10 and 14 because the omission by
the appellant from the indorsement on the policy purport-
ing to be a copy of the application or such part as was
material to the contract of the particulars of the kind of
insurance applied for and the amount thereof was an omis-
sion of material parts of the application; and, further, the
addition of the words “office and travelling duties only”
was an unauthorized material alteration. It is worthy of
note that the appellant considered the latter words false
and material when it delivered its statement of defence
on the 13th day of July, 1932, paragraphs 22 and 23 of
which were as follows:

22, Some of the said statements were false and materially affected the
acceptance of the risk and the hazard assumed by the Defendant.

23. The statement that his occupation was mamager of Alazhar
Temple, and that his duties consisted of office and travelling duties only
was false, as he had other and more hazardous duties to perform, one of
which be was performing at the time of the accident.

The appellant, however, urged that, in any event, the
misrepresentation as to age formed a bagis of the contract
of insurance and bound the respondent when suing to en-
force the contract and referred us to the following author-
ities.

St. Regis Pastry Shop and Baumgartner v. Continental
Casualty Co. (1). In this case there was not a written ap-
plication at all.

Newsholme Brothers v. Road Transport and General In-
surance Company Limited (2). In this case the proposal
form contained the following clause

We hereby warrant that the answers stated above are true, that we have
withheld no information which might influence the acceptance wof this
proposal end that the warranty hereby given shall be deemed to be pro-
missory and shall be the basis of the contract between us and the com-
pany.

Some of the answers were untrue in material respects and
the plaintiff failed. In the case before us, however, the mis-

(1) (1928) 63 O.L.R. 337. (2) 119291 2 K.B. 356.
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1933 representation was not a warranty and was not promissory.

mymar

Tae Dorst v. Trans Canada Insurance Company (1). In

ggggz this case, there was not a written application and the false

Casuarry statement of the insured was promissory in nature. The

CoMmPANY . . el s
v exact wording of it was as follows: “ The automobile is and-

Casey  will be usually kept in a Public or Private-Both-Garage.”
Hughes J. In truth, the automobile was not kept in a garage. It was

—  usually kept in an open driveway and that is where it was
on the night it was stolen and burned.

2. Miscellaneous provision 5.

The respondent urged that miscellaneous provision 5
came within section 8 of The Accident and Sickness Policy
Act, Statutes of Alberta, 1923, chapter 48, which read as
{follows:

8 (1). If an insurer desires to vary, omit or add to the statutory
conditions or any of them except as provided in sections 6 and 7 there
shall be printed in conspicuous type not less in size than ten point, and
in red ink, immediately after such conditioms, the proposed variations or
additions or @ reference to the omissions, with these introductory words:
“This policy is issued on the above statutory conditions with the follow-
ing variations, omissions and additions which are, by virtue of The Acci-
dent and Sickness Policy Act, in force so far only ms they may be held to
be just and reasonable to be exacted by the insurer.”

(2). No variation, omission or addition except as provided in sections

6 and 7 shall be binding upon the insured unless the foregoing provisions
of this section have been complied with, and any variation, omission or
addition shall be so binding only in so far as it is held by the Court
before which a question relating thereto is tried, 4o be just and reason-
able.
None of the statutory conditions deal with such a subject
as that covered by miscellaneous provision 5. In Curtis’s
and Harvey (Canada) Limited, in Liquidation and North
British and Mercantile Insurance Company Limited (2)
Lord Dunedin said, page 312:

Their Loordships think that it is the policy of the statute to make &
hard-and-fast rule that every fire policy shall have attached to it these
gtatutory conditions, and that they canmot be varied so as to be binding
on the insured, unless the variations are authenticated in the prescribed
mamnner. The result will be that, if not varied, they remain in full force,
but amy other stipulation and covenant which may define or limit the
risk and also receive effect in so far as it does mot contradict the sta-
tutory conditions which are paramount. Applying this view to the ques-
tion in hand, the insurers are warranted free from explosions of every
sort except such explosion as is provided for by statutory condition 11.
Now statutory condition 11, as already stated, only deals with an explo-
sion originating a fire, and does mot deal with the case of an explosion

(1) [1933]1 O.R. 98. (2) 19211 1 A.C. 303.
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incidental to a fire. It follows that the present case is mot touched by
statutory condition 11, and the warranty free from explosion can have
effect.

See, also, The London Assurance Corporation v. The
Great Northern Transit Company (1), Ross v. Scottish
Union and National Insurance Company (2), and The W.
Malcolm Mackay Company v. The British America Assur-
ance Company (3).

I am of opinion that miscellaneous provision 5, like
miscellaneous provision 8, is a clause limiting and defining

the risk rather than a variation of the statutory conditions. -

The respondent contended, however, that miscellaneous
provision 5 was invalid by virtue of section 4 of The Acci-
dent and Sickness Policy Act, statutes of Alberta, 1923,
chapter 48, which read as follows:

4. In every contract of accident insurance, the event insured against
shall include any bodily injury occasioned by external force or agemcy,
and happening without the direct intent of the person injured, or as the
indirect result of his intentiomal ect, and no term, condition, stipulation,
warranty or proviso of the contract, varying the obligation or liability of
the insurer shall, as against the insured, have any force or validity, but the
contract may provide for the exclusion from the nisks insured egainst of
accidents arising from any hazard or class of hazard expressly stated in
the policy.

This statute was repealed in 1926 and section 4 re-
enacted as section 266 of The Alberta Insurance Act,
statutes of Alberta, 1926, chapter 31. The latter section
was repealed by The Alberta Insurance Act, 1926, Amend-
ment Act, 1929, chapter 62, section 10, and a new section
266 substituted as follows:

266. Every policy shall contain the names and address of the insurer,
the name and address and occupation or business of the insured, the name
of the person to whom the insurance money is payable, the premium for
the insurance, the indemnity for which the insurer may become liable, the
event on the happening of which such liability is to accrue, and the term
of the insurance.

At the time of the last renewal and at the death of the
insured, The Interpretation Act, R.S. of Alberta, 1922, chap-
ter 1, was in force. Section 13 (b) of that Act provided as
follows:

13. Whenever any enactment is repealed or regulation revioked (here-
inafter called the old emmctment or regulation), such repeal or revocation
shall mot, subject to section 14 hereof—

(b) Affect any act done, or right or liability mccruing or accrued or
incurred under the old enactment or regulation.

(1) (1899) 29 Can. SCR. 577. (2) (1918) 58 Can. S.C'R. 169.
(3) [1923] S.C.R. 335.
75328—2
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The respondent contended that the event insured against
included “any bodily injury oceasioned by external force
or agency,” as provided in section 4 of the 1923 Act, that
section 4 restricted the right of the insurer to define or limit
the risk beyond the words “ the contract may provide for
the exclusion from the risks insured against of accidents
arising from any hazard or class of hazard expressly stated
in the policy,” that the accident to the late Arthur C. Casey
did not arise from any hazard or class of hazard expressly
stated in the policy, that miscellaneous provision 5 was an
exelusion not permitted by section 4, and that the subse-
quent repeal of section 4 did not affect the rights and liabili-
ties of the parties accruing or acerued or incurred respect-
ively under it at the time the policy was written and there-
after as long as it remained in force.

Main v. Stark (1); Reynolds v. The Attorney-General
for Nova Scotia (2); Green v. Blackburn (3), and Abell v.
The Corporation of the Township of York (4).

It is important, then, to determine whether the insurance
was provided by a continuing contract to which the 1923
Act applied or by a new contract each year.

The policy insured Arthur C. Casey

in consideration of the agreements and statements contained in the appli-
cation and the payment of an annuval premium of $25 as therein provided.

One agreement in the application was as follows:

I agree to pay an annual premium of $25 for said policy as follows:
Amnnually.

The first renewal receipt dated April 26th, 1926, was

worded in part as follows:

Received of A. C. Casey $25 * * * being the yearly premium to
continue Policy No. C.D. 2719 in force to June 1Ist, 1927, subject to the
previsions and conditions stated in the policy.

On June 20th, 1931, the Alberta managers of the appel-
lant wrote the late Arthur C. Casey in part as follows:

We acknowledge receipt of your cheque in the amount of $25 being
an annual premium on Commercial policy of the above name and num-
ber. We are enclosing herewith Renewal Certificate No. R. 268721 shew-
ing your contract in good standing until the thirteenth of June, 1932.

The appellant urged before us that the insurer had a right
to refuse to accept the premium for any renewal and that
each renewal, including the renewal of June, 1931, consti-
tuted a new contract and that accordingly the statute law

(1) (1890) 15 App. Cas. 384. (3) (1908) 40 Can. S.CR. 47.
(2) [1896] A.C. 240. (4) (1920) 61 Can. S.CR. 345.
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applicable to the case was as it existed &t the time of the
last renewal, namely in June, 1931. It is true that each
party had a statutory right to cancel the policy at any
time, but neither party did in fact cancel it, and it is by
no means clear that the insurer had a right to refuse to
accept premium, properly tendered, for any renewal of the
policy on the facts of this case. Joyce on Insurance, volume
2, page 1122. 1 am of opinion that each renewal did not
constitute a new contract, but was a continuation of the
original contract. Howard v. Lancashire Insurance Com-
pany (1), Liverpool and London and Globe Insurance Co.
v. Agricultural Savings and Loan Co. (2), Royal Exchange
Assurance Co. v. Hope (8).

It is now necessary to consider whether section 4 of
the 1923 Act did really preclude the parties to the contract
from exercising the right they otherwise would have pos-
sessed to define or limit the risk in the manner set out in
miscellaneous provision 5. Section 4 deals with the scope
of the risk—“ the event insured against”—in this sense
that it extends the coverage to bodily injuries of every kind
occasioned or happening in the manner indicated notwith-
standing any term of the policy; and it goes on to provide
that from this wide field there may be excluded accidents
arising from any hazard or class of hazard specially
described. The primary subject matter of the section is
the kind or nature of the bodily injuries in respect of which
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the insured is covered, and the coverage is declared to

include bodily injuries of every description subject to the
proviso mentioned. It is quite clear that the enactment
of this section dealing with this subject matter does not
curtail the contracting powers of the parties in such a way
a8 to prevent them from defining or limiting the risk—
“the event insured against "—by providing that it shall
not include events happening after a fixed date or after
the insured shall have reached a certain age.

3. Cause of Death.

As mentioned above, the learned trial judge found that
uraemia, which caused the death of the late Arthur C.
Casey, resulted from a combination of the accident with
certain pre-existing active and not latent diseases of the

(1) (1885) 11 Can. S.C.R. 92. (2) (1903) 33 Can. S.C.R. 94.
(3) [1928] Ch. Div. 179.
75328—23
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1833 body, that therefore, the death of the insured was not from

Tae  accident within the meaning of the policy and that the case

gglf;g; was distinguishable from Fidelity and Casualty Company of
Casvatry  New York v. Mitchell (1).

CoMpPANY

v. This finding of the learned trial judge was not affirmed
Casey  hy the Appellate Division of the Supreme Court of Alberta.

HughesJ. Chief Justice Harvey stated in his reasons for judgment:
- Assuming that upon the comstruction placed by the learned tmial judge
upon the relevant clause of the policy, this case could be distinguished
from the authoritative decision, ms regards which there is room for argu-
ment, yet, in my opinion, there was a wrong construction of the clause.

Mr. Justice McGillivray said:

My Lord, the Chief Justice, has set out the facts with admirable succinet-
mess. I have nothing to add 4o his statement. I agree that the accident
was the cause of the death,

and he later proceeded to deal with Miscellaneous Pro-
vision 5.

1t was admitted by the appellant that the late Arthur C.
Casey had fallen (from a scaffold) a distance of about five
feet to a cement floor and that he had sustained a compound
fracture of the leg. The evidence of Dr. Follett was that
the general condition of the man prior to the aceident had
been very good. In December, 1928, he had consulted Dr.
Follett, who appeared to have been his regular physician,
for myocarditis—a weakness of the muscles of the heart—
and he had had a consultation again in September, 1931.
For this condition he had been taking Tr. Digitalis once
in a while for three or four years. The condition of the
Lieart was serious but it did not incapacitate the patient
from doing his work. The physician had not been con-
culted in respect of any other ailments and did not know
that the patient had an enlarged prostate until after the
accident. The patient then told Dr. Follett that he had
an enlarged prostate for about two years but there is no
evidence in the record that he had been unable to void
before the accident. He was, however, thereafter unable
to void and a catheter was tied in. For the first three or
four days he seemed to do very well, but in six or seven
days infection spread locally, gradually went thorugh the
system and, forty-eight hours before death, the patient
became unconscious. Dr. Follett said that the patient had
never suffered from uraemia to his knowledge prior to the

(1) [19171 AC. 592.
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accident and that he would think that the infection of the
kidneys came from the wound. There was also well-marked
arteriosclerosis, which injuriously affects the functioning
of kidneys, but the physician would not say that before
the accident arteriosclerosis had injuriously affected the
functioning of the kidneys of the patient, although such
was possible. Dr. Follett lastly would not admit that
myocarditis had anything to do with uraemia but agreed
that arteriosclerosis was a possible cause of it.

The appellant called as its medical witness, Dr. Willis
Merritt, who, apparently, had not seen the late Arthur C.
Casey and who gave his evidence after hearing the evidence
of Dr. Follett. Dr. Merritt was of opinion that arterio-
sclerosis degenerates kidneys so that they cannot excrete
enough waste product and causes uraemia, and that, when
the prostate is enlarged so that the patient is unable to
void, a back pressure on the kidneys results and thus assists
in bringing on uraemia. In his opinion death was the
result of the accident, the condition of arteriosclerosis and
the condition of the enlarged prostate. He agreed that the
poison from the wound would set up a diseased condition
of the kidneys.

It is clear from the foregoing that up to the time of the
accident the late Arthur C. Casey had been able to carry
cn his duties as Manager of Alazhar Temple, and there is
nothing in the record to suggest that, if the accident had
rot happened, he would not have been able to continue so
to do indefinitely. There is no direct evidence that he
had been unable to void before the accident, that myo-
carditis had anything to do with lessening the functioning
of his kidneys or that the arteriosclerosis had in fact up to
ithat time lessened their functioning. There is, on the
contrary, evidence that infection first appeared at the end
of five or six days at the site of the wound and gradually
spread locally.

The learned trial judge, however, in his reasons for judg-
ment said:—

Dr. Follett was the attending physician of the insured for some years
before he died. In his evidence he tells us that in December, 1928, he
examined his patient and found him suffering from myocarditis and
arteriosclerosis.

The cause of death was uraemia and the doctor states that the
uraemia resulted from a combination of the accident and arteriosclerosis;
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that the accident alone, or the arteriosclerosis alone should not have
caused death at that time.

The learned trial judge was clearly in error. The follow-
ing is the relevant evidence of Dr. Follett, who alone had
any actual knowledge of the condition of the late Arthur C.

Casey before the accident.

Q. You also said there was no kidney trouble and you said “ Not to
your knowledge ” and your knowledge I believe was of September, 19317—
A. No, from December, 1928, the first time I saw Mr. Casey as & patient.

Q. I am speaking of the last occasion?—A. From September, 1931, I
think I have examined his urine on a couple of occasions. I don't know
whether each time or one, I could not say.

Q. Then along until the accident?—A. No, first hand knowledge.

Q. Had you previously catheterized him?—A. Never. I did not know
he had an enlarged prostate until he got into the hospital and told me.

Q. There is no doubt in your mind that this arteriosclerosis lessened
the function of the kidney, no doubt about that?—A. That is correct.

The Courr: Let me get that, you say that before the accident the
function of the kidneys by reason of the condition must have been
lessoned?—A. No, I would not want to say that. I have no direct knowl-

- edge, I mever had amything to do with the man except for his heart on

some occasions, and I examined his urine once I remember distinctly and
it seemed all right so far as the ordinary test was concerned.

In Fidelity and Casualty Company of New York v.
Mitchell (1), Lord Dunedin, delivering the judgment of

their Lordships said, page 596,

But their Lordships agree with the result reached in the exceedingly care-
ful and able judgment of Middleton J. confirmed unanimously by the
learned judges of the Court of Appeal. His view is mogst tersely expressed
in & single sentence; “This diseased condition is not an independent and
outside cause, but it is a consequence and effect of the accident.

Mr. Justice Middleton had also said in his judgment (2),

The tuberculosis of the system was harmless umntil, as the divect result
of the accident, it was given an opportunity to become active.

In the case before us, it is not shown that the myocarditis,
arteriosclerosis or enlarged prostate were, before the acci-
dent, active in injuriously affecting the functioning of the
kidneys. I am therefore of opinion that the cause of death
was within the wording of the policy. But even if this is
not so, much may be said for the view that the loss is
covered by the wide wording of section 4 of the 1923 Act,
which has already been discussed at length.

The respondent also urged that the assured was misled
by the agent who solicited the insurance into believing
that the policy would be good if the assured lived to be one
hundred years old, and that the appellant through its agent

(1) [1917]1 AC. 592. (2) (1916) 35 OLR. 280, at 285.
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thereby waived miscellaneous provision 5. Wing v. Harvey 1933
(1). This contention cannot prevail in view of miscel- Tae
laneous provision 1 of the policy and in view of statutory S’;’,}Tﬁ;
condition 20 of the 1923 Act or statutory condition 20 of Casvaury
Schedule E of the 1926 Act. See also Biggar v. Rock Life C™MF*™*

Assurance Company (2). Casey
Miscellaneous provision 5 of the policy is, as above HughesJ.

stated, a bar to the claim of the respondent. The result,

therefore, is that the appeal must be allowed and the action

dismissed. Under all the circumstances, it is not a case

for costs.

CannoN J.—I concur in the conclusions of my brother
Hughes that the action should be dismissed. The plaintiff
brings forth a contract which expressly limits the insurer’s
risk in such a manner that, on attaining the age of 65 years,
the insured automatically ceased to be covered. His
capacity to be “insured ” under the policy ceased because
the risk as assumed by the company, no longer existed. He
reached 65 years of age without accident causing him bodily
harm and, therefore, the risk, as assumed by the company,
never became a liability. It is common ground that when
the accident happened, Casey was 70 years old; therefore,
outside the scope of the contract on which the action is
based.

I would allow the appeal without costs.
Appeal allowed, no costs.

Solicitors for the appellant: Smith, Egbert & Smith.
Solicitors for the respondent: Robt. S. McKay.

(1) (1854) 5 DeG. B. & G. 265. (2) [1902]1 1 K.B. 516.
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WILLIAM JAMES KERR (PrAINTIFF) APPELLANT;
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FRANCES MARGARET KERR anp
THE ATTORNEY-GENERAL FOR
THE PROVINCE OF ONTARIO
(DEFENDANTS) ...ovvvvnnneeennn. cen

RESPONDENTS.

ON APPEAL FROM THE COURT OF APPEAL FOR ONTARIO

Constitutional law—Marriage—Action for declaration that marriage cere-
mony null and void—Want of parent’s consent—Marriage Act, R.S8.0.
1927, ¢. 181, ss. 17, 34—Validity of legislation—Jurisdiction of Supreme
Court of Ontario—The divorce Act (Ontario), 1930 (Dom.)—B.N.A.
Act, ss. 91 (26), 92 (12) (14).

Plaintiff, aged 20, and defendant, aged 17, went through a form of mar-
riage in Ontario on. December 2, 1930. To obtain the mamiage licence,
defendant swore (falsely, as known to both parties) that ‘she was 18
years of age. No parent’s consent, as required by s. 17 of the Mar-
riage Act, RS.0. 1927, c. 181, was obtained. Carnal intercourse had
previously taken place between the parties. The marriage was mot
consummated nor did the parties since the ceremony echabit or live
together as men and wife. Plaintiff sued for a declaration that the
marriage ceremony wag null and void.

Held: The action should be dismissed, as the Supreme Court of Ontaric
bhad no jurisdiction to grant the decree sued for.

8. 17 (requiring in certain cases parental consent as a condition precedent
to 8 valid marriage) and s. 34 (providing that a form of marriage
gone through without the required consent should be void; and giv-
ing the Supreme Court of Ontario power to entertain an ection and
declare the marriage void, but limited with regard to circumstances
or conditions, such limitation excluding jurisdiction in the present
case) of the Marriage Act (as it stood in 1930 and when the judgment
at trial was pronounced) were inira vires of the Ontario legislature
(Crocket J. dissenting as to the jurisdictional enactment in s. 34).

The construction and effect of ss. 17 and 34 discussed.

“the solemnization of
marriage in the province ” (B.N.A. Act, s. 92 (12)), & provincial legis-
lature may require parental consent to the marriage of a minor as a
condition precedent to a valid marriage.

The Dominion statute, The Divorce Act (Ontario), 1930 (c. 14) (the con~
struction and effect of it discussed) did not affect the Omntario legis-
lation: in question, nor do the facts in the present case afford amy
ground for annulment of marriage under the Dominion statube.

The obtaining of the marriage licence by defendant’s false affidavit as to
age did not afford plaintiff a ground for anpulment of the marriage
(Plummer v. Plummer, [1917]1 P. 163, cited by Lamont J.).

Per Duff CJ.: The provinee’s authority as to “solemmization of mar-
riage ¥ is plenary (Liquidators of the Maritime Bank of Canada v.

*PreseNT:—Duff CJ. and Rinfret, Lamont, Smith, Cannon and

Crocket JJ.
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Per

Receiver-General of New Brunswick, [1892] A.C. 437, at 442) and
extends (inter alia) to ettaching the consequence of invalidity abso-
Iutely or conditionally. It is not mecessary to decide whether the
requirements of s. 34, controlling its wcourts in exercising the juris-
diction thereby conferred, had the effect of qualifying any rule of
substantive law as to the invalidity of marriages which might be estab-
lished by ss. 17 (1) and 34. The province has power to prescribe
rules governing its courts in exercising the jurisdiction conferred upon
them by s. 34 (for giving effect by remedial process to rules of sub-
stantive law relating to “solemnization of marriage”) because that
power (1) prima facie afiects matters falling within “ solemnization
of marriage” or “administration of justice” (in B.N.A. Act, 5. 92 (12)
(14)), and (2) eculd not be brought under any jurisdiction appertain~
ing to the Dominion Parliament under any of the enumerated heads
of s. 91 of the B.N.A. Act; as regards process designed to give effect
to substantive rules of law competently enacted by a province im
execution of its exclusive authority under s. 92 (12) (solemmization
of marriage), the Dominion eould not intervene in any way with a
view to sanctioning or controlling any jurisdiction or procedure estab-
lished for that purpose by & province (and therefore the power must
be vested in the province—Att. Gen. for Ontario v. Att. Gen. for
Canada, [1912] A.C. 571, at 581).

Rinfret, Smith end Cannon JJ.: The provincial legislature had power
to provide that the stipulated consenmt must be had under certain
circumstances but should not be necessary under certain other cir-
cumstances. But irvespective of the question of the validity of the
marriage under (and on construction of) ss. 17 and 34 (2), the plaintiff
could nmot succeed in his action; the Ontario court had mo inherent
jurisdiction to entertain it—its jurisdiction rested emtirely upon the
provisions of the Aet, and s. 3¢ (2) excluded jurisdiction under the
circumstances of this case.

Lamont J.: The provineial legislature had full power, under s. 92
(14) (administration of justice in the province) of the B.N.A. Act,
to enact s. 34; to give jurisdiction to the court in some cases and
conditions and withhold it in others; and without s. 34 the court had

~ no jurisdiction to deeclare null and void the going through of & form

of marriage.

Crocket J.: The limitations in s. 3¢ upon the court’s jurisdiction to
declare a marriage void for want of consent, in effect prescribed con-
ditions to the jurisdiction depending on matters which did not per-
tain in any way to “ solemnization of marriage,” but went beyond
that subject and invaded the exclusive legislative authority of the
Dominion Parlisnment in relation to all other matters pertaining to
the larger subject of “ marriage and divorce” (B.N.A. Act, s. 91 (26)).
end therefore the jurisdictional enactment in s. 34 (which, however,
was severable from the substantive enactment therein) was ultra
vires. But, apart from s 34 (purporting to give jurisdiction only
under conditions which did mot exist in the present case) there was no
enactment authorizing the court to pronounce the decree asked for;
(the jurisdiction conferred by the Dominion Act, 1930, ¢. 14, did not
cover any jurisdiction to grant a decree of annulment for any cause
which the provincial legislature has ‘validly declared as a cause of
annulment in exercise of its exclusive legislative authority upon the
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subject of Solemnization of Marriage); nor (with some doubt
—reference to Board v. Board [1919] A.C. 956; also to the reasoms in
Vamuvakidis v. Kirkoff, 84 Ont. LR. 585) has the Supreme Court of
Ontario inherent jurisdiction to do so.

Judgment of the Court of Appeal, Ont., [1932] O.R. 601, affirmed in the
result.

APPEAL by the plaintiff from the judgment of the Court
of Appeal for Ontario (1) which (reversing the judgment
of Logie J., pronounced on March 17, 1932 (2) ) dismissed
the plaintiff’s action, which was for a decree declaring the
ceremony of marriage performed between the plaintiff
(then aged 20 years) and the defendant Mrs. Kerr (then
aged 17 years) on December 2, 1930, at Hamilton, Ontario,
null and void. The material facts of the case are suffi-
ciently stated in the judgment of Lamont J. now reported.
Leave to appeal to this Court was granted by the Court of
Appeal. The appeal to this Court was dismissed.

O. M. Walsh and F. J. L. Evans for the appellant.

Joseph Sedgwick, K.C. for the respondent Attorney-Gen-
eral for Ontario.

W. P. McClemont for the respondent Mrs. Kerr.

Durr C.J.—I concur with the view of the Appellate Divi-
sion that s. 17 (1) of the Marriage Act is intra vires of the
Provincial Legislature. I have no doubt that, in exercise of
its jurisdiction in relation to the subject reserved to the
provinces by s. 92 (12), “Solemnization of Marriage,” the
legislature of a province may lawfully prescribe the con-
sent of the parents or guardian to the marriage of a minor
as an essential element in the ceremony of marriage itself.
Nor have I any doubt that by s. 17 (1) the consents re-
quired are prescribed as elements in the ceremony. These
requirements apply to all marriages celebrated in Ontario,
and to no marriages but those celebrated in Ontario, whe-
ther the parties to the marriage be domiciled in Ontario
or elsewhere. The legislature is, I think, dealing with the
solemnities of marriage and not with the capacity of the
parties.

(1) [19321 O.R. 601; [1932] 4 (2) [19321 O.R. 289; [1932] 2
D.LR. 288. D.LR. 349.
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It is not suggested that, according to the practice pre-
vailing in the different provinces of Canada at the time of
Confederation, the giving of such consents pursuant to the
requirements of the law, would not properly have been re-
garded as belonging to such solemnities. The province,
therefore, has power to require such consents as a condition
of the validity of the solemnization of marriages within
the province. But, it should be observed that the jurisdic-
tion of the provinece is not limited to that. The authority
with regard to the subject “ Solemnization of Marriage " is
plenary. Lord Watson, in Liquidators of the Maritime
Bank of Canada v. Receiver-General of New Brunswick
(1), said:

In so far as regards those matters which, by s. 92, are specially reserved
for provincial legislation, the legislation of each province continues to be
free from the control of the Dominion, and as supreme as it was before
the passing of the Act.

The authority of the provinces, therefore, extends not
only to prescribing such formalities as properly fall within
the matters designated by “ Solemnization of Marriage ”;
they have the power to enforce the rules laid down by pen-
alty, by attaching the consequence of invalidity, and by
attaching such consequences absolutely or conditionally.
It is within the power of a province to say that a given
requirement shall be absolute in marriages of one class of
people, while it may be dispensed with in other marriages.
This, of course, is always subject to the observation that a
province cannot, under the form of dealing with the
“solemnization of marriage,” enact legislation which, in
substance, relates to some part of the subject of “ mar-
riage ” which is not reserved to the provineces as a subject
of legislative jurisdiction.

I must not be understood as expressing the view that it
would not be competent to the Dominion, in exercise of
its authority in relation to the subject of ““marriage,” in
matters which do not fall within the subject of “ solem-
nization of marriage,” to deprive minors domiciled in Can-
ada of the capacity to marry without the consent of their
parents. No such question arises here, and it is quite un-
necessary to pass an opinion upon it. The authority of the
Dominion to impose upon intending spouses an incapacity

(1) 118921 AC. 437, at 442.
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which is made conditional on the absence of certain nomin-

- ated consents is not in question.

One principle it is essential to bear in mind, in constru-
ing the British North America Act, is that a matter which,
for one purpose and from one point of view, may fall with-
in a subject reserved to the Dominion, may, for another
purpose and from another point of view, fall within a sub-
ject reserved to the provinces; and that, when such is the
case, legislation regarding such matters, from the proper
provincial point of view, and for the proper provincial pur-
pose, will take effect in the absence of legislation in the
same field by the Dominion.

Nor is it necessary to consider whether or not the require-
ments of s. 34, which, admittedly, control the courts of On-
tario in exercising the jurisdiction thereby conferred, have
the effect of qualifying any rule of substantive law in re-
spect to the invalidity of marriages which may be estab-
lished by s. 17 (1) and s. 34. The point might be of con-
siderable practical importance, but it does not arise on this
appeal. The province unquestionably has authority (whe-
ther in relation to the Administration of Justice (s. 92
(14)), or in relation to Solemnization of Marriage (s. 92
(12)), it is needless to determine) to prescribe rules gov-
erning the courts of the province in exercising the juris-
dietion conferred upon these courts by s. 34. That power
18 vested in the province, first, because prima facie it affects
matters falling within the subject “ Solemnization of Mar-
riage,” or the subject “ Administration of Justice”; and
second, because the authority to prescribe rules governing
the courts of Ontario, in exercising the jurisdiction con-
ferred upon them by the legislature of Ontario, for giving
effect by remedial process to rules of substantive law
relating to ‘Solemnization of Marriage,” a subject
within the exclusive jurisdiction of the legislature,
could not be brought under any jurisdiction ap-
pertaining to the Dominion Parliament under any of the
enumerated heads of s. 91. For our present purpose, we
may assume that some jurisdiction is vested in the Dom-
inion in respect of remedial process touching matters with-
in “ Marriage,” and not within either “ Divorce ” or “Sol-
emnization of Marriage.” Buf, as regards process designed
to give effect to substantive rules of law competently
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enacted by a provinee, in execution of the exclusive auth-
ority belonging to it in virtue of s. 92 (12), the Dominion
would be powerless to intervene in any way with a view
" to sanctioning or controlling any jurisdiction or procedure
established for that purpose by a province. If there is no
such authority vested in the Dominion, it follows that it
must be vested in the province. ‘““Now, there can be no
doubt,” said Lord Loreburn in Attorney-General for On-
tario v. Attorney-General for Canada (1),
that under this organic instrument the powers distributed between the
Dominion on the one hand and the provinces on the other hand cover
the whole area of self-governmment within the whole area of Camada. It
would be subversive of the entire scheme and policy of the Act to assume
that any point of internal self-government was withheld from Canada.
This alone is fatal to the appeal.

Nor do I think the Dominion statute of 1930 (20 & 21
Geo. V., c. 14) affects any matter in controversy. Minors
above the age of consent (14 in males, and 12 in females)
were undoubtedly capable of contracting marriages under
the law of England as it existed on the 15th of July, 1870.
As T have already pointed out, the provisions of the legis-
lation before us do not affect this matter of capacity—a
matter which is not touched by them. They deal exclu-
sively with matters which are properly treated as comprised
within the solemnities of marriage. If the effect of the
Dominion Act is to make available the procedure of the
probate and divorce court in England for the purpose of
obtaining a declaration of invalidity on the ground that,
under the provisions of s. 17 (1) and s. 34, a marriage is
void for want of observing the formalities therein preseribed
(formalities comprised within the subject “Solemnization
of Marriage "), then, as already indicated, to that extent,
the Dominion statute is ultra vires. The Dominion, to re-
peat, has no power to prescribe such a procedure for such
a purpose, either explicitly or referentially.

But I am by no means satisfied that such is the effect of
the Act of 1930. The phrase “annulment of marriage ”
may not unreasonably be read as restricted to proceedings
impeaching a marriage on grounds other than some defect
in “solemnization ” within the meaning of s. 92 which
would vitiate ab initio the ceremony itself by force of the

(1) 119121 A.C. 571, at 581
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law of the province alone. In view of the then existing
state of Ontario law, the qualfication “in so far as it can
be made to apply in the province of Ontario,” may, per-
haps, be paraphrased “in so far as it can properly be made
to apply to that province by the Dominion legislation ” and
this consideration may afford, as Riddell J.A. thinks, a good
ground for so construing the words “ annulment of mar-
riage.” :

The appeal must be dismissed with costs.

The judgment of Rinfret, Smith and Cannon JJ. was
delivered by

SmrrH J.—The facts and secs. 17 and 34 of the Ontario
Marriage Act, R.S.0. 1927, ch. 181, are set out in the rea-
sons of my brother Lamont.

The appellant, in his statement of claim, pleads the pro-
visions of The Divorce Act (Ontario), 1930, being Statutes
of Canada, 20-21 Geo. V., ch. 14, and amendments thereto,
and the provisions of the Ontario Marriage Act; and claims,
by virtue of these Acts, a decree declaring the ceremony
of marriage celebrated between the parties null and void.

The Divorce Act referred to does not deal in any way
with the solemnization of marriage, which is a matter en-
tirely within provincial jurisdiction. It is applicable to
divorce and to the annulment of marriages where there has
been valid solemnization. A marriage validly solemnized
may, under the English law, be void or voidable on grounds
other than those giving a right to divorce. The facts estab-
lished in this case would not, under the English law, con-
stitute a ground for annulment of a validly solemnized
marriage, for the reasons stated by the learned Chief Jus-
tice of Ontario.

The question of whether or not there was a validly sol-
emnized marriage in this case depends entirely upon the
provisions of the Ontario Marriage Act. If, under the terms
of that Act, there was a valid solemnization of marriage,
the appellant’s action necessarily fails. That question turns
upon the construction to be given to the provisions of sec.
17 when read in conjunction with subsec. 2 of sec. 34, which
reads as follows:

(2) The Court shall not declare a marriage void where carnal inter
course has taken place between the parties before the ceremony.
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If this subsection is to be construed as dealing with juris-
diction without any other signification, and see. 17 is to
be regarded as alone dealing with the question of validity
and as making the marriage void under the circumstances
of this case, then we have the peculiar situation of an en-
actment making a marriage void and at the same time for-
bidding the court so to declare in an action between the
parties. It is difficult to understand what object would be
served by such prohibition.

On the other hand, if sec. 17 and this subsec. 2 are to be
read together, it may be that the proper construction is
that subsec. 2 makes an exception to the provision of sec.
17 requiring consent and making consent a condition, in
which event the marriage would be valid, notwithstanding
the provisions of see. 17. If such is the proper construc-
tion, there can be no doubt that such a provision is intra
vires because the legislature clearly has jurisdiction to pro-
vide that the stipulated consent must be had under certain
circumstances but shall not be necessary under certain other
circumstances.

It is pointed out, however, that it is not necessary in this
particular action to pass upon the question of the validity
of the marriage, because the appellant cannot succeed un-
less the marriage was void, and the court, by the statute,
is expressly prohibited, in this kind of an action, from mak-
ing any such declaration.

There seems to be no doubt that the court has no in-
herent jurisdiction to entertain an action of this kind be-
tween the parties to the marriage ceremony, and that the
jurisdiction rests entirely upon the provisions of the statute.
That being so, subsec. 2 excludes jurisdiction under the
circumstances of this case.

I am therefore refraining from expressing an opinion as
to the proper construction to be placed upon the provisions
of sec. 17 and subsec. 2 of sec. 34. I concur in the view
that in any event the court had no jurisdiction to declare
the marriage void, as prayed in the statement of claim, and

that the appeal should be dismissed. There will be no order
as to costs.
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1933 LamonT J—This is an appeal from the judgment of the

Kemz  Court of Appeal for Ontario (1) reversing a judgment of

Keen  Mr. Justice Logie (2) in favour of the appellant, in an ac-

g tion for a declaration that the form of marriage solemnized

" between the appellant and the respondent, Frances Mar-
garet Kerr (née Smith), was null and void.

The facts of the case are not in dispute. The parties first
met in April, 1930, and sexual intercourse took place be-
tween them on some four occasions. In September, 1930,
Frances Margaret Smith found herself to be pregnant and
she and some of her friends urged the appellant to marry
her. He objected, claiming that he was not the cause of
her condition. Yielding, however, to their importunities,
the appellant, on December 2nd, 1930, went through a form
of marriage with her at Hamilton, Ontario, where they
both resided. To obtain the marriage licence Frances Mar-
garet Smith made an affidavit that she was eighteen years
of age, although she was then only seventeen. When the
affidavit was made both the appellant and Miss Smith knew
that the statement therein contained as to her age was false,
and knew also that it was made for the purpose of procur-
ing the marriage licence. The ceremony was performed
without the knowledge of the parents or family of either
of the parties. No consent to the marriage was obtained
from the mother of Frances Margaret Smith as required
by section 17 of the Marriage Act (R.S.0., 1927, ch. 181).
The marriage was never consummated and the parties,
since the ceremony, have not cohabited or lived together
as man and wife.

On these facts the trial judge gave judgment for the ap-
pellant, declaring the marriage ceremony between the par-
ties to be null and void upon the ground that the consent
of the girl’s mother to the marriage (her father being dead)
had not been obtained, and that section 34 of the Act was
ultra vires of the provincial legislature.

From that judgment an appeal was taken to the Court
of Appeal by the respondent, Frances Margaret Kerr, and
by the Attorney-General for Ontario, who had been added
as a party to the action. The Court of Appeal reversed the
judgment of the trial judge, holding that section 34 was

(1) (19321 O.R. 601; [1932] 4 (2) 119321 O.R. 289; [1932] 2
D.LR. 288. DL.R. 349.
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within the competence of the provincial legislature. The
appellant now appeals to this Court and asks that the judg-
ment of the trial judge be restored.

The appeal turns upon the construction to be placed
upon sections 17 and 34 of the Marriage Act. The relevant
parts of these sections are:—

17. (1) Save in cases provided for by subsections 8 and 4 of -this
section and by section 18, where either of the parties to an intended mar-
riage, not & widower or a widow, is under the age of eighteen years, the
consent in writing of the father if living, or, if he is dead, or living apart
from the mother and child, and is not maintaining or contributing to the
support of such child, the consent in writing of the mother if living, or of
a guardian if any has been duly appointed, shall be obtained from the
father, mother or guardian before the licence is issued * * * and such
consent, shall be deemed to be a condition precedent to a valid mariage,
unless the marriage has been consummated or the parties have after the
ceremony cohabited and lived together as man and wife.

34. (1) Where a form of marriage is gone through between persons
either of whom is under the age of eighteen years without the consent of
the father, mother or guardian of such person, when such comsent is re-
quired by the provisions of this Aet, * * * puch form of marriage
shall be void and the Supreme Court shall have jurisdiction and power

-0 entertain an action by the person who was ai the time of the cere-
mony under the age of eighteen years, to declare and adjudge that a valid
marriage was mot effected or entered into, and shall so declare and ad-
judge if it is made to appear that the marriage has not been consummated
and that such persons have not, after the ceremony, cohabited and lived
together as man and wife, and that the action is brought before the per~
son bringing it has abtained the age of nineteen years.

(2) The Court shall not declare a marriage void where camnal inter-
course has taken place between the parties before the ceremony.

The contention of the appellant is:—

1. That section 17 (1) is competent provincial legisla~
tion in so far as it requires the consent of the parents or
guardians of a contracting party—not a widower or a widow
—to an intended marriage before the issue of the licence if
the party is under the age of eighteen years, and also in so
far as it enacts that such consent shall be a condition pre-
cedent to a valid marriage.

2. That section 34 is ulira wvires of the provincial legis-
lature, ag it is legislation on the subject of marriage and
divorce which, by section 91 (26) of the British North
America Act, 1867, is exclusively assigned to the Dominion
Parliament.

3. That, as the consent required by section 17 (1) was not

obtained, and as section 34 is ultra vires, the marriage
75328—3
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should be held null and void by virtue of The Divorce Act
(Ontario), 1930, enacted by the Dominion Parliament.

By the British North America Act, 1867, the power to
make laws respecting marriage and its solemnization was
distributed between the Dominion Parliament and the pro-
vinecial legislatures. To the Dominion was assigned the
exclusive legislative jurisdiction over the subject of Mar-
riage and Divoree (section 91 (26)); while to the provinces
was given the exclusive legislative jurisdiction over the
solemnization of marriage in the provinces (section 92
(12)). The solemnization of marriage might readily have
been included within the general description of “ Marriage
and Divorce,” but it seemed wise to the framers of our con-
stitutional Act to carve out of the field which marriage and
divorce would otherwise have covered, a small but distinet
and essential part designated ‘“ The Solemnization of Mar-
riage in the Province ” and give the provincial legislatures
the exclusive right to make laws in respect thereof. KEach
legislative body is supreme within its own sphere and the
question we have to determine is, does the impeached legis-
lation (s. 34) fall within any one of the subjects exclusively
assigned to the provincial legislatures?

Since the decision of the Privy Council in In re Refer-
ence Concerning Marriage (1), it has been settled law that
the exclusive power of the provincial legislatures to make
laws relating to the solemnization of marriage in the prov-
ince operates by way of exception to the powers conferred
upon the Dominion Parliament as regards marriage, by
section 91 (26), and enables the provincial legislatures to
enact conditions as to the solemnization which may affect
the validity of the contract.

Solemnization of marriage within the meaning of section
92 includes not only the essential ceremony by which the
marriage is effected, but also parental consent where such
consent is required by law. In Sottomayor v. DeBarros
(2) Cotton, L. J., says:—

It only remains to consider the case of Simonin v. Mallac (3). The
objection to the validity of the marriage in that case, which was solem-

nized in England, was the want of consent of parents required by the law
of France, but mot under the circumstances by that of this country. In

(1) [1912] A.C. 880. (2) (1877) 3 Prob. Div. 1, at 7.
(3) (1860) 2 Sw. & Tr. 67,
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our opinion, this consent must be considered a part of the ceremony of
roarriage, and not & matter affecting the persomal capacity of the parties
to contract mearriage.

The provincial legislature is, therefore, competent by apt
legislation to make the preliminaries, leading up to the mar-
riage ceremony, conditions precedent to the solemnization
of the marriage. From this it follows, in my opinion, that
the legislature is also competent to declare that in the event
of these conditions precedent not being complied with no
valid marriage has taken place.

Section 17, however, does not make consent a condition
precedent to a valid marriage in every case where a con-
tracting party is under the age of eighteen years. The
legislation does not apply to cases coming within subsec-
tions 3 and 4 of this section, nor where the contracting party
is a widow or widower, nor does it apply where the mar-
riage has been consummated, or the parties have, after the
ceremony, cohabited and lived together as man and wife.

Then are subsections 1 and 2 of section 34 competent
provincial legislation?

It will be observed that subsection 1 deals, not with mar-
riage, but with a “form of marriage,” which indeed is all
that the performing of the ceremony can be where no valid
marriage takes place.

Section 34 (1) declares that if the consent, required by
section 17, has not been obtained “ such form of marriage
shall be void.”

The object of these two sections is, I think, clear. By
them the legislature was endeavouring:

1. To provide that a failure to furnish the consent to an
intended marriage, required by section 17 in case of a con-
tracting party thereto under the age of eighteen years who
has gone through a form of marriage, would in certain cases
have the effect of preventing a valid marriage from taking
place, and '

2. To bestow on the Supreme Court of Ontario jurisdic-
tion to entertain an action and to declare and adjudge that
the going through of such a form of marriage, under the

circumstances, would not constitute a valid marriage.
75328—3%
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This jurisdiction was bestowed on the court only in those
cases in which the conditions preseribed by the statute had
been complied with. That is to say where:

1. The action is brought by a contracting party who at
the time of the ceremony was under the age of eighteen
years, and who brought the action before he or she reached
the age of nineteen years.

2. It is made to appear that the marriage had not been
consummated and that such persons have not, after the
ceremony, cohabited and lived together as man and wife.

The onus of establishing each of these requisites is on the
person bringing the action and if the onus is not discharged
the court has no jurisdiction to declare that a valid mar-
riage has not taken place.

Apart, therefore, from enacting that the furnishing of
the consent should be a condition precedent to a valid mar-
riage and that when a form of marriage had been gone
through without such consent being obtained such form
should be null and void—which it is not disputed is within
the competence of the legislature—the whole enactment in
these two sections concerns the bestowal of jurisdiction on
the Supreme Court of Ontario to try an action and make
a declaration that there has been no valid marriage in cer-
tain cases and under certain conditions, and the withhold-
ing of such jurisdiction in others, particularly subsection 2
where the Act expressly states that the court should not
declare a marriage void where carnal intercourse has taken
place between the parties before the ceremony. Is it with-
in the competence of the legislature to give jurisdiction to
the court in some cases and withhold or deny it in others?

In the case of a marriage void by the law of the place
where it was celebrated, on account of lack of essential for-
malities, a declaration that it is invalid has been described
as “ merely a judicial ascertainment of facts.” It ascertains
but does not change the status of the parties. If that is so,
and I think it is, it is difficult to see why the legislature
should not be competent to invest the courts with juris-
diction to ascertain a fact. The jurisdiction of the Supreme
Court of Ontario is statutory. Without this enactment the
court would have no jurisdietion to declare null and -void
the going through of a form of marriage.
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In my opinion the bestowing upon the court jurisdiction
to entertain an action to make a finding of fact thereon
and to make a declaration in accordance with that fact, is
clearly within the competence of the legislature under sec-
tion 92 (14) which, subject to section 101 of the Act, as-
signs to the legislature the exclusive power to make laws
respecting the “ Administration of Justice in the Province,
including the Constitution, Maintenance and Organiza-
tion of Provincial Courts, both of Civil and of Criminal
Jurisdiction, and including Procedure in Civil Matters in
those Courts.” This includes the power to define the juris-
diction of the courts as well as the jurisdiction of the judges
who constitute the same. (In re County Courts of British
Columbia (1)). It also includes the power to enlarge, alter
or diminish such jurisdiction. (Regina v. Levinger (2)).

If we examine sections 91 and 92 it will be seen, speaking
generally, that the power to legislate in respect of practice
and procedure (adjective law) has been exclusively as-
signed to the provincial legislatures except so far as relates
to divorce and criminal law, subject, of course, to s. 101 of
the Act; that in matters relating to the subjects over which
exclusive legislative jurisdiction has been, by section 91,
assigned to the Dominion Parliament, whenever it was in-
tended that Parliament should also legislate as to the prac-
tice and procedure to be adopted, an express statement to
that effect is found in section 91. In this case I have no
doubt that the provincial legislature had full power, under
section 92 (14), to enact the impeached legislation.

It was also contended that the marriage should be an-
nulled on the ground that the marriage licence was ob-
tained by the false affidavit of the respondent, Frances Mar-
garet Kerr, as to her age. A similar contention was made
in Plummer v. Plummer (3). In that action, although the
notice or declaration required by the Acts contained state-
ments false to the knowledge of both parties, it was held
that a marriage by licence was not to be invalidated by
reason of a false statement in the notice. The same prin-
ciple, in my opinion, applies here.

The appeal should therefore be dismissed.

(1) (1891) 21 Can. S.C.R., 446. (2) (1892) 22 Oni. R. 690.
(3) [1917]1 P. 163.
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Crocker J.—I regret that I cannot agree with my
brethren upon the question of the constitutionality of the
provisoes of sec. 34 of the Ontario Marriage Act as it stood
in that statute at the time of the commencement and trial
of this action.

The impugned section deals with two distinet subjects.
The first part concerns the requirement of the consent of a
parent or guardian to the marriage of a person under the
age of 18 years and unqualifiedly enacts that a form of mar-
riage gone through by such a person without such consent
shall be void. The remainder of the section deals entirely
with the jurisdiction of the Supreme Court to pronounce a
decree of annulment in the case of such a marriage. It
purports to empower the court to entertain an action for
annulment only by the person who was at the time of the
marriage ceremony under the age of 18 years, and then to
adjudge that a valid marriage was not effected or entered
into only “if it is made to appear that the marriage has
not been consummated and that such persons have not, after
the ceremony, cohabited and lived together as man and
wife, and that the action is brought before the person bring-
ing it has attained the age of nineteen years.” It then, by
subsec. 2, expressly prohibits the court from declaring a
marriage void where carnal intercourse has taken place be-
tween the parties before the ceremony.

The consent of a parent or gnardian of the person under
the age of 18 years, concerning, as it intrinsically does, the
subject matter of the solemnization of marriage (See Sotto-
mayor v. De Barros (1), unmistakably falls under sec. 92
(12) of the British North America Act, and is a subject
respecting which the legislature by that section is given
exclusive capacity to legislate, by way of exception to the
exclusive legislative authority which sec. 91 (26) vests in
the Parliament of Canada in relation to all other matters
pertaining to the larger subject of Marriage and Divorce.

The report of the Judicial Committee of the Privy
Council on the Canadian Marriage Reference of 1912 (2)
distinetly laid down the principle that sec. 92 (12) enables
the provincial legislature “to enact conditions as to sol-
emnization which may affect the validity of the contract ”

(1) (1877) 3 Prob. Div. 1. (2) 119121 A.C. 880.



S.CR.] SUPREME COURT OF CANADA

of marriage. I have no doubt that in accordance with the
principle of this decision, this exclusive legislative auth-
ority in the provincial legislature comprises not only the
power to declare void a marriage for want of the required
consent of a parent or guardian in the case of a marriage
solemnized between persons, one of whom is under the age
of 18 years, but the power to confer upon the Supreme
Court jurisdiction to pronounce a decree of nullity for want
of such consent in such case, or for any other reason which
in reality pertains to the subject matter of the solemniza-~
tion of marriage.

I find it impossible, however, to assent to the view that
the conditions preseribed by the provisoes in sec. 34 as con-
ditions, not as to the validity or invalidity of the marriage
ceremony, but as conditions to the right of the court to
pronounce a decree of nullity in the case of such a mar-
riage, are conditions which do pertain in any way to the
subject matter of the solemnization of marriage. The
manifest intent, and the real pith and substance of these
provisoes, is to prevent the Supreme Court from declaring
void any marriage ceremony for want of the required con-
sent of a parent or guardian of a person under the age of
18 years, except at the instance of the party to the mar-
riage ceremony who was under the prescribed age at the
time of the performance of that eeremony; and, even where
an action for annulment is brought by such party, to pro-
hibit the court from granting such a decree if, after the
ceremony, there has been consummation and cohabitation
as husband and wife between the parties; or if the plaintiff
has failed to bring his or her action for such annulment be-
fore attaining the age of 19 years; or, further, if the parties
to the marriage have had carnal intercourse before the per-
formance of the ceremony. The provisoes prescribe con-
ditions which, whether they do or do not themselves strictly
affect the validity of the marriage contract, make a judicial
declaration or judgment of annulment impossible in such a
case. They are an absolute bar to such a decree, and in
reality dispense with the requirement of a parent’s or
guardian’s consent to the solemnization of the marriage
ceremony, which the statute has previously enacted as a
condition of validity, making, as they do, the neglect or
laches of the party under age to bring his or her action for
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1933 annulment before attaining the age of 19 years, or carnal
Kmr  intercourse between the parties, either before or.after the
Kep InarTiage ceremony, conclusive, so far as the court is con-
* ——  cerned, of a valid marriage relationship quite irrespective of
CrocketJ. the required consent of parent or guardian or of the solem-
nization of the marriage ceremony at all. None of these
conditions pertain to any of the requisite preliminaries or
formalities of the marriage ceremony. They treat of mat-
ters which are wholly extraneous thereto, i.e., the conduet
of the parties before and after the ceremony. Consumma-~
tion and cohabitation as husband and wife are, no doubt,
the natural consequences of a marriage ceremony, but
obviously, whether consummation or subsequent cohabita-
tion take place or not, could not conceivably affect the right
of any person, possessing the requisite governmental auth-
ority for the purpose, to solemnize or perform the cere-
mony, or even the right or capacity of the parties them-
selves to have it solemnized; neither could the neglect or
laches of either party to bring an action for annulment be-
fore attaining the age of 19 years. In my opinion, they go
entirely beyond the subject matter of the solemnization of
marriage and consequently invade the exclusive legislative
authority of the Dominion Parliament in relation to all
other matters pertaining to the larger subject of Marriage

and Divorce.

That “Solemnization of Marriage in the Province ” does
not comprehend the whole subjeet of marriage, as used in
sec. 91 (26), and connotes only a limited division of the
larger field of the whole relationship of marriage, is self-
evident. The report of the Judicial Committee on the
Marriage Reference case of 1912 (1), already referred to,
as well as the argument of counsel who combatted the legis-
lative power of the Parliament of Canada to enact the pro-
posed Marriage Bill, then under review, clearly demon-
strates that there is a broad distinetion between marriage
and the solemnization of marriage, and that there are many
conditions which may affect the validity of the contract of
marriage which do not touch the subject of the solemniza-
tion of marriage. All that that case decided was that the
jurisdietion of the Dominion Parliament does not, on the

(1) [1912] A.C. 880.
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true construction of secs. 91 and 92, cover the whole field
of validity, and that the provincial legislatures had the
exclusive capacity to determine by whom the marriage
ceremony might be performed and to make the officiation
of the proper person a condition of the validity of the mar-
riage—a condition which, unlike any of those now in ques-
tion, manifestly and inherently concerns the solemnization
of the ceremony of marriage. The plain implication of
the decision is that all matters respecting Marriage and
Divoree, which do not strictly concern the subject matter
of the Solemnization of Marriage, lie exclusively within the
legislative capacity of the Dominion Parliament, whether
they be dealt with as grounds or conditions of annulment
or as discretionary or absolute bars to the granting by any
court of decrees of annulment.

It seems to me that if it is now to be held that the pro-
vincial legislatures can validly impose any such restric-
tions as are here in question upon the right of the Supreme
or any other provincial ecourt to grant decrees of annul-
ment for want of the requisite consent of a parent or
guardian to the solemnization of a marriage ceremony,
they may quite as logically impose any other imaginable
restrictions, not only as conditions to the granting of such
decrees, but as conditions to the validity of a marriage, and
thus exhaust and effectively control the whole field of
validity. If they can prescribe the fact of no previous car-
nal intercourse having taken place between the parties
to the solemnization of a marriage ceremony, either as a
condition of the validity of the marriage or as a condition
of the power of the court to grant a decree of annulment,
why may they not likewise, for instance, prescribe the con-
dition that the parties be not related by consanguinity or
that there is no impotence upon the part of either as fur-
ther conditions of validity or of the jurisdiction of the
court to pronounce a decree of annulment in such a case?

In the Province of New Brunswick, the legislature, long
before confederation, constituted a Court of Divorce and
Matrimonial Causes which, by virtue of sec. 129 of the
British North America Act, still exists, for the determina-
tion of all matters and questions touching and concerning
marriage and contracts of marriage, and divorce, as well
from the bond of matrimony as divorce and separation

Cra;t J.
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1988 from bed and board, and alimony. The statute establish-
Kme Ing this court prescribes as the only causes for divorce from
Kawn  the bond of matrimony and of dissolving and annulling
Crogos s marriage frigidity or impotence, adultery and consanguin-
—__"" ity within the prohibited degrees. Whether consanguinity
and impotence are regarded as grounds of divorce from the

bond of matrimony or as grounds of annulment, I venture

to think that neither is a matter which concerns Solemniza-

tion of Marriage within the contemplation of sec. 92 (12)

of the British North America Act, and that, since that Act

came into operation, only the Parliament of Canada could
validly legislate with respect to them, either as grounds -

of divorce or as grounds of annulment. The provincial
legislatures may enact conditions as to solemnization which

may affect validity, but such conditions must not go be-

yond those matters which in reality pertain either to the

act or ceremony of solemnization itself or to the prelimin-

ary steps leading thereto. They cannot, by annexing to a
condition which does thus concern the solemnization of
marriage, such as the consent of a parent or guardian of

one under age, further conditions, which do not themselves
pertain to solemnization, but have to do with the capacity

of the parties and their conduct as well after as before the
performance of the marriage ceremony, as conditions either

of validity of the ceremony or of the rights of the parties

to obtain judicial declarations of annulment, trench upon

that field which the British North America Act has exclu-

sively reserved for the Parliament of Canada, viz: Mar-

riage and Divorce, except the Solemnization of Marriage.

Sueh further conditions, as I have indicated, either con-

cern or they do not concern the subject matter of the sol-
emnization of marriage. If they are to be regarded as con-
cerning that subject matter, the words ‘“ marriage and”

in enumeration 26 of the classes of subjects with respect to

which sec. 91 of the British North America Act provides

that the Parliament of Canada may exclusively make laws,

would, in my opinion, be rendered meaningless and of no

effect, and the provincial legislatures enabled to occupy the

entire field of validity of marriage, for, as I have already
endeavoured to point out, there would be no condition

which they could not enact as a prerequisite of the valid
solemnization of a marriage, whether such condition con-



3.CR.] SUPREME COURT OF CANADA

cerned the capacity of the parties or not. “Solemnization
of marriage in the province,” as enumerated in sec. 92 (12),
would not operate “by way of exception” to the powers
conferred on the Parliament of Canada by sec. 91 (26) to
make laws in relation to ‘“ marriage and divorce,” as held
by the Judicial Committee on the Reference of 1912 (1),
but by way of a complete abrogation of those powers, in so
far as “ marriage ” is concerned.

For these reasons I think the enactment that a marriage
ceremony solemnized between persons, one of whom is
under the age of 18 years, without the congent of a parent
or guardian of such person, shall be void, is valid as touch-
ing a matter which directly pertains to the solemnization
of the marriage ceremony, and that it is severable from the
rest of the section, which deals with another distinet sub-
ject, viz: the conditions upon which the Supreme Court
may exercise its jurisdiction to pronounce decrees of annul-
ment; and that the rest of that section is ultra vires of the
provincial legislature. The use of the conjunction “and”
and of the definite article “ the ” before the words “ person
who was at the time of the ceremony under the age of
eighteen years” does not, I think, render the substantive
enactment disseverable from the jurisdictional enactment,
any more than if the two were contained in separate sec-
tions. There is certainly nothing in the jurisdietional
clauses which limits or in any way alters the effect of the
substantive enactment, while subsee. 2 absolutely prohibits
the court from declaring “a marriage void ” where carnal
knowledge has taken place between the parties before the
ceremony. The whole of the jurisdictional enactment could
be deleted from the section without affecting the substan-
tive enactment in any manner.

The question remains as to whether, apart from the pro-
visions of sec. 34, the Supreme Court of Ontario possessed
the jurisdiction to declare such a marriage void for want of
the consent of a parent or guardian of the party who was
at the time of the ceremony under the prescribed age. The
section itself purports to give the court jurisdiction only
under the conditions stated, which do not exist in the
present case, notwithstanding that it has previously and

(1) 119121 A.C. 880.
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unqualifiedly enacted that every and any form of marriage
gone through between persons, one of whom is under the
age of 18 years, without the required consent, shall be void.

If T am right in the view that the unqualified nullifica-
tion enactment for want of the consent of a parent or
guardian of the party to the marriage who was under the
age of 18 years is valid and severable from the rest of the
section, and the rest of the section wultra vires, it follows
that it is or was at the time of the commencement and trial
of the action enacted as substantive law in the Province
of Ontario that the solemnization of such a marriage cere-
mony without the required consent was absolutely void.
But where, apart from the enactments of sec. 34, does the
Supreme Court of Ontario derive its authority to pronounce
a decree of annulment?

It is argued that The Divorce Act (Ontario), enacted by

. the Dominion Parliament in 1930, conferred the necessary

jurisdiction. This Act reads as follows:—

1, The law of England as to the dissolution of marriage and as to the
annulment of marriage, as that law existed on the fifteenth day of July,
1870, in go far as it can be made to apply in the province of Ontario,
and in so far as it has mot been repealed, as to the province, by any
Act of the Parliament of the United Kingdom or by any Act of the
Parliament of Canada or by this Act, and as altered, varied, modified or
affected, as to the province, by any such Act, shall be in force in the
provinee of Ontario.

2. The Supreme Court of Ontario shall have jurisdiction for all
purposes of this Act.

By the law of England a marriage was not on the date
mentioned void for want of consent of a parent or guardian
of a person under the age of 18 years nor has it since been
so enacted. In any event the law of Ontario, in so far as
it was validly enacted in relation to the solemnization of
marriage, would not be affected thereby. In relation to
any conditions affecting the validity of marriage or the an-
nulment of marriage other than conditions as to solemniza-
tion the law of England, in my opinion, would apply, by
virtue of the Dominion Act. The conferring of jurisdiction
upon the Supreme Court of Ontario by sec. 2 of the Dom-
inion Act “ for all purposes of this Act’’ does not therefore,
I think, cover any jurisdiction to grant a decree of annul-
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ment for any cause which the provincial legislature has
validly declared as a cause of annulment in exercise of its
exclusive legislative authority upon the subject matter of
the solemnization of marriage.

It is contended also that the Supreme Court, apart from
the provisions of sec. 34 of the provincial Marriage Act,
possessed inherent jurisdiction as His Majesty’s Supreme
Court of Judicature for the Province, without any express
authorization, to apply and give judicial effect to any sub-
stantive law competently enacted by the provincial legis-
lature, such as the enactment now in question, unquali-
fiedly declaring void any marriage ceremony gone through
by a person under the age of 18 years without the consent
of a parent or guardian of such person. I confess that I
have felt considerable doubt upon this question in view
of the judgment of the Judicial Committee of the Privy
Council in Board v. Board (1), an Alberta case involving
the jurisdiction of the Supreme Court of that Province, in
which the substantive law enacted by the English Matri-
monial Causes Act, 1857, had been introduced, to give effect
to that law in the absence of any specific statutory author-
ity to try matrimonial causes. After anxious consideration
of the reasons for that decision, as stated by Viscount Hal-
dane, and of the reasons for judgment of the Court of Ap-
peal of Ontario in Vamuvakidis v. Kirkoff (2), in which the
history of the several courts, established in Upper Canada
and in the Province of Ontario, which were finally “con-
solidated ” as the Supreme Court of Ontario in 1881, and
their jurisdiction, were exhaustively considered in the light
of the reasons for the decision in Board v. Board (3), I
have reached the conclusion, though not without some
difficulty, that it cannot be presumed in the case of the
Supreme Court of Ontario, that it possessed inherent auth-
ority to entertain a suit for the declaration of nullity of
marriage, and that no statutory authority existed whereby
the learned trial judge could validly adjudge, as he did,
that a valid marriage was not effected between the parties
in this case.

(1) 119191 AC. 956. (2) (1929) 64 Ont. L.R., 585.
(3) [19191 AC. 956.
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For this reason, though of opinion that the provisoes of
sec. 34 of the Ontario Marriage Act, as they stood in 1930,
were ultra vires of the Provincial Legislature, T agree that
the appeal should be dismissed.

Appeal dismissed.

Solicitors for the appellant: Walsh & Evans.

Solicitors for the respondent Mrs. Kerr: McClemont &
McClemont.

Solicitor for the respondent The Attorney-General for On-
tario: E. Bayly.

BALDWIN INTERNATIONAL RADIO ]
COMPANY OF CANADA, LIMITED | APPELLANT;
(DEFENDANT) . ..ovvniiinnennans ans, J
AND

WESTERN ELECTRIC COMPANY,]
INCORPORATED, ano NORTHERN
ELECTRIC COMPANY, LIMITED
(PLAINTIFFS) .......covvvvnnn. eens J

} RESPONDENTS.

ON APPEAL FROM THE EXCHEQUER COURT OF CANADA

Patent—V alidity—Infringement—Subject matter—Combination—Anticipa-
tion—Claims of Specification (sufficiency of)—Patent Act, R.S.C. 1927,
c. 150, s. 14.

The judgment of Maclean J., President of the Exchequer Court of Canada,
[1933] Ex. C.R. 13, holding that the plaintiffs’ patent for a certain
“improvement in acoustic devices” (of the type commonly known
as loud speakers) was valid and had been infringed by defendant, was
affirmed; the court holding against the defendant’s contentions that
there was lack of subject matter, that there was anticipation, no in-
fringement, and (a ground not urged in the Exchequer Court) that the
two claims of the specification which plaintiffs relied on were insuffi-
cient and failed to meet the requirements of s. 14 (¢) of the Patent Act
(R.S.C. 1927, c. 150) because they did not distinguish between what
was already old and what the applicant for patent “regarded as new”
in the invention claimed.

To decide an objection grounded upon anticipation, one must look at
the description in the specification, so as to ascertain what the inven-
tion really is. The claims may add light to it, but they are not meant
for that purpose, and their object is mainly to define the extent of
the monopoly to which protection is granted. The deseription in the
present patent clearly showed that the invention consisted in a

Present;—Duff CJ. and Rinfret, Lamont, Smith and Hughes JJ.
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certain combination, not a mere aggregation or a juxtaposition of
known contrivances, but a group of co-acting parts achieving a com-
bined result, which satisfies the definition of a combination for the
purposes of the patent law. In such case, it matters not whether
some or all of the elements were old and already known in the art
as separate entities; the only point (on the question of anticipation)
is whether the actual combination was new.

The claims relied on by plaintiffs (and atiacked as aforesaid) must be
read with reference to the entire specification; and it was sufficient
if it appeared from the claims so read what the applicant regarded
as his invention; and, so read, the claims left no doubt of the exact
nature of the invention claimed as new; and there existed no difficulty
in ascertaining and defining what were the exact parts of the new
combination and what the monopoly covered. Where the combina-
tion itself is the only thing regarded and described as the invention,
the fact that the claiming clause does not distinguish old from new
is not a ground for objection (British United Shoe Machinery Co.
Lid. v. A. Fussell & Sons Lid., 25 RP.C. 631, and other cases cited;
Patent Act, s. 14, considered). It is only if the applicant desires to
claim invention for a subordinate element per se that it is necessary
for him to claim the element separately.

APPEAL by the defendant from the judgment of
Maclean J., President of the Exchequer Court of Canada
(1), holding that, as between the parties to the action,
claims 4 and 9 of the letters patent of the plaintiffs No.
287,240, dated February 12, 1929, for new and useful im-
provements in acoustic devices, were valid and had been
infringed by the defendant. The material facts of the
case are sufficiently stated in the judgment now reported.
The appeal to this Court was dismissed with costs.

E. G. Gowling and D. K. MacTavish for the appellant.

O. M. Biggar, K.C., R. 8. Smart, K.C., and M. B. Gordon
for the respondents.

The judgment of the court was delivered by

Rin¥rEr J.—The respondents are the owners of Cana-
dian Letters Patent No. 287240 granting them the exclusive
right and privilege of making, constructing, using and vend-
ing to others a certain “ improvement in acoustic devices ”.
They brought this action for the infringement of their rights
by the appellants. ,

In the Exchequer Court of Canada (1), the respondents
succeeded and were held entitled to the relief claimed by
them, together with their costs of the action.

(1) [1933]1 Ex. C.R. 13.
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The appellants now appeal and renew before this Court
three of the objections which were unsuccessful in the trial
court, to wit: Invalidity of Letters Patent on two grounds
—absence of subject-matter, and anticipation; and denial
that there was infringement on their part. A new ground
not urged before the Exchequer Court is that the claims
of the specification relied on by the respondents are
insufficient and fail to meet the requirements of section
14 (c) of the Patent Act, because they do not distinguish
between what was already old and what the -patentee
“regards as new” in the invention therein claimed by him.

We will examine each of the appellants’ several objec-
tions in the order in which they have been presented to
us. Before we do so, however, it will be convenient to
say a word of the device which forms the subject of the
patent in suit.

The “ acoustic device ” covered by the patent is of the
type familiarly known as a loud speaker. Its function is
to reproduce sound, including musical notes and the human
voice. It is known that sound, as heard by the human ear,
congists of the vibration of the air. Sound waves are
sequences of alternate compressions and expansions of the
air in immediate contact with the ear. The object of the
sound reproducer is therefore to catch the vibrations caused
by the instruments or voices, translate them into electrical
or mechanical impulses and transmit therr back into sound
waves at the other end of the receiver, or, in the case of
loud speakers, bring them to the human ear in amplified
form. For that purpose, both electrical and mechanical
devices have been adopted. Here, we are concerned with
an electrical device.

The respondent’s device is described in the patent as

follows:

In accordance with a preferred embodiment of the invention, a piston
diaphragm is provided to radiate into a sound chamber having a plug
secured therein which decreases the area of a portion of the sound pass-
age therethrough. The diaphragm and plug are so shaped and arranged
that converging sound passages are formed thereby extending from the
centre of the diaphragm and from its peripheral portion to a common
sound passage. The cross sectional areas of the converging sound pass~
ages preferably increase as the common sound passage is approached and
these areas are such, moreover, that the air displayed by the diaphragm
flows from each of the converging sound passages into the common sound
passage with substantially the same velocity. The meeting point of the
converging sound passages is effectually the throat of the horn since the
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volume of the sound passage beyond this point is not appreciably affected
by the displacement of the diaphragm. Extending from this throat portion
to the mouth of the horn, it is preferable to have the cross-sectional ares
of the sound passage such that the area of the wave front of the trans-
mitted sound progressively increases exponentially with respect to the
distance travelled.

This description is immediately followed in the patent
by the statement that

The invention may be readily understood by referring to the accom-
panying drawing in conjunction with the following detailed deseription.
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The drawing is a sectional view of a loud spesking receiver employ- Rinfret J.

ing the feature of the present invention. An electromagnet having a
hollow annular core 10, a winding 11, and annular pole pieces 12 and 13
provides a magnetic field in which the coil 14 is positioned. The top
portion 15 of the magnetic core 10 is detachable to permit the assembling
of the winding 11 on the core structure and is secured to the lower portion
of the core by the screws 16. The diaphragm to which the coil 14 is
attached comprises a stiff, dish-shaped, piston portion 17, a flexible corru-
gated portion 18 and a flat portion 19 which is clamped between the
housing structure 20 and the upper portion 15 of the core structure. The
diaphragm is separated from the portion 15 of the magnetic structure and
the housing 20 by the clamping rings 21 and is held in a clamped position
by screws (not shown) which pass through the flanged portion of the
housing 20, washers 21 and the flat portion 19 of the diaphragm and which
are threaded into the upper portion 15 of the magnetic structure. The
light rigid coil 14 is connected to the stiff, piston portion 17 of the dia-
phragm, which is also made of light material, by means of a strip 30 of
stiffened fabric material such as oiled silk coated with bakelite or shellac,
or a strip of thin, lightweight metal. When assembled the coil 14 is
positioned approximately equi-distantly from the pole pieces 12 and 13.
The ends of the conductor of which the coil 14 is wound may be brought
out in any suitable manner to the serews 31 and 32 which are electrically
connected to the terminals 33 and 34 respectively. The housing structure
20 is connected to a suitable sound projector such as the exponentially
tapered horn 26.

The metallic plug 23 in the form of a spherical meter is secured to
the housing 20 by the projecting lugs 24 and the screws 25, thus forming
converging sound passages which extend from the centre of the diaphragm
and from its peripheral portion to a common annular sound passage,
formed between the plug 23 and the housing 20. There are preferably
three projecting lugs on the plug equally spaced about its periphery,
although a greater or lesser number of lugs may be used if desired. The
radius of the plug 28 is slightly smaller than that of the adjacent surface
of the dish-shaped portion 17 of the diaphragm and the housing structure
is likewise suitably shaped so that the cross-sectional areas of the sound
passages formed between these surfaces progressively increase from the
centre of the diaphragm and from its peripheral portion toward the
common sound passage. The cross sectional areas of these sound pass-
ages, moreover, are such that the air displaced from each of the con-
verging passages flows into the common sound passage at substantially
the game velocity. The meeting point between the converging sound pass-
ages and the common sound passage is effectively the throat portion of
the sound projector since the volume of the sound passage beyond this
point is not affected appreciably by the displacement of the diaphragm.

'75328—4



98

1933

Sy
Barpwin
INTER~
NATIONAL
Ranio Co.
oF CANADA
Lrp.
v,
‘WESTERN
RIC
Co. Inc.
et al.

Rinfret J.

SUPREME COURT OF CANADA [1934

We have in the above the material part of the “ detailed
deseription .

Every sound, as shown by the record, has two basic
elements: pitch, which is due to the number or frequency
of the vibrations per second in the air; loudness or inten-
sity, which is due to the amplitude of the vibrations. But,
of course, each sound has a different tone quality which is
determined by the presence of what are called “ over-
tones” or “harmonics”. The fundamental waves pro-
duce the pure notes. The overtones are the number of
additional sound waves superimposed on the fundamental
wave and which give the characteristic note of a given
instrument, or the characteristic sound of the human
voice. The frequency range, including fundamentals and
overtones, is said to be from 25 for the lowest note to
20,000 vibrations per second for the highest note; but the
useful range of pitch audibility is stated to extend from
about 50 to about 9,000 per second.

The problem faced by the inventor, with the develop-
ment of the talking moving picture, was the design of an
instrument capable of reproducing sound covering the high
range of pitch audibility so as to transmit to the human
ear the exact characteristic of each instrument, or of each
individual voice, and with sufficient loudness or intensity
that it could be heard in all parts of the largest auditor-
iums. Such are the difficulties which the patent in suit
claims to have solved satisfactorily.

The invention, so it was stated, was
to receive or transmit sound with high and substantially uniform efficiency
over a wide frequency range * * * to improve the transmission char-
acteristics of loud speaking receivers at the upper portion of the sound
frequency range * * * By inserting the plug into the sound chamber
the frequency response characteristic of the loud speaker (was) improved
to such an extent that the point of low radiation is moved up to a

frequency of about 14,000 cycles per second and the efficiency of the loud
speaker is practically uniform up to a frequency above 5,000 cycles.

This leads us to a consideration of the appellants’ objec-
tions, first, that the patent lacks subject matter or, which
is the same thing, that there was no invention in the
respondents’ device; and, second, that the device was
anticipated in the prior art.

Whether there is invention in a new thing (art, pro-
cess, machine, manufacture or composition of matter) is a
question of fact “for the judgment of whatever tribunal
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has the duty of deciding”. (Ref. Lord Moulton’s dictum
quoted by Terrell on Patents, 7th ed., p. 71). The evi-
dence shows that, generally speaking, at the time of the
invention, there were at least two main difficulties to over-
come: a large range of frequencies could not be reproduced
at all and, within their limited range, the several apparatus

were unequal in their reproduction of the intensity of

sound. The receivers on the market were entirely deficient
in the higher frequencies, under which most of the im-
portant overtones lay, and there was lack of naturalness in
the sound produced, so that the individual characteristics
of the voice or of the instrument could not be satisfactorily
identified, all the components of the sound failing to pass
in their proper intensity. Moreover, the sound output in
certain frequencies often became unduly enhanced, with
resulting abnormal loudness or distortion of the sound com-
monly known in the art as “ blasting ”. As a consequence,
the fidelity of the reproduction was imperfect and inade-
quate.

Bearing in mind the enormous extension of the moving
picture business, it is easy to understand how important it
was to increase the capacity of the apparatus in translating
the range frequency and the amplitude of the sound waves
and to improve the tone quality so as to make the repro-
duction satisfactory from the viewpoint of the practical
purposes for which it was intended. We would gather from
the evidence that many a skilled craftsman was at work
endeavouring to overcome the difficulties and some hun-
dreds of patents were taken out with regard to all sorts
of diaphragms, driving mechanisms and sound boxes with
the object of solving the problem.

Wente, the inventor of the respondents’ deviee, produced
an ingenious article, of which the utility is conceded, and
which brought a markedly superior result. It increased
the frequency range capable of reproduction; its transmis-
sion was louder and more even; it improved the accuracy
of the tone quality and did away with distortion or
“blasting ”. It met with ready adoption and quickly
went into wide commercial use.

We agree with the learned President that there is no
lack of subject-matter in the patent in suit. We also agree
with him with regard to the objection founded on the
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prior art. It is not possible to base anticipation on the
evidence adduced by the appellants.

wamonay~” In order to decide an objection grounded upon anticipa-
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tion, one must look at the description in the specification,
50 as to ascertain what the invention really is. The claims
may add light to it, but they are not meant for that pur-
pose, and their object is mainly to define the extent of the
monopoly to which protection is granted. It may be that
a patentee has discovered and described & new thing for
which he made no claim, in which case he will have no
“exclusive property and privilege”, but obviously his
patent may not be displaced upon the ground of prior
knowledge or use by others, -

The description in this patent is set out in an earlier
part of the judgment. It clearly shows that the invention
consists in a combination. It is a combination of four
elements: a diaphragm, a sound chamber, a plug and means
for driving or actuating the diaphragm. The diaphragm is
described as comprising “a stiff, dish-shaped, piston por-
tion, a flexible corrugated portion and a fiat portion which
is clamped between the housing structure and the upper
portion of the core structure”. The sound chamber has
the plug secured therein so as to decrease the cross-
sectional areas of the sound passages therethrough. The
plug is so shaped as to conform with the concavity of the
dish-shaped diaphragm, the radius of the plug being slightly
smaller and so arranged as to form with the diaphragm
converging sound passages extending from the centre of
the diaphragm and from its peripheral portion to a common
sound passage, which is effectually the throat of the horn.
(N.B. It is common ground that the Lorn, although an
obvious adjunct of the apparatus and although referred to
in the specification, is not an element of the patented com-
bination). The driving or actuating means, throughout
the “detailed description ”, are referred to as a coil and
they are shown as such on the drawing. The specification
states that “ the light rigid coil ” is attached or connected
to the stiff piston portion of the diaphragm and that, when
agsembled, it is positioned approximately at equal distance
from the pole pieces of the electromagnet.

The invention lies in the particular combination so
described: the combination of a diaphragm of a particular
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defined form actuated from the periphery of its rigid por-
tion by a defined type of driving mechanism (the dynamic
type) and used with a special type of sound chamber having
in it a plug of a particular description. This is not, as was
urged by counsel for the appellants, a mere aggregation or
a juxtaposition of known contrivances. We have here a
group of co-acting parts achieving a combined result or, as
was said in British United Shoe Machinery Company Ltd.
v. A. Fussell & Sons Ltd. (1), “a collocation of inter-
communicating parts so as to arrive at (what may be
called) a simple and not a complex result ”. That satis-
fies the definition of a combination for the purposes of the
patent law.

Having read the specification as describing a combina-
tion, it matters not whether, as contended by counsel for
the appellants, the plug or the diaphragm or the coil driver
or the sound chamber are old and were already known in
the art as separate entities. On this branch of the case,
viz.: anticipation, the only point is whether the actual
.combination is new. In the light of the evidence given at
the trial, it appears that the particular diaphragm, the
particular air chamber with the plug were never before
used together in the way described; and it may be stated
with certainty that not a single patent was referred to
which anticipated the combination of elements constituting
Wente’s invention. It is idle to repeat that anticipation
is not established by what the learned President so justly
qualified the “imaginary assemblage” of separate ele-
ments gathered from glosses selected here and there in
several and distinet anterior specifications. None of the
prior patents relied on conveyed the same knowledge or
gave information equal, in practical utility, to that given
by the respondents’ patent. The result is that the objec-
tion based on anticipation was rightly dismissed by the
Exchequer Court. .

The designer of the appellants’ device, in the course of
his testimony, made some reference to a demonstration in
Dr. Lee de Forest’s studio, in New York City, in February
or March, 1926. On that occasion, he was shown an appa-
ratus in the nature of a dynamic cone speaker and, as he
thought, reproducing sounds in a very satisfactory way.

(1) (1908) 25 R.P.C. 631, at 657.
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In the same testimony a mere mention is made of another
apparatus, the Panetrope R.C.A. 104, a performance of
which was witnessed by him in a large auditorium in Salt
Lake City in the year 1925. These were introduced in the
evidence apparently to show that, at the time of Wente’s
invention, there were other types of loud speakers on the
market suitable for talking moving picture equipment. The
evidence was addressed neither to the issue of subject-
matter, nor to that of anticipation. It may be that it
might have been developed. As it stands in the record,
it is entirely inconclusive. It gives no information what-
ever on the structure or on the operation of the apparatus
and it is quite impossible to ask the court to make a find-
ing on that kind of evidence.

We have so far reached the conclusion that the patent in
suit, read as a patent for a combination, has subject-matter
and utility and that it had not been anticipated. Before
proceeding to consider the issue of infringement, it will be
more convenient to examine the new point urged in this
court by the appellants to the effect that the claims are
insufficient and that the specification does not fulfill the
requirements of section 14 of the Patent Act (c. 150 of
R.S.C. 1927).

At the outset of the trial in the Exchequer Court, counsel
for the respondents declared that they would rely only on
claims 4 and 9 of the patent. Counsel for the appellants

' accepted this situation, so that the trial proceeded on the

basis of the respondents’ declaration, and it was limited to
the question of the merits or demerits of the two claims in
question. No evidence, no argument was addressed to the
other claims; and the validity of the patent as a whole,
upon the ground of insufficiency of the claims, was not put
in issue. We think, therefore, the discussion must be re-
stricted to claims 4 and 9. Here is the full wording of the
two claims in dispute:

Claim 4:

An acoustic device comprising a piston diaphragm having a flexible
peripheral portion and a substantially dish-shaped central portion, means
for driving said diaphragm at the periphery of its central portion, a horn,
a sound chamber between said diaphragm and said born, a plug in said
sound chamber for decreasing the cross-sectional area of a portion of the
sound passage therethrough.
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Claim 9:

An acoustic device comprising a diaphragm having a dish-shaped
portion and a flexible portion, & coil attached to said dish-shaped portion
for driving said diaphragm, and means juxtaposed to one face of said
diaphragm for directing sound waves from the centre of the diaphragm
outwardly and from the outer edge of said diaphragm inwardly to an
annular passage, the face of said means conforming substantially to the
face of the diaphragm juxtaposed thereto.

The objection made by the appellants is that these claims
do not distinguish what is new from what was known or
used before. There is no doubt it was at one time the rule
in Great Britain that the claiming clause must clearly dis-
tinguish that which was old from that which was new;
although it may yet be a question whether the rule applied
to patents other than process patents or patents for im-
provements of a known article and whether it was ever
meant to apply to a patent covering a combination as such.
The old rule, however, has been considerably modified and
the new doectrine found expression, amongst others, in Hals-
bury, “ Laws of England ”, vis. Patents & Inventions, sec.
340, at p. 162. In that section, we find the following:

It may be expedient or even necessary to mention in the claiming
clause of the specification something which, though not the invention it-
self nor per se proper subject-matter of letters patent, helps to explain
the invention. If the claiming clause is drafted so as to claim this thing
per se, the patent is clearly bad, for it claims something which is not
the invention. * * * (But) upon the authorities it is now established
that if the claiming eclause does in fact claim the invention and does not
claim anything that is old per se, the patent is not avoided because in the
claiming clause that which is old is not distinguished from that which
is new.

It will be sufficient for our purpose in that connection
to refer to the judgment of the Court of Appeal, in Eng-
land, in the case of British United Shoe Machinery Com-
peny Ld. v. A. Fussell & Sons Ld. (1). In that case, the
inventor had applied for a new combination described in
the specification and which claimed the whole combination
as new. The objection was made that the claiming clause
did not distinguish the old from the new. The earlier cases
were considered and distinguished, and Harrison v. Anders-
ton Foundry Co. (2) was followed. Moulton L.J. said that
it was not a good objection to a claim for a combination that
the patentee had not distinguished old from new; that,
apart from the duty of a patentee to delimit his invention,

(1) (1908) 25 R.P.C. 631. (2) (1876) 1 App. Cas. 574.
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there is now no such duty on his part. He referred to a
passage in Harrison v. Anderston Foundry Co. (1). The
passage is illuminative on the point we are now discussing:

The first is an objection said to be founded upon the case of Fozwell
v. Bostock (2), decided by the late Lord Westbury when Lord Chancellor.
It is said to have been determined in that case that where there is a
patent for a combination there must be a discovery, or explanation of the
novelty, and the specification must show what is the novelty, and what
the merit of the invention. I cannot think that, as applied to a patent
for a combination, this is, or was meant to be, the effect of the decision
in Foxwell v. Bostock (2). If there is a patent for a eombination, the
combination itself is, ex necessitate, the novelty; and the combination is
also the merit, if it be a merit, which remains to be proved by evidence.
So also with regard to the discrimination between what is new and what
is old. If it is clear that the claim is for a combination, and nothing but
a combination, there is no infringement unless the whole combination is
used, and it is in that way immaterial whether any o1 which of the parts
are new. If, indeed, it were left open on the specification to the patentee
to claim, not merely the combination of all the parts as a whole, but
also certain subordinate or subsidiary parts of the combination, on the
ground that such subordinate and subsidiary parts are new and material,
as it was held a patentee might do in Lister v. Leather (3), then it
might be necessary to see that the patentee had carefully distinguished
those subordinate or subsidiary parts, and had not left it 4n dubio what
claim to parts, in addition to the claim for combination, he meant to
assert. The second objection to the first claim in the present case was
founded on the doctrine of Lister v. Leather (3). In the present case,
however, no question of this kind appears to me to arise. The patentees
claim, as I have said, for a combination under their first claim, calling it
“the construction and arrangements of the parts of mechanism herein dis-
tinguished generally ”.

- And, after having made the quotation, Lord Fletcher

Moulton adds (4):

Therefore what Lord Cairns said was,—If what you have claimed,
and the monopoly which you have obtained, is for a combination, that
combination is the novelty, and you have no obligation beyond accurately
defining it. In my opinion that is the law as it now stands.

Lord Justice Buckley expressed the same view, and his
judgment was that where a patentee claims what is sub-
stantially a new combination, he need not discriminate and
identify that part of his combination which is new. He
said (5):

The combination is the novelty, and to sufficiently describe the com-

bination is sufficient to describe the novelty; but if the combination
is not new, which is the case first put by Lord Selborne in Moore v.

(1) (1876) 1 App. Cas. 574, at (2) (1864) 4 DeG. J. & S. 298.
577-578. (3) (1858) 8 El & Bl. 1004.
(4) 25 R.P.C. at 656. (3) 25 RP.C. at 657.
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Bennett (1), so that there cannot be a valid patent for a combination, *

then even though the patentee misdescribes it as a new combination,
which by hypothesis it is not, the novelty must be in the subordinate
integer. Fozwell v. Bostock (2) then applies. To describe it as a new
combination is, in such a case, to misdescribe it. The invention in such
a case is the improvement upon a particular part of an old combination,
and the part must be identified by the patentee.

We do not think that section 14 of the Patent Act pre-
seribes any different rule. The section requires that:

The specification shall

(a) correctly and fully describe the invention and its operation or
use as contemplated by the inventor;

(b) set forth clearly the various steps in a process, or the method
of construeting, making or compounding, a machine, manufacture,
or composition of matter;

(¢) end with a claim or claims stating distinctly the things or com-
binations which the applicant regards as rew and in which he
claims an exclusive property and privilege.

What is required, therefore, under our law, is that the
applicant should give a full and correct description of the
invention and its operation or use. If the invention is a
new process, he should set forth clearly the various steps
in the process; if a machine, manufacture, or composition
of matter, the specification should explain the method of
constructing, making or compounding the same. Then, in
every patent, the claim or claims must state distinetly what
the applicant regards as new and in which he claims an
exclusive property and privilege. If the invention be a
new thing, or the improvement of a thing, he must so state;
but where the invention consists merely in the new com-
bination of old elements or devices, such combination is
sufficiently described if the elements or devices of which it is

composed are all named and their mode of operation given -

and the new and useful result to be accomplished pointed
out (Compare: Bates v. Coe (3)). It is only if the appli-
cant desires to claim invention for a subordinate element
per se that it is necessary for him to claim the element
separately, if he wishes to secure in it an exclusive property
and privilege.

In the present case, we have already indicated the reasons
why we thought the patent ought to be construed as a
patent for a combination, and nothing mcre. We are deal-
ing with a meritorious invention; and the respondents are

(1) (1834) 1 R.P.C. 129. (2) (1864) 4 DeG. J. & S. 298.
(3) (1878) 98 US. 31.
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entitled to have their claims interpreted “ by a mind will-
ing to understand, not by a mind desirous of misunder-
standing ” (Lister v. Norton (1)). Claims 4 and 9 must
be read with reference to the entire specification; and it is
sufficient if it appears from the claims so read what the
patentee regards as his invention. See Fletcher Moulton on
Patents, 1913 ed., p. 87; Terrell on Patents, 7th ed., p. 121.
Here, the combination itself is the only thing which Wente
regarded as his invention. He correctly and fully described
it in the description part of the specification. He indi-
cated the method of constructing and making the new com-
bination in the detailed description and in the accompanying
drawing which forms an essential part of the patent; and,
upon a fair construction of claims 4 and 9 construed with
reference to the entire specification, there can be no doubt,
in our view, of the exact nature of the invention which he
claimed as new; and there exists no difficulty in ascertaining
and defining what are the exact parts of his new combination
and what his monopoly covers. It should be added that,
had we come to the conclusion that the specification and
drawing contain more or less than was necessary for obtain-
ing the end for which they purported to be made, there was
not the slightest suggestion that such omission or addi-
tion had been wilfully made for the purpose of misleading
(Patent Act, s. 31).

The attack made by the appellants upon the patent of
the respondents having failed, the only remaining point is
that of infringement; and, in regard to it, we find no diffi-
culty in following the finding made by the Exchequer Court.
The appellants’ device is substantially the same as the re-
spondents’ device. The diaphragm in one is dished in the
opposite direction to the way it is dished in the other; but
obviously the appellants cannot escape infringement upon
such a flimsy pretence. There is a hole in the middle of the
plug designed for the appellants’ apparatus; but this slight
difference is more apparent than real. In effect, as the evi-
dence shows, the difference has no bearing on the nature of
the device or in the method of its operation. The trial
judge found, and the evidence establishes, we think, that

the

(1) (1886) 3 R.P.C. 197 at 203.
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response curves of the defendants’ device, taken according to standard
practice, indicate that the sound intensity for the different frequencies are
practically the same with the hole free, or with the hole plugged. The
hole does not seem to have any practical effect in so far as results are
concerned.

All the characteristics of Wente’s patent are incorporated
in the appellants’ device and we are unable to agree with
the appellants that the central aperture in the plug saves
them from infringement of Wente’s invention. The scien-
tific fact is that both plugs (aperture or no aperture) were
put there substantially for the same function and their per-
formance is practically identical. We have therefore two
devices based upon the same principles, composed of the
same elements, and producing no results materially different.
In those circumstances, we must come to the conclusion that
one is a mere imitation of the other and that therefore
the respondents’ patent has been infringed (Collette v.
Lasnier (1)).

For the above reasons, the appeal will be dismissed with

costs. Appeal dismissed with costs.

Solicitors for the appellant: Henderson, Herridge & Gow-
ling.
Solicitors for the respondents: Smart & Biggar.

IN THE MATTER OF THE WORKMEN’S COMPENSATION ACT
(NEW BRUNSWICK, 1932, c. 36).

GRACE BETTS axp GRETA GAL-I

LANT ..o )|
AND

THE WORKMEN’S COMPENSATION

BOARD ........ ...

'ON APPEAL FROM THE SUPREME COURT OF NEW BRUNSWICK,
APPEAL DIVISION

APPELLANTS;

} RESPONDENT.

Workmen's compensation—New Brunswick Act, 1932, c. 36, ss. 7, 8 (1),
2 (m)—" Mining "— Mine rescue work”— Accident arising out of
and in the course of his employment.”

The appellants’ husbands, miners in the employ of M. Co. lost their
lives when they went down a disused mine shaft on M. Co.’s property
in an attempt to rescue fellow employees who were overcome by gas

* PregeNT:—Duff CJ. and Rinfret, Smith, Crocket and Hughes JJ.
(1) (1886) 13 Can. S.CR. 563.
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in' attempting to rescue children who while playing had gone into
the shaft and been overcome by gas. The Workmen’s Compensation
Board disallowed appellants’ claims for compensation under the Work-
men’s Compensation Act, NB. 1932 c. 36, and its decision was
affirmed by the Appeal Division of the Supreme Court of New
Brunswick (6 M.PR. 120).

70N Boagrp, Held: “ Mine rescue work,” included (by s. 2 (m)) under the term

“ Mining ” in the Act, should not be construed as applying only to
the occurrence of a peril which places in jeopardy the lives of miners
in a mine which is in actual operation. There is no warrant for
limiting the meaning of the words so as to exclude rescue in & mine
shaft in which actual operations have ceased or been suspended, if
circumstances arise to create a peril there; or so as to apply only
to the rescue of miners.

“Employment” in s. 7 of the Act is not to be restricted to the actual

particular work the workman is engaged to do. An accident is one
“arising out of and in the course of his employment,” within the
meaning of s. 7, which arises out of and in the course of anything
the workman does which is reasonably incidental to such work. Also,
a workman may be impliedly authorized in an emergency to do
something which does not fall within the scope of his ordinary duties
under his contract of service (Culpeck v. Orient Steam Nav. Co.,
15 BW.C.C. 187, at 189, and other cases cited). This principle, in
its application, is not limited to emergencies in which the employer’s
property is involved. It applies to any emergency in which the in-
terests of the employer are in any manner involved. The scope of
employment, as indicated in the contract of service, may be impliedly
enlarged by the occurrence of an emergency, and without any inter-
vention on the part of the employer, and, if the employment is thus
enlarged, anything which the workman does in such an emergency
is to be deemed quite as much a part of his employment as if it
were comprehended in the contract of service itself.

The Act should not be narrowly construed against workmen, but should

be given a large and liberal construction in their interest (Gibbs v.
Great Western Ry. Co., 12 QB.D. 208, at 211, cited).

In the present case, the vital question was, not whether the descending

into the mine shaft was a duty which the appellants’ husbands’ con-
tracts of service as coal miners imposed upon them, but whether, in
going to and participating in the work of rescue which the mine
manager had undertaken at the shaft, they were doing something
which they were, expressly or impliedly, authorized to do. ‘This
question demanded consideration of the entire evidence regarding the
employing company’s responsibility for the condition of the idle shaft
and the presence in it of noxious gas as well as its responsibility for
the protection of that shaft as a source of danger, the giving of the
alarm, the mine manager’s participation in the work of rescue, his
bringing employees to the scene of peril, and especially his directions
a9 to summoning other employees from the neighbouring shafts. The
question as to the appellants’ husbands going to and participating in
the rescue in consequence of orders or directions expressly given by
the mine manager was entirely one of fact, upon which the Board had
not made, and this Court was (under said Act) precluded from
making, a finding. As the Board had misconstrued provisions of the
Act and (in consequence) had ignored evidence that should have been
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considered, the ease should be sent back to it for reconsideration in 1933
the light of this Court’s holdings as to. the true construction of s. 7

of the Act. Burrs Anp

GALLANT

APPEAL from the judgment of the Appeal Division of  Tas
the Supreme Court of New Brunswick (1), dismissing (by Vgg;ﬁg‘;ﬁ
a majority) the present appellants’ appeals from a decision Tion Boago.
of the Workmen’s Compensation Board of New Brunswick =~
disallowing (by a majority) the appellants’ claims for
compensation under the Workmen’s Compensation Act,
Statutes of New Brunswick, 1932, c. 36, which claims were
made by reason of the deaths, on July 28, 1932, of the
appellants’ husbands, who were miners in the employ of
the Miramichi Lumber Co. Ltd. at Minto, New Brunswick,
and who met their deaths while attempting to rescue two
fellow employees who had been overcome by gas after
entering a disused mine shaft on the said company’s
property in an attempt to rescue some children who had,
while playing, entered the mine shaft and been overcome
by gas.

The material facts of the case (as found by the Board)
and the questions in issue on the appeal are sufficiently
stated in the judgment now reported and are indicated in
the above headnote.

Special leave to appeal to this Court was granted by the
Appeal Division of the Supreme Court of New Brunswick.

The appeal was allowed with costs in this Court and in
the Appeal Division, and the case sent back to the Board
for reconsideration in the light of what, this Court held
to be the true construction of s. 7 of the Act.

W. H. Harrison, K.C., for the appellants.
N. B. Tennant for the respondent.

The judgment of the court was delivered bv

Crocker J.—This is an appeal from the judgment of
the Appeal Division of the Supreme Court of New Bruns-
wick (1) dismissing the appeal of the appellants from a
decision of the New Brunswick Workmen’s Compensation
Board, disallowing their claims for compensation under the
provisions of the Workmen’s Compensation Act of that
province for the deaths of their husbands.

(1) (1933) 6 M.P.R. 120.
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There was a division of opinion both in the Board and
in the Appeal Division. The majority decision of the
Board was that of the Chairman, Mr. Sinclair, and Mr.
Steeves (though the latter was not present at the exam-
ination of the witnesses), with Mr. Doucet, the third mem-
ber, dissenting, while the majority decision in the Appeal
Court was that of Grimmer and Baxter, JJ., with Hazen,

C.J., dissenting.

The Act allows an appeal from a decision of the Board
only on a question as to its jurisdiction or on a question
of law.

That the decision of the Board was primarily grounded
upon the Chairman’s view of the legal effect of the
material provisions of the statute under which the com-
pensation was claimed is conclusively shewn by a perusal
of the written reasons which the Chairman has given for
the Board’s decision. He first says that the evidence
seems “to be quite clear and uncontradicted,” and sum-
marizes it in the following exceedingly brief statement of
facts:

Some children were playing on the property of the Miramichi Lumber
Company at Minto. Apparently four «of them attempted to climb down
the ladder of an abandoned mine and on reaching the bottom were over-
come by gas.

The alarm was given sometime between 11.30 or 12.00 o’clock a.m.,
when the miners of the working pits were at dinner. Immediately a num-
ber of miners went to their rescue. A Mr. Tooke and Mr. Bauer were
the first two to go down the disused shaft to rescue the children. They
were both overcome by gas, then a Mr. Betts and a Mr. Gallant went down
to help. Mr. Gallant got to the bottom of the pit and was overcome
by the gas and did not survive. Mr. Betts attempted to climb out of the
pit, but before he got to the top, fell and was killed; there can be no
doubt he was killed by the fall which was caused by his being overcome
by the gas.

He immediately proceeds:—

To bring these claims, it must be shown that the deaths of Betts
and Gallant were occasioned by an accident which arose out of and during
the course of their employment.

Under the definition of “ Mining,” Mine Rescue is to be included
as Mining, and the question at once arises, are the circumstances as set
forth by the evidence “ Mine Rescue”.

It seems to me that before this question can be answered in the
affirmative, certain conditions must be shown to have existed:

1. There must be a mine in actual operation.
2. There must have occurred some accident or happening that placed
the lives of the miners in the mine in jeopardy.
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If those conditions existed and miners who were not working at the 1933

place where the accident happened went to the rescue of the imperilled Berrs AND

miners and lost their lives, then their dependents would be entitled to ‘Garraxny

compensation under the terms of the Workmen’s Compensation Act. v.

s . . . Tre
In this case, however, these conditions did not exist, the pit or shaft WORKMEN'S

where the accident happened had been asbandoned for a number of years. CompENsA-
The children who entered the abandoned pit had no right there, and the TION BoamD.
first man (men) who entered the shaft (no doubt referring to Bauer and Cr;(;ﬁ?t J
Tooke) did so, not to rescue miners, but the children, and did so of :
their own volition prompted simply by their humane desire to try and

save these lives. If they had lost their lives as the result of their humane

efforts, I do not see how this could come under “ Mine Rescue,” nor

how the industry of Mining could be called upon to assume the cost

of compensating their dependents.

The fact that Betts and Gallant may have gone to the rescue of
their fellow workmen who had gone to the rescue of the children does
not, to my mind, strengthen the cases for their dependents, consequently,
I am forced to the coneclusion that the deaths of Mr. Betts and Mr. Gallant
were not caused by an accident arising out of and during the course of
their employment, nor can the occurrences in any way be classed as
“ Mine Rescue”.

The question as to the emergency to which the mis-
fortune was primarily due being an accident within the
meaning of the Act was not considered by the Board, nor
was it considered or even so much as raised by counsel
before the Court of Appeal, though Mr. Tennant now raises
it on this appeal. Upon this question we have no doubt
that the deaths of the applicants’ husbands must be con-
sidered as accidental within the meaning of the governing
section of the Act.

It will be observed that, while the Chairman finds that
Tooke and Bauer entered the shaft to rescue the children
of their own volition, prompted simply by their humane
desire to save these lives, he makes no such finding in the
case of Betts and Gallant, but simply states that the fact
that they may have gone to the rescue of their fellow-
workmen, who had gone to the rescue of the children, did
not strengthen the cases for their dependents, and that,
consequently, he was forced to the conclusion stated.

There can be no doubt that the Chairman construed
“mine rescue” as applying only to the occurrence of a
peril which places in jeopardy the lives of miners in a
mine which is in actual operation, and held that for that
reason Betts and Gallant could not be considered as en-
gaged in “ mine rescue work ”’ at the time of their deaths.
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The only other reason suggested for the finding that the
deaths of the deceased men were not caused by accident
arising out of and in the course of their employment is
that Tooke and Bauer, who entered the shaft before them,
did so of their own volition, prompted simply by their
humane desire to rescue the children, and that the fact
that Betts and Gallant went down to rescue them, even
though they were fellow-workmen, makes no difference.
This is plainly itself a pure question of law, quite as much
so as the question of the legal effect of the words “ mine
rescue ”. .

As to the question of the Board’s construction of the
words “ mine rescue ”, it should first be stated that these
words appear only in the interpretation section of the Act,
2 (m). This reads simply: “‘Mining’ includes mine res-
cue work.” S 3 (1) specifies the industries to which Part I
of the Act, including s. 7, the governing section which gives
the right to compensation, applies. S. 3 (1) begins: “ This
part shall apply to employers and workmen in or about the
industries of lumbering, mining,” ete., etc., and ends with
the words: “and any employment incidental thereto or
immediately connected therewith ”, ie., incidental to or
immediately connected with any one of the industries
named. S. 2 (m) was not in the original Act.

Whatever effect the specific inclusion of “mine rescue
work ” in 8. 3(1) may have, we are of opinion that there
is nothing to warrant the limitation which the Board has
placed on these words. In the absence of any definition
in the statute itself they must be given their popular and
ordinary meaning in relation to the industry of mining, as
all other words and expressions in the Act, not specifically
defined, mugt be construed in the same sense, ie., in the
sense in which they would be generally understood in the
lay, as distinguished from the purely professional mind.
See Fenton v. Thorley (1); and T'rim Joint District School
Board v. Kelly (2). Whether viewed, however, in the
popular and ordinary, or in a technical, sense—if they
could in any way be said to have any technical meaning—
we cannot see how they can properly be taken to exclude
rescue in a mine shaft, in which actual operations have

(1) [19031 A.C. 443. (2) 119141 A.C. 667.
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ceased or been suspended, if circumstances arise to create
a peril there, or to apply only to the rescue of miners.

The Board, however, has not only found that Betts and
Gallant were not engaged in mine rescue work within the
meaning of the Act when they lost their lives, but that
their deaths were “not caused by an accident arising out
of and during the course of their employment ”, and this
is really the decisive question. Ordinarily such a finding
is a mixed question of law and fact, involving not only a
conelusion upon the legal effect of the words contained in
the phrase as it appears in the material section of the
statute, but a consideration of the evidence adduced in
support of the claim in question. Where, however, it in-
volves no question as to the facts upon which it is based
the question is entirely one of law. See Sparey v. Bath
Rural District Council (1).

As appears from what has already been stated, the only
fact found by the Board which bears upon this question,
apart from the fact of the shaft in which the fatalities
occurred being an abandoned mine, is that Bauer and
Tooke, the first men to enter the shaft, did so of their
own volition, prompted simply by their humane desire to
try and save these lives. Whether the statement that
“the fact that Betts and Gallant may have gone to the
rescue of their fellow workmen who had gone to the rescue
of the children does not, to my mind, strengthen the cases
for their dependents” implies that Betts and Gallant were
also prompted simply by their humane desire to try and
save the lives of their fellow workmen, and that this con-
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sideration also formed part of the basis of the Board’s -

finding, it is evident from what has already been said that
the finding is primarily based on the Board’s construction
of the meaning of the words “ caused by accident arising
out of and in the course of his employment ”, as contained
in 8. 7 of the Act, and that the finding cannot be supported
on appeal if the construction which the Board has placed
upon those words is erroneous. This is the vital point
with which we are now concerned.

As the meaning of any phrase in a statute cannot be
truly ascertained without looking at it closely in the con-
text in which it is used and in the light of all other pro-

(1) (1931) 48 TL.R. 87.
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o

Bé'm‘sum should be fully set forth. It is as follows:—
ALLANT
v When personal injury or death is caused to a workman by accident

THE arising out of and in the course of his employment in any industry within

Vggf{’gﬁgﬁ the scope of this Part (Part I), compensation shall be paid to such work-
r1oN Boagp, man or his dependents * * * unless such injury was, in the opinion of

-— the Board, intentionally caused by such workman, or was wholly or prin-
CrocketJ. cipally due to intoxication or serious and wilful misconduct on the part
h— of the workman, or to a fortuitous event unconnected with the industry
in which the workman was employed.
The only other provision in the statute, material to the
question, besides s. 2(m) and those which I have above
quoted from s. 3(1), is that of s. 2(v), which is that
“‘workman’ includes a person who has entered into or
works under a contract of service or apprenticeship, written
or oral, express or implied ",

It is to be borne in mind, therefore, in the first place,
that s. 7 and s. 3(1) with the words “ mine rescue work ”
incorporated in it are to be read together, so that the con-
cluding words of s. 3(1) “and any employment inciden-
tal thereto or immediately connected therewith ” are to
be deemed as being embodied in s. 7. This, I think, points
directly against any intention to narrowly restrict the
word “employment ”, as used in 8. 7, to the workman’s
ordinary work as designated in his contract of service.

It may well be that the word “ employment” in s. 7
might prima facie point to employment as fixed by the
contract of service, but that it was not intended to restrict
it to that alone would appear to be conclusively indicated
by the language of the proviso “ unless such injury * * *
was wholly or principally due * * * to a fortuitous event
unconnected with the industry in which the workman was
employed.” The last quoted words themselves imply that
there may be an injury arising out of and in the course of
a workman’s employment within the meaning of the first
part of the section, which is, not wholly or principally due,
but in part due, to a sudden emergency, which may be out-
side the scope of a workman’s ordinary work but connected
with the industry in which he is employed; otherwise why
except from the provisions of the preceding clause a for-
tuitous event “unconnected ” with that industry? It is
clear beyond all question that, so far as concerns the for-
tuitous event to which the injury claimed for may be in
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part due, it is not the particular workman’s particular work
with which it must be connected, but “the industry in
which the workman was employed ”.

No such provisions as these are contained in the Imperial
Workmen’s Compensation Act, and yet it has been laid
down by the courts again and again that the words “ aris-
ing out of and in the course of the employment ”, as they
appear in the governing section of that Act, embrace, not
only an injury to a workman which arises out of and in
the course of the particular work indicated by his contract
of employment, but any injury which arises out of or in
the course of anything the workman does which is reason-
ably incidental to such work.

To Limit “employment” to the actual, particular work
the workman is engaged to do, in this case, would be to
limit it to the actual work of mining coal. Baxter, J., in
his very exhaustive opinion in fact says: “ The work which
all these men were employed to do was to mine coal ”, but
he adds: “The orders, express or implied, of the employer
must be in relation to that occupation or the things inci-
dent to it,” thereby fully recognizing the principle that not
only the usual work of the workman is to be regarded but
anything he may do which is incidental thereto. That
learned Judge also quoted the dictum of Lord Atkinson in
St. Helen’s Colliery Co. v. Hewitson (1), regarding the test
which the latter said he had been rash enough to suggest,
viz:

that a workman is acting in the course of his employment when he is
engaged “in doing something he was employed to do,” or what is, in
other and, I think, better words, in effect the same thing—namely, when
he is doing something in discharge of a duty to his employer, directly
or indirectly imposed upon him by his contract of service.

With all deference, I venture to think that the learned
Judge of the Appeal Division laid too much stress upon
this dictum, and attached to it a narrower meaning than
Lord Atkinson himself intended. The very illustrations the
latter gives in the next following paragraph seem to me
to shew that when he spoke of “duty” he had no thought
of restricting its application to something the workman
was actually obliged to do by his contract of service. “ For
instance ”, he says,

(1) [1924]1 A.C. 59.
7532853
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1933 haymakers in & meadow on a very hot da,yl are, I think, doing a thing

BETT. s. "AND in the course of their employment if they go for a short time to get
Garrany S0me cool water to drink to enable them to continue the work they are

. bound to do, and without which they could not do that work, and work-
. Tur men are doing something in the course of their employment when they
Vgg;ﬁllfgf cease working for the moment and sit down on their employer’s premises

10 BOARD, to eat food to enable them to continue their labours.
Crocker . Workmen stopping work for the moment and going to get
—  some cool water to drink or sitting down on their em-
ployer’s premises to eat food cannot surely be said to be
doing something in discharge of a duty to their employer
either directly or indirectly imposed upon them by their
contract of service, if the word “ duty ” is to be read in
its strict literal sense; yet Lord Atkinson himself gives
these very instances as instances of cases which would fall

within the terms of his test.

There are numerous cases under the Imperial Workmen’s
Compensation Act, as well ag under the Imperial Employ-
ers’ Liability Act, which the Workmen’s Compensation Act
replaced, which shew that such statutes should not be
narrowly construed against workmen, but that on the con-
trary they should be given a large and liberal interpretation
in their interest. In @ibbs v. Great Western Ry. Co. (1),
a case under the Imperial Employers’ Liability Act (1880),
Brett, M.R., used these words:

This Act of Parliament having been passed for the benefit of work-
men, I think it is the duty of the court not to construe it strictly as
against workmen, but in furtherance of the benefit which it was intended
by Parliament should be given to them, and therefore as largely as reason

enables one to construe it in their favour and for the furtherance of the
object of the Act.

Few instances furnish any better illustration of this prin-
ciple than those given by Lord Atkinson of his own sug-
gested test of the meaning of the words “ arising out of
and in the course of their employment ”. Suggested tests
are, no doubt, often most useful as aids in solving the
question involved, but the truth is, as Lord Dunedin put
it, in Trim Joint District School Board v. Kelly (2), already
cited, and referring to his own remarks in Plumb v. Cobden
Flour Mills Co. (3), in which latter Lord Atkinson as well
as Viscount Haldane, L.C., and Lord Kinnear concurred,
“ the ultimate criterion must always be found in the words

(1) (1884) 12 Q.B.D. 208, (2) 119141 A.C. 667.
(3) [1914] AC. 62.
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of the Act itself, and not in tests, explanations, or defini-
tions given by judges, however eminent ”, or, as Viscount
Haldane in the same case said: “ Having regard to the
conflict which exists between judicial opinions expressed
in some of the decided cases, the only safe guide appears
to me to be the language of the Act of Parliament itself.”

It goes almost without saying that it would be quite
impossible for any one to devise any test which would
apply to all of the many and differing cases which are con-
stantly arising under Workmen’s Compensation Acts.

Mr. Justice Baxter, however, quotes in part a dictum
from the opinion of Lord Macmillan in Sparey v. Bath
Rural District Council (1), which seems to me to define
in the clearest possible way the real issue which the
Compensation Board had to consider in the case at bar,
namely :— '

The question is whether the workman when he was injured was in
his capacity as an employee doing something referable to his employ-

ment or was in his capacity as a citizen doing something independent
of his employment.

This helpful dictum, however, does not attempt to define
the scope of the word “employment”, but the sentence
immediately preceding it, with equal clearness, sheds valu-
able light upon the question of employment also. In this
he says:— .

The place where an accident occurs to a workman is not the deter-
mining element in deciding whether it occurred in the course of the

employment, though it may be a very important element, for the course

of employment is not a matter of physical locality but of legal relation-
ship.

There is no suggestion in the whole dictum of either nar-
rowing or enlarging the meaning of the words “ course
of employment ” as they stand in the statute. As to this,
he points out, it is a question purely of legal relationship,
dependent on considerations of various and differing facts
and circumstances. The locus of the accident may be one,
but it alone is not necessarily conclusive one way or the
other. What the learned Lord says as to place, would
obviously similarly apply as to time or any other fact
bearing on the question of the scope of the workman’s
employment, such, for example, in the case of an attempted
rescue, whether the person sought to be rescued was a fellow
workman or a stranger to the employment in which he was
engaged.
(1) (1931) 48 T.L.R. 87, at 91.
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Lozs In this view and having regard to the special provisions
Berrsanp Of the New Brunswick Act already discussed, I cannot for
G“;)I_ANT my part appreciate upon what logical ground the word

WormeN’s “ employment ”; as used in this Act, can be said to be
CoursNss Jimited to the particular work described in his contract
Crocket . of service.

— That a workman may be impliedly authorized in an
emergency to do something which does not fall within
the scope of his ordinary duties under his contract of ser-
vice must now, I think, be taken to be a settled rule of
law. As Secrutton, L.J., said in Culpeck v. Orient Steam
Nawigation Co. (1):

There have been many cases where the servant of the employer has
done something quite outside his ordinary duties, but has done that
something in his master’s interests, as, for instance, in the case of a fire,
or of a thief stealing ship’s stores. There have been many cases where
the action of the servant has been justified by the general duty of pro-
tecting his master’s interests in an emergency, although he has embarked
on work which he had not been specifically engaged to do.

See particularly Rees v. Thomas (2); London & Edin-
burgh Shipping Co. v. Brown (3); and Poland v. Parr (4).

Baxter, J., suggests that this principle applies only to
emergencies in which the employer’s property is involved.
With every respect, I think that the principle is not so
limited, and that it applies to any emergenecy in which
the interests of the employer are in any manner involved.
No consideration of property was involved either in Culpeck
v. Orient Steam Navigation Co. (5) or in London & Edin-
burgh Shipping Co. v. Brown (6). The latter case was
the case of a stevedore, entirely of his own volition and on
his own suggestion, leaving his work on the quay, where
he was employed, and going into the hold of a vessel where
his work did not require him to go, for the purpose of
rescuing a workman, engaged with another crew of men
employed by the same employer, who had been overcome
by noxious gas in the bottom of the hold. As in the case
at bar, Brown was himself overcome and lost his own life.
Why should the rule be limited simply to emergencies in
which only property interests are involved? Surely an

(1) (1922) 15 BW.C.C. 187, at (4) [1927] 1 X.B. 236.

189. (5) (1922) 15 B.W.C.C. 187.
(2) [1899]1 1 Q.B. 1015. (6) (1905) 7 Fraser, Session
(3) (1905) 7 Fraser, Session Cases, 488.

Cases, 488.
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emergency which involves the lives of a foreman and other
employees as well as those of children in a mine shaft
which is in the control of the employer is of as much
importance to the employer as the emergency of a horse
running away, as was the case in Rees v. Thomas (1), or
of a supposed intention on the part of a boy to steal a few
handfuls of sugar from a truck moving along a public high-
way, as was the case in Poland v. Parr (2). It is true,
as the learned Judge of the Appeal Division points out,
that in Poland v. Parr (2), Atkin, L.J.,, in the course of
his judgment, does say: “ Any servant is as a general rule
authorized to do acts which are for the protection of his
master’s property ”, but a perusal of this judgment shews
that the quoted statement is given as a mere illustration
of the principle he was expounding. The essence of the
judgment is to be found in the words: “ A servant may
be impliedly authorized in an emergency to do an act dif-
ferent in kind from the class of acts which he is expressly
authorized or employed to do.”

The clear result of the cases, in my op1n10n is that the
scope of a workman’s employment, as indicated in his
contract of service, whatever it is, may be impliedly en-
larged by the occurrence of an emergency without any in-
tervention on the part of the employer, and that, if the
employment is thus enlarged, anything which the workman
does in such an emergency is to be deemed quite as much
a part of his employment as if it were comprehended in the
contract of service itself.

It is, of course, beyond question that the employer may
himself either expressly or impliedly enlarge the scope of
the workman’s employment under his contract of service
without regard to any question of emergency. He could
not, of course, as Baxter, J., suggests, by doing so enlarge
the scope of the word “employment”, as used in the
Act, but unless the Act itself restricts its scope so as to
exclude anything which may be done under such express
or implied authority—which, I have already pointed out,
it does not—no such question as that suggested by His
Lordship can arise.

The vital question raised by the claims is not whether
the act of Betts and Gallant in descending into the mine

(1) [1899]1 1 QB. 1015. (2) 19271 1 K.B. 236.
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shaft was a duty which their contract of service as coal
miners imposed upon them, as the Board manifestly
assumed, but whether, in going to and participating in the

Woremen’s work of rescue which the mine manager had undertaken

CoMPENSA-
TION BoAgD.

Crocket J.

at the shaft, they were doing something which they were
either expressly or impliedly authorized to do.

It is apparent that the proper solution of this question
demands consideration of the entire evidence regarding the
company’s responsibility for the condition of the idle shaft
and the presence in it of the noxious gas as well as its
responsibility for the protection of that shaft as a source
of danger; the giving of the alarm, the participation of
the mine manager in the work of rescue, his bringing Bauer
and other employees to the scene of the peril, and especially
his directions as to the summoning of other employees from
the neighbouring shafts. It is equally apparent from its
decision that the Board ignored all such evidence, though
it states that the evidence seemed to be clear and uncon-
tradicted, and, we think also, from an examination of the
entire evidence as contained in the appeal book, that the
case was one in which the Board might well have found
that the deaths of the applicants’ husbands were caused
by acecident arising out of and in the course of their em-
ployment within the contemplation of the Act.

In the view I take of the case, it is needless to discuss
the cases of Jones v. Tarr (1), or Mullen v. Stewart (2),
which were so strongly relied upon by the respondent’s
counsel, further than to say, that they, like the cases relied
upon by the appellant’s counsel regarding the rule as to
the occurrence of an emergency extending the scope of a
workman’s employment, all lacked the important feature
which the case at bar presents with respect to the employer
himself intervening in the emergency and summoning his
employees from the scene of their work to take part in
the rescue work. ‘

I should have no hesitation in holding, in the circum-
stances disclosed by the evidence, that if the mine manager
was responsible for the summoning of the unfortunate men
from the scene of their work to help in the work of rescue,
which he was directing as the manager of the mining com-
pany, their deaths while participating in the work of rescue

(1) [1926] 1 KB. 25. (2) (1908) 1 BW.C.C. 204.
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were caused by accident arising out of and in the course 1933
of their employment within the contemplation of the Act. Barmsaxp
The difficulty is that this particular question as to their G“;}ANT
going to and participating in the rescue in consequence of Worxmen's.
f)rders or directions expressly given by the mine manager ﬁgﬁ%ﬁ;
is entirely a question of fact, upon which, in the absence  —
of a finding by the Board, we are precluded, we think, Crocket J.
on such an appeal as this from ourselves making any such
finding, notwithstanding the Board’s statement that the
evidence is uncontradicted.

After much anxious consideration of this aspect of the
case, I have concluded that all we can do is to send the
case back to the Board for reconsideration in the light of
what we have here held to be the true construction of s. 7
of the statute.

The appeal should be allowed with costs in this Court
and in the Appeal Division.

Appeal allowed with costs, and judgment in
the terms indicated.

Solicitors for the appellants: Weldon & McLean.
Solicitor for the respondent: Nigel B. Tennant.

FRIGIDAIRE CORPORATION (PrLAIN-
TIFF) tvnvveennneoeronseseeonnns ceee
AND * Jan. 26.

JOHANNA MALONE (DEFENDANT) ... RESPONDENT.

ON APPEAL FROM THE COURT OF KING’S BENCH, APPEAL SIDE,
PROVINCE OF QUEBEC

} APPELLANT;

Sale—Cooling apparatus—Conditional sale to contractor—Building con-
tract—Apartment house—Materigl furnished by contractor—Commer-
cial sale—Purchase price unpaid—Revendication, not from the buyer,
but from the owner of the building—Arts. 1488, 2013e, 2268 C.C.

The appellant company sold and delivered to the Standard Construction
Company certain mechanical cooling devices and apparatus under the
ordinary conditional sale terms that it would remain owner until full
payment of the purchase price, which included the costs of installa=
tion. The conditions of payment were 25% cash when installation
completed and the balance in twenty-four monthly instalments. The
respondent was owner of certain property in Montreal and proposed
to make over the building erected thereon into an apartment house.

* PpesgNT—Duff C.J. and Rinfret, Cannon, Crocket and Hughes JJ.
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For this purpose, the respondent entered into a contract with the
Standard Construction Company, which undertook to do the work
and provide the materials for a fixed price based upon cost plus
20% for profit. The respondent was not aware of the existence of
that contract with the appellant. The work, including the insfalla-
tion of the cooling apparatus, having been completed, the respondent
paid in full the Standard Construction Company, which later on
went into liquidation. As only the said cash payment of 25% had
been made by the construction company, the appellant, alleging its
ownership of the cooling apparatus in accordance with the terms of
the contract, took an action to revendicate them, not from the buyer,
the Standard Construction Company, but from the respondent, the
owner of the building where they had been installed.

Held that, assuming that the cooling apparatus were still moveable things
although “incorporated” into the building (art. 2013e C.C.), the
appellant had no right to revendicate them from the respondent,
who was in possession bona fide, in view of the terms of article 2268
of the civil code, especially the third paragraph, interpreted in the
light of the circumstances of this case.

Held, further, that the words “nor in commercial matters generally”
in article 2268 C.C. indicate, on the part of the Legislature, an inten-
tion to protect against the possibility of revendication the person
possessing in good faith as proprietor not only a thing acquired
through purchase, but any moveable thing acquired by “acte transla-
tif ” of ownership in commercial matters. The provision was enacted
having regard to the superior interest of commerce.

Judgment of the Court of King’s Bench (Q.R. 54 K.B. 462) aff.

APPEAL from the decision of the Court of King’s Bench,
appeal side, province of Quebec (1), affirming the judg-
ment of the Superior Court, P. Demers J. and dlsmlssmg
the appellant company’s action.

The material facts of the case and the questions at issue
are stated in the above head-note and in the judgment
now reported.

John T. Hackett K.C. for the appellant.
Chs. Laurendeau K.C. for the respondent.

The judgment of this Court was delivered by

RinrFreT, J—La cause que nous avons & décider nous est
présentée de la fagon suivante:

Frigidaire Corporation (l’appelante) a vendu et livré &
Standard Construction Limited certains appareils frigori-
fiques. Elle allégue que cette vente était subordonnée & la
condition qu’elle resterait propriétaire des appareils jusqu’a

(1) (1933) Q.R. 54 K.B. 462.
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paiement complet du prix d’achat. Le prix incluait le
cofit de linstallation. Le paiement devait &tre effectué a
raison de 25 p. 100 aprés installation et de vingt-quatre
versements mensuels pour la balance. Le paiement de 25
p. 100 a été fait; mais les paiements subséquents ne l'ont
pas été. L’appelante invoque donc son titre de propriétaire
qu’elle a conservé par suite de la convention, et elle reven-
dique les appareils frigorifiques. Mais elle ne les reven-
dique pas de son acheteur. Les appareils ont été installés
dans les immeubles appartenant & lintimée, et c’est de
cette derniére que Pappelante les réclame.

L’intimée a fait valoir plusieurs moyens de défense et
elle a réussi en Cour Supérieure et en Cour du Banc du
Roi 3 faire rejeter Paction de I'appelante.

Nous sommes d’avis que ces jugements doivent étre con-
firmés pour les motifs suivants:

I1 ne saurait faire de doute, d’aprés la preuve, que les
appareils frigorifiques ont été installés dans les immeubles
de Vintimée par suite d'un contrat en vertu duquel Stan-
dard Construction Company Limited a entrepris de trans-
former ces immeubles en une maison de rapport contenant
seize logements. Méme si le document écrit ne spécifie pas
les appareils frigorifiques, il est évident qu’ils furent ins-
tallés comme partie de I'entreprise.

La convention entre Yintimée et Standard Construetion
Company, suivant une méthode maintenant assez fré-
quente, fixait le prix de I'entreprise au cofit des travaux et
des choses fournies, plus 20 p. 100 représentant le profit des
entrepreneurs.

Les appareils furent installés dans les immeubles de I'in-
timée par lappelante elle-méme. Cela était d’ailleurs
I'une des conditions du contrat de cette derniére avec
Standard Construction Company. Par suite des termes de
ce contrat et par le fait qu’elle a elle méme procédé a l'ins-
tallation, 1’appelante savait que les appareils étaient des-
tinés aux immeubles de lintimée. Bien plus, elle s’enga-
geait & les poser elle-méme.

On doit également conclure que lintimée ignorait les
conditions de la vente des appareils & Standard Construc-
tion Company. C’est ainsi qu’en a décidé la Cour du Banc
du Roi; et nous ne trouvons aucune justification pour
mettre de coté son interprétation de la preuve sur ce point.
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Dans les circonstances, le résultat de la cause nous parait
dépendre de larticle 2268 du code civil.

Au moment de la revendication, les appareils frigorifiques
avaient été installés dans les immeubles de 'intimée pour
les fins auxquelles ils étaient destinés, Cette installation
était compléte et il ne restait rien & y faire. Si la cause
était soumise comme une revendication de matériaux four-
nis pour la construction (car les matériaux peuvent étre
des “objets faconnés”, art. 2013a C.C.), il y aurait beau-
coup & dire sur la question de savoir ¢'ils n’avaient pas déja
été “incorporés 3 la construction”, au sens de l’article 2013e
du code civil. Il se pourrait que le mot “incorporés” (en
tenant compte du but de article 2013e C.C.) ne doive pas
nécessairement étre interprété dans le méme sens que le
mot “incorporés” de lartidle 379 du code ecivil. Nous
croyons devoir faire cette mention en passant pour éviter
tout ambiguité sur la portée de notre déeision, mais sans
nous prononcer, puisque nous devons décider la cause telle
qu’elle a été conduite et soumise par les parties.

Nous prenons done pour acquis que les appareils frigori-
fiques $étaient encore des meubles corporels au moment ol
Pappelante a tenté de les revendiquer de 'intimée.

Vis-3-vis de l'appelante, I'intimée était un tiers ayant la
possession actuelle des appareils frigorifiques et ayant cette
possession & titre de propriétaire. Elle avait acquis cette
possession et en était devenue propriétaire par suite du
contrat qu’elle avait fait avec Standard Construction Com-
pany et ou cette derniére s'était engagée & installer les
appareils frigorifiques dans les immeubles de l'intimée.
Standard Construction Company était un entrepreneur -
général dont 'occupation et la fonction étaient, entre autres
choses, d’entreprendre des travaux de construction de mai-
sons. Une des méthodes courantes d’exécuter des ouvrages
de cette nature est de stipuler le prix sur la base du cofit
des travaux, de la main-d’ceuvre et des choses fournies par
Pentrepreneur, avec, en plus, un pourcentage sur le tout,
qui constitue le profit de 'entrepreneur. C’est la méthode
qui a été adoptée en l'espéce. En pareil cas, 'entrepreneur
fait un bénéfice sur le cofit de I'ouvrage, y compris celui des
choses qu’il fournit. En plus, la preuve en cette cause-ci
établit quil est devenu d’usage fréquent, & Montréal, dans
la construction des maisons de rapport contenant plusieurs
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logements, d’include la fourniture et I'installation d’appa-
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d’entreprises. : j l

A Taide de ces faits, il suffit d’envisager la cause du point
de vue du troisiéme paragraphe de larticle 2268 du code
civil. II est probablement certain, comme I'a dit Sir
Alexandre Lacoste, C.J., dans la cause de National Cash
Register v. Demetre (1) que cet article est le corollaire des
articles 1487 et suivants du code civil. Mais la portée des
articles 1487, 1488 et 1489 C. C. est plus générale que celle
des paragraphes de 1’article 2268 C.C. qui traitent spéciale-
ment de la revendication. Pour cette raison, nous pouvons
limiter notre jugement & Iinterprétation de ce dernier
article en tant qu'’il référe au cas qui nous est soumis. Siles
faits de la cause sont couverts par le texte, il en résulte
“un déni d’action en revendication” (Codificateurs, Rapport
supplémentaire, p. 366), et nous n’avons pas besoin d’alier
au dela.

Nous avons déja dit que I'intimée ignorait les termes de
la vente faite & Standard Construction Company des appa-
reils frigorifiques. Elle était done de bonne foi (art. 412
C.C.). Dailleurs la bonne foi se suppose toujours (art.
2202 C.C.), et “c’est au réclamant & prouver * * *
les vices de la possession et du titre du possesseur” (art.
2268 (1) C.C.). L’article empéche la revendication

i la chose a été achebée de bonne foi dans une foire, marché, ou & une
vente publique, ou d’un commercant frafiquant en semblables matidres,
(ou) en affaire de commerce en général.

Ce texte, il faut le remarquer, est plus ample que celui du
Code Napoléon; il importe d’en tenir compte en comparant
la doctrine francaise sur cette question, quoique les com-
mentaires de Troplong (Prescription, sur article 2280, Code
Napoléon, n° 1040 et suiv.) et de Laurent (vol. 32, n* 562
et suiv.) seraient loin de conduire & un résultat différent de
celui que nous adoptons. D’aprés notre article, la posses-
sion actuelle & titre de propriétaire éléve un obstacle 3 la
revendication du réclamant

si la chose a ét€ achetée * * * d'un commergant trafiquant en sem-
blables matidres.

Nous I'avons dit: Il est suffisamment établi que, & Mont-
réal, les appareils frigorifiques de ce genre sont compris

(1) (1%05) Q.R. 14 K.B. 68.

CORPORATION.
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parmi les fournitures que font les constructeurs de maisons

Friamame de rapport contenant plusieurs logements. L’intimée pou-
C°‘“’g§““°1“ vait done prétendre—et elle n’y a pas manqué—que, dans

MALOXE

les circonstances qui ont été prouvées, elle a acheté ces

Rinfret J. 8ppareils de Standard Construction Company, qui, dans le

cours ordinaire de ses affaires, trafiquait en semblables
matiéres.

Mais Vappelante soutient qu’il n’y a eu entre Standard
Construction et I'intimée, ni achat, ni vente. Elle soumet
que larticle 2268 C.C. ne s’applique qu’a la possession
résultant d’une vente et elle attire notre attention sur 1’ar-
ticle 1683 du code civil, qui dit:

Lorsque quelqu'un entreprend la construction d’une bétisse ou autre

ouvrage par devis et marché, il peut &tre convenu ou qu'il fournira son
travail et son industrie seulement, ou qu'il fowrnira aussi les matériaux.

Ce texte, toutefois, n’oblige pas & attribuer au contrat d’en-
treprise mélangé de vente de matériaux la nature exclu-
sive d’un louage de services. Comme le fait remarquer M.
Planiol, I'article dit seulement que, lorsqu’on charge quel-
qu’un de faire un ouvrage, on peut convenir qu’il ne four-
nira pas seulement son travail ou son industrie, mais “qu’il
fournira également la matiére”. C’est une disposition pure-
ment énonciative relative & un contrat complexe et qui
n’écarte pas les régles de la vente pour la fourniture de
matériaux. Les articles qui suivent se bornent 3 formuler
quelques préceptes trés limités, relatifs aux risques, qui ne
permettent pas d’en tirer des conséquences plus générales
sur la nature du contrat. (Voir Planiol & Ripert, Traité
Pratique, vol. II, p. 159.)

Mais, pour la solution de cette cause, il ne nous parait
pas nécessaire de faire la distinction entre les deux parties
du contrat. L’article 2268 C.C., interprété dans son esprit,
ne nous restreint pas & un sens aussi étroit. En introdui-
sant dans le texte les mots “ni en affaire de commerce en
général”, ce que le législateur a entendu protéger contre la
revendication, c’est la possession acquise dans certaines
conditions. Il ne s’est pas préoccupé autant de la nature
de Pacte d’acquisition que des circonstances dans lesquelles
cette acquisition a eu lieu. Pour employer I'expression de
Troplong (Prescription, sur article 2280, n° 1063), le code .
protége “le droit du tiers qui posséde la chose avec un
“acte translatif”’. Dans ce sens, et au moyen de sa conven-
tion avec Standard Construction Company, I'intimée a
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acquis de ecette derniére la possession & titre de propriétaire 1934
des appareils frigorifiques qui ont été installés dans ses Fargoams
immeubles; et, dans les conditions ou s’est faite cette acqui- C°”31;ATI°N
sition (c'est-d-dire un contrat ol l'entrepreneur général, Mazone
dans le cours ordinaire de ses affaires fournissait moyennant gpinret s,
profit des appareils qu’il avait achetés & cette fin), la trans- —

action est certainement couverte par le texte de 'article.

Ce texte constitue une exception créée par la loi en
faveur des acquéreurs, dans U'intérét du commerce en géné-
ral. Bourjon, & qui I'on attribue la maxime: “En fait de
meubles, possession vaut titre”, disait (Liv. 3, tit. 2, ch. 1,
parag. IV): “La sfireté publique le veut ainsi.” Les com-
mentateurs s’accordent & déclarer que les rédacteurs du
code civil ont consacré cette doctrine dans Pintérét supé-
rieur du commerce (voir, entre autres, Troplong—déja cité
—n° 1059, et 32 Laurent, n° 588). C’est l'interprétation de
la cause du Banc du Roi dans la cause de National Cash
Register v. Demetre (1). Ce n’est d’ailleurs qu’une appli-
cation restreinte du principe que, en fait de meubles, il n’y
a pas de droit de suite.

II nous reste & faire une observation:

L’action de Pappelante a été instituée le 20 mars 1929.
Une action de ce genre doit étre prise essentiellement contre
le possesseur. Si 'on g’en tient & la preuve, 'intimée avait
alors vendu a la Société de Fiducie, depuis le mois de février
1929, les immeubles dans lesquels furent placés les appa-
reils frigorifiques. Il s’ensuivrait que P'action n’aurait done
pas été dirigée contre le véritable possesseur. Nous n’en
faisons pas un motif de notre jugement, parce que I’'intimée
n’a pas fait état de cette situation, et il est donc probable
qu’elle était susceptible d'explication.

Mais nous sommes d’avis que lappel doit &tre rejeté
avec dépens pour les raisons que nous avons exposées.

Appeal dismissed with costs.

Solicitors for the appellant: Hackett, Mulvena, Foster.
& Hannen.

Solicitors for the respondent: Garneau & Hébert.

(1) (1905) Q.R. 14 K.B. 468
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PHILIP J. RISTOW (DEFENDANT).... APPELLANT;
AND

HELEN WETSTEIN, AN INFANT, BY
HER NEXT FRIEND, LOUIS WRETSTEIN,
AND THE sAlp LOUIS WETSTEIN
(PLAINTIFFS) ..ivvienirnnnons conens

REsPONDENTS;

DANIEL McINTYRE (DEFENDANT).

ON APPEAL FROM THE COURT OF APPEAL FOR ONTARIO

Negligence—Motor vehicles—Evidence—Misdirection in charge to jury—
Objection not taken at trial, to the charge—Miscarriage of justice—
New trial.

M., while driving appellant’s motor car on a city street at night (3.30 a.m.)
in a heavy rainstorm and very poor visibility, ran into a steel post
which wag four inches inside the curb off the fravelled highway. The
impact rendered M. unconscious and injured W., an occupant, and
damaged the car. M. testified that he was driving that night at 15
to 18 miles per hour. W. sued appellant and M. for damages. The
trial judge, in charging the jury, said: “ There is no suggestion, appar-
ently, that he was going too fast, that is, that he was exceeding any
speed limit; and there is no evidence as to just how fast he was
going when he went down Bathurst St. So that I think, on the
whole, you may take it safely for granted that there is no evidence
that he was going too fast, either in exceeding the definite speed
limit, or under the circumstances.” The jury found that the accident
was not caused by negligence of M., and the action was dismissed,
The Court of Appeal ordered a new trial. Appellant appealed.

Held: The above facts in evidence constituted evidence that should have
been. considered by the jury as to whether or not M. was driving too
fast under the circumstances (Tart v. Chitty, 102 LJXKB. §68; Baker
v. Longhurst, 102 LIXB. 573), and should have been directed to their
attention; and the above quoted part of the charge amounted to a
withdrawal of those facts from their consideration, and was a mis-
direction, involving & mistrial and a miscarriage of justice in the sense
that the plaintiff’s case was not properly submitted to the jury; there-
fore it was proper to order a new trial, notwithstanding that no objec-
tion was taken at the trial to the charge.

APPEAL by the defendant Ristow from the judgment
of the Court of Appeal for Ontario granting a new trial
to the plaintiffs upon their appeal from the judgment of
Kerwin J. dismissing the action upon a jury’s finding. The
action was for damages for injury to the plaintiff Helen
Wetstein caused by the collision of a motor car, in which

* PreseNT:—Rinfret, Lamont, Smith, Cannon and Crocket JJ.
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she was riding, with a steel post, on September 4, 1932, in
Toronto, Ontario. The motor car was being driven by the
defendant MecIntyre and was owned by the defendant
(appellant) Ristow. The material facts of the case are
sufficiently stated in the judgment now reported. The
appeal was dismissed with costs.

T. J. Agar, K.C., for the appellant.
I. Levinter for the respondents.
The judgment of the court was delivered by

Smire J—The action was brought on behalf of the in-
fant respondent by her next friend for damages sustained
by her while being driven in a motor car owned by the
appellant and driven by one McIntyre.

The infant, seventeen years of age, was sitting in the
front seat with the driver, and a Mr. Brown and Miss
Kosky were in the rear seat. The party was returning
from Swansea into the city of Toronto about 3.30 in the
morning of the 4th of September, 1932, in a heavy rain-
storm. They drove along Dundas street and turned to
the right into Bathurst street, and McIntyre says that
“gix or seven” or “four or five” doors south of Dundas
street, or “ midway between that block ”, he ran into the
steel post of the Toronto Transportation Commission,
which is about four inches inside of the curb, that is, to
the right of the travelled part of the highway. He says
that on that particular night it had been raining all night,
and that it was one of the worst rainstorms during the year.
Visibility was very poor at the time of the accident, the
windows of the car were closed; the wiper worked some-
times, and sometimes you had to start it off with your hand.
Visibility on the right hand side of the car was poor, and
it was difficult to see the curb, and he says that he was
driving that night at from fifteen to eighteen miles per
hour. He further says that the impact was so severe that
his chest broke off the steering wheel, and he was
“knocked out ” temporarily, so that he did not know what
happened to the other oceupants of the car until he went
to the hospital. He further states that the radiator of the
car was damaged and had to be replaced, and that the
cross members of the chassis, which are heavy pieces of
material, were bent.
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The infant respondent had some teeth knocked out,
others loosened, and sustained cuts and scars about the
face, limbs and body.

The questions put to the jury, with the answers, were:

(1) Was the accident caused by the negligence of the defendant
MeclIntyre? A. No.

(2) If so—that is, if you think it was caused by Meclntyre’s negli-
gence—wherein did such negligence consist? No answer.

(3) Was the motor vehicle in MeclIntyre’s possession without Ristow’s
consent? No answer.

The jury was directed that if they answered “No” to
the first question, they need not answer the others.

On the answer to the first question, judgment was
entered, dismissing the action with costs.

An appeal was taken to the Court of Appeal, which
ordered a new trial, and from that judgment the defendant
Ristow brings this appeal.

It is argued upon behalf of the appellant that the find-
ing of the jury in favour of the defendant and dismissal
of the action upon that finding constitute a right which
can only be interfered with on proper legal grounds. The
grounds for a new trial set out in the Court of Appeal are
that the accident

may have been caused by the defective condition of the car, the wiper
or the steering gear not working properly, and a question as to the car’s
condition should have been submitted to the jury;

and
a further question should also have been submitted to the jury as
to whether McIntyre was using the car with the consent of Ristow.

The latter question was submitted to the jury, but not
answered, in view of the answer to the first question.

Appellant’s counsel contends that the failure to submit
a question to the jury as to the condition of the car does
not in law constitute a ground for a new trial, as no request
was made to have such a question submitted, and no objec-
tion was made to the questions as submitted.

The Court of Appeal, however, further found that there
had been a mistrial.

Looking at the learned judge’s charge to the jury, he
said:

There is no suggestion, apparently, that he was going too fast, that
is, that he was exceeding any speed limit; and there is no evidence as to
just how fast he was going when he went down Bathurst street. So that
I think, on the whole, you may take it safely for granted that there is no

evidence that he was going too fast, either in exceeding the definite speed
limit, or under the circumstances.
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This, to my mind, is a clear misdirection. The evidence
quoted above surely constitutes evidence that should have
been taken into consideration by the jury as to whether
or not the driver was going too fast under the circum-
stances. The great force of the impact, as disclosed by
the result, is cogent evidence as to the speed, and the speed
at which a ecar should be driven depends upon the circum-
stances. Here, the driver had difficulty in seeing where he
was going, by reason of the conditions, and he does not
say that he reduced speed, or took any precautions in view
of these prevailing conditions. He ran into this steel post,
off the travelled highway, without having seen it at all,
with the force indicated by the results. The learned judge’s
charge amounted to a withdrawal from the consideration of
the jury of the most vital facts established by the evidence
in favour of the plaintiff’s case. If the jury had given an
affirmative instead of a negative answer to the first ques-
tion, and in answer to the second question had said that
MelIntyre was driving too fast under the conditions of in-
visibility that prevailed, could a Court of Appeal have set
aside a judgment for the plaintiff on such answers? In
other words, could it have been contended that there was
no evidence upon which the jury could reasonably base
such answers? It seems clear that such findings on this
evidence could not have been disturbed.

As to the cogency of the evidence which the learned
judge told the jury that they might disregard, some recent
cases in England may be cited:

In Tart v. Chitty & Co. (1): After lighting up time, a
wagon pulled up in a street fourteen feet wide, nine inches
- from the curb, the rear light having gone out. It was
raining, and a motor cyclist, whose light threw a beam
fifteen yards, crashed into the back of the wagon, and
sustained injury. The County Court Judge held that de-
fendants’ servants were negligent, but that defendants had
not shown that the plaintiff was negligent. On appeal,
held:

That there was no evidence upon which a judgment could be founded
that the plaintiff was not guilty of contributory negligence. Either he did
not keep a proper lookout, or he was travelling at such a speed that he
was unable to stop his motorcycle or to swerve so as to avoid the collision.

(1) (1931) 102 L.J.KB. 568.
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Butterfield v. Forrester (1) and Page v. Richards and
Draper (2) followed.

In Baker v. Longhurst & Sons Ltd. (3): A person driv-
ing at night must drive at such a speed that he can pull
up within his limits of vision; accordingly, on his colliding
with anything, he is faced with the dilemma that either
he was driving at an undue speed or he was not keeping
an adequate lookout, unless there is some other factor
causative of the collision. In this case a horse tip-cart
proceeding on its near side of the road at night, but with-
out a light, was run into from behind by a motor-cyeclist.
In an action brought by the plaintiff against the owner
of the cart for damages, based on the negligence of the
driver of the cart in being without a light, the plaintiff
said that his speed was 15-20 miles per hour, and that he
could stop easily within ten yards. The beam of his
lamp showed thirty yards ahead. He said that he never
actually saw that it was a cart. He saw a dark object
loom up, and swerved to avoid it:—Held, that the plaintiff,
when proving the negligence of the defendants’ servant, had
established his own contributory negligence and, there being
no contest of fact, judgment must be for the defendants.

In the present case the learned judge, instead of, in effect,
withdrawing from the consideration of the jury evidence
of the most vital kind on the question of the driver’s negli-
gence, should have directed their attention to the evidence
bearing on that question; that is, to the evidence that the

+ driver ran off the travelled highway and into the post with-

out seeing it at all; that he was driving that night under
the conditions described at 15 to 18 miles per hour and
does not say that he reduced speed when unable to see
clearly, and that he struck the post with the force and
results mentioned.

There was a complete failure to direct the attention of
the jury to this evidence on which a finding of negligence
on the part of the driver might have been properly based,
and in addition there was an express direction that the
jury might disregard the most vital part of it. This was
misdirection involving a mistrial and a miscarriage of jus-
tice in the sense that the plaintiff’s case was not properly

(1) (1809) 11 East. 60.° (2) (1920) (unreported).
(3) (1932) 102 LJ.K.B. 573-C.A.
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submitted to the jury. A new trial was therefore properly = 1933
ordered, notwithstanding the fact that no objection was Riwsrow
taken to the charge. Wererams,

Smith J.

The appeal is dismissed with costs.
Appeal dismissed with costs.
Solicitors for the appellant: Agar & Thompson.

Solicitors for the respondents: Luxzenberg & Levinter.

HIS MAJESTY THE KING (IN RIGHT 1083

OF THE DOMINION OF CANADA) (PLAIN-l APPELLANT; * June 15, 16.
TIFF) & veeerennneronnnansssonnnnasss _
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AND

THE ATTORNEY-GENERAL OF ON-
TARIO axp WILLTAM L. FORREST ! RESPONDENTS.
(DEFENDANTS) ...vvveenrecrnnnnnnnn

ON APPEAL FROM THE EXCHEQUER COURT OF CANADA

Constitutiomi Law—Waters and Watercourses—Real Property—Title to
island claimed by Dominion and by Province—" Public Harbour”—
“ River Improvement *—<B.N.A. Act, 1867, s. 108, and third schedule.

Held that Goderich Harbour, located at the mouth of the river Maitland,
in Ontario, was (applying the test stated in Atty. Gen. for Canada v.
Ritchie Contracting & Supply Co., [1919]1 A.C. 999, at 1004, and upon.
the evidence), at the time of Confederation, a “ public harbour”
within the meaning of the 3rd schedule to the B.N.A. Act. (Duff
CJ. refrained from deciding whether, in view of a certain lease, the
harbour was, at Confederation, part of the “public works” or “ public:
property ¥ of the province, within s. 108 of the Aect; consideration of
this question being unnecessary in view of the ground of decision
of the appeal).

But held that, on the evidence, it was not established that Ship Island:
(the land in question) was, at the time of Confederation, a part of
the harbour, or a “river improvement” within said schedule; and
therefore it could not be said that the island became the property
of Canada under s. 108 of the Act.

Certain questions discussed, as to what forms part of a “ public harbour ™
(and as to circumstances to be considered), and as to what would
come under the designation of “river improvement,” and authori-
ties referred to. (Per Duff CJ.: The several descriptions in the-
schedule are not to be narrowly construed or applied—citing Att, Gen.

* PeesENT :—Duff CJ. and Rinfret, Lamont, Smith, Cannon, Crocket:
and Hughes JJ.
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of Ontario v. Mercer, 8 App. Cas. 767, at 778. Where there is a
“river improvement” in the form of a definite physical structure
consisting of a prineipal part and auxiliary or subsidiary works, the
whole would pass and with it a title, at least, to so much of the
site and of the subsoil as might be regarded as reasonably necessary
to give the Dominion free scope for the complete discharge of the
responsibilities it was expected to assume touching such works.).

And held further, that a certain patent of lease made in 1862, under which
the Crown in right of the Dominion of Canada claimed title by reason
of a conveyance to it in 1927 of the lessee’s rights, did not, on the
description in the lease, include Ship Island.

The judgment of the Exchequer Court of Canada (Maclean J—[1933]
Ex. CR. 44), that the title to the island was vested in the Crown
in right of the Province of Ontario, subject to its lease (made in
1929) to respondent Forrest, affirmed.

APPEAL by the Attorney-General of Canada, as repre-
senting the Crown in right of the Dominion of Canada,
from the judgment of Maclean J., President of the Ex-
chequer Court of Canada (1), holding that the title to
Ship Island, situated in the river Maitland, near its mouth,
and in what is known as the Harbour of Goderich, in
Ontario, was, prior to the taking thereof by the Crown
in right of the Dominion of Canada on October 4, 1929,
under the Expropriation Act (R.S.C. 1927, c. 64), vested,
not in the Crown in right of the Dominion of Canada, but
in the Crown in right of the Province of Ontario, subject
to a lease dated August 16, 1929, in favour of the defendant
Forrest.

The facts and circumstances of the case, and issues in
question, are sufficiently stated in the judgments now re-
ported. The appeal to this Court was dismissed with costs.

Glyn Osler, K.C., and D. Guthrie for the appellant.

A. G. Slaght, K.C., and W. G. Pugsley, K.C., for the
respondent Forrest.

Joseph Sedgwick, K.C., for the respondent Attorney-
General of Ontario.

Durr CJ.—I agree with the judgment of my brother
Rinfret, but I think it advisable to make some observa-
tions upon one or two points raised by the appeal.

The first of these concerns the effect of the lease of 1862
from the Crown to the Buffalo & Lake Huron Railway Co.

(1) [1933] Ex. CR. 44.
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An intelligent discussion, however brief, can only proceed
with the pertinent provisions of the lease before us. I,

therefore, quote them:

* * * provide sufficient accommodation in the Inner Harbour of
Goderich aforesaid for the largest vessels navigating Lake Huron and
shall establish and maintain during the period of this demise a facile and
safe entrance or channel into the Inner Harbour aforesaid for such vessels
as aforesaid and whether by the erection and maintenance of piers or
otherwise with a depth in such channel sufficient for the safe entrance
of the vessels aforesaid, and also shall and do at their like risk, cost,
charges and expense from time to time and at all times during the term
hereby granted well and sufficiently repair, uphold, maintain and keep
the said wharves and piers, channel and Inner Basin in good, substantial
and sufficient repair and fit proper and accessible for the safe landing of
passengers and for the discharge of vessels and steamers and the landing
and warehousing of goods and passengers therefrom. AND upon this
further condition that the Buffalo and Lake Huron Railway Company and
their Successors shall when and so often from time to time as they may
contemplate any alterations, improvements or additions at the said
Harbour or at the Wharves or Piers connected therewith or constituting
part of the same, submit the same and the plans, diagrams and specifica-
tions thereof respectively to the Commissioner of Public Works and the
Commissioner of Crown Lands and shall not commence or proceed with
the said alterations, improvements or additions or prosecute, carry out
or complete the same or any part thereof without the approval of the
Commissioner of Public Works and the Commissioner of Crown Lands
respectively. AND FURTHER that the Commissioner of Public Works
and the Commissioner of Crown Lands or either of them and their
Engineers, Architects and other Officers and Servants may from time to
time during such periods of alterations, improvements or additions and
at all times whatsoever have free access to at and from the said Harbour,
Wharves or Piers connected therewith or constituting part of the same
and to examine and view the state and condition of repair and of the
navigation of the same as the case may be and that all such alterations,
improvements and additions shall be executed to the satisfaction of the
Commissioner of Public Works. AND upon this further condition that
the said Company and their Successors shall and do permit and suffer foot
passengers and other persons to use the said wharves or piers for the
purpose of air and exercise or upon other lawful and reasonable occasion
at any time or times without charge and also shall and do permit and suffer
passengers to land at the said wharf or pier from any boat, ship or vessel
with their personal baggage or luggage without charge. AND also upon
condition that the said Company and their Successors shall demand and
receive reasonable wharfage dues only for or in respect of goods and
merchandise landed at or shipped from the said intended wharves or
piers, and shall upon no account exact unreasonable or exorbitant dues for
the same and that the same dues shall be in accordance with any Statute
of Our Provinee of Canada passed in reference to the said Harbour and
now of full force and effect, or hereafter to be passed and that in default
of any such Statute ag hereinbefore mentioned then that such dues only
shall be received and collected by the said Company and their Sueccessors
as have been, in a Table thereof submitted to and approved by Our
Governor General in Council. AND upon this further and express con-
dition that in default of all or any of the conditions, provisoes, limitations
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and restrictions these Our Letters Patent and the demise lease and the
term hereby granted and everything herein contained shall be and We
do hereby declare the same to be null and void to all intents and pur-
poses whatsoever and that the land and premises hereby demised and
leased and every part and parcel thereof shall revert to and become vested
in Us, Our Heirs and Successors in like manner as if these Our Letters
Patent bad never been granted, or the lands and premises hereby demised,
anything herein contained to the contrary thereof notwithstanding.

On behalf of the Attorney-General for Ontario, it is
argued that the harbour in question, in view of this lease,
cannot fall within the description “public harbour” or,
as it was put by counsel, it is a “private harbour .

It is very clearly not a “ private harbour ” in the ordin-
ary sense of these words. The public rights of navigation
are not in any manner affected by the lease. On the con-
trary, the purpose of the lease is plainly to improve the
capacity of the harbour for the purposes of navigation and
commerce and to provide facilities for the exercise of the
public rights in respect thereto. Power is reserved, it is
true, to exact reasonable tolls under the supervision of
the Crown in respect of the landing of goods but the seisin
of the bed of the harbour and the shore remain in the Crown
subject to the term of years granted.

Goderich Harbour was, on the 1st of July, 1867, a
harbour to which the public had the right to resort
and did resort for commercial purposes, and it would
appear, therefore, that it satisfied the criteria laid down in
Attorney-General for Canada v. Ritchie Contracting &
Supply Co. (1).

But another condition must be present before s. 108 can
take effect. That section applies only to public harbours
which on that date were part of the “ public works” or
“public property” of the province. Whether on that
date Goderich harbour as a whole was, and whether the
particular parts of it (alleged to be so) in question were,
in view of the lease to the Railway Company, part of
the “public property ” or “public works” of the prov-
ince in the sense of s. 108, it is not necessary to consider;
and I desire to reserve that point in the most complete
sense until it arises for determination.

The next topic concerns the particular locality in respect
of which the dispute arises. First of all, I wish to reserve

(1) [1919] A.C. 999.
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the question whether, if it had been established as a fact 1933
that prior to and up to the 1st of July, 1867, fishermen TarKiva
had been permitted to use Ship Island for the purpose of ,,. »
wintering their boats there (that is to say, boats used for Genrrauor
fishing in Lake Huron), that would not have been some ANDIE'%%ST,
evidence of the fact that this piece of Crown property had Daft C.J.
been recognized as part of the “ public harbour ”. Then, —
much attention was given in argument to the icebreaker

which had, at one time, been placed across the branch of the

river between Ship Island and the main land. As to the

purpose of this icebreaker, we are not left in doubt. It is
explained in the following paragraph given in the report

of the Commissioner of Public Works for the year 1861:
From the foregoing it will be seen that the principle adopted in the
construction of this harbour is to convert the extensive flat at the mouth
of the river, some 20 acres in extent, into an inner basin, to have a depth
of 14 feet water; the entrance to it being between two plers, with which
considerable progress has been made. The width between the piers at the
narrowest part is 170 feet. Vessels wintering in this harbour ran consider-
able risk in spring, from the ice carried down on the breaking up of the
winter, by which a steamer was, in 1859, carried out and lost. To obviate
this, the company have had an ice-breaker, of considerable extent, con-
structed across one of the branches of the river, which effectually answers

its purpose.
An ice-breaker constructed for such a purpose might,

according to the circumstances, be regarded as a part of the
harbour works, that is to say, a part of the harbour, but,
whether or not a part of the harbour, it would most assured-
ly fall within the description of “river improvement” as
employed in the third schedule. I do not doubt, more-
over, that, if there was a cribwork on Ship Island which
was an integral part of the ice-breaker, or if merely in-
tended to give the ice-breaker additional resistance against
the impact of flood or ice, such eribwork would form part of
the “river improvement ”. I must not be understood as
attempting to expound the secope of the phrase “river
improvement ”, but such a work as that under considera-~
tion devised for the protection of the harbour works and
the shipping in the harbour from the force of the waters
and the ice of the river is, in the strictest sense, a work for
the improvement and protection of navigation and, in my
view, plainly a “river improvement ” within the meaning
of the B.N.A. Act, if the other condition be satisfied, viz.,
that the work is part of the “public property” or a
“public work” of the province.
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This brings me to one or two general observations which

TH;EING I desire to add respecting the construction and effect of

v
ATTORNEY-

8. 108 and of the third schedule. One observation of the

Generator first importance I make in the form of an adaptation of

ONTARIO

yxp Formest. Lord Selborne’s words in Attorney-General for Oniario v.

Du?f—a..l' .

Mercer (1),

The general subject * * * jis of a high political nature; it is the
attribution of royal territorial rights for purposes of * * * govern-
ment.

It follows, I should think, that the several descriptions in
the schedule are not to be narrowly construed or applied.

It is still more important to notice that the judgment
of Lord Herschell in the Fisheries case (2) dealt only in
a very restricted way with what would be comprised in
a public harbour transferred by force of the statute. Their
Lordships declined to define, or even to describe, “ public
harbours ” and, indeed, their Lordships confined their opin-
ion to one particular question, viz., the decision in Holman
v. Green (3), in which this court had held that a fore-
shore bordering on a public harbour, if it was the property
of the Crown, passed de jure. Their Lordships indicated
circumstances in which, in their opinion, a foreshore would
pass; if it had been used for anchoring ships or landing
goods: but these conditions are only mentioned by way of
example, and it is most important to note that they are
strictly confined to the matter of the foreshore.

“Foreshore ” was treated as employed in the strict
technical sense. Mr. Blake, speaking for the Province of
Ontario, on that ground declined to discuss the validity of
Holman v. Green (3), which was left to Mr. Longley who
represented Nova Scotia. The reason which led their Lord-
ships to limit themselves so strictly to dealing with the
subject of public harbours is, no doubt, to be found in the
argument. Mr. Blake pointed out the almost insuperable
difficulty of discussing the subject usefully in view of the
absence of any information as to the nature of the harbours
in Canada at the date of Confederation; and their Lord-
ships naturally confined themselves to the concrete

(1) (1883) 8 App. Cas. 767 at (2) Attorney-General for Canada
778. v. Attorney-General for On-
tario, ete., [1898] A.C. 700.
(3) (1881) 6 Can. S.CR. 707.
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question presented by the decision in Holman v. Green (1). Jo33
Indeed, in the formal answer expressed in the Order in TaeXKine
Council, their Lordships limited themselves even more ,.. 2

strictly. The answer is in these terms: G(r)mmm oF
* % * yhatever is properly comprised in the term “public harbours?” AND%%;‘;I;ST_

became the property of the Dominion of Canada; and that the answer —
to the question, what is properly so comprised, must depend, to some DuffC.J.
extent, upon the circumstances of each particular harbour. -

Attorney-General for British Columbia v. Canadian
Pacific Railway Company (2) was concerned with the title
to a very limited part of the foreshore of Burrard Inlet.
In that case, evidence was adduced to show that the part
of the Inlet adjacent to the part of the foreshore in con-
troversy was in use for harbour purposes in the strictest
sense, and the foreshore also, at and prior to the date of
the admission of British Columbia into the Union. The
finding of fact in that case was based upon that evidence. —

Attorney-General for Canada v. Ritchie Contracting &
Supply Co. (3) elucidates the matter somewhat further. It
was held there that a harbour, in order to fall within the
class “ public harbour ” in the relevant sense, must be one
to which ships had the right to resort for harbour purposes
and did so resort at the pertinent date; but the decision
says nothing whatever which can assist you in determining
what are and what are not the constituent parts of what
is admittedly a “ public harbour ”, for the purpose of pre-
cisely ascertaining the subjects that passed under that
designation.

One consideration that ought not to be lost sight of is
that an important reason for vesting in the Dominion
public harbours and river improvements was that the
Dominion, charged with exclusive jurisdiction regarding
trade and commerce, navigation and shipping, lighthouses,
buoys, the regulation of sea coast and inland fisheries was,
no doubt, expected to assume the burden of maintaining
navigation works, harbour works and river improvements
such as, at all events, we are concerned with here.

No case has, prior to this, so far as I know, arisen respect-
ing harbour works, works for facilitating the use of the
harbour, for protecting the harbour and so on. I am in-
clined to think it would be difficult to find an adequate

(1) (1881) 6 Can. S.C.R. 707. (2) [1906]1 A.C. 204.
(3) 119191 A.C. 999.
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198 ground for contending that such works did not pass under
TueKive the statute. Indeed, so much appears to have been con-
Arogg- Ceded in the Fisheries case (1) by the provinces.

G&l:ﬁ;how As to river improvements, to adapt the judgment of the
anD Formesr. Judicial Committee in the Fisheries case (1), there would
putcy. appear to be “no doubt that whatever is properly com-
—  prigsed in this term became vested in the Dominion of
Canada ”. I cannot doubt that, where you have a “river
improvement ” in the form of a definite physical structure
congisting of a principal part and auxiliary or subsidiary
works, the whole would pass and with it a title, at
least, to so much of the site and of the subsoil as might
be regarded as reasonably necessary to give the Dominion
free scope for the complete discharge of the responsibilities
it was expected to assume touching such works. I reserve
in the fullest degree the question whether the title to the

subsoil ad centrum would pass.

The judgment of Rinfret, Lamont, Smith, Cannon,
Crocket and Hughes JJ. was delivered by

Rinrrer J—The question to be determined in this
appeal is whether His Majesty the King in right of the
Dominion of Canada (who is the Appellant) is en-
titled to a small island about one acre in extent, known
as Ship Island, in the harbour of Goderich, either in fee
simple, or as assignee of the tenant for the remainder of a
term of ninety-nine years created by a lease dated the 2nd
day of June, 1862.

The Attorney-General of Ontario claims that Ship Island
never vested in the Dominion. The respondent Forrest
claims as lessee of the Crown in right of the province of
Ontario, and also by prescription and possession as against
the rights of the tenant under the lease of June, 1862.

The Appellant was proceeding to remove Ship Island for
the purpose of improving Goderich Harbour, when His
contractor was restrained by an interim ex parte order of
the Supreme Court of Ontario, at the instance of the re-
spondent Forrest. The Appellant thereupon commenced
this action, claiming a declaration of his rights, or, in the
alternative, the usual declaration of vesting under the
Ezxpropriation Act, R.S.C. 1927, c. 64.

(1) [18981 A.C. 700.
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The learned President of the Exchequer Court delivered l‘ff
judgment on the 22nd December, 1932 (1), holding that TasKine
the title to the island was vested in the Crown in right , >
of the province of Ontario, subject to the lease to the re- %ﬁ;ﬁ, oF
spondent Forrest, and that the province and Forrest are yxp Forrmsr.
accordingly entitled to compensation for the taking thereof. Rinfrot J.

His Majesty the King in right of the Dominion of —
Canada appeals from this judgment.

Goderich Harbour is located at the mouth of the river
Maitland which flows into Lake Huron. At the period of
time material to this case; the river wound its way to the
lake through a series of islands, one of which was Ship
Island. As observed by the trial judge, it may be assumed
that the other islands “ were of alluvial origin ”; but Ship
Island was of a different character. The evidence shows
that it was high and dry land for at least a century. It
stands at from two to five feet, on its easterly side, to from
five to twelve feet, on the westerly side, above the level
of the present high water mark in the harbour. It is
covered with old trees (elm, basswood, black cherry, ete.),
some of them as much as two feet or twenty inches in
diameter. From the geological nature of the island, it may
be asserted that it was not covered by water at any time
within seventy-five or one hundred years back.

As land or public property situate within the territory

known as Upper Canada before Confederation, there is no
question that, under sections 109 and 117 of the B.N.A.
Act, Ship Island, subsequent to the coming into force of
the Act, remained part of the demesne lands of the Crown
belonging to the provinee of Ontario, and that province
retained it as its public property “ subject to any trusts
_existing in respect thereof and to any interest. other than
that of the province in the same”.

It was therefore incumbent upon the Appellant to show
that the island had ceased to form part of the public prop-
erty of the province and had become vested in the Crown
in right of the Dominion of Canada; and, unless it
be established that it passed out of the domain of the
province, either through the operation of some statutory
enactment, or by the effect of a deed conveying the title in
whole or in part, it must be decided that Ship Island is

(1) [1933] Ex. CR. 4.
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still vested in the province of Ontario, and the judgment
a quo must be confirmed.

The Appellant claimed title both ways:

(@) As a tenant through and under a patent of lease
dated the second day of June, 1862, from the Crown to the
Buffalo & Lake Huron Railway Company, all rights there-
under having been conveyed to the Appellant by a quit
claim deed dated January 19, 1927;

(b) As owner of the fee by reason of the provisions of
section 108 of the B.N.A. Act, the Appellant contending
that Ship Island formed part of a public harbour on July
1, 1867; or, in the alternative, that it was on that date a
river and lake improvement within the meaning of that
section and the schedule thereto.

The action was tried and is submitted to us only on the
question of title, and the judgment is therefore limited to
that issue. It will be convenient to examine each of the
Appellant’s contentions in the order in which they are
stated.

The property leased to the Buffalo & Lake Huron Rail-
way Company, in 1862, is described in the patent of lease:

all those parcels of land covered with water situate in the townships of
Goderich and Colborne in the County of Huron in our said Province of
Canada, being the water lots in front of the town of Goderich in Lake
Huron and extending balf a mile to the south and north of the River
Maitland together with the water lots in the said River extending from
Lake Huron up the said river one mile and seven-eighths of a mile to
opposite the northeast corner of the said Town of Goderich that is to
say: (N.B. The patent then proceeds to define the water lots by metes
and bounds).

As will be noticed, the lease from the Crown is a lease of
“water lots”. They are “water lots” in Lake Huron, or
“water lots” in the river Maitland, but only “water lots”.
They are expressly designated as “parcels of land covered
with water”. The Crown lease contains a complete and
minute definition of the metes and bounds, which we do not
deem it necessary to set out here in full, but in which, with

regard to the locus in quo, the lots are referred to as being
along the water’s edge of the River Maitland along the Goderich side
thereof to Lake Huron.

We find it impossible to bring Ship Island within the de-
scription of the leased property, and we agree with the
learned President of the Exchequer Court that, upon the
terms of the patent, Ship Island was not included in the
grant.
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It may be mentioned that on June 14, 1859, and on 1933
February 17, 1865, agreements were made between the TarKing
Canada Company and the Buffalo & Lake Huron Railway ,.. >
Company whereby the former sold and conveyed to the GEII\;ITE;!;IIE)OF
latter all its rights and interest under patents or grants anp Fomresr.
previously issued by the Crown to it; but with regard to p. oy
Ship Island these agreements did not carry the Buffalo —
Railway Company any further than the lease from the
Crown of 1862. It follows, therefore, that the Appellant
took no right to or interest in Ship Island under the con-
veyance by the quit claim deed of January 19, 1927, from
the Buffalo & Lake Huron Railway Company.

‘We have now to consider whether the island became
vested in the Dominion by force of section 108 of the
British North America Act.

Under that section,

The Public Works and Property of each Province, enumerated in the
Third Schedule to this Act, shall be the Properity of Canada.

The Third Schedule is entitled “ Provineial Public Works
and Property to be the Property of Canada”; and, among

the works and property enumerated therein, are:
2. Public Harbours.
5. Rivers and Lake Improvements.

It is contended by the Appellant that, in 1867, Ship
Island came under either of these two subheads. We will
deal first with No. 2: Public Harbours.

This raises two questions: Whether in 1867 Goderich
Harbour was a public harbour within the meaning of the
Third Schedule; and, that being answered in the affirma-
tive, whether Ship Island formed part of the harbour.

It would be difficult to say that, in 1867, Goderich har-
bour was not a “public harbour”. In the Fisheries case
(Attorney-General for Canada v. Attorneys-General for
Ontario, Quebec and Nova Scotia (1)), the Judicial Com-
mittee declined to attempt an exhaustive definition of the
term. The view that it meant only “such a harbour and
such portions of it as had been the creation of public
money” was rejected by this Court (Holman v. Green) (2),
and by the Privy Council (Attorney-General for Canada v.
Ritchie Contracting and Supply Co.) (3). In the latter
case, it was explained that “public harbour means not

(1) 118981 A.C. 700. (2) (1881) 6 Can. S.CR. 707.
(3) [1919] A.C. 999 at 1004.
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1933 merely a place suited by its physical characteristics for use

L

TusKing 88 & harbour ” (an “indentation of the coast to which the
Arromgy.  PUblic have right of access, and which by nature is so. shel-

Ganemanor tered as to admit of a ship lying there ”)—“but a place
,mglﬁﬁm to which on the relevant date the public had access as a
Rindret J harbour, and which they had actually used for that pur-

— " pose”. (p. 1004)..

Applying this test, and upon the evidence as to the state
of affairs at the relevant date, ie., at the date at which
the B.N.A. Act became applicable, it must be agreed that
Goderich Harbour was a public harbour. Even although
the work of erection of the harbour and of the subsequent
improvements thereof may not have been actually carried
out by the province or through the expenditure of public
money, the work done by the Canada Company or by the
Buffalo Railway Company was part of the consideration—
in fact, the main consideration—for the leases or grants
from the Crown to these companies. To establish this it
is sufficient to quote the following passage from the patent
of lease to the Buffalo Railway Company of June 2, 1862:

AND WE DO hereby declare it to be Our Royal will and pleasure
and these Our Royal Letters Patent are granted upon and subject to the
express conditions hereinafter mentioned that is to eay, Upon condition
that the said Company and their Successors ghall and do at their own
risk, costs, charges and expense within the space of five years from the
date hereof provide sufficient accommodation in the Inner Harbour of
Goderich aforesaid for the largest vessels navigating Lake Huron and shall
establish and maintain during the period of this demise a facile and safe
entrance or channel into the Inner Harbour aforesaid for such vessels
as aforesaid and whether by the erection and maintenance of piers or
otherwise with a depth in such channel sufficient for the safe entrance of
the vessels aforesaid, and also shall and do at their like risk, cost, charges
and expense from time to time and at all times during the term hereby
granted well and sufficiently repair, uphold, maintain and keep the said
wharves and piers, channel and Inner Basin in good, substantial and
sufficient repair and fit proper and accessible for the safe landing of
passengers and for the discharge of vessels and steamers and the landing
and warehousing of goods and passengers therefrom.

It may further be added that, under the terms of the
lease, all plans or diagrams of improvements had to be
submitted to the Commissioner of Crown Lands and the
Commissioner of Public Works and they were to be exe-
cuted to their satisfaction. The companies were to permit
and suffer passengers to land at the wharves or piers from
any boat, ship or vessel with their personal baggage or
luggage without charge and could demand and receive
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reasonable wharfage dues only for and in respect of goods 1933
and merchandise landed at or shipped from the said TmrKine
wharves or piers, the dues being either controlled by statute ..oz ev.
or submitted to and approved by the Governor General in Ggﬁf,‘,‘;l’:,“
Council. AND FORREST.
Without going into details, it appears by official plans p, = =y
and by departmental reports that a good portion of those —
works and improvements had been actually carried out and
that, at the time of Confederation, Goderich Harbour was
not only capable of being used, but that it was actually
in use as a harbour in the commercial sense. It may accord-
ingly be held as falling, at the pertinent date, within the
“ clags of harbour meant by the expression public harbour ”.
In the view we take of the case, it is not necessary to
discuss the nature of the provinee’s proprietary rights in
the harbour. It is sufficient to say that the Crown, in right
of the province, held at least a reversionary interest.
Given a public harbour at Goderich, in 1867, there re-
mains to find out what territory fell within it and, further,
whether Ship Island, if within the ambit of the harbour,
formed a part of it. (Attorney-General for Canada v.
Ritchie Contracting & Supply Co.) (1). This must depend
upon the circumstances of the particular case and, in
accordance with the rulings of the Judicial Committee in
the Fisheries case (Attorney-General for Canada v. Attor-
ney-General for Ontario, etc.) (2), and in Attorney-General
for British Columbia v. Canadian Pacific Railway) (3), that
question must be tried as a question of fact.

We agree with the learned President of the Exchequer
Court that, on the evidence, “it is open to serious doubt
if Ship Island was, in 1867, situated within the bounds of
what was known and used as Goderich Harbour ”; and, at
all events, we see no reason to dissent from his conclusion
that the island was not a part of the harbour.

In the Fisheries case (2), the Privy Council expressed
the opinion that even the foreshore, between the high and
low water-mark, on the margin of a harbour, although
Crown property, did not necessarily form part of the har-
bour, and that there must be a further inquiry as to whether

(1) [1919] A.C. 999 at 1003 and (2) [1898] A.C. 700 at 712.
1004.
(3) [1906] A.C. 204 at 209.
753287
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it has “actually been used for harbour purposes, such as
anchoring ships or landing goods”. Of course, their Lord-
ships’ observations may be read as laying down only illus-
trations of what the test must be (Duff, now CJ., in
Attorney-General for Canada v. Ritchie Contracting &
Supply Co.) (1); but there is, in this case, no evidence that
the island, at the date of Confederation, had become * one
of the constituents of the harbour”, or, in fact, was in
use or had ever been in use for any “harbour purposes”,
except in respect to one particular: certain cribwork alleged-
ly erected on the island and which may be looked at from
the viewpoint either of a harbour work or of a river im-
provement. For that reason, that particular point will be
dealt with together with the last contention in support
of the claim of the Dominion, to wit: that Ship Island
became vested in the Dominion as falling under item 5 of
the Third Schedule of section 108: “Rivers and Lake
Improvements ”.

The facts are these:

Vessels wintering in Goderich Harbour ran considerable
risk in the spring on account of the ice carried down the
river Maitland, on the breaking up of the winter. To
obviate this, at some period prior to the year 1861, an ice-
breaker was constructed across one of the branches of the
river. This work is mentioned in the report of the Com-
missioner of Public Works of the 14th February, 1862, and
again in the report of John Page, Chief Engineer of the
Department of Public Works, dated the 20th January,

1870, where it is referred to as follows:

In order to prevent the wharves, warehouses, etc., from being damaged
during spring freshets, as well as for the protection of such vessels as
might winter in the harbour, an ice-breaker, 1,100 feet long, and from
9 to 10 feet high over low water, has been constructed.

This commences at a point on the south shore, 2,300 feet inside
of the basin, and extends outwards in a direction nearly parallel with
the entrance piers. It appears to be strongly built and secured; never-
theless, a heavy freshet in the spring of 1868, carried away about 200 feet
of it, and made a large breach through the gravel bank in its rear.

Two departmental plans were filed, respectively dated
July, 1861, and 5th November, 1870. They show the ice-
breaker.

On the plan of 1861, it is traced across the river channel,
in the direction of Ship Island, but it does not reach the

(1) (1915) 52 Can. S.C.R. 78, at 105.
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island. It 1 1s however, followed up by another tracing in- 1933

dicated as “cribwork ”, and running through the width Tas » Kena

of the island. AmToRNEY-
On the plan of 1870, the ice-breaker and the cribwork Gexeraror

again appear, although not quite in the same relative posi- 4xp Formner.

tion to one another. At the extreme end of the ice-breaker, p.—— 5
on the island side, a legend on the plan indicates that 200 —
feet of the work were carried away in the spring of 1868
(as mentioned in Page’s report above referred to) and states
that this was repaired.

Neither the report of the Commissioner of Public Works,
in 1861, nor that of Chief Engineer Page, in 1870, makes
any reference to the cribwork on the island. Outside of
the tracings on the plans, there is not the slightest evidence
even alluding to it. None of the old residents, who were
heard as witnesses, were able to give any information about
it. Tt cannot be said with certainty that it was ever con-
structed. It may have been only part of the “ proposed
works”. If ever constructed, it is impossible to say
whether by the lessees of the Crown as part of their obli-
gations or by the occupiers, if any, of the island for their
own self purposes. Whatever evidence there is is incon-
clusive and is suseeptible of being interpreted in one sense
or the other. We are not satisfied that the presence of
the eribwork on the island in 1867 has been established
in such a way as to enable us to deal with it as a then
existing public work or as a work which was then the
property of the provinee and which could be classed either
as harbour work or as a river improvement within the
Third Schedule.

Moreover, the cribwork alone, not the island itself, would
come under the designation of * river improvement ”. The
island was put there by Nature. Under no stretch of
imagination can it be styled a man-made improvement. It
was authoritatively decided in the Fisheries case (1) that
the transfer by s. 108 to the Dominion of “rivers and lake
improvements ” operates, on its true construetion, in re-
gard to the improvements only, that is to say: in regard
only to the “artificial works” themselves. It is quite
evident that, in this case, the transfer of the cribwork qua
improvement would ‘not carry the transfer of the entire

(1) [1898]1 A.C. 700, at 710-711.
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island. We doubt if it would mean any more than an ease-
ment on Ship Island in favour of the Dominion. And that
leads to a further difficulty, because the record is abso-
lutely lacking in the information required to fix the locus
of the easement. In the earlier days, Ship Island is proven
to have had an area of four acres. This had dwindled down
to nine-tenths of an acre in 1929. The balance has been
“dredged away”. For all we know, the cribwork may
have been placed, if at all, on that part of the island which
was “ dredged away ”. It is certain that the cribwork and
the ice-breaker have long since disappeared. To replace
them, a breakwater was built, at a much later date, across
the whole of the river Maitland and at some distance north
of Ship Island.

The existence—even if it should be conceded—of the
cribwork in 1867 would suggest at most the transfer of
an easement on Ship Island to the Dominion of Canada by
force of s. 108 and its schedule. With the meagre data at
our disposal, it is not easy to see how the locus of the
easement could be defined, nor can we perceive what use-
ful purpose would be served by inserting in the judgment
a declaration that the easement was vested in the Appel-
lant, in view of the Appellant’s avowed intention to destroy
the island.

So far as that question may affect the amount of com-
pensation, it may be taken care of when that and other
matters reserved by the judgment of the Exchequer Court
will be later considered by that court.

For the moment, the Appellant has failed to convince
us that the conclusion reached by the learned President
was wrong, and the appeal from his judgment ought to be
dismissed with costs.

Appeal dismissed with costs.

Solicitor for the appellant: W, Stuart Edwards.

Solicitor for the respondent the Attorney-General of On-
tario: Joseph Sedgwick.

Solicitor for the respondent Forrest: W. G. Pugsley.
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IN THE MATTER OF HELEN (THELMA) DELAURIER, AN 1933
INFANT UNDER THE AGE OF TWENTY-ONE YEARS. * Nov. 29.

MARIE DELAURIER Axp JOSEPH} prmanms
DELAURIER (APPLICANTS) .... d ? % Jan.26.

RN

AND

LILA JACKSON ax» FREDERICK G.
JACKSON (RESPONDENTS) .......... RESPONDENTS.

ON APPEAL FROM THE COURT OF APPEAL FOR ONTARIO
Infant—Custody—Parental rights—Religious faith.

Appellants applied in the Supreme Court of Ontario for the custody of
their infant child who, for about ten years from early infancy, had
been in the care of respondents. Appellants were Roman Catholies
and respondents were Protestants and the child had become identified
with respondents’ church. The application was dismissed, an appeal to
the Court of Appeal for Ontario was dismissed, and an appeal was
brought to this Court.

Held: In view of all the circumstances and the considerations in making
the orders dismissing the application, those orders should not be dis-
turbed.

Per Duff CJ. and Smith and Crocket JJ.: The father’s authority as to the
religious faith in which his child is to be educated, however wide it
may have been at common law, must now be measured by the rules
of equity, which, by express provision in the Judicature Act, prevail
in Ontario, and which, on an issue like the present one, recognize the
welfare of the child as the predominant consideration. If the child’s
general welfare requires that the father’s rights as to the religious
faith in which his child is to be reared be suspended or superseded,
the courts in the exercise of their equitable jurisdiction have power to
override them, though in doing so they must act cautiously. Due con-
sideration must be given to the father’s wishes, but if the court is
satisfied, upon consideration of all the facts and circumstances (and
though no serious misconduct of the father is proved), that those
wishes conflict with the child’s own best interests, viewed from all
angles—material, physical, moral, emotional and intellectual as well
as religious, then those wishes must yield to the child’s welfare. (In 7e
O'Hara, [1900] 2 1R. 232, at 239, 241; Ward v. Laverty, [1925]1 A.C.
101, at 110, cited). The orders made in the present case were justified.

Per Rinfret J.: The rules of equity must prevail and a very great dis-
cretion is vested in the judge hearing the application. Having regard
to all the circumstances, it cannot be said that the discretion has been
wrongly exercised in this case.

Per Hughes J.: It is an equitable principle that the court may control or
ignore the parental right but in so doing should act cautiously, and
should act in opposition to the parent only when judicially satisfied
that the child’s welfare requires that the parental right be suspended

* PreseNT:—Duff CJ. and Rinfret, Smith, Crocket and Hughes JJ.
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1934 or superseded. As the orders herein were in their nature discretionary,
DEI:;R]EB and were affirmed by the Court of Appeal, there was no principle on
. which this Court could interfere.
JACKSON.

—_ APPEAL by the parents of the child, Helen (Thelma)
DeLaurier, who was born on July 19, 1920, from an order
of the Court of Appeal for Ontario dismissing the appeal
of the said parents from the order of McEvoy J. of Sep-
tember 4, 1929, and the order of Kerwin J. of January 13,
1933, dismissing an application by way of originating notice,
directed against the present respondents, for a writ of
habeas corpus and for custody of the said child.

The material facts of the case are sufficiently stated in
the judgments now reported. The appeal was dismissed
with costs.

J. F. Boland, K.C., for the appellants.
J. L. Grogan for the respondents.

The judgment of Duff, C.J., and Smith and Crocket JJ.,
was delivered by

CrockEr J.—This is an appeal from the judgment of the
Appellate Division of the Supreme Court of Ontario dis-
missing the appellants’ appeal from the judgment of
McEvoy, J., delivered September 4, 1929, and of Kerwin,
J., delivered January 13, 1933, refusing an order for a writ
of habeas corpus against the respondents, and for the cus-
tody of an infant girl, Helen or Thelma DeLaurier, of whom
the appellants were the natural and the respondents the
foster parents.

The appellants’ motion, it appears, was made before Mr.
Justice McEvoy on January 11, 1928, when, after hearing
the evidence of both appellants and both respondents, and
some other witnesses, His Lordship stated that the child
would remain in the custody of the court in the meantime.
“That will mean ”, he added, “ with the Jacksons for the
time being ”. The matter remained in that position until
the delivery of His Lordship’s formal judgment on Sep-
tember 4, 1929, from which the appellants appealed to the
Appellate Division, which, on December 11, 1929, gave
them leave to move in Single Court for an order for the
present custody of the child, the appeal to stand over pend-
ing the disposition of such motion. Various notices of
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motion returnable before different judges at chambers were
subsequently served by the appellants, but no further pro-
ceedings were taken until June 28, 1932, when, in pur-
suance of an order of the late Mr. Justice Grant for the
taking of further evidence before the Assistant Master, both
the appellants and the respondents were further examined
before that officer, and the evidence of other witnesses taken
as well. The matter finally came before Mr. Justice Kerwin
on December 20, 1932, when, after perusing the various
orders and the evidence taken before Mr. Justice McEvoy
and the Assistant Master, he concluded that he should see
the parties and the child, and he therefore directed that
they appear before him on January 9, the appellants after
the hearing before the Master having removed to Montreal.
Madame DeLaurier appeared before him in pursuance of
this order and both Mr. and Mrs. Jackson, but Joseph
DeLaurier was unable to attend. The three named were
briefly examined, and the child interviewed, and on January
13 last His Lordship delivered his judgment refusing the
application of the appellants for the custody of the infant.
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The girl, Thelma, was born at Toronto, July 19, 1920. A ‘

few weeks after her birth her mother, Mrs. DeLaurier, was
placed in & sanitorium for treatment for tuberculosis, and
at the same time four of her children, including Thelma,
were sent to a preventorium. . Mrs. DeLaurier did not re-
turn to her home until February, 1922. Expecting to be
confined shortly, she felt unable to look after the four
children whom the authorities at the preventorium decided
should be discharged from that institution. The Catholic
Welfare Bureau undertook to place Thelma in St. Mary’s
Infant Home, and to see that she would be looked after
until after the mother’s confinement, and when she would
be able herself to attend the child. It was found, however,
that St. Mary’s Infant Home was quarantined for measles
and the Catholic Welfare Bureau then asked the Home to
place the infant with some family. At the direction of
the authorities of the Home, the father took the child on
February 3, 1922, to Mr. and Mrs. Jackson who conducted
a boarding house for infants, and who were to be paid by
the Home at the rate of $20 per month. The City of
Toronto paid for the child’s maintenance for some time,
and then the Catholic Welfare Bureau, but always through
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the Infants’ Home. In September, 1922, the DeLauriers
were notified that the Catholic Welfare Bureau would no
longer be responsible for the child’s maintenance and the
Jacksons were notified by the Infants’ Home that they
would receive no further payments through that institu-
tion. The child’s mother still felt unequal to looking after
Thelma, and the husband thereupon made arrangements
with the Jacksons for the latter to continue boarding the
child at the same rate. The sum of $19 in all was paid
by DeLaurier in instalments and the Jacksons then notified
the parents to come and take the child, and to bring clothes
for her. The parents were unable to supply the clothes and
Thelma remained with the Jacksons. The father visited
the child occasionally, but the mother states that she was
unable to do so on account of her health, and because she
was not familiar with the city.

These are the unfortunate circumstances which explain
how the Jacksons were first brought into contact with
Thelma when she was only 18 or 19 months old. A warm
attachment seems to have grown up between them and the

" child, and, upon moving to Havelock, where Mr. Jackson

had obtained a new position, they were allowed by the
DeLauriers to take Thelma to live with them there. They
remained there until 1927, when they returned to Toronto,

* bringing Thelma back with them, and continuing to treat

her as a member of their family, as they had done during
the whole period of their residence at Havelock.

The child has come to be known as Thelma Jackson,
calls the Jacksons her father and mother and their son
and daughter her brother and sister, although she knows
that the DeLauriers are her natural parents. Both Mr. and
Mrs. Jackson are Protestants and attend a United Church
in Toronto, with which Thelma has become identified. She
has been educated in the public schools of Toronto, where
she has won honour certificates and apparently has been
most happy.

- The DeLauriers, who are Roman Catholics, have had
fourteen children, of whom five were living with them in
Toronto, one of these being a married son, whose wife and
child lived also with them. Three younger boys occupied
one room together in their parents’ Toronto home, and a
daughter another room, which Mrs. DeLaurier explained
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she proposed Thelma, when she came back, should occupy
with her. Another daughter was under treatment in a hos-
pital. DeLaurier himself had served a sentence of two
months for an offence against the Ontario Liquor Law,
while one of the boys had twice been convicted of theft
and another before a magistrate for some minor offence.

One thing the evidence clearly shews—that Thelma has
been completely out of touch with her natural parents for
a period of now over ten years and that her mother has
had no contact with her since a few weeks or at most a
few months after her birth.

After a careful examination of the evidence and the
learned trial judge’s (Kerwin, J.) conclusion thereupon and
the reasons he gives for his decision, we are satisfied that
he in no manner disregarded the provisions of s. 24 of the
Ontario Infants Act, upon which the appellants much rely.
The effect of this section, no doubt, is that none of the
provisions of that statute shall be deemed to alter what-
ever authority the father may otherwise by law possess as
to the religious faith in which his child is to be educated.
This authority, however wide it may have been at common
law, must now be measured by the rules of equity, which in
virtue of the express provisions of the Judicature Act pre-
vail in Ontario as they do in England, and, in cases of this
kind, recognize the welfare of the child as the predominant
consideration. If the general welfare of the child requires
that the father’s rights in respect of the religious faith in
which his offspring is to be reared, should be suspended or
superseded, the courts in the exercise of their equitable
jurisdiction have undoubted power to override them, as
they have power to override all other parental rights,
though in doing so they must act cautiously. This, as I
take it, is the effect of Lord Justice FitzGibbon’s well known
exposition of the law on this subject in the O’Hara case (1).

Due consideration is, of course, to be given in all cases
to the father’s wishes but if the court is satisfied in any
case upon a consideration of all the facts and circumstances,
as shewn by the evidence, that the father’s wishes conflict
with the child’s own best interests, viewed from all angles—
material, physical, moral, emotional and intellectual as well
as religious—then the father’s wishes must yield to the

(1) In re O'Hara, 119001 2 LR. 232, at 239, 241.
76181—1
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welfare of the child. As to this see also remarks of Viscount
Cave in Ward v. Laverty (1). It is not a question of the
father having forfeited his parental rights by serious mis-
conduct, and it is, therefore, not necessary, in order to
justify the court in ignoring the father’s or the mother’s
wishes, that any such serious misconduct should be proved.
It is solely a question of what is in the child’s best interests.

This is the question to which the learned trial judge
clearly addressed himself after a careful review of all the
evidence taken before MecEvoy, J., and the Assistant
Master and after himself further examining the two re-
spondents as well as the female appellant and personally
interviewing the child herself, then in her thirteenth year.

There has been no case, so far as I have been able to
ascertain, where a child, old enough to form any religious
convictions, has, after the lapse of such a period of time,
been ordered, against her own expressed wish, from the
custody of a Roman Catholic family in which it has been
reared, to the custody of a Protestant family, or from the
custody of a Protestant family to that of a Roman Catholie
family, once settled or strong convictions in favour of either
religious faith have been acquired, as well as settled affec-
tions for the family in which he or she has been reared.
Viscount Cave in the Laverty case (2) and FitzGibbon
LJ. in the O’Hara case (3) point out the grave risks which
such an order would involve to the welfare and happiness
of the child, apart from all other considerations.

The trial judge’s personal interview with the girl hergelf
afforded him an opportunity, of which we have no doubt
he fully availed himself, to test the sincerity of her feel-
ings in these all important features.

We are of opinion that there was ample justification for
the decision of the learned trial judge to refuse the order
asked for in this case, and that the appeal should, there-
fore, be dismissed.

The appeal is dismissed with costs; the costs of the un-
successful motion to quash (fixed at $75) to be set off
against the respondents’ costs.

(1) [19251 A.C. 101, at 110. (2) [19251 A.C. 101.
(3) [1900]1 2 LR. 232.
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Rinrrer J—This is a case where the rules of equity
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must prevail, and a very great discretion is vested in the DrLaveme
judge to whom the application is made. Having regard to jycaaon.

all the circumstances, I am unable to reach the conclusion
that the diseretion has been wrongly exercised in the prem-
ises, and I agree with the disposition of the case made by
my brother Crocket.

Hueres J—On the 11th day of January, 1928, an appli-
cation by Joseph DeLaurier for the custody of Helen
(Thelma) DelLaurier came before Mr. Justice McEvoy,
who heard evidence viva voce and, on the 4th day of Sep-
tember, 1929, being of opinion that the child should remain
with the respondents, dismissed the application with costs.
The said Joseph DeLaurier appealed to the Court of Appeal
for Ontario and that ecourt gave leave to Joseph DeLaurier
to move in Single Court for an order for the custody of
Helen (Thelma)) DeLaurier and upon such motion to use
the evidence taken before Mr. Justice McEvoy and such
further evidence as might be presented and heard, and fur-
ther ordered the appeal to stand over pending the disposi-
tion of the motion. Further evidence was taken before
the Assistant Master on the 28th day of June, 1932, and,
on Friday, the 13th day of January, 1933, Mr. Justice
Kerwin heard the application of Joseph DeLaurier and
Marie DeLaurier on the evidence adduced before Mr. Jus-
tice McEvoy and before the Assistant Master, and dis-
missed the application without costs.

Mr. Justice Kerwin deemed it advisable to see the parties
and the infant. All appeared with the exception of Joseph
DeLaurier, whose wife, Marie DeLaurier, stated that they
were living in Montreal and that it was not possible for
him to leave his position. Mr. Justice Kerwin personally
questioned the infant and later gave written reasons. He
found that the appellants never definitely gave up their
rights to the custody of the child, or their rights to have
her brought up in their own faith, namely, the Roman
Catholic faith. He was of opinion that the parents had
done or omitted nothing since the previous hearing to for-
feit whatever rights they then had, but he was of opinion
that the child, almost thirteen years of age, should remain

where she was, namely, with the respondents.
76181—13
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Josd Joseph DeLaurier and Marie Delaurier then renewed
DeLavemr their appeal from the order of Mr. Justice MeEvoy and
Jacmsow. APpealed from the order of Mr. Justice Kerwin, and the
Court of Appeal, on the 12th day of April, 1933, dismissed

HughesJ. \ ) appeals with costs.

Written reasons were not given by the Court of Appeal.

The child was born on July 19, 1920. Shortly afterwards
it was found that the mother had tuberculosis and she was
ordered to go to a sanitarium, and four children, including
Thelma, were placed in a preventorium, where she re-
mained until February, 1922. At that time the mother
was about to be confined and the Catholic Welfare Bureau
agreed to place Thelma in St. Mary’s Infants’ Home. The
Home, however, was quarantined with measles and the
Catholic Welfare Bureau arranged with the Home to place
the baby temporarily, and they placed it with the re-
spondents. The City of Toronto paid for the child for a
while, and later the Catholic Welfare Bureau paid, but, on
September 20, 1922, payments ceased. Joseph DeLaurier
then made an agreement to pay the respondents four dollars
per week for Thelma’s care. In the opinion of the father
the child was well cared for. Joseph DeLaurier paid for
a few weeks and then he was not able to pay any more,
and had some negotiations with the respondents for the
return of the child. Subsequently the respondents moved
to Havelock and took Thelma with them. There was some
correspondence between the parties and Marie DeLaurier
sent a few dollars to the respondents at Havelock. The
respondents later returned to Toronto and, in the month of
August, 1927, Joseph DeLaurier told the respondents that
he did not have any money but that he wanted the child
back.

Marie DeLaurier testified that she saw Thelma in
December, 1922, and again the day before Christmas in
the year 1927. In the meantime she had telephoned to
the respondents asking them to come to some arrangement,
and at least to permit her to see the child, but that the
respondents had asked her to sign adoption papers before
permitting her to see the child. She testified that she had
written several letters to the respondents while they were
at Havelock and, on one occasion, had sent two dollars for
Christmas. The respondents answered twice and then
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ceased to write. The mother was of opinion that the re-
spondents were good to Thelma.

Lila Jackson testified that the respondents were to receive
$20 per month for the care of the child, but that payments
ceased in September, 1922, An arrangement was then made
with Joseph DeLaurier whereby he agreed to pay $4 per
week, but he paid only $19 in all. Lila Jackson testified
that she then asked Joseph DeLaurier by telephone to
come and take Thelma home. She finally concluded that
the appellants had abandoned the child. Lila Jackson testi-
fied that she was quite healthy and that she had two chil-
dren of her own, both of whom were wor. ing. She stated
that in September, 1931, Thelma’s tonsils and adenoids had
been removed and that she had gained nineteen pounds in
weight between that date and the date of the last taking
of evidence, namely, June, 1932.

The respondent, F. G. Jackson, was a mechanic. He
corroborated the evidence of his wife. He stated that the
question of pay for Thelma had been forgotten long ago
and that the child was very dear to the respondents.

Katherine Hughes, an associate worker of the Catholic
Welfare Bureau, stated that on May 27, 1922, she had
visited the house of the appellants; that it was a clean,
comfortably furnished eight-roomed house. Marie De-
Laurier was doing the work and apparently the family
was managing very well and was comfortable. The evi-
dence shewed, however, that Joseph DeLaurier had been
sentenced to two months’ imprisonment for a breach of
the Liquor Control Act, and one of the boys had been
before the Juvenile Court on two occasions for theft.

From the foregoing, it appears clear that the appellants
were, at the time Mr. Justice Kerwin examined Thelma,
practically strangers to her.

The appellants rely strongly on section 24 of the Infants

Act, R.S.0., 1927, chapter 186, which reads as follows:—
Nothing in this Act shall change the law as to the authority of the

father in respect of the religious faith in which his child is to be edu-

cated. .

Section 21 of the Judicature Act, R.S.0., 1927, chapter 88,

provides as follows:—

In questions relating to the custody and education of infants, and
generally in all matters in which there is any conflict or variance between
the rules of equity and the rules of the common law with reference to
the same matter, the rules of equity shall prevail.
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Jo34 In equity a principle was early established that the
DeLavrme court might control or ignore the parental right but in so
doing it should act cautiously, and should act in opposition
to the parent only when judicially satisfied that the welfare
of the child required that the parental right should be sus-
pended or superseded.

In the present case, Mr. Justice Kerwin interviewed
the infant and then dismissed the application of the appel-
lants, and Mr. Justice McEvoy had some time before
dismissed a similar application after seeing the parties and
hearing their evidence. The Court of Appeal affirmed
these dismissals, and, as the orders of dismissal were in the
nature of discretionary orders, I do not know on what
principle this Court can now interfere. The appeal, there-
fore, should be dismissed with costs, against which should
be set off the costs of the motion to quash the appeal
fixed at $75. )

v,
JACKSON.

HEhes J.

Appeal dismissed with costs.

Solicitor for the appellants: W. B. McHenry.

Solicitors for the respondents: Mulock, Milliken, Clark &
Redman.

1933  WILLIAM G. GOODERHAM, oNE oF

[

%Nov.23,24. THE TRUSTEES OF THE ESTATE OF THE APPELLANT;
LATE GEORGE GOODERHAM ............

1934
* Jan. 26. AND
_ THE CORPORATION OF THE CITY

OF TORONTO .........ccvvvvn... } RespoNpexs.

ON APPEAL FROM THE COURT OF APPEAL FOR ONTARIO

Assessment and taxation—Constitutional law—Income received by trustee
in Ontario and paid over to persons out of Oniario—Trustee assessed
by municipality in 1932 for income so received and paid over in 1931—
Assessment Acl, RS8.0., 1927, c. 238 (as amended in 1930, c.46), ss. 4,
10, 18 (1) (4) (6) (6)—Nature and vaolidity of the tazation—Direct
taxation.

Appellant, a resident of Toronto, Ontario, was & trustee under the will of
G. who had died in 1905, & resident of Toronto, Ontario. In 1932

appellant made a return to the assessment commissioner of Toronto
shewing income received (in Ontario) during 1931 on a certain trust

Present:—Duff CJ. and Rinfret, Smith, Cannon and Hughes JJ.
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under G.s will, which income had been paid over in 1931 to the
persons entitled under the trust, who were domiciled and resident in
the United States. The city assessor, in the assessment roll prepared
in 1932 upon which taxes for 1933 would be levied, assessed appellant
for the amount of said income.

Held: The assessment was legal under the provisions of ss. 4, 10 and
13(1) (4) (5) (B) of the Assessment Act, RS.0. 1927, ¢. 238 (as
amended in 1930, c. 46); which provisions are intra vires.

The legislation discussed with regard to its purpose, construction and effect.
It does not offend against the requirement that provincial taxation be
“direct taxation”.

APPEAL by William G. Gooderham, one of the trus-
tees of the estate of George Gooderham, deceased, from the
judgment of the Court of Appeal for Ontario dismissing
the appeal of said appellant from the judgment of His
Honour Judge Denton, Senior Judge of the County Court
of the County of York, dismissing the appeal of said appel-
lant from the Court of Revision for the City of Toronto
confirming the assessment of the appellant in respect of
income, amounting to $73,083, received on a certain trust
under the said deceased’s will.

The appeal to the Court of Appeal was upon a special
case stated by His Honour Judge Denton pursuant to s. 84
of the Assessment Act, R.S.0., 1927, ¢. 238. The special
case was as follows:

1. The late George Gooderham died on or about the first day of May,
1905. He was a resident of the city of Toronto, and he duly made his
last will and testament, probate whereof was granted on the second day
of October, 1905. A copy of such probate is hereto annexed.

2. By bhis last will and testament the said George Gooderham set aside
a share of his estate for his daughter, Mrs. V. D, Bird, and directed his
trustees to pay to her the income ariging therefrom during the term of
her natural life, and on her death the said trustees were directed in the
events that have happened to pay the income arising from one-half of
said share to the husband of the said daughter in equal quarterly pay-
ments on the first days of January, April, July and October in each year,
and subject thereto that the income from the said share or 8o much thereof
as the trustees of the said will in their discretion should see fit should
be applied towards the support, maintenance and eduecation of the child
or children of the said daughter until the youngest child shall have attained
the age of twenty-one years, and upon the youngest child of such daughter
attaining the age of twenty-one years to divide the whole with accumu-
lations in case the husband be dead, or the one-half share in case he be
alive among the surviving children of the said daughter and the issue of
any children who may have died leaving issue surviving all as set forth
in the said will, a copy of which is attached hereto.

8. The eaid Mrs. V. D. Bird died prior to the year 1931, leaving her
surviving her husband and daughters, all of whom are still living. The
said daughters are all under the age of twenty-one years.
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1934 4. The said Mrs. V. D. Bird at the time of her death and for a long
T time prior thereto was domiciled and resident in the state of Massa-
GOOD?)RHAM chusetts, one of the United States of America, and her said busband

Crry and children were at the time of the death of the said Mrs. V. D. Bird
oF ToroNTO. and are still domiciled and resident in the state of Massachusetts, and
— the income arising from time to time since the death of the said Mrs.
V. D. Bird upon one-half of the share of the estate of the said late George
Gooderham set apart for the said Mrs. V. D. Bird, pursuant to the
direction of his last will and testament as aforesaid, has been paid quarterly
to the husband of the said Mrs. V. D. Bird for his own use, and as to
the other one-half thereof has been applied towards the support, mainte-
nance and education of the children of the said Mrs. V. D. Bird by
paying the same to the said husband upon vouchers for the proper appli-

cation thereof by him.

5. The trustees of the will of the said late George Gooderham in the
year 1932 made a return to the assessment commissioner showing the
receipt by them of income o the amount of $73,083, received by them
for the year ending December 31, 1931, upon the share of the estate of
the late George Gooderham so set aside for the late Mrs. V. D. Bird
under the provisions of the said will hereinbefore in part recited.

6. The assessor, in the assessment roll prepared in the year 1932 upon
which taxes for the year 1933 will be levied, has assessed William G.
Gooderham, one of the trusiees under the will of the said late George
Gooderham, for the said sum of $73,083 (the income shown by the said
return). No objection is taken on the ground that only one of the trustees
had been assessed.

7. From such assessment the appellant appealed to the Couri of
Revision and said appeal was dismissed.

8. The appellant then appealed to the County Judge of the County
of York from the decision of the Court of Revision and the appeal came
on for hearing before me on the 14th day of December, 1932.

9. On the hearing of the said appeal, the appellant requested me to
make a note of the questions of law and construction of statutes raised by
him and to state the same in the form of a special case for the Court
of Appeal should my judgment be adverse to the appellant.

10. After hearing the evidence and argument X delivered judgment dis-
missing the said appeal.

At the request of the appellant I have granted this special case, pur-
suant to section 84 of the Assessment Act. The questions of law and con-
struction of statutes, which I now submit to the Court of Appeal, are
as follows:

(1) Was I right in holding that section 13 of the Assessment Act as

enacted by section 3 of the Assessment Amendment Act, 1930
[e. 46 of 1930] is intra vires of the Legislature of the Provinee
of Ontario?

(2) Was I right in holding that under the provisions of the Assess-
ment Act and the amendments thereto the appellant was properly
placed on the assessment roll and assessed in the year 1932 in
respect of such income as was received by the said trustees during
the year 1931 and paid over in the same year as set forth in para-
graph 4, the said assessment being the amount upon which taxes
for the year 1933 will be levied?

Dated, January 31, 1933. J. H. DENTON

J.
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By the judgment of the Court of Appeal both questions
submitted were answered in the affirmative.

It was contended on behalf of the appellant that s. 13 (1)
of the Assessment Act (R.S.0. 1927, ¢. 238, as amended
in 1930, c. 46) does not authorize an assessment of the
person who receives the income as trustee, but provides
for a tax in rem, on the income itself; that the intention
of the legislation was to get at the income itself and to
agsess directly; that it does not authorize an assessment to
be made in 1932 for the purpose of taxation in 1933 in
respect of income received and paid over in 1931; the
income cannot then be assessed “in the hands of the trus-
tees ”’; that if the assessment is to be treated as a personal
assessment of the trustee, then it was beyond the power
of the legislature to enact the legislation.

It was contended on behalf of the respondent that s. 13
of the Act authorized the assessment of the appellant in
. respect of income received by him as trustee, which is
payable to persons resident out of Ontario; that the Act
authorized the assessment of the appellant in 1932 in re-
spect of such income received in 1931; and that the legis-
lation was intra vires.

The relevant provisions of the Act are set out in the
judgment now reported.

D. L. McCarthy, K.C., and J. W. Pickup, K.C., for the
appellant.

C. M. Colguhoun, K.C., and J. P. Kent for the re-
spondent. :

E. Bayly, K.C., for the Attorney-General of Ontario.
The judgment of the court was delivered by

Durr C.J—The facts are set forth in the stated case
and it will not be necessary to repeat them. It will be
convenient first to consider the question as to the validity
of the legislation.

The primary provision of the Assessment Act is s. 4,
R.S.0., 1927, c. 238, and it is in these terms:

All real property in Ontario and all income derived either within or
out of Ontario by any person resident therein, or received in Ontario by
or on behalf of any person resident out of the same shall be liable to
taxation * * *
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The purpose of the legislature, clearly expressed in this
enactment, is that income received in Ontario by or on
behalf of persons not resident in Ontario shall be liable
to taxation. The specific provisions dealing with income
falling within this rule are to be found in s. 13 of the Act,
subsections (1), (4), (5) and (6). But before discussing
these provisions we shall first quote s. 10, which is in these
words:

10. (1) Subject to the exemptions provided for in sections 4 and 9:

(a) Every person not liable to business assessment under section 9

ghall be assessed in respect of income;
x & % ‘

(2) The income to be assessed shall be the amount of the income
received during the year ending on the 3lst of December then last past.
For the elucidation of this provision, it should be men-
tioned that s. 1 () provides that the word “ person” in-
cludes “agent” or “trustee”. Where income is received,
therefore, in Ontario during a given year by a trustee on
behalf of somebody who is resident out of Ontario, that
income, by force of the provisions of the Act, is assessable
to income tax in the succeeding year. In the ordinary
case, as it admittedly was in the present case, the assess-
ment is made upon a return received by the Assessment
Department from the trustee after the expiration of the
year during which the income was received; and at a time,
therefore, when the amount has been definitely ascertained.

We now turn to the provisions specifically dealing with
income received in Ontario by trustees for payment to
persons not resident in the province. These provisions are

as follows:

13. (1) Where a person resident in Ontario creates a trust or agency
fund or dies leaving an estate, and income from .such fund or estate is
payable to a person resident outside of Ontario, the income payable to
such non-resident shall be assessed in the hands of the executors, admin-
istrators, trustees or agents of such estate or fund, who may pay the
amount of taxes out of the income in their hands.

(4) Any executor, administrator, trustee or agent failing to pay the
income tax levied upon any assessment made under this section out of
the fund or estate shall be personally liable therefor.

(5) The municipality entitled to assess shall be the municipality in
which the testator resided at the time of his death, or in which the
settlor or principal resided at the date of the creation of the trust or
agency fund, or, if the testator, settlor or principal did not reside in
Ontario, at such time or date, the municipality where the trustee or agent
resides, or if there be more than one, where the chief business of the
trust or agency fund is carried on.

(6) Where the person in receipt of income assessable under this section
resides or carries on business within the municipality entitled to assess,
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the assessment shall be made either at his place of business or residence;
and where such person does not reside or carry on business in the
municipality entitled to assess, the assessment shall be made at the office
of the clerk of such muniecipality.

In conformity with the general enactment of s. 4, such
income is assessable, and it is not disputed that s. 10 (2)
governs the procedure. The income described in s. 13 (1),
therefore, is to be assessed “in the hands of” the executors,
administrators or trustees in the year succeeding the receipt
of it. It is assessable because, in the language of s. 4, it
is “liable to taxation”. By that section, it is placed in
precisely the same category purposes as income derived
by “a person resident” in Ontario.

There can be no possible question that such income is
taxable by the provinece. It is property in the province
and subject to the control of the provincial legislature.
Moreover, it belongs to a class of subjects to which Lord
Hobhouse, in Bank of Toronto v. Lambe (1), refers to
in these words:

[It] is always spoken of as [a direct tax], and is generally looked
upon as a direct tax of the most obvious kind;

(See also the judgment of the Judicial Committee in
Attorney-General for British Columbia v. Kingcome Navi-
gation Co. (2)).

The legislature having determined to do what it was
entitled to do, that is to say, to provide for the assessment
of such income for the purposes of income tax, might have
proceeded in various ways. The legislation intending to
carry out this design might have enacted that the executor,
administrator or trustee should hold the income in trust,
primarily to pay the tax, and, thereafter, to pay over the
residue in accordance with the trusts declared by the in-
strument creating the trust. The legislature adopted a
somewhat different course. The statute first declares that
income shall be assessed in the hands of the trustees; and
then proceeds to empower the trustees to pay the tax
“out of the income in their hands”, and then (subs. 4) to
enact that the trustee “failing to pay the income tax levied
upon any assessment made under this section out of the
fund or estate shall be personally liable therefor.” The
intention of the statute appears to be unmistakeable. The
income is to be assessed in the hands of the trustees. The

(1) (1887) 12 App. Cas. 575, at 582.  (2) (1933) 50 T.L.R. 83, at 86.
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trustees may pay the tax out of the income in their hands,

Goopermam and, failing to do so, they shall be personally liable. " In

V.

substance, there appears to be little difference between

or Toronto. authorizing the trustee to pay out of the income and

Duff C.J.

penalizing him by making him personally liable if he fails
to do so, and constituting him a trustee of the income for
the purpose of paying the tax, or requiring him to pay
the tax out of the income.

The purpose of the legislature being to levy a tax in
respect of income received by the trustee in Ontario, (the
trustee being, it may be added, as appears from subs. 5,
resident in Ontario) I can see no reason why any one of
these methods might not lawfully be adopted.

I do not think such legislation offends against the con-
dition requiring provincial taxation to be *direct taxa-
tion”. The statute plainly contemplates, as already indi-
cated, the residence of the trustee within the province, and
the machinery provided is intended to prevent the frustra-
tion of the purpose of the statute by the transfer of the
income beyond the boundaries of the province by the
trustee without making provision for payment of the tax.
The intent is to levy the tax pursuant to the assessment,
that is to say, pursuant to the assessment in the hands of
the trustee. The machinery is provided for the purpose of
giving effect to this intention. It is to be paid out of the
property of the person who is ultimately to bear the burden..

There remains a question as to the form of the assess-
ment. The statute directs that the income shall be assessed:
“in the hands of the trustee ”. The municipality has acted
upon the view that, in compliance with this requirement,
the trustee in his representative capacity should be assessed
in respect of the income. We think this is a reasonable
construction of the statute. The sections immediately under-
consideration, whatever else may be said about them, do.
undoubtedly contemplate an assessment of such a char-
acter as under the provisions of the municipal law will
enable the municipality to levy and collect the tax; but
they do not contemplate that the tax shall be levied and
collected except in a manner consistent with the specific
provisions of the statute dealing with the assessment of
such incomes as we have cited above. The form of the
assessment, it would appear, can be of little importance..
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The liability of the trustee is defined in explicit terms by
the statute. The form of the assessment cannot, under
the general provisions of the municipal law or the taxa-
tion law, either cut down or enlarge that liability.

The appeal should be dismissed with costs.

Appeal dismissed with costs.

Solicitors for the appellant: Fasken, Robertson, Attchi-
son, Pickup & Calvin.

Solicitor for the respondent: C. M. Colguhoun.

JW.PARADIS......... ... ... ... APPELLANT;
AND
HIS MAJESTY THE KING.............. REespoNDENT.

ON APPEAL FROM THE COURT OF KING'S BENCH, APPEAL SIDE,
PROVINCE OF QUEBEC

Criminal law—Conspiracy—Evidence—Proof of unlawful agreement—In-
stances when evidence is relevant—W hether irrelevant evidence, preju-
dicial to accused, should be merely ruled out, or a new trial ordered,
is o matter primarily to be decided by trial judge.

On a charge of conspiracy, the agreement itself, no doubt, is the gist of
the offence; but the actual agreement need not be proven by direet
evidence. It may be gathered from several isolated doings, having
possibly little or no evidentiary value taken by themselves, but the
bearing of which one upon the other must be interpreted; and their
cumulative effect, properly estimated in the light of all surrounding
circumstances, may raise a presumption of concerted purpose entitling
the jury to find the existence of the unlawful agreement.

Admissions directly from the mouth of the accused of a nature to elucidate
the true meaning and the character of his relations with an alleged
co-conspirator constitute relevant evidence.

On a charge of conspiracy to set fire to a building, evidence of a recent
attempt on the part of the accused to induce another person (not
connected with the present charge) to commit the offence, is relevant
as tending to establish criminal intent and guilty design, if the defence
is trying to assign an innocent purpose to the acts directly charged as
establishing the conspiracy.

It is not error for a frial judge to permit proof of acts of the alleged
conspiracy to be given in evidence before the agreement to conspire
has been established, provided the latter is in fact proved during the
course of the trial.

There may be extreme cases where an unexpected and irrelevant reference
made by a witness to a statement alleged to have been made by an
accused is so prejudicial, that merely ruling out the evidence is insuffi-

* PresENT:—Duff CJ. and Rinfret, Smith, Crocket and Hughes JJ.
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cient fully to protect the accused, and the jury should be discharged
and the prisoner tried before a fresh jury. But it is primarily for the
trial judge to decide whether such a course ought to be followed, under
the circumstances of the particular case; and a court of appeal will
always approach with great caution a quesbion as to the propriety of
that decision.

APPEAL from the judgment of the Court of King’s
Bench, appeal side, province of Quebee, affirming the jury’s
verdict of conviction of the present appellant on his trial
(before Gibsone J. and a jury) on a charge of conspiracy to
commit arson. The material facts for the purposes of the
present appeal, and the questions in issue in the appeal, are
sufficiently stated in the judgment of Rinfret J., now re-
ported. The appeal to this Court was dismissed.

Lucien Gendron K.C., Oscar Gagnon and William
Paradis for the appellant.

Valmore Bienvenue, K.C., for the respondent.
The judgment of the court was delivered by

Rinrrer J—This case is the consequence of a fire which
partly destroyed a furniture factory at Daveluyville, in the
province of Quebee, during the night of the 29th of Decem-
ber, 1931.

In May, 1932, one Donat Pépin, who was night watch-
man at the factory, was convicted of having wilfully set
the fire. »

In June of the same year, the appellant was charged with
conspiracy to commit the erime with Pépin, or with other
persons unknown. He was found guilty by the jury. He
appealed to the Court of King’s Bench, and the conviction
was confirmed by a majority of the judges of that Court,
Howard J. dissenting with regard to the admissibility in
evidence of certain telegrams and of the testimony of one
Bergeron. The points of dissent alone must be considered
and determined on the present appeal.

First, as to the telegrams.—

In attempting to place before the jury the facts tending
to establish the existence of the conspiracy, it was part of
the Crown’s case to prove that Pépin had been hired as
night watchman at Daveluyville, at the suggestion and
through the endeavours of Paradis, in furtherance of the
plot to burn the factory.
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On December 21, 1931, Paradis was proven to have 1933

written to the Viectoriaville Furniture Co., owners of the Pagabrs
factory, a letter reading as follows:— s KNG

Paradis & Pellerin Limitée, - Rinfret J.
Successeurs de J. W. Paradis & Jean A. Pellerin,
J. W. Paradis, Courtier en Assurances,

Victoriaville, Qué. ce 21 décembre 1931.

Victoriaville Furniture Litd.,
Victoriaville, P.Q.

Messieurs:—Attention M. Georges Cantin.

Jai examiné les polices d’assurance et je considére qu’il serait mieux
pour vous d’avoir un gardien de nuit et un de jour, parce que les com-
pagnies d’assurances croient qu’un homme ne peut pas garder pendant 24
heures, parce que lorsqu’il a gardé pendant 12 heures, c’est tout ce qu'il

peut faire.
Alors veuillez done, ¢'ll vous plait, vous entendre avec M. Donat

Pépin, le garcon de Jules, pour qu’il puisse garder la nuit.

Jai parlé & M. Pépin qui est allé recevoir un char de bois actuelle-
ment, mais il doit revenir mercredi soir, et il serait prét & commencer
jeudi. En attendant je notifie les compagnies d’assurance que vous avez
un gardien de jour et un de nuit.

Bien 3 vous,
(Signé) J. W. Paradis.

In that letter as will have been noted, Paradis stated he
had already spoken to Pépin about the suggested engage-
ment.

The next day, December 22, the following telegrams
were alleged to have passed between Pépin and Paradis:—

Daaquam, Qué. 22 décembre 1931
J. W. Paradis,
Veuillez me faire remplacer par Maurice Lachance, rue St-Jean-
Baptiste, d’ici quelques jours; je serai pas Victoriaville avant vendredi,

tel qu’entendu tous les deux.
Donat Pépin.

Victoriaville, le 22 décembre 1931.
Monsieur Donat Pépin,
Daaquam, Co. Montmagny.

Sur quel train arriverez-vous vendredi?
J. W. Paradis.

Daaquam, 22 dée. 1931.
J. W. Paradis,

Je calcule arriver vendredi par train de nuit.
Donat Pépin.
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1933 There was ample evidence for the jury to find that
Paranzs  the telegrams had been actually exchanged between the
Tms kive Parties. But the appellant sought to discount their
— _ evidentiary value on the ground—to quote the learned
Rinfret J: 4. . .
—_ " dissenting judge—that
The language of the telegrams conveys no hint of any concealed,
sinister purpose; one has to read into them what is not there {o give them
any such import. And that is all the writing connected with the accused
that there is of record. No one professes to have been present when the
alleged plot was formed between Paradis and Pépin or to have overheard
it or even to bave seen them together in conference before the fire.

We think the objection is untenable. Conspiracy, like
all other crimes, may be established by inference from the
conduct of the parties. No doubt the agreement between
them is the gist of the offence, but only in very rare cases
will it be possible to prove it by direct evidence. Ordinarily
the evidence must proceed by steps. The actual agreement
must be gathered from “several isolated doings”, (Kenny—
“Outlines of Criminal Law”, p. 294) having possibly little
or no value taken by themselves, but the bearing of which
one upon the other must be interpreted; and their cumu-
lative effect, properly estimated in the light of all surround-
ing circumstances, may raise a presumption of concerted
purpose entitling the jury to find the existence of the
unlawful agreement.

In that view, the telegrams exchanged between Pépin
and Paradis were undoubtedly receivable. Indeed, when
connected with the other facts of the case, they might well
be regarded as part of the agreement itself. At least, they
formed important links in the chain of detached acts of the
parties obviously tending towards the common design and
from which the conspiracy might be inferred.

We have no doubt that, in the premises, the telegrams
were rightly admitted in evidence by the learned trial judge.

The other question raised by the dissenting judgment
refers to the legality of portions of Bergeron’s testimony
with regard to certain conversations he declared he had with
the appellant on the 22nd of December, 1931, and later with
Pépin before and after the fire.

Proof of the conversation with the appellant should not
have been permitted—so it is contended— because of its
obvious irrelevance .

Bergeron testified that, on the 22nd of December—and
therefore barely six days before the happening of the fire—
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the appellant, who was then his employer, called him to his
office and offered him five hundred dollars to burn the
factory. He stated furthermore that he asked him to drive
with him to Daveluyville. On their way, to quote the
words of the witness himself,

Dans I'automobile, il m’a proposé de mettre le feu & la manufacture,
méme de me faire nommer gardien & la manufacture; qu’il pouvait me
faire nommer quand il voudrait; que c'était facile pour lui; qu'il n’avait
que la peine de donner une lettre etc.

After they had reached Daveluyville, Paradis showed
him around the factory and, during the course of this visit,
pointed to him a likely convenient place to set the fire
(“ Iei, ce serait une trés bonne place, c’est bien sec ”’). He
added: :

Le bon temps pour faire briiler ¢a, c’est le jour de No#l au soir,
pendant la messe de minuit; tout le monde serait & léglise, il y aurait
personne pour remarquer le gars qui metirait le feu.

And, as he was positively indicating his unwillingness to

act, Bergeron relates that Paradis then said:

Jaurais bien Donat Pépin pour faire la job . . . (mais) il n'est
pas ici; il est rendu au diable au vert. Jai recu un télégramme & matin,
il ne pourra pas &tre ici avant le Jour de No€l apréssmidi . . . Il ne

sera pas la; puis, finalement, on pourra pas le faire brtler le jour de
Noél.
Thereupon, seeing that Bergeron persisted in his refusal,

Paradis is stated to have said:
Pense plus & ¢a. Parles-en pas méme & ta femme ¢d, je ne voudrais
pas que personne sache ca.

We are unable to agree that the above evidence ought
not to have been received. So far as it contained admissions
directly from the mouth of the accused of a nature to
elucidate the true meaning and the character of his relations
with Pépin, the evidence was clearly relevant. If as
suggested by counsel for the appellant, it tended to show,
on the part of the accused, a previous attempt to commit
a similar offence, still in our opinion the trial judge was
right in allowing it to be made in the present case. Indeed,
in our view, it was more than evidence of a similar offence;
it proved an effort by Paradis to pursue the very object of
the conspiracy.

Treating the matter merely from the viewpoint of a
similar offence, the rule is that acts of the accused, though
not forming part of the incriminated transaction, are
relevant, if they bear

upon the question whether the acts alleged to constitute the crime charged
in the indictment were designed or accidental.
761812
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(Makin v. Attorney-General for New South Wales (1) ; and
see Baker v. The King (2).

It was competent to the Crown to adduce evidence with
the object of showing that the appellant had in mind the
setting of the fire to the Daveluyville factory. Bergeron’s
deposition afforded proof on Paradis’ part of a recent
attempt to induce Bergeron to commit the offence coincid-
ing with the first steps in the conspiracy with which Paradis
was charged. To these initial steps in the alleged unlawful
agreement, the defence was trying to assign an innocent
purpose. The impugned evidence was relevant as tending
to establish criminal intent and guilty design; in fact, it
was evidence of the intention to do the very thing for which
he was indicted.

The other portions of Bergeron’s testimony to which
exception was taken have reference to statements of Pépin
related by Bergeron and alleged to have been made a few
days before the fire, on the 26th of December, 1931, as well
as after the fire, in January and February, 1932.

In the dissenting judgment, the objection to the admissi-
bility of those statements is put upon exactly the same
ground as the objection in respect of the telegrams already
discussed. It is said that neither the telegrams, nor the
testimony of Bergeron with regard to the conversations with
Pépin, should have been admitted “inasmuch as the Crown
failed to make by other means prima facie proof of the
existence of the alleged conspiracy.”

We have already indicated that, upon the ground thus
stated, the opinion of the learned dissenting judge cannot
be upheld; for, in our view, and quite independently of
the declarations said to have been made by Pépin, there
was evidence in the record establishing prima facie that
the appellant was engaged in the unlawful conspiracy. Nor
would it be error for a trial judge to permit proof of acts
of alleged conspiracy to be given in evidence before the
agreement to conspire has been established, if the latter
is in fact proved during the course of the trial. The King v.
Hutchinson (3).

No further point need be discussed, for that disposes of all
the questions of law raised in the dissenting judgment

(1) 118941 AC. 57. (2) 119261 S.C.R. 92, at 103.
(3) (1904) 8 Can. Cr. Cas. 486.
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‘which alone is the foundation of the jurisdiction of this
Court in the matter. Perhaps we may add that Pépin’s
statements to Bergeron were not received as proof against
Paradis. The trial judge so ruled and the jury was so told.
But the indictment mentioned Pépin’s name as one of the
" conspirators and, in this way, it was sought to establish
Pépin’s connection by evidence tending to show the actual
consummation of the erime by him. We will deal later on
more fully with the statements of the 26th of December,
1931. As for those of January and February, 1932, they
do not incriminate Paradis and in no way do they refer
to him. In fact, if anything, that part of the evidence
rather leads away from him; at most, it was unnecessary.
More particularly in view of the express warning in the
presiding judge’s address, later to be referred to, we are
unable to conclude that any harm was done in the special
circumstances.

Before us, however, counsel for the appellant strongly
urged that a particular statement of Pépin referring to the
accused was of such a character that the whole trial was
thereby vitiated.

Although we entertain serious doubt as to whether the
point is covered by the dissenting judgment,—and our
present view would be that it is not—since we have heard
counsel for and against it, we may express the opinion that
a full consideration of the able argument presented to us
would not warrant, on this point, our interference with the
judgment of the majority of the Court of King’s Bench.

The statement incriminating Paradis was made on the
26th of December by Pépin to Bergeron, under the follow-
ing circumstances:

In conformity with the telegrams exchanged on the 22nd
of December and with the interview between Pépin and
Paradis, as stated in the latter’s letter of December 21
already referred to, Pépin had come to Victoriaville; and,
on the 26th of December, he was preparing to leave for
Daveluyville to take charge of his job as night watchman.
That morning, so Bergeron testifies, he met Pépin on the
street. Pépin was in Paradis’ automobile, a Hudson ecar,
on his way to the garage, where he was to take Paradis’
truck for the purpose of driving to Daveluyville. The truck

had been out of commission for some time; it required to
76181—23%
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be looked after; it needed chains and a new battery. Pépin
asked Bergeron to help him in this work of preparation.
After they were through, and just as Pépin was leaving,
he volunteered the statement that he was starting out for
a ‘“ damned job ”. Bergeron said to him he would be better
not to undertake it, to which Pépin is alleged to have made
the unexpected reply: “Oh, well! T am a bachelor and the
Paradis have lots of influence” (“Les Paradis ont de
I'influence en masse ).

Objection was taken immediately. A long discussion
ensued at the conclusion of which the trial judge ruled that
the reference to Paradis should be struck from the deposi-
tion. Notwithstanding the learned judge’s ruling, the
appellant strongly contends that the reference was so
prejudicial to the accused that the jury should have been
discharged and the prisoner tried before a fresh jury.

There may be extreme cases where the suggested pro-
cedure might be adopted, although we apprehend the ques-
tion whether such a course ought to be followed is primarily
for the trial judge to decide upon the circumstances of the
particular case; and a court of appeal will always approach
with great caution a question as to the propriety of that
decision. In this instance, at all events, there are clearly
no adequate grounds for holding that the learned judge
ought to have acted otherwise than he did.

Bergeron’s testimony as to the preparations made by
Pépin, when leaving for Daveluyvile, in Paradis’ car, was
admissible both as tending to show Paradis’ connection
with the scheme and as being evidence of acts done by
Pépin within the scope of the objects of the conspiracy
with which Paradis was identified. (Baker v. The King)
(1). It was therefore contended by the Crown that Pépin’s
remarks, made at the time of doing such acts in pursuance
of the common design, should not be regarded as mere
admissions uttered by him but as “ contemporaneous com-
ments ” so related to the incidents reported by Bergeron
and so intimately connected with them as to form part of
the acts themselves, the evidence of which was properly
receivable. (See Russell on Crimes, 8th ed., vol. I, p. 189,
and the authorities therein collected.) But it is not neces-
sary to decide that point in this case, in view of the ruling

[1926] S.C.R. 92 at 103.
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made by the learned trial judge. We refer to it only to 1933
indicate that the mere mention of the appellant’s name at  Paranis
the place complained of in Bergeron’s testimony did not,
in the circumstances, carry the serious consequences repre-
sented to us. In the premises, the evidence objected to
was ruled out and all mention of Paradis’ name by Pépin
was ordered struck from the record. We find, moreover,
that in his address to the jury the presiding judge gave
them a special direction on this point. He reminded them
of his decision that Pépin’s statements mentioning the name
of Paradis were inadmissible, that any such statements were
made without right, and he warned them that the evidence
in that respect should be regarded as excluded (“Des
paroles que Pépin aurait dites, que Paradis était mélé a
Paffaire, ¢a, j’ai dit que ¢a ne pouvait pas faire preuve
contre Paradis ).

We are satisfied that the appellant has no substantial
ground of complaint in the premises.

The appeal must be dismissed.

v,
TuEe Kixg.

Rinfret J.

Appeal dismissed.

Solicitor for the appellant: William Paradis.
Solicitor for the respondent: Valmore Bienvenue.

WINNIPEG ELECTRIC COMPANY....... APPELLANT; 1933
AND * Nov. 13, 14.

THE CITY OF WINNIPEG anp THE 1984
CITY OF ST. BONIFACE........... }RES”NDENTS' *Jan. 2.

— ~

ON APPEAL FROM THE COURT OF APPEAL FOR MANITOBA

Railways—Municipal and Public Utility Board Act, Man. 1926, c. 33,
8. 119—Board’s order requiring street railway company to pay certain
costs in connection with construction of new bridges—Jurisdiction of
Board to make the order—Company’s obligations under agreements-
with municipalities. '

Appellant company operated in the cities of Winnipeg and St. Boniface
a street railway system which had crossed the two bridges in question,
but service across them had been discontinued as one of them was
considered unequal to the strain of increasing general traffic over it,
and appellant had provided (with consent of the municipalities) a
substituted service. The municipalities replaced the bridges by new and

* PRESENT:—Duff CJ. and Lamont, Smith, Cannon and Crocket JJ.
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stronger ones, the change involving construction on alignments different
from those of the old bridges and the substitution of two lines of track
for the former single track. On application by the municipalities, the
Manitoba Municipal and Public Utility Board made an order requiring
appellant to pay the cost of placing rails, ties and foundations therefor
on the bridges and one-half the cost of such work in connection with
the approaches.

Sr. BONIFACE Held: The order was unauthorized. From the Board’s memorandum of

judgment, its line of consideration of the application, and its finding in
former proceedings, the order must be taken as one grounded on
8. 119 (a) of the Municipal and Public Utility Board Act, Man., 1926,
c. 33; and to justify it under s. 119 (a) it must be an order requiring
appellant to perform some duty or obligation imposed upon it by
statute or municipal by-law or provisions of its own charter or by
agreement with either of the municipalities or other owner; and no
such obligation as the Board had ordered was so imposed. Having
regard to the respective obligations of appellant and of the muniei-
palities, under the agreements with respect to the old bridges, and it
not appearing that the stoppage of service over the bridges was due
to any default of appellant, and as no responsibility rested on appel-
lant for the taking down and replacement of the old bridges, the Board
had no authority to require the payments ordered from appellant,
either as a statutory or contractual liability, or as payments necessi-
tated by renewal of the former service. The taking down of the
bridges, without any new agreement with appellant, relieved appellant
from further obligation in respect of its agreements. Sec. 15 of by-law
543 (by-law granting franchise to appellant) of the City of Winnipeg,
as to the city council’s right to demand construction of new lines, had
no application, as no such demand was shown to have been made,
there was no obligation on appellant under the by-law to share in the
eost of a new bridge, and appellant had its track on the bridge when
it was taken down.

Judgment of the Court of Appeal for Manitoba, 41 Man. R. 1, affirming
the Board’s order, reversed.

APPEAL by the Winnipeg Electric Company from the
judgment of the Court of Appeal for Manitoba (1), dismiss-
ing the Company’s appeal from the order of the Municipal
and Public Utility Board (the Board created by the Muni-
cipal and Public Utility Board Act, Statutes of Manitoba,
1926, c. 33), requiring the Company to pay the entire cost
of placing rails, ties and foundations therefor on two bridges
then in course of construction and one-half the cost of such
works in connection with the several approaches to the
bridges. The material facts of the case are sufficiently
stated in the judgment now reported. The appeal was
allowed and the order of the Board set aside, with costs
throughout.

(1) (1933) 41 Man. R. 1.
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The judgment of the court was delivered by

CrockeT J—In the year 1893 the town council of St.
Boniface passed a by-law granting to the Winnipeg Electric
Street Railway Co., which was then operating a street rail-
way system in the city of Winnipeg, the right to construct
and operate single or double lines of street railway on any
of the streets of St. Boniface. This franchise was originally
granted for the term of 30 years, which period was within a
few days extended to 40 years by an amending by-law, with
the right to the town on the expiration of that period on
notice to take over the system at a valuation to be deter-
mined by arbitration. One of the conditions of the franchise
was that the fares to be charged should not exceed the fares
then charged in Winnipeg and that no more than one fare
should be charged for any continuous trip, “this to include a
continuous trip from the Town of St. Boniface to the City
of Winnipeg, or from the City of Winnipeg to the Town of
St. Boniface.” By a later by-law, passed July 31, 1902,
it was provided that transfers “ shall be given on said rail-
way in Winnipeg to passengers from St. Boniface and to
St. Boniface in the same manner as transfers are at present
given in Winnipeg ”.

In May, 1904, the Street Railway Co. entered into an
agreement with the Norwood Improvement Co. Ltd., which
had constructed a bridge across the Red River, the centre
thread of which forms the boundary between the city of
Winnipeg and the town (now the city) of St. Boniface, and
was then maintaining it as a toll bridge, whereby the
Improvement Co. granted the right to the Street Railway
Co. to lay an electric street railway track upon the easterly
side of the bridge and the approaches thereto and to operate
passenger cars upon the said track for a period of eight
years. This agreement provided that the Railway Co.
should at all times during its continuance keep so much of
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the surface of the bridge as may be between the rails of
the said track and for the space of two feet on the outside
of each rail in good repair, and further, that the Improve-
ment Co. should have the right, whenever it should deem it
necessary, to take up the rails or that part of the br1dge
covered by the rails

for the purpose of altering or repairing the said bridge. or for any other
purpose within the province or privilege of the Improvement Company;
the same being replaced by and at the expense of the Improvement Com-
pany.

There was a further clause that the Railway Co. should
assume all responsibility and risk and liability of and in
connection with the strength and sufficiency of the bridge
“for the purposes for which the leave and licence hereby
given is granted ” and that

should any strengthening or altering of the said bridge be required now or
at any future time, during the continuance of this agreement, to make the
same sufficient for such purposes, such strengthening and altering shall be
done by the Street Railway Company at its own expense and to the satis-
faction of the Improvement Company.

Another clause freed the Improvement Co. from all liability
for any loss or damage arising from the construction or
operation of the street railway upon and across the bridge.

In March, 1909, the City of St. Boniface purchased this
bridge and all the vendor’s rights in connection therewith
from the Norwood Improvement Co. by an agreement in
which the Street Railway Co. joined, and by which the latter
accepted the City of St. Boniface in substitution for the
Improvement Co. in all contracts and agreements between
the Company and the Railway, and released the Company
from all liability in respect thereof. By a supplementary
agreement entered into a few days later the Railway Co.
agreed with the City that whenever the City should pave
the balance of the bridge, it would pave and maintain the
pavement of that portion of the bridge lying between the
railway tracks during the term of the operation of the Com-
pany’s cars and keep the same “ in as good condition as the
balance of the pavement on the bridge shall be kept and
maintained by the City ”, and the City on its part agreed
to make and keep the bridge as a public highway for the
free passage of the public and the cars and passengers of
the Company.

The Winnipeg FElectric Railway Co. and its successor,
the Winnipeg Electric Company, the present appellant,
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continued to operate its cars across this bridge under the
terms of these agreements until September, 1929. In the
year 1926, the bridge having been considered to be unequal
to the strain of the increasing motor vehicle and other
traffic, the Company put in some stringers at its own
expense to strengthen and make it safe for its own cars
after unavailingly notifying the city authorities that some
means must be found to relieve the traffic conditions on
the bridge with an intimation that if this were not done
the Company would be compelled to discontinue its service
over it.

In August, 1929, the question of the safety of the bridge
was again raised, when the Company called the City’s
attention to the fact that, while it was complying with the
recommendations contained in a report prepared by the
City’s consulting engineer as a result of the complaints of
1925, the City had taken no steps to control other traffic over
the bridge, in accordance with its own engineer’s report, and
that unless something were done to this end, the Company
would have to seriously consider discontinuing service over
the bridge. The City’s consulting engineer thereupon made
a further examination of the bridge and recommended
that all street cars, trucks and horse-drawn vehicles be
stopped from using the bridge. The Company in conse-
quence discontinued its service over the bridge, and immedi-
ately applied to the City Council of Winnipeg for per-
mission to extend a bus service it was operating on River
Ave. as far north on Main St. as the Union Station, in order
that its patrons might not be inconvenienced. This per-
mission was granted as a temporary measure and during
the pleasure of the Council. On the St. Boniface side the
Company installed a loop near the approach to the aban-
doned bridge and used the Provencher Ave bridge further
down the river for the erossing of its cars to Winnipeg.

Before this stoppage the Street Railway Co. had main-
tained its St. Boniface-Winnipeg interurban service via the
Norwood bridge and South Main St. which afforded the
approach to the bridge on the Winnipeg side, running
almost due north from and on a straight line with the
bridge, and intersecting Bell, River and Mayfair Avenues,
before crossing the Assiniboine River by the Main St. bridge
on to Main St. These two bridges appear by the plans in
evidence to be separated by a distance of some 800 feet.
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The substituted service provided for as above continued
for upwards of a year without any arrangements being made
by either the City of St. Boniface or the City of Winnipeg
for the strengthening or replacement of the Norwood bridge,
or the restoration of the former service. In the fall of 1930
negotiations took place between the two municipalities look-
ing to the construction of new and stronger bridges across
the Red River on the site of the abandoned Norwood bridge
and across the Assiniboine River on Main St. and to the
substitution of two lines of street railway track across both
bridges for the single track on which the service had
formerly been maintained, the proposal embracing also the
widening of Main St. South, though a double track appears
to have already been installed on this street between the
two bridges. Both cities hoped to secure appropriations
from the contributions which it was expected the federal
and provincial governments would make for unemployment
relief. In the end the two cities obtained estimates of the
cost of the proposed two new bridges—$620,000 for the
Norwood bridge, and $480,000 for the Main St. bridge, and
assurances that the federal and provincial governments
would each contribute $180,000 to the cost of the Norwood
bridge—about 60 per cent. of the entire cost, and 25 per cent.
each to the cost of the Main St. bridge. The balance of
the cost of the Norwood bridge was to be shared between
the two cities, while that of the Main St. bridge was to be
borne by the City of Winnipeg. Efforts were then made
to obtain from the Winnipeg Electric an agreement to share
in the cost of both bridges. The president of the Company
promised to recommend to the directors the approval of
an arrangement whereby the Company would pay interest
not-exceeding 5% per cent. and sinking fund payments on
such amount of money as might be necessary to build street
car tracks on both bridges, together with any additional
outlay which might be necessary to connect up the existing
tracks with the bridges and any other changes which might
result from their construction, the entire capital sum for
which the Company should be responsible not to exceed
$50,000. This proposal, however, was not acceptable, and
the two cities went on with the work without effecting any
agreement with the appellant, and, in June, 1931, while
the bridges were in course of construction, applied to the



S.CR.] SUPREME CQURT OF CANADA

Municipal and Public Utility Board to compel a contribu-
tion from the Company. This application was dismissed
but the Board granted leave to the municipalities to reopen
the application for the settlement of the terms by which
car services across the bridges might be provided when
construction was completed. The two cities, therefore, on
June 30, 1931, joined in an application to have fixed the
amount payable by the Company as its share of the cost
of paving and for placing street car rails on both bridges
and for the settlement of the terms by which street car
services across the bridges might be provided when construc-
tion was completed. On this application the Board made
an order requiring the Company to pay the entire cost of
placing rails, ties and foundations therefor on both bridges
and one-half the cost of such works in connection with the
approaches to both bridges, and authorizing the Company
to charge the expenses occasioned thereby to its street rail-
way depreciation reserve fund—a fund which, it was stated
on the argument, does not exist. The amount of the
required payments was not stated, but it is said in the
appellant’s factum that they will total between $50,000
and $60,000. From this order an appeal was taken to the
Appeal Court of the Province of Manitoba. The Appeal
Court dismissed this appeal (1), and the Company now
appeals from the decision of the Appeal Court.

By s. 119 (a) of the Municipal and Public Utility Board
Act, the Board is given power on notice to and hearing the
parties interested to require every owner of a public utility
to comply with the laws of the Province and any municipal
by-law affecting the public utility or its owner,
and to conform to the duties imposed thereby, or by the provisions of its
own charter, or by any agreement with any municipality or other owner;
and by subs. (¢) of the same section:—

to establish, construct, maintain and operaie any reasonable extension of
its existing facilities when in the judgment of the Board such extension is
reasonable and practicable and will furnish sufficient business to justify the
construction and maintenance of the same, and when the financial condi-
tion of the owner reasonably warrants the original expenditure required in
making and operating such extension.

It is quite apparent from the Board’s memorandum of
judgment that it dealt with the application as one for the
restoration of an abandoned service, under 119 (a), and

(1) (1933) 41 Man. R. 1.
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not as one for the extension of existing facilities under
119 (¢). In fact the chairman in his judgment distinctly
states that

notwithstanding that much of the evidence submitted was referable to the
extension of existing facilities, the Board regards the application as one for
the renewal of the former services which were temporarily abandoned
because of the condition of the old bridges.

No consideration was given therefore to the question as to
whether the financial condition of the Company reasonably
warranted the expenditure which was ordered, without
which by the express terms of 119 (¢) no order could
properly be made if the application were treated as one for
the extension of existing facilities. As a matter of fact the
Board itself, in dismissing the application to compel the
Company to contribute to the cost of the new bridges, stated
that the evidence was abundant that then and for some time
this utility was not meeting and had not met costs properly
chargeable to service with little or nothing whatever for
the use of large sums of money fixed irrevocably in the
assets of the utility, and found that the conditions existing
were not those on which it should make an order grounded
on 119 (¢). It is perfectly clear, therefore, that the validity
of the order appealed from must rest upon 119 (@), and that
it can be justified only as an order requiring the Company
to perform some duty or obligation which was imposed
upon it by some Act of the Legislature or by some municipal
by-law or by the provisions of its own charter or by some
agreement with either of the two cities or other owner.

It is not contended that there is any provision in the
Company’s charter by which any such obligation is imposed
as that which the Board has ordered. No provision of any
Act of the Legislature was cited as the ground of the Com-
pany’s liability to make the payments which the order
requires. The only municipal by-laws and agreements, as
regards the City of St. Boniface, which are relied upon by
that City, are those which have already been mentioned,
viz: the by-law of 1893 granting to the Company the right
to construct and operate single or double lines of street
rallway on the streets of the town; the by-law of 1902;
the agreement entered into between the Norwood Improve-
ment Co. and the Railway Co. in 1904; and that of 1909
between the Improvement Co. and the City, in which the
Railway Co. joined.
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The by-law of 1893 granting the franchise to the Com-
pany made no mention of maintaining an interurban service
across Norwood bridge or any other bridge. The only pro-
vision in it that can be relied upon is that of paragraph 3,
that the fares to be charged shall not execeed those then
charged in Winnipeg and that no more than one fare was
ta be paid for any continuous trip, “ this to include a con-
tinuous trip from the Town of St. Boniface to the City of
Winnipeg, or from the City of Winnipeg to the Town of
St. Boniface ”. In no view can this be said to imply an
agreement on the part of the Company to provide a service
across the old Norwood bridge which, it would seem, was
not even in existence at that time.

The appellant’s obligations in respect of maintaining a
service across that bridge are grounded wholly on the Com-
pany’s agreement of 1904 with the Norwood Improvement
Co. and in the agreement by which the City purchased the
bridge from that corporation in 1909 and in which the Rail-
way Co. joined. These obligations have already been
pointed out. They are clearly limited; so far as repairs are
concerned, to the surface of the bridge between the rails
of a single track and for two feet on the outside of each
rail, and, as to the strengthening or altering of the bridge,
to making the bridge sufficient for the purpose of running
its own street cars over it, and then only during the con-
tinuance of that agreement. Neither of these agreements
contemplated any obligation on the part of the appellant
to strengthen or alter the bridge beyond the requirements
of its own single track service. Most assuredly it never con-
templated that the Company should be charged with the
duty of strengthening or altering the bridge to such an
extent as to make it sufficient to endure the increasing load
and strain of motor cars and motor trucks and all other
traffic. It must be remembered that the Norwood Improve-
ment Co. built and owned the bridge and that the City
acquired it from this company, not only with all the latter’s
rights under its agreement with the Railway Co., but with
the Improvement Company’s obligations under that agree-
ment as well, and that one of these obligations was that if
the Improvement Co. should at any time take up the rails
or that part of the bridge covered by the rails for the pur-
pose of altering or repairing the bridge or for any other
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1984 purpose within the province or privilege of the Improve-
EWINNIPEG ment Co., it should replace them at its own expense; also,
LECTRIC CO. 1ot the City, by the supplementary agreement of March,

v

W‘?;gge 1909, undertook to make and keep the bridge as a public
axp  highway for the free passage of the public and the cars and

ST,%I:;I;?.IZCE_ passengers of the Railway Co.

CrocketJ.  The evidence by no means shews that the stoppage of the
~—  car service over the bridge was due to any default on the
part of the Company. On the contrary it shews that it was
brought about by the report of the City’s own consulting
engineer, and points rather to the conclusion that, while
the Company was prepared to discharge its obligations in
respect of this service, the City itself failed to heed the
recommendations of its own engineer and to take any steps
to control or curtail the motor and other traffic which was

the real cause of rendering the bridge unsafe.

It is to be borne in mind too, that no responsibility rests
on the Company for the taking down of the old bridge and
its replacement by the new one. - That responsibility rests
wholly on the City of St. Boniface as the owner of the
structure, which entered into the agreement with the City
of Winnipeg to make the change without the consent or
approval of the Company. Had the old bridge remained
and been kept safe for a single track street car service, the
Company’s liability would have been at most to keep the
pavement between its rails and two feet on either side of
its track up to the standard of the pavement maintained
on the rest of the bridge by the City, and the City, had
it removed the railway tracks for any purpose, would have
been required, by the express terms of its agreement, to
replace them at its own expense. We think that when it
took down the entire bridge in the absence of any new
agreement with the Company it relieved the latter of any
further obligation in respect of its agreement with the
former owner in 1904 or with the City itself in 1909, and
are quite unable to appreciate upon what ground it can
be said that there was any contractual obligation on the
part of the Company either to contribute to the cost of the
new bridge or to pay for the substitution of a double track
over it and its approaches in lieu of the single track on
which it maintained its former service.
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The City may have been fully justified on grounds of
public convenience and justice to the residents of St. Boni-
face, who were dependent on the old service for transporta-
tion to and from Winnipeg, in undertaking the construction
of the new and larger work, designed for a double track
and of a strength sufficient to carry street railway cars twice
the weight of the cars which have all along been sufficient
for the Company’s traffic in and about Winnipeg, but,
failing the negotiation of any new agreement with the
Company, the Municipal and Public Utility Board, in our
judgment, had no authority under their Aet to require these
payments from the Company, either as a statutory or con-
tractual liability, or as payments necessitated by the
renewal of the former service. Although it may be, as the
Board states, that this service was temporarily abandoned
because of the condition of the old bridges, the Company
cannot fairly be said to be responsible for such abandon-
ment, as already intimated, while the construction of the
new and larger bridges was undertaken and carried to com-
pletion without any new agreement being entered into with
the Company and at a time when it was providing a sub-
stituted service with the consent of both municipalities.
Even if the Board had power to order a renewal of a former
service—the ground upon which the Board states it dealt
with the application—we cannot perceive upon what prin-
ciple it can impose upon the Railway Co. any further outlay
than that for which it was liable in the maintenance of
such former service. The plans agreed upon between the
two cities provided for the construction of both bridges on
different alignments than those of the old bridges, necessi-
tating additional expense in the building of approaches and
otherwise, and for a double track instead of the former
single track. An order requiring the Company to pay the
entire cost of placing two lines of railway, ties and founda-
tions, across the whole length of both bridges and one-half
the cost of the new approaches, manifestly eannot be justi-
fied as an order for the renewal of the old service, with
respect to which, under its agreements with the City of
St. Boniface, the City agreed, in the event of its removing

the rails of the single track, to replace them at their own
expense.
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~As regards the City of Winnipeg and the Main Street
bridge over the Assiniboine River, the franchise granted to
the Company by the City of Winnipeg is found in by-law
543 of that city. S. 12 of this by-law provides that
The City shall have the right to take up the streets traversed by the
rails, either for the purpose of altering the grades thereof, constructing or
repairing drains, or for laying down or repairing water or gas pipes, or for
all other purposes now or hereafter within the province and privileges of
the City, the same being replaced by and at the expense of the City,
without being liable for any compensation or damage that may be occa-
sioned to the working of the railway or to the works connected therewith.

Although it was stated on the argument that there was
no definition at that time that a street included a bridge,
the Court of Appeal points out that under both the Winni-
peg and St. Boniface charters the word “ street ” includes
the word “bridge ”. In any event, s. 12 of by-law 543
contains practically the same provision in respect of streets
as s. 3 of the agreement of 1904 between the Norwood
Improvement Co. and the Railway Co. in respect of rails
on the Norwood bridge, namely: that if the City should
take up any of the streets traversed by the rails of the Com-
pany for any purpose within the province or privileges of
the City, the same should be replaced by and at the expense
of the City—a principle which the Board in its judgment
described as not unreasonable.

The situation, therefore, with respect to the taking down
of the Main St. bridge is practically the same as that with
respect to the taking down of the Norwood bridge, Main
St. bridge being owned and controlled by the City of Winni-
peg, as Norwood bridge was owned and controlled by the
City of St. Boniface.

Reliance was placed, in behalf of the City of Winnipeg,
upon 8. 15 of by-law 543, which gives the council the right
by written notice served on the Company to demand the
construction of any new line or lines within the city limits
on any street or streets. This section seems to have no
application, however, to the present question, for the record
does not shew that there was any demand made by the
council upon the Company for the construction of any new
line of railway, and certainly there was no obligation upon
the Company either to build or to share in the cost of build-
ing of a new bridge under any provision in the by-law. In
point of fact, the appellant had its tracks on Main St.
South between the two bridges and over the old Main St.
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bridge when it was taken down. There is, then, no more 193¢
-ground for the contention that there was any contractual Winweea
liability upon the part of the Company to the City of Win- ELECTS_IC Co.
nipeg, as the owner of the Main St. bridge, to provide new “%m oF
tracks over that bridge and approaches thereto, than there ' g
is for the contention that there was such liability to the S (]331:; or

. . . . CH.
City of St. Boniface to provide new tracks over the Nor-

wood bridge and approaches thereto. Crocket J.

The matter seems to be one calling for the negotiation
of a new agreement between the two cities and the appel-
lant company. Failing such an agreement between the
parties, it will then be for the Board to say whether, in view
of all the circumstances and the financial position of the
Company, it is justified in ordering the Company to operate
a new service over these bridges in lieu of the service which
the Company substituted for the former service across the
old bridges with the consent of the City, and if the promised
revenues from such new service and the financial condition
of the Company warrants the Company in assuming any
financial responsibility therefor.

In the meantime the Board’s order must be set aside
and the appeal allowed with costs.

Appeal allowed with costs.

Solicitors for the appellant: Guy, Chappell, Duval &
McCrea.

Solicitor for the respondent, City of Winnipeg: Jules
Preudhomme.

Solicitor for the respondent, City of St. Boniface: F. Traf-
ford Taylor.
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ON APPEAL FROM THE EXCHEQUER COURT OF CANADA
Practice—Judgments—Power of court to amend judgment.

The court has no power to amend a judgment which has been drawn up
and entered, except (1) where there has been a slip in drawing it up,
or (2) where there has been error in expressing the manifest intention
of the court. (In re Swire, 30 Ch. D. 239; Ainsworth v. Wilding,
[18961 1 Ch. 673; MacCarthy v. Agard, [19331 2 K.B. 417, and other
cases, cited.)

MOTION for re-hearing of an appeal (treated by the
Court, as stated in the judgment, as a motion praying the
Court to amend its judgment).

The defendants had appealed to this Court from the
judgment of Maclean J., President of the Exchequer Court
of Canada (1), holding that the plaintiffs’ letters patent
for new and useful improvements in processes of drying and
apparatus therefor were valid and had been infringed by the
defendants.

By the judgment of this Court, delivered on June 16,
1933, a new trial was ordered in the terms of the reasons
for judgment, which reasons (delivered by Hughes J., with
whom the other members of the Court, Rinfret, Lamont,
Smith and Crocket JJ., concurred) were as follows:

The respondents brought this action against the appellants for the
alleged infringement of a patent.

We are all of opinion that the peculiar circumstances of the case
require that the judgment of the Exchequer Court of Canada should be
vacated and set aside, and that the appellants should be permitted to
supplement the present record by adding to paragraph 10 of the amended
particulars of objections, sub-paragraphs (v) and (w) as set forth in the
notice of motion dated the 26th day of June, 1931, which may be found
at page 8 of the case; and also by adding further evidence in regard
thereto.

* PreseNT:—Duff, CJ. and Rinfret, Lamont, Cannon and Crocket JJ.
(1) [1932]1 Ex. CR. 238.
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Counsel for the appelilva.nts consented, if a new trial were granted for
the above purposes, to waive their remaining arguments on this appeal

a3 to absence of subject matter, as to anticipation and other matters, Mac
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reserving, of course, their full rights to urge these and all other defences T,m, ET AL.

on the new trial and on any appeal therefrom.

Nothing in this judgment is intended to be an approval or dlsapprova,l
of any of the findings of the learned trial judge.

If either party desires any further amendment, application therefor
may be made to the Exchequer Court of Canada.

The costs of the last trial will be costs in the cause. The costs of this
appeal will be costs to the appellants in any event of the cause.

The judgment was drawn up and duly entered.

Subsequently the plaintiffs (respondents) made the
present motion.

0. M. Biggar, K.C., and R. 8. Smart, K.C., for the
motion.

W. F. Chipman, K.C., contra
The judgment of the court was delivered by

Rinrrer, J.—The respondents apply for a re-hearing of
this appeal on the following grounds:

(a) that the reasons for judgment and the formal judg-
ment failed to provide the usual terms for such orders
as settled in the case of Baird v. Moule’s Patent Earth
Closet Co. (1) as set out in the report of Edison Tele-
phone Co. v. India Rubber Co. (2), and followed in
subsequent cases;

(b) that the reasons overlooked the statement of
counsel for the appellants made at the trial before the
Exchequer Court that they did not intend to put in any
further evidence with regard to the amendment they
sought to add to the particulars, and consequently the
costs of the appeal should not have been paid by the
respondents.

In our view, this is not matter for re-hearing. In effect,
it is a motion praying the Court to amend its judgment.
Treating it as such, we find the situation to be as follows:

Judgment was delivered by this Court on the 16th June,
1933, setting aside the judgment of the Exchequer Court
and directing that the appellants have leave to supple-
ment the record by adding to the particulars of objections

(1) (1876) 17 Ch. D. at 139  (2) (1881) 17 Ch. D. 137, at 139

(note). (note).
76181—33%
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1&% further particulars set forth in the notice of motion dated
Parmr  26th June, 1931, before the Exchequer Court; also giving
Nﬂfﬂﬁ? leave to add further evidence in regard thereto. Subse-
7.0 %08 quently the judgment was drawn up and duly entered. In
Excrvematag fact, the respondents in this Court petitioned His Majesty
Com.Erar. the King in Council for special leave to appeal from the
RmfretJ judgment; and, on 27th November, 1933, the petition for
leave was dismissed with costs.

The question really is therefore whether there is power
in the Court to amend a judgment which has been drawn
up and entered. In such a case, the rule followed in Eng-
land is, we think,—and we see no reason why it should not
also be the rule followed by this Court—that there is no
power to amend a judgment which has been drawn up and
entered, except in two cases: (1) Where there has been a
slip in drawing it up, or (2) Where there has been error
in expresgsing the manifest intention of the court (In re
Swire (1) ; Preston Banking Company v. Allsup & Sons (2);
Ainsworth v. Wilding (3)). In a very recent case (Mac-
Carthy v. Agard (4)), the authorities were all reviewed and
the principle was re-asserted. In that case, although, in-
deed, all the judges expressed the view that the circum-
stances were particularly favourable to the applicant, but
because neither of the conditions mentioned were present,
the Court of Appeal came to the conclusion that it had
no power to interfere. (The rule as stated was approved
by the Privy Council in Firm of R.M.K. R.M. v. Firm of
M.RM.V.L. (5)).

The respondents’ application does not come under the
so-called slip rule. Nor is it apparent that some matter
which should have been dealt with in the reasons has been
overlooked; and, in our view, the minutes as settled accord
with the judgment pronounced by the Court. Any doubt
which might have subsisted on those points must have been
made clear by the discussion before their Lordships of the
Privy Council and the order made upon the petition for
special leave to appeal.

The case involves the validity of a patent. A question
of that nature concerns not only the immediate parties; it

(1) (1885) 30 Ch. D. 239. (3) [1896]1 1 Ch. 673.
(2) [1895]1 1 Ch. 141. (4) [1933] L K.B. 417,
(5) 119261 A.C. 761 at 771-772.

r
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concerns as well the public to a large extent (Lightning 193
Fastener Co. Ltd. v. Canadian Goodrich Co. Ltd.) (1). Pares
Bearing that in mind and in order to get at the real merits I\%‘T‘IJ)HEI;‘EEY
of the question, the Court exercised its powers under secs. .

47 and 49 of the Supreme Court Act; and a perusal of the Eﬁg?ﬁgmﬁig
reasons shews that the order was intended to be made in Co®P-ETAL.
the form of the minutes as settled and as interpreted by RinfretJ.
the Privy Council with regard to the right of both parties =
to adduce further evidence. Except as to costs of the
appeal, which were granted to the appellant on account
of circumstances which, in the reasons, are stated to have
been “peculiar”, the judgment of this Court does not
prevent the Exchequer Court from adopting the form of
order as settled in the case of Baird v. Moule’s Patent Earth
Closet Co. (2), should the respondents elect before it to
abandon the suit, as a consequence of the amendments
which have been allowed.
The motion will therefore be dismissed with costs.

Motion dismissed with costs.

Solicitors for the appellants: Brown, Montgomery &
McMichael.
Solicitors for the respondents: Smart & Biggar.

OVIDE COLPRON AND ANOTHERl

(PLAINTIFFS) o.ouvirinnen venennnnns | APPELLANTS; 1033
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WAY CO. (DEFENDANT) ........... *Jom 26

ON APPEAL FROM THE COURT OF KING’S BENCH, APPEAL SIDE,
‘ PROVINCE OF QUEBEC

Negligence—Injury to employee—Cause of the accident—Liability of
employer—Circumstances when he i3 ezonerated—" Reasonable pre-
cautions "—Articles 1063 and 1064 C.C.

Under the terms of article 1054 C.C., an employer is exonerated from his
responsibility for the damage eaused to his employee “by things he
has under his care ” if he can establish that the accident has occurred
in such circumstances that no reasonable precautions on his part eould

* PrEsENT :—Duff C.J. and Rinfret, Lamont, Cannon and Crocket JJ.

(1) [1932] Can. S.C.R. 189, at 196. (2) (1876) 17 Ch. D. at 139 (note).



190
1934

(W)
CorrroN

SUPREME COURT OF CANADA [1934

have prevented it. Quebec R.L.H. & P. Co. v. Vandry ([1920] A.C.
662) and City of Montreal v. Watt & Scott Ltd, ([19221 2 A.C. 555)
foll.

v. . L .
Can.Nar. In order to ascertain if such “reasonable precautions” had been taken,

Rv.Co.

the court must, in a case between employer and employee, ask itself
.whether the facts in evidence, in themselves or in the inferences
properly arising from them, establish that the occurrences which caused
the damage complained of would not fall within the risks reasonably
foreseeable by an employer applying himself to the matter of the
safety of his employees, under a proper sense of his duty in that
respect. If the facts in evidence are such as properly to satisfy the
tribunal of fact that this proposition has been established, then the
exonerating paragraph (art. 1054 C.C., par. 6) applies and the employer
has brought himself within its terms.

Per Rinfret, Lamont, Cannon and Crocket JJ.—Upon the evidence in the
record, it is impossible to find any reasonable means which the
respondent might have employed to prevent the abnormal fact which
caused the damage.

APPEAL from the judgment of the Court of King’s
Bench, appeal side, provinece of Quebec, affirming the judg-
ment of the Superior Court, Martineau J. and dismissing
the appellants’ action.

The facts of the case and the questions at issue are
fully stated in the judgments now reported.

Charlemange Rodier K.C. for the appellant.
C. A. de L. Harwood K.C. for the respondent.

The Cuier JusticE—I concur in the conclusion ex-
pressed by my brother Cannon negativing the liability of
the respondents, the Canadian National Railway Co., and
with the substance of the reasons, as I understand them,
which he has assigned for that conclusion.

There are certain elements of the reasons which govern
the determination of the appeal to which I shall devote
a few sentences of my own.

The appellants, en reprise d’instance, are children of
Absolon Colpron who, while in the employ of the Cana-
dian National Railway Company, met with an accident
on the 20th of June, 1927, of which he died on the 28th
of July following. The appellants’ claim was for $10,000
damages for loss of support in consequence of the death
of their father under arts. 1053, 1054 and 1056 C.C. The
victim was struck by a flying plank (thrown by mechanical
action), one of the utensils or appliances in use in the work
in whieb the victim was engaged at the time of the acci-
dent.



8.C.R.] SUPREME COURT OF CANADA

Art. 1054 C.C., the application of which is involved in

the consideration of the appeal,

establishes a liability, unless, in cases where the exculpatory paragraph
applies, the defendant brings himself within its terms. There is a differ-
ence, slight in fact but clear in law, between a rebuttable presumption of
faute and a liability defeasible by proof of inability to prevent the dam-
age. (Quebec Ry. LH. & P. Co. v. Vandry (1).

The conditions giving rise to this defeasible liability are
(Vandry’s case, p. 675), (1) that a certain thing was under
the defendant’s care, and (2) that the plaintiff was hurt
by it. The question of the existence of these conditions
need not detain us. The immediate and direct cause of
the death of the workman was the impact of the flying
plank upon the workman’s body, which occurred in the
employer’s shop in the course of the employment of the
vietim. The plank, as already mentioned, was one of the
appliances or utensils used by the employer in the work-
shop for the purpose of the work there being carried on;
and was thrown by mechanical action. I am satisfied that
the plank was a thing in the company’s care and under
their control when it started upon its flight which termin-
ated with the blow from which Colpron’s death ensued;
but I do not stop to discuss the point,—it may be assumed
ag against the company.

We now turn to a consideration of the clause of the
article which provides for the exoneration of the defend-
ant in certain circumstances. That clause is textually in
these words,

The responsibility attaches * * * only when the person subject to it
fails to establish that he was unable to prevent the act (le fait) which has
caused the damage.

In the City of Montreal v. Watt and Scott, Ltd. (2),
the Judicial Committee, speaking through Lord Dunedin,
placed upon this clause an authoritative interpretation.
The passage in which that interpretation occurs, so far as
now pertinent, is in these words.

Tf, therefore, the storm in question could be described as a cas fortuit
* % * there would, in their Lordships’ view, have been a case where
the exculpatory paragraph would have applied.

Article 1054 C.C. is of wide scope and applies to many
classes of cases. In what I am about to say, it must be
understood that I am considering 