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Municipal Corporation—Continued.

affirmed the decision of the Court of Ap-

peal (26 Omt. L.R. 339) reversing the

judgment of a Divisional Court (25 Ont.

L.R. 267) which reversed the decision

at the hearing (23 Ont. L.R. 598). IN

RE WEST LORNE SCRUTINY ......... 451
AND see ELECTION LAW 3.

NEGLIGENCE—Ratlway—Prescription—
Damage or injury “by reason of construc-
tion” — Coniractor — Transcontinental
Railway Commissioners—“Railway Act,”
8. 306.] Section 15 of the “National
Transcontinental Railway Act” provides
that “The Commissioners shall have, in
respect to the Eastern Division * * *
all the rights, powers, remedies and im-
munities conferred upon a railway com-
pany under the ‘Railway Act.’ ”—Held,
Fitzpatrick C.J. and Idington J. dis-
senting, that the provision in sec. 306 of
the “Railway Aect” that “all actions or
suits for indemnity for any damage or
injury sustained by reason of the con-
struction or operation of the railway
shall be commenced within one year,
ete.,” applies to such an action against
the Transcontinental Railway Commis-
sioners, and also against a contractor for
construction of any portion of the East-
ern division—Held, per Anglin J., that
it applies also to an action against a
contractor for constructing a railway for
a private railway company ineorporated
by Act of Parliament. WEST v. ICORBETT
................................. 596

2 Street railway—Ewxplosion — Defec-
tive controller—Inspection.] 8. was rid-
ing on the end of the seat of an open
street car in Toronto when an explosion
occurred. The car was still in motion
when other passengers in the same seat,
apparently in a panic, eried to 8. to get
off, and when he did not do so, endeav-
oured to get past him whereby he was
pushed oft and injured. In an action for
damages it appeared that the explosion
was caused by a defective comtroller, and
that the motorman at once cut off the
current but did not apply the brakes;
and the jury found the company negli-
gent in using a rebuilt controller in a
defective condition and not properly in-
spected, and the motorman negligent in
not applying the brakes.—Held, affirming
the judgment of the Court of Appeal (27
Ont. L.R. 332), that the evidence justi-
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fied the jury in finding that the control-
ler had not been properly inspected and
that a proper inspection might have
avoided the accident.—Held, per Idington
and Brodeur JJ., Anglin and Davies JJ.
contra, that the motorman was guilty of
negligence in not applying the brakes.
ToronTO RwaY. Co. ». FLEMING.... 612

3 Operation of tramway—Passenger
riding on platform—Dangerous arrange-
ment of car—Hvidence.] The action was
brought by the widow of a person who
lost his Jife in consequence of an accident
which ocecurred while he was a passenger
on one of the defendant company’s tram-
cars. The evidence shewed that deceased
was riding on the front platform of the
car which was, at the time of the acci-
dent, running at the rate of three or four
miles an hour; that, on approaching a
switch, the car jolted and deceased was
thrown off the platform underneath the
wheels; that the doors of the car were
open and were not protected by bars or
other devices to secure the protection of
passengers. The jury returned a verdiet
in favour of the plaintiff and for $3,500
damages.—This verdict was set aside on
the ground that no actionable negligence
on the part of the company had been
proved, and the action was dismissed.
By the judgment appealed from (15 B.C.
Rep. 429) this judgment was reversed on
the ground that there was some evidence
before the jury to support their finding
of negligence against the company and
also their finding against contributory
negligence. The Supreme/Court of Canada

dismissed the appeal with costs. B.C.
Ergcrric Ry. Co. v. DYNES........ 395
4——Operation of railway—Protection of

passenger—Evidence — Mere conjecture.]
On appeal from the judgment of the Su-
preme Court of -Alberta (2 Alta. L.R.
549), affirming the judgment of Harvey
J., at the trial, dismissing the plaintiff’s
action with costs, the Supreme Court of
Canada made an order that a new trial
should be had, the Chief Justice and
Idington J. dissenting. Breok 0. CANA-
DIAN NORTHERN RATLwAY iCo...... 397

5——O0peration of raitlway—Condition of
yard—“Lay-out” of concourse—Switching
—“Worlmen’s Compensation for Injur-
ies Act,’ R.8.M., 1902, ¢. 178—Contribu-
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tory mnegligence—Evidence—Volenti non
fit injuria—Nonsuit—New triel .... 403

See RATLWAYS 6.

6 Operation of railway—Combustible
materials on right-of-way......... 590

See RAILWAYS 2.

7 Shipment by railway—~Carriage of
passenger—~Special contract—Notice of
condition—Exemption from liability 622

See RAILWAYS 4.

8 Operation of railway—Contraven-
tion of statute—Protection of employees
—PForeign car—Defective equipment. 634

See RAILWAYS 6.

NEW TRIAL—Criminal lomwr—Indictment
for marder—Trial—Bvidence—Criminal
intent—Provocation—“Heat of passion”
—Charge to jury—Misdirection—Reduc-
ing charge to mansloughter—“Substantial
wrong”’—Criminal Code, ss. 261, 1019—
Appeal—Questions to be reviewed.] On
a trial for the murder of a police officer
there was evidence that E. and J. had set
out from their home, during the night
when the deceased was killed, with the
intention of committing theft; J. and
his wife testified that, on returning home,
E. had told them that a man, whom he
supposed to be a secret-police constable,
had pointed a pistol at him and told
him to “go to hell” and that he had shot
him. The defence was rested entirely
upon alibi and the accused testified on
his own behalf stating that he had been
at home during the whole of the night in
question, but making no mention of any
facts concerning the shooting. In his
charge the trial judge reviewed the evi-
dence in a general way, and told the jury
that, wpon the evidence adduced, they
must either conviet or acquit of the crime
of murder, that they could not return a
verdiet of manslaughter, that if they be-
lieved J.’s account of what happened to
be substantially true they should conviet
of murder; and he did not instruct the
jury as to what, in law, constituted man-
slaughter nor as to circumstances on
which the verdict might be reduced to
manslaughter. He was convicted of mur-
der.—Held, Duff J. dissenting, that, on
the evidence, the charge of the trial
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judge was right, and that the omission to
instruct the jury in respect to man-
slaughter did not occasion any substan-
tial wrong or miscarriage whieh eould
justify the setting aside of the conviction
por a direction for a new trial.—Per
Fitzpatrick C.J. and Idington J.—In a
criminal appeal, it is doubtful whether
any question except that upon which
there was a dissent in the court below
could be reviewed on an appeal to the Su-
preme Court of Canada.—Per Duff J. dis-
senting.—In the ecircumstances of the
case, the effect of the charge was to with-
draw from the jury some evidence which
ought to have been considered by them
and which if considered by them might
have influenced them favourably towards
the accused in arriving at their verdict;
consequently some substantial wrong was
thereby occasioned on the frial and the
conviction should not be permitted to
stand. EBERTS 0. THE KING ...... 1

2 Criminal law—Indictment for murs
der Trial—Charge to jury—Misdirec-
tion—Constructive murder—Natural con-
sequence of act.] On the trial of an in-
dictment for murder of one Kenneth Lea
it was proved that the prisoners, who had
been dhinking, came on the deceased’s
lawn and commenced to shout and sing
and use profane and insulting language
towards him. He twice warned them
away, and finally appeared with a loaded
gun threatening to shoot. A rush was
made towards the verandah, where he
stood, when he took hold of the barrel of
the gun and struck one of the prisoners
with the stock. The gun was discharged
into his body and there was evidence that
the prisoners then maltreated him and his
wife. He was taken to a hospital in
Halifax where he died shortly after. The
trial judge in charging the jury instruet-
ed them that the prisoners were doing an
unlawful act in {respassing on the pro-
perty of deceased and that if they were
actuated by malice it would be murder,
if not it was manslaughter, drawing their
attention especially to section 256 and
259 (b) of the Criminal Code. The pri-
soners were found guilty of murder. On
soners were found guality of murder. On
appeal from the decision of the Supreme
Court of Nova Scotia on a reserved case:

. —Held, that the above direetion to the
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jury ignored the requirements of the Code
formulated in sub-section (d). of section
259, to which the judge should also have
drawn their attention directing them to
find whether or not the prisoners knew,
or ought to have known, that their acts
were likely to wcause death, and 'his
failure to do so left his charge open to
objection and constituted misdirection for
which the prisoners were entitled to a new
trial. GrAVES 0. THE KiNg ....... 568

NOTARY PUBLIC—A ction—Public officer
—Notice—Principal and agent—Mandate
—Pleading—Practice—New objections on
appeal—Case on appeal—Notes of reasons
by judges — Findings of fact—Art. 88
CPQ. . i 382

See PRACTICE 3.

NOTICE — Banking — Security for ad-
vances—Assignment—Chose in action—
Moneys to arise out of contract—Un-
earned funds—Equitable assignment to
third party—Evidence—Priority of claim
— Estoppel — Construction of statute —
MHanitoba “King’s Bench Act” — “Bank
Aet” i 313

See BANKING 2.

Action—Public officer—N otary pub-
lic—Principal and agent — Mandate —
Pleading—Practice—New objections on
appeal—Case on appeal—N oies of reasons
by judges—Findings of {fect—Art. 88
OPQ. it 382

See PRACTICE 3.

3 Construction of statute — “Quebec
Public Health Act,” R.8.Q., 1909, art.
3913—Inspection of food—Duty of health
officers—Quality of food—Condemmnation
— Reizure — Effect of action by health
officers—Controlling power of courts—
Bvidence—Injunction—A ppeal—Jurisdic-
tion—Question in controversy ...... 514

See STATUTE 4.

Shipment by railwey—Carriage of
passenger — Special contract — Notice of
condition —Negligence — Exemption from
Hability .........cccvievinion... 622
See RAILWAYS 4.

NOVATION — Contract—Right to assign
—~Contracting firm becoming incorporated

46

INDEX.
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company—Breach of contract—Damages
.................................. 398

See CONTRACT 3.

NULLITY—Action against minor — Ex-

ception of minority—Practice—Irregular-

ity in procedure—Waiver after majority

—Ratification — Prejudice — Review by

appellate court ................... 103
See PrACTICE 1.

PARTITION—Construction of will—Sub-
stitution—Trust—Death of greve—Ac-
cretion—Apportionment in aliquot shares
—Distribution of estate—Partial intes-
tacy—Devolution ................. 42

See WILL 1.

PLEADING—Action against minor—Ezx-

ception of minority—Practice—Irregular-

ity in procedure—Waiver after majority

—Ratification — Prejudice — Nullity —

Review by appellate court.......... 103
See Pracrice 1.

2———Action — Public officer — Notice —

Notary public— Principal and agent —

Mandate — Practice — New objeciions on

appeal—Case on appeal—Notes of rea-

sons by judges—IFindings of fact—Art. 88

OPQ. o 382
Se¢ PracTicE 3.

Sale of land—Deceit—Misrepresen-
tation—Honest belief—Amendment—A.dd-
ing new cause of action ........... 399

See SALE 3.

PRACTICE—Action against minor—IEax-
ception of minority—Irregularity in pro-
cedure—Waiver after majority—Ratifica-
tion — Prejudice — Nullity — Review by
appellate court—Arts. 246, 250, 304, 320,
323, 324, 987 C.C.—Arts. 78, 174, 176,
1039 1:2163 C.P.Q.] An actlon for dam-
ages ew delicto was instituted against a
minor without impleading a tutor to as-
sist him, and the exception of minority
was set up. Proceedings taken by the
plaintiff to.have a tutor appointed had
not been concluded when the defendant
became of age and an order, which was
disregarded by the defendant, was then
obtained requiring him to plead to the ac-
tion. On a summons for his examination.

- sur faits et -articles, defendant appeared
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and certain objections to questions were
made by counsel on his behalf. On an
inseription for judgment ex parte, subse-
quently filed, judgment was entered
against him~—Held, per Idington, Duff
and Brodeur JJ., that irregularities of
procedure in a court of first instance are
matters to be dealt with by the judges of
that court and, unless some prejudice has
resulted therefrom, the discretion exer-
cised by such judges in respect thereto
ought not to be disturbed by an appellate
court.—Per Idington, Duff and Brodeur
JJ., Fitzpatrick C.J. and Anglin J. con-
tra. In the circumstances the defendant
suffered no prejudice within the meaning
of article 174 of the Code of Civil Proce-
dure. The exception resulting from
minority is relative merely and may be
waived by a defendant, sued during his
minority without the necessary assist-
ance required by law, appearing after
attaining majority and taking objections
to subsequent proceedings in the action.
He cannot, thereafter, complain of being
treated as a defendant properly cited
before the court nor of a judgment ex
parte entered against him therein.—Per
Idington, Duff and Brodeur JJ.—Irregu-
larity in inseription for judgment ex
parte is not a reason for the dismissal of
an action.—Per Fitzpatrick C.J. and
Anglin J. dissenting.—The fact that the
defendant was a minor at the time of the
institution and service of the action and
that no tutor or curator was made a
party to the suit for the purpose of as-
sisting him therein constitutes an abso-
lute bar to the action which could not be
validated in consequence of further pro-
ceedings therein after the defendant at-
tained the age of majority. The action
was a nullity ab initio and, consequently,
the defendant suffered prejudice within
the meaning of art. 174 C.P.Q. Larue v.
Poulin (9 Que. P.R. 1587) ; Fairbanks v.
Howley (10 Que. P.R. 72) and Robert v.
Dufresne (T Que. P.R. 226) referred to.
SERLING V. LEVINE 103

2 -Appeal—Final judgment—Further
directions — Master’s report]. On the
trial before the Chancellor of Ontario of
an action claiming damages for -breach
of contract judgment was given for the
plaintiffs with reference to the master to
ascertain the amount of damages fur-
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ther directions being reserved. This judg-
ment was affirmed by the Court of Ap-
peal. The master then made his report
which, on appeal to the Chief Justice of
the Common Pleas, was varied by re-
duction of the amount awarded. The
Chancellor then pronounced a formal
judgment on further directions in favour
of the plaintiffi for the damages as re-
duced. The defendants appealed from
the judgments of the iChief Justice and
the ‘Chancellor and the two appeals were,
by order, heard together, but not form-
ally consolidated. Both judgments were
affirmed hy the Court of Appeal and the
defendants sought to appeal from the
judgment affirming them and also from
the original judgment sustaining the de-

_cision at the trial, having applied with-

out success to the court below for an ex-
tension of time to appeal from the latter
judgment. RSee Nelles v. Hesseltine (27
Ont. L.R. 97).—Held, Brodeur J. dis-
senting, that the only judgment from
which an appeal would lie was that affirm-
ing the judgment of the (Chancellor on fur-
ther directions; that the Chancellor could
not review the original judgment of the
Court of Appeal nor that varying the
master’s report and the Court of Appeal
was equally unable to review them on
the appeal from the Chancellor’s decision,
and the Supreme Court being required by
statute to give the judgment that the
Court of Appeal should have given was
likewise debarred from reviewing these
earlier decisions. HESSELTINE v. NELLES
230

3 Action—Public officer—N otice—N o-
tary public—Principal and agent—Man-
date—Pleadings—New objections on ap-
peal—Case on appeal—Notes of reasons
by judges — Findings of fact—Art. 88
C.P.Q.] 1If a defendant has not, in the
courts below, taken exception to want
of notice of action, as required by article
88 of the Code of Civil Procedure of Que-
bee, it is doubtful whether the objection
can be urged on an appeal to the Supreme
Court of 'Canada. Devine v. Holloway
(14 Moo. P.C. 290) "referred to.—Where
the defendant has not been sued in an
action for damages by reason of an act
done in the exercise of a public function
or duty, the provision of article 88 C.P.Q.,
as to notice of action against a public
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officer, has no application.—The Supreme
Court of Canada ought not, in ordinary
cases, o take into consideration the
notes of reasons for judgments in the
courts below which have not been de-
livered before the settling of the case on
the appeal: Mayhew v. Stone (26 Can.
S.C.R. 58) followed. In a proper case,
however, when the non-delivery of such
notes is satisfactorily accounted for, the
court may permit them to be filed and
made use of as part of the record on
the appeal: Canadian Fire Insurance Co.
v. Robinson (Cout. Dig. 1105) referred to.
—The court refused to reverse the con-
current findings of fact by the courts
below. DUFRESNE v. DESFORGES .... 382

4 Criminal low—Indictment for mur-
der—T'rial—Evidence—Criminal intent—
Provocation—“Heat of passion”—Charge
10 jury—>Misdirection—Reducing charge
to manslaughter—New trial—“Substan-
tial wrong’—Criminal Code ss. 261, 1019
—A ppeal—Questions to be reviewed .. 1

See CRIMINAL Law 1.

5 Action — Damages — Rescission of
contract — Reference — Final judgment
................................. 205

See APPEAL 1.

6 Controverted election—Preliminary
objections—Interlocutory motions.. 211

See APPEAL 2.

T——Appeal — Findings by trial judge

................................. 402
See APPEAL 9.

8 Malicious prosecution — Probable

cause — Evidence — Onus — Honest be-

lief—Questions for jury ........... 393
See MALICTOUS PROSECUTION.

PRESCRIPTION.

See LIMITATIONS OF ACTIONS.

PRINCIPAL, AND AGENT—Fire insur-
ance—Removal of goods—COonsent—Bin-
der—Authority of agent.] X. Bros. &
«Co., through the agents in New York of
the respondent company obtained insur-
ance on a stock of tobacco in a certain
building in Quiney, Fla., and afterwards
obtained the consent of the company to

46Y%
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its removal to another building. Later,
again, they wished to return it to the
original location and an insurance firm
in New York was instructed to procure
the necessary consent. This firm, on
January 14th, 1909, prepared a “binder,”
a temporary document intended to license
the removal until formally authorized by
the company, and took it to the firm
which had Dbeen agents of respondents
when the policy issued, but had then
ceased to be such, where it avas initialed
by one of their clerks on his own re-
sponsibility entirely. On March 19th,
1909, the stock was destroyed by fire in
the original location and shortly after a
formal consent to its removal back was
indorsed on the policy, the respondents
then not knowing of the loss. In an
action to recover the insurance:—Held,
affirming -the judgment of the Court of
Appeal (25 Ont. L.R. 534) that the
“binder” was issued without authority;
that even if the insurance firm by whose
clerk it was initialed had been respond-
ents’ agents, at the time, they had, under
the terms of the policy, no authority to
execute it and authority would not be
presumed in favour of the insured as it
might be in case of an original applica-
tion for a policy; and that it was not
ratified by the indorsement on the policy
as the company could not ratify after the

loss. KLINE Bros. & (Co. V. DOMINION
Fe Ins.'Co. ....oooivininnn... 252
2——A ction—Public officer—N otice—No-

tary public—Mandate—Pleading — Prac-
tice—New objections on appeal—Case on
appeal—Notes of reasons by judges —
Findings of fact—Art, 88 O.P.Q..... 382

See PRACTICE 3.

PUBLIC HEALTH—Construction of sta-
tute—“Quebec Public Health Act”—R.S.
Q., 1909, art. 3913—Inspection of food—
Duty of health officers—Quality of food—
Condemnation — Seizure—N otice—Effect
of action by health officers — Controlling
power of courts—Evidence—Injunction—
Appeal—Jurisdiction—Question in con-
troversy.] Per Fitzpatrick C.J.—In the
Province of Quebee, in order to consti-
tute a valid seizure of movable property
there must be something done by compe-
tent authority which has the effect of dis-
possessing the person proceeded against
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of the property; notice thereof must be
given; an inventory made and a guard-
ian appointed. Where these formalities
have. not been observed there can be no
valid seizure. Brook v. Booker (41 Can.
S.C:R. 331) referred to.—Per Fitzpatrick
C.J. Extraordinary powers, conferred by
statute, authorzing interference with pri-
vate property must be exercised in such a
manner that the rights of the owners
may not be disregarded. Bonanza Creek
Hydraulic Concession V. The King (40
Can. S.C.R. 281), and Riopelle v. City of
Montreal (44 Can. SIC.R. 579) referred
to.—Per Fitzpatrick C.J. and Davies and
Idington JJ. The authority conferred
upon health officers by the “Quebec Pub-
lic Health Act” respecting the condemna-
tion, seizure and disposal of food, as
being deleterious to the public health, is
not final and conclusive in its effect, but
it is to be exercised subject to the super-
intending power, orders and control of
the Superior ‘Court and the judges there-
of—Per Anglin and Brodeur JJ. The
protection afforded by the Quebec “Pub-
lic Health Act” to an executive officer
of a local board of health cannot be in-
voked when the officer has apparently not
acted under its provisions, but has con-
demned food, not as the result of his own
independent judgment upon its quality,
but in carrying out instructions given
him by municipal officials purporting to
act under other statutory provisions.—
In the result the finding of the trial
judge that the food in question was fit
for human consumption (Q.R. 39 S.C.
520), being supported by evidence, was
not disturbed, and the effect of the judg-
ment appealed from (1 D.L.R. 160) was
affirmed with a variation of the order
making absolute the injunction against
the defendant interfering therewith.
City oF MONTREAL v. LAYTON & ‘Co. 514

PUBLIC OFFICER — Notary public —
Principal and agent—Notice of action—
Art. 88 C.P.Q.] Where the defendant
has not been sued in an action for dam-
ages by reason of an act done in the exer-
cise of a public function or duty the pro-
vigsion of article 88 |C.P.Q., as to notice
of action against a public officer, has no
application.  DUFRESNE o©. DESFORGES
................................. 382

AXD see PRACTICE 3.
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“RAILWAY BELT”—Sea-coast and in-
land fisheries—Canadian waters—Tidal
waters—Navigable waters—Open sea—
B.C. “Railway Belt”—Foreshores—Ferwm
nature — Legislative jurisdiction — Con-
struction of statute ............... 493

See FISHERIES.

RAILWAYS—Joint tariff—Power to su-
persede — Declaratory decree — Jurisdic-
tion.] In January, 1907, certain railway
companies in the United States, in con-
nection with the -appellant companies,
filed through freight tariffs (“joint
tariffs”) with the Board of Railway Com-
missioners for :Canada fixing the rates of
carriage for shipments of goods from the
United States into Canada. The tariffs
so filed for the first time established a
fixed rate £6r the carriage of petroleum
and its products. In October, 1907, and
in May, 1908, supplementary tariffs were
filed by the foreign companies and con-
curred in by the Canadian carriers, but
they were not sanctioned by the Board.
These substituted for the fixed rate on
petroleum a variable rate made up of the
sum of the local rates on each side of the
border. The respondent companies, in
1910, applied to the Canadian Board for
an order declaring that the appellants
had overcharged them by exacting the
variable rate for carriage of petroleum,
and an order was made by the Board de-
claring that the rates chargeable were
those fixed by the “joint tariff” of Janu-
ary, 1907. The Canadian carriers ap-
pealed from this order to the Supreme
Court of Canada by leave of the Board
on the question of law whether or not
this order was right and by leave of a
judge on a question of jurisdiction claim-
ing that the Board could not make a de-
claratory order and grant no consequen-
tial relief, and that it could not declare
in force a tariff which had ceased to
exist.—Held, that sections 26 and 318 of
the “Railway Act” authorized the Board
to make an order merely declaratory.—
Held, also, that the tariff of January,
1907, had not ceased to exist, but was
still in force, never having been super-
seded.—Held, per Davies and Duff JJ.,,
that if the initiating company, or the
companies jointly, had power to super-
sede a joint tariff duly filled they had
not in this case taken the proper steps
to effect that purpose—Per Idington
and Anglin JJ., that such a tariff could
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only be superseded by the action, or with
the sanction, of the Board.—The order
appealed from <was, therefore, affirmed.
(Leave to appeal to the Privy Council
was granted, 13th December, 1912.)
CAnaDpIAN Pacrric Ry. (Co. ». CANADIAN
Omw Cos.,, LTD. .....oviviiiinn... 155

2 Statute—Construction — Operation
of railway—Right-of-way — Combustible
materials—R.8.N.8. [1900] c. 91, s. 9.]
Chapter 91, section 9, of the Revised Sta-
tutes of Nova Scotia, 1900, provides that
“when railways pass through woods the
railway company shall clean from off
the sides of the roadway the combustible
material by careful burning at a safe
time or otherwise.—Held, that this pro-
vision is imperative and obliges the com-
pany at all times to keep its right-of-way
so clear of combustible material that
it will not be a source of danger from
fire. Clearing it at certain periods only
is not a compliance with such provision.
—Duff J. dissented on the ground that
it was not proved that the fire in this
case originated om the right-of-way.—
Judgment appealed from (46 N.S. Rep.
20) affirmed. HALIFAX AND SOUTH WEST-
ERN RAILWAY v. SCHWARTZ....... 590

3—Negligence—Prescription — Dam-
age or imjury “by reason of construc-
tion” — Contractor — Transcontinental
Railway  Commissioners — “Railwaoy
Act,” s. 806.] Section 15 of the ‘“Na-
tional Transeontinental Railway Act”
provides that “The Commissioners shall
have, in respect to the Eastern Division
* * * ga]] the rights, power, and im-
munities conferred upon a railway com-
pany under the ‘Railway Aect.’”—Held,
Fitzpatrick ‘C.J. and Idington J. dis-
senting, that the provision in sec. 306
of the “Railway Act” that “all actioms
or suits for indemnity for any damage
or injury sustained by reason of the
construction or operation of the railway
shall be commenced within one year,
ete.,” applies to such an action against
the Transcontinental Railway Commis-
sioners, and also against a contractor for
construction of any portion of the East-
ern division.—Held, per Anglin J., that
it applies also to an action against a
contractor for constructing a railway
for a private railway company incor-
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porated by Act of Parliament. WEST v.
COBBETT ......i.cvvvvvnsennnansne 596

4 Carriage of passenger—~Special con-
tract—Notice to passenger of condilions
—Negligence — Baemption from labil-
ity.] P., at Milverton, Ont., purchased
a horse for a man in another town who
sent R. to take charge of it. P. signed
the way-bill in the form approved by
the Board of Railway Commissioners,
which contained a clause providing that
if the consignee or his nominee should
be allowed to travel at less than the
regular fare to take care of the pro-
perty the company should not be liable
for any injury to him whether caused
by negligence or otherwise. R. was not
asked to sign 'the way-bill though a
form indorsed provided for his signature
and required the agent to obtain it.
The way-bill was given to R., who placed
it in his pocket without examining it.
On the passage he was injured by negli-
gence of the company’s servants.—Held,
that R. was not aware that the way-bill
contained conditions.—Held, also, Fitz-
patrick C.J. dissenting, that the com-
pany had not dont all that was incum-
bent- on them to bring notice of the
special condition to his attention.—
Judgment of the Court of Appeal (27
Ont. L.R. 290) reversed and that of
the trial judge (26 Ont. L.R. 437) re-
stored. ROBINSON V. GRAND TRUNK RAIL-
WAY CO. ..ot 622

5——Operation — Negligence — Contra-
vention of statute— Protection of em-
ployees—Foreign car—Defective equip-
ment—R.S.0. [1906] c¢. 37, s. 264, ss.
1 (e).] The provisions of section 264
sub-section 1 (¢) of “The Railway Act”
which requires every railway company
‘“to provide and cause to be used on all
trains modern and efficient apparatus”
for coupling and uncoupling ears with-
out the necessity of going between them
is contravened by the use of a foreign
car not provided with such “modern and
efficient apparatus” in a train operated
by a Canadian company, and the com-
pany using such car is responsible for
any injury caused by the want of such
equipment. A lever for opening and
closing the knuckle of the coupler which
is too short to be operated from the side
ladder with safety is not “modern and
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efficient apparatus,” under - the above
provision.—Where & brakesman on a car
approaching another with which it was
to be coupled saw that the knuckle of
the coupler of the car he was on had to
be opened and had only fifteen seconds
in which to do it, being unable to sig-
nal the engineer to stop, took the only
course open to him, which was a com-
mon one, and was injured, he was not
guilty of contributory negligemce.—Fitz-
patrick C.J. dissented on the ground
that the plaintif’s negligence was the
sole cause of the accident.—Judgment of
the Court of Appeal (26 Ont. L.R. 121)

reversed, Fitzpatrick «C.J. dissenting.
SToNE V. CANADIAN PAcCIFIC RAILWAY
[ 634
6 Operation of railway—~Condition of

yard—*“Lay-out” of concourse—~Switch-
ing—“Workmen’s Compensation for In-
juries Act,” R.S.M. 1902, ¢. 178—Con-
tributory negligence — Ewvidence — Vol-
enti non fit injuria—Non-suit — New
trial.] At the trial, an order of non-
suit was refused by the plaintiff and,
thereupon, the jury were directed to find
a verdiet for the defendants, which was
done and judgment entered accordingly.
On an appeal by the plaintiff this judg-
ment was set aside, (20 Man. R. 92), on
the ground that there was some evid-
ence which should have been left to the
jury, and a new trial was ordered. The
Supreme (Court of Canada allowed the
appeal with costs, Idington and Duff JJ.
dissenting, and the judgment entered at
the trial was restored. [NoTE.~—The
Judicial Committee of the Privy Council
refused leave for an appeal in forma
pauperis, 20th Mareh, 1912; 45 Can. S.

C.R. vii.] Canapian Paciric RAILWAY
Co. v. WOOD ..................... 403
7 Fire insurance—Insurance on lum-

ber—Conditions—Warranty — Ratlway
on lot—Security to bank—Chatiel mort-
GAGE i e 216

See INSURANCE, FRE 1.

8 Negligence—Operation of tramway
—Passenger riding on platform—Dan-
gerous arrangement of car—Evidence:
................................. 395

See NEGLIGENCE 3.
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9 Negligence—Operation of railway
—Protection of passenger—Evidence—
Mere comjecture ................. 397

See NEGLIGENCE 4.

10 Negligence — Tramway — Ewxplo-
sion—Defective controller — Inspection
....................... cirieen... 612

See TRAMWAYS 1,

RIVERS AND STREAMS—S8ea-coast and

inland fisheries—Canadian waters—Tidal

waters—Navigable waters—Open sea—

B.C. “Railway Belt” — Foreshores —

Fere natur@e—Legislative jurisdiction—

Construction of statute............ 493
See FISHERIES.

SALE—Sale of goods—Condition as to
prices—Lost invoices — Secondary evid-
ence— Waiver — Breach of contract —
Damages.] The defendants agreed to
purchase the plaintiff’s stock-in-trade at
a valuation to be based upor an advance
of 13 per cent. on the invoice prices of
the goods when taken into stock. On
stock being taken by the parties the
plaintiff was unable tp produce invoices
for a large portion of the goods, but
insisted that their prices could be ascer-
tained from private markings on the
packages which, she alleged, represented
the prices taken from the missing in-
voices. Differences arose between the
parties respecting the prices of these
goods, but the inventory was closed with
the prices, as they had been marked on
the packages, carried inte the valuation
columns. The defendants refused to
complete the purchase on account of
failure to produce the invoices in ques-
tion and the action was brought to re-
cover damages for breach of the con-
trac¢t.—Held, reversing the judgment ap-
pealed from (2 D.L/R. 293; 1 West. W.
R. 1103), Duff J. dissenting, that the
consent of the defendants to the closing
of the inventory with the prices in ques-
tion stated according to the information
obtained from the private markings con-
stituted satisfactory proof of the ful-
filment of the original agreement and,
consequently, damages could be recov-
ered for breach of the contract to pur-
chase—Per Duff J., dissenting.—There
could be no contract capable of enforce-
ment until the prices of the whole of the
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stock had been ascertained in the man-
ner contemplated by the agreement, and
the closing of the inventory with prices
supplied from the unverified statements
of the plaintiff did not constitute a new
contract varying the condition in the
agreement as to the fixing of the prices
to be paid. Therefore, no action could
lie to recover damages for breach of the
contract to purchase. PERIARD V. BER-
GEBON ....vovtiinnnnneinennn.s 289

2 Contract — Rescission — Sale of
land—Misrepresentations — Affirmance.]
B. advertised for sale his farm in On-
tario, stating the confents and describ-
ing it as in firstclass comdition. He
also stated the number of trees, old and
new, in the orchard then on it. 8., then in
British Columbia, was shewn the adver-
tisement and, after some correspondence
in which B. reiterated the statements
therein, came to Ontario and spent some
time in inspecting the farm, which he
finally purchased on B.’s terms and en-
tered into possession. Shortly after he
leased the orchard for ten years, and
within a day or two discovered that the
farm contained over forty acres less
than, and the contents of the orchard
were only half of, what had been repre-
sented; algo that the farm was not in
the condition stated, but badly overrun
with noxious weeds.—He, therefore, pro-
cured the cancellation of the lease of
the orchard and brought action to have
the sale rescinded.—Held, that the lease
of the orchard was not, under the ecir-
cumstances, an affirmance of the con-
tract for sale which would disentitle S.
to rescission; that if it were an affirm-
ance as to the orchard the subsequent
discovery of the other misrepresentations
would entitle him to a decree. Campbell
v. Fleming (1 A. & E. 40) distinguished.
BOULTER V. STOCES ............... 440

3 Sale of land—Deceit—Misrepresen-
tation—Honest belief—Pleading — Am-
endment—Adding new cause of action.]
On the appeal of Macfarlane, one of the
defendants, to the Supreme Court of
Canada, from the judgment of the Sup-
reme Court of Saskatchewan, (3 Sask. L.
R. 446,) after hearing counsel on behalf
of both parties, the court reserved judg-
ment, and, on a subsequent day, the ap-
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peal was allowed with costs, Idington
J. dissenting. MACFARLANE V. Davrs.
................................. 399

4 Vendor and purchaser — Sale of
land—~Condition dependent — Deferred
payment—Disclosure of title—Absiract
—Refusal to complete—Lapse of time—
Defeasance—~Specific performance .. 114

See VENDOR AND PURCHASER.

SCRUTINY—Election low — Voling —

Municipal” by-law—Powers of judge —

Inquiry into gualification of voter—Dis-

position of rejected ballots — “Ontario

Municipal Act,” 1903, ss. 369 et seq.—

“Voters’ Lists Act,” 1907, s. 24..... 451
See ErEcTiOoN Law 3.

SEA-COASTS—Sea-coast and inland fish-

eries—Canadian waters — Tidal waters
—Navigable waters—Open sea — B.C.
“Railway Belt” — Foreshores — Fere
nature — Legislative jurisdiction—Con-
struction of statute.............. 493

See FISHERIES.

SEIZURE — Construction of statute —
“Quebec Public Heelth Act,” R.8.Q.,
1909, art. 3913—Inspection of food —
Duty of health officers—Quality of food
—Condemnation — Seizure — Notice —
Effect of action by health officers—Con-
trolling power of courts—Evidence—In-
junction — Appeal — Jurisdiction —
Question in conlroversy............ 514
See STATUTE 4.

SPECIFIC PERFORMANCE—Vendor and
purchaser—Sale of land—Condition de-
pendent—Deferred payment — Disclos-
ure of title—Abstract — Refusal to com-
plete — Lapse of time—Defeasance.] In
an agreement for the sale of an in-
terest in land, for a price payable by
deferred instalments at specified dates,
there was a condition for defeasance, at
the option of the vendor, for default in
punctual payments, time was of the es-
sence of the contract, and receipt of a
deposit on account of the price was ac-
knowledged. Some time before the date
fixed for payment of the first deferrel
instalment the purchasers made requisi-
tions for the production for inspection
of the vendor’s evidence of title to the
interests he was selling and the vendor
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refused to comply with the requisitions.
The payment was not made on the ap-
pointed date and the vendor declared
the agreement cancelled in consequence
of such default. In a suit for specific per-
formance, brought by the purchasers:—
Held, affirming the judgment appealed
from (17 B.C. Rep. 88), that the ven-
dor was bound, upon requisition made
within a reasonable time by the pur-
chasers, to produce for their inspection
the documents under which he claimed
the interests he was selling in the lands;
until he had complied with such demand
the purchasers were not obliged to make
payment of deferred instalments of the
price and, in the ecircumstances, their
failure to make the payment in question
was not an answer to the suit for speci-
fic performance. Cushing v. Knight (46
Can. S.CR. 555) distinguished.—Per
Duff, J.—In the absence of any express
or implied stipulation to the contrary
in an agreement respecting the sale of
land in British Columbia, which is not
held under a certificate of indefeasible
title, the purchaser is entitled, accord-
ing to the rule introduced into that pro-
vince with the general body of the law
of England, to the production of a soli-
citor’s abstract of the vendor’s title to
the interest in the land wkich he has
agreed to sell. NEWBERRY V. LANGAN.
................................. 114

STATUTE—FBlection law—Nomination—
Irregularities — Omission of additions—

Identification of candidate — Technical
objections — Receipt for deposit—Valid-
ating effect—Hvidence — Construction

of statute—R 8.0., 1906, c¢. 6, “Dominion
Blections Act”—R.8.0., 1906, ¢. 7, “Dom-
inion Controverted Hlections Act.”’] Per
Fitzpatrick C.J. and Davies, Anglin and
Brodeur JJ.—Technical objections to the
form of nomination papers filled with
the returning officer at an election of
a member of the House of Commons, un-
der the provisions of the “Dominion
Elections Act,” R.8.C., 1906, ch. 4,
should not be permitted to defeat the
manifest purpose of the statute. The
omission in nomination papers te men-
tion the residence, addition or descrip-
tion of the candidate proposed in such
a manner as sufficiently to identify him
constitutes a patent and substantial fail-
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ure to comply with the essential require-
ments of section 94 of the Act; on the
objection in this respect taken by the
only opposing candidate it is the duty
of the returning officer to reject a nom-
ination so irregularly made and to de-
clare such opposing candidate elected
by acclamation. Such rejection and de-
claration of election by acclamation may
properly be made by the returning offi-
cer after the expiration of the time lim-
ited for the nomination of candidatesby
section 100 of the Act.—Per Fitzpatrick
C.J., and Davies, Anglin and Brodeur
JJ. (Idington and Duff JJ. contra).
The receipt for the required deposit of
$200, accompanying the nomination
papers, given by the returning officer
under the provisions of section 97 of the
“Dominion Hlections Act,” is evidence
merely of the production of the papers
and payment of the deposit and not of
the validity of the nomination.—Per Id-
ington and Duff JJ. (dissenting). The
receipt so given for the required de-
posit constitutes a legal assurance
that the candidate has been duly
and properly mnominated; it cannot
be revoked nor the nomination papers
rejected by the returning officer after the
expiration of the time limited by sec-
tion 100 of the Act for the nomination of
candidates; when that time has passed
all questions touching the statutory suf-
ficiency of the papers are concluded in
so far as it is within the province of
the returning officer to deal with such
mapters.—Per Duff J. (dissenting).—
Where the returning officer has received
papers professing to nominate a pro-
posed candidate with the consent of the
candidate to such nomination and given
his receipt for the required deposit pur-
suant to section 97 of the Act, and the
time limited for the nomination of can-
didates at the election has expired, the
status of such candidate becomes finally
determined quoad proceedings under the
control of the returning officer and it
is then the duty of that official to grant
a poll for taking the votes of the elec-
tors.—Per Duff J. (dissenting).—In
view of the limited jurisdiction confer-
red upon judges in respect to election
trials under the “Dominion Controverted
Elections Act,” R.S.C., 1906, ch. 7,
where the returning officer has exceeded
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his legal powers by "improperly return-
ing a candidate as having been elected
by acclamation the judgment should de-
clare that the election was not accord-
ing to law.—The judgment appealed from
(Q.R. 42 S.C. 235) was affirmed, Iding-
ton and Duff JJ. dissenting. Two MoUN-
TAINS ELECTION ................. 185

2 Election law—Appeal — Prelimin-
ary objections—Interlocutory motions—
Construction of statute— " Dominion Con-
troverted Elections Act,” R.8.C., 1906, c.
7, s. 64.] Several of the preliminary ob-
jections to a petition against the elec-
tion of a member of the House of Com-
mons of Canada having remained un-
disposed of, on the day before the ex-
piration of the six months limited for
the commencement of the trial by sec-
tion 39 of the “Dominion Controverted
Elections Act,” R.S.C., 1906, ch. 7, the
petitioner applied to a judge, by motions
(@) to obtain an enlargement of the time
for the commencement of the trial, and
(b) to have a day fixed for the hearing
on such preliminary objections. On ap-
peal from the judgment dismissing the
motions:—Held, that the judgment in
question was not appealable to the Sup-
reme Court of Canada under the pro-
visions of section 64 of the “Dominion
Controverted Elections Aect.” L’Assomp-
tion Blection Oase (14 (Can. S.C.R. 429);
King’s County Election COase (8 Can.
S.C.R. 192); Gloucester Election Case
(8 Can. S.C.R. 204), and Halifax Elec-
tion Case (39 Can. S/C.R. 401) referred
to. TEMISCOUATA ELECTION ....... 211

3 Habeas corpus — “Supreme TJourt
Act,” s, 39 (c¢)—Criminal sharge—Pro-
secution under provincial Act—Applica-
tion for writ—Judge’s order.] By sec.
39 (¢), of the “Supreme Court Act” an
appeal is given from the judgment in
any case of proceedings for or upon a
writ of habeas corpus * * * pot aris-
ing out of a criminal charge—Held, per
Fitzpatrick C.J. and Davies and Ang-
lin JJ., that a trial and conviction for
keeping liquor for sale contrary to the
provisions of the “Nova Scotia Temper-
ance Act” are proceedings on a criminal
charge and no appeal lies to the Sup-
reme’ Court of Canada from the refusal
of a writ of habeas corpus to discharge
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the accused from imprisonment on such
conviction. Duff J. contra. Brodeur J.
hesitante—By the “Liberty of the Sub-
ject Act” of Nowa Scotia on an applica-
tion to the court or a judge for a writ
of habeas corpus an order may be made
calling on the keeper of the gaol or pri-
son to return to the court or judge whe-
ther or mot the person named is detained
therein with the day and cause of his
detention. On the return of an order
so made, an application for the dis-
charge of the prisoner was refused, and
an appeal from this refusal was dis-
missed by the full court.—Held, per Id-
ington and Brodeur JJ., that such order
is not a proceeding for or upon a writ
of habeas corpus from which an appeal
lies under said sec. 39 (c¢).—Per Duff J.
—That the judgment of the full court
was given in a case of proceedings for a
writ of habeas corpus within the mean-
ing of sec. 39 (¢), and that the proceed-
ings did not arise out of a “criminal
charge” within the meaning of that pro-
vision; but that, on the merits, the ap-

peal ought to be dismissed. IN RE Mc-
NurT o 259
4 Construction of statute — “Quebec

Public Health Act”—R.8.Q., 1909, art.
3918—Inspection of food—Duty of health
officers—Quality of food—Condemnation
—Reizure—Notice — Effect of action
by health officers—Controlling power of
courts—Ewvidence — Injunction—Appeal
—Jurisdiction — Question in coniro-
versy.] Per Fitzpatrick «C.J.—In the
Province of Quebec; in order to consti-
tute a valid seizure of moveable pro-
perty there must be something done by
competent authority which has the effect
of dispossessing the person proceeded
against of the property; notice thereof
must be given; an.inventory made and
a guardian appointed. Where these for-
malities have not been observed there
can be ne valid seizure. Brook v. Booker
(41 Can. S.C.R. 331) referred to.—Per
Fitzpatrick C.J. Extraordinary powers,
conferred by statute, authorizing inter-
ference with private property must be
exercised in such a manner that the
rights of the owners may not be dis-
regarded. Bonanze Creek Hydraulic Con-
cession V. The King (40 Can. S.C.R.
281), and Riopelle v. City of Montreal
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(44 Can. S.C.R. 579) referred to.—Per
Fitzpatrick C.J. and Davies and Iding-
ton JJ. The authority conferred upon
health officers by the “Quebec Public
Health Act” respecting the condemna-
tion, seizure and disposal of food, as be-
ing deleterious to the public health, is
not final and conclusive in its effect, but
it is to be exercised subject to the sup-
erintending power, orders and control of
the Superior Court and the judges there-
of—Per Anglin and Brodeur JJ. The
protection afforded by the Quebec “Pub-
lic Health Act” to an executive officer of
a local board of health cannot be invoked
when the officer has apparently not acted
undér its provisions, but has condemned
food, not as the result of his own inde-
pendent judgment mpon its quality, but
in carrying out instructions given him by
municipal officials purporting to act un-
der other statutory provisions.—In the
result the finding of the trial judge that
the food in question was fit for human
consumption (Q.R. 39 S.C. 520), being
supported by evidence, was not disturbed,
and the effect of the judgment appealed
from (1 D.L.R. 160) was affirmed with
a variation of the order making absolute
the injunction against the defendant in-
terfering therewith. 'Crry oF MONTREAL
v. LayroNn & Co.. ............... 514

5—NStatute — Construction — Operae-
tion of railway—Right-of-way — Com-
bustible materials—R.S.N.8. [1900] e.
91, s. 9.] Chapter 91, section 9, of the
Revised Statutes of Nova Scotia, 1900,
" provides that “when railways pass
through woods the railway company
shall clean from off the sides of the
roadway the combustible material by
careful burning at a safe time or other-
wise.—Held, that this provision is im-
perative and obliges the company at all
times to keep its right-of-way so clear of
combustible material that it will not be
a source of danger from fire. Clearing
it at certain periods only is not a com-
pliance with such provision.—Duff J.
dissented on the ground that it was not
proved that the fire in this case origin-
ated on the right-of-way.—Judgment ap-
pealed from (46 N.S. Rep. 20) affirmed.
Harrax aNp SoutrH WESTERN RAILWAY
V. SCEWARBTZ .............c....... 590

INDEX.
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6 Negligence — Railway — Prescrip-
tion—Damage or injury “by reason of
construction” — Contractor — Transcon-
tinental Railwey Commissioners—*Rail-
way Act,” s. 306.] Section 15 of the
“National Transcontinental Railway
Act” provides that “The Commissioners
shall have, in respect to the Eastern Di-
vision * * * all the rights, powers,
remedies and immunities conferred upon
a railway company under the ‘Railway
Act.” "—Held, Fitzpatrick C.J. and Id-
ington J. dissenting, that the provision
in sec. 306 of the “Railway Act” that
“all actions or suits for indemnity for
any damage or injury sustained by rea-
son of the construction or operation of
the railway shall be commenced within
one year, etc.,” applies to such an action
against the Transcontinental Railway
Commissioners, and also against a con-
tractor for construction of any portion of
the Eastern division.—Held, per Anglin
J., that it applies also to an action
against a contractor for construecting a
railway for a private railway company
incorporated by Act of Parliament. WEST
v. CORBETT .............covcenn. 596

7 -Railway company — Negligence —
Contravention of statute—Protection of
employees — Foreign car — Defective
equipment—R.8.C. [1906] c. 37, s. 264,
8s. 1 (e).] The provisions of section
264, sub-section 1 (¢) of the “Railway
Act” which require every railway com-
pany ‘“to provide and cause to be used
on all trains modern and efficient ap-
paratus” for coupling and uncoupling
cars without the necessity of going be-
tween them is contravened by the use
of a foreign car not provided with such
“modern and efficient apparatus” in a
train operated by a (Canadian company,
and the company using such car is re-
sponsible for any injury caused by the
want of such equipment. A lever for
opening and closing the knuckle of the
coupler which is too short to be operated
from the side ladder with safety is not
“modern and efficient apparatus” under
the above provision.—Where a brakesman
on a car approaching another with which
it was to be coupled saw that the knuckle
of the coupler of the car he was on had
to be opened and had only fifteen seconds
in which to do it, being unable to sig-
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nal the engineer to stop, took the only
course open to him, which was a com-
mon one, and was injured he was not
guilty of contributory negligence.—Fitz-
patrick ‘C.J., dissented on the ground
that the plamtlﬁ"s negligence was the
gole cause of the accident.—Judgment
of the Court of Appeal (26 Ont. L.R.
121) reversed, Fitzpatrick C.J. dissent-
ing. STONE V. CANADIAN PAcIFic RAIL-
WAY Co.ovvnnnnn i 634

8 Criminal law—Indictment for mur-
der—Trial — Ewvidence — Criminal in-
tent—Provocation — “Heat of passion”
—Charge to jury—>Misdirection — Re-
ducing charge to manslaughter—New
trial—“Substantial wrong” — COriminal
Code ss. 261, 1019—Appeal — Questions
to be reviewed.................... 1
See CRIMINAL LAw 1.

Construction of statute—"Railway
Aet,” R.8.C., 1906, c¢. 37, ss. 26, 318—
Joint freight tariff—Power to supersede
—Declaratory decree — Jurisdiction of
Board of Railway Commissioners,. 155

See Rammways 1.

10———DBanking — Security for advances
— Assignment — Chose in action —
Moneys to arise out of contract—Un-
earned funds—Hquitable assignment to
third party—Notice — Ewvidence—Prior-
ity of claim—~Estoppel—Construction of
statute—Manitobe “King’s Bench Act”
—“Bank Act” ........... ... 313

See BANKING 2.

11 Sea-coast and inland fisheries —
Canadian waters—Tidal waters—Navi-
gable waters—Open sea—B.C. “Railway
Belt”—Foreshores—Fere nature—Legis-
lative jurisdiction—Construction of stat-
ULE oot e 493

See FISHERIES.

STATUTE OF FRAUDS — Assignment —
Insolvency — Preference — Trust. 392
See ASSIGNMENT 2.

STATUTES—R.S.C., 1906, c. 6 (Domin-
ion elections) ............. ... 185

See ErecTiON LAw 1.

2 . RK.C., 1906, ¢. 7 (Controverted
elections) ........oiiiiiiiiiin 185

See ErECTION LAw 1.
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R.8.C., 1906, ¢. 7, s. 64 (Contro-
verted elections) ................. 211
See ELECTION Law 2.

4——R.RK.C., 1906, c. 29, (Bank Act)216
See INSURANCE, FIRE 1.

5——R.8.C., 1906, ¢. 29 (Bank Act) 313
See BANKING 2.

6——R.8.0., 1906, c. 37, ss. 26, 318 (Rail-

way Aet) ... 155
See RarLways 1.

7 R.8.C., 1906, ¢. 37, s. 306 (Rail-

way Act) ... 596
See RAILWAYS 3.

§——R.8.C, 1906, c. 37, 5. 264, s-s. 1

(¢) (Raitlway Act)............... 634
See RATLWAYS 5.

R.8.0C., 1906, c. 139, s. 39 (¢) (Sup-
reme Court Act)................. 259
See 'CBRIMINAL Law 2.

10 R.8.C., 1906, c. 146, ss, 26], 1019
(Criminal Code) .................
See CRIMINAL LAW 1.

11 R.8.C., 1906, ¢. 146, ss 269 (b), 556
(Criminal Code) ................ . 568
See ICRIMINAL Law 3.

(DY 3 Edw. VII, ¢. T1, s. 15,
(National Transcontinental Rasliwway
. 2 596

See RATLwWAYS 3.

13——(0Ont.) 3 BEdw. VII, c. 19. ss. 369
et seq. (Municipal Act) .......... 451
See MuNIcIPAL COR RATION 2,

14 (Ont.)y 7 Hdw. VIIL, e¢. 4 s. 24
(Voters’ Lists) .................. 451
See ELECTION LAaw 3.
15——R.8.Q., 1909, ari. 3913 (Public
health) ........ ... .. ..., 514

See STATUTE 4.

-R.8.N.8., 1900, ¢. 91, s. 9 (Rail-
....................... n.. 590
See RAaILwaAYs 2.

ways)

17——R.8.N.8., 1900, c. 181 (Liberty of
the Subject Act)................. 259
See CRIMINAL Law 2,
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18——R.8.M., 1902,
(King’s Bench Act)
See ASSIGNMENT 1.

c. 40, s. 39 (e)

19 R.8.M., 1902, ¢. 178 (Workmen’s
Compensation Act) .............. 403
See RAILwAyYs 6.

20——(B.C.) 47 V. c. 14, ss. 2-6 (Rail-
way Belt Lands) ................ 493
See FISHERIES.

21— (Alta.) 7 Edw, VIL, c. 2 (Contro-
verted elections) ................. 559
See APPEAL 6.

SUBSTITUTION—Construction of will—
Tyrust — Death of grevé—Accretion —
Partition — Apportionment in aliquot
shares—Distribution of estate—Partial
intestacy — Dewvolution.] By his will, in
1845, M. devised his estate to trustees
charging them with its administration
in a manner intended to secure the en-
joyment of the revenues by his surviv-
ing children and their descendants so
long as the law would permit; he pro-
vided for the division of his estate inmto
as many equal parts as he should leave
children him surviving: “pour chacune
de ces parts ou portions de mes biens
representer les biens mobiliers et im-
mobiliers dont chacun de mes dits en-
fants aura seulement la moitié des re-
venus sa vie durante, ainsi que ei-aprés
pourvuy, et pour les revenus de chacune
de ces parts ou portions de mes biens
8tre réversibles aprés le décés de chacun
de mes dits enfants aux enfants nés en
légitimes mariages d’eux, mes dits en-
fants, respectivement, et étre substitué
de descendants en descendants, et ce in-
dafiniment, ou autant que permis par
la loi, en observant que je veux et en-
tends que lors de chaque succession ou
transmission de mes biens il en soit fait
partage, autant que possible, entre cha-
cun de mes descendants de manidre &
pouvoir connaitre et distinguer la part
cu pontion des biens dont chacun d’eux
aura les revenus sa vie.durante”—At
the time of his death, in 1847, eight of
his children survived the testator and
his estate was, accordingly, apportioned
so far as then possible, the residue, not
then conveniently divisible, being held in
suspense as a ninth share to be subse-
quently divided from time to time as it

INDEX.
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became possible to do so. Of the eight
shares, that attributable to L. M., one
of the children, was enjoyed by him up
to the time of his death, in 1887, in-
testate as to the share in question and
without issue.—Held, Brodeur J. dis-
senting.—That, as the will did not give
the children and grandchildren of the
testator any rights as proprietors in
his estate, there was no substitution
created by its provisions.—Held, also,
Davies and Brodeur JJ. dissenting.—
That, on the death of L. M. without is-
sue, the share allotted to him remained
vested in the trustees subject to distri-
bution among the children of the testa-
tor and their descendants in the same
manner and upon the same conditions as
:f L. M. had pre-deceased the testator and
the estate had been originally appor-
tioned into seven instead of into eight
parts.—Per Davies J.—As there was no
provision in the will in respect to child-
ren dying rwithout issue, and as there
was no collateral substitution, there was
intestacy resulting, on the death of L.
M. without issue, in regard to the share
allotted to him; consequently, it remain-
ed vested in the trustees for the benefit
of and to be distributed amongst the
heirs of the testator living at that date.
—Per Brodeur J. (dissenting).—The will
had the effect of creating a direet and
collateral substitution. At the death of
L. M. his brothers and sisters became
substitutes and their descendants are
appelés—Judigment appealed from (Q.
R. 20 K.B. 1) reversed. MAssoN V. MAS-
SON ........... e 42

TARIFF — Customs duty — Canadian
Tariff, 1907, items 508-506—Importation
of lumber—“Sawn planks’—“Dressed on
one side only”—“Not further manufac-
tur ed”’—=NSizing by saw—Free eniry.]
Under item 504 of the ‘“Customs Tariff,
1907,” the importation into Canada is
permitted free of duty of lumber de-
scribed as “planks, boards and other lum-
ber of wood, sawn, split or cut, and
dressed on one side only, but not fur-
ther manufactured.”—Held, reversing the
judgment appealed from (14 Ex. C.R.
53), Duff and Anglin JJ. dissenting, that
sawn boards or planks which have been
“dressed on one side only” by a machine
which not only dresses them on one side
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but, at the time of such operation, re-

duces them to uniform widths, by means
of another sawing process which has the
effect of “sizing” the lumber, have not
thereby been subjected to such “further
manufacture” as would bring them with-
in the exception from free entry under

_ item 504. TFoss Lumeer Co. v. THE
KING ot iii s 130
2 Construction of statute— " Railway

Aect,” R.8.C., 1906, c¢. 37, ss. 26, 318—
Joint freight tariff—Power to supersede
—Declaratory decree — Jurisdiction of
Board of Ralway Commissioners... 155

See RatLways 1.

TAXATION.
See ASSESSMENT AND TAXES; CUs-
TOMS.

TITLE TO LAND—Vendor and purchaser
—~8ale of land—Condition dependent—
Deferred payment—Disclosure of title—
Abstract — Refusal to complete—Lapse
of time—Defeasance — Specific perform-
ance.] In an agreement for the sale of
an interest in land, for a price payable
by deferred instalments at specified
dates, there was a condition for defeas-
ance, at the option of the vendor, for de-
fault in punctual payments, time was of
the essence of the contract, and receipt
of a deposit on account of the price was
acknowledged. Some time before the
date fixed for payment of the first de-
ferred instalment the purchasers made
requisitions for the production for in-
spection of the vendor’s evidence of title
to the interests he was selling and the
vendor refused to comply with the re-
quisitions. ‘The payment was not made
on the appointed date and the vendor de-
clared the agreement cancelled in conse-
quence of such default. In a suit for speci-
fie performance, brought by the purchas-
ers:—Held, affirming the judgment ap-
pealed from (17 B.C. Rep. 88), that the
vendor was bound, upon requisition made
within a reasonable time by the purchas-
ers, to produce for their inspection the
documents under which he claimed the
interests he was selling in the lands; un-
til he had complied with such demand
the purchasers were not obliged to make
payment of deferred instalments of the
price and, in the ecircumstances, their
failure to make the payment in question

INDEX.
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was not an answer to the suit for speci-
fic performance. Cushing v. Knight (46
Can. S!.CR. 565) distingnished.—Per
Duff J—In the absence of any express
or implied stipulation to the contrary in
an agreement respecting the sale of land
in British Columbia, which is not held
under a certificate of indefeasible title,
the purchaser is entitled, according to
the rule introduced into thaf province
with the general body of the law of
England, to the production of a solici-
tor’s abstract of the vendor’s title to the
interest in the land which he has agreed
to sell. NEWBERRY V. LANGAN ...... 114

TRADE-MARK — Geographical name —
Right to register—Interference.] A man-
ufacturing company in the United States
adopted the word “Bucyrus,” the name
of a town in Ohio, as a trade name to de-
signate their goods, but did not register
it as a trade-mark nor protect their man-
ufuctures by patent. They sold their
goods in the United States and Canada
for manpy years, and they became weil-
known as “Bucyrus” manufactures.—
Held, affirming the judgment of the Ex-
ahequer Court (14 Ex. C.R. 35), that the
company was entitled to register the
word “Bueyrus” in Canada as a trade-
mark for use in connection with such
manufactures.—A Canadian company for
some years manufactured and sold
“Bucyrus” goods as agent for the makers
thereof and built up a good business for
the same in iCanada. When their agency
terminated they sold similar goods of
their own manufacture under the name
of “Canadian Bucyrus,” which they re-
gistered as their trade-mark for such
goods.—Held, affirming the judgment be-
low, that such trade-mark should be ex-
punged from t¢he register. CaNapa
Founpry Co. v. Bucyrus Co. ...... 484

TRAMWAYS — Negligence — Street rail-
way — HExplosion — Defective controller
—Inspection.] 8. was riding on the end
of the seat of an open street car in Tor-
onto when an explosion occurred. The
car was still in motion when other pas-
sengers in the same seat, apparently in
a panic, cried to S. to get off, and when
he did not do so, endeavoured to get past
him whereby he was pushed off and in-
jured. In an action for damages it ap-
peared that the explosion was caused by
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a defective controller and that the
motorman at once cut off the current
but did not apply the brakes, and the
jury found the company negligent in us-
ing a rebuilt controller in a defective
condition and not properly inspected, and
the motorman negligent in not applying
the brakes—Held, affirming the judg-
ment of the Court of Appeal (27 Ont. L.
R. 332), that the evidence justified the

jury in finding that the controller had -

not been properly inspected and that a
proper inspection might have avoided the
accident.—Held, per Idington and Bro-
deur JJ., Anglin and Davies JJ. contra,
that the mctorman was guilty of negli-
gence in not applying the brakes. Tor-
oNTo Rway. Co. v. FLEMING......., 612

2 Negligence — Operation of tram-
way — Passenger riding on platform—
Dangerous arrangement of car—Evid-
EMCE. e 395

See NEGLIGENCE 3. v

© TRUST—Construction of will—Substitu-
tion—Death of grevé — Accretion—Par-
tition — Apportionment in aliquot shares
—Distribution of estate—Partial intest-

acy — Devolution................. 42
See WiLL 1.
2 Banking—~Security for advances —

Assignment — Unearned funds—Notice —
Priority ... . 313

See BANKING 2.

3 -Assignment — Insolvency — Prefor-
ence — Statute of frauds.......... 392
See ASSIGNMENT 2.

VENDOR AND PURCHASER — Sale of
land—Condition dependent — Deferred
payment — Disclosure of title—Abstract
—Refusal to complete—Lapse of time—
Defeasance—ASpecific performance.] In
an agreement for the sale of an interest
in land, for a price payable by deferred
instalments at specified dates, there was
a condition for defeasance, at the option
of the vendor, for default in punctual
payments, time was of the essence of the
contract, and receipt of a deposit on
account of the price was acknowledged.
Some time before the date fixed for
payment of the first deferred instalment

INDEX.
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the purchasers made requisitions for the
production for inspection of the vendor’s
evidence of title to the interests he was
selling and the vendor refused to comply
with the requisitions. The payment was
not made on the appointed date and the
vendor declared the agreement cancelled
in consequence of such default. In a suit
for specific performance, brought by the
purchasers.—Held, affirming the judg-
ment appealed from (17 B.C. Rep. 88),
that the vendor was bound, wpon requi-
sition made within a reasonable time by
the purchasers, to produce for their in-
spection the documents under which he
claimed the interests he was selling in
the lands; until he had complied with
such demand the purchasers were not cb-
liged to make payment of deferred in-
stalments of the price and, in the cir-
cumstances, their failure to make the
payment in question was not an answer
to the suit for specific performance.
Cushing v. KEnight (46 (Can. 8.C.R. 555)
distinguished.—Per Duff J—In the ab-
sence of any express or implied stipula-
tion to the contrary in an agreement re-
specting the sale of land in British Col-
umbia, which is not held under a certi-
ficate of indefeasible title, the purchaser
is entitled, according to the rule intro-
duced into that province with the gen-
eral body of the law of England, to the
vroduction of a solicitor’s abstract of the
vendor’s title to the interest in the land
which he has agreed to sell. NEWBERRY
V. LANGAN ....... e 114

VOTERS’ LISTS—Election law — Voting
—Municipal by-law—~Seruting — Powers
of judge—Inquiry into qualification of
voter — Disposition of rejected ballots
—“Ontario Municipal Act,” 1903, ss. 369
€t seq.—"“Voters’ Lists Act,” 1907, s. 24
................................. 451

See ELECTION LAw 3.

WAIVER—Action against minor — Ex-
ception of minority—Practice — Irregu-
larity in procedure—Waiver after major-
ity — Ratification — Prejudice—Nullity
—Review by appellate court ...... 103

See PRACTICE 1.

2—8ale of goods — Condition as to
prices — Lost invoices — Secondary evi-



~f

S.C.R. VOL. XLVIL]

Waiver—COoniinued.

dence — Breach of contract—Damages
................................. 289

WARRANTY—Fire insurance — Insur-
ance on lumber—Conditions—Warranty
—Railway on-lot.] A policy insuring
against loss by fire a quantity of sawn
lumber in a specified location contained
a warranty by the assured “that no rail-
way passes through the lot on which
said lumber is piled, or within 200 feet.”
Held, that a railway partly construct-
ed and hauling freight through the said
lot, though not authorized to run passen-
ger cars and do general business, is a
“railway” within the meaning of the
warranty. GUIMOND v. FIDELITY-PHENIX
FgE Ins. Co.....oviiniinnn 216

AND sce INSURANCE, FIRE ‘1.

WATERCOURSES—Sea-coast and inland
fisheries—Canadian waters—Tidal waters
—Navigable waters—Open sea — B.C.

“Ratlway Belt” — Foreshores — Fere
nature—Legislative jurisdiction — Con-
struction of statute .............. 493

See FISHERIES.

WAY-BILL—Shipment by railway—Car-

riage of passenger—Special contract —

Notice of condition—N egligence—FExemp-

tion from liability ................ 622
See RAtLwaAys 4.

WILL—Construction of will—Substitu-
tion — Trust — Death of grevé — Accre-
tion — Partition — Apportionment in
aliquot shares—Distribution of estate—
Partial intestacy—Devolution.] By his
will, in 1845, M. devised his estate to
trustees charging them with its adminis-
tration in a manner inftended to secure
the enjoyment of the revenues by his
surviving children and their descendants
go long as the law would permit; he pro-
vided for the division of his estate into
as many equal parts as he should leave
children him surviving: “pour chacune
de ces parts ou portions de mes biens re-
presenter les biens mobiliers et immobi-
liers dont chacun de mes dits enfants
aura seulement la moitié des revenus sa
vie durante, ainsi que ei-aprés pourvu,
et pour les revenus de chacune de ces
parts ou portions de mes biens &tre ré-
versibles aprés le déces de chacun de

INDEX.
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mes dits enfants aux enfants nés en
légitimes mariages d’eux, mes dits en-
tants, respectivement, et étre substitué
de descendants en descendants, et ce in-
définitement, ou autant que permis par
loi, en observant que je veux et entends
que lors de chaque succession on trans-
mission de mes biens il en soit fait par-
tage, autant que possible, entre chacun
de mes descendants de maniére 4 pou-
voir connaitre et distinguer la part ou
portion des biens dont chacun d’eux aura
les revenus sa vie durante.”—At the time
of his death, in 1847, eight of his child-
ren survived the testator and his estate
was, accordingly, apportioned so far as
then possible, the residue, mot then econ-
veniently divisible, being held in sus-
pense as a ninth share to be subsequently
divided from time to time as it became
possible to do so. Of the eight shares,
that attributable to L. M., one of the
children, was enjoyed by him up to the
time of his death, in 1887, intestate as
to the share in question and without is-
sue.—Held, Brodeur, J. dissenting.—
That, as the will did not give the child-
ren and grandchildren of the testator
any rights as proprietors in his estate,
there was no substitution created by its
provisions.—Held, also, Davies and Bro-
deur JJ. dissenting:—That, on the death
of L. M. without issue, the share allotted
to him remained vested in the trustees
subject to distribution among the child-
ren of the testator and their descendants
in the same manner and upon the same
conditions as if L. M. had pre-deceased
the testator and the estate had been ori-
ginally apportioned into seven instead
of into eight parts.—Per Davies J.—As
there was no provision in the will in re-
pect to children dying without issue, and
as there was mno collateral substitution,
there - was intestacy resulting, on the
death: of L. M. without issue, in regard
to the share allotted to him; conse-
quently, it remained vested in the trus-
tees for the benefit of and to be distri-
buted amongst the heirs of the testator
living at that date—Per Brodeur J. dis-
senting) .—The will had the effect of creat-
ing a direct and collateral substitution.
At the death of L. M. his brothers and
sisters became substitutes and their des-
cendants are appelés.—Judgment appeal-
ed from (Q.R. 20 K.B. 1) reversed. Mas-
SON V. MASSON .................. 42
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2——Will—Ezxtension of powers of exe-
cutors—Universel legatee—~Sr.~ial . leg-
acy—Appeal — Jurisdiction—Amount n
controversy — Order to take accounis—
Interlocutory judgment — Costs... 400

See APPEAL 8.

WORDS AND PHRASES.
1——“By reason of construction”... 596

See LIMITATIONS OF ACTIONS.

2——“Criminal charge” ........... 259
See APPEAL 4.

3——*Dressed on one side only”.... 130
See CUSTOMS.

“Encumbered by a chattel mori-
........................... 218

See INSURANCE, FirE 1.

gage”
5——“Final judgment” ....205, 230, 559
See ArrEAL 1, 3, 6.

6——“Heat of passion”............ 1
See CRIMINAL Law 1.

1——Judicial proceeding” ........ 559
See APPEAL 6.

INDEX.
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8——“Modern and efficient apparatus”
.................................. 834

-~-See. ST, TUTE 7.

9 “Not further manufactured”.. 130
See CusToMs.

10— Railway” ................. 216
See INSURANCE, FIRE 1.

11—“Setzure” .................. 514
See STATUTE 4.

12——5Qizing™ . ... .. .ciiiin. 130
See CuUsTOMS.

13——“Sawn planks” ............. 130
See CUSTOMS.

14——“Substantial wreng” ........ 1
See CRIMINAL Law 1.

15— Taxation” ................. 406
See MUNICIPAL CORPORATION 1.

16——“That no railway passes through

the lot” ... ......... .. ..., 216
See INSURANCE, FIRE 1.

17— Total ewemption from iamation”

................................. 406

See MUNICIPAL (CORPORATION 1.
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