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ERREATA.

Errors and omissions in cases cited have been corrected in the Table of
Cases cited.

Page 207.—Add foot-note as follows :—“* PRESENT : Taschereau,
Gwynne, Sedgewick, King and Girouard, JJ.”

Page 314.—Line 19. For “ impartiality ” read © partiality.”
Page 347.—Line 23. For “dismissal ”’ read “allowance,”

Page 350.—Line 7. For “ (1) read “(3),” and in the last line of the
foot-notes, for * (1) ”” read “ (3).”

Page 359.—Line 14. TFor ‘‘properly ” read “ purposely.”

Page 393.—Instead of the third foot-note, as printed, read « (3) 11 R.
L. 479.”

Page 446.—Line 30. For *difference ” read “deference.”
Page 539.—Line19. For,“in high authority »” read ¢is high authority.”
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2 SUPREME COURT OF CANADA. [VOL. XXVIIL

1897 and reversing the decision of the trial judge in favour
Tee  of the plaintiffs and ordering the defendants to com-
g,ogggﬁ,plete certain drainage works at their own cost and en-

T gf joining them against assessing certain lands and roads
HE LOWN- . . .

sEIp op IOT costs in connection with the same.

CHATHAM.  Mhe facts of the case and questions in issue upon the

T present appeal are stated in the judgment now reported.
Agylesworth Q.C. for the appellants.
Wilson Q.C. for the respondent.

G-wYNNE J.—The present action is one arising out
of an action instituted in the year 1887 by the ap-
pellants against the respondents, and in which judg-
ment was recovered by the plaintiffs therein, the pre-
sent appellants. The questions raised in the present
action differ from any which have been before the
court in the various actions heretofore passed upon
under the drainage clauses of the Municipal Acts of
the Province of Ontario. Upon the 14th of October,
1881, the corporation of the township of Chatham,
professing to act under the provisions of the drainage
clauses of ch. 174 of the Revised Statutes of Ontario of
1877, passed a by-law for the construction of a drain
along the northerly or Sombra side of the town line,
between Sombra and Chatham, from the north branch
of the River Sydenham on the east to a stream ‘called
the Channel Ecarté on the west, according to a plan
and specifications which were mentioned in the by-law,
which was entitled :

A by-law to provide for draining parts of the township of Chatham by
the comstruction of the Whitebread drain, and for borrowing on the
credit of the municipality the sum of $6,109 for completing the same.
This sum was the contribution of the municipality of
the township of Chatham and of the owners of lands
thercin to the construction of the drain. The munici-
pality of the township of Sombra and the owners of
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land therein contributed the sum of $6,042, which
sum was raised by the township of Sombra- and was
paid over to the municipal corporation of the town-
ship of Chatham. By the by-law it was enacted that
one W. G. McGeorge should be, and he was by the
by-law, appointed commissioner of the township of
Chatham to let the contract for constructing the said
drain and works connected therewith by public sale
to the lowest bidder (not exceeding the estimates), but
that every such contractor with good and sufficient
sureties should be required forthwith to enter into
bonds for the due performance and completion of his
contract according to said plans and specifications and
within the time mentioned in such bond (unless other-
wise ordered by the council) and that it should be the
duty of the saig cummissioner to cause the said drain
and works connected therewith to be made and con-
structed in accordance with such plans and specifi-
cations and not later than the 81st day of December,
1881, (unless otherwise ordered by the council), and it
was enacted that the drain when completed should be
kept in repair by the municipality of the township of
Chatham, and at the joint expense of the municipality
of the township of Sombra and of the lands in the said
municipalities assessed for the construction of the
drain, said municipalities and said lands paying in the
same relative proportion as for construction.

The township of Chatham lies immediately south of
the township of Sombra, and is a very low lying
marshy township, the lands therein being lower than
the township of Sombra, and so the natural fall and
drainage of all water in Sombra flowing southerly is
into the township of Chatham, where, by reason of
that township being so low, there was a difficulty in
providing an outlet for water flowing in and through

it. Prior to the passing of the above by-law for the
341
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1897  construction of the Whitebread drain there had been
Tag  coustructed in Sombra in the years 1874, 1878 and
(E?ggﬁg;i 1879, three drains, known as Grape run or Government
». drain No. 1, which was in a natural watercourse from
Tl:;;,r o 10 to 15 rods wide, the Pacific drain and Bucking-

CeaTHAM. ham drain, which, after crossing the town line be-
Gw;;;e I. tween Sombra and Chatham had their outlet in Chat-
~ - ham and there discharged their waters brought from
various parts of Sombra; and the object of the said
‘Whitebread .drain was, and the scheme for the con-
struction thereof as adopted by the above by-law was
designed, for the purpose of cut/ing off all waters coming
down from Sombra into Chatham by the said three
drains so as aforesaid constructed, and in fact of pre-
venting any water whatever from flowing either natunr-
ally or by artificial means from Sombra into Chatham.
Now, this having been the object of the drain the
township of Chatham appears to have been mainly in-
terested in its construction and the corporation of that
township having been the devisers and originators of
the work, and having charge of its construction, must
be held to have been bound to take carein its con-
struction that the three drains above mentioned which
had been previously constructed by the township of
Sombra should not be cut off and their waters let into
the Whitebread drain until it should be so constructed
as to be able to carty off into the River Sydenham on
the one side and into the Channel Kcarté on the other
all water coming down those drains into the White-
bread drain, the waters in which whén completed
were, by the scheme designed, to have a continuous
easterly to westerly flow at the rate of from two
to three miles per hour. In the month of No-
vember, 1837, the present appellants commenced
an action in the High Court of Justice in On-
tario against the respondents, the corporation of
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the township of Chatham and, therein, after alleg-
ing the passing of the said by-law by that corpo-
ration and that they had commenced to construct
the drain but had never yet completed it, and
that they had proceeded so negligently and un-
skilfully in what work they did in the premises that
while they dammed up the said three drains and let
their waters into sections of the new Whitebread drain
which they were constructing before that drain had
been so constructed as to be able to carry such waters to
the Sydenham River on the one side, or to the Channel
Hcarté on the other, whereby the waters coming down
the said three drains respectively, having no outlet,
were forced back, and were still kept forced back, and
the waters of some or one of them overflowed on to
the land of the plaintiff Murphy, in the statement of
claim mentioned and on to the roadsof the munici-
pality of Sombra to the damage of the said Murphy, and
of the said municipality respectively, and they prayed
that the defendants, the corporation of Chatham, might be restrained
by injunction from interfering with or stopping up the outlets of the
said three drains so as aforesaid previously constructed in Sombra, or
any of them, and from causing the waters coming down by them to be
penned back and thrown upon the roads and lands of the plaintiffs,
and that the defendants in the action should be ordered to complete
the said drain in accordance with the provisions of the said by-law,
and that the said defendants shonld be ordered to pay to the plaintiffs
and each of them damages for the wrongful acts complained of, and
the costs for the action, and for further relef.

The defendants in their statement of defence to that
action insisted that the drain was completed from end to
end, from the River Sydenham to the Channel Ecarts,
in accordance with the provisions of the said by-law
of the said defendants in that behalf,

the earth excavated therefrom being placed (as they alleged) upon the
town line, forming thereby a road and preventing the waters of
Sombra from flowing upon the lands in Chatham, as iz was intended
to do.
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1897  They alleged further, that the drain did not at any
Ter  point intersect the township of Chatham, or receive or
(E‘Oggﬁgéi carry any water from the lands of Chatham, and that
v it only benefited the lands and roads in the township
Tg:IEO(?;N' of Chatham by cutting off and carrying away waters
CrATEAM. prought down from Sombra upon the lands and roads in
Gwy—n;e J. Chatham, and they denied that the plaintiffs or either
—  of them had sustained any damage through any defect
in the construction of the drain, or negligence on the
defendants’ part, and finally, they submitted that hav-
ing, as they alleged they had, constructed said work
under the authority of the said by-law, the plaintiffs
if entitled to any relief whatever, should seek the same
by arbitrativn under the provisions of the Acts in that
behalf. In this statement of defence the plaintiffs
joined issue and the case came down for trial in the
month of April, 1888. The only issues to be tried
were whether or not the plaintiffs, or either of them
had received damage caused as they alleged by the wrong-
Jal, unskilful and nexligent conduct of the defendants in
the construction of the drain, and by suffering the
waters coming down from Sombra in the said three
drains constructed in Sombra, or in any of them, to be
penned back and let into the mew drain before that
drain had been constructed so as to carry off such
waters to the River Sydenham or Channel Ecarté as
designed by the by-law, and whether the said drain
had never yet been completed, as alleged by the plain-
tiffs. The learned judge who tried these issues after
a long and exhaustive trial, found among other mat-
ters of facts as follows:
2nd. That the satd Whitebread drain was negligently, unskilfully and
smproperly constructed and does not accomplish what it was intended
for, but on the contrary by remson of such negligent, unskilful and dmproper
construction the waters which have o natural flow from and off Sombra

into Chatham were prevented from passing off and are forced back and
overflow lands in Sombra, amongst those of the platntiff Murphy.
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3rd. That prior to the construction of thesaid drain there were and still 1897
are three other drains running in asoutherly direction through Sombra Trn
into Chatham, known as Government drain No. 1, Pacific drain, and Townsmirp

Buckingham drain, across which three drains the Whitebread drain has OF SOMBRA

been dug and constructed on the county line between the two town- TaE ,_'i;OWN_

ships of Sombra and Chatham, whereby the original outlets of the gmip oF
above mentioned three drains have been stopped and the waters CHATHAM.

coming down the same made to flow into the Whitebread drain which G Wy-;e 1.

I find has not sufficient capacity in dts unfinished state to carry off said  ——

waters, whereby and by reason whereof the said waters are made to

flow back on the Sombra lands, and among them on the lands of the

plaintiff Murphy, as well as the roadways in Sombra.

. 4th, The said Whitebread drain was never completed according to

the original plans and specifications, owing to the negligence of the de-

- fendants or those employed by them to do and perform and superintend the

work, and has been lgft in such a state of incompleteness that the waters

which flow into the sam+ do not wholly flow out but back up and

flow over the lands in Sombra, to the damage of the plaintiffs.

5th, That there was undue and unnecessary delay in the con-

struction of the said drain, the same having been allowed to extend

over several years, during which the ratepayers in Sombra and among

them the plaintiff Murphy, were greatly injured pecuniarily by reason

of the said Government drain, the Pacific drain, and the Buckingham

drain being stopped during all that time, thereby preventing the

waters of Sombra flowing away as they would have done, and of right

should have done had it not been for the unskilful and negligent manner

of constructing the said Whitbread drain.

6th. The learned judge found further, as matter of fuct, that the

proper bed of the Whitebread drain is indicated by the red line on the

plan prepared by Mr. John Jones, Civil Engineer and P. L. 8., put in

by the plaintiff and marked exhibit 7.

And he ordered that judgment should be entered for
the plaintiffs, and he assessed the damages sustained by
the plaintiff Murphy by reason of the negligence of the
defendants in the premises at the sum of $150, and
he ordered that judgment for that sum with full costs
of suit should be entered against the defendants. And
he further ordered that the defendants be required to
complete the said drain within th» period of twelve
calendar months in accordance with said plan marked

. exhibit 7. And the learned judge further found that



1897

A a4

THE
TowNsHIP
OF SOMBRA

v,
TeE Town-
SHIP OF

CHATHAM.

Gwynne J.

SUPREME COURT OF CANADA. [VOL. XXVIIL

the amount assessed for and levied for the construction
of the said drain and paid for by several ratepayers in
Sombra and Chatham who were liable to be assessed
for the same, was sufficient to complete the said drain
as originally intended, and would have done so had
the construction thereof been properly attended to and
managed by the defendants, and he therefore ordered
and declared that the plaintiffs were entitled to a
declaration that the said drain be properly and effi-
ciently completed as aforesaid, at the proper costs and
charges of the defendants, and not at the cost and
charges of those of the ratepayers who had already
by special assessment, as aforesaid, contributed funds
sufficient to have so constructed the same, with liberty
to the plaintiffs to move if the same be not completed
within the said period of twelve months.

In pursuance of these findings and directions of the
learned trial judge, formal judgment was pronounced
by the court in which the said action was pending
whereby it was ordered and adjudged by the court :

Ist. That the defendants do forthwith pay to the plaintiff Peter
Murphy the sum of $150 for his damages in respect of the injuries
complained of by him in the proceedings mentioned.

2nd. That the defendants do within one year from the 23rd day of
October, 1888, complete the Whitebread drain in the pleadings
mentioned, to the width and depth and in the manner provided by
the plans and specifications upon which the said work was undertaken,
the depth being that indicated by the red line on the plan prepared
by John Jones, provincial land surveyor, put in by the plaintiffs at
the trial and numbered Exhibit 7, and with proper and sufficient out-
lets to carry off the waters which enter the same from time to time.

8rd. That the amount provided for by the by-law for the con-
struction of the said Whitebread drain, and which came to the hands
of the defendants, was sufficient to complete the said drain in accord-
ance with the said plans and specifications, and would have so com-
pleted the same but for the want of skill, negligence and unnecessary
delay of the defendants in proceeding with and carrying on the work,
and the court did order and adjudge that the works necessary to
the completing the drain as ordered in paragraph 2, be defrayed by
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the defendants, and that they should not be at liberty to levy or assess
the same, or any part thereof, as a special rate against the lands and
roads by the said by-law assessed for the cost of the construction of the
said drain,

4th. And the court further ordered and adjudged that the defendants
do pay to the plaintiffs their costs of the action after taxation thereof.

5th. And the court further ordered and adjudged that the plaintiffs,
in addition to any other remedy to which they might be entitled,
should be at liberty in the event of the defendants failing to complete
the said drain as directed by paragraph 2, within the time thereby
limited to apply to the court for such other relief in the premises as
the plaintiffs might be entitled unto.

From this judgment the defendants appealed to the
Court of Appeal for Ontario.

That court regarded the claim of the plaintiff
Murphy in the action to be one merely for the dam-
ages alleged to have been sustained by him by the
alleged wrongful, unskilful and negligent conduct of
the defendants and the judgment in" his favour to be
one for the recovery merely of the damages sustained
by him by reason of such wrongful, unskilful and

negligent conduct, and the residue of the judgment’

directing the completion of the drain in accordance
with the plan and specifications adopted by the by-
law, etc., they regarded as being the relief granted and
adjudged in favour of the corporation of the township
of Sombra, and as regarding the said judgments it was
ordered and adjudged by the said court upon the said
appeal that the appeal should be, and it was allowed,
as to the relief granted to the plainiiffs the township
of Sombra, and that the action as to the plaintiffs the
township of Sombra should be dismissed, and that
neither the said appellants nor the said respondents
the corporation of the township of Sombra should pay
to, or receive from the other of them any costs of the
said action or of the said appeal. ,

And it was further ordered and adjudged by the
said court that asregards the plaintiff Murphy the
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1897  said appeal should be and the same was dismissed

Taee  With costs to be paid by the appellants to the re-

;O%Vgl;l};[;f; pondent Peter Murphy forthwith after taxation thereof.
v. The Chief Justice of the Court of Appeal in giving his
THEE TowN- )

sare or judgment used the language following :—

CHATHAM. . . ) . ) .
—_— I think there was ample evidence of negligence in the execution of

Gwynne J. this public work sufficient to support the judgment in favour of

Murphy. In the execution of an authorized public work a large
amount of inconvenience and possible loss may result to individuals
without any remedy.

If, as a necessary result a legal injury is caused, the only remedy
would be the statutable compensation on reference.

But for clear palpable negligence on behalf of those entrusted with ts per-
Sformance, for an absurd and unnecessary process of construction certain to
cause injury and extending the inevitable inconvenience of property owners
which need not extend over @ year, to o period of four or five years and
allowing the whole work to fall into o state of inefficiency, I cannot but
think that « cause of action is giwen to the injured party.

But the learned Chief Justice expressed himself as
unable to agree with the learned trial judge in his
direction as to levying the moneys required for com-
pletion or due execution of the work.

Mr. Justice Burton thought the judgment in favour
of the Township of Sombra should be reversed, and
the relief asked by them refused, and the action in so
far as it related to the relief asked by them should be
dismissed. '

Mr. Justice Osler entered very fully into the facts
as they appeared in evidence and in the findings of
the learned trial judge. Dealing with the claim of
the plaintiff Murphy, he draws attention to the fact
that although the time limited by the by-law for the
completion of the work was the 31st December, 1881,
the contracts for constructicn were not made until
some time into the year 1832, and that then the work
was let piecemeal to several small contractors, farmers,
elong the line of the drain, and then adds:
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The natural consequence was that the work instead of being promptly 1897
and expeditiously done, extended over anumber of years, and the o
drain was not accepted by the commissioner until the fall of the year Towwsgre

1886 ; at this date, however, he certified it to be complete. OF SOMBRA
.
Again he says: Tar Towx-
BHIP OF

Much evidence was given as to the condition in which the drain had CmaTHAM,
been actually left by the contractors when accepted by the defendants,
whether i had ever really been completed tn accordance with the plans and
specifications or whether its then condition was owing to its having got into
a state of disrepair after actual completion.

Gwy_;r-l—e J.

Upon this question he says:

There 1s. I think, abundant evidence in support of the learned judge’s find-
ing that the drain never was completed tn accordance with the engineer’s plan,
report and specifications. In one part of it near the eastern end it had not
been eccavated to the depth required, by as much as three feet, and this for o
distance of 47 feet. At the west end there was said to be o deficiency in depth
of two feet. At other places in its course there were trregularities in the depth
more or less serious, and the contractors had in some instances during the
execution of the work left dams for the purpose of keeping water out of the
cuttings which they omitted to remove.

Again he says:

The learned judge expressly finds that 4t was in consequence of this
unfinished and incomplete condition of the drain that it proved of insuf-
ficlent capacity to carry off the waters brought into it by the three
Sombra drains, and that those waters were thereby caused to back upon
and flow over the plaintiff’s property. In that state of things, and upon
these findings the plasntiff 1s entitled to recover damages against the defend-
ants tn an action. They have obstructed the outlets of the drains which
Sformerly carried water from his land, and have so negligently constructed
the W hitebread drain in the execution of the work, and in not completing it to

the original design and stipulated depth as to fail in providing another out-
lot for the waters thus obstructed by them.

And again:
They have negligently failed to do what the by-law awuthorized them to do,

and theresult of their negligent interference was that the condition of things
has been altered to the plaintiff’s damage.

He then points out that the judgment is not for a

mandamus under section 538 of the Act, chapter i74
R. 8. 0. of 1877, but a judgment dirvecting defendants
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to complete the drain to the width and depth and in the
manner required by the plans and specifications upon
which it was undertaken. He then expressed the
opinion thal the plaintiffs were not precluded from con-
tending that the drain had not been completed as re-
quired by the by-law, by the fact that the corporation
of Chatham had accepted the work as completed upon
the report to that effect by the commissioner appointed
by the by law to superintend the work. Upon this
point he says:

Though he was appointed commissioner by the by-law to super-
intend the construction, that was a mere matter of convenience. The
council was not bound to appoint him. His legal position was simply
that of a servant or agent of the corporation, and they cannot, as I
respectfully think, be heard to say that an incompleted drain is the
same thing as a drain which has become out of repair. The drain
never having been in fact completed the case does not come as one of non-
repatir within sub-section 3 of section 583 which s confined to the deepening,
estending and widening of a work which has been fully made and completed
in the language of that section.

Then, in relation to the third paragraph in the judg-
ment which relates to the mode of defraying the
necrssary expenses attending the completion of the
work as directed by the judgment, he says:

This limitation, imposed by this clause of the judgment,is of a-
most nnusual character.

And again :

This judgment casts the whole of the loss upon that part of the
township which is outside of the drainage area and exempts the latter
from sharing in it though quite as much a part of the corporation as
the former.

For this reason and for others which it is not ne-
cessary to state here because they are the reasons upon
which is rested the judgment against which the pre-
sent appeal is taken and must needs therefore be con-
sidered later on, the court not only expunged from the
judgment the said third paragraph but also the second
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paragraph by which it was ordered that the defend-
ants should complete the drain in accordance with the
original plan and specifications notwithstanding that
the court was of opinion that in truth, as had been
found as a fact by the learned trial judge, the drain
had never been completed as required by the by-law,
and the judgment was by the said Court of Appeal
rendered accordingly, as above set forth.

From this judgment the corporation of Sombra alone
appealed to this court, and this court was of opinion that
that corporation had good right under the facts appear-
ing in the evidence and the findings of the learned
. trial judge thereon to maintain that learned judge'’s
judgment for the completion of the drain, but that as
there had been noissue raised upon the record as to
the sufficiency of the amount which had been provided
for the construction of the drain the corporation of the
township of Chatham should not have been deprived
as they were by the third paragraph of the learned
trial judge’s judgment of the power of availing them-
selves of the clauses of the statutes enabling them to
raise further funds if the amount which had been
raised was in truth insufficient for the purpose, and
this court therefore maintaining the judgment of the
trial judge as to the completion of the drain did by
its judgment made the 28th June, 1892, order
and adjudge that the defendants (the corporation of
Chatham) should complete the said Whitebread drain
in the pleadings mentioned to the width and depth in
the manner provided for by the plan and specifications
adopted by the by-law upon which the said work was
undertaken, or do provide some substitution therefor
under the provisions of the statute in that behalf, and
that they should pay to the appellants, the corporation
of Sombra, the costs incurred by them as well in the
Court of Appeal at Toronto, as in this court.
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1897 The defendants duly paid to the plaintiff Murphy
Tax the damages and costs recovered by the judgment in
ToWNSHIP 1ig fayour in the former action, and they also paid to

OF SOMBRA o .
v. the plaintiffs, the corporation of Sombra, the costs

nglgo(‘,‘? " adjudged to be paid to them, but they did nothing

CHA_TEAM- towards the completion of the said drain, as directed

Gwynne J. by the said judgment, until after the commencement

~ of the present action. Uponthe 27th day of February,

1894, notwithstanding the said judgment had con-

clusivelyadjudged and determined that the said White-

bread drain had never been completed in accordance

with the plans and specifications as required by the

by-law ofthe 14th October, 1881, and had ordered and

adjudged that the same should be completed - by the

defendants in accordance with the said plans and

specifications, the said corporation of Chatham -by

its municipal council purporting to act under the

clauses in the Acts in force in relation to drainage

which authorize municipal corporations to pass by-

laws for repairing and defraying the expense of repairing

a drain already completely constructed under the Act,
provisionally passed a by-law intituled,

a by-law to provide for the repasr of the Whitebread drain and for bor-
rowing on the credit of the Township of Chatham the sum of $3,105.78
to defray that portion of the expense of such repairs, and of the
damages and costs payable by the Township of Chatham.

Thetotal amount specified in the by-law as necessary
for making what the by-law called repairs, was the
sum of $4,742.80, and the damages and costs mentioned
in the by-law consisted of the damages and costs paid
to the said plaintiff Murphy under the judgment re-
covered by him in the said action amounting to the
sum of $2,102.76, and these two sums together made
the sum of $6,845.56, of which amount the sum of
$8,105.70 mentioned in the by-law, was appropriated
as the contribution of the municipal corporation of
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Chatham, and the lands assessed therein, and the
balance or $3,739.86 was appropriated as the sum to
be contributed by the municipal corporation of the
township of Sombra and the lands in that township
assessed as being by the said by-law to be chargeable
therewith. The said by-law so provisionally passed
recited the passing of the said by-law of the 14th
October, 1881, and also (notwithstanding the said judg-
ment) recited that the said drain had been duly con-
structed and had become out of repair ; it then recites
the judgment recovered in the said action as above set
. out, and that the damages and costs recovered therein

- amounted to the sum of $2,102.76, and then proceeds
thus:

And the said council desires to charge the same as provided by
law, and for that purpose has desired the engineers to add the same to
the cost of making said repairs, and to assess the same against the
lands and roads liable for the construction and repairs of the said drain.

The by-law then purported to enact that the said
sum of $4,742.80, as for repairs of the said drain, and
the said sum of $2,102.76 as for said damages and costs
so by the said judgment recovered, amounting together
to the said sum of $6,845.56, should bec assessed against
the lands and roads specified in a schedule annexed to
the said by-law, which schedule comprised all the lands
and roads in the said townships of Chatham and
Sombra which had been previously assessed for the
construction of the said drain, and also certain other
lands and roads in the township of Sombra which had
not been assessed for the construction of the drain.

Upon the 11th day of April, 1894, the present
action was commenced in the Chancery Division of
the High Court of Justice for Ontario, and im-
mediately thereupon the plaintiffs caused the de-
fendants therein to be served with a notice of a
motion to be made to the said court for an order
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to be made limiting the time within which the
defendants should complete the said Whitebread drain
as required by the said judgment in the said former
action and for an order restraining the said defendants
from proceeding to assess for the repair or maintenance
of the drain any of the lands or roads assessed for the
construction thereof until the said drain should be
completed as required by the said judgment. An
order was made upon the motion made in pursuance
of such notice, by which order bearing date the 9th
day of May, 1894, it was ordered by the court that
the said motion should stand over to be heard and
disposed of by the trial judge at or after the trial of
the action in the Chancery Division so as aforesaid
commenced on the 11th April, 1894, and that the costs
of the application should be costs in the cause unless
the new trial judge should otherwise order.
Thereupon the plaintiffs upon the 22nd day of May,
1894, filed their statement of claim and therein alleged
the passing of the by-law of the 14th October, 1881,
by the defendants, and the raising by them thereunder
of the said sum of $6,109 as the contribution of that
township towards the construction of the work in the
by-law mentioned ; and the contribution and payment
by the corporation of Sombra of the sum of $6,042
to the corporation of the township of Chatham as the
contribution of the township of Sombra towards the

~ construction of the work. It then charged that the

said two sums of $6,042 and $6,109 constituted a
trust fund in'the hands of the defendants for the pur-
pose of the construction of the said work and that the
plaintiffs and the other owners of lands assessed for
the said work were and are interested therein and
cestuis que trustent thereof and that the said moneys
were amply sufficient to have constructed and com-
pleted the said drain in accordance with the plans and
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specifications thereof and the terms of the said by-law. 1897
It then alleged the commencement of the work by the  Tag

; TowNsHIP
defendants, but that they had proceeded therewith so - %¥7=-*

negligently and improperly that it had never yet been v.
completed. It then alleged that the moneys in the nggﬁ"'
hands of the defendants and applicable to the con- CHATHaM.

struction of the work were more than sufficient to have Gwynne J.
completed the same, but that owing lo the negligence and  —
improper conduct of the defendants the same was wasted
and misapplied. 1t then charged certain acts of the
defendants as constituting the negligence and im-
proper conduct whereby the said funds were so wasted
and misapplied. It then alleged the former action
and the judgment recovered therein and claimed
further damages as sustained by the plaintiff Murphy
and the municipality of Sombra respectively since the
recovery of the said judgment from the same cause
as had been alleged in the said former action. It then
alleged in the 14th paragraph as follows:

On or about the lst day of December last past the said defendants
disregarding the said judgment and in conlempt thereof caused one W. G.
McGeorge to make a survey of the said drain and an estimate of the
cost of alleged repoir to be made thereof and an assessment of the costs
thereof upon the lands and roads assessed for the orlgmal cost
of the said drain, and on the 27th day of February last pro-
visionally passed a by-law adopting ihe said report and assessment
imposing upon the lands and roads in the said two townships an
assessment for the amount of the estimated cost of the said prefended
repairs according to the said report, such cost amounting to the sum of
$4,742.80, and they by the said by-law assumed to assess upon the said
lands and roads the amount of the judgment recovered by the plaintiff
Murphy against them, as aforesaid, and the costs of the said action.

And the plaintiffs in their said statement of claim
submitted that until the defendants should complete
the said drain in accordance with the said judgment
they could not assess nor charge the roads and lands
aforesaid with the cost of repairs to the said drain, and
that no duty to repair was imposed by law until the

” :
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drain should be fully made and completed, and further,
that the damages and costs recovered in the said action
having been recovered by reason of the negligent acts
of the defendants could not be charged upon the said
lands and roads within the area assessed for the cost
of the costruction of the said work but must be borne
by the defendants, and further, that the moneys pro-
vided for the construction of the drain having been
sufficient to have completed the same but for the
negligence and breaches of trust of the defendants as
in the statement of claim set forth, the defendants
could not assess or charge upon the said lands and roads
the cost of completing the said work, and the plaintiffs
claimed, if necessary, an account of the moneys so re-

~ceived by the defendants and of their application

thereof, and the plaintiffs in their prayer for relief
claimed amongst other things:

1st. Damages for the wrongs and losses in the state:
ment of claim set forth.

2nd. That the defendants should be restrained from
passing and adopting the by-law of the 27th February,
1894. . ,

8rd. That the defendants should be restrained from
assessing or charging on the roads or lands of the
plaintiffs any moneys for repairs to the said drain until
the same should be fully made and completed in ac-
cordance with the said judgment, and from charging
the said roads and lands with the damages and costs
recovered in the said action.

4th. That the said defendants should also be re-
strained from assessing or charging the said lands and
roads with the cost of the said work, and that if neces-
sary an account might be taken of the moneys which
had come to the hands of the defendants and which
were applicable to the construction of the said work,
and of the amount thereof properly expended in such
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construction, and of the amount remaining or which 1897
ought to have remained in their hands for that purpose.  Tax
5th. That the defendants might be decreed to LOFNSHIP

. OF SOMBRA
make good so much of the moneys so received by T
them as had been wasted or misapplied by them, and P °§;N‘
for further relief. ' CHATHAM.

The defendants in their statement of defence alleged Gwynne J.
that the amount raised under the by-law passed for
the original construction of the said drain was not
sufficient for the construction thereof, and they denied
all the negligence with which they were by the state-
ment of claim charged and averred that the work of
constructing said drain was carried on with all neces-
sary diligence and without unnecessary delay, and
that all the funds raised for the construction of said
drain were properly applied and expended by the de-
fendants in the construction of the drain, and that said
Sfunds were insufficient for that purpose, and that the de-
fendants were compelled to pay and did pay $300
over and above the amount raised for said drain in
 completingthesame. Theythen pleaded and averred the

institution of the said former action and the recovery
of judgment therein by the plaintiffs, and they said
that in pursuance of the said judgment they took the
proceedings in the statement of claim mentioned and
provisionally passed the by-law in the statement of
claim mentioned, which they did for the purpose
of raising the funds necessary to comply with the
said judgment by completing the said drain and pay.
ing the damages and costs ordered to be paid by the
defendants which they contended that they had a right
to do under the provisions of the Municipal Act. They
_then alleged that the plaintiff had appealed from the
assessment adopted by the by-law to the referee under
the Drainage Act of 1891, who, as they submitted, has
full power and authority to determine all questions
2i%
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1897  and issues arising upon said appeal, and that the
Tan  plaintiffs. were estopped ‘fro'm proceeding with the
;ﬁ’gﬁgﬁ trial of the present action pending the hearing and dis-
v. posing of said appeal by said referee. They then denied
T:I;IEO&N " that the plaintiffs had sustained damage, as alleged by
Cnﬂm- them in their statement of claim, and they submitted as
Gwynne J, matter of law that the plaintiffs had not in their state-
" ment of claim shown any cause of action against the de-
fendants. The plaintiffs upon the 9th June, 1894, joined
issue upon this statement of defence and the case came

down for trial upon the 20th April, 1895.

It thus appears that the defendants had provision-
ally passed the by-law of the 27th of February, 1894, as a
by-law professedly for the purpose, in so far as the
sum of $4,742.80 is concerned, of raising funds alleged
to be required for making necessary repairs in the
‘Whitebread drain, as a drain previously completely con-
structed under the provisions of the municipal Act in
that behalf; whereas, in truth and in fact it had been
conclusively adjudged and determined against the
defendants by the judgment in the previous action
that the drain had never been completed and the de-
fendants were therefore adjudged and directed to com-
plete it in accordance with the provisions of the by-
law in that behalf; now in their statement of de-
fence to the present’action, abandoning the ground
stated in the by-law in justification of it, they allege
by way of justification for passing it that the amount
raised for the construction of the drain was not suffi-
cient for that purpose and upon this allegation the only
material issue of fact to be tried in the present action is
joined. )

True it is that the defendants in their statement of
defence deny that they had been guilty of any negli-
gence or improper conduct in the construction of the
work with which they were charged and that the
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plaintiffs or either of them had sustained any damage
occasioned by any negligence or improper conduct of
the defendants, but upon these matters the judgment
in the former action must be held to be conclusive
against the defendants. _ '
Upon this issue joined as to the sufficiency or in-
sufficiency of the amount which had been raised for
the construction of the drain much evidence similar to
that given in the previous action was entered into,
not for the purpose of establishing negligence and im-
proper conduct of the defendants in the mode adopted
by them for constructing the work, but for the purpose
of establishing the contention of the plaintiffs that the
funds raised had been abundantly sufficient for the
complete construction of the drain in accordance with
the by-law and that therewith the drain could have
been completed but for the wrongful, negligent and
improper mode of construction adopted by the de-
fendant and not authorized by the by-law, whereby,
as the plaintiffs contended, the defendants had wasted
and misapplied funds raised and placed in their hands
sufficient for the complete construction of the work.
It appeared in evidence at the trial and was found
as matter of fact by the learned trial judge that upon
the 21st day of December, 1885, the corporation of the
township of Chatham passed a by-law professedly by
way of amendment of the by-law of the 14th of Oc-
tober, 1881, whereby the lands and roads in Chatham
which had been assessed by the by-law of 14th Oc-
tober, 1881, were assessed and charged with a further
sum of $1,500 in addition to the $6,109 which had
already been raised, as mnecessary to be provided by
Chatham for the completion of the work ; and wherein
it was reciled that an agreement had been entered inio be
tween the said corporations that an additional sum should
be raised and levied against the lands and roads in

/

21

1897
THE
ToWNSHIP
OF SOMBRA

?.
TaE TowN-

SHIP OF
CHATHAM.

Gwynne J.



22

1897
THE
TowNsHIP
oF SOMBRA

.
TaE TOWN-
SHIP OF
CHATHAM,

Gwynne J,

SUPREME COURT OF CANADA. [VOL. XXVIIL

Sombra settled at and lmited to the sum of $300,
which the township of Sombra had- agreed to pay;
and the learned -trial judge further found that as
matter of -fact the corporation of the township of
Sombra had paid to the corporation of the township of
Chatham the said sum of three hundred dollars, and
that the amount raised under the two by-laws of Oc-
tober, 1881, and December, 1885, was amply sufficient to
complete the work ; that the evidence before him upon
this point was of the most conclusive character; that,
as matter of fact nothing had been done by the town-
ship of Chatham towards carrying out the judgment -
of this court in the former action until after the present
action had been commenced ; that what was then done
was to remove the small dams left by the several
contractors between the different sections and to
clean out the silt that had been washed down
while the work was progressing ; that this removal of
dams and clearing out of the. silt was not work of repair
but work which was necessary to the completion of the drain
namely, as to 47 rods near the eastern outlet that
had never been dug out to within two feet of the bot-
tom according to the plan as designed for the con-
struction of the drain.

And he held that until! the drain should be com-
pletely finished in accordance with the by-law author-
izing its construction no by-law could be passed assess-
ing the drainage area for repair of the drain. The
evidence showed that the drain had never been com-
pleted in accordance with the original plan and specifi-
cations until about the month of January, 1895. Upon
the 30th of that month one A. McDonell, C.E., acting
as a provincial land surveyor for and on behalf of the
township of Chatham, and one John H. Jones, C.E.,
acting in like capacity for and on behalf of the town-
ship of Sombra, gave their joint certificate signed by
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them respectively and addressed to the municipal 1897
councils of the townships of Chatham and Sombra Tgx

whereby they certified that they had made an exami- Ogoggﬁgﬁ

nation of the drain from the Chenel Ecarté to the Bear 2.

Creek and that said drain was then completed in accor- Tiﬁlf‘?;"'

dance with the original design reported by Mr. McGeorge, CEATEAM.

C.E., in 1882. Gwynze J.
Upon the evidence as taken before the learned trial T

judge and his findings of matters of fact thereon he

pronounced judgment in favour of the plaintiffs, and

by a decree of the Chancery Division of the said High

Court bearing date the 7th day of August, 1895, it was

ordered and adjudged :

1. That the defendants be and they were thereby restrained from
passing and adopting the by-law so provisionally passed by the defend-
ants on the 27th February, 1894, and from proceeding with or pro-
secuting the appeal to the drainage referee from the assessment made
in the said by-law.

2. That the defendants should be and they were thereby restramed
from assessing against, or charging any of the lands in the township
of Sombra with any moneys for repairs of the Whitebread drain in the
pleading mentioned until the said drain should have been fully made
and completed in accordance with the judgment in the pleadings
mentioned.

3. That the said by-law provisionally passed on the 27th day of

» February, 1894, should be and the same was thereby quashed.

4. That the defendants should account to the plaintiffs for the
moneys which came to the hands of the defendants, and which were
applicable to the construction of the said Whitebread drain and as to
the amount thereof properly expended in such construction, and as to
the amount remaining or which ought to have remained in the hands
of the defendants for the said purpose, and that it should be referred
to the local master of the court at Sarnia to take the said account.

5. And the court reserved further directions until the taking of the
said account.

6. And the court did further order and adjudge that the defend-
ants should pay to the plaintiffs their costs of the action.

By an order bearing date the 8th day of August,

1895, made in pursuance of the order of the 9th
of May, 1894, upon the motion in that behalf as
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1897  aforesaid, it was ordered by the learned judge

Tuz  before whom the issues in the said action were

TOZVNSHIP tried that the defendants should on or before the 1st
oF SOMEBRA

v, day of January, 1896, at their own costs and charges,
Tsﬂlfl;r e complete the Whitebread drain to the width and in the
CoATHAM. manner provided for in the plans and specifications
Gwynne-J. adopted by the by-law upon which the said work was

—  undertaken, or provide some substitution therefor
under the provisions of the statute in that behalf, and
further, that the defendants should pay to the plain-
tiffs the costs of the said motion and the orders made
thereon.

From the .above decree and judgment so made in
the said action upon the Tth day of August, 1895,
and from the said order bearing date the 8th day of
August, 1895, the corporation of the township of
Chatham instituted an appeal to the Court of Appeal
for Ontario, and upon argument thereof, it was ordered

and adjudged by the said Court of Appeal as follows :—

That the eaid appeals should be and the same were allowed with
costs of the said appeal in the action in the Chancery Division of the .
High Court of Justice, to be paid by the respondents to the appellants
forthwith after taxation thereof, and it was further ordered that
judgment should be entered in the court below dismissing the said
action in the said Chancery Divison, with costs to be paid by the plain-
tiffs to the defendant, and that there be no costs to either party of the
said order proncunced on the 8th day of August, 1895. or of the
appeal therefrom.

From this judgment the plaintiffs in the action have
instituted the present appeal.

In the argument before us the appeal was argued
and rested upon so much only of the judgment of the
Court of Appeal for Ontario as related to the disposition
of the action. '

As to the order of the 8th of August, 1895, it had
been proved in the action and was admitted by the
appellants that the drain had been completed in
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January, 1895, in accordance with the original plans 1897
and specifications, so that the order of the 8th of  Tap
August, 1895, that it should be completed in accord- £°g§;g;§
ance with such plans and specifications on or before o.

the 1st of January, 1896, was plainly erroneous, and TZ;"IE °§LN
could not be supported. When that order was made CHATHAM.
there was nothing then that could have been adjudi- Gwynne J.
cated upon by it but the costs of the motion and of
the order of the 9th May, 1894, and incident thereupon,
asto which the appellants did not press, and we do not
think that under the circumstances it would be proper
to make any variation from the disposition made by
the Court of Appeal for Ontario as tothose costs. The
main question argued before us and which alone has -
to be disposed of, was the judgment of the Court of
Appeal in respect to the action in the Chancery
Division of the High Court.

The question so raised is a novel one and apparently
of the gravest importance to all parties concerned. It
is to be observed that the former action was not insti- ‘
tuted by the plaintiffs for any injury alleged to have
been sustained by them or either of them as conse-
quential upon the constructionof the drain as author-
ized by the by-law passed by the defendants for its
construction. Had the aclion been framed claiming
relief in respect to any such damage it could not have
been maintained. The contention of the plamtlﬁ's was
that although the defendants had undertaken to con-
struct the drain in the manner authorized by the by-
law, yet that what they had done was done in such a _
manner as in point of fact to defeat the plan as
designed and adapted by the by-law for its con-
struction ; that in point of fact the drain had never
been completed, but that the defendants in violation of
the provisions of the by-law had committed acts of tortious
misfeasance whereby instead of construc‘tin'g; the drain as
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1897 quthorized by thé by-law, they had created a public
Tae  nmuisance which caused to the plaintiffs the particular
JoWNSEI® damage of which they complained, and had thereby given
v, to the plaintiffs a good cause of action as for a wrong
T:IEIEOZ;N' committed by the defendants for which no law
Cﬂf_TiAM- afforded any justification, and the plaintiffs prayed
Gwynne J. compensation in damages for the injury already sus-
~  tained, and that the defendants should be decreed to
complete the drain and thereby to abate the nuisance

they had created. The defendants on the contrary

insisted that what they had done was authorized by

the sections of the municipal Act relating to drainage,

and that they had completed the drain in accordance

with the provisions of the by-law. Issues having

been joined upon the above matters of fact the learned

trial judge determined those issues wholly in favour of

the plaintiffs. The design of the work authorized by

the by-law was to prevent any water entering the
township of Chatham from the township of Sombra,
although such was the natural course for Sombra

waters to flow in, by the erection of a permanent dam

or embankment on the Chatham side of the town line

between Sombra and Chatham, to be constructed of

the earth to be taken out in digging a continuous

drain wholly on the Sombra side of the said town line

and in the township of Sombra, whereby all the

waters obstructed by the dam or embankment should

be conveyed to the outlets specified in the by-law.
Without such a continuous drain there was no justifi-

cation whatever for obstructing, by the embankment, -

" the waters flowing from Sombra into Chatham, but

what the defendants in fact did was, that they con-

structed the embankment efficiently so as to prevent

all waters from flowing from Sombra into Chatham,

thereby accomplishing perfectly Chatham’s object in

passing the by-law, but they wholly failed in con-
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structing the drain, as designed and adopted by the
by-law which constituted the sole foundation in justi-
fication of the erection of the embankment, for instead
of digging the drain as required by the by-law, and
giving a continuous flow to the waters made to enter
it to the outlets provided by the by-law, they dug it
in sections with solid earth between the sections con-
stituting dams-which prevented the waters entering
any section from flowing to the outlets, as designed
by the by-law, and thereby forced all the waters flow-
ing from Sombra into Chatham back upon Sombra,
thus defeating the whole object of the by-law as
regarded Sombra and creating a manifest nuisance,
giving a good cause of action to all persons suffering
particular injury therefrom. The learned trial judge
held this mode of procedure to have been utterly
unjustified by the municipal Act or by any law, and
in this particular his judgment was sustained by the
Court of Appeal for Ontario. The learned Chief Justice
was of opinion that there was ample evidence to sup-
port the judgment of the learned trial judge in favour
of the plaintitf Murphv. He was also plainly of
opinion that the defendants in the discharge of the
trust reposed in them for performance of the work
specified in the by-law were guilty of clear palpable
negligence, and that the process adopted by them for
the construction of the work was absurd, unnecessary
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and certain lo cause injury, as appears by the extract”

already quoted from his judgment.

The langunage of Mr. Justice Osler was equally em- .

phatic and to the like effect. He was of opinion that
there was abundant evidence in support of the learned
judges finding that the drain never was completed in
accordance with the original plans and specifications
adopted by the by-law. . '



28 SUPREME COURT OF CANADA. [VOL. XXVIIL

1897 The learned judge very plainly points out, what
Tur the evidence had clearly established and what the
£°g§‘§§;i learned trial judge had affirmed by his judgment,
v, that the plaintiffs had rested their cause of action upon
TE;&EIEOS;N' the fact that the defendants in direct violation of the
CHATHAM. provisions of the by-law had erected the embankment
GwyTne‘ J. which efficiently obstructed the waters whose natural
—  flow was into Chatham and had thus effectually served
the object which Chatham had in view without pro-
viding the drain designed by the by-law for the pur-
pose of carrying off the obstructed waters, and the pro-
viding of which was the sole justification relied nupon
for ihe erection of the embankment and the preven-
tion of the flow of water from Sombra into Chatham.
This court, while concurring with the Court of Ap-
peal for Ontario in their affirmation of the judgment
.of the learned trial judge in favour of Murphy, restored,
mpon the appeal of the corporation of Sombra, the relief
which had been given by the learned trial judge but
which had been expunged by the Court of Appeal for
‘Ontario, by directing the defendants to complete the
.drain as originally designed and adopted by the by-
law, thus decreeing the abatement of the nuisance of
which the plaintiffs had complained as being particu-
larly injurious to them. The right of the courts to
. make that adjudication in the exercise of their un-
.doubted jurisdiction cannot be questioned and the
Jjudgment so rendered in the former action must now
be taken to be a conclusive adjudication between the
parties that the amount recovered by Murphy in the
former action for his damages and costs was recovered
in a cause of action against the defendants for their
tortious misfeasance not justified in law, in their wrong-
ful obstruction of the waters flowing from Sombra into
Chatham, and not for damages arising from anything
. done by them under the authority of the by-law
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mentioned in the action, or of the drainage clauses in
the municipal Act, ch. 174 Revised Statutes of 18'7%,
the Act in force at the time of the passing of the by-
law, and that the costs incurred by the unfounded
defence set up to so much of the action as
averred that the defendants had never com-
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pleted the drain as authorized by the by-law, Gwynne J..

and prayed that they should be decreed speci-
fically to execute and complete the work in accordance
with the original design, and ‘with the plans and
specifications adoptéed by the by-law whereby alone
the design and purpose of the by-law could be accom-
plished, were incurred wholly by the wrongful and
untrue defence urged by the defendants in answer to
the just and reasonable demand in the plaintiff’s state-
ment of claim in that behalf. These matters having
been so conclusively adjudicated upon, there remains
to be considered the present action which at the
time of its commencement appears to have been well
founded in every particular, but the work having
been completed after the commencement of the action:
but before it came down for trial, and the plaintiffs
having abandoned all claim for damages subsequent
to the former recovery, all that remains now to be con-
sidered is the question whether or not the defendants.
have the right in law which they claim to have, to-
repay themselves by the by-law provisionally passed
on the 27th February, 1894, the amount recovered
against them in the former action for damages and
costs which  amount has been paid by them, or the-
sum of $4,742.80 alleged in the by-law to be for neces-
sary repairs, but which in point of fact if expended:
were expended by them in removing the nuisance
wrongfully erected by them by the construction of am
embankment which cut off all waters lawfully flow.
ing from Sombra into Chatham without constructing
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1897  the drain designed by the by-law for the carrying off

Tue the waters so obstructed, which erection of the em-

(?Fog:;’;;i bankment in the manner aforesaid the judgment in the

v, former action had conclusively determined to have

ngg o been the wrongful act of the defendants, and which
Craraal. wag not justified by any law.

Gwynne J.  The only question of fact fnvolved in the present

~— action is as to the sufficiency of the funds placed in

the hands of the defendants for the construction of the

drain by the contributors to the funds subscribed for

that purpose, the plaintiffs alleging, and the defend-

ants (notwithstanding the recitals in the provisional by-

law that the drain had already been completed) deny-

ing, that the funds which had been provided for the

iconstruction of the drain and placed in the hands of

the defendants were sufficient for the complete con-

struction of the drain in accordance with the plan

adopted by the by-law passed for its construction.

Upon the issue joined between the parties upon this

question the learned trial judge has found as matter of

fact that it was proved before him by the most conclusive

evidence that the amounts raised under the by-laws of

October, 1881, and December, 1885, and placed in the

hands of the defendants for the complete construction

of the drain in accordance with the plan and speci-

fications adopted by the by-law authorizing its con-

struction were amply sufficient for that purpose. In

effect he found that the deficiency, which the defend-

ants alleged, arose wholly by the unjustifiable manner

in which they, the defendants, had wasted those funds

in the wrongful erection by them of the embankment

obstructing the flow of waters from Sombra into

Chatham without constructing the drain necessary

to carry off the obstructed waters as designed by

the plan and adopted by the by-law which alone

authorized the construction of the embankment ;
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all of which wrongful conduct of the defendants had
been the subject of and had been conclusively adjudi-
cated upon in the former action. The correctness of
the finding of the learned trial judge upon this matter
of fact has not been called in question ; we must there-
fore now regard it as a fact conclusively established
that the amount placed in the hands of the defendants
for the complete construction of the drain as authorized
by the by-law passed for its construction was amply
sufficient for that purpose, and that any deficiency, if
any there was, arose by reason of the wrongful, waste-
ful, unjustifiable misappropriation by the defendants
of the funds in a manner not authorized by the by-law
or the statutes relating to the construction of drainage
works, and the question becomes resolved into this, viz. :
where a sum amply sufficient to complete the work as
designed and authorized by the by-law for the com-
plete construction of the drain was placed in the
hands of the defendants to be applied by them in
the construction of the drain and was wrongfully used
and applied by them in a manner and for a purpose
not authorized by the by-law which the defendants
themselves had passed for the construction of the drain,
whether the defendants can now by another by-law
levy or cause to be levied from the persons who had
contributed the sum so amply sufficient for the com-
pletion of the work a sum sufficient to reimburse to the
defendants the amount supplied by them to replace
the amount which they had so wrongfully wasted and
misapplied.

The contention of the defendants is that they have
by law such right, and the judgment of the Court of
Appeal for Ontario has maintained such their conten-
tion. It is not contended that there is anything in
support of this contention in chapter 174 R.S8. 0. of
1877, the Act in force at the time of the passing of the
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1897 by-law_of October, 1881, in virtue of which that by-
Ter law purports to have been passed, but the contention

£°g§§§;i is rested wholly upon section 81 of the Municipal
v Amendment Act of 1886 whereby section 592 of the

T§§IPT o Consolidated Municipal Amendment Act of 1883 was

CEATHAM. yepealed and in substitution therefor it was enacted
Gwynne J, that: '

Po—

Where, on account of proceedings taken under this Act or the Ontario
Drainage Act or other Acts respecting drainage work and local assess-
ment therefor, damages are recovered against the corporation or
parties constructing the drainage works; or other relief is given by
any judgment or order of any court, or any award, made under this
Act, all such damages, or any sum of money that may be required to
enable the corporation to comply with any such judgment, order or
award made in respect thereof shall be charged pro ratd upon the
lands and roads liable to assessment for such drainage works; pro-
vided always that if to enable the.ccorporation to comply with any
such judgment, order or award it shall be necessary or expedient to
change the course of any drain or to make a new outlet, or otherwise
improve or alter any drain or drainage works, the same shall for all
purposes and in all respects be dealt with, and all works and opera-
tions in respect -thereof shall be executed and performed asif the
game were alterations and improvements within the meaning of sec-
tion 586 of this Act and all provisions of this Act applying to or in
respect of any work, alteration or improvement provided for by said
section 586 shall apply to any work, alteration or improvement in-
tended to be provided for by this section, ‘

Now, whatever may have been the reasons for which
the legislature made this alteration in the phraseology
of this section 592, it is, I think, sufficient for the pur-
poses of the present action to say, and I must say it
appears to me to be very clear upon consideration of
the frame of the former action and the proceedings
and judgment therein as above detailed, that the dam-
ages and costs recovered therein were not damages
which, within the meaning of the section so substituted
by the Act of 1886, can be said to have been recovered
on account of proceedings laken under any Act respecting
drainage works, etc. Had the action been framed for the
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purpose of recovering any such damages it could not,
as already shown, and as appears by the extract taken
from the judgments of the learned judges of the Court
of Appeal for Ontario, have been maintained, but quite
on the contrary the damages and costs recovered in
that action were recovered on account of acts done and
proceedings taken by the corporation defendants in con-
travention of the by-law which was the sole authority
apon which they relied in support of their acts and
proceedings, which acts and proceedings were of a
nature plainly to constitute a nuisance causing to the
plaintiffs the special injury of which they complained
and were not justified by any act of the legislatutre;
and the section cannot be construed sn as to give to
the corporation defendants power tg indemnify them-
selves by assessing the property of persons injured by
the nuisance for reimbursement of the damages re-
covered égainst the corporation®for injuries occasioned
by means of the nuisance. ?&

It would have been quife sufficient for persons in-
jured by the acts of the defendants which were the
subject of the former action to have alleged in their
statement of claim that the defendants had wrongfully
obstructed the natural and lawful flow of the waters
from Sombra into Chatham by erecting an embank-
ment whereby all such waters were forced back and
prevented from flowing in their natural and legal
course and thereby caused the damages complained of.
To an action so framed it is clear upon the evidence in
the former action that the defendants could not have
succeeded in establishing any justification under the
section 592 or otherwise. The grounds of recovery in
the former action were clearly the tortious acts of the
defendants not justified by any law, and damages re-
covered upon such ground cannot be damages within
the meaning of section 592 which the corporation can
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recoup themselves for, by levying the amount under
the provisions of that section. So neither, and for the
like reason, can the relief granted by way of compel-.
ling the corporation to abate the nuisance of their crea-
tion by constructing the drain in accordance with the
provisions of the by-law of October, 1881 without
which drain they had no aunthority whatever to con-

- struct the embankment which obstructed the natural

and legal flow of the waters from Sombra into Chat-
ham, be said to have been relief given on account of ‘
proceedings taken under any act of the legislature ; it was,
on the contrary, relief given in the exercise of the ordi-
nary jurisdiction of the courts to redress a wrong for
committing which the defendants had no justification
whatever. in law.

The judgment in the former astion being conclusive
that the conduct of the defendants which constituted
the ground of that action was wholly wrongful and
unjustified by any law, nothing contained in that
judgment can be held to come within the section 592
of the Act of 1886. It has been argued that the policy
of the clauses of the Acts relating to drainage works is
that the lands assessed under the by-law authorizing
the construction of such works should bear and pay
all charges attending the construction and mainten-
ance of the works. 'That undoubtedly is so, as shown
by the judgment of the Court of Appeal for Ontario in
the former action, iz so far as all necessary expenses are
concerned and all expenses which are required to
compensate parties injured by the works from causes
consequential upon and incidental {o the construction
of this work in accordance with the by-law authoriz-
ing its construction, but neither the policy of the law
nor the language of any Act goes any further, and in
the present case the acts of the defendants which con-
stituted the ground of the former action were acts



VOL. XXVIIL] SUPREME COURT OF CANADA. : 35

which were not anthorized by such by-law but were 1897
in fact acts done in actual contravention of itand upon  Tag
no principle of law can those who, as has been con- ;E«oggﬁgﬁ
clusively found by the learned trial judge in the pre- v,
sent action, supplied the defendants with all the TEIHEIE OJ;.N'
money mnecessary to complete the work as author- CEATHAM,
ized by the by-law be charged with the damages, Gwynze J.
costs and liabilities incurred by the defendants as —
wholly consequential upon their own wrongful acts.

/~Upon the whole, therefore, it appears to be established
that the by-law provisionally passed on the 27th of
February, 1894, cannot be supported as a by-law for
making repairs, as it purports on its face to be, in a
drain then already completed, nor consistently with the
findings of the learned trial judge, upon the issues
joined in the present action could any by-law be main-
tained under the clause of the Act authorizing the
corporation defendants to raise a further sum as neces-
sary to complete a work when a sufficient sum for
that purpose had not been raised under a'previous by-
law passed for the purpose, so neither can it be sup-
ported, as already shown, as a by-law for reimbursing
the defendants for damages and costs recovered against
them in the former action for injuries occasioned by
their own wrongful acts.AUnder these circumstances

+ the judgment of the léarned trial judge of the 'Tth
August, 1895, with the exception of what is contained
in the 2nd, 4th and 5th paragraphs of this judgment,
must be restored. The account directed, no longer
insisted upon as the issne upon the question whether
the funds which had been placed in the hands of the
defendants for the completion of the work in accord-
ance with the original design adopted by the by-law
authorizing the construction of the drain, was sufficient
for that purpose, has been conclusively found in the
affirmative, and the drain has been completed since

3%
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the commencement of the present action. The appeal
must therefore be allowed with costs in this court and
in the Court of Appeal for Ontario, and the judgment
of the learned trial judge varied as above indicated
must be restored..

1t was not argned in the former action that the
by-law of October, 1881, was ul/ra vires of the muni-
cipality of the township of Chatham. From the
frame of the statement of claim in that action it was
not necessary for the plaintiffs to raise any question
upon that point, for their contention was that, assum-
ing the by-law to be, as they no doubt did- assume it
to be valid, the defendants of their own wrong and
without the by-law having conferred any authority
upon them to act as they did, committed the injuries
complained of. The point was, however, casunally re-
ferred to by Mr. Justice Osler in his judgment, but no
question having been raised upon the point no judg-
ment has been given upon it in any of the courts. It
may be well, however, for the parties to consider
whether in October, 1881, or at any time the munici-
pality of the township of Chatham had jurisdiction to
pass a by-law which, as plainly now appears upon the
record in the present case, and upon the evidence, was
not passed for the purpose of constructing a drain at
any point within the township, nor for draining
thereby any lands in Chatham, but for the construc-
tion of a drain wholly within the township of Sombra
and with the earth excavated from such drain of erect-
ing on the Chatham side of the highway between the
townships an embankment for the purpose of thereby
preventing any water flowing naturally or in an
artificial channel, from flowing into Chatham from
Sombra. It may be open to question whether the
sections 594-5-6 and 7 of the Act of 1883, rcferred
to by Mr. Justice Osler, gave any jurisdiction to the
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municipality of Chatham to initiate for such a purpose 1897
the construction of a drain wholly within the limits Tas
of Sombra. It is to be noted that in the by-law of (:g,og?;géi
October, 1885, which was passed, as appears on its v,
face, for the purpose of raising further funds as neces- TE:IEOZ?'
sary for the completion of the work designed under CHATHAM.
the by-law of October, 1881, the lands and roads Gwynne J.
in Sombra assessed under this latter by-law were not =
charged with the funds required for the completion

of the work in the manner provided by the drainage

clauses of the Municipal Act, but that in lieu thereof

an agreement appears to have been entered into

between the councils of the respective municipalities

as to the amount to be paid by the municipality of

Sombra by way of contribution to the further amount

required to complete the work. We think it right to

draw the attention of the parties to these points with-

out pronouncing any opinion much less judgment

upon them, our judgment being rested upon the
grounds which have been taken throughout the liti-

gation involved in the case, that the plaintiffs are

entitled to the relief granted even upon the assumption

of the by-law of October, 1881, being valid.

Appeal allowed with costs.
Solicitors for the appellants: Kittermaster & Gurd.
Solicitors for the respondeﬁts: Pegley & Sayer.
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unless a contrary intention appears, and where there was a devise
to the only daughter of the testator conditionally upon events
which did not occur and, under the circumstances, could never
happen, the fact of such a devise was not evidence of such con-
trary intention and the daughter inherited as the right heir of the
testator,

APPEAL from a judgment of the Court of Appeal for
Ontario (1) which reversed the judgments of the Chan-
cellor upon the construction of the will in question in
two actions entitled respectively Coatsworth et al. v.
Carson et al. (2), and Re Ferguson, Bennett v. Coats-
worth (8), for the construction of the will and admin-
istration of the estate of the late Edward Ferguson,
deceased, which forms the subject of the controversy
in this case. :

The proceedings in this matter commenced by an
order of the master in chambers on 3rd May, 1898, for
the administration of the estate of the late Edward
Ferguson, who died on the 9th January, 1874, having
made his last will on 80th July, 1870, and leaving
himn surviving, his only child Jane” who died a
spinster on the 1st January, 1892, and his widow who
died on 1st February, 1893, without having re-married.

The testator had two sisters, Eliza Purdy, who pre-
deceased him, and Jane Ball, who died in 1878. At
the time of the death of his daughter there were
nephews and nieces of the deceased testator alive,
namely, three of the children of the late Jane Ball and
a son and three grandchildren of his other sister, the
" late Eliza Purdy, besides a number of grandnephews
and grandnieces on the side of the Ball family.

The testator by his will, after sundry special be-
quests, devised all his other real and personal property
to executors to‘be held for the use of his wife and
daughter jointly, so long as they both survived and

(1) 24 Ont. App. R.61. ~ .. (2) 24 0. R. 185..
(3) 25 0. R. 591
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his widow remained unmarried; and in the event of

_the widow remaining unmarried and surviving the

daughter, for her use for life, and in case the daughter
survived her mother then for the use of the daughter
as her separate estate with power to dispose of the
same by will in case she should marry; and he then
directed that in case his daughter died without leaving
issue “and without having made a will as aforesaid,”
that his trustees should (after the death of his widow,
should she survive the daughter) sell all his estate real
and personal and divide the same “equally ” amongst
his “own right heirs” who might proveé relationship
within a stated period.

An action, entitled Coatsworth et al. v. Carson et al.
(1), was commenced in May, 1898, for the construction
of the words “my own right heirs,” in the will, and
by the judgment therein the Chancellor held that these
words signified such persons as would take real estate
upon an intestacy and that the children of the heirs
at law of the deceased were entitled to share per stirpes,
and holding further that the testator's danghter was
not empowered, by the clause in the will limiting her
testamentary power, to devise the property in question,
as she had predeceased the widow without issue.
This judgment was amended on a petition presented
by the appellants and thereupon the master-in-ordi-
nary made his report. On an appeal therefrom, en-
titled Re Ferguson, Bennett v. Coatsworth (2), by some
of the present respondents, the Chancellor held, having
regard to his former judgment in Coatsworth et al. v.
Carson et al., that the “right heirs” were to be
ascertained at the death of the testator’s daughter,
and that the whole estate was to be divided amongst
them equally, share and share alike, and also that the
expression per stirpes in the former judgment was im-

(1) 24 O. R. 185. (2) 25 0. R. 591.
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providently used, due weight not having been given -

to the word “ equally.”

On appeal from this judgment the Court of Appeal
for Ontario reversed both judgments of the Chancellor
(1) and held that the testator’s daughter was entitled
to take as the “ right heir” of the testator. "From this
latter judgment the present appeal is asserted.

The judgment appealed from, while reversing the
Chancellor’s decision, gave the appellants herein, who
were respondents in the Court of Appeal, certain costs
which were taxed and paid to the appellants out of
moneys in court to the credit of the action.

Macklem on behalf of the respondents, moved to
quash the appeal on the ground that the appellants by
accepting payment of these costs had acted upon the
judgment now under appeal and taken a benefit
thereunder, and cited Hayward v. Duff (2); Pearce v.
Chaplin (3) ; Ballv. McCaffrey (4) ; International Wreck-
ing Co.v. Lobb (5); Re Smart Infants (6). After hear-
ing counsel on both sides, the court reserved judgment
until after the hearing upon the merits of the appeal.

MecCarthy Q.C., McCullough Q.C. and Lobb for the
appellants. If it is possible the court should give
effect to the will as a whole ; Jodrell v. Seale (') ; Leader
v. Duffy (8); and it is submitted that the scheme of
the testator's will was to give certain lands to his
daughter absolutely; to give his other. property to
. his trustees to be held for the joint lives of his
wife and daughter; if his wife married, one-third
for this wife for life, and subject thereto for his
daughter absolutely for life; if his wife did not

(1) 24;0nt. App. R. 61. (6) 12 Ont. P. R.'207.

(2) 12 C. B. N. S, 364, (6) 12 Ont. P. R. 635.

(3) 9Q. B. 802. (7) 44 Ch. D 590 ; [1891] A. C.
(4) 20 Can. 8. C. R. 319. 304.

(8) 13 App. Cas. 294,
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1897  marry and survived the daughter, for his wife for life;
Ings after the death of his daughter without issue, for his
FEIEU_SON' wife for life; if his wife survived his daughter, and
Turver his daughter should leave issue, one-third for his wife
Bmxwarn, f0r life, and at his wife’s death all for his daughter’s

e issue equally ; if his daughter should survive his wife,
. all for his daughter absolutely ; then (clause four) if his
CaRSON.  daughter should survive his wife, all for his daughter,
and if she should marry a special power to her to
make her will ; and (clause five) if his wife survived
his daughter and his daughter died without issue,
(this event happened) or if his daughter survived his
wife and died without issue, and without having
made the will, his trustees should, (at the death of his
wife, if she survived his daughter) sell and divide all
equally among his “own right heirs” who proved
relationship within six months from the death of his

wife or daughter, whichever last took place.

The words “ after the death of my wife if she survive
my said daughter "’ can only apply to one event, the
death of his daughter without issue before his wife, for
his daughter might survive his wife and die without
issue and, by clause four expressly, his daughter
must survive his wife to be able to make a will. The
ownership of the wife cannot apply if his daughter
survives his wife. The first event may arise before his
wife’'s death, but two events may arise after. The
survivorship of the wife can only apply to the one
event before his wife’s death. If the daughter have
issue and die before his wife, such issue take by his
will ; if she survive his wife, his daughter takes
absolutely, and may then make her will. Nothing
remained to be considered but the events:—What
would happen if his wife survived his daughter and
his daughter had died without issue; or if his daughter
survived his wife and died without issue; and with-
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out having made the will spoken of? The testator
directs that in these events his trustees shall sell all
his estate. But his wife’s life estate must be protected,
therefore, the trustees can only sell after his wife’s
death if it should happen that she survived his
daughter. In re Wroe, Frith v. Wilson (1) ; Pond v.
Bergh (2).

Full effect must be given, too, to the words “as
aforesaid,” in the phrase ¢ without having made a will
as aforesaid.” By clause three, the daughter takes if
she survives his wife ; clause four re-declares this and
gives his danghter power then to make a will. Until
clause five came to be drawn, the testator had not
provided for the death of his daughter without issue
before his wife. If his wife survived his daughter
and his daughter died without issue she could not

have made a will, for by clause five he provides for

that event. The words “as aforesaid” point to the
survivorship of the daughter, then her will, and if her
will could only be made “as aforesaid” she had not a
general power to dispose of the property by will unless
she survived her mother. As far as they go, the trusts
in Lees v. Massey (3) are identical with those in this
will, but that will had no such context to control the
last trust. :

The testator could not mean to describe an only
daughter as *“ my relations,” and direct also the residue
to be distributed among those relations; the words
“my own right heirs who may prove their relation-
ship” are equivalent to “my relations.” Jomes v.
Colbeck (4).

Where the gift over is contained in the direction to
pay and divide, the class is to be ascertained at the

(1) 74 L. T. 302. ) (3) 7 Jur. N. 8. 534; 3 DeG. F.
(2) 10 Paige, N, Y. 140. & J. 113,
(4) 8 Ves. 38,
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period of distribution. Iz re Mervin, Mervin v. Cross-
man (1) ; In re Stevens, Clerk v. Stevens (2).

The testator did not mean to die intestate ; intestacy
is not to be presumed, and his words “in case my
daughter shall have died without issue,” show that
when his daughter and her issue can no longer take,
his trustees are to find his own right heirs by proof
of their relationship within six months after the
death of his wife or daughter, whichever may last
take place. Wharton v. Barker (3); IZ’L re Rees, Williams
v. Davies (4) ; Doe d. King v. Frost (5); In re Taylor,
Taylor v. Ley (6); Pinder v. Pinder (7); Clark v.
Hayne (8).

As to right to give devisee power to make a will
without husband’s consent, see Powell v. Boggis (9).

As to the daughter inheriting under the last clause of
the will, see Bullock v. Downes (10); Thompson v.
Smith (11); Wharton v. Baker (3). It would go to
the daughter without this clause and it was not
intended for her benefit. Long v. Blackall (12).

Mortimer Clark Q.C. and Macklem for the respondents
Carson, Bennett, Ball and Purdy, and the trustees and
executors. The property goes to the daughter’s repre-
sentatives; it passed to her as property not specially
disposed of by the will, or at least it passed to her as
the right heir, and the clause in question contains an
implied power to the daughter to dispose of the
property by will, as she did. As toimplication from use
of words “right heirs” see Humphreys v. Humphreys
(18). The devise to the danghter and on her death

(1) [1891] 3 Ch. 197, (8) 42 Ch. D. 529.

(2) [1896] W. N. 24, (9) 35 Beav. 535.

(3) 4 K. & J. 483. (10) 9 H. L. Cas. 1.

(4) 44 Ch. D. 484. (11) 23 Ont. App. R. 29 ; 27 Can.
(5) 3 B. & Ald. 546. S. C. R. 628.

(6) 52 L. T. 210,839. - (12) 3 Ves. 486.

(7) 28 Beav. 44. (13) L. R. 4 Eq. 475.
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without issue then over implies that if she left issue
they would take. Houghton v. Bell (1).

The fact of the daughter having devised the property
by her will absolutely prevented the possibility of the
occurrence of the events upon which the devise to the
right heirs depended. Between the years 1859 to
1878, there was doubt as to a married woman'’s right
to will property unless empowered by the instru-
ment under which she acquired it. See Armour on
Titles (2 ed.) pp. 814-815; Re Weekes's Settlement (2).
This provision can only have the purpose of removing
any disability by reason of marriage to dispose of the
property by will, and the words “as aforesaid ” in the
last clause are there used to continue in that clause the
removal of any such disability. This final clause
therefore means “in case my daughter shall have
died without having made a will, which I empower
her to make notwithstanding her coverture, etc.,
etc.” The only other words the testator could have
intended the words “ as aforesaid ” to stand for would
be the words * of all or any part of the said property,”
immediately following the word “ will” in thefourth
clause of the will. In this case the clause would read
“in case my daughter shall have died without leaving
issue her surviving and without having made a will
of all or any part of the said property.”

As to construction of devise see Doe v. Lawson (8);
Mortimore v. Mortimore (4).

The law favours early vesting and since 1860 the
rule in similar cases is that the property goes to those
who were the testator’s heirs or his heir at his death,
and that immediately upon his death the estate vests
in the heir notwithstanding any particular interven-
ing limited estates, whether the same were in favour

(1) 23 Can. 8. C. R. 498. ~ (3) 3 East 278,
(2) [1897] 1 Ch. 289. (4) 4 App. Cas. 448,
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of the heir or of any other person ; Bullock v. Downes (1);
and the rule applies although the tenant for life be the
sole next of kin or-one of the next of kin at the death
of the testator and at the date of the will (2). The

rule can only be overcome by a clear declaration that

the heirs are to be ascertained at some future time
to that of his death, which has not been done in this
case. The fact of the testator having left a life
estate or other limited estate to his heir on the deter-
mination of which the estateis to go to his heirs is
not sufficient to take the case out of the -general
rule. The fact that, at the time his will is made and
at his death, his heir is only one individual to whom
he has given a life estate and on whose death the
estate shall go to ** his heirs” is not sufficient to de-
prive his sole heir under the ultimate devise of the
fee. Re Ford, Patten v. Sparks (8); Re Nash, Prall v.
Beaven (4); Brabante v, Lalonde (5).; Re Barber's Will
(6); Wrightson v.McCauley (7); Jarman on Wills,8th ed.,
pp. 86 and 186 ; Thompson v. Smith (8); R.8. O. cap.
109, sec. 81; Grundy v. Pinniger (9); Houlloway v.
Holloway (10); Tylee v. Deal (11).

On a perusal of the whole will, it seems clear that
the daughter takes everything subject to a life estate
and it is only if his daughter dies childless and with-
out having disposed of the property by will, that the
property goes to the “right heirs.” There is no benefit
to any particular persons or intention to exclude any
one by this last devise, but if all the limitations fail,

(1) 9 H. L. Cas. 1. (6) 1 Sm. & Gif, 118,
(2) Hawkins on Wills (2 ed.) pp. (7) 14 M, & W, 214,
99-100. (8) 23 Ont. App. R. 29 ; 27 Can.
(3) 72 L. T. 5. 8. C. R. 628. -
(4) 71 L. T. 5. (9) 14 Beav. 94.
(5) 26 0. R. 379, (10) 5 Ves. 399.

(11) 19 Gr. 601.
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he allows the law to give the property to those who
would be entitled if he had died intestate.

The property vested in the daughterat the time of his
death; Mays v. Carroll (1); there is no other definite
period indicated in the will, and there is no excuse
for speculating as to any fictitious class of heirs to be
ascertained at any other time. Re Bradley, Brown v.
Cottrell (2) ; Druitt v. Seaward (8); Clark v. Hayne (4).

The ordinary legal meaning must be given to the
words used in a will, and the court cannot speculate
as to the testator’s intention, but should construe the
will according to the meaning of the words which the
testator has actually wused. Houghton v. Bell (5);
King v. Evans (6); Grey v. Pearson (7).

Hodgins for the respondents, the trustees under the
will of E. Ferguson and the executor of the will of
Jane Ferguson submitted their rights to the court,
and asked that provision should be made for their costs
out of the estate in any event. Lewin on Trusts (9
ed.) pp. 881, 884, 890, 1121 ; Bennet v. Going (8) ; West-i
combe’s Case (9); Eparte Stapleton (10) ; Westcott v.
Culliford (11) at page 274 ; Reade v. Sparks (12); Rash-
leigh v. Master at page 205 (18); Moore v. Frowd at
page 49 (14); Re Love, Hill v. Spurgeon (15); Re
Medland at page 492 (16) ; Banque Franco- Egyptienne v.
Grant (17); Nicholson v. Falkiner a page 559 (8).

(1) 14 0. R. 699. . - {9) 9 Ch. App. 553.

(2) 58 L. T. 631, (10) 10 Ch. D. 586.

(3) 31 Ch. D. 234. (11) 3 Hare 265.

(4) 42 Ch. D. 529. (12) 1 Moll. g, 11.

(5) 23 Can. S. C. R. 498. (13) 1 Ves. 201. .

(6) 24 Can. S.C. R.-856; 21 (14) 3 Mylué & Cr. 45.
Ont. App. R. 519. (16) 29 Ch, D. 348.

(7) 6 H. L. Cas. 61. (16) 41 Ch. D, 476.

(8) 1 Moll. 525. (17) [1879] W. N. 165.
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TascHEREAU J.—The motion made at the hearing to
quash this appeal must be dismissed with costs as
stated in the written judgment to be delivered by my
brother Gwynne, and also for the reasons stated therein
the appeal must be dismissed with costs.

GwyYNNE J.—This appeal must be dismissed with
costs. The case appears to be free from doubt. A
testator devised his residuary, real and personal pro-
perty, to his executors upon trust after payment of
his debts, &c., to hold the same to the use of his
wife and daughter Jane, jointly, as long as they
should both live, and his wife remain wunmarried,
but if his wife should marry again during the daugh-
ter's life, then upon trust to pay the wife during her
natural life one-third of the net income arising from
the property so devised in trust and, subject to such
provision for the wife, to the use of the daughter for
her life as her separate estate. But in case the wife
should not marry again during the lifetime of the
daughter and should survive the daughter, then upon
the death of the daughter without leaving issue her
surviving, upon trust to hold the property to the use
of the wife for life, but if the daughter should have
died leaving issue her surviving then upon trust to
hold one-half of the property to the use of the wife for
life, and subject thereto to hold all the property so
devised to the use of such issme in equal shares. And
in case the daughter should survive the wife then upon
trust to hold all the said property to the use of the
daughter, her heirs and assigns forever as her separate
estate. The will then contained a clause the precise
object of a part of which it is difficult to perceive, seeing
that it relates expressly to the case only of the daugh-
ter surviving her mother when the whole estate be-
comes vested in the daughter who would then have
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no need for the power of making a will professed to
be granted to her by the clause.

The clause is as follows :— _

And T declare that the provision herein made for my said wife is
in lieu of dower and all other claims upon my estate, real or personal,
and that if she elects to take her dower in place of such provision she
shall take nothing of my estate, real or personal, end further that
in the event of my daughler surviving my sawd wife, in which case my pro-
perty becomes hers, as aforesaid, I empower her notwithstanding her
coverture in case she shall marry to dispose by will of the whole or any
part of the said property.

Now by the above will it appears that the testator
had provided for every possible contingency except
one, namely, what disposition should be made of the
capital of the residuary real and personal property, so
devised in trust in the event of the daughter dying
without issue in the lifetime of the wife; and a clause
was inserted for no other apparent purpose than for
providing for such a contingency, and it must, in my
opinion, be construed as having been introduced for
that purpose for without it the capital in the event
which has happened must have passed to testator’s
daughter as his sole heiress and next of kin. It is as
follows :—. ,

T direct that in case my daughter shall have died without leaving
tssue her surviving and without having made a will as aforesaid, my trustees
shall after the death of my wife, if she survive my satd daughler, sell all my
estate, real and personal, and divide the same equally amongst my own
right heirs who may prove to the satisfaction of my said trustees their
relationship within six months from the death of my wife or daughter,
whichever may last take place.

Now, the contention of the appellants upon this
clause is that, the words “ without having made a will
as aforesaid” must by force of the words as aforesaid
be construed as relating to the clause professing to
empower the daughter to make a will ¢z the event of
her surviving her mother, and to a will made in that

event; but so construing the clause it is sufficient to
4
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say, that as that event has not happened the devise in
the event of its happening can never take place. The
only possible way to enable the devise over to take
effect in the event of the daughter dying without issue
in the lifetime of the mother, which is the event which
has happened, is to construe the clause as providing
for that event:; that is to say, in case the daughter
should die in the lifetime of the mother without leav-
ing issue her surviving and without having made a
will as aforesaid, that is as already provided in the case
of her dying after the death of the mother, then over—
but as this event has not happened either the devise
over can never take effect, and it is qﬁite unnecessary
to inquire who would be the persons competent to
take the testator’s bounty under the clause if the |
event upon the happening of which the devise to
them was to take effect had happened. In the events
which have happened there can, I think, be no doubt
that the devisees under the daughter s will take the
whole.

It only remains to dispose of the costs of the
motion to quash which was heard at the same time
as the appeal, for having given judgment on the merits
in the appeal, it is scarcely necessary to say that we
think the reception by the appellants of "the costs
mentioned in the affidavits in support of the motion
was in no way inconsistent with the appeal against
the judgment upon the construction of the will. We
give no counsel fee on opposing the motion, but simply
order that the solicitor’s costs in opposing the motion
be set off against the respondents’ costs on dismissal of
the appeal.

SEpGEWICK J. concurred.

Kina J.—The testator provides that in certain events
which the appellants claim to have happened (but
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which, upon their construction of the will, respond-
ents do not admit to have happened) the property in
question is to go to his “ own right heirs.” The ques-
tion is, who are meant? The rule of law is that the
expression “right heirs” or a similar term, means the
heirs in the ordinary sense, namely, the person or persons
who would be entitled to take at the testator’s death
in case of his dying intestate, unless the contrary
sufficiently appears from the will, and the contrary
does not sufficiently appear merely from the fact that
by the will a prior particular estate is limited to a
particular person, who presumably would, and in fact
did, turn out to be the person filling the character of
right heir. The law was so settled in Bullock v.
Downes (1), and acted on in Mortimore v: Mortimore
(2) and Re Ford (3), and recently in this court in
Thompson 'v. Smith (4), the observations in which
latter case are applicable to this case as well. The
clause in question here is not indeed free from doubt,
but upon the whole there does not appear in the will
to be any sufficient indication that the words are used
in a non-natural sense. It is consistent with what is
expressed that the testator meant that, in certain con-
tingencies, he would leave his property to those
whom the law should deem his right heirs, be they
whom they might. The observations of Bowen L. J.
in Re Rawlins's Trust (5) are not inapplicable on the
question of particular intent.

In the result I agree with Hagarty C.J.0., and also
concur in his reasons.

GTIROUARD J. agreed that the motion should be dis-
missed with costs as stated in the judgment of His

(1) 9H. L. Cas. 1. (3) 72 L. T. 5.
(2) 4 App. Cas. 448, (4) 27 Can. S. C. R. 628.
(5) 45 Ch. D. 299.
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1897  Lordship Mr. Justice Gwynne, and that the appeal
Inke should be dismissed with costs.

Frrauson, .. .
—_— Appeal dismissed with costs.
TURNER ..
o, Solicitors for the appellants: McCullough & Burns.
BENNETT.
-— Solicitor for the respondent, Wm. John Ball: John.
TURNER .
. Hoskin.
CARsoNw,

R Solicitors for the réspondents, Bennett and Carson -
Girouard J. .-
. Mortimer, Clark & Gray.

Solicitors for the respondents, Purdy and Eggleston :
Denison & Macklem.

Solicitorsforthe respondents, Coatsworth and Galley :
Mc Murrich, Coatsworth & Hodgins.

Solicitor for the respondents, Barnesand W, C. Ball:
J. R. L. Starr.




VOL. XXVIIL] SUPREME COURT OF CANADA.

CHARLES RIOU (DEFENDANT).............. APPELLANT;
AND

JULIEN RIOU (PLAINTIFF) .....ou..eees ....RESPONDENT.

ON APPEAL FROM THE COURT OF QUEEN’S BENCH FOR
LOWER CANADA (APPEAL SIDE).

Deed—Construction of—Servitude—Roadway— User—Art. 549 C. C.

In 1831 the owners of several contignous farms purchased a roadway
over adjacent lands to reach their cultivated fields beyond a steep
mountain which crossed their properties, and by a clause inserted
in the deed to which they all were parties they respectively agreed
“to furnish roads upon their respective lands to go and come by
the above purchased road for the cultivation of their lands, and
that they would maintain these roads and make all necessary
fences and gates at the common expense of themselves, their heirs
and assigns,” Prior to this deed and for some time afterwards
the use of a road from the river frontto a public highway at
some distance farther back, had been tolerated by the plaintiffand
his auteurs, across a portion of his faxm which did not lie between
the road so purchased over the spur of the mountain and the
nearest point on the boundary of the defends:nt’s land, hut the
latter claimed the right to continue to use the way. In an action
(ndyatoire) to prohibit further use of the way :

Held, affirming the decision of the Court of Queen’s Bench, that
there was no title in writing sufficient to establish a servitude
across the plaintiff’s land over the roadway so permitted by
mere tolerance ; that the effect of the agreement between the
purchasers was merely to establish servitudes across their respective
lands so far as might be necessary to give each of the owners
access to the road so purchased from the nearest practicable
point of their respective lands across intervening properties of
the others for the purpose of the cultivation of their lands
beyond the mountain., ‘

*PrESENT :—Tascherean, Gwynne, Sedgewick, King and Girouard
3J. ‘ :
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APPEAL from a judgment of the Court of Queen’s
Bench for Lower Canada (appeal side) (1), reversing the
decision of the Court of Review (2), and restoring the
judgment of the Superior Court, District of Kamour-
aska, which maintained the plaintiff’s action with costs.
The plaintiff brought his action (actio negatoria

servitutis) to prohibit the user of a roadway which the
defendant claimed over certain of his lands by virtue
of a title by deed and long usage, the plaintiff con-
tending that the title claimed applied enly to certain
other lands and not to the particular strip of land in-
question in this case. In the trial court the action was
maintained, but this judgment wasreversed in the Court
of Review by a majority of the judges, Larue J. dis-
senting. On appeal to the Court of Queen’s Bench, the
judgment of the Court of Review was reversed, the
judgment of the trial court affirmed and the plaintiff’s
prayer granted with costs in all courts. From this
decision the defendant appealed to the Supreme Court
of Canada. A full statement of the case is given in
the judgment of His Lordehip Mr. Justice Gwynne
now reported. A diagram of the lands affected by
the dispute also appears in the judgment of His
Lordship Mr Justice Girouard.

Langelier Q.C. (Choguette with him,) for the ap-
pellant. The conduct of the parties in permitting the
user of the way shows the coustruction placed by
them upon the deed, and that the intention was to
establish the servitude. The City of Quebec v. The
North Shore Railway Co. (8); Les Président, etc., de la
Commune de Berthier v. Denis (4).

Pelletier Q.C. (Riouw with him,) for the respondent.
The strip of land in question was used at all times as
a roadway by mere tolerance of the owner and was

(1) Q. B.5Q. B. 572. (3) 27 Can. 8. C. R. 102.
(2) Q. R. 9 8. C. 144. (4) 27 Can. 8. C. R. 147.
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never affected by the agreement between the purchasers
to furnish roadways to permit of passage round the
mountain by the road purchased from Martial Riou.
No title has been proved. Art. 549 C. C. The extent
of servitude established by the deed was no greater
than might be required to get round the foot of the
mountain and back again over the lands contiguous to
- the mountain side and in rear of it. It cannot be
aggravated. Arts. 541,545,558 C.C.; 8 Laurent no. 261,
268 ; 12 Demolombe 819, 854, 926; 40 Dal. Rep. Jur.
“Servitude " nos. 910, 1002, 1159, 1204 ; 8 Aubry & Rau
98 ; 2 Toullier, Des Biens, nos. 602, 647,648 ; 2 Marcadé
no. 668 (1). The use by the former proprietor who
had unity of possession gives no title, as he executed
no writing specifying the ‘nature, extent or situation
of any servitude. Art. 5561 C. C.; 44 Dal. Rep. Jur-
“ Voirie, par terre” nos. 145-7 ; '12 Demolombe no. 644,

TAsCHEREAU J.—I concur with my brother Grirouard
and for the reasons stated by him I am of opinion that
this appeal should be dismissed.

GwYNNE J.—The present action was instituted by
the respondent against the appellant to have it declared
that certain land of the respondent in the first conces-
sion of the parish of Trois Pistoles, in the province of
Quebec, situate between an old road which was in
existence prior to 1831 along the River St. Lawrence
in front of the said concession, and a new road con-
structed and opened across the said concession in 1850 at
the distance of about twelve and three-quarter arpents
south of the said old road, and in substitution there-
for, is not subject to a servitude in favour of certain
land of the appellant in the same concession and
parish giving a right to the appellant as claimed by

(1) Art. 702 C. N, '
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him, of passing and repassing on foot and with car-
riages, &c. It is only to this land of the respondent
situate between the said old road and the road con-
structed in 1850 that the present action relates.

The Superior Court maintained the contention of
the plaintiff the now respondent, and rendered judg-
ment in his favour. A majority of the Court of Review
(Mr. Justice Larue dissenting) reversed that judgment
and rendered judgment for the defendant; the Court
of Queen’s Bench in appeal unanimously reversed the
judgment of the Court of Review and restored the
judgment of the Superior Court, from which judg-
ment the defendant in the action now appeals.

For some time prior to the year 1831, but for how
long did not appear, Etienne Riou the great-grand-
father of both the plaintiff and the defendant owned
and occupied the lands now owned and occupied by
the plaintiff and the defendant respectively, and also
other adjoining lands. Upon which part of the tract
owned by him he had hisdwelling-house did not appear,
but it would seem to have been, or at least probably was,
on the land occupied now by the plaintiff for he had on
that a farm road extending from the river bank in a
southerly direction for the cultivation and enjoyment
of his land. When Etienne Riou died did not appear.
He had three sons named respectively Ignace, Grer-
main and Julien, to each of whom the old man
(whether by deed in his life time or by will did not
appear) gave equal portions of his land. This must
have taken place prior to 1831, for in that year they
were in occupation of their several portions, that of
Ignace being situate west of and adjoining to land
owned and occupied then by one Martial Riou, that
of Germain being situate west of and adjoining to the
land of Ignace, and that of Julien west of and adjoin-
ing to the land of Germain. West of and adjoining to
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the land of Julien was land occupied by one Her-
ménégelde Boucher; whether he was or was not a
relation of the brothers Riou did not appear. In and
prior to 1881 the three brothers Riou and Herméné-
gelde Boucher lived in houseson their respective lands
built near the river, and Julien’s brothers, Ignace and
Germain, and Herménégelde Boucher, not in virtue of
any title whatever, but by the mere permission of
Julien, were allowed to use the road on his land for the
purpose of thereby reaching the rear of their respective
lands. The reason for this permission being granted by
Julien, apart from relationship and a neighbourly dis-
position, appears to have been that, at about the distance
of five or six arpents from the river, the lands rose to a
considerable height forming a ridge which crossed all
the lands, and that upon the lands of Julien alone had a
road as yet been made to ascend that height, and it was
argued upon behalf of the defendant that it was so made
in consequence of the height being of much greater
difficulty to ascend upon any of the lots than upon
that of Julien, but the evidence does not support that
contention. (n the contrary there does not appear to
have been any greater difficulty attending the making
of a road to ascend the height on the land now owned
by the defendant than there was on the land now
occupied by the plaintiff. The question is only one of
cost, which one of the plaintiff’'s witnesses, and one
witness also of the defendant, places it at about $50,
while another of defendant’s witnesses places it at
about twice that amount; but what the cost would
really be, or what the motive of Julien was in giving
such permission for the use of a road on his land, are
matters of no importance, for it is not alleged or pre-
tended on behalf of the defendant that his auteurs
had any right whatever to use the road in question
otherwise than by the favour and mere permission of
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Julien Riou (who was grandfather of the plain-
tiff), prior to the execution of a deed of the 10th May,
1831, in virtue of which the defendant now asserts
title to the servitude on plaintiff’s land, now claimed
by him ; and the simple question. therefore before us,
is as to the construction of that deed.

It will be convenient, however, to state here that at’
the distance of about eighteen arpents south of the old
road there was a great mountain which crossed all the
lands west of the land of Martial Riou, and extended
over the line between the lands of Ignace and Martial
into the land of Martial where it abruptly terminated.
It was impossible to cross this mountain for farm pur-
poses from the lands on its north side to the lands on
its south side, so that the parties owning land on the
north side could not cultivate the lands on the south
side although their lots extended over the mountain
to the distance of twenty arpents from the foot of the
mountain on its south side. South also of the new
road which was opened in 1850, there extended “wuxn
petit rocher,” across the lands of Ignace and Germain
which terminated abruptly on the lands of their
brother Julien, just across the line between the lands
of Germain and Julien. :

Now, upon the 10th of May, 1831, by deed of that
date, Martial Riou conveyed a strip of his land to
Ignace, Germain and Julien Riou, and Heménégelde
Boucher, their heirs and assigns, purchased by them
for a road round the mountain from the line separating
the land of Ignace from the land of Martial on the
north side to the same line continued on the south
side of the mountain, This deed contained a clause
that :

It has been expressly agreed between the purchasers that they shall

furnish respectively roads upon their respective lands to go and come
by the said above purchased road for the cultivation of their lands
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and that they will maintain these roads and make all necessary fernces
and gates at the common expense of themselves, their heirs and
assigns forever.

Now hereit is observed that no particular locality or
line for the roads upon the respective farms of the pur-
chasers for the purpose of giving access to the road pur-
chased from Martialisspecified orindicated. The defend-
ant however contends that this clause in the deed consti-
tuted a grant of a servitude imposed upon the land of
Julien in favour ofthe lands of Ignace and Germain Riou
and Herménégelde Boucher respectively, giving to them
respectively and to their-respective heirs and assigns
forever, owners and occupiers of said lands, a right to
pass and repass on foot and with carriages, &c., over
the farm road so as aforesaid being on the land of
Julien from the old public road in front on the bank
of the river to and from all parts of their respective
lands. This contention is not rested upon any express
provision in the deed to that effect, but simply upon
this, that as all the purchasers of the strip of land from
Martial were living in 1831, when the deed was exe-
cuted, on their lands abutting on the old public road in
front, on the bank of the river, it must be assumed to
have been intended that each should have access from
his dwelling-house in front to all parts of his land
above the height near the front for the culture of all
his land, as well that lying north as that lying south
of the mountain, and that it was but reasonable to
hold that the road on Julien’s place which all had
been in the habit of using before the execution of the
deed of May, 1881, should be continued to be used as
formerly and should be the road to bé furnished by

59

Julien under the terms of the deed ; but granting such .

an expectation to have been entertained, as there is
not a word in the deed having any reference whatever
to such previous user the use of the road after the exe-
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cution of the deed if continued must be attributed to
the same origin as before, namely, the mere favour and
permission of Julien and not to any other authority
whatever, much less to a title sufficient to create a
servitude within art. 549 C. C.

If this contention were well founded the servitude
would still continue even though the respective pur-
chasers of the road on Martial’s land, or any of them, or
their or any of their heirs or assigns, should sell to
other parties the portions of their respective farms
which lie south of the mountain; such a construction
is in direct opposition to the express terms of the agree-
ment in the deed which is relied upon as creating the
servitude, for all that the agreement provides for is
that each of the purchasers of the road from Martial
shall have free access to such road from their respective
farms across the-intervening lands. This appears to
me to be the plain natural construction of the language
used. No place is stated in the deed where any of the
purchasers shall enter on'the land of his adjoining
neighbour for the purpose of obtaining access to the

purchased road round the mountain, but the natural

construction of the deed is that each should enter from
his own farm on to the road to be given on the land of
his neighbour lying in the direction of the purchased
road, not, as is contended by the defendant, that the
purchasers of the road from Martial (whose lands lie
east and west of Julien's land) and their respective
heirs and assigns forever should have a common right
of passing and repassing from the front of their re-
spective farms, on to the old public road, on the river’s
bank, and to travel along such road, some more, some
less than a quarter of a mile until they should reach
the point where Julien’s farm road entered wpon such
old public road and then travel up Julien’s farm road
to the point where he should enter upon Germain’s
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land on the way to the purchased road. There is no
suggestion offered in the deed, or outside of it *- "~

why such a servitude should be imposed upon Julien’s
land without any consideration given to him therefor,
a servitude liable to be increased in the event of any
of the parties to the deed, their heirs or assigns, divid-
ing their respective farms, as has already been done in
respect of Grermain’s farm, the west half of which is
now owned by the defendant, and east half by one
Prudent Belanger. The deed suggests no reason why
each party should not enter from his own farm directly
on to the roadway across his farm to be given by him
under the provisions of the deed of May, 1831, to pro-
vide access for his adjoining neighbour to the west
reaching the purchased road. The deed does not
suggest any difficulty necessitating a different pro-
vision, nor in point of fact does there appear to have
been any other than that attending the providing of a
small sum of money which would be necessary in
each case. There is nothing contained in the deed,
nor has any reason been offered outside of it, which
would justify the imposition of such a servitude upon
Julien’s land for the purpose of relieving the other
parties to the deed from making farm roads through
their own farms for the purpose of reaching the road
across their farms to be given by them respectively
under the deed of May, 1831, for the convenience of
their next adjoining neighbour.

The plaintiff, however, appears to have always acted
in the same liberal and neighbourly spirit as governed
the acts of his awfeurs in the old times, before the
- execution of the deed of May, 1831, by giving permis-
sion to his neighbours to use his farm road, and the
defendant might still have enjoyed that privilege but
for the abuse of it in which, in the estimation of the
plaintiff, he has indulged in recent years. What the
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plaintiff is insisting upon now merely is that there is
nothing in the deed of May, 1831, which would justify
the construction that it converted a user which had
previously been enjoyed as a mere favour by the per-
mission of plaintiff’s auteurs into a servitude imposed
upon the plaintiff’s land forever.

The new, road opened in 1850 crossed the plaintiff's
farm road near the place where the “ petit rocher ” ter-
minates on the plaintiff°’s land just across the line
which separates the land of the defendant from that of
the plaintiff. Upon the road having been opened in
1850 the parties formerly resid‘ing near the river
removed to the new road where they now reside,
having built houses for themselves on the new road.
The defendant’s house is situate on the north side of
the road and his farm buildings on the south side on
the west half of the land formerly owned by Germain
Riou. One Prudent Belanger resides on the east half
of the same lot, upon which he has constructed a way
for himself across the “petit rocher® to the road across
the lot furnished for access by the plaintiff and the
owner of Herménégelde Boucher’s land to the pur-
chased road. There is nothing to prevent the defend-
ant making a similar roadway for himself upon his
half of the Grermain lot, but nevertheless the plaintiff’s
auteurs and he himself ever since 1850 have kept ana
maintainéd, on the land now the plaintifi’s, a road
leading from the public road of 1850 round the “ petit
rocher” to the road across the defendant’s land on the
south side of the “petit rocher,” leading to the pur-
chased road round the mountain; by this route the
defendant has had and still has access to and from the
road round the mountain, and this, as the plaintiff
insists, affords complete compliance with all that under
the agreement in the deed of 1831 he can be required
to give even if the deed can be construed as relieving
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the defendant from making on his own land commu-
nication with the road made across his land for giving
access from the plaintiff’s land to the purchased road;
but as the present action relates only to the plaintiff’s
farm road, extending from the public road of 1850 in a
northerly direction, wholly away from the purchased
road, all that it is’ necessary to say is that as to this
road the defendant has not by the deed of 1831 or
otherwise acquired any servitude over the plaintiff’s
land and the judgment of the Court of Queen’s Bench
in appeal should therefore be affirmed and this appeal
therefrom dismissed with costs.

SEpawick and KiNe JJ. concurred.

G1ROUARD J.—Le plan suivant explique la situation
des lieux et sert considérablement a I'intelligence du
litige entre les parties : (Voir croguis, page 64.)

Le demandeur, Julien Riou, nie au défendeur, Charles
Riou, tout droit de passage entre le vieux chemin et
le chemin public actmel. Le but du contrat de 1881
était d’assurer aux propriétaires qui y sont dénommés
un acces a la partie de leurs terres qui se trouvait en
arriere de la. montagne an sud. Pour Déviter, ils
achétent un chemin de Martial Riou et puisil con-
viennent : , )

Il a été expressément convenu entre les acquéreurs qu’ils se fourni-
ront respectivement des chemins sur leurs terres respectives pour
aller et venir par le dit chemin ci-dessus vendu pour ‘la culture de
leurs terres et qu’ils entretiendront ces chemins et feront toutes les

cldtures et barriéres nécessaires A frais communs entr’eux ainsi que
leurs hoirs et ayants cause & perpétuité.

Cette convention est claire, et il n'est pas nécessaire
d’examiner la conduite des parties pour en déterminer
la portée; le faire serait contredire, l'acte authen-
tique. Orcette convention n’établit pas une servitude
d’un chemin sur toutes les terres qui y sont indiquées
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en faveur de toutes les parties intéressées “ pour la cul- 1897
ture de leurs terres”” Ces chemins n’existent que Riou
“pour aller et venir au chemin ci-dessus vendu,” RI':;U.
c’est-a-dire, le chemin de Martial Riou. La convention  —
. . Girouard J.
ne permet pas, par exemple, a Charles Riou de monter =~ ___
sur la terre de Julien Riou pour se rendre au chemin

acheté de Martial Riou; elle 'autorise simplement 3

passer sur la terre de P. Bélanger et de Benjamin Riou,

en montant sur sa propre terre jusqu’a ce qu’il arrive

au chemin de la Montagne, qui n'existe chez lui que

pour son utilité et celle de T. Belanger et Julien Riou.

Ce dernier ne lui conteste pas néanmoins le droit de
passage au sud du chemin public actmel. Ce n’est
qu'entre le vieux chemin et le chemin actuel au sud,

quil Iui nie cette servitude. Méme lorsque Charles

Riou et ses voisins avaient leurs résidences sur le

vieux chemin, ils n’avaient pas le droit d’user de la

terre de Julien Riou comme ils le faisaient & titre de

pure tolérance et bon voisinage de la part de Julien

Riou et de ses auteurs, auquel il peut mettre fin quand

il lui plait. A plus forte raison, doit-il en &tre ainsi,

depuis qu'ils ont transporté leurs batisses et leurs
résidences sur le chemin nouveau, prés de P'Inter-
colonial. On ne peut pas certainement prétendre que

quand Charles Riou se dirige vers I'ancien chemin,

c'est “pour aller et venir par le dit chemin ci-dessus
vendu,” c'est-a-dire, le chemin de la  Montagne.
L’appel est renvoyé avec dépens.

Appeal dismissed with costs.
Solicitor for the appellant: P. A. Choquette.
Solicitor for the respondent: 8. C. Riow.
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ALFRED DELORME (DEFENDANT).......APPELLANT;
AND .
GUILLAUME CUSSON (PLAINTIFF)...... RESPONDENT.

ON APPEAL FROM THE COURT OF QUEEN’S BENCH FOR
LOWER CANADA (APPEAL SIDE).

Appeal—Jurisdiction—Title to land—Petitory action—Encroachment—
Constructions under mistake of title—Good fasth—Common ervor—
Demolition of works—Right of accession—Indemnity—Res Julicata
—Arts. 412, 413, 429 ¢ seq., 1047, 1241 C. C.

An action to revendicate a strip of land upon which an encroachment
was admitted to have taken place by the erection of a building
extending beyond the boundary line, and for the demolition and
removal of the walls and the eviction of the defendant, involves
questions relating to a title to land, independently of the con-
troversy as to bare ownership, and is appealable to the Supreme
Court of Canada under the provisions of the Supreme and Ex-
chequer Courts Act. '

‘Where, as the result of a mutual error respecting the division line, a
proprietor had in good faith and with the knowledge and consent
of the owner of the adjoining lot, erected valuable buildings upon
his own property and it afterwards appeared that his walls
encroached slightly upon his neighbour’s land, he cannot be com-
pelled to demolish the walls which extend beyond the true boun-
dary or be evicted from the strip of land they occupy, but
should be allowed to retain it upon payment of reasonable
indemnity.

In an action for revendication under the circumstances above
mentioned, the judgment previously rendered in an action en bor-
nage between the same parties cannot be set up as res judicate
against.the defendant’s claim to be allowed to retain the ground
encroached upon by paying reasonable indemnity, as the objects
and causes of the two actions were different.

An owner of land need not have the division lines between his pro-
perty and contiguous lots of land established by regular bornage

*PRESENT :—Tascherean, Gwynne, Sedgewick, King and Girouard
JJ.
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before commencing to build thereon when thereis an existing
line of separation which has been recognized as the boundary.

APPEAL from the judgment of the Court of Queen’s
Bench for Lower Canada (appeal side) (1), reversing
the judgment of the Superior Court, District of
Montreal (2), which dismissed the plaintiff’s action
with costs. ;

A statement of the facts and questions at issue in
this case will be found in the judgment of His Lord-
ship Mr. Justice Girouard now reported. At the
hearing of the appeal a motion was made on behalf of
the respondent to quash the appeal on the ground that
the action was merely possessory in its nature and did
not involve any question as to title to lands so as
to bring it within the appellate jurisdiction of the

Supreme Court of Canada. Judgment on the motion

was reserved and counsel were directed to proceed
with the argument on the merits.

Gegffrion Q.C. for the appellant. The whole ques-
tion is whether or not the appellant is a trespasser, or
whether or not, atter having erected his building on the
present site with the consent of his neighbour, he can
be ordered to demolish the walls when the common
error is discovered. The building was erected with
the consent of the proprietor (8), and two fins de non
recevoir (estoppel) can be opposed by the trespasser
who was in good faith; if the proprietor gave his
consent knowingly, he has no action so long as
the building exists; if he consented by error, the
encroacher is bound to indemnify his losing neigh-
bour to-the extent of the value of the land en-
croached upon and of the depreciation of the re-
maining property. The neighbour cannot ask for the

(1) Q. R. 6 Q. B. 202. (2) Q. R. 10 S. C. 329.
» (3) [Compare Liggins v. Inge] 7 Bing. 682,
57 ‘
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removal of the walls when he discovers his error, but
only for the indemnity. The builder cannot be
punished for imprudence, for he had the consent of
his neighbour; the latter was equally imprudent when
he gave his consent; the builder is negligent, only when
he builds on a line selected and determined by him-
self alone, and without consulting his neighbour.

See in support the above contentions: 9 Demo-
lombe, no. 691 ter et seq.; 38 Dal. Rep. Jur. “Pro-
priété,” no. 452; Grandbarbe de Rigouléne v. Phalip-
pont (1); Baudry-Lacantinerie, Des Biens, nos. 872,
8'77; Carr v. London and North-Western Ry. Co. (2) at
page '149; Sheridan v. Barrett (8); Somersetshire Coal
Canal Co. v. Harcourt (4). -

- The argument as to res judicata has nothing to sup-
port it, for the two actions seek different ends and
involve different questions. The bornage was neces-
sary in the first place to ascertain whether error actually
existed as to the boundary, or if the acknowledged
line formed by fences, shedsand so forth was correct as
formerly supposed; Martin v. Jones (5). The error
being ascertained the defendant is now entitled to set
up all pleas and exceptions for the defence of his rights
placed for the first time in jeopardy. Grassett v. Carter
(6) applies inversely here; the defendant is not
estopped but was kept in error and deceived by the
plaintiff’s conduct. Compare remarks of Tascherean
J. at page 845, in Joyce v. Hart (7).

» As to the question of jurisdiction, the action seeks
to destroy a servitude or a modified title to real pro-
perty, and questions the defendant’s right to the
accession of the land on which he was permitted to
build his wall in good faith, whilst he was in undis-

(1) Dal. 1891-1-182. (4) 2 DeG. & J. 596.
(2) 23 W. R. 747. (6) 15 L. C. Jur. 6.
(3) 4 L. R. Ir. 223. (6) 10 Can. S. C. R. 105.

(7) 1 Can. 8. C. R. 321.
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puted possession (1). The land thus used became the
property of the builder of the wall subject to payment
of reasonable indemnity (2). The buildings of which
the demolition is sought are themselves immoveable
property and they and the land are incorporated
together (8). This controversy consequently involves
a title to real estate.

Fortin for the respondent. There is no issue in this
case affecting the title to the land. The defendant
admits our title and the action involves only the right
of possession and the demolition of the works con-
structed ; Wineberg v. Hampson (4) ; The Emerald Phos-
phate Co.v. The Anglo-Continental Guano Works (5).
The appellant has proved no title and is merely a tres-
passer. There is no right of eminent domain vested in
private individuals (6). It would be against all prin-
ciples of the law of ownership to allow the respondent
to retain this property upon payment merely of its
proportionate value.

It is true that he commenced to build in good faith
and believed at that time that the buildings were on
the division line, but the evidence does not show that
he accepted such line as the division line. It was
incumbent upon him to ascertain the true division
line before commencing to build. Moreover, if the
appellant had acquired any rights to the property he
should have urged them in the action en bormage,
before the homologation of the report of the land sur-
veyor and the judgment in that case is now res
Judicata and bars his claims.

In the judgment of the trial court the learned judge
considered the extent of land as being insignificant
and applied the maxim “de minimis non curat lex.”

(1) Arts. 417, 1047 C. C. (4) 19 Can. S. C. R. 369.
(2) Arts. 435,436 C. C. (5) 21 Can. S. C. R. 422,
(3) Art. 413 C. C. () Art. 407 C. C.
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Seventeen inches of land in a city may have a great
value. The learned judge reached that conclusion by
taking into consideration the nine inches of land that
each neighbour is bound to furnish for the construc-
tion of a common wall. But the wall in question is
not a common wall, and consequently the respondent
was not bound to furnish one inch of his land. In
addition to the authorities cited in the judgment
appealed from we add the following :— Hellot v. Leclerc-
Morlet (1); Oursel v. Delaroche (2) ; Joyce v. Hart (8) ;
Kough v. Nolin (4).

TASCHEREAU J.—J’ai éprouvé beaucoup de difficulté
a en venir & une conclusion dauns cette cause, et je suis
encore loin d’étre siir que l'appelant doive réussir.
11 me serait inutile cependant de retarder le jugement,
ou d’entrer un dissentiment. Je concours, dubitante.

The judgment of the court was delivered by :

G1roUARD J.—L’appelant et I'intimé sont proprié-
taires d'emplacements contigiis, situés sur la rue Visi-
tation de la cité de Montréal, qui, jusqu’a I’année 1890,
étaient la propriété de M. St.-Jean, leur auteur com-
mun. L'intimé acquit le premier et avait sa résidence,
le siége de ses affaires et un clos de bois sur son lot;
Pappelant n’avait quun locataire dans une vieille
maison sur le sien. En juin 1894, il ouvrit une rue
sur son terrain, qu'il appela 'avenue Delorme, et se
décida & démolir les anciens batiments et & batir un
pité de logements en briques, plagant I'arriére-mur le
long de la ligne séparative. Il s’agit de savoir sile
propriétaire qui, en batissant, empiéte de bonne foi sur
le fonds de son voisin, au su et au vu de ce dernier,
sans protestation de sa part, et méme avec son consen-

(1) S. V. 1822.24, 1, 234. (3) 1 Can. 8. C. R. 321
(2) S. V. 41, 1, 836. (4) Q. R. 5 Q. B. 206.



VOL. XXVIIL.] SUPREME COURT OF CANADA.

tement, mais par suite d'une erreur commune sur la

véritable ligne de division, peut étre forcé & démolir et Drroru=

enlever ses constructions. Il faut bien remarquer que
le consentement du voisin n’est pas seulement tacite
comme résultant de sa présence sur les lieux et de son
défaut de protestation, lorsque les constructions ont été
commencées et faites, mais il est formel et exprés a
raison des dires et gestes des parties. L’architecte
Simard rédigea méme un écrit de leur entente qu’il
leur proposa de signer, mais I'intimé et 'appelant ont
tous deux répondu que cette formalite n’était pas
nécessaire, “vu que la ligne était 1a.” Il existait en
effet une vieille ligne—consistant en une cléture et
une vieille boutique—qui fut acceptée par les parties
an moins pour les fins de 1’érection des constructions
de I'appelant comme la véritable ligne de division—
lintimé aidant méme a l'enlever bien que sur son ter-
rain (ainsi qu'il 'apprit plus tard), pour faire place aux
nouvelles constructions. C'est dans cette vieille ligne
qu’elles ont été élevées apparemment sur le errain de
lappelant et sans mitoyenneté.

Ce n’est qu’en juillet 1894, aprés que les logements
furent presque parachevésal’extérieur(lemur debriques
le long delaligne de division 1’était certainement), que
I'intimé découvrit qu'il était dans I'erreur d’au moins
dix pouces; il ne demanda pas alors & 'appelant de
démolir ses constructions; jusqu'ici, il avait été avec
lui dans les meilleurs rapports de voisinage ; il se con-
tenta de lui communiquer sa découverte sans protester.
L’appelant lui proposa de I'indemniser en lui donnant
cing pouces de terrain sur la devanture de son empla-
cement, sur lesquels ils n’avait pas bati, formant trois
cents quinze pieds de terre valant environ 70 centins
le pied, ou en tout $220 ; en réalité c’était huit pouces
de large sur soixante-trois pieds que l'appelant avait
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laissés. L’intimé accueillit 1a proposition de ’appelant
comme suit :

R. Je n’ai rien dit la-dessus. J’ai- dit : si vous faites toutes les
réparations que vous devez faire, on verra cela. Il devait faire son
pignon de maison sur le mien et la cheminée & la hauteur de la loi et
me laisser les cing pouces. Mais aprés avoir bati la maison en avant,
il n’a rien fait, Alors je lui ai dit : donnez-moi mon terrain.

11 parait que l'intimé aurait méme fait signifier un
protét notarié; mais & quelle date et quelle fut sa
teneur ? Impossible de le dire. Le protét n’est pas
produit. Il parait qu'il contient des admissions que
P'intimé a plus.tard désavouées. C'est ce qu’aflirme le
témoin Lacroix.

Ce n’est que I'année suivante, le 18 juin 1895, lors-
que la batisse était finie, qu’il fait constater contradic-
toirement son erreur par un arpenteur, dans une action
en bornage, sans cependant alléguer I'empiétement et
sans prendre de conclusions en éviction. Ce n’est que
du jour de T'institution de cette action que la bonne
foi du défendeur a pu cesser d’exister; art. 412 C. C.
différent du Code Napoléon, art. 550.

Le terrain de I'intimé avait été anticipé de dix-sept
pouces & sa profondeur sur une longueur en rétrécis-
sant jusqu’a rien de soixante pieds le long de la ligne
de division, formant quarante-deux pieds de terre en
superficie, valant 30 centins le pied ou en tout $12.60.
Sur le reste de la ligne, savoir, soixante-trois pieds de
long, ’appelant se trouvait avoir biti sur son terrain 3
environ huit pouces de la ligne, sur lesquels se trou-
vait la vieille maison en bois de I'intimé.

L’appelant n’a pas plaidé a ’encontre de la demande
en bornage. L’on prétend que ce bornage forme chose
jugée de la présente demande, aux termes de Particle
1241 du Code Civil. Mais les deux demandes n’ont
pas le méme objet. L’'une est en bornage et I'auntre au
pétitoire et en démolition de constructions élevées sur
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le terrain d’autrui. D’ailleurs les deux actions ‘n’ont
pas la méme cause ; 1'une est fondée sur les titres des
parties et I'autre sur leur erreur commune: et sur des
faits étrangers 4 ces titres. Si l'intimé efit voulu
établir chose jugée, il lui était facile de prendre des
conclusions en éviction. Il ne I'a pas fait, parce qu’il
n'y songeait pas encore sérieusement.

Ce n'est que prés de deux mois aprés ce bornage, que
I'intimé, par ses avocats, fit sommer l'appelant de
démolir et enlever ses constructions, conformément an
bornage; il s’y était lui-méme conformé, en reculant
volontairement sa maison. L’appelant ne fit rien;
I'intimé demandait $300 4 $400 pour le terrain empiéte.
Le 16 septembre 1895, sans offrir aucune indemnits, et
sans demander & se faire relever de son erreur, 'intimé
intenta une action pétitoire pure et simple, car il était
trop tard pour procéder au possessoire. La Cour Supé-
rieure a jugé que dans les circonstances, l'intimé
n’avait droit qu'a la valeur de son terrain et renvoya
P’action, réservant le recours en dommages. La Cour
d’Appel décida que ni la bonne foi de l'appelant, ni
I'erreur commune des parties ne le justifiait de cons-
truire sans s’assurer de la véritable ligne de division
entre les deux héritages. Il appelle de ce jugement 3
cette cour.

Le juge en chef Lacoste, qui a rendu le jugement de
la Cour d’Appel, constate que tout s’est fait a la con-
naissance de l'intimé, qui croyait réellement dans le
temps que l'appelant bétissait dans la ligne méme.
Non seulement c¢’était la croyance de l'intimé, c’était
aussi celle de I'appelant et c’est I'intimé qui nous le
dit dans son témoignage: '

Q. Et en arriére, vous étiez tous les deux sous I'impression que les
bhtiments étaient construits dans la ligne? R. Oui.

Comment concilier avec cette preuve le motif du
jugement de la Cour d’Appel que I'intimé n’avait pas
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accepté la dite ligne? La ligne fut acceptée dans le
temps, mais par erreur; elle n’était pas convention-
nelle en ce sens qu’elle liait les parties et délimitait les
deux héritages & toujours; elle ne fut acceptée que
pour les fins de ’érection des constructions nouvelles.
(’était une fausse ligne, selon les titres des parties.
Voila la source de tout le trouble.

Ajoutons que dans toute cette affaire, 'appelant,
plus ou moins ignorant de la ligne de division, paraft
s’en étre entiérement rapporté i l'intimé, qui parais-
sait familier avec les lieux, et disait en avoir méme
larpentage, du moins & ’égard du départ de la ligne a
la devanture de leurs immeubles sur la rue Visitation.

1’équité est évidemment en faveur de I'appelant.

Pothier (1), parlant de 'accession, dit que sila chose
principale est presque de nulle valeur en comparaison
du prix de la chose accessoire, c'est la ckose accessoire
qui doit lemporter, & la charge de payer la valeur de -
la chose principale. Dans la présente cause, le terrain
empiété avait une valeur insignifiante comparée a celle
des constructions élevées sur ce terrain. Pothier ne
dit pas si cette régle s’applique seulement a l'union des
choses mobiliéres; il le laisse cependant entendre,
puisque les exemples qu’il en donne sont de biens de
cette nature ; et telle est d’ailleurs I'opinion générale.
(Dalloz, Propriété, n. 898; 6 Laurent, n. 252; C. C. art.
429 et suiv.) Quant aux immeubles, le possesseur se
trouvait en face de 'article 187 de la Coutume de Paris,
reproduit aux articles 418 et suivants du Code Civil :

Qui a le sol a le dessus et le dessous, ¢'il n’y a titre an contraire.

Disons de suite que le droit Romain protégeait la
bonne foi du possesseur qui batissait sur le fonds d’aun-
trui. Il ne pouvait en é&tre/évincé sans indemnité (2).

Cette régle parait étre fondée méme sur le droit natu-
rel. Selon Grotius et Puffendorfiila bonne foi du pos-

(1) Propriété, n. 173. (2) Inst. liv. 2, tit. ler, 1. 30.
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sesseur lui tient lieu de propriété (1). Barbeyrac
ajoute en note :

Ainsi, quels que puissent é&tre les réglemens des lois civiles, je crois qu’A
ne considérer que le droit naturel, dans toute cette matiére, la bonne foi
produit le méme effet en faveur du possesseur, que la propriété réelle,
comme les jurisconsultes Romains 1'établissent eux-mémes (2).

(est 'application de ce principe que l'on trouve aux
articles 411 et 417 du Code Civil, qui déclarent que le
possesseur de bonne foi fait les fruits siens et a droit
4 la valeur de ses impenses et améliorations.

Nous croyons le jugement de la Cour d’Appel con-
traire 4 'esprit et au texte méme du Code Civil.

Un bornage régulier n’est pas requis pour qu'un
propriétaire puisse batir ; il suffit qu'une ligne sépara-
tive existe ou qu'un alignement soit donné par les deux
voisins. Voir Guyot, v° Alignement; Desgodets, p.
67; Code Perrin—Rendu, n. 83, 513 ; Bugnet, n. 75,
80-82; Vasserot, p. 128 ; Levesque v. McCready (8).

Il n’est pas question non plus que 'appelant garde
la propriété de I'intimé, “ non payant la valeur,” ainsi
que la Cour d’Appel le déclare dans un de ses considé-
rants. L’appelant offre dans son plaidoyer de payer
cette valeur.

Il ne s'agit pas encore de savoir si un propriétaire
peut étre forcé de céder sa propriété, excepté pour des
causes d'utilité publique. L’intimé n’a pas été dé-
pouillé ; il s’est dépossédé lui-méme, par erreur si I'on
veut; mais le fait n’est pas moins vrai que, sous 'effet
de cette erreur, il a laissé son voisin se mettre de bonne
foil en possession d’'une partie de son terrain et y batir.
Son consentement étant entaché d’erreur, il n'a pas
perdu son droit de propriété, mais ne doit-il pas souf-
frir le tort que cette erreur de sa part a causé? Sans
doute, il ne doit pas étre permis au voisin, méme de
bonne foi et victime d’une erreur commune, de s’enri-

(1) Puffendorf, liv. 4, ch. 13. (2) T. ler, p. 609.
(3) 21 L. C. Jur. 70.
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chir aux dépens d’autrui; il devra indemniser le pro-
priétaire en lui payant la valeur de son terrain et
méme il devra souffrir 1’éviction, si offre lui est faite
de lui payer le dommage que cette erreur lui a causé,
dommage que mous n’avons pas a définir, puisque
Pintimé ne lui fait aucune offre, et demande simple-
ment l'enlévement des travaux. Ces obligations ne
sont que la conséquence rigoureuse de l'article 1053
du Code Civil.

Elles résultent aussi de l'article 1047, qui s’applique
aux immeubles comme aux meubles. On lit 3 la page
9% des Instructions faciles sur les Conventions, aun
sujet de I’erreur de fait :

Le juge doit observer ’état ol les choses sont; sion avait déja agien
conséquence de cet acte; sila rescision faisait tort & d’autres, le juge ne
pourrait accorder. '

Domat observe que la condition de celui qui regoit
par erreur
doit &tre le méme que §'il avait été le maitre de la chose (1).

“La découverte de ’erreur commune aux deux par-

ties, dit Toullier,

ne peut avoir d’effet rétroactif, annuler ce qui a précédé, ni donner lien
contre lui & d’autre action qu’a la restitution de ce dont il s’est enrichi (2).

Marcadé:

Alors m&me que l’erreur sera constante, ’autre partie pourra toujours,
en vertu des art. 1382 et 1383 (3), se faire indemniser du tort gu’elle
éprouve (4).

Demolombe :

Le contrat sera rescindable, sauf bien entendu, I'obligation & la charge
de la partie qui aurait commis cette erreur, d’indemniser Pautre partie du
préjudice qu'elle aurait pu lui causer ; ce qui est un principe général dans
cette matiére (5).

Demolombe référe & Pothier, No 19 ; 2 Larombidre

art. 1110 ». 13. A cette endroit Larombiére remarque

que
la bonne foi doit étre indemnisée par I'erreur.
(1) Liv. 2, tit. 7, sect. 3, n. 2. (8) Art. 1053 C. C.
(2) Vol. 11, p. 120. (4) Vol. 4, p. 369.

(5) Vol. 24, n. 111.



VOL. XXVIIL] SUPREME COURT OF CANADA. ki

Dumoulin et Pothier enseignent égalemeﬁt que le 1897

- . . . . , ——~
créancier qui a regu de bonne foi, par suite d'une Dgrrorur
erreur, n'est sujet & rendre, qu'en autant qu’il n’en Cu:éon

souffrira aucun préjudice et qu'il sera remis au méme  —
état on il était avant de recevoir. C'est pourquoi, Gmff'id']'
.ajoute Pothier, la répétition n’a lieu que jusqu'a con-

currence de ce qu'il en a profité (1).

11 est douteux qu'il soit possible de trouver un seul
auteur qui enseigne que celui qui, par erreur, cause
du tort A autrui n’est pas tenu a le réparer.

On dit que I'intimé n’a pas été seul a causer ce pré-
judice; V'appelant y a aussi contribué en partageant
cette erreur. Pour cette raison, ce dernier ne pourra
garder le terrain sans indemniser le premier, qui de
son c6té ne pourra démolir ou faire démolir les cons-
tructions sans en payer la valeur. Voila la consé-
quence rigoureuse de leur erreur commune.

Sans cette erreur, I'intimé aurait été lié sans espé-
rance d’indemnité méme jusqu’'a concurrence de la
valeur de son terrain, du moins tant que les construc-
tions dureront. L’erreur rend ce consentement non
pas nul de plein droit, mais simplement ‘annﬁlable (2).
Or l'intimé ne demande pas & éire relevé de cette
erreur, qui n’est pas méme suggérée dans sa déclara-
tion. Le consentement pur et simple lui est done
opposable; mais comme l'appelant allégue cette erreur
dans sa défense et en comséquence offre de I'indem-
niser, il n’est que juste que I'intimé ait le bénéfice de
cette offre.

On cite Aubry et Rau, Dalloz et Laurent contre les
prétentions de l'appelant, mais ces commentateurs ne
supposent pas le cas de l'erreur commune des deux
propriétaires au sujet de la ligne de division: tous ne
discutent que celui de la simple bonne foi du proprié-
taire qui a anticipé sur son voisin, sans considérer la

(1) Obl. n. 256. 2) C. C., art. 1000.
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conduite de ce dernier. Les deux cas ne sont pas
identiques; ils sont cependant assimilés en droit.

Domat, liv. 8, tit. 5, 5. 8 n. 5 éd. Remy (1), nous dit que
la bonne foi d’un possesseur a cet effet, quil peut se considérer comme
étant le maitre ; et cet état qu’il a droit de prendre pour la vérité, doit lui
en tenir lieu.

Voir aussi page 206. Pothier, Propriété, n. 887, 841,
enseigne la méme chose, invoquant la maxime: Bona
Jides tantum dem possidenti prestat quantum veritas. Le
possesseur de bonne boi a donc le droit de batir et, par
conséquent, de garder son batiment, ou au moins d’en
avoir la valeur avant de déguerpir. Voila le droit
commun Francais et aussi le droit Romain et le droit
naturel, ainsi que nous l’avons vu

Les commentateurs du Code Napoléon ne sont pas
d’accord sur le point de savoir si l'article 555 s’appli-
que au cas de 'empiétement d'un propriétaire de bonre
foi, qui batit 4 I'insu de son voisin. Il n’a alors que
sa bonne foi et sa possession 4 invoquer. Cela suffit-il ?
Maleville, Demolombe (2), Baudry-Lacantinerie et le
Code Perrin-Rendu, n. 3962, enseignent laffirmative.
On oppose Aubry et Rau, Dalloz et Laurent.

Pour ce qui est des compilations publiées sous le nom
de Dalloz, les deux opinions y trouvent des défenseurs
une de cet éminent jurisconsulte favorable a 'appelant,
dans le Répertoire (3), et un autre de ses continuateurs,
MM. Griolet et Vergé, au Supplément (4), qui lui est
contraire. Encore ces derniers observent-ils que
le propriétaire ne pourrait exiger la démolition dans le cas of il aurait
autorisé la construction soit expressément, soit tacitement.

Laurent soutient que l'article 555

suppose qu'une construction a été faite en entier sur un fonds possédé
par un tiers détenteur....il suppose un tiers possesseur, et non un propri-
étaire qui empidte sur le terrain du voisin en construisant (5).

(1) Vol. 2, p. 132. (3) Propriété, nn. 450 et 451.
(2) Vol. 9, p. 691 ter. (4) Propriété, n. 203,
(5) Vol. 6, n. 143,
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Mais ce propriétaire n’est qu'un tiers possesseur quant
au terrain anticipé. Pourqui faire une distinction
entre la possession d'une partie du terrain et celle de
la totalité lorsque le code n’en fait pas? Ce serait bien
le cas de dire: Plus le tort est considérable, plus
protection de la loi est grande.

Maleville, vol. 2, p. 84 dit:

Celui qui a anticipé sans opposition sur le fonds d’autrui, doit en
é&tre quitte en payant la valeur du sol et les dommages-intéréts dis au
propriétaire.

Beaudry-Lacantinerie répond & Aubry et Rau:

Quelles que soient I'imprudence et la négligeuce de celui qui batit
sans faire opérer un bornage préalable, il est cependant de bonne foi,
#’il croit 8tre propriétaire jusqu’s la limite des constructions élevées
par lui (1).

I1 ajoute:

11 faut supposer que ’empittement n’a pas été commis avee le con-
sentement exprés ou tacite du voisin, ce qui supprimerait toute diffi-
culté,

Puis il renvoie au n° 872, ou il dit :

L’art. 555 statue en vue de constructions faites & I’insu du proprié-
taire du terrain. Si les constructions ont été faites 4 sa connaissance

et surtout avec son autorisation, il ne pourra pas les revendigquer
comme lui appartenant, ni forcer le constructeur & les démolir. Il

intervient, en pareil cas, entre le propriétaire du terrain et la construe-
teur un contrat sui gemeris, en vertu duquel le propriétaire du sol
autorise le constructeur & jouir des constructions pendant un certain
temps, autant qu’elles dureront. Il y a création au profit du con-
structeur d’une sorte de droit de superficie.

Si le doute est possible sous ’empire du Code Fran-
cais, il semble qu'il ne 'est guére sous celui du Code
de Québec. Les Codificateurs nous informent qu’ils
n’ont pas cru devoir adopter la rédaction défectueuse
des articles correspondants du Code Napoléon, et il
faut ajouter que la législature a cru devoir modifier
le projet du Code Canadien et s’éloigner davantage du
Code Napoléon. Ainsi le projet de 'article 555 du Code

(1) Des Biens, n, 377.
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Napoléon ne parlent que des constructions faites par un
tiers évincé. Mais larticle 417 du Code de Québec se
contente de mentionner les “améliorations,” c’est-a-
dire, “les constructions et ouvrages,” dont parle
Tarticle 416, “ faites par un possesseur avec ses maté-
riaux.” Les droits du tiers détenteur évincé sont
sauvegardés non seulement en Darticle 417, mais
aussi aux articles 418 et 419 qui ne se trouvent pas au
Code Napoléon. A lire tous ces articles de notre Code,
il est impossible d’arriver & une autre conclusion que
le possesseur de bonne foi ne peut jamais &tre forcé a
démolir et enlever ses constructions, sans indemnité.
Leur application n’est pas restreinte, non plus, & un
tiers détenteur; elle a lieu dans tous les cas de con-
structions ou travaux faits par le possesseur sur un
immeuble ou partie d’icelui, qu'il soit de bonne ou de
mauvaise foi. Dans le premier cas, le propriétaire du
fonds ne pourra les faire enlever; dans le second au
contraire, il le pourra, s’il le demande. Voila le prin-
cipe général sujet & certaines modifications dans des
cas particuliers signalés aux articles C. C. 462, 582,
729, 958, 1546 et 1640.

La solution a laquelle nous sommes arrivés est sans
précédent identique. Non pas que les tribunaux n’aient
pas eu 4 se prononcer sur des cas d’empiétements de la
part du voisin qui batit. Les exemples ne manquent
pas en France et au Canada ot ils ont été commis avec
ou sans le consentement du propriétaire du fonds;
mais je n’ai pu trouver un seul cas ot ce consentement
fut attaqué pour cause d’erreur.

Bagnage (1), cite un arrét du Parlement de Norman-
die, du 80 avril 1618, qui se prononga contre la démo-
lition dans un simple cas de bonne foi. Et il faut bien
remarquer que cet arrét n’était pas appuyé sur un texte
particulier de la Coutume de Normandie, silencieuse

(1) Vol. ler p. 108.
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sur le point comme celle de Paris. Il reposait unique-
ment sur les principes du droit Romain qui formait le

droit commun de la France. Comme dans la présente

cause, le propriétaire du fonds disait “qu’'aucun ne
peut &tre forcé & vendre ou 'a céder son héritage.” O
répondait que
quand dans la rigueur du droit étroit, il seroit tenu d’abatre, dans
Péquité qu’on devoit plutdt suivre, on ne pouvoit le condamner qu’s
Pestimation et aux intéréts du demandeur, plutdt que de démolir un
grand édifice ; ¢’étoit la véritable espéce de D’action de tigno juncto, qui
n’étoit fondée que sur cette équité, ne diruantur edificia en Iaction
Jin reg. permittitur judici, ut ubi mon poterit fines dirimere, adjudicatione
fines dirimat. 1, 2 et 3, ff. fin. reg. Ulpian, in frag. t. 19. Il fut jugé
de la sorte, ajonte Basnage.

Sous 'empire du Code Napoléon, les tribunaux ont
assez fréquemment eu 'occasion de décider des espéces
de cette nature. Le premier arrét est celui de la Cour

de Cassation du 22 avril 1828 (1), que l'intimé invoque;

mais cet arrét est appuyé sur le motif que les construc-
tions du voisin avaient été faites, nonobstant 1'oppo-
sition du propriétaire du fonds, et par conséquent de
mauvaise foi. L’arrét déclare qu'il y a lieu d’appliquer
Part. 555. §’il est applicable au cas de la mauvaise foi,
il doit I'dtre aussi & celui de la bonne foi.

Le second arrét, aussi cité par I'intimé, est celui du
26 juillet 1841 (2). Le tribunal de premiére instance
renvoya la prétention du voisin qui avait anticipé,
faute de preuve légale du consentement du proprié-
taire; mais la bonne foi du constructeur ne parait pas
avoir été plaidée, ni prise en considération. La Cour
Royale de Rouen, siégeant en appel, renversa cette
décision pour les motifs qui suivent:

Attendu que les premiers juges, dans les motifs dé leur décision, ont

constaté que, d’aprés les explications données par les parties, si le sieur
Delaroche avait, en construisant son mur, empiété de quelques centi-

métres sur le terrain du Sieur Oursel, il'y aurait été autorisé verbale-

1 % S. V. 23,1, 234. (2) S.V. 41, 1, 836.
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ment par celui-ci & titre de tolérance et de bon voisinage ; Attendu
que, dans cet état de choses, le sieur Delaroche, au méme titre de tolé-
rance, est fondé & conserver dans Dalignement actuel et jusqu’au,
moment de sa destruction, le mur qu’il a nouvellement élevéd * *;
Par ces motifs, émendant, dit 4 tort la demande formée par Oursel en
démolition du mur le long de P'allée .dont il s’agit ; décharge, & cet
égard, Delaroche des condamnations prononcées contre lui, réserve
néanmoins le sieur Oursel, lorsqu’il y aura nécessité de reconstruire le
mur en question, & exiger du sieur Delaroche la retraite du dit mur
dans son ancien alignement. '

La Cour de Cassation a renversé ce jugement, mais
uniquement parce que le consentement du proprletalre

du fonds n'était pas légalement établi :

Attendu que le tribunal de premidre instance de Bernay, qui avait
été & méme d’apprécier ces explications, ne les a pas trouvées suffi-
santes pour justifier Panticipation de Delaroche ; qu’au contraire on
lit, dans un des motifs de son jugement, que Delaroche a allégué avoir
fait Panticipation avec le consentement d’Oursel, mais qu’il n’en a pas

,justifié, et qu’il doit &tre condamné s reculer son mur,.

Cette décision, loin d’étre contraire & I'appelant, lui
est favorable. Sa preuve est compléte et personne ne
peut en attaquer la légalité, puisqu’elle résulte des
admissions de I'intimé lui-méme dans son témoignage.
Les arrétistes observent en note :

La permission donnée par un propriétaire de bétir sur sa propriété
lui 6te évidemment, & moinsg dé réserves contraires, le droit de deman-
der la suppression de ces constructions, tant qu’elles sont en bon état
et qu’elles ne menacent pas ruine; autrement cette permission, loin
d’8tre une faveur pour celui qui Pobtient, deviendrait un pidge, et
gerait la cause d’un dommage certain, alors qu’elle ne devait avoir
pour but gue son avantage.

Puis vient 'arrét du ler avril 1890 (1), qui, comme
celui de 1841, repose uniquement sur une autorisation
prétendue de la part du propriétaire du fonds.

Jugé:

Lorsqu’une construction faite sur le terrain d’autrui 1’a été au vu et

- au su du propriétaire et sans protestation de sa part, qu’il est au con-

traire démontré qu’il y a consenti, il ne peut en exiger la destruc-
tion. (rés. par la cour d’Appel.)

(1) Dal. 91, 1. 181.
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Dans ce cas, son consentement, lérsqu’il est gratuit, ne comnstitue
pas une donation, ni un abandonnement & un titre queleconque de la
propriété de la parcelle anticipée, mais une convention particuliére
qui doit produire effet, et qui empéche le propriétaire d’exiger la
démolition des constructions. (xés. par la cour d’Appel).

Qe jugement fut rendu par la Cour d’Appel de
Limoges, mais fut renversé par la Cour de Cassation,
uniquement parce qu’il avait admis la preuve testimo-
niale du consentement du propriétaire. Or ce reproche
ne peut &tre fait dans la présente cause. Les réponses
de lintimé, examiné comme témoin, font une preuve
suffisante de son consentement; i tous événements,
elles forment un commencement de preuve par écrit,
qui est complété par la preuve testimoniale.

La mé&me affaire fut portée 'année suivante devant
la Cour de Poitiers, qui le 6 mai 1891, déclara que si
le demandeur a fait la preuve légale qu’il a été aunto-
risé par le propriétaire du fonds & construire en partie
sur son terrain, il ne peut &tre condamné & démolir (1).

Les arrétistes,; Griolet et Vergé, observent en note
sur Parrét du ler avril 1890 (2).

Ces solutions paraissent sans précédent. La Cour de Cassation
toutefois a décidé que lorsque Pusufruitier d’une maison, qui est en
méme temps propriétaire de la maison voisine, fait faire, tant sur son
héritage propre que sur celui dont il a 'usufruit, des constructions an
moyen desquelles il réunit les deux batiments, et que le nu-proprié-
taire n’y forme paé opposition et méme approuve le travail, les tribu-
naux peuvent, dans ce cas, ordonner la vente des denux immeubles 8%l
est impossible de les séparer, sans nuire aux intéréts des propriétaires
(3). Ce n’est pas Ia contrevenir aux principes qui veulent que nul ne
puisse &tre contraint de céder sa propriété hors les cas exceptés par la
loi, et qu’il n’y ait lieu & licitation qu’autant que l'immeuble est
commun entre les parties. Un tel état de choses constituerait donc
une propriété qui, sans &tre commune, serait pourtant indivisée (4). V,
aussi Jur. gén. v° Propriété, nos. 450 et 451,

L’esptce ci-dessus se présentait dans des conditions différentes. II
résulte des dispositions des art. 552 et 553 C. Civ. que le propriétaire

(1) S. V. 92, 2. 108. 88.2.222.

(2) Dal. 91.1.181. (n. 1) (4) Civ. rej. 23 mars 1825 ; Jur.
(3) ;/Besa.ngon, 5 avr. 1887, D.P. Gén., v° Usufruit, no. 745.
65
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du terrain sur lequel une partie de la maison voisine a été construite
devient propriétaire de cette partie de maison en vertu du droit d’ac-
cession. Lorsque le constructeur est de bonne foi, le propriétaire du
sol ne peut en exiger la démolition, mais il a le choix ou de rembour-
ser la valeur des matériaux et du prix de la main-d’ceuvre, ou de rem-
bourser une somme égale & celle dont le fonds a augmenté de valeur
(1). Fallait-il, dans Vespéce, faire application de l’art. 555 C. Civ.? La
Cour de Limoges ne I’a pas pensé et avec raison ; la solution qu’elle a
donnée dérive d’autres principes. En effet, le constructeur dont s’oc-
cupe Part, 555 est un constructeur non autorisé, il a pu étre de bonne
ou de mauvaise foi quant & la propriété du sol, mais c’est toujours
sans autorisation qu’il a construit. Le texte laisse donc en dehors de
ses prévisions le cas ol celui qui empitte sur le fonds voisin a
exéeutd ses travaux au vu et au su du voisin (2). Il ¢’agissait, dés
lors, uniquement de rechercher quelles pouvaient étre les conséquences
juridiques de ce fait que le propriétaire avait laissé élever des cons-
tructions sur son propre terrain sans s’y opposer et méme en y
consentant, puisqu’il avait déterminé la limite de ’anticipation qu’il
autorisait. )

Un tel consentement mne saurait rester sans effet. Emportait-il
abandon 4 titre gratuit de la propriété de la fraction de terrain anti-
cipé? La cour a hésité & aller jusque-la, préocupée qu’elle était du
vice de la donation, car aucun acte notarié n’avait été dressé. A
défaut de donation de la propriété, il y avait du moins une convention
d’une nature spéciale s’expliquant par les relations de bon voisinage
entre les parties et qui (en la supposant régulidrement prouvée) devait
étre respectée. Un propriétaire peut parfaitement renoncer au droit
d’accession établi en sa faveur par les art. 552 et 553 C. Civ., et con-
férer ainsi au constructeur le droit de jouir du terrain tant que les
constructions le couvriront. C’est 14 une sorte de concession de droit
de superficie temporaire, de servitude qui gréve le fonds et dont il
sera affranchi quandle constructeur voudra rebatir ou se tronvera dans
la nécessité de le faire (3). L’antorisation donnée par le propriétaire
de la parcelle usurpée 1’empéche, en tous cas, d’exiger la suppression
des travaux, en créant contre lui une fin de non-recevoir, une véritable
exception de dol, car la régle qui domine en pareille matidre eat celle
de Vappréciation souveraine des juges du fait.

Voila ce que la doctrine et la jurisprudence francaise
enseignent et nous pouvons en conclure que celui qui

(1) C. N. 555. ' (3) Conf. Rouen, 28 févr. 1838
(2) Demolombe, Traité de la sous Civ. cass. 26 juil. 1841 ; Jur.
propriété, t. ler, no. 691 ter. gén. v° Propriété, no. 452.
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batit en anticipant sur le terrain d’auntrui, avec le con- 1897
sentement de ce dernier donné en pleine connaissance Drrorue
de cause, ne peut étre forcé a démolir; il se trouve en Cus”s'on.
effet protégé non pas précisément par I'article 555 C. N,, —
mais en vertu de 'autorisation donnée par le prdprié- Glrﬁd -
taire du fonds diment prouvée bien entendu. Cette
autorisation constitue ce que des auteurs appellent -
une renonciation au droit d’accession, d’autres un droit
de servitude, d'usufruit ou. de superficie du sol; de
laveu de tous, elle forme une convention qui doit &tre
respectée et recevoir son exécution. Cette conclusion
admise, il n’est pas difficile de décider I’espéce qui nous
occupe, savoir le cas ol le propriétaire, croyant ne rien
céder du sien, a donné son consentement par erreur.
I1 faudra invoquer les régles ordinaires du droit qui
régissent la matiére de I'erreur et que nous avons indi-
quées plus haut. L’erreur invalidera le consentement,
mais en payant I'indemnité; mais ici le demandeur
demande la démolition purement et simplement.
Remarquons bien qu’il n’est pas nécessaire que 1'au-
torisation soit expresse; il suffit qu’elle résulte des
circonstances. Les autorités que nous avons citées
sont unanimes 3 considérer que le fait que des con-
structions ont été faites, au su et vu du propriétaire du
fonds et sans protestation de sa part, constitue une
autorisation tacite; et i la liste d’arréts. mentionnés
plus haut, nous pouvons ajouter les suivants: Colmar,
19 novembre 1830 (1); Dijon, 23 janvier 1874 (2): Pau,
29 novembre 1874 (3).
Enfin, d’aprés Popinion de plusieurs commentateurs,
qui d’ordinaire font autorité, entr’autres, Maleville,
Dalloz, Demolombe, Baudry-Lacantinerie, Perrin et
Rendu, article 555 Code Napoleon s’applique et protége
1a simple bonne foi du constructeur indépendamment de

(1) S. V. 31, 2, 286. R @) Jour. du P. 74, 361.
(3) S. V.75, 2, 31.

-
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toute convention, formelle ou tacite. Nous croyon.
devoir suivre ces autorités de préférence & Laurent,.
Aubry et Rau et les continuateurs de Dalloz; elles sont
en harmonie avec la jurisprudence des tribunaux,
tandis que pas un seul arrét dans l'ancien ou le nou-
veau droit, ne peut &tre cité en faveur de l'opinion
contraire; elles sont d’ailleurs plus en accord avec le
texte de notre Code Civil, art. 417, beaucoup plus large
que celui du Code Napoléon, art. 555; et enfin elles
reposent sur des principes de justice incontestables,
qui ont recu la sanction de Domat, Pothier, Grotius et
des plus grands interprétes du droit Romain et du
droit naturel.

En Louisiane, on parait suivre les mémes régles,
Ridell v. Jackson (1).

La jurisprudence de la province de Québec est dans
le méme sens. Ainsi la Cour de Revision de Montréal
(MacKay et Torrance JJ., Mondelet J. dissident), jugea
le 30 septembre 1869 dans Martin v. Jones (2), que la
démolition des travaux ne pouvait étre demandée dans
un pareil cas. Il est vrai que 'un des considérants du
jugement fut qu’il n'y avait pas eu de bornage régu-
lier, mais la cour décida en méme temps que le con-
sentement seul donné par le voisin anticipé était une
fin de non recevoir a P'action pétitoire. Méme le juge
dissident, qui avait rendu le jugement en premiére
instance, n’avait pas ordonné la démelition pure et
simple des travaux ; il avait condamné le défendeur a
rendre le terrain anticipé ou & payer $200. En Revi-
sion, il ajoutait que cette somme pouvait étre réduite,
si elle était trop élevée. (’cst précisément la position
prise par l'appelant; il offre de payer la valeur du
terrain. : :

La décision de la Cour d’Appel, Dorion C. J., Mouk,
Tessier, Cross et Baby JJ., dans Lareau v. Dunn (8),

(1) 74 La. An. 135. ’ (2) 15 L. C. Jur. 6.
(3) 7 Legal News 218,
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rendue le 31 mai 1884 n’est pas sans a-propos. Voici
ce qu'elle déclare dans un de ses motifs .

Et considérant que lors méme que le lot que ’appelant a possédé
depuis plus de vingt ans ne serait pas celui qu’il a acquis par I'acte du
18 mars 1857, sa possession, qui a duré plus de vingt ans sans interrup-
tion & la connaissance des intimés et de leur auteur, aurait été de
bonne foi, et dans le cas d’erreur, aurait été basée sur une erreur com-
mune, et qu’s raison de sa bonne foi, et en vertu de article 412 du
Code Civil, ’appelant a fait les fruits siens, et qu’il ne pouvait &tre
condamné & payer une somme de $1,184.50, mais qu’au contraire, il
aurait le droit de répéter ses impenses et améliorations aux termes de
Varticle 417 du méme code.

Enfin nous avons lacause de Joyce et Hart (1) qui a été
décidée par cette cour le 28 juin 1877, et ot la démoli-
tion des travaux fut ordonnée; mais dans ce cas, il y
avait eu dés.l'origine des protestations formelles de la
part du voisin ; et encore I'option fut donnée au défen-
deur qui avait bati sur un mur de division mais non
mitoyen, d’en acquérir la mitoyenneté et d’éviter ainsi
la démolition ; I'on peut facilement déduire de l'opi-
nion des juges que la conclusion aurait été hien diffé-
rente, si le propriétaire efit consenti expressément ou
méme tacitement, 4 I’érection des constructions.

Strong J: When the plaintiff, by his conduct, has induced the
defendant to proceed with his works in error, or in the belief that the
plaintiff acquiesced in the prejudice caused to bis rights, I take it for
granted that an exception, analogous to an exception of fraud, might
be opposed to the action. Take, for instance, the case of the defendant
making a large expenditure in building on his own lands to the preju-
dice of an insignificant servitude of the plaintiff, the plaintiff could
not, after passively awaiting the termination of the work, in either a
possessory or petitory action, insist on the demolition of the huildings.
Again, if the defendant believed himself to be building on his own
land, whilst the plaintiff knew he was on the plaintiff’s land, it would
be conduct amounting to fraud on the part of the plaintiff silently to
permit the defendant to complete his erections and then turn round,
assert his title, and ask to have the buildings destroyed.

In the present case nothing of this kind occurred, for the protest
made by the ministry of a notary, in due form of law, gave early

(1) 1 Can. 8. C. R. 321.
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notice to the defendant that he was infringing on the plaintiff’s rights,
and put him in such a position that all he did subsequently was done
with full knowledge, and at his own risk and peril.

J. T. Taschereau J. : Je crois le jugement bon, tout en déclarant
que lo1s de la plaidoirie devant nous, mon impression était en faveur
de Pappelant, et ce qui contribuait alors 4 me faire considérer la posi-
tion des intimés sous un jour trés défavorable était le fait'(lequel ne
semblait pas nié par eux) que lestravaux dont lesintimés se plaignaient
avaient été commencés et complétement terminés par Iappelant au vu
et su des intimés et sans protestation de leur part. Je me disais et je
crois avec raison, qu’aprés avoir vu Pappelant faire les ouvrages en
question, sans objection de leur part, il y avait consentement tacite,
sinon formel de leur part & ce que Yappelant acquit ainsi la mitoyen-
neté et que la question de I'indemnité n’était que secondaire entre des
voisins et devait se régler & I’amiable ;—et dans ce cas il me semblait
remarquer une grande rigueur dans le jugement dont est appel, lequel,
condamnait ’appelant & payer des dommages pour avoir fait ce qu’il

. pouvait faire sous certaines conditions préalables, il est vrai, mais dont

les intimés me semblérent le dispenser en ne s’y opposant pas, ou en
ne protestant pas. Mais Ja lecture du dossier m’a convaincu que
P’appelant a été protesté dés le commencement des travaux faits par
Iui, et que sous le prétexte que le protdt notarié qu’il regu était rédigé
en langue francaise, il avait renvoyé ce protét aux intimés,

Un mot sur la question de juridiction de cette cour,
soulevée lors de la plaidoirie. Nous n’hésitons pas a
décider qu’il s’agit ici du titre & un terrain indépen-
damment du titre 4 la nue propriété, qui n’est pas
contesté. Mais qui a le domaine utile? C’est ce que
nous avons a décider. La défense de l'appelant va
droit au titre de l'intimé. Les batiments dont on
demande la démolition sont aussi immeubles, et il
g’agit de savoir si 'appelant en a le titre. Enfin, le
droit de les faire démolir sans indemnité, ou de retenir
I'immeuble tant qu’elle ne sera pas payée ou que les
constructions dureront, s’attaque directement au titre
du terrain.

Nous sommes donc d’avis d’infirmer le jugement de
la Cour d’Appel et de renvoyer I'action de 'intimé avec
dépens devant toutes les cours. L’appelant gardera le
terrain sur lequel les constructions ont été élevées, en
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payant P'indemnité due a l'intimé, que la Cour Supé-
rieure avait réservée, mais que nous croyons devoir de
suite fixer & la somme de $50, tant pour la valeur du
terrain anticipé que pour les dommages causés par
Pempiétement au reste de sa propriété.

Appeal allowed with costs.
Solicitors for the appellant: Geoffrion, Dorion & Allan.

Solicitors for the respondent: Fortin & Laurendeau.

YVON LEFEUNTEUM (PLAINTIFF)......APPELLANT ;
AND
CORDELIE BEAUDOIN (DEFENDANT)..RESPONDENT.

ON APPEAL FROM THE COURT OF QUEEN’S BENCH FOR
LOWER CANADA (APPEAL SIDE).

Appeal—Questions of fuct—Evidence—Afirmative testimony — Interested
witnesses—Art. 1232 C. C.—Arts. 251, 252 C. C. P.—Title to land
— Prescription—Limilation of actions—Equivocal possession—Mala
Jides—Sheriff’s deed— Nullity.

The Supreme Court of Canada will take questions of fact inte con-
sideration on appeal, and if it clearly appears thatb there has
been error in the admission or appreciation of evidence by the
courts below, their decisions may be reversed or varied. The
North British and Mercantile Insurance Company v. Tourville (25
Can. 8, C. R. 177) fullowed. -

In the estimation of the value of evidence in ordinary cases, the testi-
timony of a credible witness who swears positively to a fact
should receive credit in preference to that of one who testifies to
a negative, ,

The evidence of witnesses who are near relatives or whose interests are
closely identified with those of one of the parties, ought not to
prevail in favour of such party against the testimony of strangers
who are disinterested witnesses.

Evidence of common rumour is unsatisfactory and should not gene-
rally be admitted.

*PRESENT :—Taschereau, Gwynne, Sedgewick, King, and Gir-
ouard JJ.
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APPEAL from the judgment of the Court of Queen’s
Bench for Lower Canada (appeal side), affirming the
decision of the Superior Court, District of Bedford,
which dismissed the plaintiff’s action with costs.

A statement of the case appears in the judgment of
His Lordship Mr. Justice Girouard, now reported.

Belcourt and Beaubien for the appellant. A title
null by reason of informality cannot serve as a ground
for prescription by ten years possession. Art. 2254
C. C.; Barbotte v. Hamard (1) (Cass 8 janv. 1838) ; 86 Dal.
Rep. Jur. “ Prescription Civile,” no. 900; 2 Troplong,
Prescription, no. 900 ; 7 Toullier 718; 24 Merlin, 142.
The respondents and their predecessors in title cannot
shew good faith, for they have been holding in bad faith
or under equivocal circumstances from which bad faith
must be presumed. 36 Dal. Rep. Jur. “ Prescription
Civile” no. 915, 920, 921; Anon (Cass. Rennes, 18
Juin,1821) ; 2 Troplong, nos. 20, 926, 987 ; 21 Duranton,
no. 586. Error in law cannot serve as an excuse.

The court below has failed to give proper weight to
the evidence, and has erred in accepting the testimony
of interested witnesses, some of whom even were war-
rantors of the title in dispute. The court below has
failed in the proper appreciation of the affirmative
testimony on behalf of the plaintiff in contradiction of
bare denials of the facts by the defendant’s witnesses.
This court can reconsider the evidence with the fullest
propriety as it was all taken by depositions at enguéte
and not in the presence of the trial judge.

As there could be no good faith in the respondent’s
possession, the improvements belong, without com-
pensation, to the real owner of the soil (2) and’he is also
entitled to receive the value of use and dceﬁpation,
rents, issues and profits. Under the circumstances the

(1) 31 Jour. du P. 282. (2) Art. 417 C. C.
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respondents are bound by the decision in the former
case of Lefeuntun v. Vérommeau (1), respecting the
lands in question although not made parties bécause
they purchased with knowledge of the litigation
pending, and took the risk of the sheriff’s deed being
annulled. The Supreme Court judgment in that case
relates back to the date of the institution of the action,
and is res judicala against the present respondents.
The Grand Trunk Railway Co. v. McMillan (2); art.
715 C.C. P.; Héricourt, Vente des Immeubles, 292; 1
Pigeau 778. All possible notice was given by regis-
tration ; art. 2098 C.C.

Lajoie -and Lussier for the respondent. The re-
spondent.and her awfewrs held the land for over ten
years prior to action under titles regularly issued in
proper form and properly registered ; 2 Aubry & Rau,
877 ; Pothier, Prescription, no. 57. It matters not that
the original vendor had no valid title himself. The
immediate title of the party invoking the ten years pre-
scription is the only one in issue. The fact that there
may havebeen irregularities in the proceedings leading
to the sheriff’s sale cannot be set up against defendant
to show that his own title is not valid. The posses-
sion of Paul and Hormisdas Larocque is a possession
in good faith. Good faith existed in the mind of the
purchaser that he bought from the real proprietor (3).
This is a question of fact upon which the six judges of
the courts below have been unanimous and this court
should not interfere. Grasset v Carter (4) ; Senesac v.
Vermont Central Railway Co. (5); Ryan v. Ryan (6), at
page 406 ; Schwersenski v. Vineberg (7). Good faith is

(1) 22 Can. 8. C, R. 203, - Preseription, no. 873, 874; 32

(2) 16 Can. 8. C. R. 543.  Laurent no. 359, 361.

(3) 36 Dal. Rep. Jur. “Prescrip-  (4) 10 8. C. R. 105.
tion Civile,” nos. 881, 882, 885, (5) 26 Can. 8. C. R. 641.

900 ; Vazeille, no. 487 ; Troplong, (6) 5 Can. 8. C. R. 387.
(7) 19 Can. S. C. R. 243.
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1897  presumed. The burden of the proof was on the plaintiff

Lureos- to show that the defendant and his auteur were in bad

TquM faith at the time of the purchase. (Art. 2202 C. C.)

Bravporv. Subsequent knowledge of the defendant that his

~  vendor was not the real proprietor would not con-
stitute bad faith.

Article 2253 C. C. is more complete than article 2269
of the Code Napoleon, and it has been shewn that
Hormisdas Larocque was in good faith when he
bought from Paul Larocque in 1884 and that the latter
was in good faith when he purchased from Langlois
in 1881. It is immaterial whether bad faith may have
existed at any other period. The evidence as to
notoriety of the litigation respecting the property in
question at the time of the purchase does not attach
to the respondent or her vendors any personal know-
ledge or improper dealing from which they could be
charged with bad faith. Had theysuspected a flaw in
the title they would never have purchased at the price
they paid.

Whilst in possession of the land they improved it
considerably and expended large sums of money upon
it. Their possession and even the possession of Lang-
lois and the other proprietors before him was peaceable
and uninterrupted. The appellant did not protest nor
register notice of his proceedings to have the sheriff’s
sale set aside and when Paul Larocque purchased
Langlois appeared as proprietor without any entry
whatever in the registers to show the contrary.

There is no authority for the contention that pre-
scription did not run while the proceedings en nullité
de décret were pending. Appellant should have made
the Larocques parties to his suit or taken a-special
action to interrupt prescription. He failed to do so
and there is no binding decision against the re-
gspondents. Arts. 1241, 2224, C. C.
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TASCHEREAU J.—The appellant’s factum in this cagse 1897

refers to and gives long extracts of notes of the judge Lgrun-
who gave the judgment of the Superior Court. Now, *%¥
there is no such document‘forming part of the case. I Brauporx.
need hardly say that the appellant should not 5o have raschereaud.
referred to notes that are not regularly before us. It
is very much to be regretted that by consent or acqui-
escence of counsel on both sides, we are deprived of
the opinions or reasons for judgment delivered by, the
judges in the courts below, as we have been in this
case of the reasons of the Superior Court judge. Under
rule 2 of this court, it is'the written opinions (when
any) of the judges in all the courts through which the
case has passed, that must form part of the printed
case, not only those of the court directly appealed
from, and if counsel on both sides will settle a case
without such notes we shall have to insist that the
‘affidavit required by the rule be produced in each case
The certificate of the clerk of the Court of Appeal
covers only the notes of the court appealed from.
‘Why counsel for respondent in this case allowed the
printed case to be settled or made up without notes
that supported the judgment he had obtained, is
more than I can understand.

I fully agree with my learned colleague, Mr. Justice
Girouard, and for the reasons by him glven that this
appeal should be allowed. - :

I have only one additional reason to give for our
interference upon a question of fact with the concur-
rent findings of the two courts below. It is that it
appears to me to have been lost sight of that it is a
rule of presumption that ordinarily a witness who
testifies to an affirmative is to be credited in preference
to one who testifies to a negative, magis creditur
duobus testibus affirmantibus quam mille negantibus,
because he who testifies to a negative may have for-
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gotten a thing that did happen, but it is not possible
to remember a thing that never existed.

Then, as to the various conversations upon which
an important part of the case turns, the following
sentence of the Master of Rolls in Lane v. Jackson (1),
has full application.

Ihave frequently stated that where the positive fact of a particnlar
conversation is said to have taken place bétween two persons of equal
credibility, and one states positively that it took place, and the other
as positively denies it, I believe that the words were said, and that
the person who denies their having been said has forgotten the circum-
stance. By this means, I give full credit to both parties.

In Chowdry Deby Perad v. Chowdry Dowlut Sing (2),
Mr. Baron Parke remarks:

In estimating the value of the evidence, the testimony of a person
who swears positively that a certain conversation took nlace, isof
more value than that of one who says that it did not, because the
evidence of the latter may be explained by supposing that his atten-
tion was not druwn to the conversation at the time.

GwyNNE, SEDGEWICK and Kinag JJ. also agreed
with Mr Justice Girouard.

GiroUARD J—II s’agit des effets d'un jugement
annulant un décret enregistré a ’encontre des tiers
acquéreurs subséquents aussi inscrits. Armé de ce
jugement, le véritable propriétaire se présente pour
rentrer en possession de son bien. Le possesseur lui
répond que durant les dix-sept années que dura son
procés, il a acquis I'immeuble par juste titre et qu’il en
a la possession décennale. L’appelant, qui se trouve
dans la position de ce plaideur plus malheureux que
malchanceux, commence son factum par un appel tou-
chant 3 la sympathie de cette cour. Ces appels, tolérés
dans un procés par juré, déparent un factum, d’ailleurs
bien fait, devant un tribunal d’appel. Si I'appelant a
eu tant de trouble, il faut bien qu’il prenne sa bonne

(1) 20 Beav. 535. (2) 3 Moo. Ind. App. 347.
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part de blime, n’'ayant pris aucune des procédures
conservatoires que la prudence la plus ordinaire lui
suggérait. Si la sympathie pouvait étre prise en con-
gidération, 'intimée serait peut-8tre excusable dans les
circonstances d’avoir ajouté foi a l'adage populaire,
partagé par son notaire, qu'un titre du shérif ne se
détruit pas. Ce fut 12 son malheur. Les titres du
shérif, comme tous les contrats, ne sont valides que
§'ils sont exécutés selon les lois du pays. Les parties
n’ont ici que leurs droits stricts a faire valoir. Voici
les faits.

Le 18 octobre 1866 et le 17 juin 1867, par titres nota-
1iés en bonne forme et dment enregistrés, 'appelant
acquit une terre nouvelle de soixante et sept arpents
et demi, 15 x 4%, formant les numéros 406 et 412 du
cadastre de la paroisse de Saint-Valérien de Milton, a
moitié défrichée et sans batisse. Le 17 aofit 18476, elle
fut vendue par le shérif sur I'appelant, a la poursuite
de Narcisse Bolduc, qui avait obtenu jugement contre
lui pour $483.146. Bolduc en devint l'adjudicataire pour
$55 et fit de suite enregistrer son titre.

Le 28 février 1877, appelant produit une requéte
en nullité du décret qu’il n’a fait signifier qu’a Bolduec.
Durant l'intervalle, ce dernier avait vendu & Cardinal
et Dufresne, par acte de vente passé le 23 novembre
1876, et enregistré le 26 du méme mois, et cette vente
fut suivie de plusieurs autres qui sont indiquées plus
bas.

La requéte en nullité de décret fut renvoyée le 28
juin 1889 par la Cour Supérieure 3 Montréal, ou l'action
originaire était pendante, et ce jugement fut con-
firmé par la Cour d’Appel le 18 janvier 1892. Ces
deux jugements furent infirmés par cette cour le 24
juin 1893 (1). La présente action a l'effet de rentrer
en la possession de I'immeuble—une action pétitoire—

(1) 22 Can. S. C. R. 203,

95

1897
A ' ¥
LEFEUN-
TEUM
v -
BEAUDOIN.

—

Girouard J.



96

1897

"

SUPREME COURT OF CANADA. [VOL. XXVIIL

a 6été intentée le ler aofit 1893 devant la Cour Supé-

Lereos- rieure du district de Bedford, ot se trouve situé l'im-

TEUM

meuble. La Cour Supérieure de Bedford et la cour

.
Beavnory. d’appel ont renvoyé I'action et donné gain de cause &
irounard J, U'intimée pour deux raisons. 19 Le jugement sur la

requéte en nullité de décret n’était pas chose jugée
contre le défendeur qui n’était pas dans la cause et n’y
était pas représenté; et 2°. Le défendeur était devenu
propriétaire par la possession de dix ans avec juste
titre.

Il n’est pas surprenant que durant ces dix-sept
annédes de litige, de 1876 a 1898, la propriété ait subi
plusieurs mutations. Voici la liste qu’en a faite M. le
Juge Blanchet qui a prononcé le jugement de la Cour
d’Appel, et elle est compléte :

Le 17 aofit 1876, vente par le shérif sur Pappelant. Le 23 novembre
1876, I'adjudicataire Boldue revend & Cardinal et Dufresne. Le 15
octobre 1877, Cardinal céde sa part 4 Poirier. Le 23 mars 1880, Poirier
et Dufresne retransférent leurs droits 4 Cardinal. Le 3 novembre 1880,
Cardinal vend & Philias Langlois. Le 27 aofit 1881, Langlois revend &
Paul Larocque, et le 31 octobre 1884, celui-¢i revend & Hormisdas
Larocque, son frére, représenté maintenant par sa veuve, l'intimée.
Les trois derniers actes seuls paraissent avoir été enregistrés.

Un supplément au certificat du bureau d’enregistre-
ment produit devant nous constate que la vente du 17
aoft 1876, celle du 28 novembre 1876 et celle du 8
novembre 1880, ont aussi été enregistrées.

L’appelant ne peut donc repoussér le plaidoyer de
prescription qu’en prouvant la mauvaise foi d’Hormis-
das Larocque le 31 octobre 1884, ou & tout événement
celle de Paul Larocque, son vendeur, le 27 aofit 1881.
Nous voila en présence d'une simple question de fait
décidée par deux cours: Nous avons déja jugé que
nous étions les juges des faits, et que si la preuve
démontre clairement qu’elles ont erré dans I’apprécia-
tion gu’elles en ont faite, notre devoir est de rendre le
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jugement qui aurait dd étre rendu (1). Iei la preuve
est conclusive.

Nous avons une raison particuliére d'intervenir, c’est
que la Cour d’Appel et la Cour Supérieure paraissent
avoir violé une régle fondamentale concernant la
preuve testimoniale ; ils ont attaché autant de foi aux
témoins intéressés qu'aux étrangers; et cet intérét n'est
pas seulement celui d’un parent ; il est méme plus fort
que celui de la partie ; c’est I'intérét du garant.

I1 faut encore observer que l’enquéte s’est faite hors
la présence du juge qui n’a pas en meilleure occasion
que les juges d’appel de juger la physionomie et la
crédibilité des témoins. Ce que les juges des tribunaux
inférieurs ont vu, nous pouvons le voir aussi ; mais ne
perdant pas de vu cette régle cardinale que malheun-
reusement trop souvent l'intérédt est la mesure des
témoignages comme des actions, nous sommes arrivés
4 une toute autre conclusion.

Nous ne voulons pas nous arréter un seul instant a
la preuve par la commune renommée que I'on a tenté
de faire, et qui est toujours plus ou moins vague et
dangereuse et n’est tolérée que dans des cas rares et
presque privilégiés, par exemple, ceux des mineurs
contre les tuteurs qui ont négligé de faire inventaire.
Ecartant donc une forte partie des témoignages qui
sont devant nous, et qui ne portent que sur la commune
renommeée, nous sommes d'avis que 'appelant a fait une
preuve précise, circonstanciée et compléte de la mau-
vaise foi de Paul et Hormisdas Larocque avant et au
moment méme de leurs acquisitions respectives. Nous
ne savons pas exactement comment la Cour Supérieure
a apprécié cette preuve, car les notes du savant juge
ne sont pas devant nous. Voici tout ce que M le Juge
Blanchet en dit :

(1) The North British and Mercantile Ins. Co. v. Tourville (256 Can. S.
C. R. 177).
7
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Quant aux faits particuliers que P’appelant a voulu établir afin de
prouver que l’intimée et son auteur savaient, avant leur acquisition,
qu'il réclamait la propriété en question, ils sont tous contredits de Ia
manidre la plus formelle possible ; et d’ailleurs la plupart des faits
relatés par les témoins de l’appelant sont postérienrs b l’acquisition
de Paul et Hormisdas Larocque.

“ Contredits de la maniére la plus formelle possible.”
Oui, mais par qui? Par des personnes aussi intéressées
que les parties; quelques-unes méme plus, comme les
garants de I'intimée.

(Pest d’abord Philias Langlois qui, par acte notarié
produit, s’est engagé & indemniser le défendeur des
conséquences de ce procés.

C’est aussi Paul Larocque, le vendeur avec garantie
et le rentier d’Hormisdas, le défendeur décédé durant
Iinstance et représenté par l’intimée, sa veuve et sa
légataire. L’avocat de I'intimée s’efforce de le désinté-
resser, parce qu'il est garanti par Philias Langlois qui
est solvable, dit-on. Paul Larocque et son frere Hor-
misdas avaient évidemment des doutes sur l'entiére
solvabilité de Langlois, puisqu’aprés l'institution de
la présente action, ils ont exigé de lui le transport de
trois hypothéques dont il était le créancier et qui se
montent en tout & $1,300, c’est-a-dire $300 de moins
que le prix de vente, sans parler des impenses et amé-
liorations, frais, dommages et intéréts.

Philias Langlois et Paul Larocque sont pourtant les
deux principaux témoins de 'intimée, qui contredisent
ceux de l'appelant; c’est leurs témoignages que l'in-
timée invoque, et 4 la plaidoirie orale et dans son fac-
tum, pour repousser la preuve de 'appelant, mais nous
croyons qu’ils n'ont pas plus d’autorité que le témoig-
nage des parties ellessmémes, d’autant plus qu’ils
contredisent des étrangers sans intérét.

Le Code Civil, art. 1282 dit :

Le témoignage par 'une des parties dans I’in:tance ne peut &tre
invoqué en sa faveur.
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Voir aussi I'article 261 du Code de Procédure Civile.

Puis viennent les proches des parties, les fils du
demandeur et le pére et les fréres du défendeur qui se
contredisent carrément. 8i nous avions & décider cette
cause par leurs seuls témoignages, nous serions peut-
étre disposés & ajouter foi aux témoignages des jeunes
Lefeunteum de préférence i ceux des Larocque. Leurs
réponses sont claires et franches; il n’y a aucune incer-
titnde, ni hésitation. Au contraire, les réticences et les
contradictions des Larocque démontrent que l'intérét
quils portent au succés des Larocque les domine. Mais,
1l y a dans la cause nombre de témoins étrangers et
désintéressés qui établissent hors de tout doute la mau-
vaise foi de Paul et Hormisdas au moment de leurs
acquisitions et auparavant ; et il faut bien remarquer
que leur caractére et leur réputation n’ont pas été atta-
qués; quelques-uns sont méme des amis ou parents
éloignés de la famille Larocque; et d’aprés notre
maniére de voir, il est impossible de rejeter ce qu’ils
attestent sur les seules négations des parties ou de
leurs proches. Nous mettons néanmoins de coté la
déposition d’Alfred Ménard qui paralt avoir pris fait
et cause pour l'appelant durant les différentes phases
de ce procés: nous préférons en effet nous en rapporter
entiérement aux témoignages de personnes étrangeres
et aux parties et 4 la cause.

Clément Rivet :

J’ai entendu Paul Larocque et Hormisdas ILarocque parler des
difficultés qui existaient sur la dite terre, avant qu’ils en fussent
propriétaires. ILe plus vieux des fils du demandeur était alors
présent, ainsi que les deux fréres Larocque, chez M. Arthur Malo &
Saint-Valérien, (Pétait un jour qui faisait mauvais et nous ne travail-
lions pas. Moi, j’ai dit que c’était de valeur d’enlever cette propriété
aux Yvon qui avaient été vendue et que ce n’était pas juste. Nous
causions tous ensemble, y compris les Larocque. Les deux Larocque
eux-mémes ainsi que d’autres ont dit que c’était bien de valeur et que
ce n’était pas juste d’enlever ainsi cette propriété anx Yvon.

7%
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Malo n’a pas été entendu, et il en est de méme de
Bourdeau et Aldéric Quintal que le témoin nomme en
transquestion comme étant présents a la conversation.

Thaddé Poirier, qui avait passé quelques années aux
Etats-Unis comme les Larocque :

J’ai eu connaissance de certaines difficultés judiciaires & propos de
cette propriété. J'ai entendu parler de ces difficultés il y a quinze ou
seize ans quand je suis venu dans le pays. Dans bien des circonstances,
j’ai alors causé avec le défendeur, et son frére et les autres membres
de la famille des difficultds qui existaient sur cette terre. J’étais alors
et je suis encore l’ami intime de la famille Larocque. Je rencontrais
alors les Larocque au village, chez eux et 4 différentes places. Quelques
fois j’allais chez la famille Larocque par affaire, et quelquefois en
visite, en allant voir les jeunes demoiselles,

J’ai eu connaissance de quelques transactions qui ont été faites au
sujet de la terre que réclame le demandeur. J’al eu connaissance de
la vente que Langlois a faite & Paul Larocque. (Pétait chez M. Cardinal
olt les marchés se sont faits, et ensuite chez le notaire de Grandpré &
la passation du contrat. On a alors parlé de certains difficultés existant
sur cette terre ; ce fut M. Paul Larocque qui a soulevé ces difficultés
ainsi que M. Larocque le pdre. La propriété a été vendue & bon marché,
4 canse de la crainte que le propriétaire avait de la garder. L’acheteur
a soulevé ces difficultés et aprés des ponrparlers, Paul Laroeque et son
pére ont exigé qu’une clause soit insérée dans Dacte & Veffet que M.
Langlois fut garant de tous les troubles qui pouvaient résulter du
Pprocés.

L’acte de vente contient en effet la clause de garantie
de tous troubles. Le notaire de Grandpré, qui a une
mauvaise mémoire jusqu'au point d’avoir oublié exac-
tement le nombre d’années qu’il exerce sa profession,
peut-étre & cause de son grand 4ge, car sa déposition
ne donne pas son ige, admet que Poirier aurait pt tre
présent & la passation du contrat, mais il ne s’en rap-
pelle pas. Enfin, si 'on considére la rente viageére qui
fait la considération de la vente de Paul 4 Hormisdas,
Paul achetait 4 bon marché.

Etienne Ménard :

Je connais le défendeur en cette cause et sa famille; il est mon
cousin germain.
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J’ai eu connaissance des difficultés qui existent au snjet de cette
propriété depuis longtemps. J’ai entendun parler de ces difficultés par
le public en général. J’ai entendu parler de ces difficultés par le frére
du défendeur Paul Larocque ; il y & & peu prés quinze ans de cela, chez
M. Pierre Harnois & un bes ou corvée. Les personnes présentes étaient
Paul Larocque, Jean-Baptiste Larocque et Antoine Larocque, aujour-
d’hui décédé. Il a été alors question des difficultds sur la propriété,
Tout en travaillant, il est venu P’apropos de parler de la propriété du
demandeur au sujet du procés qui existait alors entre le demandeur
et Narcisse Boldue. Paul Laroeque a dit que celui qui disait qu'ily
avait crainte d’acheter cette propriété-1a était un fou. Moi, j’ai dit que
¢’était pas prudent d’acheter cette propriété-Ia, & cause du proeds. Ila
répondu que si le marché lui allait, il achéterait, puis il n’aurait pas
peur de cela, parce que jamais Yvon pourrait gagner sa terre avec
Boldue, parce qu’il n’en avait pas les moyens—un petit jobbeur de
terre neuve comme Yvon, le demandeur, ne pouvait pas arriver avec
Boldue, parce qu’il ne pouvait pas faire assez d’argent.

Auguste Gauthier référant a Paul Larocque :

Lui-méme m’a raconté la maniére dont lui avait été introduite cette
teire ; qu’on lui avait dit qu’il v’y avait pas de soin, qu’elle avait été
vendue par le Shérif, que ga effacait toutes prétentions, et que personne
ne pouvait revenir dessus. C’était Cardinal, le défunt Cardinal, qui
lui avait dit que cette terre avait é16 vendue. J’en ai parlé, ¢ -mme ca
en différents temps, leur dizant que Lefeunteum reviendrait pour sa
terre ; qu’il était en procds et que ¢a continuerait jusqu’a ce qu'il Iait
définitivement. Ils ne eroyaient pas ¢a; ils se basaient sur le contrat
du Shérif.

Cette preuve n’a rien d’étrange. Bien au contraire.
11 est difficile de s'imaginer qu'un procés aussi important
ait passé par toutes les cours du pays sans avoir été
connu généralement des habitants de la paroisse de
Saint-Valérien, et en particulier des divers acquéreurs
de la terre qui en faisait le sujet, surtout si 'on consi-
dgre que les Lefeunteum, qui paraissent avoir la langue
bien déliée, résidaient alors dans la localité méme. La
chose est possible, mais n’est pas probable. Les déten-
teurs antérieurs aux Larocque connaissaient ce procés
et il est méme en preuve que plusieurs d’entr’eux ont
disposé de la terre pour en éviter les conséquences.
Bolduc, Cardinal et Dufresne qui ont acheté de lui
avant la production de la requéte en nullité de décret,
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1897  paraissent avoir seuls acquis de bonne foi; mais ils ont
Lrreon- Tedouté le dénouement du litige avant d’acquérir la
vauu prescription, et ils se sont empressés de vendre. Egale-

Bravowv. ment ¢’est pendant que Bolduc était possesseur que M.

———
N

Girouard J. 1& curé Coté n’aurait pas eu d’objection & acheter.
—  Quoiqu’il en soit, la mauvaise foi des Larocque, avant
et an moment de l'acquisition, est particulidrement
établie et ils doivent en subir les conséquences. L’in
timée doit rendre I'immeuble a 1'appelant et lui tenir
compte des fruits et revenus, déduction faite des impen-

ses et améliorations qui étaient toutes nécessaires.

La pratique ordinaire en pareil cas est d’ordonner
une expertise; mais eu égard aux circonstances de
cette cause qui traine devant les tribunaux depuis plus
de vingt ans, et considérant que nous avons au dossier
ample preuve pour adjuger sur cet incident, nous
croyons devoir d’abord déclarer les impenses et amé-
liorations compensées par une plus forte somme qui
représente les fruits et revenus et en sus d’accorder a
I'appelant 200 avec intérét, pour I'excédent des dits
fruits et revenus.

Sans nous prononcer sur la question de chose jugée
sonlevée par l'appelant, nous sommes d’'avis de le
déclarer propriétaire de I'immeuble qu’il revendique
et de condamner 'intimée 4 le lui rendre dans I'état
ot il se trouve, dans un délai d'un mois & compter
de la signification du jugement, et de plus a lui
payer la somme de deux cents piastres, avec intérét
sur icelle 4 compter du jour de I'institution de 'action,
a titre de fruits et revenus, en sus des impenses et
améliorations que le défendeur réclame et qui sont
déclarées compensées comme susdit, le tout avec dépens
contre I'intimée devant toutes les cours.

Appeal allowed with rosts.
Solicitor for the appellant: C. P. Beaubien.
Solicitors for the respondent: Lussier & Gendron.
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THE MANUFACTURERS LIFE IN-
SURANCE COMPANY (DEFEND-} APPELLANT; 45.°77 1.
ANT) eerernrenineens reerensentennesseaseinians *Dec. 9.
AND -
JOSEPH NAPOLEON ANCTIL

(PLAINTIFF) .veuviennreneiniiiiensniensnnenes % RESPONDENT.

ON APPEAL FROM THE COURT OF QUEEN’S BENCH FOR .
LOWER CANADA (APPEAL SIDE)..
Insurance, life — Wagering policy — Nullity — Waiver of dllegality—
Insurable interost—Estoppel—14 Geo. I11. c. 48 (Imp.)—Arts. 2474,
2480, 2590 C. C.

A condition in a policy of life insurance by which the policy is
declared to become incontestable upon any ground whatever
after the lapse of a limited period, does not make the contract
binding upon the insurer in the case of a wagering policy.

Judgment of the Court of Queen’s B\ench reversed, Sedgewick J.
dissenting. ‘

APPEAL from the judgment of the Court of Queen’s

Bench for Lower Canada (appeal side) reversing the

- judgment of the Superior Court sitting in Review at.

Quebec, and ordering judgment to be entered for the

plaintiff with costs.

The action was tried in the District of Kamouraska,
before Mr. Justice Cimon and a jury, and upon the
answers by the jury to the questions submitted both
the plaintiff and the defendant moved for judgment,
the defendants also moving alternately for a new trial,
before the Superior Court sitting in Review at Quebec,
where judgment was rendered by the majority of the
court (Cimon J. dissenting), dismissing the plaintiff’s
motion for judgment, and granting the defendants’
motion for a new trial. On appeal the Court of
Queen’s Bench reversed the Superior Court judgment

*PrusENT :—Taschereau, Gwynne, Sedgewick, King and Girouard JJ.



104 SUPREME COURT OF CANADA. [VOL. XXVIIL

1897  and ordered a judgment to be entered upon the verdict
Tae  for $2,000 in favour of the plaintiff with costs. From
Tlﬁ?ﬁgll the latter judgment the defendant appealed.

Insurance  The case is sufficiently stated in the judgments

CoMPaNY d
v, reported.

ANcTIL.

Casgrain Q.C. for the appellant. Combining the
findings of the jury with the admissions, it appears
that at the time of the application for insurance and
afterwards, the insured was without means, and
unable io pay the premiums; that he was not related
to the respondent, but only very remotely a connec-
tion of the latter’s wife; he owed the respondent
nothing at the time he made the application ; and the

. respondent had then no pecuniary or other interest in
his life ; he never had the intention of insuring his
life and paying the premiums, but executed the appli-
cation upon being assured that the respondent would
pay the premiums as agreed previously on condition
that the policy should be made payable to him. The
respondent participated in the application by entering
into a contemporaneous agreement to give Pettigrew
what he needed, provided the policy should be so
issued, and never regarded the policy otherwise than
as a speculation. The undertaking by the insured to
pay the premiums was therefore only colourable, and
devised to mask the fact that the respondent intended
to pay the premiums in return for the benefit of the
policy, and that he was the sole party interested. Com-
pare The North American Life Assurance Co. v. Craigen
(1) and remarks by Strong J. at pages 291-292.
See also Imperial Statute, 14 Geo. III, ¢. 48, Arts.
2474, 2450, 2590 C. C. and Vézina v. The New York Life
Insurance Co. (2). The facts that the insured lent
himself to the device of ostensibly insuring his life

(1) 13 Can. 8. C. R. 278. (2) 6 Can. 8. C. R. 30.
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and undertaking to pay premiums that he knew were 1897
far beyond his means and position in life, and that the Tag
company’s agent connived at the contrivance, cannot Tﬁ{;’:{?fgm
alter the essence of the policy. From its inception it %\Ygg;}ﬁ?
was a wager by the respondent on the length of v.
another person’s life. The respondent’s interest was A_IET_m
not in Pettigrew’s life, but in his death. We also
refer to Connecticut Mutual Life Insurance Co. v.
Schaefer (1); Bloomington Mutual Benefit Association
v. Blue (2) ; Crawley on Life Insurance, p. 26 ; Waine-
wright v Bland (3), Shilling v. Accidental Death In-
surance Co. (4). '

The Court of Queen’s Bench,'considered that the
effect of the clause declaring the policy to be indis-
putable, was to require proof of moral fraud, or inten-
tional concealment, contrary to the doctrine laid down
in Venner v. The Sun Life Insurance Co. (5), a case ofan
unconditional policy effected by a debtor on his life in
favour of a creditor. Here however the policy was
void ab initio ; there never was any valid existing con-
tract which could be declared indisputable and the
consent of the appellants to the insurance was fraudu-
lently obtained upon warranties subsequently proved
to be false. The case of Wheelton v. Hardisty (6), is
easily distinguished. Here the falsity of the warran-
ties goes to the very essence of the undertaking, and
makes the insurance void from the beginning. 8 Bedar-
ride, Dol et Fraude, § 1287 ; Ruben de Couder, Dict. de
Droit vo. “ Assurance sur la Vie,” nos.. 295, 805, 369,
et seq.; Crawley on Life Insurance, p. 119; Bliss,
(2ed.) § 86; Porter, (2 ed.) 146, 197; 24 Laurent,
no. 254. ' '

(1) 94TU. 8. R. 457, . (4)1TF.&F.116; 2 H. & N. 42.
(2) 120 I1L. 121. : (5) 17 Can. 8. C. R. 394.
(3) 1 Moo. & R. 481. (6) 8 E. &B. 232;5Jur. N.S. 14.
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Fitzpatrick Q.C. and Lafleur for the respondent.
The jury have found that there was no fraud or
material misrepresentation or concealment, and these

Insurance findings on matters of fact were adopted by the Court

CoOMPANY
LA
ANorIL,

of Queen’s Bench and ought not to be disturbed in a
second appellate court. Demers v. Montreal Steam
Laundry Co. (1). There is an important distinction
between false declarations innocently made and those
fraudulently made; Wheelton v. Hardisty (2); Wood
v. Dwarris (3). The answers of the insured were given
in good faith and they must consequently be favour-
ably interpreted (4), and the clause providing that the
policy shall be indisputable after a lapse of one year
must be given its fullest effect. The Court of Review
was unanimous in considering this clause as decisive,
and the jury found that whatever errors may have
been made, the answers in the application were given
in good faith without intent to deceive. The Court of
Queen’s Bench unanimously adopted the same view.
The respondent’s relations to the insured were
merely of a benevolent character and could of course
give him no interest of an insurable nature in the
life, but the insured could insure his own life (5),
and this is what he did for the benefit he might
receive in obtaining the tontine endowment or
other advantages at the end of the fifteen years, the
term of the policy, incidentally making his benefactor
a beneficiary in case he died before that time. There
is nothingillegal in this. Thejury found no fraud, and
the verdict should not be disturbed on this point either;
Metropolitan Railway Co. v. Wright (6); 2 Graham
& Waterman, New Trials, (2 ed.) 1283-7 and 1290
et seq. There was evidence to support the findings of
the jury. _
(1) 27 Can. S. C. R. 537. (4) Art. 2588 C. C.

(2) 8E.&B.232;5 Jur. N.S. 14. (5) Art. 2474 C. C. B
(3) 11 Ex. 493 ; 25 L. J. Ex.129. (6) 11 App. Cas. 152,
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The company is also estopped from pleading itsown 1897
turpitude, even if the contract be held to be a wager- Ty
ing policy and voidable on that account, for they Ti;i?ﬁgm
accepted the premiums and hold them still and ought Insuravce
not to be allowed to benefit by their own fault. The COMPANY
jury have found that the company was fully aware of Avom.
the relations existing between the insured and the Taschereaud.
respondent, and that with this knowledge they issued
the policy. The observations of Henry J., at page 45,
in Vézina v. New York Life Insurance Co. (1) are in
point, so also those of Ritchie C.J., at page 289, in The
North American Life Assurance Co. v. Craigen (2). The
true principles are laid down in The Pheniz Insurance
Co. v. McGhee (8).

TascHEREAU J.—This appeal must be allowed and
the action dismissed. I have had communication of
my brother G-wynne’s opinion, and I could not add
anything to it. I concur in every word of it. The
clause by which the company stipulated that this
policy would not be disputed after one year does not
help the respondent’s case. ‘‘ Pactis privatorum juri
publico non derogatur” (4). Private interests must
give way before public interests The stipulation
itself is contrary to law and public order. The com-
pany, appellant’s, position in this case is certainly
not a deserving one, but a defence like theirs to an
action of this nature is allowed not for the sake of
the defendant, but of the law itself. There can be
no waiver of such an objection. Coppell v. Hall (5);
2 Solon, Nullité, no. 845. * La partie qui a contracté
une obligation en fraude de la loi est recevable 4 en
demander la nullité.” Dalloz, 46, 2, 195; S. V. 65,

(1) 6 Can. S. C. R. 30. " (3) 18 Can. S. C. R. 6L.
(2) 13 Can. 8. C. R. 278, (4) Broom’s Maxims (6 ed.) 651.
(5) 7 Wall. 542.
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1,77; 67, 2, 86; 70, 1, 857; Barlow v. Kennedy (1) ;
Bédarride, Dol et Fraudé, nos. 1294, 1295. But the
action will be dismissed without costs. The appeal

Ivsurance will be allowed with costs.

CoMPANY

v.
ANcTIL,

GwYNNE J.—This is an action upon a policy of insur-

Gwynne J. ance issued by the defendants upon the life of one

Antoine Pettigrew, deceased. The plaintiff in his decla-
ration alleges that the defendants by a policy of insur-
ance by them issued upon the 12th day of May, 1894,
upon the life of Antoine Pettigrew, promised the plain-
tiff to pay him the sum of $2,000 upon his furnishing
proof of the death of the said Pettigrew. Itthen avers
the death of Pettigrew upon the 9th of October, 1895.
It then avers fulfilment of all conditions of the policy
and that the plaintiff ““ en sa qualité de bénéficiaire du
montant de la dite police d’assurance” has in accordance
with the: regulations of the company and the con-
ditions of the pol‘icy made application for the payment
of the said sum of two thousand dollars. To this
declaration the defendants pleaded eighteen pleas
with three of which only, the 11th, 14th, and 16th,
we propose to deal, the rest contain various statements
which are alleged to have been falsely and fraudulently
made in the application for the insurance. The three
pleas with which we are dealing taken together set
up but one defence, which if established is in law a
complete bar to the action, and in substance is, that
the plaintiff never has had any insurable interest in
the life of the said Antoine Pettigrew, and that the
plaintiff was the person really assured; that the con-
tract of insurance is one really by the plaintiff for his
own profit upon the life of the said Antoine Pettigrew;
and that the said policy of insurance is simply a
wagering policy obtained with a view of making an

(1) 17 L. C. Jur. 253.
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illegal speculation. Upon issue being joined on these 1897
pleas, a long list containing twenty questions, each .oy
containing several subdivisions, was directed by the Tg{{;‘;‘f‘ﬁfﬁ
court in accordance with the practice prevailing in Insurance
the province of Quebec, to be submitted to the jury. COMZ_ANY
At the trial, upon the policy sued upon being pro- ANCIIL
duced and its execution admitted, and upon its being Gw;;x:e J.
admitted. that Pettigrew died on the 9th of October,
1895, as alleged in the declaration, the defendants
entered upon the defence and commenced by calling
the plaintiff himself upon whose examination it ap-
peared beyond controversy that he had no insurable
interest in the life of Pettigrew. His account of the
steps taken in the initiation and procuration of the
policy was as follows: He said that the defendant’s
agent Michaud first spoke to him about taking a policy
on the life of Pettigrew ; that Michaud at first asked
plaintiff to take a policy on his own life which plain-
tiff refused to do; that shortly afterwards on a sub-
sequent day, Michaud told witness that he had seen
Pettigrew, and that he had said that he had no money;
that Michaud then asked the plaintiff if he would
pay for a policy on the lifé of Pettigrew to which the
plaintiff replied that he would if the policy should be
made payable to himself; that he preferred paying
premiums for another to paying premiums on his own
life ; that this was a way to manage well, *“ que c'était
un moyen d’économiser.” e again repeated that it
was the defendant’s agent Michaud who made to him
the proposition that he should insure Pettigrew. Ie
further said that he was present when at his own
house the application for the policy was prepared by
Michaud and signed by Pettigrew with a [x] cross,
the plaintiff himself having written Pettigrew’s name
to it. It was, he said, Michaud who inserted therein
the words describing the plaintiff as Pettigrew’s “ pro-

&
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tector ” if he ever should be in want. It was then
that he said that he would provide for Pettigrew if
ever he should be in want “ pourvu” to use the plain-
tiff’s own language, “ pourvu que la police serait donnée
en mon nom.”

He further said that Michaud and the plaintiff's
wife, in her maiden name, by Michaud’s direction,
signed as witnesses; that Michaud took away the
application and some few days afterwards brought
to plaintiff a policy on Pettigrew's life and made
payable to Pettigrew and his representatives which
the plaintiff refused to receive because it was not
made payable to himself. He had, he said, exacted
that if the company should wish to issue a policy
payable to himself directly he would pay the premiums,
but that otherwise he would not take it. Thereupon
the policy was returned to the company by Michaud
and another policy in place of the first, (the one now
sued upon) was sent to Michaud who delivered it to
the plaintiff, who accepted it and paid the premiums
upon it. Here it is to be observed that Michaud when

returning the first policy to the company gave the

company to understand that it was Pettigrew who
refused to take the policy in the shape in which it was,
whereas it appears that Pettigrew had no knowledge
whatever of the proceeding. Michaud in his letter
dated the 16th May, 1894, to the defendant’s agent at
Montreal says :(—

J’ai regu les trois dernitres polices envoyédes dont je vous en retourne
une pour correction, celle de M. A. Pettigrew au lieu d’tre payable
4 ses exécuteurs, administrateurs, &c. 4 vent ldguer dans sa police pour
le montant de la dite police X M. Joseph Napoloon Anctil et il vous
demande ¢'il vous plalt d’en faire faire la correction e ausss j’espére que
la compagnie voudra bien faire ce changement ; dans son application
¢’était M. Anctil qui était Pheritier béndficiére.

Michaud having been called as a witness by the
plaintiff declared himself to be limstigateur of the
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policy sued upon. He gave a somewhat different 1897
account from that given by the plaintiff as to the cir- Tgg
cumstances attending its initiation. He agreed with m%ﬁ?ﬁfﬁ
the plaintiff that he had first asked the plaintiff to INsvravce
insure his own life which the plaintiff declined, but COM,I:'AM
he says that Pettigrew was present at this conversa- ANCTIL.

tion between him and the plaintiff and that he took an Gwyane J.
interest in it and joined in it, and he then relates along ™
conversation-which he says then took place between
him and Pettigrew in relation to life insurance and the
insurance of Pettigrew’s own life. It is singular, to
say the least, (although what he says took place between
him and the dead man is not very material upon the
point in issue) that all that Michaud says took place
between him and Pettigrew in the plaintiff’s presence
should have so taken place, and that the plaintiffin
his evidence should not have said a word upon the
subject. Michaud however says that he had another
conversation a few days afterwards with Pettigrew, in
consequence of which he refurned to the plaintiff and
asked him “¢f he would not himself take Pettigrew ?”
and that plaintiff then asked, what it would cost to
insure him ¢ That Michaud told him the price, where-
upon the plaintiff said :

Submit it to him. See him and if he wishes perhaps I will take the
risk, but upon one condition, that the wolicy shall be made payable to
myself.

This is plainly the occasion upon which Michaud
in his cross-examination tells how he overcame plain-
tiff's objection to taking the risk which Michaud
was pressing him to incur. There he said that Anectil
at first refused saying that he thought it would cost
too much, whereupon Michaud told him how much it
would cost and that the plaintiffin reply said :

Voyez-vous, le pére peut vivre encore dix 4 quinze ans, et 8’il vivait
td t
dix aus, et encore quand bien méme qu'il vivrait rien que sept ans, je
y q P ]
perdrais de l'argent, ¢a c’est un coup de dés, on ne sait pas.
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It thus appears that the plaintiff knew very well
that what Michaud proposed to him was that he
should enter into a gambling speculation, which in the

Insurance plaintiff’s opinion was attended with considerable risk

COMPANY
.
ANCTIL,

Gwynne J.

of loss rather than with hope of profit. Michaud then
tells how he overcame the plaintiff's scruples. He
says that he told him that there is a condition in
the defendant’s policies which provides that after
three years, when a person has paid three years if
he wishes to give up the policy the company is obliged
to give “wume police accepltée ” and that he, Michaud,
thought that one would lose nothing, “avec wune
police acceptée” He says that to this information
and opinion given by Michaud, the plaintiff replied
by asking, * c'est inclus dans la police ¢ela?” to
which Michaud replied by showing plaintiff one
of the company's policies which he says he had
with him, and he adds that the plaintiff took cog-
nizance of it and - after examining it said “ Faites
Pexaminer et s'il consent je le ferai assurer.”” Thus it
appears that the plaintiff was satisfied that if poor
Pettigrew should unfortunately live for three years he,
the plaintiff, would be safe enough if the company
should enter into a policy with himself directly in his
own name upon Pettigrew’slife with such a condition
in it. Michaud then says that up to this time not a
word had been said about the plaintiff giving any-
thing to Pettigrew for his support, and he proceeds to
say that after the above conversation with the plaintiff
he went to Pettigrew and told him that he, Michaud,
had found a person to pay the premiums, and that it
was the plaintiff, and that he said to Pettigrew “ Je
pense qu'il payera les primes; entendez-vous avec lui.”’
This, he says, took place on the 5th or 6th of May.
Now it does not appear that Pettigrew ever had any
interview with the plaintiff in relation to the policy
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or made any arrangement with him in respect the reof. 1897
Nothing appears to have passed between them save THE
that when the application was being preparel by T%ﬁ;?fﬁ;m
Michaud in the plaintiff’s house for Pettigrew to sign, Insurance
o s . CoMpPANY

the plaintiff, apparently to give colour to the itate- 0.
ment put into the application by Michaud as Petti- Afm_n'-
grew’s answer to a question required to be answered Gwynne J.
by the person whose life was proposed to be insured ~—
that the plaintiff was Pettigrew’s “ protector.”” The
plaintiff said that he would provide for Pettigrew if
ever he should bein want provided that, as the plaintiff
says in his own language, * pourve que la police
serait donnée en mon nom.” This proviso so frequently
insisted upon by the plaintiff appears to be a very
explicit expression of the plaintiff’s determination to
have nothing to do with a policy upon Pettigrew’s
life unless the company should choose to issue to him-
self as sole beneficiary a policy to be made in his own
name on Pettigrew’s life. In fact the proviso attached
to the making of the promise and the time when it
was made seem rather to indicate that the sole object
of the making the promise was to get Pettigrew to
sign the application as prepared by Michaud for the
purpose of assisting the plaintiff in his project of pro-
curing a policy upon Pettigrew’s life to be issued to
the plaintiff in his own name.

Pettigrew’s presence at the plaintiff’s house, where
the application was prepared and signed, is thus
explained by Michaud. He says that upon the 8th of
May, as he was returning to Anctil’s house he met
Pettigrew on the street and asked him if he would
come into Anctil’s, saying to him, “on va terminer
cela.” He adds;

Alors je suis entrd.” J’avais une plume et du papier sur moi et j’ai
demandé & monsieur Anetil 8'il voulait me permettre d’écrire; il a

dit : Ecrivez tout ce que vous vondrez. Jeluiai dit que je voulais
g :
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1897  assurer le pére Peftigrew. Je lui ai dit. L’acceptes-vous %l passe.

s~ Je lui ai dit il peut &tre refusé par ’examinateur de la compagnie
' THE . . e . ,
Mangpac. 2ussi Et M. Anctila dit: Cest votre affaire, si lo compagnie acceple

TURERS LIFE payable & moi, alors je paierat les primes.
INSURANCE .
Compaxy  Then as to the policy as firstissued, he said that the

AN;’;H,, plaintiff refused to accept it when he took it to him,
Gwy';;a ;. because it was made payable to Pettigrew’s repre-
—  sentatives and not to himself, and that he told Michaud
that he might return it to the company to do as they
liked with it for that he would not accept it. There-
upon Michaud (no doubt in his admitted character of
“ instigateur”’ of the policy), wrote to the company’s
agent at Montreal (their head office being in Toronto),
the disingenuous and untrue letter of the 16th May,
1894 ; and he admits that he never spoke to Pettigrew
upon this matter, and that this transaction of the
return of the first policy by the plaintiff’s direction
and the substitution therefor of the one now sued
upon took place without the knowledge or consent of
Pettigrew. Now if Pettigrew was ever intended to
have any intérest in the policy which Michaud was
thus promoting ; if as Michaud alleges in his letter to
the company’s Montreal agent of the 16th May, 1894,
Pettigrew’s object in signing the application, which
he did sign in manner aforementioned, was that he
might bequeath a policy to be issued upon the appli-
cation to the plaintiff whom he intended to make his
“heretier beneficiare,” the policy as first sent to
Michaud was framed in the precise shape which
would have enabled Pettigrew to fulfil such intention.
He could have transferred the policy had it been
delivered to him in its original shape in his lifetime
to the plaintiff, or he could have bequeathed it to him
by will, but that, as we have seen, was not what the
plaintiff had intended. He had exzacted that the policy
should be entered into by the company directly with
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himself in his own name, and for this reason he refused
it and directed Michaud to return it to the company
to do what they liked with it for that if they did
not choose to enter into a policy with himself in
his own name he would have nothing to do with it.
‘When then Michaud brought to him the policy now
sued upon in substitution for the one he had refused,
. he accepted it as being in precise conformity with the
terms he had exacted. Itis thus established by the
terms of the policy itself which is sued upon and by
the evidence of the plaintiff himself and of his witness
Michaud that Pettigrew never had and that it never
was intended by the plaintiff that he should have any
possession of the policy, any interest in it or control
over it, and that the plaintiffis the sole person who
ever was or that the plaintiff ever intended should be
the holder theresf, or who should have any interest
therein otherwise than by title derived from himself.
Such being the undisputed facts appearing in evidence,
and it appearing also that the plaintiff had no insurable
interest in Pettigrew’s life, the law pronounces the
policy to be null and void, and under the circum-
_stances appearing in evidence no verdict whether
general or special which should be rendered by a jury
in favour of the plaintiff in respect of the issue under
consideration could ever be sustained in law. The
plaintifi’s evidence and the terms of .the policy itself,
left in point of fact nothing for a jury to entertain as
regards the issue under consideration, and the ques-
tions assigned before the trial to be submitted to the
jury on the trial became in truth inappropriate having
regard to the undisputed facts which appeared in
evidence.
There were two arguments pressed upon us to
which it is only necessary to allude briefly. TFirst,

that assuming the policy to be a wagering policy
8%

115

1897

A aa 4
TEE
MaANUFAC-
TURERS LIre
IFSURANCE
CoMPANY
.
ANorIL,

Gwynne J.



116 ' SUPREME COURT OF CANADA. [VOL. XXVIIL

1897 as entered into by the defendant with the plaintiff
Tee  who had no insurable interest in Pettigrew’s life, still
T&;ﬁ?ﬁfﬁ that as the policy was initiated and investigated by
Insurance the company’s agent who knew all the circumstances

COM; AN attending its initiation and promotion the defend-
AN_CEL- ant’s should be held to be in pari delicto and estopped
Gwynne J. from urging this defence; but as it is the law which,
T upon grounds of public policy, pronounces the policy
to be void under the circumstances the doctrine of
estoppel has no application. It certainly seems strange

that the suspicions of the company’s agent at Mon-

treal should not have been awakened when he saw

on the application the statement in answer to a
question submitted to the person whose life was
proposed to be insured that the only relationship
existing between the plaintiff and Pettigrew was

that the former was the latter’s “ protector.” Michaud’s

letter of the 16th May, 1894, seems to have been
written in terms calculated if not intended to mislead,

and perhaps it did mislead the Montreal agent, and

so the defendants can not be said to be in pari delicto,

but in no case can they be held to be bound to the
plaintiff by a contract entered into under circumstances

which the law upon grounds of public policy pro-
nounces to be null and void, and for the same reason,

to ‘a policy so made null and void the clause in the
policy that it shall be indisputable after the expira-

tion of one year can have no application. Secondly,

it was argued that by the tontine provisions of the
policy Pettigrew, if he should live for fifteen years

and the policy should be kept in force so long, would

derive substantial benefit from the policy, but this
argument ignores the following facts, namely: that
without the plaintiff’s consent that policy could not
continue in force for fifteen years: that the plaintiff

took special care that the policy should be cntered
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into with himself directly in his own name: that 1897
before consenting to accept it he satisfied himself that Tonm
he could at the expiration of three years terminate it MaNvrac-
TURERS LiFm
advantageously, under the condition in the policy in INSURANCE

that behalf, if Pettigrew should so long live: that by OM;ANY
the express terms of the tontine provisions it is the ANCTIL.
lawful holder of the policy who alone becomes entitled Gwy—n;; J.
to the benefit of those provisions; and lastly, that the ™
plaintiff himself with whom the policy was entered

into, or his personal representative in case of his death,

or some person claiming lawful title under him, could

alone be such lawful holder if the policy should be in

force at the expiration of fifteen years. :

It being then impossible that upon the facts in
evidence judgment could ever be recovered by the
plaintiff upon theissue under consideration, it remains
now to be considered how that issue, in presence of
the incontrovertable facts established in evidence,
should be dealt with. It would be unfortunate if for
any technical reason a new trial should be ordered of

- an issue the trial of which has already cost so much,
and which if tried again must, as the evidence shows,
eventuate in judgment for the defendants. The trial
having taken place upon an assignment of facts
answered by the jury, both plaintiff and defendants
moved for judgment before the Court of Review,
each claiming to be entitled thereto, and the defend-
ants moved also in the alternative for a new trial.
The Court of Review rejected plaintiff’s motion for
judgment and ordered a new trial. From this judg-
ment the plaintiff, insisting still that he was entitled to
judgment in his favour, appealed to the Court of
Queen’s Bench at Quebec. By this appeal the case
was again, we think, at large before the Court of
Queen’s Bench which court should have pronounced
the judgment which should have been pronounced by
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1897  the Qourt of Review on the original motions. That
Taz court reversed the judgment of the Court of Review
Tﬁ&’;‘;"ﬁ%} and granted the plaintiff’s motion for judgment.
Insurance From that judgment the defendants now appeal to
COMPANY this court, and we are bound to give the judgment
Axorm, which, we are of opinion, should have been given by
Gwynne J. the Court of Queen’s Bench and by the Court of
" Review upon the original motions for judgment in
that court; and for the reasons already given we are
of opinion that judgment cannot be rendered in favour

of the plaintiff.

Then as to the defendants’ motion for judgment there
are only three questions of the jury the answers to
which appear to require consideration ; the answers of
the jury to the other questions relating to the issue
under consideration are in perfect accord with the
evidence as given by the plaintiff and relied upon by
the defendants. As to these latter questions the jury
in substance say :—

1. That the policy sued upon was issued by the
defendants and that the plaintiff is the Joseph Napo-
leon Anctil mentioned in the policy :—2. That the said
policy was issued upon an application signed by Pet-
tigrew with his mark:—3. That the plaintiff wrote
the name of Pettigrew to the application :—4. That
Pettigrew’s name was written by the plaintiff with
the consent of Pettigrew :—5. That Pettigrew at the
time of setting his name to the application was a poor
man not having any means whatever:— 6. That
plaintiff paid all the premiums which were paid :—
7. That before the issuing to the plaintiff of the
policy sued upon the defendants had upon the said
application issmed a policy payable to Pettigrew or
his representatives, and that the plaintiff refused to
accept that policy and in substitution for it had exacted
the policy sued upon.



VOL. XXVTIII.] SUPREME COURT OF CANADA. 119

All these answers are in perfect accord with the con- 1897
tention of the defendants and with the evidence as  Tax
given by the plaintiff himself and on his behalf by Tﬁ;}:{gl’fgm
Michaud in support of defendants’ contention. The INsvrance

. . . CoMPANY
only questions, the answers to which require any con- v.
sideration, are the 6th, 8th and 9th in the assignment Af"_T_fI‘-
of facts prepared before the trial for submission to the Gwynne J.
jury. The first of these is a question submitted to the
jury immediately after and in close context with ques-
tions relating to the signing of the application which
elicited the answers of the jury to the effect that the
application was signed by Pettigrew with his x mark,
his name having been subscribed theretp by the plain-
tiff, and that the plaintiff’s wife had subscribed as a
witness in her maiden name, and that at the time of its
having been so signed Pettigrew was a poor man
without any means whatever. Then is put the 6th
question for the purpose plainly of eliciting the opinion
of the jury upon the question whether, from the man-
ner of procuring the signature of Pettigrew to the
application it was or was not the plaintiff who was
applying for an insurance to himself for his own
benefit upon Pettigrew’s life; the question is-—

Est-il vrai que c’est le demandeur lui-méme qui a faitfainst assurer
la vie du dit Antoine Pettigrew ?

Was it the plaintiff who ‘“ ainsi” that is, who fhus,
by this mode of getting Pettigrew’s signature to the
application who was for his own benefit proposing to
insure Pettigrew’s life ; to which the jury answer:

Non, c’est Antoine Pettigrew lui-méme qui s’est fait assurer.

The plain meaning of which answer appears to be
that it was Pettigrew himself who was applying for a
policy of insurance to be issued to himself upon his
own life. We are not concerned at present to inquire
whether that answer so relating to the time of the
application being signed by Pettigrew could be sup-
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ported upon the whole of the evidence, for it has no
relation to the policy sued upon, as plainly appears by

rurers Lire the answer of the jury to another question wherein

INSURANCE

CoMPANY
.
ANerir,

Gwynne J.

they have found as a fact, as already mentioned, that
although the defendants prepared a policy intended
to be issued to Pettigrew in pursuance of the appli-
cation and purporting to be entered into with him
and his representatives, yet upon its being brought to
the plaintiff he refused to accept it and exacted the
issuing of the policy sued upon, to himself alone, thus
in very substance adopting the evidence of the plaintiff
himself, who, when Michaud brought to him the first
policy (because it was entered into with Pettigrew and
his representatives he refused to accept it), adding in
his own language, '

J’ai exigé que si la compagnie défenderesse voulait émaner une
police payable & moi directement que je paierais les primes autrement
que je n’en voulais pas.

The jury have thus substantially found as a fact
that (whatever may have been Pettigrew’s intention
in signing the application) that intention was never
carried into effect but was frustrated by the plaintiff
insisting that a policy should be issued upon Petti-
grew’s application entered into with the plaintiff him-
self alone in his own name for his own benefit, which
was accordingly done as appeared by the policy sued
upon, and such policy must in law be held to be null
and void unless the plaintiff had an insurable interest
in Pettigrew’s life. The answers of the jury to ques-
tions 8 and 9 relate to the insurable interest which
the plaintiff had, if he had any, on Pettigrew’s life.
The 8th inquires whether there was any family
relationship existing between Pettigrew and the
plaintiff, and if yea, what relationship? To which the
jury, answer: “Yes; a remote affinity.” The 9th
question was plainly put upon the assumption that



VOL. XXVTIL] SUPREME COURT OF CANADA. 121

the policy sued updn was entered-into with the plain- 1897

tiff himself for his own benefit, upon Pettigrew’s life.  Tag
"It is: “Had the plaintiff an interest other than that Tg&’;?ﬁfﬁ

of affinity to insure for his own benefit the life of Pet- Insurancs

tigrew as he has done ?” to which the jury answer, COM;’.ANY

“Yes; as ﬁroteotor.” As to these answers it is suffi- ATL-

cient to say that they do not establish that the plaintiff Gwynne J.

had an insurable interest in the life of Pettigrew, and

the evidence plainly showed that he had not.

Upon the whole therefore we are of opinion that as

by the terms of the policy it plainly appears that it

was entered into with the plaintiff in his own name

for his own benefit, and by the plaintifi’s own evidence

that it was never intended by him that it should be

otherwise, and as it appears that the answers of the

Jury to all the questions submitted to them bearing

upon the issue under consideration are in perfect

accord with such terms of the policy and such

evidence of the plaintiff himself, and as it appears by

the evidence and the finding of the jury upon the

questions submitted to them that the plaintiff had no

insurable interest in the life of Pettigrew the law pro-

nounces the policy to bennull and void, and the appeal

must be allowed with costs in this court and the

Court of Queen’s Bench and judgment entered in the

Superior Court for the defendants. '

SEDGEWICK J.—I regretfully find myself obliged to
differ from the conclusions arrived at by the majority
of the court in this case. My opinion as to the sound-
ness of the judgment appealed from is so strong that I
feel it to be my duty to give expression to it, but
under the circumstances, very shortly.

The insurance company has set uptwo defences,
namely, (1), misrepresentation in the application for
the policy, and (2), its wagering character. ‘
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The instrument sued on contains this clause: _

After this policy has been in force one full year it will be indis-
putable on any ground whatever, provided the premiums have been
promptly paid, and the age of the insured admitted.

The death occurred after the year had expired.

This provision_has an important bearing upon both
branches of the defence, affording, as I think, in the
first branch, a conclusive answer to it.

It is of recent origin, having in principle been first
accepted by a company in England less than twenty
yearé ago, the period of attack however being there
limited to three; years, the leading companies of
Canada and the United States subsequently adopting
it. In several cases the prescriptive limit has since
been reduced to two years. The defendant company,
more public spirited, enterprising and benevolent than’
its competitors has made it one. There can belno
difference of opinion as to what was intended by it
and as to what it really means. It was intended to
preclude an insurance company upon the trial of an
action against it by the holder of a policy from setting
up after the death of the assured any defence except
non-payment of premium, age being admitted. The
defence of innocent, though inaccurate representation,
or of wilful misrepresentation or of any species:of
fraud on the part of the assured was alike included,
the object being to make a policy after a prescribed
lapse of time, the premiums being paid, an equivalent
of money; a promise to pay absolutely and at all
events.

There have been no decisions, so far as I know, in
England or Canada, except the one appealed from,
dealing with this clause, and we are at liberty to con-
sider it untrammelled by authority. Thinking as I
do that it means what it says—and it being admitted
that it means what it says—Ilet me discuss for a moment
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the only answer that is set up in respect to it. That 1897
answer is that any contract stipulating whether Trm
directly or indirectly that the question of fraud shall Ttﬁ;ﬁ?ﬁfﬁ
not be raised, is against public policy and therefore INsurRANCE

void. Take a policy like the present where this par- COM:,ANY
ticular clause has not been inserted. The statements A_}E"-
made in the application for the policy form the basis SedgewickJ.
of it. Any deviation from the most exact and scru- ~
pulous accuracy in answering the questions contained

in the application or in the medical certificate voids

the policy, no matter how long and to what amount the
premiums have been paid. A representation though
innocently made, if untrue, is as fatal as if wilfully

made, and it has often happened that policies after
having been many years in force have been defeated

upon the company showing after the death of the as-

sured that some harmless or innocent mistake had been

made. Absolute accuracy of statement is a prerequisite

to the indefeasibility of an insurance policy, other-

wise it cannot avail in the holder’s hands. A security

of this kind is therefore of a most precarious nature.

The fact that such defences had often succeeded, the
possibility that such defences might still be raised, no
matter the length of time during which the assured

had paid his premiums, was not calculated to advance

either the interests of the insurers or the insured, and
insurance companies began to feel the necessity of
removing this manifest hindrance to the development

of their business. The plan adopted was to declare

that policies three years old should be incontestable

for any cause whatever. The idea was that this was

not taking a great risk, inasmuch as no man was

likely in advance to contemplate and purpose suicide

at the expiration of so long a period as three years, nor

was he likely to live for that length of time if he had

made serious mis-statements regarding his health
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1897 which had also escaped the scrutiny of the company’s
Tae  medical officers. From their point of view the risk
T%ﬁ?ﬁfﬁ was indefinite, while the gain by making policies
InsurancE incontestable was very clear indeed. Policies for
COM:, A very large amounts were being taken out both in the
AE‘EL' United States and Canada, and the complaint was
SedgewickJ. made that in the hands of a third party they con-
stituted no certain security, as in the event of the

death of the assured the claim might be contested on

any ground, good or bad, evidence being forthcoming

to prove it. By making them incontestable after three

years, they became an absolute security at least to the

extent of their surrender value, and in the event of the
continuous payment of premiums for its full amount,
provided the company was financially sound. It was
doubtless under the influence of these considerations

that the plan of inserting in life policies this kind of
stipulation was generally adopted. Then as to the

way the assured would view it: He doubtless would

be required to pay an increased premium in considera-

tion of what was in fact an increased risk, and the
inducements operating upon his mind justifying such
increased payment would be the incontestability of

the policy after the prescribed time, and its consequent

largely increased value, whether to himself in his
lifetime, as a negotiable security for money, or in the

event of his death to his representatives, by reason ot

its payment without dispute. It does not appear to

me that any principle of public policy is violated by

the making of such a contract. I may enter into any

contract of insurance I like with an insurance com-

pany providing for the payment of a sum of money at

my death. I may say: “I will make no representa-

tions as to my age or as to the state of my health. I

do not propose to give you any information as to my
personal habits, or as to the character of my life as a
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risk, or as to whether in my view I shall live or die 1897
within a certain date. Find that out for yourself. Tz
All T propose to do is to pay you so much money while Tﬁ%ﬁ?ﬁfﬁ_
I live in consideration of your paying my estate so INSURANCE
) CompANY

much money when I die.” If a company chooses to v
enter into a contract upon those terms thereis nothing ANOTIL.
to prevent them from doing so. They can make any 3edgewickJ.
bargain they please. I may know that my life will

not be a long one; I may not as a business man upon

the terms I propose be willing to insure myself

against my own death, but I am not under any obliga-

tion (legally, at all events), to make disclosure of any

fact. They may or may not take the risk, and if they

do take it they must abide by it. Uberrima fides not

being required in this species of insurance no defence

of fraud or misrepresentation would be available, for

the reason that there was none.

Then may I not say to an insurance company: “I

- will pay you annually during my life such a sum of

money in consideration of your paying upon my death

another sum of money? In my application I have
answered certain questions you have put to me. These

answers may be true, or they may be untirue, but I

want you to fix a time beyond which you will not go

in making the inquiry. You may make it one year,

or three years, or any period you like, the shorter you

make it, the more I will pay you; but whatever the

limit is I want a certain definite time fixed so that

after that 1 may know that my life is in fact and truth
assured.” The company asks : “ Why this unusual re-

quest ?” My answer is: “ When you are called upon

to pay this policy many years may have intervened.

I will be dead, and my executors may have to sue

you. I cannot give evidence; I cannot then prove

the accuracy of the statements I have now made, but

you may then bring witnesses against me to show
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1897  that either in some material or immaterial fact I have
Trne made a mistake, or even a misstatement, and you may
Tiﬁ?ﬁfﬁbe able in my absence to convince the jury or the
Insurance court that your allegation, though false, is true. I
COM,,I,’_ANY want to be assured that such a thing is impossible.
Aﬂn' I will not take the risk of fallible memory or of incor-
Sedgewick J. rect or even perjured testimony which may be pro-
duced agdinst me when I am gone. You will be as

anxious then to escape liability as you are now to

secure my premiums, and I want you now to take

these risks.” And the insurance company assenting,

issues the policy upon these terms. How can a con-

tract of that kind possibly be against public policy ?

The company has the period specified, one, two or

three years, as the case may be, within which to make
inquiries as to fraud or any matter of defence, and

may bring their action within that period to set the

‘ policy aside. In the event of death within that period

the policy may be found void. The ordinary law

during the prescribed period as to the absolute
accuracy of the application and of the statements made

therein has full effect. But after that period it is just

as if no formal application had been made at all—no
representations true or false had been made—but as if

the policy had been issued without them. After the

lapse of the term of prescription they are all swept

out of the bargain. The policy is a fabula rasa as far

as they are concerned, the contracting parties under-
standing that thereupon it has become indisputable.

Can there be anything against public policy in such

an arrangement? Nay, rather is it not much more

against public - policy to allow a company that has

entered into such a contract, that has year after year

taken the premiums of the assured and has allowed

him to act upon the faith of it, he borrowing, and third

parties lending money upon the faith of its being
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what the company has in express terms said it was, 1897
“indisputable,” after his death to repudiate it alto- Tmm
gether by resurrecting these stipulations which had T&;ﬂg"ﬁfﬁ
fulfilled their office and become extinct—it may be INsurance

half a century before—and one, two or three years COM,I:.ANY
after the issue of the policy ? If public policy permits Af’_’-“_fl'-
this, it becomes an aider and abettor in the most SedgewickJ.
flagrant dishonesty. -

Public policy much less requires it when we con-
sider that from 1886 to the present time, as public
statistics show, the sum total of life insurance in
Canada has risen from one hundred and seventy-one
millions to three hundred and twenty-seven millions,
such rapid increase being no doubt largely brought
about by the introduction of this very stipulation, and
that wpon the strength of it hundreds of millions of
money, on this continent at least, have been loaned and
borrowed. To hold it void would be by one blow to
inflict a fatal wound upon the value of these securities
imperilling at the same time the whole insurance
interests of the continent.

An additional consideration leads me to the same
conclusion. Suppose this policy did not contain the
indisputability clause and that there had been as a
matter of fact misrepresentation on the part of the
assured. Let us suppose that one, two, or three years
after the issue of the policy the idea forced itself upon
the assured that his representatives could not recover,
and he went to the insurance company and informed
it of his fraud and suggested the payment of an
increased premium if the stipulation in regard to it
were eliminated altogether, and in consideration of
the increased premium the company agreed to keep
the policy alive; could it, under these circumstances
set up the original fraud as a defence? The present
is substantially a similar case. The company says:
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“Upon the faith of your statements being true, and
for the money you now pay us, we will insure you
for one year. If within the year you die and your

Insurance statements are untrue, we pay nothing, but if you live

CoMPANY

v.

ANCTIL.

beyond the year we will insure you until you die for
the annual premium, whether your statements are

Sedgewick J. true or not.”” Is such an agreement contrary to public

policy? I do mnot believe that in the Province of
Quebec freedom of contract is handicapped by any
such doctrine or that lifc insurance companies, or
even individuals, labour under any such obnoxious
disability, or that the value and security of an insur-
ance policy whether to the assured or to a money
lender is less in Quebec than in the other Provinces of
Canada. Another consideration influences me. Ac-
cording to the Code (article 9938) fraud is a cause of
nullity only when the party against whom it is prac-
tised would not have contracted had there been no
fraud. That is elementary and natural justice. But
this policy was issued and an increased premium
exacted upon the assumption that there was or might
be fraud on the part of the applicant. There was a
time limit within which it was stipulated that advan-
tage might be taken of the fraud, but it was also
stipulated that if death occurred beyond that limjt—
fraud or no fraud—the company would be liable.
Besides, I am not sure that had there been no misre- -
presentation —had the applicant stated that he recently
had had for the first time, an attack of appoplexy,
brought on by his intemperate habits, this company
would have refused the risk. That is équestion upon
which there is absolutely no evidence. Successful
competition, the immediate possession of preminm
money, and the new business, these and other con-
siderations relating to the chances of death within the
time limit, might one or all have influenced the com-
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pany, had accurate answers been made, and for all I 1897
know, and as far as the evidence goes, the policy Taz
might nevertheless have issued. It has not con- T%ﬁg"ﬁ;}g
clusively been proved that the alleged “ artifices” INsurance
CoMpany
came within the principle of “ dans locum contractui.” v,

I have not expressed any opinion as to whether or ANOTIL.
not the finding of the jury upon the question of mis- SedgewickJ.
representation was so unreasonable that justice re- T
quired that it should be set aside. Of course there
was nncontradicted evidence that an untrue statement
had been made, but I think there is sufficient evidence
to support the finding that it was not wilfully untrue.

Then as to the question of this being a wager policy.
With all possible respect for my brother Gwynne’s
carefully prepared judgment, I differ from him abso-
lutely in his treatment of this point. There is no dif-
ference of opinion as to what a wager policy is, or as
to the fact that courts of justice will not enforce it.
Divergence of view, however, occurs as to the appli-
cation of facts to the admitted law. I think the
evidence here conclusively proves that Pettigrew in-
sured his own life for his own benefit, obtaining from
Anctil money to pay the premium, and Anctil advanc-
ing it, induced to do so by the fact that he, being
made the beneficiary, would be comparatively secure,
as he was assured that in the event of three annual
payments a paid-up policy would be issued. Primd
Jfacie, upon the documentary evidence, Pettigrew in-
sured bis own life. It is notthe case of a man having
no interest in the life of another insuring that life for
his own benefit. If Anctil had been the original
mover in this matter, if he had gone to the insurance
agent and had instituted the negotiations which
eventually led to the execution of the contract, that
would have been important in showing that Petti-
grew was a mere tool or instrument for the purpose
9
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1897 . of carrying out his design. But the application was .
Tes made by Pettigrew after the company’s agent had
Tg‘zﬁ‘?ﬁfﬁ asked him to insure, and he had come to Anctil and
InsuranceE had his promise—based upon what consideration is
CoMPANY . . .
o. immaterial-—that he would see that the premium was
A_l‘ﬂn'- paid. The security which Anctil took for the repay-
Sedgewick J. ment of the insurance moneys was the provision, that
in case of death the policy should be paid to him, an
ordinary and common thing in case of life insurance.
There is nothing to prevent one from insuring his life,
making the policy payable in the event of death to an
absolute stranger, as is common in many places mak-
ing it payable to a university or a public charitable
institution. The fact that Anctil was named the bene-
ficiary is in itself of no consequence in determining
the character of the policy. It is not in my view
arguable that the contract was in the present case, as
a matter of law, between Anctil and the company.
The contracting parties were Pettigrew and the com-
pany, Anctil being, in the event of death, the bene-
ficiary. The contention that Anctil alone was inter-
ested in the policy is absolutely refuted by the pro-
visions of it. It 1s true that in the event of death the
money was payable to Anctil, but in the event of the
assured living until the 5th of May, 1909, then the
tontine provisions of the policy took effect, and he,
Pettigrew, then being the legal holder of the policy,
as he was at the time of his death, would be entitled
to the cash, or the paid up insurance, or the annuity
or other benefits provided for thereby.

In Pettigrew’s application for insurance (made a
part of the policy) he says that in the event of death
the policy is to be paid to Anctil, but he is-equally
_explicit in his statement that the payment is to be
made to himself at the expiration of the tontine
period. The finding of the jury upon this point was
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in my view justified by the evidence, and even if I ~ 1897
thought the weight of evidence was the other way, Taz
 under the circumstancgs, we should not disturb it. Tg{;};gl“ffﬁ
But I am also of opinion that this defence is not such a Insuraxce

defence as, having in view the indisputability clause, COM:ANY
this company can set up. It is one of the grounds ANOTIL-
which insurance companies frequently raise as aSedgewickJ.
defence, but it is equally a ground which the company —
has precluded itself from setting up under the clause

in question. If the policy was subject to this vice, it

was a vice into which they were bound to inquire
within the prescribed period. Not having made that
inquiry then they are preclnded now from making it,

and all the more so since it is undisputed that the
company’s agent was perfectly familiar with all the

facts relating to this branch of the case and commu-
nicated these facts to the head office of the company
before the policy issued. T admit that a court of
justice will not enforce a wagering policy, no matter

what agreement may be come to between the parties.
Courts will not enforce immoral or illegal contracts,

and if such appears to be the character of the transac-

tion from evidence properly adduced in the course of

a trial then they ought to refuse to give effect to it,
leaving the parties in stafu quo. In the present case

upon proper principles of pleading the plea in relation

to wager should have been struck out, as well as

the plea in respect of misrepresentation, and all the
evidence on both points was irrelevant. Had the
evidence been excluded the court would have had no
material in the present case upon which they could

find upon the question of wager, the documentary
evidence all being the other way, and therefore could

not on its own motion dismiss the action upon that
ground. Circumstances might arise at a trial justify-

ing a court in making a special inquiry as to the real
9%



132
1897

Nt
THE

MANUFAC-
TURERS LIFE

SUPREME COURT OF CANADA. [VOL. XXVIIL

character of a suspicious contract; but I do not think
that in a case like the present, the conduct of the
insurance company being as it was, the court should

InsurANCE be too astute in finding reasons to support a sugges-

COMPANY

v.

ANOTIL.

Sedgewick J.

tion that possibly the instrument sued on was a
wagering policy. '

In Quebec under a practice unknown in other parts
of Canada, one not a party to but beneficially inter-
ested in a contract may enforce it, our English doctrine
of privity not prevailing. It is by virtue of this that
Anctil is plaintiff in the present action. I do not how-
ever understand that it necessarily follows that he
becomes entitled to the amount of the judgment
irrespective of the claim of the legal representatives
of Pettigrew and they may still be entitled to call him
to account, allowing him to retain thereout hisadvances
and reasonable interest.

In dealing with this case I may perhaps have gone
beyond the record in discussing the “indisputability ”
clause, but I have referred generally to its object and
history as courts have frequently done in discussing
stipulations crystalized by usage into definite shape,
the “sue and labour” clause in marine policies, for
example, or the “restraint upon anticipation” clause
in marriage settlements. \

One other observation I may make. I have assumed

" in this discussion that there was a policy—an actual

contract both in law and in fact—an agreement or
consensus of thought between the parties, of which the
instrument in question was but the written expres-
sion and evidence, and it is only to such a case that
this opinion applies.

In my view the judgment of the court appealed
from should be sustained.
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King and GIROUARD JJ. concurred with GwyNNE J. 1897
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Title to lands—Deed, form of—Signature by a cross—19 V. ¢. 15 s. 4 (Can.)
—Registry laws—Litigious rights — Acquiescence — Evidence — Com-
mencement of proof —Warrantor impeaching title—Arts. 1025, 1027,
1472, 1480, 1487, 1582, 1583, 2134, 2137 C. (.

Where the registered owner of lands was present but took no part in
a deed subsequently executed by the representative of his vendor
granting the same lands to a third person, the mere fact of his
having been present raises no presumption of acquiescence or
ratification thereof.

The conveyance by an heir at law of real estate which had been
already granted by his father during his lifetime is an ahsolute
nullity and cannot avail for. any purposes whatever against the
father’s grantee who 1is in possession of the lands and whose title
is registered.

Writings under private seal which have been signed by the parties but
are ineffective on account of defects in form, may nevertheless

avail as a commencement of proof in writing to be supple-
mented by secondary evidence.

The grantees of the warrantors of a title cannot be permitted to plead
technical objections thereto in a suit with the person to whom the
warranty was given.

Where there is no litigation pending or dispute of title to lands raised
except by a defendant who has usnrped possesssion and holds by
foree, he cannot when sued set up against the plaintiff a defence
based upon a purchase of litigious rights.

PruseNT ;—Taschereau, Gwynne, Sedgewick, King and Girouard JJ.
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APPEAL from the judgment of the Superior Court
of Lower Canada sitting in Review at Montreal (1),
which affirmed the judgment of the Superior Court,
District of Ottawa, maintaining the plaintiff’s action
with costs.

The plaintiff claimed title and possession of certain
mining rights and also 40 tons of mica, excavated by
the defendant. and lying at the pit’s mouth. The
defendant alleged that plaintiff was a purchaser in
bad faith of litigious rights; that defendant owned by
good title and by prescriptive possession ; that the
deeds on which plaintiff relied were absolute nullities,
and that the defendant held in good faith, and, if
evicted, was entitled to retain the mica extracted, as

"representing fruits and revenues, on paying a rate per

ton. A last plea made the usual claim for improve-
ments made under mistake of title.

The defence of litigious rights was accompanied by
a tender and deposit of $1,000, the amount paid by
plaintiff, and prayed that defendant might be subro-
gated in all his rights. This plea was dismissed and
by the final judgment the trial court declared plaintiff
owner of the mining rights and entitled to possession
of the mica, on paying the cost of output.

Both parties claimed title through the late Maurice
Foley, the Crown patentee. Plaintiff relied on the fol-
lowing chain of title:—1. Original indenture under
private seals before one witness, executed 14th Novem-
ber, 1872, at Hull, Province of Quebec, and registered on
the 16th of the same month, whereby Maurice Foley
leased to T. P. French the mining rights in guestion
for 99 years. The consideration was a yearly payment
of one shilling and a royalty of six per cent on the out-
put. The signatures of the parties were attacked

(1) Q. R. 12 S. C. 350.
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that of Maurice Foley being made with a (X ) cross :—
2. An indenture under private seals before one witness,
executed 25th November, 1873 (registered 81st Decem-
. ber, 1878), at Ottawa, in Ontario, whereby Maurice
Foley leased the same mining rights for ninety-nine
years on somewhat modified terms to T. P. French.
The original of this document was lost, but the signa-
tures were also attacked, that of Maurice Foley appear-
ing to have been made with a (X) cross:—3. Maurice
Foley died on the 16th of April, 1874, Michael Foley
being his sole heir; T. P. French died on the 18th
November, 1890, and his son and daughter succeeded
to his title:—4. An original indenture, under private
seals, in presence of two witnesses, executed October

28th, 1892, at Toronto and Ottawa, registered 28th

September, 1893, whereby the heirs French sold all
theirrights to plaintiff.

The defendant relied npon, |—An indenture of sale
under private seals before one witness, from Michael
Foley as sole representative of his father, conveying
the same mineral rights to Pierce Mansfield, dated 9th
January, 1875, registered 1st February, 1875, the
original also said to be lost; and 2-——An indenture,
under private seals, dated 26th September, 1892, at
Ottawa, whereby Pierce Mansfield sold said rights to
defendant, signed and sealed in the presence of two
witnesses, and registered in due course.

The farm on which the mines exist always remained
the property and residence of the Foley family,
who only parted with the minerals, but neither
Maurice nor his son Michael ever prospected for
minerals subsequent to the purchase by T. P. French.
French worked a baryta mine in 1874, 1875, and 1877,
and claimed the mineral rights from 1872 until his
death in 1892, and this active exercise of title was
continued by his heirs. In 1878 there appeared to have
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been a contract made whereby Michael Foley agreed
with T. P. French to get out 100 tons of phosphate.
The defendant’s vendors do not appear to have exer-
cised continuous or even isolated acts of owner-
ship, but there was some proof of an indefinite
character that T. P. French was present at the passing
of the deed by Michael Foley to Mansfield, although
it does not appear that he assented to the deed. On
the other hand, at a later date French appeared to
have warned Mansfield not to buy from Michael
Foley, as the mines were not his to sell. Defendant
however took possession of the mines and got out the
mica which was seized on the institution of the
plaintiff’s action.

The $1,000 deposited with the plea as to purchase
of litigious rights was seized while in court for costs
due the plaintiff’s attorney (par distraction des frais),
and a portion paid to him under an order of the court.

Geoffrion Q.C.for the appellant. The plaintiff’s title
rests on two indentures which do not bear the sig-
nature of the vendor, but only his alleged cross, and
executed in presence of but one witness. These deeds do
not constitute a commencement de preuve par ecrit, capable
of supplement by parol evidence of identification or exe-
cution ; they are absolute nullities incapable of legal
registration which, having nevertheless been registered,
were properly ignored by defendant. Arts. 2134, 2137
C.C.; C.8.L.C.c. 87ss.56-58; McKenziev.Jolin(1);
Neveu v. de Bleury (2) ; Querette dit Latulippe v. Bernard
(8). Cross-marks are not valid as signatures in deeds of
land. The defendant’s open and adverse possession
was notice of the litigious character of the claim of
French’s heirs which plaintiff bought at his risk, and
the latter at best can demand only restitution of the

(1) 5 L. C. R. 64, (2) 6 L. C. Jur. 151,
(3) 1 Dor. Q. B. 69,
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price tendered with defendant’s plea. Arts. 1582 &
1583 C. C. Brady v. Stewart (1). The vileté de priz,
shows that the plaintiff was speculating on the dis-
puted title, trusting by litigation to secure a valuable
mine with an output, in mica alone, of several thousand
dollars per year for a few hundred dollars risked to
obtain a colourable title. French abandoned his pos-
session to Mansfield and acquiesced in the deed by
Michael Foley to him, tacitly ratifying it by his
presence at its execution without making objections.

Lafleur and Aylen for the respondent. There is no
law in the province of Quebec requiring a docu-
ment, otherwise available as a private writing or as
a commencement of proof in writing, to disclose the
presence of two subscribing witnesses, on pain of
nullity. The statute, 19 V. c. 15, s. 4 (Can.) author-
izes signatures of illiterate persons by a cross-mark.
The lex rei site rules, art. 6 C. C. See also Trudeau v.
Vincent (2), and cases there collected in the judgment
of Mr. Justice Davidson. Theindenture of the 14th of
November, 1872, between Maurice Foley and the late
T. P. French, followed by registration, and by effective
acts of possession and ownership, was a commence-
ment of proof in writing, and is fully supplemented
by the evidence. Arts. 1225, 1283 C. C. The seizin
of heirs operates by law alone in the province of
Quebec (3).

The appellant and his vendors had constructive
notice of a prior title on file in the registry office at
the time of their purchase, as well as actual notice of
French’s titlee They were in bad faith from the
beginning and no indemnity for improvements can
be allowed. They were usurpers holding by violence ;
trespassers against the true owner of the mines. The

(1) 15 Can. 8. C. R. 82. (2) Q. R.18. C. 231.
(3) Arts. 606, 607 C. C.
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plea of litigious rights is based on defendant's own
bad faith and violence, and there is no longer any
deposit under the control of the court available to sup-
port the tender. The title was not in question in any
pending litigation when plaintiff purchased. The
trespasses and usurption by defendant and his vendors
cannot form the basis of a plea setting up a purchase
of litigious rights. Arts. 1588, 15684 C. C. Chartrand
v. City of Sorel (1). After issue had been joined the
appellant asked that the plea of litigious rights should
be first heard. His motion was granted, a special trial
had and the plea was dismissed on the ground that
the title was clear, being only two removes from the
Crown grant. The court ordered that the evidence
taken at that trial should apply to the whole case.
Other witnesses were then examined and the case
heard upon the merits, the judgment on the plea of
litigious rights approved and the action maintained.

The judgment of the court was delivered by

TascHEREAU J.—The controversy in this case is
upon the title to certain mines and minerals in the
Township of Hull. The Superior Court and the Court
of Review both held that the plaintiff, present respond-
ent, is therightful owner. The defendant now appeals.

The respondent’s declaration alleges that by deed
executed and registered on the 28th day of October,
one thousand eight” hundred and ninety-two, John
McLean French and Anna Montague French sold to
him, the said respondent, all the mines and minerals
in question of which the said John McLean French
and Anna Montague French had inherited from the
late Thomas Patrick French, their father, who had
acquired them by two deeds, one of the fourteenth

(1) Q. R. 7 8. C. 337.
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day of November, 1872, and one of the 25th Novem-
ber, 1873, (registered respectively 16th November,
1872, and 81st December, 1878,) from Maurice Foley,
the Crown’s grantee. He then alleges possession
under these conveyances, and trespass by appellant
with usual conclusions au pétitoire.

The appellant met this action, first by a plea of
litigious rights with tender and deposit, and second
by a plea claiming title under a sale to him of 26th
September, 1892, registered 4th October, 1892, by one
Mansfield, who had purchased on 9th January, 1875,
(registered on 1st February, 1875) from Michael Foley,
the universal legatee of Maurice Foley, who died in
1874, the same Maurice Foley who had sold to French.
These deeds of both parties are all in evidence or
admitted.

It is found by the two courts below that up to his
death in 1890, from the time of his purchase from
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Maurice Foley in 1872, or soon thereafter Thomas

Patrick French had been in open and undisturbed
possession of these mines; that his heirs had con-
tinued in possession up to appellant’s trespasses in
1892; that neither Michael Foley nor Mansfield were
ever in possession as owners, and that-the pretended
sale by said Michael Foley to said Mansfield in 1875
had never been acted upon. There is ample evidence
to support these findings, and we cannot be expected
here to reverse the concurrent determination of the
two courts below thereupon, though the evidence is
not all one way. I see that it is proved by Michael
Foley, and not contradicted by Mansfield, that there
was no consideration, nothing whatever, paid to him
by Mansfield for that sale of 1875. This is strong cor-
roborative evidence that the parties thereto did not
themselves consider their dealing as a serious sale, or
as a sale at all. Mansfield would then have got these
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mines as a gift, an assertion which I could not believe.
French’s presence at that dealing, whatever name be
given to it, and whatever may have been the reasons
for it in the parties’ mind, is not by itself alone,
unexplained though it be, evidence that he assented to
it. There is direct, though negative, evidence to the
contrary in the very fact that he was not a party to it.
He may very well be assumed to have been asked to
agree to it and to have refused, since he was, to the
knowledge of the parties (presumed in law, if not
actually), the registered owner, and he continued
to claim ownership as he had always done since
1872, and remained in possession. That is far from
an acquiescence, or a ratification which would entail
a renunciation to, or a relinquishment of his rights,
which, as held in the courts below, it would be
unlawful to presume.

Then the sale by Maurice to French, leaving aside
the registry laws, was perfectly valid without any
writing at all, even as to third parties. Arts. 1025, 1027,
1472 C. C.; Sirey, Tables Dec. [1881-1890] “ Vente,” nos.
2,4, 21, 80 to 84; Sirey, Code Ann. sous art. 1582, nos. 9,
60, 98 et seq. That being so, how could Michael Foley
sell or cede to Mansfield that which he never had ?
His father, Maurice, cannot have left in his succession,
or have bequeathed, what he had parted with in his
lifetime. Michael Foley, then, sold what clearly did
not belong to him. And such a sale is, in law, not
only voidable, but void, radically null, of a nullity of
non esse. Art. 1487 C. C. This is, no doubt, as to third
parties, subject to the registry laws, art. 1480 C. C.
But these donot add to Mansfield’s title, as the sale to
French is registered before his purchase.

If it was the land itself that had been sold by
Maurice to French, and the sale registered, could
Michael have hypothecated it in 1875 to Mansfield ?
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Could Mansfield, if it had been done, have brought an
hypothecary action against French? It seems to me
impossible to contend that any such action could have
been maintained. This is the same question, or very
nearly so, in another form, but I think it helps to
show how groundless are appellant’s pretensions to a
title from Mansfield. Another form of testing ap-
pellant’s rights: If Mansfield had bought this lot
himself from Maurice or from Michael, would not the
duly registered charge upon it created in favour of
French, have remained in full force and effect?
Would he not have acquired subject to French’s duly
registered rights ? .

Further, as at the time of this pretended sale in
1875 by Michael Foley to Mansfield, French was the
registered owner. Article 2089 C.C,, as to preference from
priority of registration, has full application. Article
2098 C. C. also necessarily implies that when a deed
conveying an immovable is registered, this conveyance
may be invoked against any third party who has
" purchased the same from the same vendor. Now
here, French and Mansfield derive their titles from
the same person, for, in law, Maurice and Michael are
one and the same person. Michael is, by the law of
the province, the continuation of Maurice’s personality,
and, as such, the garant of French. If French and
Michael Foley, or French and Mansfield, had gone to
law about this title, it seems to me unquestionable
that French's claim would have prevailed. And if
so, the respondent, who holds under French, has a
good title, and, @ converso, the appellant has no title,
because Mansfield had none. Girawlt v. Zuntz (1),
Verdier, Transc. Hyp. nos. 806, 380%, 308, 3238, 826,
364, 365.

1) 15 La, An, 684.
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As to appellant’s technical objections to the sales by
Maurice Foley to French, they should have been
specially pleaded, and it is because they were not, we
must assume, that they are not noticed in the judg-
ment of the Superior Court. However, they were
noticed in the court appealed from to be dismissed,
after an elaborate review by Davidson J., for the court,
of the questions raised thereby.  'We do not think it
necessary to add anything to it. It would require
a very strong case indeed, one stronger than the
appellant has been able to make, to justify us in
upsetting a well settled jurisprudence, and one upon
which it is obvious the validity of a large number of
titles must depend. If not by themselves complete,
these private writings certainly amount, by the law
of the Province, to a commencement de preuve par écrit,
as held by the Court of Review, and that is sufficient,
upon the further evidence adduced, to uphold the sale
to French. His vendor’s legal representative admits
the sale, and the registration with the possession com-
pletes the evidence.

If it had been necessary to pass upon the second of -
French'’s purchases from Maurice Foley, that of 25th
November, 1878, of which the original writing is lost,
I would probably have found more legality in the
proof of it by the copy from the Registry Office, than
the Court of Review seems to have. Arts. 1218, 1233
C. C. nos. 6, 7; Sirey, - Code Ann. art. 1825, nos.
52, 54, 60, 77. However, both courts have rested the
respondent’s title upon the sale of the 14th November,
1872, and that being sufficient to dispose of the con-
troversy between the parties, it is unnecessary for us
to go further than the courts below have done.

Another ground perhaps upon which these objec-
tions to the sales by Maurice Foley to French might
be disposed of, is that they are not open to the appel-
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lant, because he holds under Michael Foley through
Mansfield, and Michael Foley is, as representative of
Maurice, French’s garant, and respondent’s arriére
garant. Michael could not, any more than Maurice
conld have done in his lifetime, be admitted to invoke
irregularities of a title of which he is the garant.
“ Quem de evictione tenet actio eumdem agentem repellit
exceptio.” Pothier, Vante, 165 ef seq. French and the
respondent, if attacked by him on that ground, would
meet him by the demand of a valid deed, if one was
necessary. Can the appellant be in a better position
than his vendor ? Non debeo melioris conditionis esse
quam actor meus a quo jus ad me transiit.

‘When sued ex garantie by appellant (as he has been),
could Michael Foley plead that French’s purchase
from Maurice of which he, Michael, is the garant, is
not valid because of the irregularities upon which
these objections are based ? Or, take up the fait et
cause of appellant, and plead these irregularities in
answer to the respondent’s action? Compare Trop-
long, Hypotheques nos. 524, 527, 530.

As to the plea of litigious rights, it does not seem to
me to be a serious one, and it was rightly dismissed
three times in the courts below. I am not sure if it
comes up at all upon this appeal. To call Judge Gill’s
judgment rejecting it an interlocutory judgment seems
to be a misapplication of that term. Was that not a
final judgment on that issue ? A final judgment upon
the merits of that plea? If the court had maintained
the plea, that would clearly have beena final judgment.
‘Why a judgment dismissing it is not as final as to that
issue is not evident to me. This is not the ordinary
case of an interlocutory judgment. Ifit wasgiven on
a part only of the issues in the case it is due to a
singular intervertion of the appellant’s pleas. Instead
of pleading to the merits of the action first, and his
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plea of litigious rights as a subsidiary one to be adjudi-
cated upon only if he did not obtain the dismissal of
the action upon his first pleas, he pleaded litigious
rights first, and his answers to the merits of the action
as subsidiary pleas. Then, upon his special appli-
cation, by order of the court, the issue on the plea of
litigious rights was first tried. No doubt, the respond-
ant cannot complain if his adversary, diffident perhaps
of his chances to get the action dismissed, was willing
to pay him one thousand dollars without entering on
the merits. But I do not see that by applying for a
separate trial on this plea, the appellant got the right
not to treat the judgment upon it as a final one on that
issue, when adverse to him. After that judgment, the
case went on to trial on the action, and that the same
court could be asked again to pass upon an issue it
had already tried and determined would certainly seem
an anomaly. And if that could not be done, the merit
of that plea is not now before us. If the Superior
Court had dismissed the respondent’s action upon the
merits would, upon an appeal by him, the judgment
in his favour upon the plea of a litigious right have
been reopened ? However, assuming the point to be
still open to the appellant, there is nothing in it. He
cannot be admitted to controvert a right theretofore
uncontroverted, and upon the only ground of his own
litigation, which, in law, is without any foundation,
defeat the respondent’s unquestionable rights. There
was no controversy, no litigation spoken of, before the
appellant’s purchase from Mansfield.  French’s rights
were neither uncertain and disputed, nor disputable,
and they did not become wuncertain, or disputed, nor
disputable in law till the appellant disputed them in
this case. It was he who bought for the purpose of
litigation, as held by the Superior Court. His own
purchase shows this by the fact that Mansfield," his
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vendor, specially stipulated no warranty, and that he 1897
would not even be obliged to refund the price if Powsrs
appellant did not get the property. WaTwEES.

According to appellant’s theory, any trespasser
might, by his sole act of trespass, hinder the sale of a
property by one who has been in open and undisturbed
possession as owner for ten, twenty, or more years.
Then by Art. 1588, C. C. it is by the debtor that a right
must be disputed or disputable to give it the litigious
character necessary to oblige its assignee to surrender it.
Is there any such thing in this case as a right disputed
by the debtor ? Has the law as to litigious rights any
application, even if under the Quebec Code it applies
to anything else than sales of debts and rights of
action ? Hue, Transmission des créances, nos. 615, 618.

I would hold this plea to be untenable Further,
the deposit of $1,000 made with it is not now in court.
The appellant, in his factum, seys that it has been
paid to the respondent himself for costs to which the
‘appellant had been condemned. But that is an error,
though I do not see that it would make any difference;
it has been paid over to the third party, the procureunr
distrayant. 3 Baudry-Lacantinerie, Droit Civil, no. 650.
However, this is without importance in this case.
We are of opinion that the appeal must fail on the
merits of both issues.

The appeal is dismissed with costs.

Taschereaud,

Appeal dismissed with costs.
Solicitor for the appellant: W. R. Kenney.
Solicitor for the respondent : Henry Aylen.

o
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THE GLENGOQIL STEAMSHIP
CO., AND ROBERT GRAY (DE-% APPELLANTS;

FENDANTS)
AND
WILLIAM FERGUSON AND
OTHERS (PLAINTIFFS) .. § RESPONDENTS.

ON APPEAL FROM THE COURT OF QUEEN’S BENCH FOR
LOWER CANADA (APPEAL SIDE).

Maritime law—Affreightment— Corriers—Charterparty—Privity of con-
tract— Negligence—Stowage—Fragile goods—Bill of lading— Condition
—Notice—Aris. 1674, 1675, 1676 C. C.—Contract against liability
Jor fault of servants—Arts. 2383 (8); 2390, 2409 ; 2413, 2424,
2427 C. C.

The chartering of a ship with its company for a particular voyage
by a transportation company does not relieve the owners and
master from liability upon contracts of affreightment during
such voyage where the exclusive control and navigation of the
ship are left with the master, mariners and other servants of the
owners and the coutract had beer made with them only.

The shipper’s knowledge of the manner in which his goods are
being stowed under a contract of affreightment does not alone
excuse shipowners from liability for damages caused through
improper or insufficient stowage.

A condition in a bill of lading, providing that the shipowners shall not
be liable for negligence on the part of the master vr mariners, or
their other servants or agents is not contrary to public policy nor
prohibited by law in the Province of Quebec.

¥PRESENT : —Taschereau, Gwynne, Sedgewick, King and Girouard JJ
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Where a bill of lading provided that glass was carried omly on 1897

condition that the ship and railway companies were not to be Ty
liable for any breakage that might occur, whether from negligence, @rExgorL

rough handling or any other cause whatever, and that the owners STEAMSHIP
were to be “exempt from the perils of the seas, and not answer- CompaNy

v
able for damages and losses by collisions, stranding and all other prrrinarox,
accidents of navigation, even though the damage or loss from —_—

i : THE
these may be attributable to some wrongful act, fault, neglect GLENGOIL

or error in judgment of the pilot, master, mariners or other Spgaysmre
servants of the shipowners ; nor for breakage or any other damage CoMPaNY
arising frum the nature of the goods shipped,” such provisions FER:];ISON.
applied only to loss or damage resulting from acts done during the S
carriage of the goods and did not cover damages caused by

neglect or improper stowage prior to the commencement of the

voyage.

APPEALS (consolidated) from two judgments of the
Court of Queen’s Bench for Lower Canada (1), affirm-
ing the decisions of the Superior Court, District of
Montreal (2), maintaining the actions respectively
with costs.

The facts and questions at issue in both cases are
identical and are stated in the judgment now reported.
The cases were consolidated after joinder of the issues
in the trial court and were heard together in both
courts below and on the appeals to the Supreme Court
of Canada.

Atwater Q.C. and Duclos for the appellant. The ship
was chartered for the voyage in question by the
Columba Steamship Company. The charter party is
produced and it is proved that the ship was being
operated for the benefit of the Columba line, and not
for the Glengoil Steamship Company, who though
owners of the vessel, had parted with her possession
and control for this voyage. The Columba Company
were, for the purposes of the voyage, pro hac vice
owners, and the captain was subject to their orders
and control. The Glengoil Steamship Company did

(1) Q. R. 6 Q. B. 294, note. (2) Q. R. 6 Q. B. 95.

(374
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not contract with the respondents, nor were they the
carriers. The bills of lading were issued by the
Columba Steamship Company for the carriage of goods
ostensibly by their ship, and were signed by their own
agents at Aniwerp. Even presuming they had signed
as agents for the captain, the captain himself, for the
purpose of this voyage, was agent of the Columba
line. The Columba line secured the freight, con-
tracted for the carriage of the goods, received the con-
sideration for this carriage, issued its own bills of
lading. Arts. 2391, 2408 C. C.; Frazer v Marsh (1);
Colvin v. Newberry (2); Marquand v Banner (38);
Baumwoll Manufactur von Scheibler v. Furness (4).

The conditions in the bill of lading constitute an
express contract and do not fall within art. 1676 C. C.
which applies merely to notices. The conditions are
reasonable and can be validly stipulated ; Mongenais
v. Allan (5); Moore v. Harris (6) ; Trainor v. The Black
Diamond Steamship Co. (7); Ohriof v. Briscall (8);
Shuw v. North Pennsylvania Railroad Co.(9); Pollard v.
Vinton (10) ; see remarks by Lord Usher, M. R., at page
479 in Leduc v. Ward (11). 1 tis a self-evident fact
that glass is an extremely difficult cargo to handle,
and one which carriers will only accept under express
and special conditions. We contend that the stowage
was sufficient but that the cases in which the glass had
been packed by the shippers were too slight, being made
of thin soft wood, and no precautions were taken to keep
it from moving within these cases. The stowage was
done by competent stevedores at Antwerp, and was as

(1) 13 East 23%., (6) 1 App. Cas. 315; 2Q. L. R.
(2) 1C. & F. 283. 147.

(3) 6 E. & B. 232. (7) 16 Can. S. C. R. 156.

(4) [1893] A. C. 8. (8) L.R. 1 P. C. 231.

(5) Q. R. 1 Q. B. 181. (9) 11 Otto 557.

(10) 15 Otto 7.
(11) L. R. 20 Q. B. D. 475,
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well done as it could be under the circumstances and 1897
having regard to the nature of the goods. Soem  Tug
question was raised as to the propriety of putting sand S%gﬁ;‘;‘;;;
at the bottom, and the breakage was attributed to the Company
sand sinking, and thus allowing the cases of glass to Pmm;.emon.
fall beneath the bottom of the combings of the hatch ; P—
but according to the evidence of the Port Warden of Grewcor.
Montreal, who made the examination of the cargo as ngl‘:f:gf
soon as the hatches were taken off, and gave a certifi- v

cate of the breakage, the sand had not shifted. and FEIiUSON'
sand is a first-class foundation. The shippers were

aware of the method of stowage adopted and were

satisfied with it.

Even if the loss or damage were causéd by negli-
gence or fault of any persons for whom the appellants
are responsible, there is a valid contract exempt-
ing them from liability and the respondents are
estopped from complaining of improper stowage.
There was no improper stowage nor any fault nor
negligence, and the damage was due to the perils of
the sea, and there is no liability. Art. 1072 C. C.
Packard v. The Canadian Pacific Railway Co. (1). It
is true that the Quebec courts have held against the
validity of contracts for exemption from liability for
negligence, but in this case the law of the flag rules,
and as the “ Glengoil ™ is a British ship the rules of
the English law must prevail.

Macmaster Q.C. for the respondents (Farquhar Mac-
lennan with him). As to the liability of the ship, not-
withstanding the charter party, we refer to Baumwoll
Manufactur von Scheibler v. Furness (2); Manchester
Trust v. Furness (8); Hayr v. Culliford (4); Sandenan
v. Seurr (5); Leary v. United States (6). This charter-
party did not give the charterers * exclusive control

(1) M. L. R. 5 8. C. 64. (4) 3C.P.D.410;4C.P.D. 182.
(2) [1893] A. C. 8. (5) L. R. 2 Q. B. 86.
(3) [1895] 2 Q. B. D. 262,539,  (6) 14 Wall. 607.
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and navigation ” of the ship. Art. 2391C.C. It was
a contract to render a particular service for a fixed
amount in money, the owners retaining the control
and possession of the ship, and we had no notice of
charter-party.

The action arose in the Province of Quebec where
the delivery of the goods was contracted for. Arts.
1674, 1675, 2383 (8) 2390 ; 2409, 2418 C. C. declare the
law and there is no proof of any foreign law appli-
cable to the case. The master is obliged to stow and
care for the cargo, arts. 1672, 1675, 2424 & 2427 C. C.,
and to deliver the goods, art. 2428 C. . The owners
are responsible for the acts of the master, arts. 2389 &
2890 ; Steels v. State Line Steamship Co. (1). The
Dominion Act (2), founded upon 87 Vict. ch. 25, does
not interfere with the provisions ot the Civil Code.
The mere notice by conditions indorsed on the bill of
lading does not bind the shippers; art. 1676 C. C.
Carriers cannot stipulate against responsibility for
faults of themselves or their employees. Chemin de fer
d’Orléans v. Barbezat (8); Chemin de fer de I'Ouest v.
Savaglio (4), and references in note. No one can free
himself from responsibility for his own fault ; see Sirey
& Gilbert, Code de Commerce, art. 98, nos. 79-84.
Such a contract is forbidden by law, and contra bonos
mores, arts. 989, 999, 1062, 1064 C. C. No fortuitous
event occurred in this case, the fault of the defendants
alone caused the damages, arts. 1200-1202 C.C. A
condition of non-warranty does no more than to shift
the burden of proof. Chemin de fer Paris-Lyon,
ete. v. Abegy (5); see also authorities cited in Dalloz,
Table Dec. 1877-1887, vo. *“ Commissionnaire,” nos. 79-
85, and Sirey, Table Dec. 1881-1890, vo. ‘“Chemin de
fer.” (6) ; Cheminde fer del Est, etc. v. Chuchu, etc. (7) ;

(1) 3 App. Cas. 72. (4) 8. V. 1859, 1, 316.
@) R.S.C.c 82 (5) S. V. 1876, 1, 80.
(3) 8. V. 1860, 1, 899. (8) Nos. 190 et seq.

{7) Dal. 1890, 1, 209,
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Compagnie Anonyme de Navigation v. Akoun (1) ; Vatin 1897

Blanchard- Duchesne (2). Tes
The jurisprudence of the Province of Quebec is S%;ii‘:;ﬁ,

uniform and unbroken that the carrier cannot contract Company
himself out of this liability, and it is quite in line with pyrrarox.
the French jurisprudence. Samuel v. Edmonstone (8); Tom
Huston v. Grand Trunk Railway Co. (4); Allan v. Wood- Grexeorr
ward (5); Watson v. Montreal Telegraph Co (8) ; Riche- SCT:;:;‘ :E;P
liew & Ontario Navigation Co. v. Fortier (7); Great v

North- Western Telegraph Co. v Lawrence (8); Mon- FETON'
genais v. Allan (9); Gauthier v. Canadian Pacific
Railway Co. (10). Even supposing that there could be
such exemption from liability, that exemption would
have to be made in the most express terms. The general
exemption in favour of the ¢ ship” is altogether too in-
definite in this bill of lading. The “ship” does not
mean the owners, and certainly it does not mean the
master and employees of the vessel. The law, in the
United States; (Liverpool and Great Western Steamship
Co. v. Pheniz Insurance Co. (11); New York Central
Railroad Co. v. Lockwood (12);) in France and in the
Province of Quebec, is that the clause exempting the
carrier from liability for his faults or those of his em-
ployees, is contrary to public order and cannot be
invoked as an exemption from liability where fault is
provéd.

The cases of Peek v. The North Staffordshire Rail-
way Co. (18); Doolar v. The Midland Railway Co (14);
Robertson v. The Grand Trunk Railway Co. (15); The
Grand Trunk Railway Co. v. Vogel (16); and In Re

(1) Dal. 1892, 1, 456. 9) Q. R.1Q. B. 181
(2) Dal. 1895, 1, 40. (10) Q. R. 3 Q. B. 136.
(3) 1 L. C. Jur. 89. (11) 129 U. S. R. 397.

(4) 3 L. C. Jur. 269, (12) 17 Wall. 357.

’5) 22 L. C. Jur. 315. (13) 10 H. L. Cus, 473.
(6) 5 Legal News 87. (14) 2 App. Cas. 792.

(7) M. L. R. 5 Q. B. 224, (15) 24 Can. S. C. R. 611.

(8) Q.R. 1Q.B. L. (16) 11 Can. 8. C. R. 612.
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Missouri Steamship Co. (1), were decided under differ-
ent circumstances and laws from those prevailing in
the Province of Quebec, which govern the present
case——lex loct contractiis not being pleaded or proved.

The cases in which the glass was shipped were
sound and sufficient and were the ordinary cases for
shipping glass. The captain failed to carefully arrange
and stow the glass, and did not attend to its stowage,
but left it to his mate who knew nothing about the
stowage of glass, and who never carried a cargo of
glass before. The glass on arrival was found to have
sunk down from eighteen inches to over three feet,
which sinking, in the absence of suflicient bracing,
allowed the glass to fall down and get broken The
surveyors all condemned the stowage. The respond-
ents in both cases submit that even if the burden of
proof of negligence should be upon them, it is clear
that there was gross neglect of duty on the part of the
master and crew in respect of the stowing and arrang-
ing of the cargo, and that the injury can only be
attributed to that cause.

The judgment of the court, in both cases, was
delivered by :

TASCHEREAU J.—The plaintiffs, present respondents,
allege that the appellants are respectively owners and
master of the steamship * Glengoil;” that on 14th May,
1898, appellants received at Antwerp, in Belgium, in
good order and condition, for carriage to Montreal,
certain cases of plate glass, the property of the respond-
ents ; that the appellants took the glass on board the
steamer, and acting through their duly authorized
agents, issued bills of lading therefor to the respondents’
order; that the master, Gray, and the crew and men
under him were guilty of fault, negligence and want of

(1) 42 Ch. D. 321.
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care in arranging and stowing the glass, and did not 1897
safely, properly or sufficiently stow it; that owing tothe  Tag
improper and insufficient stowage, and to the fault of S%;ii%‘g;
the appellants the glass was damaged during-the Company
voyage to the extent of $3,667.01 %; and that the re- pyrmvarox.
spondents had a privilege upon the steamer for this Tom
sum and were entitled to a conservatory attachment Grexeor
on the vessel to secure it. ngﬁf:ﬁf

The appellants severed in their defence, but each v.

L. FrrauUsox.
pleaded four similar pleas:

First—A general denial ;

Secondly—That there was no privity of contract
between the parties, inasmuch as the steamer had
been chartered for the voyage in question to the
“ Columba Line,” and the contra.t for the carriage of
the goods was with the * Columba Line;”

Thirdly—That by the terms of the bills of lading, it
was provided that the glass was carried only on con-
dition that the ship was not liable for breakage
whether from negligence, rough handling or any
other canse whatever ; and, further, that it was a con-
dition of the bill of lading that the owners were
exempt from perils of the sea and from damage arising
from the nature of the goods, or accidents of navigation
even when caused by the fault of the master or other
servants of the owners;

Fourthly—That the glass was properly stowed and
the stowage was approved by the respondents, ship-
pers and representatives in Antwerp; that the
damage was due to the insufficiency of the cases or
packages containing the glass, and to accidents of
navigation caused by tempestunous weather during
the voyage. '

Taschereaud.

[*RerorTER’S NoTE.—The claim for damages in the Pilkington case
was $3,667.01 and in the Ferguson case $3,830.]
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The trial judge found as a matter of fact that the
damage suffered by the respondents was due to negli-
gent and insufficient stowage of the glass, as alleged
in the statement of claim. The Court of Appeal has
concurred in that finding. There is evidence to sup-
port it, and in accordance with a well settled juris-
prudence the appellants cannot expect us to reverse
it. There is nothing in the case to take it out of the
general rule as to appeals from conflicting evidence.

As to the appellants’ plea of no privity of contract,
on the ground that the ship had been chartered by the
“Columba Line,” we disposed of it at the hearing.
The courts below rightly held that the appellant com-
pany had the exclusive control and navigation of the
ship during this particvlar voyage (1), and that the
respondents had contracted with them, and with them
only. Sandeman v. Scurr (2); Manchester Trust v.
Furness (3).

As to appellants’ contention that the stowage had
been approved of by the respondents’ agents, it is not
supported by the evidence, and the judgment appealed
from rightly rejected it. In law, the mere fact that
the shipper knew how the goods were being stowed
does not alone excuse the shipowner from negligence.
Huitchinson v. Guion (4).

The judgment appealed from also rejected the third
of the appellants’ pleas, based upon the stipulation in
the bill of lading that the glass was carried only on
the condition that the ship was not liable for breakage
whether from negligence, rough handling or any other
cause whatever, and on condition that the owners were
exempt from the perils of the sea and from damage
arising from the nature of the goods, or accidents of
navigation, even when caused by the fanlt or negli-

(1) Art. 2391 C. C. (3) [1895] 2 Q. B. D. 282, 539.
(@) L. R. 2 Q. B. 6. (4) 28 L. J. (C. P.) 63.
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gence of the pilot or master, or other servants of the 1897
owner. As to this part of the judgment we think Tgg

; i g i GLENGOIL
that there is error in the reason given by .the cc?urt. STEAMSEHIP
This special plea is grounded on the stipulations of Coupany
. . v.
the bill of lading that :(— PILEINGTON.
Glass is carried only on condition that the ship and railway com- TeEE
panies are not liable for any breakage that may occur, whether from Guengorn
negligence, rough handling or any other cause whatever. STEAMSHIP
Coumpany
and that :— v
Frrauson.

Owners to be exempt from the perils of the seas * * %  #
and not answerable for damage and losses by collisions, stranding and Taschereaud.
all other accidents of navigation, even though the damage or loss
from these may be attributable to some wrongful act, fault, neglect

or error in judgment of the pilot, master, mariners or other servants
of the ship owner; * * % % por for breakage or any other
damage arising from the nature of the goods shipped * % % ¥

The considerant of the Court of Appeal, over-
ruling this plea is that:—

Considering that the appellants could not limit their responsibility
in this matter by notices of conditions known to the shippers, nor
stipulate by contract immunity from their own fault or that of per-
sons for whom they are responsible, such an. agreement being pro-
hibited by law. Art. 1676 C. C.

The learned judge who, for the court, gave the
reasons for the judgment, holds that the stipulation in
question is illegal, because it is immoral and contrary
to public interest. Such, he says, is the uniform juris-
prudence in the Province of Quebec. Assuming that
to be so, though, in some of the cases cited at bar, the dis-
tinction between notices and express contracts would
appear to have been lost sight of, for us to blindly fol-
low that jurisprudence here, though more pleasant and
far less onerous, would be to forget our duties. We
have to scrutinize and review it, mindful always, I
need not say, of the high consideration it is entitled to.
It strikes one as an astounding proposition, to say
the least, that what is undoubtedly licit in England,
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under the British flag, which covers over two-thirds
of the maritime carrying trade of the world, should be
immoral and against public order in the Province of
Quebec, and. that what is sanctioned by law in six of
the Provinces of this Dominion, should be prohibited
in the seventh because of its immorality. Compare,
In re Missouri Steamship Co (1); and Trainor v. The
Black Diamond Steamship Co. (2). As well said by a
learned writer in France in an elaborate review of the
question :—

La liberté laissée aux partics contractantes, en ce qui touche la re-
sponsabilité des armateurs, n’a pas empéché le commerce Anglais
d’envahir le monde entier et d’8tre pour notre pays un trop juste
sujet d’envie. (3)

Is a condition in a bill of lading, stipulating that the
owners will not be respounsible for the negligent acts
of the master, illegal and void? The Court of Appeal
answers in the affirmative, on the ground, as appears
from their formal judgment, that such a stipulation
is immoral and illegal because, being prohibited

by article 1676 of the Civil Code, it is unlawful

under article 990, which enacts that the consideration
of a contract is unlawful when it is prohibited
by law, or contrary to good morals or public order.
‘We have come to the opposite conclusion. Far from
prohibiting such a contract, this article 1676 implies
that it is a perfectly licit one. It certainly does not
take away the right to exzpressly agree to a limi-
tation of this liability. On the contrary it impliedly
admits it, for, if it did not exist, this enactment as to
notices would altogether be a superfluous one. It
merely enacts that there will be no implied con-
tract from a notice limiting the carrier’s liability even
when that notice is known to the shipper, so that,

(1) 42 Ch. D, 321. (2) 16 Can. S. C. R. 156.
(3) Rev. Critique, [1869], 199,
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without an express contract, the full liability of the 1897
carrier must be given effect to, notwithstanding such  Tag
a notice and knowledge thereof by the shipper. It bﬁ;ﬂ‘;‘;ﬁ
is not given as a new law, and nothing in the report Company
of the codifiers gives room for the contention that an Pmm:r'mon.
express contract of this nature was intended to be Ton
prohibited by this enactment The jurisprudencein Gueweorn
France, though perhaps formerly not uniform, now ‘rAMSEIE
) gh p P y ) CoMPANY

sanctions the validity of such a contract. However, as Fen :r}son.
we have come to the conclusion that the appeal fails
upon another ground, I will not here dwell more at ~2schereand.
length upon this question, nor on the issue with
Gray, the captain, upon the more difficult question,
under the law of the Province of Quebec, of the
stipulation by him of non-liability for his own negli-
gence, though both were extensively and ably
argued before us. I merely refer to the following,
as containing almost all that can be said or quoted
on this subject. Dalloz, 1877, 1, 449; 1877, 2, 6%;
Sirey, 1876, 1, 347 and note ; Sirey, 1879, 1, 422, (note
1-2,) and 423; Dalloz, 1884, 1, 121 and note ; Sirey, 1887,
2, 136; Sirey, 1888, 1, 465, and note by Lyon-Caen;
Dalloz, 1894, 1, 441 and note; Pandectes Francaises,
1896, 1, 388. An elaborate commentary on the
question by Sarrut, is to be found in Dalloz, 1890,
1, 209. I refer also to Dalloz, Repertoire (Supple-
ment), v. “Droit Maritime” mno. 814, and to Sirey,
Code de Commeice, nos. 79 et seq. under article
98 and nos. 23 ef seq. under article 216; also to Lyon-
Caen et Renault, Droit Commerciale, vol. 8, nos. 628 et
seq.

In Louisiana, it was held by the Supreme Court
that

all contracts may be made, exgept those reprobated by law or
public poliey, and a contract by which one stipulates for exemption
from responsibility for loss vccasioned to another from the negligence
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of his agents or servants is not against public policy, or forbidden by
law. Higgins v. New Orleans etc. Railroad Co. (1).

And in Scotland, such a stipulation is also lawful.
Henderson v. Stevenson (2); Gilroy v. Price (8).

In Italy it was likewise held by the Cour de Cas-
sation at Florence (4), that:

La clause du connaissement par laquelle le proprietaire est dechargé
de la responsabilité des fautes du capitaine est valable.

In Germany and in Belgium the law on the subject
is the same. Therefore, it may be fairly asked, can
there be anything immoral or against public order in
a law that rules not only England, but also Scotland,
Italy, Belgium and Louisiana, where the laws are
derived from the same sources as those of the Province
of Quebec ?

On ihis point the appellant would be entitled to a
judgment allowing the appeal and dismissing the
action, as they are not liable for the neglect of their
captain.

As to the issue with Gray, the captain, it involves
the question of his right to stipulate that he would
not be liable for his own negligence; on that point
we do not decide, as the appeal on both issues must
be dismissed, as I have intimated, upon a ground com-
mon to both, taken by the respondents, which is, that
the conditions in question in the bill of lading in this
case do not cover or apply to the act of negligence of
the captain charged and found, the defective stowage.
The stowage of goods forms part of the obligation
which the carrier takes upon himself when no agree-
ment to the contrary appears. It is a duty to be dis-
charged by the master and the crew, and one which
arises upon the mere receipt of the goods for the pur-
(1) 28 La. An. 133. (3) [1893] A. C. 56.

2)

( . R. 2 H. L. Sec. 470. (4) [1888] Jour. Dr. Infern,
Privé, 554.
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poses of carriage (1). And it is a duty which it would =~ 1897
require an express contract to supersede or excuse. Tam
Art. 2424 C. C.; Sirey, Code Commerce, under article GLENGOIL

STEAMSHIP
222; Sandeman v. Scurr (2); Hayn v. Culliford (3); Company
Dalloz, 1890, 1, 197. - PILEINGTON.

Then conditions of this nature limiting the carrier’s P
liability or relieving him from any, are to be construed Gueseorn
strictly and must not be extended to any cases but ‘GraneHI®
those expressly specified ; Phillips v. Clark (4) ; Trainor Pancson
v. The Black Diamond Steamship Co. (5). Here the )
condition that glass is to be carried without liability
for breakage must be read as assuming that the glass
had been properly stowed. It cannot be read as
covering a defective stowage. * Carried” means
“during carriage,” ‘ during navigation,” “in the
course of the voyage,” and does not cover the stowage
done, of course, before the carriage begins “ The
Accomac” (6); Hayn v. Culliford (3); © The Ferro” (7);
“The Glenochil” (8). The damage here, it is true, was
caused during the voyage, whilst the goods were being
carried, but the captain’s negligence which caused
this dammage was prior to the voyvage. The shipper
relieved the ship from negligent acts of the captain or
crew during the carriage, during the navigation, but
on the implied condition that his goods had been
properly stowed. It was unnecessary for him to
stipulate expressly for a proper stowage ; the law does
so in such contracts. In Hay v. La Compagnie
Havraise (9) the Cour de Cassation held, in accord
with the English cases I have cited, that a condition
as to negligence by the captain “en navigant le

Taschereaud.

(1) Caumont, Dict.Dr. Maritime, (5) 16 Can. 8. C. R. 156.
vo. “ Arrimage.” ) (6) 15 P. D. 208,

(2) L. R. 2 Q. B. 86. (7) [1893] P. D. 38.

(3)3C.P. D.410; 4C.P.D. 152. (8) [1896] P. D. 10.

{4) 2 C. B. (N. 8.) 156, (9) Dal. ’89, 1, 340,
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navire” did not extend to a defective stowage of the
goods. Now the word “carried ” in this bill of lading,
means nothing else but “en navigant le navire.”

The other conditions as to “wrongful act, fault,
neglect or error in judgment, of the pilot, master,
mariners or other servants” clearly applies only to
damage or loss from accidents of navigation. An
accident during navigation, the result of defective
stowage, is not an accident of navigation.

All the perils and acts covered by these two con-
ditions in the bill of lading are subsequent to the
stowage. Steel v The State Line(1) Forin the words
of Ritchie C.J., in Trainor v. The Black Diamond
Steamship Co. (2) :—

The terms of the bill of lading relate to the carriage of the goods
on the voyage, and not to anything before the commencement of tke
voyage.

I refer also to Tatlersall v. The National Steamship
Co. (8). '

A question might have arisen in the case as to
which law applied to this contract, but as no other
law has been pleaded or proved, the law of the Pro-
vince of Quebec governs the case, or more correctly
perhaps, should I say, the law of Belgium on the
subject, if that governed, must be assumed to be the
same as the Quebec law.

The appeal will be dismissed, but, as the appellant
succeeds on the principal point of law argued before
us, we give no costs upon this appeal.

Appeal dismissed without costs.
Solicitors for the appellants: Atwaler, Duclos & Mackie.

Solicitors for the respondents : Macmaster & Maclennan.

(1) 3 App. Cas. 72. (2) 16 Can. 8. C. R. 156.
(3) 12 Q. B. D. 297.
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Roggg’ipg&‘vg)ANq AND OTHER } APPELLANTS :
( s aeeceDD POl REBDE SRS *Oct. 14, 15.
AND #Dec. 9.

JOHN MARSHALL (PLAINTIFF)..........RESPONDENT,

ON APPEAL FROM THE COURT OF QUEEN’S BENCH FOR
LOWER CANADA (APPEAL SIDE).

Negligence—Master and servant—Common foult—Jury trial—Assignment
of facts—Arts. 353 & 414 C. C. P.—Art. 427 C. P. Q.—Inconsistent
findings—Misdirection—New trial—Pleading.

In an action to recover damages for injuries alleged to have been
caused by mnegligence, the plaintiff must allege and make affir-
mative proof of facts sufficient to show the breach of a duty
owed him by, and inconsistent with due diligence on
the part of, the defendant, and that the injuries were thereby
occasioned ; and where in such an action the jury have failed to
find the defendants guilty of the particular act of negligence
charged in the declaration as constituting the cause of the in-
juries, a verdict for the plaintiff cannot be sustained and a new
trial should be granted.

APPEAL from the judgment of the Court of Queen’s
Bench for Lower Canada (appeal side), (1) affirming the
judgment of the Superior Court sitting in Review (2)
at Montreal, which granted the plaintiff’s motion for
judgment in his favour for four thousand dollars
damages with interest and costs, and rejected the
defendants’ motion for a new trial.

A statement of the case appears in the judgment
now reported.

Lagjoie for the appellants. The declaration charges

the defendant with negligence under three specific
heads, and that an explosion was thereby occasioned

whereby the plaintiff lost the sight of both his eyes

PrESENT :—Taschereau, Gwynne, Sedgewick, King and Girouard JJ.

(1) Q. R. 6 Q. B. 534, (2) Q. R.10S. C. 318,
II
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for life. The pleas were that the risk was voluntarily
undertaken by the plaintiff in the nature of the work
for which he had engaged and which he was accus-
tomed to perform in the course of his trade as a
mechanic, that he met with the accident through his
own imprudence and direct disobedience of orders, and
denial of any fault by defendants. The jury rendered
a general verdict of negligence and special verdicts
of no negligence on the facts in issue, except on the
principal fact of the case, whether certain oakum had
become wet through the negligence of appellants,
to which they did not answer either affirmatively or
negatively. See Thompson on Trials, ss. 2670, 2681;
Faullenor v. Clifford (1) ; McQuay v. Eastwood (2).

The appellants ask for a new trial on grounds of
misdirection by the trial judge in his address to the
jury, and that the verdict is contrary to evidence,
defective and incomplete. Art. 413 C. C. P.; Co. Litt.
227a. The trial judge’s charge was in such terms as
to lead the jury away from a proper appreciation of the
special facts and direct their attention only to the
general question of negligence, and his advice to the
jury was erroneous as to facts and as to law. The
verdict is exorbitant and unjust.

Trenholme Q C. and Ryan for the respondent. Two
courts and a jury have found the prime fact of this
case in the same sense, and this court shonld decline to
re-open questions of fact so settled by both courts below:
Bellechasse Election Case (3) ; Warner v. Murray (4);
Black v. Walker (5); Allen v. Quebec Warehouse Co (6).
In a matter of procedure like this, the judgment of the
lower courts are not properly reviewable by this court.
Gladwin v. Cummings (1) ; Grant v. Etna Ins. Co. (8);

(1) 17 Ont. P. R. 363. (5) Cass. Dig. 2 ed. 769.
(2) 12 0. R. 402. (6) 12 App. Cas. 101.
(3) 5 Can. 8. C. R. 91. (7) Cass. Dig. 2 ed. 427,

{(4) 16 Cun. 8. C. R. 720. (8) 15 Moo. P. C. 516.
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Dawson v. Union Bank (1); The Quebec Bank v. 1897
Mazham (2). Appellate courts will not interfere (Cowans
unless the verdict is unreasonable and unsupported by AR;’E'[ALL.
evidence. Art. 501 C. P. Q.; Metropolitan Railway Co. —
v. Wright (3); Paterson v. Wallace (4). This case

depends on the quesiion of negligence or no negli-

gence. All other questionsare of a minor or subsidiary

nature. Brossard v. The Canada Life Insurance Co.

(5) ; Cunnon v. Huol (6).

The jury, unable to find all the facts in favour of

either party, made an application of the French
doctrine of “ faute commune,” or comparative negli-
gence. The court should uphold the jury. See remarks
by Hall, J. rending. the judgment of the court below
(7), and cases cited in 28 Am. & Eng. Enc., pp. 886 and
419. The verdict is consistent and sufficient in form.
The sub-divisions of the questions were not material to
the main issues in this case. In Quebec the courts
accept answers which are not affirmative or negative,
if the facts to which they refer are merely upon sub-
ordinate issues. Lambkin v. The South Eastern Railway
Co. (8); The Royal Canadian Insurance Co. v. Roberge
(9). Negligence-is a question of fact and not of law,
and should be disposed of by the jury. The assignment
of the fourth question went upon that assumption,
and appellants acquiesced in that position by going
to trial. Cannon v. Huot (6); Brossard v. The Canada
Life Assurance Co. (5); Tobin v. Murison (10); The
Canadian Pacific Railway Co. v. Robinson (11).

The issue as to contributory negligence in a jury
trial is covered by a general question as to the defend-

(1) Cass. Dig. 2 ed. 429, (6) 1Q. L. R, 139,

(2) 11 L. C. R.97. (7) Q. R. 6 Q. B, pp. 543-544.
, (3) 11 App. Cas. 152, * (8) 5 App. Cas. 352.

(4) 1 Macq. H. L. 748. ~ (9) QR 2Q. B.117.

(5) M. L.R. 88. C. 388, (10) 5 Moo. P.C. 110.

(11) 19 Can. S. C. R. 292.
1134
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ant’s negligence, without its being necessary to ask
whether the plaintiff also was negligent. The Grand
Trunk Railway Co. v. Godbout (1). Weight should be
accorded to a finding of negligence in a case of acci-
dent to an employee. The Canadian Colored Cotton
Co. v. Talbot (2). See also Chicago and Northwestern
Railway Co. v. Dunleavy (3) at page 143.

Instructions by the trial judge as to burden of proof
are not regarded as of law, but merely as questions of
practice. Painchaud v. Bell (4) at page 881. When
the general verdict is for the plaintiff with special
findings not inconsistent therewith, the judge may set
aside the special findings and allow the general verdict
to stand. Monies v. Lynn (5); Roche v. Ladd (6);
Billings Slate & Marble Co. v. Hanger (7).

The court should interpret the verdict as a whole,
and when ambiguities(seem to exist choose that inter-
pretation which is most consistent with the rest of the
verdict. and the circumstances of the case. Sheen v.
Rickie (8); France v.White (9) ; Emmons v. Elderton(10) ;
Kempe v.Crews (11) ; Goodhue v. Grand Trunk Railway
Co. (12); Wilson v. Grand Trunk Raihway Co. (13);
Schneider v. Boissot (14) ; The“Alice” v. The *“ Rossita”
(15).

The judgment of the court was delivered by :

GwYNNE J.—The respondent instituted this action
against the appellants for injuries sustained by him
when employed as a machinist in the service of the

(1) 6 Q. L. R. 63. (8) 5 M. & W. 175.

(2) 27 Can. S. C. R. 198. (9) 1 Man. & G. 731.

(3) 129 TIL. 132. (10) 4 H. L. Cas. 624.

(4) 21 R. L. p. 370. (11) Ld. Raym. 167.

(5) 119 Mass, 273. (12) M. L. R. 3 S. C. 114,
(6) 1 Allen (Mass,) 436, (13) 5 Legal News 88.

(7) 62 Vt. 160, (14) 8. V. 78, 1, 412,

(15) L. R. 2 P. C. 214.
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defendants, caused, as he alleges, by the negligence of 1897
the defendants. In such an action it was necessary Cowans
. . ... . v

for the plaintiff to a,.lle.g'e in his dec?ar.a,tlon t.he act Or yr, porars,
acts, whether of omission or commission, relied upon G 5
by him as the cause of the injury sustained by him, 2 °
and that such act or acts constituted negligence of the
defendants or of their servants for whom they were
responsible. Accordingly in his declaration, after cer-
tain prefatory allegations to the effect that he had
been employed to carry out the junction of the casing
of a tank which the defendants were constructing in
connection with the Montreal waterworks, and that
he proceeded with the work inside the tank by bolt-
ing the iron work together, and that when the work
was sufficiently advanced to be ready for the lead to
be poured into the strip between the tank and the
casing he applied to the defendants for two pounds of
lead and that they only gave him one pound, which
as the plaintiff alleges was insufficient, and that the
defendants told the plaintiff to work upon the bolting
of the sides of the junction at the outside, he then
_proceeds to allege the acts relied upon by him as the
cause of the injury which happened to him, and- the
nature of the injury, as follows:

7. In obedience to such orders the plaintiff immediately began work
on the outside, and while he was so employed the defendants without
in any way warning the plaintiff sent other workmen to finish the
pouring of the boiling lead on the unfinished part inside, although
they and . their managers knew that the plaintiff was working in an
exposed position on the outside.

8, The person so sent to pour the lead on the inside began to do so,
when some of the boiling lead so poured came into contact with part
of the oakum filling which was in a wet condition owing to the
negligence of the defendants, their managers and workmen, and also
to the fact that the water had penetrated to it from the water gates
constructed by the defendants at the head of the said tank, the said
water gates being in a defective, improper and dangerous condition due
to the unworkmanlike way in which they had been put in by the
defendants.
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9, An explosion immediately occurred and the steam and lead

- therefrom in a moments time rushed through the apperture connect-

ing the casing with the tank and struck the plaintiff’s eyes before he
could save himself.

10. After suffering excruciating pain and being confined to the
hospital and to his house for a long time the plaintiff now finds him-
gelf blind in both eyes for life as a result of the said accident.

11. The said accident was in no way due to any act or omission on
the part of the plaintiff, but was on the contrary due to the negli-
gence of the defendants, their managers, and representatives.

12. The defendants were in particular negligent and blameable in
three important respects, to wit :—

First, in not supplying the plaintiff with two pots of lead so as to
finish the inside work, as he himself had requested them to do upon
commencing that part of the work.

Secondly, in sending the plaintiff to work in an exposed place and
in directing other persons to finish the work without informing him,

Thirdly, in allowing the oakum to be in a wet condition.

The plaintiff claimed fifteen thousand dollars. »
The defendants in their pleas in substance denied
that the explosion which was the cause of the injuries
sustained by the plaintiff was occasioned by any neg-
ligence of theirs and averred that the plaintiff sus-
tained the injuries of which he complains by reason of

his own negligence and imprudence.

To this defence the plaintiff answered by denying
that he sustained the injuries by any negligence of
his own, and he re-asserted that, on the contrary, the
said accident was wholly owing to the negligence of
the defendants. ,

The trial took place upon questions submitted to
the jury upon an assignment of facts under the pro-
visions of arts. 853 and 414 C. C. P.

In consequence of the manner in which these ques-
tions were answered by the jury and for alleged mis-
direction in the charge of the learned judge before
whom the case was .tried, the defendants moved for a
new trial which was refused by the Court of Review.
They thereupon appealed to the Court of Queen’s
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Bench in Montreal, a majority ‘of which court, the
Chief Justice Sir Alexander Lacoste dissenting, dis-
missed the appeal. Hence the appeal to this court.
Concurring as we do in the dissentient judgment of
the Chief Justice, which shows very clearly, as we
think, that if the judgment of the majority of the Court
of Appeal should prevail the statutory provisions con-
tained in the Code of Civil Procedure of the province
in relation to trial by jury would be wholly set aside,
it might be quite sufficient for us to express our con-
currence in that judgment, but the argument pressed
very earnestly upon us by the learned counsel for the
respondent calls for some few remarks 'The argu-
ment pressed upon us was that paragraph 11 of the
declaration of the plaintiff above set out in full con-
tained an averment of an independent cause of action
which rendered all inquiry into the acts of negligence
charged in the 8th paragraph and specially designated
in the 12th paragraph wholly unnecessary and irrele-
vant, and that the effect of the plaintiff’s answer
. pleaded to the defendants’ pleas was that the plaintiff
abandoned the particular acts alleged in the declaration
as the acts of negligence complained of and rested
wholly on the charge of negligence generally as con-
tained in the 11th paragraph. This argument, if not
based upon appears to be sanctioned by, the charge of
the learned judge who tried the case to the jury, for
he appears by it to have told the jury that the 4th
question which is,
was the said injury, loss of sight, pain and suffering caused by the
negligence of the defendants, their managers or workmen ?
was the important question, and that if they should
answer either affirmatively or negatively then that the
5th, 6th and Tth questions became absolutely unneces-
sary. However, as the questions were put, he submitted
them to the jury, observing however that if he had
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prepared the questions he would have omitted them
altogéther. Now, from this contention that the 11th
paragraph of the declaration contains an independent
cause of action and that the plaintiff'sanswer to the de-
fendants’ pleas had the effect claimed, we must dissent
wholly. The 11th paragraph, as is very plain from its
terms and context, contains simply an allegation that
the “ said ” accident, namely, the accident caused by
the explosion mentioned in the 9th paragraph, which
explosion was caused by the acts mentioned in the
8th paragraph, was in no way due to any negligence
of the plaintiff, but was on the contrary due to the
negligence of the defendants, which had already been
charged in the 8th paragraph. This 11th paragraph
in fact contains nothing more than a redundant repe-
tition of the allegations in previous paragraphs—that
the explosion was caused by the acts of negligence
already alleged ; it did not in any respect render it
unnecessary for the plaintiff to prove in order to
succeed in his action the particular acts of negligence
relied upon by him as those which caused the explo-
sion. Then in the 12th paragraph the plaintiff alleges

_ three particular acts which he avers to be important

and wkich he charges to have been acts of negligence
of the defendants, one of which is mentioned in the
8th paragraph namely—* in allowing the oakum to be
in a wet condition.” Then as to the plaintiff’s answer
to the defendants’ pleas it is simply a denial of the negli-
gence imputed by the defendants’ pleas to the plaintiff
as the cause of the injuries he had sustained and a
repetition of the allegations in the declaration that
they were due to the negligence of the defendants.
This mode of pleading is, in effect, simply equivalent
to a “joinder of issue” pleaded by a plaintiff to a
defendant’s plea of like nature according to the form
of pleading in wuse in the other provinces of the
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Dominion. But the principles of pleading in an action 1897
of this nature must not be lost sight of and it has not cowans
been suggested as regards them, that there is any ,p o =
_difference between the jurisprudence of the Province = —

of Quebec and that of the other Provinces of the wa 7
Dominion and of England, although there is a differ-

ence between their forms of pleading and in proce-

dure, and in the effect of what is called contributory
negligence.

It is an established principle that a plaintiff can
succeed in an action only secundum allegata et probata,
and that in an action like the present for negligence
causing an injury to the plaintiff he must allege and
prove facts sufficient to shew a duty owed by the
defendant to the plaintiff and a breach of such duty,
and that such breach of duty occasioned the injury com-
plained of ; affirmative proof of the facts relied vpon
as constituting the negligence complained of must be
given by the plaintiff, and such facts must be incon-
sistent with due diligence on the part of ithe defend-
ant,"and therefore if the evidence should be equally
consistent with the existence or mnon-existence of
negligence the plaintiff cannot succeed. = Bullen
and’ Leake on Pleading p. 9 and precedents of de-
clarations passim. Cotton v. Wood (1); Hammack v.
White (2); Montreal Rolling Mills v. Corcoran (8).
In Wakelin v. London and South Western Railway Co.
{4), an action by the representatives of a deceased
person alleged to have been killed by the negligence
of the [defendants, Lord Halsbury, L. C., says at
page 44:

It is incumbent on the plaintiff to establish by proof that her

husband’s death has been caused by some negligence of the defendants,
-and negligent act or some negligent omission to which the injury com-

(1) 8 C. B. N. 8. 568, (3) 26 Can. C.S.R. 595.
13) 11 C. B. N. S. 588. 14) 12 App. Cas. 41
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plained of * # is attributable. That is the fact to be proved. If that
fact is not proved the plaintiff fails, and if in the absence of direct.
proof the circumstances which are established are equally consistent
with the allegation of the plaintiff, as with the denial of the defend-
ants, the plaintiff fails for the very simple reason that the plaintiff is.
bound to establish the affirmative of the proposition.

In the same case, at page 47, Lord Watson held that it
lay on the plaintiffto prove affirmatively some negligent
act or omission on the part of the defendants or their
servants which materially contributed to the injury
complained of ; that the burden of proof lies on the
plaintiff does not admit of dispute, and he adds:

Mere allegation or proof that the company were guilty of negligence is.
altogether arrelevant, * * % the plaintiff must allege and prove not
merely that they were negligent but that their negligence caused or materially:
contributed to the tnjury. :

The case of Montreal Rolling Mills v. Corcoran (1),
was decided upon the same principles recently in this.
court. Now in the case before us the plaintiff in his
declaration alleges that the cause of the injury com-
plained of was the explosion mentioned in the 9th
paragraph. That this is an undoubted fact is not dis-
puted. He also alleges that this explosion took place
from the facts alleged in the 8th paragraph. These
allegations and that charged in the 7th paragraph con-
stituted the whole of the negligence complained of in
the declaration and to the acts so charged as con-
stituting the negligence complained of the plaintiff’s
action and his proof therein are confined. See the
observations of Lord O'Hagan in Metropolitan Railway
Co. v. Jackson (2), at page 202. It is to these matters.
that the question No. 5 in the assignment of facts was.
applied. That question is divided into four parts, as.
follows:

5th. Were the defendants negligent,
1st, In not furnishing plaintiff with two pots of lead?

(1) 26 Can. S. C. R. 595. (2) 3 App. Cas. 193,
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To which the jury answer that there was no evidence. 1897
As to this question it must be admitted that it was Cowans
on an immaterial point for it could not be held that ,, ALL.
such neglect if it had been established in evidence is ——
what the law regards an act which was a cause of the Ghrynne 5
explosion. However, the jury have by their answer
substantially found that this alleged act of omission
was not established.

2ndly. In sending the plaintift to work in an exposed place ?

to which the jury answer that the place was “not

considered exposed.” Thus substantially also finding

that the alleged act of negligence was not established.
3rdly. In directing others to finish the work of pouring lead into-

the joint inside unawares to the plaintiff?

to which the jury answer “No.” They thus negative

the negligence charged in that respect.

4thly. In allowing the hemp or oakum in filling the joint to be-
in a wet condition ?
to which the jury answer “not wet when put in.””
Now the evidence showed that the immediate cause
of the explosion was the wet condition in which the
oakum was when the lead was poured in, and the:
answer of the jury to this question certainly wholly
fails to find that such wet condition was attributable to
any act of omission or of commission -of the defendants
or for which they are responsible, and that they were
so responsible was the most material fact in the case-
for the plaintiff to establish; indeed, in view of the-
other answers of the jury to the 5th question, the sole-
point upon which the question of the liability of the
defendants rested. The 6th, Tth and 8th questions.
related to that part of the defence which charged the-
accident to the plaintiff to be attributable to the
plaintiff’s own negligence and imprudence, and as to-
this the jury have by their answers to the questions.
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submitted to them found that “ to a certain extent” the
accident was attributable to the plaintiff’s own impru-
dence and want of care, and for this reason they have
deducted from the total sum of $7,500 as the amount
of plaintifi’s damages the sum of $3,500. The result of
all this appears to be that the jury have attributed to
the plaintiff himself nearly half of the injury which
he has suffered and they have failed to find that the
defendants are guilty of the only act of negligence
charged against them in the declaration and of
which any evidence was offered as constituting the
cause of the explosion which was the very gist of
the matter in issue as affecting the defendants’ liabi-
lity; for these reasons we are of opinion that the
judgment for the’ plaintiff cannot be sustained, and
that the defendants’ application for a new trial
should have been granted. The appeal must therefore
be allowed with costs in this court and also in the
Court of Queen’s Bench, and we order a new trial and
without costs, as we are of opinion that the contention
of the appellants that the learned judge’s observations
to the jury in relation to the 4th question and the
matters upon which the learned judges directed them

- that that question turned, is well founded.

As the new Code of Civil Procedure, Art. 427
enables the judge presiding at a trial to add to strike
out or amend any of the facts assigned to be sub-
mitted to the jury if he considers that by so doing a
more perfect trial of the issues will be secured, it will no
doubt be a subject of special consideration that the
questions submitted to the jury shall be so framed as
to avoid confusion and contradiction in the answers
of the jury and to arrive at the truth of the cause
of action which the plaintiff has affirmed and which
the defendants have denied, namely, that the defend-
ants are responsible for the explosion which is alleged
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by the plaintiff to have caused him the injury of which 1897

he complains. Cowars
While juries naturally feel deep sympathy with Mmsv{run.
the plaintiff, as indeed every one must do, for the
Gwynne J..

very serious injury he has suffered, the defendants
have a right to insist that they shall not be made
responsible therefor unless their responsibility shall
be established in accordance with the principles of
law applicable to the case with which they are
charged by the plaintiff in his declaration.

Appeal allowed with costs. New Trial
granted without costs.

Solicitors for the appellants: Bisaillon, Brouseau &
Lajoie.

Solicitors for the respondent: Ryan & Jacobs.
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ROBERT HAGGERT (PLAINTIFF)........ APPELLANT ;
' AND

THE TOWN OF BRAMPTON,
RICHARD BLAIN AND JOHN } RESPONDENTS.
McMURCHY (DEFENDANTS).. .....

APPEAL FROM THE COURT.  OF APPEAL FOR ONTARIO.

Mortgage, construction of—Trade fixtures—Chattels—Tools and machinery
of a “going concern ”— Constructive annexation — Mortgagor and
Mortgagee.

The purposes to which premises have been applied should be regarded
in deciding what may have been the object of the annexation of
moveable articles in permanent structures with a view to ascer-
taining whether or not they thereby became fixtures incorporated
with the freehold, and where articles bave been only slightly
affixed but in a manner appropriate to their use and shewing an
intention of permanently aflixing them with the objeet of
enbancing the value of mortgaged premises or of improving
their usefulness for the purposes to which they have been applied,
there would be sufficient ground, in a dispute between a mort-
gagor and his mortgagee, for concluding that both as to the
degree and object of the annexation, they became parts of the
realty.

APPEAL from the judgment of the Court of Appeal
for Ontario affirming with some variations the decision -
of the Chancery Division of the High Court of Justice
which had, with variations, affirmed the judgment of
the trial court dismissing the plaintiff’s action with
costs.

The liquidator of an insolvent manufacturing com-
pany claimed certain articles as chattels from mort-
gagees of the company’s lands who had gone into pos-
session and claimed the same articles as fixtures attached

‘fo the freehold. In the trial court the learned judge,

*PrESENT:—Taschereau, Gwynne, Sedgewick, King and Girounard JJ.
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{MacMahon J.), who dismissed the plaintiff’s action,
held that upon the construction of the mortgage the
property had been mortgaged as a “ going concern,”
and thatall the articles in the factory premisesincident
to and necessary for the manufacturing business of
the company were covered by the mortgage, and that
the plaintiff’s claim did not extend to certain other
articles to which he would otherwise have been
entitled to recover by the judgment. The judges in
the Divisional Court, although divided in their
opinions, agreed with the principle of construction laid
down by the trial judge but granted to the plaintiff
the other articles which had been refused him in the
trial court. The plaintiff appealed from the Divisional
Court judgment in so far as it had allowed the defend-
ants the articles claimed by them as fixtures, but as
he only partially succeeded in the Court of Appeal he
took the present appeal to- the Supreme Court of
Canada as to all machinery and other chattels for
which judgment had not already been delivered in
his favour and which were not permanently affixed
in May, 1891, when the company went into liquidation,
or, at the latest, which were not so affixed on the 15th
of January, 1894, when the respondents, the Town of
Brampton, took possession of the mortgaged premises.
Aylesworth Q.C. and Justin for the appellants. The
security is expressly restricted to the freehold ““ includ-
ing all machinery annexed to and known in law as
part of the freehold.” Some of the machinery although
slightly attached to the floor for the purpose of steadi-
ness in working could not be operated if permanently
fastened down, it being necessary to shift them when
reversed. The appellant has made out at least a prima
facie case that the machinery was not attached at the
time possession was taken by the town, and the burden
of proof was thus shifted upon the respondents to
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show that the machinery had been attached by some
person with the authority of the insolvent company.
No such proof was given, and the conclusion is
inevitable that it was attached by some person with-
out such authority and as a mere wrongdoer, and
therefore that such annexation in no way affected the
character of the property as chattels.

In considering the intention of the parties in giving
the mortgage, the ledrned trial judge seems to start
with the view, that, because the mortgagors were then
carrying on, and intended to continue carrying on the
manufacture of engines, threshing machines and agri-
cultural implements in the mortgaged premises, they
were mortgaging their factory premises, machinery,
tools and business, treated as one “going concern.”
This is an entirely erroneous idea. The company was
mortgaging nothing but its lands and buildings, in-
cluding therewith, of course, all machinery which in
law would be deemed part of the freehold. The grant
in the mortgage is of the land only. What this grant
carries with it, defendants are entitled to, but the,
interpretation of the grant cannot be widened. The
learned trial judge treats this mortgage as including
all the machinery in question because all of it was
“necessary to the carrying on of the business and
operations of the company;” but that circumstance,
even if the evidence established it, cannot afford any
indication whether or not the company, when the
various pieces of machinery were put into the build-
ings, intended them to become parts of the buildings,
or to still remain chattels.

As to the specific articles claimed upon this appeal,
the safe is clearly shown not to have been fastened.
The fact that ¢ pigeon holes” were built around it is not
material. This was not done with the intention of
fastening the safe, but as a matter of convenience. It
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is merely in the position of a chattel placed in a room,
and subsequently the room or doorways, so changed
"that the articles will not come out without being
taken apart, or the doorway enlarged. The character
of the property is not changed. See Longbuttom v.
Berry (1), at pages 129 and 139, and Park v. Baker (2).
The lathes, bending machine, Bradley forges, iron
wheel clamp, Daniels planer, band sawing machine,
platform scales, anvils and other similar machines
rested in position by their own weight only; they
were not permanently affixed in any way. See Ez parie
Astbury ; Inre Richards (3) ; Mather v. Fraser (4). The
scales in connection with the dynamometer are simply
a pair of ordinary weigh scales, and they do not become
a fixture from the circumstance that it may have been
customary to use them with a fixed machine, when in
fact they have never been in any way attached to, or
made part of that machine, any more than a chisel
becomes a fixture by the circumstance of a workman
using it in turning a piece of wood upon a turning
machine which is fixed; it may be taken away
and used for any other purpose, and is not a part of
the machine, though it may be impossible to use the
machine itself for any purpose without using the other
article as well.

Appellant is entitled to damages for illegal detention
of the machinery; Dreyfus v. Peruvian Guano Co. (5);
Cockburn v, Muskoka Mill and Lumber Co. (6); and
the difference between the value of the property at
the time of the demand made therefor, or, the time of
the commencement of the action, and the value at
the time of delivery thereof. Henderson v. Williams (7);

(1) L. R. 5 Q. B. 123. (4) 2K & J. 536.

(2) 7 Allen (Mass.) 78. (5) 42 Ch. D. 66 ; 43 Ch, D. 316.
(3) 4 Ch. App. 630. (6) 13 0. R. 343

(7) [1895] 1 Q. B. 521.
12 !
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Blakely v. Dooley (1) ; Auger v. Cook (2). We also
refer to La Banque dJd'Hochelaga v. The Waterous
Engine Works Co. (3); Hobsun v. Gorringe (4) ; Joseph
Hall Manufacturing Co. v. Haslitt (5) ; Stevens v.
Barfoot (8).

The case of Keefer v. Merrill (7) explains Crawford
v. Finlay (3), and shows it to have no application in
this case.

Blain and Cameron for the respondents. 'The articles,
though loose, belonging to the fastened or fixed
machinery, belong to the freehold, and the annexation
may be actual or constructive. Constructive annexa-
tion arises when the thing is fitted for use in connec-
tion with the premises and is more or less necessary
to their enjoyment. On this principle not only the
machines but even the patterns and tools belonging
to the fixed machinery pass with the realty, as they
were essential to the profitable user of an agricultural
implement factory. Such effect must be given to the
language used in the mortgage as to include all
things which were annexed to the freehold with their
essential parts whether fixed or loose. Hobson v.
Gorringe (4) ; 8 Am. & Eng. Encyclopedia of Law, 8,
p. 48.

The . evidence shows that there is a counter-
shaft to each of the machines consisting of a short
piece of shafting on which are fitted two or more
pulleys. Each counter-shaft runsin cast iron hangers,
which are firmly bolted to the joists and beams of the
ceilings. Each counter-shaft is connected by belting,
. both with thz line shafting and with the machine
below to which the counter-shaft belongs. Power is

(1) 18 0. R. 381. (5) 11 Ont. App. R. 749.
(2) 39 U. C. Q. B. 537. (6) 13 Ont. App. R. 366.
. '(8) 27 Can. 8. C. R. 406. (7) 6 Ont. App. R. 121.

(4) [1897] 1 Ch, 182, (8) 18 Gr. 51.
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conveyed to the line shafting then through the counter-
shaft to the machine on the floor. Another function
of the counter-shaft is to enable the machine below to
run at varying speeds This is effected by what are
called cone pulleys, which are really groups of pulleys
of different sizes; the counter-shaft is firmly annexed
and is as much a part of the machine as the rudder is
of a ship. See judgment of Brett L. J. in Sheffield,
&c , Building Society v. Harrison(1). The machine, its
belting and its counter-shaft form one fixed piece of
machinery.

The respondents rely on the following authorities :
Longbottom v. Berry (2); Holland v. Hodgson (3) ; The
Sheffield &c. Building Society v. Harrison (1) ; Ewell on
fixtures p. 21; Keefer v. Merrill (4); Rogers v. Ontario
Bank (5) ; Sun Life Insurance Co. v. Taylor (6); Dickson
v. Hunter (7); Crawford v. Finlay (8). '

The judgment of the court was delivered by :

KiNa J.—The question is whether certain things
were rightly adjudged to be fixtures in a case between
mortgagor and mortgagee. The mortgage recited that
the Haggert Bros. Manufacturing Co. had applied
to the town of Brampton for a loan of $75,000 upon
certain undertakings to carry on all their manufac-
turing business in the town, during a period of twenty
years, and it was agreed that the company should give
in security their bond in double the amount and a
mortgage for the amount of the loan, and interest
“upon all the real estate of them the mortgagors,
including all the machinery there was or might there-
after be annexed to the freehold, and which should be

(1) 15 Q. B. D. 358. (5) 21 0. R. 416.

- (2) I. R. 5 Q. B. 123. . (6) 13 Can. L. T. 106.
(3) L. B. 7 C. P. 328, (7) 29 Gr. 73.
(4) 6 Ont. App. R. 121. (8) 18 Gr. 51
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1897  known in law as part of the freehold.” The mort-
Haceurr gaged premises were conveyed by description of the
T'QE several parcels or tracts of land.

Towsy oF  The articles in question are pieces of machinery and
BRAMPTON. . . . . .
" other articles used on the premises in connection with

King J. the manufacturing.

A mortgagor in fee has not thesame right as against
the mortgagee, nor a grantor as against his grantee, that
a person having a limited interest only, as a tenant,
has to remove things annexed for the purposes of
trade or domestic convenience.

In Hollard v. Hodgson in 1872 (1), it is said:

There is no doubt that the general maxim of the law is that what
is annexed to the land becomes part of the land, but it is very difficuls,.
if not impossible, to say with precision what constitutes an annexation
sufficient for this purpose. Itisa question which must depend on
the circumstances of each case, and mainly on two circumstances, as
indicating the intention, viz. the degree of annexation, and the object
of annexation.

The circumstances indicating the intention are such:
as are patent for all to see, and not such as rest in
mere agreement with the third party. In Hobson v.
Gorringe (2), an assignee of a mortgage was held to be
entitled to treat an engine affixed to the building by
bolts and screws as part of the land, notwithstanding-
that it was brought upon the land under a contract
with the maker of the engine, by the terms of which
contract the engine was, under the circumstances
that existed, to continue the property of the seller (as
between vendor and vendee).

Articles no further attached to the land than by
their own weight may become fixtures if the circum- -
stances are such as to show that they were intended
to be part of the land, though of course the onus of”
shewing that they were so intended lies on those who-

(1) L. R. 7 C. P. 328, (2) [1897] 1 Ch. 1s2.
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assert that they have ceased to be chattels. Holland
v. Hodgson (1). :

In a number of cases were articles were held to be
affixed to the land, the affixing was by means of bolts
and screws. In Holland v. Hodgson (1), already re-
ferred to, looms were so held which were attached to
stone Hloors of a mill by means of nails driven through
holes in two of the four legs of each loom, in some
cases into beams built into the stone, and in other
cases into plugs of wood driven into holes drilled in
the stone for the purpose.

In Hellawell v. Eastwood in 1851 (2), spinning ma-
chinery fixed by screws to the floor in much the same
way were held not to be fixtures, the court considering
that they were attached slightly so as to be capable of
rernoval without the least injury to the fabric of the
building or to themselves, and the object of the annex-
ation being in their opinion not to improve the inheri-
tance, but merely to render the machines steadier and
more capable of convenient use as chattels. In recent
cases it is questioned whether the principles of law
laid down in this case were correctly applied to the
facts.

The circumstance that the fastening is merely to
steady the machines when in use is now held not to
be inconsistent with the inference that the object was
to permanently improve the freehold. Longbottom v.
Berry (3).

The court in that case says:

This fixing was clearly necessary, for they (the machines), could not
otherwise be effectually used ; as for the same reason the fixing was
obviously not occasional but permanent. It is no doubt said in this
case (referring to Mather v. Fraser (4),) that the object of fixing

was to ensure steadiness and keep the machines in their places when
worked ; but the same thing could probably be said of most trade

(1) L. R. 7 C. P. 328, (3) L. R. 5 Q. B. 123.
(2) 6 Ex. 295. (4) 2 K. & J. 536.
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fixtures from a steam engine downwards ; and if the effect of this
fixing is to cause the whole set of machines to be effectually used in
the manufacture of wool and cloth, it seems very difficult to avoid
coming to the conclusion that a necessary conveyance is to cause the
mill to be put to a more profitable use as a wool mill than it otherwise
would be. It is also equally difficult to conceive that a machine
which at all times requires to be firmly fixed to the freehold, for the
purpose of being worked, could truly be said never to lose its character
as a movable chattel.

So also in Holland v. Hodgson (1), where the looms
were attached by nails for the purpose of steadying
them and keeping them in a true direction.

In passing upon the object of the annexation, the
purposes to which the premises are applied may be
regarded ; and if the object of setting up the articles
is to enhance the value of the premises or improve
its usefulness for the purposes for which it is used,
and if they are affixed to the freehold even in a
slight way, but such as is appropriate to the use
of the articles, and showing an intention not .of
occasional but of permanent affixing, then, both as to
the degree of annexation and as to the object of it, it
may very well be concluded that the articles are
become part of the realty, at least in questions as
between mortgagor and mortgagee. See the cases
already referred to, and also Walmsley v. Milne (2),
and Wiltshear v. Cotterell (3).

It was contended that, as to a number of articles,
an inference upon the evidence ought to be drawn
that the affixing did not take place until after the
mortgagee went into possession, but the inference is
by no means a necessary one, and the conclusions of
fact should not be disturbed upon this account.

Certain articles (as the watchman's clock), are
instances of constructive annexation. Certain other
articles (as the dynamometer scales) are necessary parts

(1) L. R. 7 C. P. 328. (2) 7C. B. N. 8. 115.
(3) 1 E. &B. 674,
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of fixed machines, neither being practically dvailable
for the purpose for which it was used without the
other.

As to machines not themselves affixed at all, but
connected with fixed countershafting, we do not think
_ the machines became thereby affixed where they were
not parts of the one article.

As to the safe, the learned judges of the Court of
Appeal were evenly divided, and it is impossible to
feel confident on such a question. But considering
that the safe was put in a place structurally adapted
for it, and was so enclosed in it by a wooden structure
subsequently built that it could not be taken out
without destroying what was a portion of the realty,
and that it was put there not for a temporary purpose
but to be permanently there, it would seem reasonable
to conclude that it was so affixed as an adjunct to the
building, to improve its usefulness as such, considering
the purpose to which the building was applied.

Applying the principles enunciated to the several
classes of articles in question, those which are con-
sidered to remain chattels are as enumerated hereafter,
and the rest were affixed to and formed part of the
realty. The chattels which were not annexed to the
realty, nor became part of the realty, are as follows:
In the office, one copying press and table; in the
blacksmith’s shop, No. 7, anvil; No. 9, four anvils;
in the boiler shop, No. 11, two anvils; in the long
wood shop, iron clamp for making engine wheels ; in
the wood finishing shop, the band sawing machine,
and saws in connection therewith, also belting; in
the outside yard, the platform scale on wheels.
Amongst the miscellaneous articles, the fire hose, fire
hose reel with all its hose, tools and couplings, includ-
ing brass nozzles and branches.
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is dismissed without costs.

Appeal dismissed without costs.
Solicitor for the appellant: B. F. Justin.

Solicitor for the respondents, the Town of Brampton :
J. W. Beynon.

Solicitor for the respondents, Blain and McMurchy :
T. J. Blain.

EDWARD WASHINGTON (PLAINTIFF)..APPELLANT;
. AND

THE GRAND TRUNK RAILWAY
COMPANY OF CANADA (De-; RESPUNDENTS.
FENDANTS) sececer consrecsnsonsenenens

ON APPEAL ¥ROM THE COURT OF APPEAL FOR ONTARIO.
Roslways—Statute, construction of—51 V. ¢. 29, s. 262 (D.)—Radlway
crossings—Packing railway frogs, wing-rails, etc.— Negligence.

The proviso of the fourth sub-section of section 262 of “ The Railway
Act” (61 V. ¢. 29 (D).) does not apply to the fillings referred to
in the third sub-section and confers no power upon the Railway
Committee of the Privy Council to dispense with the filling in
of the spaces behind and in front of railway frogs or crossings
and the fixed rails of switches during the winter months.

Judgment of the Court of Appeal for Ontario (24 Ont. App. R. 183)
reversed.

APPEAL from the judgment of the Court of Appeal
for Ontario (1) reversing the judgment of Mr. Justice
Street in the High Court of Justice and dismissing the
plaintiff’s action with costs.

This action was tried before Mr. Justice Street and
a jury at Hamilton on the 11th of May, 1896. The

*¥PRESENT:—Taschereau, Gwynne, Sedgewick, King and Girouard JJ.

(1) 24 Ont. App. R. 183.
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- jury answered the questions submitted favourably to 1897
the plaintiff and assessed damages at $2,500. The Wasmineg-
learned trial judge reserved judgment on the findings "-';’.N
of the jury, and on the motion of the defendants Tur Graxp
counsel for a non-suit until the 29th day of May, 1897, R’ﬁfv‘;fy
when he directed judgment to be entered for the Coumpavy.
plaintiff for $2,500 and costs. On an appeal by the o
defendants the Court of Appeal for Ontario set aside
the judgment and verdict and dismissed the action
with costs.
The plaintiff was a yardman in the employ of the -
defendants and on the morning of the 16th January,
1896, was engaged in coupling cars forming part of a
freight train in defendants’ yard at Hamilton. While
coming out from between two cars which he had just
coupled his foot caught in a frog or between a wing-
rail and frog-rail and he was thrown down, a car
passing over and severing his right arm. The grounds
of negligence alleged so far as material to be stated,
are :—That the defendants had neglected to pack the
space between the rails in the railway frog over which
the cars were passing and in which plaintiff’s foot was
caught, as required by the Workmen’s Compensation
for Injuries Act (1), and the Railway Act (2), thus per-
mitting a defective condition or arrangement of the
ways, works, machinery, plant or premises connected
with orintended for or used in the defendants’ business.
The defendants denied negligence and pleaded that
the Railway Committee of the Privy Council, in
pursuance of the powers conferred by section 262
of The Railway Act, by an order made in Novem-
ber, 1889, allowed them to omit the packing or fill-
ing of frogs and of the spaces between wing-rails
and frogs and between gunard-rails and fixed rails from

(1) 499 V. c.285. 4(Ont.); 55 V. (2) 51 Viet. ch. 29 5. 262 (D.)
¢. 30 5. 5 (Ont.)
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the month of December to the month of A pril in each
year and directed that such order should be permanent,
and that the order was in force at the time that the
accident happened between the months of December
and April when the packing was lawfully left out of
the frogs, etc. The plaintiff contended that the Rail-
way Committee had no power to dispense with the
filling of the frogs, etc., during the winter months.

At the trial the following questions were left to the
jury:—1. Was the plaintiff’s foot caught in the frog
or between the wing-rail and the frog-rail? 2. Were
the defendants guilty of any negligence which led to
the accident? 8. If so, in what did such negligence
consist ? The jury answered that the plaintiff’s foot
was caught in the frog; that defendants were guilty
of negligencein not having the frog packed or pro-
tected ; and they assessed the damages at $2,500, for

‘which sum judgment was entered. A verdict entered

for appellant was affirmed by the Divisional Court but
set aside by the Court of Appeal.

Staunton for the appellant. The respondents are re-
quired to have their frogs filled with packing all the
year round by section 262 of the Railway Act. The
Railway Committee had no.authority to dispense with
the packing required by sub-section three in the
spaces behind and in front of frogs or crossings, and
between the fixed rails of switches where such spaces
are less than five inches in width. The application
of the proviso of the fourth subsection is limited to
the filling specially mentioned in that clause, namely,
in the spaces between any wing-rail and any railway
frog, and between any guard-rail and the track-rail
along the side of it at their splayed ends. These
words must be read in their ordinary sense as written.
Grey v. Pearson (1); Thelluson v. Rendlesham (2), at

(1) 6 H, L. Cas. 61; 26 L. J. .(2) 7 H. L. Cas. 429.
Ch. 473.
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page 519; Lowther v. Bentinck (1), at page 169 ; Leader 1897
v. Duffey (2) at page 801 ; Re Hamlet (3), at page 485. Wasmmg-
Beale, Legal Interpretation, p. 236 ; Abbott’s Railway  *o¥

Law of Canada, p. 394. THE GRAND
TRUNK

McCarthy Q.C. for the respondents. The sub-sections Rainway

of the statute must be read together as paragraphs — oro '
relating to a common subject. Maxwell (3 ed.) pp.
59, 74; Hardcastle (2 ed.) 238. Even sub-heads have
been doubted to create distinctions. Union Steamship
Co. v. Melbourne Harbour Trust Commissioners (4);
Hammersmith Railway Co. v. Brand (5); Eastern
Counties, etc., Railway Co. v. Marriage (6).

The respondents have neglected no duty under the
Dominion Railway Act, and there is-no right of action
against them here under that Act. The order of
the Railway Committee in any event affords a good
defence. Rez.v. Newark upon Trent (7); Cohen v. The
South Eastern Railway Co. (8), at page 260; United
States v. Babbit (9). Ex parte Partington (10).

The judgment of the court was delivered. by :

SEDGEWIOK J—The only question involved in this
appeal is as to whether the proviso at the end of sub-
section 4 of section 262 of the Railway Act (Canada),
51 Vict. ch. 29, applies not only to the sub-seciion
in which it is placed but to sub-section 8 as well. If
the proviso is confined to sub-section 4 alone then the
appeal must be allowed and the trial judgment restored,
otherwise the appeal fails. .

The whole section above referred to is as follows :

(1) L. R. 19 Eq. 166. (6) 9 H. L. Cds. 32.

{2) 13 App. Cas. 294, (7) 3B. & C., 59, 71.

(3) 39 Ch. D. 426. (8) 2 Ex. D. 253.

(4) 9 App. Cas. 365. (9) 1 Black, U, 8. R. 55.

(5) L. R. 4 H. L. 171. (10) 6 Q. B. 649.
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1897 262, This section shall apply to every railway and railway company
w~  within the legislative authority or jurisdiction of the Parliament of
WAsHING-
TON Canada. '
v 2. In this section the expression “packing’ means a packing of
THZ;, GRAND 404 or metal, or some other equally substantial and 'solid material,
RUNK . . . . ;
Rarnway Of mnot less than two inchesin thickness, and which, where by this
CoMPANY. section any space is required to be filled in, shall extend to within
s — one and a half inches of the crown of the rails in use on any such rail-
edgewick J. . :
——  way, shall be neatly fitted so as to come against the web of such rails,
and shall be well and solidly fastened to the ties on which such rails
are laid.

3. The spaces behind and in front of every railway frog or crossing,
and between the fixed rails of every switch where such spaces are less
than five inches in width, shall be filled with packing up to the under-
side of the head of the rail.

4, The spaces between any wing-rail and any railway frog, and
between any guard-rail and the track-rail alongside of if, shall be
filled with packing at their splayed ends so that the whole splay shall
be so filled where the width of the space between the rails is less than
five inches, such packing not to reach higher than to the underside of
the head of the rail : Provided however that the Railway Committee
may allowsuch filling to be left out from the month of December to
the month of Aprilin each year, both months included. ‘

5. The oil cups or other appliances used for oiling the valves of
every locomotive in use upon any railway shall be such that no
employee shall be required to go outside the cab of the locomotive,
while the same is in motion, for the purpose of oiling such valves.

There can be no question but that in Canadian legis-
lation the numbers of sections and sub-sections are
constituent parts of an Act. It often happens that
one section of an Act refers to another section by its
number, and it would in that case be absurd to say
that the numbering formed no part of the Act. It
must necessarily be deemed a part of the Act, other-
wise no effect can be given to a provision of that kind.
Notwithstanding the general rule that the title of an
Act forms no part of it, we were compelled in a case in
this court to hold that owing to the form which the
enactment took in that particular case, even its title
was part of it. O’Connor v. Nova Scotia Telephone
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Co. (1). A Bill passing through the legislature is 1897
invariably divided into sections. These sections are Wasama-
before Parliament during every stage of legislation ™%
and must be taken to have a legislative effect. THE GRAND
The question then is, does the “filling” men- R’I;?fgfy
tioned in the proviso extend to the “filling ” referred CoMPANT.
to in sub-section three as well as in sub-section SedgewickJ,
four ? . -
There can be no doubt that according to the gran;-
matical construction of sub-section four the proviso
is confined to that sub-section alone. It is in fact
admitted that primd facie the proviso is so limited,
but it was agreed that the legislature must neces-
sarily have intended that it should take a wider
scope and include all kinds of filling prescribed by
the whole section. Now, it is an elementary principle
that the grammatical or ordinary sense of words used
in a statute are to be adhered to unless that would
lead to some absurdity or some repugnance or incon-
sistency with the rest of the statute, in which case the
grammatical and ordinary sense of the words may be
modified so as to avoid that inconsistency and absur-
dity, but no further. Greyv. Pearsorn (2). In order
therefore to extend the proviso beyond its primd facie
limits, giving its words a secondary and extended
meaning in order to give effect to the presumed inten- <
tion of the legislature, clear and conclusive reasons
must be shown to compel us to put such a construction
upon it. :
Reading the whole section any one would naturally
suppose that the legislature intended to distinguish
between that class of filling mentioned in sub-section
three, and the class mentioned in sub-section four,
and that the first filling was to be a permanent fixture,
and that the second might, under certain circumstances,

(1) 22 Can. 8. C. R. 276. (2) 6 H. L. Cas. 61.



190

1897
‘WASHING-
TON

L/
Tar GRAND
TRUNK
RAILWAY
CoMPANY.
Sedgewick J.

SUPREME COURT OF CANADA. [VOL XXVIIL

be dispensed with during the winter months. There
was no evidence on this point before us; it was
only suggested why such a distinction should be
made. I am no expert, but I can readily understand
why the spaces behind and in front of a “ frog ”” should
at all tinfes be kept filled, in consequence of its per-
manently dangerous character, while the intervening
spaces between a guard-rail and the track-rail along-
side of it may not be so dangerous, and that it may
be convenient during the winter iime for the purpose
of more easily keeping the track free from ice and
snow to permit such spaces to be open during the
winter months. It is not clear to me why a dis-
tinction should be made in the case of the spaces
between the fixed rails and a switch and the spaces
referred to in sub-section four, but that is noreason why
I should assume there is no distinction. Whatever
the reason may be, if the enactment, as a matter of
fact, makes it we must give effect to it. No reason
has been presented which forces us to depart from the
ordinary meaning of the terms employed, or to extend
the proviso beyond its grammatical meaning. Clearly
in a case like the present the burden of sustaining the
claim for a wider construction is upon him who claims
it. The burden in the present case has not been

. sustained.

With great deference we have to dissent from the
view taken by the Court of Appeal. The error in
their judgment seems to have been in the assumption
that the Legislature intended to give a wider meaning
to the proviso and that the whole argument was to
show that there was no insuperable obstacle by reason

of the words themselves to prevent that wider mean-

ing from being given to it. In our view, in dealing
with a case like the present we must begin with the
words themselves giving them their grammatical,
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primary, and ordinary meaning. If it is, however, 1897
made clear that they are susceptible of a broader scope Wasme-
and of taking in a wider range that must be proved  *o¥
by circumstances and considerations imperatively fore- TH% &ILA;JD
ing that conclusion upon us. These circumstances Rirway
have not been shown to exist. The appeal must there- COMPaNY.
fore be allowed and the original judgment restored. SedgewickJ.

The appellant is entitled to costs in all the courts.

Appeal allowed with costs.*
Solicitors for the appellant: Stawnion & O'Heir.
Solicitor for the respéndents: John Bell.

*Leave to appeal from this judgment to the Judicial Committee of
the Privy Council has been granted.
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F. A. HOGABOOM, GEOR(}EAA.
CASE anp CHARLES MILLAR, .
(EXECUTORS AND TRUSTEES OF THE { APPELLANTS ;
HoaaBOOM ESTATE) voverrvennnininannns J

AND

THE RECEIVER-GENERAL OFL
CANADA (ArprLicANT AND PETI- o
TIONER) AND GEORGE S. HOLME- RESPONDENTS.
STED (LIQUIDATOR)......ovuvivrunenenn

IN THE MATTER OF
THE CENTRAL BANK OF CANADA AND OF
THE WINDING-UP ACT.

ON APPEAL FROM THE COURT OF APPEAL FOR ONTARIO.

Winding-up Act—Moneys paid out of court—Order made by inadvertence
—Jurisdiction to compel repoyment—R. S. C.c. 129, ss. 40, 41, 94
—Locus standi of Receiver General —55 & 56 V. c. 28, 5. 2—Statuts,
construction of.

The liguidators of an insolvent bank passed their final accounts and
paid a balance, remaining in their hands, into court. It appeared
that by orders issued either through error or by inadvertence
the balance so deposited had been paid out to a person who
was not entitled to receive the money, and the Receiver General
for Canada, as trustee of the residue, intervened and applied for
an order to have the money repaid in order to be disposed of
under the provisions of the Winding-up Act.

Held, affirming the decision of the Court of Appeal for Outario, that the
Receiver-General was entitled so to intervene although the three
years from the date of the deposit mentioned in the Winding-up
Act had not expired.

Held, also, that even if he was not so entitled to intervene the provin-
cial courts had juriediction to compel repayment into court of the
moneys improperly paid out.

APPEAL from the judgment of the Court of Appeal for
Ontario (1), which allowed the appeal of the Receiver-

*PrESENT :—Taschereau, Gwynne, Sedgewick, King and Girouard

(1) 24 Ont. App. R. 470.
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Greneral from the order of Street J., refusing an appli-
cation to compel repayment by the executors of the
Hogaboom estate of moneys which had been paid to
them out of court, under two orders made by Armour
C.J., and rescinding and setting aside the two last
mentioned orders with costs.

The liquidators.cf the Central Bank of Canada had
paid the money in question into court as part of the
balance remaining in their hands at the time of the
passing of their final accounts on their discharge, after
having paid to the creditors of the bank, out of the
assets realized, ninety-nine and two-thirds cents on the
dollar of their claims. Prior to this deposit being made,
the liquidators, having exhausted every other effort to
realize the assets of the bénk, had, in 1891, offered
the then unrealized assets for sale by tender as per
schedule made up to the 22nd July of that year. The
tenders were not opened until September, when Hoga-
boom’s tender for $44,500 was accepted, but as some of
the assets included in the schedule had been realized
in the interval, a deduction was made in respect of
those sums, computed at $2,500, and 1t was agreed that
he should be entitled to all other moneys realized from
the assets described in the schedule, and in a book con-
taining a list of the unrealized assets, until they were
actually transferred to and vested in him. This trans-
fer was effected by an order of the Master in Ordinary,
on 3rd October, 1891, containing language which
his executors contend is wide enough to include other
assets beyond those referred to in the schedule and list.
The clause in question is in the following words :—
“And every real and personal and heritable and
movable property, effects and choses in action of the
said bank, if any, of what nature and kind soever and
wherever situated and existing to which the said bank
was or appeared to be entitled or which was in the
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\

1897 custody or under the control of the said liquidators and
Hocasoon a5 the same existed on the 22nd July, 1891,” save and
rng  ©Xcept one or two claims especially mentioned. An
Receiver- application was made to the Chancellor on the 28rd
Of Carina day of October and an order made by him in the same
— _ terms.

%Eﬁm'gf:: Upon the 8th June, 1892, the Master-in-Ordinary had
%ﬁzﬁnﬁ made an order upon the application of the liquidators
——  fora finaldividend, payable upon the 2nd July follow-
ing, which recited that $2,197.50, which had been
reserved for dividends upon notes of the bank out-
standing and in circulation, and upon which no claims
had been made during the time limited by the Act,
should now form part of the funds applicable to a final
dividend of 6} per cent. which was as much, in view
of outstanding matters, as in the opinion of the liqui-
dators could be safely paid out of the assets without
incurring risk. The lignidators were also required to
deposit in the Canadian Bank of Commerce a schedule
setting forth the names and addresses (so far as known)
of the payees and the several amounts payable to them
in respect of said dividend, and all dividends pre-
viously declared but unclaimed, and to make special
deposit of the gross amount of the said dividends to be
held by the bank subject to the provisions of Section
94 of the Winding-up Act, and the order then provided
that by the 2nd July, 1892, the liquidators should de-
liver into the custody of the Master all the books of the
bank, and all claim papers, and file their final accounts
as liquidators and pay into court to the credit of the
matter any balanceremaining in their hands, including

the amount reserved to pay dividends. ,
On the 14th October, 1892, the Master reported that at
the date of the report there had come into the liquida-
tors’ hands since a previous report $118,171.92. That
after deducting various sums amounting to$110,758.01,
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there remained in their hands $7,413.91, which was de-
posited in the Canadian Bank of Commerce, and which
deposit was exclusive of $801.45 for outstanding
cheques credited and allowed to the liquidators in their
final account ; that against the sum of $7,418.91 there
were dividend cheques unclaimed amounting to $2,-
588.04, leaving in the bank $4,825.87 to be paid into
court in pursuance of the order of the 8th June, 1892.
The liguidators were then discharged, and the respond-
ent Holmested, Accountant of the Supreme Court of
Judicature, appointed liquidator without salary, and
he has, from the sum so paid into court, paid by order
of the court various small sums, but there remained in
court on the 3rd January, 1895, $3,635.18, which was
claimed, after Hogaboom’s death, by his executors as
part of the assets which vested in him under his pur-
chase in 1891.

On 4th January, 1895, Armour C. J. made an order
for payment out to the trusiees of the Hogaboom
Estate of the sum of $2,994.88, part of the moneys in
court at the credit of the liquidation proceedings, and
on the 16th May, 1896, he made a further order for
payment out of $606.36, the balance to the credit
of the same account. The Receiver-General and Finance
Minister for Canada then applied to Street J. for leave
to appeal from the orders of Armour C. J., and for a
substantive order for the repayment of the moneys, and
his applications were dismissed. He then applied to
Meredith J. and obtained leave to appeal on both
branches of his application to the Court of Appeal (1).
The Court of Appeal on the 80th June, 1897, allowed
the appeal and reversed the orders of Armour C. J.
Iv is from the judgment of the Court of Appeal that
this appeal is taken. |

(1) 17 Ont. P. R. 370.
13%
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8. H. Blake Q.C. and W. R. Smythe for the appel-
lants. The transfer order of 8rd October, 1891, entitled
Hogaboom’s Estate to the money, as it was part of the
unrealized assets and the order confirming the sale
vested all the bank’s property in Hogaboom and
covered such a residue as that in question. There are
no special circumstances to justify interference with
the orders made by Armour C. J. See Marsh v. Joseph
(1) ; Slater v. Slater (2); Dangar's Trusts (8); Re Ward
(4) ; Todd v. Studholme (5); Re Spencer (6) ; Brydges v.
Branfill (7). Summary jurisdiction is not exercised
except against solicitors and then only when their
negligence has permitted a successful crime. This
case is mot within the class in which a summary
jurisdiction is exercised. In re Opera, Limited (8); In
re Thorpe ; Vipont v. Radcliffe (3). The court has no
right to interfere in this case ex mero motu.

The Receiver-General has no locus standi to complain
or interfere on the ground that he should have had
notice of the application to Chief Justice Armour or
that the orders were ex parte in respect to him. Com-
pare secs. 40 and 41 of the Winding-up Act, and 55 &
56 Vict. ch. 28, sec. 2, which did not come into force
until a month after the order of 8th June, 1892. The
deposit of the money in court under the latter statute
cannot be substituted for the provision requiring the
deposit in a bank. There had been no escheat or for-
feiture to the crown and he consequently had no bene-
ficial interest in the moneys. The liquidation was
still going on with Mr. Holmested as liquidator ; he got
notice and the rule respecting ex parte applications
cannot be invoked. The order of Meredith J. (8)

(1) 13 Times L. R. 136. (6) 18 W. R. 240.
(2) 58 L. T. 149. (7) 12 Sim. 369.

(3) 41 Ch. D. 178, (8) [1891] 2 Ch. 154.
(4) 31 Beav. 1. (9) [1891] 2 Ch. 360.

(5) 3 K. & J. 324, (8) 17 Ont. P. R. 370.
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giving leave to appeal from the orders of Armour C.
J., after such leave had been refused by Street J. was
made without jurisdiction, and therefore no effective
appeal came before the Court of Appeal for Ontario.
See Re Sarnia Oil Co. (1); Ez parte Stevenson (2), at
page 609 per Esher L.J.; Kay v. Briggs (8); Ryan
v. Canada Southern Railway Co. (4); “ The Amstel”’
(5). See also remarks by Ferguson J. refusing appeal
from the same order (6) and cases there cited.
Newcombe Q.C., Deputy Minister of Justice,and F. E.
Hodgins for the Receiver-General and Finance Minis-
ter of Canada, respondent. The vesting orders and
minutes of settlement are counfined in their effects to
the unrealized assets actually sold and purchased on
the tender. Joint Committee of River Ribble v. Croston
Urban District Council (7). There is inherent jurisdiction
in the court to compel repayment into court of funds
which may have been erroneously and inadvertently
ordered to be paid out to an improper person. See Ex
parte James (8), at page 614 ; Ez parte Simmonds (9) ; In
re Brown (10); In re The Opera Limited (11); Brydgesv.
Branfill (12) at p. 388. This should more particularly be
done where all parties have not had an opportunity of
laying facts before the court. Flett v.Way (18); Re Dan-
gar’s Trusts (14), at page 184 ; Marsh v. Joseph (15); Inre
Spencer (16). It is trust money and ear-marked and can
be followed. Bailey v. Jellett (17). The court should
not permit itself to be used as a means of effecting a
fraud; White v. Tommey (18) at page 884. The interest

(1) 15 Ont. P. R. 347. (10) 32 Ch. D. 597. -

(2) [1892] 1 Q. B. 394. (11) 39 W. R. 398.

(3) 22 Q. B. D. 343. (12) 12 Sim. 369.

(4) 100nt. P. R. 535. (13) 14 Ont. P. R. 123.

(5) 2 P. D. 186. (14) 41 Ch. D. 178.

(6) 17 Ont. P. R. 395. (15) 74 L.T. 412 ; 75 L. T. 558.
(7) [1897] 1Q. B. 251. (16) 18 W. R. 240.

{8) 9 Ch. App. 609. (17) 9 Ont. App. R. 187.

(9) 16 Q. B. D. 308. (18) 4 H. L. Cas. 313.
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in the payment over of the money at the end of three
years from the discharge of the liquidators entitled the
Receiver-General to take such conservatory measures;
Peacock v. Colling (1) Howard v. Shrewsbury (2); and
also to special notice of the appellants’ application. The
notice to the Crown must be special ; Perry v. Eames
(8); Wheaton v. Mapie (4); Re Pdrker (5); Re
Bonelli’s Electric Telegraph Co. (6). Theofficial ligui-
dator not being allowed to act, the Receiver-General
was the proper person to intervene; In re Arthur
Average Association (7), at page 529 per Jessel M.R.
See also Duggan v. Duggan (8); Whitmore v. Tur-
quand (9) ; Walker v. Budden (10) ; Allum yv. Dickinson
(11) ; Watson v, Cave (12); Jacques v. Harrison (18).

In cases to restrain waste, it is held that trustees, to
preserve contingent remainders, couldjsupport fa bill
for the benefit of the contingent remainders. Perrott v.
Perrott (14), at page 95; Davies v. Leo "(15) ;]Birch-
Wolfe v. Birch (16). The parties affected by proceed-
ings have a sufficient interest to enable them to apply
to set them aside. Jacques v. Harrison (18). A trustee
may not sufficiently represent his certuis qui trustent
particularly if the destruction of trust estate is being
accomplished. Miller v. Ostrander (17); Baker v.
Trainor (18); [Eccles v. Lowery (19); Francis v.
Harrison (20)

Even if the provisions of section forty had not been
strictly complied with it is clear that these are moneys

(1) 53 L. T. 620. (11) 9 Q. B. D. 632.

(2) L. R. 3 Eq. 218. (12) 17 Ch. D. 19.

(3) [1891] 1 Ch. 658. (13) 12Q. B. D. 136, 165.
(4) [1893] 3 Ch. 48 (14) 3 Atkyns, 94,

(6) 14 Q. B. D. 405. (15) 6 Ves. 784,

(6) L. R. 18 Kq. 656. (16) L. R. 9 Eq. 683,

(7) 3 Ch. R. 522, (17) 12 Gr. 346.

(8) 17 Can. 8. C. R. 343. (18) 15 Gr. 252.

(9) 1J. & H. 296. (19) 23 Gr. 167.

(10) 5 Q. B. D. 267. (20) 43 Ch. D. 183.
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paid in by the liquidators and therefore available for
creditors. If so the court should insist on their restor-
ation, as in that case the Receiver-General is entitled
to any, part of it remaining unclaimed for three years,
and entitled to have it put in such a position as to
allow of the declaration of the dividend. The vesting
orders on which such reliance was placed vest the
unrealized assets on Hogaboom, ** subject to the equity
and conditions attaching thereto.” The Receiver-
Greneral’s right is at least an equity or condition.

McCarthy Q?C. for the respondent Holmested cited
Joint Commiitee of River Ribble v. Croston Urban Dis-
trict Council (1), and authorities mentioned in Holme-
sted & Langton, Ont. Jud. Act, under sec. 782 (2).

The judgment of the court was delivered by

GwYNNE J.—I retain the opinion which I held dur-
ing the argument that this appeal should not have
been entertained. It simply callsin question the juris-
diction of the High Court of Justice for Ontario to
rescind certain orders made by a judge of one of the
divisions of the court, whereby monies paid into court
in the matter of the Winding-up of the Central Bank
in favour of the scheduled creditors, were paid out of
court to parties not entitled to such trust funds. The
parties who had so received such trust funds out of
court have in obedience to the order now appealed
from repaid the monies back into court where they
now remain subject to the trust purposes for which
they were originally paid into court, and this court
could not order that money to be repaid to the appel-
lants without committing the error with which the
Court of Appeal in Ontario have adjudicated that the

(1) [1897] 1 Q. B. 251 (2) Ed. 1890, p. 656.
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1897 orders under which the monies were paid out of court
Hoeanoon Wwere affected ; and so this court would become ad-
Teg  Visedly instrumental in causing a repetition of ‘the
Recerver- breach of trust which had originally been committed
GENERAL . . e
or Canapa. inadvertently or in error. The only foundation upon
I vo Ters which the argument for the appellants has been rested
Centran  Wwas that the Receiver-General, by a petition in whose
%ﬁi;ﬁ name Her Majesty’'s Attorney-General, the Minister of

Gw;;a M Justice for the Dominion, informed the court of the
——  breach of trust which had been committed and prayed
the court to rescind the orders by which the breach of
trust had been effected, and to order the Hogaboom
estate to refund into court the monies erroneously paid
out toit, had no locus standi in court, and secondly that
the orders complained of were not appealed against with-
in the terms of the seventy-fourth scction of the Wind-
ing-up Act, nor had the proceedingsto set aside the
orders been taken in the form prescribed by the rules of
practice established under the Ontario Judicature Act
to regulate the practice of the court in the conduct of
litigious proceedings ¢nter partes. 1t would be useless to
attempt to add anything to the judgment of the learned
Chief Justice of Ontario for the purpose of establishing,
as he has done most incontrovertibly, that the court had
held the monies so paid out to the Hogaboom estate, sub-
ject to a certain trust purpose in which that estate had
no right or shadow of right whatever, and we need
only say that we entirely concur with the learned
Chief Justice in his amazement that any one could have
supposed that Hogaboom or his estate ever had any
such claim, and in the conclusion reached by him
that, by the payment of the money out of court to that
estate, a great miscarriage of justice had taken place
which it was incumbent upon the court as soon as
apprised of the error to correct. In the argument
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before the Court of Appeal for Ontario the appel-
lants, impressed no doubt with a conviction of the
impossibility of maintaining any right to withdraw
any part of the fund upon a motion made in the
manner in which they did, or upon the material sup-
plied by them in their motion for the orders, set up
a claim to retain the monies so received by them,
in. virtue of a cause of action which they claimed
to have against the liquidators of the estate in
liquidation, upon an allegation that the said liqui-
dators had not delivered to Hogaboom or his estate
the whole of the unrealised assets of the estate
which Hogaboom in his lifetime had purchased from
them and paid them for. Mr. Justice Maclennan in
his exhaustive judgment has dealt with this conten-

201

1897
N~
HogaBooM
v.

THE
RECEIVER-
(GENERAL

oF CANADA,
In re THE
CENTRAL
BANk oF
CANADA.

Gwynne J.

tion in a much fuller manner than we think was at all .

necessary for the determination of the matter with
which alone the court were dealing, for if the estate of
Hogaboom had any such claim, before they could
obtain satisfaction of it they must needs establish
their claim by a judgment pronounced upon it in their
favour, and in order to obtain such a judgment, it was
necessary for them to proceed against the liquidators
charged with having committed the wrong com-
plained of, either in an ordinary action, or at least, it
may be, by proceedings instituted against them under
‘the winding-up order, as nearly as may be in the same
manner as an ordinary action, suit or p'roceeding within
the jurisdiction of the court (1). Mr. Justice Mac-
lennan has pointed out in his judgment that in
January, 1892, Hogaboom made an application to the
court to commit the liquidators for non-delivery to
him of certain mortgages, bills, notes and other securi-
ties which he claimed to be entitled to by virtue of
his purchase of the unrealised assets of the bank, and

(1) 52 Viet. ch. 32, s. 21.
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which he had not received. This contestation was
carried on by Hogaboom into the Court of Appeal tor
Ontario; in that contestation, if there were other

" assets which Hogaboom claimed to be entitled to,

then was the time to present his claim, when it could
have been disposed of in the presence of the persons
from whom he had purchased the unrealised assets of
the bank, as they stood on the 22nd July, 1891, and
who were the parties responsible if the claim was
well founded.

The learned judge has also shewn that after much
litigation that claim was finally disposed of by an
agreement concluded between Hogaboom and the
liquidators upon the 8rd March, 1898, after the liqui-
dators had been discharged from their office, and after

- a final close of their dealings with the estate in liqui-

dation and after the payment into court in trust for
the creditors of the estate under the provisions of
55 & 56 Vict. ch. 28, of the monies which have been
paid out of court to the appellants, in the manner
complained of, and by an order made by the court
upon the application of Hogaboom in the matter upon
the 19th June, 1898, whereby that settlement was.
approved and confirmed and so finally adjudicated -
upon. By that settlement Hogaboom released and
discharged the liquidators from all claims whatsoever
and accepted the sum of fifty dollars in full of all
claims against the liquidators and the bank in respect
of the assets purchased by him and not handed over.
In the Court of Appeal for Ontario, and before us,7it
was argued that this settlement is not open to the
construction put upon it by the respondents’ counsel,
or rather that it is open to a different construction.
‘We are not here concerned at present with an inquiry
whether this be so or not, for if the estale of Hoga-
boom had, and has still, any claim for assets of the
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estate in liquidation purchased by Hogaboom, and
not handed over to him, that claim must needs be
determined and adjudicated upon in a proceeding duly
instituted asserting the demand. When that pro-
ceeding shall be, if it ever shall be, instituted, will
arise some important questions which must be decided
in favour of the appellants before they can obtain a
judgment in their favour, namely: 1st. Whether the
liquidators who are charged with having committed
the wrong of which the appellants complain, must
not be the parties against whom the proceedings
must be instituted : 2ndly. Whether the estate of
Hogaboom is or is not barred and estopped by the
settlement made upon the proceedings instituted in
January, 1892 : 3rdly. If not so estopped, whether
there is any foundation for the claim to any, and if
any, to what amount: And 4thly. Whether such
amount, if any there should be found to be, can now,
after the final discharge of the liquidators and the pay-
ment by them into court in trust for the creditors who
had proved in the liquidation, of the monies remain-
ing in their hands the property of the estate in liqui-
dation, can be charged against such monies.

In the argument before us it was expressly admit-
ted upon behalf of the appellants, indeed it could not
be contended to the contrary, that the claim which
the appellants assert in argument here has never yet
been established in proof, but their learned counsel
contended that as the appellants obtained the orders
which the Court of Appeal for Ontario have pro-
nounced to have issued upon insufficient material
inadvertently and in error.it must be assumed that
the claim had been established, that in fact it must be
go assumed contrary to the manifestly apparent facts.
The statement of this contention carries in itself its
own refutation. But all these matters are irrelevant
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upon the present appeal, as indeed also is the follow-
ing to which,. nevertheless, I must add a few words
because of the contention of the appellants’ counsel
that inasmuch as the order of the 8th June, 1892, was
made before the passing of 55 & 56 Vict. ch. 28,
which toek place on the 9th July, 1892, the appoint-
ment of Mr. Holmested as liguidator for the special
purposes named in the order of the 21st November,
1892, had the effect of continning the estate in liqui-
dation notwithstanding the passing of the final account
of the liquidators on the 14th October, 1892, and the
order of that date, and notwithstanding anything con-
tained in 55 & 56 Vict. ch. 28. Mr. Justice Maclennan
in his judgment points out that unless the liquidators
were discharged under the Act they have never been -
discharged ; that the court had no power except under
the authority of that Act to discharge them, nor to
appoint a liquidator in their place; and he concludes
that the nami'ng of Mr. Holmested, the financial officer
of the court, as a * liquidator” for the purpose of dis-
tributing the balance paid into court by the liqui-
dators, who in passing their final accounts had been
discharged, did not make Mr. Holmested a liguidator
in the sense in which a statutory liquidator repre-
senting the creditors of an estate in liquidation is
regarded. The naming of Mr. Holmested “liquidator”
for the special purpose named in the order had
no more effect than if the purpose for which he was
so named had been entrusted to him as an officer of the
court, without adding to him the appellation of liqui-

. dator; and Mr. Justice Maclennan says that the order

of the 8th June was made in anticipation of the passing
of the Act. He might indeed have added as an his-
torical fact known to the court, that the Act was
framed for the purpose of enabling the liquidation of
the Central Bank to be closed ; that it was framed by
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the present Chief Justice, Sir William Meredith, then
solicitor of the liquidators in the liquidation matter ;
that it was revised by the learned Chancellor, and so
revised was introduced into Parliament and passed,
and that the Master in Ordinary, before whom the pro-
ceedings in liquidation were conducted, had urged the.
Minister of Justice to expedite its passing. Mr. Justice
Maclennan’s judgment on this point was well found-
ed, but apart from this, the order of the 8th June was
provisional only, it authorized accounts to be taken,
- but gave no effect as yet to their being taken—they
were not taken until after the passing of the Act, and
the order did not obtain effect until the 14th October,
when the accounts having been finally taken, and the
amount to be paid in court having been ascertained
and paid into court, the order of the 14th October, 1892,
finally discharging the liquidators was made, and that
order then constituted the finality given to the liqui-
dation by the statute and the money paid into court
became by the statute money in court upon the trust
purposes named in the statute. But to advert to the
only matters which are material on the present appeal,
which affect merely the regularity of the proceedings
adopted for the purpose of obtaining a rescission of the
orders complained of, I desire to say that in my judg-
ment the jurisdiction of the court to rescind orders
which like those in the present case have been issued
as is clearly demonstrated inadvertently and through
error, and which constituted a breach of trust com-
mitted by the court itself, is not fettered in any respect
either by the rules of practice established by the Judica-
ture Act for regulating proceedings in litigious matters
inter partes, or by the T4th section of the Winding-up
Act, or in fact by any rule other than that compliance
with which natural justice requires, namely, that the
party to be affected by the order should have notice of
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1897 the application for it so as to enable him to answer such
Hoeasoou application I am of opinion that the error in the
g issuing of the orders which the court below has re-
Recerver- scinded, is so conclusively apparent, that the applica-
oﬁmcﬁ,‘;“,i. tion to the Divisional Court should have been granted
G;y:; j, @8 soon as it was made. As to the objection that the
——  Receiver General had no locus standi in curid, while I
g”ggﬂ concur in Mr. Justice Maclennan’s judgment that under
%ﬁin? the statute he had, I must repeat that in my judgment
—  itis quite immaterial whether he had or not. Her
Majesty’s Attorney General gave the court information
of the error and breach of trust through, it is true,
the form of a petition signed by the Receiver Gen-
eral, but that was sufficient information to call the
court into action whether the person signing the peti-
tion had or had not an interest in the fund. The court,
indeed, upon being informed of the error and breach
of trust as it was by its own financial officer, might
have ordered the issue of a rule #isi or any other mode
of calling upon the appellants to show cause why the
orders should not be rescinded. And finally, I am of
opinion, that in a matter of this peculiar character,
alleged irregularity in the procedure adopted in the
court below, is not a matter to be entertained in this

couri upon appeal.
The appeal, therefore, must be dismissed with costs.

Appeal dismissed with costs.
Solicitors for the appellants : Charles Millar & Co.

Solicitors for the respondent, the Receiver G-eneral :
F. E. Hodgins.

Solicitor for the respondent, George S. Holmested :
John Hoskin.
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In order to give a preference to a particular creditor, a debtor who
was in insolvent circumstances, executed a chattel mortgage upon
his stock in trade in favour of a money-lender by whom a loan
was advanced. The money, which was in the hands of the
mortgagee’s solicitor, who also acted for the preferred creditor
throughout the transaction, was at once paid over to the creditor
who, at the same time, delivered to the solicitor, to be held by
him as an escrow and dealt with as circumstances might require,
a bond indemnifying the mortgagee against any loss under the
chattel mortgage. The mozrtgagee had previously been consulted
by the solicitor as to the loan, but was not informed that
the transaction was being made in this manner to avoid the
appearance of violating the acts respecting assignments and pre-
ferences and to bring the case within the ruling in Gibbons v.
Wilson (17 Ont. App. R. 1). '

Held, that all the circumstances, necessarily known to his solicitor in
the transaction of the business, must be assumed to have been
known to the mortgagee and the whole affair considered as one
transaction contrived to evade the consequences of illegally
preferring a particular creditor over others and that, under the
circumstances, the advance made was not a bond fide payment of
money within the meaning of the statutory exceptions.
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APPEAL from the judgment of the Court of Appeal for
Ontario, afirming the judgment of the Honourable
the Chancellor, by which the plaintiffs’ action was
dismissed with costs.

A statement of the case appears in the judgment
now reported.

Gibbons Q.C. for the appellants. The person who
lent the money to the insolvent was acting as an
instrument of a particular creditor, the respondent
company, which through him obtained an illegal pre-
ference over other creditors. He was not a bond fide
lender, and the transaction does not come within
Gibbons v. Wilson (1); he was a trustee for the com-
pany to assist in a scheme to cover up the illegal
transaction; Clarkson v. McMaster (2) ; Molson’s Bank
v. Halter (8). It was a transfer to the company, who
got the proceeds and should be made to account for
them for distribution amongst creditors.

This is a clear case for setting aside, as a preference,
the transfer to the Sanford Company of the proceeds
of the chattel mortgage. Wilson gave his cheque to -
the solicitors of the Sanford company, who had taken
an order providing for the handing over of the same
to the company. No money passed. If, in relation to
the transfer of moneys, the solicitor is to be
taken as representing The Sanford Company then
there was a delivery to them of the cheque of a
third party, Wilson, clearly a security transferred
within the sixty days and subject to attack. If
he is to be taken as representing Wilson, then

. the cheque given to ths Sanford Company was

the cheque of a third party and not cash or
money and was the proper subject of attack as a pre-

(1) 17 0. R. 290, 17 Ont. App. (2) 25 Can. 8. C. R. 96.
. 1, (3) 18 Can. 8. C. R. 88.
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ference. Davidson v. Fraser (1). Creditors, whose
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"debts were maturing due, had a right to participate in Buans &

the assets as they were, and the giving of the chattel
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mortgage would prevent them enforcing any portion WiLson.

of their claims. It was just as much a transaction
with intent to defeat, delay and hinder as an absolute
disposal of the stock. Gottwalls v. Mulholland (2);
Merchants Bank v. Clarke (8) ; Mulcahy v. Archibald (4).

Ritchie Q.C. for the respbndent,Wilson. ‘Wilson had
no knowledge that the money was intended for his
co-respondents and did not know that they were
creditors of the debtor. He did not know what the
money was wanted for and had no right to ask. Had
he known of the intention to pay a creditor in full,
even if such payment would not leave sufficient to pay
the other creditors in full, he had still a perfect right
to make the advance and take the security, because the
statute expressly favours payments in money. He
bad no knowledge whatever that the money was
wanted to pay creditors, that his co-respondents were
creditors, or that the debtor was insolvent, and the
learned chanceller has found all these facts in his
favour. Gibbons v. Wilson (5). The debtor did not
give the security to get under the cover and protection
of the mortgage, and the learned chancellor refused to
impute to this respondent knowledge of any under-
standing between his co-respondents and the debtor
by which the latter was to get the support and assist-
ance of the company. This respondent had no know-
ledge until the trial of this action that his co-respond-
ents had executed and delivered in “escrow” a bond
or guaranty, and this respondent had no communica-
tion of any kind with the person to whom it was

(1) 23 Ont. App. R. 439. (3) 18 Gr. 594,
(2) 3(U.C.,)E. & A. 194, (4) 33 Can. L. J. 545.

(6) 17 Out. App. R. 1.
14
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delivered. He actunally made a present bond fide
advance of money and is entitled to hold the security

he took.

John J. Scott for the respondents, the W. E. San-
ford Manufacturing Company. The chancellor’s find-
ing upon the facts are favourable to these respondents
and against the appellants and should not be dis-
turbed. The security was for a present actual bond
fide advance of money and within the protection of the
third section of the * Act respecting Assignments and
Preferences by Insolvent Persons.” These respond-
ents were not aware of any fraudulent intention, if
any such existed, on the part of the mortgagor, to
whom the money was actually paid, and the payment
cannot be disturbed. The indemnity bond was left
with the solicitor and delivered only as “an escrow.”

The judgment of the court was delivered by—

SEDGEWICK J.—In the spring of the year 1895 one
Eliza Barnet Cheyne commenced the clothing business
in Toronto, and by the first of the month of November
in that year had become indebted to the W. E. San-
ford Company of Hamilton in the sum of about $4,700,
and had also become indebted to the firm of Burns &
Lewis, of London, and to other merchants in an
amount exceeding $8,000. This indebtedness was to
a considerable extent overdue at the time that the
mortgage, which is now in controversy, was given.
About the end of October the Sanford Company,
hearing that Miss Cheyne was about to be proceeded
against by some of her creditors, sent an agent to her
and suggested that she should make an assignment
for the general benefit of her creditors, the object being
to have the assets divided ratably among the credi-
tors. She refused to execute such an assignment, but
it was agreed that her father, whoall through appears
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to have been her business manager, and who alone on
her side gave evidence in the case, should go to
Hamilton for the purpose of entering into some
arrangement looking to the liquidation of the Sanford
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Company indebtedness. He accordingly came togedgewickJ.

Hamilton and met there the principal officers of the
company. These gentlemen retained the services of a
firm of solicitors (Scott, Lees & Hobson) in the matter,
which firm were, and had been for years previously, the
solicitors of Mr. James D. Wilson, a retired menchant
and money lender of Hamilton, who had frequently
before advanced money to various parties, and upon
such securities as were recommended to him by his
solicitors. At the meeting between Cheyne and the
company it was apparent that Miss Cheyne could not
pay her debts as they become due and that it was an
absolute necessity, if her business was to continue, that
she must get by some mearis or other a very consider-
able extension of time. It was present also to the
minds of the parties that she could not give an assign-
-ment of her property to the Sanford Company by way
of security or by way of preference, because that
would be in violation of the statute respecting
assignments - and preferences; but it was known
that under a recent decision of the Ontatio Court
of Appeal in the case of Gibbons v. Wilson (1) it was
held in effect that it was not contrary to law that a
debtor in insolvent circumstances might legally give a
mortgage upon the security of his property to a third
party and with the proceeds pay a single creditor in
full to the detriment of his other creditors, and that
too, even although the lender of the money were aware
of the fact that such was his purpose and object in
obtaining the loan when giving the security. It
was then also ascertained that Mr. Wilson would

(1) 17 Ont. App. R. 1.
14%
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be willing to advance whatever money the solicitors
wanted upon the securities mentioned by them.
It was further understood that in the event of
Miss Cheyne giving a chattel mortgage to a third
party he would advance her money sufficient to pay
the Sanford debt. That security would enable her to
hold her other creditors at bay so far as her assets
exigible in execution were concerned until the moneys
due under-the security were paid. It was thereupon
agreed that Miss Cheyne should give a chattel mort-
gage to Mr. Wilson upon her stock in trade, he
advancing the amount of the Sanford debt, $4,775,
and that the mortgage should be payable with interest
at eight per cent per annum by weekly instalments of
$100 each, the final instalment to be paid on the 11th
of November, 1899 It was agreed further that the
money received from Wilson should be handed over to
the Sanford Company, thereby wiping out their
indebtedness; further, that the Sanford Company
should execute an instrument of indemnity guaran-
teeing to Wilson the amouut of his loan, the solicitor
to hold this security and to deal with it as the neces-
sities of the case might require. There was in ad-
dition some kind of an indefinite understanding that
the Sanford Company should continue to supply Miss
Cheyne with goods to enable her to carry on her
business (this promise on the part of the company
forming to a very considerable extent the inducement
under the influence of which Miss Cheyne became a
party to the transactions), and that she should at once
give to the Sanford Company a second chattel mort-
gage upon her stock, including subsequently acquired
property, in consideration of the sum of $916, the
amount of the value of the goods which they were
then to advance, the money secured under such instru-
ment to be paid forthwith. Previous to this final
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arrangement Mr. Scott, the partner of the solicitor,
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and had in effect informed him that he wanted this
money upon the security of a chattel mortgage cover-

Lewis
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WiLson,

ing the stock and goods owned by one Miss Cheyne in geggewick.

Toronto. Mr. Scott, who was aware of all the circum-
stances, had not given Mr. Wilson any further infor-
mation upon the subject than I have stated, Mr.
Wilson having the fullest confidence that so far as he
was concerned, Mr. Scott’s assurance that he would be
fully protected was all that was necessary. He had
never known or heard of Miss Cheyne before. In fact
he did not know whether she was single or married,
but as already stated he knew from his experience that
he might place the most implicit reliance upon the
advice of his solicitor, Mr. Scott. In pursuance then
of this arrangement, Miss Cheyne executed the chattel
mortgage in favour of Wilson, and Wilson gave the
money to the solicitors; the solicitors gave the money
tc the company, the company gave the bond of
indemnity in favour of Wilson to the solicitors, and
within a week the Sanford Company sent goods to
the extent of $916 to Miss Cheyne, and on the 5th of
November she gave the chattel mortgage above re-
ferred to, to the company payable forthwith. Two
weeks afterwards the Sanford Company, without Wil-
son’s knowledge, took possession of the whole of the
property covered by the mortgages, advertised the
same for sale, and realized a sum not quite sufficient
to pay off the two mortgages, leaving nothing what-
ever for the appellants, Messrs. Burns & Lewis, nor for
any of her other creditors. An action was commenced
on the 15th of November, 1895, a fortnight after the
date of the mortgage, to set it aside, the defendants
being Miss Cheyne, Mr. Wilson and the company.
Upon the trial the learned Chancellor for Ontario de-
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1897 cided, although with very great doubt, that the trans-
Bums & action was valid, and his finding was sustained by
L’?vWIs the Court of Appeal upon the authority of Gibbons v.
Wison.  Wilson (1), and it is from that judgment that this

Sedgewick J. appeal is taken.

— The law upon the subject is contained in the Act
Respecting Assignments and Preferences of Insolvent
Persons, (Revised Statutes of Ontario, ch, 124) and
the Amending Acts, 54 Vict. ch. 20 and 58 Vict.
ch. 23. Section 2 of the principal Act (R. S. O. Chap.
124) was repealed by the Act of 1891, a new section
of that Act being substituted therefor, and it enacts,
among other things:

First—

/ .

That every assignment of property made by a person at a time when
he isin insolvent circumstances, oris unable to pay his debts in full, or
knows that he is on the eve of insolvency, with intent to defeat,
hinder, delay, or prejudice his creditors, or any one or more of them,
shall as against his creditor or creditorsinjured, delayed or prejudiced,
be utterly void. )

Secondly—

That every such transfer to or for a creditor with intent to give such
creditor an unjust preference over his other creditors or over any one
or more of them, shall, as against the creditor or creditors injured,
delayed, prejudiced or postponed, be utterly void.

And further that a transaction of that kind shall be
presumed to be made with intent and to be an unjust
preference if made within sixty days previous‘to the
time when any action is taken to impeach it. These
provisions are, however, subject to section 8 of the
‘principal Act, which enacts, among other things, that
nothing in the preceding section, to which I have
referred, should apply to any bond fide assignment of
property which is made by way of security for any
present actual bond fide advance of money. ’

(1) 17 Ont. App. R. 1.
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The Act of 1895 above referred to only affects this
case in so far as it adds to the existing rights of the
attacking creditors. In orderto arrive at a conclusion
" as to whether this case comes within the statute the
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case must be looked at from three points of view, viz. : geqgewick .

First, irom the view of the debtor ; secondly, from the
view of the creditor ; and thirdly, from the view of
the lender. I do not think there can be any question
here, but that Miss Cheyne, as a matter of fact, was a
person in insolvent circumstances and unable to pay
her debts in full at the time she executed the instru-
ment impeached. There is a question, however, as to
the intent with which she did it. Did she do it with the
intent to delay her creditors, or with the intent to give
a preference to the company, or only with the intent of
enabling her to carry on her business ? While this
latter intent no doubt did exist there can be no ques-
tion but that such intent was to be carried out by so
protecting her property that her other creditors could
not by any means avail themselves of it for the pay-
ment of their claims. In other words, her desire to
carry on her business was to be attained by setting her
other creditors at defiance through the medium of this
chattel mortgage which for four years at least was to
remain in existence against them. There was therefore
clearly an intent on her part to hinder, delay, and pre-
judice her creditors.

Now, from the point of view of the company : It was
admitted at the argument, and it is unquestionably
correct, that they could not have taken this mortgage
in their own names. Had they done so it would at
once have come within the statute and been void as
an unjust preference.

The principal question in controversy is as to Wilson.
Was this mortgage, so far as he was concerned, by way
of security for a ‘ present actual bond fide advance of
money ?”
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Now I admit that an insolvent debtor may sell or
mortgage his property for money and then pay that
money to one of his creditors, even though in doing
80, he should give a preference to that creditor over
all of the other creditors, and further that such a
transaction cannot be successfully attacked under
the statute, even though the lender knows of the
debtor’s intent to effect such preference, and we
have so held in Campbell v. Patterson (1). The pay-
ment of money to a person in exchange for property
of that person does not per se¢ affect in any way
the quantum of his assets available for his creditors
generally, and there is no principle of law which
compels any man bargaining for or taking security
upon goods to make any inquiry either before or after-
wards as to what disposition it is intended to make of
the money or property transferred. He is none the
less debarred from completing the transaction even
although aware of its purpose. Is Mr. Wilson in that
position here? He endeavours to shield himself by
setting up his ignorance. It was at first contended at
the argument before us that Mr. Scott was not his
solicitor, and even if it were held that he was, the
solicitor’s knowledge was not his knowledge. The
first contention was abandoned, but the other was
pressed. So far as this point is concerned we are of
opinion that his solicitor’s knowledge necessarily
acquired in connection with these same transactions
was his knowledge, and that he must be held to have
known what his solicitor knew. It was in our view
the same as if the solicitor had Mr. Wilson’s money in
his hands for the purpose of investing it in such a
way as the solicitor might think expedient, he having
a power of attorney to carry on the business in the
same way and to the full extent that his principal

(1) 21 Can. 8. C. R. 645. ; Sub nomine. Campbell v. Roche, 18 Ont,
App. R. 646.
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might have done. Under such circumstances, the 1897
defence of ignorance on the part of the principal Boaws &
would be of no avail as against the knowledge of the LE:’WIS
attorney. Now, in our view all of these transactions WiLsoN.
must be viewed as one transaction. Each of its con- Sedge?ck I,
stituent facts had relation to every other in connection —,
with it, and all must stand or fall together. The ’
defendant company were rightly desirous of payment

or security for their debt. They called in the aid of

a solicitor to advise as to how this desire might be
accomplished. The solicitor had, in substance, in his
possession funds of his principal with full powers of
investing them. Both he and the company knew

that the debtor could not give a security direct to the
company. That would undoubtedly be a violation of

the statute, but the solicitor suggests: “In your

interest 1 can get over the statute. I have read Gib-

bons v. Wilson (1) ; 1 will take my client’s money and

pay you and get Miss Cheyne to give a chattel mort-

gage to me, you at the same time giving me a bond of
indemnity that I will eventually get back my money.”

It was a happy suggestion, is immediately adopted,

and the transaction was cempleted upon these lines.

I may have drawn too strong inferences from the
admitted facts, but it is clear that substantially the
transaction was just as I have stated. I do not think

that under these circumstances the money, even
although it was Wilson’s money, was given in good

faith to Miss Cheyne. The whole intent and object

of the scheme, so far as the company was concerned,

and so far as its solicitor (he being Wilson’s solicitor
- as well) was concerned, was to secure the payment in

full of the Sanford claim, the necessary consequence of

which was, and was known to be, that all the other
creditors would be, at all events, hindered and delayed

in their remedies, if not, as matters subsequently

(1 17 Ont. App.R. 1.
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turned out, defeated altogether. The money was not
money paid to Miss Cheyne at all. The chattel mort-
gage was a mere instrument taken by;the company to
secure the object they had in view. Wilson himself
was a like instrument used by them to aid in the
same purpose, nothing more than a mere portion of
the machine devised by the solicitor to,work out his
ingenious plan. It was not upon the security of the
Toronto goods that the solicitor paid the company, but
it was becanse he knew, whether by verbal promise
or by reason of the written indemnity of the com-
pany, they would protect him and Wilson from all
loss in the matter, and under these circumstances it
seems to me an impossible task to show that there
was a bond fide payment of money by Wilson to Miss
Cheyne. On the contrary it was a mald fide payment
to the company for the purpose of avoiding the statute
under the guise of a colourable or fictitious ’payment
to Miss Cheyne.

It is satisfactory to know that all the money due to
‘Wilson has been realized from the sale of the proceeds,
the same having been paid over to him since the com-
mencement of this action, by the company.

* Weare of opinion that this appeal should be allowed ,
The result will be that the money received by the
company from Wilson, instead of being devoted exclu-
sively to the company’s benefit, will now be divided
pro ratd among themselves and their fellow creditors.

There will be judgment for the appellants, and they
will have judgment in the court below as asked in
their statement of claim, with costs.

\ Appeal allowed with costs.

Solicitors for the appellants: Gibbons, Mulkern &
Harper.

Solicitor for the respondent, Wilson: 7. B. Martin.
~ Solicitors for the respondents, The W. E. Sanford
Manufacturing Company: Scott, Lees & Hobson.
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AND *Dec. 9.
MARY CALLENDAR THOMPSON
(DEFENDANT) «eeor cernreerarnsnesseneeeres } RESPONDENT.

ON APPEAL FROM THE COURT OF APPEAL FOR ONTARIO.
Mortgage—Married women—Implied covenant—Disclaimer.

Where a deed of lands to a married woman, but which she did not
sign, contained a recital that as part of the consideration the
grantee should assume and pay off a mortgage debt thereon and
& covenant to the same effect with the vendor his executors,
administrators and assigns, and she took possession of the lands
and enjoyed the same and the benefits thereunder without dis-
claiming or taking steps to free herself from the burthen of the
title, it must be considered that in assenting to take under the
deed she bound herself to the performance of the obligations
therein stated to have been undertaken upon her behalf and an
assignee of the covenant could enforce it against her separate
estate.

APPEAL from the judgment of the Court of Appeal
for Ontario revetsing the judgment of Armour C.J. in
the High Court of Justice which ordered and adjudged
that the plaintiff should recover $4,891.96 out of the
separate property of the defendant Mary Calendar
Thompson, with costs. '

The action was brought against the respondent, a
married woman, and Robert Cameron Sinclair. for
the purpose of enforcing against her and her separate
estate a covenant contained in a deed of lands
by him to her made under the following circum-
stances. The plaintiff had conveyed the lands to Sin-
clair by deed, whereby the said Sinclair assumed a

PresENT —Taschereau, Gwynne, Sedgewick, King and Girouard JJ.
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mortgage thereon and covenanted with the plaintiff
that he would pay the same. Sinclair afterwards con-
veyed the lands to the respondent by a deed made in
consideration of the assumption by her of the said
mortgage and a sum of money (the receipt whereof
was by him acknowledged), and in the said deed
there was contained a covenant with the vendor
therein and his assigns by the said respondent '
that she would assume and pay off the said above
mentioned mortgage when it fell due and to
indemnify him and his assigns from all payments
on account. thereof. The respondent did not sign the
deed which, contained her covenant in favour of
Sinclair, but she took possession and enjoyed the lands
thereunder until the mortgagees took possession in
default. The plaintiff obtained from Sinclair, before
action, an assignment of all his rights against the
defendant under the covenant in question. Subse-
quently Sinclair executed a release of the covenant by
an instrument in writing which declared that there
had been no intention at the time of the conveyance
that the defendant should assume any personal liability
to pay the mortgage although according b the deed
she appeared to be liable therefor. The plaintiff
appeals from the judgment of the Court of Appeal
reversing the decision of the trial judge and directing
judgment to be entered for the defendant Thompson:
The issues raised on the appeal are set out inthe judg-
ment of His Lordship Mr. Justice King.

Armour Q.C. for the appellant. The defendant was
clearly liable on the documents, and parol evidence
is inadmissible to contradict them, and inadmissible
and insufficient to reform the deed, and the Court of
Appeal was wrong in giving effect to such evidence.
The defendant must now, retaining, as she does, the
land, pay the balance of the consideration for which it
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was purchased. Cherry v. Heming (1); Willson v.
Leonard (2); Webb v. Spicer (3); Rex v. Houghton-le-
Spring (4). The conditions on which the deed was
delivered are binding on the grantee as an essential
part of the contract and germane thereto; Mackenzie v.
Coulson (5), per James V. C. at page 375. She knew
of the obligations charged upon her title ; Eaton v.
Bennett (6), and there was no error as to the agree-
ment; MeNeill v. Haines (7) per Ferguson J. at page
485. See also Hart v. Hart (8). There has been no
disclaimer either by deed or matter of record although
she took possession as grantee and for years received
the rents, issues and profits. Fraser v. Fairbanks (9)
per Gwynne J. at page 87, and per Sedgewick J. at
page 89; Smith v. Cooke (10) ; Blair v. Assets Company
(11) at page 418; also re Dunham (12); and re Defoe
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(18). 'This is not a case of dealing between husband

and wife and McMichael v. Wilkie (14) cannot apply.
See also Williams v. Balfour (15).

Aylesworth Q.C. for the respondent.—The uncontra-
dicted testimony shows that respondent’s purchase of
the property was upon the express condition and stipu-
lation that she was not to assume or become liable for
the mortgage thereon, but that Sinclair alone was to
be liable for the mortgage without any right of in-
demnity, and that, by inadvertence and mistake, the
alleged convenant sued on was inserted in the deed.
The parol evidence was admissible to prove these facts;
and, therefore, neither Sinclair nor any assignee from
him could maintain an action on the supposed covenant.

(1) 4 Ex. 631. (8) 18 Ch. D. 670,

(2) 3 Beav. 373. . (9) 23 Can. 8.C. R. 79.
(3) 13 Q. B. 886. (10) [1891] A. ©. 297.

(4) 2 B. & Ald. 375. (11) [1896] A. C. 409.

(5) L. R. 8 Eq. 368. (12) 29 Gr. 258.

(6) 34 Beav. 196. (13) 2 0. R. 623.

(7) 17 0. R. 479. (14) 18 Ont. App. R. 464.

(15) 18 Can. S. C. R. 472,
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1897  Story’s Eq. Juris, sects. 158 and 155. Price v. Ley (1);

Suarn Wake v. Harrop (2); Fraser v. Fairbanks (3); British
THO;I’.PSON Canadian Loan Co.v. Tear (4); Beatty v. Fitzsimmons (5);

——  Corby v. Grey (6). ‘

The appellant, as assignee of the alleged covenant,
stands in no better position that the assignor Sinclair,
for the covenant is merely a chose in action, and the
assignee takes it subject to the equities existing be-
tween the parties. Patterson v. McLean (7); Davis v.
Hawke (8) ; Inre Natal Investment Co. (9). The re-
spondent is not bound by the deed from Sinclair to
her, or by the covenant therein, as she did not execute
the deed nor assent to it, and was never at any time
"in receipt of the rents and profits of the property con-

- veyed by the deed. See Shep. Touchstone, 177; Com.
, Dig. tit. *“Fait” A2; Co. Litt 231a ; 2 Roll Rep. 63.
See also Webb v. Spicer (10); Rex v. Houghton-le-
Spring (11); Burnett v.-Lynch (12); a party to a deed,
who does not execute it, assent to it or take the benefit
of it, is not bound by the deed or the covenant con-
tained in it. - Even though she had accepted the
benefit of this deed, she would not be liabie to the
appellant in an action of covenant, for such an action
cahnot be maintained on a deed conveying land,
executed by the grantor, and purporting to contain a
covenant by the grantee to pay a mortgage on the
property, but which deed has not been executed by the
grantee. Credit Foncier Franco-Canadien v. Lawrie (1),
and cases therein cited. The land in question was con-
veyed to the wife as the husband’s nominee by deed .

(1) 4 Giff. 235. . (7) 21 0. R. 221.
(2) 6 H. & N. 768. (8) 4 Gr. 394.

(3) 23 Can. 8. C. R. 79. (9) 3 Ch. App. 355.
(4) 23 O. R. 664. (10) 13 Q. B. 886.
(5) 23 O. R. 245, (11) 2B. & Ald. 375,
(6) 15 0. R. 1. . (12) 5 B. & C. 589.

(13) 27 O. R. 498.

¥
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absolute in form, but for the purpose of security only,
and consequently she is not liable to indemnify the
vendor. Walker v. Dickson (1) ; Gordon v. Warren (2) ;
Fraser v. Fairbanks (8). Sinclair acted as agent for the
purchase of the property, and the respondent is not
bound to pay off the mortgage or idemnify him, as
this equitable obligation arises only between vendor
and purchaser, and not hetween an agent and his
principal. Even if she was underany implied obliga-
tion to Sinclair, such obligation was not one which
could be assigned, and therefore, nothing passed to the
plaintifi. Campbell v. Robinson (4); Oliver v. Mec-
Loughlin (5). See the language of the Lord Chan-
cellor in Jones v. Kearney (6), at p. 155. See also
Campbell v. Morrison (7).

The respondent being a married woman, the obli-
gation to pay off the mortgage is not enforceable
against her, as such obligation cannot be said to be a
contract made by her in respect of her separate pro-
perty ; McMichael v. Wilkie (8); especially as the
liability, if any, arises wholly by implication of law
and in the absence of contract, It can no more operate
now than before the ¢ Married Women’s Property
Act, 1884 (9).” We refer also to Wright v. Chard (10),
A plaintiff who seeks to charge the separate estate of a
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married woman must make out at least some contract

or engagement with him on her part. Jones v. Harris
(11) ; Johnson v. Gallagher at page 514 (12); Aguilar

v, Aguilar (18) ; Ambrose v. Fraser (14).

The judgment of the court was delivered by :

(1) 20 Ont. App. R. 96, (8) 18 Ont. App. R. 464. -
(2) 24 Ont. App. 44. (9) R. 8. 0.[1887] ch. 132.
(3) 23 Can. S. C. R. 79. (10) 4 Drew. 673.

(4) 27 Gr. 634. (117 9 Ves. 486.

(5) 24 O. R. 41. (12) 3 DeG. F. & J. 494.
(6) 1Dr. & War. 134. (13) 5 Madd. 414.

(7) 24 Ont. App. R. 224. (14) 14 O. R. 551.
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1897 KiNe J.—Sinclair entered into a written contract to
Suarr  purchase, and expressly agreed to indemnify his ven-
Tnoﬁrsox dor, Mrs. Small, against personal liability for the mort-

—  gage debt charged on the property and which formed
ng_']' part of the purchase money, but was suffered to be
retained by the purchaser to protect him against the
mortgage charge. It is claimed that he purchased for
and on account of Thompson, the husband of the
female defendant. In such case the principal on
taking over the property would ordinarily be bound
to the agent to assume any obligations for the pur-
chase money which the agent had entered into with

the consent of the principal.

But it is claimed that Sinclair, in consideration of
$50 agreed with his principal to take upon himself
the obligation to the vendor to assume payment of the
mortgage debt without recourse against his principal.

Both Sinclair and Thompson swear to this, but the
learned Chief Justice who tried the case did not give
credit to their statements. First, as to Sinclair.
Against his statement there is to be placed the clear
statements of the deed to the contrary effect. And
the deed was written by him, copied, he says, from
the deed given to him by Mrs. Small. But is it not
well nigh incredible that a person should make an
express bargain to assume the responsibility for the
mortgage debt himself, and then, having made such an
agreement for a purpose which he swears was well
known to him, viz., that his transferee should be free
from all liability in respect of it, should immediately
afterwards, in the course of carrying out the transfer,
state in plain English what was palpably inconsistent
with such agreement, viz., that Mrs. Thompson was
to assume responsibility for the mortgage debt and to
indemnify Sinclair against liability therefor ?
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The explanation put forward, that the deed was
copied by him from the original deed to him, is no ex-
planation at all. In view of this and of Sinclair’s
assignment to Mrs Small of his claim for indemnity
against Mrs. Thompson, and then of his still later at-
tempt to release the same to Mrs. Thompson, it is little
wonder that the learned Chief Justice preferred to give

effect to the terms of the deed as against Sinclair’s

attempt to cut it down.

Then as to Thompson : There is the fact that he had
the deed from 1890 to 1895 in his possession. He says
that he never read it, but kept it in his safe all the
time. But it seems to me (as it probably seemed to
the learned Chief Justice) that one who contrives a
plan of hiring a man of straw to place between the
vendor and himself, so that in certain events he may
not have topay what they all suppose is the fair value
of the property, and who then trusts so implicitly to
the man of straw as to take a transfer from him with-
out looking at it, ought not to be surprised if there is
~ found some difficulty in acting upon his view of the
transaction.

The action is, however, against Mrs. Thompson, who
is sought to be made liable in respect of her separate
estate, and this can only be done upon a contract by
her. That she had separate estate is manifest upon the
evidence. The question then is: Did she contract ?

It is contended for the plaintiff that she was the real
" principal for whom Sinclair was acting, and that this
was unknown to Mrs. Small at the time of the agree-
ment. I think, however, the proper conclusion upon
the evidence is that the consideration was paid by
Thompson out of his own moneys.

Then as to making out the deed to Mrs. Thompson.
His account of it is that he did this in order to keep

the property free from execution in a suit that he anti-
15
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1897  cipated relutive to the Princess Theatre. But Mrs.
Swar. Thompson speaks of this theatre as being her separate -

Tomesox, PTOPEItY- As it appears that Thompson fell himself
Ko under a pre-nuptial obligation to transfer to his wife all

8 property that he should become entitled to, and in

pursuance of this did in fact transfer to her a number

of properties, the more reasonable view is that in this

case he was acting in the like manner, and so the trans-

fer was in the nature of an advancement by Thompson

to his wife. But in either case, and equally, the ques-

tion is: Was there in fact a contract by her?

The indenture contained what purports to be an ex-
press covenant that she shall pay the amount of the
mortgage debt and idemnify Sinclair against liability
therefor.

It is also stated in the recital as part of the con-
sideration that the grantee is to assume the obligation
to pay the mortgage debt. Mrs. Thompson did not
execute the deed, and the question is whether she has
taken the benefit of it and adopted it. Upon execution
of a deed the estate is divested out of the grantor
and put in the party to whom the conveyance is made,
although made in his absence and without his know-
ledge, until some disagreement to take the estate
appears (1). While, primd facie, every estate is sup-
posed to be beneficial to the party to whom it is given,
the party himself is the best judge of whether it is so
or not, and he cannot be forced to take an estate
against his will; accordingly he may renounce or
refuse the gift. Townson v. Tickell (2). * He is sup-
posed to assent until he does some act to show his dis-
sent,” per Holroyd J.

Mrs. Thompson appears not to have known of the
deed until action brought. However, there came a
time when she did know of it; and so far (as appears

(1) 4 Cruise Dig. 9. (2) 3 B. & Ald, 31.
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to me), she has done no act since and down to the
present time, to free herself from the burden- of the
title. She does indeed seek to free herself from obli-
gations, whether express or implied, contained in the
deed, contending that she did not execute it, and that
she never authorized Sinclair or her husband to enter
into any contract for the purchase, or to bind her in
any way to pay the amount of the original consider-
ation, or to accept the deed ; and she claims that she
cannot be held liable in respect of her separate estate
upon any implied agreement to indemnify or save
Sinclair harmless from payment of the mortgage. A
person may indeed set up inconsistent defences in his
pleading, but while some of the defences here imply
an intention to hold to the transfer, there is, so far as I
observe, nowhere a sufficiently distinct, or in fact any,
disclaimer of all benefit and advantage under the deed,
and no act or disclaimer proved in evidence. On the
contrary, by pleading Sinclair’s release of her covenant
she adopts the conveyance of the property toher. This
being so, and the deed upon the face of it showing
a clear expression of intention that the grantee is to
assume the obligation of the grantor to pay the mort-
gage debt as part of the original consideration, it
would seem that Mrs. Thompson,’in assenting to take
under the deed, binds herself to the undertakings
expressed in it on her part to be performed and fulfilled.
She has therefore contractedfin a way that binds her
separate estate. Unfortunately owing to the specu-
lative values placed upon the property at the time of
purchase, the amount of the mortgage debt exceeds the
present value of the property. Were it not so, this
suit would not have reached this stage.

Another objection to plaintiff’s claim is that it was
not competent for Sinclair to”assign, or for plaintiff to
- take an assignment of a liability of the nature of that
153
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alleged. This point comes specially up in an appea
argued next after this, (1) and is decided adversely to
the objection here taken.

Upon the whole case thercfore, the appeal is to
be allowed with costs.

Appeal allowed with costs.
Solicitors for the appellant: Hendersorn & Small.
Solicitors for the respondent : Canniff & Cannif.

JOHN MALONEY (DEFENDANT)......... APPELLANT;
AND

ELIZABETH PRUDENCE CAMP-

BELL (PLAINTIFF) ..c.co vevevennnes RESPONDENT.

ON APPEAL FROM THE COURT OF APPEAL FOR ONTARIO.

Action, right of —Conveyance subject to mortgage—Obligation to tndemnify
—Assignment of—Principal and surety—Implied contract.

The obligation of a purchaser of mortgaged lands to indemnify his
grantor against the personél covenant for payment may be
assigned even before the institution of an action for the recovery
of the mortgage debtand, if assigned to a person entitled to recover
the debt, it gives the assignee a direct right of action against the
person liable to pay the same.

APPEAL from the judgment of the Court of Appeal
for Ontario (2) affirming the decision of the Common
Pleas Division of the High Court of Justice which
maintained the plaintiff’s action with costs.

A sufficient statement of the case appears in the
judgment of the court delivered by His Lordship Mr.
Justice King.

*PRESENT :—Tascherean, Gwynne, Sedgewick, King and Girouard
JJ.

(1) Maloney v. Campbell, 28 Can.  (2) Campbell v. Morrison, 24 Ont.
8. C. R. 228. App. R. 224, o
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C. H. Ritchie Q.C. (Boland with him) for the appel-
lant. The appellant did not execute the deed con-
veying the mortgaged property to him ; Credit Foncier
v. Lawrie (1), but he had a right to protect the
property as he did by payments of interest on the
mortgage during the time he considered he had aright
to deal with it; Re Errington (2). There was an un-
derstanding collateral to the agreement that he should
not be liable for the mortgage; British Canadian Loan
Co. v. Tear (8) ; Beatty v. Fitzsimmons (4). An implied
obligation cannot be assigned so as to give a right of
action ; see Fraser v. Fairbanks (5) at page 87 per
Sedgewick J. No right of action could arise against
the appellant until the mortgagor was damnified;
Jacoby v. Whitmore (6); Campbell v, Robinson (7);

Eddowes v. Argentine Loan and Mercantile Co. (8);.

Hughes-Hallett v. Indian Mammoth Gold Mines Co.
(9). A purely personal right of this kind cannot be
assigned ; Canham.v. Rust (10) ; Milnes v. Branch (11);
Haywood v. Brunswick Permanent Benefit Building
Society (12); In re Law Courls Chambers Co. (18);
Aldous v. Hicks (14).

This is not a case of a covenant to the covenantee
or his assigns, and as such is distinguishable from
Werderman v. Société Générale d’Electricité (15). A mere
possibility is not asssignable. Robinson v. Macdonell
(16), at page 286. A mere naked right to be indemnified
is not assignable. Smith v. Teer (17) ; as to the effect of
theassignment of the implied covenant,see Sutherland v.

(1) 27 O. R. 498. (9) 22 Ch. D. 561.
(2) [1694] 1 Q. B. 11 (10) 8 Taunt 227.
(3) 23 O. R. 664. e (11) 5 M. & S. 411.
(4) 23 0. R, 245. (12) 8 Q. B. D. 403.
(5) 23 Can. 8. C. R. 79. (13) 61 L. T. 669.
(6) 49 L. T. 335. (14) 21 O. R. 95.
(7) 27 Gr. 634. (15) 19 Ch. D. 246.
(8) 63 L. T. 364. (16) 5 M. & S. 228.

(17) 21 U. C. Q. B. 412.
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Webster (1), at page 227. The appellant refers to Walker
v. Dickson (2) ; Canada Landed and National Investment
Co. v. Shaver (8); Williams v. Balfour (4), per Strong
J. at pp. 479-481, refering to Campbell v. Robinson (5).
McPherson and Clark for the respondent. The cases
of Eddowes v. Argentine Loan and Mercantile Co. (6);
and Hughes-Hallet v. The Indian Mammoth Gold Mines
Co. (7) are clearly distinguishable when read in the
light of Hobbs v. Wayet (8); Irving v. Boyd (9) ;
British Canadian Loan Co. v. Tear (10) ; Davidson v.
Gurd (11), and Ball v. Tennant (12). The right.ofaction
is complete against the purchaser of the equity of
redemption who must be treated as a surety See
Wooldridge v. Norris (18) ; Cruse v. Paine (14); Leith
v. Freeland (15) ; Boyd v. Robinson (16) ; Smith v. Pears
(17) at p.86; Brig v. Dame, and Mathers v. Helliwell
(18). The appellant was bound to indemnify the
mortgagor, Waring v. Ward (19). He was liable both
under the agreement and as purchaser of the equity of
redemption, Thompson v Wilkes (20); Boyd v. Johnston
(21); Fraser v. Fairbanks (22); Canavan v. ileek (23).
The right amounted to a chose in action and is assign-
able. See R. 8. O.(188%7) c. 122,s.7 ; Walker v. Dizon
(2). The amount of the mortgage debt having been
withheld as part of the consideration gave plaintiff a
right of action; Re Cozier, Parker v. Glover (24);

(1) 21 Ont. App. R. 228. (13) L. R. 6 Eq. 410.
(2) 20 Ons. App. R. 96, (14) L. R. 6 Eq. 641.
(3) 22 Ont. App. R. 377. (15) 24 U. C. Q. B. 132.
(4) 18 Can. 8. C. R. 472. (16) 20 O. R. 404,

(5) 27 Gr. 634, (17) 24 Ont. App. R. 82.
(6) 63 L. T. 364. . (18) 10Gr. 172.

() 22 Ch. D. 561. (19) 7 Ves. 332.

(8) 36 Ch. D. 256. (20) 5 Gr. 594.

(9) 15 Gr. 167. (21) 19 0. R. 598.

(10) 23 O. R. 664, (22) 23 Can. S.C. R. 79.
(11) 15 Ont. P. R. 3L @3) 2 0. R. 636.

(12) 26 O.fR. 50 ; 21 Ont. App. (24) 24 Gr. 537.
R. 602.
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Canavan v. Meek (1), per Haggarty C.J. at pages 745—
746. See also Wolmershausen v. Gullick (2).

The judgment of the court was delivered by:

King J.—Upon an agreement for exchalige of pro-
perties, Morrison conveyed certain premises in Toronto
to Maloney subject to a mortgage for $2,500 given by
Morrison to Campbell, the assumption of which mort-
gage was expressed in the deed from Morrison to
Maloney to be in part consideration of the conveyance.

Subsequently Morrison assigned to Campbell all
liability or obligation of Maloney to him in respect of
the mortgage debt. And in the present suit for fore-
closure Campbell seeks as well a personal judgment
against Maloney as against Morrison for the amount
due on the mortgage. This was allowed by Robert-
son J., and affirmed by the Court of Appeal for Ontario,
per Osler and Maclennan JJ.A. Burton C.J.O., dis-
senting.

The main contention by the present appellant in the
court of first instance was that there were circum-
stances connected with the carrying out of the con-
tract of exchange which rendered it inequitable for
Morrison (and also for Campbell his assignee) to seek
to enforce the alleged obligation to indemnify Morrison
against the payment of the mortgage debt.

This was found against Maloney both by Mr. Justice
Robertson and by the Court of Appeal, and we see no
reason for reversing the conclusion come to upon the
point.

In the Court of Appeal a re-argument was, how-
ever, directed upon the question whether such an
obligation on the part of Maloney to indemnify Morri-
son was assignable eicher at all or before suit had been
brought by Campbell against him for recovery of the

(1) 2 0. R. §36. (2) [1893] 2 Ch. 514,
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amount of the mortgage debt. Upon this point the
court decided in the affirmative, per Osler and Maclen-
nan JJ.A. Burton C.J.O. dissenting.

It is admitted by the learned counsel for the appel-
lant that the decisions in Ontario have been uniformly
to this effect. Chief Justice Burton refers also to his
agreement therewith in Ball v. Tennant (1). But
having occasion to dig around the foundations, he now
finds them too weak to bear the superstructure.

The earliest expression of opinion noted on the point
is that of Vice Chancellor Spragge in Irwing v. Boyd
(2), who says:

I have no doubt that the equity of the mortgagor to compel his
assignee to pay would pass by express assignment to the mort-
gagee * ¥ It would simplify the remedy for the recovery of the
mortgage money, giving a direct 1ight of suit between the party to

receive and the proper party to pay. It would create a privity which
alone was wanting to make such a suit sustainahle.

In British Canadian Loan Co. v. Tear (8) Mr. Chan-
cellor Boyd says of this dictum :

It is intrinsically weighty and in my opinion correctly sets forth the
law on this head.

And in Ball v. Tennant (1) already referred to, the
present learned Chief Justice of Ontario says:

It has always appeared to me that an assignment to any one but the
person for whose benefit it could be enforced was an idle proceeding,
but that the equity of the mortgagor to compel his assignee to pay
would pass by express assignment to the mortgagee. It would, as in
this case, simplify the remedy for therecovery of the mortgage money
and create the privity which alone was wanting to make such an
action maintainable.

The ground upon which the same learned judge
now comes to an opposite conclusion, is that the obli-
gation whichis raised by the transaction to indemnify
the vendor against his personal obligation to pay the

(1) 21 Ont. App. R. 602. (2) 15 Gr. 157.
(3) 23 O. R. 664.
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money due upon the vendor’s mortgage, is an obli-
gation which is personal in its nature, and that until
the vendor is himself damnified by payment, or at least
by action brought against him for the amount, there is
nothing assignable.

Agreements are said to be personal in this sense
when they are based on confidences, or considerations
applicable to special personal characteristics, and so
cannot be usefully performed to or by another. An
agreement to indemnify against payment of a possible
money demand is no more personal in this sense than
is one to indemnify against payment of a definite and
matured liability or an agreement to pay a sum of
money for another. .

Then as to there heing nothing to assign until the
vendor is himself damnified by payment or action
brought to recover payment; supposing it to be the
case that there is nothing for the assignment to operate
on until then, it would still leave the formal assign-
ment good- as an agreement to assign, which would
become operative and effectual as an assignment im-
mediately upon the circumstances arising which create

‘the occasion for the indemnity being made. The
assignability of the obligation and the existence of cir-
cumstances necessary to support an action upon it are
distinct things. The cases cited in appellant’s factum,
Eddowes v. The Argentine Loan and Mercantile Agency
Co. (1), and Hughes-Hallett v. The Inaian Mammoth
Gold Mines Co. (2), relate to the latter matter.

As to the suggested distinction between an assign-
ment to the mortgagee and to one not interested in
the payment of the mortgage debt, suppose the
mortagor to have paid such debt, it would be com-
petent for him to assign to any one. his claim over
against his vendee.. And this being so, there would

(1) 63 L. T. 364. (2) 22 Ch. D. 561.
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1897  geem to be no good reason for any such distinction in

Mazoxzy case of assignment prior to his discharge of the mort-
Caxoemsr,, 82ge debt, assuming such to be a good assignment if

—  made to the mortgagee. An assignment to a stranger
Kfig_'r' to the mortgage debt in such case could, however,
scarcely be conceived because he would get but a

barren title.

The vendee is entitled to have his obligation enure

“to the discharge of the mortgage debt, so as to free
the land from the charge, and consequently the assig-
nee, if not interested therein, could derive no benefit,
and the case is therefore one that would be little
likely to arise. ‘

The authorities referred to by Mr. Justice Mac-
lennan also show that the vendor, becoming, as
between himself and his vendee, a surety for the
payment of the mortgage debt, is entitled, upon the
debt becoming due and payable, to call upon the
vendee to appropriate the balance of the consideration
money suffered to remain in his hands to the relief of
the veador as surety.

As to settling the several rights in the one action,
this is a matter of procedure, and certainly (as already’
observed), it simplifies the remedy and avoids circuity
of action, and at the same time appears consistent with.
legal principle.

The appeal should therefore be dismissed with costs.

Appeal dismissed with costs.
Solicitors for the appellant : Macdonell & Bland.

Solicitors for the respondent: McPherson, Clark,
Campbell & Jarvis.
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THE BANK OF HAMILTON (DE-% APPELLANT ;

FENDANT) «vveneicaruiis virensnnennninncanns
AND

J. A, HALSTEAD (PLAINTIFF)...... vee+..RESPONDENT.

ON APPEAL FROM THE COURT OF APPEAL FOR ONTARIO.

Banking—Collateral security—R. S. C. ¢. 120, Schedule “07—53 V.
¢. 31, ss, 74, 76—Renewals—Assignments.

An assignment made in the form “C” to the “ Bank Act ” as security
for a bill or note given in renewal of a past due bill or note is-
not valid as a security under the seventy-fourth section of the-
“Bank Act.” ‘

The judgment of the Court of Appeal for Ontario (24 Ont. App. R..
152) affirmed.

APPEAL from the judgment of the Court of Appeal
for Ontario (1) affirming the judgment in the Common.
Pleas Division of the High Court of Justice (2) which.
maintained the plaintiff’s action with costs.

The plaintiff as assignee for the creditors brought
the action to set aside three assignments by Zcellner,.
an insolvent, upon his stock-in-trade made in form C
to the Bank Act, dated respectivelythe 1st April, 1895,
the 29th May, 1895, and the 23rd July, 1895, and
purporting to secure the respective sums of $4,000,.
$4,000 and $8,670. On 5th December, 1894, Zcliner
was indebted to the bank and they had obtained from
him and then held an assignment purporting to secure
$4,000, given to replace a prior security of the same-
character and amount upon the renewal of the note
secured by the prior assignment. A new arrange-
ment was then entered into and that day Zcellner:

*PRESENT :—Taschereau, Gwynne, Sedgewick, King and Girouard..

(1) 24 Ont. App. R. 152. (2) 27 0. R. 435.
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wrote a letter embodying in part the terms of the
agreement, as follows:

“ MoUNT FoREST, Dec. 5, 1894.
“THE AGENT, Bank of Hamilton, Mt. Forest.

“Drar SiR,—I hereby authorize you to place the
proceeds of all drafts made by me and handed to you
for discount or collection to the credit of a special
account to be held by you as general collateral
security for any advances the Bank of Hamilton
have made or may at any time hereafter make to
me, and you are further authorized to apply the
proceeds at credit of this special account towards the
the payment or reduction of any advance or advances

.as you may from time to time deem expedient.”
“Yours truly, E.F.R. ZELLNER”

It was part of the arrangement that Zoellner should
pay off the debt which the assignment then held by the
.defendant was intended to secure, and a special account
‘(called account No. 2) was opened in the defendant’s
books, to the credit of which were placed from time
4o time the proceeds of drafts or notes which Zcellner
-discounted or left for collection, and to it were debited
the drafts and notes dishonoured at maturity. There
then was at the credit of Zcellner in his general
account (account No. 1, as it was afterwards called), a
‘balance of $31.49, but he was indebted in a con-
siderable sum, as security for which they held the
.assignment referred to, and after that date account No.
1 was not drawn on to pay any indebtness of Zeellner
‘to the bank. ' .

On the 24th Jan., 1895, Zwllner wrote a letter
.authorizing the bank to place ten per cent of the pro-
ceeds of drafts handed in for discount and collection,
4o the credit of a guarantee account to be held as
-general collateral security for past or future advances
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made or to be made, and to be applied as the bank
might deem expedient towards the payment or re-
duction of the account in respect to these advances.
This third account was then opened and credited with
ten per cent of the bills from time to time discounted
or left for collection by Zcellner, and on the 5th of
August, 1895, the balance at Zcellner's credit was
$2,014.06, and so remained at the time of the assign-
ment to the plaintiff for the benefit of creditors.

The three assignments in question originated as
follows:

1st. On the 10th Dec., 1894, $4,000 was placed to
the credit of Zoellnér, in account No. 1, and he gave
the bank his note for $4,000 and an assignment secur-
ing it. On the 29th May, 1895, the note was charged
to account No. 2, and a new note for $4,000 and a new:
assignment to secure it were taken from Zcellner, and-
$4,000 were placed to his credit in account No.1:—

2nd. On the 4th Feb., 1895, a note for $4,000 and-
an assignment were received by the bank from-
Zeellner, and $4,000 placed to his credit in account
No. 2. On the 25th June, 1895, he paid the bank $330.
On the 23rd July following, the balance of the note
was charged to his account, No. 2, and he gave a new
note and a new assignment to secure it, on the follow-
ing day $3,670 being placed to his credit in account
No. 1. ’

8rd. On the 1st April, 1895, Zellner gave to the
bank a note for $4,000 and an assignment to secure it-
and $.4,000 were credited to him in account No. 1. On
the following day the amount of Zoellner’s note for
$4,000 held by the bank and secured by the assign-
ment held when the new arrangement of the 5th Dec.,.
1894, was charged to his account No. 2.

The result of the new arrangement and the manner
of keeping the three accounts that were thus opened.:
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and kept with Zcellner was that, at the end of March’ -
1895, the general account (No 1) was balanced by the
withdrawal by Zcellner of $3, the amount then
remaining at his credit, and there was at his credit in
the special account (No. 2), $7,961.93, and in the
guarantee account (No. 8), $727 85. On the 1st April,
1895, after giving credit for the $4,000 which were on
that day entered in account No. 1, there was at the

- credit of Zceellner in that account $4,000 and on the

following day by the debit of the $4,000 and a further
debit of $92.80 for interest entered in account No. 2,
the balance at his credit in that account which was
then $8,215.18 was reduced to $4,122.88. On the 29th
May, 1895, after giving credit for $4,000 that day

.entered in account No. 1, the balance at Zellner’s credit

((the debits and credits up to that time being equal to
-one another), was $4,000, and by the debit of the
$4,000 entered in account No. 2 on the same day his
then credit balance in that account was reduced from
$7,644.01 to $8,544.01. On the 24th July, 1895, after
-giving credit for the $3,670 on that day entered in
account No, 1 (the debits and credits up to that time
being equal to one another) the balance at Zcellner’s .
credit in that account was $8,670, and by the debit of

‘the same amount entered in account No. 2, and on

the 28rd of that month the balance then at his

credit in that account was reduced from $7,820.96 to

$4,150.96.

At the time the assignments were made the respec-
tive sums, for which promissory notes were taken
payable on demand, were placed to Zcellner’s credit
in account No. 1, but though the amounts of these
advances were so credited, and there were sums stand-
ing to his credit in accounts Nos. 2 and 3, he was not
in a position to draw any part of the moneys, because
under his arrangement with the bank the moneys at
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the credit of those accounts were held by the bank as
security for his indebtedness, and he could draw
nothing from account No. 1: unless he brought bills or
notes for the amount he desired to obtain. At the
date of the assignment to the plaintiff he had nominally
$8,228.56 at the credit of account No. 1, $4,454.78 at
the credit of account No. 2, and $2,014.06 at the credit
of account No. 3, subject to these arrangements with
the bank.

The judgment of the trial court declared the three
assignments void as against the plaintiff as assignee
of the estate of Zwllner and that the defendants had
not any lien on the goods mentioned in them. The

Bank now appeals from the decision of the Court of.

Appeal by which the trial court’s judgment was
affirmed.

John J. Scott for the appellant. The renewal of a
note and taking of a new assignment, giving up the
old assignment which was good until surrendered is
clearly a * negotiating” within the meaning of the
Bank Act. Bank of Hamilton v. Noye Manufacturing
‘Co. (1) at pag~ 687 ; Foster et al v. Bowes(2). Seealso
McCrae v. Molsons Bank (3) per Spragge V. C. at page
522; In re Carew’s Estate Act (4); and Daniels on
Negotiable Instruments (4 ed.) ch. VII. We also refer
to Robertson v. Lajoie (5) at page 199; Larocque v.
Beauchemin (6); Marthinson v. Palterson (7); Martin
v. Sampson (8); Merchants Bank v. Smith (9) per
Taschereau J. at page 548 ; Tallman v. Smart (10);
Banque d’ Hochelaga v. Merchants Bank (11).

(1) 9 0. R. 631 (6) [1897] A. C. 358.

(2) 2 Ont. P. R. 256. (7) 19 Ont. App. R. 188,
(3) 25 Gr, 519. (8) 24 Ont. App. R. 1.
(4) 31 Beav. 39. (9) 8 Can. 8. C. R, 512
«(5) 22 L, C. Jur. 169. _(10) 25 O. R. 661.

(11) 10 Man. L. R. 361.
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| 1897 Gibbons @ C and Henderson for the respondent. A
Tee  security taken in form “C ” in order to be valid must

I?:gé,r%“; be for present advances made at the time it is given.
Hariean The only actual advance made to the insolvent was
— " at the time of theoriginal assignhment in 1893 when the
first loan of $5,000 was negotiated. No cash was ad-
vanced in consideration of the assignments in force at
the time the insolvent assigned to plaintiff for the
benefit of creditors. See Bank of Hamilton v. Shepherd
(1). The methods adopted, even for that evasion of
the statutes, are wholly inoperative. We refer to
Clarkson v. McMaster (2); and as to the definition of
" discount ” see London Financial Association v. Kelk
(3) at page 134.
The judgment of the court was delivered by

G1ROUARD J.—The appellants from time to time dur-
ing the years 1893, 1894, 1895 advanced large sums of
money to one Zeellner, furniture manufacturer at Mount
Forest, upon what they understood to be security upon
all his furniture on hand and the materials procured
for manufacture, and also upon the paper of his custo-
mers. It is admitted that no money was advanced by
the bank at the time the security was taken except at
the time the first transaction took place when the first
assignment wasmade for $5,000, but that security was
abandoned by several renewals and more particularly
three made in 1895, which are alone claimed to be in
force. Zellner has become insolvent and his assignee
claims the articles assigned as part of the assets of the
estate. The appellant contends that their security:is
valid under the 74th section of the Bank Act.

Chief Justice Meredith, who tried the case, held that
it was invalid in an elaborate and clear opinion both

(1) 21 Ont. App. R. 156. (2) 25 Can. 8. C. R. 96.
(3) 26 Ch. D. 107.
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as to facts and law, and this judgment was unanimously
" confirmed by the Court of Appeal for Ontario.

‘We are likewise of opinion that the Bank Act, secs. T4,
75, contemplates only cash advances made at the time
the assignments are acquired, and that a renewal of
notes or bills is not a negotiation within the meaning
of section 75. The bills or notes may be renewed, but
not the security. The Act does not authorize the sub-
stitution of one assignment for another. Any assign-
ment made under section 74 for advances already made
or to be made is illegal and confers no lien or security.
The appeal is therefore dismissed with costs for the
reasons given by Chief Justice Meredith as reported
in 27 O. R. 485.

Appeal dismissed with costs.

Solicitors for the appellants : Scott, Lees & Hobson.

Solicitors for the respondent : Gibbons, Mulkern &
Harper.

JACQUES PERRAULT (PLAINTIFF).....APPELLANT ;

AND
ALPHONSE GAUTHIER AND
OTHERS (DEFENDANTS)....ccnsenns RESPONDENTS.

ON APPEAL FROM THE COURT OF QUEEN’S BENCH FOR
LOWER CANADA (APPEAL SIDE.)

Action, couse of—Trade Unton—Combination in restraint of trade—
Strikes—Social pressure.

Workmen who in carrying out the regulations of a trade union
forbidding them to work at a trade in company with non-union
workmen, without threats, violence, intimidation or other illegal
means take such measures as result in preventing a non-union
workman from obtaining employment at his trade in establish-
ments where union-workmen are engaged, do not thereby incur
liability to an action for damages,

Judgments of the Court of Queen’s Bench (Q, R. 6 Q. B. 65) affirmed.

*PBGEBENT —Taschereau, Gwynne, Sedgewick, King and Girouard JJ,
b
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APPEAL from the judgment of the Court of Queen’s

PEBI:’AULT Bench for Lower Canada (appeal side) (1) reversing
Gaurmree. the decision of the Court of Review (2) and restoring

——

the judgment of the Superior Court, District of Mon-
treal, (8) by which the plaintiff’s action had been dis-
missed with costs.

The plaintiff brought his action for damages against
the officers of a workingmen’s wunion, known as
“I'Union Ouvriére des Tailleurs de Pierre,” alleging
that these persons and the members of the Union had
illegally combined and conspired together to injure
the plaintiff and had maintained in existence a perma-
nent plot against him in the form of an association
amongst tradesmen in the City of Montreal following
the same trade as himself, and thereby had completely
deprived him of the free exercise of his trade and pre-
vented him from obtaining employment as a stone-
cutter, and thus reduced him to misery and ren-
dered it difficult and almost impossible for him to
provide for the wants of his family. The declaration
set up three incidents in support of the plaintiff’s
claim, as follows:—First, that the defendants caused
strikes at a stone-yard on account of plaintiff’s em-
ployment, which however had been successfully
resisted and plaintiff’s employment there continued
for some time : Secondly, that afterwards when he had
established a stone-yard of his own where the work
was done by non-union workmen the defendants
approached his workmen with a request that they
should raise their rate of wages, and being refused,
they and their union illegally combined to make the
sale of stone by him unprofitable, and brought about
such a reduction, or “cut” in the prices of building
stone that he was obliged to close his stone-yard and

(1) Q. R. 6 Q. B. 65. @) Q. R. 10 8. C. 224,
(3) Q. R. 6 S. C. 83.
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abandon the business; and Thirdly, that on a later
occasion, when he had obtained employment in Per-
rault & Riopel’s stone-yard, the union men employed
there on being told that he belonged to an opposition
union left work “ without saying a word” or giving
any reason; that this “strike” was maliciously insti-
gated by the defendants and their union who had
posted him as a “scab’” on account of his having left
their union and he wag in consequence compelled to
quit work there in order to avoid causing loss to his
employers, (one of whom was his brother) and that as
a result of such combination and conspiracies he was
deprived of the means of earning a living at his trade
in any stone-yard in Canada or in the United States.

The judgment of the Superior Court dismissed the
action, but on appeal to the Court of Review this
decision was reversed and a verdict entered in favour
of the plaintiff. The Court of Queen’s Bench, however,
allowed an appeal from the judgment in Review and
restored the first judgment, dismissing the action.
From this latter judgment the plaintiff has taken the
present appeal.

Laflewr and Lanctot for the appellant cited arts. 1058,
1106 C. C.; 20 Laurent, nos. 405, 408, 410-412 ; Joost v.
Syndicat de Jalliew (1); 8 Huo, nos. 402-406 ; Perrault
- V. Bertrand (2); Valin v. Lebrun (3); Cooley on Torts
281; and referred to the remarks of Esher M. R. at
pages 604, 607 dissenting, in The Mogul Steamship Co.
v. McGregor (4) ; and to the language of Bower L. J.
in the same case at pages 614, 617-619. Also 27 Dal.
Rep. Jur. “Industrie et Commerce,” n. 406, p. 785;
Crankshaw, Criminal Code, pp. 457, 458, notes.

Geoffrion Q.C. for the respéndent. Asno violence or
threats were used the defendants’ conduct did not

(1) 8. V.93, 1, 41. (3) 2 Stevens Dig. (Que.) 726.
(@) 5 R. L. 152. (4) [1892] A.C. 25;23 Q. B. D. 598.
1633 -
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1897 constitute an illegal act. Nothing unlawful has been
Prrravir done by them., We refer to The Mogul Steamship Co.
GAU::HIER V. McGregor (1) ; Temperton v. Russell (2); Wood v.

——  Bowron (8); Reg. v. Druitt (4) ; 20 Lambert, no. 404.

TASCHEREAU J.—Je renverrais cet appel sans hési-
tation. Il m’est impossible de voir la moindre illé-
galité dans la conduite des intimés le 9 novembre, 1892,
au chantier Perrault-Riopel. Le maxime “sic wutere
two ut alienum non ledas” que I'appelant invoque est
sans doute un principe incontestable, mais il n’est pas
moing incontestable que * qui jure suo ulitur neminem
ledit.” Or, les intimés dans l'occasion en question,
n'ont fait qu'user d'un droit qu’ils partagent avec
leurs concitoyens de toutes classes. Et ce droit, ils
pouvaient s’entendre pour l'exercer tous ensemble,
tont comme chacun d’eux pouvait le faire seul. Je
ne vois pas que Pon puisse douter qu'un ouvrier ait le
droit de stipuler avec son patron qu’il aura droit de se
retirer, si un autre tel ou tel, est employé; ou qu'un
procureur ait le droit de dire a son client que si tel ou
tel lui est adjoint ou continué comme conseil, il se
retirera de la cause; ou que les serviteurs d'un hoétel
aient le droit de notifier leur maitre qu’ils quitteront
a la fin de leur terme d’engagement, si une telle ou
telle classe, des négres, des Chinois ou des Juifs, par
example, est employée. L’appelant invoque la liberté
du travail, mais il oublie que les intimés ne lui doivent
rien, ne lui sont obligés a rien, et qu’ils ont eux droit &
la liberté de ne pas travailler sans &fre tenus d’en
donner leurs motifs & qui que ce soit, si leurs patrons
ne s’y opposent pas, qu'ils en ait le droit ou non.

Depuis que j'ai écrit ces quelques mots le lendemain
de Paudition de la cause, mon savant collégue le juge

(1) [1892] A.C. 25;23 Q.B.D. 598. (3) L. R. 2 Q. B. 2.
(2) [1893] 1 Q. B. 715. (4) 16 L. T. 855.
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Grirowmard, a bien voulu me communiquer ses notes. 1898
Je suis heureux de voir qu'il en soit aussi venu 3 la Prrmavwr
conclusion de renvoyer l'appel. Tant qu’a la cause GAU'EHER.
d’Allen v. Flood (1), i1 me semble que méme si la décision
de la Chambre des Lords efit été en sens contraire, nous
avons, dans l'espéce un état de choses si différent, que
le résultat n’en aurait pas été plus favorable & Pap-
pelant. Kt pour ma part, mon opinion était bien et
dtment formée avant la décision de la Chambre des
Lords, comme je n’ai pas hésité de le faire voir a
I’audition.

Taschereaud.

GWYNNE, SEDGEWICK and KiNag JJ. agreed that the
appeal should be dismissed with costs.

GIROUARD J.—Cases involving civil responsibility,
especially those affecting personal liberty, whether of
trade, labour, speech or the press, are always per-
plexing ; and the present one, which is the result of
an alleged illegal and malicious interference of a trade
union with the employment of a fellow workman, not
a member, proves no exception to the general rule.
Plaintiff’s action was dismissed by the Superior Court
in Montreal (Davidson J.), but was maintained in
Review by Jetté and Tellier, JJ., Mathieun, J. dissent-
ing; and in appeal the judgment of the Superior
Court was restored by Sir A. Lacoste, C.J., Wiirtele
and Ouimet, JJ.; contra, Bossé and Blanchet, JJ. Thus
far,"the pretensions of the appellant were upheld by
four judges out of a total of nine. A recent decision
by the House of Lords in a similar case, Aller v. Flood
(1) still more strikingly illustrates the glorious uncer-
tainty of the law. The trial before Mr. Justice Ken-
nedy resulted in a verdict for the plaintiffs, which was
maintained unanimously by the three judges sitting

(1) [1898] A. C. 1; 14 T. L. R.125.
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in appeal. The case was taken to the House of Lords,
but as there was a diversity of opinion among the
noble and learned Lords, seven in number, a re-hearing
was ordered, and this time judges of other courts were
summoned to be present and tender their advice as
assessors, according to an ancient practice. The re-
hearing took place before nine Lords and eight assessor
judges. The latter gave their opinion in June last,
six being in favour of the plaintiffs, and two against.
The decision of the Lords was, however, the other
way, and the appeal of the trade union was allowed
on the 14th December, 1897, by a majority of ,six to
three. The reporter of the Times Law Reports (1).
states that probably no precedent exists in which
their Lordships have overruled such a preponderance
of judicial opinion. Four judges below had unani-
mously been in favour of the plaintiffs, and thus, on
this side, with the six assessor judges and the dis-
sentient minority of the Lords, there were thirteen ;
and on the other side eight, six Law Lords and two
judges. This decision is, however, the final expression
of the highest tribunal in the British Empire, and
must govern the present appeal if the circumstances
of the case warrant its application.

The facts in the two cases are very similar in many
respects, although in some Allen v. Flood (2) is much
stronger for the non-union men. We dismiss two of
the three incidents which at the argument before
us and before every court were urged as causes of the
action, although not set set forth in the declaration ;
they were rejected unanimously by the three courts,
and we entirely concur in their finding. Therefore,
the following remarks apply only to the third incident
alleged in the declaration, which happened on the 9th
Noveraber, 1892, at Perrault and Riopel’s stone-yard,

(1) 14 T. L. R., at p. 126. (2) [1898] A. C. 1.
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in the City of Montreal, and was alone the occasion of 1898

a conflict of opinion among the learned judges. PERRAULT
In the two cases, the contest was between union men v.
GAUTHIER,

and fellow workmen (in Allen v. Flood (1), two in num-  —
ber, Flood and Taylor, plaintiffs, respondents, and in this Glrffd J.
case one, the plaintiff, appellant), not members of the

union, called ““ scabs ” on this continent ; the members

were bound by regulations not to work with outsiders;

there was no violence, nor threat of violence; the non-

union men, in both cases, were working by the day.

It has been alleged that Perrault had been engaged
for two months but the evidence discloses only a
mere hope of employment for that length of time, and
not an engagement or contract for any specific term.
Clovis Perrault, one of the employers and a brother of
the plaintifl, after stating that the latter was engaged
by his foreman, Napoléon Goulet, says :—

Q. Votre frérve avait-il de l'ouvrage pour longtemps chez vous?
R. Pour une couple de mois, je pense bien. Q. Cumbien lui donniez-
vous par jour? R. Iln’y avait pas de prix fixds.

The foreman, Napoléon Groulet, who engaged plain-
tiff, does not mention any contract; he merely states
that plaintiff applied for work and got it.

The facts in the two cases vary in these important
particulars : In Allen v. Flood (1) the non-union men,
although employed by the same concern, were not
doing the same kind of work; they were shipwrights
doing wood-work on a vessel, whereas the union men,
much larger in number, were doing iron-work on the
same vessel. In the present case all the mep belonged
to the same trade and were employed in the same
kind of work, that of cutting stone. In Allen v. Flood (1),
the union men entertained a strong feeling against the
non-union men, on the ground that on a previous
occasion they, being shipwrights, had done iron-work

(1) [1898] A. C. L.
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1898  for another firm ; and hence the element of malice so
Permavir Strongly urged by the plaintiffs, In this case there
Gaomage, Was 1o ill feeling whatever, beyond the reasonable

.= _ regret that plaintiff had left the union to join a rival
Girouard J. one, the “ Progressive.” One of theunion men, Joseph
Homier, who was also the * surveillant” of the union,
approached him en ami, to use his own words, and
asked him whether he intended to return to the union,
and upon his answer
que non, qu’il appartenait & une société, qu’il n’était pas pour appar-
tenir & deux,
Homier merely replied :
Ca c’est ton affaire, ¢a ne nous regarde pas.

In Allen v. Flood (1), a representative of the union
called upon the employers and informed them that, if
the shipwrights were continued on the job, the iron-
men would leave work or be called out. In this case,
the union men, numbering twenty or twenty-five,
made no communication to the patrons; they merely
withdrew in silence without, however, leaving the
yard. Plaintiff says that one of them, Charles Latour,
used intimidation to Clovis Perrault, and he quotes
the following passage of his evidence:

Latour m’a dit que mon frére faisait bien mal de ne pas rejoindre
la société, qu’il s’en repentirait plus tard.

But plaintiff has omitted the balance of the sen-
tence: “ quand bien méme il gagnerait somn procés;
qu’il s'en repentirait.” These vague words can hardly
amount to intimidation ; but even if they did, they
evidently were not used on the day of the strike, for
according to plaintiff’s own evidence, he had then no
procés with the union, or the union men. In Allen v.
Flood (1), the non-union men were dismissed at once in
consequence of the request of the unionists. In this

case the plaintiff was not dismissed; he was even
(1) [1808] A. C. 1.
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pressed to remain, and told by foreman Goulet,
although a member of the union, that other stone-
cutters would be obtained; but he insisted upon
leaving, and left at once, of his own free will, remark-
ing to Goulet that he could not alone do the work
of his brother.

The reasons why we should be guided by the English
jurisprudence are plain. In 1872, the Parliament of
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Canada, which has jurisdiction over a matter of this.

nature, introduced into Canada the Imperial legis-
lation of 1871, legalizing trade unions. The Canada
Trade Unions Act (1) provides as follows:

Sec. 2. The purposes of any trade union shall not, by reason merely
that they are in restraint of trade, be deemed to be unlawful, so as to
render any member of such trade union liable to criminal prosecution
for conspiracy or otherwise.

Sec. 3. The purposes of any trade union shall not, by reason merely
that they are in restraint of trade, be unlawful so as to render void or
voidable any agreement or trust.

Sec. 22. In this Act, the term “ Trade Union ”” means such combi-
nation, whether temporary or permanent, for regulating the relations
between workmen and masters, or for imposing restrietive conditions
on the conduct of any trade or business, as would, if this Act had not
been passed, have been deemed to be an unlawful combination by
reason of some one or more ofits purposes beingin restraint of trade.

The Criminal Code of 1892 has re-affirmed the
legality of trade unions. See sections 517, 518, 519,
524.

These enactments are far from the royal privileges
granted in old France to the “ Corps et Communautés
des Arts et Métiers” which denied all outsiders the
right to exercise any trade or occupation, although
perhaps the practical results may be the same, if not
worse, under the régime of trade unions. The privi-
leged classes existed more or less in New France, in
so far as they were suitable to the condition of a

(1) 35 Viet. ch. 30 ss. 2,22; R. 8. C. ¢. 131, ss. 2, 3, 22.
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new settlement (1); but they disappeared with the
cession of the country to Great Britain in 1768, as
being inconsistent with the public rights of British
subjects, which, at that time and since, until modified
by Parliament, secured to them liberty of trade and
commerce, and avoided all contracts, and prohibited
combinations in restraint of trade.

In France, the revolution putan end to all privi-

. ledged classes and proclaimed the British principle of

freedom of trade and commerce; and in 1810, the
Penal Code, arts 414, 415 and 416, were adopted to
punish coalitions in restraint of trade and labour.
These articles were modified in 1884, 1849, and again
in 1864, but it was not till the year 1884 that trade
unions were allowed to exist. This law, by its first
article, repeals article 416 of the Penal Code, and
enacts :—

Art. 2. Les syndicats ou associations professionnelles, méme de
plus de vingt personnes, exercant la méme profession, des métiers
similaires ou des professions connexes concourant, 4 Pétablissement de
produits déterminds, pourront se constituer lihrement sans ’autori-
sation du gouvernement.

Art. 7. Tout membre d’un syndicat professionnel peut se retirer &
tout instant de ’association, nonobstant toute clause contraire, mais
sans préjudice du droit pour le syndicat de réclamer la cotisation
pour l’année courante.

It must also be borne in mind that the great princi-
ples of the Declaration of Rights of 26th August, 1789,
have been emphasized in all the subsequent con-
stitutional charters of France, and are still in force,
namely : “ L'égalité civile des citoyens; la liberté de U'in-
dustrie” (2). Articles 414 and 415 of the Penal Code are
still in force, and, like sections 528 and 524 of our
Criminal Code, punish intimidation, violence and
threats which may be used to prevent any one from

(1) 2 Ed. et Ord. 68 ; 3 Ibid. 83. (2) Gilbert sur Sirey, Codes An-
notés, ed 1875, p. 1, n. 1.
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working at any trade. If no violence or threat be re- 1898
sorted to, the offenders, whether members of a trade PrmragLr

. . . .. v
union or not, will not be lirble to a criminal prosecu GAUTHIER,

tion ; but in France their civil responsibility continues = —

to attach, under the constitutional charters, as recently Gu(Er_d I

held by the Cour de Paris (1).

Spécialement, le syndicat professionnel qui, par des agissements
abusifs, porte atteinte b la liberté du travail.garantie par les lois et &
Pindépendance des citoyens, commet une faute lourde engageant sa
responsabilité.

The appellant relies upon a recent decision of the
Cour de Cassation, Joost v. Syndicat de Jalliew, (2), de-
cided the 22nd June, 1892, and quoted by the minority
Jjudge as an authority in his favour :—

Vu les art. 7 de la loi du 21 mars, 1884, et 1382 C. civ ; Attendn
que P’art. 7, susvisé, donne 4 tout membre d’un syndicat professionnel
le droit absolu de se retirer de l’association, quand bon lui semble ;
que si, depuis I’abrogation de Vart. 416 C. pén., les menaces de gréve
adressées, sans violence ni manceuvres frauduleuses, par un syndicat &
un patron, & la suite d’un concert entre ses membres, sont licites
quand elles ont pour objet la défense des intéréts professionnels, elles
ne le sont pas, lorsqu’elles ont pour but d’imposer au patron le ren-
voi d’un ouvrier, parce qu’il s’est retiré de I’association et qu’il refuse
d’y rentrer ; que, dans ce cas il 3 a une atteinte au droit d’autrui, qui,
si ces menaces sont suivies d’effet, rend le syndicat passible de dom-
mages-intéréts envers ’ouvrier congédié *  * % (3)

This arrét has already been severely critised by
eminent jurists and the remarks of Mr. Raoul Jay in a
foot note (2) to the report of the same case in Sirey shew
that the French jurisprudence is yet unsettled. He
8ays :—

Admettons quel’ouvrier demandeur ait subi undommage. L’exist-
ence de ce dommage ne peut suffire & faire naitre une action en dom-
mage-intéréts. Tl faut, pour que Paction soit possible, une faute
commise par les autenrs du dommage.

Cette faute, on ne la trouve pas dans notre espéce. Les membres
du syndicat ne nous paraissent avoir fait qu’un usage licite d’un

(1) Dal. 96, 2, 184. (3) At p.48.
(2) S. V.93, 1,41,



252

1898
A o
PERRAULT
v.
® GAUTHIER.

Girouard J.

SUPREME COU.RT OF CANADA. [VOL. XXVIIL

droit aujourd’hui formellement reconnu aux ouvriers, aprés leur avoir
été longterps dénié, Et c’est peut-étre méme parce que la véritable
reconnaissance du droit de coalition est si récente quune partie de la
jurisprudence a tant de peine & accepter franchement les corollaires
logiques du droit nouveau.

Mr. Hue, in his Commentaire du Code Civil (1)
although approving the arrét under the special circum-
stances of the case, adds that it must be accepted with
reserve :—

Mais il ne faudrait pas généraliser la solution de la Cour de Cassa-
tion, car on peut concevoir une semblable menace d’interdit adressée
4 un patron dans un intérét professionnel.

There is a great deal of force in the argument of Mr.
Jay which covers several pages of Sirey, and although
I am not prepared to go the whole length of it, I
agree with him that the Cour de Cassation has greatly
exaggerated the meaning of article 7 of the law of
1834. Whatever may be said for or against this
decision, it is certain that the British and Canadian
statutes vary in many respects from the French laws,
and more particularly that article 7 of the law of 1884,
upon which it is based, is not to be found in the Im-
perial or the Canadian statutes, and finally, as observed
by Chief Justice Lacoste, there was no threat, coercion
or intimidation in this case either to the patrons or the
plaintiff ; and for these reasoms, that decision and
others which followed in 1894, 1895 and 1896, all
reported in Dalloz (2) cannot be accepted as safe guides™
in the interpretation of those statutes.

‘The Imperial Trade Unions Act (8) has been in force
since 1871 and even before, in 1855, 1858, 1859 and
especially 1869, laws had been enacted to remove
partly the restrictions and disabilities of the common
law against trade coalitions and promote trade unions.
The present legislation of Great Britain, rightly or

(1) Vol. 8,n. 405, p. 538. 96, 2, 184.
(2) Dal. 94,2, 305; 95,2, 312; (3) 34 &35 Viet. ch. 31 [Tmp.]
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wrongly, for we have nothing to do with the policy of 1898
the law, was conquered by degrees by and through PEERAULT
the increasing political influence of the workingmen. o, .-
The English courts have had, therefore, several occa- —
sions to consider these statutes, which have been re- Glm_‘f’i'd J.
produced in our Canadian statute book; and finally

the House of Lords has pronounced on them not only

once, but twice; in 1897, in Allen v. Flood (1), and in

1892 in The Mogul Steamship Co. v. McGregor (2), and

" we have no hesitation in saying that its jurisprudence

is binding upon us in a case like the present one.

It is contended that these statutes have merely
legalized trade unions, and that, as such legal associ-
ations, they enjoy no greater rights than individuals,
and that, in violation of article 1058 of the Civil Code,
they cannot, with impunity, commit legal wrongs,
délits or quasi-délits. Undoubtedly, such is the law ;
but all the commentators and the French jurisprudence
unanimously hold that one who acts within the limits
of his rights commits no fault, that is legal fault, and
is not liable in damages. A recent writer, Baudry-
Lacantinerie, and a high authority not only in France
but also in Quebec, has summed up the French juris-
prudence in these few words:

Tout délit civil et tout quasi-délit engendre 4 la charge de son
auteur ’obligation d’en réparer les conséquences. La réparation con-
sistera dans une somme d’argent, suffisante pour compenser le pré-
judice causé et dont les tribunanx sont appelés & déterminer le
montant en cas de contestation. Cette responsabilité est édictée par
Part. 1382, ainsi concu: “Tout fait quelconque de 1’homme, qui
cause & autruli un dommage, oblige celui par la faute duquelil est
arrivé & le réparer.” On travestit souvent cet article au palais, en
disant qu’il oblige chacun & réparer le préjudice dont il est 1’auteur.

Ainsi formulée, la régle est beaucoup trop générale. Il peut se faire
que je cause préjudice & autrui en usant d*un droit qui m’appartient ;
devrai-je alors la réparation de ce préjudice? Certainement nomn.
Ainsi, en construisant un mur sur mon terrain qui est libre de toute

(1) [1898] A. C. 1. (2) [1892] A. C. 25.
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servitude, je bouche la vue que la maison voisine avait sur la com-
pagne ; ou bien, en creusant un puits dans ma propriété, je tombe sur
la veine d’ean quialimente le puits voisin, et je le taris ; je ne devrai
aucune indemnité de 1’un ou de Vautre chef, parce que je n’ai fait
qu’user de mon droit. Neminem ledit qui suo jure utitur. Pour que
Tobligation de réparer le préjudice causé & autrui prenne naissance, il
faut que P’auteur de ce préjudice soit en faute. En un mot, le pré-
judice dont 1’art. 1382 oblige & fournir la réparation, c’est le damnum
anjurie datwm, qui faisait en droit romain l’objet des prévisions de la
loi Aquilia. Cass., 28 juillet 1887, 8. 93, 1. 198, D. 93, 1. 585, et 15
avril 1889, 8. 91, 1. 292, D. 90, 1. 136 (1).

We therefore entirely concur in the following re-
marks of Chief Justice Lacoste (2), speaking for the
majority of the Court of Appeal :

Puisque V'union ouvridre des tailleurs de pierre de Montréal est
une association autorisée par la loi, et puisqu’aucun acte illégal n’a
été commis par les ouvriers, il s’en suit qu’il n’y a pas lieu d’appliquer
Vart. 1053 C. C. Il manque un des éléments nécessaires 4 I'action en
responsabilité, ¢’est la faute.

And clsewhere, (8)

En outre, Vintimé confond Vintention maliciense avec la consé-
quence de Pacte. Les ouvriers pouvaient croire gque leur acte aurait
pour résultat le départ de I’intimé, mais il ne suit pas de 13 que leur
intention était de Ini nuire. Le motif de leur conduite pouvait &tre
uniquement d’obéir aux réglements et de sauvegarder les intéréts de
Tunion ouvridre. Anraient-ils eu, d’ailleurs, ’intention de lui nuire,
ce n’est pas tout acte fait avec cette intention qui peut &tre attaqué, il
faut de plus qu’il soit malicienx, et l'exercise d’un droit implique
absence de malice.

That is the very argument of the Law Lords in Allen
v. Flood (4) ; and it would be a grave mistake to sup-
pose that art. 1053 of the Civil Code is peculiar to the
countries governed by the French or the Roman law ;
it simply enunciates an elementary maxim of universal
or natural law adopted by all civilized nations:

Every person capable of discerning right from wrong is responsible
for the damage caused by his fault to another, whether by positive act,
imprudence, neglect or want of skill.

(1) 5 ed. vol. 2,n. 1349, (3) At page 89.
(2) Q. R. 6 Q. B. 93. (4) [1898] A. C. 1.
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Lord Watson said :

Although the rule may be otherwise with regard to crimes, the law
of England does not, according to my apprehension, take into account
motive as constituting an element of civil'wrong. Any invasion of
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the civil rights of another person is in itself a legal wrong, carrying Girouard J.

with it liability to repair its necessary or natural consequences, in so
far as these are injurious to the person whose right is infringed,
whether the motive which prompted it {be 'good, bad or indifferent.
But the existence of a bad motive, in the case of an act which is not
in itself illegal, will not convert that act into a civil wrong, for which
reparation is due. A wrongful act, done knowingly, and with a view
to its injurious consequences, may, in the sense of law, be malicious 3
but such malice derives its essential character from the circum-
stance that the act done constitutes a violation of the law (1).

Lord Herschell, at page 118, said :

It is to be observed, in the first place, that the company in declin-
ing to employ the plaintiffs were violating no contract; they were
doing nothing wrongful in the eye of the law. The course which they
took was dictated by self interest ; they were anxious to avoid the
inconvenience to their business which would ensue from a cessation of
work on behalf of the ironworkers. It was not contended at the
Bar that merely to induce them to take this course would constitutea
legal wrong, but it wassaid to do so because the person inducing them
acted maliciously. * * * (2) I understood it to be admitted at the
Bar, and it was indeed stated by one of the learned judges in the Court
of Appeal, that it would have been perfectly lawful for all the iron-
workers to leave their employment and not to accept a subsequent en-
gagement to work in the company of the plaintiffs. Af all events,
I cannot doubt that this would have been so. I cannot doubt
either that the appellant or the authorities of the union would equally
have acted within his or their rights if he or they had “ called the men
out.” They were members of the union. It was for them to deter-
mine whether they would become so or not, and whether they would
follow or not follow the instructions of its authorities, though no
doubt if they had refused to obey any imstructions which under the
rules of the union it was competent for the authorities to give, they
might have lost the benefits they derived from membership. It isnot
for your Lordships to express any opinion on the policy of trade
unions, membership of which may undoubtedly influence the action
of those who have joined them. They are now recognised by law ;
there are combinations of employers as well as of employed. The

(1) [1898] A. C.92. (2) At page 129,

——r
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members of these unions, of whichever class they are composed, act
in the interest of their class. If they resort to unlawful acts they may
be indicted or sued. If they do not resort to unlawful acts, they are
entitled to further their interests in the manner which seems to them
best and most likely to be effectual.

I now proceed (1) to consider on prineciple the proposition
advanced by the respondents, the alleged authorities for which I
have been discussing. I do not doubt that every one has a right -
to pursue his trade or employment without “ molestation”
or “obstruction ” if those terms are used to imply some act in
itself wrongful. This is only a branch of a much wider proposi-
tion, namely, that every one has a right to do any lawful act he pleases
without molestation or obstruction. If it be intendedto assert that an
act not otherwise wrongful always becomes so ifit interfere with
another’s trade or employment, and needs to be excused or justified, I
say that such a proposition in my opinionhas no solid foundation in
reason to rest upon. A man’s right not to work or not to pursue a
particular trade or calling, or to determine when or where or with
whom he will work, is in law a right of precisely the same nature
and entitled to just the same protection as a man’s right to trade or
work. ‘I'hey are but examples of that wider right of which I have
already spoken. That wider right embraces also the right of free
speech. A man has a right to say what he pleases, to induce, to
advise, to exhort, to command, provided he does not slander ordeceive,
or commit any other of the wrongs known to the law of which speech
may be the medium. Unless he is thus shewn to have abused his
right, why is he to be called upon to excuse or justify himself because
his words may interfere with some one else in his calling? In the
course of argument one of your Lordships asked the learned counsel
for the respondents whether, if a butler on account of a quarrel with
the cook, told his master that he would quit his service if the cook
remained in it, and the master preferring to keep the butler termi-
nated his contract with the cook, the latter could maintain an action
against the butler. One of the learned judges answers this question
without hesitation in the affirmative. Asin his opinion the present
action would lie, I think he was logical in giving this answer. But
why, I ask, was not the butler in the supposed case entitled to make
his continuing in the employment conditional on the cook ceasing to
be employed ? And if so, why was he not entitled to state the terms
on which alone he would remain, and thus give the employer his
choice? Suppose after the quarrel each of the servants made the
termination of the contract with the other a condition of remaining

(1) At page 138.
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in the master’s service, and he choose to retain one of them, would
this choice of his give the one parted with a good cause of action
against the other ! In my opinion a man cannot be called upon fo

' justify either act or word merely because it interferes with another’s
trade or calling, any more than he is bound to justify or excuse his
act or word under any other circumstances, unless it be shewn to be in
its nature wrongful, and thus to require justification.

‘We have been invited to examine the American
jurisprudence but, under the circumstances, we con-
sider that such an inquiry would be a mere waste of
time. The simple perusal of a very recent book pub-
lished by Mr Albert Stickney, on “ State Control of
Trade and Commerce,” will suffice to convince any one
that the American jurisprudence is far from being
settled, or that it is satisfactory even to the American
Bar and public.

For these reasons we are unanimously of opinion
that the appeal must be dismissed with costs.

Appeal dismissed with costs.
Solicitor for the appellant: P. Lanctot.

Solicitors for the respondents: Geoffrion, Dorion
' & Allan.
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GEO. A. MACDONALD (DEFENDANT).... APPELLANT ;
AND

ELLA GALIVAN (PLAINTIFF)......c000e. . RESPONDENT.

ON APPEAL FROM THE COURT OF QUEEN’S BENCH FOR
LOWER CANADA (APPEAL SIDE.)

Appeal — Jurisdiction—Appealable amount—Monthly allowance—Future
rights—* Other matters and things ’—R. 8. C. ¢. 135, 5. 29 (b)—56
V. ¢. 29 (D)—Established jurisprudence in court appealed from.

In an action en declaration de paternitd the plaintiff claimed an allowance
of $15 per month until the child (then & minor aged four years and
ninemonths),should attain the age of ten years and for an allowance
of $20 per month thereafter “ until such time as the child should
be able to support and provide for himself.” The court below,
following the decision in Lizotte v. Descheneau (6 Legal News, 107),
held that under ordinary circumstances, such an allowance would
cease at the age of fourteen years.

Held, that the demande must be understood to be for allowances only up
to the time the child should attain the age of fourteen years and no
further, so that, apart from the contingent character of the claim
the demande was for less than the sum or value of two thousand
dollars and consequently the case was not appealable under the
provisions of the twenty-ninth section of “ The Supreme and Ex-

* chequer Court Acts,” even if an amount or value of more than
two thousand dollars might become involved under certain con-
tingeneies as a consequence of the judgment of the court below,
Rodier v. Lapierre (21 Can. 8. C. R. 69) followed.

Held also, that the nature of the action and demande did not bring the
case within the exception as to “ future rights * mentioned in the
section of the act above referred to. (’Dell v. Gregory (24 Can. S.
C. R. 661) ; Raphael v. Maclaren (27 Can. 8. C. R. 319) followed.

MoTION to quash an appeal from the judgment of
the Court of Queen’s Bench for Lower Canada (appeal
side), which affirmed the judgment of the Superior

* PresENT :—Taschereau, Gwynne, Sedgewick, King and Girouard
JJ.
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Court, District of Montreal, in favour of the plaintiff ~ 1898
with costs. ' MACDONALD
The respondent brought the action in her capacity q, ™
of tutrix to her minor child, born about four years and —
nine months previously, and prayed that the defendant
might be declared to bethe father of the child and con-
‘demned to pay to her in her said capacity the sum of
fifteen dollars per month until the child should attain
-the age of ten years and thereafter the sum of twenty
dollars per month until such time as the child should
be able to support and provide for himself,
The trial court rendered judgment in favour of the
plaintiff and this judgment was affirmed by the Court
of Queen’s Bench which held also that under ordinary
circumstances, an allowance such as that demanded
would cease upon the child attaining the age of four-
teen years.

A. R. Hall and Smith for the respondent moved to
quash the appeal on the grounds that the matter in
controversy was not of the amount or value of $2,000
and did not otherwise come within any of the excep-
tions stated in section twenty-nine of the Supreme and
Exchequer Court Act as amended. The following cases
were cited in support of the motion : Lizolte v. Des-
chéneau (1); O'Dell v. Gregory (2) ; Rodier v. Lapierre
(8).

St. Pierre Q.C. for the appellant contra. The claim
and condemnation are both indefinite and might in-
volve the maintenance of the child for any number of
years in case he proved an invalid or became crippled
or otherwise unable “to support or provide for him-
self” In any reasonable view of the case the demande
must be considered as liable to exceed $2,000. The

(1) 6 Legal News, 170, " (2) 24 Can. 8. C. R. 661,
(3) 21 Can. 8. C. R. 69.

1734
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effect of the judgment is to bind future rights of the
parties and brings the case within the general terms
“ other matters and things” used in the last clause of
section 29 of “ The Supreme and Exchequer Court

Act”

TAsCHEREAU J.—This case is before us upon a motion
to quash the appeal. The action is one “ en déclara-
tion de paternité,” with conclusions—

tbat the said defendant (now appellant) be declared to be the father
of the said minor, and be condemned to pay to the plaintiff es qualité
the sum of fifteen dollars a month until the child shall have attained
theage of ten years, and the sum of twenty dollars a month thereafter
until such time as the said minor may be able to support and provide
for himself.

The said child was four years and nine months old,
less seven days, when the action was served, on the
fifth of January, 1897. So that, leaving aside its con-
tingent character, the claim does not amount to $2,000,
if, as held by the judgment appealed from, fourteen
years is the limit where an allowance of this kind
ceases under ordinary circumstances. The claim must
be read as if for an allowance up to that age and no
further. But even if more than $2,000 might have be-
come involved under certain contingencies, as a con-
sequence of the judgment, it would seem that under
Rodier v. Lapierre (1), the appeal would not lie. The
amount claimed rules, but there is no direct claim for
a definite sum of $2,000 or over. The appellant has
attempted to rest his right to this appeal upon the
amended section 29 of the Supreme Court Act, as to
future rights, but under O’ Dell v. Gregory (2), his con-
tention cannot prevail. See also Raphael v. Maclaren
(8). Parliament may have intended, by the amending

(1) 21 Can. S. C. R. 69. (2) 24 Can. S. C. R. 661
(3) 27 Cen. S. C. R. 319.
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act, to give an appeal in cases like the present one,but 1898

has not done so. MACDONALD

The motion must be allowed with costs, and the ap- ., % =

peal quashed with costs. —_
Taschereaud.

Appeal guashed with costs. —

Solicitors for the appellant: St. Pierre, Pelissier &
Wilson. ’ .

Solicitors for the respondent: Johnson,Hall & Donahue.

Bl

JOHN H. BALDERSON (SUPPLIANT)......APPELLANT; 1808

AND *I\E?.':?,.
*Mar 8,
HER MAJESTY THE QUEEN? RESPONDENT —

(RESPONDENT) .. tueve cvvnveenevonrnanees §
ON APPEAL FROM THE EXCHEQUER COURT OF CANADA.
Statute, construction of—Civil Se1we}ce—;Superannuation—R. S. C. ¢ 18—

Abolition of office—Discrationary power—Jurisdiction.

Employees in the Civil Service of Canala who may be retired or
removed from office under the provisions of the eleventh section
of “The Civil Service Superannuation Act” (R. S. C. ¢. 18), have
no absolute right to any superannuation allowance under that
gsection, such allowance being by the terms of the Act entirely in
the discretion of the executive authority.

APPEAL from the judgment of the Exchequer Court
of Canada (1) declaring that the suppliant was not
entitled to the relief sought by his petition of right.
The appellant was appointed to the Civil Service of
Canada on 1st January, 1883, by order of the Governor-
General-in-Council, and since that date up to the 26th
April, 1897, had been continuously in the employ of the
Government of Canada, being a period of over fifteen
years. During the last five years of his service, the
appellant held office as secretary of the Department of

*PrEsENT :—Tascherean, Gwynne, Sedgewick,King and Gironard JJ.
(1) 6Ex. C. R. 8,
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' ﬁailways and Canals in Canada, and his average yearly .

Barpenson Salary; based upon his salary for the last three years

Vs
THE
QUEEN.

of his service was $2,275. All deductions for super-
annuation, as required by section six of the Civil
Bervice Superannuation Act (1), had been made from
time to time from the appellant’s salary throughout
the whole of his service. :

On the 26th April, 1897, to promote economy in the
public service, the appellant was, by order of the Gov-
ernor-General-in-Council, retired from the service and
placed upon the retired list with an annual allowance
of six hundred and eighty-two dollars and fifty cents,
the amount to which he would be entitled for fifteen
years service at the average salary paid him for the
three years preceding his retirement. He claimed the
annual sum of $455 in addition to the allowance
granted, alleging that the combined amount of these
two sums was the compensation he was entitled to
under the statute. This claim was based on the con-
tention that ten years should have been added to his
term of service, as provided by section eleven of the
Act. The appeal was from the judgment of the
Exchequer Court declaring that he was not entitled
to the relief sought by his petition of right.

Hogg Q.C. for the appellant. The meaning and
intention of the whole Superannuation Act is to give
to retired civil servants who have performed good and
faithful service a fair consideration and compensation
for the service given, and by the deductions made from
their salaries, to create a fund towards making good
the superannuation allowances provided under the
statute.

Under-section nine theretired civil servant has alegal
right to full superannuation allowance in case his retire-
ment is based npon the causes therein mentioned, pro-

(1) R. 8. C.c. 18.
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vided the head ofthedepartment hasnotreported against 1898
him. The causes for retirement referred to in section BirpmRsoN
nine are alsomentioned in section eleven and the allow- Tog
ance, to which under section nine he would * be other- Quexx.
wise entitled,” refers to the full or maximum allow- ~—
ance mentioned in section eleven. The correct inter-
pretation is, that upon retirement of a civil servant for

the causes mentioned in these sections, primd facie,

the amount of the superannuation grant should be the
maximum allowance mentioned in section eleven

subject to be reduced or dimished only upon a special

adverse report, by the application of the provisions of

the ninth section.

The appellant was retired to promote economy and _
comes under section eleven. The maximum compen-
sation in the appellant’s case, would be twenty-five-
fiftieths of his average salary during his last three
years of service, the twenty-five years on which the
calculation is based, being made up under section
eleven by adding ten years to the fifteen years of his
actual service. There can be no reduction upon this
estimate unless an adverse report has been made under
section nine. The provision in the ninth section as to
granting a superannuation allowance less than “that
to which he would have otherwise been entitled,”
shews clearly an intention that when retired under
the eleventh section the employee should be entitled
to the full or maximum allowance except only upon
an adverse report. The statute itself determines the
amount of the retiring allowance.

The words “may grant” should be construed as
mandatory, following the custom of Parliameni when
it is sought to lay an obligation upon the Crown or
an officer of the Crown. The ninth section clearly
gives discretion, for it differs from the eleventh section,
which does not, by the insertion of the words * as to him
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seems fit,” after the word “may.” Julius v. Bishop
of Ozford (1) at page 225; Hardcastle, Statute Law,
2nd ed. 816 ; Maxwell, Interpretation of Statutes, 8 ed.
[1896,] pp. 334, 850. Reg.v. Bishop of Ozford (2) at page
258;. M’ Dougall v. Patterson (8); Crake v. Powel (4);
The Board of Supervisors of Rock Island v. United States
(6) at page 446; Attorney Genmeral v. Lock (6); In Re
Eyre v. Curporation of Leicester (7). The Governor-
General-in-Council is bound to grant such an allow-
ance as shall actually be a fair compensation. Such
compensation will be estimated, if necessary, by the
court and, if there is no adverse report, the court will
be bound by the statute to grant the maximum
amount. Pollock on Contracts (5 ed.), at pages 45
and 46 ; Roberts v. Smith (8) ; Bryant v. Flight (9).

The crown can dismiss its servants without com-
pensation only where there is cause for dismissal; or
under the Superannuation Act, where an adverse report
has been made under section nine, in which case the
compensation may be reduced to nothing. Sub-section
2 of section 8 does not confer a right, but only reserves
a right already in the Governor-General-in-Council.

The Exchequer Court has jurisdiction under sub-sec-
tion “d” of section 16 of the Exchequer Court Act, and
should be directed to declare that the Governor-Gene-
ral-in-Council is bound, under the Act cited, to grant
and pay such allowance as the court may find to be fair
compensation for loss of office, and that a petition of
right lies against the Crown under the above-cited
sections of the Exchequer Court Act.

Newcombe Q.C., Deputy Minister of Justice, for the re-
spondent.. The appellant was a civil servant appointed

(1) 5 App. Cas. 214. (6) 3 Atkyns, 165.

(2) 4 Q. B. D. 245. (7) [1892] 1 Q. B. 136.

(3) 6 Ex. 337 note. (8) 4 H. & N. 315; 28 L. J.
(4) 2 E. & B. 210. : Ex. 164.

(5) 4 Wall. 435 (9) 5 M. & W. 114
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under the provisions of “The Civil Service Act” (1), 1898
on 1st January, 1883, and retired by Order in Council Barpumsox
of 26th April, 1897, in order to promote economyinthe >
public service. By the same Order-in-Council, the ap- Quzzx.
pellant was granted an annual allowance of $682.50, ~
under the authority of the Superannuation Act (2).

The appointment was during pleasure, and the ex-
ecutive had the undoubted right to dismiss him at any
time. Civil Service Act, sec. 10; Shenton v. Smith (8) ;
Gould v. Stuart (4); Dunn v. The Queen (5).

The appellant had not attained the age of sixty, nor
was he incapacitated by bodily infirmity, and he was
therefore not'qualiﬁed for superanuation under section
three. Section 11 applies and its provisions are merely
enabling and intended to vest a discretion in the Gov-
ernor-General-in-Council which may be exercised
favourably or unfavourably to the officer being retired,
in any case.

No right accrues until the allowance has been
granted by His Excellency in Council. R.S. C.c. 18
s. 8. The courts have no jurisdiction to review the
exercise of the discretion vested in His Excellency in
Council. Cooper v. The Queen (6); Kinloch v. The
Secretary of State for India (7); Gidley v. Lord Palmer-
ston (8) ; Matton v. The Queen (9), The jurisdiction of
the court in this case, if any, arises under section sixteen
of the Exchequer Court Act (10), which is quite inade-
quate to confer a jurisdiction'to review the exercise
of discretionary authority.

It has not been shown that Her Majesty contracted
with the appellant to the effect that he should receive
upon retirement a superannuation allowance.

(1) R.S. C.c 17, (6) 14 Ch. Div. 311.
(2) R. 8.C. c. 18, (7) 7 App. Cas. 619.
(3) [1895,] A. C. 229, (8) 3 Brod. & Bing. 275.
(4) [1896,] A. C. 575 (9) 5 Ex. C, R. 401.

(5) [1896,] 1 Q. B. 116. (10) 50 & 51 Vict. ch. 16.
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TAsCcHEREAU J.—This appeal must be dismissed

Barpersony LThere is no room whatever for the appellant’s con-

'S
TaE

tention that it was a condition of his contract of em-

QueeN. ployment that, in the event of his being superan-
TascheresaJ. Nuated in order to promote economy in the civil service,

——

he was to have a legal right to any allowance whatever.
The superannuation allowance that the Governor-
Greneral-in-Council may grant in such a case to any
person is a gratuity. It is. so called in sec. 11 of the
“Civil Service Superannuation Act” (1), and when
the statute enacts that this gratuity which, in the dis-
cretion of the executive authority, may be granted, will
be such as to fairly compensatethe superannunated officer
for his loss of office, it leaves it at the sole discretion
of the executive to determine what is the amount he is
to receive, if any. The membersofthe civil service of
Canada hold their office during pleasure and have no
absolute right to any superannuation allowance under
that section. They accept office under that condition.
The appellant here has been granted a yearly allow-
ance of $682.50, calculated upon fifteen years of
service. He contends that he is entitled to have ten
years added to his term of service, amounting to $455,
making in all the sum of $1,187.50. His contention
cannot be sustained. The courts of the country have
no jurisdiction to review the exercise of the discretion
vested by the statute in the Governor-General-in-
Council. .

The appeal is dismissed, but the case must be
viewed as a test case, and we give no costs.

GWYNNE J. concurred.

SEDGEWICK J.—The appellant can succeed only
upon showing that the Crown contractediwith him,

(1) R. 8. C. c. 18.
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upon his entering the civil service, that he would 1898

receive the increased superannuation allowance Barpgrsox

claimed upon any compulsory retirement therefrom. Ton

He relies upon section 11 of the Act, and argues that Quzex.

that section, though in terms enabling only, is in fact Sedge?ckJ.

imperative and obligatory. —_—
We are unable to place this construction upon it, or

upon the Act as a whole. Its whole scope and object

is to confer authority upon the Government to ap-

propriate public funds in a certain way, but as it

expressly states (sec. 8), it does not confer *‘ any abso-

lute right to superannuation allowance, or impose any

statutory obligation on the Crown to grant it.”

Kine and GIRoUArD J.J. also concurred in the
dismissal of the appeal for the reasons stated.

Appeal dismissed without costs.

‘Solicitors for the appellant: O’C’oknor, Hogg &
Magee.

Solicitor for the respondent : E. L. Newcombe.
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HERMAN DRESCHEL axp MARY
VAIL MELICK (DEFENDANTS).....

AND

THE AUER INCANDESCENT
LIGHT MANUFACTURING ; RESPONDENTS.
COMPANY (PLAINTIFFS).cccrervenne ‘

ON APPEAL FROM THE EXCHEQUER COURT OF CANADA.

} APPELLANTS ;

Appeal—Jurisdiction—Amount in controversy—Afidavits—Conflicting as
to amount—The Ezxchequer Court Acts—50 & 51 V. ¢. 16, ss. 51-53
(D.)—54 & 65 V, ¢. 26, 5. 8 [D.]—The Patent Act—R. 8. C. c. 61,
s. 36.

On a motion to quash an appeal where the respondents filed affidavits
stating that the amount in controversy was less than the amount
fixed by the statute as necessary to give jurisdiction to the appel-
late court, and affidavits were also filed by the appellants, showing
that the amount in controversy was sufficient to give jurisdiction
under the statute, the motion to quash was dismissed, but the
appellants were ordered to pay the costs, as the jurisdiction of
the court to hear the appeal did not appear until the filing of the
appellants’ affidavits in answer to the motion.

MoTION to quash an appeal from the judgment of
the Exchequer Court of Canada (1), which declared
that the appellants had infringed certain valid and
subsisting Letters Patent of Invention, the property of
the respondents, and ordered the appellants to discon-
tinue the manufacture and trade in certain incan-
descent devices and to deliver up all lights and devices
in their possession, to render accounts and to pay over
the gains and profits to be ascertained, with costs.

The plaintiffs brought action in the Exchequer Court
of Canada for an injunction restraining the defendants

* PRESENT :—Tascherean, Gwynne, Sedgewick, King and Girouard
JJ.

(1) 6 Ex. C. R.
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from the importation, manufacture, use and sale of
certain incandescent lights and devices covered bj
Letters Patent of Invention of the Dominion of Canada,
issued to the Welsbach Incandescent Gas Light Com-
pany, on the 1st September, 1894, and from infringe-
ment of the plaintiffs’ rights in respect of said letters
patent, and for other appropriate relief under the cir-
cumstances. By the judgment of the Exchequer Court,
the letters patent in question were declared valid and
subsisting and to have been infringed by the defend-
ants, and the court by injunction restramed the de-
fendants as prayed during the continuance of the let-
ters patent, and further ordered them forthwith to
deliver up to the plaintiffs all lights or incandescent

269
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devices and material in their possession, and that ac- -

eounts should be taken of the gains and profits made
by the defendants under the infringement complained
of. and to pay the same to the plaintiffs when ascer-
tained upon a reference directed to the registrar of that
court,

'The defendants gave notice of appeal against the
judgment to the Supreme Court of Canada and the
respondents moved to guash on the grounds that-there
was no actual amount of money in controversy and
that no order had been obtained from a judge of the
Supreme Court of Canada allowing the appeal to be
taken as required by 50 & 51 Vict. ch. 16, sec. 52.
On the hearing of the motion affidavits were filed on
behalf of both parties in which estimates were made of
the amount of gains and profits likely to be ascertain-
ed upon the reference as resulting from the infringe-
ment adjudged by the Exchequer Court and the value
of the lights, devices and material ordered to be de-
livered up by the judgment appealed from, those filed
on behalf of the respondent, stating ‘the amount as
under $500, while the appellants showed by their
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1898 affidavits that the amount thus in controversy would

e~

DRESCHEL ’exceed $500.
Tag Avgs  D¥clos, for the respondent in support of the motion,

Ivcanpes- -cited the statutes of Canada, 50 & 51 Vict. ch. 16,

‘i&ﬁﬁ‘;ﬁi‘? secs. 51-53, as amended by 54 & 55 Vict. ch. 26, sec,

mf"*_(_"’- 8, and referred to the authorities mentioned in Audette,
Exchequer Court Practice, pp. 114-116.

Sinclair for the appellant contra. The affidavits filed
against the motion should be received as shewing the
amount to be over $500 and therefore there is an ap-
peal as of right under the statute (1). As to establish-
ing value by affidavits in cases such as this, see the
remarks of Mr. Justice Strong at page 338 in Joyce v

 Hart (2). The Patent Act gives an appeal in every
case (8), and in any event there is no necessity of get-
ting a judge’s order until after the appeal has been
taken.

The judgment of the court was delivered by :

" TisoHEREATU J.—The judgment appealed from affects
a patent ofinvention. Therespondents move to quash
the appeal for want of jurisdiction, upon the ground
that as the actual amount in controversy does not
exceed $500, under sections 51 and 52 of the Exchequer
Court Act, the appeal could not be taken unless
allowed by an order obtained from a judge of
this court, which has not been done. The judgment
appealed from declares that the appellants have
infringed respondents’ letters patent, and condemns
them to deliver up to the respondents certain articles
of an undetermined value, and refers the case to the
registrar to take an account of the gains and profits
made by the infringement. The respondents filed -
with their motion to quash, an affidavit that the total

(1) 50 & 51 V. c. 16, 8. 52. (2) 1 Can. 8. C. R. 321
(3) R. 8. C. c. 61,5 36.
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amount in controversy in the case is less than $500. 1898
The appellants, in answer to that motion, filed two Drzsomer
affidavits that the value in controversy exceeds $500. THEVAUER
Under these circumstances the motion to quash must Ixcanpes-
be dismissed, but the appellants must pay the costs. °§ﬁ§§‘;§§?
The case was not an appealable one, as of right, unless ®m¢ Co.
itappeared that the value in controversy exceeded $500. TaschereauJ.
That did not appear until the appellants filed their
affidavits in answer o respondents’ motion. As the
record stood when the motion was made, it was well
founded. :

Motion dismissed, with costs against the appellants,
taxed at $25.

Motion refused with costs against the appellants.

Solicitors for the appellants: Foster, Martin &
Girouard.

* Solicitors for the respondents : Atwater, Duclos &
Mackie.
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FRASER et al v. DAVIDSON AND HAY.

Insolvency—Assignment— Preference— Payment in money—Cheque of third
party.

APPEAL from the decision of the Court of Appeal
for Ontario (1), reversing the judgment of the Common
Pleas Division which had allowed an appeal by the
defendants against the judgment at the trial by Mere-
dith J. in favour of the plaintiff in respect of one con-
veyance, and dismissing the action in other respects.

After hearing counsel for both parties the court
reserved judgment, and on a subsequent day dismissed
the appeal with costs and without giving any written
reasons for judgment.

Matthew Wilson Q.C. for the appellants.

G. G. Mills for the respondent.

*PrESENT :—Sir Henry Strong C.J. and Gwynne, Sedgewick, King .
and Girouard JJ. ;

MAGTUIRE et al. v. HART.

Assignment for the benefit of creditors—Affidavit of bona fides—Preferences
— Distribution of assets—Arbitration—Conditions of deed—Statute of
Elizabeth—13 Eliz. ¢. 5.

APPEAL from a decision of the Supreme Court of

Nova Scotia (2), which affirmed the decision of the

trial court maintaining the plaintiffs’ action with costs.

After hearing counsel for both parties the court
reserved judgment, and on a subsequent day dismissed
the appeal without giving any writen reasons.

Appeal dismissed with costs.
Borden Q.C. for the appellants.
Allison for the respondent.

*PrESENT.—Taschereau, Gwynne, Sedgewick, King and Girouard JJ.

(1) 23 Ont. App. R. 439. (2) 29 N. 8. Rep. 181.
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GEORGE GOODWIN (CLAIMANT)........APPELLANT; 1897

AND . *Nov, 6, 8,

) 1898
L RONDENT) oot | RESPONDENT. s

ON APPEAL FROM THE EXCHEQUER COURT OF CANADA.

Contract, construction of—Public Wm'ks—Arbitmt'ion——Prog}ess estimates
—Engineer’s certificate—Approval by Head of Departmeni—Final
estimates—Condition precedent.

The eighth and twenty-fifth clauses of the appellant’s contract for the
construction of certain Public Works were as follows :—

"% 8, That the engineer shall be the sole judge of work and material
“1in respect of both quantity and gquality, and bhis decision on all
% questions in dispute with regard to work or material, or as to
“ the meaning or intention of this contract, and the plans, speci-
“ fications, and drawings, shall be final, and no works or extra or
“ additional works or changes shall be deemed to have been
“ executed, nor shall the contractor be entitled to payment for
% the same, unless the same shall have been executed to the
“ gatisfaction of the engineer, as evidenced by his certificate in
“ writing, which certificate shall be a condition precedent to the
“ right of the contractor to be paid therefor;” but before the
“ contract was signed by the parties the words ““as to the mean-
“ing or intention of this contract, and the plans, specifications
“ and drawings ”” were struck out.

%25, Cash payments to about ninety per cent of the value of the
“ work done, approximately made up from returns of progress
“ measurements and computed at the prices agreed upon or deter-
“ mined under the provisions of the contract, will be made to
“ the contractor monthly on the written certificate of the engineer
“ that the work for, or on account of, which the certificate is
“ granted has been duly executed to his satisfaction, and stating
“the value of such work computed as above mentioned and
“ upon approval of such certificate by the minister for the time
“ being, and the said certificate and such approval thereof shall

*PRESENT ;—Taschereau, Gwynne, Sedgewick, King and Girouard

JJ.
18



274

1897

vt
{FOODWIN

v,
TEE

QUEEN,

SUPREME COURT OF CANADA. [VOL. XXVIIL

“bea condition precedent to the right of the contractor to be

“ paid the said ninety per cent or any part thereof.
* % L * * % ¥ % % * *

A difference of opinion arose between the contractor and the engin-
eers as to the quantity of earth in certain embankments which
should be paid for at an increased rate as * water-tight” embank-
ment under the provisions of the contract and specifications re-
lating to the works and the claim of the contractor was rejected
by the engineer, who afterwards, however, after the matter had
been referred to the Minister of Justice by the Minister of Rail-
ways and Canals, and an opinion favourable to the contention of
the contractor given by the Minister of Justice, made a certificate
upon a progressive estimate for the amount thus in dispute in the
usual form but added after his signature the following words.—
“ Certified as regards item 5, (the item in dispute,) in accordance
with letter of Deputy Minister of Justice, dated 15th Jan., 1896.”

The estimate thus certified was forwarded for payment, but the
Auditor General refused to issue a cheque therefor.

Held that under the circumstances of the case the certificate sufficiently
complied with the requirements of the twenty-fifth section of the
confract ; that the decision by the engineer rejecting the con-
tractor’s claim was not a final decision under the eighth clause of
the contract adjudicating upon a dispute under said eighth section
and did not preclude him from subsequently granting a valid
certificate to entitle the contractor to receive payment of his
claim, and that the certificate given in this case whereby the
engineer adopted the construction placed upon the contract in
the legal opinion given by the Minister of Justice, was properly
granted within the meaning of the twenty-fifth clause of the
contract.

Murray v. The Queen, 26 Can. 8. C. R. 203, discussed and distin-
guished.

APPEAL from the judgment of the Exchequer Court
of Canada (1) rendered on the 11th January, 1897, by
which the preliminary decision of that court at the
time of the trial was set aside and the appellants
claim upon the reference made, under the provisions
of the Exchequer Court Act (2), by theiMinister of Rail-
ways and Canals, was refused without costs.

(1) 5 Ex. C. R. 293. (2) 50 & 51 V. c. 16, =, 23.
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The Minister of Railways and Canals under the
provisions of the twenty-third section of the Exchequer
Court Act, (50 & 51 Vict. c. 16) referred to the Exchequer
Court of Canada for adjudication the claim of the appel-
lant arising in respect to work done by him under a
contract with the Department of Railways and Canals
of Canada on the construction of part of the embank-
ments of the Soulanges Canal. Under this reference
the trial took place in the Exchequer Court at Ottawa
and on 20th June, 1896, a preliminary judgment was
rendered declaring the appellant entitled to recover
$58,260 for the work in question, subject to that
amount being increased or reduced in accordance
with such reference as might be directed upon the
application of either party for the purpose of ascer-
taining, upon the basis of the said judgment, the
exact amount to which he might be entitled, and
granting the appellant costs of suit. Leave was reserved
to the appellant to move to increase the amount to
$78,260 the full amount of his claim and to the re-
spondent to move to set aside the judgment or to
reduce the amount upon certain principles mentioned
in the judgment. Motions on behalf of both parties
were afterwards heard with the result that the judg-
ment was set aside as above stated. The present
appeal sought to have it declared that the appellant
was entitled to be paid the full amount of his claim, or
at least, that he was entitled to the amount declared to
be due to him by the preliminary judgment rendered
at the trial. ‘

The chief. points at issue in the éase were as to the
validity of the approval by the Minister of Railways
and Canals of a certain certificate or estimate made by
. the Chief Engineer of the Department of Railways and
Qanals relating to amounts payable for work done in
water-tight embankments, and as to the sufficiency of

1814 -
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1897 ¢ the certificate itself. The particulars of the case and
_Goopwiny circumstances under which the certificate in question
Tow Was made are fully set out in the judgment of His
QuzeN.  Lordship Mr. Justice Sedgewick now reported. The
~ clauses of the contract and specifications in question,

in the case are also quoted in the judgments reported.
At the close of the argument it was understood that,
if the court -should determine in favour of the Chief
Engineer’s certificate relied on by the claimant, the
appeal should be allowed, and the case be at an end
in this court, judgment being directed to be entered
for the claimant for the amount claimed, and interest,
if the court should so decide, after the parties were
heard on the question of interest :—But that if the
court should hold that the claimant was not entitled
to recover upon the certificate, then that both parties
should be heard upon the contentions before the
Exzcbequer Court as to “ alternative relief,” and that all
objections to the jurisdiction of this court and of the
Court of Exchequer should then be open to the respond-
ent as if the appeal were being heard for the first
time; and in the latter case that no judgment should
be entered in this court until after the parties should
have been so heard on that second branch of the case.
Osler Q.C. and Ferguson Q.C. for the appellant. The
opinion expressed by Mr. Justice Sedgewick at page
212 of the report in Murray v. The Queen (1), is mere
dictum and is not a binding decision and, in any case,
does not declare that the want of an express statement
that the work had been executed to the satisfaction of
of the chief engineer would be sufficient to defeat an
action on such a certificate as he was discussing in ghat
case. The expression of opinion, in that case, to the
effect that the Minister of Railways and Canals iavst
express his approval by counter-signing the certificate,

(1) 26 Can. 8. C. R. 203.

1
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isnot well founded nor binding as authority because the
point with referenceto which it was given was neither
argued nor involved in the decision of that case. See
Elmes v. Burgh (1) ; Roberts v. Watkins (2) ; McGreevy
v. The Queen (3), at page 401 ; Kane v. Stone Co. (4).

The certificate in this case shows sufficiently that
the work was done in accordance with the contract
and accepted, and the evidence shows it to have been
done satisfactorily. See Hudson on Building Con-
tracts (2 ed.) pp. 294, 299; Harmon v. Scott (5) ; Clarke
v. Murray (8); Galbraith v. Chicago Architectural Iron
Works (7); Rousseau v. Poitras (8); Wykcoff v. Meyers
(9), at pages 145, 146; McGreevy v. The Queen (3), at
page 405. The question before the court is a legal one
as to the construction of the written contract and
specifications annexed.

The engineer's position will appear on referring
to Hudson on Contracts (2 ed.) p. 279, and the
following cases. In re Carus-Wilson v. Greene (10), at
pages 7, 9; Sharpe v. San Paulo Railway Co. (11), at
page 609; Ranger v. Greal Western Railway Co. (12)
at page 115 ; Farquhar v. City of Hamilton (13).

If, in the opinion of the Minister of Railways
and Canals, or in that of his legal adviser, the
position taken by the appellant with reference to any
additional claim or allowance, depending upon a con-
struction of the contract, specifications or plans was
well founded, the Chief Engineer was acting in accord-
ance with his duty in certifying as he did in this case.

(1) 2 Hudson (2 ed.) p. 119. (7) 50 Il. App. R. 247,

(2) 14 C. B. N. 8. 592, (8) 62 Ill. App. R. 103.

(3) 18 Can. S. C. R. 371 (9) 44 N. Y. 143.

(4) 39 Ohio, 1. (10) 18 Q. B. D. 7.

(5) 2 Jolnstons New Zealand (11) 8 Ch. App. 597.
Reps. 407. (12) 5 H. L. Cas. 72.

(6) 11 Viet. L. B.817. (12) 20 Ont. App. R. &6.
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Appellant is entitled to judgment for the $73,260

" Goopwiy upon the merits of the dispute. in view of the facts

v,
THE
QUEEN.

proved, whether his contention as to the.construction of
the contract, specifications and plans in regard to his
right to payment for earth in water-tight embank-
ments is or is not correct. The formal reference is
sufficiently wide in its terms to include the reference
of the claim upon its merits to the Exchequer Court,
and the claim was before the Exchequer Court by
virtue of that reference. The learned judge of the
Exchequer Court had jurisdiction to adjudicate upon
the merits, and ought to have adjudicated by his last
judgment, in view of his findings, that the appellant
was entitled to judgment upon the merits of the claim
for the full amount of $78,260. )

There was error in the deduction, in the judgment of
the judge at the trial, provisionallyof 100,000 cubic yards
for “ mucked material, sand, &ec.,” which ought not, he
thought, to be paid for as earth in water-tight banks
as not being selected material, and in giving the
respondent the right to a reference to show if possible
a still larger quantity to be deducted under that head.
The engineers considered the material all sufficiently
good to put into the embankments, and rejected none
of it as being unfit for that purpose, but passed it and
directed or approved of putting it into the embank-
ments, and the appellant is entitled to the price under
item 5 of the schedule (1) for the whole of it. The
engineer had no authority, under the contract or speci-
fications, after the material has been put into the em-
bankments under his directions and to his satisfac-
tion, to say that it should not all be paid for under
item 5 as “ earth in water-tight banks.”

The appellant also submits that he is entitled to
interest and his costs in both courts.

(1) See p. 301
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Ritchie Q.C. and Chrysler Q.C. for the respondent.
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The dispute became subject to arbitration under the goopwin

clausein the contract, and the engineer had no power to
grant the amended certificate. He had full power to
decide questions depending upon the construction of
the contract, and having done so by the former certifi-
cate became functus officio. Lloyd v. Milward (1).

The Act respecting the Department of Justice does
not apply, because the chief engineer was not acting
as the head of the department, requiring to be advised
upon a matter of law connected therewith, nor was he,
as to the certificate in question, acting as a servant or
officer of the Crown whose duty it was to sign any
certificate that he was advised or directed to sign. In
theory he was appointed by both parties as arbitrator
to stand between the parties and do justice to both.
The position of the chief engineer, under clause 25 of
the contract, is incompatible with that ascribed to
him by the Exchequer Court judgment, and he was not
a person whose duty it was to seek and accept the
advice of the Department of Justice, as upon a matter
of law connected with the Department of Railways
and Canals. See Hudson, Building Contracts, vol. 1
(2ed.) p. 801. The discussion of the position of the
engineer, in Ranger v. Great Western Railway Company
(2) at page 91, is not a correct statement of the position
of the engineer under the present and similar con-
tracts. See also Clements v. Clarke (8), at page 221 ;
Sharpe v. San ’aulo Railway Co. (4) ; Kimberly v. Dick
(5) at page 19; Farquhar v. City of Hamillon (6), and
earlier cases there referred to, and Pefers v. Quebec
Harbour Commissioners (7).

(1) 2 Hudson, Building Con- (4) 8 Ch. App. 597.
tracts, 454. (6) L. R. 13 Eq. 1.

(2) 5 H. L. Cas. 72. (6) 20 Ont. App. R. 86.

(3) 2 Hudson, p. 207. (7) 19 Can. S. C. R. 685.
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The question was not wholly one of construction of

Gooowiy the contract, but was partly a question of fact as to
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THE
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what had been laid out by the engineers as water-
tight embankments, and how much of the banks had
been constructed in accordance with the specification
and of selected material. Upon both of these questions
the determination by the Department of Justice, that
the whole bank should be so paid for, was opposed
to the views of the engineers as expressed in the
certificate or therein included by reference. The cer-
tificate, as found by the learned judge himself, was in
fact wrong, because upon the most favourable view
for the contractor it included at least 100,000 yards
of material not according to specification and was, upon
the facts, given for at least $15,000 too much. Thus
it is very clear, that the giving of the certificate was
not a pure question of construction of the contract, to
be determined by the Department of Justice, over-
ruling the Chief Engineer.

The Department of Justice did not, in fact, advise the
giving of a certificate for the full amount, and it seems
to have been signed under a misapprehension, as to
the scope or effect of the advice contained in the letter
from the Department. The letter of -the Deputy
Minister merely contained an intimation that the late
Minister of Justice, who at the time had ceased to be
such minister, and was no longer the responsible
adviser of the Crown, had come to the conclusion that
the contractor’s claim should be entertained. The
duty and power of the Chief Engineer under clause 25
of the contract, was not affected by the omission from
clause 8 of the usual provision making his judgment
upon questions of the construction of the contract final.
The cases cited show that the claim of the contractor
to recover upon this certificate is inconsistent with the
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claim urged in the alternative, that the proceeding is
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a reference of amatter in dispute. Olause 38 of the con- Goopwix

tract was only intended to be made use of in cases
where the work was finished, and the Chief Engineer
had finally certified under clause 25, and has no appli-
cation to work under a pending contract. It contem-
plates a special reference of a matter in difference, and
the evidence shews that there was no matter in differ-
ence but that the question was, whether the claimant
had a valid certificate capable of being enforced by
action. The decision of the Exchequer Court Judge
is that of an arbitrator and is final and not appealable
to the Supreme Court. ‘

Upon the evidence it seems clear that the certificate
is bad, on the grouuds that it does not express the
judgment of the engineer; that the parties agreed to
accept his certificate ; that he is the person designated
by the contract, and the Crown are not bound by the
decision or judgment of any other person. Clause 25
requires that two facts or findings by the Chief
Engineer shall be stated in writing :—That the
work has been duly executed to his satisfaction.
The value of the work computed as therein above
mentioned ;—and thishasnot been done. The question
as to how much earth was placed in the water-tight
embankments, laid out and made up in accordance
with the specification, was a matter peculiarly given
to the engineer, and upon which the engineer’s judg-
ment was required; it was one of the things as to
which his satisfaction had to be expressed under
clause 25 of the contract. The certificate not only
does not state that the work was done to the satisfac-
tion of the engineer, but, by reference to the docu-
ments incorporated with it, expressly states the con-
trary. See Eads v. Williams (1) at page 686 ; Ellison

(1) 4 DeG. M. & G. 674.
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v. Bray (1). Other. cases are collected in Redman on

GooDWIN Awards, p. 98, and Russell on Awards (7 ed.) 207.

THE
QUEEN.

See also In re Eastern Counties Railway Co. & The
Eastern Union Railway Co., Arbitration (2); Jackson v.
Barry Railway Co. (3). The question is referred to
incidently in Peters v. Quebec Harbour Commissioners
(4) at page 696, by Strong J. and by Gwynne J. at
page 698, and Patterson J. at page 700.

The certificate is also bad because it does not fulfil
the requirements of clause 25 of the contract; Murray
v. The Queen (5) ; The Queen v. Starrs (6). The certi-
ficate is invalid because the question was previously
finally determined by the Engineer’s decision. In
regard to the classification of the same material in the
former certificate or progress estimate, (no. 28,) is also
final, and he had nc power to revoke or recall his
decision so given. Certificate no. 23 finally deter-
mined the rights of both parties, and the progress
estimate now sued upon was void, as being made by
an officer who had already given a final decision upon
the same question, and was therefore funcius officio, as
to that question. The approval of the Minister, which
should be in writing and is also a condition precedent
to the right of recovery, was not established.

In any event, if the court assumes jurisdiction under
clause 38, to determine the meaning of clause 11 of the
specification, the judgment of the court should merely
be a declaratory one, leaving the contractor to obtain a
certificate under clause 25 of the contract, for the amount
which may appear to be due to him, applying the

.principle of construction declared by the court.

TascHEREAU J.—I have had communication of the
elaborate notes of my brothers Sedgewick and Girouard
(1) 9L. T. N. 8. 730, - (4) 19 Can. 8. C. R. 685.

(2) 3 De@. J. & 8. 610. (5) 26 Can. S. C. R. 203.
(3) [1893] 1 Ch. 238. N (6) 17 Can. 8. C. R. 118.
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and I agree with them that this -appeal should be 1888

allowed. GoobwiN
Without dissenting from any of the grounds upon Tom

which they have reached this conclusion, I deem it Quzsmn.
necessary to state concisely my views of the case. The Tyecheresnd.
claim referred to the Exchequer Court and now before
us is the claim of the appellant for $73,260, based upon
the Engineer’s certificate no. 24. I am of opinion that
this certificate under clause twenty-five of the contract,
approved of by the Minister as it has been, is sufficient
to entitle the appellant to his claim. It is clearly a
certificate that the work * for which it is granted has
been duly executed to the satisfaction of the Engineer”
in the terms of the contract. It is, coupled with Munro’s
certificate, a certificate that thismoney is due under the
contract and he was the sole judge of it. We cannot
go behind it, and take upon ourselves to ascertain
whether or not this amount is due, after he has certified
that it is. I concur fully in what is said upon this
point by my brothers Sedgewick and Girouard. If I
mistake not such would have been the judgment of
the Exchequer Court, if it had not been for a miscon-
ception of Murray v. The Queen (1). I agree also that
certificate no. 28 does not militate against appellant’s
claim. Clause twenty-five of the contract expressly
says that the value certified to under these certificates
given during the construction is merely approximate,
and clauses twenty-six and twenty-seven indicate
clearly that there is no final certificate at all, under
the contract, but the one to be given at the final
completion of the work, an event which has not yet
occurred.

The Crown’s contention that because by certificate
number twenty-three the engineer had not the power
to issue certificate namber twenty-four for that part of

(1) 26 Can. 8. C. R. 203.



284

1898
G(E;;;vm
v,

THE
QUEEN.

Tascherean J.

SUPREME COURT OF CANADA. [VOL. XXVIIL

the work in question, is equivalent to nullify entirely
clauses twenty-five and twenty-six and render them
meaningless. The chief engineer’s certificate number
twenty-four must, in my opinion, be read as if all the
words under the signature “ Collingwood Schreiber”
were struck out. I understood counsel for the Crown
at the argument to rely exclasively on those words,
and on certificate number twenty-three, in support of
their case.

The appeal is allowed with costs and judgment is
ordered to be entered for the appellant for $78,260 with
costs, Mr. Justice Gwynne and Mr. Justice King dis-
senting. We will hear counsel as to the question of
interest.

GwYNNE J —The question which is before us upon
this appeal is whether or not the claimant is entitled to
recover the sum of $78,260, which upon the evidence
in the case he claims to be entitled to recover under
the terms and provisions of the contract set out in his
statement of claim.

Upon the 9th May, 1898, the appellant entered into
a contract with Her Majesty, represented by the
Minister of Railways and Canals of Canada, for the
performance of certain work upon sections 4, 5, 6 & 7
of the Soulanges Canal in the contract mentioned.
For the determination of the present appeal it will be
necessary to consider only a few of the clauses of the
contract and of the specifications which are referred to
therein, and made part thereof.

By the specifications which were made part of the
contract it was provided among other things as follows:

5. There will only be two classes of excavation recognized or paid
for, namely, “earth” or “solid rock.”

6. The price tendered for “ earth excavation ” must cover the entire

cost of excavating, hauling and forming into embankments, all kinds
of materials found in the pits for lock, weirs or other structures, and
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in theprism of the canal, raceways, side ponds or wherever excavation
is necessary, except solid stratified quarry rock. This price shall
include the cost of removing boulders of all sizes, indurated
clay, hard pan, &e., for none of which will any extra or additional
allowance be made. It is also distinctly understood and agreed upon
that no excavation shall be paid for below the exact grade line of the
bottom of the canal works, or outside the line of the slopes, unless
the same be executed under the written instructions of the engineer.

7. No allowance whatever beyond the prices tendered for excavation
will be made for hanl. The surplus material arising from the prism,
&ec., on section no. 7 shall, after making up the banks on that section,
be carried forward to widen the embankments of sections to the east-
ward ; and the surplus on section no. 6 shall be dealt with in the
same manner, so that all the excavation arising from the sections
embraced in this contract west of lock no. 5, will be disposed of in
making the embankments on each side of the summit level, between
stations 180 and 460, filling around the various structures, &e. This
distribution of material to be made as will be directed by the engineer
without entitling the contractor to any extra allowance whatever.
The attention of parties tendering is specially drawn to this section of
the specification.

11. Wherever the surface level of the water in the canal is higher
than the ground alongside, water tight banks shall be made when so
directed. In these cases the top soil must be removed for such width
and depth as may be considered necessary to form the embankment
seats. The material arising from this mucking to be deposited where
pointed out. It will be paid for as ordinary earth excavation. The
seats shall also be well roughed up with a plough so as to make good
bond with the first layer of earth forming the base of the embank-
ment. Puddle walls or cut-offs to be made where required—the
puddle to be prepared and laid as specified hereafter.

When the bank seats are properly prepared, inspected and approved,
and not till then, the bank shall be carried up in layers of selected
material, of about eight inches in thickness, well spread, the lumps
broken, watered, tredden down or otherwise compacted and carefully
shaped to the heights and slopes given by the engineer.

Only such portions of the embankments as shall be laid out by the
engineer, and made up in strict accordance with the foregoing speci-
fications, will be paid for as * earth in water tight banks.”

99. The plans now exhibited are only intended to show the general
mode of construction adopted ; but detail drawings which must be
strictly carried out will be supplied for the guidance of the contractor
as the work proceeds.
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By the contract it was specially covenanted and
agreed by and between the parties among other things
as follows :

Paragraph 3, That the contractor will at his own cost provide all
and every kind of labour, machinery and other plant, materials,
articles and things whatsoever necessary for the due execution and
completion of all and every the works set out or referred to in the
specifications hereunto annexed and set out or referred to in the plans
and drawings prepared and to be prepared for the purposes of the
work, and will execute and fully complete the respective portions of
such works and deliver the same complete to Her Majesty on or
before the day of (a day not material on this
appeal) the said works to be constructed of the best materials
of their several kinds and finished in the best and most workmanlike
manner, in the manner required by and in strict comformity with the
said specifications and the drawings relating thereto, and the working
or detail drawings which may from time to time bz furnished, (which
said specifications and drawings are hercby declared to be part of this
eontract), and to the complete satisfaction of the chief engineer for
the time being having control over the work.

Paragraph 8& That the engineer shall be sole judge of work and
material in respect of both quantity and quality and his decision on
all questions in dispute with regard to work or material shall be final,
and no works or extra or additional works or changes shall be deemed
to have been executed, nor shall the contractor be entitled to payment
for the same, unless the same shall liave been executed to the satisfac-
tion of the engineer as evidenced by his certificate in writing, which
certificate shall be a condition precedent to the right of the contractor
to be paid therefor.

Paragraph 9. Itis hereby distinctly understood and agreed that
the respective portions of the works set out or referred to in the list
or schedule of prices to be paid for the different kinds of work, in-
clude not merely the particular kinds of work or materials mentioned
in the said list or schedule, but also all and every kind of work,lab-
our, tools, plant, materials, articles and things whatsoever necessary
for the full execution and completing ready for use of the respective
portions of the works to the satisfaction of the engineer, and in case of
dispute as to what work, Jabour, material, tools and. plant are or are mot
50 included, the decision of the engineer shall be final and conclusive.

Paragraph 24. And Her Majesty in consideration of the premises.
hereby covenants with the contractor that he will be paid for and in
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respect of the works hereby contracted for and in the manner set out

in the next clause hereof, the several prices or sums following :
* * * * *

earth excavation, per cubic yard, 20 cents, earth in water-tight em-
bankments, per cubic yard, 15 cents.

Paragraph 25. (\Z‘ash payments equal to about ninety per cent of
the value of the work done, approximately made up from returns of
progress measurements and computed at the prices agreed upon or
determined under the provisions of this contract will be made to the
centractor monthly on the written certificate of the engineer that the
work for or on account of which the certificate is granted has been
duly executed to his satisfaction, and stating the value of such work
computed as above-mentioned and upon approval of such certificate
by the Minister for the time being; and the said certificate and such
approval thereof shall be a condition precedent to the right of the con-
tractor to be paid the said ninety per cent or any part thereof. The
remaining ten per cent shall be retained, &ec., &c. (unimportant on
the present appeal).

As the work of construction progressed, the engineer
gave to the contractor monthly progress estimates
which at first were for earth in excavation only as no
embankment had as yet been commenced, but in the
month of August, 1893, he gave a progress estimate for
July, 1898, in which he estimated for earth excavation
at 20 cents per cubic yard 85,300 cubic yards and for
earth in water tight embankments at 15 cents per
cubic yard, 20,000 cubic yards. In September, 1898,
he in like manner gave an estimate for the month of
August, for earth excavation 121,700 cubic yards, and
for earth in water tight embankments 80,000 cubic
yards, and in like manner in October, 1893, he gavean
estimate for September for earth excavation 169,800
cubic yards, and for earth in water tight embank-
ments, 43,000 cubic yards, and in November, 1893, he
gave an estimate for the month of Octeber, for earth

excavation 230,000 cubic yards, and for earth in water:

tight embankments 67,500 cubic yards. Payments
were made to the contractor in accordance with all
these progress estimates.
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1898 In the month of November, 1898, the contractor
Gooowiy made a complaint to the Minister of Railways and
2 Canals as to the manner in which his contract was

Qg‘;fn. being dealt with by the engineer, in a long letter
Gwynne J, dated 16th November, 1898, which is before us, con-
— tained in eight pages of the printed case. It is un-
necessary to enter into the lengthy argument offered
by the contractor in support of his complaint; it is
sufficient to say that it related to three specific items,

namely :

First. The interpretation of the specifications as to
whether the 15 cents per cubic yard should be paid
for the whole of the embankments formed from the
excavation.

Second. The blue clay on sections 6 and 7, &c. &c.

Third. The difficulty and expense of bringing build-
ing for concrete to the site of the proposed lock, &c.

It is only with the first that we have to deal, and as
to this it is sufficient to say that the whole of the con-
tractor’s argument in relation to it was to the effect
that the contract and specifications afforded no warrant
whatever for the action of the engineer in estimating
for part only of the earth put into the embankments
as to be paid for at 15 cents per cubic yard; and that
by his contract and the specifications he was entitled
to be paid 15 cents per cubic yard for every cubic yard
of material put into the embankments in addition to
the 20 cents per cubic yard on earth measured in
excavation, and he added that even if the work should
be done under the most favourable conditions these
combined sums made but a moderate price for the
work for which he claimed them, and he prayed that
this his interpretation of his contract should be
accepted as final and conclusive as to his right to the
15 cents for every cubic yard in embankments, or that
he should be released from his contract upon certain
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terms proposed in his letter. The Minister of Rail-
ways and Canals submitted this letter to the late Sir

John Thompson, then Minister of Justice, for his -

opinion, and his opinion was, by a letter from the
Department of Justice dated 28th February, 1894,
communicated to the Minister of Railways and
Canals, which in short substance is that the speci-
fications do not admit of the comstruction contended
for by the contractor; which opinion was communi-
cated to the contractor in a letter from the Department
of Railways and Canals, wherein the contractor was
informed that in view of such opixiion the Department
must decline to entertain his claim.

In the meantime, while this complaint of the con-
tractor was before the Minister of Justice for his
opinion, and subsequently to that opinion having been
given, the engineer continued to give to the contractor
monthly progress estimates distinguishing as before
between earth in excavation at 20 cents per cubic yard,
and earth in water tight embankments, at 15 cents per
cubic yard, until the 18th December, 1895, when the
engineer gave to the contractor a progress estimate
numbered 28 for the month of November, 1895, con-
taining among other things as follows:

Earth excavation—1,108,718 cb. yds. at 20c...$220,742 60
Earth in water tight

embankments...... 450,783 cb. yds. at 15c... 67,609 50
These two sums together make............... $288,852 10

In the month of March, 1895, however, the contrac-
tor had renewed his complaint to the Minister of Rail-
ways and Canals in a letter dated March 22nd, 1895.
This complaint was referred to the engineer, who after
hearing the contractor upon the subject made his
report to the Minister of Railways and Canals upon
the matter adversely to the contractor’s claim. The

19
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letter of the 22nd March together with various sup-
plemental arguments supplied by the contractor
between that date and the 10th December, 1895, was
also submitted to Sir Charles Hibbert Tupper, who
had succeeded the late Sir John Thompson as Minister
of Justice, for his opinion.

The contention of the contractor as laid before Sir
Charles Hibbert Tupper is substantially the same as
that which had been laid before the late Sir John
Thompson, although expressed in a!more elaborate
argument which is contained in thirty fpages of the
printed case laid before us. This elaborate argument,
however, resolves itselfsimply intojthe contention that
the question submitted is wholly one of law involving
simply the legal construction of the contract, with
which the engineer has nothing to do but to conform
to it, and that such legal construction is: That it is
apparent from the drawings upon which the contractor
tendered for the work ; that what was contemplated
was one continuous embankment along each side of
the canal to be constructed ; that the position of the
embankments indicated plainly that they must be made
water tight, and that the contract gave to the con-
tractor 15 cents for every cubic yard of ‘earth put into
these embankments within the dimensions assigned to
them by the specifications ; that the contract does not
contemplate any such thingas a portion of the embank-
ments respectively being made water tight, or authorise
the engineer to estimate for a portion of the embank-
ments as being -water tight for the purpose of thereby
limiting the allowance of 15 cents per yard to such
part only ; and that all that the contract excludes from
the allowance of 15 cents per cubic yard is such part
of the embankments, if there should be any, construc-
ed by the contractor outside of the limits of the em-
bankments as designed by the engineer and in excess
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of the dimensions assigned to them by him in the
specifications and drawings relating thereto.

In this is contained the whole substance of the
elaborate argument presented on behalf of the con-
tractor.

Wehave not the reasons for the conclusion at which
the Minister of Justice arrived, but of his conclusion
. we are informed by a letter dated the 15th January,
1896, addressed by the Deputy Minister of Justice to
the Secretary of the Department of Railways and
Canals which is as follows :

Sk,

Referring to your letter of the 4th October last, enclosing addition-
al correspondence and the report of your Chief Engineer with regard
to Contractor Goodwin’s claim as to payment for the construction of
water tight embankments on the Soulanges Canal, T have the honour
to state that Sir Charles Hibbert Tupper while Minister of Justice,
gave the matter very careful consideration and heard Mr. Goodwin in
support of his claim. The Minister came to the conclusion that the
claim was one which should be entertained by your Department, but
he resigned his office before that advice could be communicated to

you. He desired me, however, to inform you that he had reached
the conclusion which I have stated.

The question now arises: Which of those opinions
should prevail ? If that of the late Sir John Thompson,
which by the letter from the Department of Justice,
dated the 28th November, 1894, of which only the
result is given above, appears to have been identical
‘with that of the engineer in accordance with which all
his monthly progress estimates up to and including
that of the 18th December, 1895, for the month of Nov-
ember of that year were given, then 1t is manifest that
the matter was one which by the contract was sub-
mitted to the final judgment of the engineer whose
decision has been adverse to the claimant.

The question arises before us in this manner : The

claimant in his statement of-claim filed in the Ex-
19}
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1898  chequer Court under the provisions of section 28 of

Gooowiy ch. 16 of 50 & 51 Vict. rests his claim upon what he
g contends isa certificate of the engineer, dated the 28th
Queen. February, 1896, given in accordance, as he alleges, with

Gw;;e J. the provisions of the contract in that behalf.

- The respondent in the statement of defence sets out
the material part of the contract and speciﬁcations as
already given above, and in short substance and
effect, insists that the document dated the 28th
February, 1896, and relied upon by the claimant was
not given, nor does it upon its face purport to have
been given, as expressing the judgment or decision of
the engineer as contemplated by the contract, but was
given as shewn upon its face in deference to the
opinion given by the Minister of Justice, Sir Charles
Hibbert Tupper, as to the true construction of the
contract, and did not express the judgment of the
engineer, whose judgment and decision in the matter
is contained in the certificate given by him dated the:
13th December, 1895, which alone, as is contended, is.
binding, and that the claimant had received the
amount so certified and that therefore his present clalm
should be dismissed.

To this defence the claimant. filed a replication .
which is in substance and effect a renewal of his con-
tention and the argument in support thereof submitted
to the respective Ministers of Justice as already men-
tioned, and he insists that the certificate of the 18th
December, 1895, was erroneous, inasmuch as it re-
ported only 450,738 cubic yards as for earth in water
tight embankments, and that the certificate of the
28th February, 1896, was given by the engineer to
correct the error in his former certificate by giving -
credit to the claimant for 998,840 cubic yards as earth
in water tight embankments instead of 450,733 cublc
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yards, as had been erroneously certified in the certifi-
cate of December 13th, 1895.

The first point thus raised is whether the certificate
of the 18th December, 1895, was erroneous as alleged,
and this is precisely the question which had been
submitted to the respective Ministers of Justice for
their opinion, namely: Does the contract entitle the
claimant to be paid 15 cents for every cubic yard of
material put into the embankments constructed under
the contract, or only for the earth put into such por-
tions of those embankments as were laid out by the
engineer for the purpose of being made, and as were
required by him to be made, water tight and as should
be certified by him as having been so made ?

Now it cannot be disputed that as insisted by the
claimant in his argument presented to the Ministers
of Justice and urged before us on this appeal, that the
drawings upon which the claimant made his tender,
clearly shew that the embankments proposed to be
constructed were two, namely, one continuous embank-
ment (with which as extending from station 120 to
station 460 on each side of the canal, proposed to be
excavated, we alone have to deal}; but the specifica-
tions upon which the claimant tendered also very
clearly shew that for the earth to be deposited in a
portion®only of these embankments was the contractor
to receive a sum per cubic yard to be agreed upon, and
that for the earth deposited in all the residue of the
embankments he was to be paid per cubic yard mea-
sured in’excavation.

The 11th section of the specifications which pro-
vides ffor the construction of water tight banks can
have relation to nothing else than to certain portions
of these embankments on each side of the canal. It is
in these embankments that the water tight banks are
to be made when directed by the engineer, and the
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1898 mode of constructing these water-tight banks (as they

Goopwrn are called) is specially described thus :
T';;E The top so0il must be removed for such width and depth as may be

Queen. considered to be necessary to form the embankment seats.

Gwymne J.  These words “ embankment seats " here used, plainly

=  mean the seats of the portions to be made water-tight,
and the material taken therefrom, that is, from the
seat of the water tight portions, is to be removed from
such seats and deposited where pointed out by the
engineer, and wherever placed is to be paid for as
earth measured in excavation only. From this direc-
tion it is obvious that the material so removed is to
be deposited outside of the * water tight banks,” as
they are called, which are to be constructed in the
embankments. Then the seats themselves from which
such material shall be removed shall be roughed with
a plough so as to make good bond with the first
layer of earth forming the base of the embankment.
This layer of earth plainly means that one first laid on
the part so prepared by the plough. That all this
applies to the portions only of the embankments
which portions are designated in the specification
“ water tight banks,” is very apparent from the whole
tenor of the 11th specification, which goes on to pro-
vide that when the bank seats (already spoken of),
and being to be constructed as the seats of water tight

banks in the embankments are properly prepared,
inspected and approved, and not till then, the bank
shall be carried up (on the bank seats {so prepared,
inspected and approved) in layers of selected material
of about eight inches in thickness, well spread, the
lumps broken, watered, trodden down, or otherwise
compacted, and carefully shaped to the heights and
slopes given by the engineer, only such portions of
the embankments as shall be laid out by the engineer
and made up in strict accordance with the foregoing
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specifications will be paid for as “ earth in water-tight
banks.” This clause in plain language limits the
right of the contractor to 15 cents per cubic yard to
the earth put into those portions of the embankments
which shall be laid out and so prepared as and for the
water-tight banks in the embankments.

Then by the evidence we see that the portions so
intended by the engineer to be made water tight
were laid out by him and plainly indicated by stakes
planted in a line atthe distance in sections 5, 6, 7, of
112 feet from a line staked to mark the centre line of
the prism of the canal, and in section 4 at the distance
of 101 feet from such centre line except for the dis-
tance of 600 feet where the line was staked at the
distance of 112 feet from such centre line. The spaces
between these lines on either side of the canal and the
southern and northern limit respectively of the prism of
the canal were so laid out by the engineer as the portions
of the embankments required to be made water tight,
and were prepared with the plough for that purpose as
directed by the specifications, and the material removed
from such portions was as directed by the speci-
fications removed by the claimant and placed by him
by direction of the engineer outside of the portion so
staked for the purpose of being made water tight, but
within the base of the embankments, the outside limit
of which was marked at such distance from the stakes
planted to indicate the limit of the water tight por-
tions on one side of the canal as would enable the top
of the embankment to be fifty feet in width and on the
other side thirty feet only. Thisdisposttion of the mate-
rial so removed from the base or seats of the portions
intended to be made water-tight plainly indicated that
the part of the embankments in which such material
was deposited, was not within the parts designated by
the specifications as being required to be made water-
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1898  tight, and while the contract and specifications express-

GoopwN ly provide that the contractor shall receive 15 cents
T;;E per cubic yard only for such portions of the embank-

QueeN. ment as should be laid out by the engineer for the pur-
Gwy-n_n-e J. pose of being made water-tight, the contractor by the
— adoption of the construction put upon the contract by
Sir Charles Hibbert Tupper would receive 15 cents per
yard for the earth removed from the seats prepared as
the base of the water-tight portions as directed by the
engineer and for which by an express provision in the
contract and specifications he is to be paid only, where-
ever it should be placed, as earth measured in excava-
tion, and by the evidence it appears that there is on a
rough calculation 100,000 cubic yards so removed
amounting to $15,000. It was argued further that the
portions required by the engineer to be made water-
tight, being so made the whole of the embankments
were made water-tight ; but the contract is very ex-
press that the 15 cents per cubic yard is to be paid only
for earth in *‘ portionsof the embankments ” and there
cannot be any doubt that such portions are those only
which were so as aforesaid required by direction of the
engineer to be made water-tight and staked out by
him for that purpose. This appears to be the plain
construction of the contract and section 34 provides

that:
No implied contract of any kind whatsoever by or on behalf of ﬁer

Majesty shall arise or be implied from anything in this contract con-
tained.

I can therefore come to no other conclusion than that
the opinion of the late Sir John Thompson was correct
and that the contractor is by his contract entitled to
the 15 cents per cubic yard, only for the earth placed in
the portions of the embankments so as aforesaid staked
out by the engineer for the purpose of being made
water-tight, and prepared forthat purpose as prescribed
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by the specifications. It was objected in argument
that there was no slope given for the rear line of these
portions, and that there was a variance in the mode
adopted by the sub-engineers for the measurement of
the earth in these portioris in section 4 from that adopt-
ed in sections 5, 6 and 17, but as these portions were
laid out as being well within the area of the whole of
the respective embankments there could be no such
rear slope. In such case the rear line of the portions
laid out to be made water-tight would naturally seem
to_be a line drawn perpendicularly from the rear line
of the base of such intended water-tight portions to
the top of the embankments, and as to any variance in
the mode of measuring the earth in such portions,
hitherto there has been no controversy between the
contracting parties upon that point; if any should
arise the engineer is not only competent to correct any
error if such there be, but is by the contract made
final judge upon such a question. Neither of these
objections, however, have any weight whatever upon
the question raised by this appeal, which is simply as
to the construction of the contract, namely whether it
gives to the contractor 15 cents per cubic yard for -all
the earth in both of the embankments, the area of one
of which is two-fifths larger than the area of the
other, or only for the earth placed in the portions
staked out by the engineer for the purpose of being
made water tight, the areas of which in both em-
bankments are equal. :

It was further contended before us that whether
the opinion of Sir Charles Hibbert Tupper was right
or wrong mattered not, that is to say that whether the
contract according to the true construction of it did or
did not entitle the contractor to the 15 cents per yard
for all the earth in the embankments as maintained by
that opinion mattered not, for that the document upon
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1898  which the claimant relied as the certificate of the
Gooowiy engineer given under the provisions of the contract
T:;E having been approved of by the Minister of Railways
Qurey. and Canals, the right of the claimant to the amount

Gwynne J. claimed was now incontrovertible. I do not think we
— need upon this appeal decide whether, if an engineer
should ever intentionally or in error, give a certificate
for an amount in violation of the terms of a contract,
such amount could ever be recovered in an action found-
ed upon the contract. Inthe present case the certificate
no. 23, the amount certified by which was paid to the
contractor, equally required the approval of the Minis-
ter beforefit could have been paid, and the difference be-
tween that certificate and the one numbered 24 requir-
ed explanation. The statement of defence filed in the
present case opened an inquiry into the whole of the
circumstances under which that certificate was given,
and distinctly disputes the intent (as construed by the
claimant) and the validity of that document. The
claimant by his replication rests his support of that
document upon the allegation that it was given by the
engineer to correct an error alleged to have existed in
no. 23, and has thus raised the specific issue: Did

such error exist in no. 23?

Now, that alleged error consisted in this, that the
engineer only estimated for the earth placed in the
portions of the embankments laid out by him for the
purpose of being made water tight, as the earth for
which the 15 cents per yard was to be paid instead of
certifying (as is contended by the claimant he should
have certified) for all of the earth in the embankments
as entitled to be paid for at such price, and the correc-
tion relied upon by the claimant is the statement

- which is made in no. 24 of the amount which would
be due to the claimant assuming the opinion of Sir
Charles Hibbert Tupper to be correct as the claimant
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contends that it is. If, however, that opinion cannot
be sustained, there was no error in no. 23 to be cor-
rected, and so the issue raised by the claimant in sup-
port and justification of certificate no. 24 must fail
and that certificate must therefore also fail.

Now the evidence plainly shews that certificate
no. 24 does not represent and was not given for the
purpose of representing the engineer’'s own opinion as
to what the claimant was entitled to under his con-
tract, which opinion is still as is stated in no. 28, but
merely to show the quantity of all the earth in the
embankments and the amount which would be due to
the claimant if in accordance with the opinion of Sir
Charles Hibbert Tupper he was upon the true construc-
tion of his contract entitled to be paid 15 cents for
every cubic yard of earth in the embankments instead
of as had been estimated by the engineer only for the
earth placed in those portions of the embankments
which had in point of fact been laid out and prepared
for that purpose and required by him to be made water-
tight. The certificate no. 24 moreover shows upon its
face that it is intended to be qualified by reference to
other specified documents which must be referred to,
and which being referred to, show that the certificate
no. 24 was given for no other purpose than as just
stated. Under these circumstances it appears abund-
antly clear that whatever force might be given to the
certificate no 24 if the opinion of Sir Charles Hibbert
Tupper as to the true construction of the contract could
‘be supported, as that opinion cannot be maintained no.
24 cannot have no force to invalidate certificate no. 23
which is in accord with the true construction of the
contract, nor can its approval by the Minister of Rail-
ways and Canals which must be intended also to be
based upon the opinion of the Minister of Justice and
must therefore fail with it, give it any force whatever.

299

1898
GoopwIN
v
THE
QUEEN.

Gwynne J.



300

1898

SUPREME COURT OF CANADA. [VOL. XXVIIL

For the above reason I must say that I am of opinion

Goopwrx that this appeal should be dismissed with costs.

.
TaE
QUEEN.

SEDGEWICK J.—DPrior to the month of May, 1898, the

SedgewickJ. Grovernment of Canada had adopted the policy of so

improving the navigation of the River St. Lawrence
that there should be continuously fourteen feet in depth
of navigable water between the great fresh water lakes
of the Dominion and the Gulf of St. Lawrence. As a
part of this scheme the construction of the Soulanges
Canal, a canal on the north side of the River St. Law-
rence to be used in substitution for the Beauharnois
Canal, a canal on the south side of the river, was
undertaken. The proposed work was divided into
sections, and on the 9th of May, 1898, a contract was
entered into between the Crown and the present
appellant for the construction of four of these sections.
The clauses in the contract and specification especially
affecting the questions involved in this appeal are as
follows :
Clauses of contract :

3. ¥ % * The said works to be constructed of the best
materials of their several kinds, and finished in the best and most
workmanlikemanner,in the manner required by and instriet conformity
with the said specifications and the drawings relating thereto, and the
working or detail drawings which may from time to time be furnished
(which said specifications and drawings are hereby declared to be part
of this contract), and to the complete satisfaction of the chief engineer
for the time being having control over the work.

8. That the engineer shall be the sole judge of the work and
material in respect of bg'h quantity and quality, and his decision on
all questions in dispute with regard to work or material, shall be final,
and no works or extra or additional works or changes shall be deemed
to have been executed, nor shall the contractor be entitled to pay-
ment for the same, unless the same shall have been executed to the
satisfaction of the engineer, as evidenced by his certificate in writing,
which certificate shall be a condition precedent to the right of the
contractor to be paid therefor.
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24. And Her Majesty, in consideration of the premises, hereby 1898

covenants with the contractor, that he will be paid for and in respect GOoRWIN
of the works hereby contracted for, and in the manner set out in the 0.
next clause hereof, theseveral prices or sums following, viz : TaE
QUEEN.
Sedgewick J,
ﬁgmgf Description of Items. Rate.
$ cts.
* * 3% * * ” 3 * * 3* *
4 |Earth excavation, §§ 5, 6, 7, 9, 11, 15, 19, 21,
63,64, 70, T6................ ... Perc. yd. 20
5  |BEarthin water-tight embankments, §§ 5, 7, 11.. do 15
* * * * * * * * *

N.B.—All materials to be measured in the work, and all cement
used in the works of sections Nos. 4, 5, 6 and 7 will be furnished by
the Department of Railways and Canals on the conditions set forth in
section No. 89 of the specification. The figures placed after the
various items in the above form of tender refer to the sections of the
specification wherein they are described.

25. Cash payments equal to about ninety per cent of the value of
the work dome, approximately made up from returns of progress
measurements and computed at the prices agreed upon or determined
under the provisions of this contract, will be made to the contractor
monthly on the written certificate of the engineer that the work for,
or on account of, which the certificate is granted has been duly
executed to his satisfaction and stating the value of such work com-
puted as above mentioned, and upon approval of such certificate by
the Minister for the time being, and the said certificate and such ap-
proval thereof shall be a condition precedent to the right of the con-
tractor to be paid the said ninety per cent or any part thereof. The
remaining ten per cent shall be retained till the final completion of
the whole work to the satisfaction of the Chigf Engineer for the time
being, having control over the work, and within two months after
such completion the remaining ten per cent will be paid. And it is
hereby declared that the written certificate of the said engineer, cer-
tifying to the final completion of said works to his eatisfaction shall
be a condition precedent to the right of the contractor to receive or to
be paidthe said remaiaing ten per cent or any part thereof.
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26, It is intended that every allowance to which the contractor i-
fairly entitled, will be embraced in the engineer’s monthly certificates ;
but should the contractor at any time have claims of any description
which he considers are not included in the progress certificates, it will
be necessary for him to make and repeat such claims in writing to the
engineer within thirty days after the date of the dispatch to the con-
tractor of each and every certificate in which he alleges such claims
have been omitted.

27. The contractor in presenting claims of the kind referred to in
the last clanse must accompany them with satisfactory evidemce of
their accuracy, and the reason why he thinks they should be allowed.
Unless such claims are thus made during the progress of the work,
within thirty days, as in the preceding clause, and repeated, in writing,
every month, until finally adjusted or rejected, it must be clearly
understood that they shall be for ever shut out, and the contractor
shall have no claim on Her Majesty in respect thereof.

33. It is hereby agreed, that all matters of difference arising between
the parties hereto upon any matter connected with or arising out of
this contract, the decision whereof is not hereby especially given to
the engineer,—shall be referred to the Exchequer Court of Canada
and the award of such court shall be final and conclusive.

Clauses of the Specification :—

The canallwill be generally 100 feet wide at bottom
g-f grllr:le.nsions with slopes in excavation of 2 to 1 throughout. The
embankments forming the sides shall be of such top
widths as will be directed, and be carried up to the height of 161
feet above datum on the summit level. Below lock no. 5, the top
bank shall be 143 feet above datum or such other height as may be
directed.
5. Classification  There will only be two classes of excavation recog-
of materials.  nized or paid for, namely, “ earth ”” or “solid rock.”

The price tendered for “earth excavation” must
cover the entire cost of excavating, hauling and form-
ing into embankments, all kinds of materials found in the pits for
lock, weirs or other structures, and in the prism of the canal, race-
ways, side ponds or wherever excavation is necessary, except solid
stratified quarry rock. The price shall include the cost of removing
boulders of all sizes, indurated clay, hard pan, &c., for none of which

6. Earthwork.

. will any extra or additional allowance be made. It is also distinetly

understood and agreed upon that no excavation shall be paid for

‘
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below the exact gradeline of the bottom of the canal works or outsid e 1898
the line of the slopes, unless the same be executed under the written goopwiN

instructions of the engineer. v.
. . TaE
No allowance whatever beyond the prices tendered for  Qugen,

7. No allow. excavation will be made for hanl. Thesurplus material —_
ance for haul. . . . . - Sed ik J
arising from the prism, &c., onsection no. 7 shall, after SedgewickJ,

making up the banks on that section, be carried forward to widen the
embankments of sections to the eastward ; and the surplus on section
no. 6 shall be dealt with in the same manner, so that all the excavation
arising from the sections embraced in this contract west of Lock
no. 5, will be disposed of in making tkte embankments on each side of
the summit level between stations 180 and 460, filling around the
various structures, &c. This distribution of material to be made as
will be directed by the Engineer without entitling the contractor to
any extra allowance whatever. The attention of parties tendering is
specially drawn to this section of the specification.

Wherever the surface level of the waterin the canal
is higher than the ground alongside, water tight banks
shall be made when so directed. In these cases the
top soil must be removed for such width and depth as may be con-
sidered necessary to form the embankment seats. The material
arising from this mucking to be deposited where pointed out. It
will be paid for as ordinary earth excavation. The seats shall also be
well roughed up with a plough so as to make good bond with the
first layer of earth forming the base of the embankment. Puddle
walls or cut offs to be made where required—the puddle to be pre-
pared and laid as specified hereafter.

11. Watertight
banks.

When the bank seats are properly prepared, inspected and approved
—and not till then—the bank shall be carried up in layers, of selected
material, of about eight inches in thickness, well spread—the lumps
broken—watered—trodden down or otherwise compacted and care-
fully shaped to the heights and slopes given by the engineer.

Only such portions of the embankments as shall be laid out by the
engineer, and made up in strict accordance with the foregoing specifi-
cation, will be paid for as “earth in water-tight banks.” .

The plan shown to the contractor at the time ofthe exe-
cution of the contract, and which formed part of it, so far
as the question involved in this case is concerned, is as
follows : (1) This plan shows the surface of the ground

(1) See opposite,
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before any work was done, the intended bottom of the
canal, the water-line when completed, and the embank-
ments on each side, the northern embankment having
a top fifty feet wide and the southern embankment
thirty feet. The work, for payment of which the appel-
lant has made the claim in controversy upon this appeal,
has connection solely with the embankments on each
side of the canal, and the only question is as to the
amount which he is entitled to receive for the con-
struction of these embankments. The work in ques-
tion was to be done at places where the surtace level
of the water in the canal, when completed, would be
higher than the ground alongside, and section 11 of
the specification provided that in that particular case
water-tight banks should be constructed on each side,
but that before commencing these banks the top soil
should be removed for such width and depth as might
be considered necessary to form the embankment seats,
the cost of removing this “muck ” as it was termed, to
be paid for as ordinary earth excavation, at 20 cents
per cubic yard; (clause 24 of the contract) ; and that
the ground where this mucking was taken from should
be well roughed up with a plough so ‘as to make good
bond with the first layer of earth forming the base of
the embankment. Further, that when the bank seats
were properly prepared, inspected and approved—and
not till then—the bank should be carried up in layers
of selected material of about eight inches in thickness,
well spread—the lumps broken, watered, trodden down
or otherwise compacted and carefully shaped to the
heights and slopes given by the engineer, and that
only such portions of the embankments as should be
laid out by the engineer and made up in strict accord-
ance with the specification would be paid foras “ earth
in watex-tight banks,” at 15 cents per cubic yard.
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(Clause 24 of the contract). It was further understood
that the material of which the water-tight embank-
ments on each side of the canal were to be made was to
be taken from the excavation of the prism, if such ma-
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terial were suitable for the purpose, so that in effect it geggewiok J.

was provided that the contractor was to receive 20
cents per cubic yard for all earth excavation, and that
in so far as this earth excavation was suitable for, and
was used in,the construction of the water-tight embank-
ments in pursuance of the terms of the specification, 15
cents per cubic yard in addition was to be paid. When
the contractor entered upon his work the engineers
of the government had laid out the line of the canal,
indicating by stakesits central thread and the northern
limit of the north embankment and the southern limit
of the south embankment ; indicating, too, that portion
of the bed from which the top soil had to be removed
in order to form the embankment seats; but there was
nothing shown either upon the ground or upon any
specification or plan, or by any verbal or other direc-
tion given to the contractor, that the position, height
and width of the embankments themselves were to be
other than indicated on the plan forming part of the
contract and upon the faith of which the work was
executed by the contractor. The embankments were
built substantially according to the plan. The removal
of the mucking or top soil to form the embankment
seats was done, and the material deposited as provided
by section 11 of the specification. Selected material of
the character therein specified, taken from the prism
of the canal, was, under the direction and with the
approval of the Government engineers, and substan-
tially in the manner specified in the ¢lause last men-
tioned, used in theconstruction of the embankments and
they were eventually completed as originally intended

and as described in the original specifications and

20
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1898  plans. There has never been any question or con-

Goopwin troversy between the Crown and the contractor, or
oy  between the Government engineers and the contractor,

Queen.  as to the work upon the embankments or the material
Sedgewick J. Of which they were composed, whether in respect of
— quantity or quality. All parties are satisfied that, so
far as these matters are concerned, the appellant has
fulfilled in every respect his contractual obligations;
but it happened that after the completion of this par-
ticular work a dispute arose as to whether the con-
tractor was entitled to be paid for the whole of the
selected material used in the construction of the em-
bankments, or only for a portion thereof. Sketch “D”
in evidence at the trial clearly indicates the con-
tention of the Government engineers. A line is
drawn between “G” and “F” in each embank-
ment, the bottom of the line indicating that portion of
the bottom of its bed to which from the prism of the
canal the top soil was to be removed and the seats
prepared so as to make a good connection with the
first layer of earth forming the base of the embank-
ment, and the Government engineers claim that they
have a right to draw from that point to the top of
the embankment—each engineer upon the different
sections having a different angle—and to say that only
that portion of the embankments marked as “F " is
a “water-tight embankment " within the meaning of
the specification, the remaining portion of the em-
bankments marked as “G” forming no part of such
embankments, and that the contractor is not entitled
to payment for that portion of them. As I have
stated, there is no dispute as to the amount of material
either in “F” or “G.,” whether as regards quantity or
quality. The lines drawn as in the sketch through
the embankments are purely imaginary ones. There

(See cut opposite page 303).

¢ .
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is no difference in any respect between the work or
material in “F” and in “ G" (except as to the foun-
dations), nor was there anything communicated to the
contractor nor any indication given to him, but that
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the whole of the embankments as originally planned Sedg:—wick I

and as eventually constructed were to be otherwise
than indicated in the plan forming part of the original
contract. It was admitted at the argument, and the
evidence showed, that had the embankments been
built in the shape indicated in “ F” they would have
been altogether insufficient for the purpose ; that they
might possibly last for a season or so, but that they
could not be considered as permanent or as properly
constructed water tight embankments. Notwithstand-
ing this, however, the engineers insisted that they
had a right of their own motion, without reference to
the contractor, to divide by an imaginary line the com-
pleted embankment, and to say that only a small
portion of it (I have not been able to ascertain what
particular portion or the dimensions of that portion)
should be paid for by the Crown.

Upon the completion of the embankments a progress
estimate, purporting to be under section 23 of the con-
tract, was made by the Chief Engineer of Government
Railways, based upon this view of the engineers upon
the ground, and the contractor was allowed for earth
in water-tight embankments 450,783 cubic yards,
amounting in price at 15 cents per cubic yard to
$67,609.95. As a matter of fact the quantity of earth
in those embankments, being selected material used
in construction, was 1,108,718 cubic yards, the price

for which, after deducting 10 per cent for shrinkage,

at 15 cents per cubic yard, would be $149,001, making

a difference in price of the amount claimed by the

appellant on this appeal (less the 10 per cent de-

duction). The date of this progress estimate was 18th
2034
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December, 1895. It appears thal before this progres®
estimate or certificate was given by the chief engineer
there had, as was natural, been differences and argu-
ments between the contractor and Mr. Schreiber, who
was Chief Engineer and Deputy Minister of Railways
and Canals as well, as to whether the basis upon
which the measurements for the material composing
the water-tight embankments was correct in principle
under the terms of the contract. The question was
referred to the then Minister of Justice by the Depart-
ment of Railways and Canals, and he gave an opinion
based upon the statements then submitted to him as
facts, that the contention of the engineers was the
sound one, and it was acting upon that opinion as well
as upon his own view that the chief engineer gave the
limited certificate to which I have referred, of the
13th December, 1895. The contractor was dissatisfied
with this action on the part of the chief engineer.
He prepared a new statement of his case, presenting
additional evidence and urging its re-consideration.
This new statement, together with all the papers in
connection with the case, was again referred by the
Department of Railways and Canals for opinion to
the then Minister of Justice (Sir John Thompson hav-
ing in the meantime died). In replying to this refer-
ence the law officers of the Crown advised the Depart-
ment of Railways and Canals, in effect, that the appel-
lant’s contention was correct, and that his claim should
be considered by the chief engineer as a legal one
under the terms of the contract. Influenced by that
opinion the Minister of Railways and Canals authorized
theissue of a progress estimate in order to entitle the
appellant to payment of his money, and thereupon the:
certificate in question upon this appeal was issued.
That certificate is as follows :



FORM No. 7.

TO THE ENGINEER MAKING THE ESTIMATE,
INSERT AT

. Progress or final.

. Date up to which this estimate is made.

. Nanie of contractor.

. Contract or extra.

and 7. Number of the letter from the

department to the engineer ordering the

work to be proceeded with.

6. Nawme of person to whom this letter is
addressed.

8. Date of this letter.

9. Maximum ot expenditure authorized by
letter.

10. The nature of the work for which the
sum is granted.

EFNTICI

Make an estimate for contract work
alone, and a separate one for each order
for extra work. The several estimates to
be tied bo%ether with the summary of the

RAILWAYS AND CANALS.

—————

No. of Estimate—24: Date of Contract, 9 May, 1898.

Name of work—Soulanges Canal, Section Nos. 4, 5, 6, and 7.

Name of Contractor—George Goodwin.

Number of Contract—11,518,

M Progress estimate of work done and materials delivered from the
beginning of the work to the @ 30th November, 1895, by ® George
Groodwin, contractor, on ¥ work done by letter No. ®.....ccuueeeenennen.

The works, the details of which are given in this estimate, were
proceeded with under the order of the Department of Railways and

Canals 10 ®..ooovvei i nNOL D e

dated ®...............189 , authorizing an expenditure of @ $.....cccuuu.es
to (10)

whole at the end. ceenraats ssacsosc weqeasesivanoan
No. of DEscRIPTION OF WORKS AND MATERIALS. Quantity. Prices Amount Totals
Ttem. ' : . .
. $ cts.| o $ cts. $ ots.
1 |Clearing and grubbing .......... ... ...l Acresi............ 8,34 20 00 166 80
2 |Fencing. .... ..eev iaeieeaiiiiiies iaa e T00L. ft {... . ...... 328 15 00 4,920 00
4 |Earth excavation onsection............ . .. ... ...... C.oyds)....o... ... 1,103,713 20 | 220,742 60
5 |Earth in water-tight banks—Excn. as above.... 1,103,713 £
Less 10 per cent shrinkagc, say....... 110,373 € "
993,340 ¢ 542,607 993,340 015 | 149,001 00 | 374,830 40
Materials delivered— -
Woven wire for fence..........ccovniiioiiiiiiiiniean ) P R 24,000 0 06 1,440 00
Posts, boards, etc ... ........... .... e e . .. Bulksum|...... . $700 700 00 2,140 00
[*1 Classification in accordance with decision of Minister of Justice. _
See letter of 15 January, 1896. T. M. $376,970 40
Progress and final estimate sheet.

[*] Added in red ink.

VAVNVD 0 I8N00 ARATINS [TIIAXX "TOoA
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PROGRESS ESTIMATE AND CERTIFICATE.
Folio 658.
RAILWAYS AND CANALS.

No. of Estimate, 24.
SummARY of the Estimates in favour of George Goodwin, Contractor, for work done and
materials delivered up to 30th Novermber, 1895, at Sections Nos. 4, 5, 6 and 7, Soulanges Canal.

AUTHORITY BY DEPARTMENT, OF RATLWAYS

AND CANALS.
Name of the person $ |cts.
Date of Number| to whom the let-| Amount
Lgtt? 61?. of ter authorizing|Aubhor- 376,970| 40

Letter. | the expenditure| ized.
is addressed.

On extra work ordered to be| .
proceeded with by letter No. —
dated

On extra work ordered to be
proceeded with by letter No, —
dated

LEss.

Amount returned for Pay-
lists and accounts ....

Amounts returned for
work done under other
contracts or for extra
work authorized, and
not included in present

SUMMATY ... .......
Amount returned under 87,690( 40
present summary.... . ————
——— $ 839,280| 00
Forming the total amount { 266,020| 00
certified up to date (In pencil,)
against sum authorized. 1 73,260, 00

I hereby certify that the above essimate is correct, that the total value of work per-
formed and materials furnished by Mr. George Goodwin, Contractor, up to 30th November,
1895, is three bundred and seventy-six thousand nine Lundred and seventy and A% dollars;
the draw-back to be retained thirty-seven thousand, six hundred and ninety and 4% dollars ;
and the net amount due three hundred and thirty-nine thousand, two hundred and eighty

dollars, less previous payments.
. (Sgd.) THOS. MUNRO.
Dated Coteav Lanoing, P.Q., [*] Signed by me subject to conditions stated
26th February, 1896. in my letter of 26th Feb., °96. M.

[*] Total amount certified on this contract $376,970. %
COLLINGWOOD SCHREIBER.
[* Certified as regards item No. & in accordance with letter of
Deputy Minister of Justice, dated 15th Jan., 1896.

ENGINEER’S AUDIT OFFICE, Ottawa, 27th Feb., 1896, Chief Engineer.

Department of Railways and Canals.
Examined and checked,

G. A. MOTHERSILL., 27-2-96.

Progress and final estimate sheet.
[*] Added in red ink.
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This certificate was sent to the office of the Auditdi'. 1898

A e

Greneral, accompanied by the following letter :— GoODWIN
.
Form D. 30. EXHIRBIT 5. THB
Application No. 345. o QuEzx.
DEPARTMENT OF RATLWAYS AND CANAILS. Sedgewick J,

$73,260.
Orrawa, February 28th, 1896.
To the Auditor-Qeneral :

* 81r,—I have the honour to request the issue of a cheque in favour
of George Goodwin, for the sum of seventy-three thousand, two
hundred and sixty dollars, being for work done as per Est No. 24 to
Nov. 30th, 1895.

Secs. 4, 5, 6. 7.
Total payments, $339,280.
Chargeable to Appropriation ; Soulanges Canal Cap.
I am, 8ir, your obedient servant,
Co1LLINGWOOD SCHREIBER,

- Deputy Minister.
LEONARD SHANNON,

Accountant.

But for some reason or other not disclosed by the
evidence and not known to us, except from proceed-
ings which form no part of the record, the Auditor
General refused to issue the cheque, and thus the mat-
ter stands.

The matters in difference between the contractor and
the Department of Railways and Canals was referred
by the Minister of that Department to the Exchequer
Court of Canada under section 23 of “ The Exchequer
Court Act.” When the case was first heard before that
court judgment was ordered to be entered in favour of
the claimant, but upon a re-hearing that judgment was
reversed and the claim dismissed, the court, howerver,
still being of opinion that on the merits the claimant
was entitled to recover, but out of deference to what
was supposed to be a decision of this eourt in the

‘case of Murray v. The Queen (1), the learned judge

(1) 26 Can. S. C. R. 203.



312

1898
GoopwiN
o
THE
QUEEN.

Sedgewick J.

SUPREME COURT OF CANADA. [VOL. XXVIII

gave judgment in favour of the Crown; hence the ap-
peal to this court.

Only one question has so far been fully argued be-
fore us, namely, the question of the validity of the
certificate of the 27th February, 1896, but the merits
of the case were necessarily involved in that question
and were therefore incidentally touched upon, and it
was understood at the close of the argument that if we
were of opinion that the certificate was good the ap-
peal should be allowed, and that no further argument
as to the merits of the claim would be necessary.

It was contended at the argument before us that the
certificate was bad, first, because it was not in the
form prescribed by clause 25 of the contract, inasmuch
as it did not specifically state that the work had been
done to the satisfaction of the engineer; secondly, that
it was bad because there had been a decision by the
engineer upon the question in dispute, and that by
section 8 of the contract such decision was final and
irreversible ; and thirdly, that it was bad because the
certificate of the engineer was his certificate in form
only ; that in substance it was the certificate of a
“third party,” namely, the Minister of Justice, upon
whose opinion it was said to have been issued, and
that such a certificate was no certificate within the
meaning of section 25 of the contract.

Upon the first of these points I am of opinion that
the certificate sufficiently complied with section 25 of
the contract, when taken in connection with the evi-
dence and the circumstances of the case. The clause
requires a certificate that the work for, or on account
of, which the certificate is granted, has been duly ex-
ecuted to the engineer’s satisfaction, and that it should
state the value of such work computed at the prices
agreed upon or determined under the provisions of the
contract. The schedule part of the certificate which
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has been set out states that it is a progress estimate of
work done and materials delivered from the beginning
of the work up to the 30th November, 1895 ; and it
then states the price, the items, and the different kinds
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of work done up to that date. The chief engmeerssedgemckJ

letter to the secretary of his Department, enclosing the
estimate, states that he encloses therewith duly certi-
fied for payment the estimate in question for work done
and materials delivered in connection with the sec-
tions in question. The following is a copy of the let-
ter above referred to:—

EXHIBIT 4.

OFrICE OF THE CHIEF ENGINEER oF RAILWAYS AND CANALS.
Orrawa, 28th February, 1896.
S1r,—I enclose herewith duly certified for payment an estimate, in
favour of Mr. Geo. Goodwin for work done and materials delivered
in connection with sections Nos. 4, 5, 6 and 7 on the Soulanges Canal
up to the 30th November, 1895.
Gross Estimate, $376,970.40.
I am, Sir,
Your obedient servant,
COLLINWWOOD SCHREIBER,
Chief Engineer.
Per L. K. JoxNEs.
To the Secretary,
Department Railways and Canals,
Ottawa, Ont.*

In these documents constituting the certificate there
is, therefore, over the signature of the Chief Engineer
the statement that the “estimate is correct,” that the
amount of money * mentioned is due,” and that the
estimate has been “duly certified.” Having in view
these statements it appears to me that it cannot be
successfully contended that the certificate does not
show that the work thereby certified for had been

*This letter bears on its face office, “Dept. of Railways and

the dating stamp of the secretary’s Canals, February 28th, 1896, 11
a.m.’



rni

314 SUPREME COURT OF CANADA. [VOL. XXVIII.

1898  duly executed to the engineer's satisfaction. If the
Goopwiy Work was done as he certifies, it must mean—done in
rag  ccordance with the contract—which means done to
~ Queex.  his satisfaction. When he sald as he did in the certi-
Sedge_WickJ ficate, that the money was due, did it not necessanly
—  mean that the work had been done to his satisfaction
a8 the contract required ? It necessarily meant this,
otherwise he could not say that any money was
due in respect of it. And if he said as he did,
that the estimate was duly certified for. payment
he, the chief engineer, knowing the requirements of
clause 25, must be taken to have said that the work
had been executed to his satisfaction, otherwise the
requirements of the clause as to the certificate had not
been duly complied with, and the estimate had not
been duly certified. As a matter of fact that the work
was done to the satisfaction of the engineer is proved
beyond dispute. The evidence of Mr. Schreiber, con-
spicuously free as it was from impartiality or bias, is
clear upon this point, as well as that of Mr. Coutlée,
one of the engineers upon the ground, and others.
There are no judgments of any court whose decisions
we are bound to follow directly bearing upon the
question, but such opinions or decisions as there are
are all in favour of the validity of the certificate.

In Hudson on Building Contracts, second edition,
page 294, that author states that it is his opmlon on

the authorities cited that ,

if a certificate of payment and satisfaction is required, a certificate
for payment will imply a certificate of satisfaction.

In Harman v. Scott (1) the contract provided for
progress payments, and also that the balance of the
stipulated price

should be paid by the proprietor to the contractor within fourteen

(1) 2 Johnston’s Nev} Zealand Reports 407.
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days from the architect’s certificate being given that the works are 1898

completed to his satisfaction. ——
Goopwin

The architect gave a certificate in this form :- ol

I hereby certify that Messrs. S. Brothers are entitled to the sum of QUEEN.
£185 13s &d, being balance of amount due to them on account OfSedgewickJ.
extras for your house at 8. —_—

The New Zealand Court of Appeal held that this
was a sufficient certificate by the architect under the
contract that the works were completed to his satisfac-
tion. Sir George Arvery, in delivering the judgment
of the court, composed of himself and three other
judges, said, at page 418:

In the present case the certificate of the architect implies the ap-
proval of the work done. He certifies the balance of amount due to
the builder by the employer on account of the contracts on which his
certificate was based, and in pursuance of which he issued that cer-
tificate which he knew he had no power to give except and until the
works were completed to his satisfaction. Assuming therefore that
the certificate was honestly given, it is not consistent with any other
supposition than that the architect was satisfied with the manner in
which the works had been completed.

In Clarke v. Murray (1) the contract provided that
percentage payments should be made to the contractor
at intervals during the progress of the works at the
discretion of the architect upon certificates in writing
under his hand, and the balance when the whole
work was completed to his satisfaction and his certifi-
cate given to that effect. The architect certified that
the contractor was entitled to receive the sum of £64
19s 9d, this being the final certificate in full. The
Supreme Court on a case reserved for the opinion of
the full court held that that was a certificate to the
effect that the whole of the work was completed to
the architect’s satisfaction, though the fact of satis-
faction was not in terms expressed in the certificate.

(1) 11 Victoria L. R. 817.
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In Galbraith v. Chicago Architectural Iron Works (1),
where the building contract provided as a condition
precedent for payment that the architect should certify
that the work had been done to his satisfaction, and
upon the completion of the work the architect made
his certificate omitting any reference to “ his own sat-
isfaction,” the Court of Appeal held that the certificate
that the work was completed implied that it was done
as the contract required and to the satisfaction of the
architect.

The New York Court of Common Pleas, in 1894, in
Snaith v. Smith, reported in 27 New York Supplement
379, held that an architect’s certificate that “there is
now due to ‘ the contractor’ the final payment of his
contract,” specifying the amount sufficiently complies
with a contract requiring final payment within thirty
days after completion provided that the architect
should certify in writing that all the work upon the
performance of which the payment is to become due
has been done to his satisfaction. :

These decisions confirm me in the opinion which I
hold that the certificate, so far as this point is concern-
ed, is sufficient in form and that the appellant’s con-
tention in this respect is the right one.

As to the second objection, namely, that the certifi-
cate of December 18th, 1895, had the effect of res
adjudicata under clause 8 of the contract, I entertain no
doubt whatever. This contention is based upon the
assumption that there was a dispute within the mean-
ing of clause 8; that there was an adjudication of
such dispute, and that the certificate was the evidence
of that adjudication. Now the evidence establishes
conclusively that there néver was in connection with
this case any decision or adjudication at all by the
engilneer in a matter which under the contract he had -

(1) 50 I1l. App. R. 247.
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authority or jurisdiction to decide. The question in 1898
dispute, as I have already indicated, was not a dispute GooDWIN
as to the quantity or quality of the work or material, T:(.E
but as to the construction of the contract, the point QuEEN.
being as to whether the embankment, as a whole, was Sedg-;vi-ck 1.
to be paid for so far as it-consisted of selected material, ——
or whether it was competent for the government en-

gineers after ft was completed to divide it into two
portions by an imaginary line and declare that only

one of these portions was to be paid for and not the

whole. That was a legal question, not a question of

fact, the decision whereof was not given to the en-

gineer but was a question to be settled by process of

law, or as provided for by clause 83 of the contract, by

a reference to the Exchequer Court. The decision of

the engineer had no legal effect whatever so far as the

legal question was concerned, whether that opinion

was based upon advice of the law officers of the Crown

or not. But even ifit were so, the certificate of the
engineer is not a decision within the meaning of the
contract. The only office of the certificate under the
contract is that it is a voucher to the department
charged with the disbursement of public moneys that

the claim is due, and at the same time the existence of

such a certificate is a condition precedent to enable the
contractor to obtain any money at all. That is its only
purpose. It may of course be used by the claimant
against the Crown in an action brought for the recovery

of the money therein referred to as evidence in support

of his claim, although even that in ordinary cases may

be questioned. In the present case the certificate

signed by Mr. Schreiber as chief engineer, in connec-

tion with the letter above set out from him to the
Auditor General. writing in his capacity of Deputy
Minister of Railways and Canals, does, in the absence

of anything to the contrary, furnish conclusive evi-
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1898  dence of the suppliant’s claim. It may toobe of service

Goopwiy 88 evidence of a decision under clause & of the contract
Tog iD 8 case wherethe engineer has jurisdiction, but even

Queen. that is doubtful, as I think that the contract as a
Sedgewick 7. Whole contemplates a written decision.

- Mr. Goodwin in the present case is called a con-
tractor because he has entered into a contract with the
Crown. He is employed to do mechanical work for
the Government. He is a contractor in the same way
as any other employee is, and is entitled to be paid for
his work when it is done. All parties are at liberty
to make any stipulation they please as to the time and
manner of compensation. It has been agreed in the
present case that the contractor shall be paid for his
monthly labour at the end of each month, subject to a
reduction of ten per cent as security for good faith and
as a guarantee that the whole contract will be com-
pleted ; but it is further provided that a certificate of
the kind ' specified must be produced before payment
can be exacted. The certificate is nothing more, as I
have said, than an instrument required to be signed
by responsible officers of the Crown as evidence that
the money demanded has been duly earned.

These considerations help us to cometo a conclusion
upon the third objection to the certificate, viz.: that it
is not Mr. Schreiber’s certificate, but the certificate of
Sir Charles Hibbert Tupper, the then Minister of
Justice. I am not prepared to say that even if Mr.
Schreiber had under the contract authority to make a
decision upon a question of law as the present is, he
would not be perfectly justified in applying to the law
officers of the Crown for advice and of following that
advice even if he, a layman, were of opinion that such
advice was erroneous. A judge in investigating a
question which he is called upon judicially to decide
may endeavour to obtain light from any source. He
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may consult books, the opinions of his brother judges
whether verbally expressed or forming part of written
jurisprudence generally, and he may act upon the
opinions which he has heard or read, even though they
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may not at first commend themselves to his judgment. Sedg-;rvick I

But in the present case it was clearly Mr. Schrei-
ber’s duty to seek legal advice from the authority
appointed by statute to give it, (see R.S. C. ch. 21,
secs. 3 and 4), upon the legal question to be settled,
before he could give a certificate at all. The contrac-
tor had been already paid, as I understand, for the
work as originally allowed. Whether he should be
paid the balance of the claim depended upon the con-
clusion to which the department came as to the merits
of the legal controversy. It was only upon the settle-
ment, so far as the Railway Department was con-
cerned, of that legal question that any certificate could
be given in respect to the remainder of the claim, and
upon the settlement of it by the department upon the
advice of the Minister of Justice it then became the
clear duty of the chief engineer to measure the work
and to compute the price for it under the provisions
of the contract in that regard. It must be borne in
mind that neither Sir John Thompson nor Sir Charles
Hibbert Tupper expressed or was asked to express an
opinion upon the quality, quantity or price of the
work in question. They in no way sought to in-
fluence ordid influence the engineer in his conclusions
upon these points. Inregard to them he exercised his
jurisdiction and delivered his judgment solely upon
his own responsibility and upon the information fur-
nished him by his subordinate officers. The effect of
the certificate so far as this point is concerned is that
Mzr. Schreiber has adopted the law as laid down by
the law officers of the Crown and has made the mea-
surements and‘fixed the price, assuming that opinion
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1898 {o be correct. I do not think the certificate can be
Goobwix Objected to upon that ground. Further, I think it is

T;m reasonably clear from the special provisions of the
Qureen. contract, namely, clauses 26 and 27, which are above
Sedge:ck 7, set out, that the monthly certificate was not a decision
— upon any legal question: Doubtless the contractor
complied with the provisions of these two clauses
and this claim was made and repeated in pursuance
thereof. :

Oune other point remains to be considered, viz., how
far the decision in Murray v. The Queen (1) affects this
case. We are all of opinion that it does not, notwith-
standing the perhaps just criticism of the learned
Ezchequer Court Judge upon the phraseology of
certain portions of it. In that case there was no
question as tothe form of the certificate, because all
such objections were, at the instance of the court,
formally waived, and the statement upon which the
learned judge relies was a statement, not made in the
course of a discussion of law involved in the case, but
merely in a statement of the reasons which moved the
court to insist upon a specific waiver. Inasmuch then
as it was not a point in controversy in the argument
of that case as to what form a certificate like the one
in question must necessarily take, any statements of
law upoa that point were obiter dicta, and therefore,
though entitled to consideration, not binding wupon
other tribunals.

It was further argued before us that the judgment.
in that case was conclusive upon the contention to.
which I have already referred, that the first certificate
was an adjudication and that the engineer was functus
officio at the time he made the second certificate, but
the contract in that case was in this particular essen-
tially different from the contract in the present case.

(1) 26 Can. S. C. R. 203.
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By its express terms it was there provided that the
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engineer should not only have the authority which he goopwix

has in the present case, but that all matters in dispute
whether of fact or law might be decided by him, and
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that his decision was to be final. In this contract his Sedgewmk I

power to decide is of a much more limited and
restricted character. He can decide and only decide
upon disputes as to quantity or quality.

I would have dealt at greater length with some
of the questions involved, had they not been most
fully and satisfactorily discussed by my brother
Girouard. \

In consequence of the agreement come to at the
close of the argument, there must be judgment for the
appellant, we being of opinion that the certificate

of the 27Tth February, 1896, is sufficient in form to -

comply with the provisions of clause 25 of the con-
tract, and that its production satisfies the condition
precedent therein specified, and that so far as it is
concerned the appellant is entitled to judgment. The
original judgment of Mr. Justice Burbidge enlarged
unconditionally to the amount of the certificate stated
upon the reference will stand to take effect from its
date, the appellant being entitled to all costs in this
Court and the Exchequer Court.

The parties will be heard on the question of interest.

King J.—The works contracted for were, in the
main, of the kind ““where the surface level of the
water in the canal was higher than the ground along-
side.” The price for earth excavation—20 cents per
cubic yard—covered the hanling and forming of it into
embankment, as well as the excavating, but it was
provided that, in the case of such portions of the em-
bankment as might be made water-tight under clause

21
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1898 11 of the specifications, there was to be a further allow-

Gooowix ance of 15 cents per cubic yard of embankment.

T;;!‘. Clause 11 is as follows :
QUEEN. Wherever the surface level of the water in the canal is higher than
K@J. the ground alongside, water-tight banks shall be made when so direct-

—_— ed. In these cases the top soil must be removed for such width and
depth as may be considered necessary to form the embankment seats.
The material arising from this mucking to be deposited where pointed
out. It will be paid for as ordinary earth excavation. The seats shall
also be well roughed up with a plough so as to make good bond with
the first layer of earth forming the base of the embankments. Pud-
dle walls or cut offs to be made where required—the puddle to be
prepared and laid as specified hereafter. When the bank seats are
properly prepared, inspected and approved—and not till then—the
bank shall be carried up in layers, of selected material, of about eight
inches in thickness, well spread—the lumps broken—watered—trodden
down or otherwise compacted and carefully shaped to the heights and
slopes given by the engineer. Only such portions of the embank-
ments as shall be laid out by the engineer, and made up in strict
accordance with the foregoing specification, will be paid for as “ earth
in water-tight banks.”

The plans exhibited at the time, and forming part of
the contract, showed the general embankment, butdid
not in any way distinguish the water-tight portion.
Detail drawings as the work proceeded were, however,
provided for, but so far as regards the water-tight
banks no detail drawings were at any time given to
the contractor. Certain things, however, were done
on the ground and certain directions given which, it
is claimed, sufficiently indicated what was to be done.

The centre line of the canal, asalso the inner and outer
side-lines-of the general embankments, were shown
upon the ground by lines of stakes. Between these
latter, and at a distance from the centre line of the
canal of from 101 to 112 feet, another line of stakes
was set by the engineer. These were called mucking
stakes, and their clear and understood purport was to
indicate that the top soil was to be removed from the
area of the general embankment as far back as this
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line of stakes with a view to the forming of the seats
of the water-tight embankments.

This top soil was accordingly removed by the con-
tractor, and deposited by direction of the engineer upon
the adjacent embankment area lying immediately out-
side of the line of mucking stakes. Here also was de-
posited the top soil taken from the prism of the canal,
and also that from an outer space required for a ditch.
The effect of this was to accumulate upon that part of
the area of the general embankment lying outside of
the mucking stakes, a considerable body of loose and
porous top soil which, ex hypothesi of the specification,
was not deemed suitable for the formation of water-
tight bank. The stripped portion of embankment area
was then roughed up with a plough in order that it
might form a good bond with the first layer of earth
which, when deposited, would form the base of the
water-tight embankment.

This completed the preparation of the seat of the
water tight embankment, and, when inspected and
approved, the bank, 7.e. the water-tight portion of the
embankment, was then to be carried up,—by which is
meant that it was to be carried up upon its base, the
Iayer of earth in contact and bond with the prepared
seat,—in layers of selected earth of about eight inches
in thickness, well spread, the lumps broken, watered,
trodden down, or otherwise compacted, and care-
fully shaped to the heights and slopes given by the
engineer.

The excavated material taken from the prism of the
canal after removal of the surface soil was of a kind
peculiarly well suited for the making of water-tight
bank, and, in the opinion of the engineer, it was possi-
ble to dispense with the special requirements for com-
pacting mentioned in the specification. The evidence

shews that the minimum of labour was put upon it.
2114

323

1898
GOoODWIN
v,

TaE
" QUEEN,
King J.



324 SUPREME COURT OF CANADA. [VOL. XXVIIL

1898  Then inasmuch as about all the excavated material
Goopwiy Was of this select quality, it was used in the formation
v of the entire embankment, the only difference in the

QEE{EEN. . treatment of it being, (as stated by Mr. McNaughton),
K@J' that more care was taken in the spreading of it as far
—  Dback as the mucking stakes. As completed, the front
and the rear portions of the embankment differed then
in this :—that the front portion was composed of the
select material from top to bottom, and its base rested
on and formed a bond with the prepared seat, while
the rear portion was composed, above, of the select
material, but below it was an accumulation of dis-
carded and porous surface soil, resting on other surface
soil in a natural and unprepared state, and therefore
manifesily, and upon the evidence, not impervious to
water that might reach it. '

The omission of plans shewing the exterior slope of
the front portion of the embankment, and the omission
in point of fact to give to it an independent shaping,
were not material, considering the uniform good
quality of the material (apart from the top soil) used
throughout the entire formation. To require this could
only have involved the contractor in unnecessary
expense, and, like the dispensing with therequirements.
for compacting, was advantageous to the contractor.

It was suggested that, in the absence of plans of
water tight banks, the whole embankment is to be
taken as having been laid out by the engineer as such.
But it seems to me that neither could the engineer
have intended to lay out for water-tight embankment
the area upon which he directed the discarded porous
surface soil to be deposited, nor could the contractor
reasonably have supposed, from anything done or
omitted to be done by the engineer, that it was so
intended. Of course the question is not whether the
embankment was or was not water-tight in fact, nor
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whether it needed to be kept in position by the sup-
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port of other material, but whether it was laid outand Goopwin

directed to be constructed as for water-tight embank-
ment having regard to the description of it contained
in the contract.

‘When, therefore, the chief engineer had occasion
early in the execution of the contract to estimate the
quantity of earth formed into water-tight embank-
ment, he correctly treated such embankment as limited
to what was carried up upon the prepared seats.

On the 16th November, 1893, the contractor, in a
letter addressed to the Minister of Railways and
Canals, objected to this, and claimed that * according
to the contract the whole of the embankment should
be paid for at 15 cents per yard,” alleging that the
whole had been laid out by the engineer as water-
tight embankment.

This claim, although renewed, was as often rejected
by the chief engineer, in successive estimates. In
March, 1895, the contractor presented to the Minister a
fully reasoned statement in favour of his view. This
appears to have been submitted to the chief engineer,
who, after full inquiry and hearing the contractor,
decisively rejected the claim, both in departmental
communications, and by his certificate number 23
covering all work down to and including the month
of November, 1895. In this the total of earth exca-
vation was given at 1,103,718 cubic yards, and the
total of earth in water-tight embankments at 450,738
cubic yards. The amount found to be due on this
estimate was paid to the contractor less amounts paid
on previous certificates. \

The contractor continued notwithstanding to press
his views upon the department, and in the result, in
consequence of an opinion from the Justice Depart-
ment to the effect that the contractor’s claim ought to

.
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1898  be entertained, another estimate (no. 24) was prepared
Goopwrx 10 give effect to this view covering the same work and
mug  Period as that of no. 23, In this the number of cubic
Queex. yards of excavation was given, as before, at 1,108,713,
KI:;J' but the quantity of earth in water-tight embankment at

— the full quantity of excavated earth with deduction for

shrinkage, making 993,840 cubic yards instead of 450,-
738, as before, that is to say, the entire canal embankment
was treated as water-tight bank under the contract.

In certifying this the chief engineer, in words
inserted by him between the signature of his name
and that of his office, declared that as regarded item
No. 5, i.e., as to the earth in water-tight embankment,
he certified in accordance with the letter of the Deputy-
Minister of Justice dated 15th January, 1896.

Before the money was paid upon this, the depart-
ment reverted to the opinion of the chief engineer,
and in these proceedings questions the binding char-
acter of the certificate.

Under this contract the engineer was impliedly em-
powered to determine, at least provisionally, all ques-
tions that might require decision in order to enable
him to make his certificate, but he was (amongst
other things) to compute the value of the work accord-
ing to the prices named. His position was similar to
that of the surveyor in McDonald v. Mayor of Work-
ington (1), of whom Lord Esher said:

He isan independent person. His duty is to give the certificate
according to his own conscience, and according to what he comceives
to be the right and truth as to the work done, and for that purpose
he has no right to obey any order or any suggestion by thess people
who are called bis masters. For that purpose they are not his masters.

But the works owner may waive a certificate to the
extent that it makes for him, or to such end may dis-

(1) Hudson on Building Contracts, 2 ed. vol. 2,p. 222 ; 9 Times
L. R. 230.
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charge the certifying engineer from the obligation to
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exercise his own judgment. This in effect is what was Goopwiy

done here. The department in effect says to him:

THE

“Never mind your own opinion. We know what you Quzex.
think, but we think differently, and we desire you to g J,

act on our opinion and not upon your own.” And to
show that his own mind did not go with his act the
chief engineer was careful to explain how he came to
add his signature. Such a certificate may be evidence
of an admission of liability on the part of the works
owner, or some evidence tending towards proof of
waiver, but it is not, as it seems to me, the certificate
contemplated by the contract.

Further, if the certificate had purported to express
the mind of the chief engineer, and there had been no
assent to it, it would have been open to objection by
the works owner as being wlira vires inasmuch as the
engineer had previously rejected the claim. By clauses
26 and 27 it is provided that in case claims of the con-
tractor are not included in the progress certificate he
may, until such claims are finally adjusted or rejected,
repeat them in writing to the engineer within thirty
days after the date of the despatch to the contractor of
each and every certificate in which he alleges such
claims to have been omitted. Claims might be of
such a nature that their omission from a progress cer-
tificate would not imply their rejection, but the claim
here made by the contractor was such that the deter-
mination in certificate no. 23 that the total quan-
tity of earth excavation was 1,108,713 cubic yards, and
that the quantity of earth in water-tight banks was
but 450,733 cubic yards, was a rejection (after a full
hearing) of the contractor’s claim to be allowed, as for
earth in water-tight embankment, the quantity of
earth in the entire embankments, and it was not com-
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petent for the engineer afterwards to reverse this de-
termination.

The consent of the works owner to this being done
did not amount to a contract, but was a bare assent to
the engineer doing something, or rather a direction to

“ him to do something which under the contract it was

not competent for him to do. Under the contract a
certificate of the engineer made within its provisions
would, if approved by the Minister, create a debt due;
and in relation to matters within the competence of
the engineer to decide, I am inclined to think that an
assent of the works owner adopted by the engineer as
his own conclusion could not be retracted after the
making of the certificate. But here the effect sought
to be given to the certificate in question is to give
to it a validity which, without such assent, it
could not have, and this in two respects, viz. : in re-
versing his own determination expressed after hearing
the contractor, and secondly, in computing the value
of the work otherwise than according to the contract,
as for example, in the allowance of more than 20 cents
per cubic yard for top soil removed in the process of
mucking.

For these reasons I think the appeal should be dis-
missed.

G1ROUARD J.—Besides the reasons which have been
advanced by Mr. Justice Sedgewick, I propose to offer
a few remarks upon the validity of the engineer’s cer-
tificate, which is the only point submitted for our
determination.

The principal, and I may say the only, serious objec-
tion raised by the Crown to the form of the monthly
estimate of the engineer of the 26th of February, 1896
—which it is sufficient to examine independently of
the reservations made by the resident superintendent
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engineer—is that it has been certified by the chief
engineer on the 27th of the same month ‘in accord-
ance with letter of Deputy Minister of Justice, dated
15th January, 1896.” Taking for granted that he was
sole judge of all matters in dispute under the contract,
.did he agree to the views embodied in that letter ?
Undoubtedly he did and deliberately so. He had
ample time to consider the matter, the letter having
been written more than a month previously. We must
suppose that he is an intelligent, competent, firm and
fair man as he is represented to be the sole arbiter be-
tween the parties, though in Her Majesty’s service in
the double capacity of Chief Engineer and Deputy
Minister of the Department of Railways and Canals.
He did not remonstrate nor resist, but very properly,
in niy opinion, accepted the final decision of the Min-
ister of Justice, the law adviser of the Crown designat-
ed by statute, upon a point which was considered by
him and both the Crown and the contractor as one of
construction of contract, and a legal question. Natur-
ally, he certified the estimate in accordance with that
decision, thereby concurring in it. No threat or coer-
cion was used to induce him to sign. I am inclined to
apply here the general rules which govern consent in
contracts ; error, fraud, violence or fear alone vitiate
such consent. Nothing of the kind is suggested.

The estimate of the 26th of February, 1846, was cer-
tified by the chief engineer on the 27th as above stat-
ed, but on the following day, the 28th, he despatched
by letter his certificate to the Department of Railways
and Canals without any gualification whatever, enclos-
ing at the same time the estimate *“ duly certified for
payment”; and on the same day that Department like-
wise requested, in the usual form, the Auditor General
to pay the appellant without any reservation. The
Crown informs us in its statement of defence that the
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Auditor Greneral refused to do so. It is conceded, how-
ever, that this refusal has no importance to the deter-
mination of the case.

The letter of the 28th of February clearly shows that
the chief engineer never intended that his signature
of the 27th *“in accordance with letter of Deputy Min-
ister of Justice, dated 15th January, 1896,” should be
regarded as qualifying the certificate; in doing so, he
properly thought—and says so in his evidence—that
upon a question of this kind, he should express that he
was guided by thelopinion of the Minister of Justice ;
and it seems to me no better authority could be con-
sulted or quoted so far as the Crown is concerned. At
all events, his letter of the 28th establishes beyond
doubt that on that day at least he considered the esti-
mate as ““ duly certified for payment.”

On the same day the engineer's certificate was
approved in writing, without any¥qualification, by
the Deputy-Minister of Railways and Canals, duly
authorized to do so under the provisions of the Act
respecting the Department of Railways and Canals
(1), and it is further proved that, as a matter of fact,
this approbation was given with the express sanction
of the Minister personally ; so both the Minister, Mr.
Haggart, and his Deputy, Mr. Schreiber, declare under
oath. Mr. Haggart—and the respondent had an oppor-
tunity to cross-examine him—says in his affidavit:

2. That I was fully aware long before the'fifteenth of January last,
of the nature of the claim of the claimant in question herein, and it
was with my approval that the questions raised by said claim were
referred to the Minister of Justice for opinion.

3. That I read the opinion of the Minister of Justice of the 15th of
January last, in reference to said claim shortly after said date, and
before the progress estimate of February last in question, herein was
given,

(1) R. 8. C. ch. 37, ss. 9 and 23.



VOL. XXVIII.] SUPREME COURT OF CANADA. 331

4. That I approved of the said estimate being given by the chief 1898
engineer and of the action of the Deputy-Minister in requesting by GM

his letter of the 28th of February last the Auditor General to pay oo:zwm
the same, THE
(QUEEN.

It is contended that Sir Charles Hibbert Tupper, —
Minister of Justice, referred to in the statement of GirouardJ.
defence, for reasons I do not appreciate, as *‘ a third
party,” although not named, had no power to inter-
fere, as the matter had already been disposed of by
Sir John Thompson, his predecessor in the Depart-
“ment. But the statute, creating the Department of
Justice, imposes upon its Minister the duty to “ advise
the Crown upon all matters of law referred to him by
the Crown,” and as Attorney-General, to advise *the
heads of the several departments of the Goovernment
upon all matters of law connected with such depart-
ments” (1), no matter how many times they are refer-
red to him. Sir Charles Hibbert Tupper came to a
conclusion different from that of Sir John Thompson,
but after a new hearing and the production of fresh
evidence, and more particularly of an exhaustive and
elaborate statement from the claimant, a report from
the resident snperintendent engineer and three letters
from his assistants, who moreover were examined
orally.

The main objection to the validity of the certificate
is, that by considering the claim of the appellant in
the first instance the engineer has put an end to his
authority and is functus officio. But even if he had
jurisdiction in the matter his certificate was not the
final one; the contract directs that monthly certifi-
cates will be issued by the engineer, and expressly
provides that the contractor may repeat any claim or
claims omitted ‘ until finally adjusted or rejected.”
The following are the clauses in the contract upon

this point;
(1) R. S. C. ch. 21, 6. 3 & 4.
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26. It is intended that every allowance to which the contractor is
fairly entitled, will be embraced in the engineer’s monthly certificates ;
but should the contractor at any time have claims of any description
which he considers are not included in the progress certificates, it will
be necessary for him to make and repeat such claims in writing to the
engineer within thirty days after the date of the despatch to the con-
tractor of each and every certificate in which he alleges such claims to
have been omitted.

" 97. The contractor in presenting claims of the kind referred to in
the last clause must accompany them with satisfactory evidence of
their accuracy, and the reason why he thinks they should be allowed.
Unless such claims are thus made during the progress of the work,
within thirty days, as in the preceding clause, and repeated in writing
every month, until finally adjusted or rejected, it must be clearly
understood that they shall be forever shut out, and the contractor
ghall have no claim on Her Majesty in respect thereof.

On the 16th of November, 1898, in due time and
form, the appellant first presented his claim to the
Department of Railways and Canals for a certain in-
crease of the certificate for work relating to earth and
water-tight banks, contending that a true interpreta-
tion of the specifications justified the same. It was
considered by Sir John Thompson, Minister of Justice,
and by him rejected for reasons which are fully set
forth in his written opinion of the 28th of February,
1894 ; but his decision was given or communicated
only to the Department of Railways and Canals, and
not to the contractor, who was merely advised by the
Secretary of Railways and Canals on the 28th of
August, 1894, thatin the opinion of the Minister of
Justice, “ the specifications do not admit of the con-
struction placed on them by you,” and that *“the de-
partment therefore in view of such opinion must
decline to entertain these claims.” From that date,
that is the 28th of August, 1894, as before, his claim
was simply ignored in the monthly estimates or certi-
ficates, which moreover were never ““ despatched” to
him as directed in clause 26 of the contract, except at
the time of the institution of the present proceeding or
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reference, when he was allowed to have a copy of the
same; until then cheques only for their respective
amounts were given to him from time to time.

Thechief engineer did not reach any conclusion until
the 20th of August, 1895, when the matter had been
re-opened and was still pending before the Minister of
Justice at the request of the contractor and by the
direction of the Minister of Railways and Canals. His
decision was never delivered, or communicated or even
mentioned to the contractor except after the commence-
ment of the present proceeding.

Therefore, so far as the contractor was concerned, his
claim stood at all times as having been simply “ omit-
ted” in the monthly certificates. As I read clauses
twenty-six and twenty-seven of the contract, even
claims coming within the exclusive jurisdiction of the
engineer, and repeated by the contractor, but simply
“omitted” in the progress certificates, may be con-
sidered and reconsidered by the engineer till his
authority is exhausted by the completion of the work
and the despatch of his final certificate, and he may
~ do so0 as often as he pleases, ““ until finally adjusted or
rejected ;” and even if finally adjusted or rejected, I am
inclined to think that he may reconsider his decision by
and with the consent of the parties ; (see Amer. & Eng.
Encyecl. of Law, vo. * Arbitration and Award,” 2 ed. pp.
790, 791, 808) ; but it is not necessary to decide that
question this case—which is very different from Murray
v. The Queen (1), where the revision was made by a
succeeding engineeer at the request of the Crown
only. It is sufficient to say that no previous adjust-
ment or rejection, no adjudication in fact, as contem-
plated by the contract was ever made; and conse-
quently the certificate of the 27th of February, 1896,
purporting to adjust the claim of the appellant, ap-

(1) 26 Can. S. C. R. 203.

i
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proved by the Minister of Railways and Canals, and
accepted by the contractor, is valid, final and binding.

Finally, and this seems to be the decisive argument,
it must be borne in mind that the engineer is not, as
in Mnrray v. The Queen (1), the sole judge and arbi-
trator of all matters and differences which may arise
under the contract. Under clause 8, he is
the sole judge of work and material in respect of both quantity and
quality, and his decision on all gquestions in dispute with regard to
work or material shall be final.

But the question involved is not one of work and
material, quantity or qualily; there is no dispute as
to that ; it is one of construction of the contract, or, to
speak more correctly, of the specifications which are
declared to form part of the contract; it is a legal
question, and was so considered by the engineer, the
Crown and the contractor, and also by Sir John
Thompson, Sir Charles Hibbert Tupper and the trial
judge ; all agree as to that point, and it is admitted in
the statement of defence of the Crown :

9. The said engineer was not, under said contract, authorized to
decide any question as to the meaning or intention of the contract,
specifications and drawings, and the respondent will contend that in so
far as the certificate referred to in the statement of claim determined
or purported to determine a question of construction of said contract
or specifications, it is not binding.

Under clause thirty-three of the contract, a question
of such a nature must be determined, not by the
engineer as formerly under Government contracts, but

by the Exchequer Court of Canada.

33. It is hereby agreed that all matters of difference arising between
the parties hereto upon any matters connected with or arising out of
this contract the decision whereof is not hereby especially given to
the engineer, shall be referred to the Exchequer Court of Canada, and
the award of such court shall be final and conclusive.

It is difficult to understand how this clause of the
contract can be worked out fairly to both parties. Of

(1) 26 Can. 8. C. R. 203.
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course, it is not sufficient to confer jurisdiction on the
Exchequer Court; it contemplates a reference under
section twenty-three of the Exchequer Court Act.
But what will be the remedy of the contractor if the
Minister of Railways and Canals refuses or neglects to
refer the egpecial case to the Exchequer Court? Per-
haps he would be entitled to a Petition of Right. It
is not necessary to examine this point, as the present
claim has been duly referred to that court.

Clause thirty-three shews beyond doubt that legal
differences do not fall within the exclusive province of
the engineer ; they are in fact excluded from it by the
very terms of the contract. If any should arise, he
should call the attention of the parties to it, if not
known to them, and wait till a binding decision be
reached by them; and finally, by framing his cer-
tificate in accordance with the legal decision he re-
ceives from them, he merely performs a ministerial
duty, so as to comply with clause twenty-five of the
contract which requires the engineer’s certificate as a
condition precedent.

That decision may be reached in two ways; first,
judicially, by obtaining the award of the Exchequer
Court of Canada ; or secondly, by coming to a mutual
solution. It is not supposed that the opinion of the
Minister of Justice is binding upon the crown any
more than it is upon the contractor; but if carried out
by the engineer in his certificate and accepted by the
parties, as undoubtedly it was in this case, namely, by
the contractor and the Minister of Railways and
Canals representing the Crown in the contract under
powers conferred upon him by the statute (1), upon
what ground of law or equity can the Crown now
object to the engineer certifying upon that advice, and
appeal to the Exchequer Court? None can be set up

(1) R. 8. C. ch. 37,85 1,2, 6, 7.
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seriously; and it seems to me the Crown is estopped
from doing so.

As long as the parties consider that a just decision
has not been reached in respect of such legal or any
other exceptional matter, not coming within the ex-
clusive province of the engineer, it is competent for,
and indeed the duty of, the Crown, acting by its duly
constituted representatives, to rectify that decision and
direct at any time, either before or after a reference to
the Exchequer Court, the engineer to issue a certificate
according to law and justice, and thus avoid useless.
and expensive litigation before the Exchequer Court
and this court. Unless such a course can be adopted
the Department of Railways and Canals never can
legally settle a claim like the present one, and in every
instance an award of the Exchequer Court will be the
only remedy, a conclusion utterly untenable in my
opinion. Such a rule would seriously impede the
administration of a great department like that of
Railways and Canals.

I consider, therefore, the certificate of the Chief En-
gineer of the twenty-seventh of February, 1896, ap-
proved by the Minister of Railways and Canals, as
perfect and final and binding upon the Crown and the
contractor ; and judgment should be entered in favour
of the appellant for the amount of the same, in principal
and costs as prayed for; the question of interest being
reserved in pursuance of agreement between the
parties.

Appeal allowed with costs.

Solicitor for the appellant: A. Ferguson.
Solicitor for the respondent : F. H. Chrysler.
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WILLIAM CUMMINGS & SONS . 1898
(DEFENDANTS).eenverseees crernseenerens s APPELLANTS; s,
AND *M_R.Z-G.
ROBERT TAYLOR AND BAULD
GIBSON & CO. (PLAINTIFFS)...... § RESPONDENTS.

ON APPEAL FROM THE SUPREME COURT OF NOVA SCOTIA,

Assignment for benefit of creditors—Preferred creditors—Money paid under
voidable assignment—Levy and sale under execution—Statute of
Elizabeth. ’

‘Where an assignment has been held void as against the statute, 13
Eliz, ¢. 5, and the result of such decision is that a creditor who had
subsequently obtained judgment against the assignor and, not-
withstanding the assignment, sold all the debtor’s personal property
so transferred, becomes entitled to all the personal property of
the assignor levied upon by him under his execution, such creditor
has no legal right and no equity to an account or to follow
moneys received by the assignee or paid by him under such
assignment in respect to which he has not secured a prior claim
by taking the necessary proceedings to make them exigible.

APPEAL from the judgment of the Supreme Court
of Nova Scotia (1), dismissing an appeal by the
present appellants and affirming the judgment of the
trial judge which declared that a certain deed of as-
signment was fraudulent and void as against the
creditors of the assignor, appointed a receiver to his
estate and directed accounts to be taken of such portion
thereof as may have come into the hands of the present
appellants either under the said deed of assignment or
otherwise. '

One Neil McKinnon made an assignment for the
benefit of his creditors, to Selden W. Cummings, a
solicitor, who acted under a power of attorney from

PrESENT :—Taschereau, Gwynne, Sedgewick, King and Girounard

22 (1) 29 N, S. Rep. 162.
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1898  the appellants. Shortly after the making of the as-

Cuvanes Signment, Robert Taylor, one of the appellants,
Tatrog, - Yecovered judgment, which he recorded against the

— lands so assigned and issued an execution thereon
against McKinnon, under which the sheriff levied
upon and sold the assignor’s personal property remain-
ing at the time of levy. The assignee thereupon took
action against the sheriff for the conversion of the
said personal property, and the sheriff justified under
the execution, and attacked the assignment under the ,
statute, 18 Eliz. ch. 5. The trial judge in that action
decided in favour of the plafntiﬁ, and upheld the
assignment, and his judgment was sustained on appeal
to the Supreme Court of Nova Scotia in banc, but on
further appeal, was reversed by the Supreme Court of .,
Canada (1).

In January, 1895, between the date of the argument
of the last appeal and the delivery of judgment by the
Supreme Court of Canada, the assignor brought his
books to the appellants’ office and assigned the book
debts to them. ‘

The present action was commenced in June, 1895,
by the respondents, judgment creditors of McKinnon,
against him, his assignee and two preferred creditors,
the appellants and The Peoples’ Bank of Halifax,
claiming :—(a) A declaration that the said deed of
assignment was fraudulent and void as against the
plaintiffs and other creditors of the said assignor; (b)
An account from the appellants of all property, money
and assets received or paid by them under the pro-
visions of said deed of assignment ; (c) Payment of the
respondent’s claim out of any property, moneys, and
assets received by the appellants under said assign-
ment; (d) The appointment of a receiver for all the -

(1) Sub nomine, McDonald v. Cummings, 24 Can. S. C. R, 321.
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property, moneys, and assets hereinbefore mentioned ;
and theusual injunction, orders, directions, and so forth.
The appellants admitted the deed to be void for the
reasons expressed in McDonald v. Cummings (1), but
denied any liability to account for the moneys received
by them or for the book debts assigned to them. They
set up (a) the sale of the personal property of the insolv-
ent under the execution of the plaintiff, Robert Taylor;
(») that all the moneys received for goods or debts, with
the exception of $169, had been paid over by the debtor
to creditors; (¢) that these payments amounted to
$839.88 and were made before the judgment of the
Supreme Court of Canada above referred to, and to the
creditors intended to be preferred by the said deed
-of assignment, including the Peoples’ Bank of Halifax,
and () that the balance of the moneys, said $169,
came into the hands of the defendant, Selden W.
Cummings, and was by him paid over to the appel-
lants shortly after the said judgment in pursuance
"of an order made shortly before the said judgment by
the debtor McKinnon on the said Selden W. Cum-
mings, in favour of the appellants, creditors of the said
Neil McKinnon. They alleged also that McKinnon at
the same time assigned the balance of his book debts,
the only other asset outside the land, to the appellants,
" and after the said judgment and before this action was
commenced that the respondents delivered the books
of account to the appellants and assented to the tré.nsfer.
The action was tried before Townshend J. without a
jury and the learned judge, so far as the respondents
on this appeal are affected, decided that, at the time
the moneys were received by them, and the debts were
assigned to them, they were aware that the deed had
been attacked as fraudulent and void and under the
decision of the court in Coz v. Worrall (2) they could

(1) 24 Can. 8. C. R. 321.  (2) 26 N. S. Rep. 366.
2214
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1898 not retain the same against the creditors in the
CU;]ENGB action. .
T szq;:on. The result was that the deed of assignment made by

——  McKinnon to Selden W. Cummings, was declared

fraudulent and void as against the creditors of the
assignor ; that areceiver was appointed for all the
moneys, assets and property of the assignor, and that an
account was ordered to be taken of the same which
have come into the hands of defendants, William Cum-
mings & Son, either under the deed of assignment or
otherwise, and also from the defendant, McKinnon.

A decree was taken on that judgment, and the
present appellants appealed therefrom and from the-
decree "thereon to the Supreme Court of Nova Scotia
en banc. The appeal was heard before Weatherbe,
Graham and Henry JJ. who were unanimousjin
dismissing the appeal, and the formal judgment "dis--
missing the appeal of William Cummings & Son, also-
dismissed an appeal of the defendant, McKinnon,
and made each of the said appellants liable for all the-
costs of the appeal. From that judgment the present
appeal is taken.

Lovett for the appellants. In this action the plain-
tiffs, the present respondents, sought to follow the sum:
of $200 paid by the assignor, McKinnon, to the Peoples’
Bank under the deed of assignment, into the hands of
that corporation. Their action was dismissed by the-
trial judge and the Supreme Court of Nova Scotia on
the ground that the Peoples’ Bank was a bond fide payee-
for value without notice, and -on appeal to this'court
the judgments below were affirmed (1), We refer to-
the opinion delivered by Mr. Justice Sedgewick at
pages 592 and 593. The trial judge decided against
the present appellants in deference to the opinion of
the majority of the Supreme Court of Nova Scotialin.

(1) 27 Can. S. C. R. 589.
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Coz v. Worrall (1), now overruled and expressly stated
that but for that case he would have dismissed the
action as against them, and the Supreme Court of
"Nova Scotia also followed Coz v. Worrall.

There are only two views to be taken of the facts.
1st. William Cummings & Son being creditors of
Neil McKinnon received the assets under the deed on:
account of the claim due to them by McKinnon and
for which they were preferred. 2ndly. They received
these assets from the debtor independent of the deed:
and in payment of a bord fide claim against him.
In the first view of the facts the appellants are
clearly within the decision quoted above. In the
second view their position is still stronger because
they are in the position of creditors obtaining pay-
ment from their debtor, and if other creditors have no:
equity to follow money paid by the assignee under
the deed, they certainly have no equity to follow pay-
ments made by the debtor to other creditors indepen-
dent of the deed. '

The appellants refer to the following authorities:—.
Higgins v. York Buildings Co. (2); Reese River Silver
Mining Co. v. Atwell (8); Cornish v. Clark (4); Bott v.
Smith (5) ; Blenkinsopp v. Blenkinsopp (6); In re Mad-
" dever (T); Longeway v. Mitchell (8); Wills v. Luff (9) ;
and Salt v. Cooper there cited (10); Davis v. Wickson
(11) ; Masuret v. Stewart (12) ; Holmes v. Millage (18) ;
Tennant v. Gallow (14); Harris v. Beauchamp (15);
Crowninshield v. Kittridge (16); In re Shephard (17);

(1) 26 N. S. Rep. 366. (9) 38 Ch. D. 197.

(2) 2 Atkyns 107. | - (10) 16 Ch. D. 544,

(3) L. R. 7 Eq. 347. ~ (11) 1 0. R. 369.

(4) L. R. 14 Eq. 184. (12) 22 0. R. 290.

(5) 21 Beav. 511. (13) [1893] 1 Q. B, 551.
(6) 1 DeG., M & G. 495. (14) 25 0. R.-56.

(7) 27 Ch. D. 523, (15) [1894] 1 Q. B. 801.
(8) 17 Gr. 190. o (16) 7 Mete. (Mass.) 520.

(17) 43 Ch. D, 131,-
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1898 Burrell on Assignments, (4th ed.) sec. 461; May on
Coanves Fraudulent Conveyances, p. 528; 2 Bigelow on Fraud,
TAY’I;Z:‘OR. p. 419, 462, 490, 498; Bump on Fraudulent Convey-
.—— = ances, p. 566 ; Coz v. Wourrall (1), per Townshend J.

So far as the assignment of the book debts is con-
cerned that instrument is not impeached in this action
and there was no evidence on which it could be im-
peached.

The receiver is not entitled to recover from these
appellants the money and . property received by them
in right of the debtor, since the transaction remains
good as between the debtor and the appellants and in
any event the appellants could set off their debt in an
action by the receiver and he can not recover in right
of the assignee, he is not put in the assignees shoes,
and, in any event, the assignee could not recover the
property. It is not established that the creditors
attacking the deed have any equily to recover back
property received from the debtor by other creditors.
The statute of Elizabeth confers no such rights and
outside of the statutes the equities are equal and the
appellants are in possession. '

MecNeil for the respondents. The appellants were
parties to the assignment and to the fraud which ren-
dered it void, Cummings v. McDonald (2). See also
decision by Graham J. in the court below (3) at pages
168 et seq. Being parties to the fraud, although credi-
tors of the assignor, they cannot retain what they
obtained by virtue thereof. No person can take ad-
vantage of his own wrong. Coxz v. Worrall (1); Bury
v. Murray (4) ; Winslow’s Private Arrangements be-
tween Debtors and Creditors, pp. 156-7; Knuight v.
Hunt (5); Howden v. Haigh (6); Higgins v. Pitt (7).

(1) 26 N. S. R. 366.’ . () b Bing., 432.
(2) 24 Can. 8. C. R. 321, (6) 11 A. & E. 1033.
(3) 29 N. S. R. 162. (7) 4 Ex. 312.

(4) 24 Can. 8: C. R. 77.
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A person cannot avail himself of the fraud of another,
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unless he is innocent and has given some valuable Cuamves

consideration. A fortiori, a person who is cognizant
of the fraud and a party to it cannot avail himself of
the benefit gained thereby. Bury v. Murray (1) at
page 84 ; Scholefield v. Templer (2) ; Huguenin v. Baseley
(8) at page 289 ; Daubeny v. Cockburn (4) at page 648;
Topham v. Duke of Portand (5) at page 569.

The respondents, before this action, recovered judg-
ment for their debts against the assignor, and issued
thereon legal executions, and realized all they could
by virtue thereof. The assignment was in this action
declared fraudulent and void, under the statute 18
Elizabeth, ch. 5, the appellants being not only cog-
nizant of, but parties to the fraud which vitiated the
deed. In an action to avoid the deed under such cir-
cumstances the respondents are entitled to an account-
ing from the appellants for all they received under the
void deed, and all consequential relief by way of
equitable execution. N. 8. Judicature Act, 1884, sec.
18, sub-sec. 7, R. 8., 5th series, p. 806. Also s. 12, ss.
7, p. 804; Daniels, Ch. Pr. Vol. 1., pp. 981-2. E=x parte
Evans ; in re Watkins (6) ; Anglo-Italian Bank v. Davies
(7) ; Smith v. Cowell (8) ; In re Pope (9); Reese River
Sitver Mining Co. v. Atwell (10) at page 352; Longe-
way v. Mitchell at page 198 (11); McCall v. McDonald
(12); The Queen v. Judge of the County Court of Lin-
colnshire (18) ; per Hawkins J., at p. 171; Westhead v.
Riley (14).

So long as the property of the executive debtor re-
mains distinguishable, and so long as no purchaser for

(1) 24 Can. 8. C. R, 77. (8) 6 Q. B. D. 75.

(2) 4 DeG. & J. 429, (9 17 Q. B. D, 743

(3) 14 Ves. 273. (10) L. R. 7 Eq. 347.

(4) 1 Mer. 626. : (11) 17 Gr. 190.

(5) 1 DeG. J. & 8. 517. (12) 13 Can.’S. C. R. 247.

(6) 11Ch. D, 691 ; 13 Ch. D. 252. (13) 20 Q. B. D. 167.
(7) 9 Ch. D. 275. - (14) 26 Ch. D. 413,

V.
TAYLOR,

——



344 - SUPREME COURT OF CANADA. [VOL. XXVIIL
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Coinmwes award relief against that property in the hands of

TavroOR. frandulent or voluntary holders. Tennant v. Gallow

- ——-  (1).at p. 61; Masuret v. Stewart et al. (2); Cornish v.
Clark (8).

Book debts are in the broad sense of the word
exigible, and being in the hands of the appellants,
fraudulent holders, they will be compelled to account

" for them to the creditors. -Labaitv. Bizel (4); Meharg
v. Lumbers (5).

The assignment made in January, 1895, from Me-
Kinnon to the appellant, William Cummings was of
no avail:—Because the choses in action intended
thereby to be assigned had previously been vested in
Selden W. Cummings by the assignment for the benefit
of creditors, dated November 11th, 1892, and this was
known to William Cummings;—Because, the assign-
ment for the benefit of the creditors was binding
between the parties, and he was a party to the assign-
ment, his firm, as creditors of the assignor, having
executed the same, and,-—Because after this assignment
had been executed by the as signor, assignee, and any
of the creditors, it wasirrevocable. May on Fraudulent
Conveyances (Blackstone Series) pp. 69, 70, 831, 471;
Curtis v.Price (6) at page 108 ; Smith v.Cherrill (7) ; Tan-
queray v. Bowles (8), at page 157 ; French v. French (9),
at page 103; 2 Bigelow on Frauds, p. 408. See also
cases cited in 9 Can. L. T. 125 & 145, and Kincaid v.
Kincaid (10) ; and Salt v. Covper (11) at page 552.

' PascuErEAT J.—1 would be of opinion to adopt Mr.
Justice Graham’s reasoning in the court below, and dis-

(1) 256 0. R. 56. (6) 12 Ves. 89.

(2) 22 0. R. 290. (7) L. R. 4 Eq. 390.
(3) L. R. 14 Eq. 184, (8) L. R. 14. Eq. 151.
(4) 28 Gr. 593. (9) 6 DeG. M. & G. 95.
(5) 23 Ont. App. R. 51. (10) 12 Ont. P. R. 462,

(11) 16 Ch. D, 544.
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miss this appeal. The majority of the court, however, 1898

have come to the conclusion that the appeal should be Quaarmvas

v.
allowed. TAYIOR.

Taschereaund.

GwyYNNE J.—Was of opinion that the appeal should
be allowed for reasons given by Mr. Justice Sedgewick.

SEDGEWICK J.—On the 11th November, 1892, one
Neil McKinnon made a general assignment to the de-
fendant Selden W. Cummings, he then being in insol-
vent circumstances. Robert Taylor, one of the present
plaintiffs, who subsequently obtained judgment against
McKinnon notwithstanding this assignment, issued
execution, recorded it in the county where McKin-
non’s lands were situated, and under it sold through
the sheriff all the personal property transferred by the
assignment. The assignee, Selden W. Cummings, then
brought his action against the sheriff claiming under
the assignment. That action was decided in favour of
Cummings by the courts in Nova Scotia, but upon ap-
peal to this court we held that the assignment was
void as against the statute, 18 Eliz., chap. 5 (1), the
result being that Taylor, the present plaintiff was held
entitled to the proceeds of all of the personal property
of McKinnon, levied upon by him under his execu-
tion. After that determination the plaintiff Taylor
instituted these proceedings, making the insolvent
trustee under the assignment, and William Cummings
& Sons and the Peoples’ Bank of Halifax, the latter
having received benefits under it, defendants, by which
they sought :—

(a.) A declaration that the assignment in question
was fraudulent as against the plaintiff and the other
creditors.

(1) Can. 24 8. C. R. 321.
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(6.) An account from the defendants, other than the
insolvent, of all moneys received under the assign-
ment.

(¢’) Payment of the plaintiff’s claim out of such
moneys. ’

(d.) The appointment of a receiver ; and

(e.) An injunction.

In that action a judgment was entered for the plain-
tiffs giving them the declaration and account asked
for, and appointing a receiver. That judgment was
sustained upon appeal to the Supreme Court of Nova
Scotia, except in regard to the Peoples’ Bank, against
which the action was dismissed. This is the second
appeal before us from the judgment in question.

In the first appeal we decided that the claim of the
plaintiff for an account against Wm. Cummings & Sons
and the Peoples’ Bank, with a view of making them
pay over to the creditors the moneys received by them
under the assignment on account of the assignor en-
titled to them was untenable ; that under English law,
in the absence of any right of, or interest in, property
transferred no decree could be made dealing with it,
except a decree setting aside the assignment attacked.
It follows, we think, as a necessary consequence, that
this appeal must be allowed. The plaintiffs are en-
titled to whatever benefits they can get from the fact
that the assignment in question has been declared
void and may adopt such remedies as they see fit in
order to obtain recovery of the balance of their debt
from any debts, personal property, or real estate upon
which they have or had any lien or charge or other
right under their judgments or under any execution
issued upon them. But so far as the evidence shows
they have never taken any steps by garnishee process
to obtain a charge upon the debts of the insolvent,
and as to the personal property they have already
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obtained the proceeds of it under their execution. As
they have no interest, either legal or equitable, in
the debts of the insolvent, they have no legal right
except by taking the necessary statutory proceedings
to make them exigible, nor have they any equity to
follow the moneys received by the assignee under his
deed or paid by him under it. If the decree in this
case can be supported there would appear to be but
little necessity for a bankruptey law, as, if it can be
supported, the Supreme Court of Nova Scotia is itself
a bankruptcy court empowered by its judginent, with-
out any statutory or other authority that I am aware
of, to take possession of an insolvent’s estate and dis-
tribute it as it may think fit, whether ratably or other-
wise, amongst creditors. The decree appealed from
may be sustained so far as it contains a declaration
that the assignment in question is void, but inasmuch
as no case has been made out for the taking of an
account or for the appointment of a receiver, the de-
cree must be amended in that regard, the appellants
being allowed all costs both here and in the court
below.

Kinag and GIROUARD JJ. concurred in the dismissal
of the appeal for the reasons given by Mr. Justice
Sedgewick.

Appeal allowed with costs.
Solicitor for the appellants: H. A. Lovett.
Solicitor for the respondents: Alexander McNeil.
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GEORGE BULL BURLAND (DE

FENDANT) 1eveeersenenene } APPELLANT,

AND

ANDREW M. LEE (PLAINTIFF)............... kESPONDENT.

ON APPEAL FROM THE COURT OF QUEEN’S BENCH FOR
LOWER CANADA (APPEAL SIDE.)

Master and servant— Negligence—Accident, cause of—Oontributory negli-
gence— Bvidence,

In an action for damages by an employee for injuries sustained while
operating an embossing and stamping press, it appeared that °
when the accident causing the injury oceurred, the whole of the
employee’s hand was under the press, which was unnecessary, as
only the hand as far as the second knuckle needed to be inserted
for the purpose of the operation in which he was engaged. It
was alleged that the press was working at undue speed, but it
was proved that the speed had been increased to such extent at
the instance of the employee himself, who was a skilled workman,

Held, reversing the judgment sf the Court of Queen’s Bench, that the
injury ‘occurred by a mere accident not due to any negligence of
the employer, but solely to the heedlessness and thoughtlessness
of the injured man himself, and the employer was not liable.

APPEAL from the judgment of the Court of Queen’s
Bench for Lower Canada (appeal side) affirming the
judgment of the Supreme Court, District of Montreal
in favour of the plaintiff for $3,000 damages and costs.

The plaintiff brought his action for $6,000 damages
for injuries sustained whilst employed by the defend-
ants in operating an embossing and stamping press,
which, he alleged, worked irregularly, and at too great
speed and was not in good order, and that npon being
urged to hurry his work his right hand was crushed
in the press and had to be amputated. The defence
was in effect that no fault was to be attributed to the

PresENT.—Taschereau, Gwynne, Sedgewick, King and Girounard JJ.
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defendants, but that the accident was due to the care-
lessness of the plaintiff himself in thrusting his hand
too far into a dangerous machine in a manner quite
unusual, unnecessary and improper.

The trial judge, Mr. Justice Archibald, found the
defendant guilty of negligence, because it appeared
that up to about two months previous to the accident
the machine was geared to run at about 18 revolutions
per minute; that the speed was increased so that it
ran at the rate of about 29 revolutions per minute, and
‘that after the accident the machine was restored to its
previous speed ; that the operation of the machine was
irregular, probably owing to the variable resistance
offered by one or more large machines which were
attached to the same shaft in defendant’s premises;
and that the lever provided to throw the press out of
gear when necessary was uncertain in its action. The
learned judge concluded that the speed at the time of
the accident was excessive and dangerous, more
-especially when combined with the irregularity of
the operation of the machine, and that the defendant,
through his agent, was aware of the unsatisfactory

.-condition and running of the machine previous to the
-accident in question, and should be held responsible
in damages.. The Court of Queen’s Bench on the

-appeal affirmed the decision of the trial judge for
practically the same reasons.

"G. Stuart Q.C. and Francis McLennan for the appel-
lant. The plaintiff was a skilled workman and had
‘himself asked to have the speed of the machine in-

‘creased. No .fault attributable to the defendant is
shewn to have caused the accident, but it was rather
the result of plaintifi’s own imprudence., The defen-
dants cannot be held liable for injuries unless they
were actually the result of negligence clearly charge-
able against them. See remarks of Lord Chief Justice
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Coleridge in Smith v. Baker (1) at patfge 519, and by
Mr. Justice Girouard in The Montreal Rolling Mills
Co. v. Corcoran (2) at pages 599 and 600.

Saint-Pierre Q.C.for therespondent cited 2 Sourdat,
Responsabilitd, Nos. 912, 918, 918 ter; 20 Laurent,
Nos. 474 and 475; Arts. 1058, 1055 C. C. and Lefebuvre
v. The Thomas MéDonald Co. (1).

The judgment of the court was delivered by

GwyYNNE J.—The cause of action stated in the plain-
tift’s statement of claim in this case is : that the plaintiff
was in the employment of the defendant in the working
of an embossing and stamping press which is alleged to
have worked irregularly and at too great speed, and
was not in good order; that while engaged in this

- occupation his hand was crushed by the press; that in

consequence his right hand had to be amputated,
“ and that the accident was caused by the fault and
negligence of the defendant who had urged the plain-
tiff to hurry his work ”

Now, as to this hurry, which thus appears to be
made the gist of the action, all that appeared was that
the plaintiff was given 5,000 cards to emboss, and was
told that the defendants wished to have them done
that day, and the evidence showed that the piess was
capable of embossing ten thousand cardsin nine hours.
Asto the speed at which the press was being worked -
it appears that the plaintiff, being a good workman,
had himself some months previously procured the
speed to be increased to that at which it was being
worked when the accident occurred. As to the
alleged irregularity in the working of the press all
that appeared was that there was on the premises

(1) [1691] A, C. 325. (2) 26 Can. 8. C. R. 595
‘ (1) Q. R. 6 8. C. 321. .
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a large machine called a plating calendar which when
worked was propelled by the same belting as that
which propelled the embossing press at which the
plaintiff worked, and when this plating calendar was
set at work the effect which it had on the embossing
press was to make it go a little slower and gradually
to recover in ashort time its regular speed ; the irregu-
larity thus caused was in the language of a witness:
“just a slight variation in the speed, but nothing
noticeable, and it did not make the press dangerous.”
However the evidence showed that this plating
calendar was not in operation at all on the day upon
which the accident happened, so that all idea of the
accident having been due to the alleged irregularity
in the speed of the embossing press was dispelled.

Robert Massie, one of the plaintiff’s witnesses, alone
gave intelligent evidence as to the actual cause of the
accident. He saw the plaintiff immediately after its
occurrence, he cleaned the press after the accident
and had an opportunity of observing how it worked
on that day and he said that it worked with perfect
regularity. He said that he saw how the accident
- happened by finding on the floor a card having
stamped on it the whole of the plaintiff’s hand, which
showed, as indeed the hand itself did, that it had been
for its whole length under the press when in operation,
and the evidence showed that for the performance of
the work in which the plaintiff was engaged, this was
unusual, unnecessary and improper; that the hand
need not be and should not be ever inserted further
than the second knuckle either for the purpose of in-
serting or of withdrawing a card. It thus appears, we
think, very clearly, that the plaintiff’s misfortune oc-
cin-r_ed by the merest accident, due not to any negli-
gence of the defendants but solely to the heedlessness,
thoughtlessness and misadventure of the unfortunate
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young man himself. We are of opinion therefore that
the appeal must be allowed with costs and the action
dismissed out of the court below with costs.

Appeal allowed with costs.
Solicitors for the appellant : Hatlon & McLennan.

Solicitors for the respondent: Saint Pierre, Pélissier
& Wilson.

THE CANADA PAINT COMPANY

(DEFENDANTS) .cuerrevuneiecnvncnniannannne APPELLANTS;

AND

EMMA TRAINOR (PLAINTIFF)......cccens RESPONDENT.

ON APPEAL FROM THE COURT OF QUEEN’S BENCH FOR
LOWER CANADA (APPEAL SIDE.)

Master and servant— Negligence—Evidence—Probable cause of accident,

Evidence which merely supports a theory propounded as to the pro-
bable cause of injuries received through an unexplained accident
is insufficient to support a verdict for damages where there is no
direct fault or negligence proved against the defendant and the
actual cause of the accident is purely a matter of speculation or
conjecture,

APPEAL from the judgment of the Court of Queen’s

~Bench for Lower Canada (Appeal Side) affirming the

judgment of the Superior Court, District of Montreal,
in favour of the plaintiff for damages and costs.
The plaintiff was injured in some extraordinary and

. unexplained manner by her foot coming in contact
. with some portion of a printing press at which she
. was employed in the defendants’ establishment and
.brought an action against her employers claiming
. damages for the injuries sustained and alleging them

*PReESENT :—Taschereau, Gwynne, Sedgewick, King and Girounard
JJ.
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to have been caused by the defendants’ neglect to take
proper precautions to protect their employees against
any possibility of accident whilst at work upon the
printing press in question. The plaintiff propounded
the theory based upon her own evidence that in jump-
ing to her position upon a box, upon which she was
obliged to sit when at work, and which was insecurely
fixed, she started the machinery by accidently pushing
a lever with her knee and in falling thrust her other
foot through the open front of the printing press into
the machinery whilst in motion, whilst the defence
suggested another theory, supported by evidence of
the plaintiff’s frivolous conduct at her work, that the
injuries she received resulted wholly from her own
recklessness and imprudence.

Stuart @Q.C. and Francis McLennan for the appellant.
Robidouz Q.C. for the respondent.

The judgment of the court was delivered by

GwyYNNE J.—This is certainly a very singular case
and an important one, not only as affecting the plain-
tiff who in some way or other has suffered an injury
which has necessitated the amputation of the tips of
two of her toes, but also as regards the character of the
evidence necessary to be established in order to charge
the defendants with responsibility for the injury.
The‘ case presented by the plaintiff in her evidence
given upon her own behalfis that she was in the em-
ployment of the defendants working a small printing
press; that on the morning of the 12th of February,
1896, she had got down from her seat where she had
been working the press, for the purpose of putting
away some ink, and she stopped the machinery; that
shortly afterwards she returned to her seat, and that
standing upon the left side of it she put one hand on
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the seat and the other on the table which was in front
of the press, upon which she put her paper when at
work, on the press and proceeded to make a jump into
her seat, when, but how it happened she could not
say, she pushed with her left knee the arm or lever
by which the press is set in motion and her right foot
got injured under the table which was in front of the
press, but how or in what part of the press she could
not say. All the explanation she could give was that
on putting her hand on the seat it slipped o little. She
gripped the table, and her foot was caught under the
table but how or where she could not say. It appears
however that she did get up on her seat, for she says
that she remained for a few minutes upon it after the
accident had happened, but that the pain was so great
she came down and sat upon the frame of a window
(which appears to have been behind her seat and
about four feet distant therefrom):; there she took off
her shoe and found her shoe and her stocking cut and
her foot bleeding. Another young woman who was
working in the same room at the time, at the distance
of about twenty feet from the plaintifi’s seat, neither
saw the accident occurring nor knew anything of its
occurrence until she saw the plaintiff sitting on the
window frame, when she went over to her and saw
that she was injured.

Mr. Guyon, inspector of industrial establishments,
was called as a witness for plaintiff. He examined
the premises the day after the accident. He knew
the machine. There are several in use in Montreal.
The press he said was a good press, well fitted up in
every particular, and furnished with all the protection
against accidents known to the present time. He
could not understand how the accident could have
taken place. The plaintiff’s foot, in his opinion, must
in some way or other, but how he could not under-
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stand, have got into a coupling ; that is the only way
in which, in his opinion, the foot could have been
caught. The couplings are on either side of the
machine and twoand a half feet apart. They are at the
distance of thirty-three inches from the floor, and about
ten or twelve inches under the table at which the
plaintiff worked, in front of the press and just on a
level with her seat ; below that point there was no
dangerous place whatever, none where the accident
could, in his opinion, have occurred, and how her
foot could have got there he could not understand ; he
never had heard of such an accident having occurred
before. The plaintiff in performing her work had no
occasion to put her foot there. The table in front of
the press is about fifteen inches wide and the place
where her foot must have caught being only ten or
twelve inches under the table and on a level with her
seat, she could have had no need of lifting her foot so
high. 1t was, however, he said, much more easy to
understand that the accident had occurred while she
was sitting on her seat than,that it should have occur-
red while she was getting into it when she would be
standing on’ the floor. He does not think that an
accidental blow struck with her knee upon the arm
or lever with which the machinery is set in motion
could have set it in motion—to do that would require
a pressure made with sufficient force to move from
sixty to eighty pounds weight, but then to get the
right foot into the coupling where it was injured
while the left knee was pressing on the lever would,
he says, have placed the plaintiff in a very extraordi-
nary position in which she could not have well been
without knowing it ; a glance at the press, a_plan of
which was in evidence, will show this.

The coupling in which Mr. Guyon saysthat the plain-
tiff’s foot must have been caught is just at the rear ex-
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1898 tremity of, and a few inches above, the lever which sets
Tz the machinery in motion. Now when the plaintiff pro-
P‘iﬁ;’& _ ceeded to take her seat when she met with the accident
v she was standing, she said, on the left side of

TRf_Iio ® her seat with one hand, which must have been her
Gwy_’i‘f J. right hand, on the seat, and the other, the left, upon.
the table. She was thus standing between her seat
and the handle of the lever with her back to the
handle which projected a little from under and in
front of the table in front of the press. She then
made a jump to reach her seat, which having reached,
the' accident, according to her, must have occurred
while she was in the act of jumping; and if during
that period her left knee was pressing on the lever
with such force as to set the machinery in motion
while her right foot was in the coupling where it was
injured, the position in which the plaintiff must have
been would seem to be that she must have been pressing
upon the lever, not with her left knee only, but with
the whole weight of her body as its sole support.
That certainly would have been a most extraordinary
position for the plaintiff to have got into as incidental
to ajump made to reach her seat, but it would be
something more than extraordinary that a jump
attended with such circumstances, or with any cir-
cumstances whatever they may have been which
occasioned the injury to the plaintiff, should have ter-
minated in placing her upon her seat, which by her
own admission it certainly did. It is not surprising
that Mr. Guyon should have been of opinion that it
was easier to understand that, and more probable that,
the accident must have occurred while the plaintiff
was upon her seat rather than when in the act of get-
ting on it. TIn the former case it would be possible for
the plaintiff to have gotten her foot into the coupling,
in the latter to all appearance impossible. The plain-
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tiff could give no explanation whatever as to how her
foot got into the place where it was injured. Mr.
Guyon could not understand how the accident could
have happened. It was the most extraordinary occur-
rence he had ever heard of; no like accident had ever
occurred to his knowledge. The only evidence upon
the point which was offered upon the part of the plain-
tiff was her own evidence and that of Mr. Guyon, and
at the close of the plaintiff’s case it was a matter
wholly of speculation and conjecture of which no
intelligent explanation has been offered as to how
the accident did in fact occur and what was its cause.
Mr. Guyon said that he had instructed the defend-
ants {o put some sort of a lattice in front of the lower
part of the press, but he said .that no press in Mon-
treal, of which there were several like the one in

357

1898
TaE
CANADA
Paint Co.
v,
TRAINOR.

Gwynne J,

question, had any such gnard as that which heordered.

He did not order this with any view of thereby
obviating any apparent or probable danger for he said
that the pressitself was furnished with all precautions
against accident known to the present time, and he
said that in no part of the press below the coupling
was there any dangerous place. He did not order
anything to be put in front of the coupling doubtless
because in the ordinary use of the press for the pur-
pose for which it was constructed it was impossible
for the foot of any person whilst working at the press
to get into that place, and as he could not understand
how this accident could have occurred, he could not
intelligently set about preventing its occurrence or he
more probably rightly judged that there was no neces-
sity of trying to obviate the occurrence of an accident
which could not occur in the ordinary and proper use
“of the press, and which was of such an extraordinary
nature that he could not understand how it could have
occurred, and which having occurred no intelligent ex-

»
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1898 ‘planation of its occurrence had been offered. He alsp
Tew  directed the defendants to furnish a seat with a back
Pgﬁff%‘;_ to it, not that such a seat would give any better

v security than the previous one against the recurrence

'lR_fiI_q_o ® ofsuch an extraordinary and unexplained accident,

Gwynne J. but merely that young girls working the press, when
tired, might have some support in order to rest them-
selves.

The defendants called some witnesses who pro-
pounded a theory as to the place where the accident
might have occurred other than the coupling spoken
of by Mr. Guyon. Their evidence may be summarized
as follows :—They were of opinion that the plaintiff’s
foot had not been caught in the coupling. Ifit had
been more than the tip of the toes would have been
affected, and if the machinery had been in motion
plaintifi’s shoe and foot would have been cut clean
across whereas the toe of the shoe was merely
bent. It was impossible for the accident to have
occurred either at the coupling or at any other
part of the press wunless when the plaintiff
was sitting on her seat and then only by her
purposely extending her leg and raising her‘*foot to a
point in the front part of the press where it had no
business to be at the distance of from ten to twelve
inches below the table. That as to the plaintiff hav-
ing set the machinery in motion by a blow or a push
with her left knee, this was quite impossible. That
in point of fact the mode by which the machinery was

" set in motion was by a strong pul/l of the handle of
the lever and not by a blow or a push upon it at all.
Here it may be observed that if the plaintiff had had
any intention of going to work at the press when she
proceeded to take her seat in the manner described by
her, it seems singular that she should not have pulled
the lever to set the machinery in motion before pro-



VOL. XXVIIL.] SUPREME COURT OF CANADA.

ceeding to take her seat. However, according to the
theory of the defendants the accident might have oc-
curred without the machinery having been in motion.
It appears that the plaintift was in the constant habit,
although frequently cautioned against continuing the
practice, of amusing himself when not engaged at her
work in rocking herself backwards and forwards on
her seat assisting herself so to do by catching the table
with her hands. Now in the upper part of a metal
guard in the centre front of the press at a point at the
distance of from ten to twelve inches below the table
there is a small aperture which the right foot of the
plaintiff could have reached if her leg had been
properly extended under the table from her seat, but
that was a position which the plaintiff could not be
in if engaged in working the press. Now, into this
aperture the toe of the plaintifi’s right foot, if her leg
should have been so extended, might (not easily but
still possibly) have been inserted, but not so as to reach
the machinery. If then when rocking herself back-
wards and forwards for her amusement her right
leg had been so extended, her right foot might have
reached this point and the tips of her toes might have
become inserted, and either in the act of being inserted
or in the exertion made to extricate the foot, might
have received the injury which they did suffer with-
out the machinery having been in motion. Then,
as to the seat, instead of its having been as alleged in
the statement of claim four feet six inches in height,
it was only thirty-three inches high including a plank
of three inches in thickness on which it stood. The
seat was made of a box open in front with a wooden
bar across the opening upon which to rest the feet.
There was also at the bottom of the metal guard
in the centre front of the press an iron bar for the
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feet to rest upon. The depth of the box from front
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1898 to rear was just eleven inches and its width the
Tee  other way two feet. It stood upon a three inch
PE;?:%%. plank which was three feet long by ten and three-
Taon quarter inches wide. It was said to have been
——  perfectly safe and that the plaintiff had no occasion
waff J. whatever to make a jump in order reach the seat in
the manner described by her. A young girl who had
worked at the press for nine months before the
plaintiff worked at it and who is not so tall as the
plaintiff found it always quite safe and always got
into it by merely touching the table and sliding along
the seat ; she never had any difficulty in thus seating
herself; it was the only mode at all necessary and
there is evidence that the plaintiff herself had been
repeatedly seen seating herself in precisely the same
manner. Upon the whole of this evidence, we are of
opinion that it does not warrant a judgment which
pronounces the accident to have been caused by the
fault and neglect of the defendants. The utmost that
the evidence warrants is that the cause of the accident
still is, as it was at the close of the plaintiff's case, a
matter merely speculative and conjectural, and that
there appears more probability in the theory suggested
by the defendants than in that propounded on behalf
of the plaintiff. The appeal must therefore be allowed

and the plaintiff’s action dismissed with costs.

Appeal allowed with costs.
Sqlioitors for the appellant : Hatton & McLennan.

Solicitors for the respondent: Robidouzx, Chenevert
& Robillard.
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THE DOMINION CARTRIDGE ] _
COMPANY (DEFENDANTS). .. .... § APPELLANTS ;

. AND
JAMES CAIRNS (PLAINTIFF)...... sessees. RESPONDENT.

ON APPEAL FROM THE COURT OF QUEEN’S BENCH FOR
LOWER CANADA (APPEAL SIDE.)

Negligence—Fault of fellow servant— Master and servant—Employer’s
liability—Arts. 1053, 1056 O.C.

The defendants carried on the manufacture of detonating cartridges
or caps made by charging copper shells with a composition of
fulminate of mercury and chlorate of potash, a highly explosive
mixture, requiring great care in manipulation. It is, when dry,
liable to explode easily by friction or contact with flame, but has
the property of burning slowly withont exploding when saturated
with moisture. It was the duty of defendants’ foreman, twice a
day, to provide a sufficient quantity of the mixture for use in his
special compartment during tfle morning and in the afternoon,
and to keep it properly dampened with water, for which purpose
he was furnished with a sprinkler. It was also the foreman’s
duty to fill the empty shells with the fulminating mixture as
they were handed to him set on end in wooden plates, and then
pass them on, properly moistened, through a slot in his compart-
ment, to a shelf whence they wereremoved by another employee
and the charges pressed down to the bottom of the shells by
means of a pressing machine worked by C ata table near by.
An explosion took place which appeared from the evidence to
have originated at the pressing machine, and might have occurred
either through the fulminate in the shells having been allowed to
become too dry from carelessness in sprinkling, or from an accu-
mulation of the mixture adhering to and drying upon the metal
portions of the pressing machine. It was the duty of C, the
person operating the pressing machine, to keep it clean and pre-
vent the mixture from accumulating and drying there in danger-
ous quantities. When the explosion occurred, the foreman and
C and another employee were killed, but a fourth employee,

PrEseNT :—Tascherean, Gwynne, Sedgewick, King and Girouard

JJ.
R

361

1898

a4

*Feb. 16,17.
*May 6.



362 SUPREME COURT OF CANADA. [VOL. XXVIIL

1898 who was blown outside the wreck of the building and survived,
e~ stated that the first flash appeared to come from the pressing
TEE . . . .

DOMINION machine, and the explosion followed immediately. The theory

CARTRIDGE propounded by the plaintiff, the father of C, assumed that
COMf;ANY nothing was known of the actual cause of the explosion, nor
CAIRNS, where it in point of fact originated, but inferred from a sup-

-_— posed condition of things, that the fulminate had not been
sufficiently dampened, and that this indicated carelessness on the
part of the foreman and raised a presumption that the explosion
originated through his fault. The evidence of the survivor led
to the conclusion that the explosion originated through C’s
neglect to clean the pressing machine. There was evidence
to show that the defendant had taken all reasonable precautions
to diminish risk of injury to their employees in the event of an
explosion, and that conformity with rules prescribed and
instructions given by them to their employees for the purpose
of securing their safety, would be sufficient to secure them from
injury.

Held, Tascherean and King JJ. dissenting, that as it appeared under
the circumstances of the case, that the cause of the accident was
either unknown or else that it could fairly be presumed to have
been caused by the negligence of the person injured, whose per-
sonal representative brought the action, that there could not be
any such fault imputed to the defendants as would render them
liable in damages.

APPEAL from the judgment of the Court of Queen’s
Bench of Lower Canada (appeal side), affirming the
Jjudgment of the Superior Court, District of Montreal,
which condemned the defendants to pay the plaintiff
one thousand dollars damages with costs.

The plaintiff’s action was for damages for the death
of his son, a minor, caused through alleged negligence
of the defendants, in whose service he was employed.
The neglect specially charged against the defendants
was carelessness on the part of the foreman of the
detonating department of their factory in allowing
fulminate of mercury, (which it was his duty to place
in brass shells), to become so dry that it exploded,
whilst the shells were being pressed in a machine
operated by the plaintiff’s son, and caused his death,

R
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whereas if' the fulminate had been kept properly
moistened by the foreman the operation of pressing it
in the shells could have been carried on with perfect
safety. The plaintiff’s theory as to the cause of the
explosion depended entirely upon inferences to be
drawn from testimony as to careless acts of the fore-
man upon former occasions, the survivor being unable
to give any evidence beyond the fact that the first
flash was scen by him at the pressing machine operated
by the plaintiff’s son and the explosion followed
immediately. Further particulars, as to the arrange-
ment of the factory and precautions taken for the
safety of the employees, are given in the head note
and in the judgments reported. |

Macmaster Q.C. and Fleet for the appellants. There
was no absence of care on the part of the employers;
Parrott v. Wells (*“ The Nitro-Glycerine Case”) (1); and
nothing done by them could naturally and reason-
ably be supposed to have caused the injuries; Victorian
Railways Commissioners v. Coultas (2). The presump-
tions are rebuited and there is evidence to support the
theory that the deceased was himself responsible
for the accident. See Montreal Rolling Mills Company
v. Corcoran (3) and cases there cited. The appellants
should not be condemned upon mere theory, they
must be shewn to have committed a fault. Mercier
v. Morin (4); Judet v. Compagnie de Chitillon-Com-
mentry (5) ; * The Nitro-Glycerine Case” (1). Even ifthe
fulminating mixture had dried prematurely owing to
the great heat of the day, that would not be a reason
for holding the appellants liable; The Canadian Pacific
Railway Company v. Chalifouz (6). The employers
took reasonable precautions, made rules and gave

(1) 156 Wall, 524. (4) QR. 1 Q.B. 86.

(2) 13 App. Cas. 222, (5) Dal. 94, 1, 479.
(3) 26 Can. S.C.R. 595. (6) 22 Can. S.C.R. 721,
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instructions which were sufficient to have secured
their employees safety, if conformed to by them. An
employee neglecting such rules and instructions is
barred by his own rashness, volenii non fit injuria.
See Paterson v. Wallace (1); Desroches v. Gauthier (2)
per Dorion C. J. ai page 28; The Canada Southern
Railway Company v. Phelps per Henry J. at page 148
(8); Grand Trunk Railway Company v. Bourassa (1) ;
Tooke v. Bergeron (5).

Trenholme Q,C. and Hutchins for the respondent. The
defendants must be answerable for their foreman’s
carelessness in allowing the dangerous mixture to be-
come dry and explosive even though there may be no
actual proof of the immediate cause of the explosion.
Corner v. Bird (6) ; 20 Laurent No. 475 ; 1 Beven on
Negligence, 141. The use of rough target paper by
the foreman as shewn in evidence may have caused
an explosion in his compartment where the larger
quantily of the explosive mixture was kept and thus
caused the explosion of his supply of fulminate as
well as of all the cartridges in course of manufacture.
The want of care in using rough paper and in his pro-
bable neglect to use the sprinkler were faults in the
defendants’ system of manufacture. Res ipsa loquitur.
An undue number of cartridges were allowed to accu-
mulate and become too dry for pressing with safety.
The defendants owed their young and inexperienced
employees the special duty of proteclion against in-
jury orloss of life ; 1 Beven (2 ed.) 789 ; Grizzle v.
Frost (1) per Cockburn C.J. at page 625 ; O'Brien v.
Sanford (8); 22 R. L. Rep. vo. “ Responsibilité”
nos. 83-84,

(1) 1 Paterson H. L. Cas. 3£9. (5) 27 Can. S.C.R. 567.
(2) 3 Dor. Q. B. 25. (6) M.L.R. 2 Q.B. 262.
(3) 14 Can. S.C.R. 132. (7) 3F. &F. 622.

(4) Q.R. 4 Q.B. 235. (8) 22 0. R. 136.
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See also Robinson v. The Camnadian Pacific Railway
Co. (1); 8t. Lawrence Sugar Refining Co.v. Campbell
(2); Evans et al. v. Monelte (8); Allan et al. v. Pralt ({);
Tremblay v. Davidson (5); Poitras v. The Globe Woollen
Miils Co. (6), and the authorities therein cited ; Calhoun
v. The Windsor Hotel Co. (7).

The judgment of the majority of the court was
delivered by :

GwyNNE J.—This is an action instituted by a
father for damages for the death of his son caused, as
is alleged, by the negligence and default of the appel-
lant company in whose service the son was employed.

The material allegation in the plaintiff’s statement

of claim is that -
On the twenty-first day of June, one thousand eight hundred and
ninety-two, through the carelessness ‘and wilful neglect of the com-
pany defendant, an explosion took place in the detonating room at
their works in Brownburgh aforesaid by which the said James
Cairns, junior (the plaintiff’s son), lost his life.

It appeared in evidence that four persons worked in
the building which was wholly blown up and de-
stroyed by an explosion which took placein it whereby
three of the persons employed therein, namely, Gunn,
Curran and Cairns, were instantly killed, the fourth,
named Bourck, being the sole survivor. The building
so destroyed was used as a “ detonating-room,” that is
to say, as a room in which copper shells were charged
with fulminate of mercury and chlorate of potash.

The building was described as being a perfectly
safe building for'the purpose of the operations which
were carried on in it. It was built, as the evidence
discloses, of the very best materials, but purposely

(1) [1892] A. C. 481. (4) M. L. R. 3 Q. B. 7, 322.
(2) M. L. R. 1 Q. B. 290. (6) Q. R. 5. C. 405.
(3) M. L. R. 2 Q. B. 243, (6) Q. R. 5 8. C. 391.

(7) Q. R. 4 8. C. 471
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slight, for the express purpose of diminishing the risk
of damage to the persons employed, in the event of an
explosion taking place; and in fact that, great as the
explosive power of the mixture used undoubtedly is,
conformity with the rules prescribed by the company
and the instructions given by them to their employees
for the purpose of securing their safety, would be
abundantly sufficient to secure immunity from all risk
of injury.

To supply the evidence of a witness since deceased
whose testimony, after having been taken down in
writing had been lost, the plaintiff admitted as a fact
which that witness had testified unto, that in the
management of their factory *all possible care and
diligence had been used by the defendants.”

The work in the building was conducted as follows:
Copper shells were brought from an outbuilding in
boxes and placed upon a table on one side of the
building where Gunn and Bourck worked; a hard-
wood plate, with two hundred holes in it nearly
pierced through, was then filled by Gunn and Bourck
with copper shells which stuck up about the one-
eighth of an inch; these plates when so filled, were
one by one, taken by Bourck across the room to a

place partitioned off where Curran, who was foreman

in control of all the other persons employed in the
room, worked. Bourck passed the plates filled with
shells through a hole in the partition, facing where
Gunn worked, to Curran to be charged by him with
the explosive mixture and he pushed each plate, as
charged with the fulminate mixture, through a sliding
opening in another partition of his, Curran’s, depart-
ment, at right angles with that through which he
had received the plates from Bourck and facing the
place where Cairns worked a pressing machine, to be
there pressed. These plates Cairns took from the sill
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on which they were so’placed by Curran and pressed
the fulminate in the shells at the press worked by
him, and when so pressed, Bourck took the plates of
shells as pressed back to the table where Gunn and
he worked and thence they were taken to a drying
house outside of and some distance from the detona-
ting building. :

A theory was propounded by a witness on behalf
of the plaintiff as to how the explosion, in his opinion,
might possibly have taken place. He admitted, how-
ever, that as to the actual cause of the explosion he
" knew nothing. That in point of fact he did not know

where the explosion had originated, and that his
opinion was not based npon any facts shown to have
existed when the explosion took place, but wholly
upon the supposition of the existence of certain con-
ditions which he mentioned, and which, assuming
them to have existed, the explosion, in his opinion,
could have originated, and in his opinion probably
-did originate where Curran worked and by reason of
carelessness on his part.

There was evidence utterly denying that some of
the conditions upon which that witness proceeded
as constituting negligence did, assuming them to have
existed, constitute any carelessness whatever or any-
thing at all improper in the performance of the work
entrusted to him; but it is unnecessary to decide on
this, for we have the evidence of Bourck, the sole sur-
vivor of the disaster, who speaks to facts observed by
him which make it quite impossible {o say that the
explosion originated in or at the place where Curran
worked.

The only evidence of any fact pointing to the origin
of the explosion is that given by Bourck, the sole sur-
vivor of the catastrophy. He had just returned to his
seat at the table where he and Grunn worked from the

367

1898

A V4

THE
DouinioN
CARTRIDGE
CoMPANY

v,
CAIRNS.

Gwynne J,



368

1898

N~~~

TeE
DoMinNion
CARTRJDGE
COMPANY

A
CAIRNS,

Gwynne J,

SUPREME COURT OF CANADA. [VOL. XXVIIIL,

table where Cairns worked whither he had gone in the
expectation of receiving an empty plate from Cairns,
but found him p‘ressing the shells with the plate fully
half full before him, that is, with still one hundred
loaded shells upon it. He returned to his seat across
the room, immediately behind Cairns and sat watch-
ing him at work and waiting for him to complete the
pressing of the shells in the plate for which he was
waiting. In a short time he observed a flash of fire
issue from the press machine which was instan-
taneously followed by the explosion which destroyed
the building, killed the three other persons employed
in it and blew Bourck outside of the wreck.

Upon the evidence it must be held that the explosion
originated at the press at which Cairns was at the
time pressing cartridges. There were on the table in
front of him one hundred loaded cartridges and one
hundred more which had been pressed and dropped
into a box on the floor under the table. All these
exploded. There was evidence that the explosion of
the two hundred cartridges was alone sufficient to
blow up and destroy the building, and there were three
several causes for the explosion originating at the
press machine mentioned, which, assuming them to
have existed, would naturally account for the catas-
trophy and be due to carelessness on the part of
Cairns, who had been cautioned as to them and in-
structed how to prevent their occurrence.

Bourck also testified that upon the sill outside of the
window in the partition through which Curran was.
in the habit of passing the plates of shells for Cairuns to
press, there were two plates of shells—four hundred
in all. It may be that, and very probably it was,
negligence in Curran to place these two loaded plates
go near the machine at which Cairns was working
before he was prepared to take them away, but this
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negligence did not form any part of the theory upon
which the plaintiff rested his claim. There is no
doubt that not only these shells but also all the ex-
plosive matter in Curran’s compartment were exploded
together. As, however, the whole went off in one
explosion which originated at the press which was
being worked by Cairns, it is unnecessa