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MEMORANDA

On the thirteenth day of April, 1943, the Honourable Oswald Smith Crocket,
Puisne Judge of the Supreme Court of Canada, retired from the bench,
pursuant to section 9 of the Supreme Court Act, 1927, c. 35.

On the twenty-second day of April, 1943, Ivan Cleveland Rand, one of His
Majesty’s King's Counsel, was appointed a Puisne Judge of the
Supreme Court of Canada, in the room and stead of the Honourable
Oswald Smith Crocket, retired.

ERRATA

in volume 1943
Page 41, at the foot, the following paragraph should be added:

After consideration of the very full and able arguments presented by counsel
for both parties, I am satisfied that the majority in the Court of Appeal have come
to a correct conclusion and have nothing more to add to what is said by them
ion the construction of the contract.

Page 118, at the 12th line of the head-note, “preambule” should be “preamble”.

Page 142, at the 10th line, “(2)” should be “(1)”; at the 23rd line, “(3)” should be
“(2)” and “(4)” should be “(3)”; at the 3lst line, “(5)” should be “(4)”; and
foot-note “(5)” should be taken off.

Page 216, in foot-note (1), “(1959)” should be “(1859)”.

Page 265, at the 8th line of the head-note, “see” should be “sec.”

Page 276, at the 19th line of the head-note, “joint” should be “joined”.
Page 278, “R. L, Palmer” should be “R. M. Palmer”.

. Page 372, at the 14th line, add the following:

Donovan J. held that the Vacant Property Act, Man. 1940, ¢. 57, was inlra vires,
but that the filing of the petition by the province was premature. The Court
of Appeal held that its previous judgment ([1939] 3 W.W.R. 232; [1939] 4 D.LR.
75) precluded the province from claiming the moneys in question under the
Vacant Property Act, and on that ground it dismissed the petition. It held also
that Donovan J. was wrong in allowing the province the privilege of filing another
petition when the 12-year period had expired.

Page 375, at the second last line, “fail” should be “fall”.

Page 397, at the second line, “489” should be “498”; at the 12th line, “(1)” should be
omitted.

Page 480, in marginal note, “1942” should be “1943”.

Page 470, at end of outline and at the last line of the page, “559” should be “599”.
Page 471, at the 17th line; “559” should be “599”.

Page 484, at the 17th line, “1912” should be “1942”.

In [19411 S.C.R., at page 141, at the 24th line, “Langlois J.” should be “Langlais J.”

v






NOTICE

MEMORANDA RESPECTING APPEALS FROM JUDGMENTS OF
THE SUPREME COURT OF CANADA TO THE JUDICIAL
COMMITTEE OF THE PRIVY COUNCIL NOTED SINCE
THE ISSUE OF THE PREVIOUS VOLUME OF THE
SUPREME COURT REPORTS.

Anthony et al. v. The Attorney-General for Alberta et al. [1943] S.C.R.
- 820. Special leave to appeal refused, 11th November, 1943.

Atlantic Smoke Shops Limited v. Conlon and others. [1941] S.C.R. 670.
Appeal dismissed, order varied, 30th July, 1943.

Joy Oil Limited v. McColl-Frontenac Oil Co. Limited. [1943] S.C.R. 127.
Special leave to appeal refused, 26th July, 1943.

Keystone Transports Ltd. v. Dominion Steel & Coal Corporation Litd.
[1942] S.CR. 495. Special leave to appeal refused, 2nd June, 1943.

Philco Products Lid. et al. v. Thermionics Ltd. et al. [1943] S.C.R. 396.
Leave to appeal granted, 29th November, 1943.

Reference as to Validity of Section 16 of The Special War Revenue Act,
as amended. [1942] S.C.R. 429. Special leave to appeal refused,
26th July, 1943.

Reference as to Validity of The Debt Adjustment Act, Alberta. [1942]
S.CR. 31. Appeal dismissed, 2nd February, 1943,

Reference by The Board of Transport Commissioners for Canada, in the
Matter of The Transport Act, 1938. (2 Geo. VI, c. 53). [1943]
S8.CR. 333. Leave to appeal granted, 11th November, 1943.

Vigneuz et al. v. Canadian Performing Right Society, Ltd. [1943] S.C.R.
348. Leave to appeal granted, 11th November, 1943.
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CASES

DETERMINED BY THE

SUPREME COURT OF CANADA ON APPEAL

FROM

DOMINION AND PROVINCIAL COURTS

IN THE MATTER OF A REFERENCE AS TO THE !%2

[

VALIDITY OF THE REGULATIONS IN RELA- *Dec.14,15.
TION TO CHEMICALS ENACTED BY THE GOV- 1943
ERNOR GENERAL OF CANADA ON THE 10t .

*Jan. 5.

DAY OF JULY, 1941, P.C. 4996, AND OF AN ——
ORDER OF THE CONTROLLER OF CHEMICALS,
DATED THE 16re DAY OF JANUARY, 1942,
MADE PURSUANT THERETO.

Constitutional law—Power of the Governor General in Council, under
the War Measures Act, 191}, to delegate his powers to subordinate
agencies—Order in Council same as Act of Parliament—Final
responsibility for acts of Governor General in Council resting upon
Parliament—Enactment contained in Order in Council not open to
review by courts of law—Regulations as to chemicals and Order by
Controller of Chemicals declared intra vires—Applicability of the
maxim: Delegatus non potest delegare.

Held: Regulations respecting chemicals established by an Order in Council,
which is expressed to be made pursuant to the powers conferred by
the Department of Munitions and Supply Act and by the War
Measures Act, are not ultra vires of the Governor General in Council
either in whole or in part, except paragraph four which is ulira vires.

Paragraph four of the Order in Council provides that the compensation,
to which a person may be entitled whenever the Controller of
Chemicals takes possession of any chemicals, or equipment, or real or
personal property, shall be as prescribed and determined by the Con-
troller, with the approval of the Minister of Munitions and Supply.
Such paragraph is in conflict with section 7 of the War Measures Act,
which enacts that, whenever any property has been expropriated by
the Crown, the claim for compensation must be referred by the
Minister of Justice to the Exchequer Court of Canada or to other
mentioned courts.

Held, also: An Order of the Controller of Chemicals, appointed by these
Regulations, relating to the control of the production and consump-
tion of, as well as the dealing in, glycerine, is not ulira vires of the
Controller either in whole or in part.

No opinion was expressed by the Court, such questions not having been
referred to it, as to the meaning or the application of any of the
Regulations or of the Order of the Controller.

*PeEsENT:—Duff CJ. and Rinfret, Davis, Kerwin, Hudson and
Taschereau JJ.
70384—1
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The authority vested in the Governor General in Council by the War
Measures Act, (its constitutional validity having been finally deter-

mined in Re Gray, 57 S.C.R. 150 and Fort Frances case, [1923] A.C.
695), is legislative in its character; and an order in council passed in
conformity with the conditions prescribed by, and the provisions of,
that Act, i.e. a legislative enactment such as should be deemed neces-
sary and advisable by reason of war, bave the effect of an Act of
Parliament: In re Gray, supra.

Held, further, that the Governor General in Council has the power, under
section 3 of the War Measures Act, to delegate his powers, whether
legislative or administrative, to subordinate agencies (Boards, Con-
trollers and other officers) to make orders, rules and by-laws generally
of the nature of those the Controller of Chemicals is empowered to
make by the Regulations above mentioned.

But, under the War Measures Act, the final responsibility for the acts of
the Executive Government rests upon Parliament.

Per Rinfret and Taschereau JJ.:—Parliament has not abdicated its general
legislative powers nor abandoned its control. The subordinate instru-
mentality, which it has created for exercising the powers, remains
responsible directly to Parliament and depends upon the will of Par-
liament for the continuance of its official existence.

Per Davis J—Parliament has not effaced itself, and has full power to
amend or repeal the War Measures Act or to make ineffective any
of the orders in council passed in pursuance of its provisions.

Per Kerwin J—If at any time Parliament considers that too great a
power has been conferred upon the Governor General in Council, the
remedy lies in its own hand.

Per Rinfret and Taschereau JJ—The advisability of the delegation of his
powers to other agencies is in the discretion of the Governor General
in Council; and once the discretion is exercised, the resulting enact-
ment is a law by which every court is bound in the same manner and
to the same extent as if Parliament had enacted it.

Comments as to the applicability of the maxim Delegatus non potest
delegare.

REFERENCE by His Excellency the Governor General
in Council to the Supreme Court of Canada in the exercise
of the powers conferred by section 55 of the Supreme Court
Act (R.S.C. 1927, ¢. 35) of the following questions: 1. Are
the regulations in relation to chemicals dated the 10th day
of July, 1941, P.C. 4996 aforesaid, ultra vires of the Gover-
nor in Council either in whole or in part and, if so, in what
particular or particulars and to what extent? 2. Is the
order dated the 16th day of January, 1942, respecting
glycerine (referred to as Order No. C.C. 2-B) ultra vires of
the Controller of Chemicals either in whole or in part and,
if so, in what particular or particulars and to what extent?
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The Order in Council referring these questions to the
Court is as follows:—

“Whereas section three of the War Measures Act, chapter
206 of the Revised Statutes of Canada, 1927, provides as
follows:

3. The Governor in Council may do and authorize such acts and
things, and make from time to time such orders and regulations, as he
may by reason of the existence of real or apprehended war, invasion or
insurrection deem necessary or advisable for the security, defence, peace,
order and welfare of Canada; and for greater certainty, but not so as to
restrict the generality of the foregoing terms, it is hereby declared that
the powers of the Governor in Council shall extend to all matters coming
within the classes of subjects hereinafter enumerated, that is to say:—

(a) Censorship and the control and suppression of publications,
writings, maps, plans, photographs, communications and means of
communication;

(b) Arrest, detention, exclusion and deportation;

(¢) Control of the harbours, ports and territorial waters of Canada
and the movements of vessels;

(d) Transportation by land, air, or water and the control of the
transport of persons and things;

(e) Trading, exportation, importation, production and manufacture;

(f) Appropriation, control, forfeiture and disposition of property and
of the use thereof.

2. All orders and regulations made under this section shall have the
force of law, and shall be enforced in such manner and by such courts,
officers and authorities as the Governor in Council may prescribe, and
may be varied, extended or revoked by any subsequent order or regula-
tion; but if any order or regulation is varied, extended or revoked, neither
the previous operation thereof nor anything duly done thereunder, shall
be affected thereby, nor shall any right, privilege, obligation or liability
acquired, accrued, accruing or incurred thereunder be affected by such
variation, extension or revocation.

“And whereas by reason of the state of war now existing,
the Governor General in Council has deemed it necessary
or advisable for the security, defence, peace, order and
welfare of Canada to authorize acts and things to be done
and, from time to time, to make orders and regulations
pursuant to the War Measures Act aforesaid and in par-
ticular to control, restrict and regulate by means of Con-
trollers the production, sale, distribution, consumption and
use of essential supplies and thereby powers have been
conferred upon the said Controllers in the exercise of which
numerous orders and regulations have been made by the
aforesaid Controllers affecting the community at large and
a question of general application has arisen as to the
authority of the Governor General in Council to establish

this method and system of control;
70384—13
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1043 “And whereas the Minister of Justice reports that a
Rermzence  charge of an offence against an order duly made by a Con-
{;}fu'ﬁi"ig‘ﬁf troller was recently di,?missed by a County Court Judge of
Re g&l;iions the county of York in the provinee of Ontario on the
in relation to ground that the order of the Governor General in Council
gﬁgﬁﬁl; conferring power upon the Controller was invalid inasmuch

Orderin  as it constituted a delegation of the authority of the Gover-
Comalland 1+ General in Council under the War Measures Act, and

Co :?tfrg}fleer of that magistrates who have heard other complaints have as
Chemicals & result of this decision either dismissed the complaints or
pﬁs&fa}t withheld their decisions for the time being;

e “That the aforesaid method or system of control of essen-

tial supplies is in principle identical to that adopted in
other fields in connection with the eonduet of ‘_ohe war.

“And whereas orders and regulations have been made,—

(a) to empower ministers of the Crown and other
authorized persons, under the Defence of Canada
Regulations, to act in relation to matters affecting
the security and defence of Canada;

(b) to empower the Wartime Prices and Trade Board and
Administrators appointed by the said Board, with
the approval of the Governor General in Council, to
make orders and regulations to provide against
undue enhancement in the prices of goods and
services and in rentals for real property;

(¢) to provide, under the direction of the National War
Labour Board, for the stabilization of wage rates
and for the payment of cost of living bonuses;

(d) to empower the Foreign Exchange Control Board to
make regulations for the control of the importation
and exportation of money, securities and foreign
exchange;

“And whereas the Minister of Justice further reports that
in these circumstances it is urgently required in the public
interest that the opinion of the Supreme Court of Canada
upon the question of the extent of the powers of the Gov-
ernor General in Council under the War Measures Act be
obtained with the least possible delay, which in the opinion
of the Minister is an important question of law touching
the interpretation of Dominion legislation; and
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“That typeal of the method and system of control adopted 1943
are the regulations in relation to chemicals enacted by the Rurrrencs
Governor General in Council on the 10th day of July, 1941, v‘iifﬁt;hﬁf
P.C. 4996, providing for a Controller of Chemicals exercis- _ the
ing wide powers and an order made by the Controller of m‘:%};}g’;ﬂ‘g’;i
Chemicals pursuant thereto dated January 16, 1942, respect- S,?;;:‘g;ag;
ing glycerine (referred to as Order No. C. C 2-B). Order in

Council and

“Therefore, His Excellency the Governor General in ofanOrder
Council, on the recommendation of the Minister of Justice Controller of
and under and by virtue of the authority conferred by ©hemicals
section fifty-five of the Supreme Court Act, is pleased to I%‘ﬁg:‘;gt
refer and doth hereby refer the following questions to the
Supreme Court of Canada for hearing and consideration,

namely:

1. Are the regulations in relation to chemicals dated the
10th of July, 1941, P.C. 4996 aforesaid, ultra vires of the
Governor in Council either in whole or in part and, if so,
in what particular or particulars and to what extent?

2. Is the order dated the 16th day of January, 1942,
respecting glycerine (referred to as Order No. C.C. 2-B)
ultra vires of the Controller of Chemicals either in whole
or in part and, if so, in what particular or particulars and
to what extent?

(Sgd.) A. D. P. HEENEY,
Clerk of the Privy Council.”

The respective Attorneys-General of the provinces of
Alberta, British Columbia, Manitoba, New Brunswick,
Nova Scotia, Ontario, Prince Edward Island, Quebec, and
Saskatchewan were, pursuant to order of the Court, notified
of the hearing of the Reference.

Aimé Geoffrion K.C. and David Mundell for the
Attorney-General of Canada.

D. L. McCarthy K.C. and John J. Robinette. counsel
appointed by the Supreme Court of Canada pursuant to
the provisions of sub-section 5 of section 55 of the Supreme
Court Act.

Rosario Genest K.C. for the Attorney-General of Quebec.
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1043 Tae Cuier Justice: His Excellency the Governor
Rermmence  Oeneral in Council by an order in council of November
Voiothe 30th, 1942, has been pleased to refer to this Court for

the hearing and consideration two questions, namely:—

Regulations
in relation to 1. Are the regulations in relation to chemicals dated the 10th day of

.Chemicals July, 1941, P.C. 4996 aforesaid, ultra vires of the Governor in Couneil

elgf&;gg, it];.y either in whole or in part and, if so, in what particular or particulars and

Council and to what extent?

of a;x grder 2. Is the order dated the 16th day of January, 1942, respecting

Ooxi)frgnzr of Elycerine (referred to as Order No. C.C. 2-B) ultra vires of the Controller
Chemicals of Chemicals either in whole or in part and, if so, in what particular or

made  particulars and to what extent?
pursuant

th_ef“' The Regulations in relation to chemicals (the subject
Dufi CJ. of the first interrogatory) were enacted by an order in
T council of July 10th, 1941. In this order it is stated that
the Minister of Munitions and Supply has, amongst other
duties, those of organizing the resources of Canada
contributory to the produection of munitions of war and
supplies and of mobilizing the economic and industrial
facilities in respect thereof for the effective prosecution of
the present war. It is also recited that it is deemed
necessary to control, restrict and regulate the production,
sale, distribution, consumption and use of chemicals
necessary or useful in connection with the production and
supply of munitions of war and for the needs of the
Government or of the community in war; and the order
in council is expressed to be made pursuant to the powers
conferred by the Department of Munitions and Supply Act
.and by the War Measures Act.
By the Regulations a Controller of Chemicals is
appointed and his duties and powers are enumerated.
The Order of the Controller of Chemicals, dated the
16th day of January, 1942 (the subject of the second
interrogatory) relates to the control of the production and
consumption of, as well as the dealing in, glycerine.
Although the Regulations of the 10th of July, 1941,
were enacted pursuant to the powers conferred by the
Department of Munitions and Supply Act, as well as
by the War Measures Act, it will be unnecessary to
discuss the first mentioned statute. The question of
substance concerns the scope and effect of the War
Measures Act. By section 3 of that Act it is enacted as
follows:—
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3. The Governor in Council may do and authorize such acts and 1943

things, and make from time to time such orders and regulations, as he R b
- . . EFERENCE
may by reason of the existence of real or apprehended war, invasion or Asto the

insurrection deem necessary or advisable for the security, defence, peace, Validity of
order and welfare of Canada; and for greater certainty, but not so as to the

restriet the generality of the foregoing terms, it is hereby declared that the Regulations

. . lation ¢
powers of the Governor in Council shall extend to all matters coming l%lfem;c:jso
within the classes of subjects hereinafter enumerated, that is to say:— enacted by

. . e Ordi
(@) Censorship and the control and suppression of publications, cgﬁnﬁﬁﬁ‘nd

writings, maps, plans, photographs, communications and means of an Order

of communieation; of the
. . . Controller of

(b) Arrest, detention, exclusion and deportation; Chemicals
(¢) Control of the harbours, ports and territorial waters of Canada, _made

pursuant

and the movement of vessels; thereto.
(d) Transportation by land, air, or water and the control of the —_—

Duff CJ.

transport of persons and things;
(e) Trading, exportation, importation, production and manufacture;

(f) Appropriation, control, forfeiture and disposition of property and
of the use thereof.

2. All orders and regulations made under this section shall have the
force of law, and shall be enforced in such manner and by such courts,
officers and authorities as the Governor in Council may prescribe, and may
be varied, extended or revoked by any subsequent order or regulation;
but if any order or regulation is varied, extended or revoked, neither the
previous operation thereof nor anything duly done thereunder, shall be
affected thereby, nor shall any right, privilege, obligation or liability
acquired, accrued, accruing or incurred thereunder be affected by such
variation, extension or revocation.

This is a convenient place to notice that the War
Measures Act contains specific provisions relating to
particular subjects in sections 4, 5, 6, 7, 8, 9, and in the
second limb of paragraph 2 of section 3. It may be said
at once that in 8o far as they have not been affected by
subsequent legislation, the enactments of these sections
would appear to have primacy over the orders and regula-
tions of the Governor General in Counecil under section 3,
and it would seem that in case of any inconsistency
between these provisions and any order or regulation made
under section 3, it is the statute which prevails. The
same rule governs the relation between the Deparimént
of Munitions and Supply Act and orders and regulations
made under the authority of that statute. It would
appear that section 4 of the Regulations is not consistent
with section 7 of the War Measures Act. Subject to this
observation, it is apparent, from inspection, that the subject
matters dealt with in the Regulations are matters to which
the powers of the Governor General in Council extend
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198 under section 3. They are indeed obviously within the
lkmnmwcm scope of the subject matters enumerated in sub-paragraphs
Va.slit’ioigrll ot (e) and ().

Reglfﬁiiions The order of His Excellency in Council directing the
in relation to Reference proceeds inter alia upon these recitals:—

Chemicals . .
enacte}i by And whereas the Minister of Justice reports that a charge of an offence

Orderin  against an order duly made by a Controller was recently dismissed by a
C(%uncg a(.lnd County Court Judge of the county of York in the provinee of Ontario on
° g‘? thé €T the ground that the order of the Governor General in Couneil conferring
Controller of power upon the Controller was invalid inasmuch as it constituted a
Chemicals delegation of the authority of the Governor General in Council under the

pﬂ:&‘;t War Measures Act, and that magistrates who have heard other complaints

thereto, have as a result of this decision either dismissed the complaints or with-

held their decisions for the time being;

Dufi C.J. .
—_— That the aforesaid method or system of control of essential supplies

is in principle identical to that adopted in other fields in connection with
the conduct of the war.

And whereas orders and regulations have been made—

(a) to empower ministers of the Crown and other authorized persons,
under the Defence of Canada Regulations, to act in relation to
matters affecting the security and defence of Canada;

(b) to empower the Wartime Prices and Trade Board and Adminis-
trators appointed by the said Board, with the approval of the
Governor General in Council, to make orders and regulations to
provide against undue enhancement in the prices of goods and

- services and in rentals for real property;

(¢) to provide, under the direction of the National War Labour Board,
for the stabilization of wage rates and for the payment of cost
of living bonuses;

(d) to empower the Foreign Exchange Control Board to make regu-
lations for the control of the importation and exportation of
money, securities and foreign exchange;

And whereas the Minister of Justice further reports that in these
circumstances it is urgently required in the public interest that the opinion
of the Supreme Court of Canada upon the question of the extent of the
powers of the Governor General in Council under the War Measures Act
be obtained with the least possible delay, which in the opinion of the
Minister is an important question of law touching the interpretation of
Dominion legislation; and

That typical of the method and system of control adopted are the
regulations in relation to chemicals enacted by the Governor General in
Council on the 10th day of July, 1941, P.C. 4996, providing for a Con-
troller of Chemicals exercising wide powers and an order made by the
Controller of Chemicals pursuant thereto dated January 16, 1942, respecting
glycerine (referred to as Order No. C.C. 2-B).

From these recitals it appears that the primary purpose
of the Reference is the determination of the question that
has been raised as to the power of the Governor General in
Council under section 3 of the War Measures Act to delegate
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authority to subordinate agencies (Boards, Controllers and

1943
A aad

other officers) to make orders, rules and by-laws generally Rererexce

Asto the

of the nature of those the Controller of Chemicals is em- Validity of
powered to make by the Regulations of the 10th of July, Regulf;txons

1941.

in relationto
Chemicals

No doubt has been suggested that the various subject enactedby

Order in

matters which have been dealt with by regulation and Council and
order, whether by the Governor General in Council direct of a Or Order
or by subordinate agencies under a delegated authority, are Controller of

within the ambit of the powers with which His Excellency
is invested by force of section 3. The cardinal matter for
consideration is that which concerns the validity of dele-
gation to subordinate agencies of the character explained.

The Attorneys-General of the provinces were informed of
the Reference, but, in view, no doubt, of the fact that the
constitutional validity of the War Measures Act was finally
determined by the Privy Council in the Fort Frances case
(Fort Frances Pulp & Power Co. v. Manitoba Free Press
Co. (1)), no argument was presented on the part of any of
the provinces.

The Court invited Mr. D. L. McCarthy K.C. and Mxr. J. J.
Robinette to file a factum and address to us an argument
in opposition to the argument on behalf of the Dominion
in support of the validity of the instruments in question,
and, accordingly, we had the advantage of a very able
argument from them in this sense.

The War Measures Act came before this Court for con-
sideration in 1918 in re Gray (2), and a point of capital
importance touching its effect was settled by the decision in
that case. It was decided there that the authority vested
in the Governor General in Council is legislative in its
character and an order in council which had the effect of
radically amending the Military Service Act, 1917, was held
to be valid. The decision involved the principle, which
must be taken in this Court to be settled, that an order in
council in conformity with the conditions preseribed by,
and the provisions of, the War Measures Act may have the
effect of an Act of Parliament.

In the same case it was also decided, and the point was
subsequently settled by the decision of the Judicial Com-

(1) 119231 A.C. 695. (2) (1918) 57 Can. S.C.R. 150.

Chemicals
made
pursuant

ereto.

Duff CJ.
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mittee in Fort Frances Pulp & Power Co. v. Manitoba 1943
Free Press Co. supra (1) that the War Measures Act was Rererencs

validly enacted. x‘%?i%"if%f

1 : : the
There is, however, an observation which ought to be Regulations

made touching the sweeping language of section 3, in inrelationto
which are set forth the subject matters to which the fngﬁféﬁl;
authority of the Governor General in Council extends COYd‘?Tiﬂ
. R . N . ouncil and

and in which the scope of his powers in relation to those ofanOrder
subject matters is indicated. The judgment of the Privy o 2tée
Council in the last mentioned case laid down the prin- Chemicals
ciple that, in an emergency such as war, the authority pli’?;fait
of the Dominion in respect of legislation relating to the thereto.
peace, order and good government of Canada may, in DuffCJ.
view of the necessities arising from the emergency, dis- —
place or overbear the authority of the provinces in rela-
tion to a vast field in which the provinces would other-
wise have exclusive jurisdiction. It must not, however,
be taken for granted that every matter within the juris-
diction of the Parliament of Canada, even in ordinary
times, could be validly committed by Parliament to the
Executive for legislative action in the case of an emergency.

It is not necessary for the purposes of the present Refer-
ence to consider whether it is within the power of Par-
liament, even in an emergency, to give authority to the
Governor General in Council to exercise legislative
powers in relation to such matters as, for example,
those within the scope of sections 53 and 54 of the British
North America Act. It is in the highest degree unlikely
that any such question will ever arise touching such matters.
But it ought to be observed that, apart from the conditions
expressed in the War Measures Act, the validity of any
Order, or Regulation, made under the authority of section
3, is affected by a two-fold condition: that it could be
enacted as a statute, by Parliament, in execution of its
emergency powers, or otherwise; and, furthermore, that
Parliament is not precluded by the British North America
Act, or by any later lawful enactment concerning its
legislative powers, from committing the subject matter of
it to the Executive Government for legislative action.
The application of this two-fold condition does not require
consideration on this Reference.

(1) 119281 AC. 695.
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I turn now to the conditions prescribed by the War
Measures Act itself. As already observed, any Order or
Regulation made under the War Measures Act is sub-
ject to the specific provisions mentioned above of that
statute. Subject to that, the War Measures Act by its
terms requires only that the act or thing done, or the
order or regulation made, shall be such that the Gover-
nor General in Council by reason of (in the present case)
“real * * * war” deems it to be necessary or advisable for
the security, defence, peace, order and welfare of Canada.

I do not think that in their natural meaning the scope
of these words is so narrow as to preclude the Governor
General in Council from acting through subordinate
agencies having a delegated authority to make orders and
rules.

The duty of the Governor General in Council to safe-
guard the supreme interests of the state, as contemplated
by section 3, may, it seems plain, necessitate for its ade-
quate performance the appointment of subordinate offi-
cers endowed with such delegated authority. I find it
impossible to suppose that the authors of that enact-
ment did not envisage the likelihood of the Executive
finding itself obliged, in discharging its responsibility in
relation to the matters enumerated in sub-paragraphs
(@) to (f), to make use of such agencies. As is well-
known, during the last war, in the United Kingdom under
the statutes known generally as The Defence of the
Realm Acts, in which the grant of authority to the Execu-
tive was expressed in words less comprehensive than
those implied in the War Measures Act, extensive powers
were delegated to Boards and Controllers under Regula-
tions enacted by orders in council, and the acts of these
subordinate agencies were again and again before the courts
without question being raised as to the legality of these
delegations. The necessity of this procedure is recognized
in the Defence of the Realm Act of 1939.

Mr. McCarthy, in his admirable argument, contended
that, if such had been the intention of the framers of the
statute, explicit provision would have been made for such
devolution, as was done in the Defence of the Realm Act
of 1939 in the United Kingdom. There would be much
force in the suggestion that if the War Measures Act were
now being re-enacted the legislation might well be cast in

11

1943
b s
REFERENCE
Asto the
Validity of
the
Regulations
in relation to
Chemicals
enacted by
Order in
Council and
of an Order
of the
Controller of
Chemicals
made
pursuant
thereto.

Duff C.J.
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1943 some such form; but the function of a court of law is to
Revmnswce give effect to the language which the legislature itself has
{gsh%"lg,‘gf selectoed for expressing its 1nte1_1t10n I repeat, there is
Re glffha,iions pot-hmg ir} the words of section 3 that, when read acecord-
in relation to Ing to their natural meaning, precludes the appointment of
e?lggﬁgﬁl; subordinate officials, or the delegation to them of such
o glrndc?ﬁr;d powers as those in question. Ez facie such measures are
of an Order Plainly within the comprehensive language employed, and
Co I?é gllllsz I know of no rule or principle of construction requiring
Chemicals or justifying a qualification that would exclude them.

made
pursuant As in respect of any other measure which the Executive

thereto.  (3oyernment may be called upon to consider, the duty rests

Duff iffCJ. upon it to decide whether, in the conditions confronting it,
it deems it necessary or advisable for the safety of the state
to appoint such subordinate agencies and to determine
what their powers shall be.

There is always, of course, some risk of abuse when
wide powers are committed in general terms to any body
of men. Under the War Measures Act the final responsi-
bility for the acts of the Executive rests upon Parliament.
Parliament abandons none of its powers, none of its control
over the Executive, legal or constitutional.

The enactment is, of course, of the highest political
nature. It is the attribution to the Executive Govern-

- ment of powers legislative in their character, described in

terms implying nothing less than a plenary discretion,
for securing the safety of the country in time of war.
Subject only to the fundamental conditions explained
above, (and the specific provisions enumerated), when
Regulations have been passed by the Governor General
in Council in professed fulfilment of his statutory duty,
I cannot agree that it is competent to any court to
canvass the considerations which have, or may have, led
him to deem such Regulations necessary or advisable for
the transcendent objects set forth. The authority and
the duty of passing on that question are committed to
those who are responsible for the security of the country
—the Executive Government itself, under, I repeat, its
responsibility to Parliament. - The words are too plain
for dispute: the measures authorized are such as the
Governor General in Council (not the courts) deems
necessary or advisable.
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True, it is perhaps theoretically conceivable that the 1943
Court might be required to conclude from the plain terms Rermmexce
of the order in council itself that the Governor General V‘zifﬁt’;?gf
in Council had not deemed the measure to be necessary the
or advisable, or necessary or advisable by reason of the mii}fﬁ'gg‘%ﬁ
existence of war. In such a case I agree with Clauson L.J. Snlfgggagi
(as he then was) that the order in council would be invalid Orderin
as showing on its face that the essential conditions of Council and
jurisdiction were not present (Rex v. Comptroller General Con‘%f(fﬁgr of
of Patents (1)); but such theoretical speculations cannot Chemicals
affect the question we have to decide. p;’;gf;nt

It is perhaps advisable to observe also that subordinate thereto-
agencies appointed by the Governor General in Council DuffCJ.
are not, by the War Measures Act, outside the settled rule
that all statutory powers must be employed in good faith
for the purposes for which they are given, although here
again, as regards the present Reference, that rule has only

a theoretical interest.

One observation of a general character remains. It is
possible that in what has been said above it has not been
sufficiently emphasized that every order in council, every
regulation, every rile, every order, whether emanating
immediately from His Excellency the Governor General in
Council or from some subordinate agency, derives its legal
force solely from the War Measures Act, or some other
Act of Parliament. All such instruments

derive their vadidity from the statute which creates the power, and not
from the executive body by which they are made (The Zamora (2));

and the War Measures Act does not, of course, attempt
to transform the Executive Government into a legislature,
in the sense in which the Parliament of Canada and the
legislatures of the provinces are legislatures.

The answer to interrogatory number one is: The
Regulations are not wlira vires of the Governor General
in Council either in whole or in part, except paragraph
four which is ultra vires. No question is before us con-
cerning the meaning, or the application, of any of the
Regulations.

The answer to interrogatory number two is: The Order
is not wultra vires of the Controller of Chemicals either in

(1) [1941] 2 K.B. 306, at 316. (2) [1916] 2 AC. 77, at 90.
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whole or in part. Here again no question is before us
concerning the meaning, or the application, of the Order
or any part thereof.

The judgment of Rinfret and Taschereau JJ. was
delivered by '

RinFrET J.—The War Measures Act (now c. 206 of the
Revised Statutes of Canada, 1927) was adopted by Parlia-
ment in 1914 to confer certain powers upon the Governor
in Council in the event of war, invasion or insurrection.

By reason of the state of war now existing, the Governor
General in Council has deemed it necessary or advisable
for the security, defence, peace, order and welfare of
Canada to authorize acts and things to be done, and from
time to time to make orders and regulations pursuant to
the Act aforesaid and, in particular, to control, restrict
and regulate by means of controllers the production, sale,
distribution, consumption and use of essential supplies;
powers have been conferred upon these controllers in the
exercise of these numerous orders, and regulations have
been made by the controllers affecting the community at
large.

A question of general application has arisen as to the
authority of the Governor in Council to establish this
method and system of control.

It has been found in the public interest that, by virtue
of the authority conferred by section 55 of the Supreme
Court Act, the opinion of the Supreme Court of Canada
upon the question of the extent of the powers of the
Governor General in Council under the War Measures Act
be obtained; and, for that purpose, as typical of the
method and system of control adopted, the Governor Gen-
eral in Council has chosen the regulations in relation to
chemicals enacted on the 10th day of July, 1941 (P.C.
4996), providing for a controller of chemicals exercising
wide powers, and an order made by the controller of
chemicals pursuant thereto, dated January 16th, 1942,
respecting glycerine (referred to as Order No. C.C. 2-B).

Two questions were referred to the Court for hearing
and consideration, namely:

1. Are the regulations in relation to chemicals dated the 10th day
of July, 1941, P.C. 4996 aforesaid, ultra vires of the Governor in Council
either in whole or in part and, if so, in what particular or particulars
and to what extent?
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2. Is the order dated the 16th day of January, 1942, respecting 1943
glycerine (referred to as Order No. C.C. 2-B) ultra vires of the Con- e

troller of Chemicals either in whole or in part and, if so, in what RX:??&?
particular or particulars and to what extent? Validity of

In the recitals of the Order in Council P.C. 4996, it is _Reglt;}ll;tions
stated that the Minister of Munitions and Supply has, Hoztionto
amongst other duties, those of organizing the resources of e‘(l)ﬂrfit:rddzgy
Canada contributory to the production of munitions of Council and
war and supplies and of mobilizing the economic and indus- ° 23 Oréer
trial facilities in respect thereof for the effective prosecu- C@ﬂ;ﬁ}ﬁ;’f
tion of the present war. made

It is further recited that it is deemed necessary to Dpruant
control, restrict and regulate the production, sale, distri- Rintrot J.
bution, consumption and use of chemicals necessary or —
useful in connection with the supply of munitions of war -
and for the needs of the community in war.

The order in council is expressed to be made pursuant to
the powers conferred by the Department of Munitions
and Supply Act and by the War Measures Act.

A Controller of Chemicals is appointed, and certain
powers are conferred upon him which it is not necessary
to enumerate for the present purposes.

Under other orders in council, either anterior or posterior
to that of the 10th of July, 1941 (P.C. 4996), a Wartime
Industries Control Board was established, and it was pro-
vided that the power of every controller to fix prices shall
be exercised only with the concurrence of the Wartime
Prices and Trade Board, and further that no controller’s
order of general effect throughout Canada, or part of
Canada, except an order fixing prices, shall be effective,
unless approved by the Chairman of the Wartime Indus-
tries Control Board in writing.

The order of the Controller of Chemicals respecting
glycerine provides for a very wide control of crude, refined
or dynamite glycerine, as to its sale, dealing in, consump-
tion, import or export; the general scheme being that
none of these things may be done, except under either a
permit issued by the controller or a licence issued by the
Minister of Trade and Commerce or by the Minister of
National Revenue respectively. .

In my view, it is not necessary to consider the provisions
of the Department of Munitions and Supply Act. The

reference would appear to have been made because the
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1943 regulations enacted by the order in council were adopted,
Rermsznce 88 set out in the recital; to assist the Minister of Munitions

Vﬁfig(i)t;hgf and Supply in carrying out the duties imposed upon him

Regl&ﬁetionc by that Act, and it is sufficient, for the purpose of answer-
in relation to ing the questions submitted, to limit our -considerations

gﬂgﬁégﬁg to the War Measures Act. In turn, no question of con-
c?éﬁi{f;ln stitutionality under the B.N.A. Act is raised with regard
of an Order t0 the War Measures Act. The Act is within the legis-
Coﬁ%ﬁgﬁgr of lative field of the Dominion Parliament (Fort Frances Pulp
Ch;{:é%als and Power Co. v. Manitoba Free Press (1); and it is well
pursuant established that it is within the power of Parliament, when
thereto. Jegiglating within its legislative field, to confer subordinate
Rinfret J. administrative and legislative powers (Hodge v. The Queen
" (2); Re Gray (8); Shannon v. Lower Mainland Dairy
Products Board and Attorney-General for British Colum-

bia (4)).

The question of the powers of the Governor in Council
under the War Measures Act is, therefore, solely one of
interpretation of the provisions of that Act, and it is to be
determined by reference to those provisions by which the
powers were conferred.

The Act has already received authoritative interpreta-
tion, both in this Court and in the Judicial Committee of
the Privy Council. In the Gray case (3), Fitzpatrick C.J.,,
at page 158, said:

It seems to me obvious that parliament intended, as the language
used implies, to clothe the executive with the widest powers-in time of
danger. Taken literally, the language of the section (i.e. section 3 of the
Act) contains unlimited powers.

The present Chief Justice of this Court, at p. 166, ex-
pressed the following view of the Act: ~

The words are comprehensive enough to confer authority for the
duration of the war to “make orders and regulations” concerning any
subject falling within the jurisdiction of parliament—subject only to the
conditions that the Governor in Council shall deem such orders and regu-
lations to be by reason of the existence of real or apprehended war, etc.,
advisable.

And, at page 167:

The judgments of the Law Lords in Rex. v. Halliday (5), afford a
conclusive refutation of the contention that a general authority to make
“orders and regulations” for securing the public defence and safety and for
like purposes is, as regards existing law resting on statute, limited to the

(1) 119231 A.C. 695. (3) (1918) 57 Can. S.C.R. 150.
(2) (1883) 9 App. Cas. 117. (4) [1938] A.C. 708.
(5) 119171 A.C. 200.
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functions of supplementing some legislative enactment or carrying it into 1943
effect and is not adequate for the purpose of super-session. The authority R et
conferred by the words quoted is a law-making authority. Aﬂgmﬁm

And it is as well immediately to set out here the following Validﬁzy of

. . . R ] t'
further quotations from the judgment of my Lord the Chief e none

Justice in the Gray case (1): Chemicals

It is the function of a court of law to give effect to the enactments engr‘ﬁtgf ,-gy

of the legislature according to the force of the language which the legis- Council and
lature has finally chosen for the purpose of expressing its intention. ofan grder
Speculation as to what may have been passing’in the minds of the members c o&rgllir of

of the legislature is out of place, for the simple reason that it is only Chemicals

the corporate intention so expressed with which the court is concerned made
(p. 169). pursuant
* * * thereto.
Riniret J.

The authority devolving upon the Governor in Council is, as already
observed, strictly conditioned in two respects: First—It is exercisable
during war only.

(Nota bene. In connection with this first condition,
reference may be had to the subsequent judgment of the
Privy Council in the Fort Frances case (2), whereby it was
decided that a Dominion Act passed after the cessation of
hostilities for continuing the control of newsprint paper
until the proclamation of peace, with power to conclude
matters then pending, was intra vires, in view of certain
circumstances there mentioned.)

Secondly—The measures passed under it must be such as the
Governor in Council deems advisable by reason of war (p: 170).

* * *

In the case of the War Measures Act there was not only no abandon-
ment of legal authority

(by Parliament),

but no indication of any intention to abandon control and no actual
abandonment of control in fact, and the council on whom was to rest the
responsibility for exercising the powers given was the Ministry responsible
directly to Parliament and dependent upon the will of Parliament for
the continuance of its official existence (p. 171).

There follows from the principles so enunciated these
consequences:

The powers conferred upon the Governor in Council by
the War Measures Act constitute a law-making authority,
an authority to pass legislative enactments such as should
be deemed necessary and advisable by reason of war; and,
when acting within those limits, the Governor in Council is
vested with plenary powers of legislation as large and of the

(1) (1918) 57 Can. 8.C.R. 150, (2) [19231 AC. 695.
70384—2
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198 same nature as those of Parliament itself (Lord Selborne in
Rererence T he Queen v. Burah (1)). Within the ambit of the Act by
Vetethe. which his authority is measured, the Governor in Council

the  ig given the same authority as is vested in Parliament itself.
Regulations : . .
in relation to He has been given a law-making power.

ﬂ;ﬁﬁg"%}; The conditions for the exercise of that power are: The
cOrderin  existence of a state of war, or of apprehended war, and that

of a?t(lﬁl)rder the orders or regulations are deemed advisable or necessary
Controller of DY the Governor in Council by reason of such state of war,

Chemicals
ooxs or apprehended war.

“’;‘;23:;3 Parliament retains "its power intact and can, whenever

" it pleases, take the matter directly into its own hands. How
far it shall seek the aid of subordinate agencies and how
long it shall continue them in existence, are matters for
Parliament and not for courts of law to decide. Parliament
has not abdicated its general legislative powers. It has not
effaced itself, as has been suggested. It has indicated no
intention of abandoning control and has made no abandon-
ment of control, in fact. The subordinate instrumentality,
which it has created for exercising the powers, remains
responsible directly to Parliament and depends upon the
will of Parliament for the continuance of its official exist-
ence.

As a result of what precedes, and to use the words of Sir
Barnes Peacock delivering the judgment of the Privy
Council in Hodge v. The Queen (2), the powers conferred
upon the Governor in Council by the Dominion Parlia-
ment are

Rinfret J.

not in any sense to be exercised by delegation from or as agents of the
Parliament.

Within the limits prescribed, the authority of the Governor
in Couneil is as plenary and as ample as the Parliament “in
the plenitude of its power possessed and could bestow”.
The “devolution effected by the War Measures Act” (to
borrow the expression of my Lord the Chief Justice in the
Gray case (3)) is not to be assimilated to a so-called dele-
gation; and such a devolution has no analogy with agency.

The maxim Delegatus non potest delegare is a rule of the
law of agency. It has no reference to an authority to legis-
late conferred by statute of Parliament. Indeed, the power

(1) (1878): 3 App. Cas. 889. (2) (1883) 9 App. Cas. 117,
(3) (1918) 57 Can. S.CR. 150.
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of delegation being absolutely essential, in the circum-
stances for which the War Measures Act has been
designed, so as to have a workable Act, that power of dele-
gation must be deemed to form part of the powers con-
ferred by Parliament in the Aet. The Governor in Coun-
cil, within the ambit of the Act, is not a delegate. The
Act constitutes a devolution of the legislative power of
Parliament, and, within the prescribed limits, it can legis-
late as Parliament itself could. Therefore, it can delegate
its powers, whether legislative or administrative.

Assuming his powers have been delegated without
express reference to any standard, as mentioned in the
United States Supreme Court in the Panama Refining
Company case (1), the standard, in the words of Cardozo
J., is “implicit within the Act”.

In like eircumstances, the Legislature

confides to a municipal institution or body of its own creation authority
to make bylaws or resolutions as to subjects specified in the enactment
and with the object of carrying the enactment into operation and effect.
(Hodge v. The Queen (2)).

Here, Parliament was confronted with a tremendous
emergency and it had to meet the situation with a work-
able Act. Hence the War Measures Act.

That Act conferred on the Governor in Council subord-
inate legislative powers; and it is conceded that it was with-
in the legislative jurisdiction of Parliament so to do. In
fact, delegation to other agencies is, in itself, one of the
things that the Governor in Council may, under the Act,
deem “advisable for the security, defence, peace, order and
welfare of Canada” in the conduct of the war. The
advisability of the delegation is in the discretion of the
Governor in Council; and once the discretion is exercised,
the resulting enactment is a law by which every court is
bound in the same manner and to the same extent as if
Parliament had enacted it, or as if it were part of the com-
mon law—subject always to the conditions already stated.
For a court to review the enactment would be to assume
the roll of legislator.

It need not be added that in discussing these questions
it should not be assumed that the powers granted will be
abused. We are warned by the Privy Council, in many of

(1) (1934) 55 S.C. Rep. (US.) (2) (1883) 9 App. Cas. 117, at

241, 132.
70384—23
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1943 its judgments on Canadian Constitutional Law, against
Rermeunce such a line of discussion. In laying down the general prin-
ﬁﬁ}gﬁf ciples whereby one is to be guided in answering the ques-
Re gmil;fha,iions tions referred to the Court, one must remain within the
in relation to bounds of reasonableness, and a broad view of the situation
g‘;‘ézg’g must be envisaged. It need not be assumed that, for

Orderin  example, the Governor in Council would substitute a Board
Council an . . . .
ofan Order 10 €xercise in his place the entirety of the powers which

Oogrglllﬁr of have been conferred upon him by the War Measures Act;
Chemicals nor, to use an illustration at the other extreme end of
p?;&en;t possibilities, that the Governor in Council might deem it

thereto. 5 dvisable to confer upon a Controller of his choice the

RinfretJ. power to amend or abrogate a statute of Parliament. The

" answer to such objections based upon unexpected occur-

rences is that, in my view, it is hardly conceivable that

the powers of the Governor in Council would be exercised

in such a way, and they are not to be taken into account

in the ordinary and normal interpretation of the War
Measures Act.

It is, of course, impossible to foresee every case that
may occur in the practical application of the principles
discussed; but a careful examination of Order P.C. 4996
and of the Controller of Chemicals’ Order No. C.C. 2-B
has failed to reveal any exercise of powers in excess of
the authority conferred upon the Governor in Council
under the War Measures Act, or upon the Controller of
Chemicals by Order P.C. 4996; except that I agree that
paragraph 4 of the latter Order is in conflict with section 7
of the War Measures Act, in as far as, under section 7,
whenever any- property has been expropriated by His
Majesty and compensation is to be made therefor and
has not been agreed upon, the claim must be referred by
the Minister of Justice to the Exchequer Court of Canada,
or to a Superior Court, or County Court, of the province
within which the claim arises, or to a judge of any such
court. While, if paragraph 4 of the order in council should
be followed, whenever the Controller takes possession of
any chemicals, or equipment, or real or personal property
and the Minister of Munitions and Supply determines that
any person is entitled to compensation, then the compen-
sation to be paid in respect thereof, in default of agree-
ment, shall be as prescribed and determined by the Con-

’
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troller, with the approval of the Minister. In other cases, 193

by force of the same paragraph 4, the compensation is to Rarmmmscca
be such as is determined by the E.xghequer Cou_rt_ of Vﬁxfﬁtt;lgf

Canada on reference thereto by the Minister of Munitions Re e
and Supply. The method adopted for fixing compensation in Telation to
under paragraph 4 of Order 4996 is different from that S&%ﬁ;
provided for in section 7 of the War Measures Act, and, COrggirli:n p
in my opinion, section 7 of the War Measures Act must o?f;,fl Order

. - . . . . b‘h

prevail over paragraph 4 of the ord(?r in council, since it is Con‘;mugr of
not open to the Governor in Council to derogate from the Chemicals

provisions of the War Measures Act, except in so far as pﬂsg:m

that Act may have been amended or modified by a sub- thereto.

sequent Act of Parliament. Rinfret J.
Subject to the above, my answers to the questions as —

put are, therefore, in the negative; and I join with the

other members of the Court in formally answering them

as follows:

The answer to interrogatory number one is: The Regu-
lations are not wultra vires of the Governor General in
Council either in whole or in part, except paragraph four
which is ultra vires. No question is before us concerning
the meaning, or the application, of any of the Regulations.

The answer to interrogatory number two is: The order
is not ultra vires of the Controller of Chemicals either in
whole or in part. Here again no question is before us
concerning the meaning, or the apphcatmn of the order
or any part thereof.

Davis, J—The Order of the Governor General in
Council, the validity of which is in question in this
Reference to the Court, was passed pursuant to the pro-
visions of the War Measures Act, R.S.C. 1927, ch. 206. This
statute was enacted by Parliament soon after the outbreak
of the last war, being ch. 2 of the statutes of the 2nd
Session, 1914. The validity of the statute itself is not in
question; its validity was determined by the Judicial
Committee of the Privy Council in the Fort Frances case
(1). But the constitutional question now raised before us
did not arise in that ecase.

The Order in Council recites:

And whereas it is deemed necessary to control, restrict and regulate
the production, sale, distribution, consumption and use of chemicals which

(1) [19231 A.C.695.
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are, or are likely to be, or may be, necessary or useful for, or in connection
with, the production, storage, transportation, and/or supply of munitions
of war, or necessary or useful for the needs of the Government or of the
community "in war, with a view to conserving the financial, material and
other resources of Canada and facilitating the production of munitions of
war and supplies essential for fulfilling the present. and potential needs of
Canada and her allies;

The Order in Council then appoints a named Controller
of Chemicals and vests in him the widest sort of powers.
I shall only take time to refer to a couple of the numerous
specific powers which the Controller may exercise from
time to time:

2. (1) (m) To make orders regulating, fixing, determining and/or
establishing the kind, type, grade, quality, standard, strength and/or
quantity of any chemicals and/or any equipment that may be made
and/or dealt in by any person; and to prohibit any making and/or
dealing in any chemicals and/or any equipment, contrary to any such
order or orders;

2. (1) (¢) To regulate and control, by prohibition or otherwise eny or
all dealings or transactions between any person making and/or dealing in
any chemicals and/or any equipment and any other such person in respect
of, or in connection with, any making and/or dealing in any chemicals
and/or any equipment and/or the acquisition and/or use of any real
and/or personal property, including any equipment, for or in connection
therewith.

Section 3 of the Order in Council is very wide and is
as follows:

3. Wherever herein any power is given to the Controller whether or
not subject to the consent or approval of the Minister or of the Governor
General in Council, to make or give any order to, or with respect to, or
impose any restriction, prohibition or requirement on, or with respect to,
any person or thing, the Controller may exercise such power either
generally with respect to the whole subject matter thereof, or partially or
selectively with respect only to a portion or portions of the subject matter
thereof, and, without restricting the generality of the foregoing, the
provision or provisions of this Order in Council granting such power shall
be deemed and construed to mean that such power is given, and may be
exercised, in respect of, and/or in relation to:

() * * *

(i) * * *

(iii) such person and/or thing either generally throughout Canada
or in any particular province, place, area, zone or locality
designated by the Controller; and

(iv) such a person of any particular trade, industry, occupation,
profession, group, class, organization or society, and/or such
a thing of any particular kind, type, grade, classification,
quality or species; and

(v) an indefinite, undetermined or unspecified time or such period
or periods of time as the Controller may specify.
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While the War Measures Act limits its operation “during 194
war,” the powers given to the Controller are by the Order Rermrexce

in Council to be deemed and construed to mean that such Vﬁfif{i’tg,hgf
owers are given and may be exercised for the
P & v Regulations
an indefinite, undetermined or unspecified time or such period or in relation to
periods of time as the Controller may specify. Chemicals
enacted by

As the Order in Counicil derives its validity from the comciitg

statute itself and not from the executive body by which of 3nglgder
it is made, the Order must be read as subject to an implied Controller of
proviso that nothing in it shall be considered to sanction Chemicals
a departure from the limitation of time fixed by the statute pursuant
itself. thereto.
The questions propounded for our consideration and Daﬁ'r'
advice are of grave concern in that it is admitted by the
Attorney General of Canada that the regulations in rela-
tion to chemicals enacted by the Governor in Council in
the Order before us, providing for a Controller of Chemi-
cals exercising wide powers, and the order before us made
by the Controller of Chemicals pursuant thereto, are
“typical of the method and system of control adopted”
in this country at this time. Since the argument, infor-
mation has been furnished us on behalf of the Attorney
General of Canada of the different boards, administrators
~ and controllers now functioning along similar lines. To
take only one case for illustration, the Wartime Prices and
Trade Board functions in relation to price levels and rentals
of real property. The Board has already appointed 68
Administrators and 4 Coordinators. All these officers and
the Board, it is stated, have power to make orders of vary-
ing natures. The Board has already made 209 orders, and
the Administrators have made 574 orders, including amend-
ments.
The War Measures Act is extraordinarily wide in its
scope, even wider than the (English) Defence of the Realm
Consolidation Act, 1914. It may be observed that the
Emergency Powers (Defence) Act, 1939, being ch. 62 of
the English statutes of 1939, gave authority to His Majesty
by Order in Council to make such Regulations (in the Aect
referred to as “Defence Regulations”) as appear to him to
be necessary or expedient for securing the public safety,
the defence of the realm, the maintenance of public order
and the efficient prosecution of any war in which His



24
1943

Nmmend
REFERENCE
Asto the
Validity of
the
Regulations
in relation to
Chemicals
enacted by
Order in
Council and
of an Order
of the
Controller of
Chemicals
made
pursuant
thereto.

DavisJ.

SUPREME COURT OF CANADA [1943

Majesty may be engaged, and for maintaining supplies and
services essential to the life of the community. But by
section 11 this Act was only to continue in force for the
period of one year beginning with the date of the passing
of the Act,

and shall then expire: Provided that, if at any time while this Act is in
force, an address is presented to His Majesty by each House of Parlia-
ment praying that this Act should be continued in force for a further
period of one year from the time at which it would otherwise expire,

His Majesty may by Order in Council direct that this Act shall continue
in force for that further period.

Fundamentally, the function of Parliament is to legis-
late—the function of the Executive is to administer. The
exercise of supreme legislative power, the outward and
visible sign of sovereignty, rests with Parliament. But
Parliament, by our statute, in effect lifted much of its
wartime legislative authority and handed it over to the
Executive, subject only to two limitations, firstly, “such
acts and things” as the Governor in Council may by reason
of the existence of war “deem necessary or advisable for
the security, defence, peace, order and welfare of Canada’
(sec. 3); and, secondly, “during war” (sec. 6). All orders
and regulations made under the special powers entrusted
to the Governor in Council “shall have the force of law”
(sec. 3 (2)). That Parliament may so legislate is no longer
a matter of any doubt, but to the extent of the wide powers
of legislative authority entrusted to what is normally the
executive branch of government such a statute may con-
stitute a virtual resignation during war of the essential
character of Parliament as a legislative body. It may well
be, however, as Lord Finlay said in the Halliday case (1):

that it may be necessary in a time of great public danger to entrust great
powers to His Majesty in Council, and that Parliament may do so feel-
ing certain that such powers will be reasonably exercised.

Viscount Maugham as recently as November, 1941, in the
House of Lords in Liversidge v. Anderson (2), stated, at
p. 219, what he thought to be the proper approach to the
construction of such an Order in Council, in these words:

My Lords, I think we should approach the construction of reg. 18B of
the Defence (General) Regulations without any general presumption as to
its meaning except the universal presumption, applicable to Orders in
Council and other like instruments, that, if there is a reasonable doubt
as to the meaning of the words used, we should prefer a construction which

will carry into effect the plain intention of those responsible for the Order
in Council rather than one which will defeat that intention.

(1) [1917]1 AC. 260, at 268. (2) 19421 AC. 206.
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Lord Macmillan in the same case, at p. 251, said:

In the first place, it is important to have in mind that the regulation
in question is & war measure. This is not to say that the courts ought to
adopt in war time canons of construction different from those which they
follow in peace time. The fact that the nation is at war is no justification
for any relaxation of the vigilance of the courts in seeing that the law is
duly observed, especially in a matter so fundamental as the liberty of the
subject—rather the contrary. But in a time of emergency when the life
of the whole nation is at stake it may well be that a regulation for the
defence of the realm may quite properly have a meaning which because
of its drastic invasion of the liberty of the subject the courts would be
slow to attribute to a peace time measure. The purpose of the regulation
is to ensure public safety, and it is right so to interpret emergency legis-
lation as to promote rather than to defeat its- efficacy for the defence
of the realm. That is in accordance with a general rule applicable to the
interpretation of all statutes or statutory regulations in peace time as
well as in war time.

And Lord Wright added at p. 261:

I have ventured on these elementary and obvious observations because
it seems to have been suggested on behalf of the appellant that this House
was being asked to countenance arbitrary, despotic or tyrannous conduct.
But in the constitution of this country there are no guaranteed or absolute
rights. The safeguard of British liberty is in the good sense of the people
and in the system of representative and responsible government which has
been evolved. If extraordinary powers are here given, they are given
because the emergency is extraordinary and are limited to the period of
the emergency.

The effect of the War Measures Act is to entrust to the
Executive the making of orders and regulations which shall
have the force of law. If the appointment of the Controller
and the vesting of the powers in him were in the statute
itself, that is in the War Measures Act, there could be no
valid objection to the enactment. But it is said that the
Governor in Council has passed on to a named individual
the legislative power that was by the statute entrusted to
and conferred upon the Executive itself, and that there is
no authority, either express or necessarily implied, in the
statute to permit the Executive to do this—that it may
confer administrative functions is of course admitted, but
not legislative funections.

There may be ground for complaint in the system adopted
by the Executive of giving the most extensive and drastic
powers of control into the hands of individuals or boards
who are in no way responsive to the will of the electorate.
The orders made from time to time by all these controllers
and boards may well appear to the people to constitute an
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arbitrary abuse of government by persons not representative
of or responsible to the people. But the safety valve of our
constitutional system of government remains intact. Par-
liament has not effaced itself. In the ultimate analysis the
House of Commons as representative of the people has, in
a practical sense, full power to amend or repeal the War
Measures Act or to make ineffective any of the Orders in
Council passed in pursuance of its provisions. The Judicial
Committee of the Privy Council in Hodge v. The Queen (1),
said:

It was arpued at the bar that a legislature committing important
regulations to agents or delegates effaces itself. That is not so. It retains
its powers intact, and can, whenever it pleases, destroy the agency it has
created and set up another, or take the matter directly into its own hands.
How far it shall seek the aid of subordinate agencies, and how long it
shall continue them, are matters for each legislature and not for Courts
of Law, to decide.

In 1922 the House of Lords had to deal with an informa-
tion at the suit of the Attorney-General where under the
Defence of the Realm Acts and regulations the Food Con-
troller had imposed as a condition of the granting of a
licence to purchase milk in certain areas a charge of 2d.
per gallon payable to him by the purchaser, the charge
being part of a scheme for the regulation of prices. . That
was the case of Attorney-General v. Wilts United Dairies
(2). Lord Buckmaster in delivering judgment said this
in part:

The question before this House is not whether or not that was a
wise and necessary step to take having regard to the difficulties by which
the whole question of the milk supply was surrounded; the only question
which we have to decide is whether there was any power conferred upon
the Food Controller to do what he did. ‘The Attorney-General has urged
your Lordships to consider the extreme difficulty of the situation in
which this country found itself owing to the war, and the importance
of all the officials who had charge of our vital supplies being enabled to
act under the powers conferred upon them without the fear of technical
and vexatious objections being taken to the powers which they used. All
that may be readily accepted, but it cannot possibly give to any official
a right to act outside the law; nor can the law be unreasonably strained
in order to legalise that which it might be perfectly reasonable should be
done if in fact it was unauthorized. The real answer to such an argument
is to be found in this, that in times of great national crisis Parliament
should be, and generally is, in continuous session, and the powers which
are required for the purpose of maintaining the integrity of the country,
both economic and military, ought always to be obtained readily from
loyal Houses of Parliament. The only question here is, were such powers
granted?

(1) (1883) 9 App. Cas. 117, at 132.  (2) [1922] 91 LJ. (KB.) 897.
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I should like now to quote a passage from the judgment 1943

of Lord Dunedin in the House of Lords in the Halliday Repmmeos

case (1), at page 271: vﬁfi‘tﬁg’gf

That preventive measures * * * may be necessary under the,Reggllzetions

circumstances of a war like the present is really an obvious consideration. in relation to
Parliament has in my judgment in order to secure this and kindred Chemicals
objects, risked the chance of abuse which will always be theoretically ena((:ited.by
present when absolute powers in general terms are delegated to an Cotingll;nd

executive body; and has thought the restriction of the powers to the of an Order

period of the duration of the war to be a sufficient safeguard. of the
Controller of
And Lord Wrenbury in the same case (1) (at p. 307): Chemicals

There is room fo_r difference .Of opinion whether what I may call I;"ﬁfr‘ég_t
legislation by devolution is expedient; whether a statute ought not to o
be self-contained; whether it is desirable that a statute should provide DavisJ.
that regulations made by a defined authority or in a defined matter shall —_
themselves have the effect of a statute. But I think it clear that this
statute has conferred upon His Majesty in Council power to issue regula-
tions which, when issued, will take effect as if they were contained in
the statute.

In the light of the foregoing statements of the proper
principles to apply and of the fact that the Order in
Council has by statute “ the force of law,” I have come
to the conclusion, subject to the reservation which I shall
presently mention, that the Order in Council except sec-
tion 4 thereof is valid.

The second question submitted is as to the validity of
the Controller’s order. The individual Controller, having
been vested with the wide powers given to him by the
Order in Council, issues an “order” so sweeping and
drastic that “ the method or system of control adopted,”
of which this order is said to be typical, may well be
regarded by many as an abuse of government. But once
granted the validity of the Order in Council, the Con-
troller is within his authority so long as he does not exceed
the general powers conferred upon him by the Order in
Council. Those powers, as I have already said, are so
extensive that it is not possible to say, as a general propo-
sition, that the Controller has acted in excess of them.

The whole matter is for Parliament, not for the courts.

We should reserve for consideration any particular ques-
tion which may hereafter arise on specific facts or in a
particular case under the Order in Council or the Con-
troller’s order (or under any such orders of which those
before us are said to be typical).

(1) [1917] A.C. 260, at 271.
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Kerwin J—This is a reference to the Court by His
Excellency the Governor General in Couneil of the following:
two questions for hearing and consideration:—

1. Are the regulations in relation to chemicals dated the 10th day of
July, 1941, P.C. 4996 aforesaid, ultra vires of the Governor in Council
either in whole or in part and, if so, in what particular or particulars
and to what extent?

2. Is the order dated the 16th day of January, 1942, respecting
glycerine (referred to as Order No. C.C.2-B) ultra vires of the Controller
of Chemicals either in whole or in part and, if so, in what particular or
particulars and to what extent?

The order of the Controller of Chemicals, mentioned in
question 2, is stated to be made pursuant to the powers
granted by Order in Council P.C. 4996 (referred to in
question 1), and also with the approval of the Minister of
Munitions and Supply and the Wartime Industries Control
Board. The approval of the Minister and Chairman and
the relations between them and the Board and the
Controller need not be further noticed because the validity
of the order of the Controller and of P.C. 4996 depend
primarily upon the proper construction of the War
Measures Act, R.S.C. 1927, chapter 206.

We are not concerned with any constitutional question,
that is, as to whether the Dominion Parliament itself could
enact into law all the provisions either of the order in
council or of the order of the Controller of Chemicals.
When, under the provisions of the War Measures Act, a
state of war is declared to exist by the Governor in Couneil,
Parliament may do many things which in ordinary times
would be held, under the terms of The British North
America Act, clearly to be within the competence of the
provincial legislatures. The only question is whether the
order in council and the order of the Controller are
authorized by what Parliament itself has done in enacting
the War Measures Act.

That Act was first enacted in 1914 at the outbreak of
the first great war and now appears as chapter 206 of the
last revision of the Dominion statutes in 1927. By section
2, the issue of a proclamation is conclusive evidence that
war, invasion or insurrection, real or apprehended, exists,
and of its continuance. Such a proclamation has been
issued.
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Sections 3 and 4 of the Act read as follows:— 1943
3. The Governor in Council may do and authorize such acts and RerErENCE

. . Asto the
things, and make from time to time such orders and regulations, as he vV,lidity of

may by reason of the existence of real or apprehended war, invasion or the

insurrection deem necessary or advisable for the security, defence, peace, Regulations
order and welfare of Canada; and for greater certainty, but not so as l%lféﬂ;gﬁso
to restriet the generality of the foregoing terms, it is hereby declared that engcted by

the powers of the Governor in Council shall extend to all matters coming Order in

within the classes of subjects hereinafter enumerated, that is to say:— %?‘;ﬁcgr?;?_
(@) Censorship and the control and suppression of publications,  of the
writings, maps, plans, photographs, communications and means of Controller of
communication; Chemicals
. . made
(b) Arrest, detention, exclusion and deportation; pursuant
(¢) Control of the harbours, ports and territorial waters of Canada thereto.
and the movements of vessels; Kerwin J.

(d) Transportation by land, air, or water and the control of the
transport of persons and things;

(e) Trading, exportation, importation, production and manufacture;
(f) Appropriation, control, forfeiture and disposition of property and
of the use thereof.

(2) All orders and regulations made under this section shall have the
force of law, and shall be enforced in such manner and by such courts,
officers and authorities as the Governor in Council may prescribe, and may
be varied, extended or revoked by any subsequent order or regulation: but
if any order or regulation is varied, extended or revoked, neither the
previous operation thereof nor anything duly done thereunder, shall be
‘affected thereby, nor shall any right, privilege, obligation or liability
acquired, accrued, accruing or incurred thereunder be affected by such
variation, extension or revocation.

4. The Governor in Council may prescribe the penalties that may be
imposed for violations of orders and regulations made under this Act, and
may also prescribe whether such penalties shall be imposed upon summary
conviction or upon indictment, but no such penalty shall exceed a fine of
five thousand dollars or imprisonment for any term not exceeding five
years, or both fine and imprisonment.

The provisions of subsection 1 of section 3 are in as wide
terms as may be imagined. As Mr. Justice Anglin stated
in In Re Gray (1) “more comprehensive language it would
be difficult to find.” TUnless there is found to be some rule
to the contrary or some valid reason why the provisions of
the War Measures Act cannot operate to their fullest
extent, they authorize, in the main, both the order in
council and the order of the Controller. In a reference
such as this, the Court is not bound by any admission of
counsel or by the omission to urge any point.that might
be open either for or against the validity of these docu-
ments. I have been unable to envisage any objections

(1) (1918) 57 Can. 8.C.R. 150.
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1943 against the validity of either, as a whole, other than those

[

Rererence raised by Mr. McCarthy and Mr. Robinette and these 1

As to the .
Validity of 1OW proceed to examine.

R eg&giiom Mr. McCarthy sought to read the first part of subsection

In éﬁﬁﬁ?ﬁ;’ 1 of section 3 of the Act in such a way as to draw a distine-
enacted by tion between “acts or things” and “orders and regulations”.
C(?uﬂ‘ifﬁ 4 He pointed out that the Governor in Council might do and
of an Order authorize the first of these while the Governor in Couneil
corthe . might make, from time to time, the second, and he also
Cl:ggggals pointed out the comma after the word “things”. I am
pursuant Unable so to read this subsection. In my view such a
thereto. method would be to lose sight of the purpose and intent
KerwinJ. of the Act, which was to place in the hands of the Governor
~  General in Council all possible power in order that the
war should be carried to a successful conelusion. In so con-
cluding, it may be pointed out that one would be but
carrying out the provisions of section 15 of the Interpreta-

tion Act, R.S.C. 1927, chapter 1:—

15. Every Act and every provision and enactment thereof shall be
deemed remedial, whether its immediate purport is to direct the doing
of any thing which Parliament deems to be for the public good, or to
prevent or punish the doing of any thing which it deems contrary to the
public good; and shall accordingly receive such fair, large and liberal
construction and interpretation as will best ensure the attainment of the
object of the Act and of such provision or enactment, according to its
true intent, meaning and spirit.

The purpose of the Act would not be carried out by con-
fining the Governor in Council, under the words “do and
authorize such acts and things” to the doing-and authoriza-
tion of a single specified act or thing, and under the words
“make from time to time such orders and regulations” to
the making of a provision of general application. Parlia-
ment intended by the War Measures Act to confer upon
the Governor in Council the widest possible powers of
legislation and devolution, because of the necessity of
acting speedily and in the realization that celerity could
not be accomplished by Parliament itself, or even by the
Governor in Council, when it might be most urgently
required. If at any time Parliament considers that too
great a power has been conferred upon the Governor in
Counecil, the remedy lies in its own hands.

The burden of the argument is that the Governor in
Council, by re-delegating or sub-delegating the powers
vested in him by the War Measures Act, to make orders
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and enforce them, to persons without the purview of the 1943
Act has gone beyond the prescribed limits and beyond the Reresesce

powers vested in him under the Aect. VAafifi‘i’tg,hgf

. ' . . th‘e
We need not, I think, concern ourselves with certain Regtlabions

decisions in the United States, of which Panama Refining inrelation to
Co. v. Ryan (1), cited by Mr. Robinette, may be taken as S,ﬁﬁggag‘;
typical. That and similar cases depend upon the language Orderin
of the United States constitution and the theory of govern- of an Order
ment which underlies it. Nor is the question the same as Cmﬂfﬁﬂgr of
that considered in the courts of the province of Ontario thlgi?ls
in discussing the ability of municipal councils to delegate pursuant
their powers. At common law the maxim delegatus non ‘herete:
potest delegare is not confined to agency, although it there Xerwinl.
has its widest application, but in my opinion there is no
foundation in principle or authority for applying it in
answering the questions submitted to us.

It is suggested, however, that the maxim may be at least
used as a canon of construction and that unless a power
to delegate legislative functions appears expressly or by
necessary implication in the terms of the War Measures
Act, it should be declared that such a power had not been
conferred. While I think that that would be putting the
matter too strictly, I am of opinion that even on that basis
the War Measures Act does confer such a power. The
Judicial Committee of the Privy Council found no diffi-
culty in deciding that this had been done by the legislation
under review in Hodge v. The Queen (2) and in Shannon
v. Lower Mainland Dairy Products Board (3). In the
latter case, it appears that counsel for the respondent was
not called upon to argue the question of delegation and
Lord Justice Atkin, in delivering the judgment of the
Judicial Committee, approved the judgment of Chief
Justice Martin of British Columbia on that point. It would
be idle to compare the provisions of the provincial statutes
in question in either of these cases with the terms of the
War Measures Act. Speaking generally, however, I am of
opinion that the terms of the War Measures Act authorize
the provisions of P.C. 4996 and that the latter, in turn,
authorize the provisions of the order of the Controller of
Chemicals.

(1) (1934) 55 S.C. Rep. (US) 241,
(2) (1883) 9 App. Cas. 117. (3) (1938) A.C. 708.
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1943 Questions may arise from time to time as to the exact

Rermeence meaning of the clauses of either document, just as in

\ﬁﬁi’“cﬁg,‘if England similar questions arose under The Defence of the

the  Realm Act as, for instance, in Attorney General v. De
Regulations

in relation to Keyser's Royal Hotel Limited (1); Chester v. Bateson

e%gz%:fil; (2); Newcastle Breweries Limited v. The King (3). It is

Orderin  impossible on a reference such as this to conceive of all the
Counciland . . .. . ..
of an Order 1Ssues that might arise in the carrying out of the provisions

Corffrzlﬁ‘zr of of the order in council and of the order of the Controller

Chemicals but attention should be called to paragraph 4 of the order

mad . .
pur:u;nt in council:—

thereto. 4. If the Controller takes possession of any chemicals and/or any

KerwinJ. equipment and/or of any real and/or personal property, or if the Minister
_ determines that any person is entitled to compensation by reason of any
order, then the compensation to be paid in respect therecof, in default

of agreement, shall be such, in the case of any chemicals and/or any
equipment, as is prescribed and determined by the Controller with the

approval of the Minister, and in other cases shall be such as is deter-

mined by the Exchequer Court on reference thereto by the Minister.

This is certainly in conflict with- section” 7 of the War
Measures Act:—

7. Whenever any property or the use thereof has been appropriated
by His Majesty under the provisions of this Act, or any order in council,
order or regulation made thereunder, and compensation is to be made
therefore and has not been agreed upon, the claim shall be referred by
the Minister of Justice to the Exchequer Court, or to a superior or
county court of the provinee within which the claim arises, or to a judge
of any such court.

and possibly also in conflict with subsection 5 of section 12
and subsection 2 of section 16 of The Department of
Munitions and Supply Act. :

I would therefore answer the questions as follows. (1)
The regulations are not ultra vires of the Governor General
in Council either in whole or in part, except paragraph
four which is ultra vires. No question is before us con-
cerning the meaning, or the application, of any of the
regulations.

(2) The order is not wultra vires of the Controller of
Chemicals either in whole or in part. Here again no ques-
tion is before us concerning the meaning, or the applica-
tion, of the order or any part thereof.

(1) [19201 A.C. 508. (2) [19201 1 K.B. 820.
(3) [1920] 1 K.B. 858,
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Hupson J—The questions submitted by His Excellency 1043
the Governor General in Council to this Court for hearing Rurmmencs

and consideration are the following: vﬁiﬁﬁ’%hﬁf

1. Are the regulations in relation to chemicals dated the 10th day of the

July, 1941, P.C. 4996 aforesaid, ultra vires of the Governor in Council i}}iﬁ;}gggﬁz

either in whole or in part and, if so, in what particular or particulars Chemicals

and to what extent? enacted by

2. Is the order dated the 16th day of January, 1942, respecting ogugﬁflfnd

glycerine (referred to as Order No. C.C. 20B) wulire vires of the Controller of an Order
of Chemicals either in whole or in part and, if so, in what particular or of the

particulars and to what extent? - Coo}x:zﬁ}lcilisof

The terms of the Order in Council referred to in the first pflrgffm
question and the order of the Controller of Chemicals thereto.
referred to in the second have already been quoted by HudsonJ
other members of the Court, and it is not necessary for me

now to repeat them.

It is quite clear that in time of war Parliament has power

to legislate in respect of the subject matter of the orders
under consideration.

It is equally clear that Parliament could delegate such
powers to the Governor General in Council or to others.

So much is conclusively established by a decision of this
Court in Re Gray, (1) and by the Judicial Committee of
the Privy Council in Fort Frances Pulp and Power
Company Ltd. v. Manitoba Free Press Company Ltd. (2).

The subject matter of the orders in question falls within
the provisions of section 3 of the War Measures Act, and in
particular paragraphs (e) and (f) of such section.

That the Governor General in Council himself could deal
with this matter is not open to serious question.

But it is contended that under the terms of the statute
the Governor General in Couneil had no power to delegate
to others the authority to make orders and regulations
such as is done here.

The statute does not in express terms provide for
delegation and the maxim delegatus non potest delegare is
invoked to support a construction as would deny any
implication of such an authority.

The general principle is stated in Broom’s Legal Maxims
at page 570, as follows:

This principle is that a delegated authority cannot be re-delegated:
delegata potestas non potest delegari, that is, one agent cannot lawfully

(1) (1918) 57 Can. 8.C.R. 150 (2) [1923]1 A.C. 695.
703843 {
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1943 appoint another to perform the duties of his agency. This rule applies

" wherever the authority involves a trust or discretion in the agent for the
REFERENCE . . ; o
Astothe exercise of which he is selected, but does not apply where it involves no

Validity of matter of discretion, and it is immaterial whether the act be done by

Reggl};iions one Pe}'son or another, and the original agent remains responsible to the
m relation to principal.

323%’23’%15 The principle thus stated is somewhat qualified by
cdrderin | Broom, at page 572, as follows:

ofg.%ltggder Although, however, a deputy cannot, according to the above rule,

Controller of transfer his entire powers to another, yet a deputy possessing general
Chemicals powers may, in many cases, constitute another person his servant or

m:m bailiff, for the purpose of doing some particular act; provided, of course,
P thereto. that such act be within the scope of his own legitimate authority.

HudsonJ. And again:

The rule as to delegated functions must, moreover, be understood
with this necessary qualification, that, in the particular case, no power
to re-delegate such functions has been given. Such an authority to
employ a deputy may be either express or implied by the recognised
usage of trade. ’

The maxim is most frequently applied in matters
pertaining to principal and- agent but it is also applied in
respect of legislative grants of authority; for example in
Re Behari Lal et al, (1), it was held that the power con-
ferred on the Governor General in Council by section 30 of
the I'mmigration Act to prohibit the landing of immigrants
of a specified class could not be delegated to the Minister
of the Interior. Mr. Justice Clement said:

*%In my opinion, nothing short of express words would avail to enable
His Excellency in Council to delegate to another or others-a power of

this nature, the exercise of which is conditioned upon his consideration
of its necessity or expediency.

Again in Geraghty v. Porter, (2), it was held that a
delegated power of legislation must be exercised strictly
in accordance with the powers creating it; and in the
absence of express power so to do the authority cannot be
delegated to any other person or body.

The maxim, however, is at most a rule of construction,
subject to qualifications, some of which are referred to by
Broom.

In the case of a statute, there, of course, must be a con-
sideration of the language of the whole enactment and of
its purposes and objects.

(1) (1908) 13 B.C.R. 415. (2) (1917) New Zealand Law
) Rep. 554.
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The War Measures Act was passed soon after the com- 1943

mencement of the war in 1914. Section 3 provided that: Rurmasos

. Astothe
The Governor in Council may do and suthorise such acts and things, Validity of

and make from time to time such orders and regulations as he may, by Reztlii
reason of the existence of real or apprehended war, invasion or insurrec- ;G408

X in relation to
tion, deem necessary or advisable for the security, defence, peace, order Chemicals
and welfare of Canada; enacted by

COrd;e;'l in 4
. . ouncll an
In the course of that war, under the authority of this Act, 4fan Order

the Governor General in Council appointed many con- o ofthe

trollers who actively exercised powers in general not dissi- Chemicals
milar from those here under consideration. In no case was pﬂ'rlg;i:nt
it ever held that such delegation was ultra vires. On the therelo.
contrary, in the case of Fort Frances Pulp and Power Hudsond.
Company Ltd. v. Manitoba Free Press Company Ltd. (3),
it was expressly held by Mr. Justice Riddell at the trial (4)
that such delegation by the Governor in Council to a
controller of pulp and paper was valid. Mr. Justice Riddell
said at page 119:

Moreover, if the Dominion have regulative power over any class of
subjects, 1t may exercise such power through any agency selected by itself
—the power of the Dominion is not delegated, and the maxim Delegatus
non potest delegare has no application.

And again:

The Governor in Council in effect regulated the trading, etc., so far
as it consisted in paper, etc., by directing those concerned to obey the

orders and regulations of the Minister: I think that this was perfectly
valid.

The case went to the Ontario Court of Appeal, but this
question was not there dealt with, the appeal being dis-
missed on another ground. In the Judicial Committee of
the Privy Council the appeal was again dismissed. Their
Lordships held that the War Measures Act and the Orders
in Council thereunder were inira vires. At the conclusion
of his judgment Lord Haldane accepted in general the
views of Mr. Justice Riddell, although guarding himself
against accepting his statement on one point which is not
here relevant.

At the commencement of the present war the War
Measures Act again came into operation. Since then the
practice of 1914-1918 has been followed and extended, com-
mensurate with the vastly increased national obligations.

(3) (1923) AC. 695. (4) (1922) 52 O.LR. 118.
7038433
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It is manifest that the business of government in war time
cannot be effectively carried on without delegation by the
Executive of a very great part of its duties.

This was found to be the case in Great Britain during
the last war. There was first a general delegation of powers
to His Majesty in Counecil, and then a sub-delegation by
His Majesty in Council to controllers or directors of
different governmental activities arising out of the pro-
secution of the war. Notwithstanding that His Majesty
in Council had no express power of sub-delegation, none of
the acts of the controllers or directors were ever declared
to be wultra vires because of such sub-delegation. The
attitude of the courts in England is sufficiently shown by
the following extracts from Halsbury’s Laws of England,
vol. 6, p. 527: '

Presumptions in favour of the liberty or property of the subject,
which are usually of great effect in interpreting statutes in time of peace,
become relatively weak in time of war when the safety of the realm is
in danger.

Again at page 533:

Note (d). The main Act was the Defence of the Realm Consolida-
tion Act, 1914 (5 Geo. 5, ¢. 8), which was in form declaratory, though
it undoubtedly introduced some new law*** It was held, on more
than one occasion, that no regulation which was made with the honest
intention .of securing the public safety and defence of the realm could
be treated by the Courts as invalid, unless it was clear, upon the face of
it, that it could not possibly aid in securing the public safety or the
defence of the realm.

After the conclusion of the war several emergency Acts
were passed, and the latest which came into effect at the
commencement of the present war contained express
authority to His Majesty in Council to delegate. It was
pressed upon us as an argument that it was then recognized
in England that the prior legislation was insufficient. This,
however, would not be conclusive even in England and
much less so when construing the Canadian Act.

Bearing in mind that we are not now called upon to
construe a constitutional Act but an Act which the
Canadian Parliament passed in war time for the security,
defence and welfare of Canada, I do not think that the
maxim delegatus non potest delegare is applicable.

By the statute the Governor in Counecil is given power
to do and authorise such acts and things and make from time to time such
orders and regulations as he may deem necessary or advisable for the

security, defence, peace, order and welfare of Canada, and by subsection
2 such orders and regulations shall have the force of law.
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In the light of the necessity for delegation and what 1943
took place during the last war, and the decision of the Rurmmence
courts in the case of Fort Frances Pulp and Paper Co. v. ‘gshtd"lg}gf
Manitoba Free Press (1), I think it must be held that the _ the

Governor in Council has the power to delegate to others o Bustions

the performance of such duties as has been done in the Chemicals
enacted by

present case. Any such delegation would, of course; not Orderin

confer on the delegate power to do anything in conflict with C3uncE and

other provisions of the War Measures Act. One of such , ofthe
Controller of
prov1smns has been called to our attention, namely clause 4 Chemicals

of Order in Council No. 4996, in regard to eompensation, _made

) pursuant
This conflicts with seetion 7 of the War Measures Act and, thereto.
for that reason, is invalid. | Hudson J.
For these reasons, I concur in the followmg answers to T
the questions referred to us:
The answer to interrogatory number one is: The Regula-
tions are not ultra vires of the Governor General in Council
either in whole or in part, except paragraph four which is
ultra wvires. No question is before us concerning the
meaning, or the application, of any of the Regulations.
The answer to interrogatory number two is: The order
is not ultra vires of the Controller of Chemicals either in
whole or in part. Here again no question is before us con-
cerning the meaning, or the application, of the order or
any part thereof.
MERCURY OILS LIMITED (DEFEND-}
APPELLANT; 1942
ANT) o ire et ene e eiaaneaeas ’ ——
*May 13,
AND ‘ Do 54

VULCAN - BROWN PETROLEUMS )
RESPONDENT.
LiMiTEp (PLAINTIFF) ............... f

ON APPEAL FROM THE APPELLATE DIVISION OF THE SUPREME
COURT OF ALBERTA

Gas and 0il leases—Efect upon lease of subsequent legislation preventing
performance of a condition—W hether lease frustrated—C onstitutional
law—Validity of Oil and Gas Wells Act, Alberta, 1931, c. 46.

The appellant held under a lease from the owner “the right and interest of
the lessor in all the petroleum” in a certain parcel of land. The
respondent held under a prior sublease the petroleum and matural gas

*PresENT :—Rinfret, Kerwiﬁ, Hudson and Taschereau JJ. and Gil-

landers J. ad hoc.
(1) [19231 AC. 695.
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1943 rights in the same parcel of land. Under the last agreement, it was
M%BY agreed that the respondent should drill an oil well within a certain
Oms Lo, time, and within twelve months after completion of the first well it

v. would drill a second well and that, in default of so doing, it should
VuLrcan- be deemed to have abandoned the property, except the first well and

PE’?B%?I;'?MS the five acres surrounding it, and the appellant was to be entitled to

Lip. re-enter. The respondent drilled the first well, but did not drill the

—_ second well owing to the fact that certain regulations under The Oil
and Gas Wells Act, Alberta, 1931, c. 46, enacted after the execution of
the lease, prohibited the drilling of a well within 440 yards of any pro-
ducing well. The effect of these regulations was to make it impos-
sible for the respondent to drill a second well on a forty-acre plot
such as was covered by the lease. The respondent brought an action
for a declaratory judgment that there was no default or abandonment
and that its rights in the premises still continued. The trial judge held
that the respondent was entitled to the declaration as claimed and a
majority of the appellate court affirmed his decision.

Held that the judgment appealed from ([1942] 1 W.W.R. 138) should be
affirmed. When all the provisions of the sublease agreement are
read together, it cannot be said that the respondent was in default
within the contemplation of the particular clause providing for the
drilling of the second well. -

The Oil and Gas Wells Act, Alberta, 1931, c. 46, is not ultra vires of the
provincial leglslatuve

APPEAL from the judgment of the Appellate Division
of the Supreme Court of Alberta (1), affirming the judg-
ment of the trial judge, Shepherd J. (2), and maintaining
the respondent’s action for a declaratory judgment.

The material facts of the case and the questions at issue
are stated in the above head-note and in the judgment now
reported.

S. J. Helman K.C. for the appellant.
George Steer K.C. for the respondent.

W. 8. Gray K.C. for the Attorney-General for Alberta,
intervenant.

The judgment of Rinfret, Kerwin, Hudson and Tas-
chereau JJ. was delivered by

Hupson J.—This is an appeal from the judgment of the
Appellate Division of the Supreme Court of Alberta which,
by a majority of four to one, dismissed an appeal from a
judgment of Mr. Justice Shepherd awarding the plaintiff
a declaration as claimed in its statement of claim.

(1) 119421 1 WWR. 138; (2) [1941]1 3 WW.R. 384;
[1942]1 1 D.L.R. 209. [1942] 1 DL.R. 210.



S.CR.] SUPREME COURT OF CANADA

The material facts in the case are not in dispute. They
are fully set forth in the judgments below.

Briefly, the defendant appellant holds under a lease from
the owner
the right and interest of the lessor in all the petroleum which may be

found within or upon a parcel of land consisting of forty acres in the
provinve of Alberta.

The plaintiff holds under a prior sublease the petroleum
and natural gas rights in the said parcel of land. The lease
to the plaintiff provides that the plaintiff as lessee shall pay
as a rental or royalty for the premises: (1) twenty per cent
of all merchantable products received from the demised
premises; (2) a rental of forty dollars per annum payable
half yearly; (3) that the lessee should drill a well of a
defined character and capacity upon the land; and (4) that
within twelve months after completion of the first well it
would drill a second well and that, in default of so doing,
it should be deemed to have abandoned the property,
except the first, well and the five acres surrounding it.

The plaintiff has fulfilled the first three obligations as
above mentioned but did not drill the second well because
meanwhile new regulations under The Oil and Gas Wells
Act, 1931, chapter 46, Alberta, were passed. These regula-
tions made by order in council dated January 11th, 1939,
provided that the Board constituted under the Act may
prescribe the points at which wells may be drilled, and pro-
vided that no person shall commence to drill a well without
a licence and that no licence shall be issued for any well at
any point which was within 440 yards of any producing
well. These regulations ordinarily made it impossible to
drill a second well on a forty-acre plot such as was covered
by the lease here. The plaintiff respondent applied to the
Board for a licence under the regulations to drill a second
well on the leased premises but such application was
refused.

The defendant appellant (to whom the plaintiff had
attorned) took the position that the agreement to drill the
second well was absolute, that the plaintiff’s failure to drill
amounted to a default under the terms of the lease and
"that it must thereby be deemed to have abandoned its
interest in all, except the first well and the five acres sur-
rounding same. The plaintiff respondent thereupon com-
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menced this action claiming a declaration that there was
no default or abandonment and that its rights in the
premises still continued. ‘

The trial judge held that the plaintiff was entitled to the
declaration as claimed and the court of appeal by a
majority affirmed his decision.

The clause in the sublease providing for the second well
is as follows:

28. It is understood and agreed by and»- between the parties hereto
that upon the completion of the first well agreed to be drilled under the

terms of this lease, to commercial production or upon the abandonment
of the said well, that the lessee shall within a period of four months

' thereafter commence the actual drilling of another well on the premises

hereby demised, and that tn case of default of the lessee in so doing, he
shall be deemed to have abandoned the property hereby demised except-
ing only that in case the first well hereby agreed to be drilled shall
recover commercial production then and in such case the lessee shall be
entitled to retain the five acres immediately surrounding the said well
and of which the said well shall be the centre; and in case the lessee

_shall abandon the said well or any part thereof under the provisions of

this clause, the lessor shall be entitled to re-enter upon the said premises
or such part thereof as shall have been abandoned and the same to have
again to repossess and enjoy, anything herein contained to the contrary
notwithstanding.

There are several other clauses in the sublease which
have a bearing on this question. Clause 9 provides:

9. The lessee shall in respect to the prémises hereby demised, faith-
fully and punctually do and perform all covenants and conditions, acts,
matters and things as are required in the original lease from The Calgary
and Edmonton Corporation Limited, or which may be contained in any

regulations from time to time in force or promulgated by any proper
authority.

The original lease referred to in this clause 9 contained a
provision as follows:

The lessee shall and will carry on all drilling operations in strict

‘compliance with the statute and regulations and all other provisions
of law applicable thereto.
This provision, therefore, must be taken to be incorpor-
ated in the sublease. Then, it should be stated that the
original lease referred to above was surrendered and a new
lease to the defendant appellant substituted therefor. This
new lease contained a provision as follows:

That the lessee shall and will carry on all drilling operations in -
strict compliance with the statute and regulations'and all other provisions
of law applicable thereto, also in accordance with the regulations of the
Government of the province of Alberta applicable to Crown leases.
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Subsequently, by agreement between the lessor, the plain- 1943

. Nyt
tiff respondent and the defendant appellant, the respon- Mercury
dent attorned to and became tenant of the appellant and O’I‘SJ_’“"
acknowledged itself to be bound by the covenants and Vurcan-

Brown
conditions of the said sublease and all amendments there- Perposums
to and of such assignment. L.

The position then is that the defendant claims that the HudsonJ.
plaintiff has made default in not doing something which
if done would be contrary to another covenant in the lease
and at the same time contrary to a covenant made by
the plaintiff appellant in its own lease, and which act if
done might jeopardize the defendant’s own title.
In view of this paradoxical situation let us next look at

two other provisions of the sublease:

8. The lessee covenants and agrees that he will from and after the
commencement of drilling operations as herein agreed, carry on such
drilling operations continuously thereafter in a skillful and workmanlike
manner with competent workmen and efficient machinery and equipment
until the said well shall be drilled to commercial production or shall be
abandoned, subject only to such interruptions and delays as may occur
from causes beyond the control of the lessee, provided that lack of funds
shall not be considered a cause beyond the control of the lessee.

16. It is distinetly understood and agreed between the parties hereto
that drilling, pumping or other operations for proeuring or producing
petroleum and natural gas in, upon or from the said premises shall be
suspended only in the event that said operations are prevented by causes
beyond the control of the lessee and such operations shall be carried on
for so long a time as petroleum and natural gas or other products can
be produced and marketed at a price that shall be remunerative to the
parties hereto.

Reading all of these provisions together as we must, can
it be said that the plaintiff is in default within the con-
templation of clause 287 I do not think so.

The present is not a case of frustration or of unjust
enrichment. There is no total failure of consideration.
The plaintiff has paid the money rental in the past and
is under an obligation to pay it in the future. The plain-
tiff is, so far as we know, operating the first well and
paying the defendant the royalty on production provided
for by the sublease. Nor is it shown that there is any
special hardship imposed upon the defendant. It does not
appear that the defendant could get a licence to drill where
the plaintiff has failed. If the regulations are altered to
permit the drilling of another well, then both parties will
profit. The defendant will get the royalty and the plaintiff
the remaining share of the produects.
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1843 Apart from the construction of the contract itself, it
Mercory Wwas argued that the Oil and Gas Wells Act was ultra vires
On‘va_’m" of the provincial legislature, and that the order in council
Vorean-  establishing the regulations was beyond the power of the

pEfB%onggm Lieutenant-Governor in Council. All of the judges in the
Lm. gourts below have held this argument to be unfounded.
Hudsond. With this conclusion I agree.

T The title in fee simple passed from the Crown in the
right of the Dominion in 1906 and thereafter the provineial
legislature had power to legislate in respect of same. The
statement of the Chief Justice in the Spooner case (1) is

quite in accord with this conclusion.

I would, therefore, dismiss the appeal with costs to the
respondent, but there shall be no costs in respect of the
intervention of the Attorney-General.

Grrranoers J. (ad hoc)—I am of the opinion tﬁat the
appeal should be dismissed with costs.

Appeal dismissed with costs;
no costs as to intervention.

Solicitors for the appellant: Helman & Mahaffy..
Solicitor for the respondent: John W. Moyer.
Solicitor for the Attorney-General for Alberta: W. S. Gray.

12  FINE FOODS OF CANADA, LIMITED
*Nov.27.  (PETITIONER) .....ovvvvvenneeceeen. APPELLANT;
*Dec. 24. :
- . AND
METCALFE FOODS, LIMITED (Re-

ESPONDENT.
SPONDENT) &+ vvvevennnnnennnnnannnns } Respon

ON APPEAL FROM THE EXCHEQUER COURT OF CANADA

Trade marks—Petition to expunge respondent’s mark from Register—
Whether petitioner’s and respondent’s marks “ similar” within mean-
ing of s. 2 (k) of The Unfair Competition Act, 1932 (Dom., c. 38).

The appellant and respondent com-paﬂies were canners of vegetables, ete.
Appellant used the trade mark “Garden Patch”, registered in 1929,
and the trade mark “Summer Pride ”, which appellant commenced to

*PrespNT :—Rinfret, Davis, Kerwin, Hudson and Taschereau JJ.

(1) Spooner Oils Limited v. The Turner Valley Gas Conservation
Board, [1933]1 S.C.R. 629, at 644.
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use in 1935 but which by oversight was not registered. Respondent
in 1940 commenced to use, and registered, the trade mark “ Garden
Pride ”. Appellant petitioned to have respondent’s said trade mark
expunged from the Register, on the ground that its registration did
not accurately express or define respondent’s existing right in respect
of the mark since respondent was not entitled to use it owing to the
reasonable apprehension of confusion consequent upon its use between
appellant’s goods and those of respondent bearing it.

Held: 8aid trade marks “ Garden Patch” and “ Garden Pride ” were not,
nor were said trade marks “ Summer Pride ” (assuming that the Court
could fake it into consideration, motwithstanding its non-registration)
and “Garden Pride”, “similar ”, within the meaning of s. 2 (k) of
The Unfair Competition Act, 1932 (Dom., c. 38); and therefore the
dismissal of appellant’s petition by Maclean J., [1942] Ex. C.R. 22,
should be affirmed.

APPEAL from the judgment of Maclean J., late Presi-
dent of the Exchequer Court of Canada (1), dismissing the
present. appellant’s petition for a direction that a certain
trade mark of the respondent be expunged from the Regis-
ter of Trade Marks. The material facts sufficiently appear
in the judgment now reported.

0. M. Biggar K.C. for the appellant.
A. G. McHugh K.C. for the respondent.

The judgment of the Court was delivered by

KerwiN J.—This is an appeal by Fine Foods of Canada
Ltd. from a judgment of the late President of the Exche-
quer Court dismissing a petition under section 52 of The
Unfair Competition Act, 1932, to expunge the trade mark
“ Garden Pride ”, registered by the respondent, Metcalfe
Foods Itd., under No. NS14074 on October 17th, 1940, as
applied to canned fruits, vegetables, jams, jellies and pork
and beans. :

The respondent, whose principal place of business is at
Whitby, in the province of Ontario, commenced to make
use of that trade mark in or about the month of June,
1940. Before 1929, the predecessor in title of the appellant,
whose ‘principal place of business is at Tecumseh in
Ontario, commenced to use a trade mark “ Garden Patch ”
for the purpose of distinguishing its products, which
products are similar to those of the respondent, and caused
the said trade mark to be registered on October 2nd, 1929,

(1) [19421 Ex. C.R. 22; [1942] 2 D.L.R. 59; 2 Fox Pat. C. 113;
1 Can. Pat. Rep. 301.
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as number 219/47728. In the year 1935, the appellant
commenced to use the trade mark “ Summer Pride” also
for the purpose of distinguishing its produects, and shortly
thereafter instructed agents in Ottawa to cause the said
mark to be registered but, by oversight, no registration
was made.

The appellant and respondent have continued to use
their respective trade marks with reference to their
produets, and the ground for the application to the Exche-
quer Court is stated in the appellant’s petition as being
that the registration of the respondent’s trade mark
“ Garden Pride”

does not accurately express or define the respondent’s existing right in
respect of the said mark since the respondent is not entitled to use the
same owing to the reasonable apprehension of confusion consequent upon
its use between your petitioner’s goods and those of the respondent
bearing it.

Clause (k) of section 2 of The Unfair Competition Act,
1932, reads as follows:—

(k) *“Similar,” in relation to trade marks, trade names or distinguish-
ing guises, describes marks, names or guises so resembling each other or so
clearly suggesting the idea conveyed by each other that the contempo-
raneocus use of both in the same area in association with wares of the
same kind would be likely to cause dealers in and/or users of such wares
to infer that the same person assumed responsibility for their character
or quality, for the conditions under which or the class of persons by whom
they were produced, or for their place of origin;

- The learned President decided that the two trade marks

““Garden Patch” and “ Garden Pride” are not similar

within the meaning of this clause and I agree with him.
In coming to a conclusion as between the appellant’s
unregistered mark “Summer Pride” and respondent’s
registered mark “ Garden Pride ”’, the President considered
that he was not entitled to take into consideration the use
of the former because it was not registered. I express no
opinion on this point, for, even assuming that the Court
may. take into consideration the unregistered mark, the
two marks are not “similar ” within the meaning of that
expression as used in the Act.

~ The appeal should be dismissed with costs.

Appeal dismissed with costs.
Solicitors for the appellant: Smart & Biggar.
Solicitors for the respondent: McHugh & Macdonald.
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JOHN F. BOLAND, Execuror oF WALTER A '
JosEPH BOLAND, DECEASED (DEFENDANT) PPELLANT;

AND
EDWARD T. SANDELL (PLAINTIFF) AND )

ANT)

...............................

ON APPEAL FROM THE COURT OF APPEAL FOR ONTARIO

Limitation of actions—Sufliciency of notice filed under s. 87 (1) of The
Surrogate Courts Act, R.8.0. 1987, c. 108, to save claim from being
affected by The Limitations Act,” R.8.0. 1937, c¢. 118—Material par-
ticulars lacking in notice but supplied in affidavit attached—W hether
delivery of a certain unsigned memorandum was effective to avoid
operation of The Limitations Act.

This Court affirmed the judgment of the Court of Appeal for Ontario,
[1942] O.R. 226, holding that plaintiff was entitled to recover from
defendant, executor of B. deceased, upon a certain promissory note
made by the deceased to plaintiff, and that defendant was not
entitled to recover against plaintiff the amount of a certain account,
claimed as owing by plaintiff to the deceased’s estate, on the ground
that defendant’s remedy was barred by The Limitations Act, R.S.0.
1937, c. 118,

Held (1) That a certain notice of claim which plaintiff had filed under
8. 67 (1) of The Surrogate Courts Act, RS.0. 1937, c. 106, was a
substantial compliance with said s. 67 (1), so as to save plaintiff’s
claim upon the promissory note now sued upon from being affected
by The Limitations Act, notwithstanding that certain material par-
ticulars regarding the promissory note were not given in the notice
itself but were given in a verifying affidavit attached thereto.

(2) That the delivery by plaintifi to defendant of a certain memorandum,
not signed by plaintiff, in which appeared the sum now claimed as
owing by plaintiff to the deceased’s estate and a list of payments
made which in amount more than eovered it (which payments,
defendarit claimed, were in fact not made on the account now claimed
for) did not (even if the memorandum ecould be regarded as an
admission by plaintiff that there was a pending unsettled account;
and, semble, it could not be so regarded) have the effect of avoiding
the operation of The Limitations Act against the account claimed to
to be owing to the deceased’s estate.

APPEAL by the defendant from the judgment of the
Court of Appeal for Ontario (1) dismissing his appeal from
the judgment of Roach J.

In the action, which was commenced by writ issued on
June 21, 1940, the plaintiff sued the defendant as executor
of W. J. Boland, late of the City of Toronto, in the County

PreseNT:—Rinfret, Davis, Kerwin, Hudson and Taschereau JJ.

(1) [1942] OR. 226; [1942] 2 D.L.R. 404.

TaE SAID JOHN F. BOLAND (DrrEND- fRESPONDENTS.
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of York, deceased, upon a promissory note made by the
said deceased in favour of the plaintiff, dated April 28,
1932, payable three months after date.

On or about April 25, 1938, the plaintiff caused to be
filed in the office of the Registrar of the Surrogate Court
of the County of York a notice of claim, expressed to be
filed pursuant to the provisions of The Surrogate Courts
Act, R.S.0. 1937, c. 106, s. 67 (1). Sec. 67 (1) of that Act
provides that the provisions of The Limitations Act shall
not affect the claim of any person against the estate of a
deceased person “ where notice of such claim giving full
particulars of the claim and verified by affidavit” is filed
as provided for in said section prior to the date upon which
the claim would be barred by the provisions of The Limi-
tations Act. The notice in question gave the amount
claimed to be due and owing and the computation of such
amount, in which computation was stated the face amount
of the note and its date; but the notice itself did not say
whether said deceased became liable on the note as maker
or as endorser; it did not say that plaintiff was the payee
or that he became a subsequent holder; it did not say when
the note matured, nor where it was made payable. The
notice stated that “ the amount of the said indebtedness is
verified by affidavit hereto attached.” The attached
affidavit said that the deceased signed the note as promissor,
that it was dated at Toronto on April 28, 1932, that it was
in the principal sum of $3,500 and was payable to the
plaintiff’s order three months after date at the Bank of
Toronto, at St. Catherines, Ontario, and that the note did
not specify the rate of interest.,

The Court of Appeal held that, “ having regard to the
nature and purpose of s. 67 (1), what was done in this case
was a substantial compliance with it, and accordingly the
provisions of The Limitations Act do not affect the claim
upon the promissory note.”

The defendant alleged, by way of defence and by
counterclaim, an indebtedness of plaintiff to said deceased
for professional services rendered in 1927, as set out in a
bill of costs for $5,001.90 forwarded to plaintiff on or
about April 20, 1932. Against this claim the plaintiff
pleaded (inter alia) The Limitations Act, R.S.0. 1937,
c. 118, particularly ss. 48 and 49 thereof.

The account for said services was rendered in the name
of Macdonell & Boland, the members of which firm were
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the deceased and the defendant, but the defendant
claimed that the account belonged to the deceased himself
and had been so regarded and treated by the deceased.
At defendant’s request, the trial judge made an order
adding defendant in his personal capacity as a party
defendant and a party plaintiff by counterclaim. The
Court of Appeal held that all necessary parties were
before the Court to overcome any technical difficulty there
might have been, arising from the fact that the account
stood or was rendered in the name of Macdonell & Boland,
and that, for the purposes of set-off or counterclaim in
the action, the account might be treated as if it were the
account of said deceased alone.

To avoid The Limitations Act the defendant relied upon
a certain memorandum of account, not signed by plaintiff,
which had been delivered by plaintiff to defendant, in
which appeared the said sum of $5,001.90 and a list of
payments made which in amount covered it and left a
balance against Macdonell & Boland (1). Defendant
claimed that the payments set out in the memorandum
were in fact not made on said account now claimed for.

Dealing with said memorandum the judgment in the
Court of Appeal said:

This memorandum is not signed by the respondent, even if its
contents can be taken to be sufficient to prevent the operation of The
Limitations Act, and s. 54 of The Limitations Act, which requires that
to take a case out of the operation of the statute an acknowledgment
or promise by words only must be made or contained by or in some
writing signed by the party chargeable thereby or by his agenmt, would
seem to prevent the appellant from avoiding the operation of The
Limitations Act and succeeding in respect of the account.

Counsel for the appellant argued, however, that there is a class of
case, of which this is one, where the provisions of s. 54 of The Limita-
tions Act do not apply. As I understand his argument it is that, while
8. 54 requires some writing signed by the party to be charged or by his
agent in the case of an acknowledgment of a debt or a promise to pay,
either conditional or unconditional, yet where there is an admission of
-a pending wunsettled account between the parties that is neither an
ackno'wledgment nor 2 promise 10 pay coming within s. 54 of the statute,
it is as effective as either of them to take the c]mm out of the operation
of the statute. * * *

The Court of Appeal held against that contention. It
further said:
Even if the signature of the party to be charged could be regarded

as unnecessary, I find it difficult to read Ex. 13 [the said memorandum]

as an admission by the respondent that there is a pending wunsettled
account, * * *

(1) The memorandum is set out in the judgment of the Court of
Appeal, [1942]1 O.R. 226, at 235; [1942] 2 D.LR. 404, at 410.
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In the appeal to this Court, defendant’s counsel raised
the question of defendant’s right of “ retainer ’—his right,
notwithstanding the barring of remedy by The Limitations
Act, to retain and apply, as against any balance due to
plaintiff from the deceased’s estate on the promissory note
sued upon, the said indebtedness claimed to be owing by
the plaintiff to the estate and which remains and forms
part of the estate; referring to Noecker v. Noecker (1),
In re Akerman; Akerman v. Akerman (2), and other cases.

D. L. McCarthy K.C. for the appellant.
J. L. Y. Keogh for the respondent.
The judgment of the Court was delivered by

Kerwin J—At the conclusion of the argument of
counsel for the appellant, the Court intimated that it
would not require to hear from the respondent on the
question as to the effect of subsection 1 of section 67 of
The Surrogate Courts Act. This is a comparatively new
provision but we see no reason to disagree with the decision
of the Court of Appeal for Ontario as to its meaning. The
provisions of The Limitations Act, therefore, do not affect
the respondent’s claim upon the note.

As to the account of $5,001.90, which is set up as being
an account for services rendered by the late Walter J.
Boland to the respondent, an examination of the record
convinces us that this account was an account of the legal
firm of Macdonell and Boland. The question, therefore,
raised for the first time in this Court, that there is a right
of retainer by the appellant as executor of his brother’s
estate, does not arise and need not be considered.

On the remaining point that, irrespective of section 54
of The Limitations Act, there was an admission of a pend-
ing unsettled account between the respondent and Walter
J. Boland, effective to take the claim out of the operation
of the statute, we. agree with the Chief Justice of Ontario
and have nothing to add.

The appeal should be dismissed with costs to be paid
by the appellant John F. Boland as executor of the estate
of Walter Joseph Boland according to the usual form in

such cases. Appeal dismissed with costs.

Solicitor for the appellant: F. H. Snyder.

Solicitors for the respondent (plaintiff): Bench & Cavers.
(1) (1917) 41 Ont. L.R. 296. (2) [18911 3 Ch. 212.
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ELGIN REALTY COMPANY, LIM-l *Feb. 2
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ON APPEAL FROM THE EXCHEQUER COURT OF CANADA

Crown—Expropriation of land—Amount of compensation—Appellate
Court not interfering with award by Court of first instance when
latter has acted on proper principles of law and amount awarded
is supported by the evidence—Consideration of factors in arriving
at award, including postponed value over present market value—Date
to which interest allowed on amount awarded—Ezpropriation Act,
RS.C. 1927, c. 64, s. 32.

On an expropriation by the Crown under the Ezpropriation Act, R.S.C.
1927, c. 64, of certain city property, the Crown offered $408,640 and
the owner claimed $600,000. Maclean J., late President of the
Exchequer Court of Canada, awarded $497,500. The Crown appealed.

Held: The President did not act on any wrong principles of law, and
this Court should not interfere in the amount awarded.

In expropriation cases, when a Court of first instance, in determining the
amount to be awarded, has acted upon proper principles, has not
misdirected itself on any matter of law, and when the amount arrived
at is supported by the evidence, an Appellate Court should not disturb
its finding. (Vézing v. The Queen, 17 Can. SCR. 1, at 16, referred
to).

In arriving at his conclusion, the President took many factors into consid-
eration and examined them in a very detailed and precise man-
ner. He did so with the view of giving to the property its value
at the time of the expropriation, and, in doing so, dealt properly
with its postponed value over its present market value.

The value to the owner consists in all advantages which the land pos-
sesses, present or future, but it is the present value alone of such
advantages that falls to be determined. The future advantages,
therefore, may be taken into account in determining the value of the -
property, but in so far only as they may help to give to the prop-
erty its present value. (Cedars Rapids Manufacturing and Power
.Co. v. Lacoste, [1914] A.C. 569, at 576).

Held, also, that the owner was entitled to interest at 5 per cent. per annum
from the date the land was taken by the Crown to the date of the
judgment of this Court, for, an appeal having been taken to this
Court, the date of its judgment becomes “the date when judgment
is given” within the meaning of s. 32 of the said Ezpropriation Act.
(The discretion of the Minister of Finance to allow interest under
5. 53 of the Exchequer Court Act may be exercised only from the

date of the final determination of the amount until payment by the
Government).

PresenT:—Rinfret, Davis, Kerwm, Hudson and Taschereau JJ:
72977—1
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APPEAL by the Crown, plaintiff, from the judgment
of Maclean J., late President of the Exchequer Court
of Canada, dated February 26, 1942, awarding to the
defendant the sum of $497,500, together with interest
thereon at the rate of 5 per cent. per annum from August
17, 1939 (the date of expropriation) to the date of the
judgment, in full compensation for the lands and premises
in question, expropriated by the Crown under the Exzpro-
priation Act, R.S.C. 1927, ¢. 64, and also for all damages
arising out of the said expropriation. The Crown had
offered $408,640. The defendant had claimed $600,000,
and it entered a cross-appeal, but this was later aban-
doned. The lands taken by the Crown are in the City
of Ottawa, on Elgin street, between Queen street and
Albert street, and have a frontage of 198 feet, 8 inches,
on Elgin street, and a frontage of about 132-64 feet on
both Queen street and Albert street, and have a super-
ficial area of 26,388 square feet.

F. P. Varcoe K.C. and W. R. Jackett for the appellant.

J. B. Cartwright K.C. and H. P. Hill Jr. for the
respondents.

The judgment of the Court was delivered by

TascHEREAU, J—This is an appeal from the judgment
of the late Mr. Justice Maclean, President of the
Exchequer Court of Canada, pronounced on the 26th of
February, 1942, granting to the Elgin Realty Company,
Limited, a sum of $497,500, with interest from the 17th
of August, 1939, in full compensation for its lands and
premises expropriated by the appellant. The Crown
offered $408,640 and the defendant claimed $600,000. The
Crown now appeals, and the respondent also entered a
cross-appeal, which was later abandoned, so that we are
concerned only with the main appeal. ‘

The lands taken are located in Ottawa on Elgin street,
between Queen and Albert streets; they have a frontage
of 132 feet on both streets, and of 198 feet and 8 inches on
Elgin street, and the superficial area is of 26,388 square
feet. On these expropriated lands, were originally three
buildings: one, which was the largest, known as the Grand
Union Hotel; the second, the Elgin Building Annex, and
the third was the Elgin Cottage. In 1918, additional floors
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were added to the Annex and alterations were made so that Ef
they could be used as an office building. From that time Trs Kme
until the date of expropriation, the building has been g%
used by the appellant under a lease subject to cancella- 'REA% Co.
tion on three months notice. The total costs of the lands, ___
buildings and repairs amounted to approximately $350,000, Taschereaud.

The only point in issue, apart from the question of
interest, and with which I will deal later, is whether the
amount awarded by the learned President should be varied
by this Court.

In expropriation cases it is settled, I think, that when
determining the amount, a court of first instance has acted
upon proper principles, has not misdirected itself on any
matter of law, and that when the amount arrived at is
supported by the evidence, a Court of Appeal ought not to
disturb its finding. This rule has for many years been the
guiding principle in this Court, and a reference may be
made to Vézina v. The Queen (1). At page 16, Mr. Justice
Patterson, with whom concurred Strong J., Fournier J.,
and Tasehereau J., said:—

Where the tribunal of first instance has proceeded on correct prin-
ciples and does not appear to have overlooked or misapprehended any
material fact, an appeal against the amount awarded will in most cases
resemble an appeal against an assessment of damages in an action,

which would be a hopeless proceeding unless some very special reason
for the interference of the appellate court can be shown.

In order to arrive at the conclusion he has reached, the
President of the Exchequer Court has taken many factors
into consideration and has examined them in a very
detailed and precise manner. After giving a full and com-
plete description of the property, after taking into account
its purchase price, all the expenditures made for repairs,
alterations and improvements, the annual rent derived
from the property and its gross and net incomes and the
particular conditions of the lease, the learned President
examined with much care the special adaptability of the
property for particular purposes, by reason of its size and
location, and the most advantageous use that could be
made of it; he considered the value given to the property
by the widening of Elgin street, the public improvements
made in the vicinity, the value of neighbouring proper-
ties, the prices paid when the Sun Life property and the

(1) (1889) 17 Can. SCR. 1.
7297713
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E‘lj Russell Hotel were purchased, and after weighing the evi-
Tee Kine dence of the experts, and the various reasons brought for-
Eroy  Ward by them, he came to the conclusion that the sum of
Reawry Co. $497,500 was a fair compensation to be paid to the

TD.
respondents.

Taschereaud. A1) these various factors were examined in view of giv-
ing to the property its value at the time of the expropria-
tion. And as to the postponed value of the property over
its present market value, the President said that it was:

the present worth of that postponed value that is to enter into the
computation of the compensation to be awarded..

He also said:

I do not mean to say that the defendant, by reason of the special
adaptability of its property for particular purposes on account of its
size, shape and location, is thereby entitled to a bypothetical or specu-
lative value which has no real existence, and therefore any remote
future value must be adequately discounted.

. I believe that this is an accurate statement of the law,
[for the value to the owner consists in all advantages which
‘the land possesses, present or future, but it is the present
§;,va,lue alone of such advantages that falls to be determined.
‘The future advantages, therefore, may be taken into account
tn determining the value of the property, but in so far

nly as they may help to give to the property its present
Walue (Cedars Rapids Manufacturing and Power Co. v.
Lacoste et al.) (1).

My conclusion is, therefore, that the President did not
act on any wrong principles of law, and I see no reason for
interfering in the amount of the award.

In his reasons for judgment, the learned trial Judge
does not deal with the question of interest, but, the formal
judgment grants interest at the rate of 5 per cent. from the
17th of August, 1939, until the date of the judgment of
the Exchequer Court. The respondents claim that interest
should now be granted until the date of the judgment
of this Court.

The appellant submits that in the event of the appeal
being dismissed, no direction as to interest can be given
by this Court, and that the Exchequer Court judgment
should remain unaltered.

(1) [1914] A.C. 569, at 576.
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It was pursuant to sections 27 and 28 of the Expro- 1943
priation Act (R.S.C. 1927, Chapter 64) that the Attorney Tue Kmo
General of Canada caused to be exhibited the informa- %
tion in this matter. Section 32 of the same Act deals REAﬁY Co.

with the question of interest and reads as follows:— -

32. Interest at the rate of five per centum per annum may be Taschereau J.

allowed on such compensation money from the time when the land
or property was acquired, taken or injuriously affected to the date
when judgment is given; but no person to whom has been tendered
a sum equal to or greater than the amount to which the Court finds
him entitled shall be allowed any interest on such compensation money
for any time subsequent to the date of such tender.

An appeal having been taken to this Court, I believe
that the date of the judgment of this Court becomes
“the date when judgment is given” within the mean-
ing of the above section.

It would indeed be unfair to hold otherwise. The
property was producing a very substantial revenue, of
which the respondent is now deprived; and the only
compensation that can be given for this loss is by way
of interest on the money awarded, which stands in place
of the property which has been expropriated and from
which the appellant derives revenues.

It has been submitted that under section 53 of the
Exchequer Court Act, the payment of interest is left to
the discretion of the Minister of Finance. The Minister
has under this section power to allow interest at the rate
of 4 per cent., but this discretion may be exercised only
from the date of the final determination of the amount,
until the moneys are paid by the Government.

My conclusion is that the respondent is entitled to
interest at the rate of 5 per cent. per annum, from the
date the land has been taken, to the date of the judg-
ment of this Court, and that this appeal should be dis-
missed with costs.

Appeal dismissed with costs. Respondent entitled to
interest as stated in above reasons for judgment.

Solicitor for the Attorney-General of Canada: F. P.
Varcoe.

Solicitors for the respondents: Hill, Hill & Hill.
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192 MERCO NORDSTROM VALVE COM-)
*June 16,17 PANY axp PEACOCK BROTHERS |} ArpELLANTS;
*Bl‘gﬁz LIMITED (PLAINTIFFS) ............. J

AND
J. F. COMER (DEFENDANT)........0ou... RESPONDENT.

ON APPEAL FROM THE EXCHEQUER COURT OF CANADA

Pateni—Infringement—Invention of improvement in plug valves—Spect-
fication and claims limiting invention to improved method of attain-
ing an old object—Monopoly limited to particular mode described—
No infringement unless same thing taken and same result atiained
in substantially the same way.

Plaintiffs claimed that defendant had infringed their rights under a patent
for an invention relating to an improvement in plug valves (used,
e.g., in pipe lines) of the type in which lubrication of the bearing or
seating surfaces of the valve is effected by forcing lubricant under
pressure into the contact joint between the plug and the valve seat
in the casing. An object of the invention was to provide the valve
with a system of lubricating grooves of such arrangement as to pre-
vent leakage, with the arrangement being such as to effect the cutting
off from the supply of lubricant under pressure of any grooves
becoming exposed to the line fluid when the plug was being turned.

Held: Plaintiffs’ patent in suit and every claim therein were limited to
a tapered plug valve, while defendant did not make use of a “tapered
valve” but used a cylindrical valve; and that fact was sufficient, in
view of the nature of the patent, to defeat the claim for infringe-
ment, as the principle of the valves was different; defendant’s type
of valve was entirely different from that of plaintiffs. On this ground,
the dismissal of the action by Maclean J. ([1942] Ex. C.R. 138 and
156) was affirmed. (This Court also stated that “other material
differences and distinetions in important particulars” might be pointed
out between the methods adopted respectively in plaintiffs’ patent
and by defendant to accomplish their results).

The patented invention could not be said to consist in the discovery of
a new principle or of a method of attaining a new result; the speci-
fication and the claims limited the invention to an improved method
of attaining an old object. In such a case the monopoly is limited
to the particular mode described (Tweedale v. Ashworth, 9 RP.C.
121, at 128, and other cases, cited). The patentee was limited by
the patent claims to the precise mechanism described and there
could be no infringement unless defendant had taken the same thing
and attained the same result in substantially the same way.

APPEAL by the plaintiffs from the judgment of
Maclean J., late President of the Exchequer Court of
Canada (1), dismissing their action, which was brought

*PresenT:—Duff C.J. and Rinfret, Kerwin, Hudson and Taschereau JJ.

(1) 119421 Ex. C.R. 138 and 156; [19411 2 D.LR. 10, and [1942]
1 D.L.R. 316.
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for relief (declaration of validity of patent, declaration
of infringement, injunction, damages, etc.) because of
alleged infringement of their rights under patent no.
270,557, dated May 10, 1927, granted to the plaintiff
Merco Nordstrom Valve Company, assignee of Sven
Johan Nordstrom, the inventor. The plaintiff Peacock
Brothers Limited was the licensee of the plaintiff
Merco Nordstrom Valve Company under the patent. The
invention related to an unprovement in plug valves (used,
e.g., in pipe lines) of the type in which lubrication of the
bearing or seating surfaces of the valve is effected by fore-
ing lubricant under pressure into the contact joint between
the plug and the valve seat in the casing. An object of the
invention was to provide the valve with a system of lubri-
cating grooves of such arrangement as to prevent leakage,
with the arrangement being such as to effect the cutting off
from the supply of lubricant under pressure of any grooves
becoming exposed to the line fluid when the plug was being
turned.

Maclean J. held that there had been no infringement,
and further held that, as between the parties, the patent
was invalid for want of invention. (This latter question
is not dealt with in the judgment of this Court, now
reported, the dismissal of the action being affirmed on the
ground of non-infringement).

R. 8. Smart K.C. and E. L. Medcalf for the appellants.
E. G. Gowling and G. F. Henderson for the respondent.
The judgment of the Court was delivered by

Rinrrer, J-—This is an action alleging that the respon-
dent has infringed the rights of the appellants under Cana-
dian Patent No. 270557, dated May 10th, 1927, for an
invention of one Sven Johan Nordstrom relating to valves.

The learned President of the Exchequer Court of Can-
ada dismissed the action on the ground that the appel-
lants’ patent was invalid, null and void as between the
parties, and further that there had been no infringement
on the part of the respondent.

The patent relates to a pipe line valve of the plug type,
comprising a casing which is connected into a pipe line and
has passages forming a continuation of the pipe line and a
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Eﬁ round plug inserted in the casing, with its axis at right
Mzrco angle to the line or passages for closing or stopping flow

NowbsmoM. 1oyl the line.

ET AL. In the specification, the invention is described as being

CoMmER  an improvement in valves, and more particularly an improvement in plug
R'f_t 3 valves of the type in which lubrication of the bearing or seating surfaces

MIELY. of the valve is effected by forcing lubricant under pressure into the con-
tact joint between the plug and the valve seat in the casing.

The claims are five in number. It is not necessary to
reproduce each of them, as they are rather lengthy. Claim
No. 4 may be chosen as typical. It reads as follows:

A valve comprising, a casing having a passageway therethrough and
a tapered valve seat formed transversely of the passageway, a tapered
plug seated in the valve seat and having a hole adapted to register with
the passageway, longitudinal and transverse grooves in the seating sur-
face of the valve arranged to form when the plug is in either its closed
or open position two diametrically opposed closed eircuit grooves, and
means for introducing a plastic substance under presssure into the grooves,
the longitudinal grooves being so arranged that they are only supplied
with lubricant under pressure when they are not exposed to the fluid
passing through the valve, but are cut off from the supply of lubricani
under pressure when they are exposed to the fluid passing through the
valve.

It is important to notice that in each of the claims the
invention is referred to as having “a tapered valve seat
formed transversely of the passageway, a tapered plug
seated in the valve seat”, ete.

The respondent does not make use of a “tapered valve,”
but uses a cylindrical valve; and, in my opinion, in view
of the nature of the patent in suit, this is sufficient to
defeat the claim for infringement, as the principle of the

two valves is different.

Nordstrom’s invention can certainly not be said to con-
sist in the discovery of a new principle or of a method of
sttaining a new result. The specification and the claims
limit the invention to an improved method of attaining an
old object. In such a case, the monopoly is limited to the

i\‘pa,rt‘iculam mode described {British United Shoe Machinery
Company Ltd. v. A. Fussell & Sons Ltd. (1); Clarke v.
Adie (2); Curtis v. Platt (3); Gillette Safety Razor Co.
of Canada, Ltd. v. Pal Blade Corporation, Lid. (4)).

/

(1) (1908) 25 R.P.C. 631. (3) (1863) 3 Ch.D. 135 (note).
(2) (1877) 2 App. Cas. 315. (4) 119331 S.C.R. 142, at 150.
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As was stated by Lord Watson, in Tweedale v. Ashworth 3‘1_3:

(1); N Mezrco
. . . ORDSTROM
The plain object of the invention as described in the Specification "v,1vy Co.

is to substitute better mechanical equivalents for those already known ET AL.
and used as a means to the same end. It follows that, in construing the v.
Appellant’s Specification, the doctrine of mechanical equivalents must be Commr
left out of view. He cannot bring within the scope of his invention any RiIEb I
mechanical equivalent which he has not specifically described and elaimed. _

A similar observation was made by Lord Davey in Con-
solidated Car Heating Company v. Came (2).

I agree, therefore, with the learned President, when he
says, in his judgment:

Nordstrom is limited by his claims to the precise mechanism
described and he must abide by the result of his limitation,-and there can -
be no infringement unless the defendant has taken the same thing a,nd}\
attaing the same result in substantially the same wayr./

g

The appellants’ patent, and every claim therein, are
limited to a tapered plug valve. The type of valve of the
respondent is entirely different.

In relation to this point, I may refer to the cross-exam-
ination of Matheson, an engineer of the appellant com-

pany:

Q. Does your own company not make a close distinction between
a tapered and cylindrical valve?—A. Certainly. We are not now making
any cylindrical valve.

Q. But would you not make a distinction in referring to the two
types of valves?—A. Yes. We and our engineers talking between our-
selves certainly make a distinction as well as we do to other mechanical
details,

Q. How would you classify the defendant’s valve; as a cylindrical or
tapered valve?—A. It is for practical purposes a cylindrical valve even
though some specimens might show a slight taper.

Q. The taper to which you referred showed a little over 1/1006 inch?
—A. Yes.

Q. Did the taper vary in the different valves you measured?—A. The
other ones I examined—some other two sizes, I did not have any taper
measuring instrument to wuse.

His LorpsHIP: Are you suggesting there is a distinction between a
cylindrical and tapered valve?

Mr. Gowring: Yes, my Lord.

His LorpsaIP: Other than a patentable distinetion?

Mr. Gowuing: Yes sir. That is one of our main defences to the
action, my Lord.

It appears by the evidence that the appellants have
manufactured and sold, as well as taken patents on, both
valves; but they have decided to sue the respondent on
.a patent which is specifically limited to a tapered valve.

(1) (1892) 9 RP.C. 121, at 128. (2) [19031 A.C. 509 at 516-518.
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Other material differences and distinctions in important
particulars may be pointed out between the two methods
adopted respectively in the appellants’ patent and by the
respondent to accomplish their results; but, from the view-
point of infringement, the fundamental difference between
the precise mechanism described in Nordstrom’s claims and
the means adopted by the respondent is, in my opinion,
sufficient to dismiss the contention that Patent No. 270,557
has been and is being infringed by the respondent.

The above conclusion disposes of the appellants’ action;
and I do not find it necessary to decide whether, as
between the parties, the letters patent of the appellants are
valid. On that point, I express no opinion, so far as the
present case is concerned.

The appeal should be dismissed with costs.

Appeal dismissed with costs.
Solicitors for the appellants: Smart & Biggar.

Solicitors for the respondent: Herridge, Gowling, Mac-
Tavish & Watt.

THE MINISTER OF NATIONAL) .
REVENUE ........ccovvevinnnnnnn. [ CPFELLANT;

AND

THE KELLOGG COMPANY OF CAN-
ADA, LIMITED ..............c0.s.

ON APPEAL FROM THE EXCHEQUER COURT OF CANADA

} REespoNDENT.

Income tazr—Deductions in computing income—Legal expenses incurred
in defending suit against using certain words.in connection with sale
of products—Income War Tax Act, RS.C. 1927, c¢. 97, s. 6 (a) (b).

In computing income for purposes of income tax under the Income War
Tax Act, RS.C. 1927, ¢. 97, in the ordinary course legal expenses
are simply current expenditures and deductible as such. In the
present case it was held that legal fees and expenses incurred by
respondent in successfully defending a suit for an injunction againsi
alleged infringement of registered trade marks by using certain words
in connection with the sale of respondent’s products, fell within that
general rule; in that suit the question in issue was whether or not
said trade marks were valid, and the right upon which respondent
relied was not a right of property, or an exclusive right of any
description, but the right (in common with all other members of the
public) to describe its goods in the manner in which it was describing
them.

*PresENT:—Duff CJ. and Rinfret, Davis, Kerwin and Hudson JJ.
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The Minister of National Revenue v. The Dominion Natural Gas Co.,
Lid,, [1941] S.C.R. 19, distinguished.

Appeal from judgment of Maclean J., [1942] Ex. C.R. 33, dismissed.

APPEAL by the Minister of National Revenue from
the judgment of Maclean J., late President of the
Exchequer Court of Canada (1), allowing the appeal of
The Kellogg Company of Canada, Limited, the present
respondent, from the decision of the Minister of National
Revenue affirming certain assessments against said com-
pany for income tax under the Income War Tax Act,
R.S.C. 1927, c. 97, which assessments disallowed as dedue-
tions, in computing the company’s income, the amounts
of legal fees and expenses incurred in defending a suit
brought against it in which there was claimed an injunc-
tion to restrain an alleged infringement of registered trade
marks by the present respondent’s use of certain words
in connection with the sale of some of its products. In
that suit the present respondent succeeded throughout,
in the courts of Ontario and before the Judicial Com-
mittee of the Privy Council. It was held that the said
trade marks were not valid (2).

The respondent claimed that the legal fees and expenses
incurred in defending the said suit were ‘“wholly, exclu-
sively and necessarily laid out or expended for the pur-
pose of earning the income” (s. 6 (a) of said Act). The
Minister claimed that they were not so, and that they
constituted an outlay or payment on account of capital
within s. 6 (b) of said Act. '

C. W. R. Bowlby K.C. and A. A. McGrory for the
appellant.

0. M. Biggar K.C. for the réspondent.
The judgment of the Court was delivered by -

Tae CamiEr JusTice—Mr. Bowlby rested his case on
the decision of this Court in The Minister of National
Revenue v. The Dominion Natural Gas Company, Lim-
ited (3). That decision was concerned with a deduction

(1) 119421 Ex. CR. 33; [1942] 2 DL.R. 337.
(2) The judgment in the Privy Council is in 55 R.P.C. 125; [1938]
2 D.L.R. 145,
(3) [1941] SC.R. 19.
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claimed by the respondents in respect of the costs of
litigation which in its result affirmed the right of the
respondents under certain by-laws of the Township of
Barton to sell gas in certain localities in the City of
Hamilton, Ontario. The boundaries of Hamilton having
been extended to include parts of the Township, the
United Company, which had certain exclusive rights
under by-laws of the city, advanced the claim that under
these by-laws it had the exclusive right to sell gas in
the whole area embraced within the extended boundaries
of Hamilton, including the localities in question. This
claim was disputed and, in the course of the litigation,
there was an appeal to the Judicial Committee of the
Privy Council and in the result the right of the respon-
dent company under the by-laws of the Township was
sustained.

It was held by this Court that the payment of these
costs was not an expenditure “laid out as part of the
process of profit earning,” but was an expenditure made
“with a view of preserving an asset or advantage for the
enduring benefit of the trade” and, therefore, capital
expenditure.

The present appeal concerns expenditures made by the
respondent company in payment of the costs of litiga-
tion between that company and the Canadian Shredded
Wheat Company. To quote from the judgment of the
Privy Council, delivered by Lord Russell of Killowen
in Canadian Shredded Wheat Co. Ltd. v. Kellogg Co. of
Canada, Ltd. (1), the Canadian Shredded Wheat Com-
pany claimed
an injunction to restrain [the respondent] from infringing the registered
trade marks consisting of the words ‘“Shredded Wheat” by the use of
the words “Shredded Wheat”, or “Shredded Whole Wheat” or “Shredded

Whole Wheat Biscuit”, or any words only colourably differing there-
from.

As regards this payment, the question in issue was
whether or not the registered trade marks of the plain-
tiffs in the action were valid trade marks, or, in other
words, whether or not the present respondents, The
Kellogg Company, and all other members of the publie
were excluded from the use of the words in respect of
which the complaint was made. The right upon which

(1) [19381 2 D.L.R. 145, at 149.
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the respondents relied was not a right-of property, or an 1943
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exclusive right of any deseription, but the right (in com- Muvisrer
mon with all other members of the public) to describe ,°° =
their goods in the manner in which they were describing Revenve
them. Kerioca

It was pointed out in The Minister of National Rev- COB?;‘NY
enue v. The Dominion Natural Gas Company, supra, Canapa, L

at p. 25, that in the ordinary course legal expenses are -w'~y

simply current expenditures and deductible as such. The —
expenditures in question here would appear to fall within
this general rule.
It is very clear that the appellant does not succeed in
bringing his case within the decision upon which he
relies.
The appeal should be dismissed with costs.
Appeal dismissed with costs.
Solicitor for the appellant: W. S. Fisher.
Solicitors for the respondent: Smart & Biggar.
IN THE ESTATE OF GEORGE HARMES, DECEASED 1942
——
ERNEST W. HINKSON.................. APPELLANT; *May2 %9,20,
AND *Fel})?és

PAUL HARMES anxp THE CUS- R
TODIAN OF ENEMY PROPERTY. ESPONDENTS.

ON APPEAL FROM THE COURT OF APPEAL FOR SASKATCHEWAN

Will—Validity—Will prepared by one who benefits under it—Attitude of
suspicion to be taken by the Court—Onus to remove suspicion—Evi-
dence—Findings at trial.

Where a will is prepared by one who benefits under it, it should be viewed
with suspicion and the Court should be vigilant and jealous i exam-
ining the evidence in support of the instrument and should not pro-
nounce in its favour unless the suspicion is removed and unless it is
judicially satisfied that the paper propounded is the true will of the
deceased.

In the present case (where a beneficiary under a will had prepared it and
conducted its execution) the trial Judge pronounced in favour of the
validity of the will. His judgment was reversed by the Court of
Appeal for Saskatchewan, [19421 1 W.W.R. 385, which held (Martin,

*Present :—Rinfret, Kerwin, Hudson and Taschereau JJ., and Gill-
anders J. ad hoc.
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CJ.S., dissenting) that the trial Judge had failed to assume adequately
the attitude of suspicion required by the rule above stated, and that,
under the circumstances in question and on the evidence, a finding in
favour of the validity of the will was not justified. Appeal was brought
to this Court.

Held (Hudson J. dissenting): The appeal should be allowed and the
judgment of the trial Judge restored. He was, as shown by a careful
reading of his judgment, well aware of said rule of law and had it in

" mind when considering the evidence. His findings, made in face of
contradictory evidence and based on the credibility of the witnesses,
should not lightly be disturbed. Reasons of Martin, C.J.S., dissent-
ing, in the Court of Appeal (cited supra) approved.

Per Hudson J., dissenting: Under the circumstances of the case, the
onus was heavily on appellant, and, on the evidence, he had com-
pletely failed to remove the suspicion created by those circumstances;
and had failed to establish that the deceased fully understood what
he was doing in disposing of his property in the terms of the alleged
will. The trial Judge failed to realize the strength of said onus.

APPEAL from the judgment of the Court of Appeal for
Saskatchewan (1). _

The Canada Permanent Trust Company, the executor
named in a document purporting to be the last will and
testament of George Harmes, late of the City of Regina,
in the Province of Saskatchewan, deceased, petitioned the
Surrogate Court of the Judicial District of Regina, Prov-
ince of Saskatchewan, for an order for proof in solemn
form of the said will.

The will had been prepared by Ernest W. Hinkson,
the appellant, while present with the deceased, and he (the
appellant) conducted its execution. He was not a relative
of the deceased. He was the residuary legatee under the
will. The will was dated April 3, 1941. The deceased died
on April 4, 1941.

It was ordered that proceedings be taken to prove in
solemn form the alleged will or such part or parts thereof
as might be established in evidence. By a subsequent
order it was directed (inter alia) that at the trial of the
proceedings the question of the validity of the will, in
whole or in part, be determined, including the following
issues:

(a) the testamentary capacity of the said deceased at the time of

his purported execution of the said alleged will;
(b) the due execution of the said alleged will by the said deceased:

[1942] 1 W.W.R. 385.
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(¢) the knowledge and volition of the testator as to the contents of
the said alleged will so far as knowledge and volition are necessary
to the validity thereof;

(d) the allegation of Paul Harmes and the Custodian that the
execution of the said alleged will was procured by the undue influence
of the said Ernest W. Hinkson.

The validity of the will was contested by Paul Harmes
(a nephew of the deceased, and a beneficiary under the will)
and by The Custodian of Enemy Property (on behalf of
next of kin of the deceased, residing in Greece), who were
the respondents in the present appeal.

The trial Judge, Hannon J.8.C. (Judge of the said Sur-
rogate Court), held the will to be valid. He found as
follows (as recited in the formal judgment):

(a¢) That the said George Harmes, deceased, du*l‘y executed the said
alleged will on the 3rd day of April, AD. 1941;

(b) That at the time of the making and execution of the said alleged
will the said deceased had sufficient testamentary capacity to
make and execute the same;

(c) That the said alleged will was made and executed with the
knowledge and volition of the said deceased;

(d) That the allegation of Paul Harmes and The Custodian that the
execution of the said alleged will was procured by the undue
influence of the said Ernest W. Hinkson has not been established;

and that the said will of the eaid deceased is valid and has been duly
proven as a whole, and is entitled to be admitied as a whole to probate;

and he decreed probate of the will, as a whole, in solemn
form of law.

The said Paul Harmes and the said Custodian appealed
to the Court of Appeal for Saskatchewan, which, by a
majority (Mackenzie and MacDonald JJ.A.) allowed the
appeal, and (by the formal judgment) set aside the
judgment of Hannon J.8.C. (except certain paragraphs
as to costs, stay of proceedings, and administration of
property) and ordered and adjudged that the whole of
the alleged will was invalid and be not admitted to pro-
bate and that the application to prove it in solemn form
be dismissed.

The majority of the Court of Appeal held that. the
trial Judge failed to assume adequately the attitude of
suspicion rendered necessary by the circumstances in ques-
tion and that, under those circumstances and upon the evi-
dence, a finding in favour of the validity of the will was not
justified.
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Martin, C.J.S., dissented and would dismiss the appeal,
holding that the trial Judge was, as shown by a careful
reading of his judgment, well aware of the rule of law
requiring an attitude of suspicion in the circumstances,
and had it in mind when considering the evidence; that
the trial Judge had an opportunity of observing the
demeanour of the witnesses and judging of their credibility
and honesty in a way that no appellate tribunal could
have, and his findings that Hinkson was a truthful witness
and that the deceased was of testamentary capacity and
signed the will of his own volition and with a knowledge
of its contents, should not be disturbed; that, in view of
the circumstances in connection with the life of the
deceased, the will was not an unnatural one; and that,
upon the evidence, the will was properly executed, and
when the deceased executed it he was of testamentary
capacity and fully aware of what he was doing; and
that the will was entitled to be admitted to probate,
failing affirmative proof of the allegation that the deceased
was prevailed upon to execute it by the undue influence
of Hinkson; and that there was no evidence to support
the allegation of undue influence.

Ernest W. Hinkson appealed to this Court.
E. C. Leslie K.C. for the appellant.

8. R. Curtin K.C. for the respondent The Custodian of
Enemy Property.

R. M. Balfour for the respondent Paul Harmes.

The judgment of Rinfreﬁ, Kerwin and Taschereau JJ. was
delivered by

Rinrrer, J—In my opinion, this appeal should be
allowed and the judgment of the trial judge should be

restored.
The case went to trial on the following issues:

1. The testamentary capacity of the deceased at the time
of the execution of his will;

2. The due execution of the will;

3. The knowledge and volition of the testator as to the
contents of the will, so far as they were necessary to the

validity thereof;
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4. The allegation that the execution of the will was pro-
cured by the undue influence of the appellant.

On all these issues, the learned trial judge decided that
the will was duly proven in solemn form as a whole;
and he directed that probate should issue to the execu-
tors named therein.
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In the Court of Appeal, the Chief Justice of Saskat- RmfretJ

chewan, in a very elaborate and exhaustive judgment,
was in favour of confirming the trial judge and of dis-
missing the appeal, which, however, was allowed as a
result of the judgments of Mackenzie and MacDonald,
JJ.A.

In this Court, there does not seem to have been any
question about the issues concerning the testamentary
capacity of the deceased or the due execution of the
will; but the argument was mainly, if not exclusively,
directed to the two other issues.

The will was written by the appellant, who benefits
under it; and, under such circumstances, the principle is
that it should be viewed with suspicion and that

the Court should be vigilant and jealous in examining the evidence
in support of the instrument and should not pronounce in its favour
unless the suspicion is removed and unless it is judicially satisfied that
the paper propounded is the true will of the deceased.

In Riach v. Ferris (1), Crocket J., speaking on behalf of
the Court, after a review of the authorities, stated that the
testator, in that case, was shown to have been

of sound and disposing mind and memory when he executed [his willl
* * % and that that will was consequently entitled to be admitted
to probate, falling affirmative proof of the defendants’ allegation that
he was prevailed upon by fraud and undue influence on the part of
[the beneficiary] to execute it.

And the Chief Justice of this Court, after having declared
that he entirely agreed in the conclusion of Crocket J. as
well as in the reasons by which this econclusion was sup-
ported, added a statement, with regard to cases of wills
prepared under circumstances which raised well-grounded
suspicions, to the effect that the law on the subject was
well established and was best and completely stated in a
passage of Lord Davey in Tyrrell v. Painton (2):

(1) [1934] S.C.R. 725. (2) L.R. [1894] P. 151, at 159-

160.
720772
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1943 * * * the principle is, that wherever a will is prepared under eir-
T"‘ cumstances which raise a well-grounded suspicion that it does not
HA:B;::S express the mind of the testator, the Court ought mot to pronounce

Esrare. 10 favour of it unless that suspicion is removed.

Hinkson o

v. In the present case, the reason expressed by the majority
Hﬁfﬁs’ of the Court of Appeal for interfering with the judgment
Rintrot ] of the Court of first instance was that, in the view of the

—— " learned Judges, the trial Judge did not pay sufficient atten-
tion to the rule of law above stated.

With due respect, we cannot agree with that impression
of the trial judgment. Like the Chief Justice of Saskat-
chewan, we are convinced, “from a careful reading of the
judgment, that the trial Judge was well aware of the rule
of law and had it in mind when considering the evidence
of Hinkson as well as that of the medical men and the
nurses.”

Applying the rule, the learned trial Judge stated that, on
the whole, the appellant left on him “an impression of
honesty as a witness” and “that he was worthy of cre-
dence”. Moreover, he thought “the evidence tends strongly
to establish that [the appellant] was to the end a close
and staunch friend” of the deceased, which cogently goes
to show that the will was not an unnatural one.

The important point about these findings of the trial
Judge is that he made them in face of contradictory evi-
dence, that he believed the appellant and that his con-
clusions were based on the credibility of the witnesses. He
found that the appellant was a truthful witness, that the
deceased was of testamentary capacity and signed the will
of his own volition and with a full knowledge of its contents.

Findings such as these, based as they are on the credi-
bility of the appellant and of other witnesses, should not
lightly be disturbed. “It must be an extraordinary case in
which the appellate tribunal can accept the responsibility
of differing as to the credibility of witnesses from the trial
Judge who has seen and watched them, whereas the appel-
late Judge has had no such advantage.” (Lord Wrenbury
in Wood v. Haines (1) ; Powell v. Streatham (2) per Lord
Sankey, at p. 250, and Lord Wright, at pp. 265-266).

For these reasons, which I find much more completely
developed by the Chief Justice of Saskatchewan in his able
judgment with which I fully agree and to which I find

(1) PC. (1917), 38 O.L.R. 583. (2) 119351 A.C. 243.
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nothing to add, I would allow the appeal and restore the
judgment of the trial Judge. The costs of all parties to the
appeal to the Court of Appeal should be taxed on the scale
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be paid out of the estate, the taxation of the costs of The
Canada Permanent Trust Company to be on a solicitor and

HABMES
ET AL.

client basis. The costs of all parties to the appeal before pinfret J.

this Court should be paid out of the estate.

Hupson, J. (dissenting)—The proceedings in this case
originated in a petition by the Canada Permanent Trust
Company for proof in solemn form of a will alleged to have
been made by the late George Harmes, deceased. In this
petition it was alleged in part:

3. That your petitioner was informed by the said Ernest W, Hink-
son that the said will was prepared by the said Ernest W. Hinkson, the
blanks in the printed form of the said will being filled in by the hand-
writing of the said Ernest W. Hinkson, who conducted its execution by
the said deceased and that the said Ernest W. Hinkson is not a relative
of the said deceased. The total value of the property to which he would
be entitled under the residuary devise in the said will (exclusive of
succession duty) would be approximately the sum of $52,000. Your
petitioner is desirous of having the said will proved in solemn form, or
in the alternative of having such part or parts of the said will proved
in solemn form as may be established in evidence.

The beneficiaries under the will, other than the said

Ernest W. Hinkson, were either relatives of the deceased
or educational or charitable institutions in the Provinces
of Saskatchewan and Alberta.

The validity of the will was contested by the present
respondents, Paul Harmes, a nephew of the deceased, and
the Custodian of Enemy Property, representing other next
of kin, at present residing in Greece.

After a somewhat lengthy trial before the Judge of the
Surrogate Court of the Judicial District of Regina, that
learned judge declared the will to be valid and ordered
probate thereof to issue to the Canada Permanent Trust
Company, named as executor.

On appeal this decision was reversed and the will
declared to be invalid, Chief Justice Martin dissenting.

The evidence was on some points conflicting but in
respect of a large part of the material facts is not open to
dispute.

Harmes, the deceased, was born in Greece, came to

America as a youth and finally settled in Regina where he
72977—2%
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lived for many years and accumulated the estate which is
now in question. He had little education but was evidently
shrewd and intelligent.

Hinkson was a barrister and solicitor residing in Regina
for about thirty years and practising law there for about
twenty years, but was not Harmes’ solicitor.

The trial Judge held that these two men were very good
friends and I see no reason to question this finding.

About the lst of March, 1941, Harmes became ill and
was taken to the Grey Nuns Hospital in Regina, where he
was found to be suffering from uraemic poisoning. He did
not improve under treatment and eventually his doctors
decided that an operation was advisable. This operation
took place on the Ist of April. It was successful in the
sense that he had practically no shock, but his kidneys
were too far gone and he received no help at all. His con-
dition rapidly became worse.

On the 3rd of April the will in question was signed
and its validity must be in large part determined by the
events of that day which may be stated as follows:

At noon, Hinkson, who had made frequent visits to the
hospital during the preceding month, came in to see Harmes
and says his condition “wasn’t any too good.” “He didn’t
seem to be improving as fast as he had hoped he would be
improving after the operation.”

At about 2.00 p.m., another friend of Harmes visited him
at the hospital. This was a Mr. Hendricks who was Man-
ager of the Bank of Montreal at the branch where Harmes
did his business. During Harmes’ illness Hendricks had
been keeping an eye on his affairs and also on two or three
occasions discussed with him the matter of making a will.
Hearing that Harmes was ill, he called up Dr. Kraminsky
and told him that he wished to see Harmes about making
a will and some other business affairs and asked him if he
would be permitted to see him. The doctor replied that he
might see him but he did not know whether Harmes would
be in a position to discuss business or not, that he was a
very sick man, that he might find him so that he could
discuss things with him temporarily and that he might
not, the thing to do was to go and see. When Mr. Hend-
ricks arrived, he found Harmes in very poor condition. He
said that he thought he succeeded in arousing him so that
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he knew who he was, but found it very difficult to con-
verse with him, and, after a very few minutes, gave up
trying to do so. He had a power of attorney which he
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went away.
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At 3.00 p.m. there is a note on the hospital sheet made HudsonJ.

by the nurse as to Harmes’ condition: ‘“Listless, does not
respond readily and irritable.”

Between 4.30 and 5.00 p.m., Hinkson went in to see Dr.
Kraminsky, who was Harmes’ attending physician, for the
purpose of inquiring just what was wrong. He says that
the doctor told him that Harmes had practically com-
mitted suicide, that he should have had medical attention
five years previously, and he said that he was not in good
condition at all and that he might live for weeks, he might
live for months, he might only live for days, and thén dur-
ing the conversation he told him that Mr. Hendricks of
the Bank of Montreal had just phoned him.

Q. That would be the Bank of Montreal in the Wheat Pool Building?

A. Yeg, in the Wheat Pool Building—had just phoned him that after-
noon, also inquiring as to the condition both physically and mentally of
George Harmes and wanted to know if he would—if he was in a fit con-
dition to have his will made, and Dr. Kraminsky told me at the time
that, yes, he was quite sure that he was in a good condition to have his will
made but for Mr. Hendricks to have that attended to right away. And
I said, “Well,” T said, “I am also a personal friend of the deceased and
interested in his welfare and,” I said, “I don’t know whether Mr. Hend-
ricks will have the will made or not, but,” I said, “I know that during my
conversations with George Harmes that he had certain wishes and certain
bequests and,” 1 said, “what do you think about me going out there?”
And “well,” he said, “it would be all right,”” he said, “if you wanted to
see that the will was made,” he said, “I will tell you something, as I
told Mr. Hendricks, to have the thing attended to immediately.”

Q. Did he say why? .

A. Yes, he said—he said that the nature of the disease was such that

il he should sink into a state of coma that he wouldn’t then be in a
position to do anything regarding the making of a will.

Immediately after leaving the doctor’s office Hinkson
went to a stationer’s store and purchased a will form. He
then proceeded to the hospital and was admitted to Harmes’
ward at 5.20 p.m. About 7.00 p.m. Hinkson left the hospi-
tal, the will having been signed in the presence of two
nurses who were the witnesses. '

By the terms of the will, there are specific bequests to
relatives of the deceased, including a nephew, Paul Harmes,
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who is one of the respondents, and to a number of chari-
table organizations and to the University of Saskatchewan.
The specific bequests aggregate $14,000. The residue of
about $52,000 was bequeathed to the appellant, Hinkson.

The will wag drawn by Hinkson in the room with Harmes
and no one else knew its contents until after Harmes’ death.
Two nurses came in to witness the execution but the will
was not read over in their presence. The only evidence as
to the instructions for and preparation of the will is that
of Hinkson, the residuary beneficiary.

The specific bequests to relatives and institutions were
of the kind one might expect a man in Harmes’ circum-
stances to make.

According to Hinkson, over an hour was spent in dis-
cussing these various bequests, and then Harmes asked
him: “Well now, how much does that total up t0?”, and
having been told, he replied: “Well, that is enough.”
Hinkson then said: “Well, what about the balance of your
estate? You have got your hotel down here and you have
got the Diana, and you have got this other place out here
on Fifth Avenue, the block out there, what about them?”
Mr. Harmes said: “I am going to leave those intact.” “Now
to this day I have been trying to figure out what he meant
by ‘intact’ and I haven’t—I haven’t been able to explain
that.”

Then followed a lengthy discussion about the disposi-
tion of the residue. Hinkson says he made a number of
suggestions which were discussed and disapproved by
Harmes. Eventually, Hinkson says: “If you don’t want
to act on them, have you made up your mind what you
want to do with the balance of your estate,”
and he thought it over for a few minutes and he said, “Well,” he said,
“you have been the best friend that T have got and”, he said, “you can

have it.” And I said, “Why, George,” I said, “that wouldn’t be—that
wouldn’t be right,” I said, “ for me to accept it.”

There was some further discussion and then Hinkson said:

Yes—and I protested and 1 said, “George, it wouldn’t be right for me
to accept that,” I said, “you could still double or treble these bequests
that you have already made and” I said, “you could give a good big
share of it to the Dominion Government,” I said, “some more to
charities and”, T said, “if you wanted to leave me a little bit of it,” I
said, “that would be in order” “But”, I said, “to leave me the whole
thing,” T said, “it wouldn’t be proper, it wouldnt be right,” and we
discussed the matter that way and I said, “Well now,” T said, “George,
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rather than complete the will to-night”, I said, “we had better leave it
go until to-morrow,” and he said “No,” he said, “we will to-night.”
“Well,” I said, “now George, you may be too tired,” I said, “to con-
tinue.” “No,” he said, “I am all right” he said, “go ahead.”

After some further discussion,

“Now,” I said, “George,” I said, “have you made up your mind about
the—about the balance?” “Yes,” he says, “I have made up my mind.”
“Well,” T gaid, “I will tell you what I will do then,” I said, “George,
if you feel that way about it,” I said, “YI will put my name in here on
the will form and”, I said, “if you want to change your mind over night,”
I said, “TI will come back with another will form to-morrow,” and it was
either while I was saying that or right shortly afterwards that I believe
the nurses came into the room to witness the—

This was evidence given by Hinkson in chief. In cross-
examination it was made perfectly clear that the will was
made at Hinkson’s instance. He admitted that on the
twelve or fifteen occasions on which he had visited at the
hospital previously, no mention had been made of any will
and no suggestion had ever been made by Harmes of any
intention of making a will until he, Hinkson, brought in
the printed will form on the afternoon of April 3rd. He
admitted that Harmes was a very sick man and that he
knew that he would never come out of the hospital alive.
He was asked:

Q. And it was solely on account of your efforts that this will was
made?

A. T expect so.

He said the will was completed at about ten minutes to
seven and that the two nurses came in at about seven
o'clock, or just prior thereto. He was asked:

Q. All right now, the two nurses came in about seven and then what
took place?

A. Well, T would say just prior to seven o’clock, may be about five
minutes to seven, and they wanted to know if we were ready to have the
will signed and I said, yes, we are just ready. So the deceased had—he
had slipped down from his pillow and was lying down further in the bed
and one nurse got on one side of the bed and one on the other and
they locked their arms around his shoulders and kind of eased him up
and put a couple of pillows under him, raised him up and—

* * * *

Q. And after they had propped him up into a sitting position what—

A. T said to the deceased then in the presence of the nurses, “now” T
said, “George” I said, “you had better wait until to-morrow,” I said,
“before you sign this will” and I couldn’t think that the mental capacity
that he had shown that night and the brilliance of his intellect, that he
would be a dead man the next night. If anybody had told me I would
never have believed it. So I couldn’t see that there was any hurry about

Hudson J.
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it and it would be far better to wait until the following day to have him
sign the will—and he said “no”, he says, “give me the will now,” he says,
“I will sign it now.”

Q. Now were these two nurses in the room when he said that?

A. The two nurses were right there. Whether they recollect it or not,
I don’t know, that is up to them, but that is exactly what he said.

Harmes then signed the will. Further question:

Q. Well now, during the time the nurses were in the room was the
will read over to the deceased?

A. No.
N

Q. Well then when you wrote in your own name as the residuary
devisee, did you read that out to him?
A. Yes; I said: “I put my own name here then in the residuary

clause then.”
%k x  x %

. After you put your name into the residuary clause did you read
that out to him? Or in any way indicate that you were writing it in?
A. Oh, 1 indicated it to him: I said, “I will fill it in here now,
George, and”, I said, “if you want to change your mind over night I
will bring back another will form to-morrow and then”, I said, “we will
make out an entirely new will if you have changed your mind over night.”

The witnesses to the will were two nurses: a Miss Sizer
and a Miss Montgomery. Miss Sizer gave evidence that
she was in attendance on Harmes throughout and that
after his operation he grew weaker physically and that on
the evening of April 3rd she was asked to witness Harmes’
will at about 6.45 p.m. and that Hinkson was there. She
said that Harmes was able to talk but did not want to
talk, that he dozed most of the time, that after she entered
the room when the will was to be signed Hinkson was
writing on the document for from five to ten minutes, that
she could not see what was written there. The document
wasg not read over while she was there. She was asked:

Q. After he signed it did he say anything to you?

A. No, nothing to us. He was rather weak and tired, and I believe
I do remember at the time that he wanted to wait and finish it the
next day, or something, because he was tired. This gentleman said that
they would wait until morning then because he did not feel like talking
any more that night, and that is when he signed it.

* * * * *

Q. You say Mr. Harmes said he was tired and wanted to leave it
until morning?

A. He seemed rather irritable because he did not want to be bothered
talking about it any more that night.

Q. That is correct?

A. Yes.
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Q. That was before he signed it? . 1943
A. That was before, I believe. I cannot remember whether that —
Inve
was before or afterwards. HarMES
Q. At all events Mr. Harmes suggested leaving it till morning? ESTATE.
A, He said he was tired; he didn’t want to talk any more about it Hinkson
that night, and the gentleman said “All right, we will leave it until v.
morning”, or something like that. Harmzs,
Q. That would be correct as far as you can recollect, Miss Sizer? E_T_A_f
A, Yes. Hudson J.

Miss Montgomery, the other nurse, also gave evidence,
much to the same effect as Miss Sizer. She was asked:

Q. I would like you to state again your best recollection of the con-
versation between Mr. Harmes and this gentleman.

A. He held up the paper and he said “Will this be all for to-day,
George?” It was something like that, and he nodded and grunted
assent,—”’

A. Yes.

Q. —that it would be.”

And then you go on: “He”—referring to Mr. Hinkson—“He gave us to
understand—

Mr. Bastepo: It doesn't refer to Mr. Hinkson.
Mr. Curtin:

Q. A. He gave us to understand that it was to be signed that day.
He was restless that day. So he gave him the pen and he signed it, and
he said “We will finish the rest, the other little things, to-morrow or
some other day.’

- Q. Who wasg it said this?

A. This other gentleman. Mr. Harmes didn’t speak any more than
the odd word.

Q. This correct?

A. From what I recall—yes.

Q. Was it your impression that this document was not finished, or
that there was something else?

A. My impression was that there was more property to be looked
up and that there was to be another will to be drawn up.

A little lower:
. Did Mr. Harmes appear to want to put it off until the next day?
. He seemed very tired and did not want to finish it.
. He did not want to discuss it?
No.
. You did not hear the actual discussion?
No.

POPOPO

About 8.00 p.m. the doctors came and found Harmes’
condition much worse and special nurses were then put on
at their orders, and one of them, a Miss Evans, gave evi-
dence on commission, most of which refers to the following
day when Harmes was sinking very rapidly. Nurse Evans
said that Hinkson came in the next day, that is the 4th, and
introduced himself and said he was taking care of Harmes’
affairs, that he had drawn up a will for Mr. Harmes that
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afternoon (this would appear to be a mistake for the pre-
vious afternoon), and that the will was under the bed
pillow. Later in the afternoon, he came in for a moment
and then left. The nurse got the will and-handed it to him
(Hinkson). After Hinkson left with the will, some ques-
tion arose in Miss Evans’ mind as to whether she had done
right in giving him the will:

Q. Did you say anything about it?

A. Yes, I believe it was at that time that I asked Mr. Harmes if he
knew the gentleman who had just left the room and Mr. Harmes replied
that he was Mr. Hinkson, his lawyer.

Q. Did he say anything else?

A. He said either “he was” or “be is drawing up my will, but he
doesn’t know half my affairs.” So then I didn’t diseuss it any further
with him,

Q. You didn't tell him you had given the will?

A. No, I didn’t, he was very drowsy that day, didn’t want to be
bothered with anything.

Q. Not talking much except in things necessary?

A. No.
N T T

Q. And I am not sure that I got just what he wanted to see Mr.
Harmes about—what he said?

A. He wanted to discuss a few details about the will, that he had
drawn up the day before, that had been drawn the day before, and he
asked me if I thought Mr. Harmes was in good enough condition to
discuss it with him.

* * ok % *

Q. Do you remember the exact words that Mr., Harmes used?
£ ok k% %k

A. Mr. Harmes said: “That is Mr. Hinkson—he is a lawyer, he has
just drawn up my will, but he doesn’t know half of my affairs.”

There were two doctors in attendance on Harmes: Dr.
Kraminsky, from the time the former entered the hospital,
and Dr. Good, a urinologist, who was engaged about two
weeks later. Both of those doctors gave evidence at the
trial. Neither one of them was present when the will was
prepared or when it was signed. They agreed that Harmes
was suffering from a severe case of uraemic poisoning and
that this was progressive, particularly after the operation.
On the effect of uraemic poisoning they are in substantial
agreement. Dr. Kraminsky said that the disease manifests
itself in a condition of fatigue in body and mind. It slows
down the function of the brain without destroying intelli-
gence. The patient can be roused for a time but soon
lapses into unconsciousness. Dr. Kraminsky was asked:
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Q. Could you give an illustration of how he would act when ques-

tioned? Could you give the court any idea, if you asked him a question,
what might happen?

A, If you ask him the question he will answer it intelligently, but
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you keep on asking him questions, well his mind gets gradually tired and Hinkson

it interferes with the activity of the brain, the brain cannot answer the
question because he is tired, he falls in a sleep, then he rouses a bit, and
he rouses again and you will ask him another question and he will answer
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it intelligently, and before he is through with the answer he will fall off to HudsonJ.

sleep.
* k% k%

Q. Can you then, doctor, knowing the condition of the deceased on
April the 3rd; can you conceive of him being able to carry on a sus-
tained and continuous discussion of business matters for a period of half
an hour? Now I say a sustained and continuous discussion.

A. No, not for half an hour,

Q. Not for half an hour?

A. I mean he will probably fall off to sleep before that.

Q. Yes—probably not for fifteen minutes?

A. No.

Q. Or not for five minutes?

A. Not more than that.

Dr. Good says that he saw Harmes every day from the
15th of March until death and is in general agreement
with Dr. Kraminsky as to Harmes’ condition. He says:

Q. Taking the last three days before his death; how would you
describe the condition of the deceased during that time?

A, Well, at the visits that I made to him on those days, I found him
in an apparent sleep, each time I went in. He could be roused to
answer a question.

Q. That condition of sleep that you refer fo, is that in fthe nature
of a natural sleep or is it an unnatural sleep?

A, Oh, it is an unnatural sleep. It isn’t & sleep really; it is a stupor.

* * %k * *

Q. Would you express any opinion as regards his ability to con-
centrate his mind on a matter of business?

A, His condition at the time that I saw him was such that I would
doubt his ability to concentrate satisfactorily for more than a very brief
period.

Q. When you say a very brief period, doctor, can you give us any
better idea as to just what the length of that period might be?

A. Well, again it would be difficult to answer it; but at my visits
I could rouse him to ask him how he felt and whether he had any pain,
and if I turned to speak to the nurse he would drop off again, prob-
ably a matter of two or three minutes. Most of my visits were brief
and the questions I asked were not long—but after he answered me he
would drop back again to his apparent sleep.

Neither of the doctors saw Harmes between 4.00 and
8.00 p.m., but at 8.00 p.m. one or both of them came in
and found Harmes' condition so definitely worse that they

I—
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ordered special nurses to be put in attendance. The next
day, his condition was progressively worse although he
could still be aroused for very short intervals. Eventu-
ally, in the evening, he fell into a deep coma and died at
11.30 p.m.

The onus is heavily on Hinkson.

He prepared the will and was the chief beneficiary named
therein. ‘

He was not asked to draw the will and, when learning of
Harmes’ condition, hastened to the hospital with a will
form for the purpose of inducing Harmes to make a will.

No one was present with himself and Harmes when the
will was drawn. No one else knew the contents of the will
until Harmes’ death. The will was not read over in the
presence of the witnesses; nor is there any satisfactory evi-
dence that it was ever read over to Harmes.

He had no claims on the bounty of Harmes. The be-

quest of residue was not a natural disposition of Harmes’
property. Even Hinkson himself agrees with this. He
said he protested:
“George, it wouldn’t be right for me to accept that,” I said, * * *
“if you wanted to leave me a little bit of it,” I said, “that would be in
order.” “But”, I said, “to leave me the whole thing,” I said, “it wouldn’t
be proper, it wouldn’t be right.”

The deceased was so ill, according to the evidence of
both doctors, that he had no interest in his surroundings.
All he wanted was to be left alone and not disturbed. He
did not even want to talk at all during the last few days.
He just spoke the odd word when necessary to answer a
question. His desire to sleep was overpowering, caused by
the effect of the disease of which he was dying.

Hendricks, the banker who was familiar with Harmes’
affairs and had before discussed with him the making of a
will, about 2.00 p.m. found him quite unable to transact
business. This was only three hours before the document
here in question was drawn.

According to Hinkson’s own story, Harmes did not want
to make a will. It was necessary to use persuasion, what
the trial Judge speaks of as “probing”, to settle the com-
paratively simple specific bequests, and these were all to
natural objects of his bounty.
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This process of “probing” had continued for nearly an
hour and a half before the question of residue came up
for discussion.

According to Hinkson, the discussion of residue took
some time and it was only a very few minutes before the
will was signed that Harmes eventually said: “You can
have it.”

At the time when the nurses came in to witness the
will, Harmes was so far exhausted that he had slumped
down into the bed and had to be raised up and supported
by the nurses to be able to attach his signature to the will.
His enfeebled condition is shown by the signature to the
will.

One of the nurses, Miss Sizer, says that after she came
into the room Hinkson was writing for possibly five min-
utes on the document. She also says that Harmes was
rather weak and tired and that she believes she remembers
at the time that he wanted to wait and finish it the next
day, or something, because he was tired, and that Hinkson
said that they would wait until morning then, because he
did not feel like talking any more that night, and that is
when he signed it. That he, Harmes, was rather irritable
because he did not want to be bothered talking about it
any more that night, and that Hinkson said: “All right,
we will leave it until morning,” or something like that.

Miss Montgomery, the other nurse, said that Hinkson
gave Harmes the pen and he signed the will and that Hink-
son then sald: “We will finish the rest, the other little
things, to-morrow or some other time,” and that her
impression was that the document was not finished and that
there was something else, that there was more property
to be looked up, and that there was to be another will to
be drawn up, and that Harmes was very tired and did not
want to finish it and did not want to discuss it.

The next day when Harmes was aroused into conscious-
ness for a few moments, he had some recollection of the
will and he said to Miss Evans, another nurse, that he
recognized Hinkson and, in answer to a question put
by Miss Evans, he said that Mr. Hinkson was a lawyer.
“He has drawn up my will but doesn’t know half my
affairs.” Miss Evans also said that Hinkson had come in
for the purpose of discussing a few details of the will he
had drawn up the day before.
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As against all this we have Hinkson’s own statement
that Harmes was bright and intelligent throughout.

None of these other witnesses were interested in any way
and there is no reason to think that they did not give their
evidence truthfully; nor is there any suggestion on the
part of the learned trial Judge that these witnesses in par-
ticular were not truthful.

I have endeavoured to arrive at a conclusion disregard-
ing the evidence which the trial Judge treated as unreliable.

In my opinion, Hinkson has completely failed to remove
the suspicion created by these various circumstances, and
I think that the Court should hold that Harmes, when his
signature was attached to the document, did not under-
stand that he was bequeathing to Hinkson the whole of the
residue of his estate, amounting in value to over $50,000.

I do not propose to discuss the attitude of the learned
trial Judge, beyond saying that it seems to me that he failed
to realize that the onus was so strongly on Hinkson.

. The principles of law applicable are well settled.
Williams on Executors, 12th Edition, page 27:

It is said by Lord Coke, in the Marquis of Winchester's Case (1),
that it is not sufficient that the testator be of memory when he makes
his Will to answer familiar and usual questions, but he ought to have
a disposing memory so as to be able to make a disposition of his prop-
erty with understanding and reason; and that is such a memory which
the laws calls sane and perfect memory. In order to constitute a sound
disposing mind the testator must not only be able to understand that
ke is by his Will giving the whole of his property to the objects of his
regard, but must also have capacity to comprehend the extent of his
property and the nature of the claims of others whom, by his Will, he is
excluding from participation in that property.

In Brown v. Fisher (2):

The Court is to approach with suspicion the consideration of a will
procured and propounded by a person taking a large benefit there-
under, * * *

Where a beneficiary, who had procured and subsequently pro-
pounded a will, failed, under those circumstances, to satisfy the Court,
by affirmative and conclusive evidence, that the testator did, in fact,
know and approve of the contents of the will which he had actually
executed :—

the Court, applying and acting on the principles of Fulton
v. Andrew (3), refused probate.

(1) 6 Co. 23a; 4 Burn, EL. 49.  (2) (1890) 63 L.T. 465.
(3) (1875) L.R. 7 H.L. 448.
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In Fulton v. Andrew (1), Lord Hatherley held that, where
a person propounded a will prepared by and benefiting
himself, the onus is on him to prove the righteousness
of the transaction and that the testator knew and approved
of it.

In the Canadian case of British and Foreign Bible
Society v. Tupper.(2), the same principles were adopted.
A promoter of and a residuary legatee under a will
executed two days before the testator’s death, failed to
furnish evidence to corroborate his own testimony that the
will was read over to the testator who seemed to under-
stand what he was doing, and as there was a doubt under
the evidence of his testamentary capacity, the will was set
aside. In that case, Mr. Justice Davies dissented except as
to the part of the will dealing with the residue. He
thought that the will might be upheld in its main provi-
sions, but should be disallowed in respect of the residue.

This point has given me some difficulty. At first I was
inclined to think that the specific bequests might be up-
held, but I have come to the conclusion that Hinkson has
failed to establish that the testator fully understood what
he was doing, certainly when disposing of the residue, and
possibly for some time before that.

In Donnelly v. Broughton (3), Lord Watson, who deliv-
ered the judgment of their Lordships, says at pp. 52 and
53:

The principles applied by the Probate Court in England to a will
obtained in ecircumstances similar to those which occur in the present case
were explained by Sir John Nicholl in Paske v. Ollat (4). After stating that,
when the person who prepares the instrument and conducts the execution
of it is himself an interested person, his conduct must be watched as that
of an interested person, the learned Judge goes on to say: “The presump-
tion and onus probandi are against the instrument; but as the law does
not render such an act invalid, the Court has only to require strict proof,
and the onus of proof may be increased by circumstances, such as un-
bounded confidence in the drawer of the will, extreme debility in the

testator, clandestinity, and other circumstances, which may increase the
presumption even so much as to be conclusive against the instrument”.

In Harwood v. Baker (5), Mr. Justice Erskine says at
p. 120:

Both these gentlemen, therefore, seem to think that the deceased might
have been sufficiently aroused from the state of torpor to which he had

(1) (1875) L.R. 7 H.L. 448. (4) (1815) 2 Phill. 323; 161 E.R.

(2) (1905) 37 Can. S.CR. 100. 1158.

(3) [18911 AC. 435; 60 L.J. PC. (5) (1840) 3 Moo. P.C. 282; 13
48, ER. 117,
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been reduced by his illness, to assent to so simple a disposition of his
property as that made by the Will in question; but that it would have
been impossible to have made him comprehend the details of a more
complex distribution.

But their Lordships are of opinion, that in order to constitute a sound
disposing mind, a Testator must not only be able to understand that he is
by his Will giving the whole of his property to one object of his regard;
but that he must also have capacity to comprehend the extent of his prop-
erty, and the nature of the claims of ‘others, whom, by his Will, he is
excluding from all participation in that property; and that the protection
of the law is in no cases more needed, than it is in those where the mind
has been too much enfeebled to comprehend more objects than one, and
most especially when that one object may be so foreed upon the attention
of the invalid, as to shut out all others that might require consideration;
and, therefore, the question which their Lordships propose to decide in this
case, is not whether Mr. Baker knew when he was giving all his property
to his wife, and excluding all his other relations from any share in it, but
whether he was at that time capable of recollecting who those relations
were, of understanding their respective claims upon his regard and bounty,
and of deliberately forming an intelligent purpose of excluding them from
any share of his property.

Sir John Nicholl in Marsh v. Tyrrell (1), says:

It is a great but not an uncommon error to suppose, that because
a person can understand a question put to him, and can give a rational
answer to such question, he is of perfect sound mind, and is capable
of making a will for any purpose whatever; whereas the rule of law,
and it is the rule of common sense, is far otherwise: the competency
of the mind must be judged of by the nature of the aet to be done, and
from a consideration of all the eircumstances of the case. In Combe’s
cage (2) the rule is laid down in these words: “It was agreed by the
judges, that sane memory for the making of a Will is not at all times
when the party can apswer to anything with sense, but he ought to have
judgment to discern and to be of perfect memory, otherwise the Will
is void.” It is not answering, that “she had been round Clapham Com-
mon’, or “that her house was leasehold,’ or the like, even if the ques-
tions were answered correctly and the husband had not been present,
that would be sufficient in the present case. So again, in the Marquess
of Winchester's case (3): “By the law it is not sufficient that the testa-
tor be of memory, when he makes his will, to answer familiar and usual
questions, but he ought to have a disposing memory so as to be able to
make a disposition of his estate with understanding and reason.

For these reasons, I would dismiss the appeal with costs.

GrraNDERS, J. (ad hoc.)—I am in accord with the rea-
sons and conclusion expressed by the learned Chief
Justice of Saskatchewan in his exhaustive judgment in the
Court of Appeal. There is little that I need add.

(1) (1828) 2 Hagg. 84, at 122; (2) Moore’s Rep. 759. SC. 8
162 E.R. 793, at 806. Vin. Ab. 43, No. 22.
(3) 6 Coke 23a.
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The main question in the appeal is whether or not
under the circumstances of the case the evidence is suffi-
cient to remove the suspicion attaching to the alleged
will and its preparation, and to satisfy the conscience of
the Court that it is in fact the will of a free and capable
testator. Under such circumstances as are present here,
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where the appellant prepared the will, conducted its execu- GillandersJ.

tion, and takes under it a large portion of the deceased’s
estate, the Court should pronounce against the alleged will
unless the evidence extends to clear proof that the dis-
position of the property was made with understanding
and reason.

The principles to be applied have been discussed in
many cases. In Riach v. Ferris (1) it was stated by Duff
CJ., at page 726:

That the law is well established and well known and that, as applic-

able to this appeal, it is best, as well as completely, stated in this passage
from the judgment of Lord Davey (then Davey, L.J.) in his judgment
in Tyrrell v. Painton (2).
“ % ¥ * the principle is, that wherever a will is prepared under cir-
cumstances which raise a well-grounded suspicion that it does not express
the mind of the testator, the Court ought not to pronounce in favour
of it unless that suspicion is removed.”

In Donnelly v. Broughton (3), Lord Watson said:

The principles applied by the Probate Court in England to a will
obtained in circumstances similar to those which occur in the present
case were explained by Sir John Nicholl in Paske v. Ollat (4). After
stating that, when the person who prepares the instrument and conducts
the execution of it is himself an interested person, his conduct must be
watched as that of an interested person, the learned Judge goes on to say:
“The presumption and onus proband:i are against the instrument; but as
the law does not render such an act invalid, the Court has only to require
strict proof, and the onus of proof may be increased by circumstances,
such as unbounded confidence in the drawer of the will, extreme debility
in the testator, clandestinity, and other circumstances, which may increase
the presumption even so much as to be conclusive against the instrument.”

The principles so stated are not in question. The respon-
dents here contend that the learned trial Judge improperly
instructed himself in law in that he did not approach the
evidence in support of the alleged will with the requisite
amount of suspicion; that in any event the evidence
did not extend to the clear or strict proof necessary under

(1) 119341 S.C.R. 725. (3) [1891] A.C. 435, 60 L.J.P.C.
(2) L.R. [1894] P. 151, at 159-60. 48.

(4) (1815) 2 Phill. 323; 161 E.R. 1158,
720773 -

(ad hoc.)
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the circumstances to support the will but, on the other
hand, that the circumstances disclosed by the evidence
are conclusive against the instrument.

For the reasons set out by the learned Chief Justice
in his dissenting judgment in the Court of Appeal I
think that the conclusion of the trial Judge upholding
the will should be supported.

This conclusion should not be interpreted as approv-
ing the appellant’s conduct in preparation and execution
of the will. He was a solicitor of twenty years experi-
ence. When the testator proposed making him a sub-
stantial beneficiary the proper course to adopt was
clearly to have called in an independent person to pre-
pare the will and supervise its execution.

In the result the appeal should be allowed with costs
as disposed of in Mr. Justice Rinfret’s judgment.

Appeal allowed. Costs of all parties to the appeal to be
pard out of the estate.

Solicitors for the appellant: MacPherson, Milliken, Leslie
& Tyerman.

Solicitors for the respondent Paul Harmes: Balfour &
Balfour.

Solicitors for the respondent The Custodian of Enemy
Property: Curtin & Grant.

HARRY GRAVES CURLETT (PLAINTIFF) APPELLANT;
AND

CANADIAN FIRE INSURANCE COM-

RESPONDENTS.
PANY AND oTHERS (DEFENDANTS)... }

ON APPEAL FROM THE SUPREME COURT OF ALBEERTA, APPELLATE
DIVISION

Malicious prosecution—Claim for damages for—Issue as to absence of
reasonable and probable cause for prosecution—Questions relevant to
that tssue—Trial Judge's charge to jury.

On a claim for damages for malicious prosecution, plaintiff recovered judg-
ment at trial, on the findings of a jury. The Supreme Court of Alberta,
Appellate Division, [1942] 1 W.W.R. 646, set aside the judgment and
ordered a new trial, on the ground, as stated by Ford J. A., that the

*PresENT :—Rinfret, Davis, Kerwin, Hudson and Taschereau JJ.
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trial Judge’s charge to the jury “may have resulted in confounding the
real issue of the absence of reasonable and probable cause for the
prosecution with the question of the guilt or innocence of the plaintiff,
and that the learned Judge failed to keep in mind that it is the facts,
honestly and reasonably believed to exist and to be true, operating
upon the mind of the prosecutor, as distinct from the explanation
made at the trial by the plaintiff, which alone are relevant on the
issue of the absence of reasonable and probable cause.”

Plaintiff appealed to this Court, asking that the judgment at trial be
restored; and defendants cross-appealed, contending that, on the
evidence, and in view of requirements of the law as to facts to be
proved, the action should be dismissed.

Held: (1) Plaintiff’s appeal should be dismissed, on the above ground
stated in the Appellate Division.

(2) Defendants’ cross-appeal should be dismissed (Davis J. dubitante).

APPEAL by the plaintiff from the judgment of the
Supreme Court of Alberta, Appellate Division (1), which,
on appeal by the defendants from the judgment of
Ewing J. at trial, on the findings of a jury, in favour of the
plaintiff on a claim for damages for malicious prosecution,
set aside the judgment at trial and ordered a new trial. The
plaintiff asked that the judgment at trial be restored.
The defendants cross-appealed, contending that, on the evi-
dence, and in view of requirements of the law as to facts
to be proved, the action should be dismissed.

N. D. Maclean K.C. and Gerald O’Connor K.C. for the
appellant.

H. H. Parlee K.C. for the respondent companies.
H. W. Riley for the respondent individuals.

The judgment of Rinfret, Hudson and Taschereau JJ.

was delivered by

Hupson, J—This action was brought by the appellant
claiming damages for alleged (1) conspiracy to injure
him in his business; (2) libel and slander; and (3) mali-
cious prosecution. ,

The action was tried before Mr. Justice Ewing and a
jury. At the opening of the trial, counsel for the respond-
ents moved to have the issues tried separately but, as the
issues of fact were closely connected, severance was refused
and the trial proceeded on all three.

(1) [19421 1 W.W.R. 646.
720778}
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At the conclusion of the evidence, questions were sub-
mitted by the Judge to the jury: four questions in respect
of the conspiracy issues, and four in respect of the charge
of libel and slander. These were all answered favourably
to the respondents and no longer require consideration.

Eight questions were submitted in respect of the mali-
cious prosecution. These were all answered favourably to
the appellant, and on such answers the learned trial Judge
directed judgment to be entered for the appellant for
$16,667.90 and costs.

On appeal, this judgment was set aside and a new trial
ordered on the ground of failure by the trial Judge to prop-
erly instruct the jury on questions of fact relating to reason-
able and probable cause.

The appellant here asks that the judgment at the trial be
restored and the respondent asks that the appeal be dis-
missed and, by way of cross-appeal, asks that the action
be dismissed.

The actual prosecution of which the appellant com-
plains was initiated by a police officer under direct instruc-
tions from responsible officials of the Attorney-General’s
Department in Alberta. The proceedings throughout
were conducted solely by Crown counsel.

The appellant alleges that the respondents induced such
action by false reports and fraudulent concealment of
material facts and without reasonable and probable cause
procured the laying of information, and that one of the
defendants, Nash, had actually committed perjury in giv-
ing evidence at the trial.

On the criminal charge the appellant was committed
for trial but, subsequently, before a jury was acquitted.
An appeal by the Crown from this acquittal was dis-
missed by the Court of Appeal in Alberta, two of the
Judges of that court dissenting.

On the trial of the present action, questions were sub-
mitted to the jury by the trial Judge and answers were
given as follows:

(B) Maricious PROSECUTION :

The Cuerx (Reading):

1. Q. Did the defendants procure the plaintiff’s prosecution or did
the Attorney General act on his own motion in prosecuting the plaintiff?
—A. The defendants procured the prosecution.

2. Q. Did the defendants place the facts fairly before the Officers of
the Attorney General?—A. No.
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3. Q. If the defendants did not place the facts fairly before the
Officers of the Attorney General were the Officers of the Attorney
General misled?—A., Yes.

4, Q. Did the defendants neglect to take reasonable care to inform
themselves of the true facts before procuring the prosecution?—A, No.
(Afterwards corrected to “Yes”.) )

5. Q. Did the defendants have an honest belief in the probable guilt
of the plaintiff ?7—A., No.

6. Q. Upon the facts in their knowledge were the defendants justified
in such belief?—A. No.

7. Q. Were the defendants, as far as the prosecution is concerned,
actuated by malice as legally defined?—A. Yes.

8. Q. If you find for the plaintiff at what sum do you assess the
plaintiff’s damages for malicious prosecution?—A. Special damages,
$6,667.90; General damages, $10,000.

The judgment of the Court of Appeal directing a new
trial proceeded upon the ground as stated by Mr. Justice
Ford:

The ground upon which the verdict and judgment cannot be allowed
to stand is that, with great respect, I think it may fairly be said that the
learned Judge's charge to the Jury may have resulted in confounding the
real issue of the absence of reasonable and probable cause for the
prosecution with the question of the guilt or innocence of the plaintiff,
and that the learned Judge failed to keep in mind that it is the facts,
honestly and reasonably believed to exist and to be true, operating upon
the mind of the prosecutor, as distinct from the explanation made at the
trial by the plaintiff, which alone are relevant on the issue of the absence
of reasonable and probable cause.

Careful perusal of the evidence and the charge of the
learned trial Judge to the jury has convinced me that the
defendants are at least entitled to a new trial on the ground
thus stated by Mr. Justice Ford.

The respondents, however, go further and press strongly
for a dismissal of the action, and this raises a more diffi-
cult question.

The basis of the respondents’ contention is that it
appears that three responsible officers of the Crown charged
with the administration of criminal law in the Province
of Alberta were witnesses at the trial and stated in clear
and unequivocal language their justification for the pro-
secution of a suspected wrongdoer. It is further submitted
that the Crown officers say that there was no pressure
brought upon them to prosecute the appellant, nor were
they misled in any way by the reports made by or on
behalf of the respondents.

The appellant here answers this by referring to the
answers given by the jury, that the defendants procured
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the plaintiff’s prosecution, that they did not place the
facts clearly before the officers of the Attorney General,
that the officers of the Attorney General were misled, that
the defendants neglected to take reasonable care to inform
themselves of the true facts before procuring prosecution,
that the defendants did not have an honest belief in the
probable guilt of the plaintiff and were not justified in
any such belief by the facts in their knowledge and were
guided by their malice.

It is also contended that there was evidence that, in
order to induce the Attorney-General’s Department to
prosecute, the respondents had furnished completely false
statements. _

These issues were all placed before the jury, perhaps not
s0 clearly as they should have been but, undoubtedly, the
learned trial Judge was of the opinion that there was evi-
dence to justify submission of the questions. The learned
Judges in appeal were also of that opinion. Mr. Justice
Ford says:

There was, in my opinion, some evidence to submit to the Jury
upon whose finding thereon the trial Judge might have found an absence
of reasonable and probable cause, and I think it is improper, in this
appeal, to dismiss the action as asked for by the appellants, there being
also some evidence to support a finding of malice.

There was also evidence upon which it could be found that the
defendants procured the prosecution of the plaintiff on the charge upon
which he was acquitted.

If the jury had understood clearly that in making their
answers they were in effect saying that they did not believe
the evidence of Crown counsel, their answers might
have been different. However, these are questions of fact
and, on the state of the record, I am not disposed to inter-
fere with the course directed by the Court of Appeal and
should, therefore, dismiss the appeal and cross-appeal
with costs.

Davis, J—The only claim, amongst several in the
action out of which this appeal arises, with which we are
concerned is the claim for malicious prosecution, in
respect of which judgment was given at the trial, upon
the verdict of a jury, for the appellant (plaintiff) against
all the respondents (defendants) in the sum of $16,667.90
and costs fixed at $5,000. The Court of Appeal for Alberta
set aside the judgment and directed a new trial. Both
parties appealed to this Court; the appellant seeking to
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have the trial judgment restored and the respondents seek-
ing by cross-appeal to have the action dismissed.
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The action was brought against eleven defendants , % =
(seven fire insurance companies and four individuals who Fme Ins.’

were employees of a fire insurance investigation bureau).
There were two claims of conspiracy: one of an alleged
conspiracy to injure the plaintiff in his trade and business,
and the other an alleged conspiracy to procure him to be
prosecuted for obtaining money by false pretences; three
claims for slander; claims for twelve separate libels; and
a claim for malicious prosecution. Some of the issues
were withdrawn before trial, others were dismissed by the
Court during the trial, and others dismissed on the jury’s
answers to questions submitted to them. The only claim
that remains is the claim for malicious prosecution.
The criminal charges had been that the plaintiff in this
action did, with intent to defraud by false pretences, obtain
from the insurance companies certain sums of money con-
trary to the provisions of the Criminal Code. Each of the
charges was laid by a Detective-Corporal of the Royal
Canadian Mounted Police at Edmonton upon directions
from the Department of the Attorney General of Alberta.
The fire which had destroyed the plaintiff’s home and its
contents had occurred in November, 1933; the loss was
adjusted and the companies paid in February, 1934, on
the basis of the adjustment; subsequently, on investiga-
tion, the defendants or some of them desired to have the
plaintiff arrested on a charge of receiving the moneys
under false pretences. The matter was brought by them
to the attention of the Attorney General’'s Department
but the law officers of the Crown undertook an investi-
gation of their own into the matter. Mr. Henwood, the
Deputy Attorney General, and two counsel in the Attorney
General’s Department, Mr. Frawley and Mr. McClung,
all experienced law officers who have been with the
Department for many years, came to the conclusion that
the charges should be laid and they were laid on October
2nd, 1935. Counsel from the Attorney General’s Depart-
ment took the preliminary inquiry and also prosecuted at
the trial. When the plaintiff was acquitted at the trial,
the Attorney General appealed to the Court of Appeal for
Alberta and by his law officers prosecuted the appeal
before that Court. The Court of Appeal dismissed the

Co. ET AL.

Davis J.
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appeal but two of the Judges dissented from this judg-
ment. The Attorney General then applied to the Court
of Appeal for written reasons of judgment in order that
he might consider a further appeal in the prosecution to
this Court. See [1936] 2 W.W.R. 528. It does not appear
that an appeal was brought to this Court.

The ecriminal proceedings were initiated and continued
throughout by or on behalf of the Attorney General of
Alberta. At the trial of this action in October, 1940, the
law officers of the Crown, Mr. Henwood, Mr. Frawley and
Mr. McClung, all gave evidence and it is plain from their
evidence that the decision to prosecute and the prosecu-
tion itself lay entirely in the hands and under the control
of the Attorney General’'s Department and that they
thought they had had reasonable cause for their belief
in the guilt of the accused and had not been misled (or
“let down” as the phrase is used in the evidence) by any
of the information or reports that originally had been
furnished to them by the defendants or some of them.

I find it very difficult on the evidence to accept the con-
tention that a jury might properly come to the conclusion
that the defendants were the prosecutors and equally
difficult on the law to conclude that a right of action for
malicious prosecution lay against the defendants, but as
the other members of the Court who sat upon this appeal
are not prepared to go farther than the Court of Appeal
did, which directed a new trial, I shall not dissent from
that disposition of the appeal and cross-appeal.

Kerwin, J—In my view, the respondents are entitled
to a new trial for the reasons stated by Mr. Justice Ford.
As there is to be a new trial, I refrain from discussing the
evidence. - The respondents are not entitled to a dismissal
of the action for malicious prosecution and on this point
also I agree with Mr, Justice Ford. The appeal and cross-
appeal should be dismissed with costs.

Appeal and cross-uppeal dismissed with costs.

Solicitor for the appellant: Neil D. Maclean.

Solicitors for the corporate respondents: Parlee, Smith &
Parlee.

Solicitor for the individual respondents: M. M. Porter.
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CHUK, DECEASED (DEFENDANT).......
AND

NICHOLI OSADCHUK AND OTHERS

REsPONDENTS.
(PLAINTIFFS) ...vvviiiiiiiinnneen.

ON APPEAL FROM THE COURT OF APPEAL FOR SASKATCHEWAN

Ezecutors and Administrators—Trusts and Trustees—Claim by defend-
ant, edministrator of an estate, that certain mortgage investments had
been made for and allocated to the estate—Transaction attacked as
amounting to a sale by defendant to itself as administrator—Account-
ing—Interest.

This Court held (affirming a holding of the Court of Appeal for Saskat-
chewan, [1942] 1 W.W.XR. 163) that the defendant company, the
administrator of an estate, had not the right, however honest were
the circumstances, to allocate to the estate as investments thereof,
certain mortgage securities which had been taken by defendant in
its own name for moneys advanced out of its own funds; that the
transaction amounted to a sale by defendant to itself as adminis-
trator, which the law does not permit. (Also this Court expressed
doubt whether the allocation was sufficiently proved).

The Court declined to hold upon the evidence, as contended by defend-
ant, that the allocation, rather than being a disposal by defendant
of securities which it had taken to itself, was in fact only the con-
cluding step in making the investments for the estate.

It was held that, in the accounting to be made by defendant in the
estate, defendant must be held to have, as funds of the estate unin-
vested, the sums debited to the estate for such investments, and also
was liable to account for and be debited with interest thereon at 5
per cent, per annum from the date when the principal sums were so
debited to the estate, with half-yearly rests down to the final passing
of the accounts; and defendant could not charge for any sums
expended by it in connection with the mortgaged lands or in pro-
tecting the mortgages as securities, nor should it be charged with
the receipts.

APPEAL by the defendant from the judgment of the
Court of Appeal for Saskatchewan (1) dismissing (Gordon
J.A. dissenting) its appeal from the judgment of Mac-
Donald J. (2) holding that the defendant must be held to
have, as administrator de bonis non of the estate of Anton

(1) [19421 1 W.W.R. 163; [1942] (2) 19411 2 W.W .R. 219; [1941]
1 DL.R. 145. 3 D.L.R. 620.

*PresENT:—Rinfret, Davis, Kerwin, Hudson and Taschereau JJ.
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Osadchuk, deceased, the sum of $3,000 (the amount of two
mortgage securities which the defendant claimed it had
allocated to the estate as investments thereof) of trust
funds of the estate uninvested, that the plaintiffs (bene-
ficiaries of the estate) were not chargeable with any sum
or sums expended by the defendant in connection with the
mortgaged lands or protecting the mortgages as security,
that the accounts in the estate be referred back to the
Surrogate Court to be dealt with, so far as the matters in
question in this action were concerned, on the basis of his
judgment, that there be a reference to ascertain what sum
might properly be charged against the defendant in respect
of interest or compound interest, and upon confirmation of
the referee’s report the defendant should be chargeable
with the amount found in such report as confirmed, and in
passing the accounts the Surrogate Court should debit the
defendant therewith.

Glyn Osler K.C. and E. L. Medcalf for the appellant.
A. C. Stewart K.C. for the respondents.

The judgment of the Court was delivered by

Hupson, J—This is an appeal from the Court of Appeal
of Saskatchewan, which, by a majority, affirmed a dec:-
sion of Mr. Justice MacDonald at the trial in favour of
the plaintiffs, respondents.

Letters of administration of the estate of Anton
Osadchuk were granted to the appellant company on the
21st of July, 1919.

The sole beneficiaries of the estate were the three
respondents, who at that time were infants of tender
years.

The value of the estate coming into the hands of the
appellant was estimated at $5,494 in July, 1919, and by
December, 1919, appellant had funds in hand in excess
of $3,500.

The respondents, having come of age, commenced this
action on 3rd January, 1941, claiming a general account-
ing of the estate by the appellant, and in particular of
the two sums aggregating $3,000 claimed by appellant
to have been invested for the estate.
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These investments consisted in, (1) a mortgage dated
31st December, 1919, from one William Mont Lock, cover-
ing a half section of land in Saskatchewan, to secure the
repayment of $1,300; (2) a mortgage dated October 29th,
1919, from one Swaney John Thorarinson to the com-
pany, covering another half section of land, to secure the
repayment of $1,700. These sums were advanced by the
appellant company out of its own funds and the mortgages
were taken in the company’s own name.

Later, on the 18th of March, 1920, the appellant in its
books debited the estate with these sums, respectively,
and claims to have then allocated these mortgages to the
estate. The investments turned out badly and involved
a serious, if not total, loss of both amounts.

The allocation, if any was legally made, was of a very
informal character and, at the trial, Mr. Justice Mac-
Donald held that the evidence was insufficient to estab-
lish any such allocation.

However, in the Court of Appeal all the learned Judges
were of the opinion that an allocation of each of the
mortgages had been sufficiently proved.

In the second place, Mr. Justice MacDonald held that
the transaction amounted to a sale by the National Trust
Company, the appellant, to itself as administrator, and was
void for that reason.

On this second point, the majority of the Court of
Appeal, consisting of Chief Justice Martin and Mr. Justice
Mackenzie, agreed with the trial Judge, Mr. Justice
Gordon dissenting. '

Having come to the conclusion that the trial Judge and
the majority in the Court of Appeal are right on the
second point, it is unnecessary for me to deal with the
first, beyond saying that I am by no means prepared to
say that the learned trial Judge was wrong in his con-
clusion.

On the second point, the law is not seriously in ques-
tion. A number of the relevant authorities are referred
to in the judgments in the courts below, and I will here
add only some quotations from a very recent decision in
the House of Lords: Regal (Hastings), Ltd. v. Gulliver
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and others (1), the statement of Lord Sankey at page
381, approving of Lord Eldon in Fx parte James (2):
The doctrine as to purchase by trustees, assignees, and persons having
a confidential character, stands much more upon general principle than
upon the circumstances of any individual case. It rests upon this;
that the purchase is not permitted in any case, however honest the
circumstances; the general interests of justice requiring it to be des-
troyed in every instance; as no court is equal to the examination and
ascertainment of the truth in much the greater number of cases.

In Hamilton v. Wright (3) the headnote reads:

A trustee is bound not to do anything which can place him in a
position inconsistent with the interests of his trust, or which can have
a tendency to interfere with his duty in discharging it. Neither the
trustee nor his representative can be allowed to retain an advantage
acquired in violation of this rule.

To the same effect are statements by other members of
the House of Lords (4), particularly Lord Wright at page
393, quoting Lord Justice James in the case of Parker
v. McKenna (5):

* * * that the rule is an inflexible rule and must be applied inexor-
ably by this Court which is not entitled, in my judgment, to receive
evidence, or suggestion, or argument as to whether the prineipal did or
did not suffer any injury in fact by reason of the dealing of the agent;

for the safety of mankind requires that no agent shall be able to put
his principal to the danger of such an inquiry as that.

The point most strongly pressed upon us by Mr. Osler
for the appellant was that the learned Judges below failed
to address themselves to the question whether the trans-
action was the concluding step in making the investments
for the estate, or whether it was a transaction by which
the trustee disposed of property which it had bought for
itself and found it convenient or desirable to sell to the
estate.

This really is a question of fact. I have read the evi-
dence and I do not think that it affords any room for the
inference which Mr. Osler asks us to draw. The money
was loaned to the mortgagors admittedly from the funds
of the appellant company itself; the mortgages were taken
in the name of the company; it was, therefore, perfectly
free to keep or dispose of these mortgages as it pleased. In

(1) 119421 1 All ER. 378. - (4) In Regal (Hastings), Lid. v.
(2) (1803) 8 Ves. p. 337, at 345. Gulliver, supra.
(3) (1842) 9 CL & Fin. 111. (5) (1874) 10 Ch. App. 96, at

124, 125.
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the case of one of them at least, the mortgage was taken
before the appellant company had estate funds in hand
to make the advance. Moreover, I am of the opinion that
where, as in this case, the beneficiaries were all very young
children with no one to look after their interests, there
could be no justification in drawing any inference fav-
ourable to their trustee as against them.

The accounts of the estate were referred back to the
Surrogate Court, to be dealt with on the basis that the
appellant company must be held to have three thousand
dollars of trust funds of the estate uninvested.

There was also a reference to the Registrar, directed to
ascertain whether interest may properly be charged against
the National Trust Company in respect of interest or
compound interest.

I think the judgment below should be amended by pro-
viding that the appellant company is liable to account in
the Surrogate Court for interest upon the principal sum
of three thousand dollars at the rate of five per centum
per annum from March 18th, 1920, with half-yearly rests
down to the final passing of the accounts in the Surro-
gate Court, and that the Surrogate Court shall debit the
appellant therewith. In dealing with these accounts, which
by the judgment are referred back to the Surrogate
Court, the various items therein credited by the appellant
as receipts should be deleted as well as any disbursements
expended by it in connection with the mortgaged lands
or protecting the mortgages as securities. With this amend-
ment, I would dismiss the appeal with costs.

Appeal dismissed with costs, with amendment of judg-
ment below in respect of accounting.

Solicitors for the appellant: Smith & Matheson.

Solicitors for the respondents: Stewart, Brown & Wylie.
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IN THE MATTER OF THE ESTATE OF JAMES D. MORICE,
DECEASED

CAROLINE MORICE ..........ccvvnn.... APPELLANT;

AND

sa1D EstaT, AND SAMUEL A. MOORE,
ADMINISTRATOR OF THE ESTATE OF
JEsSIE M. GAUVREAU, DECEASED, REPRE-
SENTING, BY DIRECTION OF THE COURT,
ALL PERSONS INTERESTED IN THE SAID
Morice ESTATE EXCEPT THE APPEL-
LANT «tteieneean e e einnannnnnnn.

\ RESPONDENTS.

ON APPEAL FROM THE COURT OF APPEAL FOR MANITOBA

Devolution of estates—Administration of estates—Testator's widow tak-

ing under The Dower Act, Man. (Cons. A. 1924, c. §3)—Her life
estate in the homestead—Sale of the homestead by consent—What
should go to her from the proceeds.

A testator’s widow was entitled to and did elect, rather than take under

his will, to take under The Dower Act, Man. (then Cons. A., 1924,
¢. 53). Under that Act she was entitled to a life estate in his home-
stead and also an amount equal in value to one-third of his net estate
(including the value of the homestead). After she had been in pos-
session of the homestead for a time, it was sold, with her consent,
and the price received. There was a dispute as to what should go to
her from the proceeds. Adamson J. (47 Man, R. 390) held that she
was entitled to be paid forthwith $1,400, being one-third of said sale
price, and that said $1,400 when paid should be payment pro tanto
on the amount equal in value to one-third of the testator’s net estate
(to which amount she was entitled as aforesaid) and that, in addi-
tion, she was entitled to receive for her life the income of the remain-
ing two-thirds of said sale price, which two-thirds should be kept
intact in the hands of the executor of the testator’s estate and not
distributed until after the widow’s death. The judgment of Adam-
son J. was affirmed (without written reasons) by the Court of Appeal
for Manitoba. The widow appealed.

Held, that for said holding (appealed from) there should be substi-

tuted the following: The net proceeds of the sale of the homestead
should be divided in proportion to the respective values of the life
estate and of the remainder, the widow accordingly receiving out of
such proceeds the share representing the value of the life estate.

APPEAL by Caroline Morice, widow of James D.

Morice, late of the city of Winnipeg, in the province of
Manitoba, deceased, from the judgment of the Court of

*PRresENT:—Rinfret, Davis, Kerwin, Hudson and Taschereau JJ.
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Appeal for Manitoba (1) dismissing (without written
reasons) her appeal from the judgment of Adamson J. (2)
answering certain questions raised on an application by
way of originating motion by the Executor of the Will of

g5
1943

St
In re
Morice
EsraTE,
Moricr

the said deceased for the opinion, advice and direction of ), msox

the Court. The questions raised required consideration
of certain provisions of The Dower Act, Statutes of Mani-
toba, Consolidated Amendments, 1924, c. 53 (The Act is
now R.S.M. 1940, c¢. 55). The questions submitted and
the answers of Adamson J. (as set out in the formal judg-
ment in the Court of King’s Bench) and the material facts
and circumstances of the case for the purpose of the judg-
ment now reported, sufficiently appear in the reasons for
judgment in this Court now reported.

0. M. Biggar K.C. for the appellant.
E. K, Williagms K.C. for the respondents.

The judgment of the Court was delivered by

Hupson, J.—This is an appeal from a judgment of the
Court of Appeal in Manitoba dismissing appellant’s appeal
from a judgment of Mr. Justice Adamson in the Court of
King’s Bench, on an application by the respondent by way
of originating summons for the opinion, advice, and direc-
tion of the Court.

The late James D. Morice died on 13th October, 1936,
leaving an estate which was valued for succession duty
purposes at $23,817.75. This amount included the esti-
mated value of a homestead consisting of farm lands not
far from Winnipeg, Manitoba.

Under the provisions of The Dower Act of Manitoba,
the widow who is now the appellant became entitled to:
(1) a life estate in the homestead; (2) a third of the net
value of the estate including the value of the homestead.

The appellant took possession of the homestead and
operated the farm for something over a year, but it was
decided by her and by the respondent (the executor) that
it would be advisable to sell this homestead. Discussions
took place as to the proportion of the proceeds which
should be received by the appellant in respeet of her life

(1) Noted in [1942] 1 W.W.R. (2) 47 Man. R. 390; [19391 3
865; 19421 2 D.L.R. 777. W.W.R. 618; noted in [1939]
4 DLR. 819.

ET AL.
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interest. The parties were unable to agree on this but, an
opportunity for a favourable sale coming up, the parties
agreed to the sale being made, from which sale a net sum
of $4,275 was realized. The parties continued discussions
as to the proportion of the sale price which should go to
the appellant for her life estate. They were, however,
unable to agree.

The executor made an application to the Surrogate
Court of the Eastern Judicial District of the Province of
Manitoba for adviece as to what amount the widow is
entitled to out of the purchase price, but the Judge of the
Surrogate Court held that he had no jurisdiction and sug-
gested the parties should try and settle the matter. How-
ever, no settlement was carried out and then the executor
made the present application.

There were two questions submitted, as follows:

1. Is the testator’s widow entitled to receive from the executor the
full amount equal in value to one-third of the testator’s net estate out
of the first moneys from time to time coming into the executor’s hands
and available for distribution before any other beneficiaries are paid, or
is she entitled only to receive from time to time one-third of the amounts
coming into the executor’s hands, leaving the remaining two-thirds of
such amounts available to the other beneficiaries?

2. Is the testator’s widow entitled to receive all or any portion of
the sale price of the testator’s homestead, whether as part of his net real
and personal property or otherwise, and if so, what amount and how
and when?

The application was accompanied by an affidavit of the
executor by which the above facts were verified, and add-
ing that although he had used every endeavour to com-
plete the administration of the estate, there were certain
assets still unsold, the value of which was problematical,
and certain other assets which may or may not be col-
lected, and some of which could only be collected in part.

There were also filed on behalf of the present appellant
affidavits showing the earnings of the homestead during
the time in which it was held by the appellant, and also
setting out certain facts bearing on her life expectancy.

The application was heard before Mr. Justice Adamson
who answered the questions as follows:

(1) That the said testator's widow is entitled to receive from the
said executor the full amount equal in value to one-third of the testator’s
net estate as defined in Section 2 (h) of The Dower Act including therein
the amount realized from the sale of the homestead $4,200, after the
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testator'’s net real and personal property is ascertained in the manner
provided in Section 2 (g) of The Dower Act as if the same were a debt
of the testator at the time of his death, and that the same is payable
forthwith to her out of the first moneys from time to time coming into
the executor’s hands and available for distribution, except two-thirds of
the amount received from the sale of the homestead, before any other
beneficiaries are paid.

(2) That in ascertaining and computing the value of the net real
and personal property of the testator and making the payments to the
testator’s widow, the values of the unrealized assets and securities should
be very conservative, no payments should be made on the basis of doubt-
ful assets and the executor must take every precaution to guard and
preserve the interests of the other beneficiaries.

(8) That the widow is entitled to be pald forthwith the sum of
$1,400, being one-third of the amount of the sale price of the home-
stead, and the said sum of $1,400 when paid shall be payment pro tanto
on the amount equal in value to one-third of the testator’s net estate
referred to in paragraph 1 hereof; and in addition the widow is entitled
Lo receive for her life the income of the remaining two-thirds of the
said sale price which two-thirds shall be kept intact in the hands of
the executor and shall not be distributed until after her death.

When the appellant made her election to take the home-
stead and such election was approved by the Surrogate
Court and she entered into possession, the homestead
became her property for life. She could use it or sell or
dispose of such life estate as she pleased. It was severed
from the estate of the deceased. The respondent as
executor was obliged to convey to her the life estate on
demand. Until such conveyance he was a bare trustee for
appellant of such life estate.

When the appellant and respondent agreed to sell the
property, they were selling two separate estates: the life
estate of the appellant and the remainder of the fee simple
held by the respondent as executor of the estate. The
proceeds of the sale belonged to the parties in the pro-
portion which the life estate bore to the remainder.

The efforts of the parties to arrive at an agreement for
division of the proceeds are evidence of recognition of the
legal situation.

In my opinion, the value of the life estate must be
ascertained on the basis of $4,275, being the value of both
life estate and remainder, and when this is done the appel-
lant will be entitled to be paid the amount fixed as value
of the life estate.

It was suggested that we here should fix the amount.
I do not feel that we have adequate information to enable

us to do that. We have the age of the appellant and the
72077—4
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total value of the land. The earnings of the farm for a
single year do not afford much assistance. If the parties
cannot agree, no doubt the amount should be fixed on a
reference with the aid of an actuary.

In regard to the answer to the first question, I agree
in the main with Mr. Justice Adamson, but, in regard to
the second, with respect, I approach the matter in quite
a different way. The second answer given in the court
below should be amended by substituting the following
words:

The net proceeds of the sale of the homestead should be divided mm
proportion to the respective values of the life estate and of the remainder,
the widow accordingly receiving out of such proceeds the share repre-
senting the value of the life estate.

The costs of both parties should be paid out of the
estate.
Judgment below amended. Costs of both parties to be paid
out of the estate.
Solicitors for the appellant: Coyne & Coyne.
Solicitor for the respondents: N. J. D’Arcy.

CLARENCE JOSEPH FORSYTHE........ APPELLANT;
AND
HIS MAJESTY THE KING............. ResroNDENT.

ON APPEAL FROM THE COURT OF APPEAL FOR MANITOBA

Criminal law—Conspiracy—Charge of offences under The Opium and
Narcotic Drug Act, 1929 (Dom. c. 49)—Corroboration—Admission in
evidence of certain written statement—Substantial wrong or mis-
carriage of justice (Cr. Code, s. 101} (2))—Insufficiency of explana-
tion to jury—Appellant convicted, while another accused, charged
with him, found not guilty on subsequent separate trial—Trial Judge
expressing his personal opinion to jury as to character of witnesses—
Objection to count because of vagueness and generality to be taken
before plea (Cr. Code, s. 898).

Appellant and B. and C. were charged on an indictment containing 16
counts: 13 for conspiracy relating to the possession, distribution and
sale of drugs; two for conspiracy relating to, respectively, the signing
of prescriptions and the signing of orders, in respect of a drug; and
one charging them with selling a drug; all within the meaning of and
contrary to the provisions of The Opium and Narcotic Drug Act,

*PreseNT:—Rinfret, Davis, Kerwin, Hudson and Taschereau JJ.
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1929 (Dom., c. 49). C. was given a separate trial, which took place 1943
subsequent to appellant’s trial, and C. was found not guilty. Appel- —
lant, on trial before Major J. and a jury, was convicted on all Forsyrae
counts. His appeal to the Court of Appeal for Manitoba was dis- Typ King.
missed, Robson J.A. dissenting, [1942] 2 W.W.R. 580; [1942] 3 D.L.R. —_—
500; and he appealed to this Court.

Held: A new trial should be directed because (agreeing with certain
grounds of dissent in the Court of Appeal): (1) Certain evidence
referred to by the trial Judge as corroboration could not be con-
sidered by the jury as such; it was merely evidence of opportunity.
(2) A certain written statement obtained by the police from one
E. P. (a person mentioned in the indictment in connection with
certain charges) was improperly admitted in evidence; s. 10 of the
Canada Evidence Act had no application; the fact that accused's
counsel had referred to the statement in cross-examination was not
sufficient to permit it to be put in evidence; the statement was made
when accused was not present, and, while the majority of the Court
of Appeal considered that there was nothing therein that E. P. did
not say in the witness box, there were matters referred to in the
statement which were clearly hearsay; it could not be confidently
stated that no substantial wrong or miscarriage of justice had occurred,
within the meaning of s. 1014 (2), Cr. Code. (3) While the trial
Judge’s general statement to the jury of the law of conspiracy might
be unimpeachable, it was of the utmost importance in this case that
the application of the law to the facts should be explained fully to
the jury, particularly so far as the evidence relating to C.s activities
were conecerned ; the counts charging conspiracy to have C. unlawfully
sign prescriptions and orders, required a much fuller explanation than
was given.

In disagreeing with certain grounds of dissent in the Court of Appeal, this
Court held: (1) The fact that C., on a separate trial as aforesaid,
was found not guilty, was no reason in law that appellant should be
acquitted. (2) On the new trial, it would be for the jury to say if
the conspiracy alleged between C. and accused was proved beyond
a reasonable doubt; evidence of C.’s actions on which, together with
any other relevant evidence, the jury might so find, was admissible.
(3) The trial Judge was within his province in expressing his per-
sonal opinion as to the character of the police witnesses, as he made
it clear throughout his charge that all questions of faet were for the
jury and that the jury was not bound by his opintion. (4) The
objection taken to a count of the indictment because of vagueness
and generality, should have been taken under s. 898, Cr. Code, before
the accused pleaded.

APPEAL by Forsythe, one of the accused, from the
judgment of the Court of Appeal for Manitoba (1) dis-
missing (Robson J.A. dissenting) his appeal from his con-
viction, on a trial before Major J. and a jury, for the
offences hereinafter mentioned.

The appellant and two others, Bisson and Carson, were
charged on an indictment containing 16 counts—13 for

(1) [1942] 2 W.W.R. 580; [1942] 3 D.L.R. 500.
720774}
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333 " conspiracy relating to the possession, distribution and sale

Forsyrue Of drugs; two for conspiracy relating to, respectively, the
Trg Kmve, 51g0ing of prescriptions and the signing of orders, in
—  respect of a drug; and one, the last count, charging them
with selling a drug; all within the meaning of and con-
trary to the provisions of The Opium and Narcotic Drug
Act, 1929 (Statutes of Canada, 1929, c. 49).
~ On motion on behalf of Carson, a severance of his trial
from the trial of the other accused was ordered, and the
trial proceeded against the other accused. On the trial
of Carson, subsequently, he was found not guilty.

Forsythe was convicted on all counts. He appealed to
the Court of Appeal for Manitoba. His appeal was dis-
missed, Robson J.A. dissenting on a number of grounds
(with some of which this Court agreed, in directing a new
trial) ; he would have allowed the appeal and quashed the
conviction. Forsythe appealed to this Court.

Wray, Schaf, Lillian Young and Elizabeth Pitt, referred
to in the reasons for judgment of this Court now reported,
were persons mentioned in the indictment in connection
with charges therein.

Counts 6 and 7 of the indictment, referred to in the
reasons for judgment of this Court as requiring a much
fuller explanation than was given to the jury, were charges
of conspiracy to have the said Carson, alleged in the
charges to be & veterinary surgeon within the meaning of
said Act, unlawfully sign prescriptions and unlawfully sign
orders, respectively, for the filling of which diacetylmor-
phine, a drug within the meaning of said Act, was required,
said drug not being required for medicinal purposes in
connection with his practice as a veterinary surgeon.

By the judgment of this Court now reported, the appeal
was allowed and a new trial directed.

H. P. Blackwood K.C. for the appellant.
A. M. Shinbane K.C. for the respondent.
The judgment of the Court was delivered by

KerwiN J—This is an appeal from an order of the
Court of Appeal for Manitoba dismissing an appeal by
the accused Forsythe against his conviction on thirteen
counts of conspiracy relating to the possession, distribu-
tion and sale of drugs, one charge or count relating to the



8.CR.] SUPREME COURT OF CANADA

signing of prescriptions in respect of a drug, one charge
or count relating to the signing of orders respecting a drug
and one charge or count relating to the sale of drugs, all
within the meaning of and contrary to the provisions of
The Opium and Narcotic Drug Act of Canada. Mr.
Justice Robson dissented on twelve separate grounds set
out in the formal order of the Court of Appeal and would
not only have ordered a new trial but would have
acquitted the accused. We do not agree that Forsythe
should be acquitted, but, as a new trial is being directed,
as little as possible will be said about the evidence.
The accused was indicted jointly with one Carson; a
severance was granted with respect 0 Carson who, on his
trial subsequent to Forsythe’s conviction, was found not
guilty. This circumstance is no reason in law that the

appellant should be acquitted. The trial judge was

within his province in expressing his personal opinion as
to the character of the police witnesses, as he made it
clear throughout his charge that all questions of fact were
for the jury and that the latter were not bound by his
opinion. On the new trial, it will be for the jury to say
if the conspiracy alleged between Carson and the accused
is proved beyond a reasonable doubt. Evidence of
Carson’s actions on which, together with any other rele-
vant evidence, the jury might so find, is admissible. These
remarks dispose of grounds of dissent 1 to 4 inclusive.

As to ground 5, we agree with Mr. Justice Robson that
what was referred to by the trial Judge as corroboration
could not be considered by the jury as such; that is the
evidence by the stenographer in Forsythe and Bisson’s
office that she saw Wray and Schaf, at different times, in
the office when apparently they had no business there,
and the evidence of a witness who had seen Lillian Young
with Bisson in an auction sales room. All this would be
merely evidence of opportunity and is not corroboration.
Burbury v. Jackson (1); The King v. Baskerville (2).
On this ground a new trial should be directed.

A new trial should also be directed because the written
statement obtained by the police from Elizabeth Pitt was
improperly admitted (ground 6 of dissent). Section 10
of the Canada Evidence Act, referred to by the trial
Judge, has no application, and counsel for the Crown

(1) [1917] 1 KB. 16. (2) [1916] 2 K.B. 658.
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before us so admitted. It was suggested that the state-
ment was admissible since counsel for the accused had
referred to it in cross-examination. It is true that the
latter did ask Mrs. Pitt if she had signed a statement for
the police; that she admitted that she had done so but
stated there was an error in the statement. This, how-
ever, is not sufficient to permit it to be put in evidence.
The statement was made when the accused was not
present and, while the majority of the Court of Appeal
considered there was nothing in the statement that Eliza-
beth Pitt did not say in the witness box, there are two
or three matters referred to in the statement which are
clearly hearsay. We are unable to agree that, within the
meaning of subsection 2 of section 1014 of the Criminal
Code, it can be confidently stated that no substantial
wrong or miscarriage of justice has occurred.

There is nothing in grounds 7 to 9 inclusive upon which
a new trial should be directed because, subject to what is
stated presently, the case for the defence was put to the
jury, and the trial Judge did not exclude or qualify legi-
timate cross-examination by counsel for the defence of
Crown witnesses. As to grounds 10 to 12, it may be stated
that any objection to count 16 of the indictment because
of vagueness and generality should have been ‘taken under
section 898 of the Code before the accused pleaded. How-

ever, while the general statement of the law of conspiracy

made by the trial Judge may be unimpeachable, it was

of the utmost importance in this case that the application

of the law to_the facts should be explained fully to the

]ury, partlcularly so far as the evidence relating to Car-

son’s activities was concerned. Counts 6 and 7 required

a much fuller explanation than was given. For this third
gn a new trial is directed.

In view of the statement before us of counsel for the
respondent, no doubt the Crown authorities will consider
whether it is advisable that the accused should be tried
on an indictment containing a less number of counts,
leaving it to him, if so advised, to demand particulars.

Appeal allowed and new trial directed.

Solicitors for the appellant: H. P. Blackwood and L. L.
Broad.

Solicitor for the respondent: A. M. Shinbane.
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HIS MAJESTY THE KING.............. APPELLANT;
AND
CHARLES T. ORFORD................. RESPONDENT.
ON APPEAL FROM THE COURT OF APPEAL FOR BRITISH
COLUMBIA

Criminal law—Perjury—Declaration made by vendor pursuant to Bullk
Sales Act—Statement proved to be false—Whether offence is perjury
under section 172 Cr. C—Substitution of lesser offences under sec-
tions 175 and 176 Cr. C—Criminal Code, sections 170, 171, 172, 173,
174, 175, 176, 951 (1), 1016 (2)—Bulks Sales Act, RS.B.C. 1936, c. 29
—British. Columbia Evidence Act, RSB.C., 1936, c. 90.

The Bulk Sales Act of British Columbia provides that the vendor of any
stock in bulk shall give to the purchaser a list of his creditors with
the amount of all accounts owing by him in connection with his
business. Such statement had to be verified by the solemn statutory
declaration of the vendor. The respondent sold his café business
and gave the required statement to the purchaser, declaring that he
did not owe any debts. The declaration proved to be false and he
was convicted on a charge of perjury. The convietion was quashed
by a majority of the appellate court.

Held, affiming the judgment appealed from (58 B.C.R. 51), Kerwir)l and
Hudson JJ. dissenting, that the respondent did not give a false state-
ment under oath while called as a witness in a judicial proceeding
(s. 170 Cr. C.) nor did he give a false oath in a judicial proceeding in
the manner contemplated by section 172 Cr, C., and therefore, cannot
be charged of having committed the crime of perjury under these
sections.

Per Rinfret and Taschereau JJ.:—Section 170 Cr. C., defining perjury,
enacts that it may be committed only “by a witness in a judicial
proceeding”; and section 172 Cr. C. provides that “every one is guilty
of perjury who * * *7 8o, any wiolation of this last section
amounts to perjury: it must necessarily be perjury as defined in
section 170 Cr. C. and, therefore, in a judicial proceeding.

Per Davis J..—The concluding words of section 176 Cr. C.: “makes a
statement which would amount to perjury if made on oath in a
judicial proceeding” show that section 172 Cr. C. is limited to false
statements made on oath in a judicial proceeding.

Per Kerwin J. dissenting:—Section 172 Cr. C. contains no reference to
section 170 Cr. C. nor does it state that the enumerated acts must be
done by a witness or in a judicial proceeding. By section 172 Cr. C.,
Parliament has enacted that every one who does the things specified
is guilty of a crime (perjury). In view of the plain language of that
section, a person falling within its terms is just as guilty of what
Parliament has chosen to call perjury as one who falls within the
ambit of section 170 Cr. C—The respondent’s solemn statutory dec-
laration contains the statement that such declaration was of the same
force and effect as if made under oath and by virtue of the Canada
Evidence Act. The declaration having been proven to be false, the
respondent was guilty of perjury under section 172 Cr. C.

*PrESENT :—Rinfret, Davis, Kerwin, Hudson and Taschereau JJ.
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Per Hudson J. dissenting :—The taking of the statutory declaration falsely
by the respondent, is perjury within the meaning of section 172 Cr. C.

As to the question whether or not a conviction ecould or should have
been made for a lesser offence under sections 175 and 176 Cr. C.,,
pursuant to sections 951 (1) and 1016 (2) Cr. C,,

Held that the respondent could not have been found guilty under 176 Cr. C.

Per Rinfret and Taschereau JJ.:—There is no evidence that the commis-
sioner, before whom the respondent gave the statutory declaration, was
an officer authorized by law to receive a statement or a declaration
of the particular character mentioned in section 176 Cr. C.—No opinion
expressed as to whether that section contains the elements of a lesser
offence.

Per Davis J.:—Perjury, as defined in the Criminal Code (s. 170) does not
“include” the commission of the offence defined in section 176 Cr. C.;
and perjury was the only offence charged in this case.

Per Kerwin J.:—The offence dealt with in section 176 Cr. C. is not a lesser
offence but a different one, as the declaration mentioned therein sim-
pliciter is not the same as the statutory declaration referred to in
section 172 Cr. C.

Held, also, that it is not open to this Court to decide the question
whether the respondent may have been found guilty of a lesser
offence under section 175 Cr. C, as there was no dissenting opinion
on that point in the appellate court.

APPEAL by the Attorney-General for British Col-
umbia from the judgment of the Court of Appeal for
British Columbia (1), which (MeDonald C.J.B.C. and
O’Halloran J.A. dissenting in part, but on different
grounds) quashed the conviction of the respondent for

perjury.
R. L. Maitland K.C. for the appellant.
John A. Sutherland for the respondent.

The judgment of Rinfret and Taschereau JJ. was
delivered by

TascaHEREAU J—The Bulk Sales Act of British Col-
umbia provides that the vendor of any stock in bulk shall
give to the purchaser a list of his creditors, with the
amount of the indebtedness or liability due, owing, or
accruing due or to become due. This statement which
has to be verified by the statutory declaration of the
vendor, may be in the form set forth in schedule A of
the Act, or to the like effect.

(1) (1942) 58 B.C. Rep. 51; [1942] 3 W.W.R. 83; [1942] 3 DL.R. 582.
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The respondent Charles T. Orford who was the owner
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1943

of a café in British Columbia sold his business in August, His Masssry

1941, and in compliance with the law, gave the required
statement to the purchaser Mrs. Myra E. Ticehurst. He
stated that all the accounts owing by him in connection
with his business were paid, whereas in fact, he owed over
$2,500. A charge was laid against him for perjury and he
was convicted and sentenced to the time spent in gaol
and to pay a fine of $500.

The Court of Appeal quashed the conviction on the
ground that the accused could not be convieted of per-
jury, the Chief Justice of British Columbia and O’Halloran
J.A. dissenting on questions of law. The Chief Justice
thought that the taking of a statutory declaration falsely
is perjury within the meaning of section 172 of the Crim-
inal Code, and that in any event, perjury contrary to
seetion 172 of the Criminal Code and making a false oath
contrary to section 176 of the Criminal Code, are cognate
offences, and that a convietion ought to be entered against
Orford for taking a false oath.

Mr. Justice O'Halloran reached the conclusion that the
accused should have been found guilty of the lesser offence
of making a false declaration under section 176 Cr. C.

The Attorney General for British Columbia now
appeals to this Court.

The respondent at the outset of the argument raised
the question of jurisdiction of this Court, and cited the
case of The King v. Wilmot (1). The authority of this
Court to hear criminal appeals coming from the Crown
is founded on section 1023, paragraph 2, of the Criminal
Code. Such an appeal lies, when any court of appeal sets
aside a conviction, or dismisses an appeal against a judg-
ment or verdict of acquittal, on any question of law on
which there has been dissent in the court of appeal.

In the present case, the Court of Appeal has set aside
the conviction of the respondent, and there have undoubt-
edly been dissents on questions of law in the court below.
I have no hesitation in coming to the conclusion that
this court has jurisdiction to hear this appeal, and that
the Wilmot case (1) has no application. In that case,
the accused was charged with manslaughter but found

(1) [19411 S.CR. 53.

THE KiNG
V.
CHares T.
ORFORED.

Taschereau J.
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343 guilty of driving in a manner dangerous to the public
His Masssty under section 285(6) of the Criminal Code. The court
e KING came to the conclusion that he had not been acquitted,
ngggg: T. and that therefore it was not open to the Attorney Gen-
—_eral to appeal under section 1023(2) Cr. C. We are con-
Ta“ﬂaulfronted with an entirely different matter, because the
accused has been acquitted by the Court of Appeal.
The first submission of the Crown is that the Court
of Appeal erred in holding that the offence in question
did not constitute perjury under section 172 of the Crim-
inal Code. With deference, I do not agree with this con-
tention and I am of opinion that the majority of the
Court of Appeal was right.
At common law, in order to amount to perjury, the
offence had to be committed in a judicial proceeding.
False swearing was a different offence. In Canada, after
Confederation, an Aet respecting perjury was introduced
in Parliament in 1869 (ch. 23, 32-33 Viectoria) and it is
found in a modified form in the Revised Statutes of 1886,
ch. 154. The reading of this Act will show that it was
the clear intention of Parliament to do away with the
existing law, for the word “perjury” in the new Aect did
not apply only to a witness giving evidence under oath
in a judicial proceeding, but to any one, who having
taken any oath, affirmation, declaration or affidavil, in
any case in which by any Aect or law in force in Canada,
or in any province in Canada, it is required or authorized
that facts, matters or things be verified or otherwise
assured or ascertained. The wide extension given to the
word perjury was a complete departure from the law of
England, where the Star Chamber, in 1613, declared that
perjury by a witness only was punishable at common law.
Kenny in his “Outlines of Criminal Law”, 4th ed., says
at page 295:— ‘ ‘
The common law offence of perjury, thus created, consists in the
fact that a witness, to whom an oath has been duly administered in
a judicial proceeding, gives, upon some point material to that proceeding,
festimony which he does not believe to be true. It will thus be seen
that false oaths do not always involve a perjury.

The Act of 1869 remained the law of the land until
1893, when our Criminal Code based on the English Draft
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Code was enacted. We now find section 170 Cr. C. which
defines perjury as follows:—

Perjury is an assertion as to a matter of fact, opinion, belief or
knowledge, made by a witness in a judicial proceeding as part of his
evidence, upon oath or affirmation, whether such evidence. is given
in open court, or by affidavit or otherwise, and whether such evidence
is material or not, such assertion being known to such witness to be
false, and being intended by him to mislead the court, jury or person
holding the proceeding.

It is for all practical purposes a copy of the English
Draft Code, except that, in Canada, it is not necessary
that the evidence given be material. But the main fea-
ture of this section is that perjury may be committed,
only by a witness in a judicial proceeding, whether the
witness gives his evidence orally, or by affidavit or other-
wise. This is obviously a return to the former notions
of perjury and a limitation of its definition to a much
narrower field.

Our section 171 Cr. C., which is also found in the Draft
Code, defines what is a judicial proceeding and it states
that every proceeding is judicial which is held not only
under the authority of a Court of Justice, but also before
a grand jury, or before the Senate or House of Commons
or a committee of either House, or similar bodies.

The Criminal Code deals also with false oaths which
would amount to perjury if made in judicial proceedings.
Section 175 Cr. C., different from 122 of the Draft Code
only in its phraseology, reads as follows:—

Every one is guilty of an indictable offence and liable to seven years'
imprisonment who, being required or authorized by law to make any state-
ment on oath, affirmation or solemn declaration, thereupon makes a
statement which would amount to perjury if made in a judicial pro-
ceeding.

This section covers the case of a false oath given in a
non-judicial proceeding. It is not called perjury, but is
merely described as being an indictable offence.

Then comes section 176 Cr. C. drafted as follows:—

Every one is guilty of an indictable offence and liable to two years'
imprisonment who, upon any occasion on which he is permitted by law
to make any statement or declaration before any officer authorized by
law to permit it to be made before him, or before any notary public
to be certified by him as such notary, makes a statement which would
amount to perjury if made on oath in a judicial proceeding.
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It is significant that as in the Draft Code the legis-
lator uses the words “any statement or declaration”. We
do not find as in section 175 Cr. C. “statement on oath
or solemn declaration”. It was not sure if the giving of
a false statement or declaration not on oath to a person
authorized by law to permit it to be made before him,
was a common law misdemeanour, but in their report
the English Commissioners said:—

False statements not on oath to which faith is given are not perjury,

ete.
But they felt that it should be made indictable and pro-
posed the enactment of section 123 which we have
adopted and embodied in our Code. It is now section
176 Cr. C. It cannot be said that any untrue statement
or false declaration is an offence under this section. But
when the false statement is given to a person authorized
by law to require it, it is an offence as it would be for
instance in the case of an authorized custom or excise
officer to whom a false statement is given.

It can now be seen that the law deals with three differ-
ent offences: The crime of perjury, always committed
by a witness in a judicial proceeding; the indictable
offence of giving a false oath in a non-judicial matter;
and the last, the indictable offence of giving a false state-
ment, not under oath, to a person authorized by law to
receive it. For those three offences the punishment is
different. The gravest of all is obviously perjury,
because made in a judicial proceeding, and which renders
the offender liable to 14 years’ imprisonment. The second,
less serious because extra-judicial, provides for a penalty
of seven years; and the third one of a minor character,
where the penalty is only two years.

But the Criminal Code contains another section, which
is section 172 and which is not in the English Draft Code.

It is as follows:—

Every one is guilty of perjury who,

Having taken or made any oath, affirmation, solemn declaration or
affidavit where, by any Act or law in force in Canada, or in any prov-
ince of Canada, it is required or permitted that facts, matters or things

be verified, or otherwise assured or ascertained by or upon the oath,
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affirmation, declaration or affidavit of any person, wilfully and corruptly, 1943

upon such oath, affirmation, declaration or affidavit, deposes, swears to —
His MasesTy
or makes any false statement as to any such fact, matter or thing; or g KING

Knowingly, wilfully and corruptly, upon oath, affirmation or solemn .
declaration, aﬁh’ms, declares or deposes to the truth of any statement for CHARLEST.
so verifying, assuring or ascertaining any such fact, matter or thing, or ORF_?ED
purporting so to do, or knowingly, wilfully and corruptly takes, makes, pooohorenn 7.
signs or subscribes any such affirmation, declaration or affidavit as to —_—
any such fact, matter or thing, if such statement, affidavit, affirmation. or
declaration is untrue in whole or in part.

The appellant contends that the offence committed by
the accused is covered by paragraph 2 of this section, a
false oath being in a non-judicial matter. I do not think
that section 172 Cr. C. can be interpreted in the manner
suggested by the appellant.

Any violation of this section amounts to perjury.
“Every one is guilty of perjury who” ete. says section
172 Cr. C. It must necessarily be perjury as defined in
section 170 Cr. C. and therefore in a judicial proceeding,
otherwise, we would have to reach the illogical conclusion
that 172 and 175 Cr. C. both cover extra-judicial oaths,
although the punishment for violating 172 Cr. C. is 14
years, and 7 years for 175 Cr. C.

The crimes described in sections 175 and 176 Cr. C.
are not qualified as “perjury” but it is said in both sec-
tions, that they would amount to perjury “if made in
a judicial proceeding”, and these last words are omitted
from 172 Cr. C., obviously because they are unnecessary.
The intention of the legislator in enacting section 172
Cr. C. was not to repeat what was already enacted i
section 175 Cr. C. concerning extra-judicial oaths, but to
declare that it would be a crime amounting to perjury,
for any person other than a witness (whose case is cov-
ered by section 170 Cr. C.), to give a false statement
under oath, in a judicial proceeding. And it is very fre-
quent that affidavits have to be given in judicial pro-
ceedings by persons who are not witnesses, as for instance
affidavits by plaintiffs in civil actions, before the writ
of summons may be issued.

This is, to my mind, the case which the legislator had
in mind when he enacted section 172 Cr. C., and which
otherwise would not amount to a crime under the Crim-
inal Code. Indeed, it would not be an offence under 170
Cr. C. because the false oath would not have been given
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by a witness, and it cannot be said that it would be a

His Masesty Violation of section 175 Cr. C. because the oath would
THEKING 1o given in a judicial proceeding.

Crarres T.

ORFORD.

Taschereaud. :

In the present case, the respondent did not give a false
statement under oath while called as a witness in a
judicial proceeding, nor did he give a false oath in a
judicial proceeding in the manner contemplated by sec-
tion 172 Cr. C,, and therefore, he cannot be charged of
having committed the crime of perjury.

Did the respondent commit a lesser offence, and should
he have been found guilty under sections 175 or 176
Cr. C.? It seems useless to examine the question as to
whether section 175 Cr. C. could apply, because there is
no dissenting judgment on this point in the Court of
Appeal, and our jurisdiction being limited to questions
of law on which there has been a dissent, it is not open
to us to deal with the matter. The contention that sec-
tion 176 Cr. C. applies is found in both dissenting
opinions, and it is based on section 951 of the Criminal
Code which says:—

Every count shall be deemed divisible; and if the commission
of the offence charged, as deseribed in the enactment creating the
offence or as charged in the count, includes the commission of any
other offence, the person accused may be convicted of any offence so
included which is proved, although the whole offence charged is not
proved; or he may be convicted of an attempt to commit any offence
so included.

It is most important to note in this section the words
“may be convicted of any offence so included, which is
proved”’.

It has been proved that on the 11th of August, 1941,
the respondent gave a statutory declaration under oath
before John P. Berry, a commissioner for taking affi-
davits within British Columbia. But in order to find
the respondent guilty under section 176 Cr. C., it would
be necessary that there should be some evidence to show
that John P. Berry is an officer authorized by law to
receive a statement or declaration under 176 Cr. C. John
P. Berry may be a person authorized to receive a statement
under oath, but there is nothing to show that he is an
officer authorized by a statute to receive a statement
or a declaration of the particular character mentioned
in section 176 Cr. C. The falsity of the contents of such
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a declaration or statement amounts to a crime only when — 1943

the statement or declaration is made before such officers Hs Masgsty

which are empowered, in view of the functions they T™® EIN"

oceupy, to receive them. It has not been established that Cg}::ggs T.

Berry was clothed with such authority. -
This reason is, I think, sufficient to dispose of this last Tasc_}“’;’fa“l

point raised by the appellant, and in view of my con-

clusion, it is unnecessary to express any opinion as to

whether section 176 Cr. C. contains the elements of a

lesser offence.

The appeal should be dismissed.

Davis J—The respondent was charged and convicted
of perjury. On appeal the Court of Appeal for British
Columbia set aside the convietion, the Chief Justice and
O’Halloran J., dissenting. The Attorney General of
British Columbia appealed to this court.

The charge was perjury but it was not stated to have
been laid under any particular section of the Criminal
Code. The majority of the judges of the Court of Appeal
agreed that the facts did not bring the case within the
definition of perjury in the Criminal Code; the statu-
tory declaration made by the respondent under see.
5 of the Bulk Sales Act of British Columbia not being
made in a judicial proceeding. See secs. 170, 171 and 172
of the Criminal Code. By sec. 174 Cr. C. everyone is
guilty of an indictable offence and liable to 14 years’
imprisonment who commits perjury or subornation of
perjury; if the crime is committed in order to procure
the conviction of a person for any crime punishable by
death, or imprisonment for seven years or more, the
punishment may be imprisonment for life.

The two dissenting judges in the Court of Appeal
thought that a convietion could have been made under
see. 176 Cr. C.:

176. Every one is guilty of an indictable offence and liable to two
years’ imprisonment who, upon any occasion on which he is permitted
by law to make any statement or declaration before any officer author-
ized by law to permit it to be made before him, or before any notary

public to be certified by him as such notary, makes a statement which
would amount to perjury if made on oath in a judicial proceeding.

The concluding words,

makes a statement which would amount to perjury if made on oath
in a judicial proceeding,
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show, I think, that sec. 172 Cr. C. is limited to false state-

His Masssry ments made on oath in a judicial proceeding. I think as

THE Kina

V.

a matter of proper construction one is not justified in

CgARLEST reading two different sections of the Criminal Code (secs.

Daws J.

172 and 176) as if they covered the same thing, but that
the construction should be approached in an endeavour
to give to each of the sections its own independent mean-
ing. Here we have secs. 170, 171, 172 and 173 Cr. C.
defining perjury, followed in 174 Cr. C. with a very heavy
penalty. Subsequently sec. 176 Cr. C. deals with certain
false statements or declarations “which would amount to
perjury if made on oath in a judicial proceeding,” and the
penalty is two years’ imprisonment. Mr. Justice
Taschereau has set out in his judgment all the relevant
sections of the Code and has very carefully considered
their origin and scope.

In considering the question whether or not a conviction
could and should have been made under sec. 176 Cr. C.
(sec. 175 Cr. C. may have had some application but is
not relied on in the dissents), much confusion of thought
is likely to be avoided if we keep to the exact words of
the statute instead of adopting other words such as “lesser
offences” and ‘“‘cognate offences” which have not infre-
quently been used in many of the decisions. Under sec.
951 Cr. C. the offence charged must “include” the com-
mission of the “other offence.” It is contended that by
virtue of sec. 951 Cr. C. the Court of Appeal could and
should have substituted a conviction under sec. 176 Cr. C.
for making a false declaration under the Bulk Sales Act
of British Columbia. But in my opinion perjury as
defined in the statute does not “include” the commission
of the offence defined in sec. 176 Cr. C. Nor could sec.
1016 (2) Cr. C. empower the Court of Appeal on the
facts of this case to substitute a conviction under sec. 176
Cr. C. Sec. 1016 (2) Cr. C. applies only where an appel-
lant has been convicted of an offence and the jury or, as
the case may be, the judge or magistrate, could “on the
indictment” have found him guilty of some other offence.
Perjury was here the only offence charged. See Rex v.
Lerouzx (1).

I should dismiss the appeal.

(1) (1928) 62 Ont. L.R. 336.



S.CR.] SUPREME COURT OF CANADA 113

Kerwin J. (dissenting).—This is an appeal by the 1943
Attorney General for British Columbia from an order of His Masmsty
the Court of Appeal for that province quashing the con- THEE‘NG
vietion for perjury of the respondent Charles T. Orford. CmaresT.
The appeal is based upon the dissents on questions of law Oarom.
of the Chief Justice of British Columbia and Mr. Justice Kerwinl.

O’Halloran. T

The conviction was made after the trial of the respon-
dent on a charge:—

1. For that he, the said Charles T. Orford, at the said City of
Vancouver, on the 11th day of August, AD. 1941, being permitted by
the Canada Evidence Act to verify certain facts relating to his financial
obligations by solemn declaration, unlawfully did commit perjury by
knowingly, wilfully and corruptly by solemn declaration, declaring that
he did not owe any debts, in respect of Good Eats Café and Station
View Apartments such declaration being false, contrary to the form of
the Statute in such case made and provided.

Orford had carried on businesses under the name of
“Good Eats Café” and “Station View Apartments” and on
August 11th, 1941, contracted to sell his stock of goods
and chattels in bulk, The Bulk Sales Act of British Col-
umbia, R.S.B.C. 1936, chapter 29, provides that in such
circumstances it shall be the duty of the vendor to furnish
to the purchaser a written statement verified by statu-
tory declaration, which statement shall contain the names
and addresses of all his creditors, together with the
amount of the indebtedness, and that such statement and
declaration may be in the form set forth in schedule A.
This form concludes '
and I make this solemn declaration conscientiously believing the same

to be true and knowing that it is of the same force and effect as if
made under oath and by virtue of the Canada Evidence Act.

Orford made a statement and statutory declaration sub-
stantially in the form prescribed but the declaration was
false in that Orford did not disclose all his creditors and
the charge for perjury followed. The majority of the
Court of Appeal decided that Orford was not guilty of
perjury or of any lesser offence within the meaning of
section 951 of the Criminal Code or of “any other offence”
within the meaning of subsection 2 of seetion 1016 Cr. C,,
and that the convietion should be quashed.

The determination of this appeal depends upon a con-
sideration of several sections of the Criminal Code.
Section 170 Cr. C. defines “perjury” and section 171 Cr. C.

749121
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1943 defines “witness” and “judicial proceeding” as those
hv—/ . 3 3
His Masesty expressions are used in section 170 Cr. C. Then comes
THE E‘NG the section principally relied on by the appellant, section
nggggg T. 172 Cr. C., which reads as follows:—

— 172. Every one is guilty of perjury who,

Ker_ll_n J. (a) having taken or made any oath, affirmation, solemn declaration
or affidavit where, by any Act or law in force in Canada, or in any
province of Canada, it is required or permitted that facts, matters or
things be werified, or otherwise assured or ascertained by or upon the
oath, affirmation, declaration or affidavit of any person, wilfully and
corruptly, upon such oath, affirmation, declaration or affidavit, deposes,
swears to or makes any false statement as to any such fact, matter or
thing; or

(b) knowingly, wilfully and corruptly, upon oath, affirmation or
solemn declaration, affirms, declares or deposes to the truth of any state-
ment for so verifying, assuring or ascertaining any such fact, matter or
thing, or purporting so to do, or knowingly, wilfully, and ecorruptly
takes, makes, signs or subscribes any such affirmation, declaration or
affidavit as to any such fact, matter or thing, if such statement, affidavit,
affirmation or declaration is untrue in whole or in part.

Section 174 Cr. C. enacts that every one is guilty of an
indictable offence and liable to fourteen years’ imprison-
ment who commits perjury, with provision for an increased
penalty in certain circumstances. Sections 175 and 176
Cr. C. are as follows:—

175. Every one is guilty of an indictable offence and liable to seven
yet~y' imprisonment who, being required or authorized by law to make
any statement on oath, affirmation or solemn declaration, thereupon
makes a statement which would amount to perjury if made in a
judicial proceeding.

176. Every one is guilty of an indictable offence and liable to two
years’ imprisonment who, upon any occasion on which he is permitted
by law to make any statement or declaration before any officer author-
ized by law to permit it to be made before him, or before any notary
public to be certified by him as such notary, makes a statement which
would amount to perjury if made on oath in a judicial proceeding.

I find it impossible to say that Orford’s conviction for
perjury on the charge as laid against him is bad because
what he did was not done in a judicial proceeding. I
agree with Chief Justice Graham of Nova Scotia when he
stated in Rex v. Morrison (1) that sections 172 and 175
Cr. C. overlap and probably mean the same thing. As
be points out, section 172 Cr. C. is taken from R.S.C.
1886, chapter 154, while section 175 Cr. C. is taken from
the English Draft Code. In Rex v. Rutherford (2) Mr.
Justice McKay of the Saskatchewan Court of Appeal,

(1) (1918) 26 C.C.C. 26, at 27. (2) (1923) 41 C.C.C. 240, at 243.
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quotes the first of these statements with approval and his 'Ef

judgment was concurred in by the present Chief Justice His Maszery

of Saskatchewan. THE gmo
While sections 172 and 175 Cr. C. overlap, Parliament CgaRusT.

has seen fit to insert each in the Criminal Code and I Ko d

cannot overlook the words of section 172 Cr. C.: “Every erwin &

one is guilty of perjury who, ete.”, and treat them as if

they were not there. Section 172 Cr. C. contains no refer-

ence to section 170 Cr. C. nor does it state that the enu-

merated acts must be done by a witness or in a judicial

proceeding. By section 172 Cr. C., Parliament has

enacted that every one who does the things specified is

just as guilty of a crime (perjury) as one who comes

within the provisions of section 170 Cr. C. Upon con-

viction, each becomes liable to a penalty in accordance

with section 174 Cr. C. whether or not his actions be

those of a witness or in a judicial proceeding. In view

of what, with respect, is to me the plain language of sec-

tion 172 Cr. C., a person falling within its terms is just

as guilty of what Parliament has chosen to call perjury

as one who falls within the ambit of section 170 Cr. C.

No doubt, in view of the overlapping of sections 172 and

175 Cr. C., the presiding judge would consider the gravity

_of a particular offence in imposing sentence.

The solemn declaration taken by the respondent was
required by the British Columbia Bulk Sales Act. Sec-
tion 63 of the British Columbia Evidence Act, R.S.B.C.
1936, chapter 90, provides that any declaration made in .
the form in the schedule to that Act shall be as valid
and effectual as if expressed to be made by virtue of that
Act, notwithstanding that the same is expressed to be
made by virtue of the Canada Evidence Act. The con-
clusion in the form in the schedule is practically the same
as the conclusion in the form attached as schedule A to
the Bulk Sales Act. In the present case Orford’s statu-
tory declaration was taken before one who testified that
he was a commissioner for taking affidavits in the prov-
ince and it states that the declaration was of the same
force and effect as if made under oath and by virtue of
the Canada Evidence Act. In one sense, therefore, it
might be said that Orford was
“permitted by the Canada Evidence Act to verify certain facts relating

to his financial obligations”
7491213
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143 by solemn declaration, but, even if that be not so, the
His Masssry words in quotation marks may be treated as surplusage,
rEBKING 4nd the charge as drawn is sufficient.
Cgﬁfoﬂnﬁ T. If the conviction were not sustainable under sectmn
— 172 Cr. C., Orford could not legally have been convicted
KerwinJ. under section 951 of the Criminal Code as for an offence
under section 176 Cr. C., nor could the Court of Appeal
proceed under subsection 2 of section 1016 Cr. C. The
offence dealt with in section 176 Cr. C. is not a lesser
offence but a different one, as the declaration mentioned
therein simpliciter is not the same as the statutory dec-
laration referred to in section 172 Cr. C. Counsel for the
appellant referred to section 175 Cr. C. but we have no
jurisdiction to consider the applicability of that section
as no dissent in the Court of Appeal was based upon the
point.
The appeal should be allowed and the conviction
restored. :

Hupson J. (dissenting).—The only ground of dissent
from the judgment of the court below to which I wish to
refer is the second, namely, that the taking of a statutory
declaration falsely is perjury within the meaning of sec-
tion 172 of the Criminal Code. There are differences of
opinion in this court and in the court below on this point
and, with respect, I am of the opinion that the dissent on .
this point is right. As has been pointed out by other mem-
bers of the court, this section of the Criminal Code is
of purely Canadian origin and was in force in Canada
long before the Criminal Code was passed.

Looking at the statute, chapter 154, R.S.C. 1886, sec-
tion 2 is as follows:

2. Every one who—

(a) Having taken any oath, affirmation, declaration or affidavit in
any case in which by any Act or law in force in Canada, or in any
province of Canada, it is required or authorized that facts, matters or
things be verified, or otherwise assured or ascertained, by or upon the
oath, affirmation, declaration or affidavit of any person, wilfully and
corruptly, upon such oath, affirmation, declaration or affidavit, deposes,
swears to or makes any false statement as to any such fact, matter
or thing—

(b) Knowingly, wilfully and corruptly, upon oath or affirmation,
affirms, declares or deposes to the truth of any statement for so veri-
fying, assuring or ascertaining any such fact, matter or thing, or pur-
porting so to do, or knowingly, wilfully and ecorruptly takes, makes,



S.CR.] SUPREME COURT OF CANADA 117

signs or subscribes any such affirmation, declaration or affidavit, as to 1943
any such fact, matter or thing,—such statement, affidavit, afﬁrmationH M_Y—JESTY
or declaration being untrue, in the whole or any part thereof, or— 8 A

vuE King
(¢) Knowingly, wilfully and corruptly omits from any such affi-

v.

davit, affirmation, or declaration, sworn or made under the provisions CgABLES T.
. . . . . RFCRD.

of any law, any matter which, by the provisions of such law, is required B

to be stated in such affidavit, affirmation or declaration,— Hudson J.

Is guilty of wilful and corrupt perjury, and liable to be punished -
accordingly:

It also contains a proviso as follows:

(2) Provided, that nothing herein contained shall affect any case
amounting to perjury at common law, or the case of any offence in
respect of which other or special provision is made by any Act.

The language is quite plain and it seems to me that
there is no justification for reading any qualification in
the section as it thus stands.

When the Criminal Code was compiled this section was
included in almost precisely the same language. The exist-
ence of other sections of the Criminal Code providing for
punishment of other offences of the same character does
not seem to be a sufficient justification for reading into
section 172 Cr, C. an intention by Parliament to attach a
new meaning to the language of the old provision.

The section has been so construed by the Court in
Bane in Nova Scotia in Rex v. Morrison (1), and again
by the same court in 1924 in The United States v. Snyder
(2), and by the Court of Appeal in Saskatchewan in 1923,
consisting of Justices Lamont, Mackay and Martin, in
the case of Rex v. Rutherford (3). The matter had been
decided in the same way by the Supreme Court of the
Northwest Territories in Regina v. Skelton (4).

On the other points I agree with the other members
of the court.

Appeal dismissed.
Solicitor for the appellant: Eric Pepler.

Solicitor for the respondent: John A. Sutherland.

(1) (1916) 26 C.C.C. 26, at 27. (3) (1923) 41 C.C.C. 240, at 243.
(2) (1924) 43 C.CC. 92. (4) (1898) 3 Terr. LR. 58; 4
C.CC. 467.
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J. ALPHONSE OLIVIER (PLAINTIFF) APPELLANT;
AND

1943
*Feb-2 1A CORPORATION DU VILLAGE DE

WOTTONVILLE (DEFENDANT) -.... } RiSPONDENT.

ON APPEAL FROM THE COURT OF KING'S BENCH,
APPEAL SIDE; PROVINCE OF QUEBEC

Municipal corporation—Contract—Construction of water-works and fire-

fighting system—Agreement to pay a sum over twenty-five thousand
dollars—By-law authorizing a loan not exceeding ten thousand dollars
and providing for a special tax sufficient to pay costs of construction
and maintenance—Reports by municipality’s engineer accepted and
adopted by resolutions—Claim by contractor for cost of works over ten
thousand dollars—Liability of the corporation—Absolute nullity of
contract if not in conformity with the “Act respecting certain works in
municipalities”, R.8.Q., 1941, c. 236—Quantum meruit—Whether
contract valid under the “ Act to grant certain powers to municipal
corporations to aid the unemployed” Q., 1935, 25-26 Geo. V., c. 9—
Resolutions of the municipal council also illegal.

The respondent corporation entered into a contract with the appellant

for the construction of water-works and for the installation of a
fire-fighting system, and agreed to pay to the appellant, as costs of the
enterprise, a sum of $26,066.00. At the same time as the signing of
the contract, a by-law was passed authorizing the corporation to
borrow a sum not exceeding $10,000.00 and stipulating that “to
provide for the payment of the costs of construction, maintenance
and administration * * * the council of the municipality was
authorized to levy ‘each year a speéial tax on all property ”, taxable
or not taxable. It was stated that the by-law was passed “in order
to remedy to unemployment under the authority of the Act 25-26
Geo. V., c. 9”. The preambule of the by-law also declared that 70%
of the costs-would be paid by the provincial government “and the
balance, to wit: $10,000.00, would be at the expense” of the
corporation. During the period of construction and at the com-
pletion of the works, the corporation’s engineer made & preliminary
and a final report, estimating the value of the works at over $10,000.00,
and both reports were accepted and adopted by resolution of the muni-
cipal council. The sum of $10,000.00 was paid by the Corporation.
The appellant claimed by his action a further sum of $16,779.23 as
balance due under the contract. The Superior Court maintained the
action; but this judgment was unanimously reversed by the appellate
court.

Held, affirming the judgment appealed from, that the respondent

corporation was not liable for the amount claimed by the appellant.
The by-law, which has authorized the contract with the appellant
and has ordered the works, provided for the appropriation of the entire
requisite amount only to the extent of $10,000.00, and no special
tax has been imposed to provide for any amount exceeding that sum,
in conformity with the Act respecting certain works in municipalities,

*PeeseNT:—Rinfret, Davis, Kerwin, Hudson and Taschereau JJ.
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RS.Q. 1941, c. 236. Any agreement with the appellant contrary to
the provisions of that Act is null and does not bind the Corporation;
such law, being prohibitive, imports nullity (Art. 14 C.C.); and it does
not matter whether the contract is one for a fixed sum or at unit
prices. Moreover, the appellant, in his evidence, has made admis-
sions that the contract should be so construed.

Held, also, that the appellant cannot put his claim on a basis of quantum
meruit, as the contract has been made under certain conditions
clearly specified and necessarily limited by the law. Rodowvski v.
California Assoctated Rarsin Co. ([1926] S.CR. 292).

Held, also, that the appellant can neither invoke, in support of his claim,
the benefit of the provisions of the Act to grant powers to municipal
corporations to aid the unemployed, Q. 1935, 2526 Geo. V., c. 9,
which Act is referred to in the by-law. Even assuming that this
Act would take away the municipal corporations from the applica-
tion of the other Act (R.S.Q., 1941, c. 236), a municipal corporation
can only contribute “to aid unemployed * * * either out of its
general funds, or by means of loans which it may authorize by
by-laws”. In this case, as already stated, it was expressly specified
in the by-law that the sum to be borrowed would not be in excess
of $10,000.00.

Held, further, that, such contract being illegal and null, such illegality
and nullity cannot be wiped away by a mere resolution of the muni-
cipal council purporting %o accept and approve the execution of the
works, and such resolution cannot either be taken as a ratification of
a contract which the law declared to be null. MacKay v. City of
Toronto ([1920]1 A.C. 208).

APPEAL from the judgment of the Court of King's
Bench, appeal side, province of Quebee, reversing the judg-
ment of the Superior Court, Verret J. and dismissing the
appellant’s action for balance of moneys due to him as
costs of the construction of water-works and fire-fighting
system under contract passed with the respondent corpo-
ration.

Valmore Bienvenue K.C. and Edouard Houde for the
appellant.

L. E. Beagulieu K.C. and Dorais Panneton K.C., for the
respondent.

- The judgment of the Court was delivered by

RinrrET J.—L’appelant a réclamé de l'intimée la
somme de $20.979.23 3 titre de balance due sur un contrat
pour la construction d’'un systéme de protection contre
P'incendie et pour la construction d’'un aquedue.

A Tenquéte, la réclamation a été réduite 3 la somme de
$16,779.23.
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L’appelant a obtenu un jugement favorable devant la
Cour Supérieure; mais ce jugement a été unanimement

La Copons- infirmé, en appel, par la Cour du Banc du Roi.

TION DU
VILLAGE DE

Cette Cour s’est appuyée sur la Loi concernant certains

Worronviie travaur publics dans les municipalités (ch. 236, S.R.Q.

Rinfretg. 1941). Elle a décidé qu’aux termes de cette loi, la corpora-

tion intimée,

ne pouvant ordonner de faire des travaux de construction, sans en méme
temps pourvoir & l'appropriation des deniers nécessaires pour en payer
le cofit, i} en résulte qu'elle ne peut &ire tenue responsable de ’excédant
du cofit des dits travaux sur le prix stipulé au contrat originaire par les
parties en cette cause, et par conséquent, ne peut &tre condamnée & payer
la somme qui lui est présentement réclamée par I’appelant.

Le contrat entre I'appelant et la corporation intimée
date du 23 septembre 1935. La Corporation s’y engage &
payer & 'appelant, comme prix de ’entreprise, une somme
de $26,066.00. '

Concurremment avec la signature de ce eontrat, la Cor-
poration intimée adopta un réglement autorisant un em-
prunt de $10,000.00
pour construire un aqueduc et des réservoirs et une station de pompage

pour la protection de la municipalité contre l'incendie et pour remédier au
chémage, sous Vautorité de la loi 25-26 Geo. V, chap. 9.

Le préambule du réglement mentionne que la Corporation
a été autorisée par ’Honorable Ministre des travaux publics
de la province de Québec 3 faire ces travaux, que 70% du
collt sera payé par le gouvernement de la provinee de Qué-
bee,

et la balance, soit dix mille piastres ($10,000.), sera & la charge de cette
corporation municipale.

Le réglement statue et décréte que la Corporation de
Wottonville est autorisée 4 effectuer un emprunt au moyen
d’obligations jusqu’d concurrence de la somme de
$10,000.00 et que

pour pourvoir au paiement du coflit de la construction, des frais d’entretien
et d’administration du systéme de protection contre I'incendie, le conseil de
la Municipalité est autorisé 3 prélever chaque année une taxe spéciale
suffisante sur tous les biens imposables de la municipalité et méme ceux
exemptés en vertu de Particle 693 C.M.

Le produit du présent emprunt par obligation devra &ire employé
exclusivement pour la construction du dit aqueduc et du systéme de
protection contre l'incendie et pour remédier au ch6mage sous l'autorité
de la loi 2526 Geo. V, chap. 9.

Avant d’avoir force de loi et effet, le réglement devait
étre approuvé par la Commission Municipale de Québee
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et par le Lieutenant-Gouverneur en Conseil. Il recut les 1943
deux approbations en question. Dans chaque lettre par Orvms
laquelle le secrétaire de 1la Commission Municipale et I'offi- 1, coipora-

cier en loi du département des affaires municipales informe yooN DT
la Corporation intimée que cette approbation a été donnée, WorToNvILE

le chiffre de $10,000.00 est spécifiquement mentionné. Rinfret J.

Les parties contractantes ont parfaitement compris quela —
contribution de la Corporation intimée devait se limiter &
la somme de $10,000.00 et que, ainsi que le spécifie le
réglement d’emprunt, la balance devait &tre payée par le
gouvernement de la province de Québec, en vertu des
octrois qu’il était loisible au Lieutenant-Gouverneur en
conseil d’affecter annuellement, & méme le fonds consolidé
de la province “ aux municipalités * * * qui se protégent
d’une maniére efficace contre les incendies ” conformément
3 Particle 13 du chapitre 151 des statuts refondus de Québec,
1941.

En effet, sans recourir 3 d’autres preuves que celle que
I'on trouve dans les aveux de T’appelant lui-méme, cette
conclusion g’'impose absolument. :

Voici ce que 'appelant a admis au cours de son témoi-
gnage:

Le surplus au deld de $10,000.00, vous saviez que la Corporation
avait fait un réglement pour le $10,000.007

R. Avant, il y eut entente avant que le contrat soit signé que la
Corporation devait payer $10,000.00.

Q. Et pas un sou de plus?

R. Oui, pas un sou de plus.

Q. Le reste vous vous chargiez de coopérer tous ensemble pour obtenir
des octrois pour payer le surplus?

R. Oui Monsieur.
* % %

Q. Aprds la signature du contrat, pendant les travaux et aprés que les
travaux ont &té terminés, avez-vous mentionné su maire, au secrétaire, &
monsieur Vigeant et & monsieur Gaumont que vous ne réclameriez pas
un sou de plus que $10,000.00, montant prévu par un réglement de la
Corporation?

R. Je I'ai dit au commencement des travaux.

Q. Avant le contrat ou aprés?

R. Aprés.

k%

Q. Les travaux étant terminés, n’avez-vous pas déclaré devant monsieur
Vigeant que vous éties satisfait? Vous avesz dit: “ Je perds un peu d’argent,
mais enfin clest comme & la bourse.” Je suis satisfait”?

R. Je ne me rappelle pas du tout.

Q. Et vous avez dit slors en présence de monsieur Vigeant: “Je ne
réclamerai pas un sou de plus de la municipalité ”?
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1943 R. Oui, mais si je ne me rappelle pas d’avoir rencontré monsieur
A Vigeant?
OL:)va * ok %
La Corpora-

TION DU Q. Je vous mets sur vos gardes, vous vous rappelez qu'il y avait
Viraee pE plusieurs personnes 13, —Je vous mets sur vos gardes. N’avez-vous pas
WUI‘E?E_VELE déelaré cette fois-la que vous étiez sabisfait des travaux, et que vous ne
Rinfret J. réclamiez pas un sou de plus de la Corporation?
—_— R. Je I'ai dit dans certaines circonstances, je ne peux pas préciser si
c'est aprés ou avant.
Q. Vous vous rappelez?
R. Oui, je ne m'en cache pas non plus. Vous me demandez des cir-
constances que je ne me rappelle pas. Jy ai été & toutes les semaines.
Q. C’est apres la fin des travaux ¢a?
R. Je ne me rappelle pas. Je ne sais pas. Je sais que je l'ai dit
avant la fin des travaux. ’
Q. Quand vous avez fait la derniére paie, vous avez dit: “ Je ne deman-
derai pas un sou de plus & la corporation ”?
R. Je ne peux pas jurer ¢a.
Q. Que vous avez fait cette déclaration — “ On fait de Pargent et on en
perd, c'est un peu comme & la bourse ”?

R. C’est possible.
* % &

Q. Jurez-vous que dans aucune circonstance devant le maire, le secré-
taire, les conseillers ou qui que ce soit vous n’avez pas dit dans le cours des
travaux, alors qu'on vous représentait que ¢a paraissait cofiter passable-
ment cher, qu'en tout cas la municipalité ne paierait pas plus de $10,000.00
et que les suggestions qu’ils pouvaient faire, ¢ca ne les regardait pas — d’une
fagon polie,— que c’était vous qui aviez le contrat, et que vous faisiez
les décisions pour faire les travaux. Des paroles dans ce sensli, que
¢a ne regardait pas les conseillers, le conseil?

R. Je ne peux pas voir & quel point de vue vous me demandez cette
question.

Q. N’avez-vous pas déclaré? .

R. Je Vai déclaré tantdt que j’ai dit que ¢a ne coliterait pas plus de
$10,000.00. Les travaux commencaient.

Q. Aprés?

R. Je ne me rappelle pas d’avoir déclaré ¢a aprés que les travaux
ont été finis,

&k %

Q. N’avez-vous pas dit en présence de monsieur Boucher et monsieur
Michel que c¢’était seulement dans le but d’avoir des octrois que vous
faisiez faire des recherches & monsieur Houde, et non pas pour faire du
trouble & la municipalité, parce que vous aviez fini avec la municipalité?

R. C’était pas dans ce but-la; c’était pour avoir des octrois et me faire
payer la balance qui me revenait.

Q. Avez-vous dit cela?

R. Je Pai dit le dimanche midi quand ils sont venus avec leur fameuse

résolution. P
* ok %

Q. Vous avez demandé aussi que le Conseil passe des résolutions que
vous demanderiez dans le but d’obtenir des octrois?
R. Oui monsieur.
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Il n’y a donc ey, de la part de 'appelant, aucune méprise 1943
au sujet de la portée exacte, tant du point de vue des faits Orvmr
que du point de vue de la loi, des engagements pris par 1a 1, compora-

Corporation intimée envers lui. A tout événement, en _ToNDU
Viizaee b

vertu de la Lot concernant certains travauz dans la muni- Worronviia

cipalité, chap. 236 des statuts refondus de Québec, 1941, piei7.
qui n’est elle-méme que la reproduction du chapitre 112 —
des statuts refondus de 1925, tel qu’amendé par 18 Geo. V,

ch. 40:

2. Nulle corporation municipale, quelle que soit la loi qui la régit,
sauf les cités de Québec et de Montréal, ne peut ordonner de quelque
maniére que ce soit des travaux de construction ou d’amélioration ni
passer un contrat A cet effet, & moins que le réglement qui autorise le
contrat ou ordonne les travaux n’ait pourvu & l'appropriation des deniers
nécessaires pour en payer le cofit.

%k %
5. Les contrats passés contrairement aux dispositions de la présente loi
sont nuls et ne lient pas la corporation et tout contribuable peut obtenir

un bref d’injonction. contre la corporation et Yentrepreneur pour empécher
I'exécution des travaux. ’

Cette loi générale s’appliquant & toutes les corporations
municipales a remplacé, pour les corporations rurales comme
Pintimée, l'article 627A du Code municipal, introduit en
1919.

Dans la cause de Goulet v. Corporation du Village de
Saint-Gervais (1), monsieur le juge Tellier, parlant au nom
de la majorité de la Cour, disait:

Sa raison d'8tre (de Varticle 627A) se congoit facilement. Elle a pour
but de protéger le contribuable et la corporation elle-méme contre les
entreprises extravagantes ou inconsidérées. Le législateur a voulu que
la corporation ne puisse se lier par contrat, ni engager la responsabilité
du contribuable, sans avoir pourvu, de fagon efficace, & ses voies et moyens.
Si elle n'a pas & sa disposition les deniers requis et valablement affectés,
pour ce quelle veut entreprendre, il lui faut, pour contracter validement,
so0it taxer les contribusbles, soit emprunter. Qu’elle recoure & l'un ou &
Yautre de ces deux moyens, les contribuables seront avertis. Une taxe
ne g'impose pas, sans un réglement précédé et suivi d’'un avis; et, pour
emprunter, il faut, régle générale, un réglement approuvé par les con-
tribuables.

Dans le cas qui se présentait dans Vaffaire Goulet, (1) il
n’était pas pourvu & un emprunt; et la taxe, bien qu'il fit
prévu qu’elle serait imposée, ne Vavait pas encore été & la
date du contrat attaqué.

(1) (1930) Q.R. 50 K.B. 513.
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1943 L’honorable juge Tellier concluait done (p. 521):
Orivizr Dans ces conditions, il me parait clair que lesdits contrats étaient invali-

La Cg}.n’om- des et que, partant, le demandeur, qui est un des eontribuables, avait droit
mionpu & laction en nullité qu’il & intentée. Clest ici que Particle 627a doit rece-

VILLAGE DE voir son application.
WOTTONVILLE

Rifrat. Comme on le sait, cet arrét de la Cour du Banc du Roi

—  fut porté devant cette Cour (1), ot il fut infirmé, mais pour

des raisons tout & fait étrangéres & la question tranchée par

la Cour du Banc du Roi. Le jugement de cette derniére

cour constitue done, jusqu’d maintenant, linterprétation

autorisée de la Lot concernant certains travaux dans la
municipalité, (S.R.Q. 1941, c. 236).

Dans le cas actuel, ainsi que le constate la Cour du Bane
du Roi, le réglement qui a autorisé le contrat avec 'appelant
et qui a ordonné les travaux n’a pourvu & l’appropriation
des deniers nécessaires que jusqu’a concurrence de la somme
de $10,000.00. Aucune taxe spéeiale n’a été imposée pour
pourvoir & un montant excédant cette somme.

Il s’ensuit fatalement que toute convention avee I’appe-
lant contraire aux dispositions de cette loi est nulle et ne
lie pas la Corporation (Mackay v. City of Toronto (2);
Waterous Engine Works Co. v. Town of Palmerston (3)).

Le demandeur ayant recu la somme de $10,000.00 prévue
par le réglement d’emprunt, il ne peut, en se basant sur
son contrat ainsi limité par la loi, réclamer ou recevoir de
I'intimée aucune somme supplémentaire; et la corporation
intimée n’aurait pas, & tout événement, le droit et le pou-
voir de la lui payer.

Nous avons vu d’ailleurs, par les admissions de Pappe-
lant, que c’est ainsi qu’il a compris la situation. Cette loi
comporte une prohibition absolue qui emporte nullité
(art. 14 C.C.).

Dans les circonstances, il n’y a pas lieu méme de se
demander si le contrat passé avee l'appelant devrait é&tre
interprété comme un contrat 4 forfait ou comme un contrat
4 prix unitaires. La loi concernant certains travaux muni-
cipaux ne fait aucune distinction sous ce. rapport.

I1 n’y a pas lieu, non plus, d’envisager la question de
savoir si Pappelant poﬁrrait 8tre autorisé & réeclamer sur la

(1) [19311 SC.R. 437. (2) [1920]1 A.C. 208.
(3) (1892) 21 Can. S.C.R. 556.
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base d’'un quantum meruit, car le contrat a été fait suivant 1943
des conditions déterminées et nécessairement limitées par Ouvms
la loi (Rodovski v. California Associated Raisin Co. (1)). 14 Coe poma.
Enfin, méme si Pappelant n’était pas 1ié par ses Propres viysaes e
aveux, il ne saurait, non plus, se réclamer de la loi attri- WorroNviLz
buant certains pouvoirs aux corporations municipales pour RinfretJ.
venir en aide aux chOomeurs (Statuts de Québec, 25-26
Geo. V, c. 9).

Cette loi a été sanctionnée le 18 mai 1935. Elle autorise
une contribution par la corporation municipale pour venir
en aide aux chdémeurs. Cette cpntribution peut se faire
jusqu’d concurrence des montants qu’elle croit nécessaires, soit & méme
ses fonds généraux, soit au moyen d’emprunts qu’elle peut autoriser par
réglement * * * sans autre formalité préliminaire ou subséquente que
Papprobation de tel réglement par la majorité des membres de son: conseil
formant quorum, par la Commission municipale de Québec et par le
Lieutenant-Gouverneur en conseil.” )

L’appelant nous a demandé de tenir compte du fait que
le réglement d’emprunt dont il s’agit dans la présente cause
référe & la loi 25-26 Geo. V, ¢. 9.

Mais, méme il fallait décider que cette loi a eu pour
effet de soustraire les corporations munieipales & I'applica-
tion du chapitre 236 des statuts refondus de Québec 1941
(ou du chapitre 112 des statuts refondus de Québec 1925 —
ce qui est la méme chose), il n’en reste pas moins qu’en
vertu du chapitre 9 de la loi 25-26 Geo. V, la contribution
pour venir en aide aux chdmeurs doit étre faite par la
corporation municipale, soit & méme ses fonds généraux, soit
au moyen d’emprunts qu’elle peut autoriser par réglements.
Or, en Despéce, le réglement adopté par la corporation
intimée, le 24 septembre 1935, pour construire Paqueduc et
pour la protection de la municipalité contre I’incendie, a
choisi d’autoriser un emprunt et a spécifié expressément .
que cet emprunt serait limité & la somme de $10,000.00.
Cette somme a été payée & appelant. Il ne peut se récla-
mer du réglement pour exiger davantage, qu’on envisage la
situation comme étant réglée par le chapitre 9 de la loi

25-26 Geo. V, ou par le chapitre 236 des statuts refondus de
Québec, 1941.

(1) [1926]13.R.C. 292.
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]

1943 Quant aux résolutions en date du 18 mai et du 20 juillet /

Ovamn 1936, par lesquelles le conseil municipal de la corporatlon

La Conpona Ntimée aurait accepté le rapport de I'ingénieur qui a sur- [

moN DU veillé les travaux et ol ce dernier approuvait une somme! g
ILLAGE DE

WortoNvILLE supérieure A celle du contrat et du réglement, il est ev1den€

Rmfm 5. qu’il ne saurait leur étre donné effet. 1

Si un contrat pour des travaux municipaux est nul et ne
lie pas la corporation lorsqu’il est fait contrairement 2 la
loi contenue dans le chapitre 236 des statuts refondus de
Québec 1941, il est clair que cette illégalité et cette nullité
ne peuvent étre couvertes par une simple résolution du
conseil municipal prétendant accepter et approuver des
travaux faits contrairement & cette loi. Les résolutions
sont encore plus illégales, si possible, que le contrat lui-
méme,

D’ailleurs, les circonstances qui ont entouré I'adoption de
ces résolutions sont expliquées par les aveux de I'appelant
auxquels nous avons fait allusion au cours de ce jugement.
Il n’est pas nécessaire de se demander si elles doivent étre
mises de ¢6té par suite des représentations de I'appelant.
La loi concernant certains travaux municipaux les rend
illégales et nulles au méme point et pour les mémes raisons
que le contrat lui-méme.

Ces résolutions ne peuvent, non plus, valoir comme rati-
fication du contrat —il est & peine besoin de le mention-
ner. L’on ne saurait admettre comme valide la ratifica-
tion d’un contrat que la loi déclare absolument nul (Mackay
vs. City of Toronto. (1))

Dans les circonstances, l'appel doit &tre rejeté avec
dépens.
Appeal dismissed with costs.

Solicitor for the appellant: Edouard Houde.

Solicitors for the respondent: Panneton & Boisvert.

(1) [19201 A.C. 208.
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JOY OIL LIMITED (PLAINTIFF)........ .. .PraiNTIFF; 1942
*Nov.23,24.
1043

*Feb. 2.

AND

McCOLL FRONTENAC OIL CO. LIM-

SO0 FRONTENA O 0 ) e

ON APPEAL FROM THE COURT OF KING'S BENCH, APPEAL SIDE,
PROVINCE OF QUEBEC

Practice and procedure—Inscription in law—Action in damages resulting
from series of offences and quasi-offences—Alleged conspiracy—
Declaration containing 117 paragraphs—Inscription in law against all
paragraphs but four, the latter being mere recitals—Conclusions not
attacked—O ffences and quasi-offences committed over two years before
service of action—Prescription of damages—Some paragraphs con-
taining libellous statements—Plaintiff alleging knowledge within
o wyear before service of action—Such paragraphs mol to be
rejected on inscription-in-law—Delay of prescription under article
2962 (1) C.C. reckoning from day libel came to knowledge of
party aggrieved—Conspiracy alleged to constitute continuous delict—
Whether prescription runs from date of cessalion of conspiracy—
Damages prescribed from dale of each of overt act constituting
conspiracy—Libellous statements contained in legal proceedings—
Whether prescription runs from date of service or from date of final
judgment—Dismissal of action in toto, although conclusions not
attacked—Joinder of causes of action—Articles 2232, 2261, 2262 (1),
2967 C.C.—Articles 87, 177 (6), 192 C.C.P.

The appellant company, owning and operating a number of stations for
the sale of gasoline and oil in the province of Quebec, brought an
action against the respondent company, a competitor in the same
trade. The appellant, alleging the existence of a conspiracy, between
the respondent and four other parties not before the Court, to pre-
vent it from operating or to hinder its business, claimed damages
resulting from a series of offences and quasi-offences alleged to have
been committed by the respondent. The declaration, or statement
of claim, contained 117 paragraphs. The respondent filed an inscrip-
tion in law against all but the three opening paragraphs and the
last one, the former being purely introductory recitals and the appel-
lant merely stating in the latter its option for a jury trial. The
offences and quasi-offences were alleged to have been committed in
1934, 1935, 1936 and 1937. The writ of summons was served upon
the respondent on August 5th, 1940. More particularly, paragraphs
95 to 110 inclusive contained allegations of libellous statements made
by the respondent against the appellant; and it was further alleged,
as a fact (par. 116), that the appellant learned only in the month of
December, 1939, that these statements were due to the acts and
deeds of the respondent. The Superior Court maintained the
inseription: in law on the ground that the appellant’s action was
prescribed (art. 2261 C.C.) and the debt absolutely extinguished
(art. 2267 C.C.), and, although not prayed for, dismissed the action
in toto. This judgment was affirmed by the appellate court.

* PrEsENT :—Rinfret, Davis, Kerwin, Hudson and Taschereau JJ.



128

1943

[

Joy O1L
Lixmrrep

.
McCorn
FroNTENAC

SUPREME COURT OF CANADA [1943

Held that paragraphs 95 to 110 inclusive, part of paragraph 115 and

paragraph 116 should not have been rejected by the courts below and
that, otherwise, the judgment appealed from, as to the other para-
graphs, should be affirmed. The appeal to this Court was allowed
accordingly, with costs.

O%TSO- Held, also, that, the appellant alleging (par. 116) that, in fact, he acquired

knowledge of his rights against the respondent (those stated in par.
95 to 110 inclusive) less than a year before he served his action
upon the latter, the appellant’s action as brought, and on the
strength of that allegation, was well founded in law, as far as those
paragraphs were concerned, by force of articles 2232 and 2262 (1) C.C,,
it should not have been dismissed on an inscription in law but should
have been allowed to go to trial pro tanto. Charpentier v. Craig
(QR. 22 XB. 385) and Beaubien v. Laframboise (QR. 40 K.B. 198)
foll——There was clearly, in these paragraphs, allegations of libellous
statements by the respondent, and the appellant learned only in
December, 1939, that these statements were due to the acts and deeds
of the respondent. On an inseription in law, all allegations of fact
must be taken as proven. Therefore, as to the above paragraphs,
the course of prescription was suspended, as, up to that date, it had
been “absolutely impossible for” the appellant “in law or in fact”
to bring its action against the respondent (art. 2232 C.C.) and such
action was brought en temps utile, i.e. within one year from that
date (art. 2262 (1) C.C—~—Under this last article, an action for libel
is prescribed by one year, reckoning not merely “from the day
that it came to the knowledge of the party aggrieved”, but
from the day the party aggrieved acquires the knowledge of
the identity of the person who has made the libellous statement;
this is a question of fact which cannot be disposed of on am inscrip-
tion in law. It is a well-known principle of the law of prescription,
recognized by the Civil Code (art. 2232), that contra non valentem
agere non currit prescriptio.

As to the appellant’s ground of appeal that, its action being wholly based

on a conspiracy between the respondent and other parties, it consti-
tuted therefore a continuous delict with the result that prescription
would rum only from the date of the cessation of the conspiracy,

Held, .concurring with the opinion of the appellate court, that prescrip-

tion is distinet and separate in respect of each of the overt acts
alleged to have been committed by the respondent and that the
damages suffered as a consequence of these overt acts are prescribed
from the date on which each one of them has been committed:.

As to another ground of appeal: some of the allegations in the declara-

tion referred-to certain actions, termed illegal and vexatious, brought
before the courts against the appellant by different individuals at the
alleged instigation of the respondent, and it was contended by the
appellant that the period of prescription should not be computed
from the date of the service of these actions, but from the date
when they had been finally disposed of by judgment. Decisions relied
on mainly in support of this ground of appeal were Bury v. The
Corriveau Silk Mills Co. (MLR. 8 S.C. 218); Lapterre v. Lessard
(QR. 38 K.B. 373) and The mayor of the city of Montreal v. Hall
(12 Can. S.C.R. 74). The appellate court held that these cases did
not apply because the appellant’s action was not directed so much
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towards the merits of the proceedings instituted by the individual
parties, but towards the conspiracy of which these actions were
alleged to have been overt acts.

Held that the appellant’s declaration may be susceptible of such inter-
pretation; but, in any event, the proceedings in question were.not
instituted by the respondent, and, for that reason, there is a ‘doubt
that the above decisions can find their application in an action in
damages brought, not against those who instituted the proceedings,
but against the respondent, which was not a party to those pro-
ceedings.

Paragraphs 1 to 3 and 117 of the declaration were not attacked by
the inscription in law, nor were the conclusions thereof, and the
respondent did not pray for the dismissal of the action. Neverthe-
less the Superior Court dismissed the action in toto, and that judg-
ment was affirmed by the appellate court. The’ appellant contended
that the court had no such authority, or that, at least, he should
have had an opportunity of being heard on that point.

Held that, it being unnecessary to express any opinion on the merits of
this point, it is doubtful whether the point could have been con-
sidered as a mere question of practice and procedure in which this
Court should not have interfered; but that the present judgment,
at all events, should not be taken as an approval of the course
followed in the premises by the courts appealed from.

Quere whether, in view of the declaration setting out several causes of
action, this joinder of causes was permissible under art. 87 C.CP.
and whether such procedure should not have been inquired into by
the Superior Court, had the respondent raised the point by dilatory
exception under paragraph 177 (6) of that code.

APPEAL from the judgment of the Court of King’s
Bench, appeal side, province of Quebee, affirming the judg-
ment of the Superior Court, Savard J., which had main-
tained a partial inscription in law made by the respondent
and which also had dismissed in toto the appellant’s action
with costs.

The material facts of the case and the questions at issue
are stated in the above head-note and in the judgment
now reported.

John G. Ahern K.C. for the appellant.
Hugh E. O’'Donnell K.C. for the respondent.
The judgment of the Court was delivered by

RinFrET J—The declaration which the appellant has
annexed to its writ of summons against the respondent
sets out, no doubt, several causes of action; and the ques-

tion whether this joinder of causes was permissible under
74912—2
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article 87 of the Code of Civil Procedure might have been
inquired into by the Superior Court, if the respondent had
raised the point by dilatory exception under paragraph 6
of article 177 of that Code.

However, the respondent elected to contest the action
as it stood by means of a partial inscription in law and, so
far at least as this appeal is concerned, that is the only
issue at present before this Court.

The declaration contains 117 paragraphs and prays for
judgment against the respondent, and other defendants
not at the moment before us, for the sum of $49,932.15.

The respondent’s partial inscription in law prayed that
paragraphs 4 to 116 (enumerating them one by one, both
in the body and in the conclusion of the inseription in
law) be rejected with costs.

Thus, paragraphs 1 to 3 and 117 of the declaration were
not attacked, nor were the conclusions thereof. That is
to say: By its inscription in law, the defendant did not
pray for the dismissal of the action, but merely for the
rejection of certain enumerated paragraphs of the
declaration.

Nevertheless, the Superior Court, by its judgment, dis-
missed the action in toto, and that judgment was confirmed
by the Court of King’s Bench.

The appellant, of course, complains that the courts below
had no authority to dismiss the action completely, and
that, upon the proceedings as they stood, the only power
which the courts could exercise was to render a judgment
in accordance with the conclusions of the partial insecrip-
tion in law and, therefore, to limit their adjudication
solely to the paragraphs demurred against.

It is to be noticed that article 192 of the Code of Civil
Procedure prescribes that an inseription in law must “ con-
tain all the grounds relied upon” and that“no ground which
is not therein alleged can be urged at the hearing”. It would
seem, therefore, that the action was dismissed without
there having been, in the inscription in law, either allega-
tions or conclusions to that effect, and without the appel-
lant, at least in the Superior Court, having even had an
opportunity of being heard on the point, which clearly was
not raised by the pleadings then before that Court.

Under the circumstances, there is much to be said in
favour of the appellant’s complaint in that respect. Were
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it not for the fact that, in the view I take of the case, the
point becomes a matter of indifference, it is doubtful
whether it could have been considered as a mere question
of practice and procedure in which this Court should not
have interfered.

The present judgment, at all events, should not be taken
as an approval of the course followed in the premises by
the courts appealed from.

The learned trial judge describes the appellant’s action
as constituting “toute une série de délits et de quasi-
délits ’; and, on the ground that they dated back to the
years 1934, 1935, 1936 and 1937, while the writ of sum-
mons had been served upon the respondent only on
August 5th, 1940, he declared that the action as against
the respondent was prescribed by force of article 2261 of
the Civil Code, that the debt was absolutely extinguished
under article 2267 C.C. and that, accordingly, the actien
could not be maintained.

In the Court of King’s Bench, Létourneau C.J., who
delivered the main judgment with which the other mem-
bers of the Court concurred, thought that the allegations
of the declaration ecould be brought into six groups:

1. Plusieurs réunions tenues & Montréal pour décider de faire de
Yopposition & I'appelante et organisation des moyens & prendre; ceci aurait
ét€ vers la fin de Vannée 1934 (allégations 5 et 6).

2°, Demande dun permis par la demanderesse pour poste de distri-
bution rue Notre-Dame est; opposition suivie d'un refus des autorités
municipales. Ce dernier résultat est en date du ler février 1935. Un bref
de mandamus aurait finalement eu raison de cette opposition illégale et
vexatoire de la défenderesse, mais il en aurait cofité & la demanderesse
une somme de $636.60. Ceci se serait passé avant le premier mai 1935
(allégations 7, 8, 9, 10, 11 et 12).

3°. La défenderesse aurait induit un nommé Edouard Forget, distri-
buteur de Imperial Oil, & demander en justice et avec injonction, I’annu-
lation du permis obtenu comme susdit, fournissant & cette fin tous les
fonds requis. Cette demande aurait été finalement rejetée par jugement
du 10 mai 1935, mais il en aurait cofité & la demanderesse pour se libérer
de cette opposition illégale, une somme de $6,000.00 outre ses dommages
(allégations 13, 14, 15, 16, 17, 18).

4°. Plus tard, vers juillet 1935, la demanderesse ayant pour la cons-
truction de divers postes de distribution, fait ses contrats avec Reinforced
Concrete Builders Limited, la défenderesse aurait trouvé le moyen, par
Pintermédiaire d’un. nommé R. Benoit et du fils de celui-ci, de faire
instituer contre la demanderesse sept poursuites en Cour Supérieure, toutes
subséquemment rejetées, et de faire suivre cette premidre tentative, et
toujours pour ennuyer la demanderesse et ruiner ses efforts, d’une pétition
de faillite qui a été 3 son tour rejetée, Ceci se passait avant la fin de
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juillet 1935, selon que nous 'avons déj3 signalé, et aurait occasionné & la
demanderesse des frais d’avocats au montant de $6,000.00 et, en outre, des
dommages au montant de $5,000.00 (allégations 19 4 29 inclusivement).
5°. Vers le 15 novembre 1935, 1a défenderesse aurait réussi & s'attacher
un nommé Henri Joseph Bourbonnidre que la demanderesse avait eu & son
emploi du mois de décembre 1934 3 venir au 28 octobre 1935 pour le choix
et ’établissement de ses postes de distribution & Montréal, et elle I'aurait
employé & précisément contrecarrer tous les plans de la demanderesse, &
contester ses demandes de permis et & lui faire systématiquement échec
partout olt elle le pouvait, Ceci aurait réussi quant & un poste que la
demanderesse a tenté d’établir en novembre 1935, coin avenue Atwater et
rue Ste-Emélie. Ce dernier échec de la demanderesse aurait impliqué pour
elle une perte de $15,000.00. Semblable procédé aurait été répété quant &
un poste coin Sherbrooke et Amherst, faisant subir 4 la demanderesse un
autre dommage, cette fois de $1,000.00. Ceci se serait également répété en
a0t 1936 quant 4 un poste coin St-Hubert et St-Grégoire, et cette fois, on
aurait eu recours 3 de fausses signatures. Ce dernier incident aurait donné
lieu & des plaintes contre un nommé Martineau d’abord, puis contre Bour-
bonniére lui-méme; tous deux auraient été condamnés, et &4 cette occasion
John Pritchard, I'un des plus hauts officiers de la défenderesse, de méme
qu’un. nommé Griffiths pour la Imperial Qil Limited, auraient assuré Bour-
bonnidre “that they would not let him down in his criminal case” et de
fait lui auraient fourni tous les fonds requis. Plus tard, on aurait chargé
Bourbonnitre de surveiller les requétes que faisaient signer les représen-
tants de la demanderesse pour l'établissement d'un poste coin Atwater et
Albert, et effectivement l'employé de la défenderesse aurait & ce sujet
procédé & des contre-requétes. Ceci aurait conduit 3 l’arrestation pour
faux de deux des employés de la demanderesse, presque aussitdt aprés
acquittés, avee toutefois ce résultat que Bourbonnidre aurait été, par suite
de sa dénonciation, poursuivi et condamné & des dommages; un appel
interjeté par lui aurait été rejeté le 15 septembre 1938. Et pendant que
Bourbonnitre purgeait & la prison une sentence pour four, d'un mois, la
défenderesse aurait versé & sa femme une allocation de $25 par semaine.

Le permis d’un poste coin Sherbrooke et Amherst qui avait été refusé
3 la demanderesse au mois d’aolit 1936, lui aurait &té accordé le 7 janvier
1937, vu que dans lintervalle, elle avait pu faire condamner pour fauz le
dénommé Martineau.

6°. En juillet 1936, les représentants de la défenderesse auraient induit
Bourbonnitre & susciter 3 la demanderesse des poursuites de la part d'un
certain nombre d’employés qu’elle avait jugé bon de démettre de leurs
fonetions. Ces actions ont toutes &té rejetées, sans toutefois qu'il ait été
possible & la demanderesse de recouvrer ses frais. Mais trois de ces actions,
celle d'un nommé Channing Call, pour $78.16, celle de Joseph Trainor
pour $11.50 et celle de Gérald Renaud pour $277.61, prises le 24 juillet 1937
n'auraient toutefois été renvoyées qu’en octobre 1939, soit moins de deux
ans avant la poursuite en dommages que vise l'inscription en droit qui sert
de base au présent appel.

Tout ceci aurait entrainé la demanderesse dans des frais et déboursés
et & des dommages considérables, dont je ne crois pas nécessaire de relever
les précisions, mais dont le total entre pour une large part dans la récla-
mation de la demanderesse-appelante.

Ce qu’il importe de retenir c’est que, sauf la décision méme des trois
dernidres poursuites dont la demanderesse-appelante aurait eu & souffrir,
tout remonte 3 plus de deux ans avant institution de sa présente action.

by

Nous en sommes ainsi arrivés & l’allégation 109 de la déclaration.
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Notons encore que les allégations 110, 111, 112, 113 et 114, 115, 116 et 1943
117 énoncent substantiellement: 3 ‘;‘6’ -
110—Qu’en suscitant ces poursuites, la défenderesse-intimée et ses co~ TLpyrreED
défendeurs auraient agi illégalement et avec l'intention de nuire 3 la de- 1()j
manderesse et de lui causer des dommages. Fnl\g;nfz);ﬁc
111.—Que la défenderesse McColl Frontenac n’a cessé de participer et  Qm, Co.
a dirigé elle-m8me la conspiration comme aussi toute la campagne contre Lo,
la demanderesse dont parle la déclaration. Rin—_fr—et J.
112—Que le défendeur John Pritchard a lui-méme été partie & tous —
ces actes et a lui-méme dirigé la conspiration et cette campagne en sa
qualité d’officier représentant de la défenderesse-intimée McColl Fron-
tenac.
113—Que la défenderesse Imperial Qil a aussi été partie, fournissant sa
part des fonds requis.
114 —Que les défendeurs sont responsables pour les actes de Bourbon-
niére qui, dans les circonstances, agissait comme leur employé, sous leur
contrble et leur direction, et c’est dans I'exercice de ses fonctions méme
qu’il aurait exécuté les actes qui lui sont attribués.
115—Que les sommes successives de $636.30, de $6,000.00, de $3,000.00,
de $6,000.00, de $5,000.00, de $15,000.00, de $1,000.00, de $400.00, de $4,500.00,
de $890.00, de $2,000.00, de $5,505.85 que représentent comme déboursés ou
dommages les différents paragraphes de la déclaration, accusent un total de
$49,932.15 pour lequel la demanderesse demande condamnation conjointe
et solidaire contre les défendeurs.
116.—Que ce ne serait qu'en décembre 1939 que la demanderesse aurait
appris que ses tracas et dommages en question étaient dus aux actes et
manceuvres des défendeurs, bien qu’elle eut déjd soupgonné cette partici-
pation des dits défendeurs dés le moment ot elle eut & en souffrir.
117—Cette allégation se borne au choix par la demanderesse dun
procds par jury.
Jusqu’au bout, on s'est en la déclaration borné & parler d’intention de
nuire, de mauvaise foi, de poursuites abusives, de conspiratien enfin dont
les “overt acts” ne seraient, dans le résumé que je viens de terminer, que
bien succinctement rapportés.

In an elaborate judgment, the Chief Justice of the
province of Quebec examines the grounds of appeal from
the judgment of the Superior Court, which he sums up
under four headings; the first being that the trial judge
should not have dismissed the action in toto, in view of
the fact that the respondent had filed only a partial insecrip-
tion in law. This ground has already been mentioned at
the beginning of this judgment and need not be again
referred to. ‘

The second ground of appeal examined in the judgment
a quo is that some of the allegations referred to certain
actions termed illegal and vexatious, and that the delay of
prescription in respect of those allegations was not to be
computed from the date of service of the actions, but from
the date when they were finally disposed of by judgment.
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143 The third ground examined was that the action itself
JorOm. was wholly based on an alleged conspiracy between the
1‘“{}_“” respondent and the other defendants and that, therefore,

I};'IGCOLL it constituted a continuous delict, as a consequence of

ONTENAC . . .
OmCo. Wwhich prescription would have run only from the date of

Lm.  the cessation of the conspiracy.

RinfretJ.  The fourth ground of appeal examined was based on
art. 2232 of the Civil Code, the appellant alleging that,
up to the date of the service of the writ of summons, it
had been absolutely impossible for it, in law or in fact, to
bring the actions against the several defendants, and, in
particular, against the respondent.

In the judgment appealed from, all these grounds were
declared of no avail and the dismissal of the action by the
learned trial judge was confirmed.

As to the third ground of appeal discussed by the Court
of King’s Bench, I find the disposition thereof made by
that Court satisfactory; and I do not deem it necessary
to deal with it.

In support of its second ground of appeal, the appellant
relied mainly on three judgments upon cases instituted in
the province of Quebec.

In the first one, rendered by Davidson J., in Bury v.
The Corriveaw Silk Mills Company (1), the opinion was
expressed that
prescription of any right of action which may arise out of a pleading

does not run from its date, but from its disposal by the Court.

The second case was that of Lapierre v. Lessard (2).

The holding of the Quebee Court of King’s Bench was:

La prescription d'une action en dommages & raison dure poursuite
malicieuse ne. commence & courir que de la date du jugement final de
cette poursuite.

The third case relied on was one which came before this

Court (The mayor of the city of Montreal v. Hall (3)).
It was held that the action was for a malicious prosecution
by proceedings instituted in the courts maliciously and without any just
cause, and prescription did not begin to run until termination of such
proceedings.

Létourneau C.J. discussed these three cases and came
to the conclusion that they did not apply, because the
appellant’s present action was not directed so much

(1) (1887) MLR. 3 S§.C. 218. _
(2) (1924) QR. 38 K.B. 373. (3) (1885) 12 Can. SCR. 74.
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towards the merits of the proceedings instituted by Graham,
Neil, Trainor and Renaud, but towards the conspiracy of
which these actions were alleged to have been overt acts.

I would not say that the appellant’s declaration is not
susceptible of that interpretation. At all events, it should
be pointed out that the proceedings in question were not
instituted by the present respondent; and, for that reason,
at least, I would doubt that the authorities referred to by
the appellant can find their application in an action in
damages brought not against those who instituted the
proceedings, but against the respondent, which was not a
party in those proceedings.

There remains, therefore, the fourth ground of appeal
discussed in the judgment appealed from; and, in review-
ing it, I find it necessary to point out that this ground
ought really to be divided in two separate parts, one of
which, I say it with due deference, is not mentioned in
either of the judgments submitted to us.

This fourth ground of appeal was disposed of as a result
of the conclusion reached by both courts that it did not
come within the terms of article 2232 of the Civil Code.
The possible bearing of article 2262-1 upon the question
at issue was not considered.

In order to examine the appellant’s declaration from
the latter point of view, it is important to look more
closely at some of the allegations of the declaration.

Beginning at allegation no. 95, the appellant states
that, on July 24th, 1937, three actions were brought
against it by three of its former employees.

Then comes the following paragraphs:

98. In the said three actions the declarations follow the same pattern
and all contain the same false and slanderous allegations to the effect
that the plaintiff in order to reduce its operating costs had illegally taken
away from the managers and assistant managers of each of its eleven

gasoline stations in Montreal part of the salary paid to them every two
weeks and that the plaintiff was continually changing its managers and

assistant managers and dismissing them without consideration for their-

services and their needs and without reason; that the plaintiff had dis-
missed at least seventy-five of its managers and assistant managers on
the pretext that there were shortages in their sales; that the said man-
agers and assistant managers had to agree to the holdback made by
the plaintiff on their salaries under threats and that any ratification
given by the said parties to the holdback in their salaries was obtained
from them by threat, fraud and fraudulent representation.

99. The said three parties, Call, Trainor and Renaud, on whose
behalf the actions were so taken, mever made to defendants’ attorneys
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the allegations mentioned in the foregoing paragraph, but said allega-
tions were included in the proceedings on the instryctions of defendants
for the sole purpose of hurbing and damaging plaintiff.

I pass over paragraphs 100 to 109, which I do not find
material for the purpose of the present discussion.
But paragraph 110 is important:

110. In. promoting the litigation mentioned in paragraphs 77 to 109
the defendants were acting illegally and with the intent and purpose of
hurting the plaintiff and damaging it, and are responsible for the loss,
expense and damages incurred and suffered by it, to wit:

A. Attorney’s costs paid by plaintiff: $21.60, $176, $98.05 and $87.60,
ete., $505.85. ;

B. Damages to plaintifi’s reputation by false, trumped-up and slan-
derous statements contained in said proceedings, as alleged in paragraph
98, $5,000.

Total, $5,505.85.

Again, paragraphs 111 to 115 inclusive need not be
reproduced here, as not being essential to the point now
under examination; and we reach paragraph 116 which
reads as follows:

116. Although at the time the damages claimed herein were suffered
by the plaintiff it suspected that they were caused by the illegal acts of
the defendants, it was only in the month of December, 1939, that it
learned that the said damages were due to the acts and deeds of the
defendants as alleged herein.

Whether or not the main cause of action against the
respondent be conspiracy, it must not be forgotten that
the present appeal comes on an inscription in law and that -
consequently all the facts alleged must, for the present,
be held as true. Upon such a proceeding, no issue of fact
can be raised; the decision must be arrived at strictly
upon the question whether, the allegations of fact being
taken for proven, they give rise to the right claimed.

Now, what is the cause of action alleged in the para-
graphs just above quoted and irrespective of whether it

.was rightly or wrongly joined in the present action?

The cause of action is that in proceedings instituted by
three former employees of the appellant, there was con-
tained some “false and slanderous allegations against the
appellant ”’; that the said allegations were included in the
proceedings on the instructions of the respondent for the
sole purpose of hurting and damaging the appellant; that
when promoting the litigation mentioned the respondent

‘was acting illegally and with the intent and purpose of

hurting the plaintiff and damaging it and it is responsible
for the damages incurred, which are so described:
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110B. Damages to plaintiff’s reputation by false, trumped-up and
slanderous statements contained in said proceedings, as alleged in para-
graph 98, $5,000.

And that (paragraph 116):

Although at the time the damages claimed herein were suffered by
the plaintiff it suspected that they were caused by the illegal acts of the
defendants, it was only in the month of December, 1939, that it learned
that the said damages were due to the acts and deeds of the defendants
as alleged herein.

Those are clearly allegations of libellous statements made
by the respondent against the appellant, and it is alleged
as a fact that the appellant learned only in the month of
December, 1939, that the said statements were due to the
acts and deeds of the respondent.

On the inseription in law, we are bound to take the
allegations as they are made. It must be admitted as a
fact that the appellant learned only in the month of
December, 1939, that the libellous statements were, in
fact, the acts and deeds of the respondent. It may be
that, when the case comes to trial, the appellant will be
unable to prove that it did not know or could not have
found out, by proper investigation, that the respondent was
really the author or the instigator of the statements com-
plairied of; but that is strictly a question of fact upon
which the Court may not speculate on the issue raised by
the inscription in law. The allegation is that the knowl-
edge came to the appellant aggrieved only in the month
of December, 1939; and by that allegation, for the present
purposes, the Court is absolutely bound.

As a consequence, the allegation in question comes
strictly under paragraph 1 of article 2262 of the Civil
Code:

2262. The following actions are prescribed by one year:

1. For slander or libel reckoning from the day that it came to the
knowledge of the party aggrieved.

As the writ of summons was served on the 5th of August,
1940, the action was allegedly brought “en temps utile ”
and that part of the declaration could not be rejected on
an inscription in law.

The respondent argued before this Court that the three
actions, in which the false and slanderous allegations are
said to have been made, were served upon the appellant
in the course of July, 1937, and that, therefore, the appel-
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lant must be taken to have had knowledge of the libels as
of the date when the actions were served. It adds that
the true meaning of article 2262-1 C.C. is that the action is
prescribed by one year reckoning from the day that the
libel itself comes to the knowledge of the aggrieved party,
whether the latter knows or does not know who is the
author or the instigator of the libel.

I cannot agree with that view of the law. It is a well-
known principle of the law of prescription, recognized by
the Civil Code of Quebee, that contra non valentem agere
non currit prescriptio.

This maxim was not embodied in the French Civil Code
and, for that reason, the Commentators on that Code may
not safely be relied on, although some of them, and even
the “Cour de Cassation ” have, sometimes at least, treated
the law of France as if the maxim had been recognized
by it.

But it is not to be doubted that the maxim is repro-
duced in article 2238 of the Quebec Civil Code as having
formed part of the old French law; the article is to the
effect that -

prescription runs against all persons, unless they are included in some
exception established by this code, or unless it is absolutely impossible
for them in law or in fact to act by themselves or to be represented by

"~ others.

The last part of the article is not to be found in the
French Civil Code. I omit, therefore, to refer to the
doctrine or the jurisprudence of France on the subject,
although some decisions of the “Cour de Cassation”
might be mentioned admitting the doctrine, notwith-
standing the fact that it has not been inserted in the Code.

Moreover, I think article 2232, C.C., for the purpose of
our discussion, need be relied on only in help of the inter-
pretation of article 2262-1, C.C. It is absolutely impossible
in fact for an aggrieved party to bring an action against a
person who has made a libellous statement, at least until
the aggrieved party finds out who is responsible as author
or instigator of the libel. And that illuminates the mean-
ing of article 2262-1, C.C. That meaning must be that
the year by which the action for libel is prescribed must
be reckoned from the day when the party aggrieved
acquires the knowledge of the identity of the person who
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has made the libellous statement; and that is a question
of fact which cannot be disposed of on an inscription
in law. .

As stated by Mr. Mignault, in vol. 9 of his “ Droit Civil
Canadien ”, at page 452, commenting on article 2232, C.C.:

Du reste, I'impossibilité d’agir doit &tre absolue; mais elle peut
exister en droit ou en fait. Comme je viens de le dire, je crois que
notre code énonce tous les cas d’impossibilité d’agir en droit. L’impos-
sibilité d'agir “en fait”” échappe & toute définition.

I fail to see, therefore, how it can be decided, on an
inscription in law, where the plaintiff alleges that he has
acquired knowledge of the identity of the author or insti-
gator of a libellous statement made against him only
within the year, that his action is prescribed and should
be dismissed on that ground. The question whether he
has really acquired the knowledge only at the date alleged
by him, even the further question whether, having sus-
picions, he did not make proper investigations to discover
the author or instigator, are purely questions of fact
which must be left to be gone into at the trial and which
the courts are not allowed to dispose of as questions of law.

I find in an old commentator of the French law (to whom,
indeed, the codifiers of the Quebec Civil Code have
referred in their Report) the following excerpt, which
seems t0 me in point:

I faut cependant remarquer que la prescription ne commence que
du jour que le demandeur & eu connaissance de Pinjure et qu'en ce cas
il en est cru & son affirmation, & moins qu'on ne lui prouve le contraire,
car enfin si je n'apprends qu'aujourd’hui que dans tel endroit, en mon
absence, on a tenu des propos diffamants contre moi, il ne serait pas
juste qu'on m’opposit un silence qui n’était fondé que sur lignorance
ol j%étais de ces mauvais propos. (2 Darreau, par Fournel, “ Traité des
injures ” de 1785, p. 382.)

Naturally the ignorance by a plaintiff of the nature of
his rights against a certain person, whom he knows and
whom he has identified, is quite a different thing from the
ignorance of the identity of the person herself. The mere
knowledge of the existence of a libel, without knowing
who is responsible for it, cannot be the knowledge referred
to in article 2261-1 C.C. Until the aggrieved party knows
the author, he is powerless to act.

It is absolutely impossible for him, in fact, to aet by
himself, or to be represented by others, within the mean-
ing of article 2232 of the Civil Code.
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1943 And, of course, one should not confuse the situation
JorOm,  above mentioned with the other situation referred to in a
Lnamed  sa5e relied on by the respondent, in which it was held that,

Flg’loggg;zc knowing the responsible party, a plaintiff is not warranted
OmCo. 1n invoking lack of knowledge within article 2262-1 C.C,,

Im.  just because he has not yet acquired sufficient evidence to
RinfretJ. warrant him in bringing his action against the known

~ party.

The judgment of the Quebee Court of King’s Bench in
Charpentier v. Craig (1) seems to me a good illustration
of the principles above mentioned. In that case, the head-
note reads as follows:

Le défaut de moyens de preuve d'un quasi-délit ne met pas la
victime dans l'impossibilité absolue d’agir contre lauteur, et son recours
n’en est pas moins sujet & la prescription de deux ans.

In that case, Charpentier claimed from Craig certain
damages on the ground that 996 cords of pulpwood had
been destroyed by a fire set by the latter and his employees.
The action was served only on the second day of January,
1911, The fire had taken place on the 28th September,
1908; and the Court of King’s Bench found that the
action was, therefore, prescribed by two years. Charpen-
tier,” however, claimed that he was within the proper
delays, because it had been impossible for him before the
month of October, 1910, “ de se procurer les renseigne-
ments nécessaires pour intenter l’action.” And the fol-
lowing passage, in the judgment rendered by Carroll J.,
for the Court, is interesting (p. 386):

Dans DPespéce, cette impossibilité absolue en fait d’agir consiste en
ce que les appelants n'auraient pu s’assurer du nom ou desnoms de l'auteur
du quasi-délit. Cette inscription en droit a été rejetée par la cour de
premidre instance, dont le jugement a été confirmé par cette cour, mais
je comprends que deux des juges étaient dissidents, et que le troisidme
8 exprimé I'opinion que la preuve de l'allégation devait &tre faite avant
de résoudre la question de droit. Le dispositif du jugement de cette
cour est & leffet que Vallégation en question est bien fondée en droit, et
conséquemment il ne reste qu'a déterminer si, en fait, la preuve a établi
Iimpossibilité pour les demandeurs d’agir avant Vexpiration des deux ans.

As will be seen by the above extract from the judgment,
Charpentier, having alleged that he had been unable to
obtain the necessary information to bring his action before
the month of October, 1910, he was met, as here, by an
inseription in law from the defendant; but that inscription
in law was dismissed because the Court thought that the

(1) (1913) Q.R. 22 KB. 385.
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allegations in Charpentier’s action held good in law and 1043
that the point whether he was unable to bring his action Jox O
sooner was one of fact which should be left to be decided Ln‘ﬁm
on its merits at the trial. McCorLL
. . . FrONTENAC

The judgment of the Quebec Court of King’s Bench in ~ oy, cpo.
Beaubien v. Laframboise (1) is also authority for the  Lm-
propositions already stated. Rinfret J.

In that case, an action in damages resulting from an =
automobile aceident had been brought against one Roméo
Laframboise, who was then driving the automobile.
Beaubien obtained a judgment for $5,000 against the
driver, but he was unable to collect the amount against
the latter. The automobile stood registered in the name
of Roméo Laframboise; and only much later did Beaubien
discover that, although so registered, the automobile really
belonged to the father of Roméo. He then brought action
against the latter, alleging the fact that he had only found
out about the true ownership of the car within a short time
before the action was served upon the father.

In the Superior Court, the action against the father was
dismissed as unfounded in law, on the ground that it was
prescribed, since the accident had happened more than two
years before the action was served.

In the Court of King’s Bench, the appeal was maintained
and the record was sent back to the Superior Court, there
to be proceeded upon “suivant que de droit ”. Dorion J.
delivered the judgment of the Court of King’s Bench; and
he holds that, as the father was jointly and severally
responsible with his son, the action served upon the son
interrupted the prescription against the father.

But the Court of King’s Bench also allowed the appeal
for the following reason:

Quoiqu’il en soit de cette question, I'autre réponse donnée par
Pappelant au moyen de la preseription, & savoir que la prescription était
suspendue par U'impossibilité ot il était d’agir contre I'intimé, me semble
bonne.

]gans Pancien droit, la maxime conira non valentem dgere non currit
prescriptio était admise pour les cas d'impossibilité dlagir (Pothier,
Prescriptions no. 23).

Le Code Napoléon l'a rejetée, (Pandectes Francaises, prescription
no. 1094). Notre Code I'a adoptée expressément dans Varticle 2232, Nos
codificateurs, dans leur rapport, disent qu’il s’agit d’impossibilité absolue;
mais encore faut-il rester dans l'ordre des choses pratiques, et prendre

le mot “impossibilité”, qui est sans équivoque, dans son sens ordinaire.
11 était impossible & l'appelant de poursuivre puis qu'il lui était impossible

(1) (1925) Q.R. 40 X.B. 194
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méme d'en avoir lidée; il ignorait Uexistence de Iintimé, sa qualité de
propriétaire de l'automobile, sa responsabilité; il ignorait son propre
droit d’action, et cette ignorance était invineible.

Le plaidoyer de prescription est donc mal fondé.

To my mind, the situation in Beaubien v. Laframboise
(1) is strikingly similar to the one alleged by the appel-
lant in the present case; and I do not see why a similar
decision should not be rendered, at least on the inseription
in law.

In the Beaubien case (2), the plaintiff, of course, knew
of the accident and indeed he had sued the driver. He
discovered that the father of the driver was the true owner
of the motor car only much later. He then brought action
against the father, alleging his lack of knowledge as an
excuse for which prescription would not apply against
him. It was held that, upon this allegation, there was no
legal ground for dismissing the action; and then, upon the
allegations being proven whereby the claim was taken out
of the rules of prescription, the action was maintained.

Whether there was impossibility to act is a question of
fact in each case and cannot, therefore, be disposed of by
means of an inscription in law (Canadian National v.
Trudel (3); City of Montreal v. Cantin (4).

Here, the appellant alleges that, in fact, he acquired
knowledge of his rights against the respondent less than
a year before he served his action upon the latter; and, by
force of articles 2232 and 2262-1 of the Civil Code, its
action as brought, and on the strength of that allegation,
is well founded in law. It should not have been dismissed
on an inscription in law; but, as happened in Charpentier
v. Craig (5) and in Beaubien v. Laframboise (1), it should
have been allowed to go to trial.

I consider that for those reasons, at least in so far as
the respondent was concerned, the allegations 95 to 110
inclusive, that part of allegation 115 as follows:

The above mentioned sum of $5,50585 (paragraph ‘11‘0) * ok %

the plaintiff is entitled to have and recover from the defendant * * *
who refuses to pay the same, although requested so to do.

and paragraph 116 should not have been rejected by the
judgments appealed from.

(1) (1925) QR. 40 XB. 194. (4) (1913) QR. 22. K.B. 335.
(2) (1926) Q.R. 42 K .B. 476. (5) (1925) QR. 40 KB. 194.
(3) (1904) 35 Can. S.C.R. 223. '
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As a consequence, paragraphs 1, 2, 3, and 117 and the 1948
conclusions (although for the reduced amount) of the Jorow
declaration should also remain. Lnﬂmn

In my view, the appeal should be allowed accordingly, McCorL
with costs here and in the Court of King’s Bench; but FKS&%IS?C
the inscription in law was well founded with regard to the — L™-
other paragraphs, and the respondent should, therefore, RinfretJ.

have its costs in the Superior Court. - N

Appeal allowed, with costs in this Court
and the Court of King’s Bench against
the .respondent and with costs in the
Superior Court against the appellant.

Solicitors for the appellant: Hyde, Ahern & Smith.

Solicitors for the respondent: Magee, Nicholson & O’Don-
nell.

AMERICAN AUTOMOBILE INSUR- AppELLANT; 1042

ANCE CO. (DereNDANT IN WARRANTY) . [ e 16
AND 17,18,19.
1943
DAME ANNIE WALLACE DICKSON ) e
(PriNCIPAL DEFENDANT AND PLAINTIFF }RESPONDENT ; Feb.23.
IN WARRANTY) vvvvvvnnnnnnennnnnnnnn J
AND

JAMES BUCHANAN WEIR (PrincIpAL
PLAINTIFF IN TWO ACTIONS),

AND

MARGARET C. BRUCE CAMERON
(PRINCIPAL PLAINTIFF).

ON APPEAL FROM THE COURT OF KING'S BENCH, APPEAL SIDE,
PROVINCE OF QUEBEC

Motor vehicle—Negligence—Collision—Claims for damages to car and
injury to passengers—Action in warranty by defendant against insur-
ance company—Public liability insurance policy—Intozication of
driver—Excessive speed—W hether driver's acts amounting to criminal
misconduct—Concurrent findings—Rule of public policy—Whether
“sntozicated person” driving the car means owner of the car—
Criminal negligence—Elements constituting it.

*PresENT :(—Rinfret, Davis, Kerwin, Hudson and Taschereau JJ.
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An automobile, owned and driven by one Dickson while alone in the car,
came into a head-on collision with another automobile belonging to one
Weir and driven by one Cameron. The two drivers were killed and
the occupants in the other automobile were seriously injured. As a
result of the accident, three actions were instituted against the
respondent, the mother and the universal residuary legatee of her son,
Dickson, Weir claiming damages for his car and for bodily injuries
and the widow of Cameron asking compensation for the death of her
husband. The respondent, defendant, took three actions in warranty
against the appellant insurance company under a public lisbility
indemnity policy issued in favour of Dickson. The appellant denied
its liability on the ground that, at the time of the collision, Dickson
was driving his car in a state of intoxication and at a dangerous and
illegal rate of speed, that such reckless conduct constituted an act of
gross negligence as well as a crime and that, upon the rule of public
policy, no indemnity can be recovered for the loss resulting therefrom.
The trial judge maintained the three prineipal actions and the three
corresponding actions in warranty; and the appellate court, dealing
only with the latter, dismissed the appeals.

Held that the judgments appealed from should be affirmed. There were
concurrent findings in the courts below that intoxication of the driver
Dickson had not been proved, and that negligence and reckless
driving on his part and excessive speed of his car have not been such
that they would amount to criminal misconduct. That being so, there
was no ground for the appellant company to invoke what was con-
tended to be a rule of public policy, which under some circumstances
might disentitle a plaintiff to recover on a policy of indemnity
insurance.

Clause 5 of the policy stipulated that the insurance company would not
be bound to indemnify the insured, if the accident occurs “ while the
automobile, with the knowledge and consent or connivance of the
insured, is being driven * * * by an intoxicated person ”.

Held that the words “intoxicated person” do not mean the owner of the
automobile: such clause applies and makes the policy void, when the
“ intoxicated person” is not the owner, but one who drives with the
consent of the owmner. Home Insurance Co. v. Lindal and Beattie
({19341 SCR. 33) foll—Davis and Hudson JJ. expressing no opinion.

Held, also, that, in order to allow a court to see in the driver Dickson’s
acts the distinguishing marks of eriminality, there should be proved
a high degree of negligence and a “moral quality carried into the
act” before it becomes culpable. Rezx v. Greisman (46 CCC. 172,
at 178) approved. Davis and Hudson JJ. expressing no opinion.

APPEALS from three similar judgments rendered by the
Court of King’s Bench, appeal side, province of Quebec,
affirming three judgments of the Superior Court, Errol
MecDougall J., which judgments had maintained three
actions in warranty and condemned the appellant company
to pay to the plaintiffs the sum of $18,612.41, being the
amounts of the condemnations upon the three prinecipal
actions.
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L. E. Beaulieu K.C. and Gérald Fauteuxr K.C. for the }333:

appellant. AMERICAN
AUTOMOBILE

G. C. Papineau-Couture K.C. and John Kerry K.C. for 1Ins.Co.
the respondent. DicEsox.

The judgment of Rinfret, Kerwin and Taschereau JJ.
was delivered by

TascuEREAU J.—This is an appeal (in re Cameron)
from a judgment of the Court of King’s Bench, affirm-
ing the judgment of the trial judge, Chief Justice Létour-
neau and Mr. Justice St-Germain dissenting. This last
judgment had maintained an action in warranty and
condemned the appellant to pay to the respondent the
sum of $15,000, being the amount of the condemnation
upon the principal action.

On the 23rd of July, 1937, on the Taschereau Boulevard,
Parker Dickson was proceeding alone in his automobile
from Laprairie towards Montreal. At a short distance
from Montreal, his automobile came into a head-on col-
lision with another automobile belonging to James
Buchanan Weir, which was driven by Alexander Fraser
Cameron. The two drivers, Parker Dickson and ‘Cameron,
were killed, and the other occupants in the other automo-
bile were seriously injured.

As a result of this accident, three actions were instituted
against Dickson’s mother, Annie Dickson, who was the
universal residuary legatee of her son. Weir claimed
$1,037.86 for his car, and $6,778.68 for bodily injuries, and
Mrs. Cameron, the wife of Alexander Fraser Cameron,
claimed $50,000 for the death of her husband.

In May, 1937, the appellant, the American Automobile
Insurance Company, had issued in favour of the late
William Parker Dickson an insurance policy known as a
combination automobile policy, where it undertook to
indemnify the latter against loss or damages which the
insured might become liable to pay for injury caused to
any person, or destruction of property. Annie Dickson,
therefore, took three actions in warranty praying that the
insurance company, the appellant, be condemned to
guarantee and indemnify her against any condemnation
which might be rendered against her. The learned trial
judge maintained the three principal actions and the

three corresponding actions in warranty. The Court of
74912—3
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1843 King’s Bench, which had to deal only with the appeals on
American the actions in warranty, dismissed the three appeals with
AUTOMOBIE 6ogts, and the present appellant now appeals before this

v. Court.

It is submitted on behalf of the appellant that, at the
me of the collision, the late William Parker Dickson was
driving his car in a state of intoxication and that the risk
resulting from such a conduct was not covered by the
terms of the policy. The appellant further submits that
Dickson was driving his car at such a dangerous and illegal
rate of speed and in such a reckless manner that his con-
duct constituted an act of gross negligence, manifestly
unlawful, as well as a crime under the provisions of the
Criminal Code of Canada, and that, on the ground of
public policy, no indemnity could be recovered for the loss
resulting therefrom. ‘

An important feature of this case is that there has been
no witness heard on the question as to how the accident
happened, both drivers being killed and all the passengers
in Weir’s automobile being unable to remember anything
that happened, having suffered, as a result of the shock,
complete loss of memory. This coincidence of three per-
sons, being similarly and simultaneously affected, was
declared by the medical evidence as being unusual but
not impossible. The last concrete fact prior to the acci-
dent which was revealed by the evidence was told by
Bingham who was seated beside the driver of Weir’s car.
Shortly after they had crossed the Harbour Bridge and
had turned right into Taschereau Boulevard, which is
approximately six miles from where the accident occurred,
Bingham observed that the speedometer of their car indi-
cated a speed of fifty miles an hour. He believes that
Cameron was driving to the right of the roadway and that
the speed appeared to be the “ cruising speed ”. There is
no other direct evidence to indicate the speed of the
automobiles, and nobody knows how the accident hap-
pened. It is by the damaged condition' of the cars, their
position on the highway, the pieces of shattered glass on
the spot where they were found, the evidence of experts,
that the learned trial judge made the following findings
and came to the conclusion that there was contributory
negligence :—

Ta.sal-l_e_lfau J. £
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From observations made after the accident, in reconstruction of
what must have occurred, it would seem that the Wieir car, a Buick
Sedan, had been driving slightly to the right of the centre line of the
travelled roadway, and the Dickson car, a Plymouth, the lighter of the
two, had been proceeding upon the highway to its left of the centre line
thereof. Such fact is determined by measurements taken after the
accident, showing that the left wheels of the Buick were six inches from
the centre line, parallel to the side of the roadway. It is a fair assump-
tion from the position in which the two cars were found and the physical
evidence of damage to conclude that the impaet had been practically
head-on, which is entirely consistent with the curious phenomenon of
both cars abruptly brought to a stop where they collided, without trace
upon the roadway of tire marks indicating the slightest movement, for-
ward or lateral. Given the weight of the Weir car (3,610 Ibs.) plus the
weight of passengers, as compared with that of Dickson’s (3,145 1lbs.),
in which he was alone; that both cars stopped dead upon impact, and
that the Weir car was travelling at 50 miles per hour, it is a simple
problem in dynamics to conclude that the smaller and lighter of the two
cars (Dickson’s) must have been travelling at a considerably higher
speed than the heavier vehicle.

So, on a clear moonlight night, upon a roadway thirty feet and
more in width, these two automobiles came into head-on coMision. It is
obvious that such an occurrence could not take place without megligence.
Upon whom is the responsibility to rest? (Clearly, Dickson cannot escape.
He was driving at an excessive and illegal rate of speed under the
circumstances, and in disregard of the cardinal rule of safe driving that
a driver must keep to the right of the roadway. His car was found to
have been proceeding beyond the centre line of the roadway, ie. to the
left thereof. But Dickson’s negligence does not necessarily absolve the
driver of Weir’s automobile from blame. He too was driving at high
speed, true, to his own side of the centre line, but well in the centre.
Coming up the slope to the crest of the overpass, it was negligent and
careless for him to proceed in that position and at such speed when he
could not see the approaching ecar upon the opposite side of such
slope. He must be held to have contributed to the accident by his
negligence. The Court is then called upon to assess the degree of
responsibility attributable to each driver proportionate to the negli-
gence of each (Nichols Chemical Company of Canada v. Lefebure (1),
and, after careful consideration of all the elements involved, determine
this proportion at seventy-five per cent (75%) for Dickson and at
twenty-five per cent (25%) for Weir. s to the latter, it is shown that
Cameron, in charge of Weir's automobile, was driving with the consent
of the latter, who must be held to answer for the acts of his préposé.

Under the terms of the policy, the appellant agreed to
indemnify the insured
against all loss or damage which the insured shall become legally liable
to pay for bodily injury (including death resulting therefrom) caused to

any person or persons, by the ownership, maintenance or use of the
automobile.

By the judgment of the trial judge, Dickson’s estate
became “legally liable to pay ” and as there has been no
appeal on the principal aection, it is not open to us to

(1) (1909) 42 Can. S.C.R. 402,
74912—33%
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1943 reconsider this matter. But, the appellant submits that,
Amzmican  under the terms of clause 5 of the policy, it is not bound

A‘ﬁ"gf‘%@‘_‘"‘} to indemnify the insured, if the accident oceurs:—
Dxc;gs'aorr while the automobile, with the knowledge, consent, or connivance of the

insured, is being driven by a person under the age limit fixed by law,
Taschereau J, or in any event under the age of 16 years, or by an intoxicated person.

In view of the conclusion which I have reached, it
would seem unnecessary to determine whether this section
has any application, but I wish nevertheless to add, that
I do not think that the words “ intoxicated person ” mean
the owner of the ‘automobile. This section applies and
makes the policy void, when the “intoxicated person” is
not the owner, but one who drives with the consent of the
owner. We are bound, I think, by the decision of this
Court, in Home Insurance Company v. Lindal and Beattie
(1), where Mr. Justice Lamont speaking for the majority
of the Court said:

The exclusion from liability, under statutory condition 5, is only
“while the automobile, with the knowledge, consent or connivance of the
insured, is being driven by * * * apn intoxicated person”. This is
not apt language to describe an act by the insured himself. It is, how-
ever, just the language one would expect to be used if the intention was
to exclude liability where the automobile was being driven by a third
person: with the permission of the insured. Apart from the inaptness of
the language there is, we think, another difficulty. To exclude liability,
the automobile, when driven by an intoxicated person, must be driven
with the knowledge of the insured. If statutory condition 5 is con-
strued so as to include the insured himself, we should have this remark-
able result: that, if the msured were so intoxicated as not to know what
he was doing, the condition would not apply owing to the insured’s
want of knowledge; while, if he were but slightly intoxicated, he would
know that he was driving and the condition would be applicable. In our
opinion condition 5 is not to be construed as applicable to the insured.

But, the appellant says alternatively that even if the
clause does not apply, the policy is still void on the ground
of public policy: the intoxication of the insured, while
operating his car, and his reckless driving on the highway
in violation of the Criminal Code, being a bar to all claims
against the appellant. I do not think that this Court can
interfere with the findings made on the question of intoxi-
cation by the courts below. After carefully reviewing all
the evidence, the learned trial judge who saw and heard
the witnesses, and who had to deal with a question of
credibility, came to the conclusion that:

(1) [1934] S.C.R. 33, at 36.
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To reach a finding that Dickson was, in fact, intoxicated, and had 1043
become so affected in his mental, physical and nervous process that he —

lacked {0 an appreciable degree the ability to function properly in rela- ﬁfgﬁggﬁm

tion to the operation of his automobile, the Court would require more Ins, Co.
convinecing proof. )

Dicksox.
In the Court of King’s Bench, Mr. Justice Bond said: —
Taschereau J.

The burden of proof has not been discharged by the appellant in the —_
opinion of the trial judge and a careful review of the evidence leads me
to the same conclusion.

Mr. Justice Barclay also said:

I have carefully considered all the evidence as to the intoxication and
I find nothing to justify any interference by this Court with the learned
trial judge’s decision on this point.
And Mr. Justice Salvas sitting ad hoc expressed his views
as follows:
Aprds avoir étudié attentivement toute cette preuve, je ne puis
arriver & la conclusion que la Cour Supérieure a erré en rejetant, comme

non prouvé, le premier moyen de l'appelante qui, encore une fois, ne
souléve qu'une pure question de fait.

Although I have been impressed by the able arguments
of counsel for the appellant, I feel it impossible to hold
that intoxication was sufficiently proven, without violating
the well-known rule established before this Court by a
long series of judicial pronouncement, and which is that
“ concurrent findings” should not be disturbed, unless /
they cannot be supported by the evidence. enmreeind

Did the insured commit any other criminal offence that
would void the insurance contract, on the ground of public
policy? It has not been suggested that Dickson if living
could be prosecuted for manslaughter; but it is submitted
that he had the care of a thing susceptible of endangering
buman life, that he did not fulfil his legal duty to take
reasonable precautions to avoid such danger, that by
doing negligently or omitting to do any act which it was
his duty to do, he caused grievous bodily injury to other
persons, and that on a highway, he was driving recklessly.
These three offences are embodied in sections 247, 284 and
285 of the Criminal Code.

I cannot agree with these contentions.

In my opinion, the evidence fails to reveal any charac-
teristics of criminality in the conduet of Dickson. It is
only by a process of reconstruction that the learned trial
judge reached his conclusions. The evidence, although
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1943 on the border line between conjectures and inferences
American  drawn from proven facts, was sufficient for him to say
A‘i?;fg‘z)’f‘E that there was civil Liability; but in my judgment, these
Droiox findings are far from sufficient to lead me to the conclusion

—  that there has been a criminal act.

TaschereauJ.

oS We do not know what really happened, and what is the
extent of Dickson’s negligence, if any. Was his conduct
such that it amounted to a complete disregard for the
safety of others? Was he driving furiously, having regard
to all the circumstances? I do not think that these ques-
tions are satisfactorily answered.

In order to allow a court to see in Dickson’s acts the
distinguishing marks of criminality, there should be proved
a high degree of negligence, and a “moral quality carried

_into the act ” before it becomes culpable. (Rezx. v. Greis-
man (1).)

In this case the burden was upon the appelant. If I'did
come to the conclusion that the necessary ingredients of
a crime are to be found in the evidence, I feel that I
would rest my judgment on mere speculation and hypo-
thesis.

This appeal, and the two others argued at the same
hearing, should be dismissed with costs.

The judgment of Davis and Hudson JJ. was delivered by

Davis J.—The appellant company seeks to avoid pay-
ment under a public liability indemnity policy. Two motor
cars met in a head-on collision at two or three o’clock in
the morning on a paved highway leading out of Montreal.
In one car was Dickson, alone. He was owner and driver.
In the other car was Weir, who was driving, with three
passengers in his car. It was a very bad accident; both
the drivers were killed; none of the passengers had any
recollection of the accident, all having been injured; and
there were no other eye-witnesses. These suits were
brought on the Dickson policy and the insurance company
put its defence on three grounds:

(1) That Dickson was an intoxicated person at the time of the
accident and that therefore,

(@) because of a special provision in the policy the company is not
liable; and

(1) (1926) 46 C.CC. 172, ut 178.
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(b) alternatively, that public policy would in any event lead the
Court under the circumstances not to assist the plaintiff in recovering.

(2) That assuming intoxication is not proved, the excessive speed
at which Dickson’s car was being driven was wanton recklessness and
manifest wrong-doing, and public policy is again relied on.

Errol McDougall J. tried the cases; he came to the
conclusion that there was not sufficient evidence to justify
him in finding that Dickson was in a state of intoxication
at the time of the accident. The only evidence of intoxica-
tion was the amount of liquor Dickson had taken that
evening and the results of blood tests made from the body
of the dead man a few hours after his death. On this
branch of the cases, three of the five judges of the Court
of King’s Bench agreed with Mr. Justice McDougall that
intoxication had not been proved. ,

On the question of speed the trial judge found there
must have been excessive speed but that it was not such a
wrong-doing as would invoke the rule of public policy.
Here again the majority of the Court of King’s Bench
agreed with this conclusion. The actions stand dismissed.
The insurance company appeals to this Court.

Notwithstanding the able and exhaustive argument
addressed to us by Mr. Beaulieu, I do not think that the
question of public policy so much stressed by him really
arises on the evidence in the case. As might well be
expected under the circumstances, if the evidence at the
trial ever got beyond the region of conjecture in the efforts
of the parties to determine the fault that caused the
unfortunate collision, there was no proof of what might
be called, for want of a better term, eriminal misconduct
on the part of Dickson as the cause of, or as a contributing
cause to, the collision. That being so, there is no ground
for invoking what was contended to be a rule of public
policy which under some circumstances might disentitle a
plaintiff to recover on a policy of indemnity insurance.

I should dismiss the appeals with costs.
Appeuals dismissed with costs.

Solicitors for the appellant: L. E. Beaulieu and Gérald
Fauteuzx.

Solicitors for the respondent: Campbell, Weldon, Kerry
and Bruneau.
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(DEFENDANT) ....eevvennveiniinnnnns } APPRLLANT;

AND

ARTHUR GUERARD (PLAINTIFF)....... RESPONDENT.

ON APPEAL FROM THE COURT OF KING'S BENCH, APPEAL SIDE,

PROVINCE OF QUEBEC

Railway—Bridge over highway—Height of—Injury to person—=Standard

of maintenance—Whether statutory height to be maintained as
structure originally constructed, or maintained continually at such
height—Bridge and land owned by railway company—Level of high-
way raised by works of third parties—Knowledge of railway company
of possible danger and previous accident—W hether ratlway company
had means to cope with situation—Government Railways Act, RS8.C,,
1927, c. 173, s. 19.

The respondent brought an action for damages against the railway com-

pany appellant, arising out of the death of his son, whose head was
struck by a beam of a railway bridge over a highway. The bridge at
the point of contact was only 10 feet 4 inches above the highway,
and it was contended that it should have been maintained af all
times by the appellant company with a clearance of at least 12 feet.
The milway company pleaded that the bridge had been constructed
originally with a clearance in excess of the 12 feet required by
statute, but that in subsequent years improvements made from time
to time by the municipal corporation and by the provineial high-
way authorities resulted in raising the level of the travelled road to
such an extent as to diminish the original clearance. The statutory
provision under which the railway bridge had been built in 1912 was
the same as the one now contained in section 19 of the Government
Railways Act, RS.C., 1927, c. 173, where it is provided that “the
span of the arch of any bridge * * * shall be constructed and
continually maintained at * * * a height * * * of not less
than twelve feet * * *7,

Held, Rinfret and Taschereau JJ. dissenting, that the section must be

construed as compelling the railway company to maintain the strue-
ture as it was when originally constructed, provided it was con-
structed within the statutory requirements, and that the railway
company was not required under the statutory provision to raise
the bridges ons their line, and with them necessarily the whole grade
of the line in the neighbourhood, whenever a municipality or a
provincial government should think proper to raise the surface of
the highways passing under them. Carson v. Village of Westen ([19011
1 Ont. L.R. 15) approved and applied.

Per Rinfret and Taschereau JJ. (dissenting) —Under section 19 of the

Government Railways Act, RS.C., 1927, c. 173, it was the duty of
the appellant railway company to build the subway with a clearance
of at least twelve feet; but, in this case, the railway company, being
the owner of both the subway and the land over which it was buili,

(1) 19011 1 Ont. L.R. 15.

*PreSENT :—Rinfret, Davis, Xerwin, Hudson and Taschereau JJ.
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where the public had access and to which it was invited, had the further
duty to maintain this clearance continually, and, having failed to do
so, must be held liable. Moreover, the argument of the appellant
that the lowering of the clearance was not the result of its own
acts, but of the acts of third parties, the provincial and munieipal
authorities, cannot be upheld: the acts of third parties may constitute
an answer to a claim in damages only if it be shown that they cannot
be imputed to the defendant and could not have been foreseen or
prevented by him. Upon the evidence, the appellant railway not only
contributed to the raising of the road, but knew it had been raised
by the provincial and municipal authorities; it was aware of the
danger and had been warned by the fact that another accident had
happened previously at the same place and was also aware through
representations made by public bodies and a petition before the
Board of Transport. Moreover, the appellant railway company had at
its disposal the appropriate means to cope with the situation, by
applying to the courts for an injunction to prevent, on its own
property, the performance of these works by third parties or by sum-
moning the latter, if the work had been done without its knowledge
and consent, to restore the premises to their original state.

Judgment of the Court of King’s Bench (Q.R. [1942] K.B. 345) reversed,
Rinfret and Taschereau JJ. dissenting.

APPEAL, by leave of this Court, from a judgment of the
Court of King’s Bench, appeal side, provinee of Quebee (1),
which affirmed the judgment of the Superior Court, Bou-
langer J., in so far as it maintained the respondent’s action
for damages against the appellant railway company.

C. V. Darveau K.C. and I. C. Rand K.C. for the
appellant.

8. Germain and G. Roberge for the respondent.

The judgment of Rinfret and Taschereau JJ. (dissent-
ing) was delivered by

TascerreAU J.—This is an appeal by the Canadian
National Railways, which have been condemned to pay
to the plaintiff-respondent the sum of $1,212.70.

During the night of November 10th, 1938, the respond-
ent’s son, who was driving in a truck, was accidentally killed
while passing through a subway at Charny, his head
striking a beam about 10-4 feet above the highway. The
boy, who had helped to load the truck in Quebec city, the
property of one Marius Miller, took a place on the top of
the load, and it is while proceeding to Sherbrooke that

(1) QR. [1942] K.B. 345.
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this unfortunate accident happened. He suffered a frac-
ture of the skull from the effects of which he died shortly
afterwards.

The father of the vietim took action against Miller, the
owner and operator of the truck, against the municipality
of Charny where the subway is located, against the Gov-
ernment of the province of Quebec, and also against the
appellant, the tracks of which pass over the subway. ‘

Mr. Justice Boulanger of the Superior Court in Quebec
dismissed the action as to Miller, but condemned the
municipality of Charny, the Government of the province
of Quebec, and the present, appellant to pay to the plaintiff
jointly and severally the sum of $1,212.70. For a reason
which does not appear in the record, the respondent
desisted from his judgment against the Government of the
provinece of Quebec; the Court of King’s Bench allowed
the appeal of the municipality of Charny and dismissed
the action. There remains before this Court only the
present appellant, the appeal of which was dismissed in
the court below, Chief Justice Létourneau and Mr. Justice
Bernier dissenting, and to which special leave to appeal
to the Supreme Court of Canada was granted.

It is submitted on behalf of the respondent that the
appellant has violated section 19 of the Act Respecting
Government Railways, chapter 173, Revised Statutes of
Canada, which reads as follows:

19. The span of the arch of any bridge erected for carrying the rail-
way over or across any highway, shall be constructed and continually
maintained at an open and elear breadth and space, under such arch, of
not less than twenty feet, and of a height from the surface of such high~
way to the centre of sich arch of not less than twelve feet.

The contention is that under the provisions of this
section there must be a clearance of not less than 12 feet
between the surface of the highway and the span of the
arch, and that the law creates an obligation upon the
appellant to maintain it continually.

The appellant submits that such an obligation does not
exist, and that, at all events, if the insufficiency of the
clearance is the cause of the accident, the parties responsible
are the other defendants, namely, the municipality of
Charny and the province of Quebec which elevated the sur-
face of the highway and reduced to 10-4 feet the clearance
which under the provisions of the Act should be of at
least 12 feet. ‘
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This subway was constructed in 1912 by the Inter- 198

colonial Railway which was owned by the Dominion Gov- Camapia
ernment. At the time of its construction it had a clear- gﬁ‘;ﬂ%
ance of 13 feet, and the road over which it was built, and Cot
which was the property of the Railway, was not a very VERARD-
important commercial artery. It was a dirt road, and Taschem“J
used mostly by pedestrians and horse-drawn vehicles.

Pierre Fontaine, the mayor of Charny at that time, testifies

that it was “ un chemin de campagne ”, and another wit-

ness states that it was used also between Breakeyville and

Charny “pour la malle”. But although it was in a
primitive state, it was nevertheless, I think, a “highway ”

within the meaning of the Act, for it was a public way of
communication. The word “highway” in the Railways

Act is defined as follows:

Subsection (11) section 2: “highway” includes any public road,
street, lane or other public way or communication.
And under the Government Railways Act, section 2, sub-
section (g), the word “highway ” has the same meaning.

It seems that the word “lane ” found in the definitions
above cited is the appropriate word to describe this road.
The words ““lane or other public way or communication ”
do not necessarily mean that the road must be owned by
the municipality, but they mean that the road must be
one where the public. may circulate freely, as it did in the
present case. (Vide Canadian Pacific Railway Co. v. City
of Toronto and Grand Trunk Railway Co. (1).)

It follows that ‘“the span of the arch of the bridge
erected for carrying the railway ” was over a highway, and
therefore the provisions of the law find their application.

Since 1912, three defendants in the action, one of which
was the appellant, have at different times repaired this
lane, thus inviting the people to use it “ as a public com-
munication ”’; and approximately at the time of the con-
struction of the subway, the Canadian National Railways
placed cinders and ashes on its surface to facilitate circu-
lation. In 1914, the municipality of Charny macadamized
it, and at a later date the Government of the province of
Quebec added a layer of gravel and asphalt, and also under-
took in 1924 to keep the road in a good state of repairs.

(1) [19111 AC. 461, at 477.
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The appellant built a sidewalk for the use of pedestrians,
installed electric lights and saw to the removal of snow
during the winter months. All these repairs and additions
to the surface of the road brought about the result that in
1038, date of the accident, the clearance between the
surface of the road and the arch of the subway, was
reduced from 13 to 10-4 feet which is nearly 3 feet, and
it is undoubted, as found by the trial judge, that this
reduction in height is one of the determining causes of
the accident.

As already pointed out, the subway was built in 1912
by the Dominion Government which at that time owned
and operated the Intercolonial Railway. In virtue of
section 19 of chapter 172, Revised Statutes of Canada,
1927, Canadian National Railways Act, the Governor-in-
Council passed an order entrusting to the Canadian
National Railways the management and operation of the
Intercolonial Railway. There is no doubt that section 19
of the Act Respecting Government Railways and providing
for a clearance of 12 feet applied, because the Railway Act
found its application to Government-owned railways only
respecting operations. It was, therefore, the duty of the
Railway to build the subway with a clearance of at lease
12 feet. This duty was fulfilled, but, the Railway being the
owner of the subway and of the land beneath, where the
public had access, had the duty to maintain this olea.rance
continually.

Since 1928, 18-19 Geo. V, ch. 13, the provisions of the
Railway Act apply not only for the operation of the rail-
way, but also for its construction and maintenance, and it
is the submission of the appellant that the matter of high-
way clearance is covered by section 263 and 264 of the
Railway Act, which are as follows:

263. Unless otherwise directed or permitted by the Board, the high-
way at any overhead railway crossing shall not at any time be narrowed
by means of any abutment or structure to a width less than twenty feet,
nor shall the clear headway above the surface of the highway et the
central part of any overhead structure, constructed after the first day
of February, one thousand nine hundred and four, be less than fourteen
feet.

264. Every structure by which any railway is carmied over or under
any highway or by which any highway is carried over or under any
railway, shall be so constructed, and, at all times, be 80 meaintained, as
to afford safe and adequate facilities for all traffic passing over, under
or thnough such structure.
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The effect of these sections would be to place within the 1943
sole jurisdietion of the Board of Transport all questions Cavapax
arising in respect of the protection, safety and convenience ﬁ:ﬁ%ﬁfg‘s

of the public. In its factum, the appellant points out that v.
GUERARD.

the matter has been brought before the Board of Transport, ~__
and that an order was made and complied with. Taschereau J.

It is true that some time previous to the accident, an
application was made to the Board, but, an examination of
the proceedings before the Commissioners reveals that the
decision arrived at does not have the bearing upon this
case, that the appellant has invited us to give it. It was
as the result of a resolution passed by the Chamber of
Commerce of the district of Lévis, which asked that the
subway be totally reconstructed, that the matter came
before the Board; the conclusion of the resolution is as
follows:

That the Dominion Railway Board and the Canadian National
Railways be requested to take immediate action to correct the error
made in 1911, and reconstruct the said subway in order to give the
proper width of road and sidewalk, which is standard throughout the
province, thereby removing an existing hazard which may be responsible
at any moment of causing death and injury to the citizens of Canada,
and, at the same time, eliminating a serious bottle-neck to traffic.

As it will be seen, it was the reconstruction of the sub-
way which was asked for by the Chamber of Commerce
of Lévis, and obviously during the hearing the attention
of the Commissioners was drawn to the fact that some oil
was leaking from the subway, for we have been told at the
hearing that the only order made by the Commission was
that that part of the subway through which oil was leak-
ing should be repaired; but, the question of reconstruction
was kept in abeyance as it appears in the order itself:

Que d’ici & ce que lon dispose finalement de la requéte pour la
reconstruction de ladite structure, les Chemins de Fer Nationaux du
Canada soient et ils sont par la présente requis de faire dans les trente
jours de la date de la présente ordonnance, toutes les réparations néces-
saires au toit du tunnel sur la route No. 1 entre Chamny et Breakeyville,
province de Québee, au mille 6-9 de la subdivision de Drummondville.

The question of reconstruction was never considered
again, and the appellant complied with the order of the
Commission and madé the repairs which were ordered.
The Canadian National Railways were not authorized to
lower the clearance of the subway under section 263 of the
Railway Act, and they never obtained such a permission,
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for the reason that they never asked for it. It might have
been a good defence for the appellant, if it could have
shewn that an order of the Board had been made author-
izing & reduction in the statutory height of the arch, but I
do not think that it is a valid defence to invoke an order
of the same board, which does not deal with the question.
As the matter stands, now, it is true that the reconstrue-
tion has not been ordered, but no authorization has been

"given to lower the clearance.

‘Another ground -on which the appellant rests its case is
that the lowering of the clearance between the surface of
the highway and the arch of the subway was not the result
of its own act, but of acts of third parties, namely, of the
municipality of Charny, and of the Quebec Government.
The subway was built by the Dominion Government,
which owned the Intercolonial Railway, and by the opera-
tion of the law, the Canadian National Railways are
entrusted with its care.

The appellant, with relation to the Intercolonial Rail-
way, is answerable only for the liabilities to which the
Crown would have been subject, if the railway’s manage-
ment and operation had not been transferred. Canadian
National Railways Company v. St John Motor Line
Limited (1).

It is quite true, indeed, that, in many cases, the acts of
third parties may constitute an answer to a elaim in dam-
ages; but it must be shown that they cannot be imputed
to the defendant, and could not have been foreseen or
prevented by him,

Here we have to deal with very different conditions.
The appellant not only contributed to the raising of the
road, but knew that it had been raised by the muniecipality
of Charny and by the Department of Highways of the
province of Quebec many years before the accident. It
was aware of the danger and of the possibility of the
happening of an accident such as.the one which caused
the death of the defendant’s son. It had been warned by
the fact that another accident had happened previously
at the same place, and also by the representations made
by public bodies and by the petition of the Chamber of
Commerce of Lévis before the Board of Transport. The
answer of the appellant was that the costs to repair or

(1) [19301 S.C.R. 482.
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rebuild would have been too high. We are not, I think, 1943

confronted with a case where the appellant may invoke Cararax
this theory “ de I'acte d’un tiers ” to escape liability quoad gﬁg‘;ﬁ%
the victim. v.
The appellant had at its disposal the appropriate means Gutrazo.
to cope with the situation, and it could have applied to Taschem“']
the courts to obtain an injunction in order to prevent, on
its own property, the performance of this work which
- offered a danger for the security of the public, and which
the law forbade in unequivocal terms. It could also after
the raising of the level of the road, have summoned these
third parties, if the work (for instance) had been done
without its knowledge and consent, to restore the premises
to their original state. And in the event of a refusal, the
appellant would have been entitled to have the work done
at the expense of the municipality or of the highways
department. It was its duty to see that the clearance was
“continually maintained ” at the height provided by
statute, and having failed to do so, it must, as the trial
judge and the Court of King’s Bench have so found, be
held liable.
As already pointed out, the appellant at the time of the
accident was the owner of both the subway and the land
over which it was built. It is on account of these special
circumstances that I am of the opinion that the appellant
is liable. In view of the conclusion which I have reached,
it is unnecessary to determine whether the appellant would
still be liable if the municipality or the provineial Govern-
ment had been owner of the land under the subway, and
on this point I reserve my decision.
In the appellant’s petition praying for special leave to
appeal before this court, it was stated that the provineial
or municipal authorities had jurisdiction over the highway
and it is under that assumption that leave was granted.
But the evidence is that such are not the facts, and that the
road is the appellant’s property. It would, therefore, be
useless to discuss a hypothetical case which would be of no
help in determining this appeal.

I would dismiss the appeal with costs.
DAVIS J—This action arose out of the death of the

respondent’s son, & boy of sixteen years of age, whose head
was struck by a beam of a railway bridge over a highway.
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The boy was sitting on the top of some furniture that was .
being transported on a motor truck along the highway.
The railway bridge at the point of contact was only about
10 feet 4 inches above the highway. From the effect of the
injuries the boy died shortly afterwards. It is contended
that the clearance should have been at least 12 feet.

The highway taken by the truck led through the subway
at the village of Charny, a short distance west of Lévis,
Que., under the tracks of the Canadian Government Rail-
ways. Action was brought against the owner and operator
of the truck, the village of Charny within which the sub-
way lies, the provinece of Quebec represented by the
Attorney-General, and against the appellant railway. We
are only concerned in this appeal with the judgment
which has been awarded the father against the railway.
What is said against the railway is that the bridge should
have been maintained at all times by the railway company
with a clearance of at least 12 feet, and the fact that the

. actual clearance at the time of the accident was only

10 feet 4 inches was the cause of the accident. The rail-
way company’s answer i8, the bridge had been constructed
originally with a clearance in excess of the 12 feet required
by statute but that in subsequent years, owing to the
increased highway traffic needs, what had been originally
a dirt road had become an improved highway by improve-
ments made from time to time by the village and by the
province which had resulted in raising the level of the
travelled road to such an extent as to diminish the original
clearance.

The statutory provision under which the railway bridge
had been built in 1912 by the Dominion Government in
the course of its administration of the Government Rail-
way then known as the Intercolonial is that now contained
in section 19 of the Government Railways Act, R.S.C.
1927, ch. 173. The provision is as follows:

19. The span of the arch of any bridge erected for carrying the rail-
way over or across any highway, shall be constructed and continually
maintained at an open and clear breadth and space, under such arch, of
not less than twenty feet, and of a height from the surface of such high-

way to the centre of such arch of not less than twelve feet; and the
descent under any such bridge shall not exceed one foot in twenty feet.

Counsel for the respondent seeking to maintain the
judgment against the railway naturally stresses the words
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in the provision “shall be constructed and continually
maintained,” asserting that on a proper construction the
obligation of the railway company is to maintain at all
times a clearance of 12 feet.

I should have found much more difficulty in coming to
a conclusion in the appeal had I not come across, since the
argument, the case in the House of Lords of Attorney-
General v. Great Northern Railway Company (1). That
appeal had reference to the maintenance and repair of a
bridge by means of which a highway was carried over a
railway, and the appeal raised the question whether the
railway company was liable merely to maintain the bridge

in the same condition as to strength in relation to traffic.

as it was in when completed, or whether it was liable to
improve or strengthen the bridge so as to render it sufficient
to bear the ordinary traffic which might reasonably be
expected to pass over the bridge aceording to the standard
at the time of the litigation. The bridge had been con-
structed between 1862 and 1867 and it was admitted that
the bridge as originally constructed complied with the
statutory requirements in relation thereto. The bridge
in question had been constructed by means of cast-iron
girders which were designed to carry a road thickness of
one foot. At later dates the road thickness had been con-
siderably increased, and the weight upon the girders- had
been increased by the provision of larger water mains, a
thick bed of concrete, and heavy cast-iron plates. In 1912
Pickfords, Limited, who were desirous of using the bridge
for heavy motor traffic, having obtained the fiat of the
Attorney-General, instituted proceedings asking for a
mandatory injunction to compel the railway company to
put the bridge into a proper state of repair and into a
condition of safety for the passage of the traffic upon or
to be expected upon the highway carried by the bridge.
The measure of the railway company’s liability turned
upon the construction of seetion 46 of the Railways Clauses
Consolidation Act, 1845, which section provided as follows:
46. If the line of railway cross any turnpike road or public highway,
then (except where otherwise provided by the special Aect) either such
road shall be carried over the railway, or the railway shall be carried
over such road, by means of a bridge, of the height and width and with

the ascent or descent by this or the special Act in that behalf provided;
and such bridge, with the immediate approaches, and all other necessary

(1) 119161 2 A.C. 356.
749124
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works connected therewith, shall be executed and at all times thereafter
maintained at the expense of the company: Provided always, that, with
the consent of two or more justices in petty sessions, as after mentioned,
it shall be lawful for the company to carry the railway across amy high-
way, other than a public carriage road, on the level.

The emphagis in the argument was put, as in the appeal
now before us, upon the words of the statute—shall be
executed and at all times thereafter maintained ”—which
are, it seems to me, substantially the same as in the statu-
tory provision with which we have to deal. The House
of Lords held by Lord Buckmaster L.C., Earl Loreburn,
Lord Shaw of Dunfermline and Lord Sumner, Viscount
Haldane dissenting, that the railway company was liable
to maintain the bridge in the condition as to strength in
relation to traffic in which it was at the date of com-
pletion but was not liable to improve and strengthen the
bridge to make it sufficient to bear the ordinary traffic of
the district which might reasonably be expected to pass
over it according to the standard existing at the time of
the litigation. A careful reading of the speeches of the
Lords as to the proper construction of the statutory obliga-
tion “shall be executed and at all times thereafter main-
tained,” and the principles of interpretation laid down by
them has been very helpful to me in reaching a conclusion
as to the proper construction of the words of the statutory
obligation in this appeal now before us—“shall be con-
structed and continually maintained.” As Lord Shaw said
in the concluding words of his judgment (p. 377) (1):

The adjustment of the responsibilities of all parties in regard to those
alterations and developments which the needs of the country demand is
a legislative task, but does not fall within the sphere of judicial remedy.

The judgment of Street J., in Carson v. Village of Weston
(2), on a section similar to that in our present statute was
to the same effect. That was section 185 of the Dominion
Railway Act, 51 Viet., ch. 29. The words were,

shall, at all times, be and be continued * * * of a height, from the
surface of such highway to the cenire of such arch, of mot less than
12 feet.

Not only was Street J. a very able judge but the decision,
so far as I am aware, has never been challenged since it was
delivered over forty years ago. The bridge had originally
been built at a height greater than that required by the

(1) 119161 2 AC. 356. (2) [1901] 1 Ont. L.R. 15.
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statute but subsequent improvements to the highway under
the bridge had resulted in a reduction in the clearance
between the then travelled road and the railway bridge.
Street J. held that the statutory obligation on the railway
~ was an obligation to maintain the structure as it was when
originally constructed, provided, of course, that it was
constructed within the statutory requirements, and that the
railway company was not required under the statutory pro-
vision to raise and lower the bridges on their line, and with
them necessarily the whole grade of their line in the neigh-
bourhood, whenever a municipality should think proper to
raise the surface of the highways passing under them.

There was some evidence that the railway company in
the present case had put some cinders and ashes at one
time upon the road and had built sidewalks and lighted
the road, but it is plain that no substantial change in the
clearance was caused by anything the railway did. The
highway improvements that did effect the change were
made both by the village of Charny and the provineial
highway authorities.

I should allow the appeal and set aside the judgment
against the appellant. It is not a case for costs.

KerwiN J—If this were the case of an ordinary high-
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way vested in a municipal or provinecial authority, I am .

of opinion that section 19 of the Government Railways
Act, RS.C. 1927, chapter 173, would not impose any
liability upon the appellant where the statutory clearance
between the surface of such highway and the centre of
the arch of the bridge had been lessened by the action of
the authority having control over the highway. I read
that section as referring to the construetion and main-
tenance of the span of the arch of a bridge and not as
‘imposing on the railway a duty to see that such an
authority does not raise the level of the surface of the
highway so as to lessen the required clearance. In that
respect I agree with the construction placed by Mr. Jus-
tice Street in Carson v. Weston (1), on an enactment
which, for the purposes of this appeal, is the same as
section 19.

In the present case the Intercolonial Railway constructed
its line of railway in 1912 at the point in question. A

(1) 119011 1 Ont. L.R. 15.
7491243 :
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bridge was erected for carrying the railway over a gully,
the paper title to which gully was, and so far as appears,
still is, either in the Intercolonial Railway or in the Crown
in the right of the Dominion. This gully was a “highway”
within the definition of that word in subsection 11 of sec-
tion 2 of the Act. Canadian Pacific Railway Co. v. Toronto
(1). The span of the arch of the bridge as originally
constructed was “of a height from the surface of such
highway to the centre of such arch” of more than twelve
feet. Subsequently the appellant placed not more than
three inches of cinders on the highway but this did not
lessen the clearance below the statutory limit, The other
work done by the appellant, such as building a sidewalk
for pedestrians, installing electric lights and ocecasionally
removing snow, had no effect at all upon the clearance.
For the purposes of this action, I think it must be found
on the evidence, that the municipality of Charny or the
provinee of Quebec exercises control over the highway and
that the appellant was correct in so stating in its applica-
tion for leave to appeal to this Court. None of the work
done by the appellant should be treated as indicating that
the appellant did anything more than assist one or other
of those authorities. The effective control over the high-
way still remained in the munieipality or province and
there is nothing, therefore, in my view, to take the case
out of the general rule.

I would allow the appeal and set aside the judgment
against the appellant. In accordance with the terms of
the order granting leave to appeal, there should be no
costs.

Hupson J—I agree with my brothers Davis and Kerwin
in their interpretation of section 19 of the Government
Railways Act. The reasons for such an interpretation are

 stated by Mr. Justice Street in construing a similar pro-

vision in the case of Carson v. Weston (1), and so stated
seem to me most convineing,

It appears from the record that the ownership of the
soil is either in the railway company or in the Crown in
the right of the Dominion of Canada. Accepting this as
a fact, I cannot see that taken by itself it imposes any
obligation on the railway company. In my opinion the

(1) [1911] AC. 461, at 477,
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railway company is not liable for the acts of others who Ef
have jurisdiction over the highway crossing beneath its Canapuan

: N
lines. Lol Rarwars
Appeal allowed, no costs. Cusamo.

Solicitor for the appellant: C. V. Darveau. Hudson J.

Solicitors for the respondent: Marquis, Lessard, Germain
& Lapointe.

LA FONCIERE COMPAGNIE D’AS-) lo42
SURANCE DE FRANCE (GARNT-} APPELLANT; *Nov.10,
5321250 [N J 11,12.

1943
AND -
! *Feb. 23.

DAME BLANCHE PERRAS axp RENE RESPONDENTS : —
MONGEAU (SE1ziNG PLAINTIFFS) ... ' nE

AND
OCTAVE DAOUST (DEFENDANT)......... RESPONDENT.

ON APPEAL FROM THE COURT OF KING'S BENCH, APPEAL RSIDE,
PROVINCE OF QUEBEC

Negligence—Motor vehicle—Injury to passengers—Judgment against
driver—Seizure by garnishment in hands of insurance company—Pub-
lic liability indemnity policy—Driver convicted of criminel offence—
Insurance company declining Uability—Concurrent findings as to
absence of criminal negligence—Rule of public policy—Applicability
of rule—Whether decision of a criminal court s res judicata in sub-
sequent civil action—Sufficiency and admissibility at the trial of
document purporting to prove conviction—Art, 1241 C.C—Art.
1851 C.N —8Sect. 284 Cr.C.

The respondents, seizing plaintiffs, were awarded $5,000 damages resulting
from an automobile accident, in an action brought against the
respondent Daoust, the driver of the car in which they were pas-
sengers. In execution of that judgment, the plaintiffs took a seizure
by garnishment in the hands of the appellant insurance company,
invoking the terms of a public Lability indemnity policy issued by
the appellant company in favour of the owner of the car. The
chauffeur, Daoust, after the accident, was charged before a magistrate’s
court with the indictable offence of causing grievous bodily injury
under the provisions of seetion 284 Cr.C. and, after trial, was
found guilty and fined “$50 and costs or thirty days”, although
the penalty under section 284 Cr.C. is two years’ Imprison-
ment. The appellant company, in its declaration as garnishee,
declined to admit liability under the policy on the ground that
the driver had been found guilty, and it was contended convieted,

*PresENT :—Rinfret, Davis, Kerwin, Hudson and Taschereau JJ.
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of a criminal offence due to the manner of his operation of the
motor car at the time of the accident. The appellant company
therefore contended that the maintenance of Daoust’s claim would
be against the rule of public order, that a court of justice will not
allow a criminal or his representative to reap by the judgment of
the court the fruits of his crime; and it further alleged that the
conviction of Daoust constituted res judicata as to the fact that he
had eommitted a criminal offence. A document, purporting to be the
record of Daoust’s conviction in the magistrate’s court, was filed as
an exhibit and admitted at the trial; and the appellant relied upon
it as proof of the conviction.

Held that the judgment of the Superior Court, maintaining the seizure

by garnishment in the hands of the appellant company by the
respondent plaintiffs, which judgment was unanimously affirmed by
the appellate court (Q.R. [1942] K.B. 231), should not be disturbed.
There were concurrent findings in the courts below that the chauffeur
Daoust, in driving the automobile the way he did and thus causing
injury to the plaintiffs, was guilty of negligence, but not to the
extent that it would amount to that sort of negligence which is
characterized as criminal negligence. Hudson J. was of the opinion
that the appeal should be dismissed with costs.

Held, also, per Rinfret, Kerwin and Taschereau JJ., that a judgment

rendered by a court of criminal jurisdiction has not the effect of
creating before the civil courts the presumption juris et de jure
resulting from the authority of a final judgment (art. 1241 C.C.)—
(The decision under the English law and most of the commentators
of the French law (art. 1851 C.N.) are also in accord with such
holding. The contrary opinion of some commentators is due to the
difference between the French and the Quebec laws.) Moreover, even
assuming that a decision in a eriminal court could be considered as
res judicata in a civil action, the fulfilment of the conditions required
by article 1241 C.C. is lacking in the present case.

Held further, that, accordingly, this Court has not to decide the point,

raised by the appellant company, as to the applicability of the rule
of public policy above mentioned. Per Rinfret, Kerwin and Tasche-
reau JJ—In any event, the courts should apply such doctrine only in
“clear cases” and when the offence has been “ conclusively proven ”:
Home Insurance Co. of New York v. Lindal ([1934]1 S.C.R. 33, at 39).
—Davis J., after referring to the opinions expressed in the Beresford
case ([1938] A.C. 586), cites with approval the dictum of Lord Esher
in the Cleaver case ([1892] 1 QB. 147) that the application of that
rule of public policy to the performance of a contract “ ought not to
be carried a step further than the protection of the public requires”.

As to the sufficiency and the admissibility of the document, certified by

the Clerk of the Peace, purporting to prove the conviction of the
driver charged with a criminal offence:

Per Rinfret, Kerwin and Taschereau JJ—The reception of that docu-

ment at the trial (without deciding the question of its alleged irregu-
larity), was inadmissible in an action as the present one, and such
conviction, which cannot be considered as res judicata between the
parties, has, therefore, to be established by ordinary evidence.
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Per Davis J—If the record of a conviction in a ecriminal court is 1943
admissible at all at the rial of a ecivil action, it would only be e
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APPEAL from the judgment of the Court of King’s peFrance
Bench, appeal side, province of Quebec (1), affirming the PHRRAS BT AL,
judgment of the Superior Court, Cousineau Louis J. (2), i,
maintaining the contestation of the respondents, seizing
plaintiffs, and condemning the appellant company, gar-
nishee, to pay the sum of $5,667.55 with interest and costs.

The material facts of the case and the questions at issue
are stated in the above head-note and in the judgments
now reported.

F. P. Brais K.C. and A. J. Campbell for the appellar}t.
J. P. Lanctot K.C. for the respondent, seizing plaintiffs.

Rinfret J.

A. Montpetit for the respondent, defendant.

The judgment of Rinfret, Kerwin and Taschereau JJ.
was delivered by

RinrreET J.—Les demandeurs saisissants, en cette cause,
ayant obtenu contre le défendeur Daoust, en Cour Supé-
rieure, un jugement condamnant ce dernier & leur payer la
somme de $5,000.00, avee intéréts et dépens, ont fait émettre
un bref de saisie-arrét aprés jugement entre les mains de la
compagnie appelante. '

Le jugement contre Daoust, prononcé par le juge Fabre
Surveyer, & Montréal, était le résultat d’un accident d’auto-
mobile, dont Daoust, qui conduisait alors la voiture, fut
trouvé responsable.

La saisie-arrét aprés jugement était basée sur le fait que
Pappelante avait émis en faveur de Mongeau, Robert & Cie,
Ltée, une police d’assurance garantissant ces derniers contre
toute “ responsabilité 1égale & V'occasion de blessures corpo-
relles 7 causées & autrui par suite de 'usage de 'automobile
en question, dont Mongeau, Robert & Cie Ltée étaient pro-
priétaires.

En vertu des conventions contenues dans la police d’assu-
rance, 'appelante s’était engagée a
garantir, de la méme maniére et sous les memes conditions que l'assuré y
a droit par les présentes, toute personne transportée dans I'automobile ou

la conduisant légitimement, ainsi que toute personne responsable de la
conduite de cette automobile.

(1) QR. [1942] K B. 231. (2) (1939) QR. 77 83C. 453.
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1943 L’appelante, dans sa déclaration comme tierce-saisie, n’a
LaFonciize Pas contesté que le cas de Daoust fiit couvert par les termes
Dg,f:g;ﬁ;‘:; de la police; non plus que toutes les formalités requises, &

peFrance la suite de 'accident, eussent été remplies de maniére 3
Perras zr az. Tendre le paiement de l'indemnité exigible en vertu de la
AN . Dolice; mais elle a prétendu qu’il ne pouvait y avoir aucune

Daovusr. bilité d
— _ responsabilité de sa part
Rinfret J. p P

— attendu que l'accident a résulté de et pendant que le dit Octave Daoust
commettait une offense criminelle; et il a de fait été arrété et condamné
par le tribunal compétent du district ou l'accident est survenu d’une
offense en vertu de la section 284 du Code Criminel du Canada.

Les demandeurs-saisissants ont contesté cette déclaration
et ils ont allégué qu’il était faux que accident dénoncé
dans les procédures dit résulté de la commission d’une
offense criminelle, mais, au contraire, qu'il s’agissait d’un
cas de faute ordinaire couvert par la police invoquée dans
les procédures.

Le juge de premiére instance a refusé d’accepter la pré-
tention de l'appelante; il a maintenu la saisie-arrét aprés
jugement; et il a condamné la tierce-saisie & payer aux de-
mandeurs saisissants la somme de $5,000 avec intérét depuis
le 22 juin 1938, ainsi qu'une somme additionnelle de
$667.55, également avec intérét depuis la méme date, repré-
sentant les frais taxés des avocats des demandeurs saisis-
sants pour lesquels ces derniers étaient autorisés & exécuter.

La Cour du Bane du Roi siégeant en appel a unanime-
ment confirmé le dispositif de ee jugement, sans en adopter
tous les motifs.

La question la plus importante qui se pose dés 'abord est
de savoir si les tribunaux ecivils qui ont condamné I'appe-
lante étaient liés par le jugement prononcé contre Daoust,
a la suite de son arrestation au criminel, par le magistrat
siégeant pour les comtés unis de Prescott et Russell, dans
la province d’Ontario; (I’accident s’étant produit & Rock-
land, dans cette provinee).

L’appelante a soutenu que cette condamnation consti-
tuait chose jugée sur le fait que 'intimé Daoust, en con-
duisant Pautomobile de la facon qui a causé accident, avait
commis une offense criminelle & encontre de P'article 284
du Code Criminel et qu’il en résultait qu’il ne pouvait se
réclamer de la garantie qui lui était assurée par la police, vu
que le maintien de sa réclamation serait contraire & I'ordre
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public. Ni Pune ni 'autre des cours qui ont eu & se pro-
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L’article du code civil de la province de Québec (1241 orFrance
C.C.) qui traite de autorité de la chose jugée (res judicata), perss o ar.

et qui en fait une présomption juris et de jure, déclare que
cette autorité

n’a lieu qu’d Pégard de ce qui a fait I'objet du jugement, et lorsque la
demande est fondée sur la méme cause, est entre les mémes parties agis-
sant ‘'dans les mémes qualités, et pour la méme chose que dans D’instance
jugée.

Il s’agit, bien entendu, dans cet article, de la présomption
qui s'attache 3 la chose jugée en matiére civile; et si nous
avions ici un jugement antérieur, méme rendu par un
tribunal inférieur, pourvu qu’il fiit de juridiction civile et
qu’il rencontrat, par ailleurs, les conditions de l'article 1241
C.C., 1a question ne se poserait pas. La Cour Supérieure
serait liée par le jugement d’un tribunal inférieur de juri-
dietion civile passé en force de chose jugée.

Mais Pappelante prétend que la méme situation existe &
Pencontre d’un tribunal civil 4 raison du jugement rendu
par une cour de juridiction criminelle.

Nous n’avons pas & nous demander ici de quelle facon
un tribunal siégeant en matiére criminelle aurait 4 se com-
porter & ’égard d’un jugement passé en force de chose jugée
et rendu par un tribunal de juridiction civile.

En P'espéce, la Cour a devant elle une action civile et elle
doit la juger suivant les prinecipes contenus dans le code
civil de la province de Québec.

Or, il ne parait pas possible d’arriver & la conclusion que
le jugement de la cour de magistrat des comtés unis de
Prescott et Russell, que 'appelante veut opposer aux inti-
més, rencontre les exigences de l'article 1241 du code civil
pour constituer la présomption juris et de jure que cet
article attache a Pautorité de la chose jugée.

Si méme V'on peut admettre pour les besoins de la dis-
cussion que l'objet du jugement, c’est-a-dire la question de
savoir si, par la maniére dont Daoust a conduit 'automobile,
il a commis une offense criminelle, peut, dans un certain
sens, étre le méme; §’il peut étre prétendu que la demande
est fondée sur la méme cause, & savoir: Vaccident et la
nature de la faute de Daoust; nous ne voyons pas ecomment
I’on peut décider que la demande est

AND
Daousr.

Rinfret J.
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1943 entre les mémes parties agissant dans les mémes qualités, et pour la méme

e and ” "4
. chose que dans linstance jugée.
L Foxoiire 1 ug

D%;g‘;iig Les intimés n’étaient pas parties au litige criminel. D’un
e France certain point de vue, la Couronne peut étre tenue pour
Pmmqs)'m a.. représenter le public tout entier; mais, en outre que la
Dy », Couronne et les intimés ne constituent pas physiquement
R ] les mémes parties, la C.ouronr.le ne f_igure au proces criminel
—_ " que pour les fins de faire décider ¢’il y a eu offense et dans
quelle mesure cette offense doit entrainer la répression et la
punition de I'accusé. Le droit des demandeurs-saisissants a
la réparation des dommages, qu’ils ont subis par la faute de
I'intimé Daoust, n’a jamais été mis en question devant le
magistrat des comtés de Prescott et Russell, qui n’avait,
d’ailleurs, aucune compétence pour en connaitre. Pour
cette méme raison, 'on ne peut en venir & la conclusion
que, méme si les demandeurs-saisissants, en tant que mem-
bres du public, étaient en quelque sorte représentés par la
Couronne pour les fins limitées de l'instance criminelle, ils
pouvaient y étre considérés comme “ agissant dans les
mémes qualités ” que celles qu’ils ont dans I'instance civile

qui nous est soumise.

Enfin, de toute évidence, la demande qui fait I'objet de la
présente cause n’est pas “ pour la méme chose que dans
Pinstance jugée ” au criminel.

Aussi est-ce avec raison, suivant nous, que le juge de
premiére instance a décidé ’

qu'un jugement rendu par une cour de juridiction criminelle n’a pas l'effet
de la chose jugée devant nos tribunaux civils;

et ce motif du jugement frappé d’appel a trouvé sa confir-
mation de la part de la majorité des juges de la Cour du
Banc du Roi

Cette question a fait 'objet de la considération des tri-
bunaux de la province de Québec dans certains jugements
de la Cour du Bane du Roi, comme par exemple: La Cité de
Montréal v. Lacroix (1); Deslandes v. Compagnie d’Assu-
rance Mutuelle du Commerce (2); Ménard v. Regem (3).
Il en fut également de méme dans des jugements de la
Cour Supérieure: Bourdon v. Hudson Bay Insurance Com-
pany (4); MacDonald v. Bray (5); et tout récemment dans
Bettigrew v. McLean (6).

(1) (1909) QR. 19 K.B. 385. (4) (1933) Q.R. 72 S.C. 148.

(2) (1932) Q.R. 52 K.B. 235. (5) (1935) 39 Q.PR. 313.
(3) (1933) Q.R. 55 K.B. 98. (6) (1942) 48 R.Ln.s. 468.
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L’article 1351 du Code Napoléon est rédigé dans des 1943
termes semblables 4 ceux de l'article 1241 de notre code; L Foncrime
et Toullier (t. 8, n* 30 et suiv. et t. 10, n* 240 et suiv.) SPMPAGNE
enseigne qu’cn ne rencontre pas, en cette matiére, les condi- e Fraxce

tions requises par larticle 1351 du code frangais. Sa con- pgrgas sr ar.

clusion est que la chose jugée au criminel n’a aucune influ- ¥
ence sur 'action au civil. —
Rinfret J.

Monsieur Lacoste (“De la chose jugée”, 3éme éd. par =~ —
Bonnecarriére), aprés avoir signalé la divergence d’opinion
qui existe sur ce point entre les auteurs francais, conclut
(page 414, n° 1063) :

Si done, pour trancher la controverse relative & Uinfluence du criminel
sur Daction civile, on n’avait comme élément de décision que l'article 1351
C. civ., il faudrait dire que le juge de laction civile n’est aucunement lié
par ce gqui a été jugé au crimine],

Mais en France, comme on 'a signalé dans les notes des
juges de la Cour du Banc du Roi, certaines dispositions
telles que les articles 3 et 463 du Code d’Instruction crimi-
nelle expliquent pourquoi certains auteurs et certains arréts
ont reconnu au civil les décisions des tribunaux répressifs.
Glasson et Tissier, dans leur Traité de Procédure Civile
(3e éd. p. 108, n° 177), admettent que, & 'appui de la doc-
trine que les décisions des fribunaux criminels ont une
autorité absolue pour ou contre toute personne sans excep-
tion, I'on ne saurait invoquer l'article 1351 C.N. “ qui parait
bien étranger & la question ”’; et ils ajoutent, ainsi que M.
le juge-en-chef de la province de Québec 'a d’ailleurs fait
remarquer dans l'affaire Deslandes v. Compagnie d’Assu-
rance Mutuelle du Commerce (1), en invoquant 'autorité de
Planiol & Ripert, que P'article 1351 C.N., ou notre article
1241 qui y correspond, ne saurait-permettre de décider que
le jugement en matiére criminelle doit étre tenu pour chose
jugée par un tribunal de juridiction civile; mais que c’est
plutdt du texte formel des articles déja cités du Code d’Ins-
truction criminelle que s’autorisent les commentateurs pour
reconnaitre
aux décisions des juridictions répressives * * * une autorité absolue qui
gimpose au juge civil.

Sur ce point, nous partageons 'avis de monsieur le juge
Galipeault dans ses notes sur la cause actuelle.

(1) (1932) Q.R. 52 KB. 235.
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La loi étant entiérement différente de la nbtre, il y a donc peu &
retenir de ce qu’éerivent les auteurs francais, admettant comme chose jugée
les décisions des cours criminelles en France.

Il ajoute, avec raison suivant nous, que les régles de la
preuve ne sont pas les mémes et que, de fagon générale, les
conditions devant les tribunaux criminels sont différentes de
celles qui existent en juridiction civile.

On ne décide pas autrement dans la jurisprudence an-
glaise. Dans la cause de Caine v. Palace Steam Shipping
Company (1), il fut jugé.

that the conviction of the plaintiffs at Hong-Kong did not operate as an
estoppel against their claim for wages.

Dans cette cause, il fut soumis que, pour constituer chose
jugée, il était nécessaire que les procédures soient entre les
mémes parties; et que, comme les procédures & Hong-Kong
étaient d’une nature criminelle, soit entre la Couronne d’une
part et les demandeurs d’autre part,

a judgment in a criminal matter cannot operate as an estoppel in civil
proceedings.

On y cita Taylor, On Evidence, 10th ed. sec. 1693, et plu-
sieurs arréts, parmi lesquels Castrigue v. I'mrie (2). Dans
cette derniére affaire, Lord Blackburn, parlant pour lui-
méme et pour MM. les juges Bramwell, Mellor, Brett et
Cleasby, s’exprime comme suit, 4 la page 434:

A judgment in an English court is not conclusive as to anythix.lg 'f)ut
the point decided; and, therefore, a judgment of conviction on an indiet-
ment for forging a bill of exchange, though conclusive as to the prisoner
being a convicted felon, is not only not conclusive, but is not even

admissible evidence of the forgery in an action on the bill, though the
conviction must have proceeded on the ground that the bill was forged.

Le jugement de la cour d’appel d’Angleterre re Caine v.
Palace Steamshipping Company (1) fut confirmé par la
Chambre des Lords (3), bien que l'arrét de cette Cour
s’appuie sur un point différent.

Arrivant 4 la conclusion que la décision rendue par le
magistrat des comtés de Prescott et de Russell ne constitue
pas chose jugée entre les intimés et 'appelante dans la cause
actuelle mue devant la Cour Supérieure de la province de
Québec, cela enléve toute importance au point soulevé par
les intimés que la preuve de la conviction prononcée au

(1) [18071 1 KX.B. 670. (2) (1870) L.R. 4, H.L. 414,
(3) [19071 A.C. 386.



8.CR.] SUPREME COURT OF CANADA 173

criminel n’avait pas été réguliérement faite devant le tri- 1943
bunal de premiére instance et que le document certifié par La Foxciirs
le greffier de la paix était irrégulier et insuffisant pour établir SoxracNE
le fait de la condamnation de Daocust pour offense en vertu e Fraxcs
de 'article 284 du Code criminel. PornaS i AL,
D’ailleurs, nous sommes d’avis que, indépendamment de {50
sa régularité, la réception méme de ce document était inad- R'Vﬁ: p
missible en Uespéce. Cela nous parait étre le résultat néces- e
saire de la conclusion que larrét du tribunal criminel ne
saurait constituer chose jugée devant le tribunal civil. En
effet, cela fait disparaitre 'unique motif pour lequel 'appe-
lante pouvait avoir un intérét a offrir la preuve de la con-
damnation par le tribunal criminel. Deés que cette derniére
ne peut pas constituer chose jugée, il est impossible de voir
quel autre objet Pappelante pouvait avoir en vue en deman-
dant de produire le certificat du jugement au criminel; et,
d’autre part, il est facile de prévoir les inconvénients de la
production d’un document de ce genre, par exemple dans
un proces par jury, ou le simple fait de la condamnation
pourrait exercer sur le verdict une influence qu’il ne saurait
avoir.
11 doit étre bien compris cependant que, pour le moment,
la remarque qui précéde doit étre entendue uniquement
d’une cause dans le genre de celle dont il g’agit ici. On peut
envisager des cas ou la situation serait tout 4 fait différente,
comme ceux que prévoit l'article 610, ou Particle 893, du
Code civil, ou encore l'action en dommages & raison d’une
poursuite criminelle malicieuse olt la jurisprudence est bien
reconnue que le demandeur est tenu d’établir qu’il en a
préalablement été acquitté. Il se peut qu’il y ait d’autres
cas ol cette preuve doive étre admise; et ce n’est pas notre
intention de procéder & les énumérer ici. Nous bornons
notre décision sur cette question & une cause du genre de
celle qui est présentement devant nous.
I1 en résulte que, en 'espéce, les tribunaux civils de la
province de Québec avaient & décider, d’aprés la preuve faite
devant eux, si Dacust, en conduisant comme il I'a fait la
voiture dont il avait la charge, et en causant accident d’ou
sont résultés les dommages réclamés par les demandeurs
saisissants, avait commis un crime.
Or, sur ce point essentiel, le juge de premiére instance et
la majorité de la Cour du Bane du Roi se sont trouvés
d’accord.
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1943 ,La.Cour Supérieure a été d’avis que Paccident survenu
Léx Fonciims n'avait pas été le résultat de faits qui pouvaient permettre
OMPAGNIE : 4 4 : :
pAssorancs 4€ conclure que I'intimé Daoust avait commis une offense
peFranca criminelle; mais que, au contraire, d’aprés la preuve,

v.
PERRAS B AL. D’accident s’est produit par la simple omission de prendre certaines pré-

AND . - g ! SSl
cautions, san * k%
Daovsr. , sans qu’il y ait eu de vitesse exagérée :

Rinfret J. A son tour, la majorité de 1a Cour du Bane du Roi est
— arrivée a la conclusion que le cas de Daoust ne peut 8tre
classé dans un tel degré de négligence que l'on puisse dire
qu’il y eu crime de sa part. Par conséquent, la question

d’ordre public ne se souléve pas.

I1 est inadmissible que, chaque fois qu’un chauffeur- d’au-
tomobile cause des dommages & la personne d’autrui, on
doive en conclure que article 284 du code criminel s’appli-
que et que l'on se trouve en présence d’un acte criminel.

Déja cette Cour-ci, dans la cause The Estate of Charles
Millar (1), mettait en garde contre le danger d’accepter de
nouvelles théories d’ordre public qui ne seraient pas con-
tenues dans la loi statutaire ou qui ne seraient pas recon-
nues par une jurisprudence bien établie. Et cette Cour
référait au jugement de Lord Wright, dans la cause de
Fender v. Mildway (2).

La question dans la présente cause n’est pas de décider si
une infraction aux articles du code criminel canadien consti-
tue, en elle-méme, une violation de lordre public; mais le
point sur lequel 'appelante doit faillir est que la preuve
contre Daoust faite devant le tribunal civil n’a pas établi
qu’il avait commis un acte criminel, ni, en particulier, une
offense au sens de I’article 284 du code criminel.

Il y a déja A ce sujet Popinion concordante des deux cours
qui ont rendu les jugements qui nous sont soumis; mais il y
a également le fait que, tant en ce pays qu'en Angleterre,
chaque fois que les tribunaux civils ont été appelés & se pro-
noncer sur un cas de ce genre et & décider si I'ordre public
était en jeu, ils n’ont tranché la question dans P'affirmative
que lorsqu’ils se sont trouvés en présence d’un cas clair
(“clear case ”) et oll loffense était prouvée d’une facon
concluante (“conclusively proved ).

On remarquera que, dans la cause de Home Insurance Co.
of New York v. Lindal (3), et sur laquelle 'appelante a

(1) [1938] S.CR. 1. (2) 119371 3 All ER. 402, at 425, 426.
(3) [1934] S.CR. 33, at 39.
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fondé son argumentation, ’honorable juge Lamont, pronon- 1043
cant le jugement de la majorité de la Cour, a déclaré que I’'on La Fonciime
admettait dans cette cause l’applicatiop d-e la doctrige D?K;‘S?RTE&
d’ordre public parce que la preuve établissait que Beattie peFrance

v.
was manifestly intoxicated while driving his automobile at the time of Perras ET AL
the accident. On this point the judgment of the learned trial judge leaves AND
no doubt. Daovsz.

Et il venait de référer 4 ce passage du jugement de Rm_ﬁ_Et

Kennedy, J., re Burrows v. Rhodes (1), ou ce dernier s’ex-
prime comme suit:

It has, I think, long been settled law that if an act is manifestly
unlawful, or the doer of it knows it to be unlawful, as constituting either
a civil wrong or a criminal offence, he cannot maintain an action for

contribution or for indemnity against the liability which results to him
therefrom.

A quoi Scrutton, L. J., avait, dans la cause de Haseldine
v. Hoskins (2) ajouté le commentaire suivant:

It will be noticed that Kennedy J., used two phrases: “ manifestly
unlawful ”, or “ the doer of it knows it to be unlawful . These two phrases
must mean two different things, because if the first phrase means that the
act is manifestly to the man who does it unlawful, there was no need to
use the second phrase, “or the doer of it knows it to be unlawful”. I
think that the learned judge is clearly meaning such an act, that there
can be no doubt that it is unlawful.

Ce qui manque & la cause de Lappelante, c’est d’avoir
établi que, en Pespéce, I'intimé Daoust s’était rendu coupa-
ble de I'offense prévue au code criminel. D’aprés les deux
cours qui ont eu & examiner la preuve, I'on se trouve ici
simplement en présence d’un cas de négligence susceptible
d’entrainer des conséquences civiles, ou de

la simple omission de prendre certaines précautions, sans qu’il y ait eu de
vitesse exagérée;
et une lecture attentive du dossier ne nous permet pas de
mettre de coté la décision des deux cours dont est appel sur
cette question de fait essentielle.

Pour ces raisons, nous sommes d’avis que Pappel doit 8tre
rejeté avec dépens.

Davis J—The motor car accident out of which these
proceedings were taken on' a policy of public liability
indemnity insurance was one of those accidents which
unfortunately are all too common though they often, as in
this case, result in very serious physical injuries.

(1) 118991 1 QB. 816, at 828. (2) (1933) 102 L.J. K.B. 441.
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1043 The chauffeur was driving two of his employers and
La Fonciire their wives from Montreal to Ottawa. At a point a few
D%:é{’;;gﬁ} miles out from Ottawa the paved highway takes a sudden

pe Fraves  S-shaped turn, passing over railway tracks. The driver

Peraas oz an. Obviously did not notice this abrupt turn in the road until

DN he was practically upon it; it had been raining for several

——  hours and the road was wet; he applied his brakes, but

Di‘_’f‘_ I the car, which was a new and heavy Cadillac car, skidded

badly and he lost control of it; the result was the car

finally struck a telephone pole near the side of the road

with great force and the two women passengers were

seriously injured. The facts were developed minutely at

the trial of the action and while there can be no doubt

that the chauffeur was negligent, it was not in my opinion

that sort of negligence that is characterized as criminal
negligence.

The appellant insurance company declined to admit
liability under its public liability indemnity policy upon
the ground that the driver had been guilty, and it was
contended convicted, of a ecriminal offence due to the
manner of his operation of the motor car in question at
the time of the accident. As I have already said, the
evidence at the trial of this action does not in my opinion
establish on the facts that there was criminal negligence.
But the appellant filed as an exhibit at the trial and relies
upon a document as proof of a convietion, in a magistrate’s
court, of the driver on a charge of negligence causing
grievous bodily injury, contrary to sec. 284 of the Criminal
Cede. On the back of a certified copy of the charge appear
the words “ Accused found guilty, Judgment $50 and costs
or thirty days.” A fine of $50 on a charge under a pro-
vision that “every one is guilty of an indictable offence
and liable to two years’ imprisonment who” (sec. 284
Cr.C.), suggests that the accident was regarded by the
magistrate to be merely careless conduct or that the charge
may have been reduced to some breach of a provincial
highway traffic statute. Whatever be the facts, they are
not shewn. Assuming the sufficiency of the proof of a
conviction, the question of admissibility arises. A fact In
issue between the parties in these civil proceedings is
whether or not the driver was guilty of criminal miscon-
duct in the operation of the motor car at the time of the
accident. If the record of a conviction in the magistrate’s
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court was admissible at all (Roscoe’s Evidence in Civil 1343’
Actions, 20th ed., p. 209; Hollington v. Hewthorn & Co. La Foncrims

Ltd. (1), it would only be presumptive evidence of the SPUPAMNE

commission of a crime (In re Crippen (2); and Mash v. P& FRANCE
Darley (8), affirmed on different ground (4)), and the Prnnag o AL

evidence before us establishes that the driver’s conduct Dﬁ,\,’gm,

was not of a criminal nature. Davia §

The rule of public policy sought to be applied by counsel —
for the appellant is, when correctly stated, what Lord
Atkin said it was in the Beresford case (5), in the House
of Lords,

I think that the prineiple is that a man is not to be allowed to have
recourse to a court of justice to claim a benefit from his crime whether
under a contract or a gift. No doubt the rule pays regard to the fact that
to hold otherwise would in some cases offer an inducement o crime or
remove 2 restraint to crime, and that its effect is to act a9 a deterrent to
crime. But apart from these considerations the absolute rule is that the
courts will not recognize a benefit accruing to a criminal from his erime.

Lord Atkin was dealing with a case of suicide and, I
venture to think, is there using the word “ erime ” in the
sense of felo de se.

It may be useful for me to quote some observations made
by Lord Wright when he sat as Master of the Rolls in the
Court of Appeal in the Beresford case (6). While they are
dicta, they carry great weight. Lord Wright said:

While the law remains unchanged the Court must, we think, apply
the general principle that it will not allow & criminal or hig representative
to reap by the judgment of the Court the fruits of his crime.

We have quoted the above authorities in support of that prineiple,
which is of general import. The principle has been applied not only in
the authorities quoted above but also in many decisions dealing with
varied states of fact and applications of the same or similar principle.
These are all illustrations of the maxim ez turpi? causs mon oritur actio.
The maxim itself, notwithstanding the dignity of a learned language, is,
like most maxims, lacking in precise definition. In these days there are
many statutory offences which are the subject of the eriminal law, and in
that sense are crimes, but which would, it seems, afford no moral justifica-
tion for a court to apply the maxim. There are likewise some erimes of
inadvertence which, it is true, involve mens rea in the legal sense but are
not deliberate or, as people would say, intentional. Thus in Tinline v.

(1) [1943] 1 KB. 27. (4) [1914] 3 K.B. 1226.
{2) 119111 P. 108. (5) Beresford v. Royal Ins. Co.
(3) 119141 1 XB. 1. [19381 ALC. 588, at 598,

(6) [19373 2 KB. 197, at 219, 220.
o125
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White Cross Insurance Association (1), and James v. British General
Insurance Co. (2), both cases of motor-car manslaughter, the judges held
that policies against third-party liability were enforceable, In these cases
something may turn on the special legislation on the matter. The cases
have been questioned in Haseldine v. Hosken (3), but need not further be
considered here.

Lord Esher in the Cleaver case (4) said that the applica-
tion of the rule of public policy to the performance of a
contract
ought not to be carried a step further than the protection of the public
requires.

I shall quote the passage in which those words appear:

No doubt there is a rule that, if a contract be made contrary to
public policy, or if the performance of a contract would be contrary to
publie policy, performance cannot be enforced either at law or in equity;
but when people vouch that rule to excuse themselves from the perform-
ance of a contract, in respect of which they have received the full con-
sideration, and when all that remains to be done under the contract is
for them to pay money, the application of the rule ought to be narrowly
watched, and ought not to be carried a step further than the protection
of the public requires.

In my opinion the judgment in the present case rendered
by the Superior Court for the district of Montreal at the
trial and which was unanimously affirmed on appeal by
the Court of King’s Bench for the province of Quebec,
should not be disturbed.

I should therefore dismiss the appeal with costs.

Hupson J.—I agree that this appeal should be dismissed

with costs.
Appeal dismissed with costs.

Solicitors for the appellant: Brais & Campbell.

Solicitors for the respondents, seizing plaintiffs: Lanctét &
Hamelin.

Solicitors for the respondent, defendant: Beaulieu, Gouin,
Bourdon, Beaulieu & Montpetit.

(1) {19211 3 X.B. 327. (4) Cleaver v. Mutual Reserve
(2) 119271 2 KB. 311. Fund Life Association [1892]
(3) 119331 1 K.B. 822. 1 QB. 147, at 151.
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PARRISH & HEIMBECKER LIM-)

OF NORTH AMERICA (PLAINTIFFS).

ITED axp INSURANCE COMPANY Jk APPELLANTS; * Nov. 24,

AND

BURKE TOWING & SALVAGE COM-
PANY LIMITED (DEFENDANT).... }RESP"NDENT'

ON APPEAL FROM THE EXCHEQUER COURT OF CANADA

Shipping—Bill of lading—Wheat in bulk—Foundering of ship—Loss of
cargo—Unseaworthiness—Seaworthiness at beginning of voyage—
Severe storm—Peril of the sea—Prima facie liability—Burden of proof
—Findings of fact—The Water Carriage of Goods Act, 1936, (D),
1 Edw. VII, c. 43.

The appellants, plaintiffs, seek to recover from the respondent, defendant,
the value of a cargo of wheat in bulk delivered to and received by
the defendant on board its ship Arlington at Port Arthur, Ontario, on

. April 30th, 1940, for carriage to and delivery at Owen Sound, Ontario.
The wheat was shipped under bills of lading issued by the respondent,
by the terms of which the shipment was subject to all the terms and
provisions and all the exemptions from liability contained in The
Water Carriage of Goods Act, 1936, 1 Edw. VII, ¢. 49, and the Rules
as provided in the schedule of the Act. The Arlington foundered while
on Lake Superior on May 1st, 1940, and, with her cargo, became a
total loss. The appellants’ action for damages was dismissed by the
late President of the Exchequer Court of Canada. The trial judge
found that the cargo was properly loaded and stored, that the ship
was not unseaworthy because she was not provided with either longi-
tudinal bulkheads in the cargo holds or with shifting boards, that the
carrier used due diligence to make seaworthy, generally, the ship and
her equipment, including the tarpaulins and the equipment for secur-
ing them in place and that they were in fact seaworthy at the com-
mencement of the voyage and that the presence of slack water in one
of the tanks had no real bearing on the case.

Held, affirming the judgment of the Exchequer Court of Canada, Maclean
J., ([1942]1 Ex. C.R. 159), Davis J. dissenting, that the findings of the
trial judge were findings of fact which ought not to be disturbed by
this Court and that upon them the shipowner respondent was not
liable. The respondent has acquitted itselfl of the onus put upon it
to show the cause of the loss and bring iteelf within the exceptions:
Gosse Millard v. Canadian Government Merchant Marine, Limited
([19271 2 K.B. 432, [19291 A.C. 223) and negligence causing
the loss has been negatived. There was more than a prima
facie case of loss by peril of the sea, the evidence disclosing
that the storm was a severe one, and the mere fact that
none of the other ships in the vicinity suffered in the same way
as did the Arkington does not detract from this evidence—The
shortness of the time that elapsed between the sailing of the ship
and its foundering is a circumstance to be taken into consideratior

*PresENT :—Rinfret, Davis, Kerwin, Hudson and Taschereau.
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in deciding whether the ship was unseaworthy. Ajum Goolam Hassen
and Co. v. Union Marine Insurance Company, Limited ([19011 A.C.
363, at 366) ; Lindsay v. Klein [19111 A.C. 194, at 203).

Per Davis J. dissenting. Findings of fact by the trial judge lose much of
their weight if the question of the peril of the sea was not the vital
point for consideration and such test was in law not the primary test
of liability in this case., Pope Appliance Corporation v. Spamish
River Pulp and Paper Mills, Limited ([1929] A.C. 269, at 273). The
bald statement of fact that the ship sank within a few hours after
leaving port raised by itself the theaviest sort of burden on the
respondent to dislodge prima facie liability, and the foundering of the
ship without any other explanation than the existence of a strong
gale puts one on his enquiry as to the seaworthiness of the ship at
the beginning of the voyage. There was no peril of the sea, as the
weather was what might be expected in the spring on Lake Superior.
Upon the evidence, the respondent has not satisfied the burden that
lay upon it in the circumstences to show that the ship was sea-
worthy at the beginning of the voyage or that the loss was not due
to its unseaworthiness.

APPEAL from the Judgment of the Exchequer Court of
Canada, Maclean J. (1), dismissing the plaintiffs’ action
with costs.

The material facts of the case and the questions at issue
are stated in the above head-note and in the judgments
now reported.

Russell McKenzie K.C. for the appellants.
Frank Wilkinson K.C. and Ross Dunn for the respondent.

The judgment of Rinfret, Kerwin, Hudson and Tasche-
reau JJ. was delivered by

Kerwin J—On April 30th, 1940, Parrish and Heim-
becker Limited delivered to Burke Towing & Salvage Com-
pany Limited, who received on board its ship Arlington at
Port Arthur, Ontario, a quantity of wheat in bulk, for
carriage to and delivery at Owen Sound, Ontario. Karly
in the morning of May 1st, 1940, the Arlington foundered
on Lake Superior and, with her cargo, became a total loss.
An action for damages for the loss of the wheat was dis-
missed by the late President of the Exchequer Court of
Canada and the plaintiffs appeal.

The wheat was shipped under bills of lading issued by
the respondent, by the terms of which the shipment was
subject to all the terms and provisions and all the exemp-

(1) [1942] Ex. CR. 159.
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tions from liability contained in The Water Carriage of
Goods Act, 1936, chapter 49. By force of section 2, the
Rules relating to bills of lading, as contained in the
schedule to the Act, apply to this shipment and section 3
enacts:

3. There shall not be implied in any contract for the carriage of goods
by water to which the Rules apply any absolute undertaking by the
carrier of the goods to provide a seaworthy ship.

Clause 1 and 2 of article 3 of the Rules provide:

1. The carrier shall be bound, before and at the beginning of the
voyage, to exercise due diligence to

(a) make the ship seaworthy;

(b) properly man, e.quip, and supply the ship;

(c) make the holds, refrigerating and cool ehambers, and all other
parts of the ship in which goods are carried, fit and safe for their recep-
tion, carriage and preservation.

2. Subject to the provisions of article IV, the carrier shall properly
and carefully load, handle, stow, carry, keep, care for and discharge the
goods carried.

Clauses 1 and 3 and the relevant part of clause 2 of
article 4 are as follows:

1. Neither the carrier nor the ship shall be liable for loss or damage
arising or resulting from unseaworthiness unless caused by want of due
diligence on the part of the carrier to make the ship seaworthy, and to
secure that the ship is properly manned, equipped and supplied, and o
make the holds, refrigerating and cool chambers and all other parts of
the ship in which goods are carried fit and safe for their reception,
carriage and preservation in accordance with the provisions of paragraph 1
of article TII.

Whenever loss or damage has resulted from upseaworthiness, the
burden of proving the exercise of due diligence shall be on the carrier or
other person claiming exemption under this section.

2. Neither the carrier nor the ship shall be responsible for loss or
damage arising or resulting from,

(a) act, neglect or default of the master, mariner, pilot or the servants
of the carrier in the navigation or in the management of. the'ship;

(c) perils, danger, and accidents of the sea or other navigable waters;

(@) any other cause arising without the actual fault and privity of
the carrier, or without the fault or neglect of the agents or servants of
the carrier, but the burden of proof shall be on the person claiming the
benefit of this exception o show that meither the actual fault or privity
of the carrier nor the fault or negleet of the agents or servants of the
carrier contributed to the loss or damage.

3. The shipper shall not be responsible for loss or damage sustained
by the carrier or the ship arising or resulting from any cause without the
act, fault or neglect of the shipper, his agents or his servants.

The corresponding British Carriage of Goods by Sea Act,
1924, was considered by Wright J., as he then was, in

74912—6
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Gosse Millard v. Canadian Government Merchant M. arine,
Limited (1), and he pointed out at page 435 that in a bill
of lading case such as this, the carrier

has to relieve himself of the pri'ma facte breach of contract in not
delivering from the ship the goods in condition as received.

The judgment of Wright J. was reversed by the Court of
Appeal but was restored by the House of Lords (2), where
at page 236 Lord Sumner expressed the same idea in
different language. The primary duty of the respondent,
therefore, being to properly and carefully load, handle,
stow, carry, keep, care for and discharge the wheat, the
onus was upon it to show the cause of the loss and bring
itself within one of the exceptions. The shortness of the
time that elapsed between the sailing of the Arlington
from Port Arthur and its foundring is a circumstance to
be taken into consideration in deciding whether the ship
was unseaworthy. Ajum Goolam Hossen and Co. v. Union
Marine Insurance Company, Limited (3). Lindsay v.
Klein (4).

Bearing in mind these considerations, I agree with the
conclusions of the learned trial judge. Although two or
three inaccuracies in his judgment were pointed out, they
do not at all affect the result. He preferred to believe the
evidence of the crew as to the loading of the cargo in
preference to that of Mr. German, the naval architect. I
agree with him on this point, particularly when viewed in
conjunction with these facts; that the Arlington had, on
its immediately preceding voyage, carried a cargo of
approximately the same quantity; that it would appear,
from the free board allowed, that the ship was practically
fully loaded; and that, notwithstanding the agreement of
counsel as to the “capacity plans”, there is nothing to
indicate, after the lapse of so many years since the ship
-was constructed, that alterations had not taken place by
which the capacity of no. 1 hold was altered. It has not
been overlooked that it was as to no. 1 hold that Mr.
German testified and that the latter did not leave the
matter at large as stated by the trial judge.

I also agree that the ship was not unseaworthy because
she was not provided with either longitudinal bulkheads
in the cargo holds or with shifting boards. The trial

(1) 119271 2 K.B. 432. (3) 19011 AC. 363, at 366.
(2) [1929] A.C. 223. (4) [1911] AC. 194. at 202
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judge’s findings that the carrier used due diligence to make
seaworthy the hull, decks, bilges, engines, machinery,
tanks, cargo holds, bulkheads, hatch covers, and generally
the ship and her equipment, including the tarpaulins and
the equipment, for securing them in place and that they
were in fact seaworthy at the commencement of the
voyage, should be sustained for the reasons given by him,

These are questions of fact. Paterson Steamships, Lim-
ited v. Canadian Co-operative Wheat Producers, Limited
(1). They were there determined adversely to the carrier
by the trial judge, whose judgment was affirmed by the
Court of King’s Bench for Quebec and upheld by the
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Judicial Committee of the Privy Council. In the case at -

bar, I find myself in entire agreement with the President
of the Exchequer Court of Canada.

I further agree that water entered into the cargo holds
through the tarpaulins and hatch covers of at least two of
the hatches and that there was no negligence on the part
of the respondent or its agents or servants. As to the
time the list developed, the trial judge preferred to believe
the witnesses from the Arlington, and not only can I not
say that he was wrong in so doing but on the record I
arrive at the same conclusion. The presence of slack
water in one of the tanks has no real bearing on the case.

Did the loss arise or result from a peril of the sea?
The manner in which the trial judge put to himself the
question for decision on this point:
was there such a peril of the sea as that against which the insured
undertook to indemnify the carrier,
is explained by his reference shortly thereafter to the case
of Canada Rice Mills, Limited v. Union Marine and Gen-
eral Insurance Company, Limited (2). That action was
_on an insurance policy but, as Lord Wright pointed out,
the House of Lords in The Xantho (3) had already
decided the same meaning is to be ascribed to the expres-
sion “perils of the sea” in a bill of lading as in policies:
of marine insurance. It was when Lord Herschell in The
Xantho case (3) was considering marine policies that he
stated at page 509:

I think it clear that the term “perils of the sea” does not cover
every accident or casualty which may happen to the subject-matter of

(1) 119341 A.C. 538, at 543.
(2) [19411 A.C. 55. . (3) (1887) 12 App. Cas. 503.
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the insurance om the sea. It must be a peril “of ” the sea, Again, it is
well settled that it is not every loss or damage of which the sea is the
immediate cause that is covered by these words. They do not protect,
for example, against that natural and inevitable action of the winds and
waves, which results in what may be described as wear and tear. There
must be some casualty, something which could not be foreseen as one
of the necessary incidemts of the adventure. The purpose of the policy
is to secure an indemnity against accidents which may happen, not
against events which must happen. It was contended that those losses
only were losses by perils of the sea, which were occasioned by extra-
ordinary violence of the winds or waves. I think this is too narrow a
construction of the words, and it is certainly not supported by the
authorities, or by common understanding.

With respect to the interpretation of the words “ perils
of the sea”, these remarks are just as applicable to and

in fact appear in a bill of lading case. The results, of
course, are not necessarily the same since negligence is

" immaterial in an insurance case.

In the case at bar, there was more than a prima facie
case of loss by perils of the sea, and negligence causing the
loss was negatived. The evidence discloses that the
storm was a severe one and the mere fact that none of
the other ships in the vicinity suffered in the same way as
did the Arlington does not detract from this evidence.
The respondent has acquitted itself
of the onus of showing that the weather encountered was the cause of
the damage and that it was of such a nature that the danger of damage

to the cargo arising from it could not have been foreseen or guarded
against as one of the probable incidents of the voyage.

‘Canadian National Steamships v. Baylis (1), where the

carrier did not acquit itself of the onus, while in Keystone
Transports Limited v. Dominion Steel and Coal Corpora-
tion, Limited (2), it did.

The appeal should be dismissed with costs.

Davis J. (dissenting).—The ship Arlington, loaded with
about 98,000 bushels of grain of a value of about $87,000,
the property of the appellant Parrish & Heimbecker Lim-
ited, left Port Arthur, Ont., on Lake Superior, April 30th,
1940, to deliver the grain to Owen Sound, Ont. Within a
few hours and at a distance of somewhere around 100 miles
from Port Arthur, the ship, having developed in the mean-
time a heavy list, turned over and sank, with the total loss
of her cargo. There is no suggestion that she met with

(1) 19371 SCR., 261 at 263. (2) [19421 SC.R. 495.
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any collision or struck any obstruction. I should have 1943

thought that the bald statement of fact itself raised the Paggsu &

heaviest sort of burden on the ship owner, the respondent, Hmﬁga'}‘;g“

to dislodge a prima facie liability to the shipper and owner, sra.

 who sued for the loss of the cargo. The defence was that - BUrks

the ship was lost due to a peril of the sea, but the weather Tgwm“&
N - X ALVAGE

on Lake Superior at the time was normal for the spring Comeany

season of the year, when gales of greater or less intensity ™™

frequently occur. The Arlington had already made one DavisJ.

return trip that spring from Port Arthur to Owen Sound, =~

and other cargo ships on the day of the accident were ply-

ing up and down the lake with apparently little incon-

venience. A strong gale did come up on the lake at the

time but the foundering of the Arlington without any other

explanation at once puts one on his inquiry as to the sea-

worthiness of the ship at the beginning of the voyage.

The appellant is faced in this Court at the outset with

the formidable difficulty that all the findings of the trial

judge are against it. But it is not only the right but the

duty of an appellate court to carefully review the evidence

and to come to its own conclusion, giving all due weight

to the findings of the trial judge. I cannot escape from

the thought that the trial judge, Maclean J., the late

President of the Exchequer Court of Canada, was greatly

impressed at the trial with the statement in the then very

recent, judgment of the Privy Council in the Canada Rice .

Mills case (1), to the effect that losses by perils of the sea

were not confined to losses occasioned by extraordinary

violence of the winds or waves (a statement which could

not be and of course was not questioned), and failed to

approach the consideration of this case as one raising at

once on its simple facts the primary issue of the unsea-

worthiness of the ship at the beginning of the voyage.

The late President in an early part of his judgment

stated that he regarded the question of the peril of the sea

to be “ the most vital point for consideration ” in the case

and later expounded the test which he directed to himself,

thus:

The question of the degree of a storm at sea is not of importance,
nor does it afford ground for the inferences which the plaintiffs ask me
to draw. The question is was there such a peril of the sea as that
against which ‘the insured undertock to indemnify the carrier. To say
there was no peril of the sea because the weather was what might be

(1) [19411 AC. B5.
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1943 normally expected on such a voyage in the spring of the year on Lake

Panmst & Superior, or that there was no weather bad enough to bring about what

HRIMBECKER happened here, appears to me to be not a true test.
Limirep

erar.  Lhe learned judge then cites and refers to the Canada Rice

Bt’y’ém Mills case (1).
Té":gﬂ;& If that was not the vital point for consideration and the
%cl):g;gf test was in law not the primary test of liability in this case,
" then the findings lose much of their weight. Pope Appli-

ance Corporation case (2).

Moreover, this is a straight bill of lading case; not a
marine insurance case; and the trial judge was in error in
stating in the above quoted passage from his judgment that

The question is, was there such a peril of the sea as that against
which the insured undertock to indemnify the carrier.

The point in the case, as I see it, is that the weather
was what might be normally expected on such a voyage
in the spring of the year on Lake Superior and that the
ship would not have capsized in such a gale as there was
if the ship had been in a condition to encounter the gale.
The test seems to me to be whether the ship failed to
qualify as a seaworthy ship within the rule laid down by
Lord Cairns in Steel v. The State Line Steamship Company
(3):

* % * the ship should be in a condition to encounter whatever perils
of the sea a ship of that kind, and laden in that way, may be fairly
expected to encounter * * *

The mere sinking of a ship due to the incursion of water
may or may not constitute a defence of peril of the sea and
therefore calls for an investigation of the facts and sur-
rounding circumstances in each case and the application of
the appropriate principles of law to arrive at a justifiable
conclusion. What was in substance the cause is the fact
to be determined.

There is no doubt that water did come into the holds, but
the ship was very low-set (with a freeboard of only 3 feet
51 inches) as many of the upper lake carriers are, and if
she had not developed a heavy list I do not think she
would have taken in the water.

I shall not endeavour to detail the evidence but I should
like to point to three witnesses who dealt with three
different aspects of the case, and whose evidence was dis-

(1) [1941] A.C. 55.
(2) [19291 A.C. 269, at 273. (3) (1877) 3 App. Cas. 72, at 77.

DavisJ.
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regarded by the trial judge. There was the evidence of
Thomson, Assistant Controller of the Meteorological Ser-
vice, who proved the Dominion Government Weather
Records. The official records disclosed the velocity and
the direction of the winds. He described the storm as
typical, “ such as occurs frequently along this route.” He
said that the weather was not abnormal at all—the winds
were high, but they have high winds regularly.

It is the type of weather which is characteristic at this time of the

year, as shown by the standard practice of meteorology to anyone
experienced in these records.
In the learned judge’s lengthy review of the evidence he
does not mention the evidence of Thomson though I should
have thought the Government records were a fairly safe
measure with which to test the conflicting evidence on
weather conditions of other witnesses.

Then there was the evidence of Brais—he was a wheels-
man on the Collingwood, another ship that was going down
Lake Superior from Port Arthur at the same time as the
Arlington, and at a distance of about half a mile apart.
Brais went on watch on his ship around one o’clock in the
morning of the day of the accident and he said that shortly
after going on wateh he noticed “a bad list” on the
Arlington. He told the mate and the mate got the captain
(ie., of the Collingwood) and the captain told Brais not
to lose sight of her (i.e., the Arlington). He kept the
Arlington in sight—the list seemed to be on the port side.
It was the Collingwood that subsequently rescued the crew
of the Arlington. Callam, a wheelsman on the Arlington,
had said that the Arlington acquired a list after midnight.
Asked if he were able to fix the time of the list, he replied:

No, I would not say exactly, because it was dark in the wheel house

and I was not looking at the clock, but it was somewhere in the neigh-
bourhood’ of half-past three or a quarter to four.

The time the Arlington capsized was fixed by the trial
judge at about five-thirty o’clock in the morning. Brais
on the Collingwood was obviously struck by the fact that
the Arlington was listing and to such an extent that he
reported it. The Collingwood was owned by a different
shipping company; at the time of the trial the captain
* who had been on that ship was dead; and Brais, who was
then in the Canadian Navy, was brought to the trial by
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18 subpoena. Yet the trial judge preferred the evidence of
Pamisu & members of the crew of the Arlington as to when the listing
mﬁ?ﬁg‘;?“ first occurred, saying that he thought Brais was speaking

erau.  without having any clear or reliable idea as to the time
Boexs he observed the listing of the Arlington.

TowING&  The third and last witness to whom I shall refer is Mr.
CompaNy  German, a naval architect whose qualifications, both by
Limrrep. . . . . . .
— academic training and practical experience, were of a high
DavisJ. order. He attributed the list of the Arlington to two
causes. One was the effect of slack water in no. 3 tank.
The capacity of the tank was somewhat over 200 tons and
it was only about half full at the time. He said that such
tanks should be either empty or full and that a 200-ton
tank half full was “ decidedly to be avoided,” observing
that a list should not be confused with the roll of a ship.
A list to one side or the other means, he said, that it sub-
merges that side of the ship and thereby is a reduction in
the safety factor. Further, Mr. German estimated that
there was an empty space of at least 7,118 cubic feet
which would have accommodated about 5,694 more bushels
of grain, and in his opinion there was “ decidedly ” room
to create a list. Having regard to the stowage of the grain
and the slack water in no. 3 tank, the Arlington at the
time she commenced her voyage was, in Mr. German’s
opinion, “ definitely unseaworthy.”

It cannot in my opinion be said on the evidence that
the respondent satisfied the burden that lay upon it in the
circumstances to show that the ship was seaworthy at the
beginning of the voyage or that the loss was not due to
its unseaworthiness.

I should allow the appeal, set aside the judgment below
and direet judgment to be entered in favour of the appel-
lant, Insurance Company of North America, for the
amount claimed, with costs throughout.

Appeal dismissed with costs.

Solicitors for the appellants: Montgomery, McMichael,
Connors & Howard.

Solicitors for the respondent: Wright & McMillan.
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THE NORTH EMPIRE FIRE INSUR- A ol
ANCE COMPANY (DEFENDANT)..... PPELLANT; *Feb. 11,12
pr.2.
AND —
J. PAUL VERMETTE (PLAINTIFF)....... RESPONDENT.

ON APPEAL FROM THE COURT OF KING'S BENCH, APPEAL SIDE,
PROVINCE OF QUEBEC

Insurance (fire)—Insurable interest—Property not “owned” by insured
as its real owner—Policy null and void—Meaning of “owned” in
statutory condition mno. 10—Salaried employee doing business on
behalf of owner—Employee being the person insured in the policy—
Insurer aware of nature of insured’s interest——Knowledge of real situa-
tion by agents or representatives of insurance company—“ Préte-nom”
—Effect of declaration by person carrying on business under a firm
name—Arts. 1834 and foll., 2480, 2569, 2670, 2671, C.C —Statutory
condition no. 10—Quebec Insurance Act, R.8.Q. 1925, c. 243, sections
240, 241, 242.

An insurance policy, covering against loss by fire property which is not
“ owned ” by the insured as its real owner (statutory condition no. 10),
thus lacking a material element essential to its validity, must be
declared to be null and void (art. 2480 C.C.).

The word “ owned ”, in statutory condition no. 10 (s. 240 of Quebec Insur-
ance Act, R.S8.Q., 1925, ¢. 243), must be construed as meaning “owned
as owner” (propriétaire).

Therefore, where a salaried employee, being entrusted by the owner with
the possession: and control of a retail business which is registered in
the name of such employee, with the acquiescence of the ownmer, has
insured against fire, under his own name, the moveables and effects
connected with such business, such employee cannot recover under the
policy in case of loss.

The moneys payable by the insurance company through loss by fire of
goods thus owned by the employer are not part of the insolvent
estate of the employee, and the trustee in bankruptcy, now respondent,
was not entitled to claim these moneys under the policy.

Such policy must be declared to be contrary to law, even if the evidence
discloses that agents or representatives of the insurance company not
only knew of the real ownership of the goods, but had advised or
suggested themselves that the policy should be so issued in the name
of the employee as insured; representations of any kind must be
“contained in the policy or made part of it”. (Art. 2570 C.C.).

Moreover, it is extremely doubtful that the courts would consider as valid
an insurance policy issued in contravention with the imperative pro-
visions of the law (arts. 2480 and 2570 C.C.; statutory condition
no. 10), even if it was established that the insurer had been acquainted
with the real situation and was aware of the exact nature and char-
acter of the insured’s interest.

A person acting as figure-head for another (préte-nom) is essentially a
mandatory; his interest can only be that of a mandatory and can never

*PreEsENT :—Rinfret, Davis, Xerwin, Hudson and Taschereau JJ.
782201
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acquire that of the mandator, the owner. Assuming that his title may
confer on him an “ interest appreciable in money in the thing insured ”
(art. 2571 C.C.), the nature of such interest must nevertheless be
specified in the policy (art. 2570 C.C.). Therefore, a préte-nom cannot
insure as owner property owned by the person whom he represents.

The mere fact that a person fyles with the prothonotary of the Superior
Court, pursuant to arts. 1834 C.C. and following, a declaration that
he is carrying on business under a firm name other than his own,
does not import to the public the meaning that such person is the
owner of the building or of the goods or effects therein contained.

Judgment of the Court of King’s Bench (Q.R. 71 K.B. 224) reversed.

APPEAL from the judgment of the Court of King’s
Bench, appeal side, province of Quebec (1), reversing the
judgment of the Superior Court, Boulanger J. and main-
taining the respondent’s claim.

The respondent is trustee in bankruptey of one Desrosiers
who was carrying on business as grocer at Val d’'Or, in the
province of Quebec. The goods and effects contained in
the store were insured in favour of Desrosiers against
loss by fire, under a policy issued in the appellate company.
The property insured was not owned by Desrosiers, who
was the salaried employee of the real owner. The
respondent claimed $3,000 being the amount of the loss
caused by fire.

Aimé Geoffrion K.C., De Gaspé Audette K.C., and W.
Desjardins K.C. for the appellant.

Louis Morin K.C., for the respondent.
The judgment of the Court was delivered by

RinrrET J—L’intimé agit en l'espéce comme syndic &
la faillite de J. A. Desrosiers, épicier de Val d’Or, y faisant
affaires sous le nom de “Cash and Save Reg’d”.

Le failli, J. A. Desrosiers, avait assuré contre le feu le:
mobilier de commerce et de bureau d’'un magasin situé a
Val d’Or, pour un montant de $3,000.00, en vertu d’une
police d’assurance émise par appelante.

Le feu consuma les biens assurés en vertu de cette police:
et pendant qu’elle était encore en vigueur.

L’intimé, réclamant les droits du failli, a conclu que la
somme de $3,000.00, montant de la police, lui soit versée:
par 'appelante.

(1) (1941) QR. 71 X.B. 224.
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Mais l'appelante a plaidé que les effets détruits par le
feu appartenaient en réalité 4 M. Rémi Taschereau, dont
Desrogiers n’était que l'employé; que Desrosiers n’avait
done aucun intérét assurable dans les effets en question;
que si 'appelante avait connu ces circonstances, elle n’aurait
jamais émis la police; et que cette derniére était done nulle
et illégale 3 toutes fins que de droit.

Le plaidoyer contient d’autres moyens qu’il n’est pas
nécessaire d’énumérer dans les circonstances.

Le jugement de la Cour Supérieure a fait droit au plai-
doyer de I'appelante, dont il a maintenu les conclusions.

La Cour du Banc du Roi en appel a infirmé ce jugement
et a maintenu I'action.

Je crois que I'appel doit étre maintenu et que le juge-
ment de la Cour Supérieure doit étre rétabli, pour les
raisons suivantes:

La police d’assurance, au montant de $3,000.00, porte

sur le mobilier de commerce et de bureau, y compris garnitures (autres
que celles du propriétaire), aménagements, ustensiles, de toute autre partie
du contenu du dit commerce ou du bureau, & Pexception du fonds de
commerce et des modéles ou patrons, le tout contenu dams (ou sur)
le batiment * * * occupé & 'usage d’épicerie et de boucherie, situé 3 Val
d’Or, provinee de Québec, et portant le n° * * * ¢6té nord de la troisidme
avenue.

Il est acquis au dossier que les objets assurés étaient la
propriété de Rémi Taschereau.

En vertu du Code civil de la province de Québee, I’assu-
rance contre le feu est soumise, entre autres, aux dispo-
sitions suivantes:

2569.—La police contre le few contient:
Le nom de celui en faveur de qui elle est faite;

Une description ou désignation suffisante de l'objet de lassurance et
de la nature de l'intérét qu'y a l’assuré;

Une déclaration du montant couvert pas Passurance, du montant ou
du taux de la prime, et de la nature, commencement et durée du risque;

La souscription de Vassureur avee sa date;

Toutes autres énonciations et conditions dont les parties peuvent
légalement convenir.

2570—Les déclarations qui ne sont pas insérées dans la police ou
qui n’en font pas partie ne sont pas regues pour en affecter le sens ou
les effets.

2571 —L'intérét d’une personne qui assure contre le feu peut &tre
celui de propriétaire ou de créancier, ou tout autre intérét dans la chose
assurée, appréciable en argent; mais la nature de cet intérét doit &tre
spécifiée.

78220—13
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En outre, conformément a la loi des assurances de Québec
(c. 243 des statuts refondus de 1925, art. 240), certaines
conditions doivent étre considérées comme partie de tout
contrat d’assurance contre le feu, souscrit dans la province
de Québee, au sujet de tous biens 8’y trouvant, et doivent
étre imprimées sur chacune des polices sous l'en-téte
“Conditions de la police”, et aucune stipulation & ce con-
traire ou pourvoyant i quelque changement, addition ou
omission, ne lie 'assuré & moins qu’elle ne soit prouvée de
la. maniére prescrite par les articles 241 et 242 de la loi.

Ces articles 241 et 242 stipulent que si 'assureur désire
faire des changements aux conditions de la police, en
omettre quelqu’'une ou en ajouter de nouvelles, ces change-
ments ou additions doivent étre énoncés et imprimés en
caractéres voyants et en encre d'une couleur différente.

Meéme dans ce cas, le tribunal ou le juge auquel est sou-
mise une question 8’y rattachant a le pouvoir de considérer
s'll est juste et raisonnable, de la part de la compagnie,
d’en exiger Papplication; & tout événement, aucun de ces
changements, additions ou omissions, & moins d’étre dis-
tinctement exposé de la maniére expliquée, n’est 1égal, ou
obligatoire pour Iassuré.

Parmi les conditions de la police exigées en vertu de
Particle 240, se trouve celle qui est contenue au paragraphe
10 de cet article et qui se lit comme suit:

10. La compagnie n’est pas responsable des pertes suivantes, savoir:

(@) De la perte d’une propriété possédée par toute autre personne
que assuré, & moins que 'intérét de l'assuré ne soit mentionné dans ou
sur la police.

Dans cette condition, le mot “possédée” a le sens de
possédée & titre de propriétaire. Cela ressort nécessaire-

ment du texte du statut; et c’est d’ailleurs ainsi que I'éta-
blit la version anglaise: “the loss of property owned by any
other person than the insured”. (Vide [1937] S.C.R. 288,
5e alinéa).

De prime abord, par conséquent, et ainsi que 1'a jugé la
Cour Supérieure, du moment que les objets assurés appar-
tenaient 4 M. Rémi Taschereau, que M. Desrosiers n’était
que Pemployé de ce dernier “‘et que tout le monde le savait”,
il est évident que c’était M. Taschereau qui subissait la
perte: “M. Desrosiers ne perdait que son emploi”; et la
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police d’assurance, manquant d’'un élément essentiel 3 sa
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validité, devait, comme elle I'a été, étre déclarée nulle et Tas Norra

de nul effet.

L’article 2480 du Code civil, qui s’applique aux assu-
rances contre le feu, qualifie comme “polices d’aventure ou
de jeu” les polices d’assurances “sur des objets dans lesquels
Passuré n’a aucun intérét susceptible d’assurance” et les
déclare illégales.

Dans cet état de la loi, il est slirement douteux que
les tribunaux puissent considérer comme valide une police
d’assurance émise 4 'encontre de prescriptions aussi impé-
ratives, méme g'il est établi que I'assureur était au courant
du véritable état de choses et connaissait la nature et le
caractére de 'intérét de Passuré.

Mais cette question ne se présente pas ici, car le tribunal
de premiére instance, sur la preuve faite au proces, a décidé
que
la défenderesse * * * n’a jamals connu la situation juridique véritable de

Monsieur Desrosiers et que, si elle 'avait connu, elle ne laurait pas
assuré;

et cette Cour, en présence de la preuve, ne saurait mettre
de cdté cette décision sur les faits.

L’intimé a bien représenté que, si toutefois la véri-
table situation n’était pas connue de la compagnie d’assu-
rance, elle était connue de M. Bouchard, agent de la com-
pagnie & Amos, et d'un M. Corriveau, représentant de M.
Bouchard a Val d'Or. -

Sur ce point, les faits sont controversés; mais, avee
le juge de premiére instance, on peut admettre, au moins
pour les besoins de la discussion, que, d’aprés la prépon-
dérance de la preuve, M. Bouchard et M. Corriveau connais-
saient la situation.

Cela ne pourrait permettre de reconnaitre comme valide
une police d’assurance que la loi déclare illégale (Arts. 2480
et 2570 C. C.)—Il pourrait en résulter que M. Desrosiers,
ou le syndic de sa faillite, aurait d’autres recours & exercer;
mais nous n’avons pas & nous prononcer la-dessus dans
Pinstance telle qu’elle se présente en cette cause.

Indépendamment de Villégalité de la police d’assurance,
que les tribunaux sont obligés de reconnaltre en vertu du
code civil et du statut, il resterait toujours que les effets
appartenaient & M. Taschereau, qu’ils ont été assurés a

EMmPIRE FIRE
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194 SUPREME COURT OF CANADA [1943

143 titre de propriétaire; que le produit de I'assurance repré-
TreNorrr sentant les effets détruits par 'incendie serait la propriété
e Ca® de M. Taschereau, et, comme tel, n'a pu tomber dans la

v. faillite de M. Desrosiers, ni, par suite, justifier I'intimé,
VERMETTE, . A , .
comme syndic de cette faillite, de réclamer, pour les créan-

RinfretJ.  Giers de M. Desrosiers, le montant de la police en question.

Le motif adopté par la Cour du Bane du Roi en appel a
été que Desrosiers était, en réalité, le préte-nom de Tas-
chereau.

11 est basé sur un contrat d’engagement entre Taschereau
et Desrosiers, en date du 27 juillet 1938.

-Ce contrat établit bien que Taschereau est le proprié-
taire; et c’est, d’ailleurs, le titre qu’il prend dans le docu-
ment lui-méme.

Par contre, Desrosiers y est désigné comme “I’employé”.

Il y est dit que
Le propriétaire engage l'employé pour administrer & titre de gérant
responsable, le magasin connu sous le nom de “Cash & Save Reg'd.”
appartenant au propriétaire et situé & Val d’'Or * * * & raison de quarante
dollars par semaine;
qu'il est

entendu que les affaires qui se transigeront au nom de l’employé le
seront pour le propriétaire * * * et I'employé s’engage & remettre au proprié-
taire sur demande tout le commerce, camions, titres, comptes, droits,
permis, licences, livres et tout ce qui peut avoir rapport avee “Cash &
Save Reg'd.” directement ou indirectement. ’

L’employé
reconnait n’avoir aucun droit de prétention ou autre sur ce qui est ci-
dessus mentionné, méme si ces choses sont 4 son nom.

Il n’y a qu’une restriction, c’est que
I’employé sera responsable de tous crédits et comptes recevables gqui
n’auront pas été approuvés par le propriétaire par écrit.

Rien ne peut établir plus clairement que ’employé Des-
rosiers n’avait aucun titre de propriété dans les biens
assurés.

A la suite de cet arrangement, Desrosiers a fait enregis-
trer au greffe une déclaration en vertu de laquelle il
certifiait
que je fais et que j'entends faire commerce comme épicier & Val
d’Or, & Malartic, & Roe d’Or, & Perron, dans le canton Louvicourt et en

général dans le district d’Abitibi, sous la raison sociale de “Cash &
Save Reg’d.” et qu'aucune personne n’est associée avec moi.
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Cette déclaration est celle qui est exigée par les articles
1834 et suiv. du code civil et que toute personne mariée
faisant affaires comme commercant, seule ou en société
avec d’autres personnes, doit faire enregistrer au bureau
du protonotaire de la Cour Supérieure du district dans
lequel ce commerce est fait. En vertu de Varticle 1834
(@) C.C. une semblable déclaration doit étre faite par une
personne faisant affaires seule sous une raison sociale; et,
en vertu de Particle 1834, (b) C.C., dans le cours des affai-
res, cette personne doit faire suivre la raison sociale du mot
“enregistré” ou d’une “abréviation d’icelui”. Clest ce qui
explique, dans le cas actuel, que la raison sociale “Cash
& Save” est suivie de I'abréviation “Regd.”.

Cette déclaration par laquelle 'assuré Desrosiers a infor-
mé le public qu’il faisait affaires sous le nom de “Cash &
Save Reg’d.” ne I'a pas rendu propriétaire de I'épicerie de
M. Taschereau, pas plus que le fait d’administrer cette
épicerie comme gérant 3 salaire de M. Taschereau, ainsi que
I'a décidé la Cour Supérieure.

Cette déclaration, méme déposée au bureau du proto-
notaire, avee le consentement de M. Taschereau, a sans
doute représenté au public (car c¢’était 14 son but) que
c’était Desrosiers qui faisait affaires sous le nom de “Cash
& Save Reg’d.”. Elle n’a pas eu, et ne pouvait avoir,
d’autre effet. Clest 13 le seul motif envisagé par le code
civil dans les articles 1834, 1834 (a) et 1834 (b). Elle ne
saurait représenter au public que le batiment dans lequel
Desrosiers faisait affaires, non plus que le mobilier de
commerce et de bureau, y compris les “garnitures” ete.,
étaient la propriété de Desrosiers.

Rien n’empéche un commercant de faire affaires dans un
magasin qu’il a loué en méme temps que le mobilier et
Paménagement. Le seul fait de déclarer, en vertu des
articles 1834 et suiv. C.C. qu'on fait affaires & un endroit
désigné ne peut pas vouloir dire que I'on est propriétaire
de Pimmeuble et du mobilier.

Mais la Cour du Bane du Roi en appel a vu dans Uarran-
gement entre Taschereau et Desrosiers un consentement de
la part du premier 3 ee que I'autre agisse comme son préte-
nom; et elle en a conclu que, agissant comme préte-nom,
Desrosiers pouvait assurer les biens mentionnés dans la
police, comme g'1l était propriétaire.
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Ce principe ne nous parait pas compatible avec les exigen-
ces du code civil et les conditions de la police elle-méme,
dont Iarticle 240 des statuts refondus exige I'insertion avec
tant de rigueur. ‘

Le préte-nom est essentiellement un mandataire. Son
intérét ne peut &tre que celui du mandataire; il ne saurait
jamais devenir celui du mandant propriétaire.

Admettant que son titre lui conférerait un “intérét dans
la chose assurée appréciable en argent”, en vertu de l'arti-
cle 2571 C. C., la nature de cet intérét devait &tre spécifiée.

Mais bien plus; la condition méme de la police, acceptée
par Desrosiers, est que la compagnie n’est pas responsable
des pertes
d’une propriété possédée par toute autre personne que lassuré, &
moins que l'intérét de l’assuré ne soit mentionné dans ou sur la police.

Il ne s'agit plus, par conséquent, de se demander si
Iarticle 2571 du code civil doit &tre considéré comme une
disposition d’ordre public & laquelle il ne peut &tre permis
de déroger. En l'espéce, I'obligation de mentionner dans
la police I'intérét de ’assuré était une condition du contrat
lui-méme entre 'appelante et I'intimé; et cette condition
spéeifiait que “4 moins que V'intérét de I'assuré ne soit men-
tionné dans ou sur la police”, la. compagnie n’était pas
responsable de 1a perte de la propriété.

Nous ne voyons pas comment l'intimé pouvait réussir
dans sa réclamation contre Pappelante & I'encontre d’une
stipulation expresse de son contrat.

I1 convient d’ajouter que, 8'il était besoin de décider la
cause indépendamment de la clause spécifique du contrat
et de la loi telle qu’elle est contenue dans le code civil et
dans les statuts refondus, nous pourrions difficilement sous-
crire au principe que le préte-nom pouvait assurer comme
propriétaire les biens couverts par la police en question.

Dans la cause de Gilbert v. Lefaivre (1), ’honorable juge
Mignault, rendant le jugement unanime de cette Cour,
s’exprime comme suit:

Il y a, surtout en matidre de mandat, des différences notables entre
le Code Civil de la provinece de Québec et le Code Napoléon. Ainsi
nos articles 1716 et 1727, pour ne parler que de ceux-13, n’eristent pas
dans le code frangais. En France, les tiers qui traitent avec un préte-
nom, ou avec un mandataire qui parle en son propre nom, n’ont pas

Faction directe contre le mandant (Planiol, 8¢ &d. t. 2, n°® 2271; Dallog,
Répertoire pratique, vo. Mandat, n°® 301). Il en est autrement sous notre

(1) [19381 S.CR. 333, at 338, 339
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code (art. 1716 C. C.) qui §'inspire de la doctrine de Pothier (Mandat, 1943

n° 88). La situation apparente, en France, semble avoir une importance, T hl\fI‘oJR'rH
en regard de la situation réelle, qu'elle n’a peut-&tre pas dans notre droit ngmm TmE
ot nmous n'avons pas la régle, si importante en matiére mobiliére, Insur.Co.,

possession vaut titre (art. 2279 C. N. et art. 2268 Code civil, Québec). v.
VERMETTE.

Sur tout cela je crois devoir faire des réserves, car la question peut se

)
présenter d’une fagon concrédte, mais pour le moment je n’ai pas & trancher RinfretJ.
le débat. —

Ainsi que nous I'avons dit, si Desrosiers doit &tre consi-
déré comme le préte-nom de Taschereau: alors il n’en était
que le mandataire; la police, en fait, appartenait & Tasche-
reau; et, si ce dernier avait été partie contractante avec
Pappelante, ¢’est ce dernier qui aurait eu le droit d’en récla-
mer le produit.

La connaissance qu’ont pu avoir Bouchard et Corriveau
ne change rien 4 la situation. Elle ne saurait permettre aux
tribunaux d’amender ou de modifier le contrat d’assurance,
ou de le traiter comme #'il elit été rédigé différemment.
(Art. 2570 C. C.).

On nous a cité 'arrét Re Alliance Assurance Company
Limited v. McLean (1), mais il est juste de faire remarquer
que cette déeision a été portée en appel devant cette Cour,
ou elle a été infirmée le 21 juin 1921.

Pour ces motifs, 'appel doit étre maintenu et le jugement
de premiere instance doit &tre rétabli avec dépens tant en
cette Cour que dans la Cour du Bane du Roi en appel.

Appeal allowed with costs.

Solicitor for the appellant: Audette & McEntyre.
Solicitor for the respondent: Christophe Taschereau.

PAUL PONYICKI (PLAINTIFF)........... APPELLANT; lo43
*Feb.2, 3.
AND *Xpr. 2.
TAKASHI T. SAWAYAMA Anp CONZOlR —
SAWAYAMA (DEFENDANTS) ......... [ UESFONDENES.
ON APPEAL FROM THE COURT OF APPEAL FOR BRITISH
COLUMBIA

Negligence—Motor vehicle—Fatal accident—Deaths of wife and infani
child—Damages—Measure of—Pecuniary loss—Loss of expectation of
life—Loss of wife’s services—Claims under the Administrations Act,
RS8.B.C., 1936, c. 8, and the Familiess Compensation Act, RS.B.C.,
1936, c. 93.

*PRESENT :—Rinfret, Davis, Kerwin, Hudson and Taschereau.

(1) [1921] 27 R. L. N 8. 8.
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The appellant’s wife ‘'and infant daughter, while on a public street, were

struck by an automobile operated by one of the respondents and
owned by his father, the other respondent, and they were so severely
injured that the wife died within a few hours and the daughter
within a few days thereafter. The appellant brought two actions,
one ag administrator of his wife’s estate for damages for loss of
expectation of her life under the Administration Act and also for
damages for his benefit personally as husband and for the benefit
of her daughter (represented by him as her administrator) under the
Families’ Compensation Act; and, in the second action, the appellant
sued as administrator of his daughter’s estate for damages for loss of
expectation of her life. The two actions were consolidated; and the
respondents admitted lability. The trial judge awarded damages,
first, under the Administration Act, for loss of wife’s expectation
of life, $1,000, and for loss of child’s expectation of life, $750, and,
secondly, under the Families Compensation Act, for loss of wife’s
services, $125; and the trial judge added that “the above amounts
are without abatement ”. The appellant, as administrator of his wife’s
estate, appealed to the Court of Appeal on the ground that the dam-
ages of $1,125 were insufficient; and the respondents cross-appealed on
the ground that nothing should have been awarded for loss of the
wife’s services. Both the appeal and the cross-appeal were dismissed.

Held, affirming the judgment of the Court of Appeal ([1942]1 3 W.W.R.

Per

Per

719), that the appeal to this Court should be dismissed with costs.
The principle of law applicable to a claim for compensation in cases
as the present one has been clearly stated by the Judicial Committee
in Grand Trunk Railway Co. of Canada v. Jennings (13 App. Cas.
800), where it was held that the right to recover damages is restricted
to the actual pecuniary loss sustained. Under the circumstances of
this case and applying such principle to the evidence, which is meagre
and inconclusive, it cannot be held that the trial judge and the
majority of the appellate court were clearly wrong, and this Court
ought not to interfere with the assessment of damages.

Rinfret, Hudson and Taschereau JJ.—The point raised by the appel-
lant, that the trial judge failed to allow to the estate of the infant,
for the death of the mother, damages to which the infant was entitled
under the Familiess Compensation Act, is not well founded. The
Court is entitled to inform its mind of subsequent events throwing
light upon the realities of the case: Williamson v. John I. Thornycroft
and Co. (119401 2 K B. 658). Although the amount allowed for loss
of expectation of life is not questioned, it cannot be ignored when
considering the award which should be made to the appellant in
respect of the loss of his wife’s services: Davies v. Powell Duffryn
Associated Collieries Limited ([1942]1 A.C. 601). The total amount
sawarded under either headings went to the appellant himself, so that
he received in respect of the two headings an aggregate of $1,125 in
respect of the wife’s death, and he recovered a further sum of $750
in respect of his child’s death, both these events having taken place
within a few days. Therefore, when the realities of this case are
taken into account, the amount of damages awarded should: not be
disturbed.

Kerwin J—The expression used by the trial judge “The above
amounts are without abatement” would be idle, unless it is construed
as meaning that he had fixed the damages of the husband, under the
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Families Compensation Act, at $1,125, and deducted from it the
amount allowed under the Administration Act. And, in this, the trial
judge did exactly what the House of Lords, in Davis v. Powell Duffryn
Associated Collieries Limited (119421 A.C. 601), decided was proper.
Construing the direction for judgment in that way, there is nothing
to indicate that the trial judge did not take into consideration all
relevant matters. On the assumption that $1,125 was fized as the
damages under the Families Compensation Act, there should not be
- an abatement of one-half of the $1,000 awarded under the Admanis-
tration Act because the husband would be entitled to that proportion
and the child, represented by her father as administrator, to the
balance. The trial judge, the child having died, undoubtedly treated
the matter in a realistic manner, knowing that the full amount
allowed under the Administration Act would go to the husband.
The gain in money to the husband under that Act accrued to him
by reason of the death of his wife although one-half came from
another source, and the total should therefore be deducted from the
award under the Families’s Compensation Act.

APPEAL, by leave of appeal granted by the Court below,
from the judgment of the Court of Appeal for British
Columbia (1), affirming the judgment of the trial judge,
Sidney Smith J., and maintaining the appellant’s action.

The material facts of the case and the questions at issue
are stated in the above head-note and in the judgments now
reported. ‘

Walter F. Schroeder K.C. for the appellant.

C. L. McAlpine K.C. and John L. Farris for the respond-
ents.

The judgment of Rinfret, Hudson and Taschereau JJ.,
was delivered by

Hupson J.—The plaintiff’s wife and infant daughter,
while on a public street, were struck by an automobile and
so severely injured that the wife died within a few hours
and the infant daughter within a few days thereafter.

Originally, there were two actions, each alleging that
the accident arose through the negligence of the defendant
Takasi Sawayama, for which both he and his father were
responsible.

In the first -of such actions, the plaintiff claims as
administrator of his wife’s estate (a) general damages for
loss of income to the plaintiff as a result of the death of
his wife and for loss of consortium; and (b) general damages
for loss of expectation of life of his wife; and (c¢) special
damages.

(1) [19421 3 W.W.R. 719; [1943] 1 D.LR. 165.
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1943 The second action was brought by the plaintiff as
Ponvicrr administrator of the estate of his infant daughter and
Sawasans, Claimed general damages for pain and suffering of the

— _ daughter and damages for loss of expectation of life, and
Hudson J. .

—  also special damages.

By order these two actions were consolidated.
The defendants admitted liability and the matter was
heard before Mr. Justice Sydney Smith for assessment of

damages. That learned judge gave judgment as follows:
In these consolidated actions I award damages as follows:—
(a) Under the Administration Act;

(1) For loss of wife’s expectation of life................ $1,000 00
(2) For loss of child’s expectation of life........... wees 750 00

(b) Under the Families’ Compensation Act;
For loss of wife’s services.....voveeveveeeeennnenns 125 00

The above amounts are without abatement.
Judgment -accordingly.

An appeal and cross-appeal to the Court of Appeal were
dismissed.

In respect of the items awarded by Mr. Justice Smith,
no question is raised with reference to the amount allowed
for the wife’s expectation of life, nor for the child’s expecta-
tion of life, but the plaintiff contends that the amount
allowed for the loss of his wife’s services is grossly
inadequate.

Although the amount allowed for loss of expectation of
life is not questioned, yet it' cannot be ignored when
considering the award which is made to the plaintiff in
respect of the loss of his wife’s services. This point was
recently considered by the House of Lords in the case of
Davies v. Powell Duffryn Associated Collieries, Limited
(1). In that case the appellants, each of them suing as
administratrix of her deceased husband, brought actions
against the respondents for breach of statutory duty and
negligence. Each claimed damages (1) under the Fatal
Accidents Acts, 1846 to 1908, on behalf of the deceased’s
dependents, and (2) under the Law Reform (Miscellaneous
Provisions) Act, 1934, in respect of the deceased’s shortened
expectation of life. The appellants contended that no
allowance should be made in assessing damages under the
Fatal Accidents Acts in respect of any damages awarded
under the 1934 Act. It was held that in assessing damages

(1) [19421 1 AlL E. R. 657; [19421 A.C. 601.
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under the Fatal Accidents Act, 1846, damages awarded
under the Low Reform (Miscellaneous Provisions) Act
1934, must be taken into account in the case of dependents
who will benefit under the latter Act.

There are minor differences between the English legisla-~
tion and that of British Columbia, but none which would
appear to be material on this point.

All of the learned judges in the Court of Appeal have
agreed that the present case is governed by the Davies v.
Powell Duffryn Associated Collieries, Limited case (1) and
that, therefore, in considering what should be allowed the
plaintiff in respect of his wife’s services, the amount
allowed him for loss of his wife’s expectation of life must
be taken into account. ,

In the present case the total amount awarded under
either heading goes to the plaintiff himself, so that he gets
in respect of the two headings an aggregate of $1,125.00.
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Counsel for the plaintiff raised another question worded

in this way,

* ¥ ¥ that the learned judge erred in assessing damages under the Families’
Compensation Act for the death of the said Anna Ponyicki, deceased, in
that he failed to allow damages for the death of the said Anna Ponyicki,
deceased, to the estate of the infant Betty Anna Ponyicki, deceased, to
which damages the said infant, or her estate, is entitled under the
provisions of the said Families Compensation Act.

Even if the appellant were able to overcome the initial
objection that this point was not raised in the pleadings nor
at the trial, I am of the opinion that on the facts here it is
not well founded.

In Williamson v. John I. Thornycroft and Co. Ltd. (2),
it was held by the Court of Appeal that while the damages
had to be assessed as at the date of the husband’s death,
the Court was entitled to inform its mind of subsequent
events throwing light upon the realities of the case, such
as the fact that one defendant had only had a short tenure
of life before her dependence was brought to an end, and
that, therefore, in this case only a comparatively small
sum ought to have been allowed to the widow under Lord
Campbell’s Act.

If we look at the realities, we must consider that the
plaintiff recovers $1,125.00 in respect of his wife’s death
and $750.00 in respect of his child’s death, both these events

(1) [1942]1 1 All. E. R. 657; [1942] A.C. 601. (2) [19401 2 K. B. 658.
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taking place within a few days. It is strongly argued that
even on this basis the amount awarded to the plaintiff
in respect of his wife’s death is grossly inadequate and, in
the court below, Mr. Justice O’Halloran gave a dissenting
judgment on this point. He would have allowed an
aggregate of $7,500.00.

The principles of law applicable to compensation in cases
of this kind do not seem to be open to any amount of
doubt. Damages are awarded for the loss of a reasonable
-expectaney of pecuniary benefit. See Grand Trunk Raillway
Company of Canada v. Jennings (1), Royal Trust Company
v. Canadian Pacific Railway Co. (2). The appellant
claimed damages for the loss of his wife’s services as house-
keeper. The evidence discloses merely that the wife acted
as housekeeper and took care of her infant child, who was
killed in the same accident as the wife. After his wife’s
death the appellant employed a housekeeper for one month
at a cost of $25.00. No other evidence of loss was given.
Services rendered gratuitously may constitute a pecuniary
loss under the Families Compensation Act, but such services
must be worth more than the cost of maintaining the wife
with food, clothing, ete.

The burden is on the appellant and although the amount
allowed seems small, the difficulty we are met with here is
that the evidence is so meagre and inconclusive that it is
difficult to say that the trial judge and the majority in the
court below are clearly wrong, and, for that reason, I would
dismiss the appeal with costs.

Davis J—I agree that this appeal should be dismissed
with costs.

The only question in the appeal is the amount of dam-
ages which should be allowed for the husband’s loss of his’
wife by death. The right conferred by statute to recover
is restricted, to use the words of Lord Watson in Grand
Trunk Railway Company v. Jennings (3), “ to the actual
pecuniary loss sustained.”

Giving effect to what the learned trial judge obviously
intended by the use of the words “ without abatement ” in
his judgment, the amount fixed by him was $1,125. The

(1) [1888] 13 App. Cas. 800. (38) (1888) 13 App. Cas. 800,
(2) [1922] 38 T.L.R. 89 at 803.
67 D.L.R. 518.
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evidence of the probability of any pecuniary loss was so
scanty that I do not see how the learned trial judge would
have been justified in awarding any larger sum. His judg-
ment was affirmed by the Court of Appeal and there is no
ground upon which we should interfere.

Kerwin J.—Paul Ponyicki was the husband of Anna
and the father of their child, Betty Anna. These two were
run down by a motor vehicle owned by one of the respond-
ents and operated by the other, as a result of which the
wife died almost immediately and the daughter four days
later. Ponyicki was appointed administrator of his wife’s
estate and he was also appointed administrator of his
daughter’s estate. Two actions were brought against the
respondents but an order was made consolidating them
and directing that the issues be tried together at the same
time. The respondents admitted liability so that the only
question remaining to be tried was that of damages. In
the first action, damages were claimed by Ponyicki as
administrator of his wife’s estate for loss of expectation of
her life, under the Administration Act, R.S.B.C. 1936,
chapter 5, and also damages for his benefit personally as
husband, and for the benefit of Betty Anna as daughter
(represented by her administrator), under the provisions
of the Families’ Compensation Act, R.S.B.C. 1936, chapter
93. In the second action, the appellant sued as adminis-
trator of the daughter’s estate for damages for loss of
expectation of her life.

The trial took place before Mr. Justice Sidney Smith
without the intervention of a jury. It appears that at the
time of the accident the wife was twenty-seven years and
eleven months old, the daughter was aged one year and
three months, and the husband forty-two years. The
family lived together in a two-story house, owned by the
husband, in a factory section of the city of Vancouver.
The husband was a carpenter and mill-wright. The wife
was strong and in good health and did all the housework,
including looking after six roomers who paid, in all, twenty-
six dollars per month. After the wife’s death another
woman looked after the house for the husband, washed
his clothes, etec., for one month, in return for which he did
some plumbing work. After that, he rented the lower part
of the house, furnished, for twenty-five dollars per month
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and he lived upstairs. No roomers have been kept since
the wife’s death. The above narrative relates the only
evidence on the question of damages, except that of the
husband and of his sister-in-law who testified that it had
been arranged that he would build an addition to the house
to contain a hair-dressing shop on one side and a lunch
counter on the other, the former to be managed by the
sister-in-law and the latter by the wife.

On this evidence the trial judge directed:—

In these consolidated actions I award damages as follows:—

(a) Under the Administration Act:—

(1) For loss of wife’s expectation of life................ $1,000.00
(2) For loss of child’s expectation of life................ 750.00

(b) Under the Families’ Compensation Act:—
For loss of wife’s services......ovvevveennrennennnnas 125.00

The above amouhts are without abatement. Judgxﬁent accordingly.

Only one formal judgment was taken out in the consolidated
actions and by it Paul Ponyicki as administrator of his
daughter’s estate was awarded $750.00, and as administrator
of his wife’s estate $1,125.00. In view of the daughter’s
death, all of the $1,125 would go to Paul Ponyicki,
irrespective of what part thereof would have been allowed
under the Famailies’ Compensation Act. No doubt for that
reason it was considered unnecessary to state in the formal
judgment that he was the sole party entitled to damages
under that Act.

As plaintiff in the first action, Paul Ponyicki in his
capacity as administrator of his wife’s estate appealed
from the judgment in the consolidated actions on the
ground, according to the notice of appeal, that the damages
of $1,125 were insufficient. The present respondents cross-
appealed on the ground that nothing should have been
awarded for loss of the wife’s services. The Court of Appeal,
with Mr. Justice O’Halloran dissenting, dismissed the
appeal and cross-appeal, subject to a variation by which
the total amount was increased to $1,165 to cover a small
item that had been overlooked. Upon leave granted by the
Court of Appeal, the plaintiff in the first action as admin-
istrator of his wife’s estate now appeals to this Court.

At bar, counsel for the appellant, quite properly I think,
abandoned the claim advanced in his factum that because
the daughter survived her mother four days some amount
should have been awarded the former’s estate under the
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Families’ Compensation Act. He admitted that damages
could not be awarded the husband because of grief and
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suffering at his wife’s death but argued that the sum ¢, _°

awarded by the trial judge bore no relation to the loss in
money suffered by the husband by the deprivation of his
wife’s services. The sum was either $125 or $1,125,

depending upon the construction to be placed upon the

trial judge’s direction. Counsel also contended that if the
trial judge had really decided to allow $1,125 under the
Families’ Compensation Act and had then deducted the
$1,000 allowed under the Administration Act, there was no
justification for so doing under the provisions of the
relevant statutes.

It is advisable, therefore, to refer to the provisions of
the two statutes under which the two rights of action were
advanced. The Families’ Compensation Act, R.S.B.C. 1936,
chapter 93, is for all relevant purposes the same as the
Imperial Fatal Accidents Acts, giving a right of action for
damages, where wrongful act, negligence or default causes
death, for the benefit of the wife, husband, parent and child
of the deceased. Subsections 2 and 6 of section 71 of the
Administration Act, R.S.B.C. 1936, chapter 5, deal with the
other right of action and read as follows:—

(2) The executor or administrator of any deceased person may bring
and maintain an action for all torts or injuries to the person or property
of the deceased in the same manner and with the same rights and
remedies as the deceased would, if living, be entitled to, except that
recovery in the action shall not extend to damages in respect of physical
disfigurement or pain or suffering caused to the deceased or to damages

in respect of expectancy of earnings subsequent to the death of the
deceased which might have been sustained if the deceased had not died;

and the damages recovered in the action shall form part of the personal )

estate of the deceased.

(6) This section shall be subject to the provisions of section 12 of the
Workmen’s Compensation Act, and nothing in this section shall prejudice
or affect any right of action under the provisions of section 81 of that
Act or the provisions of the Families’ Compensation Act.

In Davies v. Powell Duffryn Associated Collieries Lid.
(1), the House of Lords decided that subsection 5 of section
1 of The Law Reform (Miscellaneous Provisions) Act,
1934, does not alter the measure of damages recoverable
for the benefit of the named persons under the Fatal
Accidents Acts and that damages awarded under The Law
Reform Act of 1934 must be taken into account in fixing

(1) [19421 A.C. 601;. [1942] 1 All E. R. 657.
782202
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the amount that would otherwise be given under the former.
The speeches of all the peers indicate that all that is
meant by subsection 5 of section 1 of The Law Reform Act
is that the right of action under each enactment shall
co-exist. The wording of subsection 6 of section 71 of the
British Columbia Aect, “nothing in this section shall pre-
judice or affect any right of action”, is even more emphatic
than the corresponding Imperial statute and the decision
of the House of Lords applies. On this point there appears
to be no disagreement among any of the judges who have
so far considered this case.

At the date of the trial judgment, the decision of the
House of Lords was probably not known to the trial judge
or to counsel but all were familiar with the earlier decision
in Rose v. Ford (1). In view of the speeches of some of
the peers in that case, the expression used by the trial judge
“The above amounts are without abatement” would be
idle unless it is construed as meaning that he had fixed the
damages of the husband, under the Families Compensation
Act, at $1,125, and deducted from it the amount allowed
under the Administration Act. In this he did exactly what
the House of Lords, in the later case, decided was proper.
Construing the direction for judgment in that way, there
is nothing to indicate that the trial judge did not take into
consideration all relevant matters. The decision of this
Court in St. Lawrence and Ottawa Raillway Company v.
Lett (2), relied upon by the appellant, contains nothing in
conflict with this conclusion. The amount of damages was
not there in question, the whole argument being confined to
the question whether any amount could be given a husband
for the death of his wife in the absence of proof that the
husband had lost so many dollars and cents.

The principle to the applied was stated by the Judicial
Committee in Grand Trunk Railway Company of Canada
v. Jennings (3), and re-affirmed in Royal Trust Company
v. Canadian Pacific Railway Company (4), where Lord
Parmoor observes:—

When a claim for compensation to families of persons killed through
negligence is made, the right to recover is restricted to the amount of
actual pecuniary benefit which the family might reasonably have expected
to enjoy had the deceased not been killed. It is not competent for a
court or a jury to make in addition a compassionaie allowance. The

(1) 119371 A.C. 826. (3) (1888) 13 App. Cas. 800.
(2) (1885) 11 Can. S.C.R. 422. (4) (1922) 67 D.L.R. 518.
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principle, as stated by Lord Watson in Grand Trunk Railway Co. v.
Jennings (1), is applicable in cases where the loss, in respect of which
compensation is claimed, is based on the cessation of an income derived
from professional skill:— :

“T4 then becomes necessary to consider what, but for the accident
which terminated his existence, would have been his reasonable prospects
of life, work and remuneration; and also how far these, if realised, would
have conduced to the benefit of the individual claiming compensation.”

The difficulty arises not in the statement of the principle, but in ifs
application to a case in which the extent of the actual pecuniary loss is
largely a matter of estimate, founded on probabilities, of which no accurate
forecast is possible.

Finally, in the House of Lords, Lord Wright in the Davies
case (2) puts it thus:—

The damages are to be based on the reasonable expectation of
pecuniary benefit or benefit reducible to money value.

Applying this principle to the evidence in this case, no
damages for the loss of his wife’s society could be allowed
the husband under the Familiess Compensation Act but
there is nothing to prevent an allowance for the reasonable
expectation of pecuniary loss suffered by him in the death of
a healthy, industrious and careful woman who had performed
all the household duties in and about the residence of the
spouses. While the evidence is meagre, it justifies a
conclusion that Anna Ponyicki could be so described, and
by her death the husband sustained “a substantial injury
and one for which it was the intention of the legislature to
indemnify the husband” (per Sir William Ritchie, C.J., in
the Lett case, at 433) (3). The evidence does not justify an
allowance of damages in connection with the proposal for
the hair-dressing shop and lunch counter as there is nothing
to warrant a finding that there were any reasonable pros-
pects of the earning of profits by ‘the services of the wife
which would have conduced to the benefit of the hubsand.
Under these circumstances, I am unable to say that the
trial judge “has acted on a wrong principle of law or has
misapprehended the facts or has for these or other reasons
made a wholly erroneous estimate of the damage suffered”
(4), and I would not, therefore, interfere with the assess-
ment of damages.

(1) (1888) 13 App. Cas. 800, at (3) (1885) 11 Can. S.C.R. 422.
804. (4) [1942] AC. 601, at 617.

(2) 119421 1 All. ER. 657;

- [19421 AC. 601,

78220—21
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The appellant ﬁnally contended that in any event, on
the assumption that $1,125 was fixed as the damages under
the Families’ Compensation Act, there should be an abate-
ment of only one-half of the $1,000 awarded under the
Administration Act because the husband would be entitled
to that proportion and the child, represented by her father
as administrator, to the balance. However, the child having
died, the trial judge undoubtedly treated the matter in a
realistic manner, knowing that the full amount allowed
under the Administration Act would go to the husband.
The gain in money to the husband under that Act accrued
to him by reason of the death of his wife although one-half
came from another source, and the total should therefore
be deducted from the award under the Families’ Compensa-
tion Act. In the Davies case (1), Mrs. Williams, one of
the appellants, took all the damages awarded her because
her husband’s estate was under £1,000 in value. Her right
thereto arose under a different statute but nevertheless the
£250 fixed as her damages under the Laow Reform Act
accrued to her by reason of her husband’s death.

The appeal should be dismissed with costs.
Appeal dismissed with costs.
Solicitor for the appellant: A. H. Fleishman.

Solicitor for the respondents: Farris, McAlpine, Stultz, Bull
and Farris.

IN THE MATTER OF A REFERENCE AS TO THE
POWERS OF THE CORPORATION OF THE CITY
OF OTTAWA AND THE CORPORATION OF THE
VILLAGE OF ROCKCLIFFE PARK TO LEVY
RATES ON FOREIGN LEGATIONS AND HIGH
COMMISSIONERS’ RESIDENCES.

International law—Constitutional law—Assessment and taration—Crown

—Powers of municipalities in Ontario to levy rates on foreign léga-
tions and High Commissioners’ residences.

*PresgNT:—Duff C.J. and Rinfret, Kerwin, Hudson and Taschereau JJ.

(1) 19421 AC. 601; [1942] 1 All ER. 657.
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The following questions were referred to this Court:

Is it within the powers of the Council of the Corporation of the City of
Ottawa to levy rates on

(1) properties in Ottawa owned and occupied as Legations by the Gov-
ernments of the French State, the United States of America and
Brazil, respectively, or

(2) on property in Ottawa owned and occupied by His Majesty in right
of the United Kingdom as the Office and Residence of the High Coem-
missioner for the United Kingdom, or

(3) on property in Ottawa owned and occupied by His Majesty in right
of Australia as the Residence of the High Commissioner for the
Commonwealth of Australia, and

(4) is it within the powers of the Council of the Corporation of the
Village of Rockeliffe Park to levy rates on property owned and ocecu-
pied by the Government of the United States of America as the
Legation of the United States in Rockcliffe Park?

The said municipalities are in the province of Ontario.

On said questions, opinions were given as follows:

Per curiam: Questions 2 and 3 should be answered in the negative, as
the properties come within the exemption of Crown property in the
Ontario Assessment Act.

As to questions 1 and 4:

Per the Chief Justice and Rinfret and Taschereau JJ. (the majority of
the Court): These questions should be answered in the negative.

Per the Chief Justice: There are applicable certain general principles
of international law (as applied in normal times and circumstances),
accepted and adopted by the law of England (which, except as
modified by statute, is the law of Ontario) as part of the law of
nations, The general principle which governs the juridical position
of the foreign minister is that he owes no allegiance to the state to
which he is sent and that he is not subject to its laws. The inviola-
bility of his residence, used as a legation, is one of the diplomatic
immunities recognized by English law and acknowledged in all
civilized nations as annexed to the ambassadorial character. The
legation, for all the ordinary affairs of life, is equally, with the
ambassador himself, not subjected to the authority of the territorial
sovereignty. Taxes and rates imposed by statute in general terms
in respect of the occupation or the ownership of real property are
not recoverable from diplomatic agents in respect of real property
occupied or owned by them or their states and occupied and used for
diplomatic purposes. Such a statute creates no liability to pay; and
it cannot, consistently with principle, create any effective charge
upon: the property: the property is not subject to process, or to
visitation by government officers; and the foundation of this privi-
lege is that the foreign state and its ambassador are immune from
coactio (in the sense of Lord Campbell’s judgment in Magdalena
Steam Nawvigation Co. v. Martin, 2 E. & E. 94) direct or indirect.
The contention that property of a foreign sovereignty in wuse for
diplomatic purposes may, without infringement of the principles of
international law, be subjected to such a tax as a charge upon the
land, cannot be accepted. So long as the property is devoted to such
use, the {erritorial sovereignty admittedly cannot enforce a charge;
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and if, in case of a sale, the charge is to stand as against the pur-
chaser, the statutory proceeding is only a method of enforecing
indirectly the law of the territorial jurisdiction against the public
property of the foreign sovereign; it would be the assertion of a
right over it adversely affecting if, because the charge would affect
the price for which it could be sold; the creation of the charge
would amount to the creation of a jus in re aliena, to a subtraction
from the property of the foreign sovereign; and would be inconsistent
with the principle “of absolute independence of every superior
authority ¥ which lies at the basis of the immunities conceded to &
foreign sovereign and his property. The general language of the
enactments imposing the taxation in question must be construed as
saving the privileges of foreign states under the principles above
stated. (It was pointed out that the principles governing the
immunities of a foreign sovereign amd his diplomatic agents and his
property do not limit the legislative authority of the legislature
having jurisdiction in the particular matter affected by any immunity
claimed or alleged).

Rinfret J.: A principle of international law which has acquired
validity in the domestic law of England and, therefore, in the domestic
law of Canada, is that a foreign minister is not subject 40 the laws
of the state to which he has been sent as a diplomatic representative;
he enjoys an entire independence from its jurisdiction and authority;
consequently, he is exempt from the jurisdiction of its courts. It is a
necessary consequence of the legal impossibility of collecting the taxes
against foreign states or diplomats that such taxes may not be
assessed and levied on the properties owned and occupied by them and
used for diplomatic purposes; nor, consistently with principle, ean
the municipal corporation create any effective charge upon the
property, because, as this would affect the price for which the property

. could be sold later to an ordinary purchaser, it would only be an
indirect way of coercing the foreign state.

Taschereau J.: It is a settled and accepted rule of international law
in practically all the leading countries of the world, that property
belonging to a foreign govermment, occupied by its accredited repre-
sentative, cannot be assessed and taxed for state or municipal
purposes. The immunity of the foreign minister from legal process
in the country where he is sent extends to the property of hig state,
which is exempt from all forms of taxation. It is with this in mind
that the Assessment Act of Ontario must be read. Concurrence
expressed with the reasons of the Chief Justice.

Per Xerwin J.: On the basis that the questions submitted refer to the

powers of the councils of the municipal corporations to impose
assessments, taxes and charges, and not to their powers or those of
the corporations acting through their officers and agents to compel
payment of these taxes, questions 1 and 4 should be answered in the
affirmative. As to the properties owned by the foreign states, there
is nothing to prevent the ordinary procedure being taken (whatever
may be the ultimate result thereof), that is, for the assessor to enter
them on the assessment roll and the countries concerned as owners
thereof, and for the collector’s roll o be prepared and for the proper
municipal authorities to enter in that roll the amount of tazes either
for general or special rates or assessments; and for the tax collector
to send a notice in the usual form showing the amount of taxes.
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Per Hudson J.: Questions 1 and 4 should be answered in the affirmative, 1943
meaning thereby that the council of the municipality can impose such R =
taxes, but this is qualified by the fact that assistance of the courts As-f'gmlgigvlggs

would not be given to enforce payment so long as the diplomatic  wo Lpvy

immunity continued. The Dominion hag the right to give a status to Rarmson
diplomatic representatives, and the Province is bound to recognize LgommN
their status, but not necessarily bound to accord them privileges in ANGI‘:Tﬁggg
matters falling within provinecial legislative jurisdiction under s. 92 of  Conrmis-
the B.N.A. Act; the granting of the status does not carry with it _ sioNmrs’
immunities from provincial laws beyond those immunities recognized REsIENCES.
by the provincial legislature. There is no legislation of Canada or of -

Ontario granting immunities in respect of foreign legations, so that,

if any exist, it must be by virtue of general principles of international

law or of imperial legislation, having the force of law in Ontario. A

consideration of the extent of such immunities under such principles

and legislation leads to the conclusion that & court would be bound

to hold that in Ontario no action could be proceeded with against

any foreign sovereign or state or its diplomatic representatives who

pleaded immunity, in respect of taxes imposed by municipal corpora-

tions, and the same rule would apply to any proceedings in court

caleulated to disturb their occupation of the land. But such immunity

or privilege is one from action or molestation; it does not destroy

liability. The Ontario legislature, which is supreme in the matters of

municipal institutions and property and civil rights in the province,

has not seen fit to exempt the land used for legations from municipal

taxes. The tax when imposed creates a lien and charge on the land;

and, on severance of diplomatic relations or disposal of the land by

the foreign state or its representative, the lien might well become

effective. Again, a substantial part of municipal taxation is imposed

to pay for the services rendered by the municipality, such as water,

sewerage, etc., which it would have a right to withhold until taxes

are paid. ‘

(References were made in the opinions to distinction between taxes which
constitute payment for services rendered for the beneficial enjoyment
of the particular property in respect of which they are assessed (as
water rates, etc.) and those which are levied for general purposes.
As to the first class: Per the Chief Justice: There is no obligation to
provide the envoy from a foreign state gratuitously with water, or
electricity, and it would be generally agreed that where a tax is in
the nature of the price of a commodity, the person enjoying the
benefit of that commodity ought to pay the price (though, semble,
he cannot be compelled to do so, since his person is inviolate and his
house and goods are exempt from legal process). Per Rinfret J.:
The Attorney-General of Canada admitted that the “rates” with
which the Court must deal in its answers do not include the charges
imposed for such services or commodities. Per Kerwin J.: The word
“rates” as used in the questions should not be so restricted.)

REFERENCE by His Excellency the Governor General
in Council, under the authority of s. 55 of the Supreme
Court Act (R.S.C. 1927, C. 35), of the following questions
to the Supreme Court of Canada for hearing and considera-
tion, namely :—
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1943 Is it within the powers of the Council of the Corporation of the
= City of Ottawa to levy rates on
REFERENCE L. .. . .
A8 T0 POWERS (i) properties in Ottawa owned and occupied as Legations by the
1o LEVY Governments of the French State, the United States of America
Rarms o and Brazil, respectively, or
ForriaN . . . . . .
L.EGATIONS (il) on property in Ottawa owned and occupied by His Majesty in
AND Hige right of the United Kingdom as the Office and Residence of the
COMMIS; ‘ High Commissioner for the United Kingdom, or
R;;?D%RSES (iii) on property in Ottawa owned and occupied by His Majesty in

right of Australia as the Residence of the High Commissioner for
the Commonwealth of Australia,

and is it within the powers of the Council of the Corporation of the
Village of Rockeliffe Park to levy rates on property owned and occupied
by the Government of the United States of America as the Legation of
the United States in Rockeliffe Park?

The Order in Council is set out in full in the reasons of
the Chief Justice infra.

D. L. McCarthy K.C., J. E. Read K.C., and W. R.
Jackett, for the Attorney General of Canada.

Hon. G. D. Conant K.C. and C. R. Magone K.C. for the
Attorney General for Ontario.

Rosario Genest K.C. for the Attorney General for Quebec.

F. B. Proctor K.C. and G. C. Medcalf for the City of
Ottawa.

H. A. Aylen K.C., for the Village of Rockeliffe Park.

Tae Cmier Justice—His Excellency in Council has
been pleased to refer to us certain questions. The Order-
in-Council of the 19th of March, 1942, is as follows:—

PRESENT:

His Excerrency THE GoOvERNOR GENERAL 1N COUNCIL:

‘WaereAas the Minister of Justice reports:—
1. That it is the practice of the Council of the Corporation of the
City of Ottawa to levy rates on

(a) the French legation in Ottawa which is the property of the
‘Government of the French State;

() the Office and Residence of the High Commissioner for the United
Kingdom in Ottawa which is the property of His Majesty the
King in right of the United Kingdomj

(¢) the United States Legation in Ottawa which is the property of
the Government of the United States of America;

(d) the Residence of the High Commissioner for the Commonwealth
of Australia in Ottawa, which is the property of His Majesty
the King in right of Australia; and

(e) the Brazilian Legation in Ottawa, which is the property of the
Government of Brazil; :
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2. That it is the practice of the Council of the Corporation of the
Village of Rockeliffe Park to levy rates on the United States Legation in
Rockeliffe Park which is the property of the Government of the United
States of America;

3. That, as a matter of international courtesy, the Government of
Canada pays the said rates.

Axnp waEreas the Minister is of opinion that the question as to the
validity of any tax levied by any provinece, municipality or other
authority in Canada upon the property of a foreign state or upon the
property of His Majesty the King in right of the United Kingdom or
of any other part of His Majesty’s dominions is an important question
of law touching the relations of the Government of Canada with
foreign powers and with the other Governments of