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ERRATA
in volume 1960

Page 286, line 1 of Caption. Delete “Plea of guilty”.

Page 286, lines 1 and 2 of Headnote. Read “The accused was summarily tried by a magis-
trate and convicted of impaired driving”’.

Page 403, fn. (1). Read “[1896] 2 Q.B. 167"

Page 474, fn. (1). Read “[1960] S.C.R. 294”.

Page 474, fn. (2). Read “[1960] S.C.R. 286"".

Page 485, line 5. Read “Despatie’’.

Page 539, line 3 of Caption. Read “R.S.B.C. 1948, c. 16, s. 14”.






UNREPORTED JUDGMENTS OF THE SUPREME COURT
OF CANADA

\

In addition to the judgments reported in this volume, the Supreme
Court of Canada, between November 30, 1959, and November 28, 1960,
delivered the following judgments Whlch will not be reported in thls
publication:

Alexander and Kelley v. The Queen (Exch.), appeal dismissed Wlth costs,
April 26, 1960.

Bank of Montreal v. Watier, [1960] Que. Q.B. 725, appeal dismissed with
costs, October 4, 1960.

Barron v. Min. of Nat. Rev., [1959] Ex. C.R. 479, appeal dismissed with
costs, November 24, 1960.

Bellavance-Gagné v. Bangue Provinciale du Canada (Que.), appeal dlsmlssed
with costs, June 13, 1960.

Berger v. Cukoff, [1959] Que. Q.B. 694, appeal dismissed with costs, January
60.

H

Bernier v. Breton [1959] Que. Q.B. 625, appeal dismissed with costs, Ma,rch
14, 1960.

Black v. British American Oil and Cdn. Kellog Co. (B.C.), appeal dismissed
with costs, November 22, 1960.

Blockley v. Prudential Transport Co. (Que.), appeal allowed and cross-
appeal dismissed with costs, June 24, 1960.

Boisjoly v. The Queen, [1960] Que. Q.B. 776, appeal quashed, October 31,
1960.

Boland v. Minister of Highways for Ontario, [1959] O.W.N. 261, appeal
dismissed with costs, November 21, 1960.

Boland v. Par-Tex Foundatign Co. (Ont.), appeal dismissed with cdsts,
June 8, 1960.

Boland Foundation v. Moog and Moog (Ont.), appeal dismissed with costs,
November 9, 1960.

Calhoun v. City of East Kildonan (Man.), appeal dismissed with costs,
May 17, 1960.

C’lemens v. Clemens-Brown and Intematzonal Nickel, [1958] O.W.N. 200,
appeal as against both respondents dismissed Wlth costs,. February 5,
1960. ‘

Colonial Coach Lines v. Bazinet (Ont.), appeal dismissed with costs, June
9, 1960.



viii MEMORANDA

Concrete Column Clamps Lid. v. Montebello et al, [1959] Que. Q.B. 230,
appeal and cross-appeal dismissed with costs, November 30, 1959.

Consumers Acceptance Corp. v. Souliére, [1959] Que. Q.B. 712, sppeal
allowed with costs, October 4, 1960.

Crozier v. Sirsiris (B.C.), appeal allowed with costs, November 30, 1959.

de Mariassy v. Ratelle et al, [1959] Que. Q.B. 343, appeal dismissed with
costs, February 22, 1960.

Desjardins v. Will & Baumer Candle Co., [1958] Que. Q.B. 84, appesl dis-
missed with costs, February 24, 1960.

Drost v. Dey, 20 D.L.R. (2d) 88, appeal dismissed with costs, February 23,
1960.

Finley v. Ladouceur, [1959] Que. Q.B. 801, appeal and cross-appeal dis-
missed with costs, November 30, 1959.

Fortin v. Gendron, [1959] Que. Q.B. 254, appeal dismissed with costs, March
8, 1960. -

Fortin v. M. Cloutier Hamel, [1959] Que. Q.B. 254, appeal dismissed with
costs, March 8, 1960.

Fortin v. B. Hamel, (1959] Que. Q.B. 254, appeal dismissed with zosts,
March 8, 1960.

Gagnon v. The Queen (Exch.), appeal dismissed with costs, April 11, 1960.
Kepe v. Bell (Ont.), appeal dismissed with costs, November 7, 1960.

Lindsay v. City of Monireal, [1959] Que. Q.B. 436, appeal dismissed wizhout
costs, February 26, 1960,

McFabridge et al v. Bank of Montreal, 17 D.L.R. (2d) 557, appea. dis-
missed with costs, May 18, 1960.

Marcell’s M otor Express Inc.v. Breslin, [1960] Que. Q.B. 394, appeal dismissed
with costs; cross-appeal dismissed without costs, May 30, 1960.

Marsolais v. City of Monireal, [1960] Que. Q.B. 184, appeal dismissed
without costs, February 26, 1960.

Maryland Casualty Co. v. Gagnon, [1959] Que. Q.B. 347, appeal allcwed,
judgment at trial restored, with costs, March 14, 1960.

Moule v. N. B. Electric Power Commission, 22 D.L.R. (2d) 253, appeal
dismissed with costs, if demanded,-June 24, 1960.

Nolan and McQuatt v. McKenna and Kargus, (1959) 28 W.W.R. 572,
appeal dismissed with costs, October 13, 1960.

Panos v. Pulos (Que.), appeal dismissed with costs, March 7, 1960.

Pitre v. The Queen, [1960] Que. Q.B. 397, appeal allowed, and conviction set
aside on question of identification, February 24, 1960.



MEMORANDA ix

Rousseaw v. Bangue de Moniréal, |1959] Que. Q.B. 709, appeal dismissed
with costs, October 4, 1960.

Roy v. Lavallée, [1960] Que. Q.B. 438, appeal dismissed with costs, June 6,
1960.

St. Michel Uranium Mines Lid. (changed to Calumet Mines Lid.) v. Rayrock
Mines Ltd., 15 D.L.R. (2d) 609, appeal dismissed with costs, March
23, 1960.

Sherbrooke, City of v. Fortin, [1960] Que. Q.B. 110, appeal dismissed with
costs, May 16, 1960.

Sherbrooke, City of v. Fortin es-qualité [1960] Que. Q.B. 110, appeal dismissed
with costs, April 11, 1960.

MOTIONS

Andsten and Petrie v. The Queen (1960), 32 W.W.R. 329, leave to appeal
refused with costs, October 4, 1960.

Barron v. Minister of National Revenue, [1959] Ex. C.R. 470, motion to add
new evidence refused with costs, October 24, 1960.

Boisjoly v. The Queen, [1960] Que. Q.B. 776, leave to appeal refused, Nov-
ember 21, 1960.

Cappello v. The Queen, 123 C.C.C. 391, leave to appeal refused, November
21, 1960.

Carnochan v. Public Trustee (Ont.), motion to quash granted, March 30,
1960.

Clemens v. Brown et al, 22, D.L.R. (2d) 545, motion for rehearing refused
with costs, April 27, 1960.

Cook v. The Queen, 127 C.C.C. 287, leave to appeal refused, October 4, 1960.

Coté v. The Queen, [1959] Que. Q.B. 620, leave to appeal refused, May 30,
1960.

Courtney & Ryan v. Registrar of Motor Vehicles (Ont.), leave to appeal
refused, December 5, 1960.

Crawford et al v. Attorney-General of British Columbia et al, [1960] S.C.R.
346, motion for rehearing retused with costs, June 24, 1960.

Duguette v. The Queen, [1960] Que. Q.B. 778, leave to appeal refused, June
24, 1960.

Grant v. St. Lawrence Seaway Authority et al, 23 D.L.R. (2d) 252, leave
to appeal refused with costs, June 6, 1960.

Guay v. The Queen (Que.), leave to appeal refused, May 30, 1960.

F. W. Horner Lid. v. Gilbert Surgical Co., [1960] O.W.N. 289, leave to appeal
refused with costs, June 6, 1960.
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Huffman v. The Queen, 28 C.R. 5, leave to appeal refused, April 11, 1960.
Johnston v. The Queen (Ont.), leave to appeal refused, November 21, 1960.
Keoghan v. The Queen, 32 C.R. 296, leave to appeal refused, March 22, 1960.

Kinzel v. Carlson (Sask.) leave to appeal refused with costs, February 1,
1960.

Kolodziej v. Gayford, 19 D.L.R. (2d) 777, motion to adduce new evidence
and leave to appeal refused with costs, January 26, 1960.

Leblanc v. Ziebell, [1960] Que. Q.B. 18, leave to appeal refused with costs,
February 1, "1960.

Long Branch v. Bihun, [1960] O.W.N. 485, leave to appeal refused, Dec-
ember 5, 1960.

Lyness v. The Queen (Ont.), leave to appeal refused, May 16, 1960.
McKeev. The Queen, 32 C.R. 117, leave to appeal refused, February 1, 1960.

MeKnight v. The Queen (1959-60), 30 W.W.R. 86, leave to appeal refused,
March 8, 1960.

McPherson and Kestenberg v. The Queen, 32 C.R. 1, leave to appeal refused,
February 18, 1960.

Marsh v. Greene, [1959] O.W.N. 386, leave to appeal refused with costs,
January 26, 1960.

Martel v. Syndicat des Employés (Que.), leave to appeal refused, June 6,
1960.

Maryland Casualty Co. v. Gagnon, (Que.), motion to vary judgment refused
with costs, April 26, 1960.

Re Northlands Grading & FEarth Moving Co. Lid., 24 D.L.R. (2d) 768,
leave to appeal refused, November 17, 1960.

Penziwol v. Syrota and Pollock (Man.), motion to quash gra.nted and leave
to appeal refused with costs, January 26, 1960.

Queen, The v. McKenzie, (1960), 31 W.W.R. 337, leave to appeal refused,
May 16, 1960.

Queen, The v. Ménard, [1960] Que. Q.B. 398, leave to appeal refused, Febru-
ary 18, 1960.

Rochon v C’astonguay (Que.), leave to appeal refused Wlth costs, November
10, 1

Scharinger v. The Queen (Ont.), leave to appeal refused, May 9, 1960.

Simmons v. McKinnon (Ont.), leave to appeal retused with costs, May
16, 1960.
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Société des Usines v. Rhone-Poulenc (Exch.), leave to appeal refused,
August 12, 1960.

Storey v. The Queen (B.C.), leave to appeal refused, December 12, 1960.

Truscott v. The Queen, 32 C.R. 150, leave to appeal refused, February 24,
1960.

Turpentine & Rosin v. The Queen (Exch.), leave to appeal refused, March
7, 1960.

Upper Ottawa Improvement Co. et al v. Hydro-Electric Power Comm., 19
D.L.R. (2d) 111, motion to amend statement of claim refused; leave
granted to file written argument on eivil law, June 13, 1960.

Vancouver v. Brandram-Henderson, motion to vary judgment refused with
costs, June 24, 1960.

Vermette v. The Queen, [1960] Que. Q.B. 778, leave to appeal refused, June
24, 1960.
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THE SUPREME COURT OF CANADA
GENERAL ORDER

WHEREAS by virtue of Section 103 of the Supreme Court Act, R.S.C.
1952, c. 259, as amended by R.8.C. 1952, c. 335, and the Statutes of Canada,
1956, c. 48, the undersigned Judges of the Supreme Court of Canada are
empowered to make general rules and orders as therein provided;

IT IS ORDERED that the Rules of the Supreme Court of Canada be
and they are hereby amended in accordanee with the paragraphs numbered
1 to 3, both inclusive, which follow:

1. That the following be substituted for Rule 3:

RuLe 3. At any time after the service or filing of a notice of appeal,
whichever happens first, the respondent may apply to the Court for an
order quashing the appeal.

2. That the following be substituted for Rule 59:

RuLe 59. Unless the appeal is brought on for hearing by the
appellant within one year next after the service or filing of the notice
of appeal, whichever happens first, it shall be held to have been
abandoned without any order to dismiss being required, unless the
Court or a Judge shall otherwise order, and the Registrar may upon
application by the respondent tax costs and issue a certificate of
dismissal.

3. That the following be substituted for Rule 100:

Rure 100. It shall not, under any circumstances, be necessary for
a respondent to give notice of motion by way of cross-appeal, but if
a respondent intends upon the hearing of an appeal to contend that
the decision of the court below should be varied, he shall, within
fifteen days after the service of the notice of appeal, or such further
time as may be prescribed by the Court or a Judge in Chambers, give
notice of such intention to all parties who may be affected thereby.
The omission to give such notice shall not in any way interfere with
the power of the Court on the hearing of an appeal to treat the whole
case as open, but may, in the discretion of the Court, be ground for an
adjournment of the appeal or for special order as to costs.

The said amendments shall come into force on the 1st day of January,
1961.

And the Registrar of the Court is directed to take all necessary action
to effeet the tabling of this Order before the Houses of Parliament in the
manner provided by Section 103 of the Supreme Court Act.

DATED at Ottawa, this 1st day of November, 1960.

P. KERWIN C.J.
ROBERT TASCHEREAU
C. H. LOCKE

J. R. CARTWRIGHT
GERALD FAUTEUX

D. C. ABBOTT

R. MARTLAND

W. JUDSON

ROLAND A. RITCHIE



COUR SUPREME DU CANADA

ORDONNANCE GENERALE

CONSIDERANT que l'article 103 de la Loi sur la Cour supréme,
chap. 259 des Statuts revisés du Canada de 1952, modifiée par le chap. 335
des Statuts revisés du Canada de 1952 et le chap. 48 des Statuts du
Canada de 1956, autorise les juges soussignés de la Cour supréme du Canada
3 édicter des régles et ordonnances générales de la maniére y prévue;

IL EST, PAR LES PRESENTES, ORDONNE que les Régles de la
Cour supréme du Canada soient modifiées en conformité des paragraphes 1
4 3, inclusivement, qui suivent, et elles sont, par les présentes, ainsi
modifiées:

1. La Regle 3 est remplacée par ce qui suit:

REcre 3. En tout temps aprés la signification ou la production
d’un avis d’appel, selon la premiére qui a eu lieu, I'intimé peut demander
a la cour une ordonnance en annulation d’appel.

2. Lia Régle 59 est remplacée par ce qui suit:

RiLE 59. A moins que l'appelant n’inscrive 1'appel pour audition
dans l'année qui suit la signification ou la production de V’avis d’appel,
selon la premiére qui a eu lieu, appel est censé avoir é&té abandonné
sans que soit nécessaire une ordonnance de rejet, sauf si la cour ou un
juge en ordonne autrement, et le registraire, & la demande de I'intimé,
peut taxer les frais et émettre un certificat de rejet.

3. La Régle 100 est remplacée par ce qui suit:

RicLe 100. Il n’est nécessaire, en aucune ecirconstance, qu'un
intimé donne avis de motion par voie de contre-appel, mais si un intimé

a I'intention, lors de 1'audition d’un appel, d’alléguer que la décision du

tribunal inférieur devrait &tre modifiée, il doit, dans les quinze jours

qui suivent la signification de l'avis d’appel, ou dans tout autre délai
que peut prescrire la cour ou un juge en chambre, notifier son intention

3 toutes les parties qui peuvent y &tre intéressées. Le défaut de donner

ledit avis ne peut en aucune maniére restreindre le pouvoir de la cour,

& Paudition d’un appel, de considérer la cause entiére comme ouverte;

mais il peut, & la discrétion de la cour, constituer un motif pour

I'ajournement de l'appel, ou pour une ordonnance spéciale quant aux

frais.

Lesdites modifications entreront en vigueur le premier jour de janvier
1961.

Le registraire de la Cour est chargé de prendre les mesures nécessaires
pour effectuer le dép6t de la présente ordonnance devant les Chambres du
Parlement, de la maniére prévue par Particle 103 de la Loi sur la Cour
supréme.

DATEE, & Ottawa, ce premier jour de novembre 1960.

P. KERWIN J.C.C.
ROBERT TASCHEREAU
C. H. LOCKE

J. R. CARTWRIGHT
GERALD FAUTEUX

D. C. ABBOTT

R. MARTLAND

W. JUDSON

ROLAND A. RITCHIE
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S.C.R. SUPREME COURT OF CANADA

CANADIAN CAR & FOUNDRY 1959
COMPANY LIMITED (Defend— ~ Arppriant; Jn-45
1775 %) S S —

AND
W. E. DINHAM (Plaintrff) .............. RESPONDENT;
AND

BROTHERHOOD RAILWAY CAR-

M = - .
MEN OF AMERICA ............ | SSEEN-eAUsE

ON APPEAL FROM THE COURT OF QUEEN’S BENCH,
APPEAL SIDE, PROVINCE OF QUEBEC

Labour—Collective agreement—Retirement plan during life of agreement
instituted unilaterally by employer—Whether violation of seniority
provisions tn agreement—Grievance of compulsory retired employee
dismissed by Council of Arbitration—Whether entitled to action for
wrongful dismissal—Jurisdiction of Council of Arbitration.

The plaintiff, who had been in the defendant’s employ for several years,
was retired from service under a retirement plan instituted by the
defendant and requiring all employees over 65 to be retired. The plain-
tiff was then 72 years of age. The collective agreement in force at the
time between the defendant and the mise-en-cause contained no
retirement provision on account of age, but provided for a reduction
of the work force according to seniority. The management had also
the right to discharge for cause. The plaintiff lodged a grievance before
a Council of Arbitration, but the grievance was dismissed. He then
commenced this action, alleging that the arbitrator’s decision was null
and void and claiming damages for illegal termination of employment.
The trial judge dismissed the action on the ground that there had
been no violation of the conditions of the collective agreement. This
judgment was reversed by the Court of Appeal. ‘

Held: The appeal should be allowed and the action dismissed.

The plaintiff, although he had not been obliged to invoke the grievance
procedure, was bound by the decision of the Council of Arbitration.
‘The council had jurisdiction to render the decision it did, its proceed-
ings were conducted according to law and, therefore, its decision was
final and binding upon all parties concerned and was not subject to
review upon the merits by the Courts.

Moreover, the collective agreement did not touch upon the questmn of
retirement age. The determination of that question was clearly 'a
function of management, and the exercise of this function was not s
violation,of the seniority provisions of the agreement,

*PreseENT: Taschereau, Fauteux, Abbott, Martland and Judson JJ.
80665-3—13%
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19;52 | APPEAL from a judgment of the Court of Queen’s
Con.Car & Bench, Appeal Side, Province of Quebec!, reversing a jidg-
F&Uﬁﬁ? ment of Smith J. Appeal allowed. S
Drra J. L. O’'Brien, Q.C., E. E. Saunders and P. Casgrain, for

etal.

— " the defendant, appellant.
~ P. Cutler and R. Lachapelle, for the plaintiff, responcent.

The judgment of the Court was delivered by

Asporr J.:—This is an appeal, by leave of the Court of
Queen’s Bench, from & judgment of that Court!, rendered
Mareh -27, 1958, reversing a judgment of the Superior
Court and maintaining respondént’s action against appel-
lant for damages in the amount of $800, claimed to have
been caused by the wrongful dismissal of respondent from
appellant’s employ.

The facts can be shortly stated. On February 11, 1954,
appellant entered into a collective agreement with -the
mise-en-cause covering wages and working conditions for
certain designated employees of appellant in Montreal.
This agreement, which ran for one year from October 1,
1953, was in force in June 1954 when appellant mstltuted
a pension plan for its employees (including the employees
subject to the said collective agreement) and at the same
time put into force a retirement plan under which all
employees over the age of 65 were compulsorily retired
from the company’s service. Among the employees retired
were respondent and fifty-seven other employees whose
wages and working conditions were also covered by the sald
collective agreement.

At the request of respondent and these other employ ees,
appellant’s right to retire them was submitted to a Council
of Arbitration pursuant to the provisions of the Quebec
Trade Disputes Act, R.8.Q. 1941, c. 167, as amended. The
employees contended that the compulsory retiremen: of
employees reaching the age of 65 years constituted a viola-
tion of the terms of the collective agreément and was in
direct violation of s. 24 of the Labour Relations Act, R.3.Q.
1941, c. 162A, as amended. The majority of the Counc:l of
Arbitration held that appellant had not violated the terms
of the collective agreement nor the provisions of the Labour

1119581 Que. QB. 852.
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Relations Act and that it had not acted in any way con-
trary to public order in terminating the employment >ofl
respondent and the fifty-seven other employees. ‘

Following the decision of the Council of Arbitration,
respondent (and a number of the other employees affected
by the decision) instituted actions in damages for wrong-
ful dismissal against appellant. In the present action,
respondent asked that the decision of the Council of Arbi-
tration be declared null and void and be annulled, and
that appellant be condemned to pay him $800 as damages.
It might be noted in passing that, in his declaration,
respondent did not challenge the jurisdiction of the Counecil
of Arbitration to hear and determine the question, but
claimed, in para. 5, that its decision was null and void “in
that it did alter, amend, or modify clause 17, paragraph
(e) of the said collective contract or agreement”. In its
defence to respondent’s action, appellant pleaded that
respondent was bound by the decision of the Council of
Arbitration, and also that appellant was not obliged, by the
collective agreement, to keep respondent in its employ after
he had reached the age of 65 years.

At the trial, the only witness called was respondent,
whose testimony was limited to a statement of his age—
which was then 72 years—his length of service with appel-
lant, and the fact that his employment and that of a
number of other employees had been terminated on June
30, 1954. As to other pertinent facts, both parties relied
on the facts set out in the majority decision of the Council
of Arbitration, which was filed as an exhibit by respondent.

This Council of Arbitration had been appointed; pur-
suant to the provisions of the collective agreement and' of
the Quebec Trade Disputes Act, by the Minister of Labour
for the Province of Quebec, cl. 17(e) of the collective
agreement dealing with arbitration reading as follows:

17. (e) CONCILIATION OR ARBITRATION: The parties to this
agreement may refer any unsettled dispute to Coneciliation and Arbitration
in accordance with the Trades Dispute Act. Such Arbitration Board shall
be composed of one (1) representative selected by the Company, one (1)
representative selected by the Union of Lodges 322 and 930, and a Chair-
man mutually agreed upon by the representatives of both parties. Should
the representatives fail to agree upon a Chairman, the Minister of Labour
of the Province will be requested to name a Chairman. After such Arbitra-
tion Committee has been formed, it shall meet and hear the evidenée of
both sides and render a decision within seven (7) days of the completion
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of the taking of evidence. The majority decision of the Arbitration Eoard
shall be final and binding on all parties. The Arbitration Board shal’ not
alter, amend or modify any clause in this agreement.

The matter referred to the Council of Arbitration was
respondent’s complaint, framed in the following terms:

Details of grievance . .. The Company violated the Seniority Clause
of the Controlling Agreement in the case of Mr. W. E. Dighan (sic)
Badge No. 1537, 17 years service with the Company. This man is being
laid off according to a new policy established by the Company in regard
to employees of 65 years of age or more.

By applying this policy the Company forfeith (sic) his engagement of
abiding by the rule set out in the Collective Agreement which govern both
parties.

Therefore it is hereby that all money lost by the above mentijned
employee due to the application of this rule, be reimbursed until reinstated
back at work.

Public hearings were held by the council as required by
the statute, at which the respondent and the mise-en-cause
were represented by counsel. In its majority report, the
council set out in detail the submissions of both the mise-
en-cause and of appellant, and carefully reviewed tkose
submissions. It stated that the position taken by respondent
and by the mise-en-cause was that the collective agree-
ment precluded appellant from compulsory retiring, by
reason of age, the respondent and the other employees
subject to the said collective agreement while that agree-
ment continued in force. Appellant, on the other hand,
took the position that it had consistently refused to negoti-
ate with the mise-en-cause with respect to retirement or
severance plans—giving as its reason that it was imprac-
ticable to do so because of the numerous unions to which
its employees belong across Canada—and that it was
entirely the prerogative of the management to institute
retirement plans and to establish a mandatory retirem=nt
age. Appellant also contended that its right to retire or
terminate the employment of over-age employees was
beyond the scope of the collective agreement.

The conclusion of the majority of the Counecil of arbitra-
tion was expressed by its chairman in the following terras:

I must find that the Company has not violated any of the terms of
the Collective Agreement, or any provisions of the Labour Relations Act,
or that it has acted in any way contrary to public order in terminating the
employment of W. E. Dinham and the 57 other employees in respect of
which grievances were filed in the circumstances in which the same was
done and, as a result the Company cannot be compelled to reinstate in
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employment such employees or to compensate them for the periods
which have elapsed since their services were so terminated.

The learned trial judge did not find it necessary to deal
with the question of the binding effect of the report of the
Council of arbitration. He held on the facts that respondent
had failed to establish that there was anything, either in
his contract of hire or in the collective agreement, which
deprived appellant of its right to terminate the respond-
ent’s contract at any time, without cause, upon giving him
the notice of termination prescribed by law, and he dis-
missed the action. _

The Court of Queen’s Bench' allowed respondent’s
appeal, but all three members of the Court delivered sepa-
rate reasons for judgment, and all appear to have treated
the action as an appeal from the majority report of the
Council of Arbitration. Mr. Justice St-Jacques found that
the collective agreement was a definite contract of hire
for a period of one year and could only be terminated for
cause. Mr. Justice Bissonnette found that appellant was
bound towards respondent under a contract of hire for a
fixed period, and that the termination of respondent’s con-
tract, because of age, was a violation of the seniority
clause in the collective agreement. Neither of these learned
judges discussed the provision in the agreement that “the
majority decision of the Arbitration Board shall be final
and binding on all parties”. Mr. Justice Hyde found that
respondent had been hired for an indefinite period and were
it not for the fact of the collective agreement there would
appear to be no doubt that his employment was legally
terminated. He -considered, however, that the individual
agreement of lease and hire of services between appellant
and respondent and the collective agreement must be read
together and that the terms of the collective agreement pre-
cluded appellant from retiring respondent merely on
grounds of age. Mr. Justice Hyde, who was the only mem-
ber of the Court who touched directly on the question,
found that the report was not final and binding upon the
parties. He referred to it in the following terms:

The existence of the arbitration clause in the agreement and the fact
that arbitration was resorted to does not deprive appellant of his recourse
to the Courts under his contract of employment with his employer. It is
that contract which respondent terminated and although we are obliged

1119581 Que. QB. 852.

-X

1959

——
Con.Car &
Founpry
Co. Lip.
v.
DinmaAM
et al.

Abbott .



8 SUPREME COURT OF CANADA [1960]

1959  to ¢omsider the terms of the collective agreement as well the arbitrators
— had jurisdiction over that agreement only and not over appellant’s
CoN.Car& . ). ! .
Founpry individual contract with. respondent. . .
Co. Lip. . ' - -
v. With the utmost respect for the learned judges below,

DinaAM . . e
etal. Who appear. to have held a contrary view, in my opinion

AbbottJ. the respondent was bound by the decision of the Council
—  of Arbitration. ‘ : :

-It is clear that, unless réspondent had acquired some
special right under the collective ‘agreement, appellant was
entitled to terminate the contract of hire of respondent’s
services at any time, for any reason, upon giving to him
the notice. of termination required under the Civil Code.
Although he was not-obliged to do so, respondent (and the
other employees referred to) sought to have the legality
of his compulsory retirement dealt with by arbitration
under the provisions of cl. 17(e) of the collective agreement
which I have quoted. Respondent, both before the arkifra-
tors and in the present action, took the position that the
question as to Whether his compulsory retirement was a
breach of his rights under the collective agreement was a
dispute which the Councﬂ of Arbitration had JHI‘lSdlCthIl
to decide..

Respondent did not attempt to show that the Councﬂ of
Arbitration acted in an arbitrary or capricious manner or
in any other way contrary to law. His only attack upor the
decision is contained -in para. 5 of his. declaration, Whlch
reads as follows:

5. A dec1s1on was rendered by the ‘arbitration board which 18 null and
void, in that it did “alter, amend or modify” clause 17, paragraph e of
the said collective contract or agreement;

No evidence whatever was adduced to establish that the
Council of Arbitration in rendering its decision purported
to “alter, amend or modify clause 17, paragraph (e)”. On
the contrary, the report makes it quite clear that the
arbitrators proceeded to make their inquiry in strict accord-
ance with the requirements of the clause in question and
of the'!'Quebec Trade Disputes Act. In my opinion, the
Couneil had jurisdiction: to render the decision which it did,
its 'proceedings were conducted according to law, and, that
being so, its decision was final and binding upon all parties
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concerned and is not subject to review upon the merits by ~ 195°

the Courts; s. 34(a) of the Quebec Trade Disputes Act, Con.Caré&

Founpry

R.S.Q. 1941, c. 167; Mantha vs. City of Montreal'. Co. L.

While that is sufficient to dispose of the appeal, in View pyeax
of the basis upon which the action was dealt with in the ¢tdl.
Courts below, I think I should add that I am in agreement AbbottJ
with the decision of the arbitrators.

The collective agreement is stated to be an agreement
“covering wages and working conditions for the designated
employees of the Dominion and Turcot Plants, Montreal,
Quebec,” of the appellant. The determination of a manda-
tory retirement age, applicable to all employees, is clearly
a function of management. While it may well be that the
age at which such compulsory retirement should become
effective could be made the subject of a collective agree-
ment, the agreement under cons1derat10n here, does not
touch upon it.

As will be seen. from perusal_of the agreement, seniority
rights have no direct relationship to the age of an employee,
but generally speaking are based upon length of service
of such employee in a particular department or classifica-
tion. A man 65 years of age might well have less seniority
than a very much younger man. In my opinion, compulsory
retirement at age 65 is not a violation of the clauses in the
collective agreement respecting seniority rights, nor did
appellant violate any other provision of the collective
agreement when, during the pendancy of that agreement,
it established, as company policy, that all employees in all
divisions of the company should be retired upon attaining
the age of 65 years. -

For the foregoing reasons, I would allow the appeal with
costs here and below, and restore the judgment of the
learned trial judge dismissing respondent’s action with costs.

Appeal allowed with costs.

Attorneys for the defendant, appellant: Magee, O’Don-
nell & Byers, Montreal.

Attorneys for the plaintiff, respondent: Cutler &
Lachapelle, Montreal. ‘

1119391 S.C.R. 458, 4 DL.R. 425."
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WESTERN LEASEHOLDS LIMITED ...APPELLANT;

AND

THE MINISTER OF NATIONAL

REVENUE ..................... RuspoxpunT.

ON APPEAL FROM THE EXCHEQUER COURT OF CANADA

Tazation—Income taz—Capital gain or income—Company—Powers under
memorandum of association—Moneys received for options to purchase
oil rights—Moneys received when options exercised—Moneys received
for leases—The Income War Tax Act, R.8.C. 1927, c. 97, ss. 8, 4—The
Income Tax Act, 1948 (Can.), c. 62, ss. 8, 4, 127(1).

In 1944, the appellant company and Western Minerals Itd. (see infra
p. 24) were incorporated and were at all relevant times ownec and
controlled by the same shareholders and directors. The declared
objects of each company included, inter alia, the carrying on of the
business of drilling for, producing and marketing oil, and the acquiring
by purchase, lease, concession or licence mineral properties or any
interest therein and selling and disposing of or otherwise dealing with
the same or any interest therein. Western Minerals Ltd. acquired the
freehold mineral rights in some 496,000 acres, and the appellant com-
pany acquired the right to lease or sublease these nghts on a 1) per
cent. royalty basis.

" In 1946, the appellant company, by arrangement with Western Minerals

Ltd., granted to Shell Oil Co. an option to purchase the mineral rights
in a certain acreage in consideration of the sum of $30,000. In 1947,
the appellant received $250,000 from Imperial Oil Litd. for a similar
option. In 1949, and 1950, Imperial Qil Ltd. exercised ifs option and
paid the appellant a sum of nearly $2,000,000. In 1949, the appellant
received over $900,000 in respect of a leasing agreement mads by
Western Minerals Ltd. with a group called the Barnsdall Group.

The Minister treated all these amounts received by the appellant as
income from a business, The Minister’s assessment was upheld bz the
Ezxchequer Court.

Held: The payments received by the appella.nt company were taxable as
income.

It was contemplated that by granting subleases, reservations or optioas or
otherwise turning to profitable account the rights held by the appellant
under its contract with Western Minerals Ltd.,, moneys might be
realized which would enable the appellant eventually to produce and
market oil. Consistently with one of its declared objects, the appellant
carried on the business of dealing with the rights it had acquired. with
a view to profit. The moneys it received were all profits realized from
the business of dealing in the mineral rights. Anderson Logging Com-
pany v. The King, [1925] S.CR. 45, applied.

*PresenT: Taschereau, Locke, Martland, Judson and Ritchie JJ.
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APPEAL from a judgment of Cameron J. of the Excheq- 353

uer Court of Canada', affirming an assessment made by WESTERN
LEeAseHOLDS

the Minister of National Revenue. Appeal dismissed. Lo,
v.
H. H. Stikeman, Q.C., and J. A. Robb, for the appellant. Y151 or
REvVENUE

D.W. Mundell, Q.C., A. L. DeWolf and K. E. Eaton, for ——
the respondent.

The judgment of the Court was delivered by

Locke J.:—This is an appeal from a judgment delivered
in the Exchequer Court' by Cameron J. by which the
appeals of the present appellant from assessments for
income tax for the taxation years 1946, 1947, 1949 and 1950,
except as to certain matters which were disposed of by the
consent of the parties at the trial, were dismissed. As to the
matters last mentioned the assessments were referred back
to the respondent to enable him to make the reassessments
necessary to carry out the agreement made. In respect to the
taxation years 1946 and 1947 the present appellant had
appealed to the Income Tax Appeal Board which, by a
decision of the majority, dismissed the appeals and the
appeal from that judgment was disposed of by Cameron J.:
in respect of the other two years, the appeals were taken
direct to the Exchequer Court from the decision of the
Minister.

In the year 1943, Eric L. Harvie, a barrister practising
in.Calgary, acquired the right to a conveyance of the free-
hold minera] rights in some 496,000 acres of land in Alberta
from the British Dominions Lands Settlement Corporation
and the interest of Anglo-Western Oils Limited which held
a 999-year lease of such mineral rights. The consideration
for the purchase was the sum of $10,000 and the covenant
of Mr. Harvie to indemnify the said vendors from any
liability for taxes upon the property so agreed to be
transferred.

After the purchase minority interests in these rights were
sold or given by Mr. Harvie to two of his partners in the
legal firm of which he was the senior member, a member

171958] Ex. C.R. 277, [1958] C.T.C. 257, 58 D.T.C. 1128.
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of his office staff, certain members of his family and a
geologist by name DeKoch. The majority interest, however,
at all times remained in him.

In April 1944, Mr, Harvie caused to be incorporated two

companies, Western Leaseholds Limited, the present &ppel-
lant, (hereinafter referred to as “Leaseholds”) and Western
Minerals Limited (hereinafter referred to as “Minerals”).
Each of these companies was incorporated by a Memoran-
dum of Association under the provisions of The Companies’
Act, R.S.A. 1942, c. 240, and were companies limited by
shares. The Memorandum of Association and the Articles
of Association adopted by each was identical and each was
authorized to issue 50,000 Class “A” common shares and
50,000 Class “B” common shares without nominal or par
value.
- The objects stated in the Memorandum of Association of
the appellant are to be considered. These were stated with
particularity and at considerable length. They included the
objects of acquiring by purchase, lease, concession or licence
mineral properties, reservations, concessions or any in-erest
therein and to lease, place under licence, sell, dispose of and
otherwise deal with the same or. any-interest therein; to
prospect for and develop, inter alia, petroleum and natural
gas properties and to sell or otherwise dispose of the same
or any part thereof and to produce and deal in petrcleum
products. In view of the wide powers vested in a company
limited by shares by s. 19 of The Companies’ Act, except
such as may be expressly excluded by the Memorandum,
the objects of the company might have been expressed with
much greater brevity and this was the view of Mr. E. D.
Arnold, one of Mr. Harvie’s partners, who draftec the
Memorandum and who acquired an interest in the proper-
ties. However, on the direction of Mr. Harvie, the objects
were stated at length, 1nclud1ng the above mentloned
specific matters.

By an agreement dated July 7, 1944, made between Mr.
Harvie and Minerals, he transferred to that company all
his right, title and interest in and to the mineral rights pur-
chased by him as aforesaid. Minerals, on its part, agreed
to assume the obligations of Mr. Harvie under his agree-
ment with the former owners; except the payment of saxes
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against any of the said lands, and to grant to him at his 1999

——

request an option to his nominee in a form then agreed —Wsstesx
LEAasEHOLDS
upon, . L.

On the same date he entered into an agreement with nrxomms or
Leaseholds by which he assigned to it the rights acquired 11\{%'5;0%‘;
by him under his agreement with Minerals, except as to the
shares allotted to him, in consideration of the allotment to
him or his nominees of all its authorized capital, perpetual
redeemable debentures of the face value of $250,000 and
the performance by it of all its obligations under a docu-
ment.referred to as a. “Document for Leases” which was
made bearing the same date between Minerals, deseribed
as the “Owner” and Leaseholds, described as the “Operator”.

By this last mentioned ‘agreement Minerals granted to
Leaseholds the right to acquire leases of the said minerals
in a form agreed upon, each lease to be, for such term as
should be specified by Leaseholds, provided that the term
of any lease so granted should not extend beyond Decem-
ber__‘?gl, 2940. The agreement provided that Leaseholds might
operate under any lease granted to it either on its own
behalf or by subleasing the minerals to ethers. The royalty
payable to Minerals was 10 per cent. of the current value of
the produetion. _

In January 1945, the British Dominions Lands Settle-
ment Corporation on the direction of Mr. Harvie conveyed
the title to the mineral rights.direct to Minerals and in due
course certificates of title were obtained in the name of that
company. In the case of the majority of the lands the cer-
tificates showed Minerals to be the owner of an estate in fee
simple in all mines and minerals other than gold and silver
which might be found to exist within, upon or under the
lands described. In the case of some of the titles, however,
there were specific reservations of other minerals, such as
coal. The leasehold rights of Anglo-Western Oils Limited
were apparently also transferred or surrendered-to Lease-
holds at the same time,

Locke J.

In the result, at the time of the transactions hereinafter
referred to which took place prior to December 31, 1950,
Minerals was the registered owner of an estate in fee simple
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Eﬁ? of the mineral rights and Leaseholds entitled to obtain

Wesmern  leases of such rights or any part thereof in its own name

L
e upon the agreed terms.

Minwmror Lt i8 necessary for the determination of the question as

mggg to the liability of the appellant to taxation in these years

— _ to examine with some care the business actually carried on
Locked. by it.

On October 4, 1944, the firm of Harvie & Arnold wrote
to A. E. Verner of Innisfree, Alberta, saying that they had
been instructed by Leaseholds to say that in consideration
of the sum of $1,146.35 the company would, up to June 1,
1945, refrain from leasing the petroleum or natural gas
rights in 14 quarter sections of land in Alberta which were
described and that upon application by Verner at any time
up to the date mentioned and upon his submitting evidence
that he had actually spudded in and was drilling a well
on any quarter section of the said land grant to him a lease
of such rights upon such land upon the terms and conditions
usually contained in such leases by the Canadian Pacific
Railway Company in respect to its lands, the royalty
reserved to be 12} per cent and an annual rental of $1 a
year. The letter further stated that if the option to obtain
a leage of a quarter section was exercised before June 1,
1945, the company would, in consideration of a further pay-
ment, refrain from leasing the petroleum and natural gas
rights for a further period, and in the event of this option
in turn being exercised in respect of any quarter section,
upon consideration of a further payment, to extenc the
option to June 1, 1946.

' On October 10, 1945, Leaseholds wrote to George
Cameron of Vermilion, Alberta, saying that in considera-
tion of the payment of a sum of $682.30 it agreed to refrain
for a period of 9 months from October 1, 1945, from leasing
the petroleum or natural gas rights in 7 designated seciions
of land in Alberta, and that upon application of any time
during the said period the company would cause Minerals
to grant leases of these rights in the said lands or any part
of them upon the terms and conditions contained in that
company’s Standard Form of Petroleum and Natural Gas

Lease.
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The rights given by these two letters are referred to in 1959

the evidence as reservations and at some time, apparently LXXEEEE;,IES
in the year 1944, Leaseholds granted to Rusylvia Oils Lim- ™ 1,
ited, a company, all the shares of which were owned by Mr. ,, o =
Harvie, a reservation on some 20,000 acres of the lands in Narronaw
question. The evidence does not disclose what amounts, if ~ovo"
any, were paid by this company for this reservation or its LockeJ.
exact nature, but the auditor’s report of June 21, 1948

dealing with the accounts of the company as at Decem-

ber 31, 1947, stated that there was an account payable by

Rusylvia Oils Limited of $1,059.05.

The profit and loss account for the company as shown in
the auditor’s report shows for the year 1944 income from
reservations of lands, $1,228.92: for 1945, $1,185.24 and for
1946, $639.68 in addition to an amount of $79.60 referred
to as “income from lease”. For the year 1947 nothing is
shown as having been received from reservations, but
$4,228.59 was shown as “income from oil royalties” and
$3,137.70 from “gravel lease and royalties”. The amounts
shown received from these 4 years were simply carried into
the general accounts of the company as receipts from its
operations which in each year showed a loss.

By an agreement dated May 15, 1946, Minerals and
Leaseholds granted to Shell Oil Company of Canada Lim-
ited the right to purchase in fee the petroleum and natural
gas and related hydrocarbons other than coal in 299,948.87
acres of the lands referred to. The arrangement had there-
tofore been negotiated by Leaseholds with the Shell Com-
pany, and as the fee of the mineral rights was in Minerals
and the Shell Company wished to have an option to-pur-
chase the said rights outright, it was necessary for Minerals
to join in the agreement. The option to purchase was given
in consideration of the payment of $30,000 and was for the
balance of the calendar year 1946, but provided for an
extension for 4 further years upon the making of further
payments and provided the price per acre to be paid for
rights purchased during the term of the option. This option
was not exercised and the rights of the Shell Company
terminated on December 31, 1946. The amount so paid by
it was-shown in the balance sheet of the company for 1946
as capital surplus. :
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Contemporaneously with the making of this agreement,
Minerals and Leaseholds entered into a further agreement,
reciting the circumstances under which the agreement was
to be made with the Shell Company and stipulating that
in the event of that company purchasing any mineral rights
under the agreement, Minerals should receive out of the
purchase price $2 per acre in full settlement of its interest
and that Leaseholds should be entitled to any balance.

On November 1, 1946, Leaseholds granted a lease o the
petroleum and natural gas rights in 3 quarter sections of
land in the vieinity of Ledue, Alberta, to Imperial Oil Lim-
ited. This lease was for a term of 1Q years certain at a yearly
rental of $1 per:.acre and a royalty of 12 per cent. of any
production obtained. The lease obligated the lessee to-com-

mence drilling at some point on the leased area within

6 months, and unless production was obtained to drill cer-
tain further wells with the details. of which we are not
concerned.

On the same date Minerals granted to Leaseholds a lease
of these 3 quarter sections for-a term of 10 years certain
which might be extended in ‘certain events and which
reserved a royalty of 10 per cent. of any productlon to
Minerals. :

_The auditors report for the year 1947 does not glve any
detail of the amounts, if any, received in respect of this
lease, a lump sum being shown for the royaltiés received,
and it does not appear that any amount was paid to the
company in consideration of granting the lease. The reoort .
gives-certain particulars of the amounts shown -as received
from gravel leases, however, $2,000 being shown as received
from Albert Gaumont as settlement for the years 1944, 1945
and 1946 in respect to gravel taken from the properties
leased by -the company, and a further sum of $977.70 as
royalty for: gravel taken in 1947. This amount. was said
to have been allocated 4/5ths to Minerals and 1/5tk to
Leaseholds.

By letter dated February. 4 1947, 51gned by Leaseholds
and Minerals the two. companies.granted to Imperial Oil
Limited an option exercisable at any time up to Decem-
ber 31, 1951, to purchase the petroleum and natural gas
rights and related hydrocarbons other than coal in 193,135
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acres of the lands which were particularly described in an
attached schedule. The option payments were to be $50,000 AWesrern
. . . . . LrAspHOLDS

annually with the privilege to the optionors to require pre- L'.l'n
payment of all of such payments on or before June 1, 1947. , v
The price to be paid per acre and the royalty reserved, Namonan
without any drilling commitment, which varied in each “To~o
year, were stipulated and it was provided that all taxes and Locked.
other carrying charges were to be paid by the optionee dur-
ing the term of the option in respect to acreage covered in
the option and in lands purchased. Prepayment of the 5
years’ option payments was required by the optionors and
the sum of $250,000 paid and shown in Leaseholds’ accounts
for 1947 as capital surplus.

By a letter dated December 31, 1947, addressed by Lease-
holds to Minerals and approved by that company, it was
stated that the parties had agreed that Leaseholds was
entitled to retain the sum of $250,000 option money paid by
Imperial Oil Limited in advance and that as the royalties
payable in respect of any rights purchased by Imperial Oil
Limited were less than the 10 per cent. royalty payable by
Leaseholds under its agreement with Minerals, Leaseholds
was given the exclusive option of purchasing from time to
time up to 7 per cent. of any such royalty as might become
payable upon defined terms.

By an agreement dated January 1, 1949, made between
Minerals and the Barnsdall Oil Company and three other
companies, to be referred to hereafter as the “Barnsdall
group”, the latter acquired certain rights in the petroleum,
natural gas and related hydrocarbons in 146,279 acres of the
lands. The negotiations leading up to this agreement had
apparently been carried on by Leaseholds but the Barnsdall
group wished to have their agreement direct with the
registered owner of these rights and Minerals entered into
the agreement at the request of Leaseholds.

By the agreement entered into which was referred to
thereafter by the appellant as a “lease”, Minerals granted
to the Barnsdall group the exclusive right and privilege to
explore by geological, geophysical and other means and to
drill, produce and remove from the lands the petroleum
substances the property of the owner which might be found
to exist therein. The agreement was expressed to be for

80665-3—2

1959
L
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a primary term of 20 years from December 31, 1948 and
for extended terms thereafter upon defined conditions. The
expressed consideration payable by the lessees was the sum
of $10, but as the evidence disclosed, the Barnsdall group
paid to Leaseholds a further sum of $914,243.75 as con-
sideration for the granting of the lease. The rights leased
were not for a solid block of land but were for individual
parcels which, throughout the area, immediately adjoined
parcels in which Minerals retained the petroleum rights.
There was no covenant in the agreement binding the lessees
to drill for oil other than a covenant which appeared under
a subheading “offsets” whereby the lessees agreed that in
the event a well was drilled on an offset location and
petroleum substances were produced the lessees were
obligated to drill a well on the unit contiguous to the drill
site from which production was being taken to a depth
sufficient to penetrate any zone within the same geological
period from which the offset well has obtained produetion.
The lessees further agreed to pay a royalty.of 124 per cent.
of all petroleum substances taken from the lands or the
proceeds of the sale thereof.

Presumably it was agreed as between Minerals and Lease-
holds at the granting of the Barnsdall lease as to the dis-
position to be made of the large cash payment to be made
by that group, ‘but this was not reduced at the time to
ertmg

Impenal Oil Limited, by a series of letters dated respec-
tlvely February 2, 1949, July 26, 1950, October 3, 1950, and
November 29, 1950, exercised its option to purchase the
mineral rights in approximately 6,000 acres of the lands and
by letters bearing these dates made the payments stipulated
for by the agreement of February 4, 1947, and requested
conveyances to it of the said rights. By a letter dated
December 29, 1950, the company exercised its option upon
the balance .of the rights and requested a conveyance. The

$250,000 which had been paid as consideration for the

granting of the option was by the terms of the agreement
applicable upbn the purchase price and the balance remain-
ing payable upon the exercise of the option on December 29,
1950 was $1,902,041.65 which was then paid.
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While Imperial Oil Limited had requested conveyances
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1959
——

of the mineral rights in each of these letters, that company _Wsestery

apparently decided that it was preferable to obtain a lease

LEASEHOLDS

Lrp.

from Minerals, this was agreeable to the appellant and such yp, >
a lease for the entire area in respect of which the option %ATIONAL

had been given and which was determined to be 193,137.79
acres in extent was granted bearing date December 30, 1950.
Such lease was for a term of 979 years at a yearly rent of
$1 and royalties of 9 per cent. of the petroleum and natural
gas produced reserved and a like royalty upon what were
referred to as “plant produects”. Other terms of this lease,
of importance to the parties, have no relevance to the
matter under consideration. |

By a document referred to as “Agreement of Settlement
and Adjustments” dated December 30, 1950, Minerals and
Leaseholds settled and defined their respective interests in
the lease of the 3 quarter sections granted to Imperial Oil
Limited at Leduc on November 1, 1946, the lease to that
company of December 30, 1950, and the Barnsdall lease.
This was rendered necessary by the fact that while Lease-
holds was entitled to lease all of these lands, the actual
leases made had been made at its request by Minerals. As
to these three leases it was agreed that Leaseholds should
retain all moneys paid by Imperial Oil Limited “as the
purchase price for the said lease under the terms of the
option letter dated the 4th of February, A.D. 19477 except-
ing the sum of $234,394.68 which was said to be the amount
paid by Leaseholds to Minerals as consideration for redue-
ing the royalty payable under the agreement for léases from
10 per cent. to 9 per cent. As to the Barnsdall lease it was
agreed that it had been made by Minerals at the request of
Leaseholds and as between the parties was to be considered
as a sublease granted by Leaseholds under a further lease
to be entered into on that date. It was provided that
Minerals would forthwith enter into a new lease in an
agreed form covering the petroleum and natural gas rights
on approximately 293,568 acres which included the lands
covered by the Barnsdall lease. Leaseholds, on 'its part,
agreed to surrender to Minerals all other rights.and interests

80665-3—23
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Locke J.
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Wi . under the agreement for leases of July 7, 1944. The other

LEA%E;?LDS considerations for the granting of the new lease ars not
v. relevant to thé matters to be considered. '

MINISTER OF . . . e

"Namoxar,  Lhe questions to be determined are as to the liability of

REVENUE  the appellant to income tax upon the $30,000 received from

LockeJ. Qhell Oil Company on May 15, 1946: $250,000 received

from Imperial Oil Company Limited on February 4, 1947:

$27,606.25 received from that company in 1949: $914,243.75

received from the Barnsdall group on February 22, 1949:

and $1,953,771 received from Imperial Oil Company Lim-

ited in December of 1950.

The contention of the appellant put briefly is that these
amounts were received from the sale of rights which in its
hands were a capital asset. The respondent contends that
each of the amounts were profits from a business carried
on by the taxpayer in each of these years.

The statute applicable to the payments received in 1946
and 1947 is the Income War Tax Act, RS.C. 1927, c. 97,
as amended. Section 3 of that statute defines “income” as
including the annual net profit or gain from a trade or
commercial business or calling,

The payments received in the years 1949 and 1950 are
subject to the provisions of The Income Tax Act of 1948,
c. 52. The following sections are to be considered:

3. The income of a taxpayer for a taxation year for the purposes of
this Part is his income for the year from all sources inside or outside
Canada and, without restricting the generality of the foregoing, includes
income for the year from all

(a) businesses

(b) property, and

(¢) offices and employments.

4. Subject to the other provisions of this Part, income for a taxation
year from a business or property is the profit therefrom for the year.

Section 127(1):
In this Act,
* *® &

(e) “business” includes a profession, calling, trade, manufacture or
undertaking of any kind whatsoever and includes an adventtre or
concern in the nature of trade but does not include an office or
employment;



SC.R. SUPREME COURT OF CANADA 21

The learned trial judge, after reviewing the evidence, said 1959

in part: : LWESTERN
In my view, no distinction can be drawn bétween the five items of EASEI;T,I?‘_)M

profit now under consideration. They are all gains which fall within the V..

test laid down in California Copper Syndzcate v. Harris, (1904) 5 MINTIIS()TIEE’F

T.C. 159. . Revenus

Generally speaking, a business is operated for the purpose of making
s profit and the pursuit of profits may be carried on in a variety of ways LockeJ.
and by different operations. In the instant case, it seems to me that the -
business of Leaseholds was carried out in two stages and involved two
different operations. While the purpose of ultimately developing its own
resources may have been kept in mind throughout, the first operation
necessarily consisted of the acquisition and disposition of mineral rights so
as to acquire funds with which to enter into the second stage, namely, the
drilling for and operation of oil and gas wells on its own account. The
possibility of disposition of the mineral rights had been eontemplated since
the company was formed. In dealing with its mineral rights in this fashion,
it did not do so accidentally but as part of its business operations, and
although possibly that line of business was not of necessity the line which
it hoped ultimately to pursue, it was one which it was prepared to under-
take, and, by its charter, had power to undertake.

%* * *

In my opinion, the profits here in question were gains made in the
carrying on or carrying out of a business and in the scheme for profit-
making. Those relating to the years 1946 and 1947 are therefore within the
definition of income as found in s. 3(1) of the Income War Tax Act: ...
Those profits relating to the years 1949 and 1950 fall within the provisions
of ss. 3 and 4 of T'he Income Tax Act 1948 and are therefore taxable profits.

These findings of fact as to the nature of the business
which the appellant intended to carry on and that actually
carried on during the years in question are, in my opinion,
completely supported by the evidence.

As the evidence discloses, it was at* the direction of Mr.
Harvie that the Memorandum of Association of the com-
pany included among the declared objeets the carrying on
of the business of drilling for, producing and marketing oil
and also the acquiring by purchase, lease, concession or
licence mineral properties or any interest therein and selling
and disposing of or otherwise dealing with the same or any
interest therein. In Anderson Logging Company v. The
King', Duff J., as he then was, said that if the transaction
in question belongs to a class of profit-making operations
contemplated by the Memorandum of Association, prima
facie at all events the profit derived from it is a profit

1719251 S.C.R. 45 at 56, 2 D.L.R. 143.
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195 derived from the business of the company. That presump-

ngggﬂggs tion may, of course, be negatived by the evidence as was

done in the case of Sutton Lumber & Trading Company v.

MIM’QTER or The Minister of National Revenue'. In the present case,

ﬁ;ﬁ;‘;";“ however, the evidence, far from negativing the presumption,
. appears to me to support it.

LCEEJ' The evidence given by the witness Harvie which was
accepted by the learned trial judge showed that it was his
intention and the intention of his associates that the appel-
lant would carry on the business of drilling for, producing
and marketmg oil, Before this purpose could be accom-
plished, it was necessary to determine whether oil was
present in the area in paying quantities. It is made manifest
by the evidence that it was also contemplated by them that
by granting subleases, reservations or options or otherwise
turning to profitable accourit the rights held under its con-
tract with Minerals moneys might be realized which might
enable it eventually to produce and market oil.

The area in which these rights were held was some
775 square miles in extent and to adequately explore it to
determine whether it contained oil in paying quantities
Ifequired an expenditure of moneys which was entirely
beyond the financial capacity of the appellant. The means
adopted to insure the exploration of the large area covered
by the options granted to the Shell and Imperial Oil com-
panies - and that leased to the Barnsdall group was to
require payment of these large amounts for the grarting
of the options and the lease respectively. The increase in
the cost to the optionees of acquiring title to the mineral
rights from year to year during the term of the options was
designed to insure that the work of exploration would be
done with at least a greater degree of expedition than if the
price from year to year remained constant. :

It is to be remembered that by the agreement for leases
made between Minerals and the appellant on July 7, 1944,
the -appellant was entitled to the grant of leases in its own
name and that it was given the privilege of subletting the
rights to the others. This appears to me to clearly indicate
that it was contemplated that the appellant might turn its

1[1953] 2 S.C.R. 77;-4 D.L.R. 801, [1953]1 C.T.C. 237, 53 D.T.C. 11£8.
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rights to profitable account by granting subleases for such 315_?

consideration as it might be able to obtain from others as Wasmrx

LrasgHOLDS
well as by operating on its own account. L.

The reservations given to Verner on October 4, 1944, to MINIGTER OF
George Cameron on October 10, 1945, and to Rusylvia Oils JATIONAL
Limited and the payments received for these reservations
were treated simply as part of the business of the appellant Lc’_cEJ‘
and the moneys received carried into its general accounts
and treated as receipts from its business. There had
apparently been some prior commitment to Verher by the
former owners which Mr. Harvie required the appellant to
carry out by granting the reservation but this did not apply
to the case of Cameron. The evidence as to the arrangement
made with Rusylvia Oils Limited for a reservation of 20,000
acres is rather vague and may have been given in pursuance
of a commitment by the former owners of the mineral rights.
The payments received from' that company, however, were
apparently carried into the company’s general income as in
the case of Verner and Cameron. The royalties received
from Imperial Oil Limited under the lease granted by the
appellant of November 1, 1946, were similarly treated as
part of the company’s business receipts. Similarly the $2,000
received from Albert Gaumont for gravel taken from the
properties leased during the years 1944, 1945 and 1946 and
the further amount paid in 1947 were treated as business
receipts of the company. . : .

I agree with the learned trial judge that as regards the
liability to taxation there is no sound distinction to be
drawn between the five items of profit under consideration.
The fact that those controlling' the company 1ntended at
the outset that its principal or one of its principal activities
should be the production and sale of oil does not really
touch the question to be decided. Before a start could be
made in carrying out that purpose it was necessary to deter-
mine the existence of oil. That the appellant, consistently
with one of its declared objects, carried on the business of
dealing with the rights it had acquired from Minerals with
a view to profit appears to me to be demonstrated by the
evidence. In my view the moneys received from Verner,
Cameron and Rusylvia Oils Limited for the reservations
granted to them, from the Shell and Imperial Oil companies
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E’i" for the granting of the options, and by the latter company
Wesrern  for the granting of the lease and the amount paid b the
LEAiE;?I‘DS Barnsdall group were all profits realized from the business
M o of dealing in these mineral rights equally as were the royal-
Naronan  ties reserved which also formed part of the consideration for
REVENUE  the granting of these various rights. The fact that it was
LockeJ. intended that the moneys so realized would be utilized to
finance the production of oil is an irrelevant circumstance

in determining whether what was done was in trutk the

carrying on of a business for the purpose of making profit.
I would dismiss this appeal with costs.
Appeal dismissed with costs.

Solicitors for the appellant: Stikeman & Eliott,
Montreal.

Solicitor for the respondent: A. A. McGrory, Ottawa.

1959 WESTERN MINERALS LIMITED ...... APPELLANT;
o do AND

THE. MINISTER OF NATIONAL
REVENUE ....................

RESPONDENT.

ON APPEAL FROM THE EXCHEQUER COURT OF CANADaA

Tazation—Income tax—Capital gain or income—Company—Powers under
memorandum of assosiation—Money received under oil leasing agree-
ment—The Income Tax Act, 1948(Can.), c. 62, ss. 3, 4.

In 1944, the appellant company and Western Leaseholds Litd. (see
ante p. 10) were incorporated and were at all relevant times owned
and controlled by the same shareholders and directors. The declared
objects of each company included, inter alia, the carrying on of the
business of drilling for, producing and marketing oil, and the acquiring
by purchase, lease, concession or licence mineral properties or any
interest therein and selling and disposing of or otherwise dealing
with the same or any interest therein. The appellant acquired the
freehold mineral rights in some 496,000 acres, and Western Leaseholds
Ltd. acquired the right to lease or sublease these rights on a 1C per
cent. royalty basis. .

In 1950, the appellant company, at the request of Western Leaselkolds
Litd.,, leased certain acreage to Imperial ‘Oil Ltd. on a 9 per cent.
royalty basis. The money for the lease was paid by Imperial Oil
Ltd. to Western Leaseholds Ltd., which in turn paid to the appeilant

*PreseNT: Taschereau, Lécke, Martland, Judson and Ritchie <J.
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in the years 1949 and 1950 a sum of over $234,000. The Minister 1959
treated this amount as taxable income, and this assessment was —

WESTERN
upheld by the Exchequer Court. . _ MINERALS
Held: The money in question was taxable income. Lo,

Western Leaseholds Ltd. was under no liability to pay any.royalty to MINIiSJ'.l‘ER oF
the appellant except in respect of leases granted to it. It was under NATIONAL
no legal obligation to pay these moneys. The receipt of these moneys REVENUE
by the appellant should be treated as moneys paid to it in ‘the .
ordinary course of its business of dealing in mineral rights with a
view to profit, and as such, part of its income for the purposes of
taxation. Even if Western Leaseholds Ltd. had been under any legal
liability for the payment of royalty in respect of the mineral rights
leased in this case, the moneys received formed part of the appellant’s
taxable income.

APPEAL from a judgment of Cameron J. of the Excheg-
uer Court of Canadal, affirming an assessment made by the
Minister of National Revenue. Appeal dismissed.

A. 8. Pattillo, Q.C., and J. B. Tinker, for the appellant.

D. W. Mundel, Q.C., A. L. DeWolf and K. E. Eaton, for
the Respondent.

The judgment of the Court was delivered by

Locke J.:—This is an appeal from a judgment of
Cameron J. delivered in the Exchequer Court' which dis-
missed the appeal of this appellant from assessments under
The Income Tax Act for the taxation years 1949 and 1950.
By the consent of the parties the evidence given on an
appeal by Western Leaseholds Limited (referred to here-
after as ‘“Leaseholds”) before the Exchequer Court was
made applicable to the present matter and the judgment
delivered by Cameron J. disposed of both appeals?.

In the reasons for judgment in the case of Leaseholds
which will be delivered contemporaneously with the giving
of judgment in the present matter I have stated at length
the facts concerning the incorporation of these two com-
panies, both of which were incorporated at the instance of
Mr. Eric L. Harvie, a barrister practising in Calgary. I refer
to the facts as there stated without repeating them.

The present appeal concerns the liability of the appellant
to taxation on a sum of $34,850.13 received by it in the year
1949 from Leaseholds and a further sum of $199,544.55 from
that company in 1950.

1[1958] Ex. C.R. 277, [1958] C.T.C. 257, 58 D.T.C. 1128,
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1950 It is the contention of the appellant that these two

— .
Western  amounts represent moneys received from the realization of

MIvERALS  what was a capital asset in its hands, that asset being what
MIsEs oF is said to have been a right to be paid a royalty by Lease-
Naronan  holds of 10 per cent. of the value of the producticn of
Revenom petroleum in the area in which the mineral rights were
LockeJ. Jeased to Imperial Oil Company. The respondent contends
that these are simply moneys realized in the course of the
carrying on of the appellant’s business of dealing i the
mineral rights acquired by it in 1944 with a view to profit.

The evidence is by no means clear as to the true nature
of the consideration for the making of these payments by
Leaseholds. .

In the balance sheet of the appellant for the year 1949
prepared by its auditors and filed with the income tax return
there appeared an entry which read:

Realization from the sale of a royalty interest. ...... $ 34,850.00

This was treated as a capital gain by the auditors. For the
year 1950 the balance sheet showed a like entry with the
amount of realization stated at $234,395. There are deduc-
tions from the latter amount which reduced the amount in
question for the year 1950 to that first above stated.

The Minister, in making his assessment for these yzars,
treated the amounts as business receipts of the company
for the purpose of computing its taxable income.

The appellant filed notices of objection to the disallow-
ance of its claim that these were receipts from the realiza-
tion of a capital asset and these notices form part of the
record. The objection to the assessment for the year 1949
claimed that pursuant to the agreement made by the appel-
lant with Leaseholds on December .31, 1947, whereby it had
granted to that company the right “to purchase up to 7%
of the said 10% gross royalty on the lands included under
the Imperial Oil option” at the prices stated, Leaseholds
had ‘purchased 6 per cent. of the aforesaid gross royalty
at a purchase price of $34,850.13 calculated in accordance
with the aforesaid agreement. The reason for the purchase
was stated to be that as the royalty payable by Imperial Oil
under the option exercised in. that yedr was merely 4 per
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cent. and since “Western Leaseholds, in turn, was required
to. pay a 10% gross royalty to the taxpayer the purchase
had been necessary.” :

In respect to the year 1950, the objection stated that
when the Imperial Oil Company exercised its option in
1950 in respect of 190,929.29 acres it had been agreed
between Leaseholds and ‘Minerals .that the latter should
grant a lease direct to- Imperial Oil réserving a 9 per cent.
royalty. As this was 1 per cent. less than Leaseholds was
required to pay under the option it held from the appellant,
Leaseholds was réquired to account to the appellant for
the 1 per cent. difference which it did
by buying & 1% gross royalty from the Apellant at the price for royalty
above set out, being $199,544.55 (after an adjustment to a payment
received in 1949 by the Appellant in connection with the same transaction).

In the Agreement for Leases dated July 7, 1944, made
between the appellant and Leaseholds, the appellant
granted to the former company:

. the sole and exclusive right to -acquire a lease and/or leases
of the sa1d minerals in the form and upon the terms and conditions
included in the draft lease attached’ hereto as Schedule “B”, and subject
to" the terms and conditiohs hereinafter set forth.

* The Owner will grant the Operator a lease or leases covering any or
all of the said minerals in respect to any or all of the said lands as may
be from time to time requested by the Operator.

% * *

IT IS UNDERSTOOD AND AGREED that the Operator shall be
entitled to operate the said leases on its own behalf or may at its sole
election grant subleases in respect to any or all of the said minerals .
The draft lease which formed Schedule “B” to the agree-
ment was expressed to be between Minerals as lessor and
Leaseholds as lessee: the consideration expressed was the
sum of $1; and in addition it was provided:

. that the Operator shall and will pay & royalty in cash of 10% of
the current market value at the time and place of production of =all
leased substances produced, saved and sold from the said leased lands.

As the evidence disclosed, the option dated May 15, 1946,
which was given to the Shell Oil Company was an option to
purchase in fee the mineral rights, and Minerals, as the
owner, of necessity joined as a party in giving it. While that
option was dropped and nothing further paid by the
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optionee, the option granted, if exercised, required a pay-
ment of a fixed sum per acre and in addition a royalty which
increased from year to year during the term of the option
varying from 2% per cent. to 65 per cent. No lease of the
area was then granted to Leaseholds and accordingly no
royalty would have become payable by it under the azree-
ment of July 7, 1944, if production of oil had been obtained.
The parties however, by an agreement made contem-
poraneously with the granting of the option to the Shell
Company which recited that the companies considered that
it was in their mutual interests to grant the option, agreed
that in the event that Shell purchased any of the mineral
rights, Minerals would accept $2 per acre as settlement for
its interest in the rights so purchased. It does not appear
that it occurred to Mr. Harvie and his associates who
directed the policy of both companies that under this
option, if exercised, any liability for royalty would attach
to Leaseholds in respeet of any production obtained.

When the Imperial Oil option was given on February 7,
1947, it gave to the optionee the right to acquire the fee
in the mineral rights in consideration of a fixed price per
acre and a royalty which varied from 3 per cent. to 7 per
cent. dependent upon the year in which the option was
exercised. On December 31, 1947, after the Imperial Oil
Company had paid the $250,000 as payment for the option
for five years, Leaseholds wrote a letter addressed to
Minerals which was approved by the latter, which, after
referring to the option granted, said in part:

You agree that we are entitled to retain the sum of $250,000 option
money paid by Imperial and are under no liability to account to you in
respect thereof.

Under our Lease with you, you are entitled to a 10% royalty, but
under the Imperial Option the royalty reserved graduates from 3% to 7%,
depending on the year of purchase, and you hereby grant us the exclusive
option of purchasing from time to time up to 7% of your royaltry on
the following basis:

Per Acre
On the first 10,000 acres .......ccvvueens $2.63 for each 1%
purchased.
“ 4« second “ i tteeenaseens 2.10 for each 1%
purchased.
« &« third “ B ireieeeenanen 1.58 for each 1%
purchased.
“ ¢« Tbalance of acreage .......eee... 1.05 for each 1%

purclflased.
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It is to be noted that this letter states that under Lease-
hold’s lease Minerals was entitled to a 10 per cent. royalty
but there was, in respect to these lands, no such lease and
no such liability. The liability under the agreement of
July 7, 1944, was only in respect of leases granted to Lease-
holds. The agreement contained no provision for Minerals
granting leases to others, and accordingly there could be no
such liability in the case of the option to Imperial Oil which
was for the sale of the mineral rights outright or under the
lease which was eventually granted unless such liability was
imposed by some further agreement made between the
parties.

When, however, the Imperial Oil Company had exercised
its option and paid the consideration, a further agreement
was made between the appellant and Leaseholds dated
December 30, 1950, described as an “Agreement of Settle-
ment and Adjustments”. The agreement provided, inter
alia, that the rights of Leaseholds under the agreement of
July 7, 1944, were to be terminated on the completion of
the arrangements provided for which required Minerals to
grant a lease in a form which was made a schedule to the
agreement of all of the mineral rights in the area less those
in the area in respect of which a lease had been granted on
November 1, 1946, to Imperial Oil Limited, referred to as
the “Leduc Lease” and the 193,137.79 acres covered by the
lease to Imperial Oil dated January 15, 1951. A further term
of the agreement was that Leaseholds should be entitled
to retain all moneys paid by Imperial Oil Limited “as the
purchase price for the said lease” under the terms of the
option letter dated February 4, 1947, except the sum of
$234,394.68:

... being the amount paid by Leaseholds to Minerals as consideration
for reducing the royalty payable under the Agreement for Leases from
10% to 9%, which sum was computed on the basis set forth in letter
between the parties hereto dated the 31st day of December, A.D. 1947.

Mr. Harvie, who, through his majority share interest,
controlled both companies, gave evidence at the trial, but
said nothing about these payments. Mr. Arnold, a director,
who was in close touch with the management of both com-
panies during this period, merely produced the letter of
December 31, 1947, signed by the parties without comment.
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Mr. H. W. Meech who was secretary of both companies in
November 1947 and thereafter simply said that the sgree-
ment said that the sum was paid by Leaseholds to Minerals
as consideration for reducing the royalty payable under the
Agreement for Leases and that the amounts were computed
in accordance with the schedule set out in the agreement.
The agreement was that dated December 31, 1947.

As the Agreement for Leases dated July 7, 1944, oblizated
Leaseholds to pay, inter alia, a royalty of 10 per cent. of
the value of production only upon lands leased to it by
Minerals and as the option given to Imperial Oil on Feb-
ruary 7, 1947, was for a sale outright of the mineral rights
upon defined terms and as, when the. option was exercised
for the balance of the lands in 1950, a lease of the remaining
190,929.29 acres was, at that company’s request, substizuted
for a conveyance of the mineral rights, Leaseholds was
under no liability to pay any amount as royalty to Minerals
when that transaction was completed unless some independ-
ent agreement was made between them whereby it assumed
such liability. As to this it is sufficient to say that there is
no evidence of any such agreement. The appellant indeed
does not appear to suggest that any such agreement had
been made.

It will be seen that the letter of December 31, 1947, above
quoted says that “under our lease with you, you are entitled
to a 10% royalty”, but this is inaccurate. There was no such
lease of the area affected by the Imperial Oil option and no
liability accordingly under the - Agreement for Leases.
Similarly the recital in the Agreement of Settlemert of
December 30, 1950, says that the amount in question was
paid as consideration for reducing the royalty payable under
the Agreement for Leases when, in truth, no royalty was
payable by Leaseholds under that agreement.
~ The various positions taken by the appellant in regard
to the making of these payments has not been consiszent.
In the notice of objection to the assessment in regard to the
payments made in 1949 it was said that the sum of
$134,850.13 was paid to purchase 6 per cent. of the gross
royalty reserved which presumably meant the royalty pay-
able under the Agreement for Leases. However, for the year
1950, the notice of objection stated that the moneys had
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been paid to purchase a 1 per cent. gross royalty from the
taxpayer, this apparently referring to the gross royalty pay-
able under the terms of the Imperial Oil option. The settle-
ment agreement, however, says that the moneys were paid
as the consideration for reducing the royalty payable by
Leaseholds.

In the reasons for judgment delivered by Cameron J. it
is said that counsel for Minerals had contended that “in
effect, Leaseholds purchased 1% of the Imperial Oil royalty
from Minerals”. The learned judge rejected this contention
since he considered that it was clear that after December 30,
1950, Minerals was entitled to the full royalty of 9 per cent.
and Leaseholds to no part of it. He considered that the
only reasonable interpretation to put upon that part of the
Agreement of Settlement and Adjustments referred to was
that Minerals thereby agreed to cancel that part of their
contract of July 7, 1944, by the terms of which Leaseholds
was bound to pay Minerals 1 per cent. more royalty than
Imperial Oil would pay by the terms of the new agreement
of December 30, 1950.

I am unable, with great respect, to agree with this con-
clusion since Leaseholds was under no liability to pay any
royalty except in respect of leases granted to it.

The argument addressed to us by counsel for the appel-
lant is that the amount was paid to Minerals and received
by it as the consideration for commuting' its right to receive

31
1969
—

WESTERN
MINERALS
L.

.
MINISTER OF
NATIONAL
ReveEnUR

Tiocke J.

the larger royalty which is to adopt the finding madé by

the learned trial judge. In the absence of any evidence of
an agreement imposing such liability, the receipt of these
moneys by the appellant should, in my opinion, be treated
as moneys paid to it in the ordinary course of its business
of dealing in the mineral rights with a view to profit, and
as such, part of its income for the purposes of taxation. Once
it is shown that Leaseholds was under no legal obligation
to pay these amounts, the whole basis of the appellant’s
argument dlsappears

While this is, in my view, fatal to the appeal I would
add that if Leaseholds had been under a_ny_legal liability
for the payment of royalty in respect of the mineral rights
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Eig acquired by conveyance or lease by Imperial Oil Lirnited,
Westery 1 would agree with the learned trial judge that the moneys
MDNBsALS  poceived form part of its taxable income.

megi‘m oF The Memorandum of Association of the appellant
Naronar  declared the same objects as those stated in that of Lease-
REVENUE }51ds. As the learned trial judge has pointed out, the evi-
LockeJ.  dence makes it clear that Minerals never intended to go into
production on its own account and it could make a orofit

only by the disposal in one form or another of such mineral

rights as it owned. The source of these moneys is not in

doubt. They form part of the amounts paid by Imperial Oil
Limited—to adopt the language of the Agreement of Sattle-

ment of December 30, 1950—as “the purchase price for the

said lease”. I think it impossible to distinguish receipts of

this nature from rents and royalties received under the

lease when granted in determining whether they are taxable

as income.

I would dismiss’thisl, appeal with costs.
Appeal dismissed with costs

Solicitors for the appellant: Stikeman & Eliott,
Montreal.

Solicitor for the respondent: A. A. McGrory, Ottaws.

1959 THE ATTORNEY-GENERAL FOR

+yun. 15,16 ONTARIO anxp DISPLAY SER- APPELLANTS;
Nov.80  VICE COMPANY LIMITED ....
AND

VICTORIA MEDICAL BUILDING LIMITED, THE
ROYAL BANK OF CANADA, J. IRVING OEL-
BAUM anxp TOCA INVESTMENT ESTABLISH-
MENT . i i i e RESPONDENTS.

ON APPEAL FROM THE COURT OF APPEAL FOR ONTARID

Constitutional law—Mechanics’ liens—Trial of mechanics’ lien actions by
Master in County of York—Whether s. 31(1) of the Mechanics’ Lien
Act, R.8.0. 1950, c. 227, as amended by 1963, c. 61, s. 21, giving such

*PresENT: Kerwin C.J. and Locke, Cartwright, Abbott, Mar:land,
Judson and Ritchie JJ.
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powers to Master, ultra vires—Whether violation of s. 96 of the 1959
B.N.A. Act—Whether legislation in relation to procedure in civil AT;‘_(J}EN.
matters under s. 92(14) of BN.A. Act—The Judicature Act, R.8.0. FOR
1950, c. 190, ss. 67, 68—Review of the history of the Mechanics’ Lien ONTARIO AND

Act Dispray
. . . . SERVICE
Section 31(1) of the Mechanics’ Lien Act, which confers upon the Master (g, T,1p.

or Assistant Master in the County of York, Ontario, jurisdiction to v.
try mechanics’ lien actions, is ultra vires. ViIcTORIA
MEbiIcAL

Per Kerwin CJ.: Applying the test set forth in Labour Relations Board of Brpg. T,
Saskatchewan v. John East Iron Works Lid., 119491 A.C. 134, the _
jurisdiction conferred upon the Master by the impugned legislation
broadly conforms to the type of jurisdiction exercised by the Superior,
District or County Courts at Confederation. Section 31(1), in attempt-
ing to confer jurisdietion upon the Master in all cases no matter what
the amount claimed might be, is beyond the jurisdiction of the
Legislature of the Province. There is no similarity to references
directed under ss. 67 and 68 of the Judicature Act of Ontario. Here
the Master issues a final judgment subject only to appeal to the Court
of Appeal. This is not a matter of procedure within s. 92(14) of the
B.N A. Act, and the position is not bettered because of s. 31(2) of the
Mechanics’ Lien Act.

Per Locke, Cartwright, Abbott, Martland and Judson JJ.: Even though
this is a case where the Province has increased the jurisdiction of a
provincially appointed judicial officer, by redistributing the work with-
in a 8. 96 Court and assigning new work to this officer, nevertheless
the legislation is ultra vires. It is in conflict with the appointing power
under s. 96 of the B.N.A. Act for two reasons, namely, the nature
of the jurisdiction conferred upon the Master and the faci that he
is given power of final adjudication in these maitters, subject to the
usual right of appeal to the Court of Appeal as from a single judge.

The nature of the jurisdiction, which is clearly defined by s. 31(1) of the
Act, is a very wide departure from the work usually assigned to the
Master. The legislation makes him a judge in this particular type
of action. All his functions are exercised in an original way and
constitute a new type of jurisdiction for the Master which in many
aspects is not merely analogous to that exercised by a s. 96 judge
but is, in fact, that very jurisdiction, limited only to one particular
field of litigation. There is usually no inherent jurisdiction in the
office of the Master. Everything the Master does must be authorized.
This does mot mean, however, that the Legislature can assign any
and all work to him. Section 96 operates as a limiting factor.

As to the mode of exercise of the jurisdiction, the Master, being the only
trial officer in the County of York, gives a final adjudication, subject
to an appeal to the Court of Appeal. He is not acting as a referee
under ss. 67, and 68 of the Judicature Act. A distinction was correctly
drawn below between the position of the Master exercising delegated
jurisdiction as a referee and his position when he exercises original
jurisdiction under s. 81(1). Anything that he does on a reference
depends for its validity on the judge’s original order. On the other
hand, under the impugned legislation, the Master issues a judgment
which is subject to a direct appeal to the Court of Appeal. This
assignment of the power of final adjudication goes beyond procedure
and amounts to an appointment of 4 judge under s. 96 of the B.V.A.
Act.

80665-3—3
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The legislation is not saved by s. 31(2) of the Act, since the jurisdiction
of the judge ‘can only be sought if one or other of the litigants
chooses to apply for it and is assumed only in the judge’s diseretion.

Onrarto AND Per Locke, Martland and Ritchie JJ.: There is no analogy between the

Dispray
SERVICE
Co. Lrp.
V.
VICTOoRIA
Mep1cAL
Bupe. Litp.

limited and controlled jurisdiction of the Master on a reference and
the original jurisdiction under the authority which the Act purports to
confer, and which is not subordinate to but in substifution for the
jurisdiction of a judge of one of the Courts within the interdment
of 5. 96 of the B.N.A. Act. That jurisdiction is not a mere chenge in
the procedure of provincial Courts.

APPEAL from a judgment of the Court of Appeal for
Ontario!, quashing a judgment of the Master in a
mechanics’ lien action for want of jurisdiction. Aopeal
dismissed. '

D. B. Black, for the appellant Display Service Co. Ltd.

D. 8. Mazwell and L. A. Chalmers, for the Attorney
General of Canada.

A. Kelso Roberts, Q.C., C. R. Magone, Q.C., and Miss
C. M. Wysocki, for the Attorney-General for Ontario.

Tue CHIEF JUsTICE:—This is an appeal in a mechanics’
lien action against a decision of the Court of Appeal for
Ontario® which had allowed an appeal by the Royal Bank
of Canada from a judgment of the Master of the Supreme
Court of Ontario at Toronto and had quashed that judg-
ment. The Court of Appeal proceeded on the ground that
the Master had no jurisdiction to pronounce judgment
because s. 31(1) of The Mechanics’ Lien Act, R.S.0. 1950,
c. 227, as amended in 1953 by s. 21 of ¢. 61, was ultra vires
the Legislature of the Province of Ontario. An appeal to
this Court was launched by the plaintiff lienholder, Display
Service Co. Limited, but the Attorney-General for On-ario
was added as a party and he also appealed. One of the
defendants who was a first mortgagee has foreclosed and,
as a result, neither it, nor any other defendant, took pa-t in
the appeal. The Attorney General of Canada was permitted
to intervene and counsel on his behalf filed a factum and
supported the judgment of the Court of Appeal. The
Attorneys-General of the other Provinces were notified but
did not apply for leave to intervene.

1[19581 O.R. 759, O.W.N. 93, 16 DLR. (2d) 1.
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The judgment of the Master declared that the plaintiff 1959
was entitled to a lien for a large sum of money under The Arrv-Gen.
Mechanics’ Lien Act upon the land owned and occupied by Omﬁg AND
Victoria Medical Building, Limited. Before any evidence Dsrra¥

i SERvVICE
was taken counsel for that company had consented to judg- Co. L.

ment for the amount claimed. The company was required vz
to pay the money into Court on or before a fixed date, in B%EGD%
default of which the land was to be sold and the purchase =~ —
money applied as set forth in the judgment. The land being Xe7™2 CJ-
in the County of York the Master tried the action pursuant

to subs. (1) of s. 31 of the Aect, as amended in 1953. That
subsection, and subs. (2) as amended in the same year

which will be referred to later, read as follows:

(1) The action shall be tried in the county or district in which the
land or part thereof is situate before a judge of the county or
district court, provided that where the land is situate wholly in
the County of York the action shall be tried before a Master of
the Supreme Court or an Assistant Master.

(2) Notwithstanding subsection 1, upon the application of any party
to an action, made according to the practice of the Supreme
Court, and upon notice the court may direct that the action be
tried before a judge of the Supreme Court at the regular sittings
of the court for the trial of actions in the county or district in
which the land or part thereof is situate.

The Court of Appeal considered that s. 96 of the British
North America Act, 1867, applied and that the Legislature
was attempting to confer upon a provincial appointee, the
Master of the Supreme Court of Ontario, powers that apper-
tained only to judges of the Superior, District or County
Courts. The Attorney-General for Ontario contended that
at the date of Confederation the Master was a judicial
officer exercising a jurisdiction like that conferred upon him
by The Mechanics’ Lien Act and that an extension of his
jurisdiction beyond that possessed by him at Confederation
does not necessarily violate s. 96. He also contended that
the Legislature was merely dealing with the constitution,
maintenance and organization of provincial Courts includ-
ing procedure in civil matters within Head 14 of s. 92 of the
British North America Act. The relevant provisions of that
Act are the following:

92. In each Province the Legislature may exclusively make Laws in
relation to matters coming within the classes of subjects next hereinafter
enumersated, that is to say,—

* * *
80665-3—3%
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1959 14. The administration of justice in the Province, including the con-
ArTY ~G' BN stitution, maintenance, and organization of Provincial Courts, both of
ror  civil and of criminal jurisdiction, and including procedure in civil
ONTARIO AND matters in those courts.
DispLaY
SERVICE
CO;ULTD' 96. The Governor General shall appoint the Judges of the Superior,
Vicropia District, and County Courts in each Province, except those of the Courts

Mepica, of Probate in Nova Scotia and New Brunswick.
BI‘D_G’_'_I_‘TD' 100. The salaries, allowances, and pensions of the Judges of the
Kerwin C.J. Superior, District, and County Courts (except the Courts of Prodate in
e Nova Scotia and New Brunswick), and of the Admiralty Courts in cases
where the judges thereof are for the time being paid by salary, shall be
fixed and provided by the Parliament of Canada.

* * *

129. Except as otherwise provided by this Act, all laws in force in
Canada, Nova Scotia, or New Brunswick at the Union, and all Courts
of civil and criminal jurisdiction, and all legal commissions, powers, and
authorities, and all officers, judicial, administrative, and ministerial, exist-
ing therein at the Union, shall continue in Ontario, Quebec, Nova
Scotia, and New Brunswick respectively, as if the Union had nct been
made; subject nevertheless (except with respect to such as are enacted
by or exist under Acts of the Parliament of Great Britain or of the
Parliament of the United Kingdom of Great Britain and Ireland,, to be
repealed, abolished, or altered by the Parliament of Canada, or by the
Legislature of the respective Province, according to the authority of the
Parliament or of that Legislature under this Act.

At the time of Confederation in 1867 a lien of a contractor
on the land on which he had constructed a building or of
one who had furnished material incorporated in a bu:lding
or of a wage earner who had worked on such building was
unknown to the common law, whereunder the right of a
person to retain property upon which he had perfcrmed
labour applied merely to personal property. It was only in
1873, by 36 Vict., c. 27, that the Ontario Legislature enacted
“An Act to establish Liens in favour of Mechanics,
Machinists and others”. These liens and the rights of the
holders thereof were widened in scope by subsequent legis-
lation but by the terms of the first enactment, where the
amount of the claim was within the jurisdiction of the
county or division courts respectively, proceedings to
recover the same according to the usual procedure of the
said court by judgment and execution might be taken in the
proper division Court or the county Court of the county in
which the land charged was situate. The judge of the said
Courts might proceed in a summary manner by summons
and order, might take accounts and make the necessary
enquiries, and in default-of payment might direct the sale
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of the estate and interest charged at such time as the same
could be sold under execution. In other cases the lien might Arrv-Gew.
be realized in the Court of Chancery according to the usual gygsme axo

Dispray
procedure to that Court. ekt

Undoubtedly the decision of the Court of Appeal for Co. LTD
Ontario in French v. McKendrick', relied upon by the Vicronra

1959
——

appellant and the Attorney-General for Ontario, was B%?ﬁlﬁ,
approved by this Court in Reference Re Adoption Act, etc?, Ke rECJ

but at p. 417, Sir Lyman Duff speaking for the Court
pointed out the true meaning of that decision, viz, that
Division Courts, Courts established before Confederation,
exercising jurisdiction in contract and in tort within defined
limits as to amount and value, presided over, by the statute
constituting them, by a County Court judge or by a member
of the Bar named as deputy by one of the judges, were not
Courts within the scope of s. 96 of the British North
America Act and that, therefore, the enactment authorizing
the appointment of a deputy judge from the Bar by a
county judge was competent as well as legislation enlarging
the pecuniary limits of jurisdiction. In Labour Relations
Board of Saskatchewan v. John East Iron Works Ltd.2, the
Judicial Committee of the Privy Council, at p. 152, noted
that a passage from the judgment of the Board by Lord
Blanesburgh in O. Martineau v. City of Montreal* had been
made the basis for the proposition that it is incompetent
for provincial Legislatures to legislate for the appointment
of any officer of any provincial Court exercising other than
ministerial functions. They agreed with the view expressed
by Sir Lyman Duff in the Adoption Act case that that was
a wholly unwarranted view of Martineau’s case which was
directed neither to Courts of summary jurisdiction of any
kind nor to tribunals established for the exercise of juris-
diction of a kind unknown in 1867.

Furthermore i1t was pointed out in the Labour Relations
_case that it was sufficient for the purpose of the decision of
the Reference Re Adoption Act for Sir Lyman Duff to pose
this question:—“Does the jurisdiction conferred upon

1(1930), 66 O.L.R. 306, [19311 1 D.L.R. 696.
2119381 S.C.R. 398, 9 D.L.R. 497, 71 C.C.C. 110.
3119491 A.C. 134, [1948] 4 D.L.R. 673.

4119321 A.C. 113, 1 D.L.R. 353, 52 Que. K.B. 542.
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magistrates under these statutes broadly conform to a type
of jurisdiction generally exercisable by courts of summary

ONTAFI?I?, axp jurisdiction rather than the jurisdiction exercised by courts
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within the purview of s. 96?” In the Labour Relations
Board case Their Lordships pointed out that if the same
alternative had been presented to them they might well
answer it in like manner, but they preferred to put the
question in another way which might be more helpful in

Kerwin CJ- the decisions of similar issues, namely:—“Does the jurisdic-

tion conferred by the Act on the appellant Board broadly
conform to the type of jurisdiction exercised by the
Superior, District or County Courts?”

In the early days of The Mechanics’ Lien Act in Ortario
questions were raised as to whether a lien attached upon
an engine house and turn-table of a railway company and
it was argued that a lienholder was in a better position
than an execution creditor and that the true analogy was
with a vendor’s lien. In King v. Alford', Chancellor Boyd
following Breeze v. Midland R.W. Co2, stated that a ven-
dor’s lien arises out of the very nature of the transaztion
and is inapplicable to a lien created by the statute. While
he pointed out that the Act itself rather indicates an
analogy with proceedings by way of execution, he dic not
lay stress upon the point but at p. 646 referred with
approval to Pomeroy’s Equity Jurisprudence ss. 1238-9,
where it was stated that mechanics’ liens “are enforced by
ordinary equitable actions resulting in a decree for sale and
distribution of the proceeds identical in all their features
with suits for the foreclosure of mortgages by jucicial
action”.

Notwithstanding the fact that mechanics’ liens were
unknown at the time of Confederation, my view is that
Pomeroy correctly stated the nature of the action givea by
The Mechanics’ Lien Act and that to apply the test set
forth in the Labour Relations Board case the jurisdiction
conferred upon the Master by subs. (1) of s. 31 of The
Mechanics’ Lien Act broadly conforms to the type of juris-
diction exercised by the Superior, District or County Ccurts
at Confederation. This is not to say that, if it were so pro-
vided, a judge of a Division Court could not exercise the

1(1885), 9 O.R. 643, 2(1879), 26 Gr. 225.
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power to give judgment for the amount claimed and for 1959

the sale of the land so long as the amount involved was Arry-Gex.
within the jurisdiction of the Division Court or that such gxzamp axo
powers might not be exercised by a member of the Bar E;i‘;i‘ég
named as deputy by one of the judges,—following French Co.Lm.
v. McKendrick as approved in the Adoption Act case. Here, vigom
however, the amount involved is large and beyond the Mepican

e e e . “ . Brpe. L.
jurisdiction of a Division Court. The attempt to confer ——

jurisdiction upon the Master in all cases no matter what Kerwin C.J.
the amount claimed might be is beyond the jurisdiction of
the Legislature of the province.

This is not similar to references directed under ss. 67 and
68 of The Ontario Judicature Act. There the Master acts
as a referee pursuant to an order of a judge and he makes
a report which is subject to variation by a judge. In the
present case the Master issues a final judgment, which
requires no confirmation, but remains in full force and effect
unless set aside upon appeal to the Court of Appeal. This is
not a mere matter of procedure within Head 14 of s. 92 of
the British North America Act and the position is not
bettered because of subs. (2) of s. 31 of The Mechanics’
Lien Act. That subsection requires action by one of the
litigants as well as the exercise of a discretion by a Supreme
Court judge.

The appeal should therefore be dismissed but under the
circumstances there should be no costs.

The judgment of Locke, Cartwright, Abbott, Martland
and Judson JJ. was delivered by

JupsoNn J.:—This is an appeal from a judgment of the
Court of Appeal for Ontario' which holds that s. 31(1) of
The Mechanics’ Lien Act, R.S.0. 1950, c. 227, is beyond the
powers of the Ontario Legislature in so far as it requires
County of York actions to be tried before a Master or an
Assistant Master of the Supreme Court of Ontario. Section
31(1) reads:

The action shall be tried in the county or distriet in which the land
or part thereof is situate before a judge of the county or district court,
provided that where the land is situate wholly in the County of York

the action: shall be tried before a Master of the Supreme Court or an
Assistant Master.

1[1958] O.R. 759, O.W.N. 93, 16 D.L.R. (2d) 1. .
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199 The point of attack on the legislation is that this grant of
Arry-Gew. jurisdiction to the Master involves a violation of s. 96 ¢f the
Oname axp British North America Act, which reads:

]géil";;“ The Governor General shall appoint the Judges of the Superior,
Co. L,IC,E. District, and County Courts in each Province, except those of the Courts
. of Probate in Nova Scotia and New Brunswick.
VicToriA ..
éVIEDIiAL The issue is, therefore, a very narrow one, the appointing
Lo power expressed in s. 96 being raised as a barrier against
Judson J.

an attempted provincial distribution of function within
the Cou. itself. The function in question is obviously
judicial :n character and is being exercised by an officer of
one of the Courts mentioned in s. 96. The ratio of the judg-
ment under appeal may be briefly stated in these terms:
The Master, who is a judicial officer of the provincial
Supreme Court, cannot be given this judicial power by
8. 31(1) of The Mechanics’ Lien Act because he then has
a jurisdiction which “broadly conforms to the type of juris-
diction” exercised by those judges named in s. 96 of the
British North America Act. This is said to be so even though
The Mechanics’ Lien Act creates entirely new rights,
unknown either at common law or in equity because it
gives the Master, as the trial officer, unlimited authority
over all those matters covered by the Act, many of which
are normally to be found within the jurisdiction of a
Superior Court judge. Lastly, the judgment denies any
analogy which might save the legislation between the posi-
tion of the Master exercising delegated jurisdiction under
an order of reference made by a judge pursuant to The
Judicature Act and his position in exercising original juris-
dietion under s. 31(1) of The Mechanics’ Lien Act.

The position taken by the Attorney-General for Ontario
is that this assignment of function to the Master is leg:sla-
tion in relation to procedure in civil matters under s. 92(14)
of the British North America Act; that at the date of Con-
federation the Master was a judicial officer exercising a
like jurisdiction, and that an extension of this jurisdiciion
in this case does not violate s. 96 of the British North
America Act.

The Mechanics’ Lien Act was first enacted by the Legis-
lature of Ontario in 1873 (36 Vict., c. 27). A statutory lien
was given to mechanics, machinists, builders, contractors
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and other persons doing work upon or furnishing material  195°

to be used in the construction of buildings. The Act con- Arry-Gex.
ferred jurisdiction to enforce the lien upon the County or ONTANIO AND
Division Courts where the amount of the claim was within ]g;ff;gg
the jurisdiction of these Courts. Beyond these limits, the Co.Lm.
jurisdiction was in the Court of Chancery. The Master's viewoma
jurisdiction to try the action first appeared in 1890, 53 Vict., é\fggfi“;;) _
c. 37, in An Act to Simplify the Procedure for Enforcing ——
Mechanics’ Liens. This legislation also abolished the writ Judson J.
of summons in these actions. Proceedings were to be
instituted by the mere filing of a statement of claim in the
office of the master or official referee having jurisdiction in
the county where the lands were situate. By The Mechanics’
Lien Act, (1896), 69 Vict., ¢. 35, s. 31, provision was made
for the trial of these actions by the Master in Ordinary, a
local Master of the High Court, an Official Referee or a
judge of the High Court. At this point, jurisdiction was
withdrawn from the County and Division Courts and the
High Court Judge and the Master were left with concurrent
jurisdiction. The section in its present form goes back to
1916 when 1t was enacted by 6 Geo. V, c. 31, s. 1, which pro-
vided for the trial of County of York actions before the
Master and outside actions before the County or District
Court Judge. A new Act was passed in 1923 (13 and 14
Geo. V, c. 30) which preserved this position but added what
is now s. 31(2) giving any party the right to apply for a
trial before a Judge of the Supreme Court. Under this sub-
section the judge has no initiative. This rests with the
litigants and the judge’s order is a discretionary one and
does not issue as a matter of course. I have referred to the
history of the legislation because it shows the development
of the policy of the Legislature now expressed in s. 47(1)
of the Act to have these liens enforced at the least .expense,
with procedure as far as possible of a summary nature, and
it 1s, I think, accurate to state that most of this litigation in
the County of York has been, since 1916, dealt with by the
Master or Assistant Master in accordance with the expressed
policy of the Act.

This is not a case where the Province has appeinted a
new judicial officer to preside over a newly created court or
tribunal but one where the Provinece has increased the



42

1959
——

SUPREME COURT OF CANADA [1960]

jurisdiction of a judicial officer already appointed by the

Arry-Gex. Province. There is no question here of the use of a device to
FOR . .
O~marro axp Create a new s. 96 court with a new s. 96 judge under

Disrray
SERVICE
Co. L.
V.
ViCTORIA
MEDicAL

BuLpg. Litp.

Judson J.

another name. What is happening is that work is being
redistributed within the s. 96 court itself and new work
assigned to a provincially appointed judicial officer. In a
sense it is not even an exclusive assignment when a judge
of the court, on motion by one of the parties, has the power
of removal under s. 31(2).

Nevertheless, it is my opinion that the judgment under
appeal is well founded and that this legislation is in conflict
with the appointing power under s. 96 of the British North
America Act, and I reach this conclusion for two reasons—
the nature of the jurisdiction which is conferred upor. the
Master and the fact that he is given the power of final
adjudication in these matters, subject to the usual right of
appeal to the Court of Appeal as from a single judge.

The nature of the jurisdiction is clearly definec by
8. 32(1) of the Act:

32.(1) The Master, Assistant Master and the county or district ‘udge,
in addition to their ordinary powers, shall have all the jurisdiction,
powers and authority of the Supreme Court to try and completely dis-
pose of the action and questions arising therein, including power to set
aside a fraudulent conveyance or fraudulent mortgage, or a mortgage
which amounts to a preference within the meaning of the Bankruptcy
Act (Canada), or of The Assignments and Preferences Act, anl all
questions of set-off and counterclaim arising under the building contract
or out of the work or service done or materials furnished to the property
in question.

This is a very wide departure from the work ustally
assigned to the Master. This legislation makes him a judge
in this particular type of action, which is essentially one
for the enforcement of a statutory charge on the interest
in the land of the person who is defined as the owner. The
constituent elements of the jurisdiction are fully analvsed
in the reasons of the Court of Appeal. In addition to the
matters mentioned in s. 32(1) and the enforcement of the
charge itself, they comprise unlimited monetary claims,
the power to appoint an interim receiver of the rents and
profits of the land or a trustee to manage and sell the prop-
erty and the power to make a vesting order in the purchaser
and an order for possession. All these functions are exercised
in an original way and constitute a new type of jurisdiesion
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for the Master which in many aspects is not merely 19_53
analogous to that exercised by a s. 96 judge but is, in fact, Arrv-Gax.
that very jurisdiction, limited only to one particular field ONTAF;’fO AND
of litigation. While it is true that the Master’s jurisdiction DIseLev
is very varied in charaeter, it is, I think, largely concerned Co. L.
with preliminary matters and proceedings in an action, vieemn
necessary to enable the case to be heard, and with matters BLI/;[:(?IIC:;I;)
that are referred to that office under a judge’s order. There o
is no inherent jurisdiction in the office as there is in the
office of a Superior Court judge. I am content to adopt the
judgment of Harvey C.J.A. in Polson Iron Works v. Munns',
for its account of the historical origins of the office and the
broad outlines of the jurisdiction, and it is sufficient to say
that everything the Master does must be authorized by the
Rules of Practice, The Judicature Act or some other statute.
This does not mean, however, that the Legislature can
assign any and all work to him. Section 96 operates as a
limiting factor. If this were not so, there would be nothing
to prevent the withdrawal of any judicial function from a
s. 96 appointee and its assignment to the Master.

Judson J.

The mode of exercise of the jurisdiction in question is
also significant in the determination of this dispute. The
Master, under this legislation, is the only trial officer in
the County of York. He gives a final adjudication, subject
to an appeal to the Court of Appeal. He is not acting as
a referee under ss. 67 and 68 of The Judicature Act. These
sections read:

67. (1) Subject to the rules and to any right to have particular cases
tried by a jury, a judge of the High Court may refer any question

arising in an action for inquiry and report either to an official referee
or to a special referee agreed upon by the parties.

(2) Subsection 1 shall not, unless with the consent of the Crown,
authorize the reference to an official referee of an action to which the
Crown is a party or of any question of issue therein.

68. In an action,

(a) if all the parties interested who are not under disability consent,
and where there are parties under disability the judge is of opinion
that reference should be made and the other parties interested
consent; or,

(b) where a prolonged examination of documents or & scientifie
or local investigation is required which cannot, in the opinion of a
court or a judge conveniently be made before a jury or con-
ducted by the court directly; or,

1(1915), 24 D.L.R. 18.
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(¢) where the question in dispute consists wholly or partly of matters
of account,

a judge of the High Court may at any time refer the whole action cr any

ONTARIO AND guestion or issue of fact arising therein or question of aceount either to
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an official referee or to a special referee agreed upon by the parties.

These sections may be traced back to the Common Law
Procedure Act of Upper Canada, 1856 (Can.), c. 43, and still
further to the English Common Law Procedure Act, 1854,
17-18 Viet., e¢. 125, and are the necessary source of the
judicial power to direct a reference concerning the matters
dealt with in the sections, for there is nothing inherent in
the office of a Superior Court Judge which would justify
such a reference. The judgment under appeal correctly
draws a distinction between the position of the Master
exercising delegated jurisdiction as a referee under ss. 67
and 68 of The Judicature Act and his position when he
exercises original jurisdiction under s. 31(1) of The
Mechanics’ Lien Act. Anything that he does on a referance
depends for its validity on the judge’s original order. His
findings must be embodied not in a judgment but in a report
which is subject to control of the judge on a motion for
confirmation, variation or appeal; Martin v. Cornhill Insur-
ance Co. Ltd.*. On the other hand under the impugned sec-
tion the Master issues a judgment which is subject w0 a
direct appeal to the Court of Appeal.

At first glance, it might be thought that the Legislature,
which can authorize a judge to direct a reference in the
circumstances mentioned in ss. 67 and 68 of The Judicature
Act, could decide that in a particular case there should be no
need of delegation but a direct assignment of funetion with
a consequent simplification of civil procedure. But I am
satisfied, as was the Court of Appeal, that the assignment
of the power of final adjudication to the Master goes beyond
procedure and amounts to an appointment of a judge under
8. 96 of the British North America Act. The position of the
Master as a referee acting under a judge’s order and report-
ing back to the Court is fundamentally different from his
position under the impugned legislation as an indepencent
trier of fact and I think that the Court of Appeal was right
in rejecting any analogy between the two positions.

1[1935] O.R. 239, 2 D.L.R. 682.
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For the same reason, I agree with the Court of Appeal in 1%

its decision that s. 31(2) does not save this legislation. This ATT;GEN.
: R
section reads: ONTARIO AND

31. (2) Notwithstanding subsection 1, upon the application of any ]S);ifr?g;
party to an action, made according to the practice of the Supreme Court, Co. Ltp.
and upon notice the court may direct that the action be tried before v

a judge of the Supreme Court at the regular sittings of the court for the VicTorIA

trial of actions in the county or district in which the land or part thereof Bl\fl;ﬂé’liﬁ
is situate. ) ’
Judson J.

While the jurisdiction of the judge is not completely "~
ousted by the Act, it can be sought only if one or other of
the litigants chooses to apply for it and it is assumed only
in the judge’s discretion. This section leaves untouched the
fundamental objection to the legislation that a grant of
original jurisdietion to the Master in a case of this kind can-
not stand in view of s. 96. "

The problem, in the precise form in which it appears in
this litigation, is not new. It was dealt with by the Alberta
Court of Appeal in Colonial Investment and Loan Co. v.
Grady', where a unanimous Court held that the Legislature
could not direct that actions for the enforcement of mort-
gages and agreements of sale should be brought before the
Master. This legislation gave the Master unlimited juris-
diction within the fields assigned to him and the power to
pronounce a final judgment subject to the usual right of
appeal direct to the Appellate Division. In C. Huebert Ltd.
v. Sharman?®, the Manitoba Court of Appeal invalidated a
section of The Mechanics’ Lien Act which authorized the
judge of the Court having jurisdiction in these matters (in
this case the County Court) to refer the whole trial of the
action to the referee in chambers of the Court of King’s
Bench. The ratio of the decision was the same as in the
present case—the nature of the jurisdiction and its exercise
by a provincially appointed officer of the Court, including
the power of final adjudication.

I would dismiss the appeal but without costs. The only
issue here was the constitutional one, the subject-matter
of the litigation having disappeared as a result of a fore-
closure action brought by a mortgagee who had priority
over the lien.

1(1915), 24 DLR. 176, 8 AL.R. 496.
2[1950]1 2 D.L.R. 344, 58 Man. R. 1.



46
1959

——
Arry-GEN.
FOR
ONTARIO AND
Dispray
SERVICE
Co. Litp.

v.
VICTORIA
MEDICAL
Brpa. L.

Ritchie J.

SUPREME COURT OF CANADA [1960]

The judgment of Locke, Martland and Ritchie JJ. was
delivered by

Rircam J.:—I have had the benefit of reading the
decisions of the Chief Justice and Mr. Justice Judson ir. this
case, and as I agree with their reasons and coneclusion it
would be superfluous for me ‘to retrace the ground which
they have covered so fully.

I would like, however, to address myself briefly tc the
interesting and careful argument of the Attorney-General
of Ontario to the effect that actions brought to enorce
mechanics’ liens, as they consist “wholly or in part of mat-
ters of mere account”, are the type of “matters” which at
and before Confederation could be and were referred by
order of the Court or a judge to officers of the Cours for
final determination under the provisions of the Common
Law Procedure Act of Upper Canada, 1856 (Can.), c. 43,
8. 84 et seq. and that it therefore follows that the provisions
of The Mechanics’ Lien Act, R.S.0. 1950, c. 227, s. 31 et seq.
do not create a new jurisdiction for masters and assistant
masters but simply constitute a procedural change for the
purpose of simplifying administration by doing away with
the requirement of an order of the Court and conferring
the necessary authority directly on masters and assistant
masters to try and completely dispose of such actions where
the land is situate wholly in the county of York which
change is well within the legislative competence of the
provincial Legislature by virtue of the provisions of ss. 129
and 92(14) of the British North America Act. Section 84 of
the said Common Laew Procedure Act, supra, reads as
follows:

If it be made to appear, at any time after the issuing of the writ
to the satisfaction of the Court or a Judge, upon the application of either
party, that the matters in dispute consist wholly or in part of matters of
mere account, which cannot conveniently be tried in the ordinary way,
it shall be lawful for such Court or Judge, upon such application, if they
or he think fit, to decide such matter in & summary manner, or to order
that such matter, either wholly or in part, be referred to an arbit-ator
appointed by the parties, or to an officer of the Court, or in country causes
to the Judge of any County Court, upon such terms as to costs and ocher-
wise as such Court or Judge shall think reasonable; and the decision or
order of such Court or Judge, or the award or certificate of such referee,
shall be enforceable by the same process as the finding of a Jury upon
the matter referred.
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One of the main premises on which the foregoing proposi- 1959

tion rests is that an “award” made by an officer of the Court Arry-Gen.
pursuant to the said s. 84 was accorded a degree of finality ONngf}, AND
which does not attach to a “report” made in accordance with ls)éi"?;gg
s. 71 of the Ontario Judicature Act (hereinafter referred to Co. L.
as the “Judicature Act”), and it was strongly contended vioream
that the cases of Brown v. Emersont, Cruikshank v. Float- é‘f,’f;”i“;;,
ing Swimming Baths Company?® and Lloyd v. Lewis®, served =~ ——

to bear out this contention. Ritchie J.

That such an “award” was “final between the parties”
unless moved against in the time provided by s. 89 of the
Common Law Procedure Act is clear from the terms of that
section, see Cumming v. Low?, but it is not possible to assess
the quality or effect of the “award” or “report” itself with-
out having regard to the latter words of the said s. 84 which
provide that “The award or certificate of such referee, shall
be enforceable by the same process as the finding of a jury
on the matter referred”. See in this regard White v.
Beemer®, per Boyd C. at 532 and Cook v. The Newcastle
and Gateshead Water Company®.

If the effect of such an “award” was indeed equivalent
to the finding of a jury and enforceable only by order of
the Court, then it is at once apparent that a wide gulf is
fixed between the jurisdiction of an officer of the Court
acting on such a compulsory reference and that of a master
or assistant master acting under s. 31 et seq. of The
Mechanics’ Lien Act and thereby endowed with all the
powers of the Supreme Court (s. 32(1)).

There is, however, a more fundamental factor which lies
at the very root of all the cases above referred to and that
is that the jurisdiction of the master, referee, arbitrator or
other officer to whom a matter has been referred either for
award, report or decision in all instances finds its source in
and is limited and controlled by an order granted in the
discretion of a judge, and in my view this factor of itself
invalidates the analogy between the jurisdiction of a master
to whom a matter was referred under the Common Law

1(1856), 17 CB. 361, 139 ER. 2(1876), 1 C.P.D. 260.
1112,

8(1876), 2 Ex. D. 7. 4(1883), 2 O.R. 499.
5(1885), 10 P.R. (Ont.) 531. 6(1882), 10 Q.B.D. 332.
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Procedure Act or indeed under The Judicature Act and that
of a master or assistant master acting under the authority

ONngﬁ) axp Which The Mechanics’ Lien Act purports to confer.
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Much of the work entrusted to masters and assistant
masters by The Mechanics' Lien Act is no doubt the same
as the type of work done by masters pursuant to order of
the Court at and before Confederation, but “the type of
work done” and “the type of jurisdiction exercised” ars two
very different things and the type of trial jurisdiction exer-
cised by masters under both the Common Law Proczdure
Act and under ss. 67 and 68 of The Judicature Act before
and since Confederation is a subordinate and delezated
jurisdiction dependent for its existence in each case on the
exercise of the discretion of a judge whereas the jurisdiction
which The Mechanics’ Lien Act purports to acecord to
masters and assistant masters is original jurisdiction directly
conferred by legislation and is not subordinate to but in
substitution for the jurisdiction of a judge of one of the
courts within the intendment of s. 96 of the British North
America Act.

There can be no doubt as to the right of the Province to
effect changes in the procedure of provinecial Courts but
authority to control the manner in which jurisdiction is to
be exercised is not the same thing as the authority to
appoint the judges entrusted with exercising it and pro-
vineial control of the administration of provincial Courts
exceeds its limit when it is assumed that it includes the
right so to change the means of enforcing jurisdiction as to
change the type of jurisdiction itself from that of a sub-
ordinate judicial officer to that of a Court within the intend-
ment of s. 96 while at the same time retaining the right to
appoint such an officer.

Appeal dismissed without costs.
Solicitors for the appellant, Display Service Co.: Black,
Bruce & Black, Toronto.

Solicitor for the Attorney General of Canada: W. R.
Jackett, Ottawa.



S.CR. SUPREME COURT OF CANADA 49

Solicitor for the Attorney-General for Ontario: C. R. 1959

-

ATrv-GEN.
Magone, Toronto. ron

~ Solicitors for the Royal Bank of Canada: McMillan, O%“;‘;‘;?A;‘,ND
SERVICE

Binch, Stuart, Berry, Dunn, Corrigan & Howland, Toronto. &g 1mp.
v.

Victoria

Mep1caL

Brpa. Lirp.

Ritchie J.

WORLDWIDE EVANGELIZATION
APPELLANT; 1959

CRUSADE (CANADA) (Plaintiff) T
un.
Nov.30
AND —
THE CORPORATION OF THE VIL-
LAGE OF BEAMSVILLE (Defend- REsPONDENT.

17 7

ON APPEAL FROM THE COURT OF APPEAL FOR ONTARIO

Tazation — Municipal — Missionary training centre — Whether property
exempt from municipal taxation as “seminary of learning maintained
for philanthropic or religious purposes’—The Assessment Act, R.S.O.
1950, c. 24, s. 4(6).

The plaintiff, a non-profit evangelical corporation, owned properties in
the defendant municipality, which it used for training and preparing
persons to be missionaries in foreign fields. The training given consisted
of Seripture readings and general religious discussions, and in learning
skills considered valuable to missionaries, such as cooking, sewing,
motor mechanics, carpentry, ete. There was no fixed curriculum.

The plaintiff sued the municipality for a declaration that the properties
were exempt from taxation under s. 4(5) of The Assessment Act, which
provides exemption from tax for buildings used bona fide “in connec-
tion with and for the purposes of a seminary of learning maintained
for philanthropic or religious purposes, the whole profits of which are
devoted or applied to such purposes”. The action was dismissed by the
trial judge, and this judgment was affirmed by a majority in the Court
of Appeal.

Held (Kerwin CJ. and Judson J. dissenting): The plam’mﬁ was entitled to
the exemption claimed.

The word “seminary” standing by itself, has no fixed legal meaning. It
is not a term of art and its primary meaning is simply a place of
education. The proper way to decide whether para. 5 of s. 4 of the
Act applied was not to compare the plaintiff’s method of instruction
with that given in other institutions falling within the description of
“seminary of learning”, but rather to inquire whether those in attend-

*PresEnT: Kerwin CJ. and Locke, Cartwright, Martland and
Judson JJ.

80665-3—4
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1959 ance learned to fulfil better and more effectively the religious purpose
WORHL;;VIDE to which they had dedicated themselves. The evidence showed that
EVANGELIZA- that result was achieved.

TION

Crusam APPEAL from a judgment of the Court of Appeal for

C ) . . .
¢ e Ontario?, affirming a judgment of LeBel J. Appeal allowed,

NLLAGE OF 12 orwin C.J. and Judson J. dissenting.

et al.

—_ P. B. C. Pepper, for the plaintiff, appellant.
G. M. Lampard, Q.C., for the defendant, respondent.

The judgment of Kerwin CJ. and Judson J. was
delivered by

Ter Cmmr Justice (dissenting):—1 agree with the
reasons given by Schroeder J.A. The appeal should be dis-
missed with costs.

The judgment of Locke, Cartwright and Martland JJ.
was delivered by

CarrwricaT J.:—This as an appeal from a judgment of
the Court of Appeal for Ontario' dismissing an appeal from
a judgment of LeBel J., as he then was, whereby the appel-
lant’s action for a declaration that certain property owned
by it situate in the respondent village is exempt from taxa-
tion was dismissed. Mackay J.A., dissenting, would have
allowed the appeal and granted the declaration.

The relevant facts are not in dispute. They are con-
veniently summarized in the following passage in the
reasons of Mackay J.A.:

The Plaintiff is a corporation incorporated by Letters Patent issued
pursuant to the provisions of The Ontario Companies Act. The Letters
Patent provide that the corporation shall be carried on without the purpose
of gain for its members, and that any profit or other accretions wo the
corporation shall be used in promoting its objects. The purposes and cbjects
of the corporation as set out in the Letters Patent are:

“To train, equip and send missionaries for service in the foreign
countries in which the Worldwide Evangelization Crusade operates; to
maintain and support such missionaries; to disseminate missionary
and spiritual literature and information; and to do all such other
things as are incidental or conducive to the attainment of the above
objects.”

The properties owned by the appellants are two adjoining house
properties known as Numbers 127,133 and 149 King Street, in the Village
of Beamsville. The permanent staff, who live on the premises, ar= Mr.
Arthur E. Frid, Canadian Secretary and Executive Officer of the appellant
corporation, his wife, who is a former school teacher; Miss Evelyn Tl.omas,

1119571 O.R. 80, 6 D.L.R. (2d) 605.
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a former school teacher and also a qualified dietitian, and Miss Annabel
Truedson, also a former school teacher, who acts as treasurer and as secre-
tary and assistant to Mr. Frid.

The only purpose for which the premises are said by the appellant to
be used is for training and preparing candidates for service as missionaries
in foreign fields. The students are persons who are either graduates of
recognized Bible Schools and ordained for the ministry, or persons who are
qualified to be ordained, and in addition to these students, missionaries
who are former graduates of the institution and who have served as
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missionaries in foreign fields, are required, when they return to Canada, Cartwrlght J.

on furlough to attend in the dual capacity of students taking a refresher
course and as Instructors to give instruction and counsel in regard to
problems and conditions encountered by them in their work as missionaries,
to those students who have not yet served as missionaries.

While there is no fixed curriculum, the staff and all students each
morning, for two and a half hours, attend a meeting for Seripture reading
and general religious discussion, including the application of the lessons of
the Scriptures to practical daily problems of living and working, par-
ticularly with relation to missionary work in foreign fields, During the rest
of the day the students are given instruction in dietetics, cooking, sewing,
motor mechanics and carpentry, a knowledge of such skills being con-
sidered necessary to enable them to successfully carry on their work as
missionaries in foreign fields under primitive conditions. The minimum
length of time the students are required to attend at the institution is six
months and the maximum two years. There are no examinations and the
length of time the students attend depends on the discretion of the staff,
the students being allowed to leave and enter missionary work when the
staff feel that they are qualified to do so. The institution is financed by
voluntary contributions. The students do not pay any fees or make any
payment for board and lodging. The staff do not receive any salaries.

The appellant’s claim to exemption is based on para. 5
of s. 4 of The Assessment Act, R.S.0. 1950, c. 24, but it
will be convenient to set out paras. 4 and 6 of that section

also:
4. All real property in Ontario shall be lable to assessment and taxza-
tion, subject to the following exemptions from taxation:—

* * *

4. The buildings and grounds of and attached to or otherwise bona
fide used in connection with and for the purposes of a university, high
school, public or separate school, whether vested in a trustee or other-
wise, so long as such buildings and grounds are actually used and
occupied by such institution, but not if otherwise occupied.

5. The buildings and grounds of and attached to or otherwise bona
fide used in connection with and for the purposes of a seminary of
learning maintained for philanthropic or religious purposes, the whole
profits from which are devoted or applied to such purposes, but such
grounds and buildings shall be exempt only while actually used and
occupied by such seminary.

80665-3—43
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6. The buildings and grounds not exceeding in the whole fifty acres
of and attached to or otherwise bona fide used in connection with and
for the purposes of a seminary of learning maintained for educational
purposes, the whole profits from which are devoted or applied to such
purposes, but such grounds and buildings shall be exempt only while
actually used and occupied by such seminary, and such exemption shall
not extend to include any part of the lands of such a seminary which
are used for farming or agricultural pursuits and are worked on shares
with any other person, or if the annual or other crops, or any part
thereof, from such lands are sold.

It is conceded that the activities carried on by the appel-
lant in the buildings and grounds for which it claims exemp-
tion are “for religious purposes” but the respondent con-
tends that those activities are not such as to bring the
appellant’s institution within the meaning of the wcrd “a
seminary of learning” as used in para. 5.

I agree with the view expressed by Schroeder J.A. that
the word “seminary”, standing by itself, has not acquired
any fixed legal meaning. It is not, in my opinion, a term of
art and its primary meaning is simply a place of education.

It is, however, argued for the respondent that the rhrase
“g seminary of learning” requires as a condition of its
application to any institution that the instruction given
therein shall be of a higher standard of scholarship and
erudition than that given in the appellant’s establishment,
and shall approximate that given in universities. One diffi-
culty that I have in accepting this argument is that any
institution fulfilling the suggested requirements would
appear to fall within either para. 4 or para. 6 of s. 4, and
para. 5 would become unnecessary.

It appears from uncontradicted evidence that the pur-
pose of those attending the appellant’s establishment is to
learn how to become missionaries or, in the case of those
who are already engaged in that calling, to become better
missionaries. It further appears that there has been great
success in achieving the desired result. Learning to be
better missionaries is no mere by-product or chance -esult
of these persons living and working together in this estab-
lishment; it is the primary purpose of their association.
That the subjects of their study comprise only the Holy
Seriptures and those practical skills useful in the muission
field does not, in my opinion, render the word “learning”
inapt to describe their activities.
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In my opinion, the proper way to decide whether para. 5 1959

is applicable is not to compare the appellant’s method of ]\;‘Vonwwmm
instruction with that given in other institutions which “ pon

undoubtedly fall within the description of “seminary of GrUsabe

. : .. . (Canaa)
learning”, but rather to inquire whether those in attendance P
do learn to fulfil better and more effectively the religious gﬁﬁ:ﬁg&
purpose to which they have dedicated themselves. et al.

I have reached the conclusion that the appellant is CmEht 7.
entitled to the exemption claimed.
While in view of the difference of opinion in the Courts
below I have endeavoured to express my reasons in my own
words, I wish also to rest my judgment on the reasons of
Magckay J.A. with which T am in full agreement.
I would allow the appeal and direct that judgment be
entered for the appellant for the declaration claimed with
costs throughout.
Appeal allowed unth costs, Kerwin C.J. and Jupson J.
dissenting.
Solicitors for the defendant, respondent: Seymour, Lam-
pard, Goldring & Young, St. Catharines.
ALEXIS NIHON COMPAGNIE APPELLANT
LIMITEE (Defendant) ....... o 1%
*Jun. 8,9
AND Nov.30
ARTHEM DUPUIS (Plaintiff) .......... REsSPONDENT.

ON APPEAL FROM THE COURT OF QUEEN’S BEN CH, APPEAL SIDE,
PROVINCE OF QUEBEC

Contracts—Agency—Subsequent clouse added to contract making basic
change in relationship—Seller and buyer—Oral testimony—Art. 123/
of the Civil Code.

By a written contract, establishing an agency relationship between the
plaintiff and the defendant company, the latter was to receive a com-
migsion on the sale of lumber supplied by the plaintiff. Subsequently
a clause was added to the contract whereby the defendant agreed to
pay the plaintiff for the lumber covered by the contract and its addi-
tions “f.0.b. St. Paulin” the prices set out in a schedule. From that

*PregenT; Kerwin C.J. and Taschereau, Locke, Fauteux and Abbott JJ.
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time on, the defendant treated the transactions as sales. The plaintiff
sued to recover the difference between the market price obtained by
the defendant less the commission and the price paid to him according
to the schedule, and asked for the cancellation of the contract. The
trial judge maintained in part the action and held, inter alia, tbat the
addition to the contract had not changed the agency relationship but
had only established a floor price. This judgment was affirmed by the
Court of Appeal.

Held: The action should be dismissed.

The addition to the contract changed the relationship of the parties from
one of agency to one of sale, and the plaintiff had received all that
he was legally entitled to receive. The conduct of the plaintiff, after
the addition had been made, showed that he was aware that the con-
tract had been basically altered. Oral testimony to the effect that the
schedule merely fixed a floor price was not admissible.

APPEAL from a judgment of the Court of Queen’s
Bench, Appeal Side, Province of Quebec!, affirming a judg-
ment of Lalonde J. Appeal allowed.

R. H. E. Walker, Q.C., for the defendant, appellant.
G. D. McKay, Q.C., for the plaintiff, respondent.

The judgment of the Court was delivered by

TascHEREAU J.:—Le demandeur-intimé a institué contre
la défenderesse-appelante une action devant la Cour
supérieure siégeant & Montréal, dans laquelle il réclarne la
résiliation d’un contrat intervenu entre les parties, ’annula-
tion de nombreuses quittances qu’il aurait consenties, ainsi
que la somme de $6,383.78. Cette action a été maintenue
partiellement jusqu’a concurrence de $5,420.41 par I’Lono-
rable Juge Lalonde de la Cour supérieure qui a, en outre,
déclaré nuls et non avenus, comme étant entachés de fraude
et de dol, tous les réglements, regus, quittances, donnés par
le demandeur & la défenderesse, mais n’a pas résilié le con-
trat. La Cour du banec de la reine?, M. le Juge Montgomery
dissident, a confirmé cette décision.

Le 5 novembre 1949, 'intimé a autorisé par contrat écrit
la compagnie appelante & vendre sur le marché toute sa
production de bois franc (merisier seulement), au prix
courant du marché lors de la vente, sur une base de retenue
de 15 pour cent sur le montant total de chaque vente, et
d’'un escompte de 2 pour cent si les paiements étaient
effectués dans les dix jours. Les parties ont convenu de la

1719581 Que. Q.B. 789.
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fagon dont le bois serait scié, ot il serait empilé et de quelle 1999

maniére on procéderait au mesurage et 4 l'inspection. En %mxxs
. . . THON
ce qui concerne le paiement, la compagnie appelante s’est (o, L,
oblige de payer & lintimé Dupuis, dans les dix jours >
suivant l'arrivée des chars & destination, le montant du_ —
. . , \ . Taschereau J.
prix de la vente faite par I'appelante & ses propres clients,” —

moins la retenue ci-dessus mentionnée.

Aprés la signature de ce contrat, plusieurs livraisons de
bois ont été effectuées par 'intimé. Dans la suite, & maintes
reprises depuis le 5 novembre 1949, I'appelante a fait des
avances & l'intimé, entre autres, le 11 novembre 1949, le
23 décembre de 1a méme année, le 16 janvier, le 7 février et
le 15 mai 1950.

Chaque fois que I'une de ces avances était consentie par
Pappelante & l'intimé, une “addition” au contrat original
était faite et signée par les parties, et comme conséquence
de ces additions, et particuliérement de celle du 16 janvier
1950, 'appelante prétend qu’elle est devenue 1’acheteur du
bois que lui Lvrait Pintimé, et qu’en conséquence, elle a
assumé elle-mé&me les risques des fluctuations du marché
du bois. I1 s’ensuivrait, toujours d’aprés 'appelante, que ce
ne serait plus le premier contrat qui trouverait son applica-
tion en ce qui concerne le prix & étre payé, mais que les
parties devaient étre gouvernées par les termes mémes de
ces additions qui devaient dans l'avenir déterminer leurs
relations juridiques.

11 est admis que le contrat original établissait une relation
d’agence entre les parties, et que appelante devait vendre
le bois de Dupuis Yintimé, au prix courant du marché lors
de la vente, en remettre le produit 4 P'intimé et retenir, pour
elle, la commission mentionnée précédemment.

Dans ces additions faites au contrat du 5 novembre 1949,
nécessitées apparemment par le fait que la compagnie
appelante faisait des avances & l'intimé supérieures & la
quantité de bois livré, il est stipulé que appelante devenait
propriétaire du bois expédié, afin qu’il lui soit permis de
transporter cette marchandise aux banques, pour obtenir
des emprunts sous 'empire de la s. 88 de la Loi des Banques.
Mais Vaddition du 16 janvier 1950, qui est la troisidéme &
étre faite, comporte & mon sens une portée beaucoup plus
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considérable que les autres. Cette addition renferme la
clause habituelle des autres additions, et une autre qui se lit
ainsi:

Comme suite au contrat susmentionné et aux additions audit contrat,
il est par la présente consenti que Alexis Nihon Cie Ltée paiera & Arthem

Taschereau J. Dupuis pour le bois couvert par le contrat et ses additions, les priz suivants

fa.b. chars St-Paulin, Qué., moins 15% de retenue et 2% d’escompte pour
paiement dans les dix jours.

Les prix indiqués dans cette entente intervenue entre les
parties sont les suivants:

5/4 6/4 8/4 10/4 12/4
FAS. ..ol 160.00 165.00 175.00 180.00 190.00
SELECT ............. 135.00 140.00 145.00 150.00 160.00
NO. 1 COMMUN .... 9500 105.00 110.00 115.00 120.00

Le prix du 4/4 a déja été établi par entente précédente.

Cette convention, par conséquent, ne fixe pas seulement
le prix du bois & étre livré apres la date ou elle a été siznée,
soit le 16 janvier 1950, mais également le prix de celui livré
avant et qui n’a pas encore été payé, car on y trouve les
mots suivants: “paiera & Arthem Dupuis pour le bois
couvert par le contrat et ses additions”.

Le juge de premiére instance a conclu que cette addition
au contrat faite le 16 janvier 1950, n’a pas changé la nature
des liens juridiques qui pouvaient exister entre les pa-ties,
c’est-a-dire une relation de principal et d’agent, mais n’a
fait qu’établir un “plancher” au prix du bois que livrait le
demandeur-intimé. I1 a également conclu que le contrat
d’agence & commission continuait de subsister et que
Pappelante devait remettre & l'intimé le montant totel du
prix recu de ses propres acheteurs, toujours en retenant la
commission de 15 pour cent plus 2 pour cent d’escomp-e. Il
a été d’opinion que pour rendre compte & l'intimé, 'appe-
lante s’est basée frauduleusement sur les prix mentionnés
au contrat du 16 janvier 1950, au lieu de se baser sur les
montants réellement percus des débiteurs. Parce que 1'appe-
lante n’a payé que le montant mentionné au contrat du
16 janvier 1950, au lieu de rendre compte du prix auquel le
bois a été réellement vendu, il en vient & la conclusion qu’il
y a eu fraude de la part de I'appelante.

Mais ce raisonnement du juge au procés ne peut révéler
la fraude de I'appelante que si Paddition du 16 janvier 1950
a réellement fixé un “plancher”, obligeant tout de méme
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Pappelante & payer & l'intimé tous les montants que les 1959
débiteurs pourraient verser & l’appelante, au dessus de ce 1J\XILEXIS
THON

plancher établi. Co. L.

11 est bon de noter que, par le jugement qu’il & rendu, DU}i;ns
M. le Juge Lalonde n’annule pas la convention ou l’additionT%cE;au 5.
faite au contrat original le 16 janvier 1950, qui continuait  —-
en conséquence 3 lier les parties. Le juge au procés base par-
ticuliérement son jugement sur le fait que par les termes
mémes de cette addition, le demandeur aurait dii recevoir
tous les montants supérieurs & ce plancher que les débiteurs
de I'appelante payaient. C’est précisément parce que 'appe-
lante n’a pas donné effet & cette interprétation faite par
M. le Juge Lalonde et qu’un montant moindre a été remis,
que 'on prétend que Pappelante s’est rendue coupable de
manoceuvres frauduleuses en laissant croire & l'intimé que
ses prix mentionnés 4 "‘addition” étaient véritablement les
prix pergus par 'appelante.

M. le Juge Casey, qui a écrit le jugement majoritaire de
la Cour du banec de la reine', exprime 3 peu prés la méme
opinion. Il soutient que ce document du 16 janvier 1950
n’établit pas de changement dans les relations juridiques
des parties, mais comme M. le Juge Lalonde, il croit que
son effet a été d’établir un “plancher” pour le prix du bois,
et que l'intimé avait droit de percevoir I'excédent du prix,
fixé au plancher, ¢'il en existait un.

Je suis d’opinion que les termes de ce document du
16 janvier 1950 ne présentent pas d’ambiguité, Ce dernier
est en effet bien différent du premier contrat qui en était un
d’agence, tandis que le second a fait disparaitre cette rela-
tion juridique. Les termes employés d’ou découle pour les
parties une nouvelle relation d’acheteur & vendeur sont
complets et non équivoques. Ils altérent fondamentalement
ce qui caractérisait la premiere convention. En effet, ils
stipulent qu’“Alexis Nihon Cie Liée paiera & Arthem
Dupuzs pour le bois couvert par le contrat et ses additions,
les priz suivants f.a.b. chars St-Paulin, moins 15% de
retenue et 2% d’escompte pour paiement dans les diz jours.”
Le mot “paiera” détermine nécessairement un prix fixé 3
Pavance f.a.b. chars St-Paulin. Si le prix & étre payé est
f.a.b. chars St-Paulin, il ne peut pas &tre le prix obtenu &

1719581 Que. Q.B. 789.
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Montréal par 'appelante pour le bois qu’elle vend & ses
clients. Il s’agit d’un prix déterminé et non d’un prix sus-
ceptible de fluctuations.

Si, comme je le crois, les relations entre les parties ont été
changées radicalement & partir du 16 janvier, et si I'intimé
est devenu le vendeur et Pappelante ’acheteuse, le premier
a en conséquence recu tout ce qu’il pouvait exiger légale-
ment. En effet, & la date du 16 janvier 1950, il avait recu
un excédent sur les quantités de bois livré, et depuis cette
date, il a été payé suivant les termes de la nouvelle entente.
L’appelante n’avait pas Pobligation de lui dévoiler, comme
antérieurement, les prix auxquels elle vendait son bcis 3
Montréal ou ailleurs. C'était 13 “res inter alios acta’.
L’intimé devait se contenter des prix stipulés f.a.b.
St-Paulin, et il les a percus.

L’erreur des tribunaux inférieurs a été de ne pas con
sidérer I'addition au contrat principal comme une altération
fondamentale & la premiére entente, et de voir dans ses
termes simplement 1’établissement d’un prix de “plancker”.
Avec ce départ que je crois erroné, on avait raison de dire
que Pappelante devait dévoiler & lintimé les prix qu’elle
recevait pour le bois, et payer en conséquence. Mais, & mon
sens, tel n’est pas le cas qui se présente.

L’intimé a prétendu, malgré 'objection du procureu- de
Pappelante, ajouter par une preuve testimoniale des claises
qui ne se trouvent pas au contrat. Ces clauses auraient pour
effet d’établir que, malgré “’addition” de janvier 1950, les
termes du premier contrat subsistaient, et que les prix
nouvellement fixés n’établissaient qu’un “plancher”, un
minimum, qui ne privait pas 'intimé de percevoir ’excédent
§'il y en avait.

Je crois que cette preuve qu'on a tenté de faire est
inadmissible vu les termes précis de l'art. 1234 C.C. qui
stipule que dans aucun cas la preuve testimoniale ne peut
étre admise pour contredire ou changer les termes c’un
écrit valablement fait. Dans le cas présent, ’éerit du 16
janvier 1950 est un éerit valablement fait, qui est complet
par lui-méme. Quand les termes d’un contrat sont clairs et
non ambigus, aucune preuve testimoniale ne peut étre recue
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pour interpréter le document, ou pour déterminer ce que les 1959
parties avaient I'intention de dire mais que, malheureuse- Aiexis

., , Nrizow
ment, elles n’ont pas consigné dans cet éerit. Co. Lo,

A . ’ . « e . . v.
Meéme si cette preuve était admissible, ce que je ne crois Durpurs

pas, je suis d’opinion que la preuve tentée par I'intimé pour, ;== -
modifier les termes du contrat écrit est insuffisante. Au
cours de 'examen de ce dossier, je me suis demandé, 3
maintes reprises, pourquoi 'appelante qui, le 16 janvier,
était créanciére de I'intimé, aurait ainsi établi ce plancher,
que d’ailleurs ‘“T’addition” ne révéle pas. Elle empirait
évidemment, par cet acte, sa situation en consentant 3 payer
4 l'intimé un prix supérieur & celui qu’elle pouvait elle-
méme recevoir, et g'exposait gravement 3 ne pas pouvoir
percevoir le surplus d’avances au montant de $5,188.41
consenties jusqu’a la date du 16 janvier 1950. Prévoyant
sans doute une hausse dans les prix du marché du bois, elle
a voulu se protéger aux fins de percevoir ce remboursement
des avances qu’elle avait consenties.

Quand l'intimé a signé les quittances et états de compte
en janvier, février, mars, avril, mai, juin et juillet 1950,
et quand il a accepté en juillet 1950 le chéque endossé “en
réglement final”, je suis persuadé, malgré ses dénégations,
qu’il savait bien qu’il avait cessé d’étre le principal & un
contrat d’agence, pour devenir simplement le vendeur de
son bois & un prix déterminé d’avance f.a.b. St-Paulin.

Cest un nommé McMaster, ancien employé congédié
par Pappelante, qui s’est rendu & St-Paulin & deux reprises
pour rencontrer I'intimé et qui, en outre, 'a invité & sa
maison sur la rue Atwater, 3 Montréal, pour linformer
qu’il était payé au prix du “plancher”, et que le bois avait
été vendu & un prix supérieur. C’est ce M. McMaster qui,
suivant son propre témoignage, a quitté 'emploi de ’appe-
lante “in anger” et qui a econvenu avec I'intimé de recevoir
50 pour cent des bénéfices éventuels du procés 4 &tre intenté.
Comme M. le Juge Montgomery, je crois que ce témoignage
de McMaster doit étre recu avec une extréme réserve, et
j’ajoute &’il ne doit pas étre totalement ignoré. N’est-ce pas
13, comme conséquence de ces conversations avec McMaster,
personnage financiérement intéressé 4 l'issue du proeds, qu’il
faut chercher la cause déterminante de la réclamation de
Pintimé.
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Malgré qu’il fit mis au courant par McMaster, I'intimé
a signé quand méme les onze réglements bi-mensuels ol
apparaissent les prix déterminés & l’addition de janvier
1950, et il endosse, le 21 juillet de 1a méme année, le chaque
en reglement final. Je crois que 'intimé est mal venu de se
présenter devant les tribunaux pour dire qu'on lui a repré-
senté que 'état de choses original n’avait pas été changé.
Les nombreuses signatures qu’il donne, les réglements yu’il
consent, tous conformes & “I'addition” de janvier 1950, con-
tredisent les prétentions qu’il a voulu soutenir devart la
Cour. Je suis porté a penser que I'intimé, qui est un homme
d’affaires, a plus d’intelligence qu’il ne semble vouloi* en
manifester. La conclusion qui s'impose est que I'dcrit du
16 janvier 1950 est un amendement fondamental au cortrat
original; qu’il a établi depuis cette date des relations
d’acheteur et de vendeur entre les parties et que rien
n’indique qu’a l'addition de janvier 1950 un prix minimum
a été fixé; que l'intimé a regu tous les montants auxquels
il pouvait prétendre et qu’il n’a pas le droit d’exiger les prix
pour lesquels le bois a été vendu & des tiers par I’appelante.

Pour ces raisons, et pour celles données par M. le Juge
Montgomery, je suis d’opinion que I’appel doit étre main-
tenu et I'action rejetée avec dépens de toutes les Cours.

Appeal allowed with costs.

Attorneys for the defendant, appellant: Walker, Chauvin,
Walker, Allison & Beaulieu, Montreal.

Attorney for the plaintiff, respondent: H. Baker,
Montreal.

JACK GOLDHAR ............... e APPELLANT;

. AND
HER MAJESTY THE QUEEN ......... RESPONDENT.

MOTION FOR LEAVE TO APPEAL

Criminal law—Leave to appeal to Supreme Court of Canada—Conspiracy
to traffic in drugs—Sentence of 12 years—New Criminal Code coming
into force during period of offence—Leave to appeal from sentsnce
sought—Whether jurisdiction to entertain appeal—Criminal Code,

*PrESENT: Taschereau, Cartwright, Fauteux, Abbott and Ritchie JJ.

)
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1958-64(Can.), c. 61, ss. 408(1)(d), 697(1) (b)—Criminal Code, RS.C. 1959
1982, c. 86, ss. 678, 1083—The Supreme Court Act, RS.C. 1962, c. 269, Gormrian
8. 41, v.

The appellant was convicted of conspiracy to traffic in drugs and sentenced TuE QUEEN
to 12 years imprisonment, pursuant to s. 408(1)(d) of the new -
Criminal Code, which came into force during the period of time
within which the offence was committed. His appeal against the
conviction was dismissed by the Court of Appeal and leave to appeal
to this Court from that judgment was refused. His subsequent appeal
against the sentence was also dismissed by the Court of Appeal, and
from that judgment he applied to this Court for leave to appeal
against the sentence on the question of law as to whether s. 408(1)(d)
was applicable, since, if it was not, the maximum sentence for a
conspiracy not specifically named in the former Code, as found in
s. 573, was 7 years. The Crown submitted that this Court was without
jurisdiction to grant leave. The appellant alleged an alteration of the
prior state, of the law.

Held (Cartwright J. dissenting): This Court has no jurisdiction to enter-
tain an appeal against a sentence imposed for the cormmission of an
indictable offence.

Per Taschereau, Fauteux, Abbott and Ritchie JJ.: The question whether
this Court had any jurisdiction to entertain such an appeal has
always been negatively answered prior to the coming into force of
the new Code. Goldhamer v. The King, [19241 S.CR. 290 and Par-
thenais v. The King (1945) (unreported). An intent of Parliament to
depart from this state of the law could not be found either under the
provisions of the new Code or under s. 41 of the Supreme Court Act.

As to the new Code. It is clear that no change has been made as to the
appellate provisions related to appeals to the Court of Appeal in
indictable offences. The distinction between an appeal against a
conviction and an appeal against a sentence still obtains. Both appeals
are still separate appeals as to substance and procedure and lead to
two distinct judgments. As to appeals to the Supreme Court of Can-
ada, the true meaning of the expression “whose conviction is affirmed
by the Court of Appeal” in s. 597(1) (b) must be ascertained by refer-
ence to the appellate provisions related to an appeal to the Court
of Appeal. On these provisions, the “conviction” which the Ilatter
Court may affirm is a conviction within the narrow meaning of *
Goldhamer v. The King. “The judgment appealed from”, referred to
in s. 597(1)(b), is the judgment against which an appeal is given
under s. 597(1); and, as nowhere but in the opening words of the
gection is an appeal given, that judgment must be a judgment capable
of coming within the language of the opening words. Although the
words “in affirmance of the conviction”, which were in s. 1024 of
the former Code, do not appear in s, 597(1), they are clearly and
necessarily implied in s. 597. No significance could be attached to
the fact that s. 1024 provided for an appeal at large while under
s. 597 the appeal is restricted to pure questions of law. Because it
‘may be said in certain cases that an applicant comes within the
description of a person to whom a right of appeal is given in the
opening words of s. 597, it does not follow that his application does so
or in other words, that the right given is a right to appeal against a
conviction in the wider sense.

e
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As to s. 41 of the Supreme Court Act. The inconsistencies flowing from
the interpretations put by the appellant on s. 41, clearly indicate
that it was never intended by Parliament that the right of appeal
given under this section would extend to indictable offenc:zs, as
distinguished from non indictable offences. This is supported ty the
fact that, under the Code, the appeals to this Court with respzct to
indictable offences are dealt with in the appellate provisions related
to appeal to this Court under the Code. It is further supportad by
.the clear contradiction which would exist between the special apypellate

provisions under the Code and the general appellate provisions under
s. 41,

Per Cartwright J., dissenting: The application falls within the literal
meaning of the words in s. 597; and the terms of ss. 583, 592 ard 593
do not appear to require the Court to construe s. 597 in the limited
sense contended for by the respondent. The case of Goldhamer 1. The
King was distinguishable. One of the primary purposes of Parliamant in
enacting s. 597 in its present form would be pro tanto thwartec if it
were held that this Court was without jurisdiction to deal with a
pure point of law as to whether a sentence imposed was or was not
authorized by statute. No sufficient reason has been advanced for
interpreting s. 597 so as to refuse a jurisdiction which appears to be
conferred by the words of that section construed in their orcinary
and literal meaning,

Another line of reasoning leads to the same conclusion. Reading s. £97 of
the Code and s. 41 of the Supreme Court Act together ard as
explanatory of each other, as should be done since they are in pari
materia, the word “conviction” in both sections should be read “with
a signification including the sentence”, giving thereby effect to the
apparent intention of Parliament that the jurisdiction of this Court
in criminal matters should be strictly limited to points of law and yet
wide enough to assure uniformity in the interpretation of the criminal
law throughout the country.

APPLICATION for leave to appeal from a judgmert of
the Court of Appeal for Ontario, affirming a sentence.
Application refused, Cartwright J. dissenting.

M. Robb, Q.C., for the appellant.
J. D. Hilton, Q.C., for the respondent.

The judgment of Taschereau, Fauteux, Abbott and
Ritchie JJ. was delivered by

Fauvreux J.:—This is a motion for leave to appeal fo
this Court against a sentence, imposed by the trial judge
and subsequently confirmed by a judgment of the Court
of Appeal for Ontario, on a conviction for an indictable
offence.

Goldhar was indicted for having, in the city of Toronto
and elsewhere in the province of Ontario, between the
15th of March and the 6th of August, 1955, conspired with
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others to commit the indictable offence of having in their
possession a drug for the purposes of trafficking. On this
charge, he was found guilty by a jury, on the 4th of May,
1956, and thereupon sentenced to twelve years imprison-
ment, pursuant to s. 408(1)(d) of the Criminal Code,
2-3 Elizabeth II, hereafter referred to as the new Code.

During the period of time, within which the offence
charged was committed, i.e. on the first day of April 1955,
the new Code came into force; and this fact gives rise to
the question of law on which leave to appeal is now sought.
As formulated, on behalf of the applicant, the question is
whether s. 408(1) (d) of the new Code is applicable to the
conspiracy committed, since, if it is not, the maximum
sentence for a conspiracy not specifically named in the
Criminal Code, R.S.C. 1927, c. 86, is found under s. 573 of
the said Statute, namely seven (7) years.

The point of law raised is undoubtedly one of substance
and may possibly, depending particularly of the evidence
in the record, affect the judgment rendered by the Court
of Appeal, if leave is granted. However, the primary and
major question to be considered and determined is whether
this Court has any jurisdiction to entertain an appeal
against a sentence imposed for the commission of an
indictable offence.

That such a question has always been negatively
answered, prior to the coming into force of the new Code,
is not open to question.

In Goldhamer v. His Majesty the King', the appellant,
having been found guilty of a criminal offence, was sen-
tenced to pay a fine of four hundred dollars or to be
imprisoned during three months in default of payment.
After the fine had been paid, the Attorney-General
appealed against the sentence, under s. 1013 Cr. C.; and
by a majority judgment, the Court of Appeal, in addition
to the fine, condemned the appellant to be imprisoned for
a period of six months. On a further appeal to this Court,
it was decided that there was no jurisdiction in the Supreme
Court of Canada to entertain an appeal in the matter of

1[1924] S.C.R. 290, 42 C.C.C. 354, 3 DL.R. 1009.
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sentence, the right of appeal being restricted to an appeal
against the affirmance of a conviction. At the time of the
decision of this Court, the relevant part of s. 1024, "inder
which the appeal purported to be based, read as follows:
1024 —Any person convicted of any indictable offence, whose con-
viction has been affirmed on an appeal taken under section ten hundred
and thirteen, may appeal to the Supreme Court of Canada against the
affirmance of such conviction: Provided that no such appeal can be taken
if the Court of Appeal is unanimous in affirming the conviction, nor unless
notice of appeal in writing has been served on the Attorney-General

within fifteen days after such affirmance or such further time as may be
allowed by the Supreme Court of Canada or a judge thereof.

It is pointed out, in the reasons for judgment of this Court,
that the word “conviction” in s. 1024 cannot perhaps be
said to be capable of only one necessarily exclusive meaning,
but can be ecapable of being employed with the signification
including the sentence. The majority, however, felt com-
pelled to ascribe to the word the less technical sense which
excludes the sentence as distinguished from the conviction.
The sole reason for this interpretation and the decision
consequential thereto is exclusively founded on the clear
distinction made in s. 1013, for the purposes of appeal in
indictable matters, between an appeal against a conviztion
and an appeal against a sentence. The appellant in that
case did not question the appropriateness of the measure of
the sentence but challenged, as a matter of law, the right
of the provincial Court of Appeal to interfere with a sen-
tence which had already been satisfied when the appeal to
that Court was taken by the Attorney-General. The nature
of the ground, however, is entirely foreign to the ratio
decidendi. It is the right of appeal itself which was found
not to have been given by Parliament, in the matter of
sentence.

Some twenty years after this decision, again the question
arose in the case of Parthenais v. The King'. Parthenais
had entered an appeal in this Court against a majority judg-
ment of the Court of Appeal which had increased the sen-
tence imposed upon him on a plea of guilty to the charge

1Not reported.



S.C.R. SUPREME COURT OF CANADA

of an indictable offence. At that time, the matter was
governed by what was then s. 1023 Cr. C., the relevant part
of which read as follows:

1023. Any person convicted of any indictable offence whose conviction
has been affirmed on an appeal taken under section ten hundred and
thirteen may appeal to the Supreme Court of Canada against the affir~
mance of such conviction on any question of law on which there has
been dissent in the Court of Appeal.

The point of law, upon which there was a dissent, was
whether the Attorney-General,—who took a more serious
view of the facts of the case than did the Crown prosecutor,
in first instance—could appeal to the Court of Appeal
against a sentence imposed upon a plea of guilty which had
been entered by the accused on the condition that the
sentence, pre-agreed between his counsel and counsel for
the Crown, would be passed by the trial judge. The distine-
tion between an appeal against a conviction and an appéal
against a sentence, which had brought about the decision
of this Court in Goldhamer, supra, was still present in the
appellate provisions related to appeals to the provineial
Courts. This Court followed the same course and, on the
2nd of October, 1945, quashed the appeal for want of juris-
diction to entertain an appeal against a sentence.

Such was the state of the law when the new Code was
enacted in 1954. The question is therefore whether an
intent of Parliament to make such a substantial departure
from this state of the law, as would represent the creation
of a new right of appeal to this Court, can be found, as is
suggested, either under the relevant provisions of the new
Code or under s. 41 of the Supreme Court Act. In approach-
ing the question, one must be mindful that a legislature is
not presumed to make any substantial alteration in the
law beyond what it explicitly declares, either in express
terms or by clear implication. This presumption against the
implicit alteration of the law is not, I think, of lesser
moment where the new law, under which the alteration is
claimed, is of a nature such as that of the one here con-
sidered, to wit, a revision of a Code.

The new Code. With respect to the appellate provisions
related to appeals to the Court of Appeal in indictable
offences, it is clear that no echange has been made, in that,

80665-3—5
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1_952 the distinction between an appeal against a conviction and
Gowpmar an appeal against a sentence still obtains. Both appeals are
THE EUEEN still separate appeals as to substance and procedure, and
FartoneJ. lead to two distinet judgments. With respect to the appel-
——  late provisions related to appeals to the Supreme Court of
Canada, the section of the new Code, relied on by counsel
for the applicant as a basis for his application and under
which the alteration of the prior state of the law is claimed,

is 8. 597(1)(b), which reads as follows:

597. (1) A person who is convicted of an indictable offence whose
conviction is affirmed by the Court of Appeal may appeal to the Supreme
Court of Canada

()

(b) on any question of law, if leave to appeal is granted by the
Supreme Court of Canada within twenty-one days after the judg-
ment appealed from is pronounced or within such extended time
as the Supreme Court of Canada or a judge thereof may, for
special reasons, allow.

The opening words of that section make it equally clear
that the right of appeal to this Court is given to one who
is (i) a person who is convicted of an indictable offence and
(ii) whose conviction is affirmed by the Court of Appeal.
The true meaning of the expression, in (ii), “whose convic-
tion is affirmed by the Court of Appeal” must, of necessity,
be ascertained by reference to the appellate provisions
related to an appeal to the Court of Appeal. And agair, on
these provisions, the “conviction”, which the latter Court
may affirm, is a conviction within the narrow meaning
ascribed by this Court in Goldhamer, supra. If, contrary to
that decision, the word was here given the wider sense which
includes the sentence, it would follow that one “whose sen-
tence is affirmed by the Court of Appeal” would have a
right of appeal to this Court, while one, whose sentence is
not affirmed but increased by the Court of Appeal, would -
not. - '

Adverting _n;(iw to the provisions of (a) and (b) of
s. 597(1). These provisions are related to the right of ap»eal
given under the opening words. In (a), they restrict the
right of appeal to questions of law. And, in (b), they condi-
tion the exercise of the right to the obtention of a leave and
prescribe the delay within which, after‘“the judgment
appealed from is pronounced”, such leave must be granted.
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“The judgment appealed from”, referred to in (b), is the
judgment against which an appeal is given under s. 597(1);
and, as nowhere, but in the opening words thereof, is an
appeal given, “the judgment appealed from” must be a judg-
ment capable of coming within the language of the opening
words. On this language and for the reasons just mentioned,
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such a judgment can only be a judgment in affirmance of -

a conviction and not related to the matter of sentence.

Having considered the following points advanced in sup-
port of the application, I must say, with deference, that I
am unable to find that they are valid.

Reference is made and significance is attached to two
points of difference emerging from a comparison of s. 1024,
under which Goldhamer was decided, with s. 597(1) of
the new Code. The first is that the words “in affirmance of
the convietion”, which were in the former section, do not
appear in the latter. In my view and for the reasons just
mentioned, these words are clearly and necessarily implied
in s. 597. The second point is that s. 1024 provided for an
appeal at large while under s. 597, the appeal is restricted
to pure questions of law. The range or nature of the ques-
tions raised in support of an appeal is foreign to the ratio
decidendr in Goldhamer. Furthermore, when the decision
in that case was, twenty years later, followed in Parthenais,
the appeal to this Court was then, under the relevant sec-
tion, s. 1023, as it is to-day under s. 597(1), restricted to
questions of law.,

It is then sought to ascribe to the word “judgment” in
the phrase “the judgment appealed from is pronounced”,
the usual meaning given to the word in a law dictionary.
This, I think, one is precluded to do for, in the context of
8. 597, and in the light of the other sections of the Code to
which this particular section is inextricably related, a judg-
ment as to conviction and a judgment as to sentence are,
for the purposes of appeal, two separate judgments, each
having a distinet technical meaning under the Code.

It is also suggested that the applicant having been con-
victed of an indictable offence and his conviction having
been affirmed by the Court of Appeal—as, in fact, it was
finally, prior to the launching of his appeal to that Court,
against the sentence,—his application falls within the literal
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meaning of 8. 597(1)(b). While, because of these circum-
stances, it may be said that the applicant comes within the
description of a person to whom a right of appeal is given
in the opening words of the section, it does not follow that
the application he makes does so, or that, in other words,
the right given to such a person is a right of appeal against
a conviction in the wider sense, as distinguished from a
conviction in the narrow technical sense given in CGold-
hamer. The premise upon which this suggestion 1is
predicated has no relevancy to the nature of the right
of appeal which is given under the section. It may also be
added that, if the interpretation contended for were
accepted, in the result, Parliament would have given a right
of appeal against sentence to a person coming within the
language of the opening words of the section but would have
refused a similar right to a person who, having appealed to
the Court of Appeal only against his sentence, and not
against his conviction, could never possibly come within
that language; for the Court of Appeal cannot affirm an
unappealed conviction.

Finally, it is said that in enacting s. 597, in its present
form, one must find an apparent intention of Parliament
to ensure uniformity in the interpretation of criminal law
throughout Canada and that such a purpose would be, pro
tanto, thwarted, if we were to hold that we are without
jurisdietion to deal with a pure point of law as to whether
a sentence imposed is or is not authorized by a statute. With
respect to sentence, as distinguished from convietion, I am
quite unable, for the reasons above indicated, to find such
an intention of Parliament in s. 597. It also appears shat
such an intent is negatived by the other appellate oro-
visions related to appeals to this Court. Under these appel-
late provisions, the right of appeal, given to the Attorney-
General, namely in s. 598, does not include the righs to
appeal in the matter of sentence. For the implementation
of this alleged intent and purpose of Parliament, it ic no
less essential that a right, similar to the one contended for
on behalf of the applicant, be given to the Attorney-
General; but it has not been given.
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For these reasons, I am clearly of the view that nowhere
in the relevant provisions of the new Code, did Parliament
indicate, either in express terms or by clear implication,
any intent to alter the prior state of the law, under which
there is no appeal to this Court in the matter of sentence.

Section 41 of the Supreme Court Act. The relevant parts
of that section read as follows:

41. (1) Subject to subsection (3), an appeal lies to the Supreme
Court with leave of that Court from any final or other judgment of the
highest court of final resort in a province, or a judge thereof, in which
judgment can be had in the particular case sought to be appealed to the
Supreme Court, whether or not leave to appeal to the Supreme Court
has been refused by any other court.

(2) Leave to appeal under this section may be granted during the
period fixed by section 64 or within thirty days thereafter or within such
further extended time as the Supreme Court or a judge may either before
or after the expiry of the said thirty days fix or allow.

(3) No appeal to the Supreme Court lies under this section from the
judgment of any court acquitting or convicting or setting aside or affirming
a conviction or acquittal of an indictable offence or, except in respect
of a question of law or jurisdiction, of an offence other than an indictable
offence.

To support applicant’s contention that s. 41 confers juris-
diction to this Court to entertain appeals in matters of
sentence, imposed in respect of indictable offences, the pro-
visions of subsection (3) are assumed to be subordinated
to those of subsection (1)—in that, the latter states the
principle and the former, the exception—; and, on that
agsumption, the following interpretation is given.

If matters of sentence are held to come within the
language of subsection (3), then, by force of the latter,
they are excepted from the operation of subsection (1) ; and,
for this reason alone, this Court has no jurisdiction.

If, on the contrary, matters of sentence are held not to
come within the language of subsection (3), then, not being
excepted from the operation of subsection (1), there is
jurisdiction in this Court.

In both alternatives, however, this interpretation leads
to inconsistencies.

In the first alternative, while a judgment affirming a
sentence would be excepted from the operation of subsection
(1) by foree of subsection (3), there are no words in the
latter capable of excepting a judgment increasing the
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1;952 sentence. And, in the result, this Court would have jurisdic-

GowpHar tion to entertain an appeal when the sentence has been
Tm:léirnamv inereased, but would be without jurisdiction when it has
Fautenx J. een affirmed; and this, even if in either case the question

— raised in support of the appeal be whether the sentence is
authorized or not by statute.

In the second alternative where, on the interpretation
of subsection (3), this Court would have jurisdiction in the
matter of sentence, the following inconsistencies would
ensue. Contrary to what is the situation with respest to
every authorized appeal to this Court in eriminal maiters,
the appeal against sentence under s. 41 would not be
restricted to pure questions of law but would extend to
questions of mixed law and facts and to pure questions of
fact. In addition, the delay within which leave to appeal
must be granted, being determined by subsection (2), would
be, in the matter, far in excess of the delay prescribed for
the proper administration of justice in criminal matters,
for the obtention of leave to appeal to this Court against
a conviction or an acquittal.

I cannot think that Parliament ever intended or even
contemplated these inconsistencies flowing from either one
of these interpretations. WAnd this, in my view, clearly
indicates that it was never intended by Parliament that the
right of appeal given under s. 41 would extend to indictable
offences, as distinguished from non indictable offences. '

This view is supported by the fact that, under the
Criminal Code, the appeals to this Court with respect to
indictable offences are, contrary to what is the case with
respect to non indictable offences, dealt with in the appellate

provisions related to appeals to this Court under the Code.

It is further supported by the clear contradiction which
would exist, on the view that Parliament intended to include
indictable offences in s. 41, between, the special appe_late
provisions under the Code and the general appellate pro-
visions under s. 41 of the Supreme Court Act.

Parliament is presumed to be consistent with itself and
the language of every Act must be construed as far as pos-
sible in. accordance with the terms of every other statute
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which it does not in express terms modify in a way avoiding
contradictions. It has been indicated above that, if s. 597
was interpreted as giving a right of appeal as to sentences,
inconsistencies would result and that, on the contrary inter-
pretation, there would not be any, the state of the law
remaining what it was prior to the enactment of the new
Code. And it has also been pointed out that inconsistencies
would flow from the suggested interpretation of s. 41. In
these views, one cannot find, either under the Code or under
s. 41 of the Supreme Court Act, the explicit language
required to indicate an intent of Parliament to alter the
prior state of the law as to appeals to this Court in the
matter of sentence imposed in respect of indictable offences.

With great deference, 1 find it impossible to reconcile the
two Acts by interpreting the word “conviction” in both sub-
sections 41(3) and 597(1)(b) as including sentence in
indictable offences, for each one of the subsections cannot
be so interpreted without leading to inconsistencies.

Under the former Code, appeals against sentence have
always been left to the final determination of the provincial
Courts and there is nothing, under the new Code or s. 41 of
the Supreme Court Act, indicating a change of policy in
the matter, with respect to indictable offences.

This Court is without jurisdiction to entertain the present
application which I would dismiss.

This being a matter of jurisdiction, all the Members of
the Court have been consulted and I am requested by the
Court to say that all, excepting our brother Cartwright, are
in agreement with these reasons.

CarrwricHT J. (dissenting) :—This is an application for
leave to appeal to this Court from a judgment of the Court
of Appeal for Ontario, pronounced on May 29, 1959, dis-
missing the applicant’s appeal against the sentence imposed
upon him by His Honour Judge Macdonell on May 4, 1956.
The appeal to the Court of Appeal was brought pursuant
to an order of that Court made on April 29, 1959, extending
the time for applying for leave to appeal and granting leave
to appeal against the sentence mentioned.
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1;{53 On April 27, 1956, the accused was convicted before His

Gowmae  Honour Judge Maedonell at the sittings of the Court of

Tnm”éum General Sessions of the Peace for the County of York on
—~ . ; the charge that:

Cartwright J.
_— Jacob Rosenblat, Jack Goldhar (the applicant), Leonuell Joseph Craig

and Hannelore Rosenblum, at the City of Toronto, in the County of York,
and elsewhere in the Province of Ontario, between the 15th day of March
and the 6th day of August, in the year 1955, unlawfully did conspire
together, the one with the other or others of them and persons unknown,
to commit the indictable offence of having in their possession a drug, to
wit, diacetylmorphine, for the purpose of trafficking, an indictable offence
under the Opium and Narcotic Drug Act, contrary to the Criminal Code.

On May 4, 1956, His Honour Judge Macdonell sentenced
the applicant to twelve years’ imprisonment in Kingston
Penitentiary.

An appeal against this conviction (but not against the
sentence imposed) was taken to the Court of Appeal for
Ontario® and was dismissed on February 13, 1957; leave
to appeal to this Court from that judgment was refused?® on
May 1, 1957.

The sentence of twelve years was imposed pursuent to
s. 408(1)(d) of the Criminal Code, as enacted by 2-3 Eliza-
beth II, ¢. 51, which came into force on April 1, 1955, and
is referred to in these reasons as “the new code”. Secticn 408
reads in part as follows:

408(1) Except where otherwise expressly provided by law, the follow-
ing provisions apply in respect of conspiracy, namely,
* % %

(d) every one who conspires with any one to commit an incictable
offence not provided for in paragraph (a), (b) or (¢) is guilty of
an indictable offence and is liable to the same punishment as
that to which an accused who is guilty of that offence would,
upon conviction, be liable.

The maximum term of imprisonment for the indictable
offence of having possession of a drug for the purpcse of
trafficking is fourteen years, as provided by s. 4(3) cf the
Opium and Narcotic Drug Act which section came into force
on June 10, 1954.

Under the Criminal Code, R.S.C. 1927, c. 36, hereinafter
referred to as “the old code”, the maximum term of
imprisonment which could have been imposed upon the

1119571 O.W.N. 138, 117 C.CC. 404.
2119571 SC.R. IX.
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applicant for the offence of which he was convicted would 1959

have been seven years, as provided by s. 573 of the old Code Gotprar
which reads as follows: TrE QueN

573. Every one is guilty of an indictable offence and liable to sevenCartwright J
years’ imprisonment who, iIn any case not hereinbefore provided for, =
conspires with any person to commit any indictable offence.

The question of law on which leave to appeal to this

Court is sought is stated in the notice of motion as follows:

Whether Section 408(1)(d) of The Criminal Code 1953-1954, Ch. 51

is applicable to the conspiracy committed, since if it is not the maximum

sentence for a conspiracy not specifically named in The Criminal Code,

R.8.C. 1927, Ch. 36, is found under Section 573 of the said Statute, namely
seven (7) years.

On the merits, it is sufficient, for purposes of this motion,
to say that the ground of appeal sought to be raised is, in
my opinion, one of substance and difficulty; its importance
1s obvious; if the applicant’s contention is upheld he will
have been sentenced to five years’ imprisonment in excess
of the maximum term permitted by law.

Counsel for the respondent submits that we are without
jurisdiction to grant leave to appeal from a judgment of
the Court of Appeal dismissing an appeal against the
sentence passed by the trial Court.

Counsel for the applicant bases his application on
8. 597(1) (b) of the new Code which reads:

597. (1) A person who is convicted of an indictable offence whose
conviction is affirmed by the court of appeal may appeal to the Supreme

Court of Canada
* k%

(b) on any question of law, if leave to appeal is granted by the
Supreme Court of Canada within twenty-one days after the
judgment appealed from is pronounced or within such extended
time as the Supreme Court of Canada or a judge thereof may, for
special reasons, allow.

It will be observed that this application falls within the
literal meaning of the words quoted. The applicant is a
person who has been convicted of an indictable offence
whose conviction has been affirmed by the Court of Appeal
and he seeks leave to appeal to this Court on a question
of law. It is important to observe that the present section
does not say “may appeal against the affirmance of such
conviction” as did its predeecessor. It is contended for the
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}35_% respondent, however, that other provisions of the Code, the

Gowomae  history of the legislation and the jurisprudence dealing with
TaE 3UEEN it require us to construe s. 597 as giving a convicted person
Cartwriaht J. ® conditional right of appeal against his conviction only
—— and not against his sentence. It is pointed out that s. 583
which confers upon a person convicted of an indictable

offence the right of appeal to the Court of Appeal dis-
tinguishes between (a) an appeal against conviction and

(b) an appeal against sentence, and that this distinction is
maintained in sections 592 and 593 the former of which

sets out the powers of the Court of Appeal on an &ppeal

against conviction and the latter the powers on an eppeal

against sentence.

The respondent also relies on the decision of this Court in
Goldhamer v. The King'. In that case the appellant had
been found guilty of an indictable offence and sentenced by
the trial court to pay a fine of $400 and in default of pay-
ment thereof to be imprisoned for six months; he imme-
diately paid the fine; the Attorney-General of Quebec
appealed to the Court of King’s Bench under s. 1013 of the
Criminal Code and that Court increased the sentence by
adding thereto a term of imprisonment for six months;
Bernier J. dissented but gave no reasons for his dissent. The
appellant thereupon appealed to this Court. The question
of jurisdiction was raised by the Court in the course cf the
argument. Judgment was reserved and the appeal was in
due course dismissed. Duff J., as he then was, Mignault J.
and Malouin J. were all of opinion that there wes no
right of appeal and dismissed the appeal on that ground.
Idington J. was doubtful as to the Court’s jurisdietion but
thought that, in any event, the appeal should be dismissed
on the merits. He said in part at p. 292:

I cannot therefore confidently assert and hold that there is no
appeal possible under such circumstances as involved herein.

Maclean J. simply concurred in the dismissal of the appeal.
The ratio of the majority is found in the reasons of Duff J.
at p. 293:

As my bhrother Idington points out, the word “conviction” cannot,

perhaps, be said to be capable of only one necessarily exclusive meaning,
and it may be capable of being employed with a signification inciuding

1119241 S.CR. 290, 42 C.CC 354, 3 D.L.R. 1009.
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the sentence. Section 1013 does, however, I think, distinguish very clearly 1959
between the conviction and the sentence for the purposes of appeal, and Go:;}; AR
the Act of 13-14 Geo. V., by which the present section was brought into v.
force, made no change in section 1024. Accordingly, I think the word TEE QuEEN
“conviction’ in the last mentioned section should be read in its lessCart—v;rTg-ht I
technical sense, and consequently that there is no right of appeal to the —_
Supreme Court of Canada from the judgment given by a court of appeal

on an appeal under subsection (2) of section 1013.

and in the reasons of Mignault J. (with whom Malouin J.
agreed) at pages 293 and 294:

QOur jurisdiction is governed by article 1024 of the Criminal Code,
which states, with a proviso which need not be mentioned here, that any
person convicted of any indictable offence, whose conviction has been
affirmed on an appeal taken under article 1013, may appeal to the Supreme
Court of Canada against the affirmance of such conviction.

As now amended, article 1013 gives a right of appeal against a con-
viction, and against a sentence pronounced by the trial court against a
person convieted on indictment. Article 1024 was not amended by the
1923 statute and under it the right of appeal is restricted to an appeal
against the affirmance of the conviction. Reading it with article 1013, as
amended, the appeal from the sentence under paragraph 2 of article 1013
cannot be brought before this Court.

When Goldhamer was decided the sections referred to in
the passages quoted, so far as relevant, read as follows:

1013 (1) A person convieted on indictment may appeal to the court of

appeal against his conviction—

(a) on any ground of appeal which involves a question of law alone;
and .

(b) with leave of the court of appeal, or upon the certificate of the
trial court that it is a fit case for appeal, on any ground of appeal
which involves a question of fact alone or a question of mixed
law and fact; and

(c) with leave of the court of appeal, on any other ground which
appears to the ¢ourt of appeal to be a sufficient ground of appeal.

(2) A person convicted on indictment, or the Attorney General, or
the counsel for the Crown at the trial, may with leave of a judge of the
court of appeal, appeal to that court against the sentence passed by the
trial court, unless that sentence is one fixed by law.

* * *

1024. Any person convicted of any indictable offence, whose con-
viction has been affirmed on an appeal taken under section ten hundred
and thirteen may appeal to the Supreme Court of Canada against the
affirmance of such conviction: Provided that no such appeal can be taken
if the court of appeal is unanimous in affirming the conviction, nor unless
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notice of appeal in writing has been served on the Attorney Genera! within
fifteen days after such affirmance or such further time as may be allowed
by the Supreme Court of Canada or a judge thereof.

(2) The Supreme Court of Canada shall make such rule or order
thereon, either in affirmance of the conviction or for granting a new trial,
or otherwise, or for granting or refusing such application, as the justice
of the case requires, and shall make all other necessary rules anc orders
for carrying such rule or order into effect.

The section now in force which corresponds with s. 1013
quoted above is s. 583 of the new Code reading as follows:
583. A person who is convicted by a trial court in proceedings by
indictment may appeal to the court of appeal
(a) against his conviction
(1) on any ground of appeal that involves a question of law alone,

(ii) on any ground of appeal that involves a question of fact
alone or a question of mixed law and fact, with leave of the
court of appeal or upon the certificate of the trial judge that
the case is a proper case for appeal, or

(ili) on any ground of appeal not mentioned in subparagraph (i)
or (ii) that appears to the court of appeal to be a sufficient
ground of appeal, with leave of the court of appeal; or

(b) against the sentence passed by the trial court, with leave of the
court of appeal or a judge thereof unless that sentence is one
fixed by law.

For the purposes of the problem before us the differences
in wording between this section and s. 1013 are not
significant.

When, however, s. 597 of the new Code is comparec with
8. 1024 under which Goldhamer was decided it will be
observed that there are the following points of difference;
(i) as pointed out above, the words in s. 1024 “against the

“affirmance of such conviction” have disappeared; (ii) while

under s. 1024 the appeal to this Court was at large, provided
there was a dissent in the Court below, the rights of appeal
given by s. 597 are restricted to questions of law; (iii) ander
8. 1024 the time for appealing ran from “such affirmance”
but under s. 597 it runs from the day when “the judgment
appealed from is pronounced”; the usual meaning cf the
word “judgment” in criminal matters is, in my opinion,
correctly stated in the Dictionary of English Law by Earl
Jowitt (1959) at p. 1025:

In criminal proceedings, the judgment is the sentence of the court
on the verdict of the jury, or on the prisoner pleading guilty to the
indictment. Where the jury acquits the prisoner, the judgment :s that
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he be discharged; if he pleads guilty or is convicted, the judgment 1959
. . . [———
declares the punishment which he has to suffer, e.g., death, imprisonment, COLDHAR

fine, ete. v.
THE QUEEN

These three differences appear to me to be sufficiently Cartwrignht 7.
substantial to prevent the decision in Goldhamer being
regarded as decisive of the question before us.

I have already indicated my view that this application
falls within the literal wording of s. 597; and the terms of
ss. 583, 592 and 593 do not appear to me to require us to
construe s. 597 in the limited sense contended for on behalf
of the respondent.

If the meaning of the words used were ambiguous it
would be proper to consider the apparent intention of Par-
liament in enacting s. 597 in its present form, as appearing
from the history of the legislation. One of the primary pur-
poses appears to me to have been to confer upon this Court
a jurisdiction, to determine points of law arising in cases
of indictable offences, wide enough to ensure uniformity in
the interpretation of the criminal law throughout Canada.
That purpose would be pro tanto thwarted if we were to
hold we are without jurisdiction to deal with a pure point
of law as to whether a sentence imposed is or is not author-
ized by statute.

In my opinion no sufficient reason has been advanced for

interpreting s. 597 so as to refuse a jurisdiction which
appears to me to be conferred upon the Court by the words
of that section construed in their ordinary and literal
meaning,
" There is another line of reasoning which leads me to the
same conclusion. Section 41 of the Supreme Court Act is in
pari materia with s. 597 of the new Code. Both sections deal
with the jurisdiction of this Court to grant leave to appeal
from decisions of provinecial Courts.

In Rex v. Lozxdale', Lord Mansfield said:

Where there are different statutes in pari materia though made at
different times, or even expired, and not referring to each other, they
shall be taken and consirued together, as one system, and as explanatory
of each other.

1(1758), 1 Burr. 445 at 448, 97 ER. 394.
80666-1—1
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Section 597 of the Code has already been quoted. Subsec-
tions (1) and (3) of s. 41 of the Supreme Court Act r2ad as
follows:

41 (1) Subject to subsection (3), an appeal lies to the Suprems Court
with leave of that Court from any final or other judgment of the
highest court of final resort in a province, or a judge thereof, in which
judgment ean be had in the particular case sought to be appealed to
the Supreme Court, whether or not leave to appeal to the Supreme
Court has been refused by any other court.

* * *

(3) No appeal to the Supreme Court lies under this section from
the judgment of any court acquitting or convicting or setting aside or
affirming a conviction or acquittal of an indictable offence or, except
in respect of a question of law or jurisdiction, of an offence other than an
indictable offence.

The words of subs. (1) unless they are cut down by the
opening phrase, “Subject to subsection (3)”, are obviously
wide enough to confer jurisdiction to grant leave to sppeal
from the judgment of the Court of Appeal affirming the
sentence of 12 years’ imprisonment passed upon the
applicant; it is a judgment, and indeed a final judgment, of
the highest court of final resort in the provinee in which
judgment can be had in the particular case, for “judgment”
is defined in s. 2(d) as follows:

(d) “judgment”, when used with reference to the court appealed from,
includes any judgment, rule, order, decision, decree, decretal order or
sentence thereof;

If the words 1In subs. (3) “the judgment of any cou-t . ..
affirming a convietion . . . of an indictable offence” are to
be interpreted as having the limited meaning “affirming a
verdict or finding of guilt excluding the sentence imposed”
and not, to use the words of Duff J., quoted above, “viith a
signification including the sentence”, it would follow that
the jurisdiction to grant leave to appeal from sentence is
not excluded by the words of subs. (3) from the wide power
given by subs. (1). From this in turn it would follow that
under subs. (1) this Court would have jurisdiction to give
leave to appeal from a sentence and such an appeal would
not be restricted to questions of law. It appears to me
extremely unlikely that Parliament intended this restlt; it
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can be avoided by construing the words “the judgment of 2959
any court . . . affirming a conviction . . . of -an indictable GOLDHAB
offence” so as to include the affirmation of the sentence. =~ T== QUEEN

When s. 597 of the Code and s. 41 of the Supreme Courtcartﬂht J.

Act are read together it is my opinion that the word “con-
viction” in both sections should be réad “with a signification
ineluding the sentence” which construction gives-effect to
the apparent intention of Parliament that our jurisdiction
in eriminal matters should be strictly limited to points of
law and yet wide enough to assure uniformity in the inter-
pretation of the eriminal laW throughout Canada.

It may be observed in passing that cases in which a
sentence can be questioned on a pure point of law are
likely to be few and far between.

- Having concluded that we have jurisdiction, I would, for
the reasons mentioned earlier, grant leave to appeal on the
ground set out in the notice of motion.

Application dismissed, CarTwriGHT J. dissenting.
Solicitor for the appellant: M. Robb, T'oronto.‘

Solicitor for the respondent: J. D. Hilton, Toronto.

80666-1—1%
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1% LAW, UNION & ROCK INSURANCE

*l\l}fg;-?}g‘ COMPANY LIMITED (Defendant)

APPELLANT;

AND
MOORE’S TAXI LIMITED (Plaintiff) ..RESPONDENT.

ON APPEAL FROM THE COURT OF APPEAL FOR MANITOBA

Insurance—Comprehensive—Taxi company clatming from insurer for
negligence of driver—Breach of duiy to retarded child passenger—
Negligence—Immediate or prozimale cause of accident—Chain of
causation—Complementary policies—Claims arising out of ownership
or operation of motor vehicle.

A taxi driver, who had the duty of conveying home retarded children and
delivering them there safely from a special school, let one child out of
the taxi opposite his home to cross the street alone. The child was hit
by a truck and seriously injured. Damages were awarded to the child
and his parents against the taxi company. The latter being insured
under a comprehensive policy with the defendant, covering damages,
tnter alia, because of bodily injury, but excluding claims arising out of
the ownership, maintenance, use or operation of any motor vehicle

. obliged by law to carry a licence, sued the defendant under this policy.

The trial judge dismissed the action, but this judgment was reversed
by the Court of Appeal. The insurer appealed to this Court £nd con-
tended, inter alia, that the words “arising out of” in the exclusion
clause, should be construed as meaning “originating from, incident to
or having connection with” the use of the vehicle, and in eny case
that the proximate cause of the accident was the driver’s storping on
the wrong side of the street. .

Held: The appeal should be dismissed and the action maintainel.

The obligation to conduct the child to the door of its home on foot formed
part of the contract of carriage, but had nothing to do with the motor
vehicle. The words in the exclusion clause could only be construed
as referring to claims based upon circumstances in which it is possible
to trace a continuous chain of causation unbroken by the interposi-
tion of a new act of negligence and stretching between the regligent
use and operation of a vehicle and the injuries sustained. Here, the
vehicle was stationary and the chain of causation originating with
its use was severed by the intervening negligence of the tax. driver,
who failed to escort the child. That failure gave rise to the def=ndant’s
Liability.

APPEAL from a judgment of the Court of Appeal for
Manitobal!, reversing a judgment of Williams C.J. Appeal
dismissed.

G. C. Badll, for the defendant, appellant.

C. V. McArthur, Q.C., and R. B. McArthur, for the plain-
tiff, respondent.

*PresEnT: Cartwright, Abbott, Martland, Judson and Ritchie JJ.
1(1959), 20 DI.R. (2d) 149,
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The judgment of the Court was delivered by
RitcHIE J.:—A#t the time of the happening of the events
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hereinafter related the respondent taxi company was “the Rock Ins.

Insured” under a comprehensive liability. policy issued by
the appellant whereby the appellant agreed

-.. . to pay on behalf of the Insured all sums which the Insured shall
become obligated to pay by reason of the liability imposed by law on the
Insured . . . for damages . . . because of bodily injury . . . sustained by
any person and occurring during the Policy Period.

By the next following provision of this policy it is stipulated
under the heading “EXCLUSIONS” that

The Company shall not be liable under this Insurance for claims aris-
ing out of . .. the ownership, maintenance, use or operation by or on
behalf of the Insured of any motor vehicle, trailer or semi-trailer which
is obliged by law to carry a license or of any aircraft or watercraft;

It is to be noted also that there was attached to the policy
a “SCHEDULE OF HAZARDS AND PREMIUMS”, and
that one of the operations listed as covered by the policy
was “Taxi Service” for which a substantial premium was
charged.

It is the question whether or not the claim hereinafter
described comes within the terms of the foregoing exclu-
sion so as to exempt the appellant from liability, which lies
at the heart of this appeal.

In the course of its business as an operator of taxis in
the city of Winnipeg, the respondent had entered into an
agreement with the Association for Retarded Children
(hereinafter referred to as the “Association”) by the terms
of which it agreed to transport retarded children to and
from school and in particular to take them directly to their
homes from school and not to let any child out on the side
of the street opposite to its home.

On May 18, 1955, one of the respondent’s taxi drivers
was transporting a child named Finbow in one of the
respondent’s taxis from the school to his home, and there
is no doubt that it was part of the duty which he owed to
this child to see that he was delivered there safely. Unfor-
tunately on the occasion in question, the taxi driver stopped
on the side of the street opposite to the child’s home and
let the child out of the taxi to cross the street alone, in the

Co. L.
.
Moore’s
Taxz Lo,
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course of doing which the child was hit by a truck ard sus-
tained very serious injuries. The child (by his next friend)
and his parents obtained a judgment against the respondent
and the respondent in turn brought this action agairst the
appellant under its comprehensive liability policy. The
appellant, by way.of defence, invoked the provisions of the
exclusion set forth above, alleging that the claim arecse out
of the ownership, use and operation of the respondent’s
motor vehicle and was, to use the language of the plezdings,
“thereby excluded by the clear language of the insuring
agreements”. The learned trial judge, Chief Justice
Williams, dismissed the action on this ground, and the
respondent having appealed to the Court of App=al of
Manitoba', the appeal was allowed and judgment given
for the respondent in the amount of $13,297.31. It is from
this decision that the appellant now appeals.

For the purposes of this-action the parties agreed to
accept the findings of fact of the trial judge (Freedman J.)
in the action brought by the infant and his parents against
the respondent and others (Finbow et al. v. Domino et al.2,
and the following passages from the decision in that case
are significant:

I would not attach too much significance to stopping on the cpposite
side of the street if the driver had thereafter himself taken the child across
the street. But as he did not do so the act of stopping where he d:d must
be looked upon as the first in a series of acts or omissions which continued
to the very moment when the boy was injured and which in the aggregate
constituted negligence of a very grave degree.

% %

The items of negligence in combination coustitute a formidable indict-
ment against the taxi driver. He stopped on the opposite side of th> street
from the boy’s home, contrary to the company’s express agreemens to do
otherwise. He allowed the child to emerge from the taxi through -he left
or traffic side. Then he went back into the cab leaving the boy outside—a
rash thing even if the child were normal, but an especially dangerous thing
in the case of a retarded child. Thereafter, as the potential tragedy uafolded
before him, he failed to rectify his prior errors by prompt and -igilant
steps to safeguard-the boy. Instead he sat behind the wheel. His failure
to take such steps as the circumstances required and as his duty cictated
was inexcusable. It constituted a further act of negligence which continued
until the accident occurred.

The reasoning of Chief Justice Williams in his decision
at the trial of this action appears to be predicated on the
proposition that the respondent’s liability was imposed

1(1959), 20 DL.R. (2d) 149. 2(1958), 65 Man. R. 240.
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upon it by reason of a breach of its duty as a carrier of
passengers by motor vehicle. Having cited authority for
the proposition that “in every hiring of a taxicab there is
an implied contract that the passenger will be carried safely
to his destination”, see Muisenchuk v. Thompson', the
learned trial judge goes on to say: “I am in no doubt that
the real cause of the accident was the failure to carry the
child to its destination”, and he concludes that -

The operation or use of the taxicab for purposes of transportation was
not at an end and could not be until the passenger was delivered to his
destination.

With the greatest possible respect, this reasoning appears
to me to leave out of account the obligation to conduct the
child to the door of its home on foot which formed a part
of the contract of carriage and had nothing to do with the
motor vehicle. This phase of the matter is made abundantly
clear in the letter which was written on behalf of the
Association to the respondent on October 6, 1954, and in
which it was said:

Another point I would like adjusted, that of letting a child out of
a car by him or herself, and on the opposite side of the street from
their house. This, I hope, is not practised too much as it could lead to very
grave results. The child not recognizing its own house, could very soon
wander and become lost and involved in an accident while trying to cross
a street. It is,- therefore, necessary for the driver to see the child out of
the car and to the door. (The italics are mine.)

In my opinion the agreed facts upon which this action
is based do not disclose evidence of such negligence in the
use and operation of the respondent’s vehicle as to make
this the source of the liability imposed upon it for the boy’s
injury although there can be no doubt that the action of
the driver in ceasing to use and operate the motor vehicle
before it reached his home constituted a breach of the
respondent’s contract with the Association and of its duty
to the boy himself. It was after the boy had left the
stationary vehicle and was standing unharmed on the side-
walk facing the potential peril of cirossing. the street alone
that the taxi driver became seized with an entirely different
kind of duty which had nothing to do with the use or opera-
tion of the motor vehicle but rather involved his getting
out of it and conducting the boy in safety to his home, and

1719471 2 W.W.R. 849, 55 Man. R. 389 at 399.
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it is by reason of the breach of this duty that thz law
imposes liability on the respondent. I agree with the learned
Chief Justice of Manitoba, speaking on behalf of the Court
of Appeal of that provinee in the course of the decision from
which this appeal is asserted, in saying that:

In my opinion the liability of the plaintiff arose from the neglect of the
driver of the taxi to escort the child to his home. That there was a duty
to do so is not disputed. This was a duty separate and distinct from the
“use and operation” of the motor vehicle. The car had ceased to operate
and was not in use. To incur liability in the use and operation of the motor
vehicle implies some negligence in such use or operation. That was not
what gave rise to the liability in this case.

I am also in agreement with Tritschler J.A. when he says
in the course of concurring with Adamson C.J.M.:

The comprehensive policy issued by defendant is complementary to
the standard motor vehicle liability policy and the coverage of the former
commences where the coverage of the latter ceases. In my opinion the
plaintiff could not succeed against the insurer under the standard motor
vehicle liability policy for the same reason that it can in this case succeed
against the defendant.

The meaning to be attached to the words “arising out of”
as they occur in the exclusion here in question hes, of
course, been the subject of much discussion in this case.
Adamson C.J.M. has said that “The words are clear and
must bear their own meaning. They refer to the immediate
or proximate cause.” On the other hand, the appellant con-
tends that the words have a wider connotation and should
be construed as meaning ‘“originating from, incident to or
having connection with the use of the vehicle”, but that
even if they bear the more restricted meaning the cirzum-
stances of the present case are such that the comgosite
negligence of the taxi driver is not severable and that the
proximate cause of the accident can, therefore, be said to
have been the use and operation of the vehicle in stopping
on the wrong side of the street. It is sufficient to say that
the words “claims arising out of . . . the ownership, use or
operation . .. of any motor vehicle” as used in this exclusion
can only be construed as referring to claims based upon cir-
cumstances in which it is possible to trace a continuous
chain of causation unbroken by the interposition of a new



SCR. SUPREME COURT OF CANADA

act of negligence and stretching between the negligent use
and operation of a motor vehicle on the one hand and the
injuries sustained by the claimant on the other. In the
present case the motor vehicle was stationary at the time of
the aceident and the chain of causation originating with
its use was severed by the intervening negligence of the
taxi driver whose failure to escort the boy across the street
was the factor giving rise to the respondent’s liability.

There is a clear distinction between this case and the cases
of Stevenson v. Reliance Petroleum Limited* and Irving
01l Company Limited v. Canadian General Insurance Com-
pany?. In those cases the negligence had to do with the
delivery of petroleum products from tank trucks by means
of a mechanism that was a part of the truck itself and,
therefore, the entire delivery operation was effected in the
course of using the motor vehicles in question. In both those
cases the ultimate damage was occasioned by the presence
on the premises in question of petroleum products which
had been deposited there through the negligent use of such
a mechanism. In the present case, as has been said, the
presence of the retarded child alone on the highway was not
a circumstance arising out of the ownership, maintenance,
use or operation of the respondent’s vehicle but out of the
taxi driver’s failure to escort him to his home.

For the above reasons I would dismiss this appeal with
costs.

Appeal dismissed with costs.
Solicitors for the defendant, appellant: Thompson, Dilts,
Jones, Hall & Dewar, Winnipeg.

Solicitors for the plaintiff, respondent: McArthur,
Appleby, McArthur & Gillies, Winnipeg.

1719561 S.C.R. 936, 5 D.L.R. (2d) 673.
2119581 S.C.R. 590, 14 DL.R. (2d) 337.
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E’ig THE CORPORATION OF THE
;g(gé,zgd COUNTY OF LAMBTON
Nov.30 ;

APPELZANT;

AND

CANADIAN COMSTOCK COMPANY LIMITED, THE
BERNADO MARBLE, TERRAZZO anxp TILE COM-
PANY LIMITED, WILLIAMSON ROOFING anNpD
SHEET METAL LIMITED, anxp HOSPITAL
Axnp KITCHEN EQUIPMENT COMPANY LIM-
ITED ... ... .RESPONDENTS.

ON APPEAL FROM THE COURT OF APPEAL FOR ONTARIO

Mechanics’ liens—Time for filing—Whether from date of substantial
completion or entire completion—Waiver of lien—Estoppel—The
Mechanics’ Lien Act, R.8.0. 1960, c. 227, as amended by 1952, c. 64.

A general contractor, T, entered into an agreement with the apoellant
municipality for the erection of a building, and awarded sub-coatracts
to the respondents. On December 21, 1955, the architect wrote to T
that as all work had been substantially completed he wished tc be in
a position to certify substantial completion of the whole job by
December 31, so that the hold-back period could be calculatec from
that date. T was instructed to obtain from the sub-contractors a notice
that their work was completed or a waiver of lien. T wrote to the sub-
contractors who acknowledged on January 4, 1956, that their wok had
been completed, but before these acknowledgments were received by T,
the architect sent to the municipality a progress estimate showiag 100
per cent. completion. By February 29, 1956, T had received the balance
of the contract price, including the 15 per cent. holdback. The sub-
contractors were not paid in full and filed liens. None of the liens was
filed within 37 days of January 4, and the evidence showed thas each
sub-contractor had done work after that date. But all the liens were
filed within 37 days of completion of the work. The municipalit:r con-

. tended that the sub-contracts had been completed by January 4 and
that the sub-contractors were estopped from denying this. The trial
judge dismissed the action on the ground of estoppel, but this judgment
was reversed by the Court of Appeal. The municipality appealed to
this Court.

Held: The appeal should be dismissed.

None of the sub-contracts was completed when the acknowledgements were
given, and all the sub-contractors did some work after January 4 with-
out which they could not have successfully sued for the balarce of
their contract price, and this was not work done after completion and
in pursuance of the warranty clause in their contracts. The fact that
the work was trivial when compared with the size of the contract
made no difference if it was done in good faith to complete the con-
tract. Time only begins to run from the events mentioned in the sub-
sections of s. 21 of the Act, regardless of triviality and of lapse of time

*PreseNT: Cartwright, Fauteux, Abbott, Judson and Ritchie JJ.
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from the substantial performance of the contract. There is no basis
for the application of any different rule to a lump sum contract under
s. 21(1). The only certainty is the point of time when the sub-contractor
is able to sue for his contract price in full and he cannot do this until
he has performed all that he is bound to do under his contract. This
is the meaning that the Court of Appeal-in conformity with the
authorities, has correctly attributed to the word “completion” under
the section. The doctrine of substantial performance has no relévancy
to the present problem. The fact that a contractor, who has substan-
tially completed his work, may sue for the contract price, subject to
deductions for minor defects or omissions, does not and cannot deter-
mine when time begins to run under the Act. Completion means what
it says.

The acknowledgments given in this case did not amount to an “express
agreement to the contrary” as required by s. 5(1). There was nothing
in them to indicate that those who signed them were renouncing the
application of the Act and the remedies provided by it. An acknowl-
edgment from which it is inferred by the other side that time under the
Act is running against the claimant when the facts of the case and
the Aect provide that it is not running, can only have legal effect if it
is a waiver of Hen under the Act. Estoppel cannot do what the section
says only a signed express agreement can do.

APPEAL from a judgment of the Court of Appeal for
Ontario’, reversing a judgment of Shaunessy J. Appeal
dismissed. : '

W. B. Williston, Q.C., J. W. Brooke and R. N. Robertson,
for the appellant.

M. Lerner, Q.C., and M. A. Bitz, for Canadian Com-
stock Co.

W. B. Henderson, @Q.C., for Bernardo Marble, Terrazzo
and Tile Co. '

W. B. Henderson, Q.C., and T. W. I. Gibson, for William-
son Roofing and Sheet Metal Ltd.

J. 8. Mallon, Q.C., for Hospital and Kitchen Equip-
ment Co.

The judgment of the Court was delivered by

Jupson J.:—The judgment of the Court of Appeal®
awards to the four respondents liens against the Home for
the Aged, a public building recently built by the appellant,
the Corporation of the County of Lambton. In 1954 the
county entered into a.contract with Town and Country
Construction Limited for the construction of this building

1(1957), 10 D.L.R. (2d) 583.
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353 for the sum of $665,008. The respondents are sub-contrac-

CEEBIIE:O%F tors who were paid 85 per cent. of their claims. The 15
. per cent. holdback, amounting to $77,000, was paid by the
Cog‘;ﬁ e county to the general contractor on February 29, 1956, but
Co none of this money reached these sub-contractors and they

et al. filed claims for liens.

Jufli)f I With the exception of one part of the claim of Canadian

Comstock Company Limited, where the right to lien was
undisputed, and the claim of Hospital and Kitchen Equip-
ment Company Limited, the claims were disallowed at irial.
On appeal to the Court of Appeal, the disallowed claims
were allowed in full and the county now appeals from this
judgment.

Two main submissions were made on this appeal. The first
was that because these respondents had acknowledged in
writing that they had completed their work, they were
estopped from denying that the time for filing their claims
for liens commenced to run from the date of these acknowl-
edgments. The second was that these sub-contractors had
in any event completed their contracts on or before Jan-
uary 4, 1956, within the meaning of s. 21(1) of The
Mechanics’ Lien Act and that they were out of time because
they failed to file their claims within thirty-seven days of
this date.

On December 21, 1955, the architect wrote to the general
contractor stating that all work had been substantially com-
pleted and that he wished to be in a position to certify
substantial completion of the whole job by December 31.
He then said: “To allow this notice of substantial comple-
tion, we should have one of two things—a notice from the
sub-trades that they have completed their work and/or a
waiver of lien.” On December 23, 1955, the general contrac-
tor wrote to each sub-contractor stating that the architect
had asked for a notice certifying that his work was com-
pleted. Waiver of lien as an alternative was not mentioned.
The four respondents each answered this request and
acknowledged that they had completed their contracts, two
of them in absolute terms and two of them referring to
minor matters to be attended to within a few days. The
general contractor sent these letters to the architect on
February 2, 1956.
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On December 29, 1955, the architect sent progress esti-
mate no. 12 to the County Treasurer. This showed 100
per cent. completion. In January the general contractor,
having received the necessary funds from the county, dis-
bursed the balance of the monies owing to these respond-
ents less the 15 per cent. holdback. This payment was
therefore made on the basis of 100 per cent. completion of
the sub-contracts. On February 6 and February 17, 1956,
two sub-contractors other than these respondents filed
claims for liens, and on February 29, 1956, the county paid
to the general contractor the balance of the monies owing
under the contract amounting to $77,000, retaining only
sufficient funds to settle the claims of the two sub-contrac-
tors who had registered liens. The respondents subsequently
registered liens and they now claim that they had not com-
pleted their work within the meaning of s. 21(1) of The
Mechanics’ Lien Act when they gave their written acknowl-
edgments and that they are not estopped by these
acknowledgments from asserting this fact.

The learned trial judge found as a fact that on Decem-
ber 31, 1955, three of these four sub-contractors had sub-
stantially completed their contracts and that they had
acknowledged full completion in writing not later than
January 4, 1956. He rejected the submission of counsel for
the defendant municipality that substantial completion of
a sub-contract was enough to start the time running for
filing a lien under s. 21(1) of the Act. Nevertheless he did
hold that time began to run from January 4, 1956. It is
therefore apparent that he decided the case on the basis of
estoppel when he rejected the claims of Comstock, Bernardo
and Williamson, with the exception of one part of the Com-
stock claim, which was undisputed. The ratio of his judg-
ment is emphasized by his separate treatment of the claim
of Hospital and Kitchen Equipment Company Limited.
Although this sub-contractor had given the same acknowl-
edgment as the others, he held that both parties knew that
this sub-contract had not in fact been completed, since a
compressor for one of the refrigerators had not been
installed. This work was not done until March 22, 1956, and
the claim for lien of this sub-contractor was held to be in
time. On appeal the claims of the three unsuccessful
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claimants were allowed, the Court of Appeal being of the
opinion-that there was no estoppel and that time did not
begin to run under s, 21(1) of the Act until completion—
not substantial completion—of the sub-contracts.

The contract of Canadian' Comstock Company Lirnited
was for the plumbing, heating, ventilating and elecrical
work and totalled $199,000. In addition, two other con-
tracts were made by this company for the installation of
a hydro-pneumatic pump and a fire pump. I agree with
counsel for the appellant that these were additional,
separate and distinet contracts and that they were not
extras. The appellant admits that Comstock had a liea for
these contracts but this fact has no bearing upon the deter-
mination of this litigation. Work on these additional con-
tracts does not extend the time. Comstock’s lien, if any, for
the balance of its payment under the $199,000 main con-
tract must stand on its own feet. Work done and materials
supplied under separate contracts for the same owner or
contractor cannot be run together in a general account so
as to extend the time for filing the lien: Fulton Hardware
Co. v. Mitchell*. Although Comstock, on December 27, 1955,
certified completion of the original contract “excepting such
minor details as balancing the heating system which will be
carried out within the next few days”, the fact is that this
sub-contractor did much work in January, February and
March; 1956. This work is all outlined in the reasons of the
Court of Appeal. Some of it was trivial, some of it was not.
Some of it was by way of completion of the contract; some
of it was to remedy defects in work already done; some of it
was in connection with the hydro-pneumatic pump and the
fire pump; some of it was done on the specific instructions
of the architect. None of it was done surreptitiously or for
a colourable purpose and all of it was done to the knowledge
of the architect. The Court of Appeal has held that this
respondent had not completed its work on January 4, that
the architect knew this and that the claim for lien had not
been lost. There is ample evidence to support this fincing.
The plea of substantial completion as the point at which
time begins to run under the statute against a contractcr or
sub-contractor was rejected.

1119231 4 DLR. 1205, 54 O.L.R. 472.
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Williamson Roofing and Sheet Metal Limited acknowl-
edged completion of its work by letter dated January 4,
1956. This contractor had supplied the architect' with a
bond that the roofing was cempleted on July 22, 1955; but
it was still under obligation to make water-tight and do
flashing on stacks subsequently installed on the roof by
other trades. It was called back by the main contractor to
do this flashing on March 5, 1956. This was minor work
but it was undoubtedly part of its contract. The work was
done on March 6 and the lien filed on March 13.

Bernardo Marble Terrazzo and Tile Company Limited is
in much the same position. This company gave an acknowl-
edgment of completion on January 4, 1956, but on Jan-
uary 26, 1956, it was called back by the main contractor
to do some grinding that should have been done and had
been overlooked on a terrazzo floor in one of the washrooms.
This work was of a minor character and was done on
February 8 and the lien filed on March 15.

Hospital and Kitchen Equipment Company Limited
came back at the request of the architect. He informed this
company on February 27, 1956, that a refrigerator would
not work and that there were certain minor defects in some
of the equipment. The refrigerator was the main complaint
and it appears that the compressor unit had not been
ingtalled. It had been shipped in November, 1955, but had
not been installed for some reason or other by the local
electrician employed by this sub-contractor. This was done
on March 22, 1956. Further complaints about the operation
of the equipment were made on April 2 and Mé,y 15, 1956.
The company made the necessary alterations and adjust-
ments and filed its lien on May 24, 1956.

After a full review of the facts the Court of Appeal found
that none of the contracts in question were completed at
the time when the acknowledgments were given and that
each of these sub-contractors did work after January 4, 1956,
without which they could not have successfully sued for the
balance of their contract price and that this was not work
done after completion and in pursuance of the warranty
clause in their contracts. I agree with this conclusion. The
fact that in three of the cases—Hospital & Kitchen Equip-
ment, Williamson and Bernardo—the work was trivial when
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compared with the size of the contract makes no difference
if it was done in good faith to complete the contract. Fussell
v. Ont. Foundation & Engineering Co., overruling Summers
v. Beard?, and Neil v. Carroll®. I can well understand that
in the case of these three sub-contractors the work was so
trivial that it was overlooked when the acknowledgments
were given. These omissions were, however, brought -o the
attention of these sub-contractors by the owner, its archi-
tect or the main contractor and were remedied. Comstock’s
case that it had not completed its contract is much more
clearly defined—so much so that I have difficulty in tnder-
standing how it could possibly give this acknowledgment,
except for the purpose of urging on payment of the balance
of its account. This company’s sub-contract was by far the
largest of the four and amounted to $199,000. It had many
odds and ends to complete and at least 20 items are listed
in the reasons for judgment of the Court of Appeal.

I agree with counsel for the appellant that when one
measures the work remaining to be done on January 4, 1956,
against the size of their contracts, all of these four sub-
contractors had substantially completed their contracts
when they gave these acknowledgments. He submits that
this is the completion which starts time running under
8. 21(1) of The Mechanics’ Lien Act, R.S.0. 1950, which
reads:

21(1). A claim for lien by a contractor or sub-contractor in cases not
otherwise provided for, may be registered before or during the perform-
ance of the contract or of the subcontract or within 37 days after the

completion or abandonment of the contract or of the subcontract as the
case may be.

He sought to draw a distinction between this subsection and
subss. (2) and (4), which deal with liens for materials and
services. Time runs in these cases from the furnishing of the
last material (subs. (2)) or the completion of the service
(subs. (4)). These are readily identifiable events and the
course of judicial decision in Ontario summed up in the
Russell case demonstrates a literal adherence to the wo-ding
of the subsections in the determination of these matters.

1(1926), 58 O.L.R. 260, 1 D.LLR. 760.
2(1894), 24 O.R. 641. 3(1881), tbid. 642.
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Time only begins to run from the events mentioned in the
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subsections, regardless of triviality and regardless of lapse Couxty or

of time from the substantial performance of the contract.
I can see no basis for the application of any different rule
to a lump sum contract under s. 21(1), and there are very
sound reasons for refusing to depart from this principle.
How does a tribunal decide when there has been substantial
completion so as to start time running against a sub-
contractor? How would a sub-contractor be able to recog-
nize his position if this doctrine were applied? The only
certainty in the situation is the point of time when the sub-
contractor is able to sue for his contract price in full and
he cannot do this until he has performed all that he is bound
to do under his contract. This is the meaning that the Court
of Appeal, in conformity with a long line of judicial decision,
has attributed to the word “completion” under s. 21(1), and
in my opinion it was correct in so doing. Indeed, unless
whatever certainty the legislation has is to be lost there is
no other alternative.

We were pressed with the authority Day v. Crown Grain?,
to the effect that time begins to run when the contractor can
sue “as for a completed contract”, the submission being
that this could be something short of completion. When
the facts of the case are examined I do not think that this
case lays down any rule different from that which has
always been followed, namely, that time does not begin to
run until there has been such performance of the contract
as would entitle the contractor to maintain an action for
the whole amount due thereunder.

The doctrine of substantial performance, as illustrated by
such cases as Dakin v. Lee? and Hoenig v. Isaacs®, has no
relevancy to the present problem. The fact that a con-
tractor, who has substantially completed his work, may sue
for the contract price, subject to deductions for minor
defects or omissions, if there are any, does not and cannot
determine when time begins to run against him under The
Mechanics’ Lien Act. Completion means what it says. I do
not think that time begins to run under s. 21(1) until it can

1(1907), 39 SC.R. 258. y 2[1916]1 1 K.B. 566.

3[1952] 2 All ER. 176
80666-1—2
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Big be said that the contractor or sub-contractor has done all

CI?E}?:O;F that he promised to do and is entitled to maintain his action
V. for the full amount.

Con.
C°1‘650T.°°K  Having found as a fact, in agreement with the finding of
etal.  the learned trial judge, that these sub-contracts had not
JudsonJ. been completed when the acknowledgments were given, the

~ Court of Appeal next rejected the defence of estoppel

because the county did not rely on the representations and
alter its position to its prejudice. I agree with the Court
of Appeal that progress estimate no. 12 given by the archi-
tect to the county, certifying 100 per cent. completion and
asking for all the money less the fifteen per cent. holdback,
was issued before these acknowledgments were received. I
agree also with the finding of the Court of Appeal that to
the knowledge of the architect all three appellants did work
under the provisions of their sub-contracts after Januery 4,
1956. Therefore, although these acknowledgments were
obviously given by the sub-contractors for the purpose of
inducing payment of the balance of their monies, it is
equally clear that their representations, even if they were
made to the county through its main contractor and archi-
teet, did not in fact induce the payment of the holdoack.
What did induce payment was the assumption of the archi-
tect that time was running against these sub-contractors
from a date not later than January 4, 1956.

What the county is really seeking to do is to turn the
acknowledgment into an agreement that the work had been
completed, regardless of the actual and known state of facts
and to set this up as a waiver of lien under the Act.

I can readily find that by the giving of these acknowledg-
ments, these sub-contractors hoped to get their money
faster and that they knew that they would be used bv the
county for the purpose of computing the time when it would
be safe to pay out the holdback. But the Aect provides
(s. 5(1)) that “Unless he signs an express agreement to the
contrary” a person who does certain things shall have a lien.
The acknowledgments given in this case do not, ir my
opinion, amount to an “express agreement to the contrary”
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as required by the Act. There is nothing in them to indicate 1959

that those who signed them were renouncing the-applica- Countyor

tion of the Act and the remedies provided by it. LAM; N
Con.
Counsel for the appellant says that he seeks only to pre- COMCSEOCK

vent these respondents from asserting in these proceedings ¢t al.
a fact contrary to that contained in their own acknowledg- y,qeon 7.
ments. Then he says time begins to run against them and —
that this is not the waiver of lien referred to in para. 5(1)

of the Act. They still have their lien but they must assert

it within a certain time for time begins to run against them

from the date of their acknowledgments. This argument

does not overcome s. 5(1) of the Act. An acknowledgment

from which it is inferred by the other side that time under

the Act is running against the claimant when the facts of

the case and the Act provide that it is not running, -can

only have legal effect if it is a waiver of lien under the Act.

I would not make any inroad on the principle laid down in
Anderson v. Fort William Commercial Chambers Limited*,

that estoppel cannot do what the section says only a signed
express agreement can do.

I am therefore of the opinion that the judgment of the
Court of Appeal on this branch of the case was well founded
both on fact and law and that the argument based on
estoppel fails.

I would dismiss the appeal with costs.
Appeal dismissed with costs.
Solicitors for the appellant: Bullbrook & Cullen, Sarnia.

Solicitors for Canadian Comstock Co.: Lerner, Lerner &
Bitz, London.

Solicitor for Bernardo Marble, Terrazzo & Tile Co.: R. E.
Fairs, London.

“ Solicitor for Williamson Roofing & Sheet Metal Co.:
W. B. Henderson, London.

Solicitors for Hospital & Kitchen Equipment Co.: Taylor,
Jamieson, Mallon, Fowler & Oliver, Sarnia.

1(1915), 34 O.L.R. 567, 25 D.L.R. 319.
80666-1—2%
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EASTERN METALS CORPORATION

LIMITED (Defendant) ............ APPELLANT;

AND
JOSEPH PROTEAU (Plaintiff) ......... RESPONDENT.

ON APPEAL FROM THE COURT OF QUEEN’S BENCH, APPEAL SIDE,
PROVINCE OF QUEBEC
Motor vehicles—Car hitting truckload extending 9 feet beyond rear of
truck—Fatal injuries—Poor visibility—Inadequate lighting—Thz Motor
Vehicles Act, R.S.Q. 1941, c. 142, s. 27—Allegation of cont-ibutory
negligence—Burden of proof.

A truck driver transporting, some 48 minutes after sunset, in a very poor
visibility, iron rails extending 9 feet beyond the rear of his truck,
without having 5 tail lights on as required by s. 27 of the Motor
Vehicles Act one hour after sunset, the only lighting at the rear being
provided by a lamp fixed to the chassis of the truck which was
veiled in an intermittent fashion by a red flag attached to she end
of the rails, must be held solely responsible for the damages resulting
when a car comes up behind at a reasonable speed and collices with
the rails.

APPEALS from a judgment of the Court of Queen’s
Bench, Appeal Side, Province of Quebec?, affirming a judg-
ment of Desmarais J. Appeal dismissed.

L. Tremblay, Q.C., for the defendant, appellant.
C. Fortin, for the plaintiff, respondent.

The judgment of Taschereau, Abbott, Judson and
Ritchie JJ. was delivered by

TascHEREAU J.:—Le 7 décembre 1953, Armand Foy et
son épouse Alphéda Roy ont été les victimes d’'un aczident
de la route et sont décédés le méme soir. Roy était au 7olant
de sa propre voiture, une Plymouth 1953, dans laquelle
avaient pris place son épouse, sa belle-sceur madame
Proteau, et son enfant Réjeanne 8gée de 4 ans. Il suivait
la route qui conduit d’East Angus & Weedon, dans les
Cantons de 'Est, et était précédé d'un camion lourdement
chargé de rails de chemin de fer. Les deux voitures filaient
du coté droit de la route.

*PreseNT: Taschereau, Fauteux, Abbott, Judson and Ritchie JJ.
1119581 Que. Q.B. 727.
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Ce camion était la propriété de Vappelante “Hastern
Metals Corporation Limited”, et était conduit par U'employé
de cette derniére, Alphonse Duval, qui alors était dans
P’exercice de ses fonetions. Soudainement, vers 4.45 p.m. de
cette journée du 7 décembre 1953, la voiture de Roy frappa
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Parriére de ce camion avec le triste résultat que Roy et sonTaschereau J:

épouse perdirent la vie, tandis que madame Proteau et la
jeune enfant ne subirent aucune 1ésion.

Joseph Proteau, intimé, és-qualité dans la présente cause,
fut nommé tuteur aux huit enfants mineurs des parents
décédés, et institua la présente action, dans laquelle il
réclama de Pappelante la somme de $81,330. M. le Juge
Gaston Desmarais, de la Cour supérieure, siégeant & Sher-
brooke, a maintenu cette action jusqu’d concurrence de
$32,780, et la Cour du banc de la reine a confirmé ce juge-
ment. M. le Juge Casey, cependant, a enregistré sa dis-
sidence, étant d’opinion qu’il y avait faute contributive.de
la part des deux conducteurs.

Ce genre d’accident n’est pas rare sur les routes de la
province, et sa multiplication devrait engager pour leur
propre séecurité les conducteurs de véhicules-automobiles
qui suivent ces gros camions souvent trop chargés, a faire
usage de la plus extréme prudence. Souvent voit-on de
futiles réclamations faites par des conductures imprudents
qui, par négligence ou inhabileté, viennent frapper ’arriére
de véhicules commerciaux ou d’autres véhicules circulant
sur la route. De nombreuses décisions ont été rendues par
‘les tribunaux mais, évidemment, chaque cause doit étre
jugée suivant les faits qui se présentent,. _

Dans le cas qui nous occupe, la preuve n’est pas révé-
latrice de tous les incidents qui ont sans doute entouré
cette tragédie. En effet, nous n’avons le témoignage ni de
monsieur ni de madame Roy, tous deux déeédés. Quant &
madame Proteau, passagére assise seule sur le banc arriére
de la voiture Plymouth, elle dormait, et ce n’est qu’au
moment du choc qu’elle g’éveilla. Elle ne peut done jeter
aucune lumiére sur les circonstances qui ont immédiatement
précédé cet accident. La fillette Réjeanne, trop jeune, n’a
pas témoigné devant les tribunaux. Seul Duval, conducteur
du camion, était sur les lieux au moment ol les véhicules
sont venus en contact. Il arréta immédiatement son camion,
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1959 g’empressa de se rendre vers la voiture de Roy, et rencontra

Easmmey madame Proteau qui elle aussi était sortie de la voiture dans
METALS £y N PR
Corex. laquelle elle était passagére. Les passants arrétérent et la

Lm.  Sfireté fut dépéchée sur les lieux.

Proresu La preuve révéle, et c’est ainsi que 1'a apprécié le jige au
Taschereau J. proces, que 'accident s’est produit vers 4.45 p.m. A P'endroit
ol il est arrivé, le chemin est 1égérement accidenté, mais
présente une ligne droite sur une distance d’environ un
demi-mille. Il est certain qu’il bruinait & des intervalles
irréguliers, que le temps était sombre et qu’a cette saison,
4 cause de la noirceur hative, la visibilité était substantielle-

ment réduite.

. Le camion de I’'appelante portait une charge de plusieurs
milliers de livres, qui consistait en une vingtaine dz= rails
de chemin de fer, qui excédaient de neuf pieds la partie
arriére du véhicule. Le panneau postérieur du coffre était
baissé de fagon & permettre aux rails de reposer horizontale-
ment sur le camion.

A Yarriére du camion, il n’y avait qu'une seule lumiére
rouge, placée au centre & I'extrémité du chassis, qui fone-
tionnait au moment de Paccident. Elle se trouvait sous le
panneau renversé, et également sous les rails qui Jépas-
saient, et qui nécessairement oscillaient sous leffet des
accidents de la route. Normalement, il y a & larriere de ce
camion trois lumiéres, dont deux ne fonctionnaient pas.
De plus, il n’y avait pas d’autres réflecteurs, et méme la
lumiére .qui devait éclairer la licence était hors d’usage. Un
petit drapeau rouge de 24 x 10 pouces était placé au centre,
8 lextrémité des rails, et était susceptible, d’aprés le
témoignage de Duval, conducteur du camion, d’obstruer la
vue & certains moments de la seule lumiére qui était
allumée. A cause du mauvais état de la route, et de la
visibilité réduite, Duval conduisait son camion & une vitesse
de dix & douze milles & 'heure, et il a lui-méme juré qu’il
faisait assez noir pour allumer ses phares d’avant, ce qu’il
avait fait depuis quelque temps. Roy également avait
allumé les siens, et filait & peine plus vite que le camion qui
le précédait. Le choc léger qui s’est produit démontre que
sa vitesse ne pouvait pas étre excessive, mais qu’au con-
traire, elle devait étre trés modérée.
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L’article 27 de la Loi des Véhicules Automobiles décréte: Bf_%

Tout véhicule automobile doit dans un chemin public, &re muni de KEasTErN
deux lanternes & feu blanc & lavant et d'une lanterne & feu rouge 3 MeraLs

; CorpN
3, hy .
Tarriére. L.

Lorsque le véhicule automobile est sur un chemin public, entre une v

heure aprds le coucher du soleil et une heure avant son lever, les lanternes ProtEAU
sur ce véhicule, qu'il soit arrdté ou en mouvement, doivent chacunem,c i o . 7.
produire une lumiére éclairant 3 une distance d’au moins cent pieds en —
avant et visible 4 une distance d’au moins cent pieds en arridre, et la
lanterne & larridre doit avoir une capacité d’au moins quatre chandelles,
et doit projeter une lumidre rouge horizontalement et une lumiére blanche
verticalement, de fagon que la lumidre blanche éclaire la plaque &
Parritre également sur toute sa surface, et suffisamment pour lire le
numéro sur cette plaque 3 une distance d’au moins cent pieds.

En outre des lanternes prescrites par les paragraphes ci-dessus, tout
autobus, véhicule de commerce et véhicule de livraison, mesurant plus
de quatre-vingts pouces de largeur, circulant dans un chemin public entre
une heure aprés le coucher du soleil et une heure avant son lever, devra
porter & lavant une lanterne & feu vert et & larridre une lanterne &
feu rouge et un réflecteur rouge disposés pas plus de six pouces du c6té
extréme gauche du véhicule, de maniére 3 bien délimiter la partie de la
route occupée de ce cbté par le véhicule, le signal lumineux des dits
lanternes et réflecteurs devant 8tre visible & une distance d’au moins
cing cents pieds.

En outre des lanternes preserites par lesdits paragraphes, tout autobus,
véhicule de commerce et véhicule de livraison mesurant plus de quatre-
vingts pouces de largeur ou plus de trente pieds de longueur, circulant
dans un chemin public entre une heure aprés le coucher du soleil et une
heure avant son lever, devra porter a lavant trois lanternes a feu vert
et & Darriére trois lanternes & feu rouge alignées horizontalement et
espacées de pas moins de six pouces les unes des autres et de pas plus
de douze pouces, le signal lumineux des dites lanternes devant &tre
visible & une distance d’au moins cing cents pieds. Ces lanternes devront
étre posées au centre et aussi prés du sommet du véhicule que sa structure
permanente la permetira.

Ce que cette loi ordonne, c’est que la voiture de P'appe-
lante qui avait plus de 80 pouces de largeur, devait porter
a Darriére cinq lumiéres, mais cette obligation n’était
imposée qu’une heure aprés le coucher du soleil. Or, il est
établi que le soleil n’était couché que depuis quarante-huit
minutes avant Paccident. Cette disposition impérative de
1a loi ne dispense pas cependant les conducteurs de véhicules
automobiles de prendre les précautions voulues que com-
mandent les régles les plus élémentaires de la prudence. 11
s’agit 1& d’'un minimum que la loi exige et rend celui qui la
viole passible d’une amende. La loi n’établit pas un
“standard” de prudence auquel il faut se limiter quand une
prudence additionnelle est nécessitée par les circonstances.
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1989 Ce soir-13, il faisait presque nuit, la visibilité était trés

%ﬁﬁﬁ réduite & cause de l'inclémence de la température, tous les
Corew. automobilistes avaient allumé leurs phares, et il était cer-
L:’." tainement imprudent de circuler sans avoir pris cette pré-
Protoav  caution élémentaire. D’ailleurs, il est clair que Pappelante
Taschereau J.0'2 pas allumé ses cing lumiéres situées & Darridre du
camion, et la raison, nous dit Duval, c’est qu'une seule

fonctionnait.

Comme le disait M. le Juge Galipeault, maintenant juge
en chef de la Cour du banc de la reine, dans Shawinigan
Water & Power Co. v. Laprise*:

La défenderesse, & mon sens, si elle ne violait pas la lettre de lart.
27, par. 2, de la loi des véhicules automobiles, (S.R.Q. 1925, ca. 35)
édictant que tout véhicule automobile sur le chemin public, dois, une
heure aprés le coucher du soleil, &tre muni de lumidre, et il se peut
qu'au moment de l'accident le soleil ne fiit pas couché depuis une heure
encore, en a certes violé l’esprit.

La loi qui impose Yobligation, une heure aprds le coucher du soleil,
aux conducteurs de véhicules moteurs de faire briller leurs pharss, ne
dit pas qu'ils ne seront pas tenus de recourir au méme soin, si auparavant,
pour la sfireté du publie, il y a lieu d’utiliser les lumidres.

Subséquemment, dans la cause de Brousseau v. Lanon-
tagne?, 1la Cour d’Appel a décidé dans le méme sens, et le
jugé est le suivant:

The Court of Appeal, by a majority judgment, declares that, although
the Motor Vehicles Act (RS.Q. 1941, ch. 142, art. 27) requires a motor
vehicle, when operated on a public highway, to carry the lights therein
prescribed only between one hour after sunset and one hour before sun-
rise, there is an obligation at common law for every driver to ccnduct
himself in such a manner as to avoid dangers to others and that when the
visibility is difficult prudence requires that lights be shown notwith-
standing the lack of a statutory obligation to do so. Defendant driving
at a high speed or being inattentive, both parties were at fault.

Tel est aujourd’hui 'état de la jurisprudence dans la
province de Québec.

Je crois done que, sur ce point, il y a eu négligence de la
part de Pappelante. De plus, je crois que 'un des plus grands
dangers de la circulation est de tolérer que les camions com-
merciaux puissent ainsi transporter de lourdes charges,
excédant de beaucoup la longueur des véhicules, sans que
des précautions exceptionnelles ne soient prises. Comment
un conducteur peut-il se douter, dans I'obscurité, que des
matériaux excédent de 9 ou 10 pieds le véhicule qui le

171942] Que. K.B. 212 at 213. 2119521 Que. Q.B. 76.
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précéde? Dans le cas qui nous occupe, seul un obscur pavil- 1999

lon, qui voilait probablement la seule lumiére & I'arriére du Easreex
camion, était supposé indiquer le danger qui a causé la mort I‘éﬁ;ﬁ?
de monsieur et madame Roy. Je ne puis en conséquence L;-‘D-

admettre la prétention de Uappelante qu’elle n’a pas commis PROTEAT

de fautes qui engendrent sa responsabilité civile. Taschereau J.

Dans Palternative, 'appelante a soumis & la Cour que si
elle doit supporter une part de la responsabilité civile, la
victime doit également, dans une certaine proportion, étre
tenue responsable de sa propre négligence. C'est d’ailleurs
la conclusion & laquelle est arrivé M. le Juge Casey, dissident
3 la Cour du banc de 1a reine. Avec respect je crois que cette
prétention doit &tre rejetée.

En effet, les seules fautes que je crois prouvées, que je
retiens, et qui ont déterminé cet accident, sont celles com-
mises par lappelante et que j’ai mentionnées précédem-
ment. Avec la preuve qui a été offerte, je crois qu’aucune
faute ne peut étre imputée & Roy. Affirmer qu’il n’a pas
porté Tattention voulue, que ses lumiéres ou ses freins
étaient défectueux, qu’il a été inhabile dans la conduite de
sa voiture, ce serait entrer dans le domaine des hypotheses,
des conjectures et des possibilités. Il est interdit aux tribu-
naux de spéculer dans de pareils domaines pour attribuer
des responsabilités délictuelles ou quasi-délictuelles. Ce sont
les probabilités et non les possibilités qui doivent guider
les juges.

Comme j’ai eu P'occasion de le dire déja, et particuliére-
ment dans la cause de Rousseau v. Bennett':

TL’honorable Juge de premiére instance a jugé suivant la balance des
probabilités, ce qui est la preuve requise en matiére civile, et je crois que
le jugement de la Cour d’Appel est erronné en droit quand cette derniére
conclut qu’il n'y a pas de présomption tellement forte qu’elle exclut toute
autre possibilité. Ce n’est pas ce que la loi requiert. Il y a une distinction
fondamentale qu’il faut faire entre le droit criminel et le droit civil. En
matiére criminelle, la Couronne doit toujours prouver la culpabilité de
Paccusé au deld d'un doute raisonnable. En matidre civile, la balance des
probabilités est le facteur décisif. Comme le disait M. le Juge Duff dans
la cause de Clark v. Le Ro: (1921, 61 Can. S.C.R. 608 at 616) :

‘Broadly speaking, in civil proceedings the burden of proof being
upon a party to establish a given allegation of fact, the party on
whom the burden lies is not called upon to establish his allegation
in a fashion so rigorous as to leave no room for doubt in the mind
of the tribunal with whom the decision rests. It is, generally speaking,

1119561 S.C.R. 89.
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1959 sufficient if he has produced such a preponderance of evidence as to
E show that the conclusion he seeks to establish is substantially the
ASTERN . . ’
METALS most probable of the possible views of the facts.
CﬁgN- Les tribunaux doivent souvent agir en pesant les probabilités. Prati-

. quement rien ne peut &tre mathématiquement prouvé. (Jéréme wv.
Proreay Prudential Insurance Co. of America, (1939, 6 Ins. L.R. 59 at 60), Richard
—_— Evans & Co. Lid. v. Astley, (1911, A.C. 674 at 678), New York Life
Taschereau J. pusyrance Co. v. Schlitt, (1945, S.CR. 289 at 300), Doe D. Devine v.
— Wailson, (10 Moore P.C. 502 at 532)).

Quand un défendeur qui a été négligent veut établir la
faute contributive de celui qui réclame, c’est lui qui a
Pobligation de faire cette preuve. Ici, il n’a pas réussi a
établir aucune faute de la part de Roy. Toutss les
probabilités indiquent que, comme conséquence du défaut
de lumiéres et de cet excédent de rails qui dépassaient le
camion, Roy est venu le frapper, ne se doutant pas de la
présence de ces obstacles qui obstruaient sa route et qui
étaient presque invisibles & I'heure de 'accident.

Le montant des dommages déterminé par le juze au
procés n’est pas contesté. Je m’accorde avec les conclusions
auxquelles sont arrivées la Cour supérieure et la Cour du
banc de la reine, et je rejetterais le présent appel avee
dépens.

Favreux J.:—D’accord avec mon collégue, M. le Juge
Taschereau, je maintiendrais les conclusions auxquel es en
sont arrivées la Cour supérieure et la Cour du banc de la
reine.

Au regard des régles de la simple prudence, il était, dans
les circonstances oll 8’est produit cet aceident, excessivement
dangereux de conduire ce camion sur la voie publique sans
clairement signaler aux conducteurs des voitures venant &
Varriére, I'obstacle résultant de la projection des rails sur
une longueur de neuf pieds au delad la boite du camion
en lequel ils étaient transportés. L’obscurité, la température
et la différence entre la vitesse de dix milles & T’heure
adoptée par Duval, le conducteur du camion, et la v:tesse
supérieure que pouvaient raisonnablement adopter les eon-
ducteurs de véhicules automobiles de promenade venant
a Darriére, étaient autant de circonstances exigeant qile ce
danger fiit conjuré par un signalement adéquat. Les petits
drapeaux attachés a extrémité des rails et 'unique lumiére
a feu rouge 4 Parriére du camion, fixée au centre du chissis,
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ne pouvaient, en 'espéce, constituer un tel avertissement.

103

1959
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Dans la mesure ol ce feu rouge pouvait €tre visible,—et ce, FEasrery

de facon intermittente en raison du petit drapeau placé vis-
3-vis cette Jumiére mais & 'extrémité de la charge—ce feu
rouge pouvait peut-&tre signaler 'extrémité de la boite du

METALS
CorpN.
L.
v.
ProTEAU

camion, mais non l'extrémité de l'obstacle résultant de 1a payteuxy.

projection des rails. En somme, ce sighalement, outre d’étre
insuffisant, pouvait étre trompeur. La faute de Duval,
préposé de 'appelante, ne peut faire aucun doute.

Mais, dit 'appelante, assumant cette faute de Duval, rien
dans la preuve ne permet d’inférer une relation de causalité
entre cette faute et l’accident; ear, poursuit-on, d’autres
hypothéses, tel un manque d’attention de la part de Roy,
le conducteur du véhicule de promenade, peuvent expliquer
le fait de P'accident. Pour des raisons diverses indiquées par
M. le Juge Taschereau, aucun des passagers de la voiture de
Roy n’a pu témoigner des circonstances immédiatement
contemporaines & la collision; Duval en est le seul témoin.
Mais si le demandeur poursuivant en dommages doit
prouver la faute du défendeur et établir entre cette faute
et le fait dommageable, une relation de causalité, il ne
s'ensuit pas qu'il ait & se disculper de fautes hypothétiques
que la loi ne présume pas. En l'espéce, si, comme en ont
jugé toutes les Cours, la conduite de Duval était fautive,
c’est précisément parce que, dans les circonstances,
cette conduite avait comme conséquence normale, sinon
inévitable, de réaliser 'accident qui s’est produit. Entre
cette conduite de Duval et le fait de I'accident, les Cours
inférieures ont jugé qu'il y avait un lien de causalité.
C’était 14 une déduction qui pouvait raisonnablement &tre
tirée de la preuve au dossier.

Je renverrais I'appel avec dépens.

Appeal dismissed with costs.

Attorneys for the defendant, appellant: Tremblay, Monk
& Forget, Montreal.

Attorneys for the plaintiff, respondent: Desrwisseauz &
Fortin, Sherbrooke.
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9% WM. F. MORRISSEY LIMITED Axbp

“Nerss. CHRISTINA BLANCHE ARM- |  Apemzanes:

STRONG .......................
AND

THE ONTARIO RACING COM-

MISSION ....................... Reseoxpext.

ON APPEAL FROM THE COURT OF APPEAL FOR ONTARIO

Courts—Powers of Ontario Racing Commission—Owner ordered to change
names of horses for racing on Ontario tracks—Whether contrary to
Live Stock Pedigree Act, R8.C. 1952, c. 168 and s. 95 of BN.A. Act—
The Racing Commission Act, R.8.0. 1950, c. 329, as omended—
Whether Commission must act judicially.

The owner of certain race horses obtained a writ of prohibition orcering
the respondent commission to take no further action to suspend or
prohibit these horses from racing in Ontario because of their registered
names. The writ was set aside by the Court of Appeal. The owner
appealed to this Court and contended that by virtue of the Live
Stock Pedigree Act and s. 95 of the B.N.4. Act, the commissior. had
no authority over the registered names of thoroughbred horses, aad in
the alternative, that the Racing Commission Act did not confer such
authority upon the commission, and finally that the order of the
commission was made arbitrarily and constituted a denial of nstural
justice.

Held: The appeal should be dismissed.

The Live Siock Pedigree Act, which provides for the incorporaticn of
associations for the purpose of keeping a record of pure bred dorestic
live stock of a distinet breed, has not conferred upon the Cansdian
Thoroughbred Horse Society the power to legislate regarding the
naming of thoroughbred horses in Canada. The statute does not
delegate to the Society such powers. Therefore, the action whick. the
commission proposed to take did not involve any conflict with the
statute.

The wide scope of administrative powers entrusted to the commission by
the Racing Commission Act was sufficient to enable it to do -what
it said it would do. The commission has power to govern, direct,
control and regulate horse racing in Ontario. It is for the commission
to determine what conduct it considers to be contrary to the publie
interest in deciding as to whether a licence issued by it should be
revoked. The commission could have revoked the licence if it had
decided to do so.

Without deciding whether or not the commission was required in this
case to act judicially, the commission in fact held a hearing at which
the owner had the opportunity to be heard and to submit his zon-
tentions. His explanations were not believed by the commission. It

*PresenT: Taschereau, Cartwright, Martland Judson and Ritchie JJ.
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is not the funection of this Court to review the decision of the com- 1959
mission. The task is to decide whether the commission had the legal Wt
. . M. Mor-
authority to do what it proposed to do. It had that necessary power gigamy I.rp.
and in deciding whether or not it should exercise it, the commission et al.
acted judicially. v.
OnT.
. Racing
APPEAL from a judgment of the Court of Appeal for Commission
Ontario!, setting aside a writ of prohibition. Appeal

dismissed.

A. Maloney, Q.C., W. E. MacDonald, Q.C., and P. Hess,
for the appellants.

R. N. Starr, Q.C., for the respondent.

The judgment of the Court was delivered by

MarTLaND J.:—The appellant Wm. ¥, Morrissey Lim-
ited, a company incorporated under the laws of Ontario,
was, at all material times, the owner of six race horses
respectively named by it Hot Ice, Stole The Ring, Irenes
Orphan, Rabbit Mouth, Red Nose Clown and Into The
- Grape. These horses, along with others owned by the appel-
lant company, were leased by it to the appellant Christina
Blanche Armstrong, who was the secretary-treasurer and
a director of the appellant company. She held a licence
from the Ontario Racing Commission to enter and run
horses at race meets under its jurisdiction. The horses were
raced in her name with all winnings to be paid to the appel-
lant company.

The respondent (hereinafter referred to as “the Commis-
sion”) is a body corporate, incorporated under The Racing
Commission Act, R.S.0. 1950, c¢. 329, as amended, whose
object, as defined by that statute, is to govern, direct, con-
trol and regulate horse racing in Ontario in any or all of its
forms. The Commission has power to license owners,
trainers, drivers, jockeys, ete. and “to suspend or revoke any
licence for conduct which the Commission considers to be
contrary to the public interest”.

Section 15 of this Act provides that

Rules for the conduct of horse racing may be promulgated by the
Commission under this Act and any order or ruling issued or made by
the Commission under this Act shall be deemed to be of an administrative
and not of a legislative nature.

1(1958), 12 D.L.R. (2d) 772.
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Pursuant to this authority rules have been promulgated

Wat. Mos- by the Commission and include the following:
RISSEY LD,

1959

et al. 381. No horse shall be allowed to enter or start in any race unless

. it is duly registered with and approved by the Registry Office of the

Onr, Jockey Club (New York) and its registration papers filed with the
RACING  somymission
CoMMISSION ’

— 382. If a horse’s name is changed, its new name shall be registered
Martland J. with the Jockey Club (New York) and its old, as well as its new name,
- shall be given in every entry list until it has run three races, and both
names must be printed in the official programme for those three races.

* * ®

474. Canadian bred horses, to be eligible to enter and start in Cana-
dian bred races, or to receive Canadian bred weight allowances in other
races, shall have their Canadian registration papers on file with the
Commission, and the trainer of such horses shall be responsible for filing
such papers.

A meeting of the Commission was held on May 22, 1957.
The minutes of this meeting contain the following material:
It having been brought to the attention of the Commission that the
names of horses running in the name of Miss C. Blanche Armstrong
were in poor taste,

IT WAS MOVED that the names of some of the horses referred to
were not acceptable to the Commission and that a meeting of the Com-
mission be called for May 27 next, at 2:00 pm. in the Directors’ Room
of the Ontario Jockey Club at Old Woodbine race track to further ciscuss
the matter with Miss Armstrong and Mr. William Morrissey, from whom
the horses are leased.

A letter was sent from the Commission to the appellant
Armstrong, requesting her and Mr. Morrissey to attend at
a meeting of the Commission on May 27. This meeting was
held and the following items appear in the minutes of that
meeting:

The Minutes of the meeting held on May 22, 1957, were read to
the meeting and APPROVED.

Miss C. B. Armstrong and Mr. William F. Morrissey attended st the
Commission’s request and they are requested by the Commissicn to
change the names of the following horses owned by Mr. Morrissey” and
raced by Miss Armstrong:

STOLE THE RING: HOT ICE: RED NOSE CLOWN:
IRENES ORPHAN: RABBIT MOUTH: INTO THE
GRAPE:

Mr. Morrissey and Miss Armstrong were informed that they would
be expected to have these names changed by July 12, 1957, but i for
any valid reason any name could not be changed by that time, a short
extension might be granted by the Commission beyond that time.



S.C.R. SUPREME COURT OF CANADA 107

In the affidavit of Mr. William Morrissey, who was the Ei?
president and the principal shareholder of the appellant Wwm. Mos-
company, it is stated that at this meeting the Chairman and mi%}m )
the Viee-Chairman of the Commission accused him of ow:
having named the six race horses previously mentioned Racva
with names caleulated to bring ridicule and embarrassment COISSON
to a man well known in the horse racing industry. This MartlandJ.
Morrissey denied. He stated that a heated argument fol-
lowed during which he was asked to explain how he chose
the names in question. He says that he gave a full explana-
tion and that the Chairman stated that he did not believe
Morrissey. He further states that the Chairman of the
Commission told the appellant Armstrong that, unless the
names of the six race horses were changed on the records
of the New York Jockey Club by July 12, 1957, an official
ruling of the Commission would be given prohibiting the
entry of the said six race horses in any races in Ontario.

There is no explanation as to how the names were chosen
in the material which is before us.

On the same day Morrissey proceeded to write to the
Jockey Club (New York), with which the horses were
registered, requesting permission to change the names. Later
he changed his mind and applied in the Supreme Court of
Ontario for a writ of certiorari and for a writ of prohibition
to order the Commission to take no further action to sus-
pend or prohibit from racing in the Provinee of Ontario,
because of the registered names they bear, the six horses
in question. An order in this form was granted.

The Court of Appeal of Ontario® allowed an appeal from
this order and set it aside. The present appeal is from that
judgment.

Three grounds of appeal were argued:

1. That, by virtue of The Live Stock Pedigree Act and
s. 95 of the British North America Act, the Commission
had no authority over the registered names of thorough-
bred horses.

2. In the alternative, The Racing Commission Act did
not confer such authority upon the Commission.

1(1958), 12 D.L.R. (2d) 772.
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Martland J.
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3. The order of the Commission was made arbitrarily
and constituted a denial to the appellants of natural
justice.

The Live Stock Pedigree Act, R.S.C. 1952, c. 168, provides
for the incorporation of associations for the purpose of keep-
ing a record of pure bred domestic live stock of a distinet
breed. Incorporated associations are empowered and re-
quired to enact by-laws which, among other things, relate
to rules of eligibility for the registration of animals, the
issuance of certificates of registration and for certificates
of transfer of ownership of registered animals.

Associations are empowered to affiliate with each other
for keeping live stock records and the affiliation is known as
the Canadian National Live Stock Records. The Minister
of Agriculture may approve, under seal, a certificate of
registration issued by an association which is affiliated with
other associations. Such a certificate contains inforraation
regarding a registered animal, including its name.

The Canadian Thoroughbred Horse Society was incor-
porated as an association under this Act. The object for
which it was formed was to keep a record of the pedigrees
of pure bred horses and to collect, publish and preserve
reliable and valuable data concerning this breed. It entered
into articles of affiliation with other associations in the
manner provided in the Act.

I do not agree with the contention of the appellants that
this Act has conferred upon this society the power to legis-
late regarding the naming of thoroughbred horsss in
Canada. The society was incorporated for the purpose of
keeping a record of thoroughbred horses in Canada and has
power to enact by-laws to establish rules of eligibility for
registration of animals by the society, but the statute does
not delegate to it powers of legislation regarding the neming
of thoroughbred horses. The certificates of registration
issued by the Canadian National Live Stock Records set
forth the name of a registered animal, along with other per-
tinent data concerning it, but it is clear that the function of
the society and of the Canadian National ILive Stock
Records is essentially one of registration.
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In my opinion, therefore, the action which the Commis- 1959
sion intimated to the appellants it proposed to take if the Ww. MI?IR-
names of the six race horses were not changed did not g "

involve any conflict with the provisions of The Live Stock v.

Onr
Pedigree Act. _ RacING
CoMmMIssION

With respect to the second point of argument, I agree -—

with the Court of Appeal that the wide scope of administra- Martland J.

tive powers entrusted to the Commission by virtue of The
Racing Commission Act was sufficient to enable it to do
what it had said it would do in the event that the names
of the race horses were not changed. The Commission has
power to govern, direct, control and regulate horse racing
in Ontario. It is for the Commission itself to determine
what conduct it considers to be contrary to the public
interest in-deciding as to whether a licence issued by it
should be revoked. The Commission did not indicate the
exact steps which it proposed to take in the event that the
names of the horses were not changed, but it is clear that
it could have taken the step of revoking the licence held
by the appellant Armstrong if it had decided so to do.

The last argument was that there had been a denial of
natural justice to the appellants. :

It is not necessary in these proceedings to determine
whether or not The Racing Commission Act requires the
Commission to act judicially in. considering whether or not
to exercise the powers which,. in this ease, it proposed to
use if the names of the horses were not changed. In the
present case it did, in fact, hold a hearing at which the
appellants had the opportunity to be heard and to submit
their contentions. The nature of the complaint against them
was clearly stated to the appellants. Morrissey denied to
the Commission that he had ‘given the horses names cal-
culated to bring ridicule and embarrassment to a man well
known in the racing 1ndustry He gave to the Comm1ssmn
his explanatmn of the reasons for choosing the names which
he had-selected” and the Chairman -of the Commission
advised him that he was not beheved

Tt i 1s not the functlon of thls ‘Court to review the dec1s1on
of the Commission. The task is to decide whether the Com-

mission had the legal authority to do what it proposed to do.’
80666-1—3
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199 In my view it had the necessary power and, in deciding
Wwu. Mor- whether or not it should exercise that power, it did act

R‘Si’i‘;}“ judieially.

Owr. For these reasons I am of the opinion that this appeal

ConbaNG  should be dismissed with costs.

Martland J.

Appeal dismissed with costs.

"Solicitor for the appéllants: W. E. MacDonald, Toronto.

Solicitors for the respondent: Sinclair, Goodenough, Hig-
ginbottom & McDonnell, Toronto.

ROBERT KOLSTAD .......oeeveinn., . APPELIANT;
1959
Nov. 4 AND
Dec.21
— HER MAJESTY THE QUEEN ......... RESPONDENT.

ON APPEAL: FROM THE SUPREME COURT OF ALBERTA,
APPELLATE DIVISION

Criminal law—DBribery—Reward given to government employee “n con-
nection with dealings with Government—Disposition of bribe money—
Criminal Code, 1963-64 (Can.), c. 51, ss. 109(1)(b), 681(d), 684(1)(b),
595, 630(1), (2).

The accused was acquitted at a non-jury trial of the indictable offence
of bribery under s. 102(1)(b) of the Criminal Code. Subsecuently,

~ the trial judge issued an order directing the return to the accised of
the $400 bribe money, filed as exhibit in support of the charge. On
appeal by the Crown, the Court of Appeal reversed the judgment of
acquittal, directed that a verdiet of guilty be entered and that the
bribe money remain in Court until further order. The accused
appealed to this Court against the conviction and the order.

Held The appeal should be dismissed.

Per Curiam: The appeal against the conviction failed. The accusad had
dealings of some kind with the Government and the fact that a trap
was set had no bearing on the commission of the offence.

Per Kerwin C.J. and Abbott and Martland JJ.: Section 630(2) of the
Code, under which the order of the trial judge for the return of the
money was made, had no application. The trial judge had acjuitted
the accused and had not found that an indictable offence hal been
committed by someone else. Nor was his jurisdiction assisted by

~ - *PRESENT: Keiﬂwin CJ. and Taschereau, Fauteux, Abbott and Mart-
land JJ .
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Rule 909(2) of the Rules of the Supreme Court of Alberta respecting
criminal appeals, since he did not make a special order as to the
custody or conditional release of any exhibit.

The submission that the Court of Appeal had no jurisdiction because
no question of law was involved as required by s. 584 of the Code,
must fail. The trial judge purported to act under s. 630(2), and in
view of ss. 581(1)(d) and 595, the Crown could, by virtue of the
extended meaning of “sentence”, appeal under s. 584(1)(b) with leave.
It should be taken that such leave was granted, as the Court of
Appeal proceeded to deal with the matter.

Even if there were jurisdiction in this Court to hear an appeal from an
order carrying those reasons—that the money should remain in Court
until further order—into effect, and whether it be a separate order
or part of one setting aside the acquittal and finding the accused
guilty, there was no substance in the appeal.

Per Taschereau and Fauteux JJ.: This Court was without jurisdiction
to deal with the order in relation to the bribe money. The question
involved was not one coming within the ambit of any of the Criminal
Code appellate provisions related to appeals to this Court in indictable
offences. Goldhar v. The Queen, [1960] S.C.R. 60,

APPEAL from a judgment of the Supreme Court of
Alberta, Appellate Division', reversing a judgment of Prim-
rose J. acquitting the accused. Appeal dismissed.

N. D. Maclean, Q.C., for the appgllant.

H. J. Wilson, Q.C., and /J. w. Anderson, for the
respondent.

The judgment of Kerwin C.J. and of Abbott and Mart-
land JJ. was delivered by
Tur Crimr Justice:—This is an appeal against a judg-
ment of the Appellate Division of the Province of Albertal
setting aside the acquittal of the present appellant on a
charge that on or about April 16th, A.D. 1958 at Edmonton
he gave to an employee of the Government of Alberta a
reward as consideration for an act in connection with deal-
ings with the said Government of Alberta, contrary to the
provisions of the Criminal Code of Canada. The applicable
provision of the Code is s. 102(1) (b) reading as follows:
102. (1) Every one commits an offéence who
() having dealings of any kind with the government, pays a
commission or reward to or confers an advantage or benefit of any

kind upon an employee or official of the government with which he
deals, or to any member of his family, or to any one for the benefit

1123 C.C.C. 170, 30 C.R. 176.
80666-1-—3%
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of the 'employé_e or official, with respect to those dealings, unless
he has the consent in writing of the head of the branch of govern-
ment with which he deals, the proof of which lies upon him;

I agree with the reasons of Hugh J. MacDonald J.A.,
speaking on behalf of the Appellate Division, that the
appellant did have dealings of some kind with the Govern-
ment and that the fact that a trap was set has no bearing
on the commission of the offence and I have nothing tc add.
So far, therefore, as the Appellate Division allowed the
appeal from the trial judge and directed a verdict of guilty
to be entered, the appeal fails. We have not been furnished
with a copy of any formal order made by the Appellate
Division but we were advised that on or about May 6, 1959,
in pursuance of its direction the accused appeared tefore
it and was fined $500 and that this amount has been paid.

The Crown had also appealed to the Appellate Division
from an order of the judge of first instance made subsequent
to the acquittal directing that there be paid out to the
appellant the sum of $400 which the latter had given to two
employees of the Government of the Province of Alberta.
The four bills comprising that sum had been made exhibits
at the trial. The argument of the present appellant that
subs. (2) of s. 630 of the Code applied found favour wita the
trial judge. That subsection reads as follows:

630. (2) Where an accused is tried for an indictable offence but is
not convicted, and the court finds that an indictable offence has been
committed, the court may order that any property obtained by the com-
mission of the offence shall be restored to the person entitled to it, if
at the time of the trial the property is before the court or. has been
detained, so that it can be immediately restored to that person under
the order.

The Appellate Division considered that this subsection had
no application and with that I agree. The trial judge had
acquitted the accused and had not found that an indictable
offence had been committed by someone else. Counsel for
the accused at the trial had suggested to the judge that the
two witnesses who had been paid had committed a fraud,
but when counsel for the Crown was arguing the trial judge
agked him: ' -

Do you mean to sax; that if the police improperly take money from
a person as I in fact found in this case, following the acquittal oi that
verson charged he is not entitled to get his money back?
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And later, this occurred: E?i?

THE COURT: It is an exhibit in court. This money was taken by KoLSTAD
the police and put in court as an exhibit. Now, do I lose my power t0 pyp Q.UEEN
deal with it? i '

- 'MR.'SHORTREED: You don’t lose your power to deal with it, you
never had any when you found that no crime had been committed.

THE 'COURT: Oh, I think I have. I will order return of the money
following the expiry of the time for appeal.

Ker-vg CJ.

In view of this it cannot be maintained that the Court had
found an indictable offence had been committed and the
trial jﬁdge therefore had no jurisdietion under s. 630(2) of
the Code to make the order he did. Nor is his jurisdiction
assisted by one of the Rules of the Supreme Court of
Alberta respecting eriminal appeals to which counsel for the
appellant referred. In his factum he sets out subs. (2) of
Rule 910, Order LVI, but by an amendment made some
time ago the Rule is really subs. (2) of 909 although in
the same terms. It is as follows:

'909. (2) The judge or magistrate who presided at the trial of ‘any
person, or any judge of the Court in which he was tried, may at any time
after the trial make a special order as to the custody or conditional
release of any such documents, exhibits, or other things as the special
circumstances or special nature thereof may make desirable and proper,
and upon such terms as he may impose.

The trial judge did not ma,kg a special order as to the cus-
tody or conditional release of any exhibit.

The appellant takes the position that s. 584 of the Code
giving the Attorney General the right to appeal against a
judgment, or verdict of acquittal on any ground of appeal
that involves a question of law alone, applies both to the
judgment of acquittal and the order of payment out,
whether ‘the order be considered part of the judgment, or
supplementary to it; that in neither case was a question of
law involved, and that, therefore, the Appellate Division
had no jurisdiction. However s. 581(d) and s. 595 of the
Code provide:

581. In this Part, ~

(d) “sentence” includes an order made under section 628, 629
or 630 and a direction made under section 638; and;
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595. (1) Where an order for compensation or for the restituzion of
property is made by the trial court under section 628, 629 or 630, the
operation of the order is suspended

(a) until the expiration of the period prescribed by rules of
court for the giving of notice of appeal or of notice of application
for leave to appeal, unless the accused waives an appeal, and

(b) until the appeal or application for leave to appeal has been
determined, where an appeal is taken or application for leave
to appeal is made.

(2) The court of appeal may order annul or vary an order made by
the trial court with respect to ecompensation or the restitution of property
within the limits prescribed by the provision under which the ordsr was
made by the trial court, whether or not the conviction is quashed,

While I have already stated that I agree with the Appellate
Division that s. 630(2) is not applicable, the trial judge
purported to act under it. Therefore, by virtue of the
extended meaning of “sentence”, the Attorney General
could appeal to the Court of Appeal under s. 584(1)(b),
with leave of the Appellate Division or a judge thereof. It
should be taken that such permission was granted, as the
Appellate Division proceeded to deal with the metter.
Their reasons stated that the money should remain in Court
until further order.

Even if there were jurisdiction in this Court to hear an
appeal from an order carrying those reasons into effect, and
whether it be a separate order or part of one setting aside
the acquittal and finding the appellant guilty, there is no
substance in ‘the appeal and it should be dismissed.

TascHEREAU J.:—T agree with the Chief Justice that the
Appellate Division of the Province of Alberta was right in
allowing the appeal from the trial judge and directing a
verdict of guilty to be entered.

On the second branch of the case concerning the order of
the trial judge directing that there be paid out to the appel-
lant the sum of $400, which order was reversed by the
Appellate Division, I agree with Mr. Justice Fauteux that
this Court has no jurisdiction on this matter.

The appeal should be dismissed.
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Favureux J.:—Charged with an indictable offence under
s. 102(1)(b), the appellant was, on September 24, 1958,
acquitted by Primrose J., sitting without a jury, in the
Trial Division of the Supreme Court of Alberta. The charge
being:

That he, on or about the 16th day of April AD. 1958, at Edmonton,
in said judicial district, did give to an employee of the Government of
Alberta, a reward as consideration for an act in connection with dealings

with the said Government of Alberta, contrary to the provisions of the
Criminal Code of Canada.

On October 3, 1958, he applied before the trial Judge for
an order directing the retuen to him of a sum of $400, filed
as exhibit in support of the charge, as being the reward
given by him to an employee of the Government. This
application was granted and the order was issued.

Both the acquittal and the order were appealed by the
Crown to the Appellate Division of the Supreme Court of
Alberta. This appeal was allowed and the Court directed
that a verdict. of guilty of the offence charged be entered,
and directed the bribe money to remam in Court until
further order.

The appellant now appeals to this Court agaiinst this
judgment which set aside his acquittal, as well as the order
of the trial Judge.

For the reasons given by the Chlef Justlce, I agree that
the appeal against the conviction fails.

With respect to the order made by the Court of Appeal
in relation to the bribe money, I am of opinion that this
Court is without jurisdiction; for the question invelved
is not one coming within the ambit of any of the Criminal
Code appellate provisions related to appeals to this Court
in indietable offences. Goldhar v. Her Majesty the Queen'.

. I would dismiss the appeal.
Appeal dismissed.

Solicitor for the appellant: N. D. Maclean, Edmonton.

Solicitor for the respondent: The Attorney-General for
the Province of Alberta. :

1119601 S.C.R. 60.
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EASTERN FURNITURE LIMITED .
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PROGRESS FURNITURE -MANTU-

- FACTURERS LIMITED (Plaintif) % APPELLANT;

AND

(Defendant) .......... e % RESPONDENT.

ON APPEAL FROM THE COURT OF QUEEN’S BENCH, APPEAL SIDE,
PROVINCE OF QUEBEC

Peremption—Nothing done after filing of joint case in Court of Appeal—
Motions to have suits perempted—Limitation period—Code of Civil
Procedure, arts..279, 280a, 1923(2), 1289. -

A certificate of last proceedings, dated September 8, 1958, showed that the
last proceeding in these two cases was the filing of the joirt case
before the Court of Appeal- on August 22, 1956. The Court of
Appeal declared the peremption on the motions made on Sepzember
8, 1958, by the defendant. The plaintiff appealed to this Couri.

Held: The appeals should be dismissed.

The first submission made by the plaintiff to the effect that the time
limitation had been suspended since the delay had been agreed to
by the attorney -for the defendant, could not be entertainec. The

plaintiff had the burden of proving such agreement, and had not
done so. )

The second Submission that the motions were premature since art.
1223(2) of the Code of Civil Procedure gives the party a -15-day
period to file a memorandum and since the computation of the delay
did not commence to run before the end of the day of September 8,
the 7th being an excepted Sunday, also failed. Article 280a of the
Code of Civil Procedure states that the period of peremptior runs
from the first day on which a party could take another useful
proceeding. Even if this submission .were accepted, the mbotions
were_ not premature because 15 clear days-had passed since the day

" when the plaintiff was to produce its memorandum. In the raatter
of peremption, a Sunday or holiday must be counted when it is the
last day of the period granted.

The third submission was that the three extra days, which the plaintiff
had, after the factums were to be produced, to inscribe before the
Court of Appeal, should have been added before the time limit
ran out. That submission also failed on the wording of art..1223(2).
To benefit from this provision, the plaintiff had to file a factum and
this was not dome.

APPEALS from two judgments of the Court of Queen’s
Bench, Appeal Side, Provinece of Quebec!, granting two
motions for peremption of suits. Appeals dismissed. .

*PrrsenT: Taschereau, Locke, Cartwright, Fauteux and Abbott JJ.
1[1959]1 Que. Q.B. 840.
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P. Bourque, for the plaintiff, appellant.. -
J. Ledic, for the defenddnt, respondent

The Judgment of the Court was dehvered by

TASCHEREAU J.:—1I1 S'agit de deux mot1ons pour faire
déclarer périmées deux instances jugées par la Cour
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supérieure siégeant & Montreal et 1nscr1tes en appel 3 la

Cour du banc de la reine.

Tant sur la demande principale que str la demande
reconventionnelle, les certificats du depute greffier des
appels constatent que le. dernier errement a 6té 1a produc-
tion du dossier conjoint en date du 22 aolit 1956.

Le 10 décembre 1958, la Cour du bane de 1a reinel, saisie
de ces motions, les a maintenues toutes les deux et a déclaré
les deux instances périmées avec depens, le tout suivant les
d1spos1t1ons des artlcles 279 et 1239 C.P.C.

‘L’appelante dans les deux causes souléve tr01s moyens
pour combattre ces deux, motions. Elle soutient, en premier
lieu, et elle appule sa pretentlon sur des affidavits de ses
procureurs, & l'effet qu’aprés le 22 aofit 1956, date ou
I'appendice conjoint a été. prodult une entente serait inter-
venue avec les procureurs de lintimée prolongeant les délais
legaux pour la production des. procédures subsequentes, et
qu’en conséquence les délais de péremption ont été sus-
pendus. Le fardeau d’établir I'existence de cette entente, et
dont la suspension découlerait, reposait clairement sur
appelante, mais comme la défenderesse, par l'affidavit de
ses procureurs, nie cette assertmn il s’ensuit qu elle n’est
pas établie et que ce moyen doit étre écarté.

En second 11eu appelante invoque l’artlcle 1223(2)
C.P.C. qui est & leffet qu’elle avait quinze jours pour
produire au greffe son mémoire, aprés la production de
Pappendice conjoint, et que la computation des délais de
peremptlon ne commengalt 3 'eourir que’ le soir du 8 septem-
bre vu que le'7 était' un dimanche. Il ’ensuivrait que les
certificats du député-greffier des appels seralent 1rreguhers
et les motlons prématurées.

- Je ne puis accueillir cette pretentmn parce qu en vertu
de T’article 280(a) C.P.C.; ‘qui est un amendement adopté
par la Leg1slature en1941 (5 Geo. V], . 68 art. 2) le délai

1719591 Que. Q.B. 840.
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1&5—9‘ de péremption se compte depuis le premier jour ol le pour-

ProcrEss Suivant pouvait, aprés la production de la derniére nrocé-
FurNITURE
MFGRS L. dure utile, faire une autre procédure utile. Le délai ayant
Earar commencé & courir le 23 aofit 1956, il s’ensuivrait que les
Fuenrrors motions en date du-8 septembre 1958 n’étaient pas pré-

ED_' maturées. Vide: Anctil v. Deschénes!.

Taschereau J. . . A . , o
— Ces motions auraient pu étre faites légalement & cette

date du 23 aofit, car c¢’était & partir de ce jour la que
Iappelante devait, aprés la production de la derniere
procédure utile, en faire une autre qui aurait interrorpu la
péremption, ce qu’elle n’a pas jugé & propos de faire.

Dans I'alternative, méme si on doit accepter la prétention
de l'appelante, voulant que les délais n’ont commencé &
courir que le soir du 8 septembre ou le matin du 9, parce
que le 7 était un jour férié, les motions ne seraient pas
davantage prématurdes. Il g’était en effet écoulé quinze
jours franes depuis la date ot appelante devait prcduire
son mémoire, soit depuis le 22 aofit au soir au 7 septembre.
En matiére de péremption, un jour férié doit &tre ccmpté
dans la computation des délais, lorsqu’il tombe le dernier
jour de cette computation. La régle de procédure (C.P.C. 9)
voulant que si un délai expire un dimanche ou un jour
férié, il est continué au jour juridique suivant, ne s’applique
pas en matiére de péremption. Cette derniére a le carzctere
de la prescription, et la prescription peut arriver i son terme
un jour férié. Dechéne v. La Cité.de Montréal?; La Bonque
de Montréal v. Rancourt et al.®; Anctil v. Deschénes'.

Une autre prétention de I’appelante est qu’elle avait trois
jours aprés la date ou les factums devaient étre produits
pour inscrire la cause devant la Cour du banc de la reine,
et qu'en conséquence, il fallait computer ces trois jours
additionnels avant que la péremption ne puisse &tre acquise.
L’argument est ingénieux mais illégal. En effet, 'article
1223 C.P.C. (2) (iii) en dispose facﬂement et 11 se lit
ainsi:

A défaut par I'une ou par 'autre des parties de produire son memoire
ou factum dans le délai voulu, I'appel doit &tre déclaré déserté avec
dépens contre Iappelant, si c'est lui qui est en défaut, ou 8&tre ertendu
ex parte si c’est 'intimé qui est en défaut.

1719511 Que. K.B. 261, [19511 Que. PR. 221.
2118921 1 Que. K.B. 206; affirmed [1894] A.C. 640.
3(1929), 34 Que. P.R. 378.



S.C.R. SUPREME COURT OF CANADA 119
I1 fallait donec que l'appelante efit produit son mémoire 1_9‘5’51
pour bénéficier de cette disposition de.la loi. Comme cette Proarrss
formalité n’a pas été remplie, il était interdit & I'appelante Moons T
de signifier et produire une inseription qui lui aurait permis Barany

de procéder ex parte. , Fung;mnm
) D.

Enfin, Pappelante invoque une irrégularité qui appert au Taschareat J.
certificat du député-greffier des appels sur la demande prin- —
cipale. Ce certificat en effet constate que le dossier conjoint
a été produit le 22 aofit 1956, et il porte lui-méme la date
du 8 septembre 1956. Si on compare ce certificat avee celui
de la demande reconventionnelle en date du 8 septembre
1958, et avec les autres piéces de procédure au dossier, y
compris les certificats officiels du député-greffier de la Cour
du bane de la reine qui constatent la date o ils ont été
obtenus, il faut nécessairement, avec la Cour du banc de la
reine, conclure qu’il s’agit en l'espéee d’'une erreur cléricale
qui ne vicie pas la procédure qui a été faite.

Pour ces raisons, je suis d’opinion que les deux appels
doivent étre rejetés avec dépens.

Appeals dismissed with costs.

Attorneys for the plaintiff, appellant: Rappaport &
Whelan, Montreal.

Attorneys for the defendant, respondent: Lacoste &
Lacoste, Montreal. :

ROY McMONAGLE (Plaintiff) .......... APPELLANT; 1959

AND *Nov. 26
Deec.21

LA SOCIETE DE REHABILITATION
INCORPOREE anxp ERNEST FRE- ) RESPONDENTS.
DETTE (Defendants) ..............

ON APPEAL FROM THE COURT OF Q,UEEN,S BENCH, APPEAL SIDE,
PROVINCE OF QUEBEC
Motor vehicles—Collision on straight highway—Conflict between evidence

of parties and evidence of objective witnesses—Burden of proof to
~ establish sudden emergency causing accident.

*PrEsENT: Kerwin C.J. and Taschereau, Fauteux, Abbott and
Martland JJ.
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A car driven by the plaintiff and one driven by the defendant F collided
on a straight stretch of road. After the collision, the plainsiff’s car
was resting on the right shoulder of the road, and the car driven
by F was on the wrong side, directly across the path of the plaintiff’s.
-The driver F claimed that the accident happened as the resilt.of a
sudden emergency created by the plaintiff who was attempting to
overtake a truck. The trial judge maintained the action, but this

_ judgment was reversed by the Court of Appesal relying on a state-
ment made by the plaintiff that he might have been trymg to overtake
a truck.

Held: The appesl should be allowed and the action maintained.

In view of the contradictory evidence given by the -parties, the Court

should look at the more objective -witnesses to obtain a pieture of

- what happened. The‘driver.of the truck in question and & police

constable had both testified that it was the car driven by the
defendant F which was swervirg out of control.

The defendants had the burden of proving that there existed a sudden
emergency which caused F to swerve, and this they failed to do.

APPEAL from a judgment of the Court of Queen’s
Bench, Appeal Side, Province of Quebect, reversing a judg-
ment of Cliche J. Appeal allowed.

P. de Grandpré, Q.C., for the plaintiff, appellant.
G. Emery, for the defendants, respondents.

The judgment of the Court. was delivered by

TascEEREAU J.:—Le demandeur-appelant réclame des
défendeurs-intimés la somme de $5,000. I1 allegue dans son
action que le 12 octobre 1949, il a été la victime dun
accident d’automobile dont les défendeurs doivent étre
tenus conjointement et solidairement responsables. La
Société de Réhabilitation est propriétaire de la voiture qui
laurait frappé. Elle était conduite par 'autre déferdeur,
Ernest Fredette, son employé, alors dans l'exercice ce ses
fonctions. M. le Juge Cliche a maintenu cette réclamation
pour un montant de $2,882.40 avec intéréts et dépens, mais
la Cour du banc de la reine' en est arrivée & une conclusion
différente et a maintenu l’appel et rejeté Paction.

L’appelant conduisait sa voiture, dans laquelle il était
seul, dans une direction nord-sud sur la route de Windsor-
Mills & Sherbrooke, et Iintimé Fredette, accompagné du
Révérend Perreault qui fut tué au cours de I’accident, se
dirigeait en sens inverse. Ce jour la il pleuvait, mais per-
sonne ne se plaint de la visibilité. La route, sur une longueur

1119561 Que. Q.B. 631.
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de 1,200 pieds, était droite et non accidentée, mais a chaque i’f’
extrémité de cette distance se ~trouvait une courbe. McMonacLe
L’accident se serait produit & moitié chemin de ces deUX Soorfms b
courbes alors que les deux' voitures filaient & environ Tlfﬁf,‘ﬁ‘}’?g
40 milles & I’heure, sur une route asphaltée d’une largeur  —=
S . . ' Taschereau J.

de 22 pieds. « -
- Le-véhicule .du demandeur-appelant, se dirigeant vers
Sherbrooke, était précédé d’un camion conduit par Henri
Paul Bourgeois, et 4 cdté de qui avait pris place un nommé
Vadnais. La preuve révéle que le véhicule des intimés, qui
venait en sens inverse du camion, était la seule voiture sur
la route que le conducteur du camion pouvait- voir.
Bourgeois, corroboré par Vadnais, dit dans son témoi-
gnage qu'a deux ou trois cents pieds en avant de
Iui la voiture des intimés “a glissé sur l'asphalte et s’en
venait de biais”. Elle a recontré le camion toujours en
gardant cette méme position, et quelques instants aprés,
Bourgeois a entendu le choc de la collision avec la voiture
de lappelant, qui venait en arriére -de lui. Au méme
moment, Bourgeois a regardé en arriére par la fenétre de
son camion, et a vu ce qui venait de se passer.

La preuve révéle en outre que la voiture de V’appelant
roulait du ¢6té droit de la route, et ¢’est évidemment la voi-
ture des intimés qui, apres avoir rencontré le camion, a
continué & filer “de biais” sur la route et s’est dirigée du
coté gauche pour ensuite frapper la voiture de 1'appelant.
L'officier de 1a Siireté provinciale qui s’est rendu sur les lieux
assure que le véhicule de l'appelant, aprés Iaccident,
reposait sur le c6té droit de la route, prés du fossé, et que
celui des intimés était “de travers dans le chemin”. Sa roue
de droite avant touchait la ligne centrale de la route, -et
arriére était pres de accotement, du cbté ol se trouvait
Pauto de I'appelant.

Clest le c6té gauche avant de la voiture de appelant qui
fut brisé, et le e6té droit avant de celle des intimés. Ce sont
13 les faits que le juge au procés a retenus, et il a raison-
nablement conclu que P’accident était arrivé du e6té droit
de 14 route, c’est-a-dire du c6té sur lequel filait la voiture
de Tappelant, et que ¢’est le conducteur de la voiture des
intimés qui, aprés:avoir rencontré le camion, et apres qu’il
Pelit dépassé, est venu frapper 'autre véhicule.
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1958 La Cour du banc de la reine a cependant conclu de facon

——t

McMonaate différente, et elle appuie son jugement sur les considérants
v. .

Socttrfi pr  SULVANts:

REnABILI-

Considérant que la cause déterminanteé de cet accident réside dans le
TATION INC.

fait que lintimé, de son propre aveu, a tenté de doubler, dans une cbte,
Taschereau J.un camion, alors que la voiture de l'appelante venant en sens inverse,
—_— procédait 3 la descente de cette cbte;

‘Considérant qu'en agissant ainsi l'intimé a transgressé la Ioi et a
méconnu les régles les plus élémentaires de la prudence;

Et dans ses raisons écrites, que les autres membres du
tribunal ont approuvées, M. le Juge Bissonnette cite 'extrait
suivant du témoignage de appelant & ’enquéte du coroner:

Did you declare at the Coroner’s Inquest that there was a tiuck on

the scene of the accident prior to the accident, when you were examined
at the Coroner’s Inquest?

I believe I did at that time.

Is it not a fact at ihat time you told the Coroner that the truck
was proceeding in the opposite direction, in front of the car in which
Simon Perreault was in?

Do T just have to answer or not?
Did you or did you not?
Yes.

Did you also declare, Mr. McMonagle, that the first time you noticed
the car with which you collided, was when swerving from behind that
truck? )

Yes.
You declared that at the Coroner’s Inquest?
That’s right.

Et 11 conelut ainsi:

" Ces aveux de Yintimé corroborent nettement la version donn3e par
Pappelant Fredette, de sorte que toute la preuve ne se concilie cu’avec
une seule conclusion & leffet que c’est le geste imprudent de Vintirné qui
a été la cause déterminante et unique de V'accident.

Voyant sa route interceptée dans une cbte qu’il descendait, I'apoelant,
devant Vimminence du danger, n’avait alors que la ressource de ses
freins. Vu sa trés faible allure, on ne peut lui imputer faute.

Il y a ici, je crois, erreur sur la topographie des Leux.
En effet, de P'avis de tous les témoins entendus sur ce point,
I'accident s’est produit sur un terrain plat, et §'il se prisen-
tait & l'une des extrémités de cette route- droite sur une
distance de 1,200 pieds, une pente légére, ce n’est pas 13
que s’est produit ’accident, mais bien 3 600 pieds plus loin.
C’est d’ailleurs ce que nous disent Uappelant McMonagle,
lintimé Fredette lui-méme, et Bergeron Iofficier de
circulation. -
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De plus, je ne crois pas que ce témoignage de McMonagle, 1%
donné & lenquéte du coroner, corrobore la version deMcMonaae
. . R . . V.
Fredette; je crois plutdt que les deux sont contradictoires. socuirs pe

’ ia 1zolé A oOi 3 REHARILI-
C’est une partie isolée du témoignage de McMonagle qui a i

ét6 retenue, et qu’il faut nécessairement concilier avec tout  —

1 1 2 7 . h
ce qu'il a dit au proeés et hors de Cour. Dans son témoignage =27

recu hors de Cour, du consentement des parties, McMonagle
explique qu’aprés avoir témoigné a ’enquéte du coroner, il
est retourné sur les lieux de l'accident, et il s’est rendu
compte qu’il n’était pas exact que le char de Fredette ait
tenté de dépasser un autre camion, et méme qu’il n’y avait
pas d’autre camion en avant de Fredette. Voici comment il
s’exprime:

Q. You presumed, after the accident, that that truck was there?—
A. After going back, after the accident, I would say ‘yes’.

Q. How long after the accident did you go back over there?—A. That
was two weeks after the inquest; at least two weeks, maybe longer; maybe
longer than that.

Q. When you spoke of that truck which the other car would have
tried to pass, was that only presumption on your part9—A That s
what I presumed at the time.

Q. At the time—in the few seconds that preceded the accident—
were you. presuming there was a truck, or were you seeing it?—A. I think
I said that when I went back over the scene of the accident. I men-
tioned that before. The way you're putting the question—

Q. What I would like to know is whether, at the time, in the seconds
that preceded the accident, whether you personally saw that there was
a truck going in the same direction as the car with which you had an
accident?—A. Right today, I would say ‘no’, I didn't see any car. 1 said
that before. I didn’t see any; After going back over the scene of the
accident. Isn’t that clear?

Q. So that I understand that on the scene of the accident, the other
car didn't try, according to you, to pass a truck?—A. That’s right.

Et ailleurs, il explique de la facon suivante comment
Paceident est arrivé:
Q. You mean that when you first saw the other car, it was on the
same side of the road as you were?—A., He was on my left.
Q. On his right?—A. His right.
Q. Fach on his side?—A. Yes.

Q. What happened, afterwards?—A. Well, when I saw the car, he was
swerving just like a car on an icy road; the back was swinging; you
know how they go. And, I saw, I figured there was a lot—that he had
control of it; he came up the crest of the hill, into the turn at that far
end, it was like a kind of double—like a ‘U’ or half-circle, almost. I saw
it;. I gave him plenty of rooom; I figured he had plenty of room, if he
kept control of it which, it looked as if he had. I kept edging as far
as I could on my right side, and very suddenly, just like a shot of a gun



124 SUPREME COURT OF CANADA "1960]

1959 almost, the car swerved directly across.in front.of me. At the time of

McMONAGLE impact, my car was off the pavement, the right hand‘ side—the right
v, wheels were off the pavement.-

SocriT: DE C ) )

SR Op voit done qu’a Penquéte du coroner, McMonagls pré-

— _tend qu'un camion précédait Fredette, et dans son témoi-
Taschereau J. . o 1. . . .
—— gnage hors de Cour il dit qu’il n’y en avait pas, mais nulle
part peut-on tirer de ce témoignage qu’il admet avoir lui-
méme voulu dépasser un camion qui se trouvait en avant
de lui, et que ce geste imprudent a été la cause déterminante
et unique de l'accident. Mais, & tout événement, ces
témoignages ne sont pas satisfaisants, car il est bien clair
dans la preuve que le camion précédait la voiture de

r appelant

Je ne vois pas. que ces deux temmgnages de McMonagle
corroborent de quelque facon que ce soit le témoignage de
Iintimé qui conte une histoire entiérement différente. Selon
lui, 1a collision aurait eu lieu aprés que l’appelan: eut
dépassé le camion qui le précédait, et voici ce qu’il dit & ce
sujet & 'enquéte du coroner:

Q. A quel endroit de la route avez-vous frappé l’auto, le chauffeur
qui g'en venait; sur quel c6té?—R. Je l'al frappé & ma gauche.

Q. De son c6té & lui?—R. Oui.

Q. Btes-vous certain que le char qui s’en venait a eu le temps de
dépasser la camion avdnt que vous l'ayez frappé?—R. Oui.

Q. Est-ce que le char qui s'en venait était de son cdté?—R. Pas
directement quand on Va frappé, il venait pour prendre sa plece. 1l
avait eu le temps de dépasser; il n’avait pas pris sa place- dlrectement
entiérement.

Entendu hors de Cour, au procés, il donne une version
différente & la question suivante:

Q. Est-ce que vous nous dites que laccident. est arrivé en avant
ou en arriére du camion dont vous nous avez parlé tant6t?

7 .
Il répond: _
R. Cela, je ne le sais pa,s, monsieur, Je ne peux pas I’a,ssermenter je ne
sais pas si c’est arrivé en avant ou en’ arridre.

Le ‘juge au proces a donc eu raison de dire dans son

Jugement ; o . ,

Considérant que le”défendeur Fredette ne peut pas se rappeler si
l’accxdent est surveriu avant ou aprés qu il eut rencontré le* camion de
Bourgeoxs et que son temmgnage 3 lenquéte quant & la tentative qu’aurait,
faite le defnandéeur de dépa,sser sur la gauche le camion de 'Bom'gems'
n'a-en conséquencé que trés pew de valeur. - E
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f
Evidemment, il y a confusion, et je crois, devant ces con- 1959

tradictions, que c¢’est vers des témoins plus calmes, plusMcMoxacLe
. . « e . . . . V.
objectifs et moins surexcités par I'imminence d’une collision, Socrars pr
"1l faut se t ir 1i éritable d j RERARILI-
qu'il faut se tourner pour voir I'image véritable de ce qui b
s’est produit. Je n’entretiens aucun doute que Jaccident est ~ —

VRN o . R . \ Taschereau J.
arrivé & Varridre du camion, & la droite de la route ol se” ___
trouvait 'appelant, qui conduisait & une vitesse raisonnable,
presque sur Paccotement du coté ou la loi exige qu'il se
tienne. Bourgeois et Valda},is témoigent positivement en ce
sens, et ils sont corroborés par 'officier de la circulation, qui
était sur les lieux quelque 15 minutes plus tard et qui jure
positivement que le véhicule de 'appelant circulait sur la
droite de la route, car il en a Verlﬁe les traces. V0101 son
témoignage:

Q. Et ces traces-la indiquent-elles de quel c6té le véhicule de
MecMonagle voyagea.it?—-‘R. Il voyageait de son c¢bdté droit de la route,
complétement en dehors de sa ligne blanche, 3 sa droite de la route.

Q. Ces traces-d, vous' les avez relevées sur laccotement?—R. Sur
Paceotement, oui.

"Q. Et elles s'étendaient en arridre du véhicule arrété de McMonagle
Sur une assez bonne distance?—R. Oui, sur une assez bonne distance.

Les témoignages de Bourgeois, Valdais et Bergeron con-
tredisent done complétement la prétention des intimés 3
Peffet que, parce que Vappelant aurait tenté de dépasser le
camion qui le précédait, 'appelant aurait créé une situation
d’urgence, un “sudden emergency”, et que dans I'agonie de
la collision, Fredette a tourné vers la gauche, afin de
Péviter. Les 1nt1mes avaient le fardeau de prouver cette
“agonie de la collision”, ce dernier effort qu'ils auraient
tenté pour éviter Vaccident. Ils en avaient le fardeau; et
ils ont totalement failli de 1’établir. Tous les -témoins
entendus sur cet aspect de la cause le contredisent. Je crois
done que cet accident est uniquement imputable 4 la con-
duite inhabile de Fredette qui, sur un pavé glissant, a perdu
le controle de sa voiture et est venu sur le mauvals coté de
la route frapper celle de Pappelant, qui procedaat a sa droite
derr1ere le camion de Bourgems

‘Cette Cour n’est pas généralement dans Tobligation
d’analyser toute la preuve dans une cause de ce genre. Mais,

comme il existe un conflit entre la Cour supérieure et la
80666-1—4



126

1959
—

SUPREME COURT OF CANADA [1960]

Cour du bane de la reine sur les faits, il a été impératif de

McMonacwe le faire, afin que nous puissions tirer nos propres conclusions

V.
SocrfT: DE
REHABILI-
TATION INC.

1959
——
*Feb. 2, 3,
4,5
Dec.14

des témoignages dont plusieurs ont été rendus hors de Cour.

Pour ces raisons, je suis d’avis que I’appel doit étre main-
tenu, et le jugement du juge au procés rétabli avec dépens
devant cette Cour et devant 1a Cour du banc de la reine.

Appeal allowed with costs.

Attorneys for the plaintiff, appellant: Tansey, de
Grandpré & de Grandpré, Montreal.

Attorneys for the defendants, respondents: Letou-neau,
Quinlan, Forest, Deschénes & Emery, Montreal.

FROBISHER LIMITED (Plaintiff) ........ APPELLANT;
' AND

CANADIAN PIPELINES & PETROLEUMS LIMITED,
LAWRENCE C. MORRISROE, E. GEORGE MESCHI,
A. OAK, A. AMREN, S. DAIGLE, JOCK MacKINNON
AxD D. J. SHERIDAN (Defendants) ....RESPONDENTS.

ON APPEAL FROM THE COURT OF APPEAL FOR SASKATCHEWAN

Real property—Mines and Minerals—QOption to purchase mineral clatms—
Second option given to different company—=Specific performance of first
option sought—Whether option created equitable interest in land—
Failure of optionee to comply with statutory requirement to hold
licence—Pleadings—Amendments at trial—Regulations 8(1), 9(1), 124
of the Mineral Resources Act, R.S.8. 1963, c. 47.

On June 25, 1955, the plaintiff, through its agent H, took an option to
purchase certain mining claims from four prospectors. The option
provided that it should remain open to June 30, and set out the terms
of purchase involving the transfer of the claims on or as close as
possible to June 30 whereupon a certain sum would be paid; a further
sum to be paid in stated instalments and the formation of a new
company in which the vendors would receive 10 per cent. of the
authorized stock. On June 29, the prospectors gave an option to
purchase the same claims to the defendant P Co., which not only
took with notice of the first option but actively induced the breach
of it. The plaintiff sued P Co. and the four prospectors for specific
performance and an injunction against any dealings with the claims
by the defendants. )

Towards the end of the trial, the defendants moved to amend by pleading
regulations 8 and 9 of the Regulations made under the Mineral
Resources Act, providing that no mining company shall be granted
a licence unless it is registered under the Companies Act and that no
person or company, not a holder of a licence, shall prospect for
minerals, stake out or record any location or “acquire by transfer,

*PreseNT: Locke, Cartwright, Abbott, Martland and Judson J..
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assignment or otherwise howsoever, any mineral claim or any right 1959
or interest therein”. The trial judge refused leave to amend and FROBISHER

gave judgment for the plaintiff. The majority in the Court of Appeal T,
ruled that the amendment should have been allowed and ordered a v,
new trial restricted to the issue raised by the amendment. In all Cpn.Pree-

other respects the appeal was dismissed. PET::O?;?MS

The plaintiff appealed to this Court and two of the prospectors cross- Lirp.
appealed. The plaintiff admitted before this Court that its sgent H et al.
had no licence until July 27, 1955; that the plaintiff did not register -
under the Companies Act until March 9, 1956, and that it acquired
its Miner’s licence on March 12, 1956. Counsel all agreed that this
admission should be regarded as evidence given before this Court
under s. 67 of the Supreme Court Act.

Held (Locke and Martland JJ. dissenting): The appeal and the cross-
appeals should be dismissed. The action must also be dismissed.

Per Curiam: The Court of Appeal exercised its discretion rightly in per-
mitting the defendants to amend their defence so as to plead
regulations 8(1) and 9(1).

Per Locke, Abbott, Martland and Judson JJ.: There was no necessity to
decide as to the validity of regulation 124, providing compensation for
the wrongful registration of a caveat, since it was clearly shown that
no damage arose from the registration of the caveat and that the
filing of it was completely justified under the circumstances.

Per Cartwright, Abbott and Judson JJ.: No valid distinetion could be drawn
between the position of the plaintiff during the period from June 25
to June 30 and what would have been its position if the first payment
had been made. The option created an equitable interest in the claims
and was rendered void because it was given and taken against the
express prohibition contained in regulation 9(1). London and South
Western Railway v. Gomm, 20 Ch. D. 562, followed.

The plaintiff’s case was not assisted by the faet that the claims were to
be transferred not the plaintiff but to a company to be incorporated.
Its legal position was the same whether the transfer was made direct
to the new company or to the plaintiff and from the latter to the
new company.

The analogy which the plaintiff sought to draw with the cases dealing
with the rule against perpetuities did not lead to the suggested result
that the contract could still be enforced as a personal obligation. The
case at bar was not concerned with that rule. Whether or not the
contract, on the true construction of regulation 9, was forbidden,
depended upon the rights which it conferred. By the contract, specific
performance of which the plaintiff was seeking as construed by the
trial judge, the plaintiff, during the currency of the option, acquired
the exclusive right to enter upon, drill and explore the claims and the
right to compel the conveyance of the claims upon completion of the
option payments. The plaintiff, therefore, acquired a right or interest
in the claims.
Abbott and Judson JJ.: The position of the optionee under the agree-
ment was the same throughout all its stages; the plaintiff obtained
an irrevocable offer for certain stipulated periods on payment of certain
stipulated sums. The payments, if completed, constituted the purchase
price and all that then would remain to be done was to form the new
company, transfer the claims and allot to the prospectors 10 per cent.
of the stock.

80666-1—43
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An option to purchase land creates an equitable interest because it is

specifically enforceable. There is a right to have the option held open
and this is similar to the right that arises when a purchaser under a
firm contract may call for a conveyance. In both cases there is an
equitable interest but in the case of the option it is a contingent one,
the contingency being the election to exercise the option. Jucicial re-
examination from time to time since the case of London and South
Western Railway v. Gomm, supra, has resulted only in an affrmation
of the rule that an option holder has an equitable interest.

An interest in these claims having been acquired, the agreement was void

and of no effect because it was given and taken against the express
prohibition contained in regulation 9.

Regulation 124, if valid, has no application when there is a bona fide

dispute; registration of a caveat “wrongfully and without reasonable
cause” means something in the nature of an officious intermeddling
without any colour of right.

Per Locke J., dissenting: Assuming that on the authority of the Gomm

case an option to purchase land vests in the optionee an ejuitable
interest in the land in respect of which the option is granted when
the land is to be transferred to the optionee, the case at bar was dis-
tinguishable in that the claims here were to be transferred no- to the
optionee but to a company to be incorporated. Consequenly, the
optlonee in ‘this case acquired no eqmtable interest in the claims. Its
right was a personal right enforceable in a Court of equity by & decree
of specific performance, and as such, was not affected by regulation 9.

Per Martland J., dissenting: The Gomm case was not to be considered

a8 laying -down as a general proposition of law, that any option
relating to land of necessity vests in the optionee, forthwith upon
the granting of it, an interest in land. The word “option” was not a
term of art; its meaning depended upon the context. Here, the option
did not confer upon its exercise a right to the optionee to zall for
a conveyance of the title to the claims. Therefore, even on the
reasoning of the Gomm case, the optionee did not acquire an equitable
property interest in the "claims. -

An option for the purchase of land creates contractual rights and, accept-

ing the reasoning in the Gomm case, its-effect may be to crecte also

a contingent limitation of land which may take effect in the -future.

If that limitation was rendered void by regulation 9, the contractual

right remained. Consequently, the option in the case at bar was not

rendered void by the regulation, and specific performance cculd be
granted even though no interest in land was created.

APPEAL from a judgment of the Court of Appeal for

Saskatchewan?, granting leave to amend the defence, order-
ing a new trial restricted to the issue raised by the araend-
ment and otherwise affirming the judgment at trial. Appeal
dismissed and action dismissed on admltted facts, Locke
and Martland JJ. dissenting.

C.F. H. Carson, Q.C., A. Findlay, Q.C., and J. R Houston,

for the plalntlff appellant,.

1(1959), 10 DL.R. (2d) 338, 23 W.W.R. 241.
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J. J. Robinette, Q.C, and W. M. Elliott, for the defen- 1999
dants, respondents, Pipelines & Petroleums Ltd., Morrisroe Fropmsmsn
and Meschi. L'm

Con. PIPE-

D. J. Murphy, for the defendants, respondents Oak and wuwms &
Amren. PeTROLEUMS

Locke J. (dissenting):—This is an action for specific eia_ll

performance and the plaintiff is the appellant.

The agreement sought to be enforced was signed at
Uranium City, Saskatchewan, and reads as follows:

Date—25th day of June, 1955.

We, the undersigned, the sole owners of mineral claims—EO—1 to 16
inel.

Missing Link 1 to 9 incl.
I0—1 to 12 incl.

In all 87 claims contiguous, Located on or near Stewart Island, Lake,
Athabasca, Province of Saskatchewan, Canada—do hereby grant to
James A. Harquail, Mining Engineer—Suite 2810, 25 King St. West,
Toronto, Ontario—in consideration of the sum of $1.00 (one dollar),
receipt of which is hereby acknowledged, an option effective to 12 hoon—
June 30, 1955—to purchase said mineral claimg from the undersigned under
the terms of the following deal:

On receiving transfers to above claims in good order—on, or as close
as possible to June 380, 1955—said transfers to be turned over to
Uranium City Bank of Commerce branch at which time sum of $25,000.00
(twenty-five thousand dollars) will be issued to MacKmnon and partners.
(Vendors).

New company to be formed in which vendors will receive 10% (ten
per cent) of authorized stock. i
$25,000. Firm cash.
Option Payments :

" 1st option—Nov. 1, 1955 .....covveiiieainnnn $ 25,000.00
2nd option—March 1, 1956 ................ 50,000.00
3rd option—Nov. 1, 1956 ...........vvvunen 50,000.00
4th option—July 1, 1957 .................. 50,000.00

‘ $200,000.00

The above agreement shall be binding on the executors, heirs,
etc. of the people signing.

“A. Oak”
“Albin Amren”

“S. Daigle”
“Jock MacKinnon”

“A.'D. Wilmot”
Witness to above four signatures.
Signed in the Settlement of Uranium City, Saskatchewan. : .
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Eﬁ‘;’ On or prior to June 30, Harquail deposited the sum of
Frosisuer $25,000 with the bank, to be paid to Oak, Amren, Daigle and
Lm. MacKinnon (hereinafter referred to as the prospectors)
CII;P;EIS’IQE- upon their depositing transfers of the mineral claims as pro-
Prrrozums Vided. They, however, did not comply with the cption,
eIt‘TaDl having decided to repudiate any liability under it and
having granted another option to the respondent corpany

Locke J. . . .
ocke J under the circumstances to be hereinafter mentioned.

Mineral claims in the Province of Saskatchewan are
subject to the provisions of The Mineral Resources Act of
that province, R.S.S. 1953, c. 47, and to the regulations
made thereunder by the Lieutenant Governor in Council as
authorized by s. 9. Under these regulations persons desiring
to prospect and make entries on mineral claims must obtain
a licence in the form prescribed. A licensee desiring to
acquire a mineral claim situate in unsurveyed lands such
as the area in question must stake the claim in the manner
prescribed by the regulations, and within a stated period
apply to have such location recorded as a mineral claim
with the Mining Recorder of the district. Upon compliance
with these requirements the Recorder may issue a cert:ficate
of record of the claim in Form B prescribed by the regula-
tions, which simply certifies that the claim has been
recorded in the name of the applicant and describes
generally its location. A claim thus recorded may be =rans-
ferred to another licensee. The entry is effective for one
year and from year to year thereafter for a maximum period
of ten years, provided that work to a prescribed value is
done in each year. Upon the required work being done
the licensee may obtain a certificate of improvements from
the Recorder and, obtaining this, is entitled to a lecse of
the claim for 21 years, with a provision for renewals of
such term at a rent prescribed.

The prospectors and Evelyn Oak, the wife of Alvar Oak,
had staked the claims referred to in the option as EO-1-16
inclusive and recorded them with the Mining Recorder at
Uranium City. Whether certificates of record in Form B had
been issued in respect of these and the other claims is not
clear from the evidence, but it is apparently undoubted
that the parties who had staked the claims were entitled
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to such certificates. It is also common ground that Oak
had been authorized by his wife to sign the option upon
the claims recorded in her name.

On June 28, 1955, the respondents Morrisroe and Meschi,
both of whom were officers of the respondent company
and were aware of the option granted by the prospectors
to Harquail, entered into negotiations with the prospectors
to obtain an option in favour of the respondent company.
As a result, Oak and MacKinnon left Uranium City and
proceeded with Morrisroe to Regina. MacKinnon had been
given a power of attorney by the other prospectors to deal
with the claims other than those of Mrs. Oak. On arrival
at Regina on June 29 they were taken to the office of
the solicitors for the respondent and there signed an option
prepared by one of these solicitors upon the claims men-
tioned in the option to Harquail. Morrisroe appears to
have concealed from his solicitor the fact that the pros-
pectors had already given an option upon the properties to
Harquail, Mr. Ehmann, the solicitor who dealt with the
matter, contenting himsgelf with asking Oak and MacKinnon
if they and their associates owned the claims, a question
which they answered in the affirmative. He thereupon
prepared an option agreement dated June 29, 1955, between
Oak and MacKinnon as optionors and the respondent
company as optionee.

This document recited that the optionors were the owners
and recorded holders of the mineral claims referred to
(though in the case of the EO group of claims this was
inaccurate) and that they had agreed to grant “the sole
and exclusive option to purchase the said mining claims
to the respondent company” in consideration of a cash
payment of $25,000 and a further sum of $175,000 to be
paid in stated instalments on November 1, 1955, March
1, 1956, November 1, 1956, and July 1, 1957. As a further
consideration for the granting of the option it was provided
that the optionee would “at such time as it may deem
advisable” incorporate a public company for the develop-
ment of the claims with a minimum authorised capital of
four million shares. Of these shares the optionors were to
receive 10 per cent. and of this percentage 10 per cent.
were to be free shares and 90 held in escrow and released
pro rata “as stock is released from escrow.” It was provided
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L%_? that the optionors should forthwith execute transfers of
Frosmer the mining claims in blank and deposit such transfers

l,l’ff" with the Bank of Commerce in Uranium City, with any
C&l‘; Ef;%le?- other title papers which they might have in their possession,
Perrorzums including a copy of the option agreement, to be held by

Lo the bank in escrow to be delivered to the optionee or his
nominee upon the prescribed payments being made and
“in the event of this option not being exercised the said
bank is to hold the said documents to the order of the
optionors.” During the currency of the option the optionee
was given the right to enter upon the mining claims and
to develop and work them in such manner as it might
deem advisable. The optionee covenanted to do the required
assessment work upon the claims and to record such work
with the Mining Recorder until such time as the conpany
had been formed, at which time such work should be
performed by it. Upon default in payment of any of the
amounts stlpulated 10 be paid the option agreement was
to terminate and any - payments made thereunder be
forfeited.

While; by the terms of the optlon agreement, transfers
of the claims in blank were.-to be placed in escrow with
the bank at -Uranium City, for some reason which I am
unable to understand, the solicitor, who said that in prepar-
ing the document he was acting on behalf of MacKinnon
and Oak as well as the respondent company, obtained from
Oak transfers of 18 claims which included the 12 claims
being part of IO group 1 described in the option. It .is
not clear.from the evidence in whose name these entries
had been recorded or by whom the transfers were executed,
and the transfers were not produced at the trial. According
to Mr. Ehmann, he caused these transfers to be filed with
the Mining Recorder, transferring these 18 claims to the
respondent company on June 29. On the same date he
prepared an agreement which was signed by Morrisroe on
behalf of the respondent company, which recited that Alvar
Oak “has entered into an agreement for sale to sell a
certain group of claims known as the IO group” and that
the respondent company undertook to transfer back to Oak
Claims 14, 15, 16, 17 ‘anid 18. There had been in facs no
agreement of sale entered into by Oak and it was not
contemplated by -the option that the claims shoulc be

et al.

Locke J.
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transferred to the respondent company then or apparently 35_?,

thereafter. Clearly, the parties-intended that the claims Fropsmer
would be transferred to the new- company if the option L:D
payments were made, since otherwise the shares to be Con.Pree-
LINES &
received by the prospectors would be worthless. PETROLEUMS

Lip,
While the Mining Recorder at Regina was called and e .

gave evidence of interviews which he had with Mr. Ehmann | 5~y
and Morrisroe on June 29 and 30, he made no mention of —
the recording of this transfer, the documents were not
produced and there is no other evidence of the transfer of
the claims than that given by the solicitor. The fact that
such transfer was made was accepted by the learned trial
judge and the matter dealt with in the manner hereinafter
stated. On the morning of June 30 the respondent company
filed a caveat with the Mining Recorder at Regina claiming
to be interested in the mining claims under the option
agreement referred to. On the same date Harquail filed a
caveat based upon the option granted to him with the
Mining Recorder at Uranium City. In view of the findings
of fact made by the learned trial judge, the actual times
at which these respective caveats were filed are not impor-
tant. Transfers in blank of the entries made by Mrs. Oak
and by Alvar Oak and MacKinnon were obtained by the
respondent company and remained in their possession at
the time of the trial. They were not deposited in escrow, as
contemplated.by the option, due apparently to the institu-
tion of this action. ’

Davis J. by whom the action was tried, found that the
option agreement made between Harquail and the pros-
pectors was a binding contract and directed that it should
be specifically performed and- carried into effect. It was
directed that the respondent company cause the 12 mineral
claims transferred to it. to be recorded in the names of the
prospectors jointly and, failing. this bemg done, that the
Mlnmg Recorder do cancel the “title of the. defendant
Canadian Plpehnes and Petroleums Limited to the said
mineral claims” and record the same in the names of the
prospectors and issue certificates of record in their names.
The prospectors were directed to execute transfers of the
said entries in blank and deposit the same in escrow in the
Canadian Bank of Commerece at Uraniura Clty in accordance
with the terms of the agreement. :
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A further term of the judgment continued an injunction
made by Dorion J. on July 20, 1955, and continued by
Graham J., the terms of which enjoined the respondents
from dlsposmg of or drilling or developing the said mineral
claims.

A further term of the judgment read as follows:

AND THIS COURT DOTH FURTHER ORDER AND ADJUDGE
that the date of the first option payment of $25,000.00 under tke said
Agreement be fixed at four months after the said certificates of Record
and Transfers in blank of all the said mineral claims are deposited in
escrow at the said Bank, as aforesaid, that the date of the second option
payment of $50,000.00 be fixed at four months thereafter, or so long as
is necessary to assure to the Plaintiff the privilege of drilling on she ice
during the months of January and February, that the date of the third
option payment of $50,000.00 be fixed at eight months thereafter, and
that the date of the fourth and final option payment of $50,00€.00 be
fixed at eight months thereafter.

As to this it is to be noted that the option to Harquail
did not contain any provision entitling him to enter upon
the claims or do any work on them and, in the absence
of such a term in the agreement, the optionee had no such
right, in my opinion. The claim advanced in the statement
of claim is upon the option agreement of June 25, 1925, as
it reads: it is not alleged that there was a contemporareous
oral agreement that the optionee might enter and work the
claims during the currency of the option and that by a
mutual mistake such a term was omitted from the writing,
nor is there any claim made to rectify the agreement on
this or any other ground. The respondent company had
expressly stipulated for such a privilege in the option of
June 29, 1955.

The main grounds of defence to the action were that the
agreement had been signed on a Sunday and so was
unenforceable under the provisions of the Lord’s Day Act,
R.S.C. 1952, ¢. 171, and that the agreement was uncertain
and, accordingly, an action for specific performance did not
lie. The learned trial judge found as a fact that the respond-
ents Morrisroe, Meschi and the company, which had
obtained an option agreement for the same claims from the
prospectors following July 25, 1955, had done so with full
knowledge of the fact that they had entered into the agree-
ment above quoted.



S.CR. SUPREME COURT OF CANADA

Towards the end of the trial the defendant company,
Morrisroe and Meschi had applied for leave to amend their
defence so as to plead regulations 8(1) and 9(1) above
quoted, but this motion was refused.

After the hearing of the evidence had been completed
in the matter, counsel for the plaintiff asked leave to amend
the statement of claim by claiming damages under regula-
tion 124 of the Quartz Mining Regulations, which provides
that any person registering a caveat wrongfully and without
reasonable cause against a mineral claim shall make com-
pensation to any person who has sustained damage thereby,
but this application was refused.

The defendants Daigle and MacKinnon had counter-
claimed in the action against the defendant company for an
order declaring that the option agreement entered into by
them with that company on June 29, 1955, became void and
was terminated on November 1, 1955, and the judgment at
the trial declared such agreement to have been terminated.

The plaintiff, the defendant company and the prospectors
appealed to the Court of Appeal'. The judgment of that
Court dismissed the appeal of the defendant company,
Morrisroe and Meschi as to the merits, but allowed it to
the extent that the said defendants were permitted to amend
their statement of defence to plead regulations 8(1) and
9(1) upon terms upon compliance with which a new trial
restricted to the issue raised by the said amendment was
directed. The appeal taken by the same defendants against
the judgment in favour of Daigle and MacKinnon declaring
the agreement of June 29, 1955, to have been terminated
was allowed. The appeals taken by the present appellant
and by Oak and Amren were dismissed.

On this appeal the defence that the agreement dated
June 25, 1955, had been made on a Sunday was abandoned
and the finding that the respondent company and its officers
Morrisroe and Meschi were aware that the prospectors had
entered into the agreement of June 25, 1955, when they
obtained the option of June 29, 1955, was not questioned.

1(1959) 10 DLR. (2d) 838, 23 W.W.R. 241,
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In so far as the present appeal seeks to set aside the judg-
ment appealed from on the ground that the amendment to
plead the Mining Regulations should not have been per-
mitted, it should fail, in my opinion. I consider that no
sound reason has been advanced which would justify our
interfering with the exercise of the discretion vested in the
Court of Appeal.

In order that the issues in the action might be proverly
dealt with in this Court and the cost of a new trial avoided,
counsel for the appellant admitted before us that Har Juail
did not acquire a miner’s licence until July 27, 1955, that
the appellant company was not registered under the pro-
visions of the Companies Act of Saskatchewan until May 9,
1956, and that it did not acquire a miner’s licence until
March 12, .1956. Counsel for all parties agreed that these
admissions should be treated as evidence given before this
Court under s. 67 of the Supreme Court Act.

The defence which raises what is in my opinion the only
question of difficulty in the present appeal is based upon a
contention that the agreement sought to be enforced gave
to Harquail and his piincipal, the appellant, an equitable
interest or estate in the mineral claims, that the acquisition
of any such rights by an individual or a company not hold-
ing a miner’s licence is prohibited by Regulation 9(1) and
that the agreement is accordingly invalid.

This contention is based upon the decision of the Court
of Appeal in London and South Western Ry. Co. v. Gomm.>:
It is necessary to consider with some care the facts of that
case to determine just what was decided. :

By an indenture dated August 10, 1865, made between
the London and South Western Railway Company and one
Powell, the company conveyed to the' latter a parce. of
land no longer required for its purposes. Powell, on his part,
covenanted with the company that he, his heirs.and assigns,
owner and owners for the time being of the hereditaments
intended to be thereby conveyed and all other -persons
who might be interested therein, would at any time there-
after whenever requested by the company, its successors
or assigns, by a six calendar months’ previous notice in

, 1(1882), 20 Ch. D. 562.
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writing, reconvey the said lands to the company, its succes- 1959

sors or assigns, for a consideration of 100 pounds. Powell Frostsrs
sold the lands to Gomm in 1865 and the latter was in Iﬁ”

possession in 1880 when the company gave notice of its Cng ,;If-

desire to repurchase the property It was shown that Gomm Perroreums
had full notice of the provisions of the deed of 1865 when L7

etal.

purchasing the property. L TJ
‘ L o ocke J.

Kay J., who tried the-action, rejected the argument of ~—.

the defendant that the covenant created an estate or
interest in land in the railway company and was, therefore,
unenforceable as being contrary to the rules against per-
pétuities. He held that Gomm was bound by the covenant
in the deed on the authority of Tulk v. Moxhay.:

The appeal to the Court of Appeal was heard by a Court
consisting of Sir George Jessel, M.R., Sir James Hannen
and Lindley L. J. The passage from the judgment of the
Master of the Rolls Whlch is relied upon for the proposi-
tion that an option to purchase land creates an equ1tab1e
interest or estate in the optionee reads:

If then the rule as to remoteness apphes to a covenant of this
nature, this covenant clearly is bad as extending beyond the period
allowed by the rule. Whether the rule applies or not depends upon this
as it appears to me, does or does not the covenant give an interest in the
land? If it is a bare or mere personal contract it is of course not obnoxious
to the rule, but in that case it is impossible to see how the present
Appellant -can be bound. He did not enter into the contract, but is only a
purchaser from Powell who did. If it is 2 mere personal contract it can-
not be enforced against the assignee. Therefore the company must admit
that it somehow binds the land. But if it binds the land it creates an
equitable interest in the land. The right to call for a conveyance of the
land is an equitable interest or equitable estate. In the ordinary case
of a-contract for purchase there is no doubt about this, and an option
for repurchase is not different in its nature. A person exercising the option
has to do ‘two things, he has to give notice of his intention to ‘purchase,
and to pay the purchase-money; but as far as the man who is Iiable to
convey is -concerned, his estate or interest is- taken away from him
without his consent, and . the right to take it away being vested in another,
the .covenant giving the optlon must give that other-an interest in the
land.

In that case the option gave to the rallway company the
right to require a conveyance to itself and its assigns upon
the terms stated, and this was held to give to it an
equitable interest in the land. The present agreement, as
it reads and as it was understood by the prospectors as

" 1(1848), 2 Ph. 774, 41 ER. 1143.
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shown by their evidence, contemplated that the mineral
claims should be conveyed not to Harquail or his principal
but to a new company to be formed in which they would
hold ten per cent. of the stock. Harquail, as is stated in his
evidence, understood that the transfers of the mneral
claims which were to be deposited in the bank would be
in blank, the reason for this being, no doubt, that the new
company was not then in existence and its name had not
been determined. The name of the transferee would be
inserted if the terms of the proposed option were complied
with by the optionee and the completed transfers delivered
to the new company. The judgment at the trial which
directed the deposit of the transfers in blank so interpreted
the agreement between the parties and that, in this respect,
it properly construed the document is not questioned by
anyone. The agreement did not provide and none of the
parties to it contemplated that, upon making the payrients
specified in the option, Harquail or his principal vrould
acquire any interest or estate in the claims. What they
were to acquire was the majority share interest ir the
company which would be the owner of the claims. It was
not, in my opinion, an option to purchase at all but an
option upon the acceptance of which, by compliance with
its terms, the optionee would become entitled to require
delivery of the transfers to the new company. The fact that
the agreement drawn by Harquail, a layman, reads “an
option to purchase” does not relieve us of the duty of
determining the true nature of the document.

In Gomm’s case the covenant which was held not to bind
the defendant required him to reconvey the land to the rail-
way company on its demand, and this appears to have been
the basis for the finding that it gave to the optionee an
equitable estate or interest in it. The phrase reading “The
right to call for a conveyance of the land is an equitable
interest or equitable estate” in the judgment of Sir George
Jessel must be construed in the light of the facts of the
case, and thus as meaning a right to call for a conveyance
of the legal title to the optionee. Sir James Hannen said
in part (p. 586):
it appears to me to be a startling proposition that the powsr fo

require a conveyance of land at a future time does not create any interest
in that land.

and this, I consider, is to be construed in the like manner.
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Here there is no such covenant. L%E
It is altogether too easy a generality to say that an option FROE;SHER
vests in the optionee an equitable interest in the land in .

respect of which the option is granted. If it be assumed that L;jmlg“gf‘

Gomm’s case was rightly decided, its application depends, ¥ TROLETAME
of necessity, upon the nature of the right given to the etal

optionee and that he may acquire upon its exercise. Locke J.

J—

I must confess my inability to understand how an option
agreement which, when exercised, would not entitle the
optionee to any estate, legal or equitable, in the mineral
claims can be said to vest any equitable interest or estate
in him prior to the exercise.

The argument based upon Gomm’s case proceeds upon
the assumption that the optionee, as of the time of the
execution of the option, acquired, in the language of Regula-
tion 9(1), “some right or interest” in the mineral claims.
Since neither Harquail or the appellant had at that time a
prospector’s, developer’s or miner’s licence, the coniention
is that the transaction was prohibited by the regulation
which, by virtue of the statute, has the force of law.

The interests of the prospectors in the claims upon which
they had made entries which had been recorded are chattel
interests, as declared by Regulation 38. Such a chattel
interest is assignable at common law and Regulation 9(1),
to the extent that it prohibits a transfer to a person not a
licensee, is in derogation of common law rights. It is thus
to be construed strictly (Maxwell, 10th ed., 202)..

As I have pointed out, however, the option in question
does not provide that the optionors will transfer the claims
or any interest in them to the optionee, but rather, upon
the exercise of the option, to a company to be formed. It is
not to be assumed that that company would not obtain the
required licence to enable it to accept a conveyance when
the necessity arose. The regulation does not say that a per-
son who has made and recorded an entry in a mineral claim
may not lawfully agree with anyone to transfer such claim
at some future date to a third person other than the optionee
or to a company to be thereafter formed. We are asked to
read into this regulation a prohibition which it does not
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1959 eontain, a course for which there is no warrant. In my

FromisEEr opinion, the regulation as it reads does not affect the r1ghts
L:].)' of the appellant under this agreement.

C‘ﬁﬂ&i“&”‘ Unless regulation 9(1) is to be construed as rendering

P BrpuMS unenforceable a covenant to convey a mineral claim a3 some

etal.  future time to a company to be thereafter incorporated, the

LockeJ. decision in Gomm’s case has no bearing on the matter to

—  be decided. Whether that case should be followed in' this

country has not been considered by this Court. Apart from

the fact that it was referred to with approval in Davidson

v. Norstrant', in a dissenting judgment of Duff J. (as he

then was), the case does not appear to have been mentioned

in this Court. In that case, however, the option entitled

the optionee to a conveyance to himself or his nominee of

a half interest in the land, his rights in that respect being

similar to those of the London and South Eastern Railway

Company. The case was not referred to by the other mem-

bers of the Court.

Apart from the difference in the nature of the rights given
by the option, the facts in the present case differ from those
in Gomm’s case in another material particular.- Here the
ownership of the mineral claims has at all times remained
in the- prospectors. The 12 claims transferred by m:stake
to the respondent company have at all times been held by
it as bare trustee for the prospectors. The responndent com-
pany was a necessary party to the action only for the pur-
pose of obtaining a direction for a reconveyance of these
claims .to the prospectors, a declaration that the company
had no interest in the claims, and to recover any damages
caused by its interference with the appellant’s contrzctual
rights.

The facts of the present case are in this respect similar
to those considered by the Court of Appeal in South Ecstern
Raldway v. Associated Portland Cement Manufacturers®.

In that case the railway company had obtained a convey-
ance of a strip of land from a landowner which reserved to
himself, his’ helrs and assigns the right to make a tunnel af

1(1921), 61 S.C.R. 493 at 509, 57 D.L.R. 377 at 389,
2119101 1 Ch. 12. ‘



S.CR. SUPREME COURT OF CANADA

his or their expense under the property conveyed. The
defendants were the assignees of the landowner and, when
they commenced the excavation of a tunnel, the railway
company brought an action for an injunection, contending
that as the time within which the tunnel might be con-
structed was unlimited the covenant offended against the
rule against perpetuities. The railway company relied upon
the judgment in Gomm’s case and it was held by Swinfen
Eady J. at the trial and by the unanimous judgment of the
Court of Appeal that the case had no application. The
defendants had succeeded to the rights of the landowner
and, as expressed in the head note, it was held that as
against the original covenantors, the railway company, the
provision in the agreement as to the tunnel was a per-
sonal contract and was not obnoxious to the rule against
perpetuities.

Swinfen Eady J., referring to Gomm’s case, said in part
(p. 25):

Jessel ML.R. .. . said that if it was a mere personal contract it would
not be obnoxious to the rule against perpetuities, but, 2s Gomm had not

himself entered into the covenant, it was essential for the plaintiff to
prove that it ran with the land in order to succeed against the assignee.

The same difference in the facts was pointed out in the
judgments of Cozens-Hardy M.R. and by Fletcher-Moulton
L.J. Farwell L.J. referred to the judgment of the House of
Lords in Witham v. Vane, the only report of which appears
to be in Challis’s Real Property, 3rd ed., p. 440, and said
(p. 33):

But the fact that there is some connection with or reference to land
does not make a personal contract by A. less a personal contract binding
on him, with all the remedies arising thereout, unless the Court can by
construetion turn it from a personal contract into a limitation of land,
and a limitation of land only. As regards the original covenantor it may be
both; he may have attempted both to limit the estate, which may be
bad for perpetuity, and he may have entered into a personal covenant
which is binding on him because the rule against perpetuities has no
application to such a covenant.

In my opinion, the right of the optionee in the present
case, as above stated, is a personal right enforceable in a
Court of equity by a decree of specific performance. The
covenant related to land, as did the covenant in Witham
v. Vane and the Associated Portland Cement case, and was

enforceable as between the contracting parties.
80666-1—5
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.lffz I would add that if Gomm’s case applied in the present
Fromismrr circumstances it would be necessary to consider the decision
1’5” of the Court of Appeal in the case of Manchester Ship Canal
CE‘TN EI;H&E- Co. v. Manchester Race Course Co.!, which is in direct
Perroruas conflict with it. The right of first refusal upon which the
eItIszl'. action was based in that case does not appear to differ
—_ from theright of an optionee who has the right to purchase,
Lo‘fjj' and the Court there held that such right was not an interest
in land and rejected the argumet based upon Gomm’s case.

The latter case has, it is true, been followed in a number of

cases by single judges in England who, apparently, con-

sidered themselves bound by it, but I think this do2s not

add to its weight.

As to the defendant company, as found by the learned
trial judge, the option agreement obtained by it was entered
into with full knowledge of the option theretofore granted
to Harquail, and the principle followed in Lumiey wv.
Wagner?, applies.

The fact that the appellants obtained an interim injunc-
tion restraining the respondents from entering upoa and
working the claims and that the formal judgment at the

trial, as above pointed out, read in part:
s0 long as is necessary to assure to the plaintiff the privilege of drilling
on the ice during the months of January and February

cannot concelvably, in my opinion, affect our decision I this
matter. The option required the prospectors to transfar the
claims as they were at the date of the option t> the
company to be formed if the option was exercised and,
clearly, during the currency -of the option the oprionee
would be entitled in an action on the covenant to restrain
the respondents from drilling on or removing meterial
from the claims. However, equally clearly the optionee
was not entitled to enter upon the claims and to conduct
drilling operations since the agreement gave to it no such
right and this term should be stricken from the judgment.
It is, however, the duty of this Court to decide this matter
upon its own view of the law, and the answer to the
important question of law here to be decided cannot be

1119011 2 Ch. 37, 51.
2(1852),1 De G M. & G. 604,42 ER. 687.
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determined by the opinion of the parties to the action as Lgifi
to the nature of those rights or the nature of the relief Fropsmmr
granted at the trial. L.
The defence that the agreement was uncertain and that CoN.Pme-
an action for specific performance does not lie fails, in my PersoLeoms ~
opinion. I agree with the learned trial judge and with the >
majority of the learned judges of the Court of Appeal upon _ —
. Locke J.
this aspect of the case. .
The respondent company and Morrisroe and Meschi
contend by way of cross-appeal that a new trial should have
been granted in any event by reason of the refusal of the
learned trial judge to permit the defendant Daigle to be
cross-examined in respect of the issues as between the
plaintiff and the company, on the ground that his interest
as a defendant in the action was the same as that of the
company. As to this, I agree with the view of the majority
of the Court of Appeal that permission to cross-examine
should not have been refused. I, however, also agree with
them that, applying Rule 40 of the Court of Appeal Rules,
a new trial should not be granted because no substantial
wrong or miscarriage of justice was occasioned by the refusal
to permit the cross-examination.
The application of the appellant for leave to amend its
statement of claim to permit it to raise a claim for damages
against the respondent company under regulation 124 above
mentioned should, in my opinion, be refused. There is no
evidence that the appellant suffered any damage by reason
of the filing of the caveat and, without such proof, there
can be no recovery under the regulation and the amendment.
would be of no advantage to the appellant. As to the claim
advanced under that regulation by the respondents Oak
and Amren, not only is there no proof of any damage to
them by reason of the filing of the appellant’s caveat, but
filing it was neither wrongful nor without reasonable cause,
within the meaning of the regulation: on the contrary, it
was completely justified under the circumstances.

At the trial it was contended that regulation 124 was
ultra vires the Executive Council of Saskatechewan, and
Dayvis J. directed that the Attorney-General should be noti-
fied and permitted to be heard before the matter was
decided. After argument in which counsel for the Attorney-

General took part, the learned judge held the regulation to
80666-1—53
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13'53 be ultra wvires. The Attorney-General did not intervene
Fropsrer formally in the litigation but was represented by counsel
L;fD in the Court of Appeal and supported the regulation. The
C:?le; IEKE' members of that Court did not consider it necessary to
Pereozums determine the matter. Before this Court the Attorney-
eI{T;;: General was again represented by counsel in support of the
Lokl validity of the regulation, though he had not formally inter-
—  vened in this Court. In the view of my conclusion that there
can be in any event no recovery, either by the appellent or
by the respondents Oak and Amren, it is unnecessary to
decide the question as to the validity of the regula-
tion. The matter does not come before us as a reference
and, in my opinion, we should not express any opinion in

the circumstances.

In the result, I would allow the appeal from that pertion
of the judgment of the Court of Appeal which directed on
terms a new trial in respect of the issues raised as to non-
compliance by Harquail and the appellant with regulations
8(1) and 9(1). I would direct that the judgment at the trial,
however, be amended by striking out the words:

or so long as it is necessary to assure to the plaintiff the privilage of
drilling on the ice during the months of January and February

in that portibn of the judgment above quoted. In all other
respects, save as to costs, I would confirm the judgment of
the Court of Appeal. The appellant should have its costs in
this Court as well as in the Court of Appeal. The cross-
appeal should be dismissed with costs.

CartwrIGHT J.:—The relevant facts and the contentions
of the parties are set out in the reasons of other members
of the Court.

I am in agreement with what I understand to be the
opinion of all the other members of this Court that the
Court of Appeal' exercised its discretion rightly in per-
mitting the respondents to amend their statements of
defence so as to plead regulations 8(1) and 9(1) of the
Regulations under The Mineral Resources Act, and the only
point with which I find it necessary to deal is the defence
based on regulation 9(1).

1(1959), 10 D.L.R. (2d) 338, 23 W.W.R. 241.
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The contract which the appellant asks to have specifically 13(53
enforced was made on June 25, 1955, between the respond- FRO{;S;)I.IEB
ents Oak, Amren, Daigle and MacKinnon, hereinafter v.
referred to as “the prospectors”, and Harquail who was Cﬁﬂ;ﬁ’ﬁf‘
acting as agent for the appellant. On June 29, 1955, the PET*‘I%?T’MS
prospectors repudiated that contract by their conduct in fi‘il_
entering into a contract with the respondent CanadianCartwrightJ.
Pipelines and Petroleums Limited giving to that company
the option to purchase the 37 mineral claims which formed

the subject matter of the contract of June 25, 1955.

For the reasons given by my brother Judson I agree with
his conclusions (i) that no valid distinction can be drawn
between the position of the appellant during the period
from June 25 to June 30, 1955, and what would have been
its position if the first payment of $25,000 had been actually
paid, and (ii) that the option granted by the contract of
June 25, 1955, created an equitable interest in the claims
and was rendered void because it was given and taken
against the express prohibition contained in regulation 9(1).

The second of these conclusions is based on the decision
of the Court of Appeal in London and South Western Rail-
way v. Gomm.* It has been suggested that we ought not to
follow that case, but in my opinion it was rightly decided.
It is said that the decision of the Court of Appeal in
Manchester Ship Canal Company v. Manchester Racecourse
Company?, conflicts with Gomm. In the Manchester case it
was sought to enforce a conditional “right of pre-emption”
contained in a contract which had been validated by
Statute; no price was named in the contract but the trial
judge, Farwell J., and the Court of Appeal held, against
the argument of the defendant, that the price was ascertain-
able. Farwell J. used the expression “I think that clause 3
creates an interest in the land . . . But even if it does not
create an interest in the land . . .” and went on to hold
the plaintiff entitled to succeed on another ground based
on the decision in Willmott v. Barber? In the judgment of
the Court of Appeal Gomm’s case is not mentioned by name

1(1882), 20 Ch. D. 562. 2[19011 2 Ch. 37.
8(1880), 15 Ch. D. 96.
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135_‘9 although it had been cited in argument. The only reference

Fgoixsnm to the question whether the right of pre-emption created an
> interest in land is found in the following passage at 2. 50:

.
czg\};?‘ Then it was objected that clause 3 could not be enforced against
Prmoreous the Trafford Park Company, who are only alienees of the land. Faiwell J.,
L. thought that clause 8 created an interest in land, and that this objection
et al. could be thus answered. We do not think that clause 3 does create an
Cart;t;;éht ¥ interest in land, nor do we think that there is anything in the dzcisions
_ > 7in Tulk v. Mozhay or in London and County Banking Co. v. Lewis
which gets over the objection.

The Court then went on to uphold the decision of Farwell J.
on the ground that the case fell within the principle of
Willmott v. Barber, supra and of Lumley v. Wagner*.

An expression of opinion by the learned Lords Justices
who composed the Court in the Manchester case is, of
course, entitled to great weight but if they had intended to
negative the principle enunciated in Gomm it seems 10 me
that they would have stated their reason for so doing. Be
this as it may, in so far as the two cases are in condict I
prefer the decision in Gomm on the point with which we are
concerned and think that we should follow it.

I wish to add some observations as to two other suggested
objections to the conclusion that the option was rendered
void by regulation 9(1).

First, it is said that the contract contemplates that, upon
performance of all its terms by the appellant, the 37 claims
are to be transferred not to the appellant but to a company
to be incorporated. Accepting this as the correct constru.ction
of the contract, I am unable to find that the appellant’s
case is agsisted. The appellant cannot be heard to say that
there did not exist on June 29, 1955, a contract, specifically
enforceable in equity, binding the prospectors to hold the
option open, and, ultimately, if all the stipulated payments
were made, to convey the claims, nor can it be heard to
say that it had not the right to enforce that contract, for
it seeks to support a judgment in its favour decreeing
specific performance thereof. I have already indicated my
agreement with the view that the specifically enforceable
contractual right to require the holders of the clairas to
convey them constitutes an interest in the claims; that
interest must on the critical date, June 29, 1955, have been
held by someone and unless that someone was the holder

1(1852), 1 De G M. & G. 604, 42 E.R. 687.
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of a licence as required by regulation 9(1) the acquisition 1959

of that interest was forbidden. The appellant, is not assisted Frossmmr
by saying “True, I had no licence but I was acquiring the :D
interest for someone else who likewise had no licence, and CD;L EI; -
indeed no existence”. In my view, the effect of the contract PersoLroms
was that on the execution of the agreement of June 25, 1955, elfgl
the appellant acquired an interest in the claims which Carbwright J
interest by the terms of the contract it was obligated to =
cause to be transferred to a company to be incorporated
at some future time. The legal position would be the same
whether the actual transfer of the claims were made from
the prospectors direct to the new company or from the
prospectors to the appellant and from the latter to the new
company.

Secondly, it is said that, by analogy with certain cases
dealing with the rule against perpetuities, even if in so far
as it creates an interest in the claims the contract of
June 25, 1955, is rendered void by regulation 9(1) it may
still be enforced as a personal obligation b1nd1ng the
prospectors. »

The effect of the cases referred to is conveniently sum-
marized as follows, in Halsbury’s Laws of England, 2nd ed.,
vol. 25, at p. 109:

A contract relating to a right of or equitable interest in property
in futuro may be intended to create a limitation of land only, in which
case, if the limitation is to take effect beyond the perpetuity period, the
contract is wholly void and unenforceable; or the contract may, upon
its true construction, be a personal contract only, in which case the rule
does not apply to it; or it may, upon its true consfruction, be, as regards
the original covenantor, both a personal contract and a contract attempt-
ing to create a remote limitation, in which case the limitation will be
bad for perpetuity, but the personal contract will be enforceable, if the
case otherwise admits, against the promisor by specific performance or
by damages, or against his personal representatives in damages only.
In all cases it is a question of construction whether the contract is
intended to create a limitation of property only, or a personal obligation
only, or both.

In my respectful view the supposed analogy does not
lead to the suggested result. Contracts in so far as they are
merely personal are outside the rule against perpetuities
altogether. We are not concerned with that rule in the case
at bar. The question before us is whether or not on the true
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l9f3 construction of regulation 9(1) the contract of June 25,
FROfISHER 1955, was forbidden by that Regulation, which has the
o force of a statute.

N. Prpe- .

C&NESEE The regulation reads as follows:

P ETIJ‘:‘OLEUMS 9. (1) No person or mining partnership not a holder of a Prospector’s,
e tT;l.. Developer’s and Miner’s licence shall prospeet for minerals upcn land

R subject to these regulations, or stake out or record any location, and no
Cartwright J. person, mining partnership or company not a holder of a Prospector’s,
— Developer’s and Miner’s licence shall acquire by transfer, assignment or
otherwise howsoever any mineral claim or any right or interest therein

for which a lease or a patent has not been issued.

To determine whether the contract contravenes the regu-
lation it is necessary to consider the nature of the rights
which it conferred upon the appellant. The argument of
counsel for the respondents that the contract was too vague
and uncertain to be specifically enforceable was rejected by
the learned trial judge and by the majority in the Court of
Appeal and the appellant is seeking to uphold a judgment
for the specific performance of the contract as construed
by the learned trial judge. The manner in which he con-
strued it appears from paras. 2, 3 and 5 of the formal judg-
ment of April 10, 1956, which read as follows:

2. AND THIS COURT DOTH FURTHER ORDER AND ADJJDGE
that the Defendant Canadian Pipelines and Petroleums Limited dc cause
the said mineral claims known as 1.0. 1 to 12 inclusive, to be recorded
in the names of the Defendants A. Oak, A. Amaren, S. Daigle and Jock
MacKinnon jointly, failing which that the Mining Recorder do cancel
the title of the Defendant Canadian Pipelines and Petroleums Limited
to the said mineral claims and do record the same in the names of the
Defendants A. Oak, A. Amaren_ 8. Daigle and Jock MacKinnon jointly,
that the Mining Recorder do issue ‘Certificates of Record of thz said
mineral claims to the said Defendants A. Qak, A. Amaren, S. Daigle and
Jock MacKinnon jointly, that the Defendants A. Oak, A. Amaren,
S. Daigle and Jock MacKinnon do execute in blank a Transfer of the
said mineral claims, that the said Defendants and the Defendant Canadian
Pipelines and Petroleums Limited do thereupon deposit in escrow at
the Canadian Bank of Commerce at Uranium City, in the Province of
Saskatchewan, in accordance with the said Agreement, the Certificates
of Record and Transfers in blank of the said mineral claims known ‘as
10. 1 to 12 inclusive, Missing Link 1 to 9 inclusive, and E.O. 1 to 16
inclusive, that in the event of the Defendants A. Qak, A. Araren,
8. Daigle and Jock MacKinnon or any of them, neglecting or refusing
to execute or deliver to the said Bank any of the said Certificases of
Record and Transfers in blank, that the Mining Recorder do execute and
deliver over to the said Bank the necessary Certificates of Record and
Transfers in blank of the said mineral claims, and that upon the raceipt
by the Bank of the said Certificates of Record and Transfers in blank of

. all the said mineral claims the Plaintiff do pay to the Defendants A. Oak,
A. Amaren, 8. Daigle and Jock MacKinnon, the sum of $25,000.00.
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3. AND THIS COURT DOTH FURTHER ORDER AND 1959
ADJUDGE that the date of the first option payment of $25,000.00 under FROE;HER
the said Agreement be fixed at four months after the said Certificates of T,
Record and Transfers in blank of all the said mineral claims are deposited v.
in escrow at the said Bank, as aforesaid, that the date of the second CbN.PmE-

option payment of $50,000.00 be fixed at four months thereafter, or so PElgg)ﬂst

long as is necessary to assure to the Plaintiff the privilege of drilling L.,
on the ice during the months of January and February, that the date of et al.
the third option payment of $50,000.00 be fixed at eight months there- ——
after, and that the date of the fourth and final option payment ofcart‘zlfht J.
$50,000.00 be fixed at eight months thereafter.
*  ® %

5. AND THIS COURT DOTH FURTHER ORDER AND ADJUDGE
that the Injunction with respect to the said mineral claims granted by
The Honourable Mr. Justice Dorion on the 20th day of July, 1955, and
continued by the Honourable Mr. Justice Graham on the 6th day of
September, 1955, be continued, except as herein otherwise ordered, until
further order.

The injunction granted by Doiron J. which is continued
by the terms of para. 5 is not copied in the appeal case but
its effect is stated as follows in the appellant’s factum:

On July 20th, 1955, Frobisher commenced this action for specific
performance of its agreement with the prospectors and on the same date
obtained an injunction restraining the Respondents from selling, trans-
ferring or otherwise disposing of or entering upon, drilling, exploring,
developing, operating or otherwise dealing with the mining claims until
the final disposition of the action.

It appears from this that the contract has been construed
“as conferring upon the appellant not only the right to call
for a conveyance of the claims to a company to be incor-
porated when all the payments stipulated have been made,
but also the right during the currency of the option, to the
exclusion of all of the respondents, to enter upon drill and
explore the mining claims. It is my opinion that on this con-
struction of the contract the appellant, during the currency
of the option, could have maintained an action of trespass
not only against a stranger who entered on the claims but
also against the respondents if they did so. I find myself
quite unable to say that the appellant in these circum-
stances did not “acquire by transfer, assignment or other-
wisehowsoever . . . any right or interest in the claims”. It
appears to me that it acquired, by contract, the exclusive
right to enter upon drill and explore the claims during the
currency of the option and the right to compel their con-
veyance upon completion of the option payments. On any
reasonable view of the meaning of the words ‘right” and
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1959 “interest” as used in the regulation I am of opinion that
Frossuer what the appellant acquired under the contract falls within
Lsn one or other or both of those words. The very wide meaning
Cfgv'gg i ordinarily attributed to both of these words may con-
Prrrorrums veniently be found in “The Dictionary of English Law” by
elt‘“;?l" Earl Jowitt at p. 1560, sub. verb. “Right” and p. 991, sub.

— _ verb. “Interest”.
Cartwright J. berest

— Authority is scarcely needed for the proposition that a
contract which is expressly or implicitly prohibited by
statute is illegal and that what is done in contravention of
the provisions of an act of the legislature cannot be made
the subject matter of an action, but reference may be made
to the judgment of Lord Ellenborough in Langton v.
Hughes*.

I would dispose of the appeal as proposed by my brother
Judson. - ,

Asgpott J.:—For the reasons given by my brothers Cart-
wright and Judson, with which T am in agreement, I vrould
dispose of the appeal of Frobisher and the cross-appeal of
Oak and Amren as proposed by my brother Judson.

MarTLAND J. (dissenting):—On June 18, 1955, the re-
spondents Oak and MacKinnon made a discovery of ura-
nium ore on Stewart Island in the Lake Athabaska district
of Saskatchewan. The discovery was made on mining c.aims
owned jointly by the respondents Oak, Amren, Daigle and
MacKinnon (hereinafter referred to as “the prospectcrs’”).

By an agreement in writing, dated June 25, 1955. the
prospectors granted to James A. Harquail, a mining engineer
and geologist employed by the appellant (which company
is hereinafter referred to as “Frobisher”), an option in the
following terms:

Date—25th day of June, 19£5.

AGREEMENT
We, the undersigned, the sole owners of mineral claims—EO—I1 to
16 incl.

Missing Link 1 to 9 incl.
I0—1 to 12 incl

In all 37 claims contiguous, Located on or near Stewart Island, Lake
Athabasca, Provinece of Saskatchewan, Canada—do hereby grant to
James A. Harquail, Mining Engineer—Suite 2810, 25 King St. West,

1(1813), 1 M. & 8. 593, 105 E.R. 222.
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Toronto, Ontario—in consideration of the sum of $1.00 (one dollar), 1959

receipt of which is hereby acknowledged, an option effective to 12 noon— M
. - . . . FROBISHER

June 30, 1955—to purchase said mineral claims from the unaer51g1;ed T/D.

under the terms of the following deal: ‘ : V.
Con. P1pE-

On receiving transfers to above claims in good order—on, or a8 pinms&
close as possible to June 30th, 1955—said transfers to be turned over to PETROLEUMS
Uranium City Bank of Commerce branch at which time sum of $25,000.00 etal

(twenty-five thousand dollars) will be issued to MacKinnon and partners. -
(Vendors). Martland J.

New company to be formed in which vendors will receive 10% (ten
percent) of authorized stock.

$25,000. Firm cash.
Option Paymenis -

1st option—Nov. 1, 1955 .............ccvnen $ 25,000.00
2nd option—March 1, 1956 ................ 50,000.00
3rd option—November 1, 1956 .............. 50,000.00
4th option—July 1, 1957 .. .vevenrenrnennn.. 50,000.00

’ $200,000.00

The above agreement shall be binding on the executors, heirs,

etc. of the people signing.
“A. Oak”

“Albin Amren”
“S. Daigle”
“Jock MacKinnon”

“A. D. Wilmot”
Witness to above four signatures.

June 25, 1955.
Signed in the Settlement of Uranium City, Saskatchewan.

S—Numbers -

Claims I0—1 to 12 incl—S-30628 to S-30639 inc.

Claims Missing Link~—1-9 incl—S-46551 o S-46559 inc.

Claims EO—1 to 16 incl—Being recorded June 27—No S numbers
ag yet.

The respondents Morrisroe and Meschi, although they
had knowledge of the existence of the agreement made
between the prospectors and Harquail, subsequently per-
suaded the prospectors to enter into a written agreement,
dated June 29, 1955, under which the prospectors purported
to grant to Canadian Pipelines and Petroleums Limited
(hereinafter referred to as “Pipelines”) an option on the
same mining claims on terms similar to those contained in
the agreement with Harquail.
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On June 30, 1955, both Pipelines and Harquail filed
caveats against the mining claims. Harquail had deposited
$25,000 with the Canadian Bank of Commerce at Uranium
City on June 28, 1955.

Pipelines obtained from the prospectors the documents
of title with respect to the mining claims, together with
transfers executed in blank by the persons in whose names
the claims were recorded. Certain of the claims were actually
transferred into the name of Pipelines.

On July 20, 1955, Frobisher commenced action for specific
performance of its agreement with the prospectors and on
the same date obtained an injunction restraining the
respondents from selling, transferring or otherwise dispos-
ing of, or entering upon, drilling, exploring, developing,
operating or otherwise dealing with the mining claims until
the final disposition of the action.

The various respondents, in their statements of defence,
pleaded that the agreement between Frobisher and the pros-
pectors was invalid because it had been made on Sunday,
June 26, 1955. They also contended that no consideration
had been paid by Harquail to the prospectors and that Har-
quail did not enter into the agreement as agent of
Frobisher.

Pipelines, Morrisroe and Meschi also countercleimed
against Frobisher, claiming compensation, pursuant to
Reg. 124 of the Quartz Mining Regulations of Saskatch-
ewan, enacted pursuant to The Mineral Resources Act, on
the ground that the caveat filed by Harquail had been

‘registered wrongfully and without reasonable and prooable

cause. A similar counterclaim was also made against
Frobisher by Oak and Amren. Pipelines, Morrisroe and
Meschi did not submit this contention in the present appeal,
but Oak and Amren did.

The respondents Daigle and MacKinnon did not make
any counterclaim against Frobisher, but did counterclaim
against Pipelines, seeking a declaration that the agree-
ment between Pipelines and the prospectors had been ter-
minated, or, alternatively, that it should be rescinded on
the grounds of undue influence and misrepresentation.
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The main issues at the trial, which was a lengthy one,
were those raised by the statements of defence as to the Fropmsmer
. g . L.

validity of the agreement between Frobisher and the pros- .
pectors. The learned trial judge, on ample evidence, found Cﬁiﬁg e
that these defences failed, that the agreement was made Pmmf;svms
on Saturday, June 25, 1955, that there was consideration g,
for the agreement_and that it had been made by Harquail Martlond J.
as agent for Frobisher. These findings were subsequently —
upheld by the Court of Appeal of Saskatchewan' and these

issues were not involved in the hearing before this Court.

1959
——

Toward the end of the trial a motion was made on behalf
of the respondents Pipelines, Morrisroe and Meschi to
amend their statement of defence so as to plead regulations
8(1) and 9(1) of the Quartz Mining Regulations. This
motion was refused by the learned trial judge. The Court
of Appeal, Gordon J.A. dissenting, was of the opinion that
the amendment should have been allowed and that there
should be a new trial restricted to the issues raised by the
amendment,

At the conclusion of the trial it was contended by
Frobisher that it should be entitled to compensation, pursu-
ant to regulation 124, on the ground that the caveat filed
by Pipelines had been registered wrongfully and without
reasonable cause. Argument was subsequently presented
regarding the validity of the regulation in question at a
hearing at which the Attorney-General of Saskatchewan
was represented. The learned trial judge later held that
regulation 124 (4) was ultra vires and he refused Frobisher’s
application to amend its statement of claim to claim dam-
ages pursuant to that particular regulation.

With respect to this issue, in the Court of Appeal,
Martin C.J.S. agreed with the learned trial judge that regu-
lation 124(4) was ultra vires. Procter J.A., McNiven J.A.
and Culliton J.A. were of the opinion that there was no
valid claim under regulation 124(4), since no damage had
been proved by Frobisher. Gordon J.A. was of the opinion
that leave should not have been givén to Frobisher to raise
this issue by an amendment to its statement of claim.

1(1959), 10 D.L.R. (2d) 338, 23 W.W.R. 241.
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1_9(53 The counterclaim of Daigle and MacKinnon as against
Fromisuer Pipelines, which had been allowed by the learned trial
L,’fn' judge, was dismissed by the Court of Appeal and no eppeal

Con. Pren- wag taken to this Court from that part of the judgmant of

LINES &

PETIE)LEUV[S the Court of Appeal.
'TD.

ot al. At the trial the learned trial judge ruled that counsel for
Martland J. Pipelines, Morrisroe and Meschi was not entitled to cross-
~—  examine MacKinnon and Daigle, except only in respect of
the issues raised in the counterclaim of MacKinnon and

Daigle as against Pipelines.

On appeal it was contended by Pipelines that, because
of this refusal to permit cross-examination by the learned
trial judge, a new trial should be ordered. Four of the five
judges of the Court of Appeal held that the learned trial
judge should have permitted the cross-examination of
MacKinnon and Daigle by counsel for Pipelines, Morrisroe
and Meschi. Martin C.J.S. was of the opinion that the ~uling
of the learned trial judge was correct. However, four of the
five judges held that in the light of the other evidence no
substantial wrong or miscarriage of justice had been occas-
ioned by the ruling the learned trial judge and accordingly
held that a new trial should not be granted on this ground.
Procter J.A. would have granted a new trial.

On the present appeal the following questions were in

ssue.

1. Was the Court of Appeal right in allowing the amendment to the
statement of defence, so as to plead non-compliance by Frobisher .
and Harquail with the provisions of Regs. 8(1) and 9(1) of the
Regulation made under the Mineral Resources Act, and in direct-

_ing a new trial in respect of the issues thus raised?

2. Was the Court of Appeal right in refusing to order a new trial
because of the refusal of the learned trial judge to permi: cross-
examination of Daigle and MacKinnon by counsel for Pivelines,
Morrisroe and Meschi?

3. Was there any claim for damages established by Frobisher against
Pipelines, or by Oak and Amren against Frobisher, pursuant to
Reg. 124(4), in respect of the caveats filed respectively by Pipe-
lines and by Frobisher?

I agree with the view of the majority in the Court of
Appeal that the learned trial judge ought to have granted
the amendment to the statement of defence so as to plead
the non-compliance by Harquail and Frobisher wita the
provisions of regulations 8(1) and 9(1).
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Rule 209 of the Queen’s Bench Rules provides that the 1959

Court FROBISHER
may at any stage of the proceedings allow either party to alter or amend LED-
his pleadings in such manner and upon such terms as may be just and cpy Prog-
all such amendments shall be made as may be necessary for the purpose pLiNEs &

of determining the real questions in controversy between the parties. PETI}SLEUMS
D.

et al.

Martland J.

Lord Esher, in Steward v. North Metropolitan Tramways
Company*, stated the general rule as to amendments as
follows:

The rule of conduet of the Court in such a case is that, however
negligent or careless may have been the first omission, and however late
the proposed amendment, the amendment should be allowed, if it can be
made without injustice to the other side. There is no injustice if the
other side can be compensated by costs: but, if the amendment will put
them into such a position that they must be injured, it ought not to be
made.

The issue raised by the proposed amendment was one
which questioned the legal validity of the agreement of
June 25, 1955. If decided in favour of Pipelines, the claim
of Frobisher would fail. It was, therefore, an issue of vital
importance which Pipelines should have been entitled to
raise, unless by making the amendment Frobisher would
have been put into a position that it must be injured. I
do not think, despite the weighty arguments of Gordon J.A.
to the contrary, that Frobisher would have been placed in
such a position and consequently I am of the opinion that
the amendment should have been allowed.

Regulations 8 and 9(1) of the Quartz Mining Regulations
provide as follows:

MINING COMPANY

8. (1) No mining company shall be granted a licence under these
regulations unless such company is licensed or registerad under the
provisions of the Companies Act of Saskatchewan and in the case of a
mining syndicate unless such syndicate is registered under The Securities
Act.

(2) Notwithstanding anything contained in these regulations, except
as provided in Part XIV hereof, 2 Prospector’s, Developer’s and Miner’s
licence issued to a company shall only convey the authority to hold
mineral claims by transfer or assignment. A licence held by a company
does not include the privilege of staking claims and shall not entitle
any shareholder, officer or employee thereof to the rights and privileéés
of a licensee. - ’

1(1886), 16 Q.B.D. 556.
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1959 LICENCE REQUIRED
—
FR(EII‘]?HER 9. (1) No person or mining partnership not a holder of a Prosgector’s,

o Developer’s and Miner’s licence shall prospect for minerals upon lands
Cox. Pree- subject to these regulations, or stake out or record any location, and no

Pé:giig‘MS person, mining partnership or company not a holder of a Prosgector’s,
T Developer’s and Miner’s licence shall acquire by transfer, assignment or

etal.  otherwise howsoever any mineral claim or any right or interest therein
Martland J. for which a lease or a patent has not been issued.

Counsel for Frobisher admitted on the argument before
this Court that Harquail did not acquire a miner’s licence
until July 27, 1955, that Frobisher was not registered -inder
the provisions of The Companies Act of Saskatchewan until
March 9, 1956, and that it did not acquire a miner’s licence
until March 12, 1956. This admission was made for the
purpose of avoiding a new trial on incontrovertible facts
and counsel for all parties agreed that it should be regarded
as evidence given before this Court under s. 67 of the
Supreme Court Act.

Accordingly the issue which was argued was as to whether
or not the agreement of June 25, 1955, was rendered void
by reason of the provisions of these regulations.

The argument of Pipelines was that the agreement, deing
an option in respect of the mineral claims described in it,
created an interest in Frobisher in the claims. It was con-
tended that the acquisition of any interest in the clairs by
a company not holding a miner’s licence being forbidden by
regulation 9(1), the agreement was, therefore, illegal and
was void.

For Frobisher it was contended that at the time the
agreement was made with the prospectors on June 25, 1955,
Frobisher did not acquire any interest in the ¢laims, but only
an option which gave time for it to decide whether, on the
turning over of the transfers to the mineral claims by the
prospectors, it would pay the cash sum of $25,000 and thus
acquire an option in respect of the claims on the terms
provided in the agreement. It was also urged that the agree-
ment did not contemplate an ultimate transfer of the
mineral claims to Frobisher, but to a new company for
the incorporation of whieh the agreement provided.
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The argument of Pipelines is based upon the judgment 25_9‘
of the; Court of Appeal in England in the case of London Fropsues
and South Western Railway Company v. Gomm!, which I;,m
is the decision chiefly relied upon by the majority of the Cpx.Prs-
. . . . LINES &
Court of Appeal in directing that there be a new trial. Perrorzums
Counsel for Pipelines also referred to other cases in which ot al.

that judgment had been followed. Morand 3
That case involved an indenture dated August 10, 1865, = —

between the London and South Western Railway Company
and George Powell, by which the railway company conveyed
to Powell a parcel of land no longer required for the purposes
of the railway. Powell, for himself, his heirs, executors,
administrators and assigns, convenanted with the railway
company, its successors and assigns, that he, his heirs and
assigns, owner and owners for the time being of the lands
intended to be conveyed, and all persons who should or
might be interested, should, at any time thereafter, when-
ever the land might be required for the railway or works of
the company, whenever requested by the company, its suc-
cessors or assigns, by six months’ previous written notice
and on payment of 100 pounds, reconvey the land.

In 1879 Powell sold the lands to Gomm, who had full
notice of the contents of the deed of 1865. Notice was given
by the railway company to Gomm on March 12, 1880,
claiming to repurchase. Gomm refused to reconvey and the
railway company sued for specific performance of the cov-
enant in the deed. .

The case was. first heard by Kay J., who held that the
covenant did not create any estate or interest in land and,
therefore, was not obnoxious to the rule against perpetuities.
He held that Gomm was bound by the covenant in the deed
on the principle of Tulk v. Moxhay?>.

On appeal it was held that the covenant gave to the rail-
way company an executory interest in land, to arise on an
event which might occur after the period allowed by the
rules as to remoteness, and was invalid.

Jessel MLR., at p. 580, after referring to the covenant
giving the right of repurchase, said: '

If then the rule as to remoteness applies to a covenant of this nature,
this covenant clearly is bad as extending beyond the period allowed by
the rule. Whether the rule applies or not depends upon this as it appears

1(1882), 20 Ch. D. 562.

2(1848), 2 Ph. 774, 41 ER. 1143.
80666-1—6
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" to me, does or does not the covenant give an interest in the land? If it

is a bare or mere personal contract it is of course not obnoxious to the
rule, but in that case it is impossible to see how the present Appellant
can be bound. He did not enter into the contract, but is only a purchaser
from Powell who did. If it is a mere personal contact it cannot be enforced
against the assignee. Therefore the company must admit that it somehow
binds the land. But if it binds the land it creates an equitable interest
in the land. The right to call for a conveyance of the land is an equitable
interest or equitable estate. In the ordinary case of a contract for purchase
there is no doubt about this, and an option for repurchase is not cifferent
in its nature. A person exercising the option has to do two things, he
has to give notice of his intention to purchase, and to pay the purchase-
money; but as far as the man who is liable to convey is concerned, his
estate or interest is taken away from him without his consent, end the
right to take it away being vested in another, the covenant giving the
option must give that other an interest in the land.

Sir James Hannen and Lindley L.J., the other members of
the Court, agreed.

On principle it would appear to me that the decision of
Kay J., who later, in Mackenzie v. Childers', described the
proposition thus enunciated as “entirely novel”, was right.
An option to purchase land is nothing more than an offer
to sell and differs only from other offers in that for a
stipulated period it is irrevocable. No contract for the
acquisition of land results unless the offer is accepted.

In this connection the decision of the House of Lords in
Helby v. Matthews?, is of some interest. In that case there
was under consideration the effect of an option to purchase
a chattel. The owner of a piano let it on hire, the hirer sgree-
ing to pay.rent by monthly instalments. The hirer could
terminate the hiring by delivering up the piano to the owner,
the hirer remaining liable for all arrears of hire. If the hirer
paid all of a stipulated number of monthly instalments, he
would then acquire title to the piano, but, until that time,
it remained the sole property of the owner. The question in
issue was as to whether the hirer was “a person having
agreed to buy goods” within the meaning of the Feactors
Act, he having pledged it to a pawnbroker after paying only
a few instalments of rent and the pawnbroker claumng title
to the piano under that Act.

The Lord Chancellor, Lord Herschell, said at p. 477:

It was said in the Court of Appeal that there was an agreemsnt by
the appellant to sell, and that an agreement to sell connotes an agreement
to buy. This is undoubtedly true if the words “agreement to sell” be

1(1889), 43 Ch. D. 265 at 279.  2[1895]1 A.C. 471.
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used in their strict legal sense; but when a person has, for valuable con-
sideration, bound himself o sell to another on certain terms, if the other
chooses to avail himself of the binding offer, he may, in popular language,
be said to have agreed to sell, though an agreement to sell in this sense,
which-is in truth merely an offer which cannot be withdrawn, certainly
does not connote an agreement to buy, and it is only in this sense that
there can be said to have been an agreement to sell in the present case.

It is of interest to note that the grantee of a mineral
claim under the Quartz Mining Regulations acquires a
chattel interest. Regulation 38 provides:

38. The interest of a grantee of a mineral claim shall, prior to the
issue of a lease, be deemed to be a chattel interest, equivalent to a lease
of the minerals in or under the land for one year, and thence from year
to year, subject to the performance and observance of all of the terms
and conditions of these regulations.

In the Gomm case itself the option to the railway com-
pany was a term of the agreement by which Powell himself
acquired title to the land from the railway company and it
might be regarded as a limitation upon the grant of that
title. The decision, however, appears to be based on an
analogy between the option itself and the agreement to
purchase which would result upon its acceptance. In that
case the terms of the option were such that the optionee,
by accepting it, immediately became entitled to a convey-
ance of title. It will be found that the options considered in
other cases which have followed the Gomm case were similar
to it in that respect. It seems to me that it is only on
this basis that an option might, perhaps, be considered as
analogous to an agreement for sale so as to create an interest
in land.

In the case of Manchester Ship Canal .Company v. Man-
chester Racecourse Company', the Court of Appeal had to
consider a provision in an agreement between these two
companies which read, in part, as follows:

3. If and whenever the lands and hereditaments belonging to the race~
course company, and now used as a racecourse, shall cease to be used as
a racecourse, or should the aforesaid lands and hereditaments be at any
time proposed to be used for dock purposes, then and in either of such
cases the racecourse company shall give to the canal company the first
refusal of the aforesaid land and hereditaments en bloe. . . .

This agreement was scheduled to an Act of Parliament,
which declared it to be valid and binding upon the parties
thereto.

1719011 2 Ch. 87
80666-1—6%

159

1959

——

FROBISHER
v,

Con. PipE~

LINES &
PETROLEUMS

et al.

Martland J.



160

1959
——
FROBISHER
Lo,
v,
CoN. PrpE-
LINES &

SUPREME COURT OF CANADA [1960]

The racecourse company had offered to sell the lands in
question to the canal company for 350,000 pounds. At that
time the racecourse company already had an offer to pur-
chase from the Trafford Park Company, which wished to

Pmmlc‘);fum use the land for dock purposes, for 250,000 pounds. The

et al.

Martland J.

canal company offered 200,000 pounds, which was not
accepted, and the racecourse company later sold the land
to the Trafford Park Company for 280,000 pounds. The
latter company had knowledge of the provision in question
and agreed to indemnify the racecourse company in respect
of any claim under that clause.

Farwell J., at the trial®, held that the racecourse company
could not sell the racecourse without offering it to the canal
company at the actual price offered by the Trafford Park
Company. He held, on the authority of London and South
Western Railway Company v. Gomm, that the right of first
refusal gave the canal company an interest in the land
which could be enforced by it against the Trafford Park
Company.

The Court of Appeal held that the clause did not create
any interest in the land in the railway company, but also
held that the clause involved a negative covenant whereby
the racecourse company agreed not to part with one race-
course to anyone else without giving the canal company first
refusal and that consequently the clause could be enforced
as against the Trafford Park Company by the canal company
within the principle of Lumley v. Wagner®.

London and South Western Railway Company v. Gomm
was followed by Warrington J. in Woodall v. Clifton®. That
was a case in which a lease of land for a term of ninety-nine
years contained an option to the lessee, his heirs or assigns,
to purchase the frechold at a price of 500 pounds per acre.
An assignee of the lease sought to exercise the opticn as
against the assigns of the lessor.

Warrington J. held that the option gave to the l=ssee
an interest in land which might not vest within the period
fixed by the rule against perpetuities. He held that the
option was invalid on the ground of remoteness.

119001 2 Ch. 352.

2(1852), 1 De G.M. & G. 604, 42 E.R. 687.
3[1905] 2 Ch. 257.
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The Court of Appeal upheld his decision on other grounds, E’ig
holding that the covenant did not come within 32 Hen. VIII, Frosmsers
c. 34, so as to make the liability to perform it run with the Lz')m
reversion and that consequently the action-could not be Cov.Pmre-

. . . . LINES &
maintained against the lessor’s assigns. - PerroLEUMS

Warrington J. again followed London and South Western eﬁ’f{;;

Railway Company v. Gomm in Worthing Corporation v. Marmd J
Heather', As in the case of Woodall v. Clifton, this decision = —
related to an option contained in a -lease and the only
material difference in the facts was that the option was
given for charitable purposes. The option to purchase was
held to be void for remoteness and the fact that it was for
charitable purposes did not cure it because the interest of
the charity did not become effective untll the happening of
the future event.

Although it was held that speeific performance could not
be granted, Warrington J. held that the plaintiff was
entitled to damages for breach of contract by the defendant
for failure to convey upon the exercise of the option. His
reasoning on this point was stated at p. 540:

It is not in my opinion the contract which is void because it infringes

the rule against perpetuities, but it is the limitation which, by the opera-
tion of the doctrines of the Court of Equity, it is the effect of the confract
to create, that is void. The contract remains a valid contract in every

respect, but it is the limitation it creates in the contemplation of the
Cowrt of Equity, and it is that alone, which is void.

The Gomm case was considered again by Wynn-Parry J.
in Wright v. Dean®. In explaining why the optlon under
consideration by him in that case created an 1nterest in land,
he says at p. 693:

The option confers upon its exercise a right to call for a conveyance
of the freehold and, therefore, it creates an interest in land.

In Griffith v. Pelton®, Jenkins L.J., at p. 533, defines what
he refers to as an “option in gross” to purchase land in the

following manner: --

An option in gross for the purchase of land is a conditional contract
for such purchase by the grantee of the option from the grantor, which
the grantee is entitled to convert into a concluded contract of purchase,
and to have ecarried to completlon by the grantor, upon giving the
preseribed notice and otherwise’ complying with the conditions upon
Whlch the optmn is made exercisable in a.ny particular case.

1 [1906] 2 Ch. 532,
2[1948] Ch. 686. ' - 3[1957] 3 W.L.R. 522.
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The Gomm case was cited with approval by Duff J. (as
he then was) in his dissenting opinion in Davidson .
Norstrant®.

Reference has been made to the foregoing authcrities
because they are of assistance in deciding the extent of the
judgment of the Court of Appeal in the Gomm case. Is it to
be considered as laying down, as a general proposition of
law, that any option which relates to land of necessity vests
in the optionee, forthwith upon the granting of it, an
interest in land? I do not think that it does.

The word “option” is not a term of art. It does nct, by
itself, necessarily mean an option to purchase or to call for
the whole of the interest of the person giving the option in
the subject-matter. Its meaning depends upon the context.
Its acceptance results in a contract, the nature of which
must depend upon the terms of the offer which is made.

In each of the cases above cited in which the Gomm case
has been followed the offer which was made for valiable
consideration was to convey a title to land to the optionee
forthwith upon payment of a stipulated sum of money.

The initial option given to Harquail did not, to para-

phrase Wynn-Parry J. in Wright v. Dean, confer upcn its

exercise a right to Frobisher to call for a conveyance of the
title to the mineral claims. For that reason, even assuming
the correctness of the decision in the Gomm case, I do not
think that Frobisher acquired, by virtue of the agreement,
any property interest in the mineral claims. What it had
was the right, upon payment of the $25,000 when the
transfers of the mineral claims had been turned over to
the Uranium City Bank of Commerce branch, to acjuire
an option under the terms of which, upon the payment of
the option payments in accordance with the agreement, the
mineral claims would, in due course, become the property
of a néw company to be formed, in which the prospectors
would have 10 per cent. of the authorized capital stock.
It was that company, not yet in existence, which the
agreement contemplated as becoming the ultimate owner
of -the mineral claims. It was that company which could,
in due course, acquire a property interest in the mineral
claims, but it-was not yet a legal entity and there was no
certainty that it would ever exist. If the periodic payments

©1(1921), 61 S.C.R. 493 at 509, 57 D.L.R. 377.
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called for by the agreement were not made by Frobisher 1959

there would never be any occasion for it to be created. Froemsmzr
Frobisher acquired only a contractual right, by making the LED :
various stipulated payments, to see that the mineral CDILEEI;E-
claims were dealt with in this way. In view of this, I do Perrormums
not think that Frobisher could be regarded, even on the eI;TaDl

reasoning of the Gomm, case as having acquired an equit- Martiond J

able property interest in the mineral claims. i

There is a second ground upon which I think that the
contention of Pipelines fails on this issue. To sum up that
argument again, it is this: (1) Applying the rule in the
Gomm case, Frobisher purported to acquire, by the option,
an interest in the mineral claims. (2) Regulation 9(1) says
that Frobisher, not having a miner’s licence, shall not
acqmre such an interest. (3) Therefore, the contract is illegal
and void.

An option for the purchase of land creates contractual
rights and, if the reasoning in the Gomm case be accepted,
its effect may be to create also a contingent limitation of
land which may take effect in the future. This is what is
referred to by Warrington J. in Worthing Corporation v.
Heather in the passage from his judgment previously
quoted. The point is well stated by Farwell L.J. in South
Eastern Railway v. Associated Portland Cement Manu-
facturers (1900), Limited*, where he says:

But the fact that there is some connection with or reference to land
does not make a personal contract by A. less a personal contract binding
on him, with all the remedies arising thereout, unless the Court can by
construction turn it from a personal contract into a limitation of land,
and a limitation of land only. As regards the original covenantor it may
be both; he may have attempted both to limit the estate, which may be
bad for perpetuity, and he may have entered into a personal coverant
which is binding on him because the rule against perpetuifies has no
application to such a covenant.

The real answer to the argument founded on the inconvenience of
tying up land is that the action upon the covenant sounds in damages
only unless the defendant has still got the land to which the covenant
relates. If he has still that land, then in an action on the covenant the
plaintiff may claim specific performance, and it is for the Court-to see
whether in such circumstances it is inequitable, to grant speclﬁc perform-
ance, or whether the covenantor ought to pay damages in lieu of 1t
There is no defence to such an action in:the present case.

1[1910] 1 Ch. 12 at 33.



164

1959
——

FroBisuER
L

ConN. PIPE-
LINES &
PrrroLEUMS
L.
et al.

Martland J.

SUPREME COURT OF CANADA [1960]

If the option did create an interest in the mineral claims
in Frobisher, such limitation would be rendered void by
regulation 9(1), as, in the Worthing case, the limitation
was rendered void by virtue of the rule against perpetuities.
However, the contractual right still remains.

In other words, Frobisher, by the effect of regulatior: 9(1),
did not, when the option was made, have the capacity to
acquire, at that time, an interest in the mining claims, but
it could acquire contractual rights as against the prospectors
to require that the mineral claims should be dealt with, in
the future, in accordance with the terms of the agreement.

The Quartz Mining Regulations in question are & part
of a code of rules laid down by the Government of Sas-
katchewan regarding the acquisition of quartz mining
claims, the property of the Crown in the right of the
Province of Saskatchewan. The Crown does not recognize
any interest in a mining claim in anyone not possessing a
miner’s licence. In the case of a company, the authority to
hold mining claims by transfer or assignment is accuired
by the obtaining of a miner’s licence as provided in regula-
tion .8(2). It does not seem to me that these regulations
make it illegal for a company which does not possess a
miner’s licence to obtain contractual rights as against per-
sons who have acquired title to mineral claims regarding
the disposition of those claims in the future. Their effect is
that such a company is not recognized, in law, as having
the capacity to acquire any property interest in m’neral
claims.

For the foregoing reasons I do not think that the sgree-
ment of June 25, 1955, was rendered void by regulations 8
and 9 of the Quartz Mining Regulations.

It was contended by Pipelines that specific performance
of the contract could not be granted unless it did create an
interest in land.

With respect to this point I agree with the proposition
stated by Jenkins J. in Hutton v. Watling®, that the juris-
diction to grant spec1ﬁc performance of a contract for the
sale of land is founded, not on the equitable interest ir land

1119481 Ch. 26 at 36.
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which the contract is regarded as conferring on the pur- 193?
chaser, but on the simple ground that damages will not Frossaes
afford an adequate remedy. Specific performance is merely Lf,D
an equitable mode of enforcing a personal obligation. Cgll‘; El; e

While specific performance is granted normally only Pmmﬂmms
against a party to the contract, if a stranger gets possession ¢z 4l
of the subject-matter he may be made a party to the action , ~>— , 5.
for specific performance of the contract on the equitable —
ground that his conscience is affected by the notice.

I turn now to the second point raised on this appeal;
namely, as to whether a new trial should be ordered because
of the refusal of the learned trial judge to permit cross-
examination of Daigle and MacKinnon by counsel for
Pipelines.

During the course of the cross-examination of Daigle the
learned trial judge ruled that he could not be cross-examined
in respect of the issues as between Frobisher and Pipelines
because his interest as a defendant in Frobisher’s action,
as disclosed in the pleadings, was the same as that of Pipe-
lines. This view was also adopted by Martin ‘C.J.8. in the
Court of Appeal.

I agree with the view of the majority of the Court of
Appeal that permission to cross-examine should not have
been refused. However, I also agree with the majority of
the Court of Appeal that, applying Rule 40 of the Court of
Appeal Rules, a new trial should not be granted because
no substantial wrong or miscarriage of justice had been
occasioned thereby.

The third question is in respect of the claims for damages
sought to be made by Frobisher against Pipelines and by
Oak and Amren against Frobisher by reason of the filing of

the caveats by Pipelines and Frobisher.
These claims are based upon regulation 124 of the Quartz
Mining Regulations, which provides as follows:

124. (1) Any person registering or continuing a caveat wrongfully
and without reasonable cause shall make compensation to any person
who has sustained damage thereby.

(2) Such compensation with costs may be recovered by proceedings at
law, if the caveator. has withdrawn his caveat and no proceedings have
been taken by the caveatee as herein provided.

(3) If proceedings have been taken by the caveatee the compensa.tlon

and costs shall be determined by the court and judge acting in the same
proceedings.
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(4) Where compensation is determined by the court, the compensation
to the claim owner and all other persons who have sustained damage by
the wrongful registration or continuation of the caveat without reasonable
cause shall be not less than $25.00 per claim affected thereby for every
day such caveat has been so wrongfully registered or continued, to be
apportioned by the court as it deems fit.

No claim can be made under this regulation unless the
person claiming can establish that he has sustained damage
thereby. I do not find any evidence of damage having been
sustained by Frobisher by reason of the filing of the caveat
by Pipelines. Any damages sustained by Frobisher resulted
from the making of the agreement by the prospectors with
Pipelines and the turning over of the documents relating
to the mineral claims to Pipelines in breach of the prospec-
tors’ agreement with Frobisher. There was no increase in
such ‘damages because of the filing of the caveat by Pipe-
lines and the position as between Frobisher and Pipelines
was not altered by the filing of it.

No damages were sustained by Oak and Amren as a
result of the filing of the Frobisher caveat.

In view of the above conclusions, it is not necessary to
express any opinion as to the validity of regulation 124.

In the result, in my opinion, the appeal of Frobisher from
that portion of the judgment of the Court of Appeal which
directed, on terms, a new trial in respect of the issues raised
as to non-compliance by Harquail and Frobisher with regu-
lations 8(1) and 9(1) should be allowed. In all cther
respects, save as to costs, I think the judgment of the Court
of Appeal should be affirmed. Frobisher should be entitled
to its costs in this Court as well as in the Court of Appeal.

Jupson J.:—On June 25, 1955, the appellant, Frobisher
Limited, through its agent James A. Harquail, took an
option to purchase certain mining claims from four prospec-
tors. On June 29, 1955, the prospectors gave a similar option
on the-same claims to Canadian Pipelines and Petroleums
Limited. This company not only took with notice of the
first agreement but actively induced the breach of it.
Frobisher, immediately after hearing of the second agree-
ment, began this action against Canadian Pipelines, its two
officers Morrisroe and Meschi and the four prospectors’ for
specific performance of its agreement and an injunction
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against any dealings with the claims by the defendants. The E’i?
main defence was that the Frobisher agreement was made Frossuer
on Sunday and the greater part of the evidence was directed Lf,D
to this issue. The learned trial judge, on ample evidence, CP¥.FPree-

made a clear finding that this defence failed and that the PEITi{OLEUMS

Frobisher agreement was made on Saturday, June 25, 1955, eIf ol
and not on Sunday, June 26, 1955, as alleged by the defence. Fudson J

The Court of Appeal' agreed with this finding and this —
matter is no longer in issue.

Towards the end of what had proved .to be & very long
trial, the defence moved to amend by pleading regulations
8 and 9 of the Regulations made under The Mineral
Resources Act. The learned trial judge refused leave to
amend and gave judgment for the plaintiff. The Court of
Appeal' was of the opinion, Gordon J.A. dissenting, that
the amendment should have been allowed and that there
should be a new trial restricted to the issue raised by the
amendment. In all other respects the appeal was dismissed.
Frobisher now appeals to this Court from the order of the
Court of Appeal allowing the amendment and seeks the
restoration of the judgment given at trial.

Briefly, the regulations provide that no mining company
shall be granted a licence unless it is registered under the
Companies Act of Saskatchewan and that no person or
company, not a holder of a licence shall prospect for min-
erals, stake out or record any location or “acquire by
transfer, assignment or otherwise howsoever, any mineral
claim or any right or interest therein.” The appellant now
admits that its agent Harquail had no licence until July
27, 1955; that Frobisher did not register under the Com-
panies Act of Saskatchewan until Mareh 9, 1956, and that
it acquired its Miner’s licence on March 12, 1956. This
admission is made for the purpose of avoiding a new trial
on incontrovertible facts and all counsel agree that it
should be regarded as evidence given before us under s. 67
of the Supreme Court Act. The question, therefore, is
whether Frobisher or its agent acquired any “right or
interest” in the claims on June 25, 1955, the date of the
Frobisher agreement when neither company nor agent held

1(1959), 10 D.L.R. (2d) 338, 23 W.W.R. 241.
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any licence. If they did and if, in consequence, the Frobisher
agreement is null and void, then, on the admissions made,
the action must be dismissed.

The Frobisher agreement, signed by the four prospectors,
is in the following terms:

Date—25th day of June, 1955.

AGREEMENT

We, the undersigned, the sole owners of mineral claims—EOQ-1 to 16
incl.

Missing Link 1 to 9 incl.
I0—1 to 12 inel.

In all 37 claims contiguous, located on or near Stewart Island, Lake
Athabasca, Province of Saskatchewan, Canada—do hereby grant to
James A. Harquail, Mining Engineer—Suite 2810, 25 King st. West,
Toronto, Ontario—in consideration of the sum of $1.00 (one dollar),
receipt of which is hereby acknowledged, an option effective to 12 noon—
June 30, 1955—to purchase said mineral claims from the undersigned
under the terms of the following deal:

On receiving transfers to above claims in good order—on, or as close
as possible to June 30th, 1955—said transfers to be turned over to
Uranium City Bank of Commerce branch at which time sum of $25,000.00
(twenty-five thousand dollars) will be issued to Mackinnon and partners.
(Vendors) .

New company to be formed in which vendors will receive 105% (ten
percent) of authorized stock. '

$26,000. Firm cesh
Option Payments

1st option—Nov. 1, 1955 ......covviiineinen, $ 25,000.00
2nd option—March 1, 1956 ..........cv0.s 50,000.00
3rd option—November 1, 1956 .............. 50,000.00
4th option—July 1, 1957 .....ovieieeninn... 50,000.00

$200,000.00

‘The above agreement shall be binding on the executors, heirs, ste. of
the people signing.

‘Frobisher submits that during the interval from June
25 to June 30, it acquired no interest in the claims and that
the prospectors granted this period of time to Harguail
to enable him to find out whether his principal would
make the payment of $25,000 on June 30; that, or the
other hand, the prospectors needed time to record claims
E.O. 1-16 and to complete their deposit of their title papers
with the bank to be delivered on payment of the $25.000;
and further that the option did not begin until the $23,000
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had been paid. During this five day period Frobisher
says that it held no more than an option to decide whether Fropsmrr
it would take an option. It was conceded that an interest Lf,D
in land would arise when the payment of $25,000 was ng\ilg e
made., PrTROLEUMS
- . . . . Lo,
I am quite unable to see any valid distinction between et al.

Frobisher’s position during the five day period and what ;,3.0n7.
it would have been had the first $25,000 actually been —
paid. It was during this five day period that the prospectors
repudiated their obligation to Frobisher by making the
other agreement with Canadian Pipelines and refusing to
deposit their title papers with the bank. Frobisher did
everything that it could do in the circumstances to make
the payment on June 30. What Frobisher had during the
five day period was an irrevocable offer, obtained for the
consideration of one dollar, which was actually paid. What
1t would have had on June 30 on payment of $25,000 was
an irrevocable offer for the period ending November 1,
1955. The further payments provided for in the agree-
ment would hold the offer irrevocable until the dates
specified and on the making of the last payment Frobisher
would be entitled to the title papers for the purpose of
transfer to the new company. The position of Frobisher
as the optionee under this agreement is the same through-
out all its stages. It has the right to have the offer kept
open on payment of the stated consideration. The pay-
ments, if completed, constitute the purchase price and all
that then remains to be done is to form the new company,
transfer the claims and allot to the prospectors 10 per cent.
of the authorized stock.

Does an option to purchase land give rise to an equitable
interest in land? The question has usually been considered
in connection with conveyances and leases and the rule
against perpetuities, and it has been held that the option
is too remote if it can be exercised beyond the perpetuity
period. The underlying theory is that the option to pur-
chase land does create an equitable interest because it is
specifically enforceable. There is a right to have the option
held open and this is similar to the right that arises when
a purchaser under a firm contract may call for a conveyance.

1959
—t
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B? In both cases there is an equitable interest but in tha case

FROEEHER of the option it is a contingent one, the contingency being
v. the election to exercise the option.
Co~. PreE-

&
Pﬁn&i}hms In London & South Western Railway Co. v. Gomm?,

etal. Kay J. held that such an interest did not arise, that an
Judsen 3. OPtion to purchase was not within the rule against perpetui-
—  ties and that a purchaser for value without notice of the
option would not be bound by the covenant to re-convey.
In the particular case before him, he held that the defend-
ant Gomm had taken with notice and that he was bound
in Equity by the covenant, on the principle of Tulk v.
Moxhay?. The facts of the case may be stated in very simple
terms for the purpose of these reasons. The Railway Com-
pany conveyed surplus lands to one Powell in fee simple and
exacted a covenant that the grantee, his heirs or assigns
would re-convey on payment of the consideration of £100,
should the lands at any time be required for railway pur-
poses. The Court of Appeal, reversing the judgment of
Kay J., held that Gomm, the purchaser from Powell, was
not bound by the covenant because it, ereated an equitable
interest in the land, which offended-the rule against per-
petuities. The two conflicting views of the problem are
thus stated in the plainest terms in this decision. Is the
matter one of contract or property? Since the decision in
Gomm, 1 am unable to find in any judicial decision in
England any deviation from the rule that the matter is one
of a property interest and not merely of contract. Even
though Kay J. in the subsequent case of Mackenzie v.
Childers®, expressed the opinion that the doctrine enunciated
in Gomm was “entirely novel”, judicial re-examination from
time to time has resulted only in an affirmation of the rule
that an option holder has an equitable interest—for
example, by Warrington J. in Woodall v. Clifton*, and in
Worthing v. Heather®, and by Jenkins L.J. in Hutton v.
Watling®, and in Griffith v. Pelton™.

1(1882), 20 Ch. D. 562. 2(1848), 2 Ph, 774, 41 E.R. 1143,
3(1889), 43 Ch. D. 265 at 279. 4119051 2 Ch. 257.

5719061 2 Ch. 532. 6[19481 Ch. 26.
. : 7(1957), 3 W.L.R. 522.
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In this Court, Duff J. in Davidson v. Norstrant!, in a dis- %%

senting opinion which alone referred to this matter, stated: FROﬁﬁHER

It seems quite clear that the option if validly created would vest in o,
the optionee an interest in land. The decision of the Court of Appeal in Cox. PipE-
London and Southwestern Railway Co. v. Gomm (1882) 20 Ch. D. 562, ' p LINES &

. . . ETROLEUMS
seems to be conclusive. Each one of the three judges, Sir George Jessel, Lo,
Sir James Hannen, and Lindley L.J. explicitly hold that the grant of an et al.
option. has the effect of creating an interest in land and these opinions
are not mere dicta; they are the foundation of a distinct ground upon
which the judgment of the court was based.

JUES;];.J:

Further, in Auld v. Scales?, where there was option to pur-
chase contained in a lease which, at the time of the litiga-
tion, had become one from year to year, it was held that
the option did not offend the rule against perpetuities,
because the lease and with it the option could be terminated
at any time on proper notice. Although the decision in
Gomm is not expressly mentioned, the judgment is based
on the assumption that the option to purchase under con-
sideration did create an interest in land.

The New Zealand Court of Appeal, in Morland v. H al683
also reached the same conclusion. An owner of land, for
valuable consideration, gave an option to purchase for a
period of ten days. Under the mistaken impression that the
option had been abandoned by the optionee, the owner gave
& similar option to a second person, and then the first
optionee exercised his option by acceptance within the ten
days. It was held, following the decision in Gomm, that the
option created an interest in land and that the holder of
the first -option had therefore a superior equity to that of
the holder of the second option.

In the present case, in view of my opinion that Frobisher’s
attempt to distinguish its position at the first stage of the
option from the later stages fails, there is no conclusion pos-
sible other than the one that in the period June 25 to
June 30 it did acquire an interest in these claims. This was
also the opinion of the Court of Appeal and once they had
reached this conclusion, which is really decisive of the whole
case, they had no choice but to rule that the rejection of
the amendment by the learned trial judge was an erroneous

1(1921), 61 S.C.R. 493, 57 DLR. 2019471 SCR. 543, 4 DLR. 721.

377.
3(1911), 30 N.ZL.R. 201.
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exercise of discretion. I am in respectful agreement with
their order based, as it is, upon the theory that the option
created an equitable interest in the claims. Gordon J.A.
dissented and would have rejected the motion to amend on
many grounds, all of them substantial; that it was made
too late; that the point should have been raised in the
statement of defence; that the litigant should be bound by
his conduct of the case; and finally, that the amendment
might leave the plaintiff open to a large claim for daraages
under regulation 124 for “wrongfully and without reason-
able cause” registering a caveat against the claims. The force
of most of these objections to the amendment largely dis-
appears when one has in mind that the facts on which the
application was based were not open to controversy. In the
view I take of regulation 124 no claim for damages can
arise in this case.

My conclusion therefore is that this option, creating as
it did an equitable interest in these claims, was rendered
void and of no effect because it was given and taken against
the express prohibition contained in regulation 9. I reach
this conclusion with regret and with knowledge thet an
honest bargain is being defeated on technical objecrions,
taken late in the proceedings by defendants who, by con-
current, findings of fact, have been found guilty of a con-
spiracy to induce a breach of contract. The appeal of
Frobisher must be dismissed with costs and in view of the
admission that the necessary licences were not held at the
date of the taking of the option and that a new tr.al is
unnecessary, the action must be dismissed. I would maintain
the disposition of the Court of Appeal as to costs of the
trial and the appeal to the Court of Appeal.

Two of the prospectors, Oak and Amren, counter-claimed
against Frobisher for damages for breach of regulation 124
in connection with the registration of a caveat against the
claims. Regulation 124 reads:

124. (1) Any person registering or continuing a caveat wrongfully
and without reasonable cause shall make compensation to any person
who has sustained damage thereby.

(2) Such compensation with costs may be recovered by proceedings at
law, if the caveator has withdrawn his caveat and no proceedings have
been taken by the caveatee as herein provided.
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(3) If proceedings have been taken by the caveatee the compensation
and costs shall be determined by the court and judge acting in the
same proceedings.

(4) Where compensation is determined by the court, the compensation
to the claim owner and all other persons who have sustained damage by
the wrongful registration or continuation of the caveat without reasonable
cause shall be not less than $25.00 per claim affected thereby for every
day such caveat has been so wrongfully registered or continued, to be
apportioned by the court as it deems fit.

The learned trial judge, on proper notice to the Attorney-
General held this regulation to be void as going beyond the
authority contained in the statute. In the Court of Appeal
only the Chief Justice dealt with this matter and he agreed
with the trial judge. In this Court counsel for Oak and
Amren opened the question again and argued in favour of
the validity of the regulation and sought an assessment of
damages. I agree with the majority in the Court of Appeal
that it is unnecessary in this case to determine whether or
not regulation 124 is intra vires because it was clearly shown
that no damage arose from the registration of the caveat.
The damage, if any, resulted from the litigation which
followed almost inevitably when the prospectors gave two
options for the same claims to competing interests. I am
also of the opinion, although it is unnecessary to base my

judgment on this ground, that registration of a caveat

“wrongfully and without reasonable cause” means some-
thing in the nature of an officious intermeddling without
any colour of right and that the regulation, if valid, has
no application when there is a bona fide dispute. :

The result is that the appeal of Frobisher and the cross-
appeal of Oak and Amren are dismissed with costs. Judg-
ment should be entered dismissing the action and the
counterclaim both with costs to the plaintiff because of the
shortcomings of the defendants in the conduct of their
defence. The costs of the appeal to the Court of Appeal
should stand as ordered by that Court. The cross-action of
the two prospectors Daigle and MacKinnon against Pipe-
lines was finally disposed of in the Court of Appeal.

Appeal and cro.és-appeals dismissed with cosis, Locke. and
MarrranD JJ. dissenting. c

‘Solicitors for the plaintiff, appellant: deidson, Davidson

& Blakeney, Regina. o
80666-1—7
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Solicitors for the defendants, Canadian Pipelines &

FROE;;HER' Petroleums, Morrisroe and Meschi: MacPherson, Lesiie &

V.
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Tyerman, Regina.

Solicitors for the defendants, Oak and Amren: Pitcher,

Ehmann & Murphy, Regina.
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THE CITY OF TORONTO axpJ.C. | APPELLANTS;
HUNT (Defendants) ............

AND

WILLIAM HIGGS by his next friend,

JOHN - CECIL LOWINGS, AND RESPONDENTS.

HELEN HIGGS (Plaintiffs) ......

ON APPEAL FROM THE COURT OF APPEAL FOR ONTARIO

Negligence—Boy njured by another during school recess—Injury aggra-

vated by teacher ordering boy into line and into class—Liability—
Finding of failure to have sufficient teachers’ on duty—Whether
liability of Board of Education and teacher—The Public Schools Act,
RS8.0. 1950, c. 316, s. 108(g).

During the school recess period, the plaintiff infant was injured when

another pupil, known as a boy who indulged in rough play, lifs him
off his feet and carried him over to a rink where he dropped him on
the ice. None of the four teachers who were supervising the recess
saw the incident. One was called over by other pupils and ran across
the ice. The boy refused help, and another teacher ordered him into
line and into class although he was limping and complaining. Ulti-
mately he was sent to see the nurse and then sent home in a taxi.
The initial injury was found to have been a hip bone displacement

. which was aggravated when the boy was required to walk.

The action alleged negligence in (1) failure to provide adequate euper-

'vision; (2) permitting rough play which the defendants knew or

~ ‘ought to have known would cause injury; and (8) failure to intervene

when they saw or ought to have seen that the rough play was likely
to cause serious injury. At trial and in this Court liability for the
injtial injury was treated separately from liability for the aggravation.
The jury found that the initial injury was the result of the failure
of the defendants to supervise the activities of the pupils because
there was not a sufficient number of teachers on duty, in view of
the winter conditions, the number and ages of the children and the
fact that ice being on such a large area would limit the access cf the
teachers to the scene of the accident. On the second branch of the

*PreseENT: Taschereau, Cartwright, Martland, Judson and Ritch:e J&:
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case, the jury found negligence which had aggravated the injury.
The action was accordingly maintained, and this judgment was affirmed
by the Court of Appeal.

Held: The appeal should be allowed in part by dismissing the claim for
the initial injury.

As to the initial injury. The omission as found by the jury did not con-
stitute the breach of a duty owing to the injured boy by both or
either of the defendants. Neither inadequate supervision of the rough
boy nor failure to see him pick up and carry the injured boy formed
any part of the failure found. The finding of the jury raised the
question of the adequacy of the system for supervising the break
period used by the school principal, who alone had the authority to

" control the matter. That system had been employed satisfactorily
by the principal for several years, and, in the absence of proof to
the contrary, he had no reason to believe that it did not constitute a
reasonable safe system having regard to the number and ages of
the children, and there were not any unusual circumstances that day
which made it reasonably foreseeable that a greater number of
teachers would be required. The winter conditions specified by the
jury did not constitute such an unusual ecircumstance. Even if the
“failure” as found by the jury had constituted a breach of duty, it
had not been shown to be probable that any of the ingredients of
that “failure” caused or contributed to the injury. The particulars of
the failure found by the jury were such as to negative the other
grounds of negligence suggested. Even on the view that the jury’s
answers included a finding of “inadequate supervision,” it is not the
duty of school authorities to keep pupils under supervision every
moment while they are in attendance at school.

As to the aggravation of injury. Section 108(g) of The Public Schools Act
imposes upon every teacher a duty “to give assiduous attention to
the health and comfort of the pupils . . .”. There was evidence to sup-
port the jury’s answers as to the negligence of the two teachers
particularly having regard to the requirement of “assiduous attention”,
and the Board must bear the responsibility for their subsequent
actions,

APPEAL from a judgment of the Court of Appeal for
Ontario, affirming a judgment given at a jury trial. Appeal
allowed in part.

C. L. Yoerger, Q.C., for the defendants, appellants.
P. de C. Cory, for the plaintiffs, respondents.

The judgment of the Court was delivered by

RircaiE J.:—This is an appeal by the defendants from
a judgement delivered by Laidlaw J.A. on behalf of the
Court of Appeal for Ontario dismissing an appeal from the
judgment of McLennan J., sitting with a jury. The plaintiff
(respondent) in this action was a student in the academic
and vocational class of the Maurice Cody School in the City
of Toronto and in the month of January 1957 was 15 years
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of age or thereabouts. He was apparently a normal boy and

Bo.or Env- had achieved some distinction as a golfer, and while there

CATION FOR
ToroNTO
.
Hiags
et al.

Ritchie J.

is some evidence that he was subjected to ridicule from time
to time by other students, there is nothing to suggest that
he was in any way markedly different from his fellows or
that he required any special attention from the authorities.
He had an association with a boy by the name of Teylor
who was a fellow student in the same class which involved
lunching together and a certain amount of horse play which
Higgs himself describes by saying “We used to fall around
all the time”.

On January 31, 1957, Higgs appears to have spent the
greater part of the morning break talking to some girls in
the neighbourhood of a large patch of ice generally referred
to as the “pleasure rink” which had been cleared away in
the school yard for the purpose of sliding and skating and
which was played on to some extent during the break.
Towards the end of the break, while Higgs was stil in
conversation with the girls, Taylor appears to have come
up from behind, and lifting him off his feet, carried him
a distance of about 20 feet and dropped him on the ice.

Taylor was a boy about the same size as Higgs but
apparently a good deal stronger. He was known to the school
authorities to be a boy who indulged in rough play. He had
been warned and disciplined for his behaviour on more than
one occasion in the past, and indeed his behaviour on this
morning bears out the character of a rough and overbearing
youth. After he dropped Higgs on the ice, he proceeded to
kick snow in his face from the pile of snow that had been
cleared off around the ice-covered area. 7

Although five students, who had been close to the boys
at the time of the incident, gave evidence, none of them
was able to testify to seeinig Higgs being picked up, although
two say that they saw him being carried and two others
that they saw him being dropped on the ice.

It is important to note that the school yard consisted of
an area of about 250 feet in length and approximately 400
feet in width although the width varied. At the north end
of the yard a substantial area consisted of a hockey rink
and in approximately the middle of the yard there was the
pleasure rink above referred to and at the southern end of
the yard there was a concrete area in front of the L-shaped
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school building itself. The evidence discloses that there were
four teachers out of doors on duty supervising the break
period. One of them, Mr. Hunt, was stationed in the north-
west portion of the yard and his area of operations ran from
the southwest corner of the hockey rink down the western
side of the pleasure rink to approximately the point where
the concrete surface began. Mr. Herlick fulfilled a similar
function on the east side of the yard and there is some
evidence to the effect that both these masters were directing
their attention more to the students on the hockey rink than
to those in the central part of the playground. There were
also two female teachers stationed on the concrete surface
outside the school who covered the southern area of the
playground and one of whom, according to Higgs, was only
about 35 feet away from the scene of the accident. None
of the teachers saw this happening or knew anything about
it until Herlick, who was then standing at the southeast
corner of the hockey rink, was alerted by some boys who
came across the ice to draw his attention to it. Herlick
appears to have acted quickly because he ran across the ice
and reached Higgs before he had got up. Higgs’ own estimate
was that Herlick was there in two or three minutes while
other say that it only took him one minute.

Herlick found the boy with tears in his eyes and gained
the impression that he was hurt and very much aggrieved,
but the boy refused his offer of assistance and Herlick did
not insist on taking him in to the school nurse. Shortly after
this Mr. Hunt also came to the s¢ené, ‘and although there
is some conflict as to exactly how Higgs reached the school
it is apparent that when he got there he hung up his coat
and hat, and although he was limping, quite obviously and
complaining, Mr. Hunt ordered him into line and into class.
The boy says that Hunt struck him, but in any event he
was required to walk into the classroom, and having reached
it he appears to have shown very apparent signs of pain and
disturbance as a result of which Mr. Hunt ultimately sent
him to the nurse. The treatment he received from the nurse
was somewhat superficial, although this is no reflection on
her, and the upshot of it all was that he was sent home
in a taxi and on arrival there was put to bed where the
family physician attended him that evening. Upon X-rays
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135—9» being taken, it appeared that the boy’s hip bone was dis-
Bo.or Epu- located and it was the-opinion of his doctors that the original
o st injury sustained by being dropped on the ice would prokably
Hoves not have resulted in more than a 20 per cent. displacement
etal. Which could have been cured by manipulation, but that the
Ritohic J. fact that he had been required to put his weight on his leg
—  was likely to have caused the more severe condition which

required hospitalization.

Higgs, by his next friend, sued the Board of Education and
Mr. Hunt claiming general damages and Mrs. Higgs jcined
in the action asserting her claim for special damages.

The statement of claim alleges that the injuries tc the
plaintiff were caused by the negligence of the defendant in
the manner following:

(a) failure to provide reasonable or adequate supervision during the
recess period:

(b) allowing and permitting rough play of such a nature or kind that
they knew or ought to have known that it was likely to cause
serious injury to pupils such as the plamtlff entrusted to their
care;

(¢) failure to intervene when they saw or ought to have seen that

the actions hereinbefore related were likely to cause serious injury
to the plaintiff.

In putting this matter to the jury and indeed to this
Court, the question of liability for the initial injury sus-
tained when the boy was dropped on the ice was treated
separately from that of liability for the events which
succeeded and allegedly aggravated it.

On the first branch of the case the following questions
were submitted to the jury and answered in the manner
indicated:

1(a) Were the injuries suffered by the Infant Plaintiff the result of
the failure of the defendants to supervise the activities of the
students?

Answer “Yes” or “No” Answer: YES

(b) If your answer to Question 1(a) is “Yes”, then in what respect

did the defendants fail to supervise such activities. Answer fully

There was not a sufficient number of teachers on duty in the
playground, in view of the winter conditions, the numbe- and
ages of the children and the fact that ice being on such a
large area of the yard would limit the access of. teachers to
the scene of any accident.

(¢) Trrespective of how you answer Question 1(a), at what amount
do you assess the damages

(1) of the adult plaintiff ............ $ 1,18440
(2) of the infant Plaintiff ............ $ 13,000.00
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It is noteworthy that these answers do not appear to
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reflect the last two particulars of negligence alleged in the Bo.or Evu-

statement of claim, but it was urged in this Court on behalf
of the respondent that by reason of his known tendency to
rough play the Taylor boy constituted a species of fore-
seeable danger against which the school authorities were
under a duty to guard his fellow pupils, and that it could
be assumed that the jury’s verdiet included a breach of this
duty as a part of the “failure” referred to in questions 1(a)
and 1(b), and it would appear that the Court of Appeal for
Ontario shared this view.

In this regard it is to be noted that the learned trial judge,
in directing the jury to answer question 1(b) “fully”, had
this to say: ,

. ..and I should tell you now, when I say “Answer fully”, it is not
sufficient to say the defendants failed to supervise, but the Court
requires you to give the facts on which you say there is no supervision,
if that is the conclusion you come to.

These are the submissions of counsel for the plaintiff:

In the circumstances there were not enough teachers supervising;

There was, secondly, an inadequate supervision of Taylor that day;

And thirdly, there was a failure of the particular supervisors to see
Taylor pick up Higgs and carry him the twenty feet and dump him on
the ice, which could have been stopped by a single word.

Counsel for the defendant, on the other hand, says you should answer
Question 1(a), “No”, and he says that there was adequate supervision—
two men teachers over these boys on the north end of the school
yard—and that teachers are not bound to watch Taylor every minute; and
I think there is undoubtedly something in that submission. If a person
is so dangerous a character that he has to be watched every minute,
then he should not be in the school at all. Then, as to the defendants’
third point, he says there was no time to do anything because it happened

so quickly.

When the answers to questions 1(a) and 1(b) are read
together in light of these instructions and of the pleadings,
it is my view that neither “inadequate supervision of
Taylor” nor “failure of any particular supervisor to see
Taylor pick up Higgs and carry him twenty feet and drop
him” forms any part of the “failure” which the jury found
to have resulted in the respondent’s injury, which “failure”
is confined to not having “a sufficient number of teachers
in the playground in view of:

(1) The winter conditions;
(2) The number and ages of the children;

(3) The fact that ice being on a large area of the yard would limit
the access of teachers to the scene of any acecident.”
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In rendering the decision of the Court of Appeal for

‘Bo.or Eoo- Ontario from which this appeal is asserted, Laidlaw J.A.,

CATION FOR
ToroNTO
V.
Hiraas
et al.

Ritchie J.

having expressed his opinion to the effect that the jury
properly took these three matters into consideration, went
on to say, “The omission constituting a breach of duty con-
sisted in not having sufficient teachers on duty in the
particular circumstances as found by the jury”. With all
respect, I have the greatest difficulty in agreeing that the
“omission” as so found did indeed constitute the breach of
a duty owing to the infant respondent by both or either of
the appellants.

The primary responsibility for the manner in which the
pupils in this school are to be supervised while at play lies
upon the Board of Education for the City of Toronto
(hereinafter called the “Board”) itself as distinet from its
employees, but the regulations which it had promu gated
to this end were excluded from the evidence by the learned
trial judge and there is, accordingly, no evidence one way
or the other respecting the steps, if any, taken by the Board
as such in this regard.

At the other end of the chain of responsibility are the
teacher-supervisors (including the appellant, Hunt) who
were seized with the task of actual supervision but who had
neither the power nor the responsibility of controlling or
regulating the number of teachers to be on duty in the
playground. The law does not contemplate the existence of
a duty in an individual who is powerless to discharge it,
and it must, therefore, be concluded that these firdings
cannot apply to the appellant, Hunt, and that the order
appealed from should be set aside insofar as it relates to his
responsibility for the initial injury to the respondent.

Under the circumstances disclosed by the evidenecs, the
school principal, Mr. Macpherson, was the person and the
only person vested with authority to control the matter of
“having sufficient teachers on duty in the playground”, and
it is the nature of the duty resting upon him which must be
examined in order to determine whether there was such a
failure as to make the Board liable for the injury which
resulted from the actions of the Taylor boy.

The duty of supervision which a school authority owes
to its pupils while they are at play must of necessity vary
from school to school and even from day to day, and it
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is, therefore, not possible to elicit from the decided cases
any guiding principle for the exact measurement of the
degree of care to which any particular set of circumstances
may give rise.

In the decision appealed from in the present case, Laidlaw
J.A. has this to say on the subject:

I do not suggest that it is the duty of a school teacher or a supervisor
to keep pupils under supervision during every moment while they are
in attendance at school. Nor do I suggest that the duty of supervision
should be measured or determined by the. happening of an extraordinary
accident. It has been said that the duty is to take such care as a careful

father would take in the particular circumstances. He must guard the pupils
against danger that could reasonably be foreseen.

There can be no disagreement with the views of the
learned judge in this regard except that it seems to me that
the analogy between the duty of a school master to his
pupils and that of a parent to his children, while it applies
with some force to the duty which the individual master
owes to children undér his care, cannot be related with the
same validity to the responsibilities of organization and
administration which rested on Mr. Macpherson as principal
of a school with an enrolment of 750 pupils. If the jury had
found any “failure” on the part of an individual supervisor,
then other considerations might apply, but the jury did not
find this and their answers to questions 1(a) and 1(b) are
directed solely to the “failure” to so organize the break
period as to have more than four teachers on duty in the

playground. It is, therefore, a question of what standard of

organization the law requires of a school authority under
such circumstances which must be determined.

It is really the “system” employed by Mr. Macpherson
for supervising the break period which is in question and it
is a factor to be considered, although not a conclusive one,
that exactly the same number of teachers had been stationed
in the same area of the same playground in both winter and
summer ever since Mr. Macpherson came to the school
in 1952,

In direct examination Mr. Macpherson gave the following
evidence: -

Q. Who allocates the various portions of the playground for super-
vision?

18T
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A. That is my duty, sir, which I do after consultation with the staff
and expressions of their opinion as to the most suitable and
effective places for the teachers. That, of course, has been long
since established for the grounds of Maurice Cody School and
its areas were very specifically specified for the four teacaers on
full-time duty outside in the yard.

Q. You say the areas of the Maurice Cody School had been estab-
lished for some time prior to January 31st, 19577

A. Well, that was my first duty on appointment as principal, to be
sure that there was & clear understanding of the locations of the
teachers on supervisory duty.

& * *

Q. Did your number of supervisors ever vary at any time?

A. Not throughout the time that I have been in Maurice Cody School,
sir, up to the time after the portable was removed, which hap-
pened at the end of last year, 1957.

On the face of it there does not appear to be anything
unreasonable about the system which was employed, and
although no evidence was called to show that it had proved
satisfactory over the years there was, on the other hand,
no evidence called to the contrary effect except the happen-
ing of this one accident, and, as Laidlaw J.A. has said in
the decision appealed from, it is not suggested that “the
duty of supervision should be measured or determinzd by
the happening of an extraordinary accident.” As the burden
of proving that the system was defective lay upoa the
respondents, it can, I think, be taken that Mr. Macpherson
had no reason to believe that the four teachers allccated
to the various areas of the playground specified by him
constituted anything less than a reasonably safe system
of supervision having regard to the number and ages of the
children at the school unless there existed on the day in
question any unusual circumstances which made it reason-
ably foreseeable that a greater number of teachers would
be required.

In my view the winter conditions specified by the jury
did not constitute such an unusual circumstance. The evi-
dence in this regard is to the effect that the pupils might
be a little more excitable in wintertime and that the atten-
tion of the supervisors at the north end of the yard might
be somewhat more engaged with the activities on the
hockey rink than on the centre of the playground but that
there was about the same amount of activity in both areas
throughout the year. This does not indicate a condition
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which would cause a prudent school principal to anticipate
danger to his pupils, and certainly gives no ground for antic-
ipating such an accident as that which occurred.

Nor does the fact that ice, being on a large area of the
yard, would limit the access of teachers to the scene of any
accident indicate any such condition. The relevant evidence
in this conneétion is that when the aceident in question
happened one of the pupils ran over and brought Mr.
Herlick back across the .ice to the scene within one or at
most two or three minutes, and n any event before Higgs
had got up from the ice. .

There was a teacher on duty at each corner of the play-
ground and indeed Higgs himself stated that one of the
women teachers was within 35 feet of him. The only evi-
dence to suggest that this. number was inadequate was the
fact that the accident happened. It is said that this was
an event which the principal was under a duty to foresee
and guard against, but even if this had been so it was not
a duty to which any of the matters specified in the answer
to question 1(b) gave rise. K '

Looking at another aspect of these same facts, I have
also concluded that even if the “failure” as found by the
jury had constituted & breach of duty, it has not been shown
to be probable that any one of the ingredients of that
“failure” as specified in the answer to question 1(b) caused
or contributed to the respondent’s injury which was occas-
ioned by the sudden and unheralded action of the boy
Taylor. ,

In analyzing the jury’s answers to these questions as I
have done, I am not unaware of the caution with which any
Appéllate Court should” embark upon too meticulous a
criticism of the findings of a jury, but having regard to the
pleadings and the very full charge of the learned trial judge
I am satisfied that this is a proper case in which to
invoke the principle which is embodied in the decision of
Taschereau C.J. in Andreas v. Canadian Paczﬁc Railway?*,
and to hold that the particulars of “failure” as set forth in
the jury’s answer to question 1(b) are such as to negative
the other grounds of negligence which have been suggested.

1(1905), 37 S.CR. 1 at 10, 5 CR.C. 450.
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1959 It would not be proper to leave this branch of the case

Bp. oF Epv- without taking note of the fact that the decision aprealed
Tosorns. from is based in large measure on the assumption that the
Haws JUry’s answers were capable of being construed as including
etal. g finding that the school authorities were negligent in failing
RitchieJ. t0 provide against the foreseeable danger represented by
' = the Taylor boy. It seems to me that even if this element
were deemed to form a part of the jury’s answers, it would

have to be remembered that not only did none of the
teachers see the incident but that of the 750 pupils in the
playground, some of whom were only 10 feet away, nct one

of them saw its inception and only two even saw Higgs

being carried.

It is true that the rough habits of Taylor made him a
pupil to be watched, but with the greatest respect the facts
do not seem to me to make it probable that having addi-
tional teachers on duty would have resulted in his being
seen and stopped before the damage was done, and the fact
that the presence of a teacher within 30 or 40 feet at the
time of the incident did not deter him strongly suggests
that the presence of additional persons in authority would
not have affected his conduet.

As Laidlaw J.A. has said, “It is not the duty of school
authorities to keep pupils under supervision during svery
moment while they are in attendance at school” and in my
opinion nothing less would have served any effective pur-
pose in the present case.

Speaking of circumstances which were not dissimilar,
Denning L.J. said in the Court of Appeal in England in

Clark v. Monmouthshire County Council®:

It was the sort of scuffle which would pass unnoticed in a playground
in the ordinary way. The incident would take place in the fraction of a
second which the presence of . .. a master, would not have don2 any-
thing to prevent at all.

and in the same case Morris L.J., speaking of supervisors
in the playground, said at p. 250:

. it is not shown that this accident might not have happened
whether they had been there or not. It was the sort of accident which
might have happened suddenly and unexpectedly and be all over before
anyone could intervene.

1[1954] 52 L.G.R. 246 at 248.
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Even on the view that the jury’s answers included a find-
ing of “inadequate supervision of Taylor” as a cause of the
accident, I am still far from satisfied that this accident
would not have happened whether additional supervisors
had been there or not.

As to the second branch of the case, the following ques-
tions were put to the jury and answered in the manner
indicated below:

2. (a) After the Infant Plaintiff was thrown to the ice, was there any
negligence or improper conduct on the part of
(1) Herlick “Yes”
(2) Hunt “Yes”
which aggravated the Plaintiff’s original injury?
(b) I your answer to Question 2(a) is “Yes”, state the particulars
with respect to each; Answer fully

(1) Herlick should have taken Higgs, personally and carefully,
straight to the nurse, despite the protestations of Higgs.
In the alternative, Herlick should have = immediately
informed Hunt as to the obvious suffering of Higgs. By
these omissions we hold him to be partially responsible
for the aggravation.

(2) By ignoring the plea from Higgs that he could not walk
and following his admitted observance of Higgs in the
playground, he caused further aggravation of the injury
by insisting that Higgs walk into the class room.

(¢) If your answer to Question 2(a) is “Yes”, at what amount do
you assess the damages caused by the aggravation of the
Infant Plaintiff’s original injury
(1) of the aduli plaintiff .............ccviieinnnnn 8 61095
(2) of the infant plamtiff ........................ $ 10,000.00

As to this phase of the matter, very different considerations
apply. Section 108, subs. (g) of The Public Schools Act,
R.S.0. 1950, e. 316, imposes upon every teacher a duty “to
give assiduous attention to the health and comfort of the
pupils . . . .” The master, Herlick, came promptly to the
aid of the respondent as he lay on the ice and his offer of
further assistance was refused, but it cannot be said that
there was no evidence to support the jury’s answer to ques-
tion 2(b) (1) particularly having regard to the requirement
of “assiduous attention” which is preseribed in the statute
and the Board must bear the responsibility for his actions.
These latter considerations apply with even greater force
to the conduct of Hunt, and there is no reason to disturb
the finding of the jury contained in the answers to questions
2(a), (b) and (o).

80667-9—1
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In view of all the above, I am of opinion that the appeal
should be allowed insofar as the first branch of this case is
concerned and the order of the trial judge should be set aside
insofar as it attributes responsibility to either of the appel-
lants for the initial injuries sustained by the respondent,
but as to the second branch of the case the appeal is dis-
missed. .In the result the adult respondent will rezover
$510.95 and the infant respondent $10,000.

In the special circumstances of this case, the respondents
will have their costs of this appeal.

Appeal allowed in part.

Solicitor for the defendants, appellants: D. H. Osborne,
Toronto.

Solicitors for the plaintiffs, respondents: Horkins & Cory,
Toronto.

EDWIN McDONALD ................... APPELLANT;
AND
HER MAJESTY THE QUEEN .......... REespoNDENT.

ON APPEAL'F_ROM THE COURT OF APPEAL FOR ONTARIO

Criminal law—Narcotic drugs—Charge of trafficking—Evidence of associa-
tion with convicted drug addict—Alleged conspiracy by police against
accused—Whether acquitial on same facts of charge of conspiracy to
traffic raises question of res judicata—The Opium and Narcotic Drug
Act, RS.C. 1952, c. 201, s. 4, as re-enacted by 1953-54, c. 38.

The accused, who had previously been acquitted on the same facts on a
charge of conspiracy to. commit the same indictable offence, wzs con-
victed on the substantive charge of being in possession of a drug for
the purpose of trafficking. This conviction came at a new trial crdered
by the Court of Appeal. The conviction was affirmed by the Court of
Appeal, and the accused was granted leave by this Court to appeal on
six grounds.

Held (Cartwright J. dissenting) : The appeal should be dismissed.

Per Taschereau, Fauteux, Abbott, Martland, Judson and Ritchie JJ.:
As held by the Court of Appeal, there was no violation at the trial of
the principle that the proseclition cannot attack initially the character
of the accused and that he is to be tried upon the evidence per-aining
to the crime with which he is charged.

*PRﬁSEi\IT: Taschereau, Cartwright, Fauteux, Abbott, Martiand, Judson
and Ritchie JJ. - ‘
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2. The evidence which the accused sought to introduce for the purpose of

attacking the credibility of the witnesses, was not properly admissible.
The accused wanted .to show a conspiracy on the part of the narcotic
squad to prepare false reports and give false evidence against him. It
was proposed to lead evidence that two other persons, at other hear-
ings, had given inaccurate evidence, on the basis that such evidence
would be admissible because they were members of the same police
squad as the witnesses in this case and were “acting in concert”
together. This was proposed to be done by putting in evidence of a
transcript of their festimony at the other hearings.

3. The crown was under no duty to call these two officers as they were not

witnesses to the important incidents related to this case. Consequently,
there was no necessity for the trial judge, in instructing the jury, to
comment upon the fact that they had not been called.

4. There was no substance to the contention that the trial judge had failed

adequately to present to the jury the theory of the defence.

5. The submission that it was wrong to permit the Crown to adduce evi-

dence as to the movements of F (who had been seen talking to the
accused on the day of the offence) in the absence of the accused, and
as to F’s addiction to drugs and his previous convictions for narcotic
offences, could not be maintained. That evidence was relevant to the
charge of trafficking which was laid under s. 4(3) (b) of the Opium and
Narcotic Drug Act. The clear purpose of s. 4(4) of the Act is that once
there has been a finding of possession the onus then rests upon the
accused to prove that he was not in possession for the purpose of
trafficking. This cannot preclude the Crown from bringing evidence in
its case in chief to establish the purpose of trafficking, nor can defence
counsel preclude the leading of such evidence merely by stating, as was
done in this case, that the defence will be that the accused was not
in possession of the drug.

6. The accused contended that the acquittal on the conspiracy charge must

Per

mean that the verdict resulted from a finding that he was not in
possession of the drug, that there was res judicata in respect of the
substantive charge and that he should have been permitted to adduce
evidence of the acquittal. That contention could not be entertained.
The essence of the charge of conspiracy is the agreement for that pur-
pose. The verdict of innocence only established his imnocence in respect

‘of the .conspiracy, and not that he was found not to be in possession.

The principle of res judicata enunciated in Sambasivam v. The Public
Prosecutor, Federation of Malaya, [1950]1 A.C. 458 at 479, only estops
the Crown in the later proceedings from questioning that which was
in substance the ratio of and fundamental to the decision of the earlier
proceedings. The acquittal in the earlier trial was not relevant to the
charge which was the subject-matter of this case and was not admissible
in evidence.

Cartwright J., dissenting: It was the duty of the trial judge to admit
the evidence related to the acquittal of the accused on the charge
of conspiracy and to give to the jury an unequivocal direction that
in approaching the question of his guilt or innocence they must give
due weight to the facts thus conclusively established. These facts were
that during the period which -included the date of tlie offence of which
the accused was convicted he was not engaged in.a conspiracy with
80667-9—13
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1959 - . one J or others to have possession of a drug for the purpose of treffick-
McDoxatp ing; their relevance could not be doubted as the Crown had elicited

. . evidence tending to show that the appellant was working in a con-
TeEEQUEEN ~ . ‘spiracy with J to have a drug for the purpose mentioned. The matter
- - fell within the reasoning of the Sambasivam case. If an acquittal
necessarily involves a finding of fact, which fact would be an item of
circumstantial evidence relevant to ‘the question of guilt or innocence
- on the subsequent trial on another charge of the person acquitted. that
. fact may, be proved in the last-mentioned trial, and is conclusively
established by proof of the acquittal. It was of no significance tkat in
. cross-examination, the accused volunteered the information that hs had

been. acqultted

' APPEAL from a judgment of the Court of Appeal for
Ontario', affirming the conviction of the accused. Appeal
dismissed, Cartwright J. dissenting.

‘M . Robb, Q.C., and C. Thomson, for the appellant.
J ( D. Hilton, Q.C., for the respondent. ‘

-The judgment of Taschereau, Fauteux, Abbott, Mart-
land, Judson and Ritchie JJ. was delivered by

MarTLAND J.:—This is an appeal from a judgment of the
Court of Appeal of Ontario? afﬁrmlng the conviction of the
appellant on a charge of being in possession of heroin for
the purppée of trafficking. The conviction was made follow-
ing & trial by jury on November 18, 1958.

The date of the offence alleged was September 18,-1955.
The appellant was tried in April, 1957, on a charge of =on-
spiracy to commit the indictable offence of having posses-
sion' of heroin for the purpose of trafficking, and was
aicqiiitted. He was tried before a jury on the substantive
charge in October, 1957, and was convicted, but, on appeal,
the Court of Appeal® ordered a new trial, following which
the trial in question in these proceedings was held.

The evidence on behalf of the Crown was mainly that
of two RCMP ofﬁcers, Corporal Macauley and Constable
Yurkiw, Briefly summarized, this was that at about 6.55
p.m. on September 18, 1955, the appellant was observed to
make a throwing motlon near a hydro pole on Dupont Street
in Toronto and . then to. depart The two officers. then dis-
covered a cigarette package near the pole, which contained

" 1119591 O.W.N. 187, 124 C.C.C. 278, 30 CR. 243.
2119581 OR. 413, 120 C.C.C. 209, 27 C.R.333.
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fifty capsules of heroin. Some of these were removed and
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then, after the package had been initialled, it was replaced McDONALD
near the pole. As Yurkiw was about to replace the package Tus thEN
they saw one Fillmore, a convieted drug addict, walk past Ma rﬂand 5

the pole.

Later, at about 8.40 p.m., the appellant was seen to. cross
Dupont Street to the pole and make a motion as though
picking something up. The base of the pole was subse-
quently searched and it was found that the package was
gone. The police officers then saw the appellant and Fillmore
together about 240 feet away. -

Later they saw the appellant’s car stalled in the middle
of the street on Lansdowne Avenue, about one block south
of Dupont Street, and being pushed by one Cook into a
parking lot. The appellant then got into Cook’s. car and
drove away, following which Macauley and Yurkiw found
the appellant’s car on the parking lot.

Subsequently, at about 9.30 p.m., the cigarette package,
containing no narcotics, was found on the lawn of a house
about six to eight feet from the place where.the appellant
and Fillmore had been seen earlier standing together.

Evidence was given by Constable Webster of the RCMP
that at about 11.30 p.m. he, in company with Corporal
LaBrash, saw the appellant and one Fred Walsh leave
180 Lansdowne Avenue, go to a parking lot and put some-
thing into the gas tank of the appellant’s car. The appellant
then drove off. '

Leave to appeal to this Court was granted on six grounds
. of appeal, each of which was fully argued.

The first ground alleged was that the Crown led evidence
and cross-examined the appellant and other witnesses for
the defence to show the appellant’s association with known
criminals, including persons with previous convictions for
narcotic offences, and to show that the appellant had com-
mitted other criminal acts of which he had not been con-
victed. It was contended that the Crown had generally
attacked the appellant’s character, both before and while
he was in the witness box, and had sought to have it inferred
that, by reason of his alleged associations ‘with persons .of
bad character, he was likely to have committed the offence
charged. c C
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1_9(53 ‘With respect to this point, I agree with what has been
McDonsw 8aid concerning it in the judgment of the Court of Appeal
THEZ)@UEEN and am of the opinion that it fails.

Martland 5. The second point argued was that counsel for the appel-

—  lant had been prevented from adduecing the most substantial

supporting aspects of his defence; namely, that a small
group of officers, acting in concert, were engaged in sub-
mitting false reports and preparing false evidence to
implicate the appellant in the traffic of drugs during the
period surrounding September 18, 1955.

The evidence which counsel for the appellant sought to
adduce was taken on the voir dire, but was not given before
the jury. In brief, it was that Constable Tomalty of the
RCMP, at the preliminary hearing, and Corporal LaBrash
of the RCMP, at the conspiracy trial, had testified to having
seen the appellant in the company of one Fred Walsa in
the early hours of October 19, 1955, whereas, in fact, the
evidence was that Walsh was in custody at the No. 8 Police
Station in Toronto, sometimes referred to as the Pape
Avenue Station, at the time in question.

The contention of the appellant was that the Narcotic
Squad of the RCMP in Toronto, consisting of LaBrash,
Macauley, Tomalty, Yurkiw and Webster, were “acting in
concert” to prepare false reports and give false evidence
concerning the appellant and that the evidence above
referred to should have been admitted as being relevant to
the establishment of a conspiracy among them for that
purpose.

It is true that on a charge of conspiracy the acts and
declarations of each conspirator in furtherance of the com-
mon object are admissible in evidence as against the rest.
The same rule has been applied in civil cases. The rule is,
however, one which determines the admissibility of evidence
as against a person who is a party to legal proceedings.

In the present case what is sought to be done is to
introduce evidence of this kind, not as against a person
charged with conspiracy or sued in relation to a conspiracy,
but in respect of a witness who, it is alleged, was a party to
a conspiracy not the subject of these proceedings. In the one
case the conspiracy is in issue as a part of the case and the
rule determines the kind of evidence which may be adduced
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in relation to that issue. In the present case it is proposed
to lead such evidence for the collateral purpose of attackmg
the credibility of a witness.

Facts to establish bias on the part of a witness may be
elicited on cross-examination and, if denied, may be
independently proved. It was open to the defence to cross-
examine Macauley and Yurkiw as to whether they were
parties to a conspiracy which sought wrongfully to obtain
a convietion against the appellant. If denied, evidence which
directly implicated either of them as being parties to a con-
spiracy for that purpose would be relevant because  this
would relate directly to the establishing of bias. But the
evidence sought to be introduced here is not evidence of that
kind. It was proposed to lead evidence that two other per-
sons, at other hearings, had given inaccurate evidence, on
the basis that such evidence would be admissible because
they were members of the same RCMP squad as the wit-
nesses who gave evidence in this case and were “acting in
concert” together. This was proposed to be done, not by
calling these two persons themselves, but by putting in evi-
dence of a transcript of their testimony at the other hear-
ings. In my opinion this is not evidence which is properly
admissible for the purpose of attacking the credlblhty of
the witnesses in this case.

The third ground of appeal was that the Crown did not
call as a witness either LaBrash or Tomalty and that the
learned trial judge did not instruct the jury as to the infer-
ences which they might draw from this fact. '

That counsel for the Crown was under no duty to call
either Tomalty or LaBrash is, I think, sufficiently estab-
lished by the decision of this Court in LeMay v. The King*.
Neither LaBrash nor Tomalty was a witness to the impor-
tant incidents on Dupont Street on the evening of Septem-
ber 18, 1955. Any evidence they could give related only to
collateral matters. This being so, I do not see why there
was any necessity for the learned trial judge, in instructing
the jury, to make any comment upon the fact that they had
not been called to give evidence. -

119521 1 8.C.R. 232, 102 CCC. 1, 14 CR. 89.
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The fourth point submitted was that the learned trial

McDonawp judge failed adequately to present to the jury the thecry of
Tam Queen the defence. I agree with the Court of Appeal that there is
Martland J. 20 substance to this contention.

The fifth ground of appeal is that the Crown was per-
mitted to adduce evidence as to the movements of Fillmore
in the absence of the appellant and as to Fillmore’s addic-
tion  to drugs and his previous convictions for narcotic
offences.

The charge in this case was laid under s. 4(3) (b) of the
Opium and Narcotic Drug Act of being in possession of
heroin for the purpose of trafficking. The evidence relating
to Fillmore was relevant to the question of trafficking. The
appellant contended, however, that, because of the pro-
visions of subs. (4) of s. 4 of that Acet and because it had
been stated by counsel for the defence, at the outset of the
trial, that the defence would be that the appellant was
not in possession of the drug at the time and place allaged,
the Crown was, therefore, not entitled to lead the evicence
regarding Fillmore.

Subsection (4) of s. 4 provides as follows:

In any prosecution for an offence under paragraph (b) of subsecticn (3),
the court shall, unless the accused pleads guilty to the charge, first make a
finding as to whether or not the accused was in possession of the drug;
if the court finds that he was not in possession of the drug, the court shall
acquit him; if the court finds that the accused was in possession of the
drug, the court shall give the accused an opportunity of establishing that
he was not in possession of the drug for the purpose of trafficking, and if
the accused establishes that he was not in possession of the drug for the
purpose of trafficking, he shall be acquitted of the offence as charged but
shall, if the court finds that the accused was guilty of an offence under
subsection (1), be convicted under that subsection and sentenced accord-

ingly; and if the accused fails to establish that he was not in possess:on of

the drug for the purpose of trafficking he shall be convicted of the offence
as charged and sentenced accordingly.

The clear purpose of this provision is that, in the case of
a charge of being in possession of a drug for the purpose of
trafficking, once there has been a finding of possession the
onus then rests upon the accused to prove that he was not
in possession: for the purpose of trafficking. I do not see how
this can preclude the Crown from bringing evidence in its
case in chief to establish the purpose of trafficking, or how
defence counsel can preclude the leading of such evidence
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merely by stating that his defence will be that the accused
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was not in possession of the drugs. The Crown must estab- McDUONALD
lish its case in respect of the charge laid. Subsection (4) of TugQuemx
8. 4 assists the Crown in proving its case once possession has ;- .+

been established, but I cannot see how that subsection can
serve to prevent the adducing of evidence which is obviously
relevant to the charge as laid.

The sixth point is that the appellant was not permitted
to adduce evidence of his previous acquittal on the charge
of conspiracy, although the circumstances and evidence
upon which the conviction was sought in the conspiracy trial
included the incident upon which the substantive charge
was based. It was contended by the appellant that the
learned trial judge refused to allow the defence to rely on
the findings of fact encompassed by the acquittal in the
conspiracy charge in so far as such findings might be
relevant in relation to the substantive charge of possession.

In fact, on cross-examination the appellant did testify as
to his acquittal on the conspiracy charge, but counsel for the
appellant was not permitted to lead evidence otherwise to
prove that acquittal. The learned trial judge was obviously
following the decision of the Court of Appeal made on the
appeal which had been taken in the first trial and which
dealt with this specific matter?.

Counsel for the appellant, on this phase of his argument,
relied upon the statement of the law regarding res judicata
made by Lord MacDermott, who delivered the reasons for
the decision of the Privy Council in Sembasivam v. Public
Prosecutor, Federation of Malaya?, as follows:

The effect of a verdict of acquittal pronounced by a competent court
on a lawful charge and after a lawful trial is not completely stated by
saying that the person acquitted cannot be tried again for the same offence.
To that it must be added that the verdict is binding and conclusive in all
subsequent proceedings between the parties to the adjudication. The maxim
“Res judicata pro veritate accipitur” is no less applicable to criminal than
to civil proceedings. Here, the appellant having been acquitted at the first
trial on the charge of having ammunition in his possession, the prosecution
was bound to accept the correctness of that verdict and was precluded from
taking any step to challenge it at the second trial. And the appellant was
no less entitled to rely on his acquittal in so far as it might be relevant in
his defence. That it was not conclusive of his innocence on the firearm
charge is plain, but it undoubtedly reduced in some degree the weight of

1119581 O.R. 413, 120 C.C.C. 209, 27 C R. 333.
2119501 A.C. 458 at 479,
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the case against him, for at the first trial the facts proved in suprort of
one charge were clearly relevant to the other having regard to the cir-
cumstances in which the ammunition and revolver were found and the
fact that they fitted each other.

In that case the accused had been tried on two chearges,
under the Emergency Regulations, 1948, of carrying a fire-
arm and of being in possession of ammunition respectively.
He was acquitted of the second charge, but a new trial was
ordered on the first one.

At the second trial a statement of the accused was intro-
duced which had not been in evidence at the first trial. If
accepted as the truth, it went to prove his guilt or the
second charge, of which he had been acquitted, as clearly as
it would establish his guilt on the first charge. The state-
ment was admitted and no intimation was given tc the
assessors of the fact that the accused had been acquitted on
the second charge and was, therefore, to be taken as
innocent of that offence.

In view of these circumstances it was felt that the
acquittal of the appellant on the charge of being in posses-
sion of ammunition was relevant to the consideratioa by
the assessors in the second trial of the effect of this state-
ment. It might have been a ground for excluding the state-
ment in its entirety, because it could not have been severed
satisfactorily. The result of the omission to refer to the
acquittal on the second charge was that the Crown was
enabled to rely upon the existence of facts in respeet of
which there had already been a contrary finding in favour
of the accused.

The appellant does not contend that in every cas2 an
acquittal on a charge of conspiracy must result in an
acquittal on the substantive charge in respect of the crime
to which the alleged conspiracy related. His argument is
that in a case of the kind before us an accused could only
become in wrongful possession of narcotics as a result of
a conspiracy with somebody. Therefore, he contends that
an aequittal on the conspiracy charge must mean that the
verdict of acquittal resulted from a finding that the accused
was not in possession of the drug. Consequently that finding
is a bar to a conviction in respect of the substantive offence.
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I do not accept the validity of this reasoning. The con- 9%

spiracy charge was in relation to an”alleged conspiracy to McDoxat
be in possession of drugs for the purpose of trafficking. The TrE QuesN
essence of that charge is the agreement for that purpose. y;, o5
The verdict of acquittal establishes, but only establishes, —
innocence in respect of the conspiring. It does not establish

that the appellant was found not to be in possession of

drugs. He could have been in possession of them without

being party to a conspiracy to have that possession for the

purpose of trafficking,.

As I see it, the principle of res judicata enunciated in the
Sambasivam case only estops the Crown in the later legal
proceedings from questioning that which was in substance
the ratio of and fundamental to the decision in the earlier
proceedings. The use of the statement of the accused in
that case involved an allegation against the accused of guilt,
in relation to the possession of ammunition, which had
already been decided in his favour. The acquittal of the
appellant, on the charge of having conspired with others to
be in possession of drugs for the purpose of trafficking, did
not decide in his favour that he had not been in possession
of drugs on September 18, 1955. This being so, the acquittal
in the earlier trial was not relevant to the charge which was
the subject-matter of the present proceedings and was not
admissible in evidence in those proceedings.

For the foregoing reasons I am of the opinion that this
appeal should be dismissed, but the time during which the
appellant has been confined in prison pending the deter-
mination of this appeal should count as part of the term of
imprisonment imposed pursuant to his conviction.

CartwricHT J. (dissenting) :—The nature of this appeal
and the facts out of which it arises are stated in the reasons
of my brother Martland.

The notice of motion for leave to appeal to this Court
sought to raise six questions of law and leave was granted
as to all of them. I find it necessary, however, to deal with
only the following two of those questions:

2, Whether the learned trial judge erred in law in preventing counsel
for the applicant from adducing the most substantial supporting aspects of
his defence, namely that a small group of officers acting in concert were
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1959  engaged in submitting false reports and preparing false evidence to
MCB;;]"ALD implicate the accused in the traffic of drugs during the period _surrounding

0. September 18th 1955, and whether the learned trial judge erred in law in
Tae QueeN not adequately setting out to the jury the above theory of the defence?

Cartwright J. * % %

- 6. Whether the learned trial judge erred in law in refusing to allow
counsel for the applicant to adduce evidence of a previous acqu:ttal of
the applicant on a charge of conspiring to possess narcotic drugs for the
purpose of trafficking, especially as evidence was led by the Crown of the
applicant’s association with Victor Jowett and certain other persons named
and persons unknown during the period under review, and erred in law in
not charging the jury that such verdict of acquittal was binding ard con-
clusive in all subsequent proceedings between the parties to the adjudica-
tion with respect to all facts which must necessarily have been decided
in favour of the applicant in order that the first verdict could have been
reached?

I propose to deal first with the last-mentioned point.
In September 1956 an indictment was preferred at the
sittings of the Court of General Sessions of the Peace for

the County of York, count 1 of which read as follows:

Epwin McDownaLp (the appellant) Vicror Jowerr, Joserr Niconuccr,
‘NoeMaN LaBrasseur, Sapie McInrosa and Freperick WALSH, in the year
1955, at the City of Toronto, in the County of York, and elsewhere in the
Province of Ontario, unlawfully did conspire together, the one with the
other or others of them, and with Harry Ross and persons unknown, to
commit the indictable offence of having in their possession a drug, o wit,
diacetylmorphine, for the purpose of trafficking, an indictable offence under
the Opium and Narcotic Drug Act, contrary to the Criminal Code.

Counts 2 to 5 inclusive charged Jowett, Nicolucei, Walsh,
MecIntosh and LaBrasseur with having possession o the
drug mentioned for the purpose of trafficking on or sbout
specified dates in the year 1955.

Count 6 read as follows:

6. AxNp Tue Sarp Jurors Furrmrr Presgnt that the said Edwin
McDonald, on or about the 18th day of September, in the year 1¢55, at
the said City of Toronto, unlawfully did have in his possession a drug, to
wit, diacetylmorphine, for the purpose of trafficking, contrary tc Sec-
tion 4(3)(b) of the Opium and Narcotic Drug Act, Revised Statutes of
Canada, 1952, Chapter 201, and amendments thereto.

In December 1956, Jowett, Nicolucei, LaBrasseur,
MeIntosh and Walsh, were tried together on count num-
ber 1, before His Honour Judge Forsyth and a jury and on
December 12, 1956, Jowett and Nicolucei were conv:-cted
and the other three were acquitted.
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In April, 1957, the appellant was tried on count number 1, 1959

before His Honour Judge Forsyth and a jury and, on MCDUONALD
April 17, 1957, was acquitted. TrE Querx

In October 1957, the appellant was tried on count num-cartwright J.
ber 6 before His Honour Judge Factor and a jury and, on —
October 24, 1957, was convicted of having possession of the
drug mentioned for the purpose of trafficking; on the fol-
lowing day he was sentenced to seven years’ imprisonment.

On March 3, 1958, the Court of Appeal® gave judgment
quashing this conviction and directing a new trial.

The new trial was held before His Honour Judge Shea
and a jury and resulted in a conviction on November 18,
1958. On the following day the appellant was sentenced to
six years’ imprisonment. An appeal was dismissed by the
Court of Appeal? on April 29, 1959, and it is from that
judgment that this appeal is brought.

In order to deal adequately with .question 6, it is neces-
sary to say something as to the course of the trial. It should
first be mentioned that the indictment was not placed before
the jury; they were given-only a copy of count 6.

In his opening address to the jury Crown counsel said
in part:

Now the evidence began and it involves, as you heard from the charge,
an incident on the 18th of September 1955, that is quite a while ago, and
that particular day, pursuant to their instructions, two officers of the
Royal Canadian Mounted Police, Corporal Macauley and Police Constable
Yurkiw, were proceeding, in the course of an investigation, on Bloor St.
in an-easterly direction some time shortly after supper, I think arcund 6.55.
As they were proceeding easterly, at the corner of Dundas and Bloor they
were stopped for a stoplight and they saw an automobile which they knew
or believed was the automobile of the accused Edwin McDonald, which
was a red and black sedan, proceed in a northerly direction: on Dundas
and make a sharp right hand turn to go east on Bloor. Now in relation to
their investigation they were interested in this automobzle S0 When the
light changed they took off after it.

" After outlining the incidents on Dupont St. in regard.
to the cigarette package containing capsules of  heroin
described in the reasons of nay brother Martland Crown
counsel continued:

The officers then went and got t:,helr car and started to. go up and
down the area to see where they had gone, and a short time later working
down through these side streets got down to Bloor Street and as they

- 119581 O.R. 413, 120 C.C.C. 209, 27 C.R. 333. -~
2119591 O.W.N. 187, 124 C.C.C. 278, 30 C.R..243.
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were coming in a westerly direction saw a car of one Cook, who was known
to them, go up Margueretta Street, made a left hand turn in front of them
and they went on past and went up Emerson Avenue, up the laneway,
came across the stop of Emerson Avenue ahead of the Cook car and
paused at the top and allowed the Cook car to pass them. I think they
stopped about at the corner of Dufferin and I forget the name of the street,
Wallace I believe, and allowed the car to pass them and they then fol-
lowed this car and it came up and stopped back of the McDoneld car
where it had been left on the north side of Dupont. McDonald got out
of Cook’s car, got into his own car and drove it in a westerly direction on
Dupont to Lansdowne. :

* ok ok
MeDonald got again into the Cook car and proceeded into a house
farther down Lansdowne Avenue. Later that night, others observed, and
the evidence will be how they came back with other persons known to the
Police and picked up the McDonald car later on.

Counsel for the appellant submits that the effect of these
passages and particularly the words I have italicized would
be to convey to the jury that prior to the date of the alleged
offence the activities of the appellant and “others known
to the police” were the subject of a continuing investigation
by the police, with the natural inference that the appellant
and these others were working in association.

The first witness called by the Crown was Sergeant Gove
who gave evidence as to the taking of certain photographs
and as to the examination he had made of the cigarette
package. In cross-examination, in the absence of the jury,
counsel for the appellant put the following questions to
Sergeant Gove:

Q. Now, Sergeant Gove, were you present at the trial of this same
Edwin McDonald at this same court room, in the Court of General Sessions
of the Peace in the County of York, held at Toronto, on the 8th, 9th, 10th,
11th, 12th, 15th, 16th and 17th days of April 1957 and did you give evidence
at that trial on that date?

* ok %

Q. And the next question, Sergeant Gove, is: was he, Edwin McDonald,
there acquitted of a charge of conspiracy with Victor Jowett, Joseph
Nicolucci, Harry Ross and persons unknown that at the City of Toronto,
in the County of York, and elsewhere in the Province of Ontario, in the
year 1955 he did commit the indictable offence of having in their possession
a drug, to wit, diacetylmorphine, for the purpose of trafficking, an indictable
offence under the Opium and Narcotic Drug Act.

*  *x %

Q. And finally, Sergeant Gove, during that trial did you give substan-
tially the same evidence as you have given here with reference to the
taking of photographs at the general vieinity of Dupont and Emerson
Avenues, Toronto, on September the 19th and with respect to the handling
of a cigarette package with respect to fingerprints at some other tima?
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All these questions were objected to by Crown counsel
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and were disallowed by the learned trial judge, who regarded McDUONALD
himself as bound to follow this course by the judgment of TrrQueex
the Court of Appeal' on the appeal from the convietion s, irrisht 7.

before His Honour Judge Factor.

In the examination-in-chief of Corporal Macauley Crown
counsel, referring to September 1955, brought out the
following:

Q. And who was living at 58 South Xingsway, Swansea, Ontario, at
that time, to your knowledge?

A. The accused man Edwin McDonald and another man known to me
as Victor Jowett.

In the examination-in-chief of Constable Webster Crown
counsel brought out that the appellant had been seen at
58 South Kingsway with Frederick Walsh.

The defence called a number of witnesses. Among these
was Mrs. Near, a sister of the appellant, who testified in
chief that Corporal Macauley had made a threat to the
appellant some years prior to the date of the alleged offence
at a time when the appellant and his brother Alex were
living with her, the alleged threat being “I’ll get you yet”.
In her cross-examination by Crown counsel the following
appears:

Q. And where is Alex now?

A. Alex is living in Vancouver.

Q. Is that all you know about Alex, do you not know—
A. I beg your pardon?

Q. Do you not know that he is in jail on the West Coast at the
moment?

A. No, I did not know that.
Q. You didn’t? On a narcotics charge?
A. No, I didn’t. He was here in July.

The defence called Mary Olive Lehman who was living
with the accused as his wife at the time of the alleged offence
to prove two things, (i) that he never went out without her
on Sundays during a period which included September,
1955, and (ii) that he never went out without wearing a
hat as he was sensitive about premature baldness. In her
cross-examination, Crown counsel brought out the fact that

at the date of the alleged offence she and the appellant were:

1119581 O.R. 413, 120 C.C.C. 209, 27 CR. 333.
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}353 living in the same house with Jowett and his wife and that

McDONALD Jowett and the appellant were working together in teking
THE QUEEN bets on horse-races. The cross-examination continued:

Cartwright 7. Q. Did you have any knowledge at that time of any other source of
— income of this man Jowett?

A. T did not—I heard that he had sold the odd car, that he was a car
dealer or something like that.

Q. But then you found out something else about him. What was that?

A. Well I never found out anything until his court case came out, that
I heard anything about him,

Q. What did you find out?

A. Well that’s just what they said.

Q. What was that?

A. That he had something to do with narcotics, I don’t know. I still
dorn’t know actually what it was about.

Q. That came as quite a surprise to you?

A, Yes it did, because he seemed like a very nice man to me.

This was the Jowett named in count 1 of the indictmert.

The effect of certain evidence given by police officers
called by the Crown was summarized as follows in the
closing address of Crown counsel to the jury:

And so much for all that my friend said in an hour and a half this
morning in criticism of these officers. Why was the arrest not mad= for
four months? Staff-Sergeant Carson told you, the officers told you. This
was one facet in a larger investigation being carried on with great diffizulty
by these officers in the interest of the public to stem the flow of illicit
heroin into our city. And it wasn’t important to pick up an individual
person who had a few “caps” but it was important, as you all know from
your general knowledge of Police activities and investigations to find out
what was the source, to get if they could the “top man”. And so they were
instructed to find out, not to arrest on that night but to find out where it
was that McDonald was getting his source of supply.

Following the cross-examination of the witness Lehman and
while she was still in the witness box defence counsel again,
in the absence of the jury, sought permission to prove the
fact that the appellant had been tried and acquitted on
count 1. Crown counsel again objected and again the learaed
trial judge refused to allow this proof.

In my opinion the evidence tendered should have bsen
received. It was legally admissible and was logically relevant
to the question of the guilt or innocence of the accused on
count 6, the charge on which he was being tried, for as
between the Crown and the appellant his dcquittal on
count 1 conclusively established the facts that he was not on
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conspiracy with Jowett or any of the other persons deseribed McDONALD
in count 1 to have in his possession a drug for the purpose Tar QUEEN
of trafficking. In my opinion it was the duty of the learned gy pright .

trial judge to admit the evidence and having done so to give
to the jury an unequivocal direction that in approaching
the question of the guilt or innocence of the appellant they
must give due weight to the facts thus conclusively
established.

I agree with Mr. Robb’s submission that as a matter of
common sense it appears improbable, although not impos-
sible, that the appellant could have had the fifty capsules
of heroin and dealt with them as the officers testified he did
unless he was engaged in a conspiracy such as that of which
he had been acquitted, and that therefore the fact that he
was not so engaged was relevant to the question which the
jury were trying; but the matter does not rest there; Crown
counsel, as appears from what is set out above as to the
course of the trial, had elicited evidence having a tendency
to show or at least to suggest that the appellant was working
in conspiracy with Jowett and others, and the passage
quoted from his closing address to the jury pointed unmis-
takably in that direction.

In my opinion the question falls within the reasoning
contained in the passage from the Sambasivam case quoted
by my brother Martland and in the following further pas-
sage at p. 480 of the report of that case:

The fact appears to be—and the Board must judge of this from the
record and the submissions of counsel who argued the appeal—that the
second trial ended without anything having been said or done to inform
the assessors that the appellant had been found not guilty of being in
possession of the ammunition and was to be taken as entirely innocent of
that offence. In fairness to the appellant that should have been made
clear when the statement had been put in evidence, if not before.

Applying this reasoning to the facts of the case at bé,r/it
is my opinion. that in fairness to the appellant the fact and

the effect of his acquittal should have been made clear to
the jury when ‘the Crown had adduced evidence of his

association with Jowett and of the latter’s conviction on a

narcotic charge, if not before.
80667-9—2
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E’fﬂ The governing principle is that if an acquittal necessarily

McDoxawo involves a finding of fact, which fact would be an item of
THE &mx circumstantial evidence relevant to the question of guilt or
Carbwright J. innocence on the subsequent trial on another charge of the
——  person acquitted, that fact may be proved in the last-
mentioned trial, and is conclusively established by proof of

the acquittal.

It follows that, in my view, question no. 6, quoted akove,
should be answered in the affirmative, and this is fatal to the
validity of the conviction.

I have not overlooked the circumstance mentioned ir. the
reasons of the Court of Appeal that the appellant, in the
course of his cross-examination, although not asked acout
it, volunteered the information that he had been acquizted.
In my opinion this is of no significance. The appellant was
entitled not only to have the fact of the acquittal properly
proved but also to have its effect clearly explained to the
jury by the learned trial judge in the manner I have
indicated above. Counsel agree that, in obedience to the
ruling which the learned trial judge had made, defence
counsel made no reference to the acquittal in his address to
the jury.

Having reached this conclusion it is not strictly necessary
for me to deal with question no. 2 but I wish to state briefly
the principles on which, in my view, it would fall to be
decided if it were necessary to express a final opinion upon
it. It is clear that facts showing a witness to be biased may
be elicited on cross-examination or, if denied, independently
proved; see R. v. Shaw' and Attorney-General v. Hitch-
cock®. Evidence showing that a witness was a member of a
conspiracy the object of which was to fabricate evidance
against a party would be admissible as it would be cozent
evidence of bias. I see no reason why in considering the
admissibility of evidence tendered to prove a witness to be
a member of such a conspiracy the Court should not follow
the ordinary rule which is accurately stated in Phipson on
Evidence, 9th ed., p. 98, as follows:

On cha.rgés of conspiracy, the acts and declarations of each consp:rator
in furtherance of the common object are admissible against the rest: and
it is immaterial whether the existence of the conspiracy, or the participation
of the defendants be proved first, though either element is nugatory with-
out the other.

1(1888), 16 Cox 503. 2(1847), 1 Ex. 91, 154 E.R. 38.
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Of course the witness is not on trial, but once it is con- 1959

ceded that the question whether or not he is a participant McDONALD
in such an alleged conspiracy may be inquired into I see no Tgg QUEEN
reason why the rules of evidence which are applicable tocm,wméht 3
both civil and criminal combinations would not govern, the —
admission of any evidence tendered.

The circumstance that where such evidence is offered
much time might be expended at a trial in inquiring into
a collateral issue would not afford a sufficient ground. for
refusing to receive it. To decide whether in the case at bar
the evidence tendered for the purpose of showing bias and
rejected by the learned trial judge was properly rejected
would require a critical examination of the record and as
I have concluded that the appeal succeeds on another
ground I do not pursue this question further.

I would allow the appeal and quash the conviction.

As the view of the majority of the Court is that the-appeal
fails, nothing would be gained by my expressing an opinion
as to what further order should have been made had the
conviction been quashed.

Appeal dismissed, CARTWRIGHT J. dissenting.

Solicitor for the appellant: M. Robb, Toronto.
Solicitor for the respondent: J. D. Hilton, Toronto.
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JOHN BOLAND (Plaintiff) ............. . .RESPONDENT. Jan.26

ON APPEAL FROM THE COUR’I‘ OF APPEAL FOR ONTARIO

Inbel and Slander—Newspaper—Edztomal during election campaign on
fitness of candidate—Defence of qualified privilege not a'uazlable—'
Fair comment—Rights and duties of newspapers. ' ‘

The plamtlff a candidate in a federal electlon sued the defendant news-’
paper for libel in connection with an editorial published by the
defendant. The defence of qualified privilege was pleaded. The trial

*PresENT: Kerwin C.J. and Locke, Cartwright, Martland and Judson JJ.
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,;udge dlsmlssed the action on the ground that the publicatior was
‘made ‘on'an occasion of qualified privilege and there was no evidence
of malice, The Court of Appeal ordered a new trial on the grounc that
there was evidence of malice to go to the jury, but did not affirm or
. reject the view of the trial judge on the question of qualified privilege.
" . The defendant appealed to this Court.
Held: The appeal should be dismissed.

The defence of qualified privilege, based on the plea that the newspaper
had a duty to inform the public and the public had an interest in
receiving information relevant to the question of the candidate's fit-
ness for office, is not open to a newspaper which has published defama-
tory statements about the candidate. To hold otherwise would bz not
only contrary to the great weight of authority in England and ir this

- country but harmful to that “common convenience and welfa-e of
society” which is the underlying principle on which the rules as to
qualified privilege are founded.

APPEAL from 2 judgment of the Court of Appeal for
Ontario’, ordering a new trial in an gction for libel. Appeal
dismissed.

. C.F.H. Carson, Q.C., C. H. Walker, Q.€. and J. E. S.
Southey, for the defendant, appellant.

J. Boland, Q.C., in person.

The judgment of the Court was delivered by

CArRTWRIGHT J.:—This is an appeal from a judgment of
the Court of Appeal for Ontario' allowing the plaintiff’s
appeal from the judgment of Spence J. The action is for
damages for libel. At the conclusion of the plaintiff’s case
counsel for the defendant stated that he did not intend to
call evidence and moved for a dismissal of the action. The
learned trial judge held that the words complained of were
published on an occasion of qualified privilege and that
there was no evidence of malice to go to the jury and
accordingly dismissed the action.

The Court of Appeal, in a unanimous judgment delivered
by Lebel J.A., allowed the appeal and directed a new trial
on the ground that there was evidence upon which the jury
might find express malice. As I read his reasons, the learned
justice of Appeal neither affirms nor rejects the view of the
learned trial judge that it was established that the words
v}gre published.on an oceasion of qualified privilege.

1(1959), 17 D.L.R. (2d) 313.



S.CR. " SUPREME COURT OF CANADA 965

In my opinion the order made By'thé Court of Appeal 1969
was right but as there is to be a new trLal I think it desir- Grosa4nd
able to say somethmg as to the appellant’s plea of quahﬁed An‘ L.
privilege. B"“‘ND

The respondent was 8 candldate for electlon in Pa,rkdale Car’ﬁﬂght-f
riding in the general election held in Canada on June 10,
1957. : : -

- The words complamed of appeared on May 27,1957, as
an editorial in all issues of the Globe and Mail, a daily news-
paper published by the appellant. They read as follows:

SHABBY TACTICS

One of the less creditable episodes of the election campaign occurred
on Thursday evening in Parkdale constituency, in Toronto, when Mr. John
Boland, self-styled independent Conservative candidate, introduced an
issue which does not exist in this election. McCarthy-style, he put forward
an ex-Communist in an attempt to show the Liberals are “Soft on Com-
munism”, The results were far from edifying. '

The reason for this dJsgustmg performance was undoubtedly to mis-
lead the so-called New Canadian vote in that riding, in the hope that thelr
anti-Communist fears might be iranslated into an anti-Liberal anti-
Conservative prejudice. An election won by such taetics would be a
degradation to-the whole democratic system of Government in Canada.
Let us have no more of thatwort of thmg this time or ever.

In the statement of claim it is alleged that the defendant
falsely and maliciously published this editorial of and con-
cerning the plaintiff and that in its plain and ordinary mean-
ing it is defamatory of him. In paras. 6 to 15, inclusive a
number of 1nnuendoes are alleged. . -

In the statement of defence pubhcatlon is admltted The
defences-pleaded are, (i) that the words complaihed of in
their natural and ordinary meaning are no libél, (ii). that
the said words do not bear and were not understood to bear
and are incapable of bearing or being understood to -bear
the meanings- alleged in paras. 6 to 15 -of the statement of
claim, (ii1) a plea of qualified privilege, and (iv) the defence
of fair comment, pleaded in theform of the “rolled-up” pléa.

The plea of qualified privilege is'set out in paras. 3 and 4
of the statement of defence which read as follows:

3 The Defendant says that the words complained of were pubhshed m
the followmg circumstances—

‘ During the campargn preceding the Federal Electmns of Junef 10
1957, the Plaintiff, asa Candeate for electlon was seekmg> the support
“of the electors in Patrdald” Rxdlng 5he the (Crty' of Toronto as an
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Independent Conservative Candidate. The Plaintiff, as part of. his
campaign, introduced the issue that the Liberal Government was
employing- pro-Communists in the Department of External Affairs and
was soft on Communism. This issue was further developed at a Public
Meeting held at Parkdale Collegiate Auditorium on 23rd May, 1957,
when one, Pat Walsh, addressed the meeting in the interest cf the
Plaintiff. The raising of this issue by the Plaintiff was the subject of
discussion and comment in the Public Press.

4, By reason of such circumstances it was the duty of the Defendent to
publish and in the interests of the Public to receive communications
and comments with respect to the Candidature of the Plaintiff and by
reason of this the said words were published under such circumstances
and upon such occasion as to render them privileged.

The rule as to the burden of proof where a defence of
qualified privilege is set up is accurately stated in Gatley on
Libel and Slander, 4th ed., p. 282, as follows:

Where a defence of qualified privilege is set up, it is for the defeadant
to allege and prove all such facts and circumstances as are necessary to
bring the words complained of within the privilege, unless such facss are
admitted before or at the trial of the action. Whether the facts ani cir-
cumstances proved or admitted are or are not such as to render the
occasion privileged is a question of law for the judge to decide.

The learned trial judge found that the facts alleged in
para. 3 of the statement of defence were proved and, for
the purposes of this appeal, I will assume the correctness
of that finding. He then went on to hold as a matter of law
that these facts established the existence of an ocecasion of
qualified privilege. The learned judge based this conelusion
primarily on the decisions of Mackay J., as he then was,
the trial judge in Dennison et al. v. Sanderson et al. repcrted
in appeal at!, and of Kelly J., the trial judge in Drew v.
Toronto Star Ltd., reported in appeal at®. In the view of the
learned trial judge in neither of these cases did the Court of
Appeal disapprove of the statements made by the learned
judges presiding at the trials to the effect that statements
made in a newspaper during an election campaign as to the
fitness, or otherwise, for office of candidates offering them-
selves for election were made on occasions of qualified
privilege. The learned trial judge continued:

Therefore in my view we have two judges of this Court who have
found that the publication of comment in newspapers as to candidates for
élection to public office, and made during the course of an election
campaign, are uttered on occasions of qualified privilege and the opinion of
nelther one of those has been disturbed on appeal. Apart from the authority

1[1946] OR. 601, 4 DLR. 314. 2[19471 O.R. 730, 4 DL.R. 221.
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I would be much inclined to come to the same opinion. Surely no section 1960

of the public has a clearer duty to publish, for the information and guid- GLOBE AND

ance of the public, political news and comment, even critical comment, Mam, Lo,
during a Federal Election in Canada than the great Metropolitan daily v,
newspaper such as the Defendant. Just as certainly the publie, every citi- Boranp
zen in Canada, has a legitimate and vital interest in receiving suChCart@ht 7.
publications. At this point I do not intend to deal with either the bona _—
fides of the publication or with the alleged over extension of the publication

thereof, to both of which I shall refer later, but only with the question of

whether the occasion was one of qualified privilege. I have come to the

conclusion that a Federal Election in Canada is an occasion upon which

a newspaper has a public duty to comment on the candidates, their
campaigns and their platforms or policies, and Canadian citizens have an

honest and very real interest in receiving their comments, and that there-

fore this is an occasion of qualified privilege.

With respect, I am of opinion that this is an erroneous
statement of the law. It is directly opposed to the
unanimous judgment of this Court in Douglas v. Tucker!,
particularly at pp. 287 and 288 (which does not appear to
have been brought to the attention of the learned judge)
and to Duncombe v. Daniell?, which was approved and fol-
lowed in Douglas v. Tucker.

An attempt was made to distinguish the case at bar from
Duncombe v. Daniell and Douglas v. Tucker on the ground
that in each of those two cases the libel referred to the
private life rather than the conduet in public affairs of the
plaintiff ; but the judgments in both of those cases proceeded
on the basis that the defamatory statement made about
the candidate would, if true, have been relevant to the
question of his fitness for office and was such as the electors
had an interest in hearing. In my opinion there is nothing
in this suggested distinetion which renders the principle of
Douglas v. Tucker inapplicable to the case at bar.

With respect it appears to me that, in the passage from
his reasons quoted above, the learned trial judge has con-
fused the right which the publisher of a newspaper has, in
common with all Her Majesty’s subjects, to report truth-
fully and comment fairly upon matters of public interest
with a duty of the sort which gives rise to an occasion of
qualified privilege.

1719521 1 S.C.R. 275, 1 D.L.R. 657.
2(1837), 8 Car. & P. 222, 143 ER. 470, 2 Jur. 32, 1 W.W. & H. 101.
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It is well to bear in mind the following passage from the
Judgment of Lord Shaw in Arnold v. The King Emperor?,
" quoted by Lebel JA.:

The freedom of the Journalist is an ordinary part of the freedom of
the subject, and to whatever lengths the subject in general may go, so
also may the journalist, but apart from statute law, his privilege s no
other and no higher. The responsibilities which attach to his power in-the
dissemination of printed matter may, and in the case.of a conscientious
journalist do, make him more careful; but the range of his assertions, his
criticisms, or his comments, is as wide as, and no wider than, that of any
other. subject. No privilege attaches to his position.

To hold that during a federal election campaign in
Canada any defamatory statement published in the press
relating to a candidate’s fitness for office is to be taken as
published on an occasion of qualified privilege would be, in
my opinion, not only contrary to the great weight of author-
ity in England and in this country but harmful to that
“common convenience and welfare of society” which Baron
Parke described as the underlying principle on which the
rules as to qualified privilege are founded. See Toogood v.
Spyring®. It would mean that every man who offers himself
as a candidate must be prepared to risk the loss of his
reputation without redress unless he be able to prove
affirmatively that those who defamed him were actuated by
express malice. I would like to adopt the following sentence
from the judgment of the Court in Post Publishing Co. v.
Hallam?®: B

We think that not only is such a sacrifice not required of every oln‘e

who consents to become a candidate for office, but that to sanction such
& doctrine would do the public more harm than good.

and .the following expression of opinion by the learned
author of Gatley (op. cit) at page 254: ‘

It is, however, submitted that so wide an extension of the privilege
would do the public more harm than good. It would tend to deter sensitive
and honourable men from seeking public positions of trust and respcnsi-
bility, and leave them open to- others who have no. respect for their
reputation.

1(1914), 30 TL.R. 462 at 468.

2(1834), 1 C.M. & R. 181 at 193, 149 ER. 1044.
" 8(1893), 59 Fed. 530 at 540,

-y
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The passages just quoted recall the words of Cockburn C.J. 1960

in Campbell v. Spotts. L 'GLoBE AND
p b Sp tzs@qoode Maiv Lrp.
It is said that it is for the interests of society that the public conduct Bo v.
LAND

of men should be criticised without any other limit than that the writer —_—
should have an honest belief that what he writes is true. But it seems to Cartwright J.
me that the public have an equal interest in: the maintenance of the public T
character of public men ; and public affairs could not be conducted by

men of honour with a view to the welfare of the country, if we were to

sanction attacks upon them, destructive of their honour and character, and

made without any foundation.

The interest of the public and that of the publishers of
newspapers will be sufficiently safeguarded by the availabil-
ity of the defence of fair comment in appropriate
cu'cumsta,nces ‘ '

As, in my opinion, it is settled by authorlty bmdmg upon
us that the facts pleaded by the appellant even if established
would not render privileged the occasion on which the edi-
torial complained of was published, I do not find it necessary
to consider those parts of the reasons of the learned trial
judge and of the Court of Appeal which discuss the question
whether there was evidence of express malice.

At the new trial; in view of the state of the pleadings. it
should be taken that, as a matter of law, the defence of
qualified privilege is not open to the defendant.

I would dismiss the appeal with costs.
Appeal dismissed with costs.

Solicitors for the defendant appell(mt MacDonald &
MacIntpsh Toronto.

Solzcztor for the plaintiff, respondent: C. I O’Reilly,
Toronto.

1(1863), 3 B. & S. 769 at 777, 122 ER. 288,
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1%  PRUDENTIAL TRUST COMPANY
*Nov.5,6,9 LIMITED anp CANADIAN WIL-

Dee#' TISTON MINERALS LIMITED [  APPRLRANTS:
(Defendants) ....................
AND
HARRY G. FORSETH axnp EMMA
RESPONLENTS.

JENSINA FORSETH (Plaintiffs)

ON APPEAL FROM THE COURT OF APPEAL FOR SASKATCHEWAN

Contracts—Non est factum—Mines and Minerals—Mistaken belizf that
option for oil lease given—Actual transfer with option—Alleged
fraudulent misrepresentation—Document read to vendor—Subsequent
bona fide purchaser—Homestead—Trading in securities—Rule against
Perpetuities—Trial judge’s findings on credibility reversed by Court of
Appeal—The Homesteads Act, R.S.S. 1940, c. 101—The Security Frauds
Prevention Act, R.8S8. 1940, c. 287.

In 1949, the male plaintiff, with the consent of his wife, granted an oil lease
on his homestead to I Co. In 1951, the husband assigned, with his wife’s
consent, an undivided one-half interest in all oil rights in th= land,
subject to the terms of the existing lease, to the defendant trust com-
pany and its bona fide assignee W Co. The plaintiffs sued to heve the
assignment and transfer set aside on the ground, inter alia, of non est
factum. They alleged that the defendants’ agent B represented that
the documents were only an option to lease. The evidence disclosed
that the female plaintiff, in the presence of her husband and B, had
read aloud the document assigning the minerals. The trial judge dis-
missed the action and stated that he accepted B’s evidence. This judg-
ment was reversed by the Court of Appeal which disagreed with the
finding on credibility. The defendants appealed to this Court.

Held: The action should be dismissed.

The circumstances of this case were not such as to warrant the exceptional
course of reversing the findings of fact of the trial judge. On the con-
trary, there was ample evidence to justify them.

A literate person who signs a document after reading it through, or kearing
it fully read, must be presumed to know the nature of the document
which he is signing. The plea of non est facium cannot be established
in such a case, even though some of the terms of the document may
be difficult to comprehend. It is only when there is a misunderstanding
as to the nature of the document itself that a claim of nullity can be
made against a bona fide purchaser for value. Prudential Trust Co v.
Cugnet, [1956] S.C.R. 914, distinguished.

On a consideration of the terms of the document, the submission that it
did not entitle the bona fide purchaser to receive a one-half share of
the royalties payable under the lease with I Co., failed.

The essential requirements of ss. 3(1) and 4(1) of The Homesteacds Act
were met in this case. The fact that the wife’s signed consent
inaccurately described the document signed by her hushand as & lease

*PgeseNT: Cartwright, Fauteux, Martland, Judson and Ritchie JJ.
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could not vitiate her consent as against a subsequent bona fide pur-
chaser for value. That purchaser was entitled to benefit of the pro-
visions of 8. 7(3) of the Act.

Section 17a of The Security Frauds Prevention Act had no application to
the circurnstances of this case. The purchase of an interest in mineral
rights in land and the acquisition of an option to lease mineral rights
do not constitute a trade in a security within the ordinary meaning of
those words, nor do they fall within the extended meaning of s. 2(8)
and (10) of the Act.

The submission that the provision regarding the option to lease was void
as against the Rule against Perpetuities, could not be entertained. It
could not be said that the document did not constitute a personal
contract.

APPEAL from a judgment of the Court of Appeal for
Saskatchewan®, reversing a judgment of Davis J. Appeal
allowed.

E. D. Noonan, QC’, and 4. W. Embury, for the defend-
ants, appellants.

D. G. McLeod, for the plaintiffs, respondents.

The judgment of the Court was delivered by

MartLAND J.:—The respondent Harry G. Forseth is the
registered owner of section 7, township 4, range 5, west of
the second meridian, in the Province of Saskatchewan. The
respondent Emma Jensina Forseth is his wife. They resided
on the northeast quarter of that section until June of 1956.

On April 28, 1949, Forseth entered into a petroleum and
natural gas lease- with Imperial Oil Limited in respect of
all petroleum, natural gas and related hydrocarbons, except
coal and valuable stone, within, upon or under those lands
for a term of ten years and so long thereafter as the leased
substances, or any of them, are produced from the said
lands. The lease provided that if operations were not com-
menced for the drilling of a well within one year from its
date the lease would terminate, but that this drilling com-
mitment could be deferred for a period of one year on pay-
thent of the sum of $64 and that drilling operations could

be further deferred from year to year by making like pay—‘

ments, There was no other drilling commitment except in
relation 1o offset wells.

' 1(1959), 17 D.LR. (2d) 178, 30 W.W.R. 25
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It was not until January 19, 1953, that oil was discovered

Prypentian at Forget, Saskatchewan, which was about thirty miles away

TrusT
Co. Litp.
V.
ForseTH

Martland J.

from Forseth’s land. By the time of the trial in 1956, how-
ever, there were eight producing wells on that land.

On May 8, 1951, Forseth executed a document in the
following form:

, . ASSIGNMENT
1, Harry G. Forseth , of the ‘ Hamlet
of . Kingsford (hereinafter called the Assignor), in

the Province of Saskatchewan, being registered as owner of the Minzas and
Minerals, excepting Coal, of, in, upon or under that certain piece or parcel
of land described as follows:

All of Section Seven (7) in Townshlp Four (4) in Range Five (5) West
of the Second Meridian, in the Province of Saskatchewan,

IN CONSIDERATION of the sum of One Dollar ($1.00) and other valu-
able consideration. (the receipt whereof is hereby acknowledged), paid to
me by the Prudential ‘Trust Company Limited of the City of Calgery, in
the Province of Alberta (hereinafter called the Assignee),

DO HEREBY assign, transfer and set over unto the said Assignee an
undivided one-half interest in all Petroleum, Natural Gas and related hydro-
carbons in and under the said lands, subject to the terms and conditions of
the Petroleum and Natural Gas Lease covering the said lands, and agree to
deliver to the Assignee herewith a registerable Transfer of such interest;

PROVIDED that notwithstanding such transfer the Assignor shell be
entitled to collect and retain for his sole use and benefit the total amount
of all future annual delay rentals payable to the Lessor under the terms of
the existing Lease.

AND ‘the Assignor hereby grants to the Assignee the exclusive option to
acquire from the Assignor and the Assignee, in the name of the Assigree or
its Nominee upon the termination of the current Petroleum and Natural
Gas Lease covering the said lands a Petroleum and- Naturdl Gas Lease for
a term of Ninety-nine (99) years to be computed from the date hareof,
subject to the same terms and conditions as contained in the current Lease,
except that the cash rental payable thereunder shall be 25 cents per acre.
The option is to be exercised within Ninety (90) days of the termination of
the current lease by the Assignee tendering to the Assignor an executed
Lease, and the first year’s rental payable thereunder. In addition to the
share of production to which the Assignee, or its Nominee, will become
entitled as Lessee under the terms of any Lease obtained under the Option,
the Assignee shall be entitled to its share of productxon reserved by the
Assignor and Assignee as Lessors'in such lease.

AND THE Assignor hereby covenants and agrees to execute any further
or additional documents or agreements as may be required to grant a lease
and for the purpose of assuring and securing to the above named Assignee
the aforesaid share of production herein assigned to the Assignee, ard in
particular and without limiting the generality of the foregoing, upor the
reguest of the Assignee and at the expense of the Asmgnee, the Assignor
will execute and deliver (with the duplicate Certificate of Title therefor)
a registerable Transfer.of the Assignor’s interest. in. the petroleum and
natural gas, in; upon or ‘under the lands hereinbefore described to the
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Prudential Trust Company Limited, together with the duplicate of any
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existing lease of the same, and a duly executed Assignment theretc to such PRUDENTIAL

Trust Company with full authority to such Trust Company, to enforce
the terms of any lease, provided that such Trust Company shall account
to the Assignor for his share of the -Petroleum and Natural Gas.

TrusT
Co. L'm

FORSETH

AND the Assignment shall be binding upon and: enure to the benefit-of Martlan a7

the parties hereto and each of them, their respectlve heirs, executors,
administrators, successors and assigns.

ANDI hereby undertake and agree that I have good title to the said Mines
and Minerals, and that I have ummpeded right to make the Assignment
herein.

IN WITNESS WHEREOF I have hereunto set my hand and seal this
8th day of May AD. 1951

SIGNED, SEALED AND DELIVERED} (8gd.) Harry G. Forseth (Seal)

in the presence of Assignor

‘ (Séd) James Xenean

Witness to the signature of
the Assignor.

" On the reverse side of the paper on which this agreement
appeared was a consent by Mrs. Forseth and a certificate
under The Homesteads Act as follows:

I, Emma Jensina Forseth the wife of Harry G. Forseth the Lessor named
in the within Lease, do hereby declare that I have executed this Lease
for the purpose of relinquishing all my rights to the said homestead in
favour of The Prudential Trust Company Limited of Calgary, Alta.

(Sgd) Emma Jensina Forseth
Signature of Wife

CERTIFICATE UNDER THE HOMESTEADS ACT

I, Joseph. Sinkewicz ~>of the 'Villége of Lampman ~in,

the Province of Saskatchewan DO HEREBY CERTIFY that I have
examined Emma Jensina Forseth wife of Harry G. Forseth the Lessor
in the within Pettoleum and Natural Gas Lease separate and apart from
her husband and she -acknowledged to me that she signed the same of her
own free will and consent and without any compulsion on the part of her
husband and for the purpose of relinquishing her rights in the homestead
in favour of The Prudential Trust Company Itd.  and further
that she was aware of what her rights in the homestead were. '

I FURTHER CERTIFY that I am not disqua.iiﬁed, undef Section 3 of
The Homesteads Act, from taking the above acknowledgment.

-

< (Seal) ‘ (Sgd.) Joseph Sinkewicz . .
: A Notary Public’
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On the same date Forseth executed a transfer to the
appellant Prudential Trust Company Limited (hereinafter
referred to as “Prudential”’) of an undivided one-half
interest in all the mines and minerals within, upon or under
his lands, reserving all coal. Mrs. Forseth signed her ccnsent
on the transfer pursuant to The Homesteads Act and a cer-
tificate under that Act was signed, as a notary public, by
Joseph Sinkewicz. '

The transfer calls for more than is provided for in the
assighment in that the latter relates only to petroleum,
natural gas and related hydrocarbons, whereas the former
relates to all mines and minerals other than coal. Counsel
for the appellants explains this difference as resulting from
the fact that in 1951, when these documents were executed
in Saskatchewan, a transfer limited to petroleum, natural
gas and related hydrocarbons would not be aceepted in the
land titles offices for registration. It is acknowledged by
the appellants that they would not be entitled to ocbtain
from Forseth any beneficial interest in any minerals other
than petroleum, natural gas and related hydrocarbons.

Prudential was a bare trustee of any rights acquired under
these documents on behalf of Amigo Petroleums Lirmited.
The rights of the latter company were twice transferred and
are now held by the appellant Canadian Williston Minerals
Limited (hereinafter referred to as ‘“Williston”). It is
admitted that Williston was a bona fide purchaser for value
of these rights.

The execution of the two documents mentioned was
obtained by one Benson, who was an agent for Amigo
Petroleums Limited. On May 8, 1951, he called at the resi-
dence of the respondents and obtained their agreement to
the execution of the assignment and of the transfer. The
main issue in this case is as to whether, in the light of what
then occurred, it should be found, as is contended by the
respondents, that the mind of Forseth did not go with his
hand, so as to establish a plea of non est factum, or whether,
as is contended by the appellants, Forseth is not en:itled
to rely upon that plea.

At the outset it should be pointed out that it was
admitted that Mrs. Forseth, in the presence of her husband
and Benson, read aloud the document deseribed as an
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assignment. The evidence of the respondents, supported by E’f_?

their son David, who was present when Benson visited his PB%J;%IEHL
parents, is that Benson represented that the documents he Co.Lmw.
presented to them would only grant to Prudential an option 5
to lease the petroleum and natural gas and related hydro- Martand 3.
carbons in the lands to be exercised within ninety days after  —
the termination of the lease to Imperial Oil Limited and

that this was their understanding when the documents were

executed. The evidence of Benson is that he explained to

the respondents that he was buying an assighment of

mineral rights which had an option to lease in it.

Following the discussion at the Forseth’s house, Benson
drove Forseth and his wife to Lampman, Saskatchewan, to
the office of Sinkewicz, a notary public, who was secretary-
treasurer of the rural municipality of Browning, where the
_assignment and the transfer were both signed by Forseth
and where Mrs. Forseth signed consents printed on the
assignment and the transfer forms. Sinkewicz signed a cer-
tificate on each one pursuant to The Homesteads Act.

After the documents were executed, Benson paid Forseth
$100. Benson took both the executed copies of the assign-
ment, as well as the transfer, and later one copy of the
assignment was mailed to Forseth at his house. A caveat
was filed by Prudential against Forseth’s land on May 18,
1951, in which Prudential claimed an interest in the lands
by virtue of the transfer from the registered owner of an
undivided one-half interest in all mines and minerals other
than coal and in respect of the option. Forseth later received
a notice that a caveat had been filed.

In April, 1953, one McNeil, an agent of Williston, came
to Forseth’s house and asked for his duplicate certificate of
title for the lands for the purpose of registering the transfer
of mineral rights under The Land Titles Act. Forseth
refused to deliver up the certificate of title. He says that he
had not read the copy of the assignment when it was
returned to him, but that he did read it at this time and
realized that it involved something more than an option to
lease.

On August 17, 1953, Forseth commenced action against
Prudential, asking for a declaration that the assignment
and the transfer were null and void. The statement of claim
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was amended in November, 1955. Mrs, Forseth was.added
as a party plaintiff and Williston was added as a party
defendant.

The learned trial judge gave Judgment n favour of the
appellants. On the main issue of non est factum he made
certain important findings of fact as follows:

I can find no reason for disbelieving Benson and I accept his evidence
as to what in fact took place. I found him to be an honest and reliable
witness. Regrettably, I cannot say the same for the plaintiffs. Apart from
the obvious contradictions in their evidence, their demeanour in the box
belied the story which they told. . . .

% %

I, therefore, find there was no fraudulent misrepresentation as alleged
and that the plaintiff Harry Forseth executed the documents in question
with full knowledge of the terms thereof. I find further that the documents
contain the agreement entered into between Benson on behalf of his prin-
cipal and the plaintiff Harry Forseth. There was no misunderstanding as
to the terms of the assignment or option.

The judgment at the trial was reversed by the Court of
Appeal’, which refused to accept the findings of fact made
by the learned trial judge. The appellants have appealed
from that judgment.

The attitude to be taken by an appellate Court in respect
of findings of fact by a trial judge has been defined fre-
quently. I cite two expositions of the principle. Tr. S.S.
Hontestroom v. 8.8. Sagaporack?®, Lord Sumner says:

What then is the real effect on the hearing in a Court of Appeal of
the fact that the trial judge saw and heard the witnesses? I think it has
been somewhat lost sight of. Of course, there is jurisdiction to retry the
case on the shorthand note, including in such retrial the appreciation of
the relative values of the witnesses, for the appeal is made a rehearing by
rules which have the force of statute: Order LXVIIL, r. 1. It is not,
however, a mere matter of discretion to remember and take account of
this fact; it is a matter of justice and of judicial obligation. None the less,
not to have seen the witnesses puts appellate judges in, a permanent posi-
tion of disadvantage as against the trial judge, and, unless it can be shown
that he has failed to use or has palpably misused his advantage, the higher
Court ought not to take the responsibility of reversing conclusions so
arrived at, merely on the result of their own comparisons and crisicisms
of the witnesses and of their own view of the probabilities of the case.
The course of the trial and the whole substance of the judgment must be
looked at, and the matter does not depend on the question whether a
witness has been cross-examined to credit or has been pronounced by the
judge in terms to be unworthy of it. If his estimate of the man forms any’
substantial part of his reasons for his judgment the trial judge’s conclusions
of fact should, as I understand the decisions, be let alone. In The Julia,

1(1959), 17 DL.R. (2d) 178, 30 WWR 25.
2119271 A.C. 37 at 47-8.
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(1860) 14 Moo. P.C. 210, 235, Lord Kingsdown says: “They, who require 1959

this Board, under such circumstances, to reverse a decision of the Court PRU;;TIAL‘
below, upon a point of this description, undertake a task of great and =~ Tpyer
almost insuperable difficulty. . . . We must, in order to reverse, not merely Co. L.
entertain doubts whether the decision below is right, but be convinced that FOR’Z.E -

it is wrong.” Wood L.J., in The Alice, (1868) L.R. 2 P.C. 245, 248, says: o
“The principle established by the decision in The Julia, 14 Moo. P.C. 210, Martland J.-
235, is most singularly applicable. . . . We should require evidence that —_—
would be overpowering in its effect on our judgment with reference to

the incredibility of the statements made.” James L.J. thus laid down the

practice in The Sir Robert Peel, (1830) 4 Asp. M.L.C. 321, 322: “The

Court will not depart from the rule it has laid down that it will not overrule

the decision of the Court below on a question of fact in which the judge

has had the advantage of seeing the witnesses and observing their
demeanour, unless they find some governing fact which in relation to others

has created a wrong impression.”

In Powell v. Streatham Manor Nursing Home', Viscount
Sankey L.C. says:

On an appeal against a judgment of a judge sitting alone, the Court
of Appeal will not set aside the judgment unless the appellant satisfies the
Court that the judge was wrong and that his decision ought to have been
the other way. Where there has been a conflict of evidence the Court of
Appeal will have special regard to the fact that the judge saw the wit-
nesses: see Clarke v. Edinburgh Tramways Co., per Lord Shaw, 1919 S.C.
(H.L.) 35, 36, where he says: “When a judge hears and sees witnesses and
makes a conclusion or inference with regard to what is the weight on
balance of their evidence, that judgment is entitled to great respect, and
that quite irrespective of whether the Judge makes any observation with
regard to credibility or not. I can of course quite understand a Court of
Appeal that says that it will not interfere in a case in which the Judge has
announced as part of his judgment that he believes one set of witnesses,
having seen them and heard them, and does not believe another. But that
is not the ordinary case of a cause in a Court of justice. In Courts of justice
in the ordinary case things are much more evenly divided; witnesses with-
out any conscious bias towards a conclusion may have in their demeanour,
in their manner, in their hesitation, in the nuance of their expressions, in
even the turns of the eyelid, left an impression upon the man who saw
and heard them which can never be reproduced in the printed page. What
in such circumstances, thus psychologically put, is the duty of an appellate
Court? In my opinion, the duty of an appellate Court in those circum-
stances is for each Judge of it to put to himself, as I now do in this case,
the question, Am I—who sit here without those advantages, sometimes
broad and sometimes subtle, which are the privilege of the Judge who
heard and tried the case—in a position, not having those privileges, to
come to a clear conclusion that the Judge who had them was plainly
wrong? If I cannot be satisfied in my own mind that the Judge with those
privileges was plainly wrong, then it appears to me to be my duty to defer
to his judgment.”

1119351 A.C. 243 at 249-50.
80667-9—3
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The Court of Appeal in the present case, while clearly

Proventian aware of these principles, considered that there were sound

UST
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reasons to show that the learned trial judge failed to use
the advantage afforded him of having seen the witnesses
and observed their demeanour and concluded that he had
failed properly to evaluate the evidence. These conclusions
must now be econsidered.

The Court of Appeal considered that the finding as to
credibility by the learned trial judge “was primarily based
on the unwarranted opinion that the assignment was an
‘uncomplicated document’ ”. With respect, it appears to me
that the finding as to credibility was largely based upon his
conclusion that there were contradictions in the evidence of
the respondents and upon their demeanour in the witness
box, as mentioned by the learned trial judge in the passage
from his judgment previously quoted. As to the assignment
document itself, it must be borne in mind that the primary
issue is not as to whether Forseth understood all its terms,
but as to whether Forseth, by reason of misrepresentations
by Benson, was not aware that it involved a sale of an
interest in mineral rights. Whatever may be said as to the
complications in those clauses of the assignment which dJeal
with the option to lease, the paragraph which deals with
the transfer of mineral rights, which is the very first
covenant by Forseth in the assignment, is obviously a
transfer of a one-half interest in petroleum and natural gas
rights. The nature of that covenant is clearly stated in the
opening words of that paragraph in almost the same words
as a transfer under The Land Titles Act.

The Court of Appeal also reaches the conclusion that,
even if Benson was, as the learned trial judge found hira to
be, an honest and reliable witness, he completely misled
the respondents as to the real nature and character of the
documents which he presented to them. I have reviewed
Benson’s evidence. There is no doubt that the contents of
the documents could have been more clearly and precisely
described. Furthermore he was in error as to the legal con-
sequences of at least one of the clauses relating to the
option; but, granting all of this, if Benson’s evidence be
accepted, the respondents should have understood that the
assignment was more than an option and that it did involve
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a transfer of an interest in Forseth’s mineral rights. In other
words, if Benson’s evidence is accepted, Forseth should not
have misunderstood the nature of the document which he
executed, even if there was some misunderstanding as to the
contents of it. It is only if there was a misunderstanding
ag to the nature of the document itself that Forseth could
claim that it was null and void as against a bona fide pur-
chaser for value, as Williston is in this case.

Considerable weight is attached in the judgment of the
Court of Appeal to the inherent improbability of Forseth’s
making the deal contained in the assignment if he had
known what he was doing. Admittedly a consideration of
$100 for a one-half interest in the petroleum and natural
gas rights in a section of land which now has on it eight
producing oil wells appears to-day to be absurdly low, but
it must be recalled that when the deal was made in 1951
there had been no oil discovery anywhere in the vicinity of
this land. It was not until 1953 that a discovery was made
some thirty miles away. The lease with Imperial Oil Lim-
ited had no obligatory drilling commitment which could not
be avoided by the payment of a delay rental and the delay
rental fixed was only ten cents an acre. These various factors
appear to have been considered by the learned trial judge
in reaching his decision.

With respect, after reviewing carefully all of the reasons
advanced in the judgment of the Court of Appeal, I am of
the opinion that the circumstaneces of this case were not such
as to warrant the exceptional course of reversing the findings
of fact of the learned trial judge. On the contrary, I think
there was ample evidence to justify them.

In my view the most important fact of all is the one
which was not only admitted by the respondents, but was
pleaded in their statement of claim; namely, that Mrs.
Forseth actually read aloud the contents of the assignment
to her husband. Counsel were unable to refer us to any case
in which a plea of non est factum had been upheld where a
literate person executed a document after having read it
through, or after having heard its contents completely read.
The fact that some of the terms may be difficult to compre-
hend, a matter which weighed heavily in the Court of

Appeal, does not serve to establish such a plea. This goes
80667-9—3%
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lgff only to the issue of a misconception as to the contents of

Propential the document and not as to its nature and character. A
Trusr . - . . .
Co.Lm. literate person who signs a document after reading it

v through, or hearing it fully read, must, I think, be presumed

FoRSETH
— _ to know the nature of the document which he is signing.
Martland J.

—_— This proposition does not conflict in any way witk the
judgment of this Court in Prudential Trust Company Lim-
ited v. Cugnet’, a case which involved the same sorct of
documents as those in question here and in which a plea of
non est factum was upheld. In that case the respondent had
never read the assignment or heard it read. The agent who
obtained his execution of the document was not called as
a witness and the learned trial judge found in fact thas the
respondent had relied upon misrepresentations by the agent.

My conclusion, therefore, is that the learned trial jadge
was right in rejecting the plea of non est factum and that
Williston, as a bona fide purchaser for value, is entitled to
enforce the agreement.

The respondents contended that, even if the assignment
were valid and enforceable by Williston, it did not entitle
Williston to receive a one-half share of the royalties payable
under the lease with Imperial OQil Limited. This involves a
consideration of the terms of the document to determine its.
legal effect.

Forseth transferred to Prudential an undivided one-half
interest in all petroleum, natural gas and related hydro-
carbons in and under the lands in question, subject to the
terms and conditions of the Imperial Oil Limited lease pro-
viding that Forseth would be entitled to retain all future,
annual delay rentals payable under that lease. Forseth was
the registered owner of those mineral rights. By virtue of
the petroleum and natural gas lease, he had granted and
leased those mineral substances to Imperial Oil Limitec. for
a term of ten years and so long thereafter as the leased sub-
stances, or any of them, were produced from the lands in
question. Imperial Oil Limited had agreed to pay a royalty
of 124 per cent. of the current market value at the point of
measurement of the oil produced and of the natural gas
marketed. The result is that Forseth transferred to Pruden-
tial one-half of the petroleum, natural gas and related

1119561 S.C.R. 914, 5 D.L.R. (2d) 1.
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hydrocarbons which, by virtue of its lease, Imperial Oil
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Limited was entitled to produce from these lands. Imperial PB%DENTIAL

Oil Limited had agreed to pay a 124 per cent. royalty in
respect of those substances which it produced, saved and
marketed from the lands. As one-half of those substances
thus produced, by virtue of the assignment, had become the
property of Prudential, it seems clear that Prudential would
be entitled to one-half of the royalties paid in respect of
their production and sale.

This view is reinforced by the proviso which assured to
Forseth the full amount of the delay rentals paid by
Imperial Oil Limited. This clearly implies that, without the
proviso, Prudential would have been entitled also to share
in those payments.

It is further reinforced by the covenant for further assur-
ances contained in the assignment, which provides that
Forseth agrees to execute any further or additional docu-
ments or agreements as may be required “for the purpose of
assuring and securing to the above named Asgsignee the
aforesaid share of production herein assigned to the
Assignee”. For this purpose Prudential could require from
Forseth an assignment of the Imperial Oil Limited lease,
in which event Prudential could enforce the lease, but “shall
account to the Assignor for his share of the Petroleum and
Natural Gas”.

In my view the submission of the respondents on this
point fails.

Another point urged was that, in respect of the north-east
quarter of the section of land on which the respondents had
resided, the assignment was void by virtue of the provisions
of The Homesteads Act which, as then applicable, was
R.S.S. 1940, c. 101, as amended, because it was the home-
stead quarter section. The relevant provisions of that
statute are as follows:

3. (1) Every transfer, agreement of sale, lease or other instrument
intended to convey or transfer an interest in a homestead to any person
other than the wife of the owner, and every mortgage intended to charge
a homestead in favour of any such person with the payment of a sum of
money, shall be signed by the owner and his wife, if he has a wife who
resides in Sagkatchewan or has resided therein at any time since the mar-
riage, and she shall appear before a district court judge, local registrar of
the Court of Queen’s Bench, registrar of land titles or their respective
deputies, or a solicitor or justice of the peace or notary public and, upon
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being examined separate and apart from her husband she shall ackncwledge
that she understands her rights in the homestead and signs the inst-ument
of her own free will and consent and without compulsion on the oart of
her husband:

x  x %

4. (1) Every such transfer, agreement, lease, mortgage or other instru-
ment shall contain or have annexed to or endorsed or written thereon a
declaration by the wife (form A) that she has executed the same for the
purpose of relinquishing her rights in the homestead.

R

5. (1) There shall be annexed to or endorsed on the fransfer, agree-
ment, lease, mortgage or other instrument a certificate (form B) signed
by the officer taking the same, to the effect that he has examined the wife
separate and apart from her husband, that she understands her rights in
the homestead and that she signs such instrument of her own frze will
and consent and without any compulsion on the part of her husband.

*  x %

7. (1) Every transfer, agreement of sale, lease or other instrument
intended to convey or transfer an interest in land, and every mortgage,
which does not comply with the provisions of sections 4 and 5, shall be
accompanied by an affidavit of the maker (form C) stating either that the
land described in such instrument is not his homestead and has not been
his homestead at any time or that he has no wife, or that his wife does not
reside in Saskatchewan and has not resided therein at any time sirce the

marriage.
*  x %

(3) No transferee, mortgagee, lessee or other person acquiring an
interest under such instrument shall be bound to make inquiry as to the
truthfulness of the facts alleged in the affidavit hereby required to be made
or in the certificate of examination in form B, and upon delivery of an
instrument purporting to be completed in accordance with this Act the
same shall become valid and binding according to its tenor save as provided
in section 11, R.S.S. 1940, c. 101, 5. 7.

Section 11, which is referred to in subs. (3) of s. 7, has
no application to the facts of this case.

The contention on this point is that there was no proper
consent by Mrs. Forseth to the assignment, because that
document is inaccurately referred to in the printed form of
consent and in the printed certificate signed by Sinkewiez,
the notary public, as a lease.

There is nothing in the evidence to suggest that the
wording of the consent or of the certificate in any way
influenced the consent which Mrs. Forseth gave. Further-
more, she also executed the consent to the transfer of
mineral rights to Prudential and there is no error in relation
to the description of that instrument in the consent form
or the certificate form.
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The essential requirements of ss. 3(1) and 4(1) of The
Homesteads Act are that the wife shall sign the instrument;
that, on separate examination by a proper officer, she shall
acknowledge that she understands her rights in the home-
stead and signs the instrument of her own free will and con-
sent, without compulsion by her husband, and that she has
executed it for the purpose of relinquishing her rights in the
homestead. All these various requirements were met. There
is no question that Mrs. Forseth knew she was relinquishing
her homestead rights in favour of Prudential in relation to
the document which she had read to her husband and which
he had signed. She contends that she misunderstood the
nature of the document itself, but does not suggest that the
wording of the two forms in any way contributed to that
misunderstanding. I do not, therefore, think that the
inaccuracy of the description of the document in those two
forms is material in the eircumstances of this case.

In my opinion Williston is properly entitled to the benefit
of the provisions of subs. (3) of s. 7.

The effect of that subsection was considered by the Court
of Appeal of Saskatchewan in Bonkowski v. Cordillera
Petroleums Limited*. It was there held that the subsection
means that a person acquiring an interest under an instru-
ment intended to convey an interest in land is not bound to
inquire into the truth of the facts alleged in the certificate
of examination and that an instrument delivered, which
purports to comply with the provisions of the Act, shall be
valid and binding. The object of the subsection is to give a
transferee in good faith protection where there has been
a prima facie compliance with the provisions of the statute.
With this I agree and I think, therefore, that the respond-
ents’ submission based upon The Homesteads Act fails.

The respondents further contend that the transaction was
rendered void by reason of the provisions of The Security
Frauds Prevention Act, R.S.S. 1940, c. 287, on the basis that
Benson was trading in royalty rights. The relevant pro-
visions of this Act, in effect at the time, are the following:

2. In this Act, unless the context otherwise requires, the expression:

%* %* *

1(1955) 16 W.W.R. 481, 5 DL.R. 229.
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8. “Security” includes:

(a) any document, instrument or writing commonly known as a
security;

(b) any document constituting evidence of title to or interest in thé
capital, assets, property, profits, earnings or royalties of any person
or company;

(¢) any document constituting evidence of an interest in an association
of legatees or heirs;

(d) any document constituting evidence of an interest in an option
given upon & security; and

(e) any document designated as a security by the regulations.

* * *

10. “Trade” or “trading” includes any solicitation or obtaining of a
subscription to, disposition of, transaction in, or attempt to deal in, sell
or dispose of a security or interest in or option upon a security, for valuable
consideration, whether the terms of payment be upon margin, installment
or otherwise, and any underwriting of an issue or part of an issue of a
security, and any act, advertisement, conduct or negotiation directly or
indirectly designated as “trade” or “trading” in the regulations. R.S.S. 1930,
c. 239, s. 2.

3. (1) No person shall:

(a) trade in any security unless he is registered as a broker or salesman

of a registered broker;

(b) act as an official of or on behalf of a partnership or compaay in
connection with a trade in a security by the partnership or com-
pany, unless he or the partnership or company is registered as a
broker;

(c) act as a salesman of or on behalf of a partnership or company in
connection with a trade in a security by the partnership or com-
pany, unless he is registered as a salesman of a partnership or com-~
pany which is registered as a broker;

and unless such registrations have been made in accordance witk the
provisions of this Act and the regulations; and any violation of this section

shall constitute an offence.
* % %

17a. (1) No person shall call at any residence and:

(a) trade there in any security; or

(b) offer to trade there or at any other place in any security;
with the public or any member of the public.

This point was not pleaded by the respondents, nor was
it raised at the trial of the action. It was argued before the
Court of Appeal, but no conclusion has been expressec. by
that Court on this point. '

In so far as the respondents rely upon subs. (1) of s. 3,
there was no plea and no evidence adduced that Benson was
not registered as a broker, or salesman of a registered broker.
This being so, the only section on which the respondents can
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rely is s. 17a, whose terms are equally applicable to a person
who is registered under the Act as well as to one who is not.
In my opinion, however, that section has no application
to the circumstances of this case. The transaction in ques-
tion here is the purchase of an interest in mineral rights in
land and the acquisition of an option to lease mineral rights.
This does not constitute a trade in a security within the
ordinary meaning of those words, nor, in my opinion, does
it fall within the extended meanings given to them by subss.
(8) and (10) of s. 2. The extended meanings given to the
words “trade” and “trading” in subs. (10) seem to contem-
plate the soliciting of subseriptions for or the making of
sales of security by the person trading and do not contem-
plate the soliciting for or making of purchases of securities
by such a person. Furthermore the extended meanings of
the word “security” in subs. (8) contemplate a “document”
of one of the kinds defined. In relation to royalties it means
a document which is evidence of title to an interest in royal-
ties. The only document, in this case, which related to
royalties was the Imperial Oil Limited lease. There was no
“trading” in that document. The assignment provided for a
purchase of mineral rights subject to that lease and, solely
to assure to Prudential its share of production of those
minerals, gave it a right to obtain an assignment of the
lease. In my opinion, therefore, Benson did not trade in any
security or offer to trade in any security so as to fall within
the provisions of s. 17a.

Finally it was contended that, in any event, the pro-
vision of the assighment regarding the option to lease was
void as offending against the Rule against Perpetuities.

In view of the fact that there are eight producing oil wells
on this property, it would seem to me that this issue is really
academie, since the option can only be exercised after the
termination of the Imperial Oil Limited lease. We are being
agked, therefore, to determine questions of law which are
unlikely to arise and which, if they arise at all, can only
arise in the remote future.
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It is sufficient to say that at this stage I would not be
prepared to hold that the option is void. The law regerding
the subject of contracts relating to rights in the future has
been well summarized in Halsbury’s Laws of England, 2nd
ed., vol. 25, at p. 109, as follows:

A contract relating to a right of or equitable interest in property in
futuro may be intended to create a limitation of land only, in which case,
if the limitation is to take effect beyond the perpetuity period, the contract
is wholly void and unenforceable; or the contract may, upon iis true
construction, be a personal confract only, in which case the rule does not
apply to it; or it may, upon its true construction, be, as regards the
original covenantor, both a personal contract and a contract attempting
to create a remote limitation, in which case the limitation will be bad for
perpetuity, but the personal contract will be enforceable, if the case other-
wise admits, against the promisor by specific performance or by demages,
or against his personal representatives in damages only. In all cases it is
a question of construction whether the contract is intended to create a
limitation of property only, or a personal obligation only, or both.

I am not prepared to say that the assignment did not
constitute a personal contract by Forseth, especially when
it is borne in mind that the agreement contemplates a future
petroleum and natural gas lease to be granted, not by
Forseth only, but by both Forseth and Prudential as
co-owners. The real effect of his covenant was to give essent
to a leasing of his share of the petroleum and natural gas
rights along with the share of his co-owner Prudential.

I am, therefore, of the opinion that this appeal should
be allowed with costs both here and in the Court of Appeal.

Appeal allowed with costs.
Solicitors for the defendants, appellants: Nooman,

Embury, Heald & Molisky, Regina.

Solicitors for the plaintiffs, respondents: Pedersen, Nor-
man & McLeod, Regina.
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PRUDENTIAL TRUST COMPANY

LIMITED axp CANADIAN WIL- A _
LISTON MINERALS LIMITED PPELLANTS ;
(Defendants) ....................
AND
TURE OLSON anxp RUTH MARIE
RESPONDENTS.

OLSON (Plaintiffs) «...oevvven...

ON APPEAL FROM THE COURT OF APPEAL FOR SASKATCHEWAN

Contracts—Non est factum—Mines and Minerals—Oil lease—Assignment
of interest in lease—Allegation of fraud—Whether uncontradicted—
Subsequent bona fide purchaser—False affidavit that land not home-
stead—Trading in security—Rule against Perpetuities—Trial judge’s
findings on credibility reversed by Court of Appeal—The Homesteads
Act, RS.8. 1940, ¢. 101—The Security Frauds Prevention Act, R.S.S.
1940, c. 287.

In 1949, the male plaintiff granted an oil lease to I Co. In 1951, he assigned
and transferred to the defendant trust company and its bona fide
agsignee W Co. an undivided one-half interest in all mines and
minerals, subject to the existing lease. The transfer was accompanied
by an affidavit in which he falsely stated that the land was not his
homestead. The plaintiffs sued to have the assignment and transfer
set aside on the ground ¢nter alia, of non est factum. They alleged
that the defendants’ agent F represented that the documents were
only an option to lease. The trial judge dismissed the action and stated
that he accepted ¥’s evidence. The Court of Appeal reversed this
judgment and held that the plaintif’s evidence was uncontradicted
because ¥, in his evidence, could not recognize the male plaintiff and
could not recall the particular transaction with him. The defendants
appealed to this Court,

Held: The action should be dismissed.

A person can properly deny fraudulent representations attributed to him
on a specific occasion, even though he may not remember the exact
occasion or the person who alleges that such representations were made,
if he is able, as was done in this case, to say that he followed the same
pattern as in other cases and describes what that pattern was, After
such a denial of fraud, it cannot properly be said that the allegations
are uncontradicted. In fact they are contradicted. There were no
sufficient reasons to warrant a reversal of the findings of fact made
by the trial judge, based as they were on the credibility of the wit-
nesses who had testified before him. On those findings of fact, the
plaintiffs have failed to bring themselves within the principles of
Prudential Trust Co. v. Cugnet, [1956] S.C.R. 914.

Even though the male plaintiff had falsely affirmed that the land was not
his homestead, the bona fide purchaser for value was properly entitled
to avail itself of the protection afforded by s. 7(3) of The Homesteads
Act.

*PresENT: Cartwright, Fauteux, Martland, Judson and Ritchie JJ.
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1959 APPEAL from a judgment of the Court of Appeal for

P R‘,i,‘;ftl;’:;“ Saskatchewan?!, reversing a judgment of Davis J. Appeal

Co-gﬂ‘n- allowed.

OnsoN

_ E. D. Noonan, Q.C., and A. W. Embury, for the deZend-
ants, appellants.

D. G. McLeod, for the plaintiffs, respondents.

The judgment of the Court was delivered by

Magrtranp J.:—The respondent Ture Olson is the
registered owner of the east half of section 35, township 3,
range 5, west of the second meridian, in the Provinze of
Saskatchewan. The respondent Ruth Marie Olson is his
wife. They resided on the south-east quarter of section 35,
township 8, range 5, west of the second meridian, until
October, 1946, when they purchased a house in Regina.
They have lived in that city since that time.

On April 28, 1949, Olson entered into a petroleum and
natural gas lease with Imperial Oil Limited of all petrolaum,
natural gas and related hydrocarbons, excepting coal and
valuable stone, within, upon or under the half section for a
term of ten years and so long thereafter as the leased sub-
stances, or any of them, were produced from the said lands.
The lease provided that, if operations were not commenced
for the drilling of a well within one year from its date, the
lease would terminate, but that this drilling commitment
could be deferred for a period of one year on the payment
of the sum of $32 and that drilling operations could be
further deferred from year to year by making like payments.
There was no other drilling commitment except as to offset
wells.

On March 26, 1951, Olson executed a document, entitled
an assignment, in favour of the appellant Prudential Trust
Company Limited (hereinafter referred to as “Prudent:al’)
in the same form as that which is set out in full in my rea-
sons for judgment in the case of Prudential Trust Company

1(1959) 17 D.L.R. (2d) 341.
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Limited v. Forseth (ante p. 210) which was argued imme- 1959
diately prior to the present appeal. On the reverse side of Prupentiac

this document there appears the following form of affidavit: &R%ii

V.
HOMESTEAD AFFIDAVIT Orson

CANADA Martland J.
PROVINCE OF SASKATCHEWAN T
TO WIT:

I, Ture Olson, also known as Ture 1. Olson, of the Town of Hirsch, in
the Province of Saskatchewan, Farmer, make oath and say:

1. THAT I am the Lessor named in the within Petroleum and Natural
Gas Lease and 1 say:

THAT no part of the land described in the said lease is my homestead
or has been my homestead at any time within the period of seven years
immediately preceding the execution of the said lease:

GD. TIO ZIHAT I have ro wife:
—or—

GD. TIO THAT my wife does not reside in Saskateh-
ewan and has rot resided therein at any Hme
SWORN before me at Hirsch, in

the Province of Saskatchewan, this (Sgd) Ture I. Olson
26th day of March, A.D. 1951,

(Sgd) George Van Dutchak

A Commissioner for Oaths in and for the Province of Saskatchewan.
My commission expires December 31, 1955.

The letters “GD” and “TI0O”, which appear on the left-
hand side of this affidavit, are the initials of George Van
Dutchak and of Olson.

On the same date Olson executed a transfer to Prudential
of an undivided one-half interest in all the mines and
minerals within, upon or under his lands, reserving all coal.
On this transfer form appears a form of affidavit, signed by
Olson, stating that no part of the land deseribed in the
transfer was his homestead or had been his homestead
within the period of seven years immediately preceding the
execution of the said transfer.

The documents in question were taken by Prudential as
a bare trustee for Amigo Petroleums Limited. The rights of
the latter company were twice transferred and are held by
the appellant Canadian Williston Minerals Limited (here-
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inafter referred to as “Williston”), which is admittecly a
bona fide purchaser for value of any rights of Prudential
under these documents.

Prudential filed a caveat on April 6, 1951, in respect of
the transfer of one-half the mines and minerals and the
option to acquire a lease on the termination of the existing
lease to Imperial Oil Limited.

At the time of the transaction on March 26, 1951, there
was no indication of oil discoveries anywhere in the area of
these lands. At the time of the trial, in November, 1956, two
wells had been drilled on Olson’s land. Oil had been dis-
covered in the Steelman Field in which Olson’s lands are
situate before this action was commenced on July 7, 1955.

The execution of the documents in question was obtained
in Regina by one Fesser, an agent of Amigo Petroleums

" Limited. There is a direct conflict of evidence as between

Fesser and Olson as to what occurred on that occasion, they
being the only persons who testified as to their conversation.
Olson’s version of this discussion is that Fesser stated to
him that he, Fesser, was representing Prudential and that
he wished an option to lease, if Imperial Oil Limited
dropped their lease, and would pay Olson $40 for such
option. The lease for which the option was given was sup-
posed to be the same as the lease to Imperial Oil Limited,
only providing for twenty-five cents an acre delay rental
instead of ten cents. Nothing else was said. Olson says that
he did not feel like signing it at that time and that he wished
to obtain advice from his friends. Fesser left and took the
documents with him. Olson consulted with his brother-in-
law about the matter. On the next evening, Fesser returned
and the discussion was the same as on the previous occasion.
Olson says he understood that the document was an option
for a lease, if Imperial Oil Limited dropped its lease. He
said he did not read the document.

Fesser’s evidence is that he worked on and off for four
or five months in 1951, making similar deals; that he inter-
viewed about one hundred farmers in all and was successful
in obtaining agreements in about a couple of dozen cases.
He did not remember Olson or the particular transaction,
but he followed a similar pattern in all cases. He would
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introduce himself, explain that he was representing Pruden-
tial and was interested in acquiring one-half the mineral
rights. If the existing lease expired or was dropped, Pruden-
tial would have the option of leasing, in which case the delay
rental would be tweny-five cents an acre.

Olson signed the assignment and the transfer at his house
in Regina and signed the affidavits, under The Homesteads
Act, which appeared on each of these documents. He denied
that these affidavits were sworn or that Van Dutchak, the
Commissioner for QOaths whose signature appears on each of
these affidavits, was present. He was later paid $40 as con-
sideration for his execution of the documents. He says that
in September, 1951, he received a copy of the assignment,
which he then read for the first time and realized that he
had granted something more than an option.

After hearing the evidence, the learned trial judge stated
in his judgment that he did not believe Olson’s story that
Fesser had misrepresented the transaction to him. He said
that there could be no doubt that when Olson signed the
documents he was fully aware of their contents and did so
willingly. He stated that neither of the respondents was a
satisfactory witness and that where their evidence conflicted
with Fesser’s he accepted the latter. Judgment was given in
favour of the appellants.

This judgment was reversed by the Court of Appeal’,
which accepted Olson’s evidence. From that decision the
present appeal is brought.

In my reasons for judgment in the Forseth case? I cited
authorities regarding the proper position to be taken by an
appellate Court in relation to findings of fact by a trial
judge based upon the credibility of witnesses. It is unneces-
sary to repeat them here. In the present case the judgment
of the Court of Appeal is based upon the conclusion that the
respondents’ evidence was uncontradicted because Fesser,
in his evidence, had stated that he did not recognize Olson
and did not have any recollection of the particular trans-
action with him. I do not think that such a conclusion must
follow because of that evidence, since Fesser went on to say
that he had followed the same pattern in his dealings with
Olson as that which he followed in his interviews with other

1(1959) 17 D.LR. (2d) 341. 219601 S.C.R. 210.
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persons who had executed similar documents, which pattern
he described. The point is that Fesser was accused by Olson
of fraud in misrepresenting the nature of the docurnents
which Olson was to sign. This Fesser denied. It seems to me
that a person can properly deny fraudulent representations
attributed to him on a specific occasion, even though he
may not remember the exact occasion or the person who
alleges that such representations were made, if he is able
to say that he followed the same pattern as in other cases
and describes what that pattern was. Having made such
a denial of fraud, I do not think that it can properly be said
that the allegations were uncontradicted. The fact is that
they were contradicted, the denial of fraud by Fesser was
believed and the allegations of fraud made by Olson were
not believed by the learned trial judge.

With respect, I do not think that the reasons statad in
the judgment of the Court of Appeal were sufficient to
warrant a reversal of the findings of fact made by the
learned trial judge, based as they were on the credibility of
the witnesses who had testified before him. Accepting those
findings of fact, the respondents have failed to bring them-
selves within the principles enunciated in Prudential Trust
Company v. Cugnet®.

The respondents then contended that at least in respect
of the south-east quarter the transaction was void for non-
compliance with the provisions of The Homesteads Act.
This contention is based upon the ground that, contrary to
what appears in Olson’s affidavits, the south-east quarter
had been his homestead within the period of seven years
immediately preceding the execution of the documents. The
respondents had purchased their house in Regina to which
they moved in October, 1946. The documents were executed
on March 26, 1951. The south-east quarter was, therefore,
at that time, still the homestead of the respondents, as
defined in the statute then applicable, that is, s. 2 of R.S.S.
1940, c. 101, as amended.

1719561 SC.R. 914, 5 DL R. (2d) 1.
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However, it seems to me that Williston, as a bona fide
purchaser for value, is entitled to rely upon the provisions
of subs. (3) of s. 7 of that Act. Subsections (1) and (3) of
8. 7 provide as follows:

7. (1) Every transfer, agreement of sale, lease or other instrument
intended to convey or transfer an interest in land, and every mortgage,
which does not comply with the provisions of sections 4 and 5, shall be
accompanied by an affidavit of the maker (form C) stating either that
the land deseribed in such instrument is not his homestead and has not
been his homestead at any time or that he has no wife, or that his wife
does not reside in Saskatchewan and has not resided therein at any time
since the marriage.

% * *

(3) No transferee, mortgagee, lessee or other person acquiring an
interest under such instrument shall be bound to make inquiry as to the
truthfulness of the facts alleged in the affidavit hereby required to be
made or in the certificate of examination in form B, and upon delivery
of an instrument purporting to be completed in accordance with this Act
the same shall become valid and binding according to its tenor save as
provided in section 11, R.S.8. 1940, ¢. 101, s. 7.

Sections 4 and 5, referred to in subs. (1) of s. 7, relate to
a declaration by the wife of a registered owner of a home-
stead that she has executed an instrument for the purpose
of relinquishing her rights in the homestead and to the cer-
tificate by a qualified officer that she has been separately
examined and understood her rights. No such declaration or
certificate was made in the present case.

Turning to the terms of subs. (3) of s. 7, it appears to me
that Williston acquired an interest under instruments pur-
porting to be completed in accordance with the Act and, in
so far as it is concerned, the same would, therefore, be valid
and binding. Section 11, referred to in subs. (3), has no
application because there is no evidence that Williston had
any_knowledge that the lands involved included Olson’s
homestead. In fact there is no evidence that Fesser had any
such knowledge.

It is true that the affidavit of Olson on the assignment
form states that he is “the Lessor named in the within
Petroleum and Natural Gas Lease” and that the document
in question was not a lease. However, it seems to me that
the essential part of the affidavit is that which is specifically
required by the terms of subs. (1) of s. 7, that is that it
must state “either that the land described in such instru-

ment is not his homestead and has not been his homestead
80667-0—4
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at any time within the period of seven years immediately
preceding the execution of the instrument, or that he has
no wife, or that his wife does not reside in Saskatchewan
and has not resided therein at any time since the marriage”.
This is specificially stated in the affidavits which Clson
signed and, having been so stated, it is my view that, for
the reasons stated in the Forseth case', Williston is properly
entitled to avail itself of the protection afforded by subs. (3)
of that same section.

In my view, therefore, the contention of the responcents
based on' The Homesteads Act fails.

Additional points were argued by the respondents, con-
tending that the assignment did not involve a transfer to

Prudential of one-half of any royalties payable under the

Imperial Oil Limited lease; that the whole transaction was
void by reason of the provisions of The Security Frauds
Prevention Act and that, in any event, the provisiors of
the assignment relating to the option to lease were void as
being contrary to the rule against perpetuities. Each of these
points was fully discussed in my reasons for judgment in the
Forseth case' and the same reasons are equally applicable
in the present case.

I am, therefore, of the opinion that the appeal should be
allowed with costs payable by the respondents both here
and in the Court of Appeal.

Appeal allowed with costs.

Solicitors for the defendants, appellants: Noonan,
Embury, Heald & Molisky, Regina. '

Solicitors for the plaintiffs, respondents: Pedersen, Nor-
man & McLeod, Regina.

1119601 8.C.R. 210.
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TEMAGAMI MINING CO. LIMITED —

Jan. 26
(Defendant) ....................... REsPONDENT. 227

ON APPEAL FROM THE COURT OF APPEAL FOR ONTARIO

Arbitration—Error of law upon face of award—Jurisdiction of arbiirators—
Distinction where question of law arises in course of arbitration and
where question of law specifically referred—Nature of order eztending
time to apply to set aside award—Leave required of Supreme Court
of Canada—The Arbitration Act, R.8.0. 1950, c. 20, s. 30—The Supreme
Court Act, R8.C. 19583, c. 269, ss. 41, 44

The contract between the plaintiff and the defenda.nt, for the construction
by the plaintiff of a mining access road, provided for arbitration. Dis-
putes arose between the parties and the plaintiff commenced arbitra-
tion proceedings. The defendant’s motion to set aside the arbitrators’
award on the grounds that it was bad on its face and that the arbitra-
tors had exceeded their jurisdiction, was dismissed after the time for
bringing the motion had been extended pursuant to s. 30 of The
Arbitration Act. The Court of Appeal set aside the award and dis-
missed the plaintiff’s cross-appeal in which he had contended that the
defendant had accepted a benefit under the award and was thereby
precluded from applying to have it set aside. The plaintiff appealed
to this Court.

Held: The appeal should be dismissed; but the order of the trial judge
extending the time to make the motion to set aside the award should
be restored.

The order of the Court of Appeal, affirming the order made by the trial
judge to extend under s. 30 of -the Act the time for applying to set
aside the award was a discretionary order within s. 44 of the Supreme
Court Act. No appeal lay from that order unless leave be given by
this Court under s. 41, and under the circumstances of this case leave
would not be given.

There was no acceptance by the defendant of any benefit under the award
or acquiescence in it 80 as to preelude it from applying for an extension
of time, or from applying to set aside the award itself.

There was error of law appearing upon the face of the award. The authori-
ties make a clear distinction between a case where disputes are
referred to an arbitrator in the decision of which a -question of law
becomes material from the case in which a specific question of law
has been referred to him for decision. In the first case, the Court can
interfere if and when any error of law appears on the face of the award
but in the latter case no such interference is possible upon the ground
that it so appears that the decision upon the question of law is an
erroneous one. In the case at bar, the pleadings indicate that no specific
question of law was submitted to the arbitrators.

*PreEseNT: Kerwin C.J. and Locke, Cartwright, .Abbott and Judson JJ.
80667-9—43
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APPEAL from a judgment of the Court of Appeal for
Ontario!, setting aside an arbitration award. Appeal
dismissed.

F. P. Varcoe, Q.C., for the plaintiff, appellant.
J.J. Robinette, Q.C., for the defendant, respondent.

The judgment of the Court was delivered by

Tare Crer Justice:—This is an appeal by Fauber: and
Watts against the judgment of the Court of Appesal for
Ontario' allowing with costs an appeal by Temagami
Mining Co. Limited from an order of Landreville J. dis-
missing without costs Faubert and Watts’ cross-appeal,
setting aside the order appealed from and also an award of
a Board of Arbitration, dated April 1, 1958. The costs cf the
application to Landreville J. were also directed to be paid
by Faubert and Watts. The latter will be referred to as the
Contractor and Temagami Mining Co. Limited as the
Company.

On October 9, 1956, these parties entered into a written
agreement (the construction contract) whereby the Con-
tractor agreed to

(a) construct a mining access road (hereinafter called the “road”), as
hereinafter provided, from a point on Highway No. 11 approxi-
mately four (4) miles south of the Village of Temagami, wasterly
a distance of approzimately twelve (12) miles to Sulphide Point
on Lake Temagami along the route indicated on the plan hereto
annexed as Schedule “A”, subject to slight variation therefrom to
secure better grades; and .

(b) provide all the materials and complete the road including all
bridges and culverts as follows and as in this agreement provided :—
(i) the road will be built to the specifications prescribed for

mining access roads which include a road bed of gravel twventy-
eight feet (28') wide and at least one foot (1') thick over base,
of a grade of not more than seven percent (7%) and curves
of not more than ten degrees (10°);

(ii) construction will be of the standard which may be required
by the District Engineer of the Department of Highways at
North Bay;

(iii) construction to commence immediately and proceed con-
tinuously, subject to weather conditions, and to be completed
to the satisfaction of the company’s engineers, Geophysical
Engineering & Surveys Limited.

1(1959), 17 DLR. .(2d) 246.
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The Company agreed to:—

(a) pay the Contractor in lawful money of Canada for the materials
and services aforesaid at the rate of . Ten Thousand Dollars
($10,000.00) per mile plus Two Dollars ($2) per cubic yard of
necessary rock cut and One Dollar ($1) per lineal foot of necessary
corduroy, exclusive of bridges and culverts for which payment will
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be made at cost of labour and materials plus ten percent (10%) Kerwin C.J.

and -

(b) make payments on account thereof upon the certificate of the
Engineers as set out,

“The General Conditions of the Contract” which were
annexed to the agreement and were to be read into and
form part thereof contained Art. XII the relevant parts of
which provided: '

In the case of any dispute between the Company, or the Engineers on
its behalf, and the Contractor during the progress of the work, or after-
wards, or after the determination or breach of the contract as to any
matter arising thereunder, either party hereto shall be entitled to give to
the other notice of such dispute and to demand arbitration thereof.

Such notice and demand being given, each party shall at once appoint
an arbitrator and these shall jointly select the third. The decision of any
two of three arbitrators shall be final and binding upon the parties who
covenant that their disputes shall be so decided by arbitration alone and
‘not by recourse to any court by way of action at Law. However, if within
a reasonable time the two arbitrators appointed by the parties do not
agree upon a third or a party who hag been notified of a dispute fails to
appoint an arbitrator, then a third arbitrator or an arbitrator to represent
the party in default or both such arbitrators may, upon simple petition of
the party not in default, be appointed by a Judge of the Supreme Court of
the Province of Ontario.

The original construction agreement was amended by
another between the same parties, dated June 4, 1957,
clause (@) of which reads:

(a) Notwithstanding any other provision in the Construction Contract
to the contrary, from and after the 4th day of June, 1957, the Com-
pany will pay the Contractor in lawful money of Canada, Three
Dollars ($3) per cubic yard of necessary rock cut and Fifty-five
Cents ($.55) per cubic yard for gravel fill hauled to and used for
the construction of said road (exclusive of such material hauled
for surfacing the mining access road to a uniform depth of one
foot). Payment for said fill shall be based on pit measurements
and the Contractor shall advise the Company, from time to time,
of its intention to remove gravel fill from a pit which it shall
designate and shall enable the employees or nominees of the
Company to properly survey said pit both before and after any
such gravel is removed therefrom by the Contractor. In the event
the Contractor fails to enable the Company to perform any such
survey or surveys, the Company shall be under no obligation to
pay for gravel removed from the pit since the time a survey of
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the pit was last made by the Company. Notwithstanding any other
provision to the contrary, the Company shall not pay the Con-
tractor for hauling gravel fill which is used in the construction of
any part of said road from 0 4 0 to 264 4 00 on the grid laid out.

Prior to the agreement of October 9, 1956, the Contractor
had entered into one dated September 13, 1956, with
Geophysical Engineering & Surveys, Ltd., for the clearing
of all trees, brush ‘and other vegetation and the removal of
all merchantable timber, windfalls and other fallen timber,
fallen branches and other surface litter, on a location corre-
sponding to that of the mining access road referred to in the
agreement of October 9, 1956. As appears from clause (b)
(iii) of this last mentioned agreement set out above, Geo-
physical Engineering & Surveys, Ltd. were the Company’s
engineers.

Disputes-having arisen between the Contractor ard the
Company the former commenced arbitration proceedings

in pursuance of Art. XII of the General Conditions. The

procedure before the Board of Arbitration and what it did

‘will be referred to_ later but it is first necessary to dispose

of two points upon which we did not require to hear counsel
for the respondent. The award dated April 1, 1958, was,
according to the Contractor’s factum, published and
delivered to the solicitors for each party on April 2, 1958.
According to the same factum, on May 15, 1958, the solici-
tors for the Contractor served a notice of motion asking for
leave to enforce the said award, and on May 16, 1958, they
were served with a notice of motion on behalf of the Com-
pany asgking for an order extending the time for bringing
a motion to set aside the award and for an order setting it
aside on the grounds therein set forth. On May 20, 1988, the
Company’s motion was adjourned by consent and it was
that motion which was heard by Landreville J. on June 16
and. 17, 1958. That learned judge extended the time for
bringing .the motlon pursuant to 8. 30 of The Arbitration

Aect, R.S.0. 1950 c..20:

30. (1) Unless by leave of the Court or a Judge, an apphcatlon to
set aside an award, otherwise than by way of appeal, shall not bz made
after six weeks from the publication of the award.

(2) Such leave may be granted before or after the expiratien of the
gix weeks.
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This was one of the matters as to which the Contractor
cross-appealed to the Court of Appeal without success.

Mr. Varcoe agreed that Laidlaw J.A. with whom the
other members of the Court of Appeal concurred, was cor-
rect in stating that he accepted the statement of counsel
for the Company that the latter had made a mistake as to
the date of publication of the award and the circumstances
under which it became necessary to ask for an extension of
time to set aside the award, but that Laidlaw J.A. was mis-
taken in stating that counsel for the Contractor therefore
confined the cross-appeal to the submission “that a person
who has accepted a benefit under an award is thereby pre-
cluded from applying to have it set aside”. He did indeed
make this latter submission before this Court but also con-
tended that the Court ean exercise its judicial disceretion to
extend the time for moving to set aside an award only if it
can be shown that the applicant held a bona fide intention
to move while the right to do so existed, that there were
special circumstances which prevented him from so doing
and that justice requires that leave be given. So far as that
point is concerned we are all of opinion that no matter
what the effect of the authorities to which counsel referred
may be, the order of the Court of Appeal, affirming in that
respect the order of the judge of first instance, was a dis-
cretionary order within s. 44 of the Supreme Court Act and
that, therefore, no appeal lay unless leave be given by this
Court under s. 41 and that under the circumstances leave
would not be given.

The second point in the cross-appeal by the Contractor
which was decided adversely to it by the Court of Appeal is
as to the alleged approbation of the award. As to that we
agree with Laidlaw J.A., speaking for the Court of Appeal,
that while certain saleable timber left on the site of the
work after the termination of the construction contract was
found by the Board to be the property of the Company and
while the Company transferred its right in the timber to
one Roy Pacey in return for his clearing it from the right
of way, there was a separate contract between the Con-
tractor and the engineers for the clearing of the right of
way. Any question as to the ownership of this timber arose
under this separate contract and was in no way connected
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with or dependent upon the terms of the construction con-
tract, and there was no acceptance by the Company of any
benefit under the award or acquiescence in it so as to pre-
clude it from applying for an extension of time, or from
applying to set aside the award itself.

The members of the Board of Arbitration were duly
chosen; what might be called pleadings were then
delivered,—“points of claim” by the Contractor, “points of
defence and counter-claim” by the Company and “points
of reply and defence to counter-claim” by the Contractor.
In view of the award made by the Board it is important to
note that after referring to the construction contract of
October 9, 1956, para. 7 of the claim alleged that at the
request of one Davidson, for and on behalf of the Company,
the Contractor agreed to construct a road:substantially
different from that contemplated by the contract, the bene-
fit of which had been accepted by the Company, and that
“It was an implied term of the said agreement that the
Defendant Company would pay to the Plaintiffs a resson-
able remuneration on a quantum meruit basis for the con-
struction of the said road. The said term is to be implied
from the said request and the said aceeptance by the
Defendant Company. The Plaintiffs say that a reasorable
remuneration for the construction of the said road would
be the cost of construction incurred by the Plaintiffs plus
ten per cent profit”. These allegations were denied by para. 8
of the defence including a specific denial that there were
implied terms of any agreement between the parties. Denial
was also made that the Company had accepted as substan-
tially complete the work done by the Contractor under the
original construction contract and the Company maintained
that the amending agreement of June 4, 1957, was entered
into at the request of the Contractor for its financial bene-
fit. Claims were also advanced by the Contractor as set out
in the reasons of Laidlaw J.A. for damages under various
heads.

The Board made this finding:—“We further find that the
only means to settle the deeply involved dispute is to pay
the Contractor the cost of the work, plus a percentage for
profit”, and then awarded the contractor the cost of the
work plus ten per cent. “applied to the total cost of the
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work after deducting therefrom the amount of equipment
rentals”. The Board also found that the contract was wrong-
fully terminated by the Company and therefore in addition
to the cost of the work, plus ten per cent., awarded the
Contractor $10,100 “as liquidated damages”.

I find it unnecessary to refer to any of the other findings
of the Board of Arbitration. It appears to me to be quite
clear that there is error of law appearing upon the face of
the award. The Board did not proceed to arbitrate the
matters that were in dispute under the construction con-
tracts but imposed their own view of what should be done
and gave what they considered was a proper sum on a
quantum meruit basis and furthermore allowed a large sum
by way of “liquidated damsges”. The authorities are all
mentioned in the 16th ed. of Russell on Arbitration but
reference might be made particularly to the judgment of
the House of Lords in Absalom Ltd. v. Great Western
(London) Garden Village Society Ltd.'. Lord Russell with
the concurrence of Lord Buckmaster and Lord Tomlin, at
p- 607, points out that the authorities make a clear distine-
tion between a case where disputes are referred to an arbi-
trator in the decision of which a question of law becomes
material from the case in which a specific question of law
has been referred to him for decision. In the first, the Court
can interfere if and when any error of law appears on the
face of the award but in the latter case no such interference
is possible upon the ground that it so appears that the
decision upon the question of law is an erroneous one. Lord
Warrington of Clyffe and Lord Wright came to a like con-
clusion for similar reasons. I read the relevant parts of the
pleadings as indicating that no specific question of law was
submitted by the parties to the Board and therefore I do
not investigate the problem that would arise if this
were not so as did LeBel J.A. with the concurrence of
MecGillivray J.A.

The appeal should be dismissed with costs. The formal
judgment of the Court of Appeal set aside the order of
Landreville J., but, as the latter extended the time within
which the motion to set aside the award might be made, it

1719331 A.C. 592.
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1860 would appear to be preferable if the affirmance of that part

Fauserr  of ‘the order of the judge of first instance were made clear
AND WATTS

v. in the judgment of this Court to be issued.
TEMAGAMI . ' .
Mnyva Appeal dismissed with costs.
Kerwin CJ.

— Solzcztors for the plaintiff, appellant: Varcoe, Duncan &
Assoczates, Toronto.

Solicitors for the defendant, respondent Lang, Michener
& Cranston, Toronto.

1959 TRADERS FINANCE CORPORA-.

*Mey22,25 TION LIMITED (Plaintiff) APPELLANT;
1960 AND
Jan. 26 .
— 1. G. CASSELMAN (Defendant) ........ RESPONDENT.

ON APPEAL FROM THE COURT OF APPEAL FOR MANITCGBA

Promaissory note—Conditional sale contract—Transaction through agent—
Transaction made in Saskatchewan and action brought in Maniioba—
Endorsee of note with knowledge of want of consideration—Whether
the Limitation of Civil Rights Act, R.SS. 1953, c. 95, applicable—
Whether procedural and not applicable to Manitoba action.

The defendant C purchased a tractor-trailer from a dealer in Saskatchewan,
but wished to make D appear to be the owner. Consequently, I' went
through the form of purchasing the equlpment and made a down-
payment with moneys supplied by C. In the conditional sale agreement,
the dealer reserved title and D signed a promissory note for the unpaid
balance. The agreement was assigned and the note endorsed to the
plaintiff finance company, which knew who was the real owner. Subse-
quently D transferred the equipment to C, and this transfer agreement
was concurred in by the plaintiff and the dealer. C then purported to
give a promissory note for the unpaid balance to D. This note was
endorsed by D to the dealer and then to the plaintiff, which sue¢ upon
it in Manitoba. The transfer agreement provided that this last men-
tioned note was collateral only to the original sale agreement and the
note already held by the plaintiff. The trial judge maintained the
action because s. 18 of The Limitation of Civil Rights Act was found
to be.ultra vires. The Court of Appeal dismissed the action. The plain-
tiff appealed to this Court and abandoned any argument against the
validity of the.legislation.

Held: The appeal should be dismissed..

*PresENT:- Kerwin C.J. and Taschereau, Locke, 'Cartwright, Fauteux,
Martland and Judson JJ.
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Per Kerwin CJ. and Taschereau, Cartwright, Fauteux, Martland and
Judson JJ.: The submission that the Act was not applicable because
the vendor had no lien for “all or part of the purchase price”, failed.
D was not the vendor to C but merely a nominee or agent of C
executing formal documents for the purpose of putting the paper title
in the person who was, from the beginning and to the knowledge of
the plaintiff and the dealer, the real purchaser and equitable owner.
There was, therefore, a reservation of a lien for all or part of the
purchase price when the property was sold to D. The note given for
that transaction was not enforceable under the Act because no debt
existed to the knowledge of the payee and endorsee. The note given
in the second transaction by the principal C to the agent D was in no
higher position. Since there was a lien reserved there was no right of
personal recovery under s. 18(1). The plaintiff held the note and sued
upon it, knowing that it was given without consideration and without
the existence of any personal obligation to pay.

The sections of the Bills of Exchange Act having to do with the rights of
a holder in due course or the rights of a holder for value against an
accommodation party, had no application.

The second submission to the effect that s. 18 was a procedural rule of the
Courts of Saskatchewan and therefore inapplicable in an action brought
in Manitoba, also failed. The section was in no way concerned with
procedural rules for the enforcement of a right. It was concerned with
substantive law.

It was unnecessary to deal with the validity of the statute since counsel
for the plaintiff had abandonned any argument against it on con-
stitutional grounds.

Per Locke J.: There was no consideration for the giving of the note, to
the knowledge of the plaintiff who sued qua endorsee. The promise to
pay, signed by D as the nominee of C, was, to the knowledge of the
plaintiff, unenforceable by virtue of s. 18 of the Act, the rights of the
promissee, in case of default, being limited to repossession. The note
sued upon, being given as collateral security only for a non-existent
debt, to the knowledge of all parties to the action, was thus without
consideration and unenforceable at the suit of the plaintiff.

In the absence of consideration, t,he question as to whether s. 18 of The
Limitation of Civil Rights Act was In conflict with the sections of the
Bills of Exchange Act, dealing with the rights of holders for value or
holders in due course, did not arise in this case.

Since the rights of a holder in due course or a holder for value to whom
a note had been endorsed after maturity without knowledge of the lack
of consideration, did not arise in this case, there was no necessity to
pass on the question of the validity of s. 18 of the Act.

APPEAL from a judgment to the Court of Appeal for

Manitoba!, reversing a judgment of Monnin J. Appeal
dismissed.

J. L. McDougall, Q.C., for the plaintiff, appellant.
H.B. Monk, Q.C. and G. A. Higenbottom, for the defend-
ant, respondent.

1(1959), 16 D.L.R. (2d) 183.

243

1960
——
TRADERS
TFINANCE
CorpN.
L.

V.
CASSELMAN



244 SUPREME COURT OF CANADA [1960]

1960 L. A. Chalmers, for the Attorney General of Canada.

T

Frwaxor W. G. Doherty, for the Attorney-General of Saskatch-
CorpPN.
Too . ewan.

Casssiaay ~ The judgment of Kerwin C.J. and of Taschereau, Cart-

— wright, Fauteux, Martland and Judson JJ. was delivered by

JupsoN J.:—The appellant, Traders Finance Corporation
Limited, sued the respondent, I. G. Casselman, as maker of
a promissory note, which had been given in connection with
the purchase of a tractor-trailer. The purchase was made
in the Province of Saskatchewan, delivery of the property
was taken there and all arrangements in connection with
the transaction were made in that provinece. The proper
law of these transactions is that of the Province of Saskatch-
ewan but the action was brought in the Provinee of Mani-
toba and the main defence pleaded, and the only one that
I propose to consider in these reasons, was based upon s. 18
of the Saskatchewan legislation known as the Limitation of
Cwil Rights Act. This section provides that “When an
article, the selling price whereof exceeds $100, is hereafter
sold, and the vendor, after delivery, has a lien thereon for
all or part of the purchase price, the vendor’s right to
recover the unpaid purchase money shall be restricted to
his lien upon the article sold, . . . .” This defence failed at
the trial because of the conclusion of the learned trial judge
that the legislation was beyond the provincial power and
an infringement of the exclusive jurisdiction of Parliament
under s. 91(18) of the British North America Act in so far
as it purported to affect the liabilities of parties to bills of
exchange and promissory notes. The Court of Appeal
reversed this conclusion, Adamson C.J.M. dissenting. On
appeal to this Court, counsel for the plaintiff-appel.ant
abandoned any argument against the legislation on constitu-
tional grounds. It is, therefore, unnecessary to deal with the
point further and I confine my reasons to a consideration of
the only two grounds that were urged against the applica-
tion of the legislation to the facts of this case. The first was
that the legislation did not apply because of the peculiar
form which the transaction took in this case, where the
vendor according to the documents executed had no lier. on

1(1959), 16 D.LR. (2d) 183.



S.C.R. SUPREME COURT OF CANADA

the property for “all or part of the purchase price.” The
second was that this legislation should be characterized as
procedural and, in consequence, held to be inapplicable to
an action brought on the note in the courts of the Province
of Manitoba. I will deal with these submissions in turn.

The first submission makes it necessary to examine in
some detail the form and substance of the transaction. The
respondent Casselman wished to purchase a tractor-trailer
from Transport Equipment Company Limited, a dealer
carrying on business in the City of Regina. His intention
was to incorporate a company which would own this vehicle
and to have this company lease it to a transport company,
Delarue Bros. Limited, which was engaged in the long
distance haulage business between Regina and Toronto.
Because the licensing regulations of the Frovince of Ontario
did not permit operators to use leased equipment, to procure
this licence it was decided to make Delarue Bros. Limited
appear to be the owner. Therefore, Casselman caused
Delarue Bros. Limited to go through the form of purchasing
this equipment from the dealer with a substantial down-
payment supplied by him. The usual conditional sale agree-
ment was signed whereby the dealer reserved title. Attached
to the agreement was the usual promissory note for the
unpaid balance, which Delarue Bros. Limited signed. The
agreement was then assigned and the note endorsed by the
dealer to the appellant Finance company. All these trans-
actions took place on September 30, 1952 and there is no
doubt on the evidence that the Finance company knew that
Delarue Bros, Limited was not the real purchaser and that
Casselman Carriers Limited or Casselman personally was
supposed to be in the background.

As the ostensible owner, Delarue Bros. Limited obtained
a licence from the Province of Ontario and was then ready
to transfer the equipment to the real owner and take a lease
back. The transfer was made on October 14, 1952 by an
agreement between Delarue Bros. Limited and Casselman
Carriers Limited, concurred in by the Finance company and
the dealer. Casselman Carriers Limited purported to give
a new promissory note for the unpaid balance to Delarue
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Bros. Limited, the apparent original purchaser. This is the
note sued upon and it was endorsed by Delarue Bros. Lim-
ited to the dealer, and then to the Finance company.

The transfer agreement provides that it is not to disturb
or affect in any way the security held by the Finance com-
pany on the equipment and that the new promissory note
signed by Casselman Carriers Limited “shall not constitute
payment of the Conditional Sale Contract and/or the
promissory note given by the original Purchaser to the
Dealer and now held by the Corporation (Traders Finance)
and shall be collateral only to the said original Conditicnal
Sale Agreement and the promissory note already held by
the Corporation.”

The new note was signed in this form: “Casselman Car-
riers Ltd. I. G. Casselman”. The company, however, had
not at that time been incorporated and both Courts have
held that in the absence of other defences, a note so signed
would have involved Casselman in personal liability. In this
Court, counsel for Casselman did not question this finding
and confined his argument to the other defences.

It is at once apparent that when Delarue Bros. Limited
transferred this property to Casselman there was no reserva-
tion of title. Delarue Bros. Limited transferred all its right,
title and interest, which was, of course, subject to the
reservation of the legal title contained in the conditional
sale agreement when Delarue became the apparent pur-
chaser. If Delarue Bros. Limited had been an actual vendor
of this equipment to Casselman the transaction would not
be within s. 18 above mentioned because the vendor, in the
words of the legislation, would, after delivery of the prop-
erty, have no lien thereon for all or part of the purchase
price. But Delarue Bros. Limited was not the vendor of this
equipment to Casselman but merely a nominee or agent of
Casselman executing formal documents for the purpose of
putting the paper title in the person who was, from the
beginning and to the knowledge of the Finance company
and the dealer, the real purchaser and equitable owner.
There was, therefore, a reservation of a lien for all or part
of the purchase price when the property was sold to the
known agent for Casselman. The note given for that trans-
action was not enforceable under the statute because no
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debt existed to the knowledge of the payee and endorsee and

247

1960
—

the note given in the second transaction by the principal  Travers

Casselman to the agent Delarue Bros. Limited and
ultimately endorsed to the appellant Finance company is

Fiyance

CogpN..
Lrp.
v

in no higher position. In spite of the form, this transaction CASS_EE«AN
was one between the dealer and Casselman through the JudsonJ.

intervention of an agent. It was done in two stages instead
of one. There was a lien reserved and therefore there is no
right of personal recovery. I have reached this conclusion on
a consideration solely of s. 18(1). I do not regard the trans-
action as involving an agreement to make the provisions
of the Act inapplicable and econsequently null and void
under s. 28. There was in fact no such agreement, either
express or implied, for the form of the transaction was
dictated solely by the determination to evade the licensing
regulations of the Province of Ontario.

On this branch of the case, I therefore conclude that there
was no debt between Casselman and Delarue Bros. Limited
or between Casselman and the dealer because by the terms
of the statute there could be no personal obligation to pay
the unpaid balance in a transaction of this kind. The
Finance company holds this note and sues upon it, knowing
that it was given without consideration and without the
existence of any personal obligation to pay. There is no
suggestion here that Traders Finance was a holder in due
course or a holder for value with Casselman as an accom-
modation maker. The sections of the Bills of Exchange Act
having to do with the rights of a holder in due course or the
rights of a holder for value against an accommodation party
have no application and the action on the note fails unless
it can be successfully argued that the legislation is a
procedural rule of the Courts of Sagkatchewan and in-
applicable in an action brought in Manitoba.

The appellant, in my opinion, has set itself an impossible
task in seeking to have this legislation characterized as
procedural. The section takes away a personal right of action
for the balance of the unpaid purchase price if a lien is
reserved. It is in no way concerned with procedural rules
for the enforcement of a right. Therefore, the fact that there
is no equivalent legislation in the Province of Manitoba
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1960 does not help the appellant. This was undoubtedly a Sas-

F’!‘I;m::%ké% katchewan cause of action, without a single ele.ment which
Coreny., Inight connect it with the Province of Manitoba. Even
Lf)” in the absence of persuasive authority it is difficult tc see
CasseLman how the Manitoba Court could have done other than char-
JudsonJ. acterize the matter as one of substantive law. While it is
—  true that the Manitoba Court must characterize this legis-
lation by its own tests of what is procedure and what is sub-

stantive law and is not bound by what another jurisdiction

may have done, there is no problem of conflicting char-
acterization here because the Manitoba Court took the same

view as that of the Saskatchewan Court of Appeal in Ciana-

dian Acceptance Corporation Limited v. Matte', where this

very section was characterized as a matter of substartive

law and not procedure. In that case the conditions were in

reverse. The plaintiff sued on a Manitoba contract in the

Courts of Saskatchewan. This statute was pleaded as a

defence on the ground that it was a procedural rule of the

forum. The judgment of the Court of Appeal was that the

matter was one of substantive law and not of procedure and

that this Saskatchewan legislation had no application to

the Manitoba contract under litigation. I agree with this

conclusion.

I would dismiss the appeal with costs. There should be
no costs to or against the Attorney General of Canada or
the Attorney-General for Saskatchewan.

Lockk J.:—In my opinion the ground upon which this
appeal should be dismissed is that, as it was found by
Mr. Justice Coyne in the Court of Appeal? there was no
consideration for the giving of the note, to the knowledge
of the appellant who sues qua endorsee.

It was, no doubt, by reason of the fact that this defence
was not clearly pleaded in the statement of defence and
presumably not argued before Monnin J. that the question
was not dealt with by him. While not raised expressly in the
notice of appeal to the Court of Appeal, I judge that it was
argued there, though the reasons delivered by Tritschler J.A.

1(1957), 22 W.W.R. 97, 9 DL.R. (2d) 304.
2(1959), 16 D.L.R. (2d) 183.
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do not mention the matter. The defence appears to me to be
sufficiently raised by paras. 11 and 12 of the statement of
defence.

I also agree with Coyne J.A. that, in the absence of con-
sideration, the question as to whether subs. (1) and (4) of
s. 18 of the Limitation of Civil Rights Act of Saskatchewan,
R.S.S. 1953, c. 95, are in confliect with the sections of the
Bills of Exchange Act, dealing with the rights of holders for
value or holders in due course, does not arise in the circum-
stances of the present case. That the Province may validly
restrict the rights of the vendor under the conditioned sale
agreement in the manner described in the section is not
questioned.

The evidence, in my opinion, supports the finding that
the manager of the appellant company was aware at the
time that, in entering into the agreement to purchase the
equipment dated September 30, 1952, and in signing the
promissory note bearing that date in which Transport
Equipment Co. Ltd. was named as the payee, Delarue
Brothers Ltd. acted simply as the nominee of Casselman
for the purposes explained in the evidence.

The conditional sale contract and the promissory note
were assigned and endorsed respectively to the appellant
and it was upon this security that the moneys were
advanced by it to pay the purchase price of the equipment,
apparently at or about the above mentioned date.

The undated transfer agreement, found by the learned
trial judge to have been executed on October 14, 1952, was
made with the consent of the appellant, and it was on that
date that the promissory note sued upon was given by
Casselman to Delarue Brothers Ltd. and negotiated by
endorsement to the appellant.

While the conditional sale contract on the face of it
obligated Delarue Brothers Ltd. to pay to the vendor by
instalments the balance of the purchase price amounting
to $20,391.35, the promise to pay was, to the knowledge of
the appellant, unenforceable by virtue of the provisions of
8. 18, the rights of the promisee, except in certain respects
with which we are not concerned, being limited in case of

default to repossessing the machinery.
80667-9—5
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E‘i‘j The transfer agreement referring to the note then given

Travers by Casselman, so far as it needs to be considered, reads:

Félgég\fE The Dealer and Purchaser further agree that the new promissory note

Lo, drawn by the Sub-Purchaser (Casselman) payable to the Purchaser
. (Delarue Brothers Litd.) and by the Purchaser and the Dealer endorsed to
CAS_S_EEMN the Corporation shall not constitute payment of the Conditional Sale
LockeJ. Contract and/or the promissory note given by the original Purchaser to
_ the Dealer and now held by the Corporation and shall be collateral only
to the said original Conditional Sale Agreement and the promissory note

already held by the Corporation.

The note sued upon, being given as collateral security only
for a non-existent debt, to the knowledge of all of the parties
to the action, was thus without consideration and unenforce-~
able at the suit of the appellant.

While upon the argument before us counsel for the appel-
lant stated that he did not contend that subs. (1) and (4)
of s. 18 of the Limitation of Civil Rights Act were ultra vires
and did not seek to support the judgment in the appellant’s
favour given at the trial on that ground, we would not, in
my opinion, be relieved of our duty to deal with that ques-
tion if the rights of a holder in due course or a holder for
value to whom the note had been endorsed after maturity
without knowledge of the lack of consideration -were
involved. The learned trial judge and the learned Chief Jus-
tice of Manitoba have both expressed the opinion that
these portions of the section, in so far as they affect the
rights of the holder of a negotiable instrument, are ultra
vires the Province, while Coyne and Tritschler JJ.A., who
constituted the majority in the Court of Appeal, have
expressed the contrary opinion.

It is well that it be made clear that no such questions.
arise in this action. There is nothing in the reasons for jidg-
ment delivered in this Court in the case of Attorney-Genreral
for Alberta and Winstanley v. Atlas Lumber Co. Ltd.l,
which as between the original parties to the note affects the
rights of the promissor to rely upon either the lack or a
failure of consideration by way of defence.

I would dismiss this appeal with costs. I would maks no
order as to the costs of the Attorney General of Canada or
of the Attorney-General of Saskatchewan.

Appeal dismissed with costs.

1719411 S.CR. 87, 1 DL.R. 625.
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EVA KAUFFMAN (Plaintiff) ............ AppELLANT; 1959
*Dec. 3, 4

AND —_—

TORONTO TRANSIT COMMISSION 1960

RESPONDENT. 3., 96

(Defendant) ................... cees

ON APPEAL FROM THE COURT OF APPEAL FOR ONTARIO

Negligence—Passenger injured on escalator—Persons preceding victim
scuffling and falling back on victim—Whether duty to provide
attendant—Whether negligence in having metal-clad hand rail instead
of rubber type—Absence of causality.

The plaintiff, who was going up an escalator of the defendant, was pre-
ceded by a man and two youths ahead of the man. The two youths
started pushing each other and fell on the man. All three fell on the
plaintiff who was knocked down and carried up the escalator. The jury
found negligence on the part of the defendant in that it (1) had
installed an untested hand rail and (2) had failed to supply super-
vision. This verdict was set aside by the Court of Appeal on the
grounds of absence of causality and of a duty to provide attendants.
The plaintiff appealed to this Court.

Held (Cartwright J. dissenting) : The appeal should be dismissed.

Per Kerwin CJ. and Judson J.: While the obligation upon carriers of
persons is to use all due, proper and reasonable care and the care
required dis of a very high degree, such carriers are not insurers of the
safety of these persons. On the first ground of negligence, the defendant
has met the required standard of care to carry safely as far as reason-
able care and forethought can attain that end. The fact that the hand
rail used was round, corrugated and metal-clad, while the type in use
in escalators in some other cities was oval in shape and made of black
rubber, did not contribute to the accident. That hand rail was installed
after a thorough investigation.

As to the second ground of negligence, the defendant did not owe the
plaintiff a duty to supply supervision. What occurred was not a
danger, usual or unusual, which the defendant knew or ought to have
known. Moreover, the jury’s finding was not justified by the evidence.

*PresENT: Kerwin CJ. and Locke, Cartwright, Martland and Judson JJ.
80667-9—5%
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Per Locke and Martland JJ.: There was no evidence in this case upon
which a jury might be asked to find that there was a legal duty to
preserve order among the passengers so that other passengers might
not be injured. Construing the first finding of the jury as sayinz that
the type of hand rail used was inadequate compared to a rubber type,
it was apparent from the evidence that the nature of the grip upon
the hand rail had nothing whatever to do with the accident.

Construing the jury’s finding of lack of supervision as meaning a failure to
have an attendant in the immediate vicinity of the escalator who could
instantly stop it, the case of the plaintiff was not assisted. It could not
be said that a reasonable person would contemplate injury to persons
such as occurred in this case, or that the defendant was under & duty
of maintaining an attendant at the foot of the escalator to avoid the
consequences of disorderly conduct on the part of those using it.

Per Cartwright J., dissenting: The second answer of the jury should be
construed as s finding that the defendant ought to have maintained
such a system of supervision that the escalator could and would be
promptly stopped in an emergency. There was evidence that scme of
the injuries would have been avoided if the escalator had been stopped
promptly. There was a considerable body of evidence that in the case
of many escalators, including some in several large stores in the city,
there are employees in close proximity who are shown how to stop the
escalator and instructed to stop it at once if an emergency arises. The
jury was entitled to be guided by that evidence and to fix the
standard of care accordingly.

APPEAL from a judgment of the Court of Appeal for
Ontario*, reversing a jury’s finding on negligence. Appeal
dismissed, Cartwright J. dissenting.

J.J. Robinette, Q.C., and I. W. Outerbridge, for the rlain-
tiff, appellant.

Hon. R. L. Kellock, Q.C., and D. J. Wright, for the
defendant, respondent.

The judgment of Kerwin C.J. and of Judson J. was
delivered by

Tae CaIEF JUustice:—This is an appeal against a judg-
ment of the Court of Appeal for Ontario® allowing an appeal
from the judgment of McLennan J. after the verdict of a
jury and dismissing the action of the appellant, Eva
Kauffman. About midnight on February 11, 1955, she and a
companion, as paying passengers, alighted from a north-
bound subway train at the St. Clair Avenue station, all of
which was part of the transportation system operated by
the respondent, Toronto Transit Commission, in the City
of Toronto. Together with a number of other people they

1119591 O.R. 197, 18 DLR. (2d) 204.
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made their way to an escalator upon which the appellant
stepped first, followed by her companion. Immediately in
front of the appellant was a man and in front of him two
young men. The latter began scuffling and fell against the
man who, as a result, was knocked back upon the appeliant.
Either these three or at least two of them rested upon the
appellant and from the evidence it is undoubted that a great
part of the severe injuries she sustained was as a result of
her being in that position.

In the action brought by the appellant against the
respondent the statement of claim alleged negligence on
the part of the respondent as follows:

(a) It failed to provide an attendant who could stop the escalator,
or in the alternative if an attendant was provided he failed to stop the
escalator when he knew or ought to have known the Plaintiff had fallen.

(b) In designing the escalator it failed to take into consideration the
danger inherent in its use, namely, that it would be subject to large crowds
attempting to ride it at the same time and what might be expected to
happen if someone above lost his balance and fell against those below.

(¢) It failed to design a handrail adequate for the purpose, especially
in the event passengers were jostled by those above.

(d) It failed to provide adequate supervision of its passengers to
prevent them jostling each other while on the escalator.

(e) The ascent of the escalator was too steep and the speed too fast.

(f) It failed to erect signs showing the location of the emergency but-
tons so that those in the vieinity of the escalator could stop it readily.

The questions put to the jury and their answers are as
follows:
1. Q: Was there any negligence on the part of the defendant which
caused or contributed to the accident? Answer “Yes” or “No”.

A: Yes.

2. Q: If your answer to Question 1, is “Yes, of what did such negligence
consist?”’ Answer fully.

A: That the defendant, in acquiring an escalator of radical departure
in handrail design, did not sufficiently test or cause to be tested
by qualified experts, the co-efficient of friction and contour of
the Peelle Motor Stair handrail.

That the defendant failed to supply supervision.
3. Q: Imrespective of how you answer the other questions, at what
amount do you assess the total damages of the Plaintiff?

A: $35,000.00. )

The allegation contained in (e¢) of the statement of claim
was withdrawn at the trial and that in (f) must be taken
to be negatived by the findings of the jury. As the amount
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claimed in the statement of claim was $25,000, judgment
was entered for that sum. No question as to the amount
of damages was raised in the Court of Appeal or in this
Court.

The Court of Appeal was unanimous in setting aside the
judgment. As to the first finding of negligence, the Court
was of opinion that there was no evidence to justify a ind-
ing that the type of handrail in use at the St. Clair Avenue
station was a contributing cause of the appellant’s accident,
and, as to the second ground, that it was not supported by
the evidence and in any event was not part of the duty
owing by the respondent to the appellant.

I take it that the respondent was a carrier of the appe-lant
for hire but even on that assumption the appeal in my
opinion fails. Construing the first finding of negligencs, as
did the Court of Appeal, in a manner most favourable to
the appellant, I agree that the attack by her upon the hand-
rail was with reference to its design. In the type of esca’ator
upon which the accident oceurred, known as the Peelle
escalator, the handrail was round, corrugated and metal
clad, while the type of handrail in use in escalators in some
other cities was oval in shape and made of black rubber.
Accepting the proposition that a person could secure with
his hand a more secure grip upon the oval rubber rail than
on the circular metal rail, evidence was given that accicents
had been caused in other places because the hands of riders
could not be disengaged as easily from the rubber rail as
from the metal one at the point where the rail enters the
newel post. Although it appears that a considerable saving
was effected by the adoption of the Peelle escalator, that
action was taken after a thorough investigation by the
respondent and its advisers. The statement in the Privy
Council in Vancouver General Hospital v. McDaniel', fol-
lowed and applied in MacLeod v. Roe?, that “a defendant
charged with negligence can clear his feet if he shows that
he acted in accord with general and approved practice”
applies to an action by a passenger against the carrier. It
should be pointed out, however, that the statement of Lord
Dunedin in Morton v. Dizon?, referred to in the reasons for

1(1934) 152 L.T. 56 at 57-8. 2119471 S.CR. 420, 3 D.L.E.. 241.
3119091 S.C. 807 at 809.
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judgment of the Court of Appeal and which, as pointed out 190

in those reasons, was quoted and applied by Lord Normand KAUB;)FMAN
in Paris v. Stepney Borough Council', must be read and Toronto

applied with care. That statement is: %“:;;f;"

Where the negligence of the employer consists of what I may call KervKC 3
a fault of omission, I think it is absolutely necessary that the proof of 0
that fault of omission should be one of two kinds, either—to shew that
the thing which he did not do was a thing which was commonly done by
other persons in like circumstances, or—to shew that it was a thing which
was so obviously wanted that it would be folly in anyone to neglect to
provide it.

The decision of the House of Lords in Morris v. West
Hartlepool Steam Navigation Co. Ltd .2, and particularly the
remarks of Lord Cohen at p. 578 “that the use of the word
‘folly’ may lead to misconception of what the law is if it is
read in the sense of ‘ridiculous’”, indicate the futility of
attaching too much importance to the words of an expres-
sion used in a judgment rather than to the reasons under-
lying it.

While the obligation upon carriers of persons is to use all
due, proper and reasonable care and the care required is
of a very high degree, Readhead v. Midland Railway CoB,
such carriers are not insurers of the safety of the persons
whom they carry. The law is correctly set forth in Halsbury,
3rd ed., vol. 4, p. 174, para. 445, that they do not warrant
the soundness or sufficiency of their vehicles, but their
undertaking is to take all due care and to carry safely as far
as reasonable care and forethought can attain that end.
Here the respondent has met that standard of care so far
as the first ground of negligence found by the jury is
concerned.

As 1o the second ground of negligence found by the jury,
I agree with the Court of Appeal that such a finding is not
justified by the evidence. Furthermore I find it impossible
to say that the respondent owed the appellant the duty of
supplying supervision. In view of the charge of the trial
judge it may be taken that the jury meant by their second
finding that in view of the fact that the respondent was
using the Peelle installation at the St. Clair Avenue station,

1719511 A.C. 367 at 382. 2119561 AC. 552.
3(1869), LR. 4 Q.B. 379.
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where crowds might be expected, someone on its behalf
should have been on duty at all times to stop the escalator
if some unexpected event, like that in question, occurred.
To place such a duty upon the respondent is unjust:fied.
What occurred was not a danger, usual or unusual, which
the respondent knew or ought to have known.

The appeal should be dismissed with costs, if demar.ded.

The judgment of Locke and Martland JJ. was delivered
by

Locke J.:—The direct cause of the fall sustained by the
appellant, as is made clear by the evidence, was the wrong-
ful and grossly negligent conduct of two young men named
Peters and Auchincloss who were standing ahead of the
appellant and who commenced to wrestle on the escalator
while 1t was ascending. In wrestling with each other they
apparently fell backward against a third young man
described by the appellant as a large man, and he in turn
against and upon the appellant. From the scant description
in the evidence of these three men whose combined weight
was suddenly and without warning projected against the
appellant, it may properly be inferred that their weight
aggregated not less than 450 Ibs.

In an attempt to engage the liability of the transit com-
mission for the wrongful acts of these two men, one of the
counts of negligence asserted in the statement of claim was
that the respondent had “failed to provide adequate super-
vision of its passengers to prevent them jostling each cther
when on the escalator.” It was apparently in respect of this
head of negligence that the second answer of the jury was
made, since it read:

The defendant failed to supply supervision.

The basis of this allegation would appear to be that a
carrier of passengers for reward who invites them to use its
premises for passing from one of its conveyances to ancther
is under a legal duty to preserve order among them so that
other passengers will not be injured. There is no evidence
in the present matter upon which a jury might be asked to
find that, in the circumstances, any such duty rested upon
the respondent. There is nothing to suggest that these two
men whose wrongful act resulted in the appellant being
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thrown backward on the escalator had theretofore been
guilty of any rowdy or disorderly conduet which would sug-
gest that any injury to other passengers might be reasonably
apprehended. While the names of these young men were
obtained they were not called by either side as witnesses at
the trial and they were not made parties to the action.

The liability, if there is such, must be based upon the
other grounds and can be supported, if at all, only by the
answer made by the jury to the second question which
reads:

The defendant, in acquiring an escalator of radical departure in hand-
rail design did not sufficiently test or cause to be tested by a qualified
expert the co-efficient of friction and contour of the Peelle Motorstair
handrail.

The jury apparently adopted the expression “co-efficient of
friction” from evidence given by some of the experts in the
course of the hearing. This refers in its context to the
adhesive qualities of the material of which the handrail
was made and a great deal of time was taken up at the trial
in demonstrating what appears to require no demonstra-
tion, that a handrail having a rubber covering is more
easily gripped and has greater adhesive qualities than one
with a surface of metal. According to some of the witnesses,
the difference is slight but, in the view I take of the matter,
the point is of no moment.

The language of a jury in explaining the reasons for its
verdict ought not to be construed too narrowly: Pronek v.
Winnipeg, Selkirk and Lake Winnipeg Raillway Company?.
Adopting this view, the answer, giving it the most favour-
able interpretation from the standpoint of the appellant,
may be construed as a finding that the handrail of the Peelle
escalator was inadequate for the purpose for which it was
intended, in that it was more difficult to grip firmly than
the handrail used by the Otis-Fenson Elevator Company
and the Westinghouse Company, which were at the time
the largest suppliers of such equipment in Canada and the
United States.

The appellant is a lady of some sixty years of age and,
on the evening of the accident in company with a Mrs.
Mathewson, entered the escalator en route from a station

1719331 AC. 61 at 66, 1 DL.R. 1, 40 CR.C. 102.
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of the underground to a street car in the street above, to
complete her journey home. She was wearing woollen gloves
and says that she gripped the handrail with her right hand
as the escalator moved up and that, when it was about one-
third way to the top, she heard the noise of a scuffle ahead
of her and was immediately thereafter knocked backwards.
The person whom she deseribed as the large man fell on
top of her and the two young men on top of him.

It is perfectly apparent from the evidence that the nature
of the grip upon the handrail had nothing whatever to do
with the accident. It is impossible to suggest seriously that
when the weight of three men amounting to approximetely
450 lbs. was projected suddenly from above against this
elderly lady she would not have fallen backwards, whatever
the nature of the grip upon the handrail. There is no evi-
dence in this record to suggest otherwise, as is pointed out
by Mr. Justice Morden. The case appears to have been
presented to the jury as if it were a contest as to whether
a passenger upon the escalator would not have a firmer
grip upon a handrail covered with rubber than upon the
metal handrail of the Peelle escalator, without considering
whether in the circumstances described in the evidence it
would have made the slightest difference. It is obvious that
it would not have.

Unless the nature of the covering of the handrail either
caused or contributed to the accident, the material of which
it was made is in the present matter of no moment. These
considerations are sufficient to dispose of this appeal in so
far as it involves the issue of liability for the appellant’s
fall backwards upon the escalator, since the respondent is
not liable for the wrongful act of Peters and Auchineloss.

There is some evidence in this record upon which a jury
might properly find that, in addition to the injuries sus-
tained by the appellant when she fell backwards and the
three men fell upon her, further injury was occasioned
thereafter by reason of the fact that the escalator was not
stopped. Though the respondent is not liable for any injuries
caused by the fall itself, it might have been contended that
a duty rested upon it to instantly stop the escalator when
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the fall occurred. Thus, to the extent that the injuries were
increased during this interval, it might be said that the
respondent was liable.

This aspect of the matter was not put to the jury as a
distinct issue, the appellant’s position throughout having
been that the respondent was liable for the fall itself by
reason of the insufficiency of the handrail. Sub-para. (a) of
para. (4) of the statement of claim, which contained the
counts of negligence, alleged that the respondent had “failed
to provide an attendant who could stop the escalator, or
in the alternative if an attendant was provided he failed to
stop the escalator when he knew or ought to have known
the plaintiff had fallen.”

There was evidence that, in a booth or compartment
occupied by a ticket collector some 80 feet distant from the
foot of the escalator, there was a button which would enable
the collector to bring the escalator to a stop immediately.

The ticket collector had died before the trial and his
evidence had not been taken de bene esse. This count of
negligence was explained to the jury in the judge’s charge
but nothing was said as to the extent of the liability of the
respondent for the appellant’s injuries if it was not liable,
for such that resulted from the fall itself and the falling
of the three men on top of her, and the learned trial judge
was not asked to instruct the jury upon this aspect of the
matter.

As T have pointed out, one of the counts of negligence
alleged in terms the negligence to be a failure to provide
adequate supervision, and it is only in this count that the
word “supervision” appeared. Accordingly, the answer find-
ing a failure to supply supervision should, in my opinion,
be held to refer to the alleged failure to supply adequate
supervision of the passengers. If there had been any doubt
upon the matter, the jury might have been asked when they
returned to clarify this answer but no such request was
made on behalf of the appellant and a motion for judgment
was made upon the findings as they were made. In the judg-
ment of the Court of Appeal, however, Morden J.A. has
treated the matter as if the answer referred to the count
made in sub-para. (a) of para. 4 above quoted.
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If the matter be thus considered, it is to be noted that

KAUFFMAN the ticket collector was an attendant who could stop the
Tosowto  escalator by using the button in the ticket booth and there

TRANSIT
Comm.

Locke J.

is no finding of negligence on the part of the ticket collestor
for failing to do so. Both the specific charges in sub-para. (a)
are accordingly negatived unless the finding of lack of
supervision be construed as meaning a failure to have an
attendant in the immediate vicinity of the escalator who
could instantly stop it if an accident such as this occurred.

I would not so construe the finding but, if this is to be
taken as its meaning, the case of the appellant is not, in
my opinion, assisted.

The evidence given on behalf of the respondent at the
trial shows that the Peelle escalator was chosen for use in
the subways in Toronto on the advice of Charles DeLeuw,
a consulting engineer of very wide experience in such mat-
ters, and of W. H. Patterson, the chief engineer of the
respondent, who investigated the various available escala-
tors before it was decided to install the esealators in ques-
tion. Escalators of the same kind and employing the same
type of handrail had been theretofore installed in the New
York bus terminal in considerable numbers and had keen
found satisfactory, and there is nothing in the evidence to
suggest that from a mechanical standpoint the escalator
in question had not worked perfectly since its installazion
and was not operating properly on the night in question.
I find nothing in this evidence, therefore, to suggest
that, due to any apprehension of anything going wrong
mechanically, there was any ground for imposing upon the
transit commission any obligation to have an attendant at
the place in question other than the collector who had the
means at hand to stop the operation instantly. It cannos be
said, in my opinion, that a reasonable person would con-
template injury to persons using the escalator such as
occurred in the present matter, or that the respondent was
under a duty of maintaining an attendant at the foot of the
escalator to avoid the consequences of disorderly concuct
on the part of those using it.
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In Glasgow Corporation v. Muir', Lord Macmillan said
in part:

The standard of foresight of the reasonable man is, in one sense, an
impersonal test. It eliminates the personal equation and is independent
of the idiosyncrasies of the particular person whose conduect is in question
. . . The reasonable man is presumed to be free both from over-apprehen-
sion and from over-confidence, but there is a sense in which the standard
of care of the reasonable man involves in its application a subjective
element. It is still left to the judge to decide what, in the eircumstances
of the particular case, the reasonable man would have had in contempla-
tion, and what, accordingly, the party sought to be made liable ought to
have foreseen.

In my opinion this appeal fails and should be dismissed
with costs if they are demanded.

CartwricHT J. (dissenting):—The facts out of which
this appeal arises are stated in the reasons of other members
of the Court and in those of Morden J.A., who delivered the
unanimous judgment of the Court of Appeal®.

In approaching the question whether the jury’s verdict
was rightly set aside it is necessary to bear in mind certain
well settled principles, which are sufficiently stated in the
following three quotations:

In Jamieson v. Harris®, Nesbitt J., speaking for the major-
ity of the Court, said:

We fully recognize the principle that if the verdict could fairly be
supported upon any evidence upon which reasonable men might come to
a conclusion in its favour that it should not be set aside because the
appellate court did not agree with the conclusions reached. We also fully
agree that answers by a jury to questions should be given the fullest pos-
gible effect, and, if it is possible to support the same by any reasonable
construction, they should be supported.

In C.N.R. v. Muller*, Duff C.J.C., speaking for the
majority of the Court, said:

We premise that it is not the function of this Court, as it was not the
duty of the Court of Appeal to review the findings of fact at which the
jury arrived. Those findings are conclusive unless they are so wholly unrea-
sonable as to show that the jury could not have been acting judicially.
In construing the findings, moreover, one must not apply a too rigorous
critical method ; if, on a fair interpretation of them, they can be supported
upon & reasonable view of the evidence adduced, effect should be given
to them.

1119431 A.C. 448 at 457.

2719591 O.R. 197, 18 D.L.R. (2d) 204.
3(1905), 35 S.C.R. 625 at 631.

4119341 1 D.L.R. 768 at 769, 41 C.R.C. 329.

261

1960
——

KavurFrMAN
v,
ToroNTO
TRANSIT
CoMMm.

Tocke J.



262

1960
——
KAUFFMAN
V.
TorONTO
TRANSIT
ComMM.

Cartwright J.

SUPREME COURT OF CANADA [1960]

In Sigurdson v. B.C. Electric Railway Co. Ltd.!, Lord
Tucker, delivering the reasons of the Judicial Committee,
said:

Before turning to examine the summing-up in the light of =-hese
criticisms it may be well to observe that the issues involved in this and
other similar cases turn upon questions of fact and that when a jury is
the tribunal of fact to which those issues are committed their findings—
subject to questions of misdirection or misreception of evidence—cennot
be set aside unless they are of such a nature that having regard tc the
evidence no reasonable men could have arrived thereat. It is not fcr an
appellate court however much it may differ from the conclusions reached
by the jury to substitute its own findings for those of the jury.

I, of course, do not suggest that these principles were
absent from the minds of the learned Justices of Appeal.
It was by virtue of their application that, in dealing with
the jury’s second finding of negligence, Morden J.A. said:

The second ground of negligence found by the jury was that “the
defendant failed to supply supervision”. Counsel for the appellant made
a, vigorous attack upon this finding. He submitted that if it meant the
defendant should have provided attendants whose duty it would ke to
prevent passengers jostling (as pleaded in paragraph 4(d)) then it was not
a good finding in law. The respondent’s counsel submitted that the jury
meant the failure of the defendant to have an attendant immediately
beside the escalator whose duty it would have been to stop the escalator
at the time the riders fell, (Paragraph 4(a)). There was evidence thal the
plaintiff suffered the greater part of her injuries after her fall and as she
was being carried up the escalator lying under the bodies of two or three
persons. For the purpose of this appeal, I am prepared to construe liberally
this finding of the jury and accept the interpretation the responcent’s
counsel places on it.

In my view, read in the light of the evidence and of the
full and careful charge of the learned trial judge, this answer
of the jury should be construed as a finding that the defend-
ant ought to have maintained such a system of supervision
of its escalator that it could and would be promptly stopped
if an emergency arose calling for such action.

The question then is whether, so construed, the answer
of the jury supports the verdict.

1 agree with the view implicit in the passage from the
reasons of Morden J.A., quoted above, that there was evi-
dence upon which it was open to the jury to find that the
greater part of the appellant’s injuries would have been
avoided if the escalator had been stopped with reasonable
promptitude after her fall.

119531 AC. 291 at 298-9, [19521 4 DL.R. 1, 69 CR.T.C. 149.
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The mechanical means provided for stopping the escala- 1960

tor consisted of a red button at the top and a similar one KAUFFMAN
at the bottom of the escalator and a third in a collector’s ',}",OBOI‘STO
“cage” situated some 75 or 80 feet from the bottom of the Comm.

escalator and from which it was said the employee stationed Cartwright J.
there would have a view of the escalator. The employee

who was on duty in this “cage” at the time of the accident

died prior to the trial and his evidence had not been taken

de bene esse. It is undisputed that the escalator was not

stopped at any time. When the appellant was knocked down

she was about one third of the way up the escalator. The

time taken to carry a passenger from the bottom to the top

was about twenty seconds.

It is clear that when the three men ahead of her and the
appellant herself fell there must have been a visible state
of emergency; it is also clear that there were sereams from
the appellant and her friend; but nothing was done by any-
one to stop the escalator. No explanation was forthcoming
as to why the employee in the “cage” did nothing. If an
explanation was required the onus of furnishing it rested
upon the respondent whose employee he was and in whose
knowledge the explanation, if any, must have lain.

In these circumstances it was, I think, open to the jury
to find that the respondent was on the horns of a dilemma;
either it had not instrueted its employee to stop the escala-
tor at once if an emergency arose or if it had given adequate
instructions its employee had disregarded them.

There was evidence that some escalators in this country
and in the United States are operated without attendants,
but there was also a considerable body of evidence that
others have properly instructed attendants stationed by
them. Notably, it was shown that in several large stores in
the city of Toronto there are either attendants stationed at
the escalators or clerks, in much closer proximity thereto
than was the employee of the respondent in this case, who
are shown how to stop the escalator and instructed to stop
it at once if an emergency arises.
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1960 The following passage from Phipson on Evidence, 9th ed.,
Kavrrman p. 116, was cited with approval in this Court in Fagnan v.
Tomnmo Ure et al.l:
Transiz On questions involving negligence, reasonableness, and other qualities
Comm. = S ’ ?
- of conduct, when the criterion to be adopted is not clear, the acts or pre-
Cartwright J. cautions proper to be taken under the circumstances, and even the general
—_ practice of the community, or in some cases of the particular individuals,
are admissible as affording a measure by which the conduct in question may
be gauged. Such evidence does not, of course, bind the jury as a fixed legal
standard; it is merely one, amongst other circumstances, by which they
may be guided,

as was also the following statement of Holmes J. in Tzzas

and Pacific Railway Company v. Behymer®:

What usually is done may be evidence of what ought to be done, but
what ought to be done is fixed by a standard of reasonable prudence,
whether it usually is complied with or not.

The duty owed by the respondent to the appellant was,
as is pointed out in the reasons of the Chief Justice, to use
all due, proper and reasonable care, and the care required
is of a very high degree. It is of a higher degree, in my
opinion, than that owed to their customers by those store-
keepers who were shown in the evidenee to have taken the
precautions I have described above.

In a case such as this where the precautions to be taken
are not prescribed by statute “the standard of duty rust
be fixed by the verdiet of a jury”, to use the words of Lord
Wright in Lochgelly Iron and Coal Co. v. M’ Mullan®.

In my view, the learned trial judge could not properly
have withdrawn this issue from the jury; there was evi-
dence, notably that of the established practice in other
Toronto buildings, to support their findings.

In McCannell v. McLean®*, Duff CJ.C., in delivering the
judgment of the Court, said:

There being some evidence for the jury, that is to say, the evidence
being of such a character that the trial judge could not properly have
withdrawn the issue from the jury, the question whether, in such circum-
stances, a jury, considering the evidence as a whole, could not reasonably
arrive at a given finding may be, it is obvious, a question of not a little
nicety; and the power vested in the court of appeal to set aside a verdict
as against the weight of evidence in that sense is one which ought to be

119581 S.C.R. 377 at 381, 13 D.L.R. (2d) 273.
2(1903), 189 U S. 468 at 470.

3119341 AC. 1 at 23.

4[19371 S.C.R. 341 at 345, 2 D.L.R. 639.
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exercised with caution; it belongs, moreover, to a class of questions in 19(_59

the determination of which judges will naturally differ, and, as everyone K AEFM AN
knows, such differences of opinion do frequently appear. .
ToroNTO

In this case I have the misfortune to differ from the %‘;Agff

opinion of the learned Justices of Appeal and that of other CartwrightJ

members of this Court. I do not think it can be affirmed =

that no jury acting reasonably could have found as they did

on the second ground. I do not find it necessary to consider

the other ground on which they based their verdict.

I would allow the appeal and restore the judgment at the
trial with costs throughout.

Appeal dismissed with costs if demanded, CARTWERIGHT J.
dissenting.

Solicitors for the plaintiff, appellant: Haines, Thomson,
Rogers, Howie & Freeman, Toronto.

Solicitor for the defendant, respondent: J. W. H. Day,
Toronto.

INTERNATIONAL BROTHERHOOD OF TEAM- 1959
STERS, CHAUFFEURS, WAREHOUSEMEN AND *Ma;Ts, 14
HELPERS, BUILDING MATERIAL, CONSTRUC- ~—
TION AND FUEL TRUCK DRIVERS, LOCAL E”G_q
NO. 213, VANCOUVER, BRITISH COLUMBIA, Jan.2
AF. OF L. (Defendant) ................ AppELLANT; T

AND

HENRY THERIEN (Plantiff) .......... REesPoNDENT.

ON APPEAL FROM THE COURT OF APPEAL FOR
BRITISH COLUMBIA

Labour—ILiability of union for tort—lllegal threats to picket company
employing independent contractor—Whether contractor has cause of
action against union—The Labour Relations Act, 1954 (B.C.), ¢. 17,
8s. 4, 6, 8, 7—The Trade-unions Act, R.S.B.C. 1948, c. 342.

The plaintiff, an independent contractor, operated a trucking business. He
drove ome truck and hired drivers' to operate the others. The firm
which for years had engaged his services entered into a closed shop

. *}’FESENT: Kerwin CJ. and Taschereau, Locke, Cartwright and Mart-
and JJ.

80667-9—6
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agreement with the defendant, a trade union within the definition
of that expression in the Labour Relations Act. The plaintiff agreed
to hire only union members, but refused to join the union himself,
presumably because he could not lawfully do so. The union threatened
to put his truck off the job and to picket the firm. Finally, the
firm discontinued doing business with him. The trial judge main-
tained the action for damages and granted an injunction restra:ning
the union from interfering with the plaintiff in the operation oi his
business. This judgment was affirmed by the Court of Appeal. The
union appealed to this Court and contended that it was not a legal
entity which could be found liable in tort, and that the evidence did
not disclose a cause of action.

Held: The appeal should be dismissed.

Per Curiam: The plaintiff, being a trade union certified as a barganing

agent under the Labour Relations Act, was a legal entity which could
be made liable in name for damages either for breach of a provision
of the Act or under the common law. The granting by the Legislature,
of rights, powers and immunities to trade unions was quite inconsistent
with the idea that it was not intended that they should be constituted
legal entities exercising these powers and enjoying these immunities
as such. Taff Vale Railway v. Amalgamated Society of Railway Serv-
ants, [1901]1 A.C. 426, applied; Orchard v. Tunney, [19571 SCR. 436;
Society Brand Clothes v. Amalgamated Clothing Workers of America,
(19311 S.C.R. 321; International Ladies Garment Workers Unicn v.
Rothman, [19411 S.C.R. 388, distinguished.

The evidence disclosed a cause of action. By threatening to picket the jobs,

instead of resorting to the grievance procedure in the agreement, the
union was in breach both of the terms of the agreement and of s. 21
of the Labour Relations Act. This resulted in the injurious termination
of the plaintiff’s arrangement with the firm. The plaintiff was asserting
a common law cause of action and to ascertain whether the means
employed were illegal inquiry could be made both at coranmon law and
of the statute law.

Per Kerwin CJ. and Cartwright J.: Assuming, without deciding, tha: the

wrongful act committed by the union was “in connection with a -rade
or labour dispute”, s. 2 of the Trade-unions Act did not assist the
union in the circumstances of this case. The issue as to whethe~ the
Act had been authorized by the union was not raised either on the
pleadings or in the evidence.

The argument that the union did not intend to ignore the grievance

procedure in the agreement, failed on the facts.

Per Taschereau and Locke JJ.: While it was alleged before this Court

that the wrongful acts were not authorized or concurred in by the
union, the point was not argued. If it was intended to raise steh a
defence, the facts relied upon should have been pleaded.

Section 2 of the Trade-unions Act had no bearing upon the matter. The

threats were not done in connection with any trade or labour dispute
within the meaning of the Act, which contemplates disputes between
employers and employees.



S.C.R. SUPREME COURT OF CANADA

Per Martland J.: There was, in this case, no trade or labour dispute within
the meaning of s. 2 of the Trade-unions Act. A difference of view
between an employer and employees on the interpretation of a collec-
tive agreement, in the circumstances of this case, did not constitute “a
trade or labour dispute” within the section.

APPEAL from a judgment of the Court of Appeal for
British Columbia?, affirming a judgment of Clyne J. Appeal
dismissed.

J. L. Farris, Q.C., and V. L. Dryer, Q.C., for the defend-
ant, appellant,

J. J. Robinette, Q.C., and G. Ladner, for the plaintiff,
respondent.

Tae CaEF JUusTicE:—I am in substantial agreement
with the reasons of Locke J. on the two main questions,
i.e., that the appellant is an entity which can be sued and
that it comamitted an actionable wrong.

As to the first, the point is raised at p. 7 of the appellant’s
factum, where it is stated “The Union is not a suable entity:
.............. (¢) under the Trade Unions Act.” This is
expanded at p. 19 of the factum where s. 2 of the Trade-
unions Act, R.S.B.C. 1948, c. 342, is set out in para. (1) of
(c), and at p. 20 the following appears:

(2) It is submitted that this section does not make a trade union a
legal entity. It bears no resemblance to the trade unjon legislation that
was before the Courts in the Taff Vale Case, 1901 A.C. 426.

(3) It is further submitted that section 2 of The Trade Unions Act
prohibits the imposition of liability in this case, because there is no evi-
dence that the members of the appellant union or its governing body
authorized or concurred in any wrongful act.

The point was not considered in the Courts below and cer-
tainly it is not mentioned in any of the reasons for judg-
ment, but, for the reasons given by Cartwright J., I am of
opinion that the point fails. Like him, I am assuming that
the wrongful act committed by the appellant was “in con-
nection with any . . . trade or labour dispute”, but I am
expressing no opinion as to whether or not that is so.

On the second point as to whether it should be found that
the appellant did not intend to ignore the “grievance proce-
dure” referred to in cl. 16 of the Collective Agreement

1(1959), 16 D.L.R. (2d) 646, 27 W.W.R. 49.
80667-9—6%
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between the appellant and City Construction Company,
Limited, I agree with Cartwright J. that the argument fails
on the facts.

The appeal should be dismissed with costs.

The judgment of Taschereau and Locke JJ. was delivered
by

Locke J.:—This is an appeal from a judgment of the
Court of Appeal of British Columbia® which dismissed the
appeal of the present appellant, the defendant in the action,
from a judgment of Clyne J. By that judgment the respond-
ent recovered general damages in the sum of $2,500, special
damages for loss of profit for a named period, and was
granted an injunction restraining the appellant from iater-
fering with the plaintiff, his agents or servants or ary of
them, in the operation of his business by endeavourirg to
induce or coerce the plaintiff to join the defendant union or
from negotiating or dealing with any person, firm or cor-
poration in any way to induce or coerce the plaintiff to join
the said union.

For some years prior to the month of September 1956
the respondent was the owner and operator of a contracting
and trucking business in Vancouver and at the time in ques-
tion owned a tractor and four trucks. He had for years sup-
plied trucks to the City Construction Co. Ltd., a company
carrying on its business in British Columbia, together with
drivers employed by him, and a truck which he himself
operated, these vehicles being used by the construction zom-
pany in connection with their operations, in consideration
of an agreed payment to the respondent. In this arrenge-
ment the position of the respondent was that o an
independent contractor and the truck drivers employed by
him acted as his servants and were paid by him. There was
no written contract between the parties but the evicence
shows that the services rendered were satisfactory tc the
construction company and would have been continued for
an indefinite period of time but for the events ~om-
plained of.

1(1959), 16 D.L.R. (2d) 646, 27 W.W.R. 49.
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The appellant is a trade union, as that expression is
defined in the Labour Relations Act, 1954 (B.C.), ¢. 17, s. 1.
Local no. 213, the appellant in these proceedings, is an
organization forming part of an international union which
has its headquarters in the United States.

On September 28, 1955, the appellant had entered into
an agreement as to wages and working conditions with the
City Construction Co. Ltd. as the bargaining agent of the
truck drivers employed by that company and which covered
all construction work undertaken by it in the province.
While no evidence was given upon the point, it appears to
have been assumed throughout that the union had been cer-
tified as the bargaining agent of these employees under the
provisions of the Labour Relations Act and was, accordingly,
empowered to contract in writing on their behalf in regard
to their working conditions, rates of pay and other matters
commonly forming part of a collective agreement.

Clause 10 of this agreement read:

When Truck Drivers are required, competent Union men, members of
Local No. 213, shall be hired. When competent Local No. 213 Union men
are not available, then the employer may obtain Truck Drivers elsewhere,
it.being understood that they shall join the Union within thirty (30) days
or be replaced by competent Union tradesmen when available. It is the
prerogative -of the employer to hire and discharge employees. It shall not
be the duty of the employer to induce non-members to join the Union.

Clause 16, which dealt with what was described as
grievance procedure, provided in part that, if during the
term of the agreement any dispute should arise as to the
carrying out of its terms or its interpretation, each party
should appoint three persons to be members of a committee
to examine the difficulty in an endeavour to find a solution.
If this failed the clause provided that an arbitration board
should be constituted and its decision should be final,

The facts, as found by the learned trial judge, are as
follows:—During the summer of 1956 one Carbonneau, a
business agent of the union, called at the premises of the
City Construction Co, Ltd. to make certain that the truck
drivers employed belonged to the union. There he saw
Therien and told him that he must join the union as well
as the other drivers of his trucks. Therien, presumably hav-
ing in mind the provisions of the Labour Relations Act,
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refused to join the union but agreed that he would employ
union drivers for his other trucks and thereafter did so.
Carbonneau admitted that in June 1956 he knew that
Therien was himself an employer of labour: nevertheless,
he told Therien that if he did not join the union they would
“placard” the company and have his truck put off the job.
Thereafter Carbonneau and another union representative
had several conversations with the despatcher of the con-
struction company and told him that if the company con-
tinued to use Therien’s truck they would “placard” the
various places where the company was doing work. Smith
referred the matter to the general manager of the company,
C. W. Bridge, and Carbonneau told the latter that Therien
must not only employ the union drivers but must be a mem-
ber of the union himself and that if Therien continued to
drive a truck the company’s job would be placarded. The
learned trial judge found that by this term the union
officials meant, and were understood to mean, that they
would, by means of a picket line carrying placards, take
such steps as would have the effect of interfering with and
obstructing the operations of the company and of meking
it appear to the public and other labour unions that the
company had broken its contract with the defendant union,
or was indulging in unfair labour practices.

In consequence of these threats, Bridge wrote to the
respondent informing him that the construction comyany
would no longer be able to hire the truck driven by himself
after that date. The letter read in part:
as we have been threatened with picket lines, etc., should you be seen
operating on any of our jobs, even though you own your own vehicle and
employ Union personnel on your other trucks, I find it necessary to iefrain

from hiring you as several of our jobs have completion dates and must be
finished without interference from Union disputes.

The respondent continued for a few days longer supplying
trucks, including the one driven by himself, to the Con-
struction Company, but on September 24, 1956, he was
finally told that the company could no longer do business
with him.
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Subsection (1) of s. 4 of the Labour Relations Act reads
in part:

No employer or employers’ organization, and no person acting on
behalf of an employer or employers’ organization, shall participate in or
interfere with the formation or administration of a trade-union or con-
tribute financial or other support to it.

Section 6 of the Act reads:

No trade-union, employers’ organization, or person shall use coercion
or intimidation of any kind that could reasonably have the effeet of com-
pelling or inducing any person to become or refrain from becoming, or to
continue or to cease to be, a member of a trade-union.

In Morrison v. Yellow Cab Co. Ltd.t, Clyne J. had held
that an employer in a position similar to that of the present
respondent was precluded by subs. (1) of s. 4 from becoming
a member of a trade-union in the province, a conclusion
with which I respectfully agree. Notwithstanding the pro-
visions of the section, the secretary-treasurer of the union
said in evidence at the trial that, in spite of the fact that he
was an employer, the union would accept him into its
membership.

That damage to the respondent resulted from these
actions cannot be disputed. By way of defence to the action
the appellant says, firstly, that it is not a legal entity which
may be found liable in tort, and secondly, that the evidence
does not disclose a cause of action, either at common law
or under the Industrial Conciliation and Arbitration Act.

The first of these questions is not determined in the
appellant’s favour by the decision of this Court in Orchard
v, Tunney®. In that case the action was originally brought
against Orchard and six other members of the Executive
Committee of Local Union No. 119 of the International
Brotherhood of Teamsters Union. By an interlocutory order
made by the Court of Appeal after the judgment at the trial,
a representation order was made and the style of cause
amended to indicate that these individual defendants were
sued on their own behalf and on behalf of all other mem-
bers of the labour union except the plaintiff. The proceed-
ings in the matter do not indicate whether the collective
agreement signed by the union with Tunney’s employers
had been made after the union had been certified as the

1(1956), 18 W.W.R. 593, 1 D.L.R. (2d) 607.
2119571 S.C.R. 436, 8 D.L.R. (2d) 273.
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1960 hargaining agent under the provisions of the Labour Rela-
—

Inmer-  tions Act, R.S.M. 1948, c. 27, and, as the action was not
Baomaen. brought against the union, the question as to whether it
T < Was In law an entity which might be made liable in tort was
T not considered, either at the trial by Williams C.J. or in the

—  Court of Appeal or argued in this Court. There was, accord-
Locke J. ingly, no issue in this Court as to the legal status of the
labour union. Accordingly, what was said by Rand J. in
delivering the judgment of the majority of the Court and
by me in delivering the judgment of our late brother Nolan
and myself, which really merely consisted in restating what
had been said earlier in this Court by Duff J. (as he then
was), Anglin J. (as he then was) and Brodeur J. in Local
Union v. Williams', cannot be taken as deciding that in
Manitoba a trade union certified as bargaining agent uader
the Manitoba Act (which closely resembles that of Bratish
Columbia) is not an entity which may be held liable in tort.

A case is only authority for what it actually decides.

The question as to whether a trade union certified as a
bargaining agent by a statute in the terms of the Laoour
Relations Act of British Columbia may be made liable in an
action, either in tort or contract, has not heretofore heen
considered by this Court.

In Taff Vale Ratlway v. Amalgamated Society of Railway
Servants®, the action was brought against a trade union
registered under the Trade Union Acts of 1871 and 1876 for
an injunction restraining the union, its servants and agents
and others acting by their authority from watehing or
besetting the Great Western Railway Station at Cardiff.
A motion made on behalf of the union before Farwell J. to
strike out the name of that defendant on the ground that it
was neither a corporation nor an individual and could not
be sued in a quasi-corporate or any other capacity was
dismissed. ‘

It appears to me to be clear that, had it not been that
the trade union was registered under the Trade Union Act,
the action against it by name would not have been main-
tained. Provision was made by the Act of 1871 for ‘the
registration of trade unions and they were given power,

1(1919), 59 S.CR. 240, 49 D.L.R. 578.
2119011 A C. 426.
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wter alia, to purchase property in the names of trustees
designated by them and to sell or let such property. The
trustees of any registered union were empowered to bring
or defend actions touching or concerning the property of
the union and might be sued in any court of law or equity
in respect of any real or personal property of the union.
The union was also required to have a registered office and
to make annual returns to the Registrar appointed under
the Act yearly, and any trade union failing to comply with
the provisions of the Act and every officer of the union so
failing was made liable to a penalty.

Farwell J. said that the fact that a trade union is neither
a corporation nor an individual or a partnership between
a number of individuals did not conclude the matter. After
pointing out that the Acts legalized the usual trade union
contracts, established a registry of trade unions giving to
each an exclusive right to the name in which it was
registered and authorized it through the medium of trustees
to own a limited amount of real estate and unlimited per-
sonal estate, said in part (p. 429):

Now, although a corporation and an individual or individuals may be
the only entity known to the common law who can sue or be sued, it is
competent to the Legislature to give to an association of individuals which
is neither a corporation nor a partnership nor an individual a eapacity for
owning property and acting by agents, and such capacity in the absence
of express enactment to the contrary involves the necessary correlative of
liability to the extent of such property for the acts and defaults of such
agents. It is beside the mark to say of such an association that it is
unknown to the common law. The Legislature has legalised if, and it must
be dealt with by the Courts according to the intention of the Legisla-
ture. . . .

Now, the Legislature in giving a trade union the capacity to own
property and the capacity to act by agents has, without incorporating it,
given it two of the essential qualities of a corporation—essential, I mean,
in respect of liability for tort, for a corporation can only act by its agents,
and can only be made to pay by means of its property. The principle on
which corporations have been held liable in respect of wrongs committed
by its servants or agents in the course of their service and for the benefit
of the employer—qui sentit commodum sentire debet et onus—(see Mersey
Docks Trustees v. Gibbs (1886) L.R. 1 H.L. 93) is as applicable to the
case of a trade union as to that of a corporation. . .. The proper rule of
construction of statutes such as these is that in the absence of express
contrary intention the Legislature intends that the creature of the statute
shall have the same duties, and that its funds shall be subject to the same
liabilities as the general law would impose on a private individual doing
the same thing. It would require very clear and express words of enactment
to induce me to hold that the Legislature had in fact legalised the existence
of such irresponsible bodies with such wide capacity for evil.
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The order dismissing the motion was set aside by the
Court of Appeal but restored in the House of Lords.
Halsbury L.C. said that he was content to adopt the judg-
ment of Farwell J. with which he entirely concurred and
added (p. 436):

If the Legislature has created a thing which can own property, which

can employ servants, and which can inflict injury, it must be taken, I -hink,
to have impliedly given the power to make it suable in a Court of Law
for injuries purposely done by its authority and procurement.
Lord Macnaghten, Lord Shand and Lord Brampton were
agreed in adopting the judgment of Farwell J. and the
reasoning upon which it proceeded. Lord Lindley, after say-
ing that he had no doubt that, if the trade union could not
be sued in its registered name, some of its members could
be sued on behalf of themselves and the other members of
the society and an injunection and judgment for damages
could be obtained in an action so framed, said that the cues-
tion in the litigation was of comparatively small importance
but that the Act appeared to indicate with sufficient clear-
ness that the registered name is one which may be used to
denote the union as an unincorporated society in legal pro-
ceedings as well as for business and other purposes, and that
the use of the name imposed no duty and altered no rights
but was only a more convenient mode of proceeding than
that which would have to be adopted if the name could
not be used.

It was, undoubtedly, as a result of the judgment in the
Taff Vale case that the Trade Disputes Act of 1906 (c. 47)
which amended the Trade Union Acts of 1871 and 1876 was
passed. That Act did not alter the law as declared by the
House of Lords as to registered trade unions being entities
which might be held liable in tort, but declared the rights
of persons on behalf of trade unions to carry on what has
now become to be known as peaceful picketing, and further
declared that an action against a trade union or any mem-
bers or officials thereof on behalf of themselves and all other
members of such union in respeet of any tortious act alleged
to have been committed by or on behalf of the union should
not be entertained by any court.

It was clearly, I think, in consequence of the Taff Vale
decision that the Legislature of British Columbia enected
the Trade Union Act of 1902 (c. 66). This Act declared that
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no trade union or the trustees of any such union shall be
liable for damages for any wrongful act or omission or com-
mission in connection with any strike, lock-out or trade or
labour dispute, unless the members of such union or its
council or other governing body shall have authorized, or
shall have been a concurring party in such wrongful act:
that no such trade union nor any of its servants or agents
shall be enjoined, nor its funds or any of such officers be
made liable for communicating to any person facts respect-
ing employment or hiring or in persuading or endeavouring
to persuade by fair or reasonable argument any workman
or person to refuse to continue or become the employee or
customer of any employer of labour. Section 3 of that Act
further declared that no trade union or its agents or servants
shall be liable in damages for publishing information with
regard to a strike or lock-out or for warning workmen or
other persons against seeking employment in the locality
affected by any strike, lock-out or labour trouble or from
purchasing, buying or consuming products produced by the
employer of labour party to such strike.

It will be seen that the British Columbia Act, by its refer-
ence to trade unions as such, as well as to the servants and
agents of such unions restricting their lLiability in tort to
the extent defined, recognized the fact that a trade union
was an entity which might be enjoined or become liable in
-damages for tort.

It may be said in passing that there was no such statute
in foree in the Province of Manitoba when the cause of
action arose in Orchard’s case. In Cotter v. Osborne!, the
action to restrain and recover damages for the acts of cer-
tain members of a trade union in the course of a trade
dispute was brought against the individuals and a represen-
tation order made by Mathers J. As in Orchard’s case the
question as to whether the union might have been sued or
enjoined by name was not raised.

By the Labour Relations Act, s. 2, a trade union as defined
includes a local branch of an international organization
such as the appellant in the present matter. Extensive rights
are given to such trade unions and certain prohibitions
declared which affect them. The Act treats a trade union as

1(1909), 18 Man. R. 471.
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an entity and as such it is prohibited, inter alia, from
attempting at the employer’s place of employment during
working hours to persuade an employee to join or notn to
join a trade union, from encouraging or engaging in any
activity designed to restrict or limit production or services,
from using coercion or intimidation of any kind that cculd
reasonably have the effect of compelling any person to
become or refrain to become a member of a trade union and
from declaring or authorizing a strike until certain defined
steps have been taken. By s. 7 if there is a complaint to the
Labour Relations Board that a union is doing or has done
any act prohibited by ss. 4, 5 or 6, the Board may order that
the default be remedied and, if it continues, the union may
be prosecuted for a breach of the Act. By s. 9 all employers
are required to honour a written assignment of wages by
their employees to a trade union. A union claiming to have
as members in good standing a majority of employees in
a unit appropriate for collective bargaining is entitled to
apply to the Labour Relations Board for certification as the
bargaining agent of such employees and, when certified, to
require the employer to bargain with it and, if agreemert is
reached, to enter into a written agreement with it which 1s
signed by the union in its own name as such bargaining
agent. Throughout the Act such organizations are referred
to as trade unions and thus treated as legal entities.

The question as to whether a trade union such as the
present appellant is an entity which might be proceeded
against by name in proceedings under the Industrial Con-
ciliation and Arbitration Act, 1947, (c. 44) was considered
by the Court of Appeal in In re Patterson and Nanaimo Dry
Cleaning and Laundry Workers Union Local No. 1*. The
provisions of that statute, which was repealed by the Lat our
Relations Act, in so far as they affect the present considera-
tion, appear to me indistinguishable from the latter Act.
Proceedings had been taken in the Police Court against the
union named, for an alleged breach of the provisions of the
Act in authorizing a strike of the employees before a con-
ciliation board had been appointed to endeavour to bring
about an agreement. It was only necessary in the case to
determine whether a trade union, acting as a bargaining

1[1947] 2 W.W.R. 510, 63 B.C.R. 493, 4 D.L.R. 159.
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agent, could be proceeded against under the Act, but the
broader question as to whether the union had, by reason of
the Provisions of the Trade Union Act and the Industrial
Conciliation and Arbitration Act, been constituted an entity
in law was discussed in the reasons delivered by O’Halloran
and Robertson JJ.A. Both of these learned judges expressed
the view that such a union was by virtue of these statutes
of the province an entity distinet from its members or, as
expressed by Robertson J.A., adopting what had been said
by Scott L.J. in National Union of General and Municipal
Workers v. Gillian*, a persona juridica.

In a later case: Vancouver Machinery Depot v. United
Steel Workers of America?, the Court held that an inter-
natienal union which had not been actually appointed a
bargaining agent under the Industrial Conciliation and
Arbitration Act, 1947, was none the less a legal entity
against which an action for damages might be maintained.
Sidney Smith J.A., with whom Sloan C.J. and O’Halloran
J.A. agreed, said in part (p. 328):

It seems to me that it would lead to all sorts of anomalies if a union’s
legal status under the Act was conferred merely by its being chosen to
represent a group of workers. The matter of the status of a union as a
legal entity, either at large or limited in purpose, depends upon the recog-
nition and definition by the legislature of its capacity.

Were it not for the provisions of the Trade-unions Act
and the Industrial Relations Act if the union was simply an
unincorporated association of workmen, it would not, in
my opinion, be an entity which might be sued by name, and
what was said by Duff J. and by Anglin J. (with whom
Brodeur J. agreed) in Local Union v. Williams above
referred to would apply. Such an unincorporated body not
being an entity known to the law would be incapable of
entering into a contract: Canada Morning News Co. v.
Thompson®. That, however, is not the present case.

I agree with the opinions expressed by the learned judges
of the Court of Appeal in the cases to which I have above
referred. The granting of these rights, powers and immuni-
ties to these unincorporated associations or bodies is quite
inconsistent with the idea that it was not intended that they

1[1946] 1 K.B. 81 at 85.

2719481 2 WW.R 325, 4 DLR. 518.
3119301 S.C.R. 338, 3 D.L.R. 833.
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190 should be constituted legal entities exercising these powers

Inter- and enjoying these immunities as such. What was said by
Baorm  Farwell J. in the passage from the judgment in the Taff
Tomo o<V ale case which is above quoted appears to me to be directly
. applicable. It is necessary for the exercise of the powers

— " given that such unions should have officers or other agents

LockeJ. 0 act in their names and on their behalf. The legislature,

by giving the right to act as agent for others and to contract.
on their behalf, has given them two of the essential quali-
ties of a corporation in respect of liability for tort since a

corporation can only act by its agents.

The passage from the judgment of Blackburn J. deliver-
ing the opinion of the judges which was adopted by the
House of Lords in Mersey Docks v. Gibbs', referred to by
Farwell .J. states the rule of construction that is to be
applied. In the absence of anything to show a contrary
intention—and there is nothing here—the legislature must
be taken to have intended that the creature of the statute
shall have the same duties and that its funds shall be sub:ect
to the same liabilities as the general law would impose on
a private individual doing the same thing. Qui sentit com-~
modum sentire debet et onus.

In my opinion, the appellant is a legal entity which may
be made liable in name for damages either for breach of a
provision of the Labour Relations Act or under the common
law.

The decisions of this Court in Society Brand Clothes Ltd.
v. Amalgamated Clothing Workers of America®, and Inler-
national Ladies Garment Workers Union v. Rothman®, do
not conflict with this conclusion. When those actions were
instituted there was no legislation in the Province of Quebec
similar to the Trade Union Act of 1902 and the Labour
Relations Act of British Columbia above referred to.

There remains the question as to whether the evidence
discloses a cause of action. The appellant says that what
was done by its servants was nothing more than to insist
upon compliance by the City Construction Co. Ltd. with
the terms of cl. 10 of the collective agreement.

1(1866), L.R. 1 H.L. 93 at 110, 11 ER. 1500.

2119311 S.C.R. 321, 3 D.L.R. 361.
3119411 S.C.R. 388, 3 D.L.R. 434.
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No doubt there was coercion exercised by Carbonneau in
threatening the respondent that if he did not join the union
he would have him put off the job, and it is equally clear
that for Therien to join the union was legally impossible.
It was not, however, this wrongful act which was the cause
of the injury complained of, and if there is a cause of action
it must be found elsewhere.

In addition to ss. 4 and 6 of the Labour Relations Act
which are above quoted, ss. 21 and 22 are to be considered.
Section 21 reads:

Every person who is bound by a collective agreement, whether entered
into before or after the coming into force of this Act, shall do everything
he is required to do, and shall refrain from doing anything that he is
required to refrain from doing, by the provisions of the collective agree-
ment, and failure to do so or refrain from so doing shall be an offence
against this Act.

Section 22, so far as relevant, reads:

(1) Every collective agreement entered into after the commencement
of this Act shall contain a provision for final and conclusive settlement
without stoppage of work, by arbitration or otherwise, of all differences
between the persons bound by the agreement concerning its interpretation,
application, operation, or any alleged violation thereof.

The appellant and the City Construction Company Ltd.,
in compliance with this requirement, had provided for the
settlement of disputes as to the interpretation of the agree-
ment by cl. 16 above referred to.

The evidence shows that the employer wished to continue
its arrangement with the respondent in his capacity as an
independent contractor and that Therien rightly took the
attitude that he would not join the union, presumably
because the Act forbade him to do so.

Clause 3 of the contract provided that its terms should
apply to all sub-contractors or sub-contracts let by the
employer and it might perhaps be contended that this
applied to an independent contractor supplying trucks and
services such as did the respondent. The learned trial judge
held that cl. 10 did not apply to an independent contractor
such as the respondent who drove his own truck. The
employer was apparently of this opinion and the matter
was one which should have been dealt with accordingly
under the grievance procedure clause of the contract. The
appellant, however, without resorting to this, threatened to
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E’E’ placard jobs upon which the employer was engaged which,

Ixmer-  ag found by the learned trial judge, meant that the union
NATIONAL . « .
Brormer- Wwould, by means of a picket line carrying placards, take
oA S}lch steps as would have the effect of obstructing the opara-
S tions of the company and making it appear to the publie
—— and other labour unions that the company had broken its
LoilfiJ' contract with the defendant union or was indulging in unfair
labour praectices. This conduct was a breach both of the
terms of the agreement and of s. 21 of the Labour Relations
Act. That the decision of the City Construction Co. Ltc. to
terminate its longstanding arrangement with the respondent

resulted from these wrongful acts is undoubted.

As it was said by Lord Dunedin in Sorrell v. Smith’, in
summarizing what had been decided in Mogul Steamship
Company v. M’Gregor?, Allen v. Flood® and Quinn v.
Leathem?*, even though the dominating motive in a certain
course of action may be the furtherance of your own busi-
ness or your own interests, you are not entitled to interfere
with another man’s method of gaining his living by illagal
means.

I agree with Sheppard J.A. that in relying upon these
sections of the Act the respondent is asserting, not a statu-
tory cause of action, but a common law cause of action, and
that to ascertain whether the means employed were ill=gal
inquiry may be made both at common law and of the
statute law.

While in the concluding paragraph of the appellant’s
factum it is said that the action was barred by the terms of
s. 2 of the Trade Unions Act, R.S.B.C. 1948, ¢. 342, since
there is no evidence that the members of the union or its
governing body authorized or concurred in the wrongful act
counsel for the appellant did not argue the point before us.
If it was intended to raise any such defence, the facts relied
upon should have been pleaded for the reasons stated by my
brother Cartwright. Since no mention is made of the matter
in the reasons for judgment delivered by the trial judge and
in the Court of Appeal, it is apparent that the question was
not argued in either Court.

1719251 A.C. 700 at 718-9. 2118921 AC. 25.
3118981 AC. 1. 4119011 A.C. 495.
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Section 2 of the Act, as it appears in ¢. 342 of the Revised
Statutes, with slight changes which do not affect the present
question, reproduces that section in the statute of 1902
which I have above referred to. In my opinion, it has no
bearing upon the present matter. There was here no strike
or lock-out or trade or labour dispute within the meaning
of those expressions in the Act. The disputes there referred
to are, in my opinion, those commonly so described arising
between employers and employees as to wages, working
conditions, hours of employment and other like matters.
The wrongful act of the business agent in bringing about by
unlawful threats the severing of business relations between
an employer and an independent contractor, to the detri-
ment of the latter, was not done in econnection with any such
dispute.

I would dismiss this appeal with costs.
CartrwriGHT J.:—The facts out of which this appeal
arises are stated in the reasons of my brother Locke.

Two main questions are raised. It is said, first, that the
appellant is not an entity which can be sued and, secondly,
that in any event its conduct, of which complaint is made,
did not constitute an actionable wrong.

On both of these questions I am in substantial agreement
with the reasons of my brother Locke. I wish, however, to
add a few observations as to two matters.

The first is as to the effect of s. 2 of the Trade-unions Act,
R.S.B.C. 1948, c. 342. This section reads as follows:

2. No trade-union nor any association of workmen or employees in the
Province, nor the trustees of any such trade-union or association in their
representative capacity, shall be liable in damages for any wrongful act
of commission or omission in connection with any strike, lockout, or trade
or labour dispute, unless the members of such trade-union or association,
or its council, committee, or other governing body, acting within the author-
ity or jurisdiction given such council, committee, or other governing body
by the rules, regulations, or directions of such trade-union or association, or
the resolutions or directions of its members resident in the loecality or a
majority thereof, have authorized or have been a concurring party in such
wrongful act.

The predecessor of this section was first enacted in 1902
by s. 2 of c. 66 of the Statutes of British Columbia for that
year. The minor verbal differences between that section and
the present one are of no significance. As has already been
pointed out by my brother Locke, it would be surprising

83917-5—3
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1960 that a section should be passed to provide that a trade-union

Inter-  should not be liable in damages for a wrongful act in con-
NATIONAL . . . . .o,
Brormes. Nection with certain matters unless certain conditions
Teneomes €xisted if it were the view of th.e Legislature, as the-appel-
v lant contends, that a trade-union cannot be sued in tort
THEREN . .
—— _under any circumstances. I propose, however, to examine
Cartwright J. the question whether the section affects the right of action
to which, in the Courts below, the plaintiff has been found
to be entitled.
This question is raised in the appellant’s factum in the
following paragraph:

It is further submitted that section 2 of The Trade Unions Act pro-
hibits the imposijtion of liability in this case, because there is no evidence
that the members of the appellant union or its governing body authorized
or concurred in any wrongful act.

The wrongful act for which the appellant has been found
liable is, by the use of illegal means, inducing the City Con-
struction Company Limited to act in such a manner as to
cause damage to the respondent.

In its statement of defence the appellant does not plead
the Trade-unions Act, but it was not required to do so; see
s. 23(7) of the Interpretation Act, R.S.B.C. 1948, ¢. 1:

(7) Every Act shall, unless by express provision it is declared ta be a
private Act, be deemed to be a public Act, and shall be judicially noticed
by all Judges, Magistrates, and others, without being specially pleaded:

The statement of claim contains an allegation that the
wrongful act complained of was that of the appellant and
that the threat which has been held to constitute the illegal
means referred to above was uttered “by or on behalf of”
the appellant. In my opinion this was a sufficient allegation
that the act attributed to the union was authorized in the
manner described in s. 2 of the Trade-unions Act. In cases
to which the section applies, such authorization is made a
condition precedent to the existence of liability on the part
of the union and, on the assumption that the section is
applicable in the case at bar, an averment of the perform-
ance or occurrence of the condition is implied in the state-
ment of claim under Marginal Rule 210 (order 19, r. 14)
of the Supreme Court Rules of British Columbia which
reads:

14. Any condition precedent, the performance or occurrence of which
is intended to be contested, shall be distinctly specified in his pleading by
the plaﬁnbiﬂ or defendant (as the case may be); and, subject thereto, an
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averment of the- performance or occurrence 'of all conditions. precedent 1968

necessary for the case of the plaintiff or defendant shall be implied in his I;;me-é

pleading. NATIONAL
- BrorHER-

If the appellant intended to contest the existence of the [ n%°o%

authorization contemplated by s. 2 of the Trade-unions Act .

this should have been distinetly specified in its statement of HERIEN

defence. Had the issue been raised on the pleadings, it would C“”_‘X‘ffh”

have been necessary to consider whether the onus of dis-

proving authorization would not have rested upon the

appellant as being a matter peculiarly within its knowledge;

but, in my opinion, the issue was not raised. It further

appears that nowhere in the evidence or in the course of

the trial did the appellant suggest that what was done by

its officers was not duly authorized by it. The theory of the

appellant’s defence was that the actions of its officers were

justified or, at all events, were not unlawful. The appellant

sought throughout not to repudiate the acts of its officials

but to vindicate them. If this point was taken in the Courts

below it would appear to have been rejected as there is no

mention of it in any of the reasons delivered.
In his reasons the learned trial judge makes no reference
to any argument based upons. 2, but he does say:

The acts of the union officials were the acts of the union, and as they
were wrongful the union is responsible to the plaintiff in damages.

While the notice of appeal to the Court of Appeal contained
6, paragraphs and 22 sub-paragraphs, the question of author-
ization under s. 2 is not mentioned. However, as the point
is set out in the appellant’s factum I have expressed my
views upon it. I am of opinion that in the circumstances of
this case s. 2 of the Trade-unions Act does not assist the
appellant. In dealing with this point I have assumed, with-
out deciding, that the wrongful act committed by the appel-
lant was “in connection with a trade or labour dispute”, but
I wish to make it clear that I am expressing no opinion as
to whether or not it should be so regarded.

The second matter to which I wish to refer is the appel-
lant’s argument that on the evidence it should have been
found that the appellant did not intend to ignore the “griev-
ance procedure” provided in cl. 16 of the collective agree-
ment between the appellant and the City Construection

Company Limited.
83917-5—3}
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1960 This argument fails on the facts. The learned trial judge

Inmer-  does not refer to it expressly but it is implicit in his-findings
Bromaen.  Of fact that the threat made to the City Construction Com-
Toaams Pany Limited was that its jobs would be placarded unless

T the responden’?’s services were dispensed with, and that it

was neither said nor understood that the placarding would
not take place unless and until the “grievance” and arbitra-
tion procedure had been resorted to and had resulted in a
decision in favour of the union.

While Davey J.A. did not find it necessary to express a
final opinion on this point, he examined it and I find his
reasons for rejecting the appellant’s submission convincing
and wish to adopt them, particularly the following passages:

The union threatened to picket the Company’s jobs without having
recourse to arbitration proceedings provided by clause 16 of the agreement
as required by Section 22 of the Act, for final and binding settlement of
all disputes concerning, inter alia, the interpretation and carrying cut of
the collective agreement.

Cartwright J.

* % *

The union’s remedy was not to picket but to invoke arbitration to
determine whether or not the Company was observing clause 10.

The union’s witnesses say in effect that the Company was tolc that
picketing would only be resorted to after exhausting the grievance
procedure, but the learned trial judge, understandably, has made no express
finding on that qualification. In the light of the meagre information before
me, I completely fail to understand that qualification, or the need at that
stage of threats to picket, or to picket at all after recourse to arbitration,
because there is nothing to suggest that the company would not have
observed an award in favour of the union. Failure to obey the award would
have exposed the company to prosecution under the Act. On the other
hand, if the arbitrators took the same view of clause 10 as the learned
Judge did the union’s demands would collapse because it, in turn, would
be bound by the award.

As I see it at the moment, the union’s threat to picket was not justi-
fied as a measure to protect its contractual rights under the collective
agreement, but on the contrary was a repudiation and violation of clause 16
of the agreement providing for a final binding settlement of disputes by
arbitration.

For the reasons so expressed I would reject this argument
of the appellant.

I would dispose of the appeal as proposed by my brother
Locke.

MARTLAND J.:—I agree with the reasons of my brother
Locke and merely wish to make some observations regarding
the effect of s. 2 of the Trade-unions Act; R.S.B.C. 1948,
c. 342. That section, subject to some slight changes which
are here immaterial, is the same as the section which first
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appeared in.e. 258, Statutes of British Columbia, 1902,
which was probably passed in consequence of the decision
of the House of Lords in Taff Vale Ratlway v. Amalgamated
Society of Railway Servants'. Its purpose was to limit the
circumstances in which trade unions could be made liable
in damages by reason of acts done in connection with a
strike, lockout, or trade or labour dispute.

In the present case, there was no strike or lockout. Was
there a trade or labour dispute? To constitute such a dis-
pute, there must be, I think, a dispute between an employer
and his employees or, perhaps, as between the employees
themselves, respecting the terms or conditions of their
employment. To constitute a trade or labour dispute there
would have to be a dispute between City Construection Com-
pany Ltd. and its employees. A dispute between the
respondent, who was not an employee, and the appellant,
the certified bargaining agent of those employees, was not
a trade or labour dispute.

In considering the question as to whether there was a
trade or labour dispute as between City Construction Com-
pany Ltd. and its employees, I think it is necessary to take
into consideration the relationship which had been estab-
lished between them by reason of the collective agreement
made on behalf of the employees by the appellant, as their
bargaining agent, and the application of the provisions of
the Labour Relations Act, 1954 (B.C.), ¢. 17, to that
relationship.

That Act has established a method of collective bargain-
ing between employers and employees. Once a trade union
has been certified as a bargaining agent for a unit of
employees the employer can be required by law to bargain
collectively with that agent. In the present case, this was
apparently done and a collective agreement resulted. In so
far as a disagreement as to the meaning of a provision of
a collective agreement is concerned, s. 22(1) of the Act
provides as follows:

22. (1) Every collective agreement entered into after the commence-
ment of this Act shall contain a provision for final and conclusive settle-
ment without stoppage of work, by arbitration or otherwise, of all differ-
ences between the persons bound by the agreement concerning its inter-
pretation, application, operation, or any alleged violation thereof.

1119011 A.C. 426.
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The collective agreement in this case contained such a
provision.

The effect of the collective agreement which was made
pursuant to the Labour Relations Act was to govern by
contract the terms and conditions of employment of the
company’s employees. The result is that all those matters
which, at the time of the Trade-unions Act was enacted,
might have become the subject of a trade or labour dispute
had been provided for by contract. The only question which
might arise was as to the proper interpretation of the collec-
tive agreement itself, and, even in that case, the agreement
provided an obligatory arbitration procedure. I do not think
that a difference of view between an employer and
employees as to the interpretation of a collective agreement,
in such circumstances, constitutes a “trade or labour dis-
pute” within the meaning of that express1on as it is used in
the Trade-unions Act. ‘

Appeal dismissed with costs.

Solicitors for the defendant, qpp,éllant: Ellis, Dryer &
McTaggart, Vancouver. ‘

“Solicitor for the plaintiff, respondent: G. B. Laaner,
Vancouver.

HER MAJESTY THE QUEEN .......... APPELLANT;
AND
RAYMOND JOHN DENNIS ....... B RESPONDENT.

ON APPEAL FROM .THE COURT OF APPEAL FOR
, BRITISH COLUMBIA

Criminal law—Summary conviction—Plea of guilty—Whether right to
appeal—Conditions precedent for appeal—Whether accused bound by
plea on trial de novo—Whether right to appeal to Court of Apreal—
Criminal Code, 1963-64 (Can.), c. 51, ss. 708, 719, 720, 722(1)(a). 723,
721, 743(1)(a).

The accused pleaded guilty to a charge of impaired driving and was sum-
marily convicted by a magistrate. He appealed to the County Court,
and, on preliminary Ubjection taken to the sufficienty of his grounds

*PresENT: Kerwin CJ and Cartwrlght Fauteux, Abbott, Maruland
Judson and Ritchie JJ. "



S.C.R. SUPREME COURT OF CANADA

for appeal, the County Court judge dismissed his appeal without hear-
ing evidence or taking any plea. It was held that the grounds did not
disclose a sufficient degree of particularity to comply with s. 722(1)(a)
of the Code. The Court of Appeal allowed his appeal and referred the
matter back to the County Court. The Crown was granted leave to
appeal to this Court.

Held: The appeal should be dismissed.

The taking of a plea from the accused forms no part of the hearing of the
trial de novo by way of appeal from a summary conviction pursuant
to s. 727 of the Code. Compliance with s. 722 is all that is required
to found jurisdiction. Consequently, the failure of the County Court
judge, in this case, to take a plea did not deprive him of jurisdiction.
Although an accused, after pleading guilty in the first instance, is
bound by such plea in the trial de novo, nevertheless he is not debarred
from changing his plea upon showing proper grounds for so doing.
Thibodeau v. The Queen, [1955]1 S.C.R. 646, applied.

The allegation, made in the present case, that “there was no legal evidence
to support the conviction” was a proper and sufficient ground of appeal
to comply with s. 722 of the Code on an appeal under that section from
a summary conviction.

The accused had a right of appeal to the Court of Appeal when the County
Court judge dismissed his appeal, as he did in this case, on pre-
liminary objections, without a trial de nowvo, by virtue of s. 743(1) (a).

APPEAL from a judgment of the Court of Appeal for
British Columbia', reversing a judgment of Remnant Co.
Ct. J. and referring the matter back to the County Court.
Appeal dismissed.

J. J. Urie, for the appellant.
R. R. Maitland, for the respondent.

The judgment of the Court was delivered by

RircaIE J.:—In the present case the respondent, having
been convicted and sentenced under Part XXIV of the
Criminal Code by W.-G. Harris, Esq., a Police Magistrate
in and for the District of Powell River, for driving a motor
vehicle whilst his ability to do so was impaired, appealed
such conviction to the County Court of Vancouver on the
following grounds:

1. The said conviction was against the law and the weight of evidence.
2. The said conviction was contrary to law.
3. Theré was no legal evidence to support the said conviction.

1124 C.C.C. 95, 30 CR. 339, 28 W W R. 385.
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Preliminary objection having been taken to the sufficiency

Tre Queen of these grounds, the learned County Court judge dismissed

v.
DeEnNIs

the said appeal without hearing evidence or taking any plea,

Ritohiej. Dolding that the said grounds did not disclose a sufficient

degree of particularity to comply with the requirements of
s. 722(1) (a) of the Criminal Code.

From this decision the respondent gave notice seeking
leave to appeal to the Court of Appeal of British Columbia,
and upon such leave having been granted the appeal was
duly heard and allowed and the matter was referred back
to the County Court by order of the said Court of Appeal®.

From this latter order the appellant sought leave to
appeal to this Court, and by order dated June 25, 1959, sach
leave was granted upon the following grounds:

1. Did the Court of Appeal of British Columbia err in holding that
the Notice of Appeal under section 722 of the Criminal Code of
the respondent from his conviction by the magistrate to the County
Court of Vancouver set out the grounds of appeal in sufficient
particularity ?

2. Did the failure of the County Court to take a plea deprive it of
jurisdiction?

3. Was there a right of appeal by the respondent to the Court of
Appeal when the County Court had dismissed the appeal to it on
preliminary objections without a trial de novo?

Although the first of these grounds was virtually abandoned
by the appellant at the argument before this Court and
counsel for the appellant found himself in agreement with
the decision of the Court of Appeal giving a negative answer
to the question raised by the second ground, this Court was
nonetheless invited to express its views concerning the
nature of the right of appeal for which provision is made in
ss. 720 to 726 inclusive of the Criminal Code and the type
of trial contemplated by the provisions of s. 727. It is, there-
fore, desirable to make some general observations before
dealing specifically with the particular questions raised in
this appeal.
Section 720 of the Criminal Code reads in part as follows:
Except where otherwise provided by law,
(a) the defendant in proceedings under this Part may appeal to the
appeal court

(i) from a conviction or order made against him, or
(i) against a sentence passed upon him; and

1124 C.C.C. 95, 30 C.R. 339, 23 W.W.R. 385.
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(b) the informant, the Attorney General or his agent in proceedings
under this Part may appeal to the appeal court
(i) from an order dismissing an information, or
(ii) against a sentence passed upon a defendant . ...

The Appeal Court referred to in this section means one of
the Courts specified in s. 719. In the case of the Province of
British Columbia this means the “County Court of the
County in which the cause of the proceedings arose”. In my
opinion, the provisions of this section, unless cut down by
some other provisions of the Criminal Code, accord a right
of appeal to any “defendant in proceedings under this Part
[Part XXIV]” irrespective of the nature of the plea taken
in the Court of first instance and limited only by the neces-
sity of complying with the following conditions:

722. (1) Where an appeal is taken under section 720, the appellant shall

(a) prepare a notice of appeal in writing setting forth
(i) with reasonable certainty the conviction or order appealed
from or the sentence appealed against, and
(ii) the grounds of appeal; . ...

As is indicated by Fauteux J., speaking on behalf of the
majority of the Court in Dennis v. The Queen', compliance
with these provisions is not only a condition precedent to
the exercise of the right of appeal under s. 720 but it is the
very foundation upon which the jurisdiction of the Appeal
Court must and does rest as can be seen from the opening
words of s. 723 which read as follows:

723. (1) Where an appellant has complied with section 722, the appeal
court or a judge thereof shall set down the appeal for hearing at a regular
or special sittings thereof and the clerk of the appeal court shall post, in
a conspicuous place in his office, a notice of every appeal that has been
set down for hearing and notice of the time when it will be heard.

(2) No appeal shall be set down for hearing at a time that is less than
ten days after the time when service was effected upon the respondent of
the notice referred to in paragraph (b) of subsection (1) of section 722,
unless the parties or their counsel or agents otherwise agree in writing.

As is noted by Sheppard J.A., in the course of the decision
rendered by him on behalf of the Court of Appeal, it is well
to appreciate the significance of the last quoted section,
requiring as it does that the Appeal Court or a judge thereof
“shall set down the appeal for hearing” upon being satisfied
that s. 722 has been complied with. Such power to “set down
the appeal for hearing” presupposes jurisdiction to hear it

119581 S.C.R. 473 at 482, 121 C.C.C. 129.
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and in my view compliance with s. 722 is all that is required
to found jurisdiction in the Appeal Court and the “plea”
which, if it were required, would be taken at a later stage
forms no part of the material upon which the jurisdiction of
the Court is based.

The nature of the hearing of an appeal under Part XXIV
of the Criminal Code is described in s. 727 and conflizt of
opinion has been expressed between the Courts of last rasort
in some of the provinces of Canada as to the effect of the
following provisions of subs. (1) of that section:

727. (1) Where an appeal has been lodged in accordance with this Part
from a conviction or order made against a defendant, or from an order
dismissing an information, the appeal court shall hear and determire the
appeal by holding a trial de novo, and for this purpose the provisions of
sections 701 to 716, insofar as they are not inconsistent with sections 720
to 732, apply, mutatis mutandzs.

The difficulty which has given rise to much of the conflict
is centered about the question of whether the words “appeal
by holding a trial de novo” are intended to describe “an
appeal” in the sense of a review of the proceedings and
decision in the Court of first instance as in the case cf an
appeal to a provincial Court of Appeal from conviction for
an indictable offence or whether they are more deseriptive
of a “new trial” such as that which is held pursuant to order
of the Court of Appeal after a conviction has been quashed.

As was said by Hogg J.A. in R. v, Crawford*, the out-
standing distinction between the trial de novo contemplated
by s. 727 and the new trial which may be ordered by the
Court of Appeal is that in the latter case the convietion has
been quashed before the new trial starts whereas in the
former the conviction remains outstanding, subject, how-
ever, to being reversed by the Appeal Court on evidence
called afresh or indeed on entirely new evidence. In the one
case, the conviction has gone while in the other it is under
review by fresh eyes in the light of fresh evidence.

On the other hand, the distinction between “an appeal
by holding a trial de novo” and an appeal to the provincial
Court of Appeal is that although the object of both is to
determine whether the decision appealed from was right or
wrong, in the latter case the question is whether it was right

1119551 O.R. 866 at 872, 113 C.C.C. 160.
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or wrong having regard to the evidence upon which it was 36_9
based, whereas in the former the issue is to be determined Tsr Queex
without any reference, except for purposes of cross-examina- DEsKIs
tion, to the evidence called in the Court appealed from and p = -
upon a fresh determination based upon evidence called —
anew and perhaps accompanied by entirely new evidence.

It is to be borne in mind, of course, that under the pro-

visions of s. 727(2) the Appeal Court may, under the cir-
cumstances therein specified, treat the evidence of any wit-

ness in the Court below as having the same force and effect

as if the witness had given evidence before the Appeal

Court. This can be done by consent of both the appellant

and the respondent or if a witness cannot be reasonably
obtained or if the evidence is purely formal or the Court is
otherwise satisfied that this procedure will not prejudice

the opposite party. When this procedure is followed, the
evidence so introduced is to be treated by the Court of

Appeal in all respects as if it were being actually given for

the first time before that Court and all objections are avail-

able to either party in the same way that they would be if

the evidence was being given vivd voce for the first time.

A further difficulty which has given rise to some conflict
is the question of whether the accused should be required to
plead at a “trial de movo”. This difficulty has been
occasioned by the fact that s. 708 which in terms requires
that the defendant “shall be asked” to plead is included in
the group of sections (701 to 716) which apply to a trial
de novo “insofar as they are not inconsistent with sections
720 to 732" (see s. 722).

While this point is not directly raised in the grounds
specified in this appeal, it forms such an integral part of
the whole question that it is as well to consider it here.

There can be no trial in the strict sense of that word until
issue has been joined and as issue is not joined in a eriminal
case until the plea is entered the meaning of “trial” as used
in the phrase “trial de novo” in s. 727 would seem both
logically and grammatically to indicate the proceedings after
the entry of the plea. This is the meaning which was
attributed to its use in the other sections of Part XXIV
which were under consideration in The Queen v. Larsont,

1119581 S.C.R. 513 at 516, 121 C.C.C. 204
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1960 5er Abbott J., and it 'should, therefore, be construed as con-

Tue QueeN noting “the hearing alone” exclusive of the plea and arraign-

Druwis Inent. A consideration of proceedings on trial by jury brings
Ritehiey. 10 mind the fact that the trial proper does not start until
—  the accused is given in charge to the jury which stage is, of
course, not reached until after the plea has been taken and
the adoption of this more restricted meaning of the word
“trial” has been widely accepted in our own Courts for
many years. See In re Walsh®, approved in Giroux v. The
King?, per Anglin J., and Clement v. The Queen®. This is
also the effect of what was said by Hogg J.A. in E. v. Craw-
ford, supra. That the same connotation of the word “trial”
applies to its use in relation to proceedings before a magis-
trate in England may be seen from the decision of Lord
Goddard in R. v. Craske*, and it is also to be noted that the
plea is not required when a new trial is held on appeal from
a conviction of an indictable offence. See Welch v. The
King®, per Fauteux J.

This interpretation is borne out by a consideration of the
anomaly which would be created if an accused were required
to plead to a charge in respect of which he had already been
convicted in the course of a proceeding taken for the pur-
pose of bringing such conviction into question and through-
out the whole of which the conviction entered upon the
earlier plea remains outstanding. These considerations seem
to indicate that the procedure for taking a plea which is out-
lined in s. 708 is indeed inconsistent with the provisions of
s. 727 and, therefore, inapplicable to the hearing for which
provision is made in the latter section. This does not mean
that an accused who has pleaded guilty in the Court of first
instance is debarred from changing his plea upon showing
proper grounds for so doing. He stands before the Appeal
Court in exactly the same position procedurally as he stood
before the magistrate after having made his plea and he
may be allowed to change that plea. See Thibodeau v. The
Queen®, per Cartwright J. at 653 and Fauteux J. at 657.

1(1914), 48 N.SR. 1 at 13, 23 C.C.C. 17, 16 D.LR. 500.
2(1917), 56 S.C.R. 63 at 77, 29 C.C.C. 258, 39 D.L.R. 190.
3(1955), 22 C.R. 290, [1955]1 Que. Q.B. 580.

4119571 3 W.L.R. 308 at 312.

519501 S.C.R. 412 at 427, 97 C.C.C. 177, 3 D.L.R. 641
6[19551 S.C.R. 646.
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As to the first ground of appeal specified in the order 1960

granting leave to appeal to this Court, counsel for the Tmzm QUEEN
appellant stated during the argument that after more DeNnis
mature consideration he had concluded, with respect to this piie 5
ground, that the third ground of the respondent’s original —
notice of appeal to the County Court was a proper one,
namely, “There was no legal evidence to support the convic-
tion”. I am in entire agreement with this conclusion as were
the learned judges of the Court of Appeal of British Colum-
bia and no further comment is necessary on this phase of
the matter in this case.
The second ground of appeal to this Court, “Did the
failure of the County Court to take a plea deprive it of
jurisdietion?” is in somewhat the same category as the first
because in this regard counsel for the appellant agrees with
the conelusion reached by the learned judges of the Court
of Appeal with which conclusions, as ean be seen, I am also
in agreement for the reasons above stated which are substan-
tially the same as those expressed by Sheppard J.A., speak-
ing on behalf of the majority of that Court.

The third ground of appeal was fully argued and involves
a consideration of the meaning to be attached to the words
used in s. 743(1) (@) of the Criminal Code. These words are:

743. (1) An appeal to the court of appeal, as defined in section 581
may, with leave of that court, be taken on any ground that involves a
question of law alone, against

(a) a decision of a court in respect of an appeal under section 727 . ...

It was argued on behalf of the appellant that when an
Appeal Court, within the meaning of s. 719, has decided
that it has no jurisdiction to hear an appeal under s. 727
because the notice of appeal required by s. 722 is inadequate,
it has not, by so doing, made a decision “in respect of an
appeal under section 727 at all, but rather one in respect of
8. 722 from which there is no provision for appeal, and that
the only remedy lies in a writ of mandamus. It seems to me
that the time for making such a decision is the time when
the appeal is to be set down for hearing as required by s. 723,
and the nature of the decision to be made at this time is
whether or not all formalities have been complied with so
as to make it necessary to “set down the appeal for hearing
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at a regular or special sittings” of the Appeal Court. The
“hearing” there referred to is obviously a hearing under
s. 727, and the decision as to whether or not the Court will
hear an appeal under that section certainly seems to me to
be “a decision of a court in respect of an appeal under sec-
tion 727”. As was indicated by Fauteux J. at the hearirg of
this appeal, this construction is borne out by the French
version of s. 743(1) (a) which reads as follows:

743. (1) Un appel & la cour d’appel, telle qu'elle est définie dans

larticle 581, peut, avec la permission de cette cour, &tre interjeté, pour tout
motif qui comporte une question de droit seulement,

(a) de toute décision d’une cour relativement 3 un appel prévu par
Particle 727 . . .

In view of all the above, it will be seen that I am of
opinion that the notice of appeal of the respondent from his
conviction by the magistrate set out the grounds of appeal
in sufficient particularity, that the failure of the County
Court to take a plea did not deprive it of jurisdiction, that
the respondent had a right of appeal to the Court of Appeal
when the County Court dismissed his appeal on preliminary
objection and that this appeal should be dismissed.

Appeal dismissed.

Solicitor for the appellant: G. D. Kennedy, Victoria.
Solicitor for the respondent: R. R. Maitland, Vancowver.

HER MAJESTY THE QUEEN .......... APPELLANT;
AND
HARRY P. BAMSEY .................. RESPONDENT.

ON APPEAL FROM THE COURT OF APPEAL FOR
BRITISH COLUMBIA

Criminel law—Summary convictions—Plea of guilty—Whether right to
appeal—Conditions precedent for appeal—W hether accused can change
plea on trial de novo—Whether grounds of appeal must be stated with
particularity—Criminal Code, 1953-54 (Can.), c. 51, ss. 708(2), 722, 723,
726, 727.

*PreseNT: Taschereau, Cartwright, Fauteux. Abbott. Martland, Judson
and Ritchie JJ.
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The accused pleaded guilty to a charge of impaired driving and was sum-
marily convicted by a magistrate. His appeal was heard and allowed by
a County Court judge notwithstanding the preliminary objections of
the Crown that the notice of appeal was not sufficient. The Crown
applied for leave to appeal to the Court of Appeal, which considered
the merits of the case and ruled that “the said leave and the appeal
be and the same are hereby dismissed”. On the Crown’s application
for leave to appeal to this Court, the accused argued that the judg-
ment of the Court of Appeal was not a “final judgment” within the
meaning of s. 41(1) of the Supreme Court Act, since that Court had
not dismissed the appeal but only the application for leave to appeal.

Held: The judgment of the Court of Appeal should be treated as one
dismissing the appeal and leave should be granted.

Held further: The appeal should be allowed and the conviction restored.

If an accused who has pleaded guilty before a magistrate at his summary
trial is able to comply with the requirements of s. 722, then his appeal
by way of trial de novo under s. 727 “shall be set down for hearing
before the Appeal Court”, and when he enters the latter Court he may
change his plea if he can satisfy the Appeal Court that there are valid
grounds for his being permitted to do so.

In the present case, the grounds of appeal were not set forth in such
manner as to comply with s. 722. The grounds that “the magistrate
did not apply the principle as to reasonable doubt as to the evidence”
and that the “conviction was contrary to the evidence and to the
weight of the evidence”, were irreconcilable with the accused’s plea
of guilty. Far from the conviction being contrary to law, it was the
verdict which the law required the magistrate to enter after the plea
of guilty. The setting forth of the grounds for appeal is a condition
precedent to jurisdiction, and there is no right to a trial de novo under
s. 727 upon grounds which are frivolous or apparently lacking in sub-
stance, as was the case here.

APPEAL from a judgment of the Court of Appeal for
British Columbia?, affirming a decision of Hanna Co. Ct. J.
Appeal allowed.

J. J. Urie, for the appellant.
K. E. Eaton, for the respondent.

The judgment of the Court was delivered by

Ritcuie J.:—The respondent herein, having pleaded
guilty, was convicted by G. W. Scott, Esq., Deputy Police
Magistrate in and for the City of Vancouver, on the charge
that he unlawfully drove his motor vehicle on a highway

1124 C.C.C. 95, 30 CR 339, 28 W.W.R. 385.
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while his ability to drive was impaired and thereupon filed
and served a notice of appeal to the County Court of Van-
couver wherein he specified the following grounds of appeal:

(a) That the said conviction is contrary to law in that the magistrate
did not apply the principle as to reasonable doubt as to the evi-
dence adduced at the said trial;

(b) That the said conviction is contrary to the evidence and io the
weight of the evidence.

Upon the appeal coming on to be set down for hearing
before His Honour, Judge Hanna, Judge of the County
Court of Vancouver, counsel for the Crown raised the fol-
lowing preliminary objections:

(a¢) That no grounds of appeal were in fact disclosed;

(b) That the accused, having pleaded guilty in the court below, was
bound by such plea unless the grounds of appeal set out special
circumstances;

(¢) That the said grounds were not reasonable, certain, adequate or
sufficient as required;

(d) That the principle as to reasonable doubt in connection with the
evidence adduced at the trial before the learned magistrate could
not apply because of the plea of guilty accepted from the accused
by the learned magistrate.

Notwithstanding these objections, the learned County
Court judge heard and allowed the appeal, and in due course
counsel for the Attorney-General of British Columbia made
application for leave to appeal to the Court of Appeal of
British Columbia upon the following grounds:

1. That the learned County Court judge was in error in permitting
and accepting a plea of not guilty on the trial de novo after the
respondent had pleaded guilty before the magistrate.

2. That the learned County Court judge was in error in holding that
the grounds set out in the respondent’s Notice of Appeal were
reasonable, certain, adequate or sufficient or were grounds of
appeal at all.

This appeal was considered by the Court of Appeal of
British Columbia'! at the same time as two others in which
kindred questions were raised and a perusal of the decisions
of Sheppard J.A. and Davey J.A. clearly indicates that the
merits of this case were considered by that Court, and the
concluding words of Mr. Justice Sheppard’s decision in
relation thereto are:

However, for the reasons given, the grounds of error assigned by the
Crown should not succeed and the appeal should be dismissed.

1124 C.CC. 95, 30 C.R. 339, 28 W.W.R. 385.
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Some doubt and difficulty has, however, arisen as a result E‘f
of the wording of the final clause of the formal order for Tar Queen
judgment granted herein by the Court of Appeal which BAMAEY
reads as follows: Ritebie J.

THIS COURT DOTH ORDER AND ADJUDGE that the said leave o
to appeal and the appeal be and the same are hereby dismissed.

Upon application being made for leave to appeal to this
Court, which application was adjourned to the October
sittings thereof, it was argued on behalf of the respondent
that the judgment sought to be appealed from did not dis-
miss the appeal but rather dismissed the application for
leave to appeal to the British Columbia Court of Appeal,
and that as such it was not “a final or other judgment of
the highest court of final resort in a province . . . in which
judgment can be had in the particular case sought to be
appealed . . . .” within the meaning of s. 41(1) of the
Supreme Court Act and that leave should accordingly be
refused.

It is true that the final paragraph of the formal judgment
of the Appeal Court of British Columbia quoted above is not
entirely clear in that it purports to dismiss both the applica-
tion for leave to appeal and the appeal itself, but if there
be any doubt as to whether or not this constitutes an order
dismissing the appeal then it is permissible to consider the
reasons of the Court to see what was actually done, and it
then becomes apparent that the appeal was heard on its
merit and dismissed.

I am of opinion that the judgment from which leave to
appeal is now sought should be treated as one dismissing
‘the Crown’s appeal to the Appeal Court of British Colum-
bia and that such leave should be granted.

The grounds raised by the present application are:

1. That the Court of Appeal erred in holding that having pleaded
guilty before the magistrate the accused had an appeal as of right
from his conviction.

2. That the Court of Appeal erred in holding that the Notice of
Appeal to the County Court judge set forth the grounds of appeal

with sufficient particularity as required by s. 722 of the Criminal
Code.

As to the first ground, I agree with what has been said
by the learned judges of the Court of Appeal to the effect

that the words of s. 720(a) of the Criminal Code “the
83917-5—4
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defendant in proceedings under this Part may appeal to the

THE %ZUEEN Appeal Court” include a defendant who has pleaded

BaMsEY

Ritchie J.

“guilty” in the summary conviction Court, but it must be
borne constantly in mind that no defendant can have his
appeal set down for hearing until “he has complied with
section 722”, and this includes the preparation of a notice
setting forth the grounds of appeal. As will be seen Trom
what I have said in this Court in the case of Regira v.
Dennis', I agree with the learned judges in other Courts (see
R. v. Crawford® and R. v. Tennen®), who have held that
the “trial de novo” for which provision is made in s, 727 is
to be treated as a “trial” in the restricted sense of that word
which does not include either arraignment or plea, but I do
not agree with those who consider that this construction
precludes a defendant who has pleaded guilty from asserting
an appeal. In my view, if a man who has entered a guilty
plea before the magistrate is able to comply with the
requirements of s. 722, then his appeal “shall be set cown
for hearing before the Appeal Court”, and when he enters
that Court he is in exactly the same position procedurally
as he was immediately after pleading “guilty” before the
magistrate and before he had been convicted. This being so,
he may change his plea if he can satisfy the Appeal Court
that there are valid grounds for his being permitted to do
0. See Thibodeay v. The Queent,

A discussion of the question raised by the second ground
follows logically from what has just been said because if
the grounds of appeal are not set out in such manner as to
comply with s. 722 then the appeal cannot be set down for
hearing under s. 723.

The relevant portion of s. 722 reads as follows:

Where a Notice of Appeal is taken under section 720, the appellant
shall

(a) prepare a Notice of Appeal in writing setting forth
(1) with reasonable certainty the conviction or order appealed
from or the sentence appealed against; and

1Ante p. 286. 2119591 O.W.N. 75, 123 C.CC. 14.
3[19591 O.R. 77, 122 C.CC. 375. 4119551 S.C.R. 646.
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There has been considerable conflict of judicial opinion
as to the nature of “grounds of appeal” required by this
section, and in this regard Sheppard J.A., summarizing the
view of the Court of Appeal in this case, has said:

Hence, while in compliance with section 722 grounds of appeal are
to be given, nevertheless by reason of the nature of the review, the grounds
would not appear to be required to be stated with the same particularity
as in appeals in indictable offences where the Appeal Court is restricted
to the record of the proceedings in the lower Court and where counsel for

the respondent is entitled to know specifically the grounds on which the
conviction or dismissal is attacked.

It is true that the grounds of appeal referred to in
s. 722(1) (@) (ii) need not be ‘“stated with the same par-
ticularity as in appeals in indictable offences . . .”. but it
must be remembered that the setting forth of these grounds
is one of the acts required to be done as a condition
precedent to the jurisdiction of the Appeal Court and
although they require neither nicety of pleading nor expert
draftsmanship in their preparation it should not be possible
to obtain the trial de novo for which s. 727 provides upon
grounds which are frivolous or apparently lacking in
substance. ‘

To appeal as the respondent did in this case from a con-
viction founded on a plea of “guilty” on the grounds that
the magistrate did not comply with the principle as to
reasonable doubt in connection with the evidence and that
the verdict was contrary to the evidence and the weight of
evidence is to present the Appeal Court with a self-evident
contradietion in terms.

Far from the conviction being contrary to law, it was the
verdict which the law required the magistrate to enter after
the plea of “guilty” (see s. 708(2)), and there is, therefore,
no room for the application of the principle of reasonable
doubt and it is idle for a defendant to complain that the
conviction was contrary to the evidence and to the weight
of evidence because the conviction was not based on evi-
dence but on the “guilty” plea.

Such grounds are not unacceptable by reason of lack of
particularity but because they are irreconcilable with the
plea in the Court below which is a part of the material to
be kept by the clerk of the Appeal Court with the records

of that Court in accordance with the provisions of s. 726(1).
83917-5—43
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The plea of “guilty” entered in the summary conviction

Tae (3UEEN Court concluded against the respondent the issues raised by
Bamsgy the information and after the filing of the notice of appeal
Ritehieg, i this case the Court of Appeal was faced with an out-

standing plea of “guilty” without any reason having been
put forward to support an application for its withdrawa. and
without any question of law having been raised to cast doubt
on its effect.

The following observations of Sidney Smith J.A. in R. v.
Sanders', although made with reference to the old Code,
seem most pertinent to the circumstances of this case:

On the face of it, there would seem something anomalous in tke law
if it allowed an accused person, with full understanding, to plead “guilty”
before a magistrate and then, because he found the sentence unexpeztedly
heavy, or had unexpected consequences, or for some other reason having
nothing to do with the merits, allowed him to appeal to the county court
and, without explanation, blandly plead “not guilty,” and thus obcain a
full trial on the merits. That seems to be playing fast and loose with the
administration of justice.

(The italics are mine.)

With the greatest respect, it seems to me that the proceed-
ings before the County Court judge in the present case
constitute an example of the type of procedure to which this
quotation applies.

After an extensive argument had been presented to the
County Court judge and after the proceedings had been
adjourned for consideration of the questions as to whether
the accused was entitled to a trial de novo after a plea of
“guilty” and as to the validity of the grounds set forzh in
the notice of appeal, the following exchange is reported as
having taken place in the County Court:

The Courr: On the objection raised by Crown counsel before the
adjournment that the grounds of appeal were not disclosed in the notice
of appeal, I am holding that clause 1 of the notice of appeal is sufficient
statement of grounds in this particular appeal and I am not making that
as a precedent. I understand the matter is before the Court of Appeal now—
another one—but that is my present decision. I take it that plea is the same
as the Court below?

Mr. Dean (for the accused): There will be a plea of not guilty here.

The Courr: What was it in the Court below?

Mr. Dean: It was a plea of guilty in the Court below. Should be
another plea taken here,

The Court: You will waive the reading of the information and plead
not guilty? i ]

1(1953), 8 W.W.R. 656, 106 C.C.C. 78. -
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Mr. Deax: Yes. . 1960
——
The Courr: Where is your client? THE QUEEN
Mr. Dean: Right here. Stand up, please. B Aﬁé“
The Courr: This is for impaired driving. Righ‘—i-e 3.

Mr. MacgorF (for the Crown): May it please your honor, the Court —_—
of Appeal in a decision handed down just last week in the case of Baumer
ruled that on these appeals apparently the reading of the information is a
prerequisite now.

The Courr: Is a what?

Mr. Mackorr: It is required to have a reading of the charge.

The Courr: In spite of the waive?

Mr. Macgorr: In spite of the waive. Apparently that is a decision of
the British Columbia Court of Appeal.

The Courr: Well, this is under the Criminal Code, is it not?
Mr. Mackorr: Yes, your honor, section 223.
The Courr: He should be in the box. Read the charge.

The accused was accordingly arraigned and permitted to
plead “not guilty” without any reason being given to sup-
port his change of plea. This quotation indicates that the
learned County Court judge erred in determining the valid-
ity of the notice of appeal without any reference to the
nature of the plea in the summary conviction Court with
the result that he upheld the validity of a ground of appeal
alleging that a conviction made pursuant to the mandatory
provisions of s. 708(2) of the Criminal Code and without
taking evidence was contrary to law in that the principle
of reasonable doubt was not applied in connection with the
evidence.

From all the above it will be seen that I am of opinion
that the Court of Appeal did not err in holding that the
accused had an appeal as of right from his conviction subject
to compliance with s. 722, but that I have concluded that
the same Court did err in holding that the notice of appeal
to the County Court judge in this case set forth “the grounds
of appeal” as required by s. 722(1) (@) (ii) of the Criminal
Code. :

I would accordingly allow the appeal and set aside ‘the
judgments of the Court of Appeal and of the County Court
of Vancouver. S /
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The result is that the conviction entered by the learned
magistrate is restored.

Appeal allowed; conviction restored.
Solicitor for the appellant: G. D. Kennedy, Victoria.

Solicitors for the respondent: Gowling, MacTavish,
Osborne & Henderson, Ottawa.

ESTHER  TENNEN .......... e APPELLANT;
AND

HER MAJESTY THE QUEEN .......... RESPONDENT.

ON APPEAL FROM THE COURT OF APPEAL FOR ONTARIO

Criminal low—Summary convictions—Plea of guilty—Whether right to
appeal—Trial de novo—Whether right' to withdraw plea—Discretion
of County Court Judge—Conviction for non-payment of sales tares—
Criminal Code, 19563-64 (Can.), c. 51, s5..720, 727—The Excise Taz Act,
RS.C. 1952, c. 100.

The accused, the registered owner of a business, was summarily convicted
and fined by a magistrate on her plea of guilty to a charge of failing
to pay sales tax. The County Court judge dismissed her appeal and
refused to strike out the plea of guilty on the accused’s affidavit that
she was only the nominal owner of the business which was under the
complete control and operation of her husband. The Court of Appeal
dismissed her further appeal and she appealed to this Court.

Held: The appeal should be dismissed.

An accused who has pleaded guilty in a summary conviction Cours has
the same right to apply for leave to chahge such plea on his appeal by
way of a trial de novo under s. 727 of the Code as he would have had
in the Court below before sentence. ‘However, the decision &s to
whether or not permission to w1thdraw the plea of guilty should be
given is a matter of diseretion for the‘ tribunal, and where, as here,
such discretion was exercised judicially, it should not be interfered with.

APPEAL from a judgment of ﬁhe Court of Appeal for
Ontario?, affirming the conviction df the Appellant. Appeal
dismissed.

E. R. Murray, for the appellant
G. W. Ford, Q.C., for the respondent.

*PresENT: Taschereau, Cartwright, Fauteux, Abbott, Martland, Judson
and Ritchie JJ,

1122 C.CC. 375, 29 C.R. 379.
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The judgment of the Court was delivered by
RrrcuaIie J.:—Two informations were laid against the
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1960
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TENNEN

appellant “carrying on business under the name and style TarQuesx

of Majestic Lamp Company” for failing to pay the sales
tax imposed by Part VI of the Excise Tax Act, RS.C., 1952,
c. 100, and upon these matters coming on for hearing before
S. A. Williamson, Esq., a Justice of the Peace in and for the
County of York, the appellant did not appear personally
but was represented by duly authorized counsel who pleaded
“guilty” on her behalf whereupon she was duly convicted
of both offences and sentenced in respect of one information
to a fine of $466.93 or thirty days in jail and in respect of
the other information to a fine of $746.30 or alternatively
to thirty days in jail.

In the proceedings before the magistrate and after the
pleas of “guilty” had been entered, the evidence of a collec-
tion officer of the Department of National Revenue was
called on behalf of the Crown, in the course of which it was
proved that the taxes referred to in the two informations
had not been paid to date and that the appellant was the
sole owner of the Majestic Lamp Company.

In due time the appellant filed and served one notice of
appeal in respect of both offences to the County Court of
‘the County of York upon the grounds following:

1. The learned magistrate erred in his finding that the information
disclosed an offence;

2. The learned magistrate erred in failing to apply correctly the law
and the relevant provisions of the Excise Tax Act, the Bankruptcy
Act, and the Criminal Code to the facts of this case;

3. The learned magistrate erred in finding that the accused had
failed to comply with the said Act;

4. The learned magistrate lacked jurisdiction to order the accused to
pay the arrears of sales tax herein.

Upon the appeal coming on for hearing before His
Honour, Judge Shea, there was filed with the Court an
affidavit of the appellant setting forth that while she was the
registered owner of Majestic Lamp Company she had never
at any time operated or exercised any control of the said
business nor drawn any salary or profits nor taken any
interest in the said business which was under the complete
control and operation of her husband. In this affidavit she
also stated that she had never been aware of the payment
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or non-payment of any sales tax until she received the sum-
monses and that a month or two before the date of the
informations her husband had informed her that the busi-
ness was failing and that she was bankrupt. She stated also
that her husband had advised her that the sales tax had
not been paid and that she should plead “guilty”, and
further that she never realized that she would have to pay
any money or be subject to a jail sentence, believing that
the money would have to be collected out of the bankrupt
estate. The affidavit concludes by stating that the appellant
was at all times up to and including the time of her convie-
tion totally ignorant of the whole procedure and completely
under the influence of her husband and that she had been
advised that she had a good defence in law and on the merits
and that she was not guilty of the offences.

In the course of the hearing before the learned County
Court judge, there was a lengthy argument between ccun-
sel, and conflicting decisions were cited as to whether an
appeal lay in this case under the provisions of ss. 720 to 727
of the Criminal Code, and in the course of these submissions
counsel on behalf of the appellant made the following

statement:

The facts they are not in dispute; the evidence was put in by the
crown at the magistrate’s court proceedings; we do not quarrel with that,
as far as the facts go, and I do not think they are in dispute. The sole
question is whether the conviction itself is bad in law.

The learned County Court judge, having the aforesaid
affidavit before him and having heard what was said by the
appellant’s counsel, made the following statement:

. I do not think it will be necessary to have this plea of guilty
renewed; there is no exceptional circumstance here. This woman has
pleaded guilty, and then she found out that she might be called on to pay
money and that is something else.

That is the whole point; and not only was she represented by counsel
at the trial—anyway, she pleaded guilty.
I decline to strike oub the plea of guilty. .. ..

The learned County Court judge saw no merit in the ozher
grounds of appeal and the appeal was accordingly dismissed.
The appellant appealed from this decision to the Court of

Appeal for Ontario® upon the following grounds:

1. The learned County Court Judge erred in holding that the Appel-
lant was ‘precluded from her right to appeal by ‘reason of her
having pleaded guilty before the Magistrate.

1122 CCC. 375, 29 CR.-379, -
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2. The learned County Court Judge erred in refusing to hear evidence
on the ground that the Appellant was precluded from adducing
evidence by reason of her having pleaded guilty before the
Magistrate.

3. The learned County Court Judge misdirected himself with respect
to the right of the Appellant to change her plea on a trial de novo.

4. The learned County Court Judge erred in holding in effect that
the plea of guilty was not only an admission as to fact but as to
law.

5. The learned County Court Judge erred in refusing the Appellant
the right to argue that the Crown had no right to proceed against
the Appellant notwithstanding her plea of guilty.

On this appeal two identical notices of appeal were pre-
pared respecting the two offences of which the appellant
had been convicted, and the appeals having been heard
together Roach J.A. rendered the decision of the Court dis-
missing both appeals. It is from this decision and the order
made pursuant thereto that the appellant now appeals to
this Court upon the following grounds:

(@) That the proceedings in the County Court of the County of York
were a nullity because the accused was not arraigned on the
charges or asked to plead to same;

(b) That the learned County Court judge erred in refusing to hear
evidence on the ground that the appellant was precluded from
adducing evidence by reason of her having pleaded guilty before
the Magistrate;

(¢) That the learned County Court judge misdirected himself with
respect to the right of the appellant to change her plea on a trial
de novo;

(d) Such further and other grounds as counsel may advise and which
this Honourable Court may deem sufficient grounds for appeal.

After reading the transeript of the proceedings before the
County Court judge which are included in the appeal book
in the present case, I am satisfied that the second and third
of the above grounds disclose a misunderstanding of what
took place in the County Court.

As to the first ground, it will appear from what has been
said in the cases of Regina v. Dennis* and Regina v. Bamsey?
that I am of opinion that the arraignment and plea form
no essential part of the trial de novo contemplated by s. 727
of the Criminal Code, but that an accused who has pleaded

1 Ante p. 286. 2 Ante p. 204,
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1960 guilty in the summary conviction Court has the same right
Tennen  to apply for leave to change his plea before the Appeal Court
THE &'UEEN as he would have had in the Court below before sentence.

RitchieJ.  As to the second and third of the above grounds, it is
~—  enough to say that the record of the proceedings in the
County Court does not disclose that the learned County
Court judge either precluded the appellant from adducing
evidence or misdirected himself respecting her right to

change her plea.

The learned County Court judge, having read the apoel-
lant’s affidavit and heard the argument, exercised his dis-re-
tion by declining to strike out the plea of guilty. That he
was entitled to follow this course is made apparent by what
was said by Cartwright J., speaking on behalf of the major-
ity of the Court, in Thibodeau v. The Queen*:

. it may first be observed that it is clear that at any time before
sentence the Court has power to permit a plea of guilty to be withdrawn.
As to this it is sufficient to refer to the following cases; R. v. Plummer,
(1902) 2 K.B. 339, The King v. Lamothe, 15 C.C.C. 61, R. v. Guay, 23
C.C.C. 243 at 245-246, and R. v. Nelson, 32 C.C.C. 75. These cases make
it equally clear that the decision whether or not permission to withdraw
a plea of guilty should be given rests in the discretion of the Judge to
whom the application for such permission is made and that this discretion,
if exercised judicially, will not be lightly interfered with.

(The italics are mine.)

As 1 have indicated, I am of opinion that the learned
County Court judge in no way exceeded his jurisdiction and
that his reasons and decisions in refusing to allow the appel-
lant to change her plea disclose no error in law.

I can see no other grounds for allowing this appeal and
in fact none were seriously urged at the argument. The
appeal must, therefore, be dismissed.

Appeal dismissed.

Solicitors for the appellant: Freedman, Cohl, Murray &
Osak, Toronto.

Solicitor for the respondent: G. W. Ford, Toronto.

1719551 S.CR. 646.
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THE CORPORATION OF THE
CITY OF TORONTO anp F. E. APPELLANTS;
WELLWOOD (Defendants) ......

AND

OUTDOOR NEON DISPLAYS LIM-
ITED (Plaintiff) ........ccooun..

REesroNDENT.

ON APPEAL FROM THE COURT OF APPEAL FOR ONTARIO

Municipal corporations—Building by-law—Erection and location of signs—
Permit required from building inspector—Whether inspector has dis-
cretion to refuse when by-law requirements met—Whether delegation
of power to inspector—Validity of by-law.

Building by-law No. 9868 of the City of Toronto, passed in 1923, deals,
inter alia, with the erection and loeation of signs on private property
and prescribes the standards required to obtain a permit to erect such
signs. It places upon the building inspector the duty of ascertaining
that these standards are met. The by-law further provides that a per-
mit will not be issued until the location of the sign has been approved
by the building inspector; and that the erection of the sign shall not
be commenced until a permit has been obtained from him. The trial
judge dismissed the plaintiff’s application for an order directing the
defendants to issue a permit for the erection of a neon display sign
on the roof of a building in Toronto. The Court of Appeal directed
the permit to be issued on the ground, inter alia, of illegal delegation
of power to the inspector. The municipality appealed to this Court.

Held: The appeal should be dismissed and the permit issued.

On its proper construction, the by-law does not confer any uncontrolled
discretion upon the inspector. If he is satisfied that all the requirements
are fulfilled and that there is no applicable prohibitory by-law, he has
no discretion to refuse to approve the location of the sign and so refuse
a permit. The by-law states with sufficient particularity the grounds on
which the approval of the proposed location is to be granted or with-
held. Consequently, as the appeal was argued on the footing that all
the requirements had been fulfilled, it followed that the permit should
be issued.

APPEAL from a judgment of the Court of Appeal for
Ontario!, reversing a judgment of Treleaven J. Appeal
dismissed.

Hon. R. L. Kellock, Q.C., and F. A. A. Campbell, Q.C.,
for the defendants, appellants.

*PreseNT: Cartwright, Fauteux, Abbott, Martland and Ritchie J1J.
1119591 O.R. 26, 16 D.L.R. (2d) 624.

307

1959

—
*Qct. 15,
16,19

1960
——
Jan. 26



308

1960

CrTy OF
ToroNTO
et al.

OuTDOOR
Neonx
DispraYs
L.

SUPREME COURT OF CANADA [1¢60]

J. T. Weir, Q.C., and A. M. Austin, for the plaintiff,
respondent,. ‘

W. R. Jackett, Q.C., and T. B. Smith, for the Attorney
General of Canada.

E. J. Houston, for the Attorney-General of Ontario.

The judgment of the Court was delivered by

CarrwricHT J.:—This is an appeal from a judgmens of
the Court of Appeal for Ontario* allowing an appeal from a
judgment of Treleaven J. and directing the appeliant
Wellwood forthwith to issue a building permit to the
respondent to permit it to erect a neon display sign on the
roof of the building known as 131 Front Street West in
the city of Toronto.

On January 31, 1958, the respondent made application
to the appellants for a building permit for the erection of
the sign in question. By letter dated March 21, 1958, the
appellant Wellwood advised the respondent that the Bcard
of Control had instructed him to withhold the permit and
enclosed a copy of the Board’s direction. This direction is
dated March 14, 1958, and is signed by the City Clerk; it
reads:

On March 12, 1958, Controller Newman advised the Board of Coatrol
that application has been made for a permit to erect an illuminated sign
facing University Avenue on the roof of the building at No. 131 Front
Street West.

Controller Newman stated that the University Avenue By-law does not
cover this location.

The Board decided to request the City Solicitor to draft a By-law and
present same to the Committee on Property on March 19, to prohibit the
erection of the aforesald sign and other signs which may be similarly located
in full view of University Avenue.

The Board also decided to request the Commissioner of Buildings to
withhold the permit for the above-mentioned sign.

The “University Avenue By-law” referred to in this
direction prohibits the erection of, inter alia, electric signs
on any building or land fronting or abutting on either side
of University Avenue between Front Street and College
Street. It is not argued that the proposed location of the
sign with which we are concerned falls within this
prohibition: h

1[1959] OR. 26, 16 D.L.R. (2d) 624.
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We were informed by counsel that no by-law such as that

suggested in the third paragraph of the direction has been ,IQOIgNOTl;

passed. et al.
V.

In the course of his cross-examination on an affidavit Olt\ITTDOOR

EON

filed the appellant Wellwood put forward two additional Disrravs

reasons for refusing the permit: L.
Cartwright J.

1960
——

(i) that he had not approved the location of the sign as provided in
paragraph 3 of chapter 31 of the building by-law of the Corporation of
the City of Toronto being by-law number 9868, and

(ii) that the property known as 131 Front Street West is leased by
the City of Toronto to Petrie’s Parking Place Limited by a written lease
dated March 21st, 1945, that the said lease provides that the lessee will
not assign or sub-let without leave, and that the agreement between Petrie’s
and the respondent permitting the latter to erect the sign was a breach
of the covenant not to sub-let.

As to the last mentioned ground (ii), the Court of Appeal
were unanimously of opinion that it afforded no answer to
the respondent’s claim, and on this point I am in full agree-
ment with the reasons of Roach J.A.

The learned judge of first instance gave no written reasons
for his decision.

Counsel agree that the following passage in the reasons
of Roach J.A. correctly states the footing on which the
appeal was argued:

The appeal was argued on the footing that the proposed sign complied
with all the standards set forth in By-law No. 9868, that the application
to the Building Commissioner was in proper form and that the applicant
had complied with every prerequisite required of it in connection with its
application for the permit.

By-law no. 9868 was passed by the Council of the Cor-
poration of the City of Toronto on December 10, 1923; it
is entitled “A By-law to Regulate the Erection and Provide
for the Safety of Buildings”; it is both lengthy and compre-
hensive, consisting of upwards of 250 printed pages divided
into more than 40 chapters. '

Chapter 31 is entitled “Signs”. The by-law has been fre-
r(juently “amended but the only amendments made to
'chaptér 31 were passed in April 1936. This chapter preseribes
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in detail what is to be filed in support of the application for
a permit to erect a sign located wholly or partly on private
property, including:

2. (2) A block plan, showing the street lines or other boundaries of
the property upon which it is proposed to erect such sign or advertising
device and the location of the sign or advertising deviee upon the property

in relation to other structures upon such property or upon the premises
immediately adjoining thereto.

(3) Complete drawings and specifications covering the construction of
the sign and its supporting framework.

(4) Drawings of, and such other information with respect to, any
building upon which it is proposed to locate the sign or advertising device,
a8 may be necessary to determine whether the structure of such building
will carry the additional loads and stresses imposed thereon by the erestion
of such sign or advertising device without exceeding the stresses specified
in this By-law. Such drawings shall in all cases have marked thereoa, in
figures, the height of such building.

The chapter deals, inter alia, with the strength of build-
ings on which it is proposed to erect signs, the height of such
buildings, the height above roof of partly wooden signs and
of all-metal signs; ground signs; maintenance; the rejair
or removal of dangerous or defective signs; and the locazion
of signs as more particularly set out hereafter. In regard
to allowable stresses, live loads and wind pressures on
buildings it contains ecross-references to other chapters of
the by-law.

In addition to section 2(2) quoted above, the following
sections of chapter 31 refer particularly to the locations of
signs:

Section 5. Clearances.

(1) Every sign or advertising device erected upon the roof of any
building shall be so located as to maintain a clear space of at least three
feet between the top of the roof or parapet wall of such building and the
bottom of such sign.

(2) No sign or advertising device shall be so located upon any build-
ing as to obstruct any window, door, scuttle, skylight or fire escape, so as
to prevent the free access of firemen to any part of the building in case
of fire.

Section 13. Ground Signs.

(3) No such sign or advertising device shall be located adjacent to
any dwelling, apartment house or church or so located that the rear part
of same is or will be exposed to any street.
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The section of chapter 31 which gives rise to the chief

difficulties in this appeal is section 3, which reads as follows:
3. Permit,.

(1) A permit shall not be issued by the Inspector of Buildings for the
erection of any sign or advertising device located wholly or partly upon
private property, until the location of such sign or advertising device has
been approved by him.

(2) The erection or installation of any sign or advertising device
located wholly or partly upon private property, shall not be commenced
until a permit therefor has been obtained from the Inspector of Buildings.

The members of the Court of Appeal were unanimous in
construing this section as giving to the Inspector of Build-
ings an uncontrolled discretionary power to approve or dis-
approve the proposed location of any sign and to grant or
refuse a permit for its erection accordingly. Roach J.A., who
wrote the judgment of the majority, dealt with the matter
as follows:

The Building Commissioner and the Municipal Corporation now take
the position which was supported by their counsel on this appeal, that by
virtue of Section 3(1) of By-law No. 9868, the Building Commissioner has
the power to refuse a permit if the location of a proposed sign, quite apart
from matters of construction, does not meet with his approval and that
the location of this particular sign does not meet with his approval. I now
deal with that contention without for the time being, taking into con-
sideration, Section 3(1) of the City of Toronto Act, 1939, and the order
of the Municipal Board dated February 25th, 1942,

By-law No. 9868 leaves the approval of the location of a proposed roof
sign in any area in the absolute discretion of the Building Commissioner.
It contains no indicia to be applied by him in reaching his conclusion
either to approve or disapprove. If in his uncontrolled and unqualified dis-
cretion he thinks it inappropriate that a sign, though complying with
every requirement of the By-law, should be erected at a proposed location
he may refuse a permit for it. This is an illegal delegation to the Commis-
sioner of a power exercisable only by the Municipal Council. Whether or
not, as a matter of civic planning, a sign in a given area should or should
not be permitted, is a matter on which the Municipal Council as the
governing body of the Municipality, must apply its own judgment; it
cannot delegate that function to a municipal official.

Having so construed this section of the by-law the Court
of Appeal went on to consider the effect of s. 3 of The City
of Toronto Act, 1939 (Ont.), 3 Geo. VI, ¢. 73. Subsectlon (1)
of that section reads as follows:

(1) The Ontario Municipal Board may approve by-law No. 9868 passed
by the council of the said corporation entitled “A By-law to regulate the
erection and provide for the safety of buildings” and any by-law passed
by the said council amending such by-law or containing provisions
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regulating the erection or providing for the safety of buildings, and upon
such approval being given any such by-law shall be deemed to have been
validated and confirmed.

On February 25, 1942, the Ontario Municipal Board made
an order “under and in pursuance of Section 3 of the City
of Toronto Act 1939” that By-law no. 9868 as amended by

Cartwright J. 68 specified by-laws be approved. Of the 68 amending

by-laws, 61 were passed before and 7 after the enactment
of the City of Toronto Act, 1939.

Laidlaw J.A., who dissented, was of the view that s. 3(1)
of the City of Toronto Act, 1939 was valid legislation and
that the combined effect of that section and of the order of
the Municipal Board was to give statutory validity to
By-law no. 9868, at all events as regards section 3 of chap-
ter 31 which had not been amended at any time. The major-
ity reached the conclusion that s. 3(1) of the City of
Toronto Act, 1939 was ultra vires of the Provincial Legisla-
ture, that consequently section 3 of chapter 31 of the by-law
had not been validated, that since, as they had construed it,
it purported to give to the Building Inspector an uncon-
trolled discretionary power to refuse an application which
complied with every requirement of the by-law it was
beyond the powers of the council to enact it, and accord-
ingly ordered that the permit should issue.

The first question is as to the true construction of the
by-law and particularly section 3 of chapter 31.

The by-law must be construed as of the date when it was
enacted, some 16 years before the passing of the statute
which purports to give the Municipal Board power to
validate it. In 1923, the rule concisely stated by Middleton
J.A. in Forst v. City of Toronto', had long been the estab-
lished law in Ontario. I refer particularly to the following
passage:

When the muniecipality is given the right to regulate, I think that all
it can do is to pass general regulations affecting all who come within the
ambit of the municipal legislation, It cannot itself discriminate, and give
permission to one and refuse it to another and, a fortiori, it cannot give
municipal officers the right, which it does not possess, to exercise a discre-

tion and ascertain whether as a mafter of policy permission should be
granted in one case and refused in another.

1(1923), 54 OL.R. 256 at 278-9.
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It is not suggested that the Court of Appeal laid down any !9
new rule in that case; it applied well settled rules to the Crrvor

. . ToroNTO
by-law there in question. et al.
v.
It is a rule of construction that if the words of an enact- Ourooor

ment so permit they shall be construed in accordance with Dgggfys
the presumption which imputes to the enacting body the La.
intention of limiting the operation of its enactments ’oo(j*"‘l"t"i"gl‘t J.
matters within its allotted sphere. I agree with the follow-

ing statement in MecQuillin on Municipal Corporations,

3rd ed., vol. 9, at p. 138:

Furthermore, licensing ordinances will be construed, if possible, as not
vesting legislative power or absolute discretion in enforcement officials with
respect to the grant or issuance of a license.

When section 3 of chapter 31 of the by-law is read, as it
must be, in the context of the rest of the chapter and of
the whole by-law, I am unable to construe it as conferring
any uncontrolled discretion upon the Inspector.

Chapter 1 of the by-law is entitled “General Provisions”;
it contains cross-references to other chapters including
chapter 31; it provides by section 1:

The Commissioner of Buildings, shall be the Inspector of Buildings,
whose duty it shall be to see that the provisions of this By-law are car-
ried out.

Chapter 2 provides in part:

For the purpose of this By-law,

PERMIT, when issued by the Commissioner, shall mean certification by
him to the effect that the plans and specifications submitted for
examination and approval, comply, or have been made to comply,
with the requirements of this By-law.

As already indicated, chapter 31 deals in several places
with the location of signs. In my view, on its true con-
struction it places upon the Inspector the duty of ascer-
taining that the plans, drawings and specifications filed in
support of an application for a pérmit to ereet a sign not
only comply with all relevant provisions of the by-law as to
method of construction, loads, stresses and so forth, but also

show that its proposed location is in accordance with the
83917-5—5
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provisions of sections 5(1), 5(2) and 13(3) of chaptar 31
quoted above; the purpose of requiring the applicant to
file the material required by section 2(2) of chapter 31 is
to enable the Inspector to certify as to these matters. No
doubt the Inspector would also have to consider whather
there was in existence any by-law such as the “University
Avenue By-law” referred to above prohibiting the erection
of signs in the area in which the sign is proposed to be
located.

In my opinion, if the Inspector is satisfied that all the
requirements of the by-law are fulfilled and that there is no
applicable prohibitory by-law, he has no diseretion to refuse
to approve the location of the sign and so refuse a permit.
The by-law states with sufficient particularity the grounds
on which the approval of a proposed location is to be granted
or withheld. |

As the appeal was argued on the footing set out in the
passage from the reasons of Roach J.A. quoted above, it
follows that, in my opinion, the order of the Court of Appeal
directing the permit to be issued was right and should be
affirmed, and it becomes unnecessary to consider the ques-
tion of the constitutional validity of s. 3(1) of the City of
Toronto Act, 1939 since, construed as I think it ought to be,
section 3 of chapter 31 of the by-law was passed in due
exercise of the powers conferred on the council by the
Municipal Act and required no statutory validation.

Counsel for the appellants and for the Attorney Gereral
of Ontario invited the Court to express an opinion as tc the
validity of the 1939 statute even if it should not become
necessary for us to do so; but I do not think that we ought
to do this. In view of the construction I have placed upon
the provisions of the by-law with which we are conceraed,
anything said as to the constitutional validity of the City of
Toronto Act, 1939 would be obiter. The dismissal of the
appeal, of course, does not constitute an affirmation of the
view of the majority in the Court of Appeal on the con-
stitutional point.
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I would dismiss the appeal with costs. There should %9
be no order as to costs of the Attorneys-General who Crrvor

; ToroNTO
intervened. : et al.
v.
Appeal dismissed with costs. OKI?E%(;?R
Disprays
Solicitor for the defendants, appellants: W. G. Angus, Lao.
Torotnto_ Cartwright J.
Solicitors for the plaintiff, respondent: McDermott,
McMahon, Rogers & Mingay, Toronto.
GARTLAND STEAMSHIP COMPANY 1%
*
AND ALBERT P. LABLANC (Defend- } Appeiiants; 11 ea
GUES . e 1960
Jan. 26

AND -
HER MAJESTY THE QUEEN (Plaintiff) . RESPONDENT.

ON APPEAL FROM THE EXCHEQUER COURT OF CANADA

Shipping—Ship colliding with Crown owned bascule bridge—Bridge failing
to rise due to mechanical defect—Whether excessive speed—W hether
warning—Conflicting evidence—W hether agony of collision—Negligence
of bridge operator and ship Master—W hether contributory negligence—
Recovery on basis of Ontario Negligence Act—Whether UlLiability
restricted by ss. 649 and 661 of the Canada Shipping Act, 1934 (Can.),
C. L4,

A ship owned by the defendant company collided with and destroyed the
north span of a Crown owned bascule bridge, which crossed the Bur-
lington Channel, when the bridge failed to rise due to a mechanical
failure. The action for damages instituted by the Crown was main-
tained by the trial judge who held that the accident was solely due
to the negligence of the ship in failing to keep a proper look-out and
in proceeding at an excessive speed. The damages awarded included the
value of the bridge, the cost of erecting a temporary replacement and
loss of use of this highway bridge and channel facilities. However, the
damages were limited pursuant to the provisions of the Canada Ship-
ping Act. The ship appealed to this Court and the Crown cross-
appealed as to the limited liability under the Act.

Held (Locke and Martland JJ. dissenting) : The appeal should be allowed
in part.

Per Curiam: The cross-appeal should be dismissed. The trial judge was
right in permitting the amount of recovery to be limited in accordance
with ss. 649 and 651 of the Canada Shipping Act.

*PrrsENT: Taschereau, Cartwright, Locke, Martland and Judson JJ.
83917-5—5%
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Per Taschereau, Cartwright and Judson JJ.: The bridge operator and the
Master of the ship were both negligent; the former for failing to give
timely and adequate warning that the bridge could mot be raised, and
the latter for failing to stop short of the bridge. The degrees of fault
should be apportionned two-thirds to the bridge operator and one-third
to the ship.

This was not a case for the application of the rule in Bywell Castle (1879),
4 PD. 219, dealing with the agony of collision.

As this was a common law action for damages within s. 29(d) of the
Exchequer Court Act, the Crown, as plaintiff—there being no counter-
claim—was entitled to judgment for one-third of its loss under the
Ontario Negligence Act. There was no recovery at common law by
reasons of the contributory negligence, and the Canada Shippiny Act,
incorporating the contributory negligence provisions of the Maritime
Conventions Act, 1911, had no application to a collision between a
ship and a structure on land. T.T.C. v. The King, [1949] S.CFE.. 510,
applied.

The damages awarded by the trial judge for loss of use of the channel and
the bridge facilities should be disallowed. There was no monetary loss
to the Crown with respect to this item which was really public incon-
venience rather than loss of use. The Greta Holme, [18971 A.C. 596;
The Mediana, [19001 A.C. 113; The Marpessa, [19071 A.C. 241;
Admiralty Commissioners v. S8.8. Chekiang, 119261 A.C. 637,
distinguished.

Per Locke and Martland JJ., dissenting: The trial judge’s findings oi fact,
based on his appreciation of the credibility of the witnesses, that the
accident was caused by the sole negligence of the ship and that there
was no contributory negligence on the part of the bridge operator,
should not be disturbed. His assessment of the damages, including the
award for loss of use of the bridge facilities, should also not be dis-

- turbed. The Crown was deprived of its right to use these facilities in
which very large sums of public moneys had been invested, anl was
entitled to recover for such deprivation although the operation of the
bridge was a source of continuous expense and not of profit. The

. Greta Holme, supra, and Admiralty Commissioners v. 8.8. Chekiang,
supra, applied.

APPEAL from a judgment of Cameron J. of the Excheq-
uer Court of Canada maintaining an action by the Crown
for damages arising from the collision of a ship with a
Crown owned bascule bridge. Appeal allowed in part, Locke
and Martland JJ. dissenting.

F. O. Gerity and G. R. Mackay, for the defendant, appel-
lant, Gartland Steamship Co.

P. B. C. Pepper, for the defendant, appellant, Albert P.
LaBlanec.

C.F.H. Carson, Q.C.,J. B, 8. Southey and P. M. Troop,
for the plaintiff, respondent.
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The judgment of Taschereau, Cartwright and Judson JJ. 1980
was delivered by GARTLAND
SreaMsHIP

Jupson J.:—This accident happened early in the after-  Co.
noon on April 29, 1952, in the Burlington Channel, which 7gg 6’UEEN
is the approach to the Port of Hamilton, when the S.S5. W. E. —
Fitzgerald collided with and totally destroyed the north span
of the highway bridge which crosses the channel. The
weather was clear and the wind light. The channel runs east
and west and the Fitzgerald was travelling from the lake
into the harbour, that is, from east to west. The channel is
protected by two piers on the Lake Ontario side. The total
distance from the outer end of these piers to the highway
bridge is 1,679 feet. A ship approaching the Port of Hamil-
ton from Lake Ontario and passing through this channel
has to pass two bridges, first a railway bridge and then the
highway bridge. The railway bridge pivots on a concrete
abutment, which is in the centre of the channel, and the
Lake Ontario end of this abutment is 444 feet from the
highway bridge. A ship approaching from Lake Ontario
would normally expect to pass these bridges on the north
side. No question arises about the railway bridge. It was
opened in plenty of time for the ship to pass. The north
span of the highway bridge never did open because of a
mechanical failure. At some stage of the ship’s progress
down the echannel the south span did open.

The theory of this accident, put forward by the Crown
as plaintiff in the action and accepted in full by the learned
trial judge, is, first, that this ship entered the channel at
an excessive speed and was unable to stop before coming
into collision with the north span of the highway bridge;
second, that the ship came down the centre of the channel
until its bow was about one ship’s length from the easterly
end of the concrete abutment which supports the railway
bridge and at that point changed course so as to pass to the
north of the abutment; and third, that the ship struck the
north span notwithstanding the fact that from the time the
ship entered the channel there was a steady red light on the
north span conveying a warning that this span would not
or could not be raised to permit the passage, and that, on the
other hand, the south span was opened in plenty of time to
permit the passage. In. my opinion, this theory is a serious
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over-simplification of the explanation for the accident and
is based upon a rejection of evidence that should not have
been rejected.

The learned trial judge found that when the ship entered
the channel between the piers, its speed was greatly in
excess of 5 miles per hour and probably at least 7 miles per
hour. This conclusion is based upon the evidence of three
steamship captains, each of long experience in navigsting
these waters, who would have reduced to half speed not
later than Burlington buoy, which is well out in the lake,
and to slow speed not later than half way in and to dead
slow at the outer end of the piers if the bridge had not
started to rise. The trial judge also found that it was not
in accordance with good seamanship to enter the channsl at
even 5 miles per hour when neither span of the bridge had
commenced to open, unless prompt steps were taken to
reduce speed further and, if necessary, to stop before reach-
ing the bridge.

As to the signal lights on the bridge, the finding was that
when the Fitzgerald was not more than a ship’s length in
the channel, the south span began to rise and that imme-
diately before this the flashing red light on the north span
had been changed to a steady red light. The flashing red
light is a signal that preparations are being made to raise
the span. The steady red light conveys a warning of danger
that the span will not be raised. The evidence of the bridge-
tender, Hockridge, is the basis for this second finding of
fact. When he failed in his efforts to raise the north span,
because of some still unexplained mechanical failure, he says
that he pressed the button to change the flashing red light
on that span to a steady red light and then turned his atten-
tion to the south span, pressing the button to change the
light on this span from a steady red to a flashing red. He
himself could not see the lights. At this time, he says, the
ship was just entering the channel and the south span
immediately began to rise and was at its full height wizhin
a minute.

Another witness, Charles Coleman, was on the bridge
with Hockridge. He saw the Fitzgerald coming in anc. he
says that the south span started to rise when the ship was
about its own length in the channel. He saw no changs of
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course which would indicate an attempt to get into the south 190
channel and no slackening of speed until the anchors were Garrrann
MSHIP

dropped. He has nothing to say about the lights on the sm(;o,

bridge. Tes &EEN
On this evidence and ‘the conclusion that follows from it, Sudeom 1.

there was no excuse for the ship in colliding with the north ~— —

span, with weather conditions as they were and with a

distance of 1,235 feet from the outer end of the pier on the

Lake Ontario side to the easterly end of the abutment on

which the railway bridge pivots, and with a further distance

of 444 feet from this point to the north span.

The decisive questions are whether there ever was any
change of light from flashing red to steady red and what
was the position of the ship when the south span began to
rise. On these questions the evidence of one Rowarth, the
bridge-tender on the railway bridge, directly contradicts the
evidence of Hockridge. He says that there was still a flash-
ing red light on the north span when the bow of the ship
passed the centre of the railway bridge. The ship was then
about 200 feet from the highway bridge. He also says that
when it was at the position marked “R.1” on Exhibit K,
which is very close, about one-third of the ship’s length, to
the Lake Ontario end of the abutment on which his bridge
pivots, he looked around and saw that the south span was
just starting up or had just started up. It is at once obvious
that this evidence describes a very different kind of accident
from the one described by Hockridge. Rowarth had been
employed as bridge-tender on this railway bridge for a
period of twenty-eight years and had been the senior man
in charge since 1946. We know his precise point of observa-
tion. He was in his cabin in the centre of his bridge and he
had the best point of observation of any eye witness. He
watched the Fitzgerald come in. The light on the north span
of the highway bridge was flashing red after he had opened
his railway bridge. The ship was then half way between the
buoy and the pier and coming in slowly, in his opinion,
judging from the bow wave. His next observation was when
the Fitzgerald was well in the channel with her bow in line
with the centre of the pier on which the railway bridge
pivots. At this time his observation was that there was a
flashing light on the north span, but that the span had not
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Eﬁ_(] gone up. His next observation was that the ship was head-

SGT;TML;\;?P ing into the north channel. At this point he says he was
Co.  wondering why the bridges were not going up. Neither span
Tam ’é-UEEN ha_,d move.d and at this time .the light on the north span was
Py still flashing red and the light on the south span was a
— ' steady red. The bow of the ship then rubbed against his
pier. There was still a flashing red light on the north span
and the south span was then going up. He heard the noise
of the anchor chain just before the boat rubbed on his pier.
When the bow of the ship was opposite his cabin it was
coming very slowly and his estimate is that the south span
was by that time completely up but the flashing red light
on the north span was still on. This was the last signal he
saw on the north span because the ship in passing obscured

his vision,

The learned trial judge rejected this evidence ir its
entirety. He described the evidence as very vague and con-
taining to some extent contradictory estimates. He did not
suggest that he was an untruthful witness but came to the
conclusion that his recollection had become blurred by lapse
of time to such an extent that his “very indefinite estimates
were not to be relied on”. From the written record I cannot
find any indication of this vagueness or indefiniteness in
estimates, This witness is clear on two points on which he
was not shaken in any way. The first is that there never
was a steady red light on the north span and the second
is that the south span did not begin to rise until the ship
was no more than a third of a length from the centre abut-
ment. How can evidence of this kind be rejected? There was
no better evidence anywhere. There was no better point of
observation. If he was an honest witness, and there is no
suggestion that he was not, he could not be mistaker. on
either point and his evidence strongly supports the evidence
of the master and all the members of the crew who gave
evidence on these two points.

Another independent witness, Mrs. Van Cleaf, gave evi-
dence for the defence. She is the wife of ‘the lighthouse
keeper. She observed the Fitzgerald round the buoy out in
the lake and heard it whistle for the bridge as it came in.
She saw the ship as it entered the channel between the riers
and describes its speed at that point as slow. She also heard
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the ship give another blast at the entrance to the channel
and wondered what was wrong. She left her house and went
on the pier. When she got outside, the ship, she says, was
about 90 feet from the railway bridge abutment and the
south span was just beginning to go up. She heard the
anchor drop at this point. She made no observation of the
lights on the span.

The evidence of this witness was rejected on the ground
of bias and certain other discrepancies, which to me are of
no significance in determining where the ship was when the
south span began ‘to rise. Her estimate of 90 feet from the
railway bridge abutment may be wrong. The railway bridge-
master says it was about one-third of a ship’s length. But
her evidence on this point is entirely consistent with that
of the railway bridgemaster, and that of the ship’s master
and crew that the south span did not begin to rise until the
ship was close to the railway bridge abutment. The bias
assigned for the rejection of this evidence is to me very
unconvineing and I do not think that the evidence should
have been rejected on this ground without testing it by com-
parison with that of an admittedly truthful witness, who
was held to be mistaken. One was said to be biased and the
other mistaken but they both testified to the same essential
fact of the proximity of the ship to the bridge when the
south span began to rise.

There was only one witness, apart from Hockridge, who
testified that the light on the north span was steady red,
one W. R. Love who was an employee of the Department
of Public Works, engaged in keeping a tally of the loads of
fill being delivered to a work site behind the north pier. He
says that he was stationed at a point marked “L” on Exhibit
14, which is about half way between the end of the pier
and the highway bridge. There is some evidence that he was
considerably closer to the bridge. I say this because he was
within speaking distance of a man called Williams and there
is evidence that the work site where he was was actually
closer ‘to the bridge than he estimated. He did not pay any
attention to the approach of the Fitzgerald. He was work-
ing on his tallies. His attention was first drawn to the ship
by the fact that its propellor was running in reverse. There
is evidence that the propellor did run in reverse at one point
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1960 after the captain had tried to enter the south channel and

SGTQELQE?P had failed because he was too close. I will deal with this
Co. attempt later. He also heard the noise of the anchor imme-
Tuz ginmn diately after his first observation. His evidence therefore
i 5 begins at the point where the propellor was going astern
— 7" and the ship was letting go the anchor. This witness does
say that the light on the north span was a steady red at this
point. One immediately wonders how this witness, begin-
ning his observations at this point, could possibly say “in
comparison to any other boat I had seen going through I
would say it was quite faster than any other ship I had seen
going through”. How could he possibly justify a staternent
of this kind with the observation that he made and how
could the learned trial judge prefer this evidence to that of
the C.N.R. bridgemaster with all his experience with ship-
ping through this canal and his ability to judge and anslyse
a dangerous situation? There is no comparison between the
respective testimonial abilities of Rowarth and Love based
upon experience in observation, a precise identification of
the point of observation, and knowledge of the movements

of the ship.

In my opinion, there was error in rejecting the evidance
of Rowarth and Mrs, Van Cleaf for the reasons given by the
learned trial judge. The evidence as to the lights on the
bridge and the position of the ship seems to me to be cver-
whelmingly in favour of the defence and I think that in a
case where the ‘trial is completed in February 1955 and a
reserved judgment delivered in January 1958, the initial
advantage of the trial judge who heard and saw the wit-
nesses has largely disappeared.

I also think that there was error in the judgment of the
learned trial judge when he held that the ship made no
attempt to get into the south channel. The master did
describe such an attempt when he was in the position
marked “R. 17, described by Rowarth as about one-third or
one-half a ship’s length from the centre pier. The south
span, the master says, was then opening and in an attempt
to enter the south channel he turned hard left on the wheel
and went full speed ahead. When he found that he was
unable to get in, he reversed his engines and dropped his
anchor. This attempt, he says, is what caused him to rub
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on the centre pier when entering the north channel. Now,
Rowarth says that the bow did rub on the centre pier when
entering the north channel. Could Rowarth be mistaken in
a physical fact such as this? Rowarth’s evidence strongly
confirms that of the master on this point. If the learned
judge’s finding is accepted that there was no attempt to get
into the south channel, the inference is that this master not
only sailed his ship into a closed span showing a red light
when there was an alternative open course, but sailed it in
such a way that his bow rubbed on the centre pier for no
reason whatever. To me this is a glaring improbability and
I cannot draw an inference of such incredible negligence
from this evidence.

On the other hand, I think that the bridgemaster, Hock-
ridge, was guilty of very serious negligence in failing to
sound five short blasts of the bridge whistle to indicate his
inability to raise the north span. His explanation is that
there was plenty of time for the ship to get into the south
channel and there might be some possible excuse for this
neglect if the ship were actually in the position in which he
says it was when he began to raise the south span. I have
already indicated that my conclusion is that the ship was
much nearer to danger when the south span did begin to
rise. But quite apart from this, I cannot conceive of any
more dangerous situation than failure of this span to work.
When the ship was approaching and the bridgemaster knew
that the north channel was the one which the ship would
normally take, why not stop the ship at once by giving the
danger signal? The man on the bridge alone knew that
there had been a dangerous mechanical failure on the north
span and he had no knowledge, at this time, that he could
raise the south span. This is not an accident of a routine
character. If it is true that the north span would not work
and the south span was still untested, there was a situation
of extraordinary emergency, a situation which in my opinion
was very flippantly disregarded by the bridgemaster even
if one accepts his evidence in full.

The Burlington Channel regulations read:

3. (1) The Master of every vessel approaching the bridges of the
Burlington Channel and desiring passage through shall sound
three long blasts of a whistle or horn to indicate to the bridge-
master that the bridges be opened.
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1960 (2) If for any reason the bridgemaster is not able to immediately
G A;;;;ND open the bridges he shall signal the approaching vessel by five
STEAMSHIP short blasts of the bridge whistle.

C;)o. (3) No liability shall be incurred by the Crown in the event of
THE QUEEN failure of the bridgemaster or staff to signal the approaching

vessel when unable to open the bridge immediately.

J“@ J. 4. (1) A vessel shall not attempt to pass the Burlington Chsnnel
bridges until both bridges are in a fully open position or. the
side of the Channel on which the vessel is approaching and
the bridges are showing green lights.

(2) Every vessel when approaching a bridge which is not in a
fully open position shall be kept at such speed and under such
control that the vessel may at any time be stopped well clear
of the bridge.

The interpretation put upon regulation 3(2) by the learned
trial judge that there was no obligation to sound the warn-
ing blasts unless there was inability to open both spans
seems to me to be a very narrow one. This ship expected to
pass through the north channel, the normal and expected
course of passage for a ship entering from the lake. The
bridgemaster knew this and yet he deliberately made no
attempt to give the warning signal that this passage would
not be available. Reading regulations 3 and 4 together, 1
cannot regard them as supporting the position taken by
the bridgemaster that he was under no obligation to sound
the danger blast unless both his spans failed to work, for
regulation 4, when speaking of both bridges being oper. on
the same side, must be referring to the railway bridge and
the highway bridge. Quite apart from any regulation and
what it may mean, in this extraordinary emergency and
with a whistle available it seems nonsense to me for the
bridgemaster to say that no warning was necessary, even if
the ship was where the bridgemaster says it was. I think that
this ship was lured into a dangerous position by the failure
to warn and by the continuing invitation in the form of the
flashing red light that the north span would be raised.

The Crown is the plaintiff in this action, seeking to recover
damages for the destroyed north span. There is no counter-
claim by the ship owner for there was little or no damage
to the ship. The Crown must prove negligence against the
master and its claim is met not only by a denial of negligence
but also by a plea of contributory negligence on the part
of the Crown’s servant, the bridgemaster. In my opinion
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this plea of contributory negligence is established. The
bridgemaster should have given the warning blasts when
the ship was entering the channel, for, according to his own
story, he had the time and opportunity to do this and he
alone knew of the mechanical failure. I am also of the
opinion that he never did change the flashing signal to the
steady red signal and that he allowed the ship to advance
too far in the face of his invitation before he made any
attempt to raise either span.

I am not satisfied that the learned trial judge’s finding
as to the speed of the ship is the correct one. He finds that
the ship entered the channel at a speed between five and
seven miles per hour. His theory of the accident was that
this was too high a speed to permit the ship to stop short
of the bridge. This theory is based on the inference drawn
from the evidence that the ship sailed straight up to the
bridge. I am satisfied that this is not the correct inference
to draw from the evidence and that the ship did make an
effort to get into the south channel and that it did rub the
centre pier. In spite of all this, the ship was virtually stopped
when it nosed into the bridge. It was not a heavy impact.
The expert evidence introduced by the Crown, if it is to be
accepted, demonstrates that the ship even at 7 miles per
hour when entering the channel could have stopped short
of the bridge. It also demonstrates that if the captain
executed the manoeuvres that he said he did in his attempt
to get into the south channel and then to extricate himself,
his ship would rub its bow on the centre pier and would have
sufficient momentum to reach and collide with the north
span. This expert evidence, to me, is strongly corroborative
of the account of the accident given by the defence. Never-
theless, the obligation imposed on the ship by regulation 4
is clear. It must not attempt to pass “until both bridges
are in a fully open position on the side of the Channel on
which the vessel is approaching and the bridges are showing
green lights.” This must mean, in this case, the railway
bridge and the north span. “Both bridges on the side of the
Channel on which the vessel is approaching” cannot refer
to the north and south spans of the highway bridge.
Further, the ship must be under such control that it “may
at any time be stopped well clear of the bridge.”
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The appellant submits that it should be relieved from
liability under the Bywell Castle! rule or, in the alternative,
that this is a case of contribution. The Bywell Castle rule
is appealed to on the ground that the master of the ship
was put in a dilemma by the errors and omissions of the
bridgemaster by delay at his work and in failing to warn
of the danger by blast and lighting and that the attempt
to get into the south channel at the last moment was made
under real apprehension of danger and was, in the eircam-
stances, a reasonable course of conduct. The master says
that it was this attempt that gave his ship the momen-sum
that carried it into the bridge and that if this dilemma had
not arisen he would have been able to stop. While I am
satisfied, for the reasons I have given, that the attempt to
get into the south channel was actually made and that a
situation did arise which involved a choice between two
unpleasant and unsatisfactory alternatives, I do not think
that this is a case for the application of the Bywell Castle
rule. At some point in his progress through the channel
the master should have decided that he had to do something
to stop short of the bridge rather than go ahead on the
invitation of the flashing red light in the expectation that
the north span would be raised. In my opinion he postponed
that decision too late. This is the negligence that T would
find against him. I think the master should have done in the
first place what he did in the second. Instead of going hard
to the left and giving the order for full speed, he should have
dropped his anchor and reversed his engines. He was too
close to the abutment of the railway bridge to do what he
did. The case, in my opinion, is one for apportionmens of
fault.

I would apportion the fault two-thirds to the bridge-
master and one-third to the ship. The next question is
whether the plaintiff can recover anything in these circum-
stances. Apart from statute this action would be dismissed.
With a plea of contributory negligence established as in this
case, the plaintiff fails because he does not prove that the

1(1879), 4 P.D. 219, 41 L.T. 747.
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defendant caused the damage: T.T.C. v. The King*. The
Canada Shipping Act, incorporating the Maritime Conven-
tions Act 1911, has no application to a collision between
a ship and a structure on land. The choice is between no
recovery at all and a recovery under the Ontario Negligence
Act. This is a common law action for damages within
s. 29(d) of the Exchequer Court Act, R.S.C. 1952, ¢. 98,
and in my opinion the Crown, as plaintiff, is entitled to the
advantage of the Ontario Act: T.T.C. v. The King, supra.
It should have judgment for one-third of its loss.

The learned trial judge’s assessment of the damages
amounts to $367,823.49. This includes $215,073.52 for the
value of the destroyed span, $30,000 for removal of the
wreckage and $60,280.18 for a new temporary fixed span.
In addition, assessments were made for numerous smaller
items of damage. I would not interfere with any of these
agsessments although I have serious doubt whether more
allowance should not have been made for obsolescence in
the computation of the value of the destroyed span. But,
in addition, the learned trial judge allowed $30,000 for loss
of use of the channel and the facilities as they existed before
the accident. I would disallow this item in full. There is no
evidence that any ship has been unable to get through the
channel because of this accident. The south channel was
always open. The north channel is closed to shipping until
the temporary span is replaced by a moveable span. This
has not yet been done and I am not unaware of the fact
that a new high-level bridge has been built with the inten-
tion of carrying most of the highway traffic which formerly
travelled over the damaged bridge.

To me this item of damage for which the Crown seeks
compensation is better deseribed as public inconvenience
rather than loss of use. For a short time, until the so-called
temporary span was put in, pedestrian and vehicular traffic
suffered inconvenience but the Crown suffered no monetary
loss. The same may be said of loss of use of the north
channel. If it had been thought wise to replace the span,
the work would have taken one year. There was, therefore,
a theoretical loss of use of the north channel for shipping
during this period. But the loss of use is again really public

1[1949]1 S.C.R. 510, 515, 3 D.L.R. 161, 63 CR.T.C. 289.
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inconvenience and not monetary loss to the Crown. I do

s(}rﬁmm not think that The Greta Holme!, The Mediana?, The Mar-
o pessa® and Admiralty Commissioners v. S. 8. Chekiang?*,
THEEWN where damages were awarded for loss of use of dredgers,
Sl g 8 lightship and, in the last case, a warship, can have any
TR application to the facts of this case. The Crown has been

fully compensated for all its loss without this item.

I would therefore reduce the learned trial judge’s assess-
ment from $367,823.49 by this item of $30,000, making the
total amount of damage proved $337,823.49. Of this the
Crown is entitled to judgment for one-third or $112,607.83.
In accordance with these reasons, I would vary the judg-
ment under appeal and direct that judgment be entered for
$112,607.83 and costs of the trial and other proceedings
prior to appeal. The appellant should have the costs of the
appeal.

The formal judgment of the learned trial judge provided
that the plaintiff recover from the defendants $367,823.49
but that the defendant Gartland Steamship Company was
entitled to limit its liability to an amount not exceeding
$184,383.50. The respondent "cross-appealed against that
part of the judgment which declared the defendant ent:tled
so to limit its liability. For the reasons given by my brother
Locke, I would dismiss the cross-appeal with costs.

The judgment of Locke and Martland JJ. was delivered
by

Locke J. (dissenting):—This is an appeal from a jadg-
ment of the Exchequer Court delivered by Cameron J. by
which damages were awarded against the present appellants
in respect of an accident which occurred on April 29, 1952
when 'the ship “W. E. Fitzgerald”, owned by the appellant
company and in charge of the appellant LaBlane as master,
came into collision with and damaged the northerly span
of a bascule bridge, the property of the Crown, which ~
traversed the Burlington Ship Canal near Hamilton.

The Burlington Ship Canal is an artificial waterway con-
structed by the Crown upon its own property for the pur-
pose of providing the means of access for shipping from

1718971 A.C. 596. 2119001 A.C. 113.
3119071 A.C. 241. 4119261 A.C. 637.
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Lake Ontario to and from the harbour of Hamilton. The
width of the channel between the boundary walls is 298 ft.,
the total length is 2,720 ft. and it was dredged to a depth
of 26 ft. In the centre of the channel there is a pier 503 ft.
in length, the eastern extremity of which is 1,235 ft. west
of the eastern extremity of the channel. This pier divides
the main channel into two channels of approximately 130 ft.
in width and provides support for the pivot of a Canadian
National Railway bridge and the off shore edges of the two
span bascule bridge which at the time of the accident
afforded the means of crossing the channel to vehicles and
pedestrians travelling upon the Queen Elizabeth highway.
The pivot of the railway bridge is approximately 190 ft.
west of the eastern end of the centre pier and 1,425 ft. from
the eastern extremity of the channel. The bascule bridge
is about 240 ft. west of the pivot of the railway bridge close
to the western extremity of the pier. A bascule bridge is a
draw bridge balanced by a counterpoise which rises or falls
as the bridge is lowered or raised, and the counterpoises for
the spans of this bridge were on the north and south shores
of the channel. When the span was raised to permit the
passage of a vessel, the floor was elevated to an almost ver-
tical position. Each span was equipped with lights of the
nature described in the Notice to Mariners of March 7,
1951, hereinafter quoted.

At a distance of about a mile from the easterly end of

the channel, there is a buoy referred to as the Burlington
Traffic Buoy.

The bridge is maintained and operated by the Depart-
ment of Public Works of Canada. By P.C. 2294 of May 9,
1949, regulations were made under the provisions of the
Navigable Waters Protection Act, R.S.C. 1927, c. 140, defin-
ing in certain respects the manner in which shipping should
be operated when approaching and passing through the
channel. These, so far as they are relevant, were as follows:

1. The maximum speed for vessels navigating the Burlington Channel
shall be as follows:
(a) for vessels not exceeding an over-all length of 260 feet—
8 mileg per hour;
(b) for all other vessels—a minimum speed consistent with the
safety of the vessel and the bridges.
83917-5—6
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3. (1) The Master of every vessel approaching the bridges of the
Burlington Channe! and desiring passage through shall sound
three long blasts of a whistle or horn to indicate tc the
bridge-master that the bridges be opened.

(2) If for any reason the bridgemaster is not able to immediately
open the bridges he shall signal the approaching vessel by
five short blasts of the bridge whistle.

(3) No lability shall be incurred by the Crown in the eveat of
failure of the bridgemaster or staff to signal the approa:zhing
vessel when unable to open the bridge immediately.

4. (1) A vessel shall not attempt to pass the Burlington Channel
bridges until both bridges are in a fully open position on the
side of the Channel on which the vessel is approaching and
the bridges are showing green lights.

(2) Every vessel when approaching a bridge which is not in a
fully open position shall be kept at such speed and under
such control that the vessel may at any time be stopped well
clear of the bridge. )

6. Any person violating any of these Regulations shall be Lable,
upon summary conviction, to a penalty not exceeding fifty
dollars and costs, or to imprisonment for a term not exceeding
ten days, or to both fine and imprisonment.

A further regulation was made and notice of it given to
mariners dated March 7, 1951, which read:

Additional signal lights have been installed on the highway
bridge in Burlington Channel, at the top centre of each of the
two bascule spans. These are in addition to the navigation
lights at the centre floor level of each span, which shows steady
Red or no signal when the span is closed and steady Green
when it is open to passage of a vessel.
Vessels requiring passage shall be governed by the following
signals located on this bridge.
Steady Red or no signals indicate that the bridge is not ready.
A flashing Red signal on top of either span indicates that that
span is being made ready for passage of a vessel. A vessel
requiring passage shall then alter course if necessary and
prepare to pass on the same side of the Centre Pier as that
on which the flashing signal is given.
After either span is completely raised, discontinuation of the
flashing Red signal and a steady Green signal from the floor
of the span, together indicate that that span is ready for
passage of a vessel.

Note: Navigation lights on the Canadian National Railway bridge,

on the lakeward side of the highway bridge, remain as heretofore.

The case for the Crown, as pleaded, was that the impact
of the ship with the span and the resulting damage was
caused by the negligence of the defendant LaBlane in the
navigation or operation of the ship, in the course of his
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employment as a servant of the appellant company. Par-
ticulars of the negligence pleaded were that he had caused
the ship to approach, or failed to prevent it from approach-
ing the north span, at an excessive rate of speed: that he
had failed to keep or cause to be kept a proper look-out:
that he had attempted to pass the bridge with the ship
before the span was in an open position and showing green
lights, contrary to subs. (1) of s. 4 of the Burlington Chan-
nel Navigation Regulations, and failed to keep the said
ship at such a speed and under such control when approach-
ing the north span to enable it to be stopped well clear of
the bridge, contrary to subs. (2) of s. 4 of the said
Regulations.

The defendants filed separate defences, each of which, in
so far as the issue of liability was concerned, denied the
allegations of negligence and of excessive speed, alleged that
the control apparatus and machinery were not in good
operating order and condition, that the accident occurred
by reason of the negligence of the bridge tender in failing
to give sufficient warning of the failure of the bridge
machinery and its control system, in failing to manipulate
the light signals so as to indicate that the bridge would not
or could not open, and to sound an alarm signal to give
warning to the ship of his inability to open the north span.

On the day in question the Fitzgerald was bound from
Toronto to the Port of Hamilton, part laden with a cargo
of sand. The ship is 428 ft. in length and of 52 ft. beam.
According to the log, it arrived at the Burlington Buoy at
about 1.18 p.m. and it is common ground that at that time
the lights on the north span were flashing red, indicating, as
required by the Regulations, that that span was being made
ready for the passage of the vessel. Captain LaBlanc said
that the ship had sounded three long blasts, as required by
the Regulations, when it was about half way between the
buoy and the entrance of the channel, and, apart from this,
it was shown by the evidence that the bridge tender Hock-
ridge had seen the vessel before it reached the buoy and
intended to cause the north span to be opened to permit its
passage. It is also common. ground that, due to some failure
either in the electrical power or in the mechanism with

which the span was equipped, it failed to operate when
83917-5—6%
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Hockridge attempted to open the span. While the most
diligent inquiries were made after the event to determine
the cause of this failure, it was not ascertained. The ship,
after rounding the buoy, proceeded into the main channel
and, at some point the determination of which is a metter
of controversy, the southern span was raised to permit the
passage of the vessel. The captain, however, had directed
it into the north half of the channel and, despite going hard
astern and dropping two of the ship’s anchors, was unable
to stop it before it struck the north span. The force of the
blow was sufficient to wreck the span and as an operating
unit it became a total loss.

The facts relating to the movements of the ship after
rounding the buoy are reviewed with such clarity and in
such detail in the reasons for judgment of the learned trial
judge that it is sufficient to summarize them.

Hockridge, the bridge tender who was in charge.at the
time, had long experience in the operation of the mechanism
which raised the spans of the bridge. Earlier on the day in
question the north span had been opened to permit the
passage of a vessel. Hockridge said that he saw the Fitz-
gerald well out in the lake about half an hour before the
collision and, when it was at the buoy, he started to take
the preliminary steps necessary for the opening of the north
span and put on the flashing red light on that span, to
indicate that he was preparing to raise it. When the vessel
was 4 or 5 lengths from the eastern end of the channel, he
followed the procedure necessary to clear the bridge of
traffic and to prevent further traffic on the highway but
when he operated the controls to raise the north span it did
not move. After making three attempts, the bridge failing
to rise, he reset the lights on the north span, changing the
flashing red light back to a steady red light, and pressed
the button which changed the steady red light showing on
the east side of the south span to a flashing red light, to
indicate to the ship that he was preparing that span to be
raised. He said that he then looked to see where the ship
was, it being in plain view from the place where the controls
were situated, and that it was just then entering the east
end of the channel or, as he estimated, its bow had just
entered the channel. He then moved the throttle for the
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south span which began immediately to rise and within a
minute, according to him, it was raised to its full height.
As the entrance to the channel was some 1,235 ft. to the
east of the centre pier, if Hockridge’s evidence was true, the
bow of the ship at that time was at least 1,000 ft. to the
east of the easterly extremity of the centre pier and, as the
weather was clear, the change in the lights and the move-
ment upward of the south span were in plain view from the
ship.

According to LaBlane, however, the light on the north
span which was flashing red when the ship rounded the
buoy continued to do so right up to the time the vessel
struck the bridge. He said that his attention was drawn to
the fact that the south span was being lifted by Erickson,
the man at the wheel, when the bow of his ship was only
some 200 ft.