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“ 552, line 4, for “third,” read ‘“‘second.”
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Canadian Pacific Railway Co. v. McDonald (49
Can. S.C.R 163). Appeal to Privy Council dismissed
with costs, 22nd July, 1915.

Hughes v. Northern Electric and Manufacturing
Co. (50 Can. S.C.R. 626). Leave to appeal to Privy
Council refused, 26th July, 1915.
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~ bus Co. (not yet reported). Leave to appeal to Privy
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CASES

DETERMINED BY THE

SUPREME COURT OF CANADA
ON APPEAL

FROM

DOMINION AND PROVINCIAL COURTS

THE SASKATCHEWAN LAND AND~
HOMESTEAD COMPANY AND
THE TRUSTS AND GUARANTEE |
COMPANY (CLAIMANTS) .........

AND

THE CALGARY AND EDMONTON

RATILWAY COMPANY (CONTEST- \RESPONDENTS.

APPELLANTS ;

ON APPEAL FROM THE SUPREME COURT OF ALBERTA.

Railways — Expropriation — Materials for construction — Notice to '

treat—Statute— Railway Act,” R.8.C., 1906. c. 87, ss. 180, 191,
192, 193, 194, 196—Compensation—Date for ascertainment of
value—Order for possession—Deposit of plans—Approval of
Board of Railway Commissioners.

With regard to obtaining materials for the construction of railways,
the effect of sub-section 2 of section 180 of the “Railway Act,”
R.8.C. 1906, ch. 37, merely~requires the general provisions of
the Act relating to the using and taking of lands to be observed
in so far as they are appropriate to the expropriation of the
lands and settling the compensation to be paid therefor; sec-
tion 192 of the Act has no application to such a case.

*PRESENT:—ir Charles Fitzpatrick C.J. and Idington, Duff,
Anglin and Brodeur JJ.
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Notices were given, in compliance with sections 180, 193 and 194(of
the “Railway Act,” and, before any change had taken place in
respect to the value of the lands to be taken, the railway com-
pany obtained an order of a judge permitting it to do so and
took possession of the lands in question.

Held, that the title'of the company to the lands, when consummated,
must be considered as relating back to the date when pos-
session was taken and that the compensation payable therefor
should be ascertained with reference to that time.

Judgment appealed from (6 ‘Alta, L.R. 471) affirmed.

APPEAL from the judgment of the Supreme Court
of Alberta(1), dismissing an appeal from an award
of arbitrators appointed under the “Railway Act,”
R.S.C. 1906, ch. 37, to ascertain the amount of the
compensation payable by the railway company upon
the expropriation of lands for railway purposes.

In June, 1908, the Saskatchewan L.and and Home-
stead Company and certain other persons were inter-
ested in lands in the Province of Alberta which were
required by the railway company for the purposes of
obtaining stone, gravel, earth, sand, water and. other
material to be used in the construction and operation
of the railway. Notices were served upon the parties
interested in the lands by the railway company, under
the provisions of sections 180, 193, and 194 of the
“Railway Act.” Shortly afterwards, the company ob-
tained an order from a judge for immediate posses-
gion of the lands, under section 217 of the Act (upon
depositing $1,150), and, thereupon, it entered into
possession of the property. The parties were unable
to agree as to the amount of compensation to be paid
for the taking and using of the lands, but arbitrators
were not appointed until the year 1912 and the. arbi-
tration did not take place until the month of Septem-
ber of that year. Attached to the notice to treat was a

(1) 6 Alta. LR. 471.
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certificate by a Jand surveyor, as required by section

1914
s

194 of the Act, fixing the value of the property and SasxarcHE-

the compensation to be offered at $733.05, and, in
making their award, the majority of the arbitrators
adopted that amount as the proper compensation pay-
able by the railway company. On an appeal from the
award to the Supreme Court of Alberta, the decision
of the arbitrators was affirmed by the judgment now
appealed from.

Whiting K.C. and A. B. Cunningham for the ap-
pellants. )

The court and the arbitrators erred in fixing the
amount of the compensation at $733.05; in finding
that the date with reference to which compensation or
damages should be ascertained was the date of the
order for immediate possession, viz., 24th July, 1908,
and in making no allowance for the value of the land
for gravel purposes. -

We rely upon the following authorities :—

Vezina v. The Queen(1) ; Trent-Stoughton v. Bar-
badoes Water Supply Co.(2) ; Ripley v. Great North-
ern Railway Co.(8) ; In re Gough and Aspatria, Silloth
and District Joint Water Board(4) ; Bailey v. Isle of
Thanet Light Railways Co.(5) ; In re Tyneworth and
the Duke of N orthumbeHMd( 6) ; Cedars Rapids Man-
ufacturing and Power Co. v. Lacoste (7).

The actual value in 1912 is the proper measure of

the prospective value in 1908. Bwlifa and Merthyr

(1) 2 Ex. CR. 11; 17 (4) [1904] 1 K.B. 417.
Can. 8.C.R. 1. (5) [1900] 1 Q.B. 722.
(2) [1893] A.C. 502. (6) 89 L.T. 557.

(3) 10 Ch. App. 435. : (7) [1914] A.C. 569.
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Dare Steam COollieries v. Pontypridd Waterworks Co.
(1). The burden is not imposed upon a person whose
land is taken from him against his will of proving by
costly experiments the mineral contents of his land as
a condition precedent to obtaining compensation.
Brown v. Commissioner for Railways(2). The land
owner is entitled to more than an ordinary vendor, be-
cause he is a vendor who is compelled to~sell. The
Queen V. Essex(3), at page 451.

0. M. Biggar K.C. for the respondents. The re-
spondents, by their conduct, are estopped from mak-
ing any claim for extraordinary damages; they con-
sented to possession being taken, on the deposit of
$1,150 by the railway company, ‘which then proceeded
to make use of the material and it was not until
several years afterwards that the owners first sug-
gested any extraordinary value; this claim -was not
based upon the value at the time of the consent, but
upon a value alleged to have been acquired by the pro-
perty long after the removal of the material.

Section 192, with regard to the date by reference to
which the value of lands is to be ascertained in the case
or arbitrations, can by no possibility have any appli-
cation to arbitrations with regard to lands taken
under section 180. Section 192 depends for its opera-
tion upon there being a necessity to deposit a plan
with the registrar of deeds, and there is no provision
authorizing the registrar to receive any plan not cer-
tified by the Board of Railway Commissioners. As
section 180 expressly relieves the railway company
from the necessity of obtaining any approval of a plan

(1) [1903] A.C. 426. ° (2) 15 App. Cas. 240.
(3) 17 Q.B.D. 447.
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required under that section, there is no way in which

1914
Al

any plan can be deposited with the registrar of deeds SASEATCHE-

s0 as to make section 192 apply.

WAN
LaND

The rule adopted under the English “Lands Holgsl;:mn

Clauses Consolidation Act,” 1845, must be resorted to,\

Co.
Y.

viz., that the value is to be ascertained as of the date CALGARY

AND

upon which the notice to treat is given. Hudson on Epmonron

Compensation, vol. 1, p. 161; Penny v. Penny(1l);
Tyson v. Mayor of London(2). Possession having
been taken with the consent of the owners, the railway
company must be deemed to have become equitably en-
titled to the lands when they entered into possession,
subject to the ascertainment of the proper value as of
that date. Carnochan v. Norwich and Spalding Rail-
way Co.(3); Mercer v. Liverpool, St. Helen’s and
South Lancashire Railway Co. (4).

The order for possession having been made, and
the company having gone into possession pursuant to
it, there was no right of withdrawal. See “Railway
Act,” section 207 ; Canadian Pacific Railway v. Little
Seminary of Ste. Thérese(5) ; Re Haskill and Grand
Trunk Railway Co.(6) ; Atwood v. Kettle River Val-
ley Railway Co.(7).

THE CHIEF JUSTICE.—With some hesitation I agree
that this appeal should be dismissed with costs.

IniNeTON J.—The respondent acting under section
180 of the “Railway Act,” sought to expropriate a

(1) L.R. 5 Eq. 227. (5) 16 Can. S.C.R. 6086.
(2) LR. 7 CP. 18. (6) 8 Can. Ry. Cas. 389;
(3) 26 Beav. 169. 7 Ont. L.R. 429.

{4) (1903) 1 K.B. 652; (7) 14 West, LR. 429,

[1904] A.C. 461.

. Rway. Co.



6 SUPREME COURT OF CANADA. [VOL. L1.

1915 piece of gravel-bearing land which belonged to the

Sy~

SASI%T;HE- appellants and, accordingly, by notice of the 30th of
Laxp  June, 1908, served pursuant to said section on appel--
AND

Homesreap lant and others concerned therein informed them of
(':'J"' such intention and tendered the sum of $733.05 as

CAE*;:RY compensation for said land and for any damages to be
Epwonron Suffered by the exercise of the powers conferred by
Rwico' said section and notified them that if the said offer was
Idington J. 1ot accepted within ten days after service of said
. notiee the appellant would apply to a judge for the
appointment of an arbitrator or arbitrators as pro-
vided by section 196 of the said Act. Adttached