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ERRATA

in-dans lg
volume 1965

Page 209, line 4 of French Caption.-Read “Code eriminel” instead of “Droit eriminel”.
Page 276, line 4 of French Caption. Read “Code criminel” instead of “Droit eriminel”,
Page 538, in marginal notes. Read “Taschereau C. J.” instead of “Taschereau J.”.

Page 576, line 2 of Caption. Read “le Commissaire’ instead of “la Commissaire”.

Page 624, line 4 of English Caption. Read ‘“Reeve’ instead of “Revee”.

Page 209, ligne 4 de I'en-téte frangais. Lire «Code eriminel» au lieu de «Droit criminel».
Page 276, ligne 4 de I'en-téte frangais. Lire «Code criminel» au lieu de «Droit criminel».
Page 538, notes marginales. Lire «Taschereau C. J.» au lieu de «Taschereau J.».

Page 576, ligne 2 de 'en-téte. Lire «le Commissaire» au lieu de «la Commissaire».

Page 624, ligne 4 de I'en-téte anglais. Lire «Reeve» au lieu de «Revee».,
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CORRIGENDA

Page 473, Part VII in marginal notes. Read “Cartwright J.”
instead of Fauteux J.

Page 488, Part VII in marginal notes. Read ‘“Fauteux J.”” instead
of Cartwright J.

ERRATA

Page 473, Partie VII, notes marginales: lire “Cartwright J.”” au
lieu de Fauteux J.

Page 488, Partie VII, notes marginales: lire “Fauteux J.”” au lieu
de Cartwright J.



UNREPORTED JUDGMENTS—JUGEMENTS NON RAPPORTES

The foliowing judgments rendered during the
year will not be reported

Les jugements suivants rendus durant ’année ne
seront pas rapportés

Abrams v. Robinson (Ont.), appeal dismissed with costs, June 16, 1965.
Bélanger v. Cité de Ste-Foy (Que.), [1964] Q.B. 272, appeal dismissed with
costs, May 18, 1965.

Boland v. Par-Tex Foundation Co. Ltd. (Ont.), [1959] O.W.N. 206, appeal
dismissed with costs, February 25, 1965.

C.A.P.A.C. Lid. v. Baton Broadcasting Lid. (Fxch.), appeal dlsmlssed with
costs, March 29, 1965.

Cadillac Contracting and Developments (Toronio) Lid. v. Minister of National
Revenue (Exch.), [1962] Ex. C.R. 258, C.T.C. 275, 62 D.T.C. 1170,
appeal dismissed with costs, February 25, 1965.

Carlton v. Jamb Sets Lid. (Exch.), [1964] Ex. C.R. 377, appeal dismissed
with costs, April 29, 1965.

Cipolla v. The Queen (Ont.), 46 C.R. 78, appeal dismissed, Cartwright J.
dubitante, June 14, 1965.

Cook v. Limebeer et al. (Ont.), [1961] O.R. 228, 26 D.L.R. (2d) 690, appeal
dismissed with costs, June 7, 1965.

Cull v. The Queen (Man.), appeal quashed, March 11, 1965.

Darby v. The Queen (B.C.), application for a writ of habeas corpus dis-
missed, April 9, 1965.

Dion] 36 5The Queen (Que.), [1965] Q.B. 238, appeal dismissed, October 7,

Dlugos v. The Queen (Sask.), appeal dismissed, October 5, 1965.
Dubolii v.l 9Dubé (Que.), [1964] Q.B. 719, appeal dismissed with costs, March
, 1965.

Dulude v. Marsh et al. (Que.), [1964] Q.B. 573, appeal dismissed with
costs, October 29, 1965.

Employers’ Liability Assurance Corpn. v. Jean (Que.), [1964] Q.B. 761,
appeal dismissed with costs, May 19, 1965.

Fabi v. Minister of National Revenue (Exch.), [1964] Ex. C.R. 308, both
appeals dismissed with costs, June 2, 1965.

Guay v. Paroisse de St-Blaise (Que.), [1964] Q.B. 709, appeal dismissed with
costs, May 27, 1965. :

Léiourneau v. The Queen (Que.), appeal dismissed, October 6, 1965.

Lloyd v. Minister of National Revenue (Exch.), [1964] Ex. C.R. 506, appeal
dismissed with costs, January 28, 1965.

Loughead et al. v. The Queen (Exch.), appeal dismissed with costs, March
26, 1965.

McKechnie v. Rideau Aluminum & Steel Co. et al. (Ont.), 43 D.L.R. (2d)
113, appeal dismissed with costs, February 9, 1965.
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vi MEMORANDA

Marmeroglous v. City of Toronto (Ont.), appeal dismissed with costs,
February 9, 1965.

M etropolitan Toronto v. Brentwood Construction Co. (Ont.), appeal dismissed
with costs, November 29, 1965.
Morin v. The Queen (Que.), appeal dismissed, November 2, 1965.

Ottawa Aero Service Lid. v. Frederick (Ont.), 44 D.L.R. (2d) 628, appeal
dismissed with costs, March 24, 1965.

Pan American Petroleum Corpn. et al. v. Potapchuck et al. (Alta.), 46 W.W.R.
237, appeal dismissed with costs, May 11, 1965.

Perkins et al., Estate of, v. Treasurer of Ontario (Ont.), appeal dismissed
with costs, April 28, 1965.

Picard v. Guay (Que.), [1964] Q.B. 348, appeal dismissed with costs, October
22, 1965.

Provost v. Pellerin et al. (Que.), [1964] Q.B. 823, appeal dismissed with
-costs; cross-appeal allowed with costs, May 28 1965.

Queen, The v. White and Bob (B.C.), appeal dismissed with costs, November
10, 1965.

Read v. The Queen (Ont.), appeal as to count 1 dismissed; appeal as to
count 3 allowed, April 6, 1965.

Salvail v. Perron (Que.), [1965] Q.B. 407, appeal dismissed with costs,
October 22, 1965.

Seven-Up Co. v. Heavey (Exch.), [1964] Ex. C.R. 922, appeal dismissed with
costs, June 9, 1965.

Ship “Extavia” v. British American Transportation Co. (Exch.—Ont.
Admiralty), appeal dismissed with costs, November 30, 1965.
Smith v. The Queen (Ont.), appeal dismissed, November 17, 1965.

Standard Dredging Co. Lid. v. Harbour Development Lid., St. John Ship-
building & Drydock Co. et al. (N.B.), appeal dismissed with costs, May
12, 1965.

Starko v. Minister of National Revenue (Exch.), appeal dismissed with costs,
October 12, 1965.

Welsby v. Division Securities Lid. (Ont.), appeal dismissed with costs,
June 21, 1965.

Whalen v. The Queen (Ont.), appeal dismissed, June 15, 1965.



MEMORANDA vii

MOTIONS—REQUETES

Applications for leave to appeal granted are not
included in this list.

Cette liste ne comprend pas les requétes pour
permission d’appeler qui ont été accordées.

Allard v. The Queen (Ont.), (1965), 45 C.R. 211, leave to appeal refused,
April 5, 1965.

Ample Investment v. Township of North York et al. (Ont.), leave to appea,l
refused with costs, June 21, 1965.

Ample Invesiment v. Townsth of North York et al. (Ont.), motlon to quash
refused with costs, June 21, 1965.

Anthony v. The Queen (Ont.), leave to appeal refused, April 5, 1965.

Bateman v. Bateman (Alta.), (1965), 51 W.W.R. 633, leave to appeal
refused with costs, May 17, 1965. 3

Bell v. Tge Queen (Que.), [1965] Q.B. 219, leave to appeal refused, February
8, 1965.

Bousquet v. Houston (Man.), leave to appeal refused with costs, December 8,
1965.

Burnett Steamship et al. v. Canada Maliing et al. (Ex. Admir.), motlon to
quash granted with eosts, May 3, 1965.

Calgary Power Ltd. v. Saskatoon (Alta ), leave to appeal refused with costs,
May 10, 1965.

Campbell v. The Queen (Ont.), application for issuance of writ of habeas
corpus refused, March 22, 1965.

Chabot v. Paquin (Que.), [1965] Q.B. 425, leave to appeal refused with costs,
May 18, 1965.

C'hzcklgskz et al. v. The Queen (Ont.), leave to appeal refused, May 17,
1965

Colman et al v. Rous et al. (Que.), leave to appeal refused with costs, Februa.ry
1, 1965.

C’oluccz v. The Queen (Ont.), leave to appeal refused, June 7, 1965.

Derome v, Montreal Bar Association (Que.), leave to appeal refused with
costs, February 2, 1965.

Derome v. The Queen (Que.), motion to quash granted, February 2, 1965.

Ditlove et al. v. Norbury et al. (Man.), (1964), 49 D.L.R. (2d) 740, motion
for consent judgment granted, June 21, 1965.

Druckman v. Stand Buslt (Que.), [1965] Q.B. 615, motion to quash granted
as to costs only, March 22, 1965.

Dubiner v. Cherrio Toys (Ont.), motion to quash granted with costs,
February 22, 1965

Dubiner v. Cherrio Toys (Ont.), leave to appeal refused with costs, March
11, 1965.

Farris v. The Queen (Ont.), (1965), 50 D.L.R. (2d) 689, leave to appeal
refused, February 1, 1965.

Fidelity Real Estate Ltd. v. Wood (Ont.), motion to quash granted with
costs, December 13, 1965.

Gagné v. Trépanier (Que.), [1964] Q.B. 755, leave. to appeal refused with
costs, January 26, 1965.



viii MEMORANDA

Gauthier v. The Queen (Ont.), leave to appeal refused, October 18, 1965.

General Tire v. Phillips Petroleum et ol. (Ex.), motion to quash granted
with costs, April 27, 1965.

Gin et al. v. Gibson et al. (Ont.), leave to appeal refused, November 29,
1965.

Gunnell v. The Queen (Ont.), leave to appeal refused, May 20, 1965.
Gordon Magazine v. The Queen (Ont.), leave to appeal refused, June 7,
1965.

Hamel v. The Queen (Ont.), leave to appeal refused, May 17, 1965.
Hamelin v. La Reine (Que.), motion to quash granted, November 9, 1965.

Hamilton v. F. W. Woolworth Co. (Ont.), [1965] 1 O.R. 41, leave to appeal
. refused with costs, January 26, 1965.

Hooker v. The Queen (Ont.), leave to appeal refused, April 6, 1965.
Klegerman v. The Queen (Ont.), leave to appeal refused, October 18, 1965.

Korn & Son v. Premier Upholstering (Ont.), leave to appeal refused with
costs, April 9, 1965.

Laiterie Perrette v. Cour des Sessions de la Paiz et al. (Que.), [1965] Q.B.
646, leave to appeal refused with costs, October 5, 1965.

Lapointe v. The Queen, (B.C.), leave to appeal refused, April 5, 1965.

Mapa et al. v. Township of North York et al. (Ont.), leave to appeal refused
with costs, June 21, 1965.

Mapa et al. v. Township of North York et al. (Ont.), motion to quash re-
fused with costs, June 21, 1965.

Mont-Laurier v. Labelle et al. (Que.), motion to quash granted with costs,
February 1, 1965.

Morrisson v. The Queen (Ont.), application for issuance of writ of habeas
corpus refused, March 15, 1965.

Moskovicz v. The Queen (Ont.), leave to appeal refused, May 3, 1965.

Murray Hill v. Batson et al. (Que.), leave to appeal refused with costs, May
18, 1965.

Mc Caud v. The Queen (Ont.), leave to appeal refused, May 20, 1965.
MacDonald v. The Queen (Ont.), leave to appeal refused, March 15, 1965.

Mc¢ Kechnie v. Rideau Aluminum & Steel Co. et al. (Ont.), 43 D.L.R. 113,
motion to vary judgment granted, March 29, 1965.

Parent v. Bienvenu (Que.), [1965] Q.B. 388, leave to appeal refused, April
27, 1965.

Parkinson v. Reid (Ont.), [1965] 1 O.R. 117, motion to quash granted with
costs, February 22, 1965.

Patricks v. The Queen (Ont.), application for issuance of writ of habeas
corpus refused, June 24, 1965 and November 15, 1965.

Peters v. The Queen (Ont.), application for issuance of writ of habeas corpus
refused, May 17, 1965.

Petursson v. Petursson (Man.), leave to appeal refused, May 17, 1965.

Pharmaceutical Assn. of B.C. ». Bass (B.C.), leave to appeal refused with
costs, December 20, 1965.

Phelan v. The Queen (Ont.), leave to appeal refused, April 5, 1965.
Pitt v. Turner (Alta.), leave to appeal refused with costs, October 5, 1965.

Queen, The v. Colabro, Stewart, Loucks and Tremblay (Que.), [1965] Q.B.
300, leave to appeal refused, March 29, 1965.

Queen, The v. O’Brien (N.B.), leave to appeal refused, October 25, 1965.
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Radulak v. The Queen (Ont.), application for issuance of writ of habeas
corpus refused, May 31, 1965.

Radulak v. The Queen (Ont.), leave to appeal refused, May 31, 1965.

Raymond v. Constant (Que.), [1964] Q.B. 906, leave to appeal refused with
costs, February 2, 1965.

Rose Press v. Premier Upholstering (Ont.), leave to appeal refused with
costs, April 9, 1965.

Rosenberg v. Rosenberg (Man.), (1964), 50 W.W.R. 257, leave to appeal
refused with costs, January 26, 1965.

Rowles v. The Queen (Sask.), leave to appeal refused, June 7, 1965.

Roy Limitée v. Cité de Sherbrooke (Que.), leave to appeal refused with costs,
November 9, 1965.

Saguenay v. Larouche (Que.), leave to appeal refused with costs, January
26, 1965.

Schwariz v. Norbury et al. (Man.), (1964), 49 D.L.R. (2d) 740, motion for
consent judgment granted, June 21, 1965.

Scott v. The Queen (B.C.), leave to appeal refused, October 5, 1965.

Selkirk v. Gotfrid et al. (Ont.), motion to quash refused with costs, January
26, 1965.

Selkirk v. Gotfrid et al. (Ont.), motion for re-hearing refused with costs,
June 21, 1965.

Severson v. The Queen (Alta.), application for issuance of writ of habeas
corpus refused May 17, 1965.

Severson v. The Queen (Sask.), leave to appeal refused, June 21, 1965.
Shapiro v. The Queen (Ont.), leave to appeal refused, March 22, 1965.
Simone v. The Queen (Ont.), leave to appeal refused, December 13, 1965,
Smath v. The Queen (Ont.), leave to appeal refused, March 15, 1965.
Smith v. The Queen (B.C.), leave to appeal refused, November 1, 1965.

Tashan v. Township of North York et al. (Ont.), leave to appeal refused with
costs, June 21, 1965.

Tashan v. Township of North York et al. (Ont.), motion to quash refused
with costs, June 21, 1965.

Tidey (Donald) Construction Lid. v. Pretu et al (Ont.), leave to appeal
refused with costs, December 13, 1965,

Toronto, City of v. Miller Paving (Ont.), [1965] 1 O.R. 658, leave to appeal
refused with costs, February 16, 1965.

Vitols v. The Queen (Ont.), leave to appeal refused, February 16, 1965.

Voelkner v. Gameroff et al. (Que.), leave to appeal refused with costs,
November 9, 1965.

Wilson v. The Queen (Ont.), leave to appeal refused, April 9, 1965.
Worrall v. Swan et al. (Ont.), (1965), 44 C.R. 151, leave to appeal refused,
December 14, 1964.

Wrycraft et al. v. Goodwin (Ont.), leave to appeal refused with costs, October
14, 1965.
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SCR. SUPREME COURT OF CANADA [1965] 3

INTERNATIONAL MINERALS AND E:‘f
CHEMICAL CORPORATION (De- AppELLANT; "B 15,16
fendant) ....... .. .. —

AND

POTASH COMPANY OF AMERICA

RESPONDENT;
(Defendant) ..........cccooiiiii..

AND

DUVAL POTASH AND SULPHUR COMPANY
(Plaintiff)

AND
THE COMMISSIONER OF PATENTS (Defendant)

ON APPEAL FROM THE EXCHEQUER COURT OF CANADA

Practice and Procedure—Conflict between applicants for patent—Applica-
tion by third party to be added as a defendant—Whether Exchequer
Court had jurisdiction to add party—Patent Act, RS.C. 1952, c. 208,
s. 46(8)—Eaxchequer Court Rules, r. j2—R.S8.C. (Eng.), Ord. 16, r. 11,

In an action concerning two pending applications for patents for a method
of handling flotation middlings in ore concentration processes, one
made by the plaintiff company D and the other by the defendant
company I, D asked for a declaration that it was entitled to the issue
of 5 patent containing the claims in conflict or, failing that relief, that
there was no conflict. I, by its defence, asserted that the Commissioner
of Patents was right in determining that the inventor named in its
application was the prior inventor of the claims in conflict and asked
for dismissal of the action. A third company P claimed prior knowledge
and use of the process; P had negotiated with I in regard to making
application for a patent and subsequently P and I jointly negotiated
with D but without success. I later decided to negotiate with D on an
entirely independent basis. P made application to the Exchequer Court
to be added as a party defendant in the detion brought by D against I
and such order was made by the President of the Court. With leave,
I appealed from that order and contended that there was no jurisdie-
tion to make it.

Held: The appeal should be dismissed.

The Exchequer Court was a superior court of record and was properly
seized of the action between D and I; its general jurisdiction over its
own process was not restricted by the circumstance that the action
was commenced pursuant to s. 45(8) of the Patent Act.

By virtue of r. 42 of the Exchequer Court Rules the practice as to adding
parties was governed by r. 11 of order 16 of the Rules of the Supreme

*PreseNT: Taschereau CJ. and Cartwright, Abbott, Martland and
Spence JJ.
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Court of Judicature in England. It was not necessary in this case to
choose between the wider and the narrower view as to the scope of
that rule, which was considered in Amon v. Raphael Tuck & Sons Lid.,
[1956] 1 Q.B. 357. D was asking that it be declared that it was entitled
to the issue of a patent which, if granted, would confer upon it the
exclusive right of using the flotation process which P had been using
for years. The order would affect the legal right of P to continue to
carry on its business. To allow the action to proceed to judgment with-
out the intervention of P, leaving it to its rights under ss. 61 and 62
of the Patent Act, would be to countenance the multiplicity of proceed-
ings which it was one of the objects of the rule to avoid.

The President had jurisdiction to make the order adding P as a defendant
and he exercised his discretion correctly.

APPEAL from an order made by Thorson P., whereby the
respondent was added as a party defendant in an action
pending in the Exchequer Court of Canada. Appeal
dismissed.

Christopher Robinson, Q.C., and J. D. Kokonis, for the
defendant, appellant.

Hon. C. H. Locke, Q.C., and Ross G. Gray, Q.C., for the
defendant, respondent.

The judgment of the Court was delivered by

CartrwriGHT J.:—This appeal is brought, pursuant to
leave granted by my brother Abbott, from an order made
by Thorson P., without recorded reasons, on December 12,
1963, whereby the respondent, Potash Company of America,
hereinafter referred to as “PCA” was added as a party
defendant in an action pending in the Exchequer Court of
Canada.

The action was commenced on June 14, 1961, by Duval
Sulphur and Potash Company, hereinafter referred to as
“Duval”, as plaintiff, against the appellant, International
Minerals and Chemical Corporation, hereinafter referred
to as “International”, and the Commissioner of Patents as
defendants.

In the amended statement of claim Duval alleges (i) that
conflict exists, within the meaning of the Patent Act, R.S.C.
1952, ¢. 203, as amended, between two pending applications
for patents for a method of handling flotation middlings in
ore concentration processes, one made by Duval and the
other by International; (ii) that D. J. Bourne and M. H.
Harrison are the inventors of the subject-matter of the
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patent claims and that Duval is the assignee of their inven-
tion; (iil) that International claims that one G. E. Atwood
is the inventor and that it is the assignee of Atwood’s rights;
and (iv) that the Commissioner of Patents by decision
dated March 17, 1961, has declared Atwood to be the prior
inventor thus deciding the conflict in favour of Inter-
national.

The statement of claim concludes by asking for judgment,
with costs, determining the rights of the parties an
declaring:

(a) That the plaintiff Duval is entitled to the issue of a patent con-
taining the claims in conflict;

(b) In the alternative and only if the foregoing relief is not granted,
that there is in fact no conflict between the alleged conflicting claims;

(¢) Such further and other relief as plaintiff may be advised.

On October 20, 1961, International filed a brief statement
of defence, admitting the existence of the conflict, denying
that Bourne and Harrison are the inventors of the subject-
matter of the conflicting claims, stating that the Commis-
sioner of Patents was right in determining that Atwood is
the prior inventor, and asking that the action be dismissed
with costs.

The Commissioner of Patents is taking no part in the
action.

Duval does not appeal against the order of Thorson P.

The application of PCA to be added as a defendant was
supported by two affidavits, dated September 26, 1963 and
November 15, 1963, made. by its resident counsel, Roy H.
Blackman an attorney at law; the contents of the first of
these may be summarized as follows.

Since prior to World War IT PCA has been engaged in the
commercial production of potassium chloride from sylvinite
(a soluble potash ore) at its mines and plant in New
Mexico, U.S.A. and is currently engaged in the development
of its potash ore deposit in Saskatchewan, Canada.

On August 26, 1958, United States Patent No. 2,849,113
issued to Duval as assignee of Bourne and Harrison. The
said patent claimed an invention corresponding to the
invention claimed in one or more of the conflicting claims
referred to in the statement of claim. Shortly after the
issuance of this patent Blackman had discussions with
representatives of International concerning the validity of
the said U.S. patent.
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Eﬁf At some time subsequent to the issue of the said U.S.
Intee- patent and before May 25, 1959, Blackman became aware
Maneaw that Duval had pending in Canada an application for patent
CaD at for the same invention as that covered by the said U.S.
Corey.  patent. In the early part of 1959 Blackman was approached
Porass Co, Py International and requested to help it in preparing a
or Ammrica defensive position against the said U.S. patent and agreed
e o co-operate. In May 1959, Blackman conferred with Mr.
Cartwright J. Harold J. Birch, an attorney representing International who
informed Blackman that International had filed an applica-

tion in Canada for a patent for substantially the same
invention as that covered by Duval’s U.S. patent, that the

said application was based upon 1949 disclosures of Atwood

made when he was an employee of International, and that

it was filed as a defensive measure to provoke a conflict with

the pending Canadian patent application of Duval. Birch

also stated that if the said U.S. patent claimed a patentable
invention he considered it likely that a patent of similar

scope would issue to International in Atwood’s name and

not to Bourne. Birch said that International’s primary
objective was invalidation of the said U.S. patent and pre-

vention of issuance of a corresponding Bourne Canadian

patent. Birch agreed that International and its counsel

would make their best efforts to employ any disclosures

made by PCA including disclosures of work done prior to

the 1949 Atwood disclosures to that end, despite the effect

any such efforts might have on the Atwood Canadian
application filed by International. Blackman then agreed to

disclose and did in fact disclose to Birch work done several

years previously by PCA relating to the treatment of
middling material in its potash flotation circuit which he
considered to be relevant to any assessment of the validity

of the claims of the U.S. patent and the corresponding

Canadian application.

During the summer and early fall of 1959 PCA caused
a Canadian patent application to be prepared based upon
the previous work of PCA referred to above and a copy of
the specification and claims of the said patent application
was sent to Birch. As early as October 12, 1959, the attor-
neys for International requested Blackman not to file the
proposed PCA Canadian patent application. Blackman
expressed to them his concern that if PCA acceded to the
request and if International prevailed in the anticipated
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Canadian conflict with Duval and obtained a Canadian 1;9&4
patent, International might seek to assert the patent against Intes-
PCA. Blackman indicated that if PCA’s position in this Minosas
respect were protected PCA would refrain from filing its oD oL
Canadian application. Following discussions International Coren.
agreed that it would not assert its prospective Canadian p...o" oo
patent against PCA and this was confirmed by letter dated or Amrrica
January 13, 1960. Since the receipt of this letter and because etal.
of it PCA has made no attempt to file its Canadian patent CartwrightJ.
application.

During the summer of 1961 PCA agreed with Interna-
tional that PCA would share with International and another
interested company the Canadian counsel fees and out-of-
pocket expenses in respect of International’s defence to the
present action. PCA and International further agreed that
they would jointly negotiate with Duval with the objective
of settling the dispute on a basis that would include pro-
vision for a royalty-free licence both to PCA and Inter-
national under the said U.S. patent and under any corre-
sponding Canadian patent that might issue to Duval. It was
further agreed between International and PCA that if such
negotiations were unsuccessful International’s defence to
the present action would be vigorously prosecuted. There-
after International and PCA jointly negotiated with Duval
but such negotiations were not successful.

Further discussions and correspondence continued until
on September 3, 1963, one of the attorneys for Interna-
tional telephoned Blackman and told him that International
had decided, as a matter of policy, to negotiate with Duval
on an entirely independent basis. Blackman took the posi-
tion that International was not free to do this because of
its obligations to PCA but International by letter dated
September 3, 1963, repeated its decision.

Paragraph 14 of Mr. Blackman’s first affidavit is as
follows: '

In view of International’'s announced intention to negotiate with
Duval on an entirely independent basis, PCA fears that International may
withdraw its defence to the present action, or consent to judgment therein
in favour of Duval, with the possible result that Duval’s said Canadian
application would issue to patent, thereby reversing the Commissioner of
Patents’ decision awarding the claims in conflict to International, without
the Exchequer Court having had an opportunity to consider in contested
proceedings the merits of the issues presently defined by the pleadings, or
the merits of further grounds that could be and should be pleaded by
International for denying the issuance of a patent to Duval.
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Mr. Blackman’s second affidavit describes in considerable
detail the work done and the methods of handling flotation
middlings used by PCA from 1944 on, and expresses the
opinion that the facts stated show knowledge and use by
PCA of what is claimed by Duval as an invention in its
application for the Canadian patent which is in question
in this action, for years prior to the date on which Duval
claims the invention was made.

Paragraph 31 of the affidavit is as follows:

It is the desire of PCA to operate in Saskatchewan a flotation process
which would be within the scope of claim C 5, and other claims of the said
Duval application, in the beneficiation of the potash ores from its deposits
in Saskatchewan. The grant to Duval of an exclusive right to practise the
invention claimed in the Duval application would adversely affect the
interests of PCA.

Mr. Blackman was not cross-examined and the only chal-
lenge to any of the statements set out in his affidavits is
contained in para. 2 of an affidavit made by Mr. Irons, an
attorney for International, which is as follows:

The allegations of paragraph 14 of the Blackman affidavit dated the
26th day of September, 1963, and filed in support of the Potash Company
of America’s motion to the effect that “ . . . International may withdraw its
defence to the present action or consent to judgment therein in favour of
Duval . .. ” is not well founded. I state on behalf of and with the knowl-
edge and approval of LMC that IMC will neither ‘withdraw its defence to
the present action’ nor ‘consent to judgment therein in favour of Duval’
To the contrary, IMC will insist on an adjudication of the conflict con-
troversy on its merits by the Exchequer Court.

While many of the matters of fact set out above may be
in controversy at the trial, we should in dealing with this
appeal proceed on the basis that the facts are as stated.

Counsel for the appellant attacks the order appealed from
on the ground that there was no jurisdiction to make it.
He disclaims any suggestion that we should review the dis-
cretion exercised by the learned President if he had juris-
diction to add PCA as a defendant.

The argument is based on two main grounds.

First, it is said that in an action commenced pursuant to
s. 45(8) of the Patent Act, as was this action, the Exchequer
Court has jurisdiction to deal with an objection to the grant
of a patent only by way of review of a decision of the Com-
missioner and only at the instance of an applicant for
patent whose application has been in unsuccessful conflict
with another application. It is argued that to allow PCA to
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intervene in the action between Duval and International in 1964

order to contend (as it does in para. 10 of its statement of Intmn-
defence) that neither of them is entitled to the issue of a Nwenas

patent including the claims in conflict would be contrary . A¥»

. C
to the whole scheme of procedure in the Patent Act respect- Conrr,
ing applications for patent. Pomasa Co.

In my opinion, this argument is not entitled to succeed. °F AMERICA

One of the matters which the Exchequer Court is called Cartwright J
upon to decide by s. 45(8) (b) of the Patent Act, is whether = =~
or not any of the applicants is entitled to the issue of a

patent. Under s. 21(a) of the Ezchequer Court Act that

Court “has jurisdiction as well between subject and subject

as otherwise,

(a) in all cases of conflicting applications for any patent of inven-
tion . ..

The Exchequer Court is a superior court of record and is
properly seized of the action between Duval and Inter-
national; its general jurisdietion over its own process is not
restricted by the circumstance that the action was com-
menced pursuant to s. 45(8) of the Patent Act.

The second argument of the appellant, is that the order
under appeal is outside the jurisdiction to add parties con-
ferred on the Exchequer Court by the applicable rules of
practice. By virtue of r. 42 of the Exchequer Court Rules
the practice as to adding parties is governed by r. 11 of
order 16 of the Rules of the Supreme Court of Judicature in
England, which reads as follows:

No cause or matter shall be defeated by reason of the misjoinder or
nonjoinder of parties, and the Court may in every cause or matter deal with
the matter in controversy so far as regards the rights and interests of the
parties actually before it. The Court or a Judge may, at any stage of the
proceedings, either upon or without the application of either party, and
on such terms as may appear to the Court or a Judge to be just, order that
the names of any parties improperly joined, whether as plaintiffs or
defendants, be struck out, and that the names of any parties, whether
plaintiffs or defendants, who ought to have been joined, or whose presence
before the Court may be necessary in order to enable the Court effectually
and completely to adjudicate upon and settle all the questions involved
in the cause or matter, be added. No person shall be added as a plaintiff
suing without a next friend without his own consent in writing thereto.
Every party whose name is so added as defendant shall be served with a
writ of summons or notice in manner hereinafter mentioned, or in such
manner as may be prescribed by any special Order, and the proceedings as
against such party shall be deemed to have begun only on the service of
such writ or notice.
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% In support of this argument the appellant relies chiefly

Inter- on the judgment of Devlin J., as he then was, in Amon v.
Moo= Raphael Tuck & Sons Ltd!, in which the construction and
Axp . Scope of order 16 r. 11 are fully considered.

Corrn. After quoting the rule Devlin J. says that there are two
Porasy Co. Views about its scope and that authority can be cited for
or AMERICA hoth, One, the wider, is that the rule gives a wide power to

et al.

the Court to join any party who has a claim which relates

mengh” to the sub;ect-matter of the action; the other, and narrower,
is that the power given by the rule is hedged about with
limitations which are to be found in the decided cases and
which do not merely set out principles on which the Court’s
discretion should be exercised but place limits on its juris-
diction. At p. 363 of the report Devlin J. quotes, as an
accurate statement of the narrower view of the application
of the rule, the following portion of a note in the White
Book (1955 ed., p. 232):

“Generally in common law and Chancery matters a plaintiff who con-
ceives that he has a cause of action against a defendant is entitled to
pursue his remedy against that defendant alone. He cannot be compelled
to proceed against other persons whom he has no desire to sue . . .
Generally speaking, intervention can only be insisted upon in the three
classes of case, namely: (A) In a representative action where the intervener
is one of a class whom plaintiff claims to represent”, but who denies that
the plaintiff does in fact represent him; “(B) Where the proprietary rights
of the intervener are directly affected by the proceedings,” and “(C) In
actions claiming the specific performance of contracts where third persons
have an interest in the question of the manner in which the contract should
be performed.”

After an elaborate review of the relevant authorities
Devlin J. expresses the view that the narrower construction
of the rule should be adopted. To decide whether a par-
ticular case falls within class (B) in the passage from the
White Book, quoted above, Devlin J. proposes the following
test:

May the order for which the plaintiff is asking directly affect the
- intervener in the exercise of his legal rights?

On the material before him in the Amon case Devlin J. held
that this question should be answered in the affirmative and
accordingly allowed the intervention.

In order to decide the present appeal I do not find it
necessary to choose between the wider and the narrower
view as to the scope of the rule and I refrain from doing so.

1719561 1 Q.B. 357.
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On the material before us I am satisfied that in this case the
question formulated by Devlin J. should be answered in
the affirmative. The order for which Duval is asking in the
action is that it be declared that it is entitled to the issue
of a patent which, if granted, will confer upon it the exclu-
sive right of using the flotation process which PCA has been
using for years and proposes to use in the development of its
deposits of potash ores in Saskatchewan. The order sought
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would, in my opinion, affect the legal right of PCA to con- CartwrightJ.

tinue to carry on its business. It is true that if the interven-
tion were not allowed the question of the validity of any
patent to which Duval might be declared entitled would not
as against PCA be res judicata and could be put in question
under either s. 61 or s. 62 of the Patent Act, but until the
patent was successfully impeached the right of PCA set out
above would be affected. To allow the present action to
proceed to judgment without the intervention of PCA,
leaving it to its rights under the sections mentioned, would
be to countenance the multiplicity of proceedings which it
was one of the objects of the rule to avoid.

In my opinion the learned President had jurisdiction to
make the order adding PCA as a defendant; I have already
mentioned that it was not argued that we should review
the discretion which he exercised if we came to the conclu-
sion that the order was one within his jurisdiction, but I
think it proper to say that, in my opinion, on the material
before him his discretion was rightly exercised.

I would dismiss the appeal with costs.
Appeal dismissed with costs.

Solicitors for the defendcmf, appellant: Smart & Biggar,
Ottawa.

Solicitors for the defendant, respondent: Herridge,
Tolmie, Gray, Coyne & Blair, Ottawa.
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PHILIPPE GUAY .......cccoiviiiiin, APPELLANT;

RENE LAFLEUR ....cooiiiiiiiiiienn.n RESPONDENT.

ON APPEAL FROM THE COURT OF QUEEN’S BENCH, APPEAL SIDE,
PROVINCE OF QUEBEC

Tazation—Income taz—Investigation—Inquiry by person authorized by
Minister into the affairs of tarpayer—Whether taxpoyer entitled to
be present and represented by counsel at hearings—Injunction—
Income Taz Act, R.8.C. 1952, c. 148, 5. 126(4), (8)—Inquiries Act, R.S.C.
1962, c. 164, ss. 4, 5—Canadian Bill of Rights, 1960 (Can.), ¢. 44, 5. 2 (e)
—Public Inquiries Act, R.S.0. 1960, c. 323, s. 6—Security Frauds Pre-
vention Act, 1930 (B.C.), c. 64, ss. 10, 29.

The appellant, an officer of the Department of National Revenue, was
authorized by the Deputy Minister, under s. 126(4) of the Income
Taxz Act, RS.C. 1952, ¢. 148, to make an inquiry into the affairs of
the respondent and thirteen other individuals, corporations and
estates. A number of persons were summoned for the purpose of being
questioned under oath regarding the affairs of the persons subject
to the inquiry. But the respondent was not summoned to appear
nor did he receive any official notice that this inquiry was being held.
At the opening of the inquiry, attorneys appeared on behalf of the
respondent and asked that the latter be allowed to be present and
to be represented by counsel during the examination of all persons
summoned by the investigator. This request was refused. Whereupon,
the respondent applied to the Superior Court for an injunction asking
that the sittings be suspended until the respondent had obtained
from the investigator the authorization to be present and to be repre-
gented. The injunction was granted by the trial judge; and his
judgment was affirmed by a majority judgment in the Court of
Appeal. The investigator was granted leave to appeal to this Court.

Held (Hall J. dissenting): The appeal should be allowed and the injunc-
tion dismissed.

Per Taschereau C.J. and Cartwright, Fauteux, Abbott, Martland, Judson
and Ritchie JJ.: Section 2 (e) of the Canadian Bill of Righiés had no
application since no rights and obligations of the respondent were
to be determined by the person conducting the investigation. The
investigation was a purely administrative matter which could neither
decide nor adjudicate upon anything. It was neither a judicial nor
a quasi-judicial inquiry but a private investigation at which the
respondent was not entitled to be present or represented by counsel.
The power given to the Minister under s. 126 (4) is to enable him
to obtain the facts which he considers necessary to enable him to
discharge the duty imposed on him of assessing and collecting the
taxes payable under the Act. The taxpayer’s right is not affected
until an assessment is made. Then all the appeal provisions men-
tioned in the Act are open to him. As a purely administrative matter
where the person holding the inquiry neither decides nor adjudicates

*PreseNT: Taschereau C.J. and Cartwright, Fauteux, Abbott, Martland,
Judson, Ritchie, Hall and Spence JJ.
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upon anything, it was not for the Courts to specify how that inquiry
was to be conducted except to the extent, if any, that the subject’s
rights are ‘denied him. The fact that the investigator was given certain
limited powers of compelling witnesses to attend before him and
testify under oath did not change the nature of the inquiry.

Per Cartwright J.: Generally speaking, apart from some statutory pro-
visions making it applicable, the maxim “Audi alteram partem” did
not apply to an administrative officer whose function was simply
to colleet information and make a report, and who had no power
either to impose a liability or to give a decision affecting the rights
of the parties, as in the present case.

Per Spence J.: The investigation was a purely administrative matter which
could neither decide nor adjudicate upon anything. To give effect to
the respondent’s demand even without the right to cross-examine the
witnesses would be for the judiciary to attempt to impose its own
methods on an administrative officer and the judiciary should not
make such an attempt. Saint John v. Fraser, [19351 S.CR. 441, referred
to. The fact that the investigator was bound to act judicially in the
sense of being fair and impartial did not require him to permit the
respondent and his counsel to be present whether or not such counsel
were to attempt to cross-examine witnesses.

Hall J. dissenting: The respondent’s right to a fair and impartial investiga~
tion implied that he had the right to attend and to be represented
by counsel. Although he was not acting in a judicial capacity or
performing a judicial function, the investigator was clothed with all
the outward attributes of a judicial body. The terms of his appoint-
ment authorized under s. 126 of the Act did not exclude the making
of recommendations arising out of the inquiry. On the contrary it
was implicit to the inquiry that some judgment on the facts and
information obtained would be made by the investigator in his
report to the Deputy Minister.

APPEAL from a judgment of the Court of Queen’s
Bench, Appeal Side, Province of Quebec!, affirming the
granting of an injunction by the trial judge. Appeal allowed,
Hall J. dissenting.

Rodrigue Bédard, Q.C., and Roger Tassé, for the
appellant,

Roch Pinard, Q.C., for the respondent.

_ The judgment of Taschereau C.J. and Fauteux, Abbott,
Martland, Judson and Ritchie JJ. was delivered by

AssorT J.:—The material facts in this case are not in
dispute. The sole issue is whether the respondent is entitled
to be present and represented by counsel at an enquiry con-
ducted by appellant under the Income Taz Act.

1119631 Que. Q.B. 623, [19631 C.T.C. 201, 63 D.T.C. 1098.
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The appellant is an officer of the Department of National
Revenue. On December 28, 1960, he was authorized in writ-
ing by the Deputy Minister of National Revenue, acting for
his Minister under the provisions of the Act, “to investigate
the affairs” of the respondent and thirteen other individuals,
corporations and estates.

The appellant commenced the investigation on Jan-
uary 10, 1961, after summoning a number of persons (of
whom respondent was not one) to appear on that date at
the office of the Department of National Revenue in Mont-
real, to be questioned under oath regarding the affairs of
the persons subject to the enquiry. The persons summoned
for examination were permitted to be represented by coun-
sel if they so desired.

At the opening of the enquiry, attorneys appeared before
appellant on behalf of respondent and asked that respond-
ent be allowed to be present and to be represented by
counsel during the examination of all persons summoned
by the appellant. That request was refused.

The same day respondent applied to the Superior Court
for an injunction asking for an order—
que lesdites séances de ladite commission soient suspendues jusqu’a ce

que le demandeur ait obtenu du défendeur Vautorisation d’étre présent et
d’&tre représenté & toutes et chacune desdites séances par ses procureurs.

On January 12, 1961, the date fixed for the hearing on the
application for an interlocutory injunction, the appellant
agreed to suspend his investigation until judgment was
rendered on the application, and therefore no interlocutory
order was necessary.

On February 17, 1961, Mr. Justice Brossard in a con-
sidered judgment granted the injunction asked for in the
following terms:

ACCUEILLE la requéte en injohction du demandeur; ORDONNE
que les séances du défendeur agissant en sa qualité d’enquéteur nommé
par le sous-ministre du Revenu national en date du 28 décembre 1960 et
en vertu des dispositions de l'article 126(4) de la Loi de l'impbt sur le
revenu soient suspendues jusqu’d ce que le demandeur ait obtenu du
défendeur l'autorisation d'y 8tre présent et d'y é&tre représenté par ses

procureurs; le tout sans frais mais avec recommandation que les frais
du demandeur soient payés par le mis-en-cause.

" That judgment was affirmed by the Court of Queen’s
Bench?, Hyde and Montgomery JJ. dissenting.

1119631 Que. Q.B. 623, [1963]1 C.T.C. 201, 63 D.T.C. 1098.
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As I have indicated, under the terms of his appointment,
the appellant was authorized—

to make an inquiry, as authorized by Section 126, subsections 4 and 8
of the said Income Tax Act which sections give the person authorized
to make the inquiry all the powers and authorities conferred on a com-
missioner by sections 4 and 5 of the Inquiries Act or which may be con-
ferred on a commissioner under section 11 thereof, into the affairs of
RENE LAFLEUR, MARIE-MARTHE LAFLEUR, FRANCOIS
FOURNELLE, DAME HENRIETTE LAFLEUR-FOURNELLE, JEAN
FAUVIER, JEAN CHAPOLARD, RAOUL DASSERRE, P. SUTTER,
HENRI CLOUARD, LUC LEMAIRE-LAFLEUR LTEE, LES PLACE-
MENTS MONTCALM LIMITEE, EDIFICE LAFLEUR LTEE,
SUCCESSION LEONARD LAFLEUR, and the ESTATE OF HERMAS
FOURNELLE.

The relevant statutory provisions referred to in that
authorization are:

Income Tax Act

126 (4) The Minister may, for any purpose related to the administra~
tion or enforcement of this Act, authorize any person, whether or not he
is an officer of the Department of National Revenue, to make such
inquiry as he may deem necessary with reference to anything relating
to the administration or enforcement of this Act.

(8) For the purpose of an inquiry authorized under subsection (4),
the person authorized to make the inquiry has all the powers and author-
ities conferred on a commissioner by sections 4 and 5 of the Inquiries
Act or which may be conferred on a commissioner under section 11 thereof.
Inquiries Act

4. The Commissioners have the power of summoning before them
any witnesses, and of requiring them to give evidence on oath, or on
solemn affirmation if they are persons entitled to affirm in civil matters,
and orally or in writing, and to produce such documents and things
as the commissioners deem requisite to the full investigation of the
matters into which they are appointed to examine.

5. The Commissioners have the same power to enforce the attendance

of witnesses and to compel them to give evidence as is vested in any
court of record in civil cases.

Section 11 of the Inquiries Act referred to in the author-
ization does not appear to be material to the present
proceedings.

The rights claimed by the respondent are not to be found
in the Income Tax Act or the Inquiries Act, and this was
recognized by the learned trial judge. He appears to have
based his judgment primarily upon the ground that, in
refusing to permit the respondent to be present and repre-
sented by counsel; appellant had infringed the provisions of
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the Canadian Bill of Rights specifically s. 2(e) which seeks
to ensure the right of all persons—

to a fair hearing in accordance with the principles of fundamental justice
for the determination of his rights and obligations.

With respect to this section it is sufficient to say that it can
have no application since no rights and obligations are deter-
mined by the person appointed to conduct the investigation.

There are no common reasons of the majority in the Court
of Queen’s Bench. Mr. Justice Bissonnette and Mr. Justice
Rinfret held that the investigation was a quasi-judicial one
and that consequently respondent had a right to be heard.
Mr. Justice Rinfret also held that the enquiry infringed the
Canadian Bill of Rights.

Mzr. Justice Owen was of opinion that the enquiry is an
administrative matter and that the Canadian Bill of Rights
was not infringed. He held however that respondent was
entitled to be present and represented by counsel for the
following reasons:

Lafleur’s right to a fair and impartial investigation implies that he
has the right to attend and to be represented by counsel at the sittings
of the Inquiry.

The proposed investigation into the affairs of Lafleur with Lafleur and
his counsel excluded would, in my opinion, be a one-sided and prejudiced
Inquiry.

The presence of Lafleur and his counsel at the Inquiry would tend to
discourage exaggerated or biased evidence by the witnesses called and

to remind Guay and counsel for the Minister of their duty to act with
fairness and impartiality.

According to the fundamental principle of law which requires that
the present investigation be fair and impartial Lafleur is entitled to
attend the sittings of the Inquiry and to be represented by legal counsel
at such sittings.

Hyde and Montgomery JJ. dissenting, held that the inves-
tigation conducted by appellant on behalf of the Minister,
is a purely administrative matter which can neither decide
nor adjudicate upon anything, that it is not a judicial or
quasi-judicial enquiry but a private investigation at which
the respondent is not entitled to be present or represented
by counsel.

I am in respectful agreement with Hyde and Mont-
gomery JJ. and there is very little I desire to add to what
they have said in their reasons.

The power given to the Minister under s. 126(4) to
authorize an enquiry to be made on his behalf, is only one
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of a number of similar powers of enquiry granted to the
Minister under the Act. These powers are granted to enable
the Minister to obtain the facts which he considers neces-
sary to enable him to discharge the duty imposed on him of
assessing and collecting the taxes payable under the Act.
The taxpayer’s right is not affected until an assessment is
made. Then all the appeal provisions mentioned in the Act
are open to him.

The fact that a person authorized to make an investiga-
tion on behalf of the Minister is given certain limited
powers of compelling witnesses to attend before him and
testify under oath, does not, in my opinion, change the
nature of the enquiry. That view was admirably expressed
by Mr. Justice Hyde whose words I adopt:

As a purely administrative matter where the person holding the
inquiry neither decides nor adjudicates upon anything, it is not for the
Courts to speéify how that inquiry is to be conducted except to the
extent, if any, that the subject’s rights are denied him. The taking of
sworn statements is a common everyday occurrence. The deponent is
frequently examined in subsequent Court proceedings where the interests
of another may be affected by the statements of that witness. I know
of no requirement in law that any person likely to be affected in such
a way is entitled to be present with counsel when such a sworn state-
ment is originally made, and I see little distinction from the proceeding
in issue.

I would allow the appeal and dismiss the application for
the injunection, with costs throughout.

CarrwricHT J.:—The relevant facts and the questions
raised on this appeal are set out in the reasons of my brother
Abbott. T agree with the conelusion at which he has arrived
and wish to add only a few observations.

The function of the appellant under the terms of his
appointment is simply to gather information; his duties are
administrative, they are neither judicial nor quasi-judicial.

There are, of course, many administrative bodies which
are bound by the maxim “oudi alteram partem” but the
condition of their being so bound is that they have power
to give a decision which affects the rights of, or imposes
liabilities upon, others.

It was of a body having such power that Lord Loreburn
L.C. said in Board of Education v. Rice':

I need not add that . .. they must act in good faith and fairly listen
to both sides, for that is a duty lying upon everyone who decides anything.

1119111 A.C. 179 at 182, 80 LJXK.B. 769.
91525—2
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The appellant in the case at bar has no power to decide
anything.

In Lapointe v. L’Association de Bienfaisance et de
Retraite de la Police de Montreal*, Lord Macnaghten,
"delivering the judgment of the Judicial Committee,. cited
with approval the following passage from the judgment of
Kelly C.B. in Wood v. Wood?, which was adopted by
Rinfret CJ. in L’'Alliance des Professeurs Catholiques de
Montréal v. Labour Relations Board®:

They are bound in the exercise of their functions by the rule expressed
in the maxim ‘Aud: alteram partem’ that no man should be condemned
to consequence resulting from alleged misconduct unheard, and without
having the opportunity of making his defence. This rule is not confined to
the conduct of strictly legal tribunals, but is applicable to every tribunal
or body of persons invested with authority to adjudicate upon matters
involving civil consequences to individuals.

The appellant in the case at bar is not invested with
authority to adjudicate upon any matter.

Generally speaking, apart from some statutory provision
making it applicable, the maxim “audi alteram partem”
does not apply to an administrative officer whose function
is simply to collect information and make a report and who
has no power either to impose a liability or to give a decision
affecting the rights of parties.

In the case of Re The Ontario Crime Commission, Ex
Parte Feeley and McDermott*, the Court of Appeal for
Ontario held that while the question, whether persons
against whom grave allegations of criminal conduct were
made should be permitted to be represented before the
Commissioner conducting an inquiry to ascertain facts and
without power to make any decision binding on anyone, was
one committed to the discretion of the Commissioner, the
Court of Appeal had authority to review his decision and
substitute its discretion for his. Schroeder J.A. who gave
the reasons of the majority made it clear that this result
flowed from the terms of s. 5 of the Public Inquiries Act of
Ontario, R.S.0. 1960, c. 323, a statutory provision which
the learned Justice of Appeal aptly described as unique.
Laidlaw J.A., dissenting, reached the opposite conclusion.
I refrain from attempting to choose between these con-

1119061 A.C. 535 at 540, 75 LIP.C. 73.
2 (1874), LR. 9 Ex. 192 at 196, 43 L.J. Ex. 153.

3[1953] 2 S.C.R. 140 at 152, 107 C.C.C. 183, 4 DL.R. 161.
4119621 O.R. 872, 133 C.C.C. 116, 3¢ D.L.R. (2d) 451.
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flicting views; it is unnecessary to do so for the purpose of 196

deciding the case before us as there is no similar statutory  Guax
provision relating to the inquiry which the appellant is
conducting.

The only statutory provision relied on by the respondent Car
is clause (e) of s. 2 of the Canadian Bill of Rights, 1960
(Can.), c. 44, which reads as follows:

.
LAFLEUR.

twright J.

2. . .. no law of Canada shall be construed or applied so as to . . .
(e) deprive a person of the right to a fair hearing in accordance
with the principles of fundamental justice for the determination
of his rights and obligations;

This does not assist the respondent, for the appellant has
no power to determine any of the former’s rights or
obligations,

In conclusion I wish to express my general agreement
with the reasons of my brother Abbott and with those of
Hyde and Montgomery JJ. I would dispose of the appeal
as proposed by my brother Abbott.

Haww J. (dissenting) :—The relevant facts and the ques-
tions raised on this appeal are set out in the reasons of my
brother Abbott. With deference, however, I cannot agree
with the conclusion reached by him and by the other mem-
bers of the Court. I see no alternative to the position taken
by Owen J. in the Court of Queen’s Bench?! that “Lafleur’s
right to a fair and impartial investigation implies that he
has the right to attend and to be represented by counsel
at the sittings of the inquiry.”

Although he was not acting in a judicial capacity or per-
forming a judicial function, Guay was clothed with all the
outward attributes of a judicial body, including the right to
subpoena witnesses, to have them questioned under oath
by counsel for the Crown and to compel them to give evi-
dence as might any court of record in civil cases. Anyone
entering the room in which the inquiry was begun would
have thought himself in a judicial hearing or proceeding
akin thereto. From this scene only one person is missing—
the man whose affairs are under investigation. The door is
barred to him. That, in my view, is a denial of a fair and
impartial hearing to this man.

It is urged that the requirement of acting judicially is
absent here because Guay as Commissioner was not required

1119631 Que. Q.B. 623, [1963] C.T.C. 201, 63 D.T.C. 1098.
91525—23
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to make a decision, that he was merely to conduct an
inquiry and to make a report to the Deputy Minister who
had authorized and named him to make the inquiry. I do
not read the terms of Guay’s appointment authorized by
s. 126 of the Income Tax Act as excluding the making of
recommendations arising out of the inquiry. I think it is
implicit to the inquiry that some judgment on the facts and
information obtained would be made by Guay in his report
to the Deputy Minister. If the Deputy Minister (who is
said to be the person who would make the decision) had
himself conducted the inquiry, he would have been required
to act judicially in the sense that he must act fairly and
impartially. See St. John v. Fraser'. Surely when the powers
are given to a subordinate, the requirement of acting
judicially is even stronger. One cannot ignore the reality of
the situation that in such cases the decision is made by the
subordinate but put out in the name of the Deputy
Minister.
I would, accordingly, dismiss the appeal with costs.

SpeNcE J.:—I have had the opportunity of reading the
reasons of my brother Abbott and I agree in the result.

It would appear, however, that it would be proper to
examine the decision of this Court in St. John v. Fraser'.
There, Fraser was appointed by the Attorney General of
British Columbia under the provisions of s. 10 of the
Securities Fraud Prevention Act of that province to carry
on an investigation in reference to the affairs of Wayside
Consolidated Gold Mines Limited. It appearing during the
examination that the Vancouver Stock and Bond Company
Limited had underwritten a large part of a new issue of
stock to the former company, St. John, the Vancouver
company’s business manager, was examined by the inves-
tigator on four occasions. The solicitor for Mr. St. John and
the Vancouver company was present on all of those ocea-
sions and their counsel on the last two. Both the solicitor
and the counsel took part in the examinations of Mr.
St. John and the counsel was afforded the fullest oppor-
tunity for argument on his clients’ behalf. The investigator
had in the meantime examined some other witnesses on
matters connected with St. John and the Vancouver com-
pany’s conduet without notice to them and with no oppor-
tunity for their counsel to cross-examine such witnesses.

1119351 S.C.R. 441, 3 D.I.R. 465, 64 C.CC. 90.
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Their counsel requested a copy of the evidence given by
two particular witnesses and the investigator informed such
counsel that in view of the fact that St. John was about
to be recalled to give further evidence he would furnish
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the counsel with the copies of the transeript of the evidence -Spencel.

so requested after Mr. St. John had been further examined,
and suggested that then counsel could recall St. John to give
any further evidence or explanation that might be desired.
It was admitted on behalf of the Attorney General that he
had taken the position after counsel for Mr. St. John and
the Vancouver company had intervened in the case, that
such counsel was not entitled to cross-examine any witnesses
who had been examined by the investigator in the course of
the investigations and that he, the Attorney General, had
so instructed the investigator. The solicitor for Mr. St. John
and the Vancouver company then applied for an injunction
restraining the investigator from proceeding with the inves-
tigation in so far as it related to the conduct or actions of
either St. John or the Vancouver company and from making
any finding or report to the Attorney General in connection
therewith on the ground that he had not given notice to
St. John or the Vancouver company of the examination of
witnesses coneerning their relations with the Wayside Con-
solidated Gold Mines Limited and that he had not afforded
them an opportunity of cross-examining such witnesses. The
court was unanimous in coming to the opinion that the
investigation was an administrative procedure only. Davis J.
said, at p. 452:

Fundamentally, the investigator in this case was an administrative
officer, and the machinery set up by the statute was administrative for
the purpose of enquiring as to whether or not fraudulent practices had

been or were being carried on in connection with the sale of the securities
of the Wayside Company.

In the present case, I am in agreement with my brother
Abbott in holding as did Hyde and Montgomery JJ. that
this investigation is a purely administrative matter which
can neither decide nor adjudicate upon anything.

On the basis of that finding in the St. John v. Fraser case,
Crocket J., with whom Lamont J. agreed, held that s. 29 of
the Securities Fraud Prevention Act, a prohibitory section,
barred the action for an injunction. Davis J., however,
although agreeing with that conclusion, proceeded at p. 451:

Assuming then in favour of the appellants that the prohibitory section
does not apply in this case, the real issue on the merits is whether or not
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the plaintiffs were entitled as of right to be afforded freedom of cross-
examination of each and every witness called by the investigator.

And at p. 452:

The investigator was not a court of law nor was he a court in law, but
to say that he was an administrative body, as distinct from a judicial
tribunal, does not mean that persons appearing before him were not
entitled to any rights. An administrative tribunal must act to a certain
extent in a judicial manner, but that does not mean that it must act in
every detail in its procedure the same as a court of law adjudicating
upon a ls inter partes. It means that the tribunal, while exercising
administrative functions, must act “judicially” in the sense that it must
act fairly and impartially. In 0’Connor v. Waldron, [19351 A.C. 76 at 82,
Lord Atkin refers to cases where tribunals, such as a military court of

-enquiry or an investigation by an ecclesiastical commission, had attributes

similar to those of a court of justice.

“On the other hand (he continues) the fact that a tribunal may be
exercising merely administrative functions though in so doing it must act
judicially, is well established, and appears clearly from the Royal
Aquarium case.”

In the Royal Aquarium case {1892] 1 Q.B. 431, “judicial” in relation
to administrative bodies is used in the sense that they are bound to act
fairly and impartially.

And at p. 453:

The only objection taken by the appellants, and it was very strenu-
ously and earnestly pressed upon us in a very able argument by their
counsel Mr. Farris, was that it was against natural justice that the
plaintiffs should have been denied the right they claim of cross-examining
every witness who was heard by the investigator. The right was asserted
as a right to which every witness against whom a finding might possibly
be made was entitled. I do not think that any such right exists at common
law. The investigation was primarily an administrative function under
the statute, and while the investigator was bound to act judicially in the
sense of being fair and impartial, that, it seems to me, is something
quite different from the right asserted by the appellants of freedom of
cross-examination of all the witnesses. It is natural, as Lord Shaw said
in the Arlidge case, [1915] A.C. 120 at 138, that lawyers should favour
lawyer-like methods but it is not for the judiciary to impose its own
methods on administrative or executive officers,

Although in the St. John v. Fraser case the complaint
urged by counsel for the plaintiffs was the refusal to permit
him to cross-examine all witnesses called, it is significant
that the investigator took exactly the same course as the
investigétor had done in the present case, i.e., he proceeded
in the absence of counsel for the plaintiffs and without
notice to either the plaintiffs or their counsel to examine
other witnesses. During the course of the argument, I
attempted to ascertain from counsel for the respondent
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whether, in fact, his present demand that he should be
allowed to be present during the examination of all wit-
nesses and therefore necessarily to have notice of such
examinations, was not merely preliminary to a demand that
counsel have leave to cross-examine such witnesses, and, in
my opinion, the prejudice to the respondent suggested in
the reasons for judgment of Owen J. could not be avoided
without such right of -cross-examination being exercised.
However, even if the respondent were to confine his demand
to a simple right to be present in person and with counsel
during such examination, in my view, to give effect to that
demand would be for the judiciary to attempt to impose
its own methods on an administrative officer and, with
respect, I am of the opinion that Davis J. rightly held that
the judiciary should not make such an attempt. The fact
that the investigator is bound to act judicially in the sense
of being fair and impartial does not require the investigator
to permit the respondent and his counsel to be present
during every examination carried on by virtue of the author-
ization of the Deputy Minister whether or not such counsel
were to attempt to cross-examine such witnesses.

For these reasons, I agree that the appeal should be
allowed and the application for the injunction dismissed
with costs throughout.

Appeal allowed with costs, HALL J. dissenting.
Attorney for the appellant: E. A. Driedger, Ottawa.

Attorneys for the respondent: Pinard, Pigeon, Paré &
Cantin, Montreal.
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EMMA JANE KILBY, SAMUEL T. GRAHAWM,
FREDERICK NOBEL GRAHAM, ADRIAN DOB-
BIE and HYATT DOBBIE ............ APPELLANTS;

AND

LOREEN MYERS, RONALD HARMER, DALE
DVORACHEK, DONALD ALEXANDER CAMP-
BELL and CROWN TRUST COMPANY, Executors
and Trustees under the Last Will and Testament of
Lenna May Harmer, deceased ......... REesPONDENTS.

ON APPEAL FROM THE COURT OF APPEAL FOR ONTARIO

Wills—Construction—Gift to testatriz’s husband if he survives—Provision
for alternative disposition and will to take effect as if husband had
predeceased testatriz in event of their deaths being simultaneous—
Whether expression of intention that in either of the two situations,
contemporaneous death or death of testatriz following that of husband,
disposition of property to be the same.

The testatrix was a spinster until 1947 when at the age of 64 she married
a widower who was then 75. Her husband had living at that time one
child and four grandchildren. On September 10, 1959, the testatrix
and her husband made wills which were in the same terms mutatis
mutandis. The testatrix’s husband died on May 4, 1962, and the
testatrix died on July 3, 1962. Paragraph IIT of the testatrix’s will
read in part: “If my husband and I should both die under circum-
stances rendering it uncertain which of us survived the other, I declare
that my will shall take effect as if my husband had predeceased me
and I GIVE, DEVISE AND BEQUEATH all my said property to
my Trustees upon -the following trusts, namely: x x x (3) To divide
the residue of my estate into as many equal parts as there are grand-
children of mine then alive, and to pay to each grandchild one of
such equal parts.” ’

The legatees in accordance with para. IIT (3) claimed the whole balance
of the estate and their claim was opposed by the heirs-at-law of
the testatrix. A motion was made for construction of the will; the
trial judge was of the opinion that there was an cobvious omission in
para. IIT and that the testatrix intended to provide not only for the
contingency of simultaneous death but also for the contfingency of
her husband predeceasing her. He held that in the circumstances it
was the right and the duty of the Court to supply the omission and
proceeded to do so by giving an affirmative answer to the question:
Having regard for the provisions of the will as a whole and the
language of para. III, does para. III apply when the testatrix’s
husband clearly predeceases her? An appeal to the Court of Appeal
was dismissed; the majority held that in the testatrix’s will there
was a clear and unequivocal expression of her intention that in either
of the two situations, i.e., contemporancous death or by her death
following that of her husband, the disposition of her property was

*PreEsENT: Cartwright, Abbott, Judson, Ritchie and Spence JJ.
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to be the same. A further appeal by the heirs-at-law was brought 1964

to this Court. ‘ Koy
Held (Spence J. dissenting): The appeal should be dismissed. etal

Per Cartwright, Abbott, Judson and Ritchie JJ.: This was not a case in v.
which the Court was justified in supplying words in the will; it could Ng‘ﬁRS
not be said with certainty that anything had been omitted. In para. )
IIT the testatrix made a complete disposition of her property to take
effect if her husband and she should die at the same time. By using
the words “I declare that my will shall take effect as if my husband
had predeceased me and . . ”’ she had expressed the intention that
if her husband predeceased her her estate was to be disposed of
as if he had died contemporaneously with her and what was to be
done if the latter event should happen was fully set out in clauses
(1), (2) and (3) of para. IIL.

Per Ritchie J.: The construction urged by the heirs-at-law was based on
the assumption that the testatrix intended to die intestate in the
event of her husband having predeceased her. The suggestion that she
had such an intention failed. When an individual has purported to
make final disposition of all his “property both real and personal
of every nature and kind and wheresoever situate”, he is not to be
taken to have intended to leave all his property undisposed of on
the happening of certain events, unless there are some very excep-
tional and compelling reasons for so holding. A construction result-
ing in an intestacy “is a dernier ressort in the construction of wills.”

Per Spence J., dissenting: The declaration and dispositions made by para.
III were in terms wholly conditioned upon an event which did not
happen. Therefore, in order to attain the result which was reached
in the Courts below, this Court must insert additional words in the
testatrix’s will. To read into this will the words necessary to provide
for the unmentioned event the Court must be compelled to the
conclusion that the will revealed so strong a probability of such an
intention that a contrary intention could not be supposed. No com-
pelling necessity to insert the words allegedly omitted could be found;
neither the actual words of the will nor the circumstances of the
testatrix and her late husband’s death resulted in any compelling
conviction that there was an accidental omission in the will as
executed.

The words “I declare that my will shall take effect as if my husband
had predeceased me . . .” could not be considered as mere surplusage
but even if that were so, the existence of surplusage in a will was no
ground for giving the rest of the clause a new and different meaning.
These words did not indicate that the testatrix had made a clear
and unequivocal expression that in either of the two situations, the
disposition of her property was to be the same.

[Maclean et al. v. Henning (1903), 33 S.C.R. 305, distinguished]

APPEAL from a judgment of the Court of Appeal for
Ontario?, dismissing an appeal from a judgment of Fraser J.
Appeal dismissed, Spence J. dissenting.

S. C. Biggs, Q.C., for the appellants.

1719641 1 OR. 367, 42 D.L.R. (2d) 321, sub nom. Re Harmer.
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G. H. Davies, for the respondents: L. Myers, R. Harmer,
D. Dvorachek and D. A. Campbell.

M. J. Tarrison, for the respondent: Crown Trust
Company.

The judgment of Cartwright, Abbott and Judson JJ. Wals
delivered by

CarrwricHT J.:—The relevant facts and the manner in
which the case has been dealt with in the Courts below are
set out in the reasons of my brother Spence.

In my opinion, this is not a case in which the Court is
justified in supplying words in the will; I agree with my
brother Spence that it cannot be said with certainty that
anything has been omitted.

The decision of the appeal appears to me to turn on the
construction of the opening words of para. ITI of the will
reading as follows:

III. If my husband and I should both die under circumstances render-
ing it uncertain which of us survived the other, I declare that my will
shall take effect as if my husband had predeceased me and I GIVE,
DEVISE AND BEQUEATH all my said property to my Trustees upon
the following trusts, namely:

If this clause did not contain the words:
I declare that my will shall take effect as if my husband had pre-

deceased me, and

this case would be indistinguishable from that of Maclean
et al. v. Henning'; but, in my opinion, the presence of the
last-quoted words is of decisive importance.

As a matter of syntax all the words of para. IIT which
follow the opening conditional clause:

If my husband and I should both die under circumstances rendering
it uncertain which of us survived the other

are dependent upon the preseribed condition and come into
operation only if it be fulfilled, in the events that have hap-
pened it has not been fulfilled, and consequently, on a literal
construction, para. III would be without effect and the
estate of the testatrix would pass to those entitled on an

1(1903), 33 S.C.R. 305.
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intestacy, as was held by Aylesworth J.A. The objection to %

this view is that it gives no effect to the words: Kusy
etal.
I declare that my will shall take effect as if my husband had v.
predeceased me and M]:“?RS
eta

It is argued that even if this literal construction be menght 7

adopted the words last quoted are not pure surplusage as in
the event of uncertainty whether he survived, they would
cancel the gift to the husband and revoke his appointment
as executor; but if the husband and wife had died in a com-
mon disaster the same result would have been reached
although the words last quoted had been omitted. In my
view, these words serve no purpose if the literal construe-
tion is adhered to, although they may have been inserted
ex abundanti cautela.

Not without hesitation, I have reached the conclusion
that the last-quoted words shew that it was the intention of
the testatrix that if her husband should predecease her the
disposition of her estate contained in clauses (I), (2) and
(3) of para. III of her will should take effect.

In para. III the testatrix has made a complete disposi-
tion of her property to take effect if her husband and she
should die at the same time. By using the last-quoted words
she has said that the disposition made on that condition
shall be the same as if her husband had predeceased her. If
the disposition of her property to be made if her husband
and she die contemporaneously is represented by the symbol
“X”, she has said that this shall be the same as the effect
of her will if her husband predeceases her; if the last-men-
tioned effect is represented by the symbol “Y” the meaning
of the opening words of para. ITI now under consideration
may be represented by the equation “X equals Y”; from
which it follows that “Y equals X”.

If this reasoning be sound, as I think it is, it follows that
the meaning of the words used by the testatrix is that if
her husband predeceases her her estate shall be disposed of
as if he had died contemporaneously with her and what is
to be done if the latter event should happen is fully set out
in clauses (I), (2) and (8) of para. III. In my opinion this
is the intention which the testatrix has expressed by the
words which she has used.

I agree with the reasons of Kelly J.A., who gave the judg-
ment of the majority in the Court of Appeal, subject only ’
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116;4 to the reservation that, while I have reached a definite con-
Kmer clusion, I do not find the matter as clear as did the learned
efv al.  Justice of Appeal. In my opinion this case falls within the
Mevses Observations as to the disposition of costs made by Lord
etal.  Birkenhead in Boyce v. Wasbrough?, at p. 435, which were
Cartwnght.]' applied by the majority of this Court in Niles v. Lake?. The
issue to be decided in the case at bar was difficult and
debatable and there has been a difference of judicial opinion

in the Court of Appeal and in this Court.

I would dismiss the appeal but would direct that the
costs of all parties, other than Crown Trust Company, be
paid as between party and party out of the estate of the
testatrix. I would make no order as to the costs of Crown
Trust Company.

RircHIE J.:—The facts giving rise to this appeal are fully
set forth in the reasons for judgment which have been filed
by Mr. Justice Spence and it will accordingly be unnecessary
for me to restate them.

I agree with Mr. Justice Cartwright, whose decision I
have also had the benefit of reading, that, for the reasons
stated by him, the words *. .. I declare that my will shall
take effect as if my husband had predeceased me and . ..”
as they occur in clause ITI of the will of the late Lenna May
Harmer, are sufficient to distinguish this case from that of
Maclean et ol. v. Henning®, and that it is not necessary to
delete or supply any words in order to give effect to that
clause as a valid disposition of the whole estate of the
testatrix in the event of her husband having predeceased
her.

I only wish to add that in my view this conclusion is
strengthened by the fact that the alternative construction
urged upon us on behalf of her heirs-at-law is based on the
assumption that the testatrix intended to die intestate in
the event of her husband having predeceased her.

The inclination of courts to lean against a construction
which will result in intestacy is far from being a rule of
universal application and is not to be followed if the cir-
cumstances of the case and the language of the will are such
as to clearly indicate the testator’s intention to leave his
property or some part of it undisposed of upon the happen-
ing of certain events.

171922] 1 A.C. 425. 2119471 S.C.R. 291, 2 DL.R. 248.
3 (1903), 33 S.C.R. 305.
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It appears to me, however, that when an individual has
purported to make final disposition of all his “property both
real and personal of every nature and kind and wheresoever
situate”, he is not to be taken to have intended to leave all
that property undisposed of on the happening of certain
events, unless there are some very exceptional and com-
pelling reasons for so holding. As was said by Lord Shaw in
Lightfoot v. Maybery, at p. 802, a construction resulting in
an intestacy “is a dernier ressort in the construction of
wills”.

In the present case the husband and wife made mutual
wills and the suggestion is that it was the intention of each
of them that in the event of one having predeceased the
other, the whole property of the survivor should remain
undisposed of. One reason which is relied on in support of
the existence of such an intention in the case of the testatrix
is that it would be quite rational for her to leave the final
disposition of her estate in the event of her surviving her
husband to be decided after she had learned who was going
to assist her during the balance of her life. It appears to me
that the opening words of the wil—“THIS IS THE
LAST WILL AND TESTAMENT of me, Lenna May
Harmer . . .” must of themselves be taken as mitigating
strongly against any interpretation which is predicated on
the assumption that the testatrix signed that document
intending that in the event of her surviving her husband,
she might make another will.

For the above reasons, as well as for those stated by Mr.
Justice Cartwright, I would dismiss this appeal and direct
that the costs should be paid in the manner proposed by
him.

SrENCE J. (dissenting):—This is an appeal from the
judgment of the Court of Appeal of Ontario®> made on
January 3, 1964, in which that Court by a majority dis-
missed an appeal from the judgment of the Honourable Mr.
Justice Fraser made on August 9, 1963,

The testatrix married Stephen Harmer, a widower, in
1947. She was a spinster and had no children and at the
time of her marriage she was 64 years of age. Her husband,
a widower, had living at that time one child and four grand-

children. On September 10, 1959, the testatrix and her hus-

1[1914] A.C. 782.
2119641 1 O.R. 367, 42 DLR. (2d) 321, sub nom. Re Harmer.
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band made wills which were in the same terms mutatis
mutandis. The testatrix was at that time 76 years of age.
On June 13, 1961, the testatrix’s husband by a codicil
revoked the provisions of para. ITI(3) of his last will which
had been made on September 10, 1959, and provided that
the whole of the remainder of his estate should go to his
granddaughter Mrs. Loreen Myers. The testatrix’s husband
then died on May 4, 1962, and the testatrix died on July 3,
1962, without making any alteration of her will dated

-September 10, 1959. That will provided in part:

I1. I GIVE, DEVISE AND BEQUEATH all my property, both real
and personal, of every nature and kind and wheresoever situate, including
any property over which I may have a general power of appointment, to
my husband, STEPHEN HARMER, for his own use absolutely, if he
survives me, and I NOMINATE, CONSTITUTE AND APPOINT my
husband and CROWN TRUST COMPANY to be the Executors of this
my Will.

III. If my husband and I should both die under circumstances render-
ing it uncertain which of us survived the other, I declare that my will
shall take effect as if my husband had predeceased me and I GIVE,
DEVISE and BEQUEATH all my said property to my Trustee upon
the following trusts, namely:

(1) To pay all my just debts, funeral and testamentary expenses as
soon as possible after my decease. ’

(2) To pay out of the capital of my general estate all estate taxes,
inheritance and death taxes and any taxes that may be payable in this
or in any other jurisdiction by reason of my decease in connection with
any insurance or any gift or benefit given by me to any person hereinafter
mentioned, either in my lifetime or by survivorship or by this my will or
any codicil thereto, with full power to my Trustees in their sole dis-
cretion to settle, compromise, commute or postpone payment of the duty
or any part thereof. .

(3) To divide the residue of my estate into as many equal parts
as there are grandchildren of mine then alive, and to pay to each grand-
child one of such equal parts.

The legatees in accordance with para. ITI(3) claimed the
whole balance of the estate and their claim was opposed by
the heirs-at-law of the testatrix.

The Crown Trust Company, as surviving executor,
applied to the Supreme Court of Ontario for advice and
directions on the following questions:

1. Having regard for the provisions of the Will as a whole and the
language of paragraph numbered III, does paragraph numbered IIT apply
when the Testatrix’s husband clearly predeceases her?

2. If the answer to question 1 is affirmative, to whom do the benefits
pass under subparagraph numbered (3) of paragraph numbered IIT if the
testatrix had no children of the marriage and consequently no grand-
children
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or in the alternative
To whom the words ‘grandchildren of mine’ and ‘grandchild’ refer
in subparagraph numbered (3) of paragraph numbered III?

Fraser J. answered the first question in the affirmative
and answered the second question by finding that the words
“grandchildren of mine” and “grandchild” in para. III(3)
referred to the grandchildren of the testatrix’s deceased
husband.

In the Court of Appeal and here, the appeal was argued
solely with respect to the answer to the first question.
Fraser J., in written reasons, was of the opinion that there
was in the will of the testatrix an obvious omission,
although he was unable to find the exact words which were,
in his opinion, omitted or to say whether those words
would have been, by an additional clause inserted before I1I
or by additional words inserted into clause III. Fraser J.
held that it was the right and the duty of the Court under
the circumstances which existed to supply the omission and
proceeded to do so by his answer to question 1.

Kelly J.A., giving judgment for the Court of Appeal,
said:

I am in agreement with the conclusions reached by Fraser J. for the

reasons so ably set out by him, and would adopt his reasons save in one
particular.

He continued:

I take it as a governing principle that the very words used by the
testatrix in framing her will should be interpreted so as to give effect in
its ordinary meaning to every word and phrase employed by the testatrix,
unless there are such inconsistencies as to make it impossible to accomplish
this end.

and found that the testatrix had considered the possibility
of three different sets of circumstances prevailing at the
time of her death. First, that her death might occur prior
to that of her husband, second, that her death might occur
after her husband’s death, and third, that due to some com-
mon disaster both deaths might occur under circumstances
which would make it difficult or impossible to determine
which death had occurred first. And then continued:

* Having made effective provision for the one to whom she felt the
most responsibility should he continue to live and enjoy the benefit of
her bequest, she then directed her attention to situations (b) and (e).

There is a clear and unequivocal expression of her intention that in
either of these two situations the disposition of her property was to be
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the same. Whether the death of her husband occurred before her death
or at the same time, only one set of provisions for the disposition of her
property was to be made.

Having made clear her intention that in either situation (b) or situa-
tion (¢) the disposition of her property was to be the same, she pro-
ceeded to set out adequate provisions dealing with her property. Whether
the distributive provisions, paragraph III, are grammatically related to
situation (b) or to situation (c), if the words of distribution are applicable
to either situation they must perforce be deemed equally applicable to the
other.

I am unable to adopt the view of Kelly J.A. that in the
testatrix’s will there is a clear and unequivocal expression
of her intention that in either of the two situations, i.e.,
contemporaneous death or by her death following that of
her husband, the disposition of her property was to be the
same. I am, on the other hand, of the view that Aylesworth
J.A., in his dissenting reasons, was exactly accurate when he
said:

The declaration and dispositions made by paragraph III of the Will
(supra) are in terms wholly conditioned upon an event which did not

happen, namely, “if my husband and I should both die under circum-
stances rendering it uncertain which of us survived the other”.

I am, therefore, of the view that in order to attain the
result which was reached in both Courts below, this Court
must insert in the last will of the testatrix additional words.
Aylesworth J.A. suggested those words, if they should be
inserted, might be inserted at the beginning of clause IT1(3)
of the will and those words might be “in the event my hus-
band predeceases me” or words to like effect.

The difficulty of such an insertion by order of the Court
is that the Court must be able to say as a matter of necessary
implication that there was an omission and what the omis-
sion was: Crook v. Hill', per Sir William James, L.J., at
p. 315. The Court must not speculate but be able to say as
a matter of compelling conviction the nature of the error
which has occurred: Re Smith, Veasey v. Smith et al.?

Davis J. said in the Supreme Court of Canada in Maclean
et al. v. Henning®, at p. 307:

Much has been said as to the “intention” of the testator. It is our
duty, however, to gather that intention from the language he has used.
Speculation as to what he must have intended has been indulged in based
upon the alleged vagueness of the language of the will and the relations
of the testator toward his wife who predeceased him, the character of

1(1871), L.R. 6 Ch. App. 3i1. 2119471 2 All E.R. 708 at 710.
8 (1903), 33 S.CR. 305.
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the contingent dispositions he has made, and the circumstances sur-
rounding his death. Able and ingenious as many of them are, however,
they must not be permitted to alter the plain meaning of the language
used.

I adopt the view cited'by Aylesworth J.A. in the Court of
Appeal:

To read into this will the words necessary to provide for the unmen-
tioned event the Court must be compelled to the conclusion that the will

reveals so strong a probability of such an intention that a contrary
intention cannot be supposed.

Now do either the actual words of the will or the circum-
stances of the testatrix and her late husband’s death result
in any compelling conviction that there was an accidental
omission in this will as executed. Since the counsel for the
respondent submits that the Court to determine the inten-
tion of the testatrix may not only look at the will but at
surrounding circumstances, it is my intention to consider
these two matters together. One would surely believe that
neither the testatrix nor her husband at the date they both
executed wills would have believed that they would ever
have any children. The first interest of them both was that
whichever one survived would have available for his or her
support the whole of their joint estates. Both the testatrix
and her husband saw to that by clause II of their respective
wills. To reverse the order of the consideration by Kelly
J.A., T turn next to the contemplated situation that both
might die as a result of a common disaster under circum-
stances which would make it difficult or impossible to deter-
mine which death had occurred first. Again, both the
testatrix and her late husband took care of that situation in
the words of clause ITI and particularly the opening lines
thereof, and did so, in my view, in a perfectly rational
fashion, i.e., that the whole of the estate would go to the
grandchildren of the testatrix’ husband, who he had deter-
mined would be the recipients of his bounty. When both
died, to all intents and purposes contemporaneously, then
neither one was in need of any fund to maintain them after
such catastrophe and the testatrix might be perfectly ready
under those circumstances to have her husband’s grand-
children take the fund.

Lastly, one might survive the other, considering the situa-
tion from the point of view of the survivor. It is the position

of counsel for the said grandchildren of the husband that
91525—3 . ’
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li’?f it would be ridiculous that the two testators should con-
Knsy template intestacy. I am of the opinion that rather than it
etal.  being ridiculous it was quite rational. There is nothing to
M;ﬁas conclude that either the testatrix or her husband believed
etal.  that either of them would, when such one survived his or
SpenceJ. her spouse, be deprived of an opportunity to make further
——  testamentary disposition. In fact, if the deaths did not occur
as a result of a common disaster, each one would think that
the survivor could then contemplate the future in the light
of the situation which then maintained and make such
testamentary disposition as was commensurate with the
view. Either of them, due to their age on the death of the
spouse might well contemplate that he or she would have
to have some assistance and care in living out the balance of
his or her life. It might be that that care would be provided,
at any rate in the case of the testatrix, by either her late
husband’s grandchildren or by her own nieces or nephews.
Therefore, it would be quite rational for the testatrix to
leave the disposition of her estate, in the event she survived
her husband, which is the event that oceurred, to be decided
after she had learned who was going to assist her in living
out the balance of her life and therefore who would be
entitled to her bounty. This is the view expressed by Ayles-
worth J.A. in the Court of Appeal when he said:
she may have considered the contingency but have come to no conclusion
upon it, reflecting that if she survived her husband her future was uncertain
as to whom she would live with or where she would live and as to many
circumstances which might arise creating claims upon her bounty . . .

The fact that the testatrix died only 88 days after her hus-
band without having made such further testamentary dis-
position, in my view does not operate as any denial of the
view which T have expressed, especially when it appears
that she had been in hospital suffering from a broken hip
from January 1962, some months before the death of her
husband, until the date of her death. I, therefore, can find
no compelling necessity to insert the words allegedly
omitted.

Both at trial and in the majority judgment of the Court
of Appeal, the view was expressed that to interpret the will
of the testatrix in the manner suggested by her heirs-at-law
was to find the words “I declare that my will shall take
effect as if my husband had predeceased me and . . .” mere
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surplusage. If those words are omitted the clause would
read
If my husband and I should both die under circumstances rendering

it uncertain which of us survived the other, I give, devise and bequeath
all my said property to my trustee upon the following terms:

There would still remain the whole of clause II so that it
would have still resulted in the appointment of her late hus-
band as an executor and it might have caused difficulties
in administration despite the provisions of The Survivor-
ship Act, R.S.0. 1960, c. 391. T am of the opinion such
words cannot be considered as mere surplusage and even if
that were so, the existence of surplusage in a will is no
ground for giving the rest of the clause a new and different
meaning: In re Boden, Boden v. Boden', per Fletcher
Moulton I..J., at pp. 143 and 145.

Therefore, with every respect to the views of Kelly J.A.,
I have come to the conclusion that these words do not
indicate that the testatrix had made a clear and unequivocal
expression that in either of the two situations, the disposi-
tion of her property was to be the same.

I would allow the appeal and would answer the first ques-
tion in the negative. The costs of the parties appearing on
the appeal with the exception of the executor, should be
paid out of the estate. There should be no costs to the
executor.

Appeal dismissed, Seaner J. dissenting.

Solicitors for the appellants: Payton, Biggs & Graham,
Toronto.

Solicitors for the respondents, L. Myers, R. Harmer,
D. Dvorachek and D. A. Campbell: Pearson, Flynn, Sturdy
& Davies, Preston, Ont.

Solicitors for the respondent, Crown Trust Company:
Littlejohn, Sutherland & Tarrison, Paris, Ont.
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NORCAN OILS LTD. and GRIDOIL A
FREEHOLD LEASES LTD. ..... PPELLANTS;
AND
HENRY FOGLER, a dissentient share- :
RESPONDENT.
holder ......... ...,

ON APPEAL FROM THE SUPREME COURT OF ALBERTA,
APPELLATE DIVISION

Companies—Amalgamation—Order approving amalgamation agreement—
Amalgamation certificate issued by Registrar of Companies—Approval
order set aside on appeal—Order on appeal of no effect—The Com-
panies Act, RS.A. 1956, c. 53, s. 140a (enacted 1959, c. 10).

Pursuant to the provisions of s. 140a of The Companies Act, RS.A. 1955,
c. 53, as amended, an order was granted approving the amalgamation
of the appellant companies G and N. At the hearing of the application
'for approval of the amalgamation agreement, only one person appeared
to oppose the application, this being the respondent F. The position
which heé took was that the ratio between the participation of G
and N shareholders in the amalgamated company was unfair to the
G sharcholders. On appeal, the Appellate Division of the Supreme
Court of Alberta allowed the appeal and set aside the approving
order; two members of the Court held that the material submitted
to the shareholders of G was insufficient to enable them to judge of
the fairness and propriety of the scheme and a third member of the
Court held that the material furnished by the companies was insuffi-
cient to enable either the sharcholders or the Court to determine
whether or not the transaction was provident. An appeal from the
judgment of the Appellate Division was brought to this Court.

Held (Judson and Spence JJ. dissenting): The appeal should be allowed.

Per Martland, Ritchie and Hall JJ.: The vital elements in relation to this
appeal were: 1. The Registrar of Companies, acting upon the strength
of an order which the judge who made it had jurisdiction to make
and which was, therefore, valid until set aside, issued, as he was
required to do by the statute, a certificate that G and N had been
amalgamated into one company. 2. Upon such certificate being issued,
G and N then became one company, which company thereafter
possessed all the property rights, privileges and franchises and became
subject to all the liabilities, contracts and debts of each of the
amalgamating companies. 3. Thereafter the amalgamated company
had existed and done business on its own account.

Under s. 140a of The Companies Act, G and N, in the absence of any
valid stay of proceedings, were required to file the amalgamation
agreement and the approving order with the Registrar, who, in turn,
was obliged to act upon it. The filing of a notice of appeal did not
stay such proceedings, nor invalidate them. The result was that the
whole purpose for which the order was made was fulfilled, a certificate
of amalgamation was issued, and rights and interests had been

*PrESENT: Martland, Judson, Ritchie, Hall and Spence JJ.
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acquired by other persons against and in the amalgamated company,
upon the strength of that certificate.

The Act contained no provision for the revocation of such a certificate.
The Appellate Division had no power to revoke it, nor did it, by
its order, purport to do so. The setting aside of the approving order
did not have and could not have the effect of dissolving the amal-
gamated company, or of restoring the separate corporate existence
of G and N. Accordingly, the order of the Appellate Division could
have no effect and ought not to have been made.

Per Judson and Spence JJ., dissenting: The Appellate Division was cor-
rect in its view as to the effectiveness of the material put before the
G shareholders; these sharcholders had far less accurate information
or explanation than they were entitled to in order to permit them to
come to an intelligent judgment as to whether or not they should
vote in favour of the proposed amalgamation and for that reason
the judgment of the Appellate Division should be affirmed..

The allegation that F, because of his purchase of shares of the amalgamated
company on the open market, had lost any right to appeal to the
Appellate Division failed; he had simply invested in those shares
for whatever they were worth and had not in any way elected to
approve the transaction which he was now attacking.

An application for an order approving an amalgamation, pursuant to s.
140a of The Companies Act, was an application to the court exercis-
ing ordinary jurisdiction as such and was not an application to any
person in the position of a persona designata; therefore the provisions
of The Extra-curial Orders Act, RS.A. 1955, ¢. 105, did not apply
and an appeal lay as of right under the provisions of s. 26 of The
Judicature Act, RS.A. 1955, c. 164. Esso Standard (Inter-America)
Inc. v. J. W. Enterprises Inc., [1963]1 S.C.R. 144, followed.

Finally, the appellants had taken the position that when the respondent
did not apply for any stay of proceedings and since the circumstances
had so altered that the decision of the Appellate Division was vain,
it was now impossible to return to the position prior to the argument
of the appeal. However, to allow this appeal would involve the
restoration of the order approving the amalgamation and that would
be a gross injustice to minority shareholders who might well have
proceedings in contemplation or even under way. Their rights should
not be foreclosed or even in any way affected by any judgment of
this Court allowing an appeal from the decision of the Appellate
Division which was a correet decision.

The order approving the amalgamation agreement did not order the
proponents of the scheme to do anything. They took the responsibility
of filing the amalgamation agreement and order with the Registrar
after their solicitor had been served with a notice of appeal and

* after that notice of appeal had been filed. There was a right of appeal
to the Appellate Division. It was no answer to say when that appeal
was successful that nothing could be done and that the dissenting
shareholder must accept an accomplished fact even when he did not
apply for a stay. Therefore, the appeal should be dismissed; the
respondent would have to take such proceedings as he deemed fit
to effect the remedy he desired, such proceedings to be in the
Courts of Alberta.

Commissioner of Provincial Police v. R. ex rel. Dumont, [19411 SCR.
317; R. ex rel. Tolfree v. Clark, [1944]1 S.C.R. 69, distinguished.
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APPEAL from a judgment of the Appellate Division of
the Supreme Court of Alberta', allowing an appeal from
a judgment of Cairns J. Appeal allowed, Judson and
Spence JJ. dissenting.

A. S. Pattillo, Q.C., and E. D. Arnold, Q.C., for the
appellants.

H. Fogler, respondent, in person.

The judgment of Martland, Ritchie and Hall JJ. was
delivered by

MarTLAND J.:—This is an appeal from a judgment of the
Appellate Division of the Supreme Court of Alberta, set-
ting aside an order which had been made approving, pursu-
ant to s. 140a of The Companies Act, R.S.A. 1955, ¢. 53,
as amended, the amalgamation, as one company, of Gridoil
Freehold Leases Ltd. (hereinafter referred to as “Gridoil”)
and Norcan Oils Ltd. (hereinafter referred to as “Norcan”)
under the name of ‘Gridoil Freehold Leases Ltd. (hereinafter
referred to as “the amalgamated company”).

Gridoil was incorporated as a public company under the
laws of the Province of Alberta on September 21, 1950, and
was engaged in the business of the development and produe-
tion of and exploration for oil and natural gas in Western
Canada. Norcan was incorporated, under a different name,
as a private company under the laws of the Province of
Alberta on August 2, 1957. It was inactive until 1962. In
April of that year it became a public company and shortly
prior thereto had commenced operations, its business being
the development, production of and exploration for oil and
natural gas in Western Canada.

At the time the two companies entered into an amalgama-
tion agreement Gridoil had authorized capital consisting of
$270,000 divided into 3,000,000 shares, each with a par value
of nine cents, of which 2,234,871 were issued and outstand-
ing. At that time Norecan had an authorized capital of
$3,000,000 divided into 3,000,000 shares, each with a par
value of one dollar, of which 1,141,248 were issued and
outstanding.

The boards of directors of both companies consisted of
exactly the same persons and each company had the same

1(1964), 47 W.W.R. 257, 43 D.L.R. (2d) 508.
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president and vice-president as the other. The four persons
. who constituted the two boards of directors controlled 58.6
per cent of the shares of Gridoil issued and outstanding and
61.6 per cent of the shares of Norcan issued and outstanding.

Excluding the shares controlled by the directors, over 90
per cent of the Gridoil shares were owned by residents of the
United States and approximately 60 per cent of the Norcan
shares were similarly owned. Gridoil shares were listed on
the American Stock Exchange, but Norcan shares were not.

Both companies held reservations and crown and freehold
leases in Western Canada and in the Northwest Territories.
They shared the same office premises, the same management
and the same staff. The directors of the two companies
decided that an amalgamation was desirable and that the
method. which should be adopted to determine the relative
participation in the shares of the amalgamated company of
the respective shareholders of the two companies should be
upon the basis of an independent valuation of the proper-
ties of the two companies. Such a valuation was made by
an independent firm of geological and engineering con-
sultants in Calgary. On the basis of the valuation it was
proposed by the directors that the shareholders of Gridoil
should receive one share of the amalgamated company for
each share of Gridoil and that the shareholders of Norcan
should receive nine shares of the amalgamated company for
each share of Norcan.

An amalgamation agreement, dated December 3, 1962,
was entered into between the two companies which, inter
alia, provided for the share interests in the amalgamated
company on that basis.

Authority for the amalgamation of two or more Alberta
companies into one company is contained in s. 140a of The
Companies Act. This section was first enacted in e. 10,
Alberta Statutes 1959. The relevant portions of it are as
follows:

140a. (1) Any two or more companies, including holding and sub-
sidiary companies, may amalgamate and continue as one company.

(2) The companies proposing to amalgamate may enter into an
amalgamation agreement, which shall preseribe the terms and conditions
of the amalgamation and th: mode of carrying the amalgamation into
effect.

(3) The amalgamation agreement shall further set out

(a) the name of the amalgamated company,
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1964 ) (b) the place within the Province at which the registered office of the
N\c;(_:;m amalgamated company is to be situated,
Orms Lo, (¢) the amount of the authorized capital of the amalgamated com-
et al. pany and the division thereof into shares,
FO%LER (d) the objects for which the amalgamated company is to be
—_— established,
Martland J.

(e) the names, occupations and places of residence of the first directors
of the amalgamated company,

(f) the date when subsequent directors are to be elected,

(g) the manner of converting the authorized and issued capital of each
of the companies into that of the amalgamated company, and

s

(h) such other details as may be necessary to perfect the amalgama-~
tion and to provide for the subsequent management and working
of the amalgamated company.

(4) The amalgamation agreement shall be submitted to the share-
holders of each of the amalgamating companies at general meetings thereof
called for the purpose of considering the agreement, and if three-fourths
of the votes cast at each meeting are in favour of the amalgamation
agreement,

(a) the secretary of each of the amalgamating companies shall certify

that fact under the corporate seal thereof, and

(b) the amalgamation agreement shall be deemed to have been

adopted by each of the amalgamating companies.

(8) Where the amalgamation agreement is deemed to have been
adopted the amalgamating companies may, if a copy of the agreement has
been submitted to the Registrar and approved in writing by him, apply
to the court for an order approving the amalgamation.

(6) Unless the court otherwise directs, each amalgamating company
shall notify each of its dissentient shareholders, in such manner as the
court may direct, of the time and place when the application for the
approving order will be made.

(7) Unless the court otherwise directs, notice of the time and place
of the application for the approving order shall be given to the creditors
of an amalgamating company in such manner as the court may direct.

(8) Upon the application, the court shall hear and determine the
matter and may approve the amalgamation agreement as presented or
may approve it subject to compliance with such terms and conditions as
it thinks fit, having regard to the rights and interests of all partles
including the dissentient shareholders and creditors.

(9) The amalgamation agreement and the approving order shall be
filed with the Registrar, together with proof of compliance with any
terms and conditions that may have been imposed by the court in the
approving order.

(10) On receipt of the amalgamation agreement, approving order and
such other documents as may be required pursuant to subsection (9), the
Registrar shall issue a certificate of amalgamation under his seal of
office and certifying that the amalgamating companies have amalgamated.

(11) On and from the date of the certificate of amalgamation, the
amalgamating companies are amalgamated and are continued as one
company hereinafter called the “amalgamated company”, under the name
and having the authorized capital and objects specified in the amalgama-
tion agreement.
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(12) The amalgamated company thereafter possesses all the property,
rights, privileges and franchises and is subject to all the liabilities, contracts
and debts of each of the amalgamating companies, and all the provisions
of the amalgamation agreement respecting the name of the amalgamated
company, its registered office, capital and objects shall be deemed to
constitute the memorandum of association of the amalgamated company.

* * *

(19) An amalgamated company shall, for the purposes of the other
provisions of this Act, be deemed to be a company incorporated under
this Act within the meaning of clause (g) of section 2, so far as the
nature of an amalgamated company will permit.

Section 2(g), which is referred to in subs. (19) above,
provides as follows:
(g) “company” includes any company incorporated under this Act
and an existing company;
“Existing company’’ is defined in s. 2(p):

(p) “existing company” means a company lawfully incorporated or
registered under any Act or Ordinance respecting companies at
any time in force in the Province prior to the first day of
October, 1929, and subject to the legislative authority of the
Provinee;

The amalgamation agreement was submitted to the
Registrar of Joint Stock Companies and received his
approval on January 9, 1963.

The amalgamation agreement was submitted to the share-

holders of each company at meetings held on January 15,
1963.

At the Gridoil meeting 96.3 per cent of the votes cast
were in favour of the agreement. Of the shares voted,
excluding those controlled by the four directors, 78.5 per
cent were in favour of it.

At the Norcan meeting 99.8 per cent of the votes cast
were in favour of the agreement. Of the shares voted,
excluding those controlled by the four directors, 99.2 per
cent were in favour of it.

Application was then made for approval of the agreement.
Notice was given to the dissentient shareholders in the
manner directed by the learned judge before whom the
application was to be made. He dispensed with notice to
creditors.

At the hearing on February 12, 1963, only one person
appeared to oppose the application, this being the respond-
ent Fogler. The position which he took was that the ratio
between the participation of Gridoil and Norcan share-
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holders in the amalgamated company was unfair to the
Gridoil shareholders.

The learned judge granted an order approving the
amalgamation agreement, which was entered on Feb-
ruary 13. No application was made for any stay of proceed-
ings under the order, nor was any intimation given by the
respondent of his intention to make such an application.

On February 15 the respondent filed a notice of appeal.
Rule 610 of the Rules of Court of the Supreme Court of
Alberta provides as follows:

610. An appeal shall not operate as a stay of execution or of pro-
ceedings under the decision appealed from except so far as the Court or
judge or master appealed from, or any judge of the Supreme Court, may

order; and no intermediate act or proceedings shall be invalidated except
so far as the court appealed from may direct.

The solicitor representing Gridoil and Norcan, upon
being served with the notice of appeal, notified the Regis-
trar of Joint Stock Companies of this fact. Thereafter he
proceeded to file with the Registrar the amalgamation
agreement and the approving order pursuant to the require-
ments of subs. (9) of s. 140a. The Registrar issued a cer-
tificate of amalgamation, pursuant to subs. (10), on Feb-
ruary 18, certifying that Gridoil and Norcan were that day
amalgamated as one company under the name of Gridoil
Freehold Leases Ltd.

The respondent’s appeal came on for hearing on Octo-
ber 17, 1963, and judgment was delivered on February 24,
1964, allowing the appeal and setting aside the approving
order.

The learned Chief Justice, whose reasons were concurred
in by Johnson J.A., held that the material submitted to the
shareholders of Gridoil was insufficient to enable them to
judge of the fairness and propriety of the scheme because
(1) it did not disclose the figure as to the revaluation of the
oil and gas properties of that company and (2) it did not
disclose that Gridoil had accumulated tax ecredits of

" $2,000,000, resulting from drilling and exploration expenses

incurred by it in previous years, which might, under certain
circumstances, be used by the amalgamated company
against future taxable income.

The explanation given before us with respect to both of
these items was that the material in question could not be
furnished if Gridoil were to comply with the requirements
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of the American Securities Exchange Commission and that,
in view of the fact that of the issued shares of Gridoil not
controlled by its directors over 90 per cent were owned in
the United States and the fact that Gridoil shares were
listed on the American Stock Exchange, such compliance
was highly desirable.

Porter J.A., who delivered separate reasons for allowing
the appeal, held that the material furnished by the com-
panies was insufficient to enable either the shareholders or
the Court to determine whether or not the transaction was
provident.

In view of the coneclusions which I have reached with
respect to this appeal, I express no opinion as to the nature
of the material which should be submitted to shareholders
when they are summoned to a meeting to consider the
approval of an amalgamation agreement. Section 140a itself
contains no statutory requirement in this regard.

To me the vital elements in relation to this appeal are:

1. that the Registrar, acting upon the strength of an
order which the learned judge who made it had jurisdie-
tion to make and which was, therefore, valid until set
aside, issued, as he was required to do by the statute, a
certificate that Gridoil and Norcan had been amalgamated
into one company;

2. that, upon such certificate being issued, Gridoil and
Norcan then became one company, which company there-
after possessed all the property rights, privileges and
franchises and became subject to all the liabilities, con-
tracts and debts of each of the amalgamating companies;

3. that thereafter the amalgamated company has
existed and done business on its own account, including:

(1) the acquisition, either alone or in participation
with other companies, of 14,701 net acres of petro-
leum and natural gas rights in Alberta and
Saskatchewan, at a total cost to the amalgamated
company of over $500,000;

(2) the acquisition, by way of participation in farmout
agreements and joint ventures with 56 other com-
panies, of over 200,000 net acres of petroleum and
natural gas rights in those two provinces and in
the Arctic Islands at a cost to the amalgamated
company of over $50,000;
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(3) the expenditure of over $1,500,000 for drilling and
development of the petroleum and natural gas
rights acquired since the amalgamation;

(4) the obtaining of a production loan from the bank,
of which $775,000 remains outstanding;

(5) the incurring of trade obligations of which approxi-
mately $250,000 remains outstanding.

As I read s. 140a, Gridoil and Norecan, in the absence of
any valid stay of proceedings, were required to file the
amalgamation agreement and the approving order with the
Registrar, who, in turn, was obliged to act upon it. The
filing of a notice of appeal did not stay such proceedings,
nor invalidate the same.

The result is that the whole purpose for which the order
was made was fulfilled, a certificate of amalgamation was
issued, and rights and interests have been acquired by other
persons against and in the amalgamated company, upon the
strength of that certificate. -

That being so, it is necessary to consider what is the effect
of the order on appeal setting aside the order which
approved the amalgamation agreement.

The approving order was not one which affected only the
position of the parties to the proceedings which led up to
it. It was an order from which, when filed with the Regis-
trar, by the terms of the statute, legal consequences must
flow, which inevitably affected the rights of other persons.
Under the specific provisions of s. 140a, upon receipt of the
amalgamation agreement and the order approving it, the
Registrar was not only empowered, but legally obligated, to
issue a certificate of amalgamation, and, thereafter, the two
companies were amalgamated into one amalgamated com-
pany, which was authorized to carry on business, including
the making of contracts with other persons. Any such person
was entitled to rely upon the certificate as sufficient basis
for the capacity of the amalgamated company so to do.

The Companies Act contains no provision for the revoca-
tion of such a certificate. In my opinion the Appellate
Division had no power to revoke it, nor did it, by its order,
purport to do so. The setting aside of the approving order
did not have and could not have the effect of dissolving the
amalgamated company, or of restoring the separate cor-
porate existence of Gridoil and Norcan. Accordingly, the.
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order of the Appellate Division could have no effect and
ought not to have been made.

For these reasons, in my opinion, the appeal should be
allowed. In the light of all the circumstances of this case I
do not think that either party should be entitled to receive
costs in this Court, or in the Court below.

The judgment of Judson and Spence JJ. was delivered by

SeEnce J. (dissenting):—This is an appeal from the
judgment of the Appellate Division of the Supreme Court
of Alberta! made on March 23, 1964. By that order the
Court allowed an appeal from the judgment of Mr. Justice
Cairns dated February 12, 1963, in which Mr. Justice Cairns
approved the amalgamation agreement between the two
appellant companies. I propose to deal with the merits of
the appeal and then to diseuss certain preliminary objec-
tions put forward by counsel for the appellants.

The order of Cairns J. was made without written reasons.
I think the Court below assumed, and I am ready to assume,
that the amalgamation agreement was approved upon the
argument advanced to this Court. In the Court of Appeal
reasons were delivered by the Chief Justice of Alberta and
by Mr. Justice Porter. Mr. Justice Johnson concurred with
the Chief Justice. All agreed in allowing the appeal and
quashing the order approving the amalgamation agreement.
Porter J.A., citing s. 140a of The Companies Act of Alberta,
stated that under that section a shareholder who dissents
from the views of only three-quarters of the members whose
votes were cast at a meeting may be forced to exchange
his shares for shares in the amalgamated company and
continued:

He may thus be coerced into taking the shares in the new company
by a relatively small percentage of shares and sharcholders of the old

company. This is not, however, to be done without the approval of the
court in terms as follows:

Porter J.A. then quoted s. 140a(8), and continued:

It will be observed that the statute itself gives no guidance and
imposes no limits as regards the grounds on which this judicial discretion
is to be exercised. The approval of the transaction is left entirely to the
discretion of the court: Hayes v. Mayhood, 18 DLR. (2d) at 505. Unlike
the requirements of section 138, the requisite majority cannot by itself
compe! the amalgamation. It must have the approval of the court whereas
under section 138 the compulsory purchase is complete unless the dis-
sentient shareholder moves to the court to order otherwise.

1(1964), 47 W.W.R. 257, 43 DLR. (2d) 508.
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1964 It is clear that section 140a(8) requires the judge to review the facts
y and circumstances and approve of the transaction if, in his opinion, it is

Norcan . . . . . .
Oms Lrp. fair and provident. T'o exercise that discretion he must decide whether a
etal. prudent man properly informed would regard the transaction as provident.
v.
FooLer

(The italicizing is my own.)
Spence J. .
—_— Porter J.A. cites In re Bugle Press Ltd.", at p. 276, for the

proposition that business people are much better able to
judge their own affairs than the Court is able to do and
therefore the Court is accustomed to pay the greatest atten-
tion to what commercial people who are concerned with a
transaction in fact decide, but pointed out that in the same
case it was emphasized that those who proposed the amal-
gamation controlled 90 per cent of the holding and that
under such circumstances their views could not serve as a
guide to the propriety of the transaction as would the
opinion of a majority of shareholders interested in only one
of the amalgamated companies. That is the situation in the
present case where those proposing the amalgamation hold
61 per cent of the capital stock of Norcan and 58.6 per cent
in the capital stock of Gridoil.

Porter J.A. continued by showing that in the case of
Norcan, and leaving aside the shares held by the promoters,
only 18 per cent of the shareholders in fact voted for the
amalgamation, and in the case of Gridoil, leaving aside the
promoters’ shares, only 12 per cent voted for the amalgama-
tion, and then stated:

With so small a percentage of the disinterested shareholders voting
the first inquiry for a court should be to determine whether the informa-
tion which was given to the shareholders prior to the meeting was such
as to enable them to form a judgment as to whether they should or
should not attend the meeting. “Did the circular issued to the share-
holders disclose sufficient information to enable them to judge of the
fairness and propriety of the scheme?” (Carruth v. Imperial Chemical
Industries Ltd., {19371 2 All ER. 422))

After a detailed analysis of the material, Porter J.A.
concludes:

No court can determine whether this merging transaction is fair
and no shareholder can make a decision without having knowledge of all
the facts which a prudent man disposing of one stock and acquiring
another would require to weigh and consider before coming to a decision.
The npecessary facts will vary with the characteristics of the companies
involved but in companies of the kind being dealt with here they may
well include, for example, the following: book value for historical pur-
poses, demonstrated earnings capacity, liabilities current and long term,

1119611 1 Ch. 270.
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cash flow, provisions for depreciation and depletion, market activities,
the speculative potential of the acreage of an exploratory company, proper

47
1964
—

estimates of reserves, and their marketability, as well as the benefits that Qg Lrp.

might accrue to the shareholders in the future operations of the merged
company that would not be available if the companies were not merged.

In my view the material before the learned judge was so lacking in
essential facts that it could not form the basis for the exercise of
discretion.

Smith C.J.A. said in his reasons:

I have had the advantage of reading the reasons for judgment of
Porter J.A. which sufficiently outline the facts, I am in agreement with
the result which he has reached but I might base my decision upon some-
what narrower ground.

Having then examined the material and authorities upon
the subject, he concludes:

My view is that the proxy statement sent to the shareholders of
Gridoil was insufficient because of the omission (1) of the figure as to the
revaluation of the oil and gas properties of that company, and (2) of a
reference to the tax credits of $2,000,000.00 referred to by Porter J.A.
Under these circumstances, my view is that the shareholders were not
enabled to exercise an intelligent judgment upon the merits of the pro-
posed amalgamation. I do not consider that the directors in the proxy
statement were “honestly putting forward to the best of their skill and
ability a fair picture of the Company’s position” (In re Imperial Chemical
Industries Ltd. 119361 1 Ch. 587, Clauson J. at 618) or that the proxy
statement “disclosed sufficient information to enable” the shareholders to
“judge of the fairness and propriety of the scheme.” (Carruth v. Imperial
Industries Ltd. [1937]1 2 All ER. 422.)

Smith C.J.A. also quoted Masten J.A. in Re Langley’s
Ltd, at p. 132:

. . and that every shareholder affected by the proposed scheme receives
such fair, candid and reasonable notice of the proposed arrangement as
will afford him proper and adequate opportunity for its consideration
prior to the meeting.

Despite the very able argument of learned counsel for
the appellants, I have not been convinced that the Court of
Appeal for Alberta was not exactly correct in its view as to
the effectiveness of the material put before the Gridoil
shareholders to permit them to make an intelligent appraisal
of the proposed amalgamation. In the 1960 directors’ report
to the shareholders of Gridoil under date May 5, 1961,
it was said in part:

During the past two years water flooding and other engineering
operations were carried out in the Company’s major producing field. In

1119381 O.R. 123.
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1964 1960 the Company’s engineer was able to evaluate the results of these

N;'c: y  operations and he estimated the recoverable oil reserves to be 4,500,000
Oms Lap. het barrels after royalties, an increase of 2,500,000 barrels over the previous

et al. estimate of 2,000,000 barrels. This major revision in the oil reserves was
FO(:)I;ER discussed with appropriate officials of the Securities and Exchange Com-

mission in Washington and they approved the upward revision of oil
SpenceJ. reserves as calculated by the Company’s engineer.

The 1961 direetors’ report to shareholders dated April 27,
1962, was in a similarly optimistic vein. Then the proxy
statement upon the proposed amalgamation, after having
recited that it was proposed that one share of the old Gridoil
stock should be surrendered for one share of the new stock
as against the proposal that one share of Norcan should be
surrendered for nine shares of the new stock, continued:

The above ratio was determined on a basis of estimates of the value
of the assets of the companies including estimates of value by independent
geologists and engineers with respect to oil and gas properties of the
companies and of Canadian Williston Minerals Ltd. owned 634% by
Norcan. The net earnings of the companies were not given any weight in
determining the basis of exchange. Such estimates of value of the oil
and gas properties of the companies are not necessarily indicative of the
fair market value thereof. On the basis of the present outstanding shares
the ratio of value per share of Gridoil and Norecan was determined to
be approximately 1 to 9 which became the basis for the exchange.

With the notice of special general meeting of shareholders
and a proxy statement as to Gridoil there were forwarded
to its shareholders under date December 21, 1962, two
letters from 8. C. Nickel as president. In one of those letters,
it was said in part:

Although the Company’s cash flow from operations for the nine
months ended September 30, 1962 was $245846, your management has
found it necessary to restrict normal drilling and exploration activities
because of insufficient working capital. Also sinking fund requirements in
respect of the 5{% Notes beginning in 1964 are likely further to restrict
the amount of funds available for future exploration. Norcan on the other
hand has substantial working capital and holds $710,000 principal amount
of 54% Notes of the Company which would be acquired by the Company
and cancelled prior to the effective date of the amalgamation, resulting
in the sinking fund requirements being satisfied until 1968. The amalgama-
tion of Gridoil and Norcan would result in a much greater and more
diversified spread of oil and gas properties.

The second letter under the same date is very short and
simply advises that the statement in the 1960 annual report
that “this major revision in the oil reserves was discussed
with appropriate officials of the Securities and Exchange
Commission in Washington and they approved the upward
revision of oil reserves as calculated by the company
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engineer” was an incorrect statement. Also included
amongst the material forwarded to shareholders in the proxy
statement were statements of book value which purported to
show that the shares in Gridoil Freehold Leases Ltd. were
of a minus 15 cents book value. A shareholder seeing this
dire picture might well have determined to take the 1 for 9
distribution proposed in the amalgamation without any
further investigation and have refrained from attending the
meeting or exercising his vote. Only a small percentage of
shareholders did attend the meeting apart from the shares
controlled by the promoters. I am in agreement with the
Chief Justice of Alberta when he said:

If the valuation of the oil and gas properties of Gridoil was accurate,
that company had a surplus instead of a substantial deficit.

Porter J.A. remarks:

Downgraded as Gridoil was by the contents of the circular, many
shareholders may well have elected to stay away from the meeting and
take their loss.

A further and in my opinion a very important considera-
tion is the fact that in the Gridoil proxy statement there
was no mention of a $2,000,000 allowance under the Income
Tax Act which could be deducted from income before the
imposition of tax. But, in the statement which went to the
Norcan shareholders, this item is not overlooked but rather
is emphasized in the following terms:

Tax ecredits of some $2,000,000 resulting from drilling and exploration
expenditure ineurred by Gridoil in prior years may be used by the
amalgamated company under certain circumstances against future tax-
able income as it is expected that no income tax would be payable by
the amalgamated company for a ngmber of years.

This omission from the Gridoil proxy statement was
explained by William L. James in his affidavit sworn on
April 17, 1964:

28. The sbove mentioned second sentence concerning the tax credit
was not included in the President’s letter to the shareholders of Gridoil
for the following reasons:

On the basis of their discussion with the S.E.C. officials Gridoil’s
representatives were satisfied that the S.E.C. would not permit the inclus-
ion of the said sentence in the President’s letter to the shareholders.
Furthermore the unclaimed drilling and exploration expenditures were
not considered to be a significant factor in the valuations, as it was
anticipated that the amalgamated company in the normal course of its
operations would create large tax deductions in its own right, and it was
questionable whether the tax credits of Gridoil would ever have any value

49
1964
—_——

Norcan

Ors Lo,

et al.
v.
FoarLer

Spence J.



50 RCS. COUR SUPREME DU CANADA [19651

1964 to the amalagamated company. In the result, these Gridoil tax credits

NoBCAN have to date had no value to the amalgamated company. In its first

Oms Lxp. fiscal period (February 19, 1963 to December 31, 1963), the amalgamated

etal. company incurred drilling and exploration expenditures of some $860,000
FOGl;.ER in excess of its taxable income without using any of Gridoil’s unclaimed
expenditures. The directors have approved a drilling and exploration

—_—

Spence J. budget of $1,700,000 for 1964 which is considerably more than the credits
-— which can be used in that year. The prevailing general practice in dealing
with the acquisition of this type of tax credits is to value them on the

basis of 5 cents to 10 cents on the dollar provided that they will be

required as a deduction from taxable income in the near future. Because

the Gridoil tax credits may never be required by the amalgamated com-~

pany their value is considerably less than five cents on the dollar. There-

fore they were not considered a significant factor in valuing the assets
of Gridoil.

I am not convinced by that explanation. It would seem
to me that the tax credit was thought sufficiently attractive
to emphasize in the proxy statement to the Norcan share-
holders and it is rather a sad admission if Mr. James is now
permitted to come along and swear that it really wasn’t
of any importance at all. Secondly, I share a view which
I understand was expressed by Porter J.A. during the appeal
that no S.E.C. requirements or regulation should pre-
vent shareholders in Canada having proper notice of such
an important matter when -considering the proposed
amalgamation.

It is not my intention to go through all of the material
in great detail. I may summarize by saying that I am con-
vinced that the shareholders of Gridoil had far less accurate
information or explanation than they were entitled to in
order to permit them to come to an intelligent judgment as
to whether or not they should vote in favour of the proposed
amalgamation and for that reason I am ready to affirm the
judgment of the Court of Appeal of Alberta.

I turn now to three preliminary matters brought up by
counsel for the appellants. Firstly, the appellant alleges that
the respondent lost any right to prosecute his appeal to the
Appellate Division of Alberta because he had in September
of 1963 purchased 3,000 shares of stock in the amalgamated
company. These shares were purchased on the market and
were not the purchase of treasury shares from the amal-
gamated company. Counsel cites in support of that view,
Verschures Creameries Ltd. v. Hull and Netherlands Steam-
ship Co. Ltd.*; Honey Dew Ltd. v. Ryan et al.? and Bangue

1719211 2 K.B. 608, 2[19351 O.R. 56.
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des Marchands de Moscou (Koupetschesky) v. Kindersley
et al' and seeks to distinguish Lissenden v. Bosch Litd.>.
Having considered those cases and others, I am of the
opinion that the present situation does not exhibit an
example of a person who had an election between two
different courses and who could therefore choose either but
who could not choose both. When Fogler purchased shares
of the amalgamated company on the open market, he was
simply investing in those shares for whatever they were
worth and wasn’t in any way electing to approve the trans-
action which he now attacks. )

The second matter urged by way of preliminary objec-
tion, is that the Appellate Division erred in allowing the
appeal from the Honourable Mr. Justice Cairns on the
basis that that order was made by the learned judge as a
persona designata and that under the provisions of the
Alberta Extra-curial Orders Act, R.S.A. 1955, ¢. 105, s. 7, no
appeal lies from the judgment, order, or decision of a judge
under s. 2 of the Act unless an appeal is expressly author-
ized by the Act giving the jurisdiction or special leave to
appeal is granted by the said judge or judge of the Supreme
Court. Section 140a of the Alberta Companies Act gives no

such right of appeal and no leave was obtained from a judge.

of the Supreme Court of Alberta.
Section 140a(5) of the Alberta Companies Act provides:

Where the amalgamation agreement is deemed to have been adopted
the amalgamating companies may, if & copy of the agreement has been
submitted to the Registrar and approved in writing by him, apply to
the court for an order approving the amalgamation. (The italicizing is
my own.)

Subsections (6), (7) and (8) continue to deal with the
jurisdiction of the court.

The Judicature Act, R.S.A. 1955, c. 164, in s. 26(b) (iv)
provides that the Appellate Division has jurisdiction and
power subject to the provisions of the rules of the court to
hear and determine

(iv) all appeals or motions in the nature of appeals respecting a

judgment, order, or decision of
(A) a judge of the Supreme Court.

I accept the judgment of the Court of Appeal of Ontario in
Re Hynes and Schwartz®, that when a judge is given juris-

1119511 Ch. 112. 2119401 AC. 412.
319371 OR. 924.
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diction to make a decision, in that case on an appeal from
the architects’ board, and no right of appeal is given in the
statute then the only appeal therefrom to the Court of
Appeal may be by virtue of The Judges’ Orders Enforce-
ment Act (the counterpart in Ontario of The Extra-curial
Orders Act of Alberta), and Cook v. Westgate®, that it is
elementary law that there no right of appeal exists unless
it is given by statute. I am, however, of the opinion that the
matter was settled by the decision of this Court in Esso
Standard (Inter-America) Inc. v. J. W. Enterprises Inc2,
where the Court by dismissing the appeal from a judgment
of the Court of Appeal of Ontario, reported as Re Inter-
national Petroleum Ltd.3, approved the jurisdiction of that
Court. There, the Court was considering the provisions of
8. 128 of the Companies Act of Canada, R.S.C. 1952, c. 23.
That section in subs. (1) provided for giving notice “in such
manner as may be prescribed by the Court in the province
in which the head office of the transferor company is
situate . . .” and further provided for the jurisdiction of the
Court. Nothing in the section gave a right of appeal to the
Court of Appeal from the decision in first instance. Laidlaw
J.A., giving judgment for the majority, said at p. 711:

Mr. Robinette submitted “that where jurisdiction is conferred by
a Dominion statute on the Supreme Court of Ontario the effect is to
confer jurisdiction on both branches of the Supreme Court of Ontario
with the result that the Court of Appeal has the jurisdiction conferred
upon it for this purpose by the Judicature Act, and that Act in s. 26(2)
provides that the Court of Appeal has jurisdiction as provided by any
Act of the Parliament of Canada or of the Legislature”. I accept that
submission. I think that the words “the Court” as used in s. 128 of the
Companies Act confers jurisdiction on the High Court of Justice as one
branch of the Supreme Court of Ontario and also on the Court of Appeal
as the other branch of that Court, and that by virtue of s. 26 of the
Judicature Act an appeal lies to this Court from the orders made in Court
by Wells J., a Judge of the High Court of Justice. (The italicizing is
my own.)

I am therefore of the opinion that the application to the
Court provided in s. 140a of The Companzes Act of Alberta
is an application to the court exercising ordinary jurisdie-
tion as such and is not an application to any person in the
position of a persona designata, that therefore the provisions
of The Extra-curial Orders Act of the Province of Alberta.
do not apply and that an appeal lay as of right under the
provisions of s. 26 of The Judicature Act, R.S.A. 1955, c. 164.

1119441 3 W.W.R. 145 at 153. 2119631 S.C.R. 144.
3119621 O.R. 705.
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The third preliminary objection is one which presents
some considerable difficulty. By r. 610 of the Alberta Rules
of Court, an appeal does not operate as a stay of execution,
or of proceedings under decisions appealed from, except so
far as the court or judge, or master appealed from, or any
judge of the Supreme Court may order, and further, no
intermediate act or proceeding shall be invalidated except in
so far as the court appealed from may direct. In the present
case, no application was made by the appellant in the
Appellate Division, here the respondent, Fogler for stay of
execution. The Companies Act of Alberta in s. 140a(9)
provides that the amalgamation agreement and the approv-
ing order shall be filed with the Registrar together with
proof of compliance with any terms and conditions that
may have been imposed by the court in approving the order.
The Court did not impose any conditions. The order of
Cairns J. approving the application for amalgamation was
‘dated February 12, 1963, and was entered on February 13,
1963. The order was filed with the Registrar under the pro-
visions of the said s. 140a(9) and the Registrar thereupon
in pursuance of the said s. 140a issued a certificate dated
February 18, 1963, under his seal of office certifying that
Gridoil and Norcan were that day amalgamated as one com-
pany under the name Gridoil Freehold Leases Ltd. Sub-
section (11) of s. 140a of The Companies Act provides:

(11) On and from the date of the certificate of amalgamation the
amalgamating companies are amalgamated and are continued as one
company hereinafter called the amalgamated company under the name

and having the authorized capital and objects specified in the amalgamation
agreement.

Subsection (19) of the said section provides:

(19) An amalgamated company shall for the purpose of the other
provisions of this Act be deemed to have been a company incorporated
under this Act within the meaning of clause (g) of s. 2 so far as the
nature of an amalgamated company will permit.

In pursuance of the said certificate of amalgamation, the
amalgamation was immediately carried in full force and
effect. Neither Gridoil nor Norcan has since the date of
the said certificate operated as a continuing corporation.
The amalgamated company has been in full operation. By
April 1, 1964, all shares of Norcan had been exchanged for
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the shares of the amalgamated company except 49,964
shares registered in the name of 322 shareholders. Since the
amalgamation on February 18, 1963, many shares of stock
of the amalgamated company have changed hands on the
stock exchange and otherwise. Since that date, the amalga-
mated company acting in the normal course of business has
acquired either alone or in participation with other com-
panies 14,701 net acres of petroleum and natural gas rights
in the provinces of Alberta and Saskatchewan at a total cost
to the amalgamated company of $503,674; has acquired
201,721 net acres of petroleum and natural gas rights in the
said provinces and in the Aretic Islands by way of farm-out
agreements at a cost of $54,134 and have expended the sum
of $1,556,535 for drilling and development of petroleum
and natural gas rights. The amalgamated companies have
obtained a production loan of $800,000 from the Bank of
Montreal in December 1963 of which amount the sum of
$775,000 remained outstanding. It has cancelled $710,000
of Gridoil’s 5% per cent convertible sinking fund redeemable
notes formerly owned by Norcan, has incurred trade obliga-
tions and liabilities in the normal course of business and the
sum of $250,000 presently remains outstanding and unpaid
in respect of such trade obligations and liabilities. 1,309,435
shares of Gridoil which were owned by Norcan have been
cancelled in accordance with the terms of the amalgamation
agreement. In view of these circumstances and under the
provisions of the Alberta Companies Act hereinbefore
recited, counsel for the appellant takes the position that
when the respondent did not apply for any stay of proceed-
ings and since the circumstances have so altered that the
decision of the Appellate Division is vain, it is now impos-
sible to return to the position prior to the argument of the
appeal. Counsel points out that the Appellate Division did
not set aside the certificate of amalgamation granted by the
Registrar. It is true that Mr. Justice Porter’s reasons for
judgment conclude with the sentence “the order approving
the merger should therefore be set aside”.

The formal order of the Appellate Division simply
provided:

It is adjudged that the appeal from the said order of the Honour-
able Mr. Justice J. M. Cairns be allowed and the said order be set aside.
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Of course the question arises whether this Court should
be eoncerned with this problem. Rule 601 of the Rules of
Court of Alberta provides in part:

The Court shall have power to draw inferences of fact and give
any judgment and make any order which ought to have been made
and to make such further order or other order as the case may require.

Counsel for the appellant in urging this objection relied,
inter alia, upon Commissioner of Provincial Police v. The
King ex rel. Dumont®, where Duff C.J. said at p. 320:

After the judgment of the Court of Appeal allowing the appeal the
Commissioner of Police very properly complied with the order and
delivered up the licences and number plates. The argument on behalf
of the appellant in support of the Commissioner’s authority being as
I have said quite without substance I think a reasonable interpretation
of what occurred is that the Commissioner acquiesced in the judgment of
the Court that the suspension was invalid and that he was not entitled
to retain the licence and number plates. From that point of view, the
appeal has no practical object. Even if the appellant’s technical objec-
tion to the proceedings by way of mandamus had been well founded,
the licences and number plates would still remain in the hands of the
respondent; the purported suspension would still remain a void act and
the only question for discussion on appeal would be the academic tech-
nical question with regard to the propriety of proceedings by mandamus
and the question of costs.

I am of the opinion that this decision is not in pari
materia. At the time the Appellate Division heard the
appeal of the present respondent, the amalgamation order
was in effect and was being complied with. The appeal was
therefore not academic and the Appellate Division, in my
view, had the right to make the order which it did make.

In The King ex rel. Tolfree v. Clark?, this Court refused
leave to appeal from the judgment of the Court of Appeal
of Ontario affirming the dismissal by Hope J. of an applica-
tion in the nature of quo warranto for an order that the
respondents show cause why they did unlawfully exercise or
usurp the office and liberties of a member of the legislature
of Ontario. After the judgment of the Court of Appeal, the
then present legislative assembly had been dissolved. Duff
C.J. said at p. 72:

Admittedly the application by way of quo warrento was for the pur-
pose of obtaining a judicial pronouncement upon the validity of the
statute of 1942 extending the life of the Legislative Assembly, as well as

section 3 of the Legislative Assembly Act. Nevertheless, the direct and
immediate object of the proceeding was to obtain a judgment fore-

1119411 S.CR. 317. 2 [19441 S.CR. 69.
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judging and excluding the respondents from sitting and exercising the
functions of members of the “then present” Legislative Assembly; and
obviously, the Legislative Assembly having been dissolved since the
delivery of the judgment of the Court of Appeal, such a judgment could
not now be executed and could have no direct and immediate practical
effect as between the parties except as to costs. It is one of those cases
where, the state of facts to which the proceedings in the lower Courts
related and upon which they were founded having ceased to exist, the
sub-stratum of the litigation has disappeared.

Again, the situation in that case was not as in the present
case; the amalgamation was approved by Cairns J. and at
the time of the decision in the Appellate Division and now
is in full effect. In Coca-Cola Company of Canada v.
Mathews', this Court refused to entertain an appeal where
the amount of the judgment was $350 plus costs of the trial,
and the parties had agreed that the appellant would pay
to the respondent the amount of the judgment and costs
in any event of the result of the appeal to this Court.

In my view, there is no reason for allowing the appeal
and affirming the order of Cairns J. All that is involved in
this appeal is the question of whether that order was
properly made. I agree with the Appellate Division that it
was not so made. What the consequences of this may be is
a matter which perhaps should be determined by the
Supreme Court of Alberta and that Court would appear to
have such power under r. 601 supra. For this Court to allow
the appeal would involve the restoration of the order of
Cairns J. and that would be a gross injustice to minority
shareholders who might well have proceedings in contempla-
tion or even under way. Their rights should not be fore-
closed or even in any way affected by any judgment of this
Court allowing an appeal from the decision of the Appellate
Division which I believe was a correct decision.

The order of Cairns J. approving the amalgamation agree-
ment did not order the proponents of the scheme to do any-
thing. They took the responsibility of filing the amalgama-
tion agreement and order with the Registrar after their
solicitor had been served with a notice of appeal and after
that notice of appeal had been filed. There was a right of
appeal to the Appellate Division. It is no answer to say
when that appeal was successful that nothing could be
done and that the dissenting shareholder must accept an
accomplished fact even when he did not apply for a stay.

1119441 S.C.R. 385.
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I therefore am of the opinion that this Court should dismiss ~ 1964
the appeal and then the respondent will have to take such Norcax

proceedings as he deems fit to effect the remedy he desires, 01;‘? ,}f” )
such proceedings being in the Courts of Alberta. P
For these reasons, I would dismiss the appeal with costs. ——

Spence J.
Appeal allowed, no order as to costs, JupsoN and
SPENCE JJ. dissenting.
Solicitors for the appellants: Arnold & Crawford, Calgary.
Solicitors for the respondent: Prothroe, Gibbs, McCruden /
& Hilland, Calgary.
RAYMOND JOSEPH KIPP ............. ApprrianT; 1984
Rt
AND Oct. 6

THE ATTORNEY-GENERAL FOR

THE PROVINCE OF ONTARIO RESPONDENT.

ON APPEAL FROM THE COURT OF APPEAL FOR ONTARIO

Criminal law—Indictment—Duplicity—Charge of selling as food “dead
ammals” contrary to s. 25(b) of Food and Drugs Act, 1962-563 (Can.),
c. 38 and regulations—“Dead animals” defined by regulations as either
improperly killed or affected with disease—Whether indictment void
for duplicity—Whether two different modes of commitiing single
offence—Criminal Code, 19538-64 (Can.), c. 61, s. 708.

Criminal law—Mandamus—County Court judge erroneously quashing
indictment for duplicity on preliminary objection—Whether order lies
to compel judge to proceed with indictment.

The appellant was charged with having sold as food “dead animals” in
violation of s. B.14.010 of the Food and Drug Regulations, thereby
committing an indictable offence contrary to s. 25(b) of the Food and
Drugs Act, 1952-53 (Can.), c. 38. At the trial after the indictment was
read and before a plea was entered, the appellant moved to have the
indictment quashed for duplicity. The County Court judge quashed
the indictment on that ground. The basis for his judgment being that
by the definition in s. 14.012 of the regulations, “dead animals” could
mean either animals not properly killed or diseased animals. The
Crown then moved for an order of mandamus directing the County
Court judge or some other judge of the County Court to proceed with
the trial on the indictment as framed. The order was granted and
this judgment was affirmed by the Court of Appeal. The appellant was
granted leave to appeal to this Court, and argued that mandamus did

*PrESENT: Taschereau CJ. and Cartwright, Judson, Ritchie and
Spence JJ.

91525—5
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1964 not lie in this case, and secondly, that the indictment was void for
X n>' P duplicity. )
v. Held (Cartwright and Spence JJ, dissenting): The appeal should be
ATTY-GEN. L.
FoR ONTARIO dismissed.

_— Per Taschereau CJ. and Judson and Ritchie JJ.: There was no duplicity
on the face of the indictment. It charged only the one offence of
selling dead animals, and regulation B.14.012 did no more than define
two different modes of committing the same offence. The phrase “dead
animals” was not a synonym for meat. A butcher sells meat, not “dead
animals”.

Mandamus was available to the Crown in this case. The cases of Re
McLeod v. Amiro, 27 O.L.R, 232, R. v. Justices of Middlesez (1877),
2 QB.D. 516 and R. v. Hannah and MacLean, 77 C.CC. 32, did not
touch the problem in the present case where the indictment was
quashed before plea and no trial was held. The trial judge can be
compelled to give a decision on the merits and it was no answer to
such an application to say that he had exercised his jurisdiction in
quashing the indictment and that such a decision could not be
reviewed. The trial judge had the power to deal with the form of the
indictment and he was acting within his jurisdiction when he
erroneously quashed the indictment. He was there to try the charge.
It was proper, in the circumstances, to issue the writ of mandamus.

Per Cartwright J., dissenting: The phrase “dead animal” is, for the purpose
‘of the regulations, given two special meanings to the exclusion of all
other meanings. The indictment must be read as if the extended mean-
ings of that phrase were set out in it. Regulation B.14.010, read, as it
must be to render it intelligible, with the definition of “dead animal”,
. creates two distinct offences and not one offence which could be com-
mitted in two modes. The indictment was therefore void for
duplicity.
On the assumption that the trial judge’s decision that the indictment was
void for duplicity was wrong in law, mandamus did not lie.

Per Spence J., dissenting: There is no doubt that mandamus is an extra-
ordinary remedy by which a superior Court may direct any inferior
tribunal to do some particular thing which appertains to its duty and
which it has declined to do, and where, as in the present case, there is
no other remedy available. But the argument of the Crown that
mandamus will ie to compel the trial judge to hear this case on the
merits, could not be supported. The trial judge did not decline juris-
diction but accepted it and, as part of the legal merits of the case,
found that the indictment was void for duplicity. His decision was a
decision upon the legal merits. Consequently, mandamus to compel
him to do his duty did not lie despite the fact that the lower Courts
were of the opinion that he was in error in the performance of his
duty.

The indictment, furthermore, was void for duplicity.

APPEAL from a judgment of the Court of Appeal for
Ontario, affirming the granting of an order of mandamus by
Grant J. Appeal dismissed, Cartwright and Spence JJ.
dissenting.
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J. R. Maurice Gautreau, for the appellant.

T. D. MacDonald, Q.C., and Arthur C. Whealy, for the
respondent. '

The judgment of the Chief Justice and Judson and
Ritchie JJ. was delivered by

Jupson J.:—The appellant Raymond Joseph Kipp was
charged with the offence of selling as food, dead animals or
parts thereof in violation of the provisions of the Food and
Drugs Act. He was committed for trial after a preliminary
hearing and he elected to be tried under Part XVI of the
Criminal Code by a judge without a jury.

At the trial after the indictment was read and before a
plea was entered by the appellant, his counsel objected to
the form of the indictment. The County Court Judge
quashed the indictment on the sole ground that it was void
for duplicity. The Crown then moved for an order of man-
damus directing the County Court Judge or some other
Judge of the County Court Judges’ Criminal Court for the
County of Carleton to proceed with the trial of the accused
on the indictment as framed. Grant J. made this order and
also set aside the quashing of the indictment!. The Court of
Appeal affirmed the order of Grant J. Kipp now appeals
with leave of this Court.

I agree with Grant J. that this indictment is not void for
duplicity. It reads as follows:

That he, the said Raymond Joseph Kipp, between the 9th day of
August, AD. 1961, and the 20th day of October, A.D. 1961, at the then
Town of Eastview in the Province of Ontario, did unlawfully sell as food
dead animals or parts thereof in violation of Section B.14.010 of the Food
and Drug Regulations made by Order-in-Council P.C. 1954-1915 of the
8th December, 1954, as amended by Order-in-Council P.C. 1961-1097 of the
31st July, 1961, thereby committing an indictable offence contrary to
paragraph (b) of Section 25 of the Food and Drugs Act, Statutes of Canada
1952-53, Chapter 38,

Regulation 14.010 simply provides that “No person shall sell
as food a dead animal or any part thereof.”

“Dead animal” is defined in Regulation B.14.012 as
follows:

B.14.012 For the purpose of Section B.14.010 and B.14.011, “dead
animal” means a dead animal that

1119631 3 C.C.C. 72, 40 C.R. 366.
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1964 (a) was not killed for the purpose of food in accordance with com-
Kiep monly accepted practise of killing animals for the purpose of
. food, which shall include exsanguination, or
ArTy-GEN. (b) was affected with disease at the time it was killed.
For ONTARIO

JudsonJ.  To me it is plain that there is no duplicity on the face of

7 this indictment. It charges only the one offence of selling

dead animals or parts thereof, and Regulation B.14.012 does

no more than define two different modes of committing the

same offence. I cannot accept the phrase “dead animals” as

a synonym for meat. A butcher sells meat, not “dead
animals”,

It is common ground that the Crown has no right of
appeal from this erroneous quashing of the indictment. The
only remaining question is whether an order of mandamus
should issue directing the County Court Judge to proceed
with the trial. Again, for the reasons given by Grant J., I
am of the opinion that it should.

The appellant relies on Re McLeod v. Amiro*; The Queen
v. Justices of Middlesex?; and Rex v. Hanna & McLean®.
These are cases involving appeals from summary convie-
tions which in the opinion of the reviewing court were
finally but erroneously decided on the merits. The cases
merely hold that such decisions are not reviewable by way
of mandamus. They do not touch the problem in the present
case where an indictment is quashed before plea and no trial
is held. All that the Crown is seeking is an order directing
the County Court Judge to proceed with the trial. If he
proceeds with the trial and gives a decision, that decision is
open to appeal and is not reviewable on mandamus. But he
can be compelled to give a decision on the merits and it is
no answer to such an application to say that he has exer-
cised his jurisdiction in quashing the indictment and that
such a decision cannot be reviewed.

The use of the word “jurisdiction” in this context does
not help one towards a solution. There is no dispute that
the judge had the power to deal with the form of the indict-
ment and that he was acting within his jurisdiction when
he quashed the indictment. But he made an error in quash-

1(1912), 27 OLR. 232, 25 C.C.C. 230, 8 D.L.R. 726.

2 (1877),2 QB.D. 516.
3 (1941), 57 B.CR. 52, 77 C.CC. 32,3 W.W.R. 753, 4 DL.R. 584.
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ing this indictment. He was there to try the charge. As the
matter stands now, unless the order of mandamus issues, the
ease as framed cannot be tried and it should be so tried.
It is proper, in the circumstances, to issue the writ of
mandamus. I approve of the reasons of Grant J. on this
point in their entirety®.

I would dismiss the appeal. This being an indictable
offence, there can be no order as to costs either here or in
the Court of Appeal. ‘

CartwricHT J. (dissenting):—The proceedings in 'the
courts below out of which this appeal arises are set out in
the reasons of my brother Spence.

Two questions were fully argued before us, (i) whether in
the circumstances mandamus lies, and (ii) whether the
learned County Court Judge erred in holding that the
indictment was void for duplicity.

On the first of these questions I agree with the reasons
and conclusion of my brother Spence. As he points out, the
decision that mandamus does not lie renders it unnecessary,
for the disposition of this appeal, to deal with the second
question; I think, however, that it is desirable to express an
opinion upon it because if this appeal be allowed the
respondent will be free to prefer a new indictment in the
same words as that which was quashed by Gibson C.C.J.
and the Judge before whom it comes for trial, in the absence
of any expression by this Court, would, no doubt, follow the
judgment. of Grant J., affirmed by the Court of Appeal,
holding that the indietment as framed was not void for
duplicity.

The wording of the indietment is set out in full in the
reasons of my brother Spence. The important words are:

. .. did unlawfully sell as food dead animals or parts thereof in violation

of section B.14.010 of the Food and Drug Regulations . . .

Regulation B.14.010 of the Food and Drug Regulations
reads as follows:

B.14.010—No person shall sell as food a dead animal or any part
thereof,

1119631 3 C.C.C. 72, 40 C.R. 366.
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E‘f The phrase “dead animal” is defined in Regulation
Kree  B.14.012 which reads as follows:

- .
Arry-GEN. © B14012 For the purpose of sections B.14010 and B.14.011, “dead
¥oR ONTARIO . : .
~ animal” means a dead animal that
Cartwright J.

(a) was not killed for the purpose of food in accordance with com-
monly accepted practice of killing animals for the purpose of food,
which shall include exsanguination, or

(b) was affected with disease at the time it was killed.

It is obvious that the words of Regulation B.14.010,
standing alone, cannot have been intended to be given their
plain and ordinary meaning. The words are clear and simple
English words; they are unambiguous and if applied
literally would bring about the result that every retail dealer
in the country commits an indictable offence whenever he
makes a sale of meat to a customer. Butchers do not sell
parts of live animals,

The definition section, quoted above, makes this plain.
The phrase “dead animal” is, for the purpose of the regula-
tion, given two special meanings to the exclusion of all other
meanings. I agree with Gibson C.C.J. that the indictment
must be read as if the extended meanings of the phrase
“dead animal” were set out in it. So read, the words of the
charge to which the appellant was called upon to plead
were as follows:

", .. did unlawfully sell as food dead animals or parts thereof which were
not killed for the purpose of food in accordance with commonly accepted
practice of killing animals for the purpose of food, which shall include

exsanguination, or which were affected with disease at the time they were
killed.

The question is whether these words describe but one
offence which may be committed in two modes or describe
two different offences.

Counsel for the respondent relies on ss. 492 and 500 of the
Criminal Code, which, so far as relevant read as follows:

492 (1) Each count in an indictment shall in general apply to a éinngle

transaction and shall contain and is sufficient if it contains in substance

a statement that the accused committed an indictable offence therein
specified. :

(2) The statement referred to in subsection (1) may be . .

(b) in the words of the enactment that describes the offence or
declares the matters charged to be an indictable offence, . ..
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(6) Nothing in this Part relating to matters that do not render a
count insufficient shall be deemed to restrict or limit the application of
this section.

A *® *

500. (1) A count is not objectionable by reason only that

(a) it charges in the alternative several different matters, acts or
omissions that are stated in the alternative in an enactment that
describes as an indictable offence the matters, acts or omissions
charged In the count . ..

The effect of the corresponding sections dealing with
offences punishable on summary conviction was fully con-
sidered in the reasons of this Court in Archer v. The Queen*
and the effect of the sections quoted above was dealt with
as follows in the unanimous judgment of this Court in Cozx
and Paton v. The Queen®. After quoting the relevant por-
tions of ss. 492 and 500 the reasons continue:

It is clear since the judgment of this Court in Archer v. The Queen
that these provisions do not render a count good if the words of the enact~
ment which are adopted in framing the count describe more than one
offence.

There is no difficulty in stating the applicable prineiple
of law; if the indictment in one count charges more than
one offence it is bad for duplicity. The question as to which
there is room for differences of judicial opinion is whether in
a particular case the words of a count describe one offence
which may be committed in different modes or describe
more than one offence.

In the case at bar, in order to support the submission that
only one offence is charged, it is necessary to define the
single offence which is committed (a) when a butcher sells
parts of a perfectly healthy animal killed, for example, by
being run into by a motor vehicle and therefore not “in
accordance with commonly accepted practice” and, (b)
when a butcher sells parts of a diseased animal.

Grant J. deals with this point as follows:

Here, as in Gatto v. The King (1938) S.C.R. 423, there is only one
offence charged, namely, that of selling.

The difficulty I have in accepting this is that selling meat,
simpliciter, is not an offence at all.

1119551 S.CR. 33, 20 CR. 181, 110 C.CC. 321, 2 D.LR. 621.
219631 S.C.R. 500 at 517, 40 C.R. 52, 2 C.C.C. 148.
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E‘f To suggest that there is only one offence, “selling meat

Krer  for food in contravention of the regulations”, would be to
ArreGex. P6g the question which is whether the prohibitions as to
ror ONTARIO the sale of meat for food contained in the regulations create
Cartwright J.more than one offence.

The one offence cannot be “selling meat for food which
is unfit for human consumption” because as in case (a) sug-
gested above, the flesh of an animal might be perfectly fit.
for human consumption but its sale nonetheless forbidden
because of the manner in which it was killed.

In my opinion, Regulation B.14.010, read, as it must be
to render it intelligible, with the definition of “dead animal”,
creates two distinet offences and I agree with Gibson C.C.J.
that the indictment was void for duplicity. It follows that T
would allow the appeal.

I base my judgment on the two grounds, (i) that Gibson -
C.C.J. was right in law in holding that the indictment was:
void for duplicity and (ii) that, even on the assumption
that his decision was wrong in law, mandamus does not lie.

I would allow the appeal, set aside the orders of the Court
of Appeal and of Grant J. and direct that the application
for an order of mandamus stand dismissed. I would make
no order as to costs in any Court.

SeeNce J. (dissenting):—This is an appeal from the
judgment of the Court of Appeal for Ontario made on
October 18, 1963, dismissing an appeal from the order of
Grant J. made on May 27, 1963. By the latter order,
Grant J. had issued a mandamus requiring Gibson C.C.J. to
hear and determine a charge against the appellant.

The appellant had been charged before Gibson C.C.J. on
an indietment which read as follows:

that he did, between the 9th day of August, AD. 1961, and the 20th day
of Qctober, AD. 1961, at the then Town of Eastview in the Province of
Ontario, unlawfully sell as food dead animals or parts thereof in violation
of section B.14.010 of the Food and Drug Regulations made by Order in
Council P.C. 1954-1915 of the 8th December, 1954, as amended by Order:
in Council P.C. 1961-1097 of the 31st July, 1961, thereby committing an
indictable offence contrary to paragraph (b) of section 25 of the Food and
Drugs Act, Statutes of Canada 1952-53, Chapter 38,

On the commencement of the trial before Gibson C.C.J.
counsel for the appellant raised two points of law:

(1) whether the indictment is void for duplicity, and
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(2) whether the pertinent regulations were in force during the time
covered by the alleged offence or offences.

Counsel later withdrew the second objection but after
argument Gibson C.C.J., in written reasons, allowed the first
objection and concluded his judgment with the words “the
bill of indictment is, therefore, quashed”.

Counsel for the appellant in this Court based his appeal
upon two propositions: firstly, that mandamus does not lie
when the trial judge quashes an indictment on the pre-
liminary objection that the charge is void for duplicity, and
secondly, that the charge being void for duplicity, even had
Grant J. jurisdiction, he should not have allowed the
mandamus.

It is my purpose in these reasons to deal only with the
first ground as I am of the opinion that is sufficient to dis-
pose of the appeal to this Court.

Counsel for the Attorney General of Ontario submits in
reply to the first ground the following propositions: firstly,
that mandamus, generally speaking, lies to compel the
execution of a public duty where no other specific remedy
for enforecing the performance of that duty exists. Secondly,
that in the present case there is no other remedy available.
Thirdly, that mandamus will lie to compel the trial judge to
hear a case on the merits where he has wrongly declined
jurisdiction on a preliminary point of law, notwithstanding
that his decision therein can be judicial in character.

There can be no doubt that mandamus is an extra-
ordinary remedy by which the superior Court may direct
any inferior tribunal to do some particular thing which
appertains to its duty and which it has declined to do: The
Queen et al. v. Leong Ba Chai'; Halsbury, 3rd ed., vol. 2,
pp. 84-5.

The writ will not issue when there is other specific
remedy available: The Queen v. Commissioners of Inland
Revenue®, (in Re Nathan 1884). It would appear that in
the present case there is no other remedy available for the
reconsideration of the judgment of Gibson C.C.J. As I have
said, he concluded his judgment by quashing the bill of
indictment. The sole right of appeal by the Attorney-
General is found in s. 584(1)(a) of the Code and it is

1119541 SCR. 10, 1 D.L.R. 401 2 (1884), 12 Q.B.D. 461.
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“against a judgment or verdict of acquittal of a trial
court ...”

In Regina v. Leveille’, the accused, a married woman,
although only 16 years of age, was charged with having
stolen goods in her possession. When she came before the
municipal court her counsel moved that she should be tried
in the Social Welfare Court due to her age despite her
marital status. The judge upheld the motion and declined
jurisdiction. Rinfret J. at p. 99, said:

(I quote the translation from page 100):
It is clear from the judgment of the Municipal Court judge, at p. 10
of the record, that this was not a judgment of acquittal.

The consequence is unavoidable: in the circumstances the Crown has
no right of appeal.

In Rex v. Hansher and Burgess?, a County Court judge in
general sessions quashed the indictment. The Crown
appealed to the Court of Appeal. Masten J.A., at p. 74,
said:

The nature and effect of the order in question appears to be procedural
merely and does not acquit the accused of the charge which stands against

him and the Crown is at liberty forthwith to lay a new indictment: E. v.
Bainbridge (1918) 30 C.C.C. 214 at 231.

The Attorney-General’s difficulty is in the support of his
third proposition. In Re McLeod v. Amiro®, Riddell J. con-
sidered an application by way of mandamus to compel a
division court judge to reopen an appeal from a police
magistrate’s conviction and to hear and adjudicate upon
the same. When the appeal before the division court judge
commenced, counsel for the appellant took objection to the
information as insufficient in form and substance. No evi-
dence was taken and the division court judge acceded to the
argument of counsel for the appellant and allowed the
appeal on the sole ground that the information was insuffi-
cient. At p. 234, Riddell J. said:

It is, of course, contended in the present case that if the Court below
decides on a preliminary point without going into the merits, there is no
real decision on the case, and mandamus will lie.

No doubt—but we must be sure that the point upon which the decision
rested was preliminary in reality and not on the merits.

It is in the view that what the learned judge decided was preliminary,
that both the applicant and his solicitor swear that “there was no argu-

1 (1960), 32 C.R. 98.
2[1940] O.R. 247, 74 C.C.C. 73, 3 DL.R. 478.
8 (1912), 27 O.LR. 232, 25 C.C.C. 230, 8 DLR. 726.
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ment before the said judge of the legal merits of the case—the only ques-
tion being argued was the question of the insufficiency of the information
and complaint”. And it is pointed out that the Code (sec. 753) expressly
provides that no judgment shall be given in favour of the applicant upon
an objection to the information and complaint which objection was not
taken before the magistrate. The learned Judge was, in my opinion, wrong
in the view he took of the appeal (I am of course speaking only upon the
material before me, and the facts may be quite different); but he has the
same power to go wrong that any other Judge has.

That such a decision is not on a matter preliminary, but on the merits,
is, to my mind, quite clear.

In coming to that conclusion, Riddell J. relied upon the
well-known and oft-quoted case of The Queen v. Justices of
Middlesex. There, the appellant had been convieted before
a metropolitan police magistrate under a charge of breach
of a statute which made punishable as a rogue and vaga-
bond “every person . . . using any subtle craft or device, by
palmistry or otherwise, to deceive and impose on any of His
Majesty’s subjects”. The conviction described the offence
omitting the words “by palmistry or otherwise”. On appeal
to the Middlesex Sessions, counsel for the appellant com-
menced with an objection that the omission of the above
words made the conviction bad. The justices after hearing
the point argued retired and on their return the assistant
judge gave, it was alleged contrary to the view of the major-
ity, a decision quashing the conviction on the objection
taken against it. An application was made for a mandamus
but the court composed of Mellor J. and Lush J. dismissed
the application. Mellor J., at p. 520, having discussed the
remedy of mandamus, said:

However, they declined to adopt either course and I think they are
not amenable to our control, for they have exercised their jurisdiction,
and it is a cardinal rule when jurisdiction is vested in magistrates or any
body of men, which they may exercise so long as they act within their

authority, that however erroneously they decide, we cannot supervise their
decision.

Lush J. said at p. 521:

They returned, and they found the conviction bad on the face of it.
That is a decision upon the legal merits of the case. If they decided upon
the merits of the appeal, the legal merits, or the merits of the matters of
fact, we cannot order them to rescind that decision. We are not a Court
of Appeal from decisions of the magistrates, and, however erroneously
they may have decided, we have no power to interfere.

1 (1877}, 2 QB.D. 516.
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E’fﬁ Those two judgments have been followed in a series of
Kwr cases in the Courts throughout Canada. The judgment in
ArreGey. McLeod v. Amiro has been criticized and counsel for the
For ONTARIO A ttorney-General in this Court sought to distinguish it on
SpenceJ. the ground that it was an appeal while the decision of the
~  learned county court judge in this case was at trial, but
I can see no valid distinetion here as despite the fact that
it was an appeal the appeal took the form of a trial de novo
in the McLeod case. Again, it is submitted, the McLeod case
was the decision of a single judge and against the weight of
authority; it was, however, the decision of Riddell J., a
very great judge, and has been quoted and adopted by many
courts of appeal and by this Court: Re Ault'; Re Sigurd-
son?; Re R. v. Spiers®; R. v. Stacpoole*; R. v. Lebrecque

et alb.

Although it was decided upon consent and without argu-
ment on behalf of the accused, at p. 234 Riddell J. said:
“Amiro, through his counsel, consents: and a consent is also
filed signed by the learned Judge,” in my view, that cer-
tainly does not lessen the authority of the decision. Counsel
who applied for the grant of the mandamus was present.
and evidently argued it extensively. Finally, it is said that.
the decision was overruled by Regina ex rel. Hickman v.
Marshall®.

In the latter case, the accused was charged before the
magistrate with a breach of s. 400 of the Air Regulations.
On the opening of the accused’s trial, his counsel made an
objection that the charge was barred by s. 693 (2) of the
Code as it had been laid more than 6 months after the time
when the subject-matter of the proceedings arose. Counsel
for the informant submitted that the Aeronautics Act,
R.8.C. 1952, c. 23, providing for a 12-months’ limitation wag
the effective provision. After hearing argument the magis-
trate reserved his decision, accused pleaded not guilty, and
evidence was taken. The magistrate later delivered reasons
that because of the Code, s. 693(2), he lacked jurisdiction to

1(1956), 18 W.W.R. 428, 24 C.R. 260, 115 C.C.C. 132.
2 (1915), 25 Man. L.R. 832, 33 WL.R. 325, 25 C.CC. 291, 9 W.W.R.
940, 28 D.L.R. 375.

3(1924), 55 O.L.R. 290. 4 (1933), 41 Man. R. 670.
5(1941], O.R. 10, 75 C.C.C. 117. 6 (1960), 127 CC.C. 76.
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try the accused and he endorsed the information “no juris-
diction”, The informant appealed to the county court of the
County of York and his appeal was dismissed on the ground
that no appeal lay. The Attorney-General for Ontario
obtained leave to appeal to the Court of Appeal of Ontario
and on that appeal Morden J. said at p. 79:

The right of appeal from summary convictions is one created by

statute and is of strict law, and unless such a right is clearly given, it does
not exist.

And at p. 80, speaking of the judgment of Cartwright J. in
this Court in R. v. Karpinski*:

In any event in that case the magistrate did not decline jurisdiction
as was done here and T am unable to equate a denial of jurisdiction with
an acquittal.

In view of my opinion that no appeal lay to the County Court from
the Magistrate’s ruling, it is unnecessary, in fact it would be improper, to
decide the second question upon which leave was granted to appeal to this
Court.

And at p. 81:

If the Magistrate persists in his opinion that he has no jurisdiction,
then mandamus would be the proper remedy . . .
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The learned justice in appeal cited a number of cases,

anter alia, McLeod v. Amiro, but did not indicate whether
he disagreed or agreed with those decisions.

In my view, the distinction between the present case on
one hand and Regina ex rel. Hickman v. Marshall and the
many other cases cited by counsel for the Ontario Attorney-
‘General is that in each of the latter the court declined juris-
diction and did so usually in express words. In the present
case, the court accepted jurisdiction. It was an ordinary
case of a trial of an indictable offence where there had been
& proper commitment for trial on preliminary hearing. The
trial judge, Gibson C.C.J., commenced the trial and as part
of the legal merits of the case found that the indictment
was void for duplicity. Therefore, the decision in The Queen
v. Justices of Middlesex was applicable. There the justices
allowed the appeal because the conviction was bad on the

fact of it; as Lush J. said, “That is a decision upon the legal

merits of the case”. I am of the opinion that those words are
1119571 S.CR. 343, 25 C.R. 365, 117 C.CC. 241.
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1964 exactly applicable to the actions of Gibson C.C.J. in this

Krer case. His decision was a decision upon the legal merits.
ArreGey. Therefore, the learned county court judge having accepted
ror OnTaRI0 jyrigdiction and acted on it, mandamus to compel him to

SpenceJ. do his duty does not lie despite the fact that Grant J. and

— the Court of Appeal for Ontario were of the opinion that

he was in error in the performance of his duty.

As Riddell J. said in McLeod v. Amiro at p. 236:

It makes no difference if the learned Judge misconstrued sec. 753 of
the Code——he has the power, untrammelled by me, to make mistakes: and
I can find no reason why a misconception of the meaning of a statute is
any worse than a misconception of a common law principle or equitable
rule.

MeDonald J.A. in the British Columbia Court of Appeal
said in Rex v. Hanna & McLean':

When a Court has entered upon a case and has given a decision, how-
ever outrageous, it seems to me impossible to say it has refused jurisdic-
tion. To take that course is simply to sit in appeal on a tribunal and to
make mandamus another form of appeal. Although, as stated above, Courts
have often taken that course, I think that on the weight of authority it
cannot be justified. In order to justify awarding a mandamus to a County
Court Judge who has given a judgment, however absurd, the Court must
say that his judgment is no judgment, but a complete nullity . . . In my
opinion the County Court Judge has jurisdiction to enter upon the hearing
of this appeal; he did enter upon it; he was entirely wrong I think, in the
course he took, for the plain intention of the Criminal Code is that he
ought to have tried the case on the merits. Nevertheless, I have concluded
that Robertson J., for the reasons given in his judgment and on the authori-
ties above mentioned, was right in holding that he was powerless to compel
the Judge in those proceedings to do otherwise than he has done.

In that case, the respondent had been convicted by a police
magistrate on the charge of dangerous driving. He appealed
to the County Court judge pursuant to the provisions of
the Code and when the appeal came on he moved to quash
on the ground that the evidence as disclosed by the magis-
trate’s notes did not justify the convietion. The County
Court judge looked at the depositions, refused Crown’s coun-
sel the right to call witnesses and quashed the conviction on
that ground. ‘

In Dressler v. Tallman Gravel & Sand Supply LtdZ, the
appellant laid an information against his employer under
The Employment Standards Act, 1957 (Man.), c. 20, charg-

1(1941), 77 C.C.C. 32 at 48, 57 B.C.R. 52, 3 W.W.R. 753, 4 D.L.R. 584.
2119621 S.C.R. 564, 38 C.R. 48, 39 W.W.R. 39, 3¢ D.L.R. (2d) 399.
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ing that the respondent had unlawfully failed to pay him
overtime rates. Upon the matter coming on before the
magistrate for trial, he, without hearing any evidence,
ordered the charges dismissed on the ground that the
information was in reference to an offence which took place
more than six months before the institution of proceedings
and also that the information was void for duplicity. The
employee appealed by way of stated case and the respondent
moved in the Court of Appeal, before any hearing on the
merits, to dismiss the appeal on the ground, inter alia, that
no appeal lay and that the appellant’s proper procedure was
to move for mandamus. By majority decision in the Court
of Appeal of Manitoba the respondent’s motion was granted
and the stated case quashed. On appeal to this Court, the
court adopted the dissenting judgment of Tritschler J.A.
in the Court of Appeal of Manitoba. Locke J. giving the
judgment of the Court quoted from the judgment of the
learned justice in appeal and said at p. 569:

.As to the objection that the proper procedure was not by way of stated
case but by mandamus to compel the magistrate to exercise his jurisdiction,
he pointed out that this was not the case of a magistrate declining to enter
upon a hearing because he was of the opinion that he had no jurisdietion,
but one in which, exercising his jurisdiction, he had dismissed the informa-
tion on grounds of law which appeared to him sufficient.

With these conclusions, I agree and, with the greatest respect for the
contrary opinion of the learned Chief Justice of Manitoba, I consider that
the motion of the respondent to dismiss or quash the stated case, as it was
expressed, should have been dismissed and the questions of law, which
appear to me to be clearly raised, determined.

In the present case, I am of the opinion that the learned
County Court judge did not decline his jurisdiction but
accepted it and that therefore no mandamus lies. To the
objection that this will result in there being no way of
reviewing the allegedly erroneous decision of the County
Court judge, it must be pointed out that such result need
not be fatal. As was said by Masten J.A. at p. 174, in Rex v.
Hansher & Burgess, supra, the Crown is at liberty forthwith
to lay a new indictment. Boyd J. in Re Ratcliffe v. Crescent
Mills & Timber Company* said at p. 333:

That the plaintiff has no right of appeal in this case under the Division

Courts Act may be a defect of legislation but it does not enlarge the
remedy by mandamus.

1(1901), 1 OLR. 331.

71

1964
——
Krep
.
ArTy-GEN.
For ONTARIO

Spence J.

—



72 R.CS. COUR SUPREME DU CANADA [1965]

1o64 And in High, on Extra-Ordinary Remedies, 3rd ed., at
Krr  p. 186, the learned author states:
v

ATTY-GEN. e g s ..
FoR ONTARIO So when a court of appellate jurisdiction has dismissed an appe.al, %1pon
—_— . the ground that the act allowing appeals in such cases was unconstitutional
Spence J.

and void, the writ will not go to compel the court to revise its actions
and to reinstate the appeal. And this is true, even though the party
aggrieved may have no other remedy to review the action of the court,
since the absence of another adequate or specific remedy is not of itself
ground for relief by mandamus. (The underlining is my own.)

For these reasons, I would allow the appeal.

Since drafting these reasons I have had the opportunity
of perusing the reasons of my brother Cartwright. I agree
with his conclusion that the indictment was void for du-
plicity and I concur in the disposition of the appeal which he
proposes.

Appeal dismissed, CArRTwRIGHT and SPENCE JJ. dis-
senting.

Solicitors for the appellant: McMichael, Wentzell &
Gautreau, O.ttawa.

Solicitor for the respondent: Arthur Whealy, Ottawa.
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ARMAND GAGNON ........... e, .APPELANT;
ET
LA COMMISSION DES VALEURS
MOBILIERES DU QUEBEC et al.

EN APPEL DE LA COUR DU BANC DE LA REINE,
PROVINCE DE QUEBEC

INTIMER.

Témoin—Interrogatoire—Faillite—Privilége de la Couronne—Intérét pu-
blic—Attestation du procureur général—Formule irop générale—La
Cour peut-elle aller au-dela de cette attestation—Code de procédure
civile, art. 332.

Au cours de l'interrogatoire du secrétaire de la Commission intimée devant
la Cour Supérieure, Division de faillite, I'appelant, en sa qualité de
syndic & la faillite de la compagnie M, tenta d’obtenir la production
d’une lettre qui aurait été adressée & la Commission par une tierce
personne lors d’une enquéte par la Commission sur les affaires de la
compagnie M, Le secrétaire refusa de déclarer si la Commission avait
ou non la lettre en question, réclama le privilége de l'art. 332 du
Code de procédure civile et & cette fin produisit une lettre du procureur
général se lisant ainsi: «Il est d’intérét public que les faits et docu-
ments recueillis au cours des enquétes faites par la Commission ne
solent pas divulguéss. Le juge de premidre instance rejeta l’objection
de la Commission, considéra qu’il appartenait au juge et mon au
procureur général de déterminer si 'ordre public était en jeu, et qu’a
son avis tel n’était pas le cas en I'espéce. Ce jugement fut infirmé par
une décision majoritaire de la Cour d’appel. L’appelant obtint permis-
sion d’appeler & cette Cour.

Arrét: L'appel doit &tre maintenu, le Juge Abbott étant dissident.

Le Juge en chef Taschereau et les Juges Fauteux, Martland, Judson,
Ritchie et Hall: I’article 332 reléve le fonctionnaire de l’obligation
imposée aux témoins de répondre et de produire des pidces ou autres
choses lorsque 'ordre public est concerné. Ce privilége n'est pourtant
pas absolu. Il r’est étendu aux personnes mentionnées dans l'article
que si et <lorsque le procureur général atteste par un écrit en Ia
possession du témoin, qui doit le produire, que I'ordre public est
concerné dans les faits sur lesquels on désire P'interroger». L’attestation
dans le cas présent ne répond pas entiérement et adéquatement aux
exigences de ces prescriptions. Les questions précises auxquelles le juge
de premiére instance a ordonné au secrétaire de répondre n’indiquent
pas par elles-mémes que l'ordre public est en jeu. De plus, dans ses
termes, I'attestation n’est pas reliée aux faits sur lesquels on désire
interroger le témoin, mais constitue une formule générale apte & valoir
dans toutes les causes, sans égard aux faits sur lesquels on désire
interroger.

Le Juge Abbott, dissident: L’intitulé de la lettre mentionne spécialement
les procédures dans lesquelles on tenta de la faire produire. Cette lettre
autorise la Commission de se prévaloir du privilége et son langage
était suffisant pour désigner la «class of communications» pour laquelle

*CoraM: Le Juge en chef Taschereau et les Juges Fauteux, Abbott,
Martland, Judson, Ritchie et Hall.

91526—1
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le privilige peut &tre invoqué, selon lexpression employée dans
Duncan v. Cammell, Laird and Co., [1942] A.C. 624. Le secrétaire de
la Commission avait donec le droit de se prévaloir du privilége de
refuser de témoigner pour des raisons d’ordre public.

La jurisprudence des Cours du Québec établie depuis plus d'un siécle

supporte la proposition que c’est seulement le chef du département qui
est en position et qui a le droit de décider si la divulgation sera contre
lintérét public, et qu’aucune Cour n’a le droit d’aller au-deld de cette
déeision. Il faudrait une raison bien grave pour justifier une inter-
férence avec cette jurisprudence. Il n’est pas possible de trouver cette
raison dans le récent jugement de la Cour d’appel en Angleterre dans
In Re Grosvenor Hotel (N° 2), [1964]1 3 All ER. 354.

Witness—Examination—Bankruptcy—Crown privilege—Public policy—At-

torney General's certificate—No reference to specific facts—Whether
wmvalid for vagueness—Whether Court can go behind certificate—Code
of Civil Procedure, art. 332.

During the course of an examination of the seeretary of the Quebee Securi-

ties Commission before the Superior Court sitting in bankruptcy, the
appellant, as liquidator of company M, sought the production of a
letter alleged to have been written to the Commission by A at a time
when the affairs of company M were being investigated by the Com-
mission., The secretary refused to state whether or not the Commis-
sion had such a letter, claimed the privilege provided by art. 332 of the
Code of Civil Procedure and in support of that claim produced a letter
from the Attorney General of Quebec reading: “It is of public inferest
that the facts and documents assembled in the course of inquiries by
the Commission should not be disclosed”. The trial judge rejected the
objection of the Commission and held that it was for the Court and
not for the Attorney General to decide if public order was concerned,
and that in this case it was not. This decision was reversed by a
majority judgment in the Court of Appeal. The appellant was granted
leave to appeal to this Court.

Held (Abbott J. dissenting) : The appeal should be allowed.
Per Taschereau C.J. and Fauteux, Martland, Judson, Ritchie and Hall JJ.:

Article 332 of the Code of Civil Procedure exempts public officials from
the duty to testify and produce documents where public order is
involved, provided that the Attorney General’s certificate states that
this is so in relation to the particular facts in issue. The certificate in
this case did not satisfy that requirement. The precise questions which.
the witness was ordered to answer did not indicate by themselves that
public order was concerned. Furthermore, the certificate was not related
to the particular facts on which the appellant wished to examine the
secretary, but constituted a general formula capable of serving in all
cases, regardless of the facts.

Abbott J., dissenting: The heading of the letter specified the legal
proceedings in which the production of documents was being sought.
The letter authorized the Commission to invoke the privilege and
its language was sufficient to designate a “class of communications”
for which the privilege could be claimed, as that term was used in
Duncan v. Cammell, Laird and Co., [19421 A.C. 624. The secretary of
the Commission was therefore entitled to claim the privilege of
refusing to testify on grounds of public poliey.
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The jurisprudence of the Quebec Courts established now for more than a
century supports the contention that it is only the head of a Depart-
ment of State who is in a position and who has the right to decide

75
1964

e—y—
GAGNON
)

whether the disclosure will be against the public interest, and that no CoMMISSION
Court has the right to go behind that decision. It would require a DES VALEURS

very compelling reason to warrant any interference with that juris-
prudence. It is not possible to find that reason in the recent decision
of the Court of Appeal in England in In Re Grosvenor Hotel (No. 2),
[1964] 3 All ER. 354.

APPEL d’un jugement de la Cour du banc de la reine,
province de Québec, infirmant un jugement du Juge
Hannen. Appel maintenu, le Juge Abbott étant dissident.

Claude Beauchemin, pour 'appelant.
C. A. Geoffrion, C.R., pour l'intimée.

Le jugement du Juge en chef Taschereau et des Juges
Fauteux, Martland, Judson, Ritchie et Hall fut rendu par

Le Juce Faureux:—IL/ appelant, és-qualité de syndic &
Ia faillite de Mercédés Exploration Co. Ltd., ci-aprés appelée
la Compagnie, a produit entre les mains de H. B. Savage,
syndic & la faillite de la succession de feu J.-Antoine
Mercier, ci-devant vice-président de la Compagnie, une
réclamation relative 4 une somme d’environ $45,000 en
espéces contenues dans un coffret de stireté & la Mercantile
Bank of Canada. Savage décida de rejeter cette réclamation
et Gagnon s’adressa & la Cour supérieure, Division de Fail-
lite, pour faire reviser cette décision.

Aux fins d’établir le bien-fondé de sa demande, Gagnon
requit et obtint de la Cour une ordonnance autorisant
Pinterrogatoire du secrétaire de la Commission intimée et
lui enjoignant de produire certains documents en la posses-
sion de la Commission qui avait fait enquéte sur les affaires
de la Compagnie et arrété la libre disposition de ces argents.
Celui-ci, obtempérant & cette ordonnance, fut entendu
comme témoin et produisit certains documents. Au cours
de son interrogatoire, il refusa cependant de répondre
lorsqu’on lui demanda si la Commission availt en sa posses-
sion l'original ou un photostat d’une lettre, datée le ou vers
le 25 février 1958, & elle adressée et signée par Gilbert
Ayers, président de la Compagnie. Dans cette lettre, Ayers
aurait déelaré qu’il opérait les fonds contenus dans ce coffret
comme fonds corporatifs de 1a Compagnie et aurait demandé
4 la Commission la libération de ces argents. Devant ce

9}526—-1}
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E’f‘_‘f refus, Gagnon fit une requéte formelle pour obtenir de la
Gasvon  Cour une ordonnance enjoignant au secrétaire de la Com-
Conmssion MIssion de répondre & la question ci-dessus et, dans I'éven-
pes XI;IIJE:;SS tualité d’une réponse affirmative, de produire la lettre _et
pu Quisee relater les circonstances en entourant la remise a la Commis-
etal.  gion, La Commission fit objection & cette demande et, & ces
FauteuxJ. fins, son secrétaire produisit une lettre du Procureur
—  Général, adressée au Président de la Commission des Valeurs

Mobiliéres du Québee, et ainsi libellée:

Ministére du Procureur Général
Province de Québec .
Dossier n° 5388-62

Montréal, P.Q.
le 12 février 1963
M?° Maurice Désy, cr.,
Président,
Commission des Valeurs Mobilidres du Québec,
625 ouest, Boul. Dorchester,
Montréal 2.
RE: C8,, district de Montréal, n° 2213/1962
(en faillite)
La Succession de feu J. Antoine Mercier,

Failli
—et—
H. B. Savage, Syndic
—et—

Armand Gagnon, &s qualité, liquidateur de
Mercédés Exploration Co. Ltd., réclamant-
requérant

—et—
La Commission des Valeurs Mobiliéres du
Québec, intimée

—et—
William J. Wall et al., mis en cause

Cher monsieur,

I1 est d’intérét public que les faits et documents recueillis au cours des
enquétes faites par la Commission des Valeurs Mobiliéres du Québec ne
goient pas divulgués.

Vous &tes en conséquence autorisé & vous prévaloir des dispositions de
Particle 332 du Code de Procédure Civile de la Provinee de Québec, amendé
par 6-7 Elisabeth II, chapitre 43, article 2.

Veuillez me croire
’ Votre tout dévoué,

N Le Procureur Général
Georges Emile Lapalme.

L’article 332 du Code de procédure civile, tel qu’amendé par
P’addition du second paragraphe pour assurer aux personnes
y indiquées, et ce aux conditions y prescrites, le bénéfice
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d’une exception & lobligation généralement imposée aux 194
témoins, se lit comme suit: GAGNON
.
332. Il ne peut &tre coniraint de déclarer ce qui lui a été révélé con- Commrssion
fidenticllement & raison de son ecaractére professionnel comme aviseur DES VALEURS
religieux ou légal, ou comme fonctionnaire de I'Etat lorsque 'ordre public MosILIERES

. DU QUEBEC
y est concerne. etal
Il en est de méme & I'égard d’un membre, officier ou employé d’une —
Fauteux J.

commission, d’'un office ou d'un autre organisme dont les membres sont
nommés par le lieutenant-gouverneur en conseil, lorsque le procureur
général ou le solliciteur général de la province atteste, par un écrit en la
possession du témoin, qui doit le produire, que 'ordre public est concerné
dans les faits sur lesquels on désire I'interroger.

La requéte de Gagnon fut prise en délibéré pour é&tre
éventuellement accordée le 11 mars 1963. En substance, le
Juge de premiére instance considéra que bien que 'art. 332
C.P.C. ¢appliquait aux procédures faites sous 'empire de
la Lot de Faillite, il appartenait au Juge et non au Procureur
Général de déterminer, en derniére analyse, si I’ordre public
était en jeu et qu’a son avis, tel n’était pas le cas en
Pespéce. : ‘

Porté en appel, ce jugement fut infirmé par une décision
majoritaire rendue le 16 décembre 1963. MM. les Juges
Taschereau et Badeaux, de la majorité, exprimérent I'avis,
a linstar du Juge de premiére instance, que l’art. 332
C.P.C. g’appliquait aux procédures en matiére de faillite.
Ils jugérent, cependant, qu’au regard des dispositions de
Particle, des principes énoncés dans Duncan et al v. Cam-
mell, Laird & Co. Ltd.};—qu’ils distinguérent de Regina v.
Snider’,—et de la lettre ci-dessus du Procureur Général,
Pobjection de la Commission aurait dfi étre accueillie. Dis-
sident, M. le Juge Hyde exprima l'avis que la formule
utilisée par le Procureur Général pour soumettre I’objection
a la preuve est trop générale, ne répond pas aux exigences
de T'art. 332 C.P.C. et, partant, ineffective pour valider
I'objection.

L’appelant a demandé et obtenu la permission d’appeler
a cette Cour de cette décision majoritaire de la Cour du
bane de la reine.

La question qui nous est soumise met en regard, en
matiére de preuve, un principe et I'une des exceptions & ce
principe. L’article 330 C.P.C. prescrit que le témoin qui,
sans raison valable, refuse de répondre ou de produire des
piéces ou autres choses en sa possession concernant le litige

1719427 A.C. 624.
2119541 R.CS. 479, 54 D.T.C. 1129, 119541 C.T.C. 255, 109 C.C.C. 193.
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1964 peut y étre contraint par corps. Ces dispositions confirment

Gacvon et sanctionnent avec une sévérité adéquate et nécessaire une
Comnssion Iegle d’application générale dont I'observance est essentielle
oEs VALEURS 3 |’administration de la justice. Apportant des exceptions
MOBILIERES . N . ., N
pu Quesec & cette régle, le premier alinéa de Vart. 332 C.P.C. reléve

etal.  particuliérement de Iobligation imposée au témoin le fone-
FauteuxJ. tionnaire de I’Etat, lorsque I'ordre public est concerné. On
T reconnait, par cette exception, la primauté de l'intérét de
I’Etat Jorsque cet intérét et celui du justiciable sont en con-
flit. Le second alinéa de cet art. 332 étend le bénéfice de ce
privilége, communément désigné «Crown privilege», aux
personnes y mentionnées et aux conditions y prescrites.
Ce privilége de la Couronne n’est pourtant pas absolu, en
ce sens que le droit et la fagon de I'invoquer, aussi bien que
la validité de son exercice, demeurent sujets & des prescrip-
tions que précise la jurisprudence. Dans Duncan et al. v.
Cammell, Laird & Co. Ltd., supra, la Chambre des Lords,
apreés avoir noté que V'ordre public pouvait étre concerné en
raison du contenu du document ou de la catégorie dont il
fait partie, a jugé qu’il était essentiel que la décision minis-
térielle de faire objection & la production soit prise par le
Ministre, chef politique du Ministére concerné, apres qu’il
ait lui-méme vu et considéré le document et formé person-
nellement ’opinion que sa production serait, pour un motif
apparaissant suffisamment & 1’objection, nuisible & I'ordre
public. Par ailleurs et dans la méme cause, on a déclaré
qu'une objection ministérielle validement formulée n’était
pas sujette & revision par le pouvoir judiciaire; toutefois,
cette déclaration, subséquemment considérée comme obiter
dictum a été rejetée comme mal fondée dans une décision
récente de la Cour d’Appel en Angleterre, soit dans In re
Grosvenor Hotel, (No. 2)*. La décision de premiére instance
en cette cause est rapportée & (No. 2) [1964] 2 All E.R. 674
et celle de 1a Cour d’Appel® dans le Times du vendredi, 31
juillet 1964, p. 7. Ajoutons que, bien que les parties au litige
se soient jointes dans une demande de permission d’appeler
4 la Chambre des Lords, cette permission fut refusée. En
substance, le Maitre du Rdle, avec le concours de ses col-
légues, a rappelé que ce sont les juges qui sont les gardiens
de la justice et, a-t-il ajouté, si la confiance qu’on met en
eux a un sens et doit avoir une portée, ils doivent pouvoir
raisonnablement s’assurer que l'intérét de I'Etat I'emporte

1119641 2 All ER. 674. 2[1964]1 3 All ER. 354.
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sur celui du justiciable, ou & tout le moins que 'objection 1_955‘;{
ministérielle n’est pas déraisonnable comme c’est le cas, Gaevon
évidemment, lorsqu’il s’agit, par exemple, de documents ciywission
concernant des secrets militaires, échanges diplomatiques, Evd Xﬁg:;ss
«cabinet papers» ou décisions politiques prises en haut lieu. pu Qufisec
Sans doute, les juges useront-ils d’une grande prudence et “’t_“l_
hésiteront-ils avant d’exercer ce pouvoir résiduaire de FauteuxJ.
revision: mais le fait que celui-ci leur est attribué implique ~
nécessairement que, si rares qu’ils soient, il se présentera

des cas ou naitra le devoir de ’exercer. Et il va de soi que,

dang chaque cas, varieront les faits invoqués pour le

justifier; chacun devant étre jugé & son mérite.

Dans le cas qui nous occupe, il faut retenir avec ces
principes généraux concernant le privilége de la Couronne,
que les dispositions particuliéres du deuxiéme alinéa de
Part. 332 n’étendent ce privilége aux personnes y mention-
nées que si et «lorsque le Procureur Général ou le Solliciteur
Général de la province atteste par un écrit en la possession
du témoin, qui doit le produire, que ’ordre public est con-
cerné dans les faits sur lesquels on désire Uinterrogers. A
mon avis—et ceci me dispense de considérer toute autre
question—'attestation écrite donnée par le Procureur
Général qui invoque V'exception & la régle ne répond pas
entidrement et adéquatement aux exigences des prescrip-
tions ci-dessus. Partageant 'opinion de M. le Juge Hyde,
je dirais que les questions précises auxquelles le Juge de
premiére instance a ordonné au Secrétaire de 1a Commission
de répondre, n’indiquent pas par elles-mémes que l'ordre
public soit en jeu et, comme le savant Juge, je suis d’avis
que, dans ses termes, l'attestation du Procureur Général
n’est pas reliée, comme elle doit I'étre pour satisfaire 3 la
condition donnant droit au privilége, aux faits sur lesquels
on désire interroger le témoin, mais constitue une formule
générale apte & valoir dans toutes causes, sans égard aux
faits sur lesquels on désire interroger le témoin.

Je maintiendrais ’appel, infirmerais le jugement de la
Cour du banc de la reine, rétablirais le dispositif du juge-
ment de premiére instance; avec dépens en cette Cour et en
Cour du banc de la reine.

Assorr J. (dissenting):—The material facts in this
appeal, which are not in dispute, are fully set out in the
reasons of my brother Fauteux which I have had the advan-
tage of considering.
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1964 During the course of an examination of the Secretary of
Gaevon the Quebec Securities Commission before the Superior
Covanssionw COUr't sitting in bankruptey, the appellant, as liquidator of

ﬁ%ﬁﬂg: a mining company Mercedes Exploration Co. Ltd., sought
puQuiisec the production of a letter alleged to have been written to

etal.  the Commission on February 25, 1958, by one Gilbert Ayers,
AbbottJ. when the affairs of the said mining company were being
investigated by the Commission.

The Secretary of the Commission refused to state whether
or not the Commission had such a letter in its possession,
claimed the privilege provided for under art. 332 of the
Code of Civil Procedure, and in support of that claim
produced and filed a letter dated February 12, 1963, signed
by the Attorney General of Quebec. That letter read as
follows:

Ministére du Procureur Général
Province de Québec
Dossier n°® 5388-62
Montréal, P.Q.
le 12 février 1963.
Me® Maurice Désy, cr.,
Président, N
Commission des Valeurs Mobiliéres du Québec
625 ouest, Boul. Dorchester
Montréal 2.
RE: CS8., district de Monfréal, n° 2213/1962
(en faillite)
La Succession de feu J. Antoine Mercier,
Failli
—et—
H. B. Savage, Syndic
—et—
Armand Gagnon, & qualité, liquidateur de
Mercédés Exploration Co. Ltd., réclamant-
requérant
—et—
La Commission des Valeurs Mobiliéres du
Québec, intimée
—et—
William J. Wall et al., mis en cause
Cher monsieur,
11 est d'intérét public que les faits et documents recueillis au cours des
enquétes faites par la Commission des Valeurs Mobiliéres du Québec ne
solent pas divulgués.
Vous &tes en' conséquence autorisé & vous prévaloir des dispositions de
Yarticle 332 du Code de Procédure Civile de la Province de Québec, amendé
par 6-7 Elisabeth II, chapitre 43, article 2.
Veuillez me croire,
Votre tout dévoué,
Le Procureur Général,
Georges-Emile Lapalme.
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The learned trial judge sitting in bankruptey, held that 1964

in the circumstances the Commission was not entitled to Gaavox
invoke the privilege which it had claimed. That judgment CoMissION
was reversed by the Court of Queen’s Bench, Mr. Justice ﬁig’ﬁg‘:
Hyde dissenting. The present appeal, by leave, is from that »v QUEBEC
judgment. It raises two questions both relatlng to the inter-

pretation and effect of art. 332 C.C.P. which reads: AbbottJ.

332. He cannot be compelled to declare what has been revealgd to him
confidentially in his professional character as religious or legal adviser, or
as an officer of state where public policy is concerned.

The same shall apply to any member, officer or employee of a com-
mission, board or other body the members of which are appointed by the
Lieutenant-Governor in Council, whenever the Attorney General or
Solicitor-General of the Province certifies, by a writing in the possession of
the witness, who must produce the same, that public order is involved in
the facts concerning which it is desired to examine him.

The second paragraph of this article was added in 1958
by the statue 6-7 Eliz. II, c. 43. It extends to certain Crown
agencies the privilege, which may be claimed by an “officer
of state”, of refusing to give evidence or produce documents
on grounds of publie policy. It also prescribes the authoriza-
tion which the member or officer of such Crown agency
must possess in order to claim the privilege.

Article 332 C.C.P. (then art. 275) was contained in the
Code of Civil Procedure of 1867. It was retained in the
revision of 1897 as art. 332. As I have said the second
paragraph was added in 1958 but it does not appear to have
introduced any new principle.

The two questions, to which I have referred, are these:
1. Was the Secretary of the Commission, in virtue of the
letter signed by the Attorney General, entitled to claim
the privilege, provided for under art. 332 C.C.P., of
refusing to testify on grounds of public policy?
2. If his objection was validly taken, should the judge
have treated it as conclusive?

As to the first of these questions, the letter of February
12, 1963, is signed by one of the ministers specified in art.
332. It is addressed to the President of the Quebee Securi-
ties Commission which is a Crown agency coming under
the provisions of this article. The leading of the letter
specifies the legal proceedings in which the production of
documents was being sought and its authorizes the Commis-
sion to invoke the privilege provided for in the said article.
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1964 The basis upon which the privilege was claimed is con-
GaenoN  tained in the first paragraphs of the letter which reads:
v,
CoMMISSION 11 est d’intérét public que les faits et documents recueillis au cours des
pEs VALEURS enqudtes faites par la Commission des Valeurs Mobilidres du Québec ne
MoOBILIERES . . ;
pU QuiisrC soient pas divulgués.
et al. . . . . .
— Hyde J. in the Court below considered this letter insuffi-
Abbott J.

cient as being too general in its terms and said: “I consider

that if the witness is to be excused from compliance with

the order the certificate must state categorieally ‘that public

order is involved in the facts concerning which it is desired
»n

to examine him’.” His dissenting opinion was based upon
this ground.

The letter of the Attorney General claimed the privi-
lege with respect to “documents recueillis au cours des
enquétes faites par la Commission des Valeurs Mobiliéres
du Québec”. Tt seems to me that this language is sufficient
to designate a “class of communications” for which privilege
can be claimed, as that term was used by Viscount Simon
in the Cammell Laird case'. The letter the production of
which was sought falls within that class. On the whole,
therefore, and with deference to those who hold the opposite
view I am of opinion that the letter of the Attorney General
entitled the Secretary of the Commission to claim the
privilege of refusing to testify on grounds of public policy.

As to the second question, the principle enunciated in
art. 332 C.C.P. appears to have been first considered by the
Court of Queen’s Bench of Lower Canada in Gugy v.
Maguire®. In the opening paragraphs of his notes Meredith
J., as he then was, says at p. 51:

The Judges of this Court are all, I believe, agreed in the opinion, that
the Head of a Department of state cannot be compelled, at the instance
of a private suitor, to produce an official document in his custody, when
the production of the document would, on grounds of public policy, be
inexpedient.

The question then arises: with whom does it rest to determine whether
the production of a particular document is, on such general grounds,
inexpedient?—The majority of the Court hold that the Head of the
Department having official custody of the paper is necessarily the proper
person to determine the question, while one of the members of the Court
(M. Justice Mondelet) maintains that it must be determined by the judge.

The general principles of law as well as the decisions of the Courts,
both in England and the United States appears to me to be entirely in
favour of the opinion of the majority of the Court.

1719421 AC. 624 at 635-6. 2 (1863), 13 L.CR. 33.
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He then proceeded to review the cases bearing on the 1964

question which had been decided in England and the Gagwox
United States, including Beatson v. Skene', which is coyssion
referred to by Viscount Simon in the Cammell Laird case, ﬁixﬁg;:
and which had been decided in 1860 some three years bu Quésec
before. In his work “De la Preuve” Judge Langelier, relying %%

upon the authority of the Gugy case, says at p. 351: Abbott .

840. Mais & qui appartient-il de décider si la déclaration qu’on voudrait
obtenir d’'un fonctionnaire est contre I'intérét public? C’est au fonctionnaire
lui-méme et non au juge.

Article 332 C.C.P. was next considered by the Court of
Queen’s Bench in Minister of National Revenue et al v.
Die-Plast Co. Ltd. et al? Casey J. delivered the prineipal
reasons for judgment in which the other members of the
Court concurred. After quoting the statement of Meredith
J. in the Gugy case to which I have referred, Casey J. says
at p. 349:

Since the decision in the Gugy case there have been others in the
same sense. Alain v. Belleau (1897) 1 P.R. 98; Hébert v. Latour (1914),

15 P.R. 5; Rheault v. Landry (1919), 55 8.C. 1, 20 P.R. 187, and Boyer v.
Boyer (1946) P.R. 174.

It appears to me that these decisions constitute a jurisprudence which
supports the contention that it is only the head of a Department of State
who is in a position and who has the right to decide whether the dis-
closure will be against the public interest, and the further proposition that
no Court has the right to go behind the decision—in this case—of the
Minister of National Revenue. It would require a very compelling reason
to warrant any interference with this jurisprudence and to justify an
opinion contrary to that expressed in these decisions. Neither in the judg-
ment ¢ quo nor elsewhere have I been able to find such a reason.

These decisions were not questioned in the Court below,
Hyde J. basing his dissent solely upon the ground that
objection had not been taken in the proper form.

Article 332 C.C.P. does not appear to have been con-
sidered previously by this Court. I agree with Casey J.
however, that it would require a very compelling reason to
warrant any interference with this jurisprudence of the
Quebec courts established now for more than a century.
With respect I cannot find that reason in the recent decision
of the Court of Appeal in England in In re Grosvenor Hotel
(No. 2)® which is referred to by my brother Fauteux in
his reasons.

1(1860), 5 H. & N. 838, 29 L.J. Ex. 430, 2 L.T. 378, 157 ER. 1415.

2119521 Que. Q.B. 342, 32 C.B.R. 241, [1952] C.T.C. 175, 2 D.L.R. 808.
3[1964] 2 All ER. 674; [1964] 3 All E.R. 354.
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1964 This view of the effect of the art. 332 C.C.P. certainly
Gaewon  gives to a Minister of the Crown far-reaching power. It may
Comanessioxs Well be that this is out of line with modern day conditions,
ﬁSOZIﬁEEgER: as to which of course I express no opinion. If that be so,
pu Quissc 1 think the remedy must be sought elsewhere than in the
etal.  Courts.

AbbO% J. 1 would dismiss the appeal with costs.

Appel maintenu avec dépens, LE JUGE ABBOTT étant dissi-

dent.
Procureur de Uappelant: C. Beauchemin, Montréal.

Procureurs de [Uintimée: Geoffrion & Prud’ Homme,
Montréal.

19¢¢ THE DEPUTY ATTORNEY GEN-

*Ocr. 19 APPLICANT;
Nov.9 ERAL OF CANADA .............
T AND
ERICBROWN ... ..o RESPONDENT.

MOTIONS FOR LEAVE TO APPEAL

Appeals—Jurisdiction—Tazation—Income tax—Seizure of solicitor’s trust
accounts books and records—Whether subject to solicitor-client
privilege—Motion for leave to appeal—Supreme Court Act, RS.C.
1962, c. 269, s. j1—Income Tax Act, R8.C. 1952, c. 148, s. 126A.

In August 1962, in the course of making a “spot check”

records, the Minister asked for permission to examine the respondent’s
trust account books and records. The apparent purpose of such
examination related to the respondent’s own return of income and
not to the returns of any of his clients, and it was not inspired by
any -suggestion of improper conduct on his part. The permission was
refused on the ground that a solicitor and client privilege existed.
There was no waiver by any of the clients of their privilege. The
procedure laid down in s. 126A of the Income Tax Act, R.S.C. 1952,
c. 148, was followed, and the books and records were seized, sealed
and placed in the custody of the sheriff. The respondent then applied
to the Supreme Court of British Columbia for the determination of
the question whether his clients had a solicitor-client privilege in
respect of those books and records. The Court ruled that such a
privilege did exist in respect of all the documents and they were
ordered returned to the respondent. An appeal from this decision was
quashed by the Court of Appeal for lack of jurisdiction. The Deputy
Attorney General then applied to this Court for leave to appeal from
the trial judge’s order and, alternatively, for leave to appeal the
decision of the Court of Appeal.

*PreseNT: Cartwright, Martland and Ritchie JJ.

of lawyers’
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Held: Both applications should be dismissed.

Section 126A of the Income Taxr Act was a complete code in itself for
deciding the question of solicitor-client privilege relative to documents
of a client in the possession of a solicitor. The section, which contains
no provision for an appeal, contemplates a speedy determination of
the issue of the claim of privilege and thereafter a prompt delivery
of possession of the document involved, either to the solicitor or to
the officer of the Department. Once that has been done the whole
matter has not only been determined, but completed and any order
which could be made on an appeal, assuming that an appeal lies,
could not have a direct and immediate practical effect, as the docu-
ment would no longer be in the hands of the custodian. If the order
directed delivery to the officer, he would, by the time the appeal
was heard, have had the opportunity to inspect it. If delivery was
ordered to be made to the solicitor, the Act contains no provision
requiring him to surrender it again to the officer or to the custodian.

APPLICATIONS by the Crown for leave to appeal from
a, judgment of Sullivan J. of the Supreme Court of British
Columbia,! and from a judgment of the Court of Appeal for
British Columbia.? Applications dismissed.

D. 8. Mazwell, Q.C., for the applicant.
C. C. Locke, Q.C. for the respondent.

The judgment of the Court was delivered by

MarTrAND J.:—Two applications have been made by the
Deputy Attorney General of Canada (hereinafter referred
to as ‘“the applicant”) for leave to appeal to this Court,
pursuant to s. 41 of the Supreme Court Act.

The respondent, Eric Brown, is a barrister and solicitor,
practising his profession in the City of Vancouver. On
August 24, 1962, an officer of the Department of National
Revenue attended at his office and asked him for permission
to examine his trust acecount books and records kept by him.
The apparent purpose of such examination related to the
respondent’s own return of income and not to the returns
of any of his clients.

It should be stated at the outset that it is clear that the
respondent is a barrister and solicitor in good standing and
of high repute and that the proposed examination was not
inspired by any suggestion of improper conduct on his part,
but was to be made in the course of what both counsel
described as a “spot check” of lawyers’ records.

After considering the request, the respondent refused
permission, on the ground that his clients had a solicitor

1119631 C.T.C. 1, 62 D.T.C. 1331. 2 (1964), 64 D.T.C. 5107.
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and client privilege in respect of those books and records.
The officer thereupon seized the documents in «uestion,
placed them in a sealed package, which was muirked for
identification, and then delivered them into the custody of
the sheriff of the County of Vancouver.

On September 5, 1962, the respondent applied, pursuant
to the provisions of s. 126A of the Income Tax Act, R.S.C.
1952, c. 148, as amended, for the determination of the ques-
tion whether the clients had a solicitor and client privilege
in respect of the documents which had been seized. He also
communicated to the Minister of National Revenue, as he
was required to do by subs. (14) of that sectio:i, the names
and addresses of the clients last known to him in respect
of whom the privilege had been claimed. This list contained
the names and addresses of all the respondent’s clients for
whom he held funds in trust.

The Minister did not communicate with any of the per-
sons whose names were contained in the list to advise that
a claim of privilege had been made on his behalf and to
afford an opportunity of waiving the privilege as con-
templated by subs. (14). The reason was the highly laud-
able one that such a communication, addressed to each of
the respondent’s clients for whom he held trust funds,
would, in all likelihood, have had a serious effect upon the
respondent’s standing with his clients. In the result, how-
ever, none of the respondent’s clients was aware of a claim
of privilege having been made on his behalf, unless the
respondent communicated with them, as to which there is
no evidence before us.

The matter zame on for hearing before Sullivan J., who
held that a solicitor and client privilege did exist in respeet
of all the documents in question and who ordered, pursuant
to subs. (5)(b)(1) of s. 126A, that the sealed package be
delivercd by the sheriff to the respondent forthwith. The
learned judge found that the privilege existed with respect
to all of the contents of the respondent’s trust account
books and records and he did not deem it necessary, in the
light of the evidence adduced at the hearing, to inspect
them.

Application for leave to appeal from the order' of
Sullivan J., which was made on September 24, 1962, was
made to this Court by notice filed on December 6, 1962,

1119631 C.T.C. 1, 62 D.T.C. 1331.
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Upon it appearing that an appeal had been taken from the
order to the Court of Appeal of British Columbia, that
application was adjourned. Thereafter the Court of Appeal?,
upon a motion to quash the appeal launched by the respond-
ent, quashed the appeal, on the ground that the Court
did not have jurisdiction to entertain the appeal, it being
the view of the majority that in hearing the application
Sullivan J. was acting as persona designata and there was
no statutory provision for any appeal from his decision.

The applicant has now renewed its application for leave
to appeal from the decision of Sullivan J., as being a decis-
ion of the “highest court of final resort in a provinee, or a
judge thereof, in which judgment can be had in the par-
ticular case sought to be appealed”, within the wording of
s. 41 of the Supreme Court Act. Alternatively, the applicant
now seeks leave to appeal from the decision of the Court
of Appeal of British Columbia that it did not have jurisdie-
tion to hear an appeal from the order of Sullivan J.

In so far as the latter application is concerned, despite
the fact that the application for leave has been made,
counsel for both parties submitted that no appeal did lie to
the Court of Appeal of British Columbia because, this
being a statute enacted by the Federal Parliament, a right
of appeal to the Court of Appeal of British Columbia ecould
only have been given by the terms of a Federal statute
and no such right had been provided. Whether or not that
submission is sound was not determined in the Court of
Appeal of British Columbia, which reached its decision for

-different reasons, and, for the reasons hereinafter given, I
do not think it is necessary to decide it here.

Section 125 of the Income Tax Act requires every person
carrying on a business and every taxpayer to keep proper
books and records of account. Section 126 enables a person,
authorized by the Minister of National Revenue, to examine
the books and records and any account, voucher, letter,
telegram or other document which relates, or may relate, to
information that is, or should be, in the books or records,
or the amount of tax payable under the Act.

Section 126A was enacted in 1956, by c. 39 of the Statutes
of Canada of that year, and it deals with documents which
are in the possession of a solicitor for which he claims a
solicitor and client privilege. The extent of that privilege

1(1964), 64 D.T.C. 5107.
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192 depends upon the law of the province in which the doeu-

Dreury ment is situated. The section provides for the placing of the
Arry. G2 documents, in a sealed package, in the possession of a cus-
todian and for a speedy reference of the issue, as to the
——  existence of the privilege claimed, to a judge of a superior
Martland J. ooyrt having jurisdiction in the province where the matter

arises, or to a judge of the Exchequer Court of Canada.

The judge who hears the application must hear it in
camera and he is required to deal with it summarily. He
is further required to order either that the document in
question be delivered by the custodian to the solicitor, if he
holds that a privilege exists, or be delivered to an officer, or
a person designated by the Deputy Minister of National
Revenue for Taxation, if he holds that a privilege does not
exist,.

The section contemplates, not only a decision as to the
existence of a solicitor and client privilege, but also a dis-
position of the custody of the document involved, in accord-
ance with that decision.

The section contains no provision for an appeal.

The relevant provisions of s. 126A are as follows:

126A. (1) In this section
* % %

V.
Brown

(b) “custodian” means a person in whose custody a package is placed
pursuant to subsection (3);
* % %

(e) “solicitor-client privilege” means the right, if any, that a person
has in a superior court in the province where the matter arises
to refuse to disclose an oral or documentary communication on
the ground that the communication is one passing between him
and his lawyer in professional confidence.

x k%

(3) Where an officer is about to examine or seize a document in the
possession of a lawyer and the lawyer claims that a named client of his
has a solicitor-client privilege in respect of that document, the officer
shall, without examining or making copies of the document,

(a) seize the document and place it, together with any other document
in respect of which the lawyer at the same time makes the same
claim on behalf of the same client, in a package and suitably seal
and identify the package; and

(b) place the package in the custody of the sheriff of the district
or county in which the seizure was made or, if the officer and the
lawyer agree in writing upon a person to act as custodian, in
the custody of such person.

(4) Where a document has been seized and placed in custody under

subsection (3), the client, or the lawyer on behalf of the client, may
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(a) within 14 days from the day the document was so placed in
custody, apply, upon 3 days’ notice of motion to the Deputy
Attorney General of Canada, to a judge for an order
(1) fixing a day (not later than 21 days after the date of the

order) and place for the determination of the question whether
the client has a solicitor-client privilege in respect of the
document, and

(it) requiring the custodian to produce the document to the
judge at that time and place;

(b) serve a copy of the order on the Deputy Attorney General of
Canada and the custodian within 6 days of the day on which
it was made, and, within the same time, pay to the custodian the
estimated expenses of transporting the document to and from the
place of hearing and of safeguarding it; and

(¢) if he has proceeded as authorized by paragraph (b), apply, at the
appointed time and place, for an order determining the question.

(5) An application under paragraph (¢) of subsection (4) shall be

heard in camera, and on the application

(a) the judge may, if he considers it necessary to determine the
question, inspect the document and, if he does so, he shall ensure
that it is repackaged and resealed; and

(b) the judge shall decide the matter summarily and,

(i) if he 1is of opinion that the client has a solicitor-client privilege
in respect of the document, shall order the custodian to deliver
the document to the lawyer, and

(ii) if he is of opinion that the client does not have a solicitor-
client privilege in respect of the document, shall order the
custodian to deliver the document to the officer or some other
person designated by the Deputy Minister of National
Revenue for Taxation,

and he shall, at the same time, deliver concise reasons in which
he shall deseribe the nature of the document without divulging
the details thereof.

(7) The custodian shall
(a) deliver the document to the lawyer

(1) in accordance with a consent executed by the officer or by or
on behalf of the Deputy Attorney General of Canada or the
Deputy Minister of National Revenue for Taxation, or

(ii) in accordance with an order of a judge under this section;
or

(b) deliver the document to the officer or some other person desig-
nated by the Deputy Minister of National Revenue for Taxation

(1) in accordance with a consent executed by the lawyer or the
client, or

(ii) in accordance with an order of a judge under this section.

*  * %

(11) The custodian shall not deliver a document to any person except
in accordance with an order of a judge or a consent under this section
or except to any officer or servant of the custodian for the purposes of
safeguarding the document. .
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(14) Where a lawyer has, for the purpose of subsection (2) or (3),
made a claim that a named client of his has a solicitor-client privilege
in respect of information or a document, he shall at the same time com-
municate to the Minister or some person duly authorized to act for the
Minister the address of the client last known to him so that the Minister
may endeavour to advise the client of the claim of privilege that has
been made on his behalf and may thereby afford him an opportunity,
if it is practicable within the time limited by this section, of waiving the
claim of privilege before the matter comes on to be decided by a judge
or other tribunal.

I agree with the view expressed by Lord J.A., in the Court
of Appeal, that, in cases to which the section is applicable,

Section 126A is a complete code in itself for deciding the question
of solicitor-client privilege relative to documents of 2 client in the posses-
sion of a solicitor.

It is, of course, clear that the privilege involved is that
of the client and not the solicitor and the application to a
judge for which the section provides may be made by the
client, or by the lawyer on his behalf.

The section contemplates a speedy determination of the
issue of the claim of privilege and thereafter a prompt
delivery of possession of the document involved, either to
the solicitor or to the officer of the Department. It seems to
me that once that has been done the whole matter has
been not only determined, but completed, and that any
order which could be made on an appeal (assuming that an
appeal lies) could not have a “direct and immediate prac-
tical effect”, to use the words of Chief Justice Duff in The
King on the Relation of Tolfree v. Clark'. The document
in question would no longer be in the hands of the cus-
todian. If the order appealed from directed delivery to the
departmental officer, he would, by the time the appeal was
heard, have had his opportunity to inspect the document.
If the order appealed from directed delivery to the solicitor,
the Act contains no provision which would require him,
after the document has been restored to him, to surrender
it again to the departmental officer or to the custodian.

We were advised that in the present case, following the
delivery of the documents to the solicitor, pursuant to the
order of Sullivan J., they were voluntarily returned to the

1119441 S.CR. 69 at 72, 1 D.L.R. 495.
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custody of the sheriff, pending an appeal, but I do not see
how such a voluntary delivery can clothe the Appellate
Court with power to make a new direction regarding their
disposition. They are no longer in the hands of the custo-
dian, pursuant to subs. (3). Furthermore, the custodian,
under subs. (7), is obligated to deliver the document only
upon a consent, or in aceordance with the order of a judge
under the section.

In the light of the foregoing, and assuming, without
deciding, that this is a case in which an appeal could be
brought to this Court, I do not think that it is one in which
leave should be granted.

Assuming that the appeal were to be heard, the only issue
which could be determined would be as to whether the
learned judge was right in holding that the respondent was
properly entitled to claim, on behalf of his clients generally,
a solicitor and client privilege in respect of all his trust
account records. Assuming that this Court did not agree
that all such records, per se, were necessarily privileged
from production, this would not finally determine the
matter. It is each individual client who possesses a privilege,
if one exists. Circumstances may vary and the position of
each client who desired to claim privilege would still require
to be considered. The order which this Court would have
to make in such event would be that the position of each
client of the respondent, who did not waive a claim to
privilege, be examined separately and so the matter would
be back practically where it started, more than two years
after it began.

In so far as granting leave to appeal from the Court of
Appeal of British Columbia is concerned, as previously
mentioned, neither counsel contended that an appeal did
lie to that Court. If leave were to be granted to appeal from
the decision of the Court of Appeal, even if we were to
reach the conclusion, on the appeal, that an appeal did lie
to the Court of Appeal, the matter would then have to be
referred back to that Court to hear the appeal upon the
merits. Even if that appeal were to succeed, the Court of
Appeal would be faced with the same problems in formulat-

ing an order as those which I have already outlined.
91526—2%
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For these reasons, in my opinion, this is not a proper

case for the granting of leave to appeal to this Court and
I. would dismiss both applications with costs.

Applications dismissed with costs.

Ma@ﬂd J. Solicitor for the applicant: E. A. Driedger, Ottawa.

eMago4, 15 CANADIAN  SUPERIOR  OIL OF

Qct.6

EDWARD KANSTRUP axp SCURRY-
RAINBOW OIL LTD. (Defendants)

Solicitors for the respondent: Ladner, Downs, Ladner,

Locke, Clark & Lenox, Vancouver.

o s APPELLANT;
CALIFORNIA, LTD. (Plaintiff)

AND

s RESPONDENTS.

ON APPEAL FROM THE SUPREME COURT OF ALBERTA,
APPELLATE DIVISION

Mines and minerals—Petroleum and natural gas lease—Ten year term and

as long thereafter as oil or gas produced from leased land—Where
gas from gas well not sold or used royalty payment to extend lease
as if gas being produced—Subsequent amendment of lease providing
for pooling to establish spacing unit—Well drilled on pooled lands
capped because of lack of market—Royalty paid after expiry of ten
year term—Whether lease continued beyond ezpiration of primary
term.

By a petroleum and natural gas lease, dated July 2, 1948, the respondent

K leased the north west quarter of a certain section of land to the
appellant. It was provided by cl. 2 that the lease was to be for
a term of 10 years and “as long thereafter as oil, gas or other mineral
is produced from said land hereunder . . .” It was further provided
by <l. 3(b) that where gas from a well producing gas only was not
sold or used, the appellant might pay as royalty $100 per well per
year and, if it did so, it would be considered that gas was being
produced within the meaning of cl. 2. The appellant filed a caveat
against the land covered by the lease on July 6, 1948. In 1952 the
lessor entered into a royalty trust agreement with Prudential Trust
Co. as trustee, under which he assigned to the trustee a percentage
of the gross royalty or share of production from any well or wells
that might be drilled upon any part of the north west quarter, to
be held and distributed by the trustee pursuant to the terms of the
agreement,

At all times material since July 2, 1952, the relevant orders and regula-

tions prescribed & spacing unit for a gas well as 640 acres, with power
to the Oil and Gas Conservation Board, in a case in which, in its

*PreSENT: Cartwright, Martland, Judson, Ritchie and Spence JJ.
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On

opinion, it was proper to do so, to prescribe a spacing unit of any
size or shape or within any boundaries. On July 1, 1954, an area
within which the north west quarter was situate was designated by
the Board as a gas field. In that field during the months April to
June, 1958, the policy of the Board was not to grant a licence for
the drilling of a well unless the applicant had the right to produce
from an entire spacing unit. In January 1957 the appellant entered into
a contract with Trans Canada Pipe Lines Ltd., whereby it dedicated
all its gas in this field obtained from the Devonian formation for
sale to that company; Trans Canada, however, was not obligated to
take any gas until the latter part of 1959.

November 8, 1957, the lease was amended by the addition to it of
cl. 14(A). Under this clause the lessee was given the right to pool
or combine the land covered by the lease with other adjoining
lands to form a drilling unit, when such pooling or combining was
necessary in order to conform with governmental regulations. The
clause also provided that drilling operations on, or production of
leased substances from any land in the unit should have the same
effect in continuing the lease in force and effect as if such operation
or production were upon or from the leased land.

In addition to its lease of the north west quarter, the appellant held a

petroleum and natural gas lease in respect of the south half of the
section from one P, who agreed to the addition of his lease of a
clause similar to cl. 14(A). A company controlling the petroleum
and natural gas rights in respect of the north east quarter of the
gsame section entered into a pooling and joint operating agreement
with the appellant. The latter, on May 1, 1958, obtained a licence
to drill a well on legal subdivision 7 of the section, which was not
a part of the north west quarter. A well was drilled and completed
early in June 1958 as a gas well. There being no market for the gas,
the appellant applied to the Board for permission to cap the well
and such permission was granted on June 13.

April 28, 1958, the respondent K had granted to the respondent
company an option to acquire a petroleum and natural gas lease
in respect of the north west quarter, and on July 7, 1958, the com-
pany filed a caveat in respect of its interest under this option. On
July 9, 1958, the appellant forwarded to Prudential a cheque for
$100, as representing a royalty payment then due on the capped
well, pursuant to cl. 3(b) of the lease, for the period June 5, 1958, to
June 5, 1959; these moneys were distributed by the trust company
on December 20, 1958.

K wrote to the appellant on July 15, 1958, stating that the iease had

expired and asking that the caveat filed by the appellant be removed.
In November 1958 the respondent company caused notice to be
served upon the appellant, pursuant to s. 144 of The Land, Titles Act,
R.S.A. 1955, c. 170, requiring it to remove its caveat or else to com-
mence proceedings in respect of the same. An action was commenced
following the receipt by the appellant of that notice. The a.ppella,nt
forwarded a further $100 cheque to Prudential in May 1959 and
these funds were distributed by it in November 1960. .

The trial judge held that the lease of July 2, 1948, had expired and was

of no force and effect; this decision was affirmed on appeal by a
unanimous judgment of the Appellate Dnnsmn A further appeal was
brought to this Court.
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Held: The appeal should be dismissed.

Canapnaxy Clause 14(A) did not have the effect of enabling the appellant to treat

SUPERIOR
Om oF
CALIFORNTA,
Lo,

v.
KaNsTRUP
et al.

a capped gas well anywhere on the unit as being equivalent to one
located on the north west quarter, but, even if it did, payment of the
$100 royalty after the primary term had expired was not effective
to continue the term of the lease thereafter. At the time the primary
term came to an end, no oil, gas or any other mineral was being
produced from any part of the unit, nor was there any gas which
could be considered as being produced as a result of the operation
of cl. 3(b). That clause did not impose upon the appellant any obliga-
tion to pay a $100 royalty in respect of a non-producing gas well.
The appellant had a choice to pay or not to pay and the clause
only became operative “if such payment is made”. If the appellant
sought to continue the lease in operation after the primary term, by
the combined operation of c¢l. 3(b) and cl. 2, then it was essential
that it should have paid the royalty before the primary term
expired. '

The appellant’s argument, based on cl. 14, that compliance with statutory

provisions requiring it to cap the well should not constitute a cause
for termination of the lease failed. The failure of the appellant
to produce gas within the primary term, so as to extend that term,
was not caused because of the need to comply with any statute or
regulation, but was caused solely by the fact that there was no
market or use for it.

The argument based upon cl. 18 also failed because, while the clause

postponed certain obligations on the part of the appellant, in certain
events, it did not purport to modify the provisions of the habendum
clause. That clause imposed no obligation upon the appellant to
produce oil, gas or other mineral from the leased land. It only pro-
vided that the primary term could be extended if oil, gas or other
mineral was produced. If none of those substances were produced
within the primary term, the lease terminated at the expiration of
that term.

Similarly, the appellant could not derive any assistance from cl. 15, which

provided that breach by the appellant of any obligation under the
lease “shall not work a forfeiture or termination of this lease nor
because for cancellation or reversion hereof . . . save as herein
expressly provided”. There was no question of any breach by the
appellant of any obligation under the lease.

The position of the respondent K was not affected by his acceptance of

a portion of the two royalty payments made by the appellant after
the primary term had expired. No question arose as to election or
waiver of forfeiture. The lease contained within itself a provision
which operated automatically to terminate it upon the expiration of
the primary term.

Shell 0il Co. of Canada v. Gibbard, [1961] S.C.R. 725; Shell Oil Co. v.

Gunderson, [19601 S.C.R. 424, distinguished; East Crest Oi Co. v.
Strohschein (1951-52), 4 W.W.R. (N.S.) 553, referred to.

APPEAL from a judgment of the Appellate Division of

the Supreme Court of Alberta!, affirming a judgment of
Kirby J. Appeal dismissed.

1(1964), 47 W.W.R. 129, 43 D.L.R. (2d) 261.
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G. H. Steer, Q.C., and T. Mayson, for the plaintiff, 1964
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appellant. CANADIAN
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J. H. Laycraft, Q.C., and D. O. Sabey, for the defendant, Omor

CALIFORNIA,

respondent, Scurry-Rainbow Oil Ltd. L.

V.

W. B. Gill, for the defendant, respondent, Kanstrup. KANSTRUP

et al.

The judgment of the Court was delivered by _

MarTiAND J.:—By a petroleum and natural gas lease,
dated July 2, 1948, the respondent Kanstrup leased to the
appellant (whose name at that time was Rio Bravo Oil
Company, Limited) the North West Quarter of Section 9,
Township 39, Range 22, West of the Fourth Meridian, in
the Province of Alberta, hereinafter referred to as “the
North West Quarter”.

The relevant provisions of that lease are as follows:

1. Lessor in consideration of Two Hundred Forty dollars ($240.00) of
lawful money of Canada, the receipt of which is acknowledged by Lessor
and the convenants and agreements hereinafter contained, has granted,
demised, leased and let and by these presents does grant, demise, lease
and let exclusively unto Lessee for the purpose and with the exclusive
right of drilling wells, operating for and producing therefrom oil, gas,
casinghead gas, casinghead gasoline and related hydrocarbons including
the right to pull any and all casing with rights of way and easements
for passage over and upon and across said land, and for laying pipe lines,
telephone, telegraph and power lines, tanks, powerhouses, stations, gasoline
plants, ponds, roadways and fixtures and structures for producing, saving,
treating and caring for such products and housing and boarding employees
and any and all other rights and privileges necessary, incident to or
convenient for the economical operation on said land for the production
of oil, gas, casinghead gas, casinghead gasoline and related hydrocarbons
and erection of structures thereon to produce, save, treat and take care of
said products, all that certain tract of land described as:

The North West Quarter of Section Nine (9) Township Thirty

Nine (39) Range Twenty Two (22) West of the Fourth Meridian
as described in Certificate of Title Number 177 H 121 and subject to the
reservations, exceptions and conditions contained in the existing Certificate
of Title. For the purpose of determining the amount of any money pay-
ment hereunder, said land shall be considered to comprise 160 acres even
though it actually comprises more or less.

2. Subject to the other provisions herein contained, this lease shall
be for a term of 10 Years from this date (called “primary term”) and as
long thereafter as oil, gas or other mineral is produced from said land
hereunder, or as long thereafter as Lessee shall conduct drilling, mining
or re-working operations thereon as hereinafter provided and during the
production of oil, gas or other mineral resulting therefrom.

3. The royalties reserved by Lessor are:

* % %

(b) On gas, including casinghead gas or other gaseous substance,
produced from said land and sold or used off the premises or in
the manufacture of gasoline or other product therefrom, the market
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value at the well of one-gighth of the gas so sold or used,
provided that on gas sold at the wells the royalty shall be one-
eighth of the amount realized from such sale; where gas from
a well producing gas only is not sold or used, Lessee may pay as
royalty $100.00 per well per year, and if such payment is made
it will be considered that gas is being produced within the mean-
ing of Paragraph 2 hereof;
I T
6. If operations for drilling are not commenced on said land on or
before one year from the date hereof, the lease shall then terminate as
to both parties, unless on or before such anniversary date Lessee shall
pay or tender to Lessor or for deposit to Lessor's credit in the Royal
Bank of Canada at Alix, Alberta which bank and its successors are
Lessor’s agents and authorized to deduct its service charge, if any, from
deposits hereunder and shall continue as such agents and depository for
any and all sums payable under the lease regardless of changes in owner-
ship of said land, of the oil and gas thereunder, or of rentals to accrue
hereunder, the sum of $160.00 Dollars ($160.00) which shall be known
and operate as delay rental and shall cover the privilege of deferring
the commencement of drilling operations for a period of one (1) year.
In like manner and upon like payments or tenders annually, the com-
mencement of drilling operations may be further deferred for successive
periods of one (1) year each during the primary term. ...
* &k
14. Compliance with any now or hereafter existing law enacted by
the Parliament of Canada or Legislature of the Province of Alberta or
any other lawmaking body, or with orders, judgments, decrees, rules,
regulations made or promulgated by the Parliament of Canada or Legisla-
ture of the Province of Alberta, or any other law-making body, boards,
commissions or committees purporting to be made under the authority of
any such law, shall not constitute a violation of any of the terms of this
lease or be considered a breach of any clause, obligation, covenant, under-
taking, condition or stipulation contained herein, nor shall it be or con-
stitute a cause for the termination, forfeiture, revision or revesting of any
estate or interest herein and hereby created and set out, nor shall any
such compliance confer any right of entry or become the basis of any
action for damages or suit for the forfeiture or cancellation hereof; and
while any such purport to be in force and effect they shall, when com-
plied with by Lessee or its assigns, to the extent of such compliance
operate as modifications of the terms and conditions of this lease where
inconsistent therewith.
15. The breach by Lessee of any obligation hereunder shall not work
a forfeiture or termination of this lease nor be cause for cancellation
or reversion hereof in whole or in part save as herein expressly provided.
If the obligation should require the drilling of a well or wells, Lessee
shall have sixty (60) days after the receipt of written notice by Lessee
from Lessor specifically stating the breach alleged by Lessor within which
to begin operations for the: drilling of any such well or wells; and the
only penalty for failure so to do shall be the termination of this lease
save as to forty (40) acres for each well being worked on or producing
oil or gas to be selected by Lessce so that each forty (40) acre tract
will embrace one such well.
. , P
18. All obligations under this lease requiring L.essee to commence or
continue drilling or to operate on or produce oil or gas from the demised
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premises shall be suspended while, but only so long as, Lessee is pre-
vented from complying with such obligations, in part or in whole by
strikes, lockouts, acts of God, federal, provincial or municipal laws or
agencies, unavoidable accidents, delays in transportation, inability to
obtain necessary materials in open market, inadequate facilities for the
transportation of materials or for the disposition of production, or other
matters beyond the reasonable control of Lessee whether similar to the
matters herein specifically enumerated or not, or while legal action con-
testing Lessor’s title to said land or Lessee’s right in said premises by
virtue hereof shall be pending final adjudication in a court assuming
jurisdiction thereof, or while oil produced in or adjacent to said area
is seventy-five cents per barrel or less at the well, or when there is no
available market for the same at the well, notwithstanding anything
herein to the contrary. Time consumed in cleaning, repairing, deepening,
or improving any producing well or its necessary appurtenances shall not
be deemed or considered as an interruption of the covenant requiring
continuous operation. Lessee need not perform any requirement hereunder
the performance of which would violate any reasonable conservation and/
or curtailment program or plan of orderly development to which Lessee
may voluntarily or by order of any governmental agency subscribe or
observe. This agreement containg the entire understanding of the parties
and no implied covenants of any nature (except covenants of title and
quiet enjoyment ordiarily implied in a grant), shall be read into this
lease.

A caveat in respect of the lease was registered by the
appellant against the title of the respondent Kanstrup to
the North West Quarter on July 6, 1948,

On March 19, 1952, the respondent Kanstrup entered into
a royalty trust agreement with Prudential Trust Company
Limited as trustee, under which he assigned to the trustee
the 124 per cent gross royalty or share of production from
any well or wells that might be drilled upon any part of the
North West Quarter, to be held and distributed by the
trustee pursuant to the terms of the agreement.

At all times material since July 2, 1952, the relevant
orders and regulations have prescribed a spacing unit for a
gas well as 640 acres, with power to the Oil and Gas Con-
servation Board, in a case in which, in its opinion, it was
proper so to do, to prescribe a spacing unit of any size or
shape or within any boundaries.

On July 1, 1954, an area in the province within which the
North West Quarter was situate was designated by the
Board as “the Nevis Field”, which was recognized in the oil
and gas industry as being a gas field. In that field, during
the months April to June, 1958, the policy of the Board was
not to grant a licence for the drilling of a well unless the
applicant had the right to produce from an entire spacing
unit.
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On January 18, 1957, the appellant entered into a con-
tract with Trans Canada Pipe Lines Limited, whereby it
dedicated all its gas in the Nevis Field obtained from the
Devonian formation for sale to that company. Trans
Canada Pipe Lines Limited was not obligated to commence
taking delivery of gas from that field from the appellant
until the latter part of the year 1959. '

On November 8, 1957, the lease was amended by the
addition to it of el. 14(A). The amendment was effected by
a letter from the appellant to the respondent Kanstrup,
which read as follows:

On the 2nd day of July, AD. 1948, you, as Lessor, entered into a
Petroleumn & Natural Gas Lease with Rio Bravo Oil Company, Limited
(now Canadian Superior Oil of California, Ltd), as Lessee, covering the
North West Quarter (NW/4) of Section Nine (9), Township Thirty-nine
(39), Range Twenty-two (22), West of the Fourth (4th) Meridian, reserv-
ing unto the Canadian Pacific Railway Company all coal, and containing
One Hundred and Sixty (160) acres more or less.

As this land is included in the Nevis gas area we would like to amend
the subject Petroleum & Natural Gas Lease by the addition thereto of a
new clause, which will be clause 14(A) and will be entitled, “POOLING
DUE TO REGULATION”, The subject clause reads as follows:

14(A). POOLING DUE TO REGULATION

The Lessee is hereby given the right and power at any time and from
time to time to pool or combine the said lands, or any portion thereof,
with other lands adjoining the said lands, but so that any one such pool
or unit (herein referred to as a “Unit”) shall not exceed one drilling unit
as hereinbefore defined, when such pooling or combining is necessary in
order to conform with any regulations or orders of the Government of the
Province of Alberta, or any other authoritative body, which are now or
may hereafter be in force in relation thereto. In the event of such pooling
or combining, the Lessor shall, in lieu of the royalties elsewhere herein
specified, receive on production of leased substances from the said unit,
only such portion of the royalties stipulated herein as the area of the
said lands placed in the unit bears to the total area of lands in such unit.
Drilling operations on, or production of leased substances from any land
included in such unit shall have the same effect in continuing this Lease
in force and effect during the term hereby granted, or any extension
thereof, as to all the said lands, as if such operation or production were
upon or from the said lands, or some portion thereof.

The purpose of this clause is to provide, as the clause indicates,
for pooling due to regulation and such is necessary in this particular area
because of the fact that the spacing unit for a gas well is Six Hundred
and Forty (640) acres and the Nevis area appears to be purely a gas
area with very little possibility of oil being found. We desire to pool
this quarter section with the remainder of the lands in Section Nine (9)
for the purpose of forming a Six Hundred and Forty (640) acre spacing
unit with the object of drilling a well in the section. Our geological
information indicates that Legal Subdivision Seven (7) of the said Section
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Nine (9) is the best possible location on the said Section, and in con-
sideration of you agreeing to the within amendment we will pay you the
sum of One Hundred ($100.00) Dollars.

We would greatly appreciate your kind consideration of this matter
and if the amendment to the subject Lease is agreeable to you, would
you be kind enocugh to signify your agreement by signing this letter
at the place indicated at the lower left-hand corner of this page, retaining
one copy for your records and returning the remaining copies to us and
the Lease will be deemed to be amended accordingly.

The respondent Kanstrup signed this letter, acknowledg-
ing and agreeing to the amendment of the lease.

In addition to its lease of the North West Quarter, the
appellant held a petroleum and natural gas lease in respect
of the South Half of Section 9, Township 39, Range 22,
West of the Fourth Meridian, from one Peterson, who
agreed to the addition to his lease of a clause similar to
cl. 14(A), which has been cited above. The petroleum
and natural gas rights in respect of the North East Quarter
of the same section were controlled by Trans Empire Oils
Ltd., which company, on March 7, 1958, entered into a
pooling and joint operating agreement with the appellant.

On May 1, 1958, the appellant obtained a licence to drill
a well on Legal Subdivision Seven of Section 9, which is
not a part of the North West Quarter. A well was drilled on
that legal subdivision and completed early in June, 1958,
as a gas well. Almost immediately thereafter, on June 9, the
appellant applied to the Board for permission to cap the
well because of there being no market for the gas. Approval
was granted by the Board on June 13.

On April 28, 1958, the respondent Kanstrup had granted
to the respondent Scurry-Rainbow Oil Limited an option
to acquire a petroleum and natural gas lease in respect of
the North West Quarter, this lease being what is described
in the industry as a “top lease”. This option was open for
acceptance within a period of one-half year from its date,
or on or before, but not after, a date 30 days from the
date of receipt of notice by the optionee from the optionor
of the termination, cancellation or expiration of the existing
petroleum and natural gas lease affecting the North West
Quarter. Under its terms the respondent company could
acquire a petroleum and natural gas lease in respect of the
North West Quarter for a term of 10 years.

On July 7, 1958, the respondent company filed a caveat
against the title of the respondent Kanstrup to the North
West Quarter in respect of its interest under this option.
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On July 9, 1958, the appellant forwarded to Prudential
Trust Company Limited a letter with a cheque for $100,
as representing a royalty payment then due on the capped
well on Legal Subdivision Seven, pursuant to cl. 3(b) of
the lease, for the period June 5, 1958, to June 5, 1959. These
moneys were distributed by the trust company on December
20, 1958.

On July 15, 1958, the respondent Kanstrup wrote to the
appellant, stating that the lease had expired and asking
that the caveat filed by the appellant be removed.

On or about November 28, 1958, the respondent company
caused notice to be served upon the appellant, pursuant to
s. 144 of The Land Titles Act, R.S.A. 1955, ¢. 170, requir-
ing it to remove its caveat or else to commence proceedings
in respect of the same. The present action was commenced
following the receipt by the appellant of that notice.

On or about May 26, 1959, the appellant forwarded a
further $100 cheque to the Prudential Trust Company
Limited. These funds were distributed by it on November
20, 1960, after this action had been commenced.

The question in issue is as to whether the lease of the
North West Quarter, by the respondent Kanstrup to the
appellant, expired at the expiration of the primary term of
10 years provided for in cl. 2 of the lease, or whether it
continued beyond that period either as a result of the
operation of other clauses in the lease or as a result of the
election by the respondent Kanstrup to waive the operation
of cl. 2.

The appellant’s first contention is that the lease was con-
tinued in force by the combined operation of cls. 14(A),
3(b) and 2 of the lease. The argument is that the well
drilled by the appellant on Legal Subdivision Seven, by
virtue of cl. 14(A), was a well within the meaning of the
latter portion of cl. 3(b), which reads: ‘
where gas from a well producing gas only is not sold or used, Lessee
may pay as royalty $100.00 per well per year, and if such payment is made
it will be considered that gas is being produced within the meaning of
Paragraph 2 hereof;

The appellant then submits that the payment of a royalty
of $100 per year in respect of the capped well on Legal Sub-
division Seven would place the appellant in the same posi-
tion as if gas were being produced within the meaning of
cl. 2 of the lease, and so continue it in operation beyond

the primary term.
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The respondents contend that cl. 14(A) never became
applicable in the circumstances of this case, because pooling
never became necessary in order to comply with any govern-
mental order or regulation, and in support of this submis-
sion they rely upon the decision of this Court in Shell Oil
Co. of Canada v. Gibbard:. .

In considering the appellant’s first contentlon I am
prepared to agree with the view expressed in the Appellate
Division? that that case is distinguishable in that in the
present case the letter from the appellant to the respondent
Kanstrup, containing the terms of cl. 14(A), showed that
the appellant intended the clause to be construed as pro-
viding for pooling, to enable the appellant to establish a
640 acre spacing unit, to enable 1t to obtain a licence from
the Board to drill a well on the section of which the North
West Quarter was a part.

It should be noted, however, that, whereas in Shell Oil
Co. of Canada v. Gibbard, supra, and also in the case of
Shell Oil Co. v. Gunderson?, cl. 9 of the leases in question
in those cases was a part of the lease when the lease was
executed, in the present case cl. 14(A) (which is identical in
its wording with cl. 9 of the leases under consideration in
those two cases) was subsequently added to the lease at the
appellant’s request. That being so, I think it is necessary
first to consider the effect of the lease as it stood before it
was amended and then to consider how far its provisions
were altered by the addition of the new clause.

Prior to the addition of cl. 14(A), the respondent Kan-
strup had obligated himself, under cl. 2 of the lease, to a
term of 10 years and as long thereafter as oil, gas or other
mineral was produced from “the said land hereunder”; i.e.,
from the North West Quarter. Clause 3(b) further provided
that, where gas from a well producing gas only was not sold
or used, the appellant might pay as royalty $100 per well
per year and, if he did so, it would be considered that gas
was being produced within the meaning of cl. 2. It is obvious
that the only kind of well to which cl. 3(b) could apply was
a non-producing gas well on the North West Quarter.

The object of cl. 14(A) was, as the appellant’s letter
stated, “for the purpose of forming a Six Hundred and Forty

1119611 S.C.R. 725. 2 (1964), 47 W.W.R. 129, 43 DL.R. (2d) 261.
3119601 3.C.R. 424.
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(640) acre spacing unit with the object of drilling a well in

Cananuan the section.”
SupERTOR

O oF Clause 14(A) stipulated that the pool or unit should not
Cﬂgg"}m’ exceed one drilling unit (a term which was not defined in
v. the lease) and gave the right and power to pool in order to
KANSIRUP conform with governmental regulations or orders. The
Mot 3 appellant acquired, by this clause, the power to pool the
— 7" North West Quarter with the balance of the section, so as
to be able to establish to the Board the existence of a proper
spacing unit, in order that it might obtain the necessary
licence to drill a gas well on the section. The appellant did
obtain the necessary drilling licence on the basis of its con-
trol of the section and the clause, therefore, fulfilled its

purpose.

The effect of pooling is defined in the clause and it is
twofold:

1. The royalty payable “on production of leased sub-
stances” is varied so as to give to the lessor only a fraction
of the royalty which he would have been entitled to receive
had there been a producing well drilled on his own land and
no pooling. The numerator of that fraction was the number
of acres in the North West Quarter and the denominator
was the total area of the drilling unit.

2. “Drilling operations on, or production of leased sub-
stances from” any land in the unit is to have the same effect
in continuing the lease in force and effect as if such opera-
tion or production were upon or from the North West
Quarter.

It is the second of these consequences which is of interest
here. In so far as drilling operations are concerned, they
were completed within the primary term. They had the
effect of fulfilling the drilling obligation of the appellant
contained in cl. 6 of the lease. There was, however, no pro-
duction of any of the leased substances, within the primary
term, from any part of the 640 acre drilling unit. It is only
drilling operations on or production of leased substances
from any land other than the North West Quarter which,
under the terms of cl. 14(A), would be effective to continue
the lease on the North West Quarter in force. The wording
of that clause does not extend beyond the effect which it
gives to operations of that kind. It does not say that a non-
producing gas well, not on the North West Quarter, is to be
equivalent to a non-producing gas well on the North West

1964
—
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Quarter, so as‘to entitle the appellant to rely upon the latter
portion of cl. 3(b), nor can any such provision be implied in
a clause which limits the right to pool to a situation in which

103
1964

e
CANADIAN
SupERIOR
O1w oF

pooling is necessary in order .to comply with governmental CALE?:NIA,

orders and regulations.

However, even if cl. 14(A) did have the effect of enabling
the appellant to treat a capped gas well anywhere on the
unit as being equivalent to one located on the North West
Quarter, I agree with the learned trial judge that payment
of the $100 royalty after the primary term had expired was
not effective to continue the term of the lease thereafter. At
the time the primary term came to an end, no oil, gas or
any other mineral was being produced from any part of the
unit, nor was there any gas which could be considered as
being produced as a result of the operation of cl. 3(b). That
clause did not impose upon the appellant any obligation to
pay a $100 royalty in respeet of a non-producing gas well.
The appellant had a choice to pay or not to pay and the
clause only became operative “if such payment is made.”
If the appellant sought to continue the lease in operation
after the primary term, by the combined operation of
cl. 3(b) and cl. 2, then it was essential that it should have
paid the royalty before the primary term expired. The
appellant was aware that gas would not be produced within
the primary term some time before the primary term
expired. The well on Legal Subdivision Seven had been
capped by it in the early part of June 1958, and it was the
appellant which sought for and obtained a Board order for
the closing of that well.

The next argument raised by the appellant is based upon
cl. 14 of the lease. It is contended that, as the appellant
was precluded by law from blowing gas from its well into the
air, and as it was bound by a Board order to keep the well
capped, compliance with these legal requirements should
not, under this clause, constitute a cause for the termination
of the lease.

In my opinion, the error in this argument is that the
cause for the termination of the lease was the failure by
the appellant to produce gas from the well within the
primary term, and not the need to comply with any laws,
orders or regulations. Production of gas was not taken from
the well because of the economic fact that the appellant
had no market for it at the time the primary term expired.
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When cl. 2 of the lease refers to oil, gas or other mineral
“produced” from the said land, read in the context of the
whole of the lease, this means produced for sale or use, and
not produced to be blown into the air. The order for the
capping of the well was made by the Board at the appel-
lant’s own request and that request was made because of
the absence of a market for gas produced from the well.

The position was, therefore, that the failure of the appel-
lant to produce gas within the primary term, so as to extend
that term, was not caused because of the need to comply
with any statute or regulation, but was caused solely by
the fact that there was no market or use for it.

The appellant also relies upon cl. 18, the force majeure
provision, which states, inter alia, that all obligations under
the lease requiring it to commence or continue drilling or to
operate on or produce oil or gas from the demised premises
should be suspended “when there is no available market for
the same at the well.” I will assume, for the purposes of
this argument, that “the same” relates back to the words
“oil or gas” at the beginning of the clause, and is not limited
by the reference to “oil” which immediately precedes the
words above quoted. The answer to this argument is that,
while the clause postpones obligations, in certain events, it
‘does not purport to modify the provisions of the habendum
clause. That clause imposed no obligation upon the appel-
lant to produce oil, gas or other mineral from the North
West Quarter. It only provided that the primary term could
be extended if oil, gas or other mineral was produced. If
none of those substances were produced within the primary
term, the lease terminated at the expiration of that term.

For the same reasons I do not think that the appellant
derives any assistance from ecl. 15, which provides that

§breach by the appellant of any obligation under the lease

shall not work a forfeiture or termination of the lease or be
cause for cancellation or reversion thereof, save as expressly
provided. There is here no question of any breach by the
appellant of any obligation under the lease. The lease pro-
vided for a specified primary term and for its continuance
thereafter in certain events. The fact that those events did
not oceur does not constitute any breach on the part of the
appellant of any of its obligations under the lease.
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Finally there is the question as to whether the receipt by
the respondent Kanstrup of a portion of the two $100 pay-
ments made by the appellant after the primary term had
expired affects his legal position. The appellant contends
that Kanstrup elected to continue the lease by accepting
these payments, which he received from Prudential Trust
Company Limited, and that he cannot contend that the
lease terminated because the payment was not made prior
to the expiration of the primary term.

As already noted, the distribution by the trust company
of the first payment was not made until December 20, 1958.
Prior to that Kanstrup had already written to the appellant
on July 15 contending that the lease had expired and asking
for the removal of the appellant’s caveat.

In my opinion no question arises in this case as to elec-
tion or waiver of forfeiture by the respondent Kanstrup.
This lease contained within itself a provision which oper-
ated automatically to terminate it upon the expiration of
the primary term. Thereafter there were no steps required
to be taken by Kanstrup in order to bring it to an end.
There was no election for him to make. There was no obliga-
tion on the part of the appellant to make any royalty pay-
ment in respect of the capped well, even assuming that
cl. 3(b) was applicable to it. There was no default on the
part of the appellant in not paying that money before the
primary term had expired. There was, therefore, no for-
feiture to relieve against.

In connection with this aspect of the case, I agree with
the views expressed by Frank Ford J.A. in East Crest Oil
Co. Ltd. v. Strohschéin’.

In my opinion the appeal should be dismissed with costs.

Appeal dismissed with costs.

Solicitors for the plaintiff, appellant: Milner, Steer, Dyde,
Massie, Layton, Cregan & Macdonnell, Edmonton.

Solicitors for the defendant, respondent, Scurry-Rainbow
Oil Ltd.: Chambers, Saucier, Jones, Peacock, Gain &
Stratton, Calgary.

Solicitor for the defendant, respondent, Kanstrup:
W. B. Gill, Calgary.

1(1951-52), 4 W.W.R. (N.8.) 553 at 558.
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CO-OPERATORS INSURANCE AS-
APPELLANT;
SOCIATION (Defendant) ........
AND
ROBERT HENRY (BERT) KEAR-%
. REsPoNDENT.
NEY (Plaintiff) ...covvvvvvvnnn..

ON APPEAL FROM THE COURT OF APPEAL FOR ONTARIO

Motor vehicles—Negligence—Car owned by insurance company in collision
with train—Passenger and driver fellow servants of company and
acting tn course of their employment as such servants—Driver negli-
gent—Liability of company for injuries to passenger—Driver tmmune
from lability—The Highway Traffic Act, R8.0. 1950, c. 167, s. §0(2)
[now R.S.0. 1960, c. 172, s. 105(2)1—The Workmen's Compensation
Act, R.8.0. 1960, c. 437, ss. 123-125.

The plaintiff, who conducted a real estate and insurance business, was
an agent of the defendant company in soliciting insurance and servic-
ing policyholders. In the event of a claim being made by any policy-
holder to whom the plaintiff had sold a policy, it was the general prac-
tice of the company to send its own adjuster into the area and it was
recognized to be part of the plaintiff’s duty to introduce this adjuster
to the policyholder and assist on the adjustment. On such an occasion,
while returning to his office, the plaintiff suffered serious injuries when
the automobile in which he was riding collided with a train. The
automobile was owned by the company and was being driven with its
consent by its adjuster, one L. The collision was caused solely by the
negligent driving of L. The trial judge gave judgment against the
company and L; on appeal, the Court of Appeal affirmed the judgment
against the company but dismissed the action against L. Both Courts
proceeded on the view that at the moment of the collision the plaintiff
and L were fellow servants of the company and acting in the course
of their employment as such servants. A further appeal by the com-
pany was brought to this Court.

Held: (Cartwright and Ritchie JJ. dissenting): The appeal should be
dismissed.

Per curiam: Part 1T of The Workmen’s Compensation Act, R.S.0. 1960,
c. 437, did away with the defence of common employment in this
case.

Per Taschereau C.J. and Spence J.: The relationship between the plaintiff
and the defendant at the time of the accident was, for the limited
purpose of the adjustment and on the limited occasion, not solely
that of insurance agent and insurance company but was that of master
and servant. The defendant owed a duty by implied term of contract
to the plaintiff to take reasonable care to provide for his safety
when he was engaged in the course of his employment, and there was
by the negligence of L a breach of that duty, a breach for which the
defendant as the employer of L was responsible in law.

Also, 8. 124 of The Workmen’s Compensation Act gave the plaintiff a
statutory right of action for damages which occurred “by reason of

*PpEsENT: Taschereau C.J., Cartwright, Judson, Ritchie and Spence JJ.



S.CR. SUPREME COURT OF CANADA 19651

the negligence of any person in the serviee of his employer (ie. L)
acting within the scope of his employment”. There was no doubt that
L at the time was certainly acting within the scope of his employment.

The plaintiff, therefore, was entitled to succeed either on the basis of
the common law liability of his employer or on the basis of the
statutory liability created by s. 124 of The Workmen’s Compensation
Act.

The argument that s. 50(2) of The Highway Traffic Act, R.S.0. 1950, c.
167 (now R.S.0. 1960, c. 172, 5. 105(2)) barred the right of the plaintiff
to recover was rejected. If the plaintiff had a cause of action against
his master by reason of the negligence of the master’s servant, subs.
(2) did not take it away, even though at the time it arose the
plaintiff was being carried in his employer’s motor vehicle. Harrison
v. Toronto Motor Car Lid. and Krug, [1945]1 OR. 1, approved. All
that s. 50(2) of the Act did was to bar recovery against an owner or
driver. The action upon the tort was not barred against the employer.

Per Judson J.: The appeal should be dismissed in view of the decision in
Harrison v. Toronto Motor Car Lid. and Krug, supra, which could
not be distinguished from the present case and unless the Court was
ready to overrule that case, it must govern.

Per Cartwright J., dissenting: If, as argued by the plaintiff, it was decided
in Harrison v. Toronto Motor Car Lid. and Krug, supre, that although
the liability for the injury caused directly and solely by L’s negligence
was taken away as against him the result was that, while L. could not
be sued, the liability remained and could be enforced against the
defendant, then that decision was wrong and ought not to be followed.

The effect of s. 50(2) of The Ontario Highway Trafic Act, R.8.0. 1950,
c. 167 (now R.S.0. 1960, c. 172, 5. 105(2)), was not merely to afford a
personal or proeedural defence to the driver but to take away the
passenger’s right of action founded upon the driver’s negligence.

Where the only breach of the duty to take care for the safety of the
passenger, whether owed by the driver or the employer of the driver
or the employer of the passenger, consists of negligent driving on
the part of the driver and liability to the passenger for that negligence
is negatived (not because of some personal immunity from suit
possessed by the driver because of a particular relationship such as
that of husband and wife existing between the passenger and the
driver but by an express statutory provision applying to the case of
every passenger who is being carried gratuitiously) the passenger’s
right of action is gone because the negligent act, liability for which
is negatived, is as much an essential part of the passenger’s cause of
action against his own employer and of his cause of action against
the employer of the driver as it is of his cause of action against the
driver.

Per Ritchie J., dissenting: By reason of the provisions of s. 105 (2) of The
Highway Traffic Act, RS.0. 1960, c. 172, the driver’s act which
oceasioned the injury did not constitute a breach of duty giving rise
to liability against him and accordingly the defendant could not be
held vicariously liable for this act under the rule of respondeat superior
because, as was said in Staveley Iron & Chemical Co. Lid. v. Jones,
[1956]1 A.C. 627, “Where the liability of the employer is not personal
but vicarious . . . if the servant is immune so is the employer”.
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The plaintiff was not in the car when the accident occurred pursuant to
any obligation which was binding on him in the matter of his employ-
ment; therefore there was no direct personal duty resting on the
defendant with respect to-the safe carriage of the plaintiff.

ASSOCIATION The effect of s. 124 of The Workmen’s Compensation Act was to make an

V.
KEARNEY

employer responsible to an injured employee for the negligent acts
of a fellow servant done in the course of his employment which
caused such injury in the same way that the employer was responsible
to the rest of the world for such negligent acts. That section did not
have the effect of creating a personal liability in the employer if the
injured employee was not acting in the course of his employment
at the time when he sustained the injury.

[Hughes v. J. H. Wathins & Co. (1928), 61 O.L.R. 587; Dufferin Paving
and Crushed Stone Ltd. v. Anger et al, [19401 S.C.R. 174, distin-
guished; Lewis v. Nisbet & Auld Lid. [1934]1 S.CR. 333; Jarvis v.
Oshawa Hospital, [1931] O.R. 482; Humphreys v. City of London,
[1935]1 O.R. 295; Wiznoski v. Peteroff, [1938]1 2 D.L.R. 205, applied;
Smith v. Moss et al., [1940]1 1 X.B. 424; Falsetto v. Brown et al.,
[1933] O.R. 645; Wilsons & Clyde Coal Co. v. English, 119381 AC.
57; Jurasits v. Nemes, [19571 O.W.N. 166; Priestly v. Fowler, 150
E.R. 1030; Radcliffe v. Ribble Motor Services Lid., [19391 A.C. 215;
Broom v. Morgan, [19531 1 QB. 597; Staveley Iron & Chemical Co.
v. Jones, [1956] A.C. 627; Harvey v. R. G. O’Dell Lid. et al., [1958]
1 All E.R. 657; The King v. Anthony, [1946] S.CR. 659; St. Helen’s
Colliery Co. v. Hewitson, [19241 A.C. 59; Dallas v. Home Oil Dis-
tributors Ltd., [19381 S.C.R. 244, referred to.]

APPEAL from a judgment of the Court of Appeal for
Ontario?, dismissing an appeal from a judgment of Haines J.
Appeal dismissed, Cartwright and Ritchie JJ. dissenting.

B. O’Brien, Q.C., and E. Sabol, for the defendant,
appellant.

J. D. Arnup, Q.C., and J. J. Carthy, for the plaintiff,
respondent.

The judgment of Taschereau C.J. and Spence J. was
delivered by

SPENCE J.:—This is an appeal from the judgment of the
Court of Appeal for Ontario® given on September 11, 1963,
which dismissed the appeal from the judgment of Haines J.
given on February 25, 1963, whereby he awarded damages
of $16,800 in favour of the plaintiff.

The following questions arose and must be answered for
the determination of the judgment herein:

1. Was the finding of the learned tridl judge that at the
time of the accident the plaintiff Kearney was in a position

1719641 1 O.R. 101, 41 DL.R. (2d) 196.
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where the defendant and its servants, including Livesey, 194

owed to him a duty to carry him with due care correct? Co-ores-

Haines J., at trial, found the plaintiff was in such a position, 1y grrixce

and continued: ASS0CIATION

.. . ; v.
If, however, it is necessary to put a label on the relationship, I find Kpapney
that for the limited purpose of adjusting the loss there was a master and
servant relationship. Spence J.

2. Alternatively, was there a liability upon the appellant
on the basis that Livesey was the appellant’s servant no
matter whether the plaintiff was or was not such servant or
was 8. 50(2) of The Highway Traffic Act, R.S.0. 1950,
c. 167, intended to take away the action of a gratuitous
passenger against the master for the negligence of the
servant? This alternative need only be considered if it is
determined that the plaintiff was not in a position where
he could require that he be carried with reasonable care,
t.e., if proposition number 1 were decided against the
plaintiff.

3. Has the plaintiff an independent cause of action under
s. 124 of The Workmen’s Compensation Act, which
independent cause of action was not barred by the pro-
visions of The Highway Traffic Act, supra?

Proposition one entails a finding that Kearney was a
servant of the appellant and that Harrison v. Toronto
Motor Car Ltd. and Krug* was correctly decided. I am of
the opinion that the finding that Kearney was a servant is
very largely a finding of fact and a finding of fact which the
trial judge expressly made upon what he described as con-
flicting evidence. That finding has been expressly approved
by Aylesworth J.A. in his reasons in the Court of Appeal.
Counsel for the appellant in this Court sought to avoid the
effect of concurrent findings of fact below by purporting to
put his case only on the evidence given by the plaintiff
Kearney and by those witnesses called on his behalf. This
still does not lessen the invulnerability of the finding of fact,
which may be determined by a trial judge’s scrutiny of a
witness’s testimony and particularly his testimony on cross-
examination, so that the trial judge considering evidence as
a whole comes to his opinion as to the facts and inferences
which should be drawn from that testimony. In so far as the
proposition entailed the finding of law, I am in agreement
that the test of whether a master and servant relationship

119451 O.R. 1.
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existed has been rightly put in many cases, and may be
taken from Halsbury, 3rd ed., vol. 25, p. 452:

In general, the distinction between a contract of service and a contract
for work and labour or for service is similar to that which exists between
a contract of service and a contract of agency, namely, that in the case
of a contract of service the master not only directs what work is to be
done but also controls the manner of doing it whereas in the case of a
contract for work and labour or a contract for service, the employer is
entitled to direct what work is to be done but not to control the manner
of doing it.

The evidence established that Kearney was an insurance
agent employed by the appellant under a contract which
contract was filed as exhibit 2. Paragraph 6 of that contract
provided that the agents agreed “to serviece policyholders
satisfactorily and to report to home office promptly any new
information affecting the desirability of a risk”. The evi-
dence established that, probably under the direction and
insistence of the former district manager Lang, the plain-
tiff and others under contract as agents with the appellant
company were constantly required to attend policyholders,
discuss with them the settlement of claims, and as to certain
types of claims actually adjusting the losses themselves. It
is true that the plaintiff and other agents of the appellant
company were insurance agents holding licence under The
Insurance Act, R.S.0. 1950, ¢. 183, and that various sections
of that Aect entitled persons so licensed to “carry on business
in good faith as an insurance agent” but I am of the opinion
that a person holding such licence may nonetheless at any
rate on a specific occasion and for a specific purpose become
the servant of the insurance company. It is also true that
Aylesworth J.A. in Baldwin et al v. Lyons et al.!, at p. 691,
said:

'It is quite clear, I think, and indeed no one has made any submission
to the contrary, that so far as this agreement is concerned, the position of
Lyons was that of an independent contractor. In my view, therefore, it
would require cogent and unequivocal evidence to demonstrate that the
parties in fact changed that relationship into one of master and servant.

It must be remembered that the plaintiff, when Livesey,
the acting district manager of the appellant company,
attended his office in Meaford and requested the plaintiff to
accompany him to interview the policyholders, demurred
pointing out that he was expecting to be engaged in some
transactions in reference to his business as real estate agent.

1119611 O.R. 687.
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Livesey insisted, however, and the plaintiff not only accom- 1964

panied Livesey to the policyholder’s place of work but then Co-ors-
accompanied Livesey and the said policyholder to the pameixes
garage where the automotive vehicle, the subject of the Associarion
claim, had been taken, there remained present during the KeaRNEY
interview between Livesey and the garage keeper, then Spence J.
returned with Livesey and the policyholder to the latter’s —
place of work and there obtained from the policyholder his

proof of loss.

Before the Court of Appeal, it was evidently argued that
upon the latter duty having been completed, the service, if
any, ceased and that therefore the plaintiff was not in the
course of employment when he was injured as he was driven
back to his own place of business. Aylesworth J.A., in his
reasons, said:

. .. he had been transported to the place where the work of adjust-
ment occurred in the car of the defendant Livesey and for the very pur-
pose of engaging in that endeavour; he was entitled as part of their joint
work as employees of the other defendant, to be returned in the same
vehicle to the place whence he came; his employment in that endeavour
continued, in our view, until that had been done.

I agree with that statement.

In this Court, it was argued that the plaintiff was not
a servant because he could have performed his task of
servicing the policyholder in reference to the adjustment
by driving his own automobile. I am of the opinion that
the evidence refutes that suggestion. The distriet manager
Livesey did not know where the policyholder’s place of work
was situated and had not met the policyholder. For the
plaintiff to use his own automobile would have entailed the
silly performance of two cars being driven down the odd
few blocks to that place of work, one containing the district
manager and the other containing the plaintiff who was to
introduce the policyholder to the district manager. Similarly,
as the same two men left that factory and proceeded to the
garage, with whom was the policyholder to ride, the district
manager whom he did not know, or the plaintiff whom he
did know? I am of the opinion that the procedure of riding
in the automobile driven by the distriet manager was the
efficient way by which the plaintiff could carry out the duties
which the district manager then and there directed him to
carry out and that it was intended by the district manager
that the said duties should be so carried out.
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Fleming in his valuable text on the law of Torts, 2nd ed.,
at p. 328, states:

Under the pressure of novel situations, the courts have become

AsSocIATioN increasingly aware of the strain on the traditional formulation [of the

V.
KeARNEY

Spence J.

control test], and most recent cases display a discernible tendency to
replace it by something like an ‘organization’ test. Was the alleged servant
part of his employer’s organization? Was his work subjeet to co-ordinational
control as to ‘where’ and ‘when’ rather than ‘how’, [citing Lord Denning in
Stevenson, Jordon & Harrison Ltd. v. Macdonald, 119521 1 T.L.R. 101
at 111.]

Applying such an organizational test to the present case,
it is noted that Haines J. in his reasons for judgment said:

Exhibit 8 is a selection of correspondence collected recently by the
plaintiff. While it is written after the accident it indicates that in dealing
with policyholders, the company referred to the plaintiff from time to time
as “our Meaford area representative, Bert Kearney” and “your C.I.A.
representative”, or “your CJI.A. field underwriter Bert Kearney”. No
significance can be attached to the fact that these letiers were written con-
cerning claims several years after the accident. Prior to the accident the
plaintiff did not have a stenographer and the company files which would
contain similar correspondence have been closed long since. The plaintiff
says that he has always been held out by the company in this manner and
I accept his evidence.

In short, the respondent was part of the appellant’s organ-
) p

ization; his work was subject to co-ordination eontrol as to

“where” and “when” and in the case of the present action,

as to “how”.

For these reasons, I do not believe that the finding of fact
made by the learned trial judge and affirmed in the Court
of Appeal, that at the time of the accident the plaintiff-
respondent was, for the limited purpose and on the limited
occasion, the servant of the appellant insurance company,
should be disturbed. The fact that the respondent was a
servant of the appellant, in my view, on the particular
occasion while in other circumstances he may well have
been an independent contractor is not fatal to his claim.
Fleming, op. cit. says at p. 328:

The employment of a servant may be limited to a particular occasion
or extend over a long period; it may even be gratuitous.
See Smith v. Moss et al.! to which further reference will be
made hereafter.

The respondent certainly was injured by the negligence
of his fellow servant Livesey, both being in the course of
their employment at the time.

1119401 1 K.B. 424.
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Section 50 of The Highway Trafiic Act, R.S.0. 1950, c. %
167, provided: Co-oPER-

ATORS
50—(1) The owner of a motor vehicle is liable for loss or damage InsuraNcE

sustained by any person by reason of negligence in the operation of the ASSOCIATION
motor vehicle on a highway unless the motor vehicle was without the KEA';'NEY
.owner’s consent in the possession of some person other than the owner or P
his chauffeur, and the driver of a motor vehicle not being the owner is Spenced.
Tliable to the same extent as the owner. I

(2) Notwithstanding subsection 1, the owner or driver of a motor
vehicle, other than a vehicle operated in the business of carrying passengers
for compensation, is not liable for any loss or damage resulting from
bodily injury to, or the death of any person being carried in, or upon, or
entering, or getting on to, or alighting from the motor vehicle.

It was argued at trial, in the Court of Appeal, and in
this Court, that s. 50(2) barred the right of the plaintiff-
respondent to recover. Certainly, the vehicle was not “oper-
ated in the business of carrying passengers for compensa-
tion”. Then under the words of the section, it would appear
that neither the owner nor the driver of the motor vehicle
was liable for any loss or damage resulting from bodily
injury to, or the death of any person being carried in or
upon or getting on to or alighting from the motor vehicle.
However, in Harrison v. Toronto Motor Car Ltd. and Krug,
supra, the Court of Appeal for Ontario considered a claim
by a servant, Harrison, for damages caused to her when
injured in the course of her employment riding with her
employer Krug in an automobile driven by his employee
McKenzie, due to the negligence of the said McKenzie. )
The same statutory provision, then s. 47(2), R.S.0. 1937,
. 288, was urged in defence. Gillanders J.A., giving the
judgment of the Court, said at p. 10: .

The contention that, in any event, the subsection is only intended to
relieve the owner qua owner, from the statutory liability imposed by
.subs. 1, is & much more substantial contention.

And at p. 13, after examining the defence carefully, said:

The provisions now being considered, being directed to the liability
of the owner and driver, should be restricted to their liability que owner
and qua driver, and I think may not bar a right of action due to some
other relationship. If the appellant has a cause of action against her master
by reason of the negligence of his servant, subs. 2 does not take it away,
-even though at the time it arose she was being carried in her employer’s
motor vehicle.

The decision awarding Miss Harrison damages against
‘her employer has been followed in the Courts of Ontario

since that date. In the meantime, the section was re-enacted
815264
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in 1950 as s. 50 and in 1960 as s. 105. It is true that The
Interpretation Act, R.S.0. 1950, c. 184, s. 19, provided:

The Legislature shall not, by re-enacting an Act, or by revising, con-
solidating or amending the same, be deemed to have adopted the con-~
struction which has by judicial decision or otherwise, been placed upon
the language used in such Aet or upon similiar language.

But in Studer et al. v. Cowper et al.!, where a like provision
of the Saskatchewan Intepretation Act was considered, it
was held that it merely removed the presumption that
existed at common law and that in a proper case it will
be held that the legislature did have in mind the construe-
tion that had been placed upon a certain enactment when
re-enacting it. It cannot be doubted that the effect of the
decision in Harrison v. Toronto Motor Car Ltd. and Krug
was known to every lawyer and to every judge in the
Provinee of Ontario from the date of its decision on and it
is difficult to understand how the frequent statutory amend-
ments to The Highivay Traffic Act between 1945 and the
present date and the re-enactment of the very section in
identical words in both the Revisions of 1950 and 1960
would have occurred if the decision in Harrison v. Toronto
Motor Car Ltd. and Krug, supra, has not represented the
intention of the legislature. The case has been cited and
either adopted or distinguished in many judgments at trial
and in the Court of Appeal. I am, therefore, of the opinion
that this Court is entitled to consider the fact that the decis-
ion has remained unchallenged for 19 years and that the
legislative provision upon which it depends has been twice
re-enacted in considering whether the decision is incorrect.

Counsel for the appellant argued that the decision is eon-
trary to that of the Court of Appeal itself in Hughes v. J. H.
Watkins & Co.2 and the decision of this Court in Dufferin
Paving and Crushed Stone Ltd. v. Anger et al® Gillanders
J.A. considered that exact argument. Both of those decisions.
were decisions holding that the limitation section in The
Highway Traffic Act applied generally and would bar an
action in the case of Hughes v. J. H. Watkins & Co. by a.
pedestrian brought after the limitation period, and in the
case of Dufferin Paving and Crushed Stone Ltd. v. Anger
by a land owner whose property had been damaged by the
vibration caused by the driving of trucks. Both of those

1119511 S.C.R. 450.
261 OL.R. 587, [1928] 2 D.L.R. 176. 3[1940]1 S.CR. 174,1 D.L.R. 1.

(=]
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decisions turned on the words of the limitation section, and
are not decisions which require a general and all-inclusive
effect to be given to the provisions of s. 50(2) of The High-
way Traffic Act as it existed in 1957 and it still exists. I agree
with the view of Gillanders J.A. in Harrison v. Toronto
Motor Car Litd. and Krug, supra, where he said at p. 13:

I incline to the view that the essential difference between the limita-
tion sections considered in the Watkins and Dufferin Paving cases and the
section with which we are here concerned is that the limitation sections in
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the cases mentioned were of general application, affecting all actions “for °

the recovery of damages occasioned by a motor vehicle”, while the sub-
gection now under consideration only affects the liability of the owner or

driver to a certain type of action. (The italicizing is my own.)

In my view, the history of the enactment of what is now
s. 105 of The Highway Traffic Act and which was at the
time of the accident in question in this action, s. 50(2) is
significant. There was not, of course, at common law, any
liability upon the owner of a motor vehicle for damages
caused by the negligent driving of that vehicle when the
driving was not that of the owner or of his servant. That
liability was imposed in the Provinece of Ontario in the year
1930, by the Statutes of Ontario 1930, c. 48, which added
8. 41(a) substantially in the same terms as s. 50(1) of the
statute as it existed in the 1950 Revised Statutes of Ontario.
In 1935 by the Statutes of that year, c. 26, s. 11, a second
subsection was added to the then s. 41 which is in substan-
tially the same terms as s. 50(2) of the Revised Statutes of
Ontario 1950. During the intervening five years, Falsetto v.
Brown et al' came before the Courts. There, an accident
had occurred on August 17, 1932, in a collision between a
vehicle owned by one Brown and being driven by McMaster
with the consent of the owner. In the vehicle were two
passengers, Miss Falsetto and Hernden, both gratuitous
passengers. Miss Falsetto, by her next friend, commenced
an action against Brown and MecMaster, the owner and
driver of the automobile in which she had been a gratuitous
passenger and against the owner of the truck with which
that vehicle had come in collision, and at trial she was
awarded judgment against all defendants. The owner of the
truck alone appealed, and the majority judgment in the
Court of Appeal held that the negligence of the driver of
the automobile had been the sole cause of the collision so

119331 OR. 645, 3 D.L.R. 545.
91526—4}
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the appeal of the owner of the truck was allowed. The liabil-
ity of the owner of the automobile to the gratuitous pas-
senger founded upon s. 41(a) of the 1930 Statutes of
Ontario, c. 48, and which had not been the subject of appeal
was the situation which the amendment of 1935 was
intended to cure. Gillanders J.A. in Harrison v. Toronto
Motor Car Litd. and Krug, supra, was of the opinion that
it was the only situation which the amendment was in-
tended to cure. I have come to the conclusion that he was
correct when he said, at p. 13:

If the appellant has a cause of action against her master by reason of
the negligence of his servant, subs, 2 does not take it away, even though at
the time it arose she was being carried in her employer’s motor vehicle.

The question arises then, did Kearney in this case have a
right of action against his employer by reason of the neg-
ligence of the employer’s servant Livesey? It is my inten-
tion to consider the matter, firstly, apart from the doctrine
of common employment and the provisions of The Work-
men’s Compensation Act. Clerk and Lindsell on Torts, 12th
ed., at p. 783, said:

Af common law a master owes a duty to his servant to take reasonable
care for his servant’s safety . . . This duty was described by Lord Herschell
as “the duty of taking reasonable care to provide proper appliances, and
to maintain them in a proper condition, and . . . so to carry on his opera-
tions as not to subject those employed by him to unnecessary risk.” The
classic statement of the duty is to be found in the speeches of Lord Wright
and Lord Maugham in Wilsons & C’lycle Coal Co., Ltd. v. English, [1938]
AC. 57 at 78 and 86.

At p. 86 of that case, Lord Maugham said:

The first proposition is that, subject as next mentioned, the employer
is respongible to an employee for an accident caused by the negligence of
any other employee acting within the scope of his authority. The maxim
respondeat superior applies: Smith v. Baker, [18911 A.C. 325.

Schroeder J.A. in giving judgment in the Court of Appeal
in Jurasits v. Nemes'; at p. 174 said:

At common law a master did not warrant the safety of the servant’s
employment. He bound himself to do no more than to take reasonable care
to protect the servant against accidents.

Lord Abinger C.B., in Priestly v. Fowler®, at p. 1032 said:
He [the employer] is, no doubt, bound to provide for the safety of his
servant in the course of his employment to the best of his judgment,
information, and belief.
I am, therefore, of the opinion that there is a duty by
implied term of contract to the servant Harrison in the case
of Harrison v. Toronto Motor Car Ltd. and Krug and to the

1[1957] O.W.N. 166. 2150 E.R. 1030.
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plaintiff-respondent in this case, to take reasonable care to
provide for the safety of that servant when he is engaged
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in the course of his employment and that there was by the pyareece
negligence of the defendant Livesey in this case, a breach ASBO%ATION
of that duty and a breach for which the appellant insurance Kgarwey

company as the employer of Livesey is responsible in law.

The question then arises whether the appellant'is pro-
tected by the doctrine of common employment. That doc-
trine was first enunciated by Lord Abinger C.B. in Priestly
v. Fowler, supra.

The defence was carefully defined and limited in Radcliffe
v. Ribble Motor Services Ltd.!, where Lord Wright said at
p. 247:

But the limitations which I have explained and which for purposes of
this opinion I wish to emphasize are based on the fundamental principle
that there must be an actual contract between the employer and employee
so that it may be possible from the nature and circumstances of that con-
tract to imply, though by a fiction of law, that the employee undertook the
particular risks of the negligence of his fellow employees.

And at p. 249:

But it is clear on the authorities in this House that there is always the
limit, however expressed, that it must be the same work in which the work-
men are employed. They must be employed in common work, that is, work
which necessarily and naturally or in the usual course involves juxtaposi-
tion, local or causal, of the fellow employees and exposure to the risk of
the negligence of one affecting the other.

Gillanders J.A. in Harrison v. Toronto Motor Car Ltd.
and Krug, supra, cited this and other authorities and was
able to come to the conclusion that the plaintiff Harrison
and the chauffeur McKenzie were not engaged in “common
work” involving “juxtaposition, local or causal”’, and ex-
posure of the risk of negligence of one affecting the other
and that therefore the defence of common employment did
not apply.

The learned justice in appeal proceeded, however, at p. 16
to say:

If I am right in concluding that common employment is not applicable
under the circumstances, it is not necessary to consider whether or not the
appellant comes under Part II of The Workmen’s Compensation Act, in
which case in any event, by virtue of s. 122 of that Act, common employ-
ment would have no application. It is, however, probably desirable to
express my view on this point. '

And then having considered the matter, at p. 17, said:

Under the circumstances here, the appellant, I think, falls within the
provisions of Part II of the Act.

1[1939] A.C. 215.

Spence J.
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1964 In the present case, this Court is faced with the problem

—
Co-orzk- of whether the defence of common employment has been

Inoouayce barred by the provisions of the said Workmen’s Compensa-

AssocnamioN tion Act. Haines J. said in his reasons for judgment (at

. .
Kemeney trial):

As for the defence of common employment I find that it is not avail-
able to the defendants by reason of the provisions of Part II of the
Workmen’s Compensation Act, R.8.0. 1960, ch. 437, sec. 125.

In the Court of Appeal, Aylesworth J.A. said:

Here, but not in those decisions, the plaintiff was not a free agent as
to his movements after completion of the work of adjustment upon which
he and Livesey were engaged; he had been transported to the place where
the work of adjustment occurred in the car of the defendant Livesey and
for the very purpose of engaging in that endeavour; he was entitled as
part of their joint work as employees of the other defendant, to be returned
in the same vehicle to the place whence he came; his employment in that
endeavour continued, in our view until that had been done.

Spence J.

I am of the opinion that in this particular case the two
employees, the plaintiff Kearney and the defendant Livesey,
were jointly engaged in the very same work. Of necessity
they were in such juxtaposition as might involve one in the
consequence of the negligence of the other. In short, the
situation was the exact one in which the defence of common
employment as outlined by Lord Wright in Radcliffe v.
Ribble Motor Services Ltd., supra, would apply. That
defence, of course, is no longer available in the United
Kingdom because of the provisions of the various employers’
liability acts. The defence is, however, available in Ontario
unless it is barred by the provisions of The Workmen’s Com-
pensation Act. That statute now appears as R.S.0. 1960,
¢. 437, and the sections are word for word those in effect at
the date of the accident. Firstly, it should be noted that s. 1
provides:

() “industry” includes establishment, undertaking, trade and business;
and

(u) “workman” includes a person who has entered into or works under
a contract of service or apprenticeship, written or oral, express or
implied, whether by way of manual labour or otherwise, and
includes a learner and a member of a municipal volunteer fire
brigade, but when used in Part I does not include an outworker
or an executive officer of a corporation.

And ss. 123 to 125 provide:

123. Subject to section 126, sections 124 and 125 apply only to the
industries to which Part I does not apply and to the workmen employed in
such industries, but outworkers and persons whose employment is of casual
nature and who are employed otherwise than for the purposes of the



S.CR. SUPREME COURT OF CANADA [19651

employer’s trade or business, who are employed in industries under Part I
but who are excluded from the benefit of Part I, are not by this section
excluded from the benefit of sections 124 and 125.
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124—(1) Where personal injury is caused to a workman by reason of I{NSUBANCE

any defect in the condition or arrangement of the ways, works, machinery,
plant, buildings or premises connected with, intended for or used in the
business of his employer or by reason of the negligence of his employer or
of any person in the service of his employer acting within the scope of his
employment, the workman or, if the injury results in death, the legal
personal representatives of the workman and any person entitled in case
of death have an action against the employer, and, if the action is brought
by the workman, he is entitled to recover from the employer the damages
sustained by the workman by or in consequence of the injury, and, if the
action is brought by the legal personal representatives of the workman or
by or on behalf of persons entitled to damages under The Fatal Accidents
Act, they are entitled to recover such damages as they are entitled to
under that Act.

(2) Where the execution of any work is being carried into effect under
any contract, and the person for whom the work is done owns or supplies
any ways, works, machinery, plant, buildings or premises, and by reason of
any defect in the condition or arrangement of them personal injury is
caused to a workman employed by the contractor or by any subcontractor,
and the defect arose from the negligence of the person for whom the work
or any part of it is done or of some person in his service and acting within
the scope of his employment, the person for whom the work or that part
of the work is done is liable to the action as if the workman had been
employed by him, and for that purpose shall be deemed to be the employer
of the workman within the meaning of this Act, but any such contractor
or subcontractor is liable to the action as if this subsection had not been
enacted but not so that double damages are recoverable for the same
injury.

(3) Nothing in subsection 2 affects any right or liability of the person
for whom the work is done and the contractor or subcontractor as between
themselves.

(4) A workman shall not, by reason only of his continuing in the
employment of the employer with knowledge of the defect or negligence
that caused his injury, be deemed to have voluntarily incurred the risk of
the injury.

125—(1) A workman shall be deemed not to have undertaken the
risks due to the negligence of his fellow workmen and contributory neg-
ligence on the part of a workman is not a bar to recovery by him or by
any person entitled to damages under The Fatal Accidents Act in an action
for the recovery of damages for an injury sustained by or causing the death
of the workman while in the service of his employer for which the employer
would otherwise have been liable.

(2) Contributory negligence on the part of the workman shall never-
theless be taken into account in assessing the damages in any such action.

It will be seen that the determination of whether the
respondent is entitled to plead the provisions of s. 125 as
barring the defence of common employment depends on
whether the respondent is a “workman”. Section 125 applies
only to an industry to which Part T does not apply. Then,

SSOCIATION

v.
KrARNEY

Spence J.
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19%6¢  was the business of the appellant Co-operators Insurance
Co-orer-  Association an “industry”? In Lewis v. Nisbet & Auld Ltd.,
Insurance at p. 345, Crocket J., giving judgment for a majority of this
ASSO‘,’,I_“ION Court and in dealing with some of the words in the present
Keswey g, 124 “by reason of any defect in the condition or arrange-
Spence . ment of the ways, works, machinery, plant buildings or
" premises . ..”, said:

It will be seen at once that the enactment is a special one which was
clearly passed to extend the liability of the employer in favour of the
workman. It is an enactment, therefore, which ought not to be narrowly
construed against the workman. No court has any right to add to it any
condition which its language does not clearly express or necessarily imply.
Rather is it the duty of a court, as said by Brett, M.R., in Gibbs v. Great
Western Ry. Co. (1884) 12 QB.D. 208, at p. 211, in construing a section
of the Imperial Employers’ Liability Act (1880) to construe it “as largely
as reason enables one to construe it in their (the workmen’s) favour and
for the furtherance of the object of the Act.”

I accept that as a proper canon of interpretation in order
to construe the meaning of the words “workman” and
“industry”, and I am of the opinion that that course has
been followed by the Courts of Ontario in construing this
statute. In Jarvis v. Oshawa Hospital?, Raney J. held that
a hospital was an “industry” within the words “establish-
ment, undertaking, trade and business” and that a pupil
dietitian employed at the hospital at a salary of $8 a week
was a8 “workman”.

In Humphreys v. The City of London®, Middleton J.A.
in the Court of Appeal considering the question of whether
a relief recipient required by the municipality as a term of
obtaining relief to perform duties as directed by the
‘municipal officers was a “workman” said at p. 301:

The Workmen’s Compensation Act is intended to apply to all workmen
and all employees, save in a case of farming or domestic or menial servants.
These are excepted from the operation of the Act by sec. 122. Sec. 118 pro-
vides that secs. 119 to 121, that is practically Part II, shall apply only to
the industries to which Part I does not apply and to workmen employed

in such industries. (The italicizing is my own.)

In Wiznoski v. Peteroff*, the Court of Appeal of Ontario
held that a bakery employing less than five persons and
therefore, excluded from Part I of the Act by the order of

" 1[1934] S.C.R. 333.
2[19311 O.R. 482. . 3119351 O.R. 295.
419381 2 D.L.R. 205.
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the Board was nonetheless an “industry” to which Part II 1%
applied. At p. 206, Middleton J.A. said: Co-oPER-

I think this argument is fallacious, because by s. 1(3) of the Act “indus- IN:&RSN

try” is defined to include not only the enumerated classes of industries, Associarion

but establishments, undertaking, trade and business; that is to say, it v.

includes not only the generic but the specific. Kmlmw
I am of the opinion that the enterprise operated by Co- Spenced.

operators Insurance Association is certainly an “undertak-

ing, trade or business” and that therefore it is an “industry”

as defined in The Workmen’s Compensation Act. Similarly,

I can see no reason why the respondent who I have held

had at the time of the accident entered into or worked under

4 contract of service which was oral or implied is not a

“workman” as defined by s. 1(u) of the said Act. It should

be noted that the service may be by way of manual labour

or otherwise and that by s. 123 “outworkers and persons

whose employment is of a casual nature are not by that

section excluded from the benefits of ss. 124 and 125 so that

if the respondent were considered to be a person whose

employment was of a casual nature in that he was only

from time to time required to act as a servant in servicing

the policyholder, he is nonetheless not excluded from the

benefits of ss. 124 and 125.

I have therefore come to the conclusion that the respond-
ent is a “workman” in an industry to which Part IT of The
Workmen’s Compensation Act applies and that therefore
by the provisions of s. 125(1) of that statute the defence of
common employment is barred to the appellant.

The respondent alse asserts a right of action by relying
upon the provisions of s. 124 of The Workmen’s Compensa-
tion Act. That matter is not referred to in the reasons for
judgment either at trial or upon appeal but the respondent
has asserted such right in his factum while the appellant, in
its factum, confines its reference to the statue to an allega-
tion that it has no application to the relationship between
an insurance agent and an insurance company.

For the reasons which I have set out above, I have found
that the relationship between the respondent and the appel-
lant at a limited time and for the limited purpose of the
adjustment was not solely that of insurance agent and
insurance company but was that of master and servant.
I find that the respondent was at that time a workman in
an industry and I am of the opinion that s. 124 of The



122 R.CS. COUR SUPREME DU CANADA [1965]

}E% Workmen’s Compensation Act gives to the respondent a

Co-orer- statutory right of action for damages which occurred “by
IN;‘UT&‘:%CE reason of the negligence of any person in the service of his
ASS°°JA“°N employer (i.e. Livesey) acting within the scope of his em-

Kearwey ployment”. There is, of course, no doubt that Livesey at

SpenceJ. the time was certainly acting within the scope of his

—  employment. He was engaged actively in the duty of adjust-
“ing a claim which was one of his main duties. I am therefore
of the opinion that the plaintiff is entitled to succeed either
on the basis of the common law liability of his employer or
on the basis of the statutory liability created by s. 124 of
The Workmen’s Compensation Act. Therefore, I do not find
it necessary to deal with the alternative submission of coun-
sel for the respondent that the appellant is liable for the
negligence of its servant Livesey on the doctrine of
respondeat superior whether or not the respondent was also
the servant of the appellant. That theory entails a startling
explanation of the principle enunciated in Harrison v.
Toronto Motor Car Ltd. and Krug, supra, and one which
in my opinion this Court should not make at the present
time.

There remains to be dealt with the submission of the
appellant that when the action against the defendant Live-
sey is barred by statute, i.e., s. 50(2) of The Highway Traffic
Act, then there can be no liability of his employers. This
submission was dealt with by Aylesworth J.A. in giving the
reasons of the Court of Appeal in the following words:

The appellants took one other point upon which some observations
might properly be made. In appellants’ submission the master is excused
if the servant who did the wrongful act to the plaintiff is excused. We can-
not accede to that submission with respect to the case at bar for the simple
reason that in our view the effect of section 105, subsection 2 of The
Highway Traffic Act is not to condone a wrongful act by the driver of
a motor vehicle qua driver but simply to bar the cause of action with
respect to that act. The legislature, in our view, is quite free to do what
it has done in a case such as this, namely, to bar a certain cause of action
against a wrong-doer without in any way affecting the legal result of the
wrongful act with respect to someone else liable for that wrongful act
upon some principle of the common law.

With that view, I am in agreement and I am of the
opinion that it is in accord with established jurisprudence.
In Smith v. Moss, supra, Charles J. considered the case of a
wife who sued her mother-in-law as the owner of an auto-
mobile in which she was riding as a passenger when she was
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injured by the negligence of the driver who was her hus-
band. Charles J. held that at the time of the accident the

123
1964

—
Co-0PER-
ATORS

husband was driving the car in the capacity of agent for his 1ygypancs

mother. At p. 425, the learned trial judge said:

AssociaTion

v,
It is said that the plaintiff cannot recover against her mother-in-law Kgrapney

because the accident was caused by the negligence of her husband, and a
husband cannot commit a tort on his wife. Strictly, that is right, but I can-
not conceive that, if a husband, while acting as agent for somebody else,
.commits a tort, which results in injury to the wife, the wife is deprived of
her right to recover against the principal who is employing the husband as
agent. To take an extreme case, suppose that the plantiff had been in the
habit of hiring a car from a garage the proprietors of which employed,
among a number of other men, the plaintiff’s husband as a chauffeur. Sup-
pose, too, that on a particular day, when the plaintiff had telephoned for
a car, the husband should be sent out as driver of that car. If an accident
happened, for which the husband was responsible, could it then be said
that the plaintiff was deprived of her right to recover against the owners
of the car? I do not think so, because the active operator in the tort, the
‘husband, would have two capacities, (1) that of husband and (2) that of
agent. In the present case the husband was, at the time of the accident,
acting in the capacity of agent for his mother and it was his negligence
-alone, I hold, which caused the accident. Therefore, the plaintiff is entitled
to succeed against her mother-in-law, the second defendant.

It is, of course, realized that Charles J. was not consider-
ing a case in which any such statutory provision as s. 50(2)
of The Highway Traffic Act barred action against the actual
wrongdoer. Smith v. Moss is cited merely to illustrate the
proposition that an action may lie against the master even
when it is barred against the servant.

The judgment in Smith v. Moss, supra, was considered in
Broom v. Morgan*, in the Court of Appeal. There, husband
and wife were both employed by the defendant in a public
house, the husband as manager the wife as helper. Owing to
the negligence of the husband in the course of his employ-
ment as manager, the wife was injured. Denning L.J. said
at p. 607:

Tt is said by Mr. Thompson that the liability of the employer is only
a vicarious liability—that is to say, that it is a substituted liability
whereby a person who -is not morally answerable is made responsible for
the liability of another, and it cannot exist if that other is not liable. -

I am aware that the employer’s liability for the acts of his servants
has often been said to be a viearious liability, but I do not so regard it.
The law has known cases of a true vicarious liability; for instance, in the
old days when a wife uttered slanders at a tea party with her friends, the
husband was answerable for her wrongdoing, although it was no concern of
his. T do mot regard the liability of master and servant as coming into this
category. The master is not liable when a servant does something “on a
frolic of his own.” He is liable only when the servant is acting in the

1719531 1 QB. 597.

Spence J.
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1964 course of his employment. The reason for the master’s liability is not the
COER— mere economic reason that the employer usually has money and the servant
arops  has not. It is the sound moral reason that the servant is doing the master’s
InsuraNcE business, and it is the duty of the master to see that his business is
ABSSOCIATION properly and carefully done. Take the case of a master who sends a lorry
Km:i\mr out on to the road with his servant in charge. He is morally responsible
I for seeing that the lorry does not run down people on the pavement. The
Spence J. master cannot wash his hands of it by saying, “I put a competent driver
B in charge of the lorry,” or by saying, “It was only the driver's wife who
was hurt.” It is his lorry, and it is his business that it is on. He takes the
benefit of the work when it is carefully done, and he must take the liability
of it when it is negligently done. He is himself under a duty to see that
care is exercised in the driving of the lorry on his business. If the driver
is negligent there is a breach of duty not only by the driver himself, but

also by the master.

~ Denning L.J. repeated his view in Staveley Iron & Chem-
ical Co. Ltd. v. Jones', In that case Sellers J. at trial con-
sidering an action by a workman against his employer for
damages caused by an accident occurring in the course of
employment had applied Caswell v. Powell Duffryn Asso-
ciated Collieries Ltd.? to find that the plaintiff had not been:
guilty of contributory negligence and then applied the same:
standard to find that the defendant company’s servant also-
was not guilty of negligence, and in consequence dismissed
the action. In the Court of Appeal (Denning, Hodson and
Romer L.JJ.) it was decided that the crane operator, the:
defendant company’s servant, had been negligent in her con-
duct and that therefore the employer was liable for the dam-
age caused to her fellow employee, the plaintiff Jones.

Denning L.J. said, in the course of his judgment:

He [i.e., the employer] acts by his servant; and his servant’s acts are,.
for this purpose, to be considered as his acts. Qui facit per alium facit per
se. He cannot escape by the plea that his servant was thoughtless or
inadvertent or made an error of judgment. If he takes the benefit of a
machine like this, he must accept the burden of seeing that it is properly
handled. . . . Tt is for this reason that the employers’ responsibility for
the injury may be ranked greater than that of the servant who actually
made the mistake: see Jones v. Manchester Corpn., [1952] 2 Q.B. 852, and’
he remains responsible even though the servant may for some reason be
immune: see Broom v. Morgan, [19531 1 Q.B. 597. . ..

In the House of Lords Lord Morton expressed disagree-

ment with that statement and continued at p. 639:

My Lords, what the court has to decide in the present case is, was
the crane driver negligent? If the answer is “yes” the employer is liable
vicariously for the negligence of his servant. If the answer is “no” the
employer is surely under no liability at all.

1[19561 A.C. 627. 2119401 A.C. 152.
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And Lord Reid said at p. 644:

‘In Broom v. Morgan, [19531 1 QB. 597, a husband and wife were
fellow servants, and the wife was injured by the negligence of the husband.
She recovered damages from her employer although she could not sue her
husband. But although the husband could not be sued, his injuring his
wife was a wrongful act on his part, and again this case is to my mind no
authority for a master being liable for an act which it was not wrongful for

@ servant to do. (The italicizing is my own.)

I am of the view that the last statement of Lord Reid
supplies the answer to the appellant’s argument that when
the action against the defendant Livesey is barred by statute
there can be no liability on Livesey’s employer. The em-
ployer is being held liable for an act of Livesey’s which was
wrongful and the employer is being held because Livesey
did that act in the course of his (Livesey’s) employment.
The actual words of the statutory bar of action against
Livesey are significant:

Notwithstanding subsection (1) the owner or driver of a motor vehicle,

other than a vehicle operated in the business of carrying passengers for
compensation, is not liable for any loss or damage Fesulting from bodily

jury to. . .. (The italicizing is my own.)

There is in these words no declaration that the act is in
any way a rightful as distinguished from a wrongful act and,
of course, a negligence is quite plainly a tort. All the statute
does is to bar recovery against an owner or driver for part
of the damage which may flow from the tort. It would be
interesting to speculate what would occur if a gratuitous
passenger had on his knees a precious object of art which
was destroyed in a collision due to the driver’s negligence
although the passenger was unharmed. The action upon the
tort is not barred against the employer.

After the decision of the House of Lords in Staveley Iron
& Chemical Co. Ltd. v. Jones, supra, McNair J. in Harvey
v. R. G. O’Dell Ltd. et all, considered an action by one
servant against his master based on the negligence of a
fellow servant and gave judgment for the plaintiff despite
the circumstance that the period of limitations had run out
against the personal representative of the deceased servant
80 she could not be sued nor made the subject of a claim for
indemnification by the employer. Therefore, MeNair J. came
to the same conclusion as to the existence of the master’s
liability despite the servant’s representative’s protection

1719581 1 All ER. 657.
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from lability as did the learned trial judge and the Court of
Appeal in the present case did, in my opinion, correctly.

For these reasons, I would dismiss the appeal with costs.

CarrwricHT J. (dissenting) :—The relevant facts out of
which this appeal arises and the conclusions arrived at in
the Courts below are set out in the reasons of my brother
Ritchie and those of my brother Spence. The questions of
difficulty are not as to the facts but as to the law.

The following facts are undisputed. The respondent
suffered serious injuries when the automobile in which he
was riding collided with a train. The automobile was owned
by the appellant and was being driven with its consent by
its employee Livesey. The collision was caused solely by the
negligent driving of Livesey.

The Courts below have proceeded on the view that at the
moment of the collision Kearney and Livesey were fellow
servants of the appellant and acting in the course of their
employment as such servants. For the purposes of this
appeal, I accept the view that at the time mentioned,
Livesey was a servant of the appellant and acting in the
course of his employment. Counsel for the appellant argues
that the relationship between the appellant and Kearney
was not that of master and servant at any time and alter-
natively that if it did exist while Kearney was engaged in
agsisting Livesey to adjust the polieyholder’s claim it had
terminated, before the occurrence of the collision, when
Kearney had done everything that was required of him by
the appellant and was free and anxious to return to his
office to deal with the real estate transaction which was
awalting his attention. There appears to me to be great force
in this argument but for the purposes of this appeal I will
assume, without deciding, that the contrary view taken by
the Courts below is correct.

The judgments below are founded upon the judgment of
the Court of Appeal for Ontario in Harrison v. Toronto
Motor Car Ltd. and Krug'. In this Court counsel for the
appellant submitted that the Harrison case was wrongly
decided and alternatively that the case at bar can be dis-
tinguished from it on the facts.

The Harrison case dealt with the predecessor of s. 50 of
c. 167 of R.S.0. 1950, which was in force at the date when

1119451 O.R. 1.
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Kearney was injured and which is now s. 105 of R.S.0. 1960, lfff
c. 172. Section 50 read as follows: Co-oPER~

50—(1) The owner of a motor vehicle is liable for loss or damage sus- INsAggl::rcm

tained by any person by reason of negligence in the operation of the motor Agsocrarion
vehicle on a highway unless the motor vehicle was without the owner’s v.
consent in the possession of some person other than the owner or his NEY
chauffeur, and the driver of a motor vehicle not being the owner is liable Cart;n‘_ig‘ht I
to the same extent as the owner. _—

(2) Notwithstanding subsection 1, the owner or driver of a motor
vehicle, other than a vehicle operated in the business of carrying passengers
for compensation, is not liable for any loss or damage resulting from
bodily injury to, or the death of any person being carried in, or upon, or
entering, or getting on to, or alighting from the motor vehicle.

Neither in the Harrison case nor in the case at bar was
the automobile in which the injured passenger was being
carried “a vehicle operated in the business of carrying pas-
sengers for compensation” and we are not concerned with
the numerous decisions in which the scope and meaning of
that phrase have been considered.

At common law the driver of an automobile owes a duty
to a passenger being carried gratuitously in the automobile
to use reasonable care for his safety and if as a result of
negligent driving the passenger is injured the driver is liable
to him for the damages suffered. If the automobile belongs
to someone other than the driver that person is not liable at
common law merely because he is the owner; his liability,
if it exists, must be found in a relationship between him and
the driver which renders him liable for the latter’s negli-
gence or in a relationship between the owner and the pas-
senger which imposes on the former a duty to take care for
the safety of the latter. :

Subsection (1) of s. 50 of The Highway Traffic Act sub-
jects the owner to liability, which did not exist at common
law, if his automobile is being driven with his consent; that
liability is “for loss or damage sustained by any person by
reason of negligence in the operation of the motor vehicle
on a highway”. The foundation of this statutory liability is
negligence in the operation of the automobile. The effect of
subs. (2) which was enacted after subs. (1) had been in force
for about five years, was to provide, subject to the exception
with which we are not concerned, that neither the owner nor
the driver should be liable for loss resulting from bodily
injury to or the death of a passenger caused by negligence in
operating the automobile. If the words of the subsection are
plain and unequivocal the Courts must give effect to them
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}i’:‘_{ . although they bring about what, in the eyes of the common

Co-orzr- law, appears to be a grave injustice.

Insomancs  In the Harrison case, the defendant Krug, who was in

Ass"‘;mml“ poor health, decided to go on a long motor trip. He employed
Kmexsy the plaintiff Miss Harrison to accompany him as a nurse on
menght j.that trip. The car was owned by Krug and driven by one
MecKenzie who was held to be Krug’s servant. Miss Harrison
was injured in a collision caused solely by the negligent
driving of McKenzie. It was held by the Court of Appeal
(i) that although the predecessor of s. 50(2) relieved Krug
from liability qua owner it did not relieve him from liability
qua employer, (ii) that Krug as employer owed a duty (the
precise nature of which is not discussed) to Miss Harrison,
(iii) that this duty was breached by the negligent driving
of McKenzie, (iv) that the defence rested on the doctrine of
commeon employment was not available to Krug, and (v)
that consequently Krug was liable.

I agree with the conclusion of my brother Spence that, on
the assumption I have made above as to the relationship of
the parties at the time of the collision, the appellant is
deprived of the defence of common employment by the
terms of ss. 124 and 125 of The Workmen’s Compensation
Act. The relevant wording of those sections as applicable to
the facts with which we are dealing are as follows:

Section 124:

Where personal injury is caused to a workman (in this case Kearney)
by reason of the negligence of . . . any person (in this case Livesey) in the
gervice of his employer (in this case the appellant) acting within the scope
of hﬁs employment, the workman . . . is entitled to recover from the
employer the damages sustained by the workman by or in consequence of
the injury . . .

Section 125:

A workman shall be deemed not to have undertaken the risks due to
the negligence of his fellow workmen. . . .

The effect of these sections is to deprive the employer of
a defence which was available to him at common law and
to render him liable to his injured employee for the negli-
gence of another of his servants acting within the scope of
his employment to the same extent as he would have been
liable to a person who was not employed by him but not
to any greater extent. The foundation of his liability is the
negligence of his servant who has caused the injury.

Assuming, as I do, for the purposes of this appeal that
Kearney and Livesey at the moment of the collision, were
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fellow servants of the appellant and acting in the course of %
their employment as such servants, it is clear that but for Co-oree-
the provisions of s. 50(2) both Livesey and the appellant p.atawce *
would be liable to Kearney. Counsel for the respondent, ASSWJATION
rightly in my opinion, took the position in the Court of Krarwey
Appeal and in this Court that Livesey is not liable to Cartwright J.
Kearney. Such a Liability is expressly negatived by s. 50(2). —

It is argued, however, that although the liability for the

injury caused directly and solely by Livesey’s negligence is

taken away as against him the result is that, while Livesey

cannot be sued, the liability remains and can be enforced

against the appellant. If this was decided in the Harrison

case then, in my respectful opinion, that decision was wrong

and ought not to be followed.

The error in the reasoning in the Harrison case arose, in
part at least, from considering the effect of the words in
8. 50(2) relieving the owner from liability rather than the
effect of the words relieving the driver from liability. Gil-
landers J.A. said at p. 13:

The provisions now being considered, being directed to the liability of
the owner and driver, should be restricted to their liability qua owner and
qua driver, and I think may not bar a right of action due to some other
relationship. If the appellant has a cause of action against her master by
reason of the negligence of his servant, subs. 2 does not take it away, even
though at the time it arose she was being carried in her employer’s motor

wvehicle.

He does not appear to me to have given adequate considera-
tion to the effect upon the liability of the employer, as such,
of the act of the legislature doing away with all liability of
his employee.

In my view the effect of s. 50(2) is not merely to afford a
personal or procedural defence to the driver but to take
away the passenger’s right of action founded upon the
driver’s negligence. I am unable to impute to the legislature
the intention to free from liability the one person whose
negligence was fons et origo mali and at the same time to
impose liability upon those, morally innocent of any wrong-
doing, who would have been required to answer vicariously
for the driver’s negligence had he remained liable.

Such cases as Smith v. Moss et al.* and Broom v. Morgan?®
do not appear to me to assist the respondent. They were
cases in which a particular personal relationship prevented

1[1940]1 1 K.B. 424. 2119531 1 Q.B. 597.
915265
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the injured person from suing the individual driver. The
nature of the immunity possessed by the driver was
described by Denning L.J. in the last-mentioned case in the
passage from his judgment (at pp. 609 and 610) quoted in
the reasons of my brother Ritchie:

It is an immunity from suit and not an immunity from duty or
liability. He is liable to his wife, though his liability is not enforceable by
action; and, as he is liable, so also is his employer, but with this difference,
that the employer’s liability is enforceable by action.

This may be contrasted with the terms of s. 50(2)
whereby it is liability which is expressly negatived.

In Dyer v. Munday et ol both the servant and his em-
ployer were originally liable to the plaintiff for the damages
caused by the assault committed by the servant. The con-
viction of the servant for common assault merely provided
him with a personal defence.

Some assistance in arriving at the intention of the legisla-
ture may be derived from considering what is now s. 2(2) of
The Negligence Act, R.S.0. 1960, c¢. 261. This reads as
follows:

(2) In any action brought for any loss or damage resulting from bodily
injury to, or the death of any person being carried in, or upon, or entering,
or getting on to, or alighting from a motor vehicle other than a vehicle
operated in the business of carrying passengers for compensation, and the
owner or driver of the motor vehicle that the injured or deceased person
was being carried in, or upon or entering, or getting on to, or alighting
from is one of the persons found to be at fault or negligent, no damages
are, and no contribution or indemnity is, recoverable for the portion of the
loss or damage caused by the fault or negligence of such owner or driver,
and the portion of the loss or damage so caused by the fault or negligence
of such owner or driver shall be determined although such owner or driver
is not a party to the action.

This subsection was first enacted by Statutes of Ontario
1935, c. 46, s. 2(2) which received Royal Assent on the same
day as c. 26 of the same Statutes, by s. 11 of which the pre-
decessor of subs. (2) of s. 50 of The Highway Traffic Act,
R.S.0. 1950, c. 167, was first enacted.

The two provisions are clearly in pari materia. The terms
of 5. 2(2) of The Negligence Act appear to me to indicate
an intention on the part of the legislature, for all purposes
of determining whether liability exists, to identify a pas-
senger who is being carried gratuitously with the negligent
driver of the vehicle in which he is being carried. It appears
to me improbable that the legislature would intend that

1118951 1 Q.B. 742,
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such identification should operate to the advantage of a L%f
wrongdoer whose negligence in driving another car is one of Co-ores-
the causes of the passenger’s injuries but not to the advan- ryarasace
tage of the employer of the driver of the car in which the Associarion

passenger is riding when such employer is morally free from Krasnuy

any blame. Cartwright J.
Where the only breach of the duty to take care for the —

safety of the passenger, whether owed by the driver or the
employer of the driver or the employer of the passenger,
consists of negligent driving on the part of the driver and
liability to the passenger for that negligence is negatived

(not because of some personal immunity from suit possessed

by the driver because of a particular relationship such as

that of husband and wife existing between the passenger

and the driver but by an express statutory provision apply-

ing to the case of every passenger who is being carried
gratuitously) the passenger’s right of action is gone because

the negligent act, liability for which is negatived, is as much

an essential part of the passenger’s cause of action against

his own employer and of his cause of action against the
employer of the driver as it is of his cause of action against

the driver.

If the judgments below are upheld it appears to me that
the plain purpose of s. 50(2) will be defeated as the appel-
lant will be entitled to sue Livesey for indemnity in respect
of the damages it is required to pay to Kearney. Such a right
of indemnity appears to me to be recognized by the decision
of the Court of Appeal for Ontario in McFee v. Joss' and in
that of the House of Lords in Lister v. Romford Ice and
Cold Storage Co. Ltd.? As the question of the existence of a
right of indemnity does not arise directly on this appeal
I refrain from examining the other relevant authorities. A
number of them are examined and discussed in an article by
Mr. Glanville Williams in (1957) 20 Modern Law Review
at pp. 220 and 437,

It is interesting to speculate on the result which would
flow from this Court upholding the rule laid down in the
Harrison case if a case where the facts are similar should
arise in a province where the right of recovery of a passenger
who is being carried gratuitously is not taken away
altogether but is limited to cases in which the driver is
guilty of gross negligence. Suppose it is found as a fact that

1(1924), 56 O.L.R. 578. 2119571 A.C. 555.
91526—5%
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E‘f the driver was negligent but not grossly negligent, the result
Co-orer- presumably would be that the injured passenger could
Insomaacs T€cover from his employer who is also the driver’s employer
Assot:'IATmN but not from the driver, and the employer in turn could
Keagney recover indemnmity from the driver. In my respeectful view
Cartorright J. W€ should not uphold a rule which brings about such
—— anomalous results.

As, for the reasons given above, I agree with the submis-
sion of appellant’s counsel that the Harrison case was
wrongly decided and that the right of action which the
respondent had at common law is taken away by the terms
of s. 50(2) it becomes unnecessary for me to consider the
question, so fully argued before us, whether the case at bar
can be distinguished on its facts from the Harrison case.

I would allow the appeal, set aside the judgments below
and direct that judgment be entered dismissing the respond-
ent’s action. I agree with my brother Ritchie that having
regard to all the circumstances there should be no order as
to costs in any Court.

Jupson J.:—I agree with Spence J. that this appeal
should be dismissed. My agreement is founded solely upon
the judgment of the Ontario Court of Appeal in Harrison v.
Toronto Motor Car Litd. and Krug', which cannot be dis-
tinguished from the present case and unless we are ready to
overrule this case, it must govern.

On the findings made both at trial and on appeal, Kearney
was injured in the course of his employment by the negli-
gent driving of his fellow servant Livesey, who was driving
a car owned by the common master, Co-operators Insurance
Association. Although Kearney cannot succeed against the
driver because of the provisions of s. 105(2) of The High-
way Traffic Act, R.8.0. 1960, c. 172, as a servant injured
in the course of his employment he still has a right of action
against his master and this right of action is not taken away
by s. 105(2).

Part I1 of The Workmen’s Compensation Act does away
with the defence of common employment in this case. Co-
operators Insurance Association, the master and owner of
the car, is liable to its first servant for the negligent driving
of its second servant. There is a master and gervant relation-
ship between both passenger and driver and the owner of

1{1945]1 O.R. 1.



SCR. SUPREME COURT OF CANADA [1965]

the car, as there was in the Harrison case. The passenger-
servant is the plaintiff. He retains his right of action against

the master notwithstanding the statute. I refrain from
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Rrrcui J. (dissenting) :—This is an appeal from a judg- JudsonJ

ment of the Court of Appeal for Ontario' dismissing the
appeal of the Co-operators Insurance Association from a
judgment rendered at trial by Haines J. whereby the
respondent was awarded damages in the amount of $16,800
in respect of personal injuries sustained by him while he
was travelling in an automobile allegedly owned by the
appellant and driven by its servant, one Edward George
Livesey. The learned trial judge gave judgment against
both the appellant and its servant, but the action against
Livesey was dismissed in the Court of Appeal and it was
assumed for the purpose of this appeal that he was not
liable for any of the damage sustained by the respondent.

The respondent conducts a real estate and insurance
business in the town of Meaford and at all times material
hereto was an agent of the appellant “in soliciting insurance
and servicing policyholders . . . .” under the terms of a
written contract which was executed on July 2, 1955. In the
event of a claim being made by any policyholder to whom
the respondent had sold a policy, it was the general practice
of the appellant to send its own adjuster into the area and
it was recognized to be part of the respondent’s duty to
introduce this adjuster to the policyholder and to accom-
pany them both while the loss was being adjusted. On these
occasions the respondent was primarily concerned with
maintaining good relations between himself and his com-
pany on the one hand and the policyholder on the other.
The actual work of adjusting the loss was conducted by the
company’s adjuster. The learned trial judge has found:

. . that both the company and the plaintiff considered it the plaintiff’s
duty to accompany the adjuster on request in the adjusting of losses with

the policyholder. (The italics are mine.)

On November 26, 1957, Livesey, who was one of the
appellant company’s adjusters, drove to Meaford for the

purpose of adjusting a claim for collision damage to the

automobile of one Sewell who had been insured by the
1119641 1 O.R. 101, 41 DLR. (2d) 196.
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E’ff appellant through the agency of the respondent. On his
Co-orer- arrival Livesey went to the respondent’s office and asked

ATORS . . .
Insurance him to make arrangements for meeting the insured and
Ass°‘;',‘_m°x visiting the garage where the damaged car was. It appears
Kmarnmy  that the respondent was busy with some real estate matters
RitchieJ. at the time and did not want to be disturbed, but on
~ Livesey’s insistence he agreed to leave the office and,
although his own car was available, he went with Livesey
so that they could discuss the claim before meeting the
insured, and they drove a few blocks to the F. Stanley
Knight Manufacturing Co. where Sewell was employed.
When Sewell came out, Kearney introduced him to the
adjuster and the three men drove together to the garage
where Livesey discussed the damage with the garage pro-
prietor and after making an arrangement for repairs, which
appears to have been satisfactory to the insured, he drove
with Sewell and the respondent back to the Knight Manu-
facturing Co. where Sewell signed a claim form and returned

to his work.

Having performed the function of introducing the
adjuster to his client and having accompanied them both to
the scene of the adjustment where the insured appeared to
be satisfied, the respondent was anxious to get back to his
office and his real estate deal, and although his office was
only a few blocks away he asked Livesey to drive him back
there. It was on the way back to Kearney’s office that the
accident occurred.

The respondent’s claim is framed on the assumption that
the accident occurred after the work of adjustment had
been completed and that the appellant was under a duty
to provide safe transportation for the respondent while he
was returning from the investigation after he had dis-
charged his obligation to the company in respect of the
Sewell claim.

By paras. 6 and 7 of the statement of claim it is alleged

that:

6. The Plaintiff on the 6th day of November, 1957, in company with
the Defendant, Edward George Livesey, attended to adjust an insurance
claim for the Defendant, Co-Operators Insurance Association, in the east
part of the Town of Meaford, in the County of Grey. Upon completion of
the investigation by the plaintiff and defendant, Edward George Livesey,



S.CR. SUPREME COURT OF CANADA [1965]

the Defendant, Edward George Livesey, drove the Plaintiff in his motor
vehicle in a westerly direction on Boucher Street, in the Town of Meaford,
and negligently failed to observe a railway train approaching from the
south to cross Boucher Street and collided with great force with the said
railway train.

7. The Plaintiff alleges that the Defendants were under a duty to
provide safe transportation to the Plaintiff while attending at and returning

from the said investigation. (The italics are my own.)

The allegation that Livesey was driving “his motor
vehicle” at the time of the accident is not denied in the
pleadings and in the Court of Appeal Aylesworth J.A.
referred to the vehicle as “the car of the defendant Livesey”.
The case was, however, argued before us on the basis that
the appellant was the owner and in any event it will be
seen that the disposition of this appeal does not, in my
view, turn on any question of the ownership of the motor
vehicle, but rather on the question of whether or not, after
the investigation of the claim had been completed, the
respondent was under a duty to the appellant which
required him to return to his office in the Livesey car and
which therefore gave rise to a concomittant duty on the
part of the appellant to ensure his safe carriage to his
destination.

By way of defence the appellant pleaded the provisions
of 8. 105(2) of The Highway Traffic Act of Ontario as
relieving him from all liability for any loss or damage result-
ing from bodily injury to the respondent, and in the alter-
native, pleaded that Livesey and the respondent were
engaged on a joint mission on behalf of the appellant at the
material time so as to give rise to the defence of common
employment.

The relevant sections of The Highway Traffic Act read
as follows:

105—(1) The owner of a motor vehicle is liable for loss or damage
sustained by any person by reason of negligence in the operation of the
motor vehicle on a highway unless the motor vehicle was without the
owner’s consent in the possession of some person other than the owner
or his chauffeur, and the driver of a motor vehicle not being the owner
is liable to the same extent as the owner.

(2) Notwithstanding subsection 1, the owner or driver of a motor
vehicle, other than a vehicle operated in the business of carrying passengers
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for compensation, is not liable for any loss or damage resulting from
bodily injury to, or the death of any person being carried in, or upon, or
entering, or getting on to, or alighting from the motor vehicle.

I agree with both the Courts below that under the author-
ity of the case of Harrison v. Toronto Motor Car Litd. and
Krug* (hereinafter referred to as the Harrison case), s.
105(2) does not have the effect of exempting the owner of
a motor vehicle from the personal duty which rests on him
as the employer of a servant who is injured while a pas-
senger in a motor vehicle in which he is required to drive
in the discharge of a duty arising out of his contract of
employment.

In the present case the learned trial judge found the
driver Livesey to be liable and if this were indeed the case
it would seem to me to follow that, in view of the provisions
of 5. 125 of The Workmen’s Compensation Act, the appel-
lant would be vicariously liable to Kearney for the action-
able negligence of his fellow employee while acting in the
course of his employment. The Court of Appeal has how-
ever found, and it is now conceded, that by reason of
s. 105(2), the driver Livesey is not liable and this gives rise
to the question of whether and if so under what circum-
stances an employer may be held liable for the acts of its
servant when that servant himself is for some reason
immune from liability. This question was argued before us
at length and appears to me to be one of some difficulty and
importance.

Until the decision of Charles J. in Smith v. Moss et al?,
it was widely accepted as a general rule, at least in England,
that vicarious liability did not attach to an employer unless
his servant had committed an actionable tort. This is fre-
quently referred to as ‘“the traditional view of true
vicarious liability”, e.g. (see Salmon on Torts, 13th ed.,,
1961, p. 109; Winfield on Tort, 7th ed., 1963, p. 759). In
Smith v. Moss, however, the plaintiff was injured as the
result of the negligence of her husband in the operation of
his mother’s car and Charles J. held that although under
The Married Women's Property Act the wife could not sue
her husband for a tort, he was at the time of the accident

111945] O.R. 1. 211940] 1 X.B. 424,
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acting as his mother’s agent, and that she was therefore
liable. The judgment is a short one and the conclusion
appears to be based on an analogy which Charles J. drew
between the circumstances before him and the supposed case
of a plaintiff being driven by her husband in a car which
she had hired from a garage where the husband was em-
ployed as a driver.

The difference between the supposed case and the facts
with which Charles J. had to deal is that the wife in the
supposed case had entered into a contract of hire with the
garage proprietor whose liability would therefore not have
been vicarious but personal, whereas in the Smith case no
such personal liability rested on the mother-in-law, and
under the traditionally accepted view of the matter she
would not have been held liable unless her son had been
liable also. Some commentators treat this case as authority
only for the proposition that the position of a husband and
wife under The Married Women’s Property Act constitutes
an exception to the general rule of vicarious liability, (see
Powell’'s Law on Agency, p. 240), while others explain it on
the ground that the wording of that Act, 7.e. “No husband
or wife shall be entitled to sue the other for a tort”, recog-
nizes that there can be a tort between husband and wife but
simply establishes a procedural bar to suit on behalf of
either of them and that the mother-in-law Smith was there-
fore vicariously liable for Smith’s tort, although his wife
was prevented from suing him for it. The decision might
also be treated as an application of what has come to be
known as “the master’s tort” doctrine which will hereafter
be discussed, but as has been indicated, the judgment of
Charles J. was not fully reasoned and he made no reference
to any of these propositions.

Notwithstanding the wide implications which have since
been attributed to the decision of Charles J. in Smith v.
Moss, supra, which was delivered at nisi prius apparently on
the day of the trial, (see 56 T.L.R. 305), it is, in my view,
highly unlikely that the traditional course of the develop-
ment of the law of master and servant would have been in
any way affected by such a “side wind” had it not been for
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1964 the subsequent decision of the Court of Appeal in the case

Coorer- of Broom v. Morgan*, where the husband and wife were
ATORS . . o s

Insurance fellow employees and the wife, having been injured through

ASSOCATION 16 negligence of the husband, in the course of his employ-

KearNEY ment, brought action against their common employer.

Ri‘“_"}f J. In that case the trial judge, Lord Goddard, based his
decision (reported in [1952] 2 All E.R. at p. 1007) in great
measure on ‘‘the master’s tort” doctrine of liability, which
he expressed in the following language at p. 1009:

. although it is common fo speak of the master’s liability as
vicarious, it is nonetheless regarded as the liability of a principal. The
master is just as much liable as though he commits the tort himself because
the servant’s act is his act.

Lord Goddard also referred to the decision of Cardozo
C.J. in the New York Court of Appeals in Schubert v.
Schubert Wagon Co.2, where that distinguished judge said,
at p. 43:

A trespass, negligent or wilful, upon the person of a wife, does not
cease to be an unlawful act, though the law exempts the husband from
liability for the damage. Others may not hide behind the skirts of his
immunity . . .

In the Court of Appeal, Denning L.J., (as he then was)
in dismissing the appeal also relied primarily on the
“master’s tort” doctrine. At the beginning of his judgment,
at p. 607, he observed:

I am aware that the employer’s liability for the acts of his servants
has often been said to be a vicarious liability, but I do not so regard it.

After developing this point at some length, the learned
judge concluded at p. 609 by saying:

My conclusion on this part of the case is, therefore, that the master’s
liability for the negligence of his servant is not a vicarious liability but a
liability of the master himself owing to his faillure to have seen that his
work was properly and carefully done. If the servant is immune from an
action at the suit of the injured party owing to some positive rule of law,
nevertheless the master is not thereby absolved. The master’s Lability is
his own liability and remains on him notwithstanding the immunity of the
servant,

Lord Denning then proceeded to develop an alternative
argument to the effect that the immunity afforded by The

1119531 1 QB. 597. 2(1928), 164 N.E. 42.
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Married Women’s Property Act was a mere rule of pro- E’?j

cedure and not a rule of substantive law. At pp. 609 and Cg;(;l;l;n-

610 he said: INSURANCE
. . . . . . . Association
It is an immunity from suit and not an immunity from duty or liabil- v.

4ty. He is liable to his wife, though his liability is not enforceable by action; KEARNEY
and, as he is liable, so also is his employer, but with this difference, that the Ritehi

1y ree s - itchie J.
employer’s liability is enforceable by action.

The uncertainty raised by the above cases as to the true
basis of the doetrine that a master is vieariously responsible
for the tort of his servant committed in the course of his
employment, was clarified by the House of Lords in Staveley
Iron & Chemical Co. Ltd. v. Jones', hereinafter referred to
as the Staveley case, and although what was there said in
this regard was obiter, the decision is nevertheless widely
regarded as having decisively rejected the “master’s tort”
approach to the question. (See Winfield on Tort, 7th ed.,
1963, at p. 761). I agree with this view.

In the Staveley case, the plaintiff, who was an employee
of the appellant, had been injured as the result of an act
of the appellant’s crane operator and the trial judge, Sellers
J., dismissed the action by applying an extension of the
Tule in' Caswell v. Powell Duffryn Associated Collieries Ltd.2
and holding the crane operator’s act to have been nothing
more than an error in judgment not amounting to negli-
gence. It was the unanimous opinion of the Court of
Appeal® that the crane operator’s act constituted negligence
-on the part of a servant of the company acting in the course
-of her employment, and on this ground the majority of the
Court found the company to be vicariously liable, but
Denning I.J., in a passage which received no support from
‘the other members of the Court, went out of his way to
restate the “master’s tort” theory of liability. He put this
part of his decision on the ground that the fault was the
fault of the employer who, having taken the benefit of such
.a machine as the crane, must acecept the burden of seeing
that it is properly handled, and he then said, at p. 430:

It is for this reason that the employer’s responsibility for injury may
be ranked greater than that of the servant who actually made the mistake:
see Jones v. Manchester Corp, [1952] 2 Q.B. 852, and he remains

1119561 A.C. 627. 2119401 A.C. 152. 3119551 1 QB. 474.
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responsible even though the servant may, for some reason, be immune; see
Broom v. Morgan, (supra). (The italics are my own.)

In the House of Lords this phase of the matter was only
dealt with in the decisions of Lord Morton of Henryton and
Lord Reid. Lord Morton’s reasons were concurred in by
three other members of the Court, but Lord Reid was
speaking only for himself. In expressly rejecting Lord
Denning’s reasoning as disclosed in the last-quoted passage,
Lord Morton said at p. 639:

My Lords, what the court has to decide in the present case is: Was
the crane driver negligent? If the answer is “Yes”, the employer is liable
vicariously for the negligence of his servant. If the answer is “No”, the
employer is surely under no liability at all.

I pause here to say that in my view the learned law Lord
was here using the word ‘“negligence” in the sense of
“actionable negligence”. Lord Morton continues:

Cases such as this, where an employer’s liability is vicarious, are
wholly distinet from cases where an employer is under a personal liability
to carry out a duty imposed upon him as an employer by common law or
statute. In the latter type of case the employer cannot discharge himself
by saying: “I delegated the carrying out of this duty to a servant, and he
failed to carry it out by a mistake or error of judgment not amounting to
negligence.” To such a case one may well apply the words of Denning L.J.:
“[the employer] remains responsible even though the servant may, for
some reason, be immune.” These words, however, are, in my view, incorrect
as applied to a case where the liability of the employer is not personal bui
vicarious. In such a case if the servant is “immune”, so is the employer . ..
This passage in the judgment of Denning, L.J. receives no support in the
judgments of Hodson and Romer L.JJ., and I cannot find that the decisions
in the cases cited by Denning L.J. lend any support to it, though it may be
that the passage is to some extent supported by certain dicta in the first

two of these cases. (The italics are mine.)

The distinction between direct personal liability and
vicarious liabilty of a master has been most clearly
expressed by Rand J. in a much quoted passage from his
judgment in The King v. Anthony', where he says:

There may be a direct duty on the master toward the third person,
with the servant the instrument for its performance. The failure on the

part of the servant constitutes a breach of the master’s duty for which he
must answer as for his own wrong; but it may also raise a liability on the

1119461 S.C.R. 569 at 572.
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gervant toward the third person by reason of which the master becomes 1964

vesponsible in a new aspect. The latter would result from the rule of Co-oPEER-

respondeat superior; the former does not. ATORS
INSURANCE
ASSOCIATION

By reason of the provisions of s. 105(2) of The Highway
Traffic Act, the driver’s act which occasioned the injury
does not constitute a breach of duty giving rise to liability Ritchiel.
against him and accordingly, in my view, the appellant can-
not be held vicariously liable for this act under the rule of
respondeat superior because, as Lord Morton hag said in the
Staveley case, supra, “Where the liability of the employer
is not personal but vicarious. . .. if the servant is immune
80 is the employer”.

In the present case the Courts below did not base their
decision on any application of the rule of respondeat
superior but rather, in finding that the circumstances were
governed by the Harrison case, they decided that the appel-
lant was in breach of a direct personal duty which it owed
1o its injured servant, the existence of which was dependent
upon it being found that Kearney was in the vehicle at the
time of the accident in the discharge of a binding obligation
to be there which arose out of his contract of service and
which in turn gave rise to a concomitant obligation on the
part of the appellant to carry him with due care.

That the decisions of the Courts below were predicated on
the existence of such a duty appears to me to be made plain
by the following excerpts from their judgments. In this
tespect, the learned trial judge said:

v.
KeArNEY

I think it sufficient if I find that in the circumstances as they existed
‘between the parties, that the plaintiff became a passenger pursuant to an
.obligation he owed the defendant company and the defendant company
.and its servants owed to the plaintiff a duty to carry him with due care.
"This I so find.

In the course of the reasons which he delivered on behalf of
the Court of Appeal, Aylesworth J.A. put the matter even
more forcefully when he said:

We think such cases as the Dallas case reported in [1938]1 S.C.R. 244
.and the Hoar case reported in [19381 O.R. 666 are quite distinguishable
from the case at bar upon their respective facts. Here, but not in those
-decisions, the plaintiff was not a free agent as to his movements after com-~
Dletion of the work of adjustment upon which he and Livesey were
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1964 engaged; he had been transported to the place where the work of adjust~
00:1;3- ment occurred in the car of the defendant Livesey and for the very purpose
ATORS of engaging in that endeavour; he was entitled as part of their joint work
f;::cﬁgxﬁx as employees of the other defendant, to be returned in the same vehicle
v to the place whence he came; his employment in that endeavour con-

KEARNEY tinued, in our view, until that had been done, (The italics are my
RitchieJ. OWN.)

In deciding that the appellant’s liability was dependent
upon the respondent having been obliged to be in the vehicle:
at the time of the accident, the Courts below appear to me:
to have been following the principle established in relation
to the English Workmen’s Compensation Act, 1906 in the:
case of St. Helen’s Colliery Co. v. Hewitson', where it was
held that before an employee can recover from his employer
for personal injuries it was necessary for the injured em-
ployee not only to establish that he was in the course of his.
employment in the sense of being on his master’s business:
at the time of the accident, but also that he was in the place-
where the accident occurred because his contract required.
him to be there. In this regard, Hudson J. speaking on:
behalf of himself and Duff C.J., Crockett, Davis and’
Kerwin JJ., in Dallas v. Home Oil Distributors Ltd.? quoted
with approval the language of Lord Wrenbury in the:
Hewitson case at p. 95 where he said:

The man is not in the course of his employment unless the facts are-
such that it is in the course of his employment, and in performance of a
duty under his contract of service that he is found in the place where the-

accident occurs. If there is only a right and there is no obligation binding:
on the man in the matter of his employment there is no liability.

The fact that the Courts below based their decision on:
the existence of such a direct personal duty and that they
at the same time found the present case to be governed by
Harrison v. Toronto Motor Car Ltd. and Krug, is under-
standable having regard to the fact that in the Harrison
case Miss Harrison was under an obligation arising out
of her contract of employment to be in the Krug vehicle
at the time the accident occurred and Mr. Krug was:
accordingly under a direct personal duty with respect to her-
safe carriage which arose under the same contract.

1119241 AC. 59. 2119381 S.CR. 244.
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With the greatest respect for the members of the Court
of Appeal, T am unable to find any evidence to support the
inference that “the plaintiff was not a free agent as to his
movements after completion of the work of adjustment”. It
appears to me to be established by the pleadings and the
evidence that at the time of the accident the respondent was
no longer under any obligation to the appellant arising out
of the Sewell adjustment and it is apparent that the parties
directly concerned did not treat the matter of Kearney driv-
ing back to his office as a passenger in the Livesey car as
being something which he did in the discharge of a duty
which he was obliged to perform under his contract.
Kearney’s evidence in this regard is that:

Mr. Livesey was going back up to Lon Smith’s garage, and I asked him
to leave me back up to my office, because I was anxious to be back there.

Livesey’s evidence is to the same effect. He says of the con-
versation with Kearney after dropping Sewell:

Then I said to him: “Well do you want to come back—come up to
Lon Smith’s with me or shall I drop you at your office?” which I felt was

the only polite thing to do and he said: “No, drop me at the office” and
I would say 45 seconds later there was no car.

In light of all the evidence and having regard to the
sequence of events outlined in the last-quoted passages, I
am of opinion that Kearney was not in the car when the
accident occurred pursuant to any obligation which was
binding on him in the matter of his employment, and I am
therefore unable to find that in the circumstances of the
present case there was any direct personal duty resting on
the appellant with respect to the safe carriage of the
respondent.

I agree with Mr. Justice Aylesworth that XKearney “was
entitled” to be returned from whence he came in the Livesey
vehicle if he wanted to use it, but if he had preferred to walk
the few blocks over to his office or to go and call on a nearby
friend, I am unable to see how it could be said that he was
bound by any obligation to the appellant which would have
prevented him from doing so.

I agree with the Courts below that the doctrine of com-
mon employment is of no assistance to the appellant in view
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of the provisions of s. 125 of The Workmen’s Compensation
Act, R.S.0. 1960, c. 437, but I am of opinion that the effect
of s. 124 of that Act is to make an employer responsible
to an injured employee for the negligent acts of a fellow
servant done in the course of his employment which caused
such injury, in the same way that the employer is respon-
sible to the rest of the world for such negligent acts. I do
not think that the section has the effect of creating a per-
sonal liability in the employer if the injured employee was
not acting in the course of his employment in the sense
above referred to at the time when he sustained the injury.

Like the Court of Appeal, I have confined my considera-
tion of the relative duties of Kearney and his employer to
the period of the return journey when the accident took
place, but if it were necessary to do so, I would hold that
although Kearney had the right to be driven to the garage
by the company’s adjuster, he was not under any compelling
duty to do so arising out of his contract and would not have
been in breach of any obligation owing by him to the com-
pany if he had travelled in his own vehicle.

In view of all the above, I would allow this abpeal, but
having regard to all the circumstances, I would make no
order as to costs.

Appeal dismissed with costs, CARTWRIGHT and RrircHIE
JJ. dissenting.

Solicitors for the defendant, appellant: Phelan, O’Brien,
Phelan & Rutherford, Toronto.

Solicitors for the plaintiff, respondent: McKay &
Schetfele, Meaford.
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DAVID E. ROUMIEU and LAUREL E’E"j
o APPELLANTS; +0ct.99.30
ROUMIETU (Plaintiffs) ........... Nov. 90
AND o
JERROLD BERTNEY OSBORNE

s RESPONDENT,
(Defendant) ........c.cooviiiiit.

ON APPEAL FROM THE COURT OF APPEAL FOR
BRITISH COLUMBIA

Damages—Motor vehicle accident—Personal injuries—Jury’s award reduced
on appeal—Whether Court of Appeal justified in reducing award.

In an action which arose as a result of a motor vehicle accident, liability
for which was admitted by the defendant, the jury awarded the
plaintiff $17,500 damages in respect of the injuries that she had sus-
tained. On appeal, the Court of Appeal set aside the jury’s award and
substituted therefor an award of $6,500; from that judgment the
plaintiff appealed to this Court.

Held (Abbott and Judson JJ, dissenting): The appeal should be allowed
and the award of the jury restored.

Per Taschereau C.J. and Martland and Ritchie JJ.: The Court of Appeal
erred in substituting its own view of the severity of the plaintiff’s
injuries for that of the jury. It was impossible for the Court to say
that the amount of the damages fixed by the jury was so large that the
jury reviewing the whole of the evidence reasonably could not properly
have arrived at that amount. Warren v. Gray Goose Stage Ltd., [1938]
S.C.R. 52, followed ; Praed v. Graham (1889), 24 Q.BD. 53; McCannell
v. McLean, [1937] S.C.R. 341, referred to.

Per Abbott and Judson JJ. dissenting: The task of this Court was to
determine whether it had been shown that the Court of Appeal was
in error, not whether this Court would have done the same thing as
the first appellate Court. The appellant had failed to show that the
Court of Appeal was in any way wrong. Donnelly v. McManus Petro-

leum Ltd., 19501 1 D.L.R. 303, referred to.

APPEAL from a judgment of the Court of Appeal for
British Columbia, setting aside a jury award for damages
for personal injuries received in a motor vehicle accident
and substituting therefor a reduced award. Appeal allowed,
Abbott and Judson JJ. dissenting, and award of jury
restored.

W. J. Wallace and G. W. Baldwin, for the plaintiffs,
appellants,

G. F. Henderson, QC., and B. Crane, for the defendant,
respondent.

. *PresEnT: Taschereau C.J. and Abbott, Martland, Judson and
Ritchie JJ.
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The judgment of the Chief Justice and Martland and
Ritchie JJ. was delivered by

Rrrcaie J.:—This is an appeal from a judgment of the
Court of Appeal of British Columbia setting aside the award
by a jury of $17,500 damages to the appellant in respect of
injuries which she sustained in a motor vehicle accident,
and substituting therefor an award of $6,500.

Liability for the accident which occasioned the injuries
complained of is admitted by the respondent, and the sole
question at issue is whether or not the Court of Appeal was
justified in reducing the jury’s award as it did. There is no
doubt that the Court of Appeal of British Columbia is
empowered to make such a reduction under the provisions
of R. 36 of the British Columbia Court of Appeal Rules
which read as follows:

36. Where excessive damages have been awarded by a jury, if the court
is of the opinion that the verdict is not otherwise unreasonable, it may
reduce the damages without the consent of either party instead of ordering
a new trial.

The rule of conduct for a court of appeal when consider-
ing whether a verdict should be set aside on the ground
that the damages are excessive, has been well described by
Lord Esher in Praed v. Graham?, as being

. .. a8 nearly as possible the same as where the court is asked to set
aside a verdict on the ground that it is against the weight of evidence.
This statement was endorsed by Lord Wright in Mechanical
and General Inventions Co. Ltd. and Lehwess v. Austen?,
and in this Court by Kerwin J. as he then was, in Warren v.
Gray Goose Stage Ltd2, and Deutch v. Martin®.

The principle on which this Court acts in such cases has
been clearly stated by Sir Lyman Duff C.J. in McCannell v.
MecLean?, at p. 343 where he gaid:

The principle has been laid down in many judgments of this Court to
this effect, that the verdict of a jury will not be set aside as against the
weight of evidence unless it is so plainly unreasonable and unjust as to
satisfy the Court that no jury reviewing the evidence as a whole and acting
judicially could have reached it. That is the principle on which this Court
has acted for at least thirty years to my personal knowledge and it has
been stated with varying terminology in judgments reported and unreported.

As a result of the accident in the present case, the appel-
lant sustained cuts to her face, her dentures were broken
1(1889), 24 QB.D. 53. 2119351 A.C. 346 at 358.

3119381 S.C.R. 52 at 59. 4[1943] S.C.R. 366 at 368.
5[1937] S.C.R. 341 at 343.
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in her mouth, her right ankle was badly sprained, her right
shoulder was broken and she had a dislocation of both ends
of the right collar bone. In addition, she complained of a
fractured rib on her left side and she had multiple bruises.
There was evidence, which the jury was entitled to believe,
to the effect that her ankle had suffered an unusual injury
resulting in an arthritic process which might require surgery
in the future in order to control pain, and that it would
require her to curtail her activities. An orthopedic surgeon,
who had examined Mrs. Roumieu the day before the trial,
which was two years and nine months after the accident,
testified, inter alia, that she would have a permanent
deformity in the shoulder which had some cosmetic effect
and that there would always be pain at the outer aspect of
her collar bone.

In the course of the reasons for judgment which he deliv-
ered on behalf of the Court of Appeal, Mr. Justice Lord
made an extensive analysis of the evidence and with the
greatest respect, it appears to me that he fell into the error
of substituting his own view of the severity of these injuries
for that of the jury.

I would adopt as directly applicable to the circumstances
of the present case, the words of Mr. Justice Davis in
Warren v. Gray Goose Stage Litd., supra, at p. 56 where he
said:

Wpile it may be that the general damages were awarded on a generous
scale, there was no firm ground, in our opinion, on which the Court of
Appeal was entitled to set aside the jury’s assessment. This was essentially
a case for a jury and it is quite impossible for the Court to say that the
amount of the damages fixed by the jury was so large that the jury
reviewing the whole of the evidence reasonably could not properly have
arrived at that amount.

I would accordingly allow this appeal with costs, set aside
the judgment of the Court of Appeal and restore the award
of the jury.

The judgment of Abbott and Judson JJ. was delivered by

JupsoN J. (dissenting) :—I would not interfere with the
judgment of the Court of Appeal. The careful and detailed
analysis contained in the unanimous reasons of that Court
satisfies me that they were acting well within their powers
of review of a non-judicial award and that there was no

misunderstanding of the principle to be applied, as set out in
91527—1%
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Warren v. Gray Goose Stage Ltd.*; Deutch and Deutch v.
Martin?.

Our task is to determine whether it has been shown before
this Court that the Court of Appeal was in error, not
whether we would have done the same thing as the first
appellate Court.

In such matters this Court cannot overlook the fact that the question
of damages is intimately related to the surroundings in which they arise
and are determined, and the Court below is so far to be credited with an
intimate appreciation of thoge conditions.

Per Rand J. in Donnelly v. McManus Petroleum Ltd.?
The appellant has not satisfied me that the Court of

Appeal was in any way wrong and I would dismiss the
appeal with costs.

Appeal allowed with costs and the award of the jury
restored, ABBOTT and JupsoN JJ. dissenting.

Solicitors for the plaintiffs, appellants: Wilson, King &
Baldwin, Prince George. ‘

Solicitors for the defendant, respondent: Harper, Gilmour,
Grey & Co., Vancouver.

ABRAM SCHWEBEL .......... (Plaintiff) APPELLANT;

HAVAUNGAR .............. (Defendant) RESPONDENT.

ON APPEAL FROM THE COURT OF APPEAL FOR ONTARIO
Conflict of laws—Status—Parties whose domicile of origin was Hungary
married in that country—Jewish bill of divorcement obtained in
Italy—Parties later acquiring domicile of choice in Israel—Divorce not
recognized wn Italy or Hungary but recognized in Israel—Female
party subsequently married in Ontario while continuing to be domi-
ciled in Israel—Whether Ontario marriage valid.

In 1945 the defendant was married to W in Budapest, Hungary, which
country was their domicile of origin. Before their marriage they had
decided to leave Hungary permanently for Israel and in furtherance
of this intention they left Budapest three weeks after the marriage
and, having put themselves in the hands of a Jewish deputy, started
for Israel in company with many thousands of other Hungarians. In
1948, while still en route to Israel, they obtained a Jewish bill of
divorcement in Italy in conformity with rabbinical law by appearing,

*PrEsENT: Cartwright, Martland, Judson, Ritchie and Spence JJ.

17119381 S.CR. 52,1 D.L.R. 104. 219431 S.C.R. 366, 3 D.L.R. 305.
8119501 1 D. L. R. 303 at 304.
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in the presence of witnesses, before a rabbi at which time a formal
document entitled a “gett” was delivered to the defendant. This
document was not recognized either in Italy or in Hungary as bring-
ing the marriage to an end, but it was so recognized in Israel, where
the defendant and W finally arrived a few weeks after the “gett”
was delivered.

As to W’s life and activities after his arrival in Israel the evidence was
gketchy; as to the defendant, the evidence disclosed that she re-
mained in Israel and lived with her parents. Some years later, while
on a trip to Ontario for the purpose of visiting relatives, the defend-
ant met and married the plaintiff in Toronto. Subsequently, the
plaintiff obtained a declaration in the Supreme Court of Ontario that
the marriage solemnized between the parties at Toronto was null
and void because there was a valid and subsisting marriage then in
existence between the defendant and W. On appeal by the defendant
the judgment at trial was set aside. With leave of the Court of
Appeal, an appeal by the plaintiff was then brought to this Court.

Held: The appeal should be dismissed.

The manner of their coming to Israel was such as to justify a finding
that immediately upon their arrival W and the defendant acquired
a domicile of choice in that country, where the dissolution of their
marriage was recognized from the moment when the “gett” was
delivered to the defendant, and where each of them therefore had the
status of a single person with full capacity to enter into a valid and
binding contract of marriage. The defendant was thereafter free to
continue and did continue to be domiciled in Israel as an unmarried
woman until the time of her marriage to the plaintiff. Accordingly,
at the time of her marriage in Toronto the defendant had the capac-
ity to marry according to the law of the country where she was
then domiciled.

Although, as a general rule, under Ontario law a divorce is not recognized
as valid unless it was so recognized under the law of the country
where the husband was domiciled at the time when it was obtained,
the Court of Appeal was correct in its conclusion that, for the limited
purpose of resolving the difficulty created by the peculiar facts of
this case, the governing consideration was the status of the defendant

under the law of her domicile at the time of her second marriage

and not the means whereby she secured that status.
Bell v. Kennedy (1868), L.R. 1 Sc. & Div. 307, referred to.

APPEAL from a judgment of the Court of Appeal for
Ontario', allowing an appeal from a judgment of McRuer
CJ.H.C. granting a declaration of nullity of marriage.
Appeal dismissed.

H. W. Silverman, for the plaintiff, appellant.

G. D. Finlayson, Q.C., and J. H. Francis, for the defend-
ant, respondent.

The judgment of the Court was delivered by
Rircaie J.:—This is an appeal brought with leave of
the Court of Appeal of Ontario from a judgment of that

1719641 1 O.R. 430, 42 D.L.R. (2d) 622.

149
1964

—_——
SCHWEBEL
v,
Unoar



150 RCS. COUR SUPREME DU CANADA [1965]

194 Court' setting aside the judgment rendered at trial by
Scawmse. McRuer C.J.H.C. which had declared that the marriage
Umean  SOlemnized between the parties at Toronto on April 6, 1957,
—— _ was null and void because there was a valid and subsisting
Ritchie J. . . .

—  marriage then in existence between the respondent and

one Joseph Waktor.

At the time of his marriage to the respondent, the
appellant was a bachelor domiciled in the Province of
Ontario and the couple thereafter lived together in Toronto
where their daughter was born in 1958, but differences
appear to have developed between them which culminated
in the present litigation.

In essence the argument advanced on behalf of the appel-
lant is that the validity of the bill of divorcement granted
before a rabbinical court at Trani, Italy, which purported
to dissolve the respondent’s first marriage was not, at the
time when it was granted, recognized in Hungary which
was then the country of Waktor’s domicile and accordingly
that it should not be recognized in the Province of Ontario.
It is further contended, as the learned trial judge has found,
that the evidence does not justify a finding that Waktor
had acquired a domicile of choice in Israel, where his mar-
riage was regarded as having been legally dissolved, and
that the respondent therefore never lost her status as
Waktor’s wife according to the law of his domicile of origin
in Hungary which should be recognized in the Courts of
Ontario as the status which she had at the time of her
marriage to the appellant.

The respondent, who was born in Hungary, was married
to Waktor in Budapest in 1945 when she was 19 years of
age. Before her marriage she had decided to leave Hungary
for Israel, and Waktor’s position in this regard can best
be gathered from the following excerpts from the respond-
ent’s examination for discovery:

Q. Where were you born? A. I was born in Hungary.

Q. And you lived there all your life prior to this marriage with
Joseph Waktor? A. Yes.

" Q. What about Joseph Waktor? Do you know where he lived? A. He
once went to Israel and after came back.

Q. Was he in business in Hungary, or was he a teacher? What was
his occupation? A. He was in the army and after in a forced labour
camp.

1119641 1 O.R. 430, 42 D.LR. (2d) 622.
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Q. But, he always had lived in Hungary? A. He went to Israel for
two years previous to our marriage.

Q. When was that he went to Israel? A. Before he was in—it must
be in the service.

Q. That was in the early thirties? A. I don’t know.

Q. And then he came back to Hungary? A. Yes, he could’nt get back.

Q. And he continued to live in Hungary? A. He was in the labour
camp, yes.

And again in her examination-in-chief:

Q. And what happened after you were married? Did you decide to
leave Hungary? A. We decided to leave Hungary after we got
married.

Q. You had made up your mind to leave before you got married?
A.T made up my mind when the Germans was in, that I will leave
Hungary after the War.

Q. And was Mr. Waktor of the same mind? A. Yes.
Q. Where did you intend to go? A. To Israel.
Q. And is that where your husband intended to go? A. Yes.

In furtherance of this intention, the newly married couple
left Budapest a few weeks after the marriage and started for
Israel in company with many thousands of other Hun-
garians. For the purpose of the journey the respondent
testified that they put themselves “in the hands of a Jewish
deputy, an Israeli deputy” who appears to have been repre-
senting “a few Jewish people who arranged to get people
out of Europe to Israel” of whom the respondent says:
“They was only organized to take people from all over the
'world, but mostly from European countries to Israel”.

It is to be inferred from the evidence that the Waktors
left Hungary having already decided that they would never
return, but it does not appear to me that they are to be
characterized as “political refugees” in the sense of being
people who left under the fear of political oppression. In
the case of refugees of the latter type, the possibility of the
return of a political climate which would make it safe and
practical for them to come home is always a factor to be
considered before drawing the inference that they have
formed a permanent intention to remain in another coun-
try. In the case of the Waktors, however, it appears to me
that the dominant motive in their departure was not so
much a desire to get away from Hungary as it was their
decision to become a pdrt of the new community then in
the process of development in Israel which was the country
of their racial origin.
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Lgff For nearly three years the couple moved from one dis-

Scewese. placed persons camp to another in Germany and Italy en
Usean  Toute to Israel and in October 1948, when they had reached
Ridieg, *Camp at Trani in Italy, which proved to be the last stage
——  of their journey, they obtained a Jewish bill of divorcement
in conformity with rabbinical law by appearing, in the
presence of witnesses, before the rabbi in the camp at
which time a formal document entitled a “gett” was deliv-
ered to the respondent. This document was not recognized
either in Italy where it was delivered or in Hungary which
was the Waktors’ domicile of origin as bringing the mar-
riage to an end, but it was so recognized in the State of Israel
and a few weeks later, when the Waktors finally landed
there, they were recognized as having had the status of
unmarried persons under the law of that county from the

time when the “gett” was delivered.

As T have indicated, there is evidence to the effect that
Waktor had lived in Israel for two years before his marriage
and that on his return to Hungary he had not been able to
get back to Israel because he was placed in a forced labour
camp. This affords some ground for the suggestion that
when he left Hungary for Israel after his marriage he was
returning to a country where he had already established a
domicile of choice, and that he was therefore domiciled in a
jurisdiction which recognized the validity of a Jewish bill of
divorcement at the time when the “gett” was delivered to
the respondent at Trani. I do not, however, think that the
evidence is sufficiently clear and precise to justify a finding
to this effect.

The evidence as to Waktor’s life and activities after his
arrival in Israel is sketchy but in the course of proving that
he was still alive at the time of the respondent’s second
marriage, the appellant’s counsel led evidence to show that,
as far as was known, he had remained in Israel from the
time that he arrived there, and an extract was introduced
from a registration in the census book at Tel Aviv which is
dated August 16, 1962, and which states that Waktor is
single, that his religion and nationality are Jewish and that
he is a resident of Israel from November 20, 1948.

The respondent’s evidence discloses that she lived in

Israel with her parents for seven and a half years after her
arrival and that it was on a trip to New York and Toronto
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for the purpose of visiting relatives that she met and
married the appellant.

The learned Chief Justice who presided at the trial of
this action decided that the respondent was not domiciled
in Israel at the time of her second marriage on the ground
that while she was in Italy she still retained the domicile
of her first husband which was Hungary and that the evi-
dence necessary to support a finding that Waktor had
established a domicile of choice in Israel was lacking in this
case.

Although there is a presumption against a change of
domicile, and the intention to remain permanently in a
country other than the country of origin must be accom-
panied by actual residence in the new country in order to
establish a domicile of choice, there may nevertheless be
circumstances which so clearly indicate the existence of an
intention to remain permanently in the new country that
the mere fact of arrival there is enough to establish the new
domicile. This proposition finds support in Dicey’s Con-
flict of Laws, 7th ed., p. 96, where it is stated:

It is not, as a matter of law, necessary that the residence should be
long in point of time: residence for a few days or even for part of a day is
enough. Indeed, an immigrant can acquire a domicile immediately upon
his arrival in a country in which he intends to settle. The length of the
residence is not important in itself: it is only important as evidence of
animus manendi.

In Cheshire’s Private International Law, 6th ed., at p. 174,
it is said: ,

On the other hand, time is not the sole criterion of domicil. Long
residence does not constitute nor does brief residence negate domieil.

Everything depends upon the attendant circumstances, for they alone dis-
close the nature of the person’s presence in a country.

These views appear to me to be consistent with the obser-
vations of Lord Chelmsford in Bell v. Kennedy®, where he
had oceasion to say:

It may be conceded that if the intention of permanently residing in
a place exists, a residence in pursuance of that intention, however short,
will establish a domicile.

It would, in my view, be difficult to conceive of circum-
stances pointing more forcefully to the existence of an
intention to permanently reside in a new domicile than
those which were present in the case of the Waktors who,
on leaving their domicile of origin, immediately placed

1(1868), L.R. 1 Sc. & Div. 307.
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1964 themselves in the hands of a deputy of the country to which

S they were destined and who thereafter lived for three years

U;z)im in a community of Jewish people all sharing the common
Ry Purpose of settling in the country of their racial origin.

— As T have indicated, Chief Justice McRuer did not con-
sider that the evidence of Waktor’s movements after land-
ing in Israel was sufficiently clear and satisfactory to war-
rant a finding that he had acquired a domicile of choice
there, but in my view any frailties which may be thought
to exist in that evidence are more than offset by the circum-
stances preceding his arrival which point so clearly to the
existence of his long-held intention to settle in the new
country. I accordingly agree with the conclusion reached
by MacKay JA. in the course of the reasons for judgment
which he delivered on behalf of the Court of Appeal where
he says:

On a reading of all the evidence in this ease, I think the proper con-
clusion is that Waktor (1) had an intention to abandon his domicile of
origin in Hungary, and (2) to establish a domicile of choice in Israel; and
did so.

I am, however, of opinion that the emphasis which the
Courts below have placed on the evidence or lack of evi-
dence as to Waktor’s movements after he came to Israel
is unnecessary in the present case. In my view the manner
of their coming was such as to justify a finding that imme-
diately upon their arrival the Waktors acquired a domicile
of choice in Israel where the dissolution of their marriage
had been recognized as valid from the moment when the
“gett” was delivered to the respondent, and where each of
them therefore had the status of a single person with full
capacity to enter into a valid and binding contract of mar-
riage. The respondent was thereafter free to continue and
did continue to be domiciled in Israel as an unmarried
woman until the time of her marriage to the appellant.

I am accordingly of opinion that at the time of her mar-
riage in Toronto the respondent had the capacity to marry
according to the law of the country where she was then
domieciled. This does not, however, solve the whole problem
because as a general rule, under Ontario law a divorce is not
recognized as valid unless it was so recognized under the
law of the country where the husband was domiciled at the
time when it was obtained, and although the validity of:-the
Jewish divorce was at all times recognized in Israel where
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the Waktors established a domicile of choiee within three
weeks of it having been granted, it was never so recognized
according to the law of the husband’s Hungarian domicile
of origin.

The Court of Appeal of Ontario has treated these singular
circumstances as constituting an exception to the general
rule to which I have just referred. In the course of his
reasons for judgment Mr, Justice MacKay has thoroughly
and accurately summarized and discussed the authorities
bearing on this diffieult question and it would in my view
be superfluous for me to retrace the ground which he has
covered so well. I adopt his reasoning in this regard and
agree with his conclusion that, for the limited purpose of
resolving the difficulty created by the peculiar facts of this
case, the governing consideration is the status of the re-
spondent under the law of her domicile at the time of her
second marriage and not the means whereby she secured
that status.

For all these reasons I would dismiss this appeal with
costs.

Appeal dismissed with costs.

Solicitor for the plaintiff, appellant: H. W. Silverman,
Toronto.

Solicitors for the defendant, respondent: McCarthy and
McCarthy, Toronto.

SAMUEL SILVESTRO .................. APPELLANT;
AND
HER MAJESTY THE QUEEN ........... RESPONDENT.
ON APPEAL FROM THE COURT OF APPEAL FOR ONTARIO

Criminal low—Common betting house and book-making—Trial judge ez~
pressing doubt as to modus operandi—W hether necessary for Crown to
prove precise manner in which offence committed—Criminal Code,
1963-64 (Can.), c. 61, ss. 21, 168, 169, 176(1), 177(1)(e), 692(4)(1),
597(2).

The accused was charged with keeping a common betting house and engag-
ing in book-making. The trial judge found that there was a prima facie
case against him on both charges. However he acquitted him on the

*PrEsENT: Taschereau C.J. and Cartwright, Fauteux, Ritchie and
Spence JJ.
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ground that the first charge had not been proved beyond a reasonable
doubt. The Crown appealed to the Court of Appeal and contended that
the magistrate erred in holding that the Crown should have proved
affirmatively the precise manner in which the offence was committed.
The Court of Appeal reversed the judgment at trial and substituted
verdicts of guilty in respect of the two charges. The accused appealed
to this Court.

Held (Cartwright and Spence JJ. dissenting): The appeal should be
dismissed.

Per Taschereau C.J. and Fauteux and Ritchie JJ.: In order to sustain a
conviction under s. 176(1) of the Code it is not necessary that there
should be direct evidence of the accused having either received or
recorded a bet, it being enough, under the provision s. 168(1)(¢), if it
be proved that he kept a disorderly house for the purpose of “enabling
any person to receive bets”. Once it has been established that the
accused was the keeper of such a house, it is not necessary for the
Crown to prove affirmatively the manner in which bets were received
or recorded therein. The accused would necessarily have been found
guilty by the magistrate but for this error in law, The Court of Appeal
was justified in entering a verdict of guilty with respect to these
offences.

Per Cartwright and Spence JJ., dissenting: The magistrate did not mis-
direet himself but was merely putting to himself the well-known rule
in Hodge’s case. The magistrate was putting to himself the basic
proposition of criminal jurisprudence that the Crown must prove its
case beyond a reasonable doubt.

APPEAL from a judgment of the Court of Appeal for
Ontario', setting aside two verdicts of acquittal and sub-
stituting therefore verdicts of guilty. Appeal dismissed,
Cartwright and Spence JJ. dissenting.

A. Maloney, Q.C., and B. Clive Bynoe, for the appellant.
F. W. Callaghan, for the respondent.

The judgment of Taschereau C.J., and Fauteux and
Ritchie JJ, was delivered by

Rrrcuie J.:—This is an appeal brought pursuant to
597(2) of the Criminal Code from a judgment of the Court
of Appeal of Ontario® setting aside two verdicts acquitting
the appellant of the offences of keeping a common betting
house and of book-making which were entered by Magis-
trate Howitt of the City of Guelph on August 14, 1963,
and substituting therefor verdicts of guilty in respect of
the following charges:

1. Samuel Silvestro on the 24th day of April and one month previous
thereto at the City of Guelph A.D. 1963 in the County of Welling-
ton did unlawfully keep 'a disorderly house to wit: a common bet-

1719641 1 O.R. 602, 2 C.C.C. 116, 42 C.R. 184,
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ting house at 165 Ferguson Street in the City of Guelph contrary
to the Criminal Code Sec. 176(1).

2. Samuel Silvestro on the 24th of April and one month prior thereto
" at the City of Guelph, AD, 1963 in the said County of Wellington
did unlawfully engage in bookmaking contrary to the Criminal
Code Sec. 177(1) (e).
It appears to me to be desirable to analyze the nature of
these charges before proceeding to a consideration of the
question of law raised by this appeal.

As to the first charge, the relevant sections of the
Criminal Code read as follows:

176. (1) Every one who keeps a common gaming house or common
betting house is guilty of an indictable offence and is liable to imprison-
ment for two years.

168. (1) In this Part,

(¢) “common betting house” means a place that is opened, kept or
used for the purpose of

(i1) enabling any person to receive, record, register, transmit or
pay bets or to announce the results of betting.

(h) “keeper” includes a pérson who
(i) is an owner or occupier of a place.

(e) “disorderly house” means a common bawdy-house, a common bet-
ting house or a common gaming house.

169. In proceedings under this Part,

(a) evidence that a peace officer who was authorized to enter a place
was wilfully prevented from entering or was wilfully obstructed
or delayed in entering is prima facie evidence that the place
is a disorderly house.

It will be seen from the above that any keeper of a dis-
orderly house which is opened, kept or used for the purpose
of enabling any person to receive bets is guilty of keeping
a common betting house contrary to 176(1).

As to the second charge, the relevant provisions of the
Criminal Code read as follows:
177. (1) Every one commits an offence who
(e) engages ... in the business or occupation of betting, or . . .
21. (1) Every one is a party to an offence who
() does or omits to do anything for the purpose of aiding any person
to commit it . ..
It will accordingly be seen that anyone who does anything
for the purpose of aiding another to engage in the occupa-
tion of betting is guilty of an offence under this section.
In the present case the learned Magistrate made the
following findings of fact:

1. As to the premises being a disorderly house:
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1964 I find as a fact that entry was wilfully delayed by the accused and

— therefore, there is a prima facie evidence that the place is a disorderly
SILvESTRO house

v.
THE QUEEN

2. As to the appellant being the keeper of the premises:
Ritchie J. Although counsel for the accused strenuously argued that there was
not sufficient evidence to establish that the accused Silvestro was the
keeper of the premises, I find as a fact that he was.

3. As to certain telephone calls made to the premises in
question while the telephone was being monitored by the
police:

I find as a fact that the telephone conversations were accurately
recorded and that such evidence is admissible to prove the nature, character
and atmosphere of the premises but not proof of the matters asserted . ..
The conversations were about placing bets on horses that were running at
various race tracks that day. Such evidence standing by itself, is not
enough to substantiate a conclusion that the premises were being kept
for betting. It is evidence of some value, however, tending to prove the
charge.

In my opinion, the learned Magistrate’s finding that the
telephone conversations were properly recorded carries with
it an acceptance of the record as to the number of betting
messages which were received over the telephone at the
premises while the police were listening in, and this dis-
closes that between 1:35 and 2:34 p.m. there were eleven
such calls, eight of which took place in the first twenty-
eight minutes.

None of these findings of fact was disturbed by the Court
of Appeal and I can see no basis for interfering with them
in this Court. When they are read together, I am unable
to construe these findings as amounting to anything other
than a prima facie case that the appellant was the keeper
of a disorderly house which was used for the purpose of
enabling persons to receive telephone messages about plac-
ing bets on horses, and this, in my opinion, constitutes an
offence under s. 176(1) of the Criminal Code. In my view
also, a keeper of a common betting house is one who does
something for the purpose of aiding other persons to engage
in the occupation of betting, and I am therefore of opinion
that having regard to the provisions of s. 21, the findings
of fact above referred to also constitute a prima facie case
under s. 177(1) (e). Notwithstanding the above, however,
the learned Magistrate, after considering all the evidence,
was left in doubt as to the guilt of the appellant on both
charges, and it is the question of whether or not his doubts
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were founded solely on an error in law which forms the
subject of this appeal.

No evidence was called for the defence, and the consider-
ations which gave rise to doubt in the Magistrate’s mind
appear to me to be illustrated by the following excerpts from
his reasons for judgment:

1. I feel that in order to register a conviction not only must I find
as fact that the accused received and recorded bets, but also I
must outline and describe how he did it, This I find a little diffi-
cult to do as I am faced on the one hand with the suggestion that
the accused used a flash board on which to record bets and on the
other hand with the suggestion that he used the arborite table top
for this purpose.

2. There is no direct evidence that the accused received or recorded
a bet.

3. In the present case I am left wondering just what method the
accused used to carry out his alleged illegal activity. There are
no betting slips and scratch sheets in evidence. Also, I think it is
obvious that a book maker must have some printed or written
record of the day’s racing contestants immediately at hand, as a
reference before receiving a bet. In the case before me there is no
sign of any such information. Admittedly there were the news-
papers in the parked automobile but they were not being used at
the time of the raid.

4. I feel the evidence is not strong enough and it does not disclose
with reasonable certainty his method of operation.

The following question of law was stated in the notice
of appeal of the Attorney-General of Ontario to the Court
of Appeal: .

The learned Magistrate erred in law in holding that in order to convict
the accused it was necessary for the Crown to prove affirmatively the
precise manner in which the offence was committed.

It is true that the question so stated does not embody
the exact language used in the reasons for judgment de-
livered at trial, but it does appear to me that in acquitting
the appellant the learned Magistrate made it clear that he
was acting in accordance with his opinion that in order
to conviet it was necessary for him to have affirmative proof,
not only that the accused received bets, but also that he
recorded them and that there must in addition be proof,
amounting to reasonable certainty, of the manner in which
these things were done.

In my view, one of the questions of law raised by the
opinion so expressed by the Magistrate is fairly reflected in
the question posed by the notice of appeal.

It will be noted that a substantial part of the difficulty
which led the Magistrate to hold that the first charge was
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not proved beyond a reasonable doubt sprang from his being
under the impression that in order to conviet he must
be satisfied as to how the bets were recorded. In fact, as
Roach J.A. has pointed out in the course of his reasons for
judgment rendered on behalf of the Court of Appeal, the
learned Magistrate, like the Court of Appeal of Ontario in
Regina v. Failkaw', was wrong in considering that the
recording of bets is an essential ingredient of the offence
under s. 176(1). Indeed, in order to sustain a conviction
under that section it is not necessary that there should be
direct evidence of the accused having either received or
recorded a bet, it being enough, under the provisions of
8. 167(1)(c), if it be proved that he kept a disorderly house
for the purpose of “enabling any person to receive bets”.
Once it has been established that the accused was the keeper
of such a house, it is not necessary for the Crown to prove
affirmatively the manner in which bets were received or
recorded therein.

As I consider that the findings of fact above referred to
constitute a prima facie case of guilt as to both charges,
and as there was no evidence for the defence, I am of opinion
that the accused would necessarily have been found guilty
by the learned Magistrate but for the errors in law which
I have indicated, and I am of the further opinion that the
Court of Appeal, in the exercise of the jurisdietion conferred
upon it by s. 592(1) (1) of the Criminal Code, was justified
in entering a verdict of guilty with respect to these offences.

I would accordingly dismiss the appeal.

The judgment of Cartwright and Spence JJ. was deliv-
ered by

SeEncE J. (dissenting) :—This is an appeal by the accused
from the judgment of the Court of Appeal for Ontario?
dated January 31, 1964. By that judgment, the Court of
Appeal for Ontario allowed the appeal of the Attorney
General for Ontario from the acquittal of the accused by
His Worship Magistrate Howitt on August 14, 1963. The

accused had been charged with two offences as follows:

. (1) On the 24th day of April and one month previous A.D. 1963, at
the City of Guelph in the said County of Wellington did unlaw-
fully keep a disorderly house, to wit: a common betting house at
165 Ferguson Street, in the City of Guelph, contrary to the
Criminal Code, Section 176, subsection (1).
and

1119631 2 C.C.C. 42, 40 CR. 151.
2[1964] 1 O.R. 602, 2 C.C.C. 116, 42 CR. 184,
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(2) On the 24th day of April and one month prior thereto at the City
of Guelph A.D. 1963, in the said County of Wellington did unlaw-
fully engage in bookmakmg, contrary to the Criminal Code, Sec-
tion 177, subsection (1)(e).

The trial took place on June 26, 1963, the learned
magistrate reserved judgment, and on August 14, 1963, gave
written reasons for the acquittal of the accused upon both
charges.

The Attorney-General for the Province of Ontario
appealed to the Court of Appeal for Ontario by notice of
appeal dated August 23, 1963. I repeat in full the grounds of
appeal set out therein:

The learned Magistrate erred in law in holding that in order to con-
vict the accused it was necessary for the Crown to prove affirmatively the
precise manner in which the offence was committed.

The Court of Appeal for Ontario gave effect to this
ground of appeal. In the course of his judgment, Roach J.A.
said :

The question of law on which the Attorney General founds this appeal
is stated in his notice of appeal, thus:

The learned Magistrate erred in law in holding that in order to
convict the accused it was necessary for the Crown to prove affirma-
tively the precise manner in which the offence was committed. -

In my opinion that objection as applied to these charges is well taken
and the learned Magistrate misdirected himself.

The appellant urged many grounds of appeal before
this Court. In my view, the appeal may be decided by
reference only to the first thereof, i.e., thdt the learned
magistrate did not misdirect himself and that the state-
ment quoted inaccurately in the notice of appeal was not
an attempt by the magistrate to direct himself at all. It
is probably unnecessary to cite at length the reasons for
the judgment given by the learned magistrate and a short
summary thereof will be sufficient. Firstly, the magistrate
found upon evidence that the provisions of s. 169(a) of the
Code applied to the circumstances and that there was prima
facie evidence that the premises were a disorderly house.
Secondly, the learned magistrate found that the accused
was the keeper of that house. Thirdly, the learned magis-
trate found that the telephone messages adduced in evidence
as having been received at the premises by an officer in
the hour which followed the officer’s entry upon the prem-

ises were accurately recorded in the tape recording produced
91527—2
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as a witness. Fourthly, the magistrate recounted the other
evidence as to what was found in the premises and outside
the premises in an automobile, and then continued:

The evidence which I have outlined is wholly circumstantial. There
is no direct testimony that the accused received or recorded a bet. The
Crown asks that a conviction be made, suggesting that evidence indicates
that the accused received bets over the telephone and recorded them in
pencil on the arborite table top or on flash paper, which paper burns
instantly on being ignited. Tt is argued that the burnt match points to the
fact that flash paper was used. Further, it is submitted that the pencil
found on the accused man was used to record the bets on the table and
the smudge mark or marks, barely discernable, on the table, were made
after the face cloth was used in an effort to destroy all evidence of bets
having been so recorded.

I feel that in order to register a conviction not only must I find as
fact that the accused received and recorded bets, but also I must outline
and describe how he did it. This I find a little difficult to do as I am faced
on the one hand with the suggestion the accused used flash paper on which
to record bets and on the other hand, with the suggestion that he used the
arborite table top for this purpose.

Also I feel that in cases of this kind, I should look for very tangible
evidence. The circumstantial evidence, although any part of it may be
capable of innocent interpretation, should be closely connected so that the
cumulative effect should almost impel me to find the accused guilty. The
evidence should be inconsistent with any other rational conclusion of
innocence.

In the present case I am left wondering just what method the accused
used to carry out his alleged illegal activity. There are no betting slips
and seratch sheets in evidence. Also, I think it is obvious that a book maker
must have some printed or written record of the day’s racing contestants
immediately at hand, as a reference before receiving a bet.

In the case before me, there is no sign of any such printed information.
Admittedly there were the newspapers in the parked automobile but they
were not, being used at the time of the raid. The gist of the offence is the
keeping of the premises for betting (and I emphasize “keeping”). No doubt,
Samuel Silvestro is a keeper, but there is some evidence, the admissibility
of it being doubtful, that a Frank Silvestro is involved. Did the accused
use the name of Frank Silvestro in answering the telephone or was a Frank
Silvestro actually engaged or about to engage in receiving and recording
bets on the 24th day of April 19637 Do Frank and Samuel Silvestro work
together in such an illegal enterprise? These questions are not answered.

It may be that a man is so enveloped by a web or network of inculpa-
tory evidence, that it is incumbent upon him to make an explanation or
be convicted. This is not so here. I am left to draw too many inferences
in order to reach the conclusion that the accused is guilty. Although my
suspicions are strong that the accused was carrying on betting operations
at 165 Ferguson Street, I feel the evidence is not strong enough and it
does not disclose with reasonable certainty his method of operation.

It is the sentence from that portion of the learned magis-
trate’s reasons reading, “I feel that in order to register
conviction not only must I find it a fact that the accused
received and recorded bets but also I must outline and
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describe how he did it”, that the Crown took the proposition lfff
set out in its notice of appeal. It should first be noted that Sovesreo
the magistrate is not even purporting to say what the g, aUEEN
Crown must prove, he says rather what he must do. He —
has pointed out the circumstantial nature of the evidence pefoe-.
and, of course, there was no other kind of evidence, and

by saying, “the circumstantial evidence although any part

of it may be capable of innocent interpretation, should be

closely connected so that the cumulative effect should

almost impel me to find the accused guilty”, he was putting

to himself the well-recognized rule in Hodge’s case'. When

he says, “I am left to draw too many inferences in order

to reach the conclusion that the accused is guilty. Although

my suspicions are strong that the accused was carrying

on betting operations at 165 Ferguson Street, I feel the
evidence is not strong enough and it does not disclose with
reasonable certainty his method of operation”, the learned
magistrate is putting to himself again the basic proposition

of criminal jurisprudence that the Crown must prove its

case beyond reasonable doubt, and when the magistrate

used the words objected to and which I have quoted above,

the magistrate was simply saying what he felt he should

be able to determine in order to come to his conclusion

beyond reasonable doubt. It may well be that neither the
members of the Court of Appeal nor I, had we heard the
evidence adduced at trial, would have any reasonable doubt,

but it is not a doubt in our minds which is at issue, it is a
reasonable doubt in the mind of the learned magistrate who

tried the charges.

I therefore am of the opinion that the appeal should be
allowed, the judgment of the Court of Appeal reversed,
and that of the magistrate restored.

Appeal dismissed, CArTwrIGHT and SPENCE JJ. dissent-
ng. : .

Solicitors for the appellant: Maloney & Hess, Toronto.

" Solicitor for the respondent: W. C. Bowman, Toronto.

1(1838), 2 Lewin C.C. 227, 168 E.R. 1136.
91527—23
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SA MAJESTE LA REINE (Demanderesse) ..APPELANTE;

ET

DOCTEUR J. L. SYLVAIN er GUY
SYLVAIN (Défendeurs) .........

EN APPEL DE LA COUR DE L’E’}CHIQUIER DU CANADA

INTIMES.

Dommages— Commettant et préposé—Couronne—Automobile—Soldat
blessé dans un accident d’automobile—Réclamation pour perie de
service—Pas de recours sous Uart. 1063 du Code civil de Québec.

Une automobile appartenant 8 'un des défendeurs et conduite par son fils
entra en collision avee une automobile conduite par un militaire, avee
le résultat que ce militaire ainsi que ses quatre passagers, tous mem-
bres des forces armées, furent blessés. Plus de deux ans aprés cet
accident la Couronne, se basant uniquement sur Uart. 1053 du Code
Civil, poursuivit les défendeurs en Cour de V'Echiquier, pour leur
réclamer & titre de dommages les déboursés pour soins médicaux pro-
digués & ces militaires et les sommes versées en solde durant la
période de leur indisponibilité. La Cour de I'Echiquier rejeta Yaction.
Dol le pourvoi devant cette Cour.

Arrét: L’appel droit &tre rejeté.

Excluant de la considération 'action per quod servitium amisit de la Com-
mon Law qui n'existe pas dans le droit civil de Québee, il faut
envisager le recours de la Couronne comme étant une action directe
dirigée par le maltre contre le responsable d'un quasi-délit causant
des 1ésions ou blessures corporelles & son serviteur, pour 8tre remboursé
des sommes qu'il a déboursés & cette occasion au bénéfice du serviteur.
Si l'accident résulte de la faute d'un tiers, le maftre n’a pas contre
ce tiers une action personnelle fondée sur l'art. 1053 pour se rem-
bourser des sommes qu'il & dil, en satisfaction d’une obligation con-
tractuelle ou statutaire, verser au bénéfice de son serviteur. Dans le
droit eivil Vindisponibilité du serviteur ou la privation de ses services
ne suffit pas per se et sans plus 4 constituer un dommage donnant
lieu, en droit, & réparation, et les prestations imposées contractuelle-
ment ou statutairement au mattre au bénéfice du serviteur ne peuvent,
4 elles seules, servir de fondement ou mesure des dommages. Le
dommage, s'il existe, doit &tre recherché dans l'incidence de la priva-
tion, temporaire et prématurée, des services et dans leur conséquence
réelle & &tre appréciés dans chaque espéce. La Couronne n’a pas réussi
3 justifier son recours en le basant uniquement sur l'art. 1053.

La cause de Regent Taxi & Transport Co. v. Congrégation des Petits
Fréres de Marie, 119291 R.CS. 650, n’a pas réglé ce probléme et ne
supporte pas la prétention de la Couronne.

APPEL d’un jugement du juge Dumoulin de la Cour de
PEchiquier, rejetant P'action de la Couronne. Appel rejeté.

Rodrigue Bédard, C.R., et Raymond Roger, pour la
demanderesse, appelante.

*CoraM: Le juge en chef Taschereau et les juges Fauteux, Abbott,
Judson et Ritchie.
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Richard Drouin et Jean-Claude Royer, pour les défen-
deurs, intimés.

Le jugement de la Cour fut rendu par

Lr Juce FauTeEux:—Au cours de la nuit du 2 mai 1959,
en la ville de Québec, une automobile appartenant au
docteur J.-L. Sylvain et conduite par son fils Guy vint
en collision avec une automobile conduite par le caporal
L.-P. E. Leblanc. L’'une des conséquences de cet accident
fut que Leblanc et ses quatre passagers, tous les cing
membres des Forces canadiennes, furent blessés.

Plus de deux ans aprés cet accident, ’appelante pour-
suivit les intimés en Cour de I'Echiquier. Elle allégua que,
pour des raisons propres a chaque défendeur, cet accident
leur était imputable et leur réclama 3 titre de dommages
le paiement d'une somine de $4,661.28 détaillée comme
suit: $3,145.05 déboursés pour soins médicaux prodigués
& ces militaires et $1,516.23 & eux versés pour solde durant
la période de leur indisponibilité.

Contestant cette réclamation en fait et en droit, les
intimés plaidérent particuliérement et spécialement qu’en
droit cette action était tardive, illégale et nulle, qu’il n’y
avait aucun lien de droit entre eux et Pappelante et que les
dommages réclamés ne pouvaient étre légalement accordés
parce qu’indirects et découlant nullement de I’accident.

Advenant le jour de l’enquéte et audition, les intimés
admirent les faits et le quantum mais non le droit,
Iappelante gardant le fardeau d’établir particuliérement
Pexistence et la validité de son action contre les intimés.
Aprés avoir argumenté oralement, les parties soumirent
des mémoires et, le 19 septembre 1963, M. le Juge Dumoulin
de la Cour de I’Echiquier rendit un jugement faisant droit
aux prétentions des intimés et rejetant I'action de I'appe-
lante. De 13 ’appel & cette Cour.

11 importe de bien définir 1a base juridique sur laquelle.
la Couronne entend justifier son action, telle que précisée
par elle en Cour de premiére instance comme en cette
Cour, au débat engagé entre les parties.

~

La Couronne ne prétend pas exercer, par voie de su-
brogation conventionnelle ou légale, I’action pour lésions
ou blessures corporelles que pouvaient prendre ces mili-
taires contre les intimés. Une telle action eut été vouée a
I'insuceés; le subrogé n’a d’autres droits que.ceux de celui
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auquel il est subrogé et, en l'espéce, 'action des militaires
pour 1ésions ou blessures corporelles était déja prescrite
au moment ou l'action de la Couronne fut intentée. Art.
2262 para. 2 C.C.

La Couronne ne prétend pas non plus fonder cette
action sur une loi spéciale, telle par exemple la Lot sur
UIndemnisation des employés de 'Etat, SR.C. 1952, ¢.134.
On notera cependant que, dans les cas ou elle s’applique,
cette loi contient & P’article 8(3) une disposition spéciale
subrogeant la Couronne aux droits de la vietime d’un
accident ou des personnes & la charge d’icelle lorsque l'une
d’elles décide de réclamer & la Couronne une indemnité.

Enfin, I'appelante n’invoque pas le principe d’équité,
source de P’action de in rem verso voulant que nul ne doit
s’enrichir au détriment d’autrui. Une telle action eut aussi
été vouée & linsuccés. I1 faut, pour 'ouverture de ’action
que l'enrichissement du défendeur et I'appauvrissement du
demandeur soient 1’'un et 'autre dépourvus de cause. Celui
dont l'obligation 1égale est éteinte par prescription ne
g'enrichit pas du fait qu’un tiers peut acquitter la dette
ainsi prescrite. La condition du débiteur ne doit pas &tre
rendue pire parce qu’'un tiers a payé sa dette et tel serait
le cas si le droit du tiers & ’action de in rem verso survivait
3 l'extinetion, par prescription ou autrement, de I'obligation
légale du débiteur de payer sa dette & son créancier. (Voir

_les raisons données et autorités citées par le Juge Mignault,

aux pages 691 et seq., dans Regent Taxi and Transport
Company v. Congrégation des Pelils Fréres de Marie').
De plus, comme on le signale dans Planiol et Ripert, Traité
pratique de Droit Civil Francais, tome 7, p. 57, No. 761:

I’appauvrissement a une cause d’abord lorsqu’il résulte d’une presta-
tion ou d'un service en exécution d’une convention ou d'une obligation
légale ou naturelle.

En l'absence de toute convention et de toute obligation de I'appauvri,
Pappauvrissement a encore une cause quand il résulte d’'un travail fourni

par lui ou du prix qu’il a payé des prestations ou services d’autrui en vue

de se procurer un avantage personnel. Il a travaillé ou dépensé pour
lui-méme, courant pour son propre compte les bonnes chances et les
mauvaises de son initiative. Peu importe qu'il échoue et se trouve en
perte. Les tiers enrichis par contre-coup ne peuvent éire actionnés de in
rem verso.

11 s’agit, a déclaré Vappelante en son factum et 3 Yaudi-
tion, d’'une demande en dommages-intéréts, exclusivement

fondée sur Particle 10563 du Code Civil de la Province de
1.[1929] R.CS. 650, [1930] 2 D.L.R. 353.
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Québec, en réparation d’un préjudice que les intimés lui
auraient causé 3 elle directement et 3 la réparation duquel
elle aurait contre eux une action directe. Elle invoque la
nature de la relation juridique entre la Couronne et les
militaires, statutairement déclarée par Darticle 50 de la
Loi de la Cour de UEchiquier &tre celle de maitre et serviteur,
et soumet que son préjudice résiderait dans le fait méme
de 'indisponibilité ou privation des services de ces militaires
durant la période requise & leur rétablissement. L’indis-
ponibilité ou la privation des services du serviteur suffirait
per se pour donner une action directe au maitre sans qu’il
lui soit nécessaire d’alléguer et prouver en plus et spé-
cifiquement que cette indisponibilité ou privation de services
ait eu des conséquences réelles et dommageables,—comme
il peut arriver dans le cas d’une perturbation dans le
service. L’appelante n’invoque pas les paiements précités
comme base juridique d’une action en demandant le rem-
boursement parce qu’ils auraient été faits sans contre-
partie, mais comme mesure dans P'appréciation en espéces
du préjudice qu’elle aurait subi du seul fait de la privation
des services. On reconnaltra bien dans une telle action la
plupart sinon tous les traits préeisés dans Salmond On
Torts 13e éd. pp. 630 et seq. de P'action per quod servitium
amisit, en laquelle on assimile & la privation de la propriété
la privation du serviteur. Dans The King v. Canadian Pacific
Railway Company,' M. le Juge Rand, référant 3 cette
régle donnant au maitre ce droit d’action, disait au bas de
la page 197:

As it has been many times remarked, this right is an anomalous sur-
vival from social conditions in which the servants belong to the household
and their relation to the master was more of the nature of status than
contractual. But with the evolutions of individualism the economic and
remedial position of the employee has long since changed and as it is to-day
as ample to protect his interests as those of the employer. Such an
anachronism should, therefore, be held to the precise limits within which
it has been established.

Admise dans les provinces régies par la Common Law,
Paction per quod servitium amisit n’existe pas dans le Droit
Civil de la Province de Québec. I’appelante admet. Aussi
bien, déclare-t-elle, est-ce au droit civil du Québee, qui
g’applique en Yespece, qu’il faut recourir pour décider
la question. Cependant, et nonobstant la justesse de cette
déclaration, I’'appelante, & mon avis, nous a virtuellement

1[1947] RCS. 185, 61 CRT.C. 24, 2 DLRI.
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demandé de donner effet aux vues exprimées par cette
Cour dans des causes régies par la Common Law et ol
Paction intentée était une action per quod servitium amisit,
soit: A.G. of Canada v. Jackson'; The King v. Richardson?
et Nykorak v. A.G. of Canada®. Dans ces arréts, on a
interprété et appliqué larticle 50 de la Lot de la Cour
de VEchiquier comme ne créant pas un droit d’action au
profit de la Couronne mais comme établissant un lien
juridique de maltre et serviteur entre elle et son militaire
et, dés lors, la Cour a ensuite appliqué les régles gouvernant
en pareil cas sous le régime de la Common Law. Certes, §’il
faut retenir, pour les fins de la présente cause régie par
le droit civil, cette interprétation de Iarticle 50, il ne
s’ensuit pas qu’il nous soit permis d’appliquer en Pespéce
les régles de la Common Law gouvernant les cas ou se
présente l'incidence de la relation juridique de maftre et
serviteur. Aussi bien, sauf en ce qui a trait & U'interprétation
de V’article 50, ces arréts ne trouvent aucune application en
1a présente cause et, pour cette raison, il n'y a pas lieu d’en
poursuivre ultérieurement la considération.

Suivant Pappelante, la proposition voulant que le maitre
privé des services de son serviteur par la faute d’'un tiers
ait, du seul fait de cette privation, une action directe en
indemnité contre ce tiers, en vertu de l'art. 10563 C.C,,
serait une proposition qui ne souffre pas de difficulté depuis
Parrét de cette Cour dans Regent Tazi supra, dont le
principe, ajoute-t-elle, a été réaffirmé par Tarrét de cette
Cour dans Driver v. Coca-Cola Limited* et adopté dans
quatre arréts rendus depuis Regent Taxi, supra, dont deux
de la Cour de IEchiquier: Her Majesty the Queen v. The
Montreal Transportation Commission®, Fournier J. et Her
Majesty the Queen v. Lévis Ferry Limited®, Fournier J.;
Pautre de la Cour supérieure: Procureur Général du Canada
v. Cité de Hull"; et le dernier de la Cour du banc de la
reine: Procureur Général du Canada v. Dallaire et al.8

Notons immédiatement qu’on ne peut trouver, aux raisons
données au soutien des quatre arréts précités, aucune
assistance; les Juges de premiére instance ou d’appel qui

111946] R.CS. 489, 59 CR.T.C. 273, 2 D.L.R. 481.

2[1948] R.CS. 57, 2 D.L.R. 305.

3[1962] R.CS. 331, 37 W.W.R. 660, 33 D.L.R. (2d) 373.
419611 R.CS. 201, 27 D.L.R. (2d) 20.

5119551 Ex. C.R. 83 & 93, 95. 6 [1960] Ex. C.R. 243 & 255.
7[1948] C.8. 335 a 338. 819491 B.R. 365 a 369, 374,
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les ont formulés se sont contentés de citer la décision de
cette Cour dans Regent Toxi, supra, s’y soumettant sans
aucuns commentaires sauf, parfois, certains suggérant que
les vues exprimées en cette décision ne correspondaient
pas 4 celles qu’ils pouvaient avoir. Aussi bien, je ne crois
pas manquer de respect en disant que ces arréts n’ont
d’autre valeur que celle de celui sur lequel ils se fondent.

Observons ensuite que la question qui se présentait dans
Driver, supra, différe de celle qui se présente en l'espeéce.
I’appelante voit cependant un obiter dictum supportant ses
prétentions dans I'extrait suivant des raisons de jugement de
notre collégue M. le Juge en chef, apparaissant au premier
paragraphe de la page 204:

Evidemment, la situation pourrait &tre différente, si la victime n’était
pas morte, Car, comme il a été décidé dans cette cause de Regent Taxt,
supra, le mot «autrui» & l'art. 1053 ne signifie pas seulement la victime
immédiate d’'un délit ou d'un quasi-délif, mais aussi toute personne qui,

~

comme conséquence d'un tort causé & une autre, souffre un dommage.
Mais, tel n’est pas le cas qui nous occupe, vu que la victime est décédée
comme conséquence de l'accident.

A mon avis, il ne faut voir en ce passage qu’une constatation
et non une approbation des vues exprimées dans Regent
Taxi, supra.

Enfin, et contrairement & la prétention de Pappelante, je
suis d’opinion que la décision de cette Cour dans Regent
Taxi, supra, n’a pas réglé le probléme et que le débat auquel
il a donné lieu reste ouvert. Seul le Juge en chef Anglin, avee
le concours du Juge Smith, aurait accordé une indemnité
pour privation de services. Pour sa part, le Juge Lamont
exprima l'avis qu’entre la communauté et le Frére Gabriel,
I'un de ses membres, il n’y avait pas de relation juridique de
maitre et serviteur; ceci étant décisif de la question, ce
qu’y ajouta le Juge Lamont en s’appuyant, par ailleurs, ex-
clusivement sur la jurisprudence et la doectrine de la Com-
mon Law, me parait &tre obiter dictum. Quant aux Juges
Mignault et Rinfret, ils enregistrérent une forte dissidence.
A mon avis, il n’y a pas eu majorité en cette Cour sur le
point qui nous occupe. De toutes facons, le mérite des vues
qu’on y a exprimées fut remis en question par un appel au
Conseil Privé. L’on sait que cet appel fut décidé sur une
question de prescription. Quant au probléme qui nous oc-
cupe, le Conseil Privé!, aprés en avoir signalé I'importance
et la complexité, refusa de se prononcer pour en réserver

1(1932) 53, B.R. 157, [1932] A.C. 295, 2 D.L.R. 70.
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36_4, la détermination dans une cause ou cette détermination se-
LaRmne rait essentielle a la disposition de 'appel, ainsi qu’il appert
v 4 la page 164.

SyLvain
et al. Their Lordships having come to this clear opinion upon this part of
- the case, feel grave doubts as to the advisability or propriety of expressing

any opinion upon the remaining question. The importance of that question

admits of no doubt, and its difficulty is apparent in the division of judicial
opinion; but, unfortunately, any view which their Lordships have formed

(and whether clearly or otherwise) would involve no decision upon the

point, for the case is determined in any event by the date on which

the proceedings were commenced.

Fauteux J.

In these circumstances, would it be advisable or proper that a view,

unnecessary to the decision of the case, should be expressed upon so
vexed a question? Their Lordships think not. They are of opinion that
no opinion should be expressed by their Lordships upon the question
until it comes before them upon an appeal in which they can deal with
it as the sole factor for consideration, unhampered by any other com-
peting question which would be decisive of the case.
Aussi bien, dans une conférence intitulée «La responsa-
bilité délictuelle dans la province de Québec», rapportée
au Livre-Souvenir des Journées du Droit Civil Francais, p.
333, le Juge Mignault pouvait-il dire, & 1a page 335, que la
question restait ouverte, et est-ce 3 bon droit que M. le Juge
Dumoulin de la Cour de I'Echiquier I'a considérée comme
telle, en 'espéce, comme il I’'avait fait précédemment dans
Her Magjesty the Queen v. Poudrier et Boulet Limited®.

Excluant de la considération, comme il se doit, ’action
per quod servitium amisit de la Common Law, je crois
qu’a moins de faire abstraction de la réalité, il nous faut
envisager le recours de 'appelante comme étant une action
directe dirigée par le mafitre contre le responsable d'un
quasi-délit causant des lésions ou blessures corporelles & son
serviteur, pour étre remboursé des sommes qu’il a déboursées
& cette occasion au bénéfice du serviteur. Si faits ex gratia,
il est évident que ces déboursés n’offrent aucune base
juridique au recours du maitre. Le probléme nait plutdt
lorsque ces déboursés sont faits en satisfaction d’une obliga-
tion, contractuelle ou statutaire, dont le maitre devient alors
le débiteur et 'employé le eréancier. Sil’accident résulte, non
pas d’'un cas fortuit ou de la négligence de la victime, mais
de la faute d’un tiers, le maitre a-t-il contre ce tiers une
action personnelle fondée sur Varticle 1053 du Code Civil
pour se rembourser des sommes qu’il doit ainsi obligatoire-
ment verser au bénéfice de son serviteur, La gravité des con-
séquences de la solution devient plus manifeste si I'on con-

1119601 R.C. de V'E. 261.
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sidére que les prestations auxquelles le maitre peut g'étre
obligé peuvent comprendre, outre la continuation du salaire,
des soins médicaux, indemnités journaliéres, pension d’in-
validité ou de retraite, ou autres prestations.

Le probléme qui nous occupe a donné lieu et donne encore
lieu, en France, 4 de grandes controverses. On parait I'avoir
solutionné, au moins en ce qui concerne le recours de
I’Etat dont le fonctionnaire a été victime d’un quasi-délit.
Mais c’est en adoptant assez récemment une législation
spéciale subrogeant I'Etat aux droits du fonctionnaire,—
comme c’est le cas sous le régime de la loi fédérale sur
PIndemnisation des employés de UEtat, supra—qu’on est
arrivé & le solutionner. Sirley, Lois et Arréts 1946-48 p. 1610
No. 27; Dalloz, Jurisprudence Générale 1959, Législation, p.
219, art. 11; A. Carpentier, Codes et Lois, 3e Partie, Droit
Administratif, 23 mai 1951 p. 5. Deux arréts récents de la
Cour de Cassation sur le recours de I’Eitat pour obtenir le
remboursement des soldes et indemnités versées & un
militaire pendant son indisponibilité démontrent bien que ce
recours de I’Etat, en France, ne se fonde pas sur les articles
1382 et 1383 C.N.—lesquels ne différent guére de notre
article 1053 C.C.—mais sur la subrogation légale édictée
par cette 1égislation spéciale. Cour de Cassation, Chambres
Criviles, 1-2 1960, 2e section civile, p. 90 no 135; Cour de
Cassation, Chambres Civiles, 1-2 1961, 2e section civile,
p. 111 no 1556, Une telle l1égislation n’existe pas dans le Droit
Civil du Québec. Nous avons, par ailleurs, relativement 3
d’autres situations, des dispositions spéciales, tel Particle 7
de la Lot des Accidents du Travail, S.R.Q. 1941, ¢.160, su-
brogeant légalement ’'employeur ou la Commission des Ac-
cidents du Travail aux droits des ouvriers victimes d’ac-
cidents, ou leurs dépendants, contre le responsable et tel
aussi l'article 2584 du Code Civil décrétant, dans le cas
d’assurance contre le feu, que lassureur, en payant 1'in-
demnité, devient cessionnaire des droits de V’assuré contre
ceux qui ont causé le feu ou la perte. Autant de dispositions
dont Yinutilité apparait si employeur, la Commission ou
Passureur avaient un recours personnel en vertu de I'article
1053 du Code Civil pour se rembourser des prestations
statutaires ou contractuelles auxquelles ils ont satisfait. Et
si, excluant la présence des ces dispositions, il faut conclure
que I'employeur, 1a Commission ou 'assureur n’ont pas cette
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action a titre personnel contre le responsable, on ne con-
coit guére de raisons valables pour qu’il en soit autrement
pour l'appelante dans le cas qui nous occupe.

Les recherches pousuivies depuis 1929, année de la dé-
cision de Regent Taxi, supra, pour solutionner le probléme,
ont fourni des précisions nouvelles aux motifs juridiques
sur lesquels on fonde la négation d’une telle action. Dans
une chronique apparaissant dans Dalloz, Jurisprudence
Générale 1958, & la page 179, on a considéré particuliére-
ment le cas de 'employeur qui s’adresse a lauteur d’un
quasi-délit pour lui réclamer des dommages-intéréts parce
qu'en exécution de son contrat aveec son employé ou du
statut de ce dernier, il doit verser & celui-ci certaines sommes
en raison de l’'accident dont il a été victime. Bref, et ainsi
qu’il appert des extraits suivants, on précise que Pexclusion
de ce recours se fonde sur le fait que les sommes ainsi ver-
sées par Iemployeur ne représentent pas de dommage au
sens de ce mot suivant article 1053, du Code Civil, et sur
Pabsence du lien de causalité entre la faute de ce tiers et
Pexigibilité des prestations de Vemployeur, lesquelles de-
viennent exigibles & T'oceasion de I'accident, sans qu’on ait
3 se préoccuper aucunement si celui-ci résulte d’un cas for-
tuit, d’une négligence de la vietime ou de la faute d’un tiers.

A la page 185:

En effet, celul qui acquitte une obligation en vertu d'un contrat qu’il
a conclu, ou d'un statut réglementaire qui organise son fonctionnement,
ne subit pas de dommages parce qu’il ne subit pas de lésion, ni dans ses
droits, (ce qui est évident), ni dans ses intéréts.

* * *

En d'autres termes, il ne s’agit pas 14 d’'un dommage au sens de l'article
1382 C.N. parce que le palement trouve sa cause dans l’ensemble des
stipulations du contrat ou du statut. Remarquons-le, nous ne comprenons
pas le mot «cause» dans le sens de cause efficiente, de source du paiement,
nous le prenons dans le sens de cause finale, de motif déterminant de ce
paiement, dans le sens des articles 1108 et 1131 C.N.

Les articles 984 et 989 C.C. correspondent & ces articles 1108
et 1131 C.N. Et Iauteur continue:*

Quand un individu s’engage par contrat ou par statut & payer une
certaine somme, il ne le fait pas contrairement 3 ses intéréts, mais bien
au contraire, en vue de donner satisfaction & ceux-ci. Comment peut-on
soutenir qu'en payant ce & quoi il est ainsi tenu, il subit un dommage

X

dont il peut demander & d’autres réparation?
* % *
A fortiori doit-il en &tre ainsi lorsqu’il s’agit d’obligations soumises &
une condition, dont la naissance est suspendue au hasard. Le débiteur
éventuel court l'aléa de voir se réaliser la condition de voir sa dette



SCR. SUPREME COURT OF CANADA [1965]

éventuelle se transformer en une dette immédiatement exigible; mais il a
volontairement couru cet aléa, parce qu’il courait, en compensation, la
chance de ne pas voir se réaliser la condition, et de n’avoir aucun pale-
ment & faire. Il a voulu, dans son intérét, courir ce risque et cette chance,
cet aléa. I1 ne subit pas de préjudice dont il puisse demander réparation
si le risque se réalise, pas plus qu'il ne profite d'un enrichissement injuste
si la chance lui sourit.

Et 4 la page 184:

. ; d’autre part, le contrat ou le statut prévoit ce versement dés
qu'un accident se produit, sans se préoccuper si celui-ci est d{i & la faute
d’'un tiers ou résulte d’un cas fortuit. La faute du tiers n’est donc que
Yoecasion d’une dépense qui trouve essentiellement sa source dans ce
contrat.

Dans His Majesty the King v. Canadian Pacific Railways,
supra, on trouvera, bien qu’il §’agissait d’une cause régie par
la Common Law, un raisonnement substantiellement simi-
laire, particuliérement aux raisons de notre collegue M. le
Juge en chef Taschereau.

I’auteur de la chronique précitée déclare bien que I'en-
treprise, privée par accident d’un employé, pourra invoquer,
sur le fondement de I'article 1382 C.N., contre le responsa-
ble, le trouble qui en résultera pour elle dans son fonection-
nement mais, dit-il en citant Mazeaud et Tunc et autres
autorités, si Paction peut &tre admise, il faudra étre trés
prudent. Il faut qu’il s’agisse de personnes <«irremplagables»
et, ajoute-t-il, la plupart du temps, 'entreprise est organisée
de telle sorte que la perte, temporaire ou définitive, d’un
collaborateur ne lui causera pas de préjudice.

D’ott Yon voit que, dans le Droit Civil, I'indisponibilité
du serviteur ou la privation de ses services ne suffit pas
per se et sans plus & constituer un dommage donnant lieu,
en droit, & réparation et, qu’'a elles seules, les prestations
imposées contractuellement ou statutairement au maitre
au bénéfice du serviteur ne peuvent servir de fondement ou
mesure d'un dommage, mais comme on le suggére dans
Marty et Raynaud, Droit Civil, 1962, tome 2, p.383, le
dommage, sl existe, doit étre recherché dans I'incidence de
la privation, temporaire ou prématurée, des services «et
dans leurs conséquences réelles a apprécier dans chaque
espece.»

Tel qu’engagé entre les parties, le débat, ainsi que le
déclare ’'appelante en son factum, «pose la question de P'exis-
tence dans la province de Québec d’une action directe en in-
demnité au profit de 1a Couronne dont le pendant—quoique
Panalogie ne soit pas parfaite—serait, pour les provinces
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de la Common Law, Vaction per quod servitium amisit.»
A cette question, je donnerais une réponse négative et, limi-
tant 4 Despéce les considérations qui précédent, je dirais
que Pappelante n’a pas réussi, comme elle a cherché 3 le
faire, & justifier son recours en le basant uniquement sur
Particle 1053 du Code Ciwvil.

Je renverrais Uappel avec dépens.
Appel rejeté avec dépens.

Procureur de la demanderesse, appelante: E. A. Driedger,
Ottawa.

Procureurs des défendeurs, intimés: Drouin, Drouin, Bernier
& Drouin, Québec.

HER MAJESTY THE QUEEN ............ APPELLANT;
AND
ROSARIO LEMIRE ..................... RESPONDENT.

ON APPEAL FROM THE COURT OF QUEEN’S BENCH,
APPEAL SIDE, PROVINCE OF QUEBEC

Criminal law—Froud—Employee filing false expense accounts as a means
of increasing salary—Belief by accused of employer’s sanction—
Whether intention to defraud—Conviction quashed by Court of
Appeal—W hether quashing based on grounds of law—Whether quash-
ing should be upheld—Criminal Code 1963-64 (Can.), c. 61, s. 823(1).

The respondent, the Chief of the Quebec Liquor Police, was convicted at
trial under s. 323(1) of the Criminal Code on a number of counts
charging him with having defrauded the public and the Government
of the Province of Quebec of various sums of money. In 1952, he
applied for an increase in his salary. He was told by the head of his
Department, the Solicitor General who had referred his application to
the Attorney General, that he was entitled to an increase but due to the
fact that a general survey of salaries in the Civil Service was in
progress, an increase could not be granted at the time. However, he
was told that he could draw a certain amount per month by way
of expenses. A large number of the expense accounts which were
thereafter submitted by the respondent were admittedly fictitious.
This practice continued until 1960 when his salary was increased.
Thereafter the presentation of expense accounts ceased. The Court of
Appeal quashed the conviction. The Crown was granted leave to appeal
to this Court.

Held (Taschereau C.J., and Cartwright and Spence JJ., dissenting): The
appeal should be allowed and the verdict of guilty restored.

*PresgNT: Taschereau C.J., Cartwright, Fauteux, Abbott, Martland,
Ritchie and Spence JJ.
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Per Fauteux, Abbott, Martland and Ritchie JJ.: On the uncontradicted
evidence of the respondent himself, no other conclusion could be
reached than that he received provincial funds on the basis of the
presentation of expense accounts admittedly false and, that being so,
no other conclusion in law could be reached save that he had
defrauded the provineial government and the public of the amounts
which he thus obtained. With the exception of certain counts in the
indictment on which he was acquitted, there was no evidence on the
basis of which any doubt, let alone a reasonable doubt, could arise
a8 to the respondent having incorporated, to effectuate the agreed
scheme, items of expenses which were fictitious and false. On an appeal
from a conviction, if an Appellate Court allows the appeal on the
ground that certain specified evidence creates a reasonable doubt,
when, on a proper view of the law, that evidence is not capable of
creating any doubt, there is an error in law. It is no answer to a
charge of fraud to say that the fraud was suggested by the superior
of the accused nor is the proposition that the province and the public
were not defrauded by paying, out of public funds, false expense
accounts, merely because the respondent’s salary was less than what
he and his superiors thought it ought to be. To hold so was an error
in law.

The guilt of the respondent in the present appeal depended upon the legal
effect of facts found, or inferred, in the Courts below. This raised
questions of law in respect of which there was error. There was,
therefore, a right of appeal to this Court by the Crown.

Per Taschereau C.J., and Cartwright and Spence JJ. disseniing: The
judgment of the Court of Appeal was founded on grounds of fact or
of mixed fact and law and not solely on any ground of law in the
strict sense. It follows that this Court had no power to review the
judgment of the Court of Appeal, since it is a well-settled proposition
that the Crown’s right of appeal to this Court is limited to questions
of law in the strict sense and that when a Court of Appeal has
quashed a conviction on two grounds of which one is, and the other
is not, appealable to this Court, the appeal to this Court must be
dismissed.

APPEAL by the Crown from a judgment of the Court
of Queen’s Bench, Appeal Side, Province of Quebec?, quash-
ing the conviction of the respondent. Appeal allowed,
Taschereau C.J., and Cartwright and Spence J.J., dissenting.

Yvan Mignault, for the appellant.
René Letarte and Cyrille Goulet, for the respondent.

Le Juee exn Cuer (dissident):—Mon collegue M. le
Juge Cartwright a résumé tous les faits essentiels & la
détermination de cette cause, et il est done inutile de les
relater de nouveau. Il me suffira de dire simplement que le
juge de premiére instance a acquitté le prévenu sous sept
des chefs d’accusation, qu’il I’a trouvé coupable de tentative

1119361 Que. Q.B. 697.
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E‘E de fraude sous trois chefs distincts et a rendu un jugement

Tre Queen de culpabilité sous tous les autres chefs.
v. oy f 1 s
LEMIRE La Cour du bane de la reine! a cassé le jugement rendu

T en premiére instance, et permission spéciale a été accordée
au prévenu de loger un appel devant cette Cour. (Code
Criminel 598).

Cet appel cependant ne peut porter que sur des questions
de droit et nullement sur des questions de faits ou des
questions mixtes de droit et de faits.

Dans le cas qui nous occupe, il me semble clair que la
majorité de la Cour du banc de la reine, en délivrant son
jugement, a fait reposer en partie ses conclusions sur des
questions de faits, ou au moins sur des questions mixtes
de droit et de faits qu’il nous est interdit de reviser.

I1 faut, pour que la Cour Supréme du Canada ait juridic-
tion, qu’il s’agisse d’'une question de droit stricte dans le
vrai sens du mot. (508 C. Cr) (Rex. v. Décary?).

Comme je crois que cet appel comporte 'appréciation de
questions de faits, je suis d’opinion que cette Cour n’a
pas juridiction et que Uappel doit &tre rejeté.

The judgment of Cartwright and Spence JJ. was delivered
by

CarrwricHT J. (dissenting) :—This is an appeal from a
judgment of the Court of Queen’s Bench, Appeal Side, of
the District of Quebec’, dated July 26, 1963, allowing an
appeal from the judgment of His Honour Judge Dumontier
dated September 28, 1962, and directing that the respondent
be acquitted on all the counts on which he had been con-
victed.

On July 16, 1962, the respondent, who had elected to

be tried by a Judge without a jury, was arraigned before
His Honour Judge Dumontier on an indictment containing
three counts to which he pleaded ‘“not guilty”. We are
concerned only with count 3, which reads as follows:
3°. entre le 1°F janvier 1952 et le 1°* juillet 1960, dans les cité et
district de Québec, étant Directeur de la Police des Liqueurs, donc Com-~
mandant & Québec, par la supercherie, le mensonge et d’autres moyens
dolosifs, soit en faisant ou en faisant faire par des subalternes, des comptes
de dépenses faux et fictifs pour lui-mé&me, fraudé le public en général et le

Gouvernement de la Province de Québec, pour une somme d’au moins
$8,999.10, C.Cr. 323, par. 1 et 21.

1119631 B.R. 697.
2119421 R.CS. 80, 77 C.CC. 191, 2 D.L.R. 401.
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On July 17, 1962, the learned trial judge ordered that 1%
this count be divided into 235 separate counts which are TaeQueex
set out in his judgment and in that of the Court of Queen’s [giimm
Bench. The first of these reads as follows:— —

. . ) Cartwright J.
3.-1. Le ou vers le 31 mai 1952, dans les cité et district de Québec, —_—
étant Directeur de la Police des Liqueurs done Commandant & Québec,
par la supercherie, le mensonge et d’autres moyens dolosifs, soit en faisant
ou en faisant faire par des subalternes, des comptes de dépenses faux et
fictifs pour lui-méme, fraudé le public en général et le Gouvernement de
la Province de Québec, pour une somme de $50.00, C.Cr. 323, par. 1 et 21;

The remaining 234 counts were similarly worded except
as to date and amount; the last charged an offence com-
mitted on May 9, 1960.

The learned trial judge acquitted the respondent on
counts 15, 18; 38, 46, 89, 100 and 221; he found him guilty
of attempted fraud on count 128; on counts 23 and 229
he found him guilty for lesser amounts than those charged;
on all the other counts he found him guilty as charged.

While the printed record consists of many volumes the
relevant facts may be stated comparatively briefly.

In May, 1940, the respondent was appointed Chief of
the Quebec Liquor Police at a yearly salary of $4,000;
in August, 1941, this was increased to $4,500. In 1952 the
respondent applied for an increase in salary to the then
Solicitor-General who referred the matter to Mr. Duplessis
who was then both Attorney-General and Prime Minister.
Mr. Duplessis told the Solicitor-General that an enquiry
was going on before the Civil Service Commission into the
question of raising the salaries of the Quebec Liquor Police
and of eivil servants in general and that if he granted the
respondent an increase he would immediately be pressed
with requests by others and then said words to the fol-
lowing effect:

Vous direz & Lemire, ou vous lui ferez dire que je I'autorise & retirer
cinquante piastres ($50.00) par mois, & titre de frais de représentation, ou
de dépenses, .

The evidence of the Solicitor-General continued:

De retour & mon bureau, j’al dit & Lemire—je ne sais pas si c’est & lui
personnellement ou si c’est peut-8tre & Coté, ma mémoire n'est pas assez
fidéle pour vous l'affirmer que je l'ai dit & lui—mais je sais quil I'a su,
ou & son adjoint, qui était Wellie C6té, que le Procureur Général 'autori~
sait & retirer mensuellement un montant de cinquante dolars ($50.00) &
titre de frais de représentation, et que dans le fond, était pour tenir lien
d’'une augmentation de salaire qui s'élevait & six cents piastres ($600.00)
par année.

816273
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1964 The substance of this conversation was communicated

Tae Quesx t0 the respondent by Wellie C6té who had been appointed
Lenms 8ssociate director of the Quebec Liquor Police in January,
Cartwright 11951, and of whom Tremblay C.J. says that unofficially
——  'he was the respondent’s superior. At this time C6té handed
the respondent a cheque of the Québeec Liquor Police for
$50. Some days later C6té presented a document to the
respondent for signature. This was a printed form partially
filled in in typewriting. The following phrase was type-
written:
Déplacement et frais de séjour pour surveillance du travail.

Several blank spaces in the form intended for the ingertion
of details were left blank. Above the signature of the

respondent appeared the following certificate:
Je certifie que les dépenses plus haut mentionnées ont 4té nécessaire-

ment encourues dans U'intérét de cefte cause et que le tout est conforme
aux allocations accordées.

The form did not specify any “cause”. It was dated
((May”.

Thereafter from time to time C6té presented the respond-
ent with a cheque and a similar form which the respondent
signed and in this manner the respondent received amounts
totalling $50 a month until the form dated February 17,
1953, was returned to the respondent marked “annulé”.

On receipt of this the respondent went to the office
of the Provincial Auditor and had an interview with an
employee. The learned trial judge ruled that evidence of
their conversation was inadmissible and we do not know
what was said between them. The question whether this
evidence was rightly excluded is not before us, and con-
sequently, I express no opinion on it.

Following this interview the forms signed by the respond-
ent were filled up in detail, specifying the place visited, the
hotel at which respondent stayed, the amount- paid for
railway fare and the price paid for meals. There appears
to be no doubt that a large number of these forms were
entirely false in fact and described trips which the respond-
ent had not taken,

In the year 1954 C6té advised the respondent that he
was authorized to draw $100 a month in this manner
instead of $50. This practice continued until May, 1960,
when the respondent’s annual salary was increased to
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$7,400 and he ceased to withdraw any further sums in
augmentation of his salary.

The learned trial judge finds as a fact that the authoriza-
tion to withdraw the sum of $50 was given orally by the
Attorney-General and communicated to the respondent but
concluded as a matter of law that it was “nulle, de nullité
absolue”. He goes on to hold that the respondent could not
have had an honest belief that he was entitled to obtain
the moneys which he did obtain by rendering expense
accounts which were false in fact. He finds as a fact that
the great majority of the expense accounts signed by the
respondent were false and fictitious but does not specify
which particular ones were false and finds that about twice
a year the respondent went on trips of inspection in con-
nection with which he would have been entitled to receive
his expenses. He does not make an express finding as to
whether Co6té told the respondent he was authorized to
draw $100 monthly instead of $50. At the time of the trial
both the Attorney-General and C6té had died.

The respondent appealed against his convictions. On
October 1, 1962, the Court of Queen’s Bench, Appeal Side,
granted him leave to appeal on questions of fact.

The appeal was heard by a Court composed of Tremblay
C.J.P.Q. and Casey and Taschereau JJ. The appeal was
allowed and it was directed that the respondent be acquitted
on all the counts on which he had been convicted. All the
members of the Court reached the same result but each
gave separate reasons.

On October 2, 1963, leave was granted to the Crown to
appeal to this Court on the following three questions:

1. La Cour d’Appel du district de Québec a-t-elle erré en droit dans
I'interprétation et l'application de I'article 592(1)(a) de Code Criminel
du Canada?

2. La Cour d’Appel du district de Québec a-t-elle erré si elle a ignoré
les lois gouvernant la manipulation et la dépense des deniers publics et
a-t-elle mal interprété les lois applicables dans l’espice?

3. La Cour d’Appel du district de Québec a-t-elle erré en droit dans
linterprétation et I'application de ’article 323(1) du Code Criminel?

This leave was granted pursuant to s. 598(1)(b) of the
Criminal Code. Authority is not required for the well-
settled proposition that the Crown’s right of appeal is
limited to questions of law in the strict sense.
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1064 Tt is clear from the judgment of this Court in The Queen

Tae Queen v, Warner!, that where a Court of Appeal has quashed a con-
Lewms  Viction on two grounds of which one is, and the other is

Cartwright J not, appealable to this Court, the appeal to this Court must
—— be dismissed.

I am satisfied that in the case at bar the judgment of
the Court of Appeal was founded on grounds of fact or of
mixed fact and law and not solely on any ground of law
in the strict sense.

Tremblay C.J. holds that as to the first 17 counts, in re-
gard to which the certificates signed by the respondent
named no “cause’”’ and gave no details, the money was paid
over to the respondent before he signed the certificates
which constituted rather receipts for money paid than de-
mands for payment and that no one was in fact deceived or
induced to pay over the money by any representation on
the part of the respondent. This is a finding of fact or, at the
highest from the point of view of the appellant, a mixed
finding of fact and law.

As to the remainder of the counts the learned Chief Jus-
tice expresses himself as follows:

Quant aux autres chefs, entre en jeu une consideration différente qui
me parait péremptoire.
La preuve révéle hors de tout doute—lappelant I's d’ailleurs admis—
que certains frais inscrits sur les formules n’ont pas été encourus par
Pappelant. Mais il résulte aussi de la preuve que la Couronne n’a pas
prouvé hors de doute raisonnable qu’aucun de ces frais n'a été encouru.
Le malheur, c'est qu'il est impossible de pointer du doigt ceux qui ont
été réellement encourus et ceux qui ne l'ont pas été. La seule preuve
apportée par la Couronne sur ce point révéle que lappelant était & son
bureau de Québec la plupart du temps. Les témoins admettent cependant
qu’il s'absentait quelques fois par année. L'appelant a retrouvé deux for-
mules qui contenaient des frais réellement encourus. Il s juré qu’il y en
avait sirement d’autres mais que sa mémoire ne lui permettait pas de
les retracer aprés tant d’années. Il faut dire que I'appelant était 8gé de
74 ans lors de son témoignage. Son assertion, rendue plausible par la
preuve de la Couronne, me parait nettement suffisante pour engendrer
un doute raisonnable. D’ailleurs, le premier juge a acquitté I'appelant des
deux chefs d’accusation qu’il a pu préeiser. De son propre chef, il a
retranché du montant allégué dans d’autres chefs les frais du permis de
conduire de l'appelant que celui-ci avait le droit de recouvrer.
De ce qui précéde il résulte que, méme si j'admets l'existence du lien
de causalité entre le paiement et les représentations, je ne puis dire quant
4 quels chefs d’accusation en particulier les représentations sont fausses et
quant & quels chefs elles sont vraies, sauf quant au chef numéro 18 qui fait
double emploi avec le chef numéro 17 et sur lequel I'appelant a été
acquitté. Le substitut du procureur général a d’ailleurs franchement admis

1119611 S.CR. 144, 3¢ C.R. 246, 128 C.C.C. 366.



S.CR. SUPREME COURT OF CANADA [19651 181

lors de I'audition qu’il est impossible de prouver quels chefs d’accusation 1964
préeis sont bien fondés. La seule conclusion logique, c’est qu'aucun n’a été
prouvé hors de tout doute raisonnable et que appelant doit &tre acquitté
sur tous les chefs. LeMire

This appears to me to be a finding of fact. The learned Chief Cartwnght.r
Justice has considered the evidence and reached the con-

clusion that it does not establish, beyond a reasonable

doubt, the guilt of the accused upon any of the counts on

which he was convieted. I find it impossible to say that

the question whether he was right in reaching this conclu-

sion is one of law in the strict sense.

-
THE QUEEN
v.

TascHEREAU J. delivered the following reasons:

Les faits révélés par la preuve et qu'ont exposés M. le Juge en chef
et M. le Juge Casey démontrent que de graves irrégularités ont été com-
mises par I'appelant. Mais la question vitale est celle de savoir si Lemire,
un homme maintenant 4gé de 74 ans qui a été directeur de la police, des
liqueurs & Québec, pendant vingt ans, avait U'intention coupable de frauder
le public et le gouvernement de la Province de Québec, lorsqu’il a posé les
actes qu’on lui reproche.

L'étude du dossier m’a convaincu qu’il fallait répondre négativement
3 cette question. Aussi, commes mes collégues, j’accueillerais l'appel et
libérerais 'accusé:

The first paragraph accurately states a question which
the Court of Appeal was called upon to answer. It involves
an inquiry into the respondent’s state of mind. The state of
a man’s mind is, in the often quoted words of Bowen L.J.,
as much a fact as the state of his digestion; vide Edgington
v. Fitzmaurice’. The decision of Taschereau J. to allow
the appeal appears to me to be based on a finding of fact cer-
tainly it ecannot be said that the sole ground on which he
has proceeded is a question of law in the strict sense.

From this it appears that a majority of the Court of Ap-
peal, in quashing the convictions, have proceeded on grounds
which this Court has no power to review and it follows
that the appeal must be dismissed.

Having reached this conclusion it becomes unnecessary
for me to consider whether it could be said that the judg-
ment of Casey J. was based only on grounds which this
Court has jurisdiction to review and I express no opinion on
that question.

I would dismiss the appeal.

1 (1885), 20 Ch.D. 459 at 483, 55 L.J.Ch. 650.



182
1964

R.CS. COUR SUPREME DU CANADA [1965]

The judgment of Fauteux, Abbott, Martland and Ritchie

Tm:,a;mrx JJ. was delivered by

R
LEMIRE

MarrrAND J.:—The material facts involved in this

Mertland . €28€ are not in dispute. At all relevant times the respondent

Lemire (hereinafter referred to as “Lemire”) was the Chief
of the Quebec Liquor Police. There was an Associate Chief,
one Wellie C6té, who was in fact, though not in name, the
real head of the force. In the year 1952 Lemire applied
to the Solicitor-General of Quebec for an increase in
his salary, which was then $4,500 per annum. The Solicitor-
General referred the application to the Attorney-General,
Mr. Duplessis, who was then also the Prime Minister of
the Province. The latter, while he approved of an increase
for Lemire, was not prepared to grant it, because it might
provoke other similar requests, and the whole salary strue-
ture of the Quebec civil service was then under review.
He told the Solicitor-General to tell Lemire that he would
authorize Lemire to draw $50 per month by way of expenses.
This information was communicated to Lemire by Co6té.

I agree with Casey J. in the Court' below when he
says that the instructions given by the Attorney-General
necessarily implied the making of fietitious expense
accounts.

Lemire commenced, in May, 1952, to put in expense
accounts, initially for $50 per month and then, commenec-
ing on July 15, 1952, for $25 for each half month, rep-
resented to be for “Frais de déplacement et de séjour pour
surveillance du travail.” Each of these expense accounts
contained the following certificate, sighed by Lemire:

Je certifie que les dépenses plus haut mentionnées ont été nécessaire-
ment encourues dans 'intérét de cette cause et que le tout est conforme aux
allocations accordées.

The expense account dated February 14, 1953, was
returned to Lemire, by the Provineial Auditor’s Depart-
ment, marked “annulé”. Lemire then saw an employee of
that Department who is unkown. The learned trial judge
ruled that evidence by Lemire as to his interview with
the employee was not admissible. In any event Lemire
filed an expense account, dated February 15, 1953, pur-
porting to contain the details of his expenditures, total-
ling $25.

1119631 Que. Q.B. 697.
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Thereafter, until the beginning of the year 1954, he
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1964
——

proceeded to file two, and occasionally three, expense Tar Queen

accounts each month, appearing to contain items of
expenditure which he had incurred, each one of which
contained the certificate previously quoted. Each of these
was for an odd amount and not for an even $25.

Early in the year 1954 Lemire says that he was advised
by Co6té that his monthly expense accounts could be
increased to $100. At the time of the trial Coté was dead.
Evidence was given by the former Solicitor-General that
he was unaware of any authority having been given for
any increase beyond the initial, fixed amount of $50 per
month. Commencing in 1954, Lemire’s total expense
accounts rendered each month became larger. In most
instances two accounts were filed in each month, although
on some occasions there would be three or more.

This practice continued until the year 1960, when Lemire
received a salary increase to $7,400 per annum. Thereafter
the presentation of expense accounts ceased.

The procedure respecting expense accounts was that two
forms were required to be filed, one white and one yellow,
the latter being retained in the office of the Liquor Police.
The white one, signed by the person seeking payment of
expenses, had to be verified by the accountant of the
Liquor Police, was then forwarded to the Department of
the Attorney-General and, from there, was transmitted to
the office of the Provincial Auditor for approval. Section
17 of the Provincial Audit Act, R.S.Q. 1941, ¢.72, required
that such accounts be examined and that it be ascertained
that the payments charged be supported by voucher.

It is clear, from this brief outline of the facts, the mate-
rial portions of which are admitted by Lemire, that, over
a period of years, he submitted expense accounts which he
knew to be false and obtained payment out of the public
funds of the Province of Quebec of those amounts which
were claimed in the expense accounts.

Lemire was charged under s. 323(1) of the Criminal
Code, which provides:

323. (1) Every one who, by deceit, falsehood or other fraudulent
means, whether or not it is a false pretence within the meaning of this Act,
defrauds the public or any person, whether ascertained or not, of any
property, money or valuable security, is guilty of an indictable offence
and is liable to imprisonment for ten years.

.
LEMIRE

Martland J.
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The learned trial judge required that the original count,
which had charged Lemire with defrauding the public and,
in particular, the Government of the Province of Quebec,
of the sum of $8,999.10, be divided into 235 separate counts,
each dealing with one expense account.

Count No. 1 will serve as an example of the form in which
these various charges were made:

1. le ou vers le 31 mai 1952, dans les cité et district de Québec, étant
Directeur de la Police des Liqueurs dont Commandant 3 Québec, par la
supercherie, le mensonge et d’autres moyens dolosifs, soit en faisant ou en
faisant faire par des subalternes, des comptes de dépenses faux et fictifs
pour lui-méme, fraudé le public en général et le Gouvernement de la
Province de Québec, pour une somme de $50.00, C.Cr. 323, par. 1 et 21;

The learned trial judge acquitted the respondent on
counts 15, 18, 38, 46, 89, 100 and 221; he found him guilty
of attempted fraud on count 128; on counts 23 and 229 he
found him guilty for lesser amounts than those charged; on
all the other counts he found him guilty as charged.

Lemire’s appeal to the Court of Queen’s Bench, Appeal
Side!, was allowed by unanimous decision. The Court was
composed of Tremblay C.J.P.Q. and Casey and Taschereau
JJ., each of whom gave separate reasons.

As to the first 17 counts, which dealt with those expense
accounts rendered by Lemire prior to and including that
dated February 14, 1953, which was annulled by the Audi-
tor-General, Tremblay C.J. says:

Pour ces 17 premiers cas, Pappelant témoigne, et il n'est pas contredit,
que les chéques lui étaient remis soit avant, soit au moment méme ol on
lui demandait de signer les formules. Ce ne sont done pas les représenta-
tions contenues dans ces formules qui ont amené le consentement au paie-
ment, C’était un regu que l'appelant signait plutét qu'une demande de
palement.

De plus, il ne me parait pas raisonnable de croire que quelquun ait
pu &tre trompé par ces formules. Bien que la partie imprimée de la for-
mule Pexigefit, aucune date de départ ou de retour, aucun détail des
supposés frais ne sont donnés. Le certificat qui référe & <l'intérét de cette
cause» n’a pu tromper personne puisqu'aucune cause n’est mentionnée.
Il manque donc un élément de loffense: le lien de causalité entre le
consentement au paiement et les représentations de lappelant. Il est
possible que ceux qui ont payé n’avaient pas le pouvoir de disposer ainsi
des fonds publics, mais il y aurait alors recours civil en répétition de
I'ind{i mais non crime de fraude.

L’on dira peut-8tre que ce raisonnement est exact quant au «gouverne-
ment de la province de Québec» mais non quant «au public en général»
que 'appelant est aussi accusé d’avoir efraudés. Si I'on considére le public
indépendamment de son mandataire, le gouvernement de la province, il
faut décider que, si I'appelant est coupable d’un crime, ce n’est pas de

1119631 Que. Q.B. 697.
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celui de fraude, parce que le public n'a jamais consenti au paiement et
que le consentement de la personne frustrée est un élément essentiel du
crime de fraude.

With respect, I think it is an error in law to construe
the forms signed by Lemire as being receipts, rather than
demands for payment, merely because, according to his
evidence, after the first occasion, the signed form was
handed him by C6té at the same time that he received the
cheque from Co6té. The cheques which were delivered by
Coté were drawn on the aceount of the Liquor Police. They
were signed by C6té, as director, and also by the accountant
of the Liquor Police. They represented payments from pub-
lic funds, which, admittedly, could only be validly justified
by proper vouchers, and these C6té had to obtain. Expense
moneys were payable only on the basis of a certified state-
ment of actual expense. Each such statement had to be veri-
fied and thereafter to be approved by the Auditor-General.
It is obvious that Lemire could not have continued to re-
ceive the cheques without having provided the false state-
ments which were the basis for their issuance. The scheme
must be examined as a whole and, when that is done,
there is no question but that false expense accounts were
submitted by Lemire as a basis for his receipt of public
funds. This constitutes the “lien de causalité” between the
vouchers and the payments which the learned Chief Jus-
tice felt was lacking in this case. ,

It is suggested that no one was deceived by these ex-
pense accounts because they did not contain a detailed list
of the expenditures as contemplated by the form. To say
this is to say either that the persons required by law to
‘check the forms were themselves also parties to the fraud,
or that they failed to perform their duties properly. How-
ever, even if this be so, and whichever is the case, this does
not provide Lemire with an answer in law to the charges
under s. 323(1). Whether or not they deceived the people
who were supposed to check and verify them, the point is
that, without filing of the expense accounts, the payments
to Lemire from public funds could not have been obtained
‘or continued. Section 323(1), in addition to mentioning
deceit and falsehood also refers to ‘“other fraudulent
means”’. Whether or not they deceived the people who saw
-them, they were the necessary means used to obtain the

payments and without them the payments would not have
91527—4
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been made. They were fraudulent. In my opinion the ground
taken in the second paragraph above quoted is wrong in
law.

In the third paragraph of the passage above quoted it is
said that the public was not defrauded because the public
never consented to the payment. There is here an error
in law. The public, through its elected representatives, had
consented to the expenditure of public funds only on the
basis of compliance with the requisite statutory procedures.
In my opinion any one who, by fraudulently purporting to

fulfill those requirements, obtained payment of public

moneys, to which he was not lawfully entitled, would
thereby have defrauded the public within the meaning of
8. 323(1).

I find it impossible to see how, on the uncontradicted
evidence of Lemire himself, any other conclusion can be
reached than that he received provinecial funds on the
basis of the presentation of expense accounts admittedly
false and, that being so, I do not see how any other con-
clusion in law can be reached save that he had defrauded
the Provincial Government and the public of the amounts
which he thus obtained.

In this connection the reasoning of Cartwright J., who
delivered the unanimous decision of this Court in Cozx and
Paton v. The Queen?, is relevant. In that case the accused
were charged with having conspired to commit an indictable
offence; i.e., by deceit, falsehood or other fraudulent means
to defraud Brandon Packers Limited. It was contended in
argument that there was no evidence that any official of
that company had been deceived, particularly as the pres-
ident of the company and its controlling shareholder was
fully aware of all that was being done by the accused.
Dealing with this argument, Cartwright J., at p. 512, said:

In the course of argument on this branch of the appeal counsel for
the appellants submitted that there was no evidence that the appellants
defrauded Brandon Packers Limited or that they intended to do so
because, as it was said, there was no evidence of any false representation
made to the company or of any official of the company have been
deceived into parting with the moneys referred to in the particulars
furnished. Assuming, without deciding, that there was a dissent on this
point within the meaning of 8. 597(1) of the Criminal Code, I would reject
this argument. I will examine it only in connection with the transaction
relating to the $200,000 which is the first item in the particulars. I have
already indicated my agreement with the statement of Freedman J.A.

111963] S.C.R. 500, 40 C.R. 52, 2 C.C.C. 148.



SCR. SUPREME COURT OF CANADA (19651

that “implicit in the entire transaction was the representation of the
accused that this was a legitimate bona fide investment for Brandon
Packers Limited to make” and with his view that there was ample evi-
dence to warrant a finding that this representation was false to the
knowledge of the accused. If it deceived Donaldson, who was still
nominally at least in control of the company into paying over the
$200,000 to Fropak that would be a fraud on the company. If, on the other
hand, it is suggested that Donaldson was not deceived but paid the money
over knowing that the transaction was not bona fide, that the Fropak
shares were worthless and that their purchase was merely a step in a
scheme to enable the accused to buy the shares of Brandon Packers
Limited with its own money, that would simply be to say that Donaldson
was particeps crimints. If all the directors of a company should join in
using its funds to purchase an asset which they know to be worthless as
part of a scheme to divert those funds to their own use they would, in
my opinion, be guilty under s. 323(1) of defrauding the company of those
funds. Even supposing it could be said that, the directors being “the
mind of the company” and well knowing the true facts, the company was
not deceived (a proposition which I should find it difficult to accept), I
think it clear that in the supposed case the directors would have
defrauded the company, if not by deceit or falsehood, by “other fraudu-
lent means”. :

As to the expense accounts submitted after February
14, 1953, the learned Chief Justice says:

Quant aux autres chefs, entre en jeu une considération différente qui
me parait péremptoire.

La preuve révéle hors de tout doute—l’appelant ’'a d’ailleurs admis—
que certains frais inscrits sur les formules n’ont pas été encourus par
Iappelant. Mals, il résulte aussi de la preuve que la Couronne n’s pas
prouvé hors de doute raisonnable qu’aucun de ces frais n’a été encouru.
Le malheur, c’est qu’il est impossible de pointer du doigt ceux qui ont
été réellement encourus et ceux qui ne Yont pas été. La seule preuve
apportée par la Couronne sur ce point révéle que l'appelant était & son
bureau de Québec la plupart du temps. Les témoins admettent cependant
qu’il s'absentait quelques fois par année. L’appelant a retrouvé deux for-
mules qui contenaient des frais réellement encourus. Il a juré quil y en
avait slirement d’autres mais que sa mémoire ne lui permettait pas de
les retracer aprés tant d’années. 11 faut dire que Vappelant était 4gé de 74
ans lors de son témoignage. Son assertion, rendue plausible par la preuve
de la Couronne, me parait nettement suffisante pour engendrer un doute
raisonnable. D’ailleurs, le premier juge a acquitté P'appelant des deux
chefs d’accusation qu’il a pu préeiser. De son propre chef, il a retranché
du montant allégué dans d’autres chefs les frais du permis de conduire
de lappelant que celui-ci avait le droit de recouvrer.

De ce qui précéde il résulte que, méme si j'admets Pexistence du lien
de causalité entre le paiement et les représentations, je ne puis dire quant
8 quels chefs d’accusation en particulier les représentations sont fausses et
quant & quels chefs elles sont vraies, sauf quant au chef numéro 18 qui
fait double emploi avee le chef numéro 17 et sur lequel lappelant a été
acquitté. Le substitut du procureur général a d’ailleurs franchement admis
lors de Yaudition qu’il est impossible de prouver quels chefs d’accusation
préeis sont bien fondés. La seule conclusion logique, ¢’est qu’aucun chef
n’a été prouvé hors de tout doute raisonnable et que Vappelant doit &tre
acquitté sur tous les chefs.
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Before this Court, counsel for the appellant impressed
upon us that there must have been a misunderstanding
with respect to the admission referred to in the last para-
graph, in the passage above quoted, as having been made
by counsel for the Attorney-General. Counsel before us
advised that he did not think that such an admission had
been made. It certainly had not been intended to make
any such admission on behalf of the Crown, and the record
would not support the making of it.

In my opinion the conclusion reached in this passage is
also wrong. Lemire was asked, in his evidence, to indicate
which of the expense accounts in evidence represented
expenditures really incurred by him. He was able to
identify only two. The following is the evidence which
he gave in chief in this connection:

PAR M° RENE LETARTE,
De la part de l'accusé:

Q. Alors, en somme, monsieur Lemire, dans cette période, allant de
mai, mil neuf cent-cinquante-deux (1952), & mai, mil neuf cent-
soixante (1960), vous dites que vous avez été autorisé & recevoir
cinguante dollars ($50.00) par mois jusqu’en mil neuf cent

cinquante-quatre (1954)7

R. Oui.

Q. Clest-a-dire huit (8) mois en mil neuf cent cinquante-deux (1952),
c’est ca?

R. Clest ca.

Q. Et douze (12) mois, en mil neuf cent cinquante-trois?

R. Oui.

Q. Ce qui fait vingt (20) mois & cinquante dollars ($50.00), soit mille
dollars ($1,000.00)?

R. Clest ¢a.

Q. Et, ce que vous dites, c’est qu’a partir de mil neuf cent cinquante-

quatre (1954), jusqu’d mil neuf cent soixante (1960), c’était cent
dollars ($100.00) par mois?

. Clest ¢a.

. Est-ce que vous pourriez nous dire, effectivement, combien vous
avez pris.sur ces montants-13, pendant cette période-1a?

. Bien, je calcule que je dois avoir pris entre huit mille (8,000) et
huit mille six cents piastres ($8,600.00).

. Je comprends également qu’il y a des comptes de dépenses, pour
plus ce montant-13?

Absolument.

Comment expliquez-vous cette différence-14?

Bien ¢a, je ne peux pas le dire, parce que j’ai fait des voyages, et
dans les comptes, je ne les ai pas vus.

Alors, est-ce que vous voulez dire que la différence représenterait
vos dépenses réelles?

Oui.

OO HOW o ¥ oF
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Et, vous avez dit tout & I'heure que vous &tes méme d’opinion
qu’il en manque des comptes de dépenses?

Je le crois.

PAR LA COUR:
Seriez-vous capable, en examinant chacun des exhibits, nous dire si
vous ne pourriez pas reconnaitre des comptes, pour des dépenses
que vous auriez réellement faites pour des voyages?

. Bien, j’ai regardé avec M*® Letarte, j’en ai vu une couple.

D’autre part, j’ai des comptes qui ont été faits pour des voyages,
et je ne les ai pas vus.

. Alors, est-ce que vous pourriez m’indiquer ceux-lA que vous

avez vus?

Si vous avez besoin d'un ajournement pour examiner les comptes
attentivement, je vais vous permettre de le faire.

. On les s examinés tous les deux.

PAR M° RENE LETARTE,
De la part de l'accusé:
Moi, je ne peux pas témoigner.

PAR LA COUR:

. Mais, vous m’avez dit, si j’ai bien compris, que dans les exhibits

produits, il y en aurait deux (2) que vous avez reconnus comme
N

représentant des dépenses que vous auriez réellement faites a
Poccasion de voyages?

Oui.

. Pour le bénéfice de la Police des Liqueurs?

Oui.

. Alors, pourriez-vous les indiquer & la Cour, dans les exhibits, ces

deux-1a?

. Oui, il y a un voyage en Gaspésie, je pense, au commencement

de septembre, mil neuf cent cinquante-neuf. (1959).

. Il g’agit de quel exhibit?

PAR LE GREFFIER:
P.-221.

PAR LE TEMOIN:

. Oui, quarante-deux piastres et trent-cing ($42.35).

PAR LA COUR:

. Ce sont des dépenses réelles que vous avez assumées pour du

travail & la Police des Liqueurs?

. Oui.

Et il y en a un autre, je me rappelle pas de la date, c’est un
voyage aux environs de La Tuque et Berthier.

PAR M° LETARTE,

De la part de l'accusé:

1y

. Maintenant, voici a part ces deux voyages-la, voulez-vous dire

qu’intégralement . . .

PAR LA COUR:
J'aimerais bien qu’on le retrace avant de clore la Défense; j’aimerais

bien qu’on le retrace.
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PAR M* RENE LETARTE,
De la part de P'accusé:

. Ce serait en quelle année, ¢i, celui-la en particulier?
. Je me rappelle pas, je ne sais pas si c’est en cinquante-six (56),

ou en cinquante-sept (57), c’est pas mal loin en arriére.
Est-ce qu’il y aurait eu une note particuliére, sur ce compte-1a?
Oui, il ¥ aurait eu le nom de Letarte et de Laforest, dessus.
PAR LE GREFFIER:
Alors, ce serait P.-38.
PAR M° RENE LETARTE,
De 1a part de Paccusé:

. C’est ¢a, P.-38, en novembre, mil neuf cent cinquante-trois (1953)?
. Oui, pour un montant de vingt-neuf et vingt-cing ($29.25).
. Alors, ca, ce sont deux comptes, dans les comptes auxquels vous

venez de référer, pour lesquels vous vous souvenez positivement
qu'il g'agit intégralement de dépenses réelles?

. Absolument.
. Maintenant, dans les autres cas, dans les autres comptes, qu'est-ce

qulil y a la-dedans?

. Clest parce qu’on a fait un voyage & Saint-Hilaire, aussi, dans le

temps, c’est prés de Beleeil, ca.
PAR LA COUR:

. Dans le comté de Rouville?

Oui.

Ensuite, j'en ai fait &4 Chicoutimi.
PAR M° RENE LETARTE,
De la part de l'accusé:

. Maintenant, est-ce que des comptes sépards et distincts étaient

faits pour ces autres voyages-la, ou bien non, si vos dépenses
étaient dissimulées dans d’autres comptes?

. Je ne faisais pas de distinction, des fois je le marquais dans le

mois, avec l'autre, la.

Vous méliez ¢a ensemble?

Oui.

Et ce que nous allong appeler votre allocation, et les dépenses
réelles qui vous é&taient occasionnées dans le mois?

. Absolument.

C'était fondu ensemble?
Oui.

. Maintenant, vous dites que, toutefois, dans cette liste-la, il y a

deux cas ol ce sont des comptes réellement distincts pour des
voyages en particulier?
Oui.

This evidence can be summarized as follows:
1. Of the expense accounts which were exhibits, Lemire

could identify only two as representing genuine expenses.

2. He thought there were other expense accounts which
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he had submitted which were not included among the 1964

exhibits at the trial. TEE QUEEN

3. He thought that some of the expense accounts Laymn
which were exhibits, apart from the two which he had ppronag
specifically identified, included both real and false expenses —
mingled together.

To say that, on this evidence, a reasonable doubt exists
as to Lemire’s guilt on each and every charge is, in my view,
wrong in law.

In the first place, Lemire does not appear to go any
further in relation to the expense accounts, other than
the two which he identified, than to say that some of
them may have contained a mixture of real and false
expenditures. Even accepting this evidence, it would be
wrong in law to hold that he was entitled to an acquittal
in respect of an expense account which contained some
real expenditures as well as false expenditures merely
because the amount charged in the count would then be
larger, by the amount of the real expenditures, than the
amount which he actually obtained by fraud. To hold that,
in such a case, Lemire was entitled to an acquittal is an
error in law.

In the second place, the conclusion of the learned Chief
Justice as to the existence of a reasonable doubt on all
counts has no basis on the evidence. Lemire admitted that
the express purpose of filing the expense accounts was in
order to obtain payments to him equivalent to $50 per
month, and later $100 per month. An examination of the
total of the accounts rendered for each month and also
for each year establishes, beyond peradventure, that in
practically every month, from 1952 to 1960, inclusive, a
part, if not the whole, of each account rendered represented
expenses not actually incurred. An example will illustrate
the point which I am seeking to make. In October, 1954,
after Lemire had increased his expense account payments
from $50 to $100 per month, he rendered two expense
accounts, one on October 8 for $48.90, another on October
22 for $53.25, making a total for the month of $102.15.
This total exceeds the $100 which he was seeking to obtain
in lieu of salary increase by only $2.15. Each of the two
expense accounts was for more than that amount. Similarly,
in the following month of November three accounts were
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rendered, one on November 8 for $35.90, one on November
20 for $41.90, one on November 25 for $29.10, making a
total of $106.90. In December the monthly total was $76.50,
made up of two accounts, one on December 4 for $33.85,
the second on December 16 for $42.65. In view of Lemire’s
own admission as to the basic purpose for which the
accounts were rendered, it seems to me to be impossible
to conclude that any one of these seven accounts mentioned
related only to expenditures genuinely incurred. This illus-
tration could be repeated many times.

With the exception of those counts on which Lemire
was acquitted, in my opinion, there was no evidence on
the basis of which, as to each and every expense account
submitted by him, any doubt, let alone a reasonable doubt,
could arise as to Lemire’s having incorporated, to effectuate
the agreed scheme, items of expense which were fictitious
and false.

In my opinion, on an appeal from a conviction, if an
appellate court allows the appeal on the ground that cer-
tain specified evidence creates a reasonable doubt as to
the guilt of the accused, when, on a proper view of the
law, that evidence is not capable of creating any doubt as
to his guilt, there is an error in law.

I turn now to the reasons given by Casey J., who said:

Despite what is said in the judgment and in respondent’s factum, the
facts of this case are crystal clear and surprisingly simple. Appellant wanted
an increase and the one who controlled every aspect of the Government’s
business and certainly that of appellant’s department, the Attorney General
and ‘Prime Minister, felt that his request was a legitimate one and that it
should be granted. But there was a fly in the ointment. An enquiry into
the government’s salary structure was under way and it would have been
embarrassing to grant an increase at that moment. In fact “that moment”
dragged on and on and the results of the enquiry were given effect only in
November of 1959. So the means above described were devised.

Without commenting on the propriety or prevalence of this method of
granting disguised salary increases, and without asking why appellant’s
situation was not regularized post factum, I give it as my view that in the
circumstances obtaining throughout this whole period appellant was entitled
to believe that for reasons of higher policy he was given an increase in this
fashion and that the procedure, irregular though it may have been on its
face, could and would in the fullness of time be ratified and validated. After
all he was dealing with the person who gave the orders, and who had—
“Pautorité pour augmenter ou diminuer les salaires”.

Since the instructions given by the Attorney General necessarily
implied the making of fictitious expense accounts I am unable to find in
appellant the intention to defraud contemplated by the Criminal Code,
nor since we are dealing with a salary increase that his superiors considered
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warranted, am I able to see in what respect the public or the Province 1964
—
was defrauded. THE QUERN

The effect of the second paragraph, above quoted, may Lot
be rather bluntly summarized in this way. Because the
augmentation of Lemire’s income by the filing of false ex-
pense accounts was suggested and approved by the At-
torney-General and Prime Minister of the Province, Le-
mire, who deliberately filed false documents and thereby ob-
tained payments from the provineial public funds, could
not be held guilty of fraud, because he could reasonably
anticipate that the fraudulent system would later be some-
how validated. In other words, there is no intent to defraud
within the requirement of s. 323(1) if the accused person,
while deliberately committing an act which is clearly fraud-
ulent, expects that that which he is doing may, at a later
date, be validated. To me the very statement of this proposi-
tion establishes its error in law.

Incidentally, it may be noted that when, in 1960, Lemire’s
salary was increased, no attempt was made to validate his
receipt of the moneys paid to him on the basis of the false
expense accounts in the preceding years.

The implication of the third paragraph is that, because
the suggestion for the proposed fraudulent method ema-
nated from the Attorney-General of the Province, Lemire,
who was the one who deliberately certified the fraudulent
expense accounts, could not be found to have intended to
defraud and, further, that because his superiors thought
Lemire was entitled to a salary increase (which they would
not grant), a fraudulent scheme for the obtaining of pay-
ment of fictitious expense accounts dld not constitute a
fraud on the publie.

Martland J.

To me the idea that it is an answer to a charge of fraud
to say that the fraud was suggested by the superior of the
accused is completely erroneous in law, as is also the proposi-
tion that the Province of Quebec and the public of Quebec
were not defrauded by paying, out of public funds, false
expense accounts, merely because Lemire’s salary was less
than what he and his superiors thought it ought to be.

In conclusion, with respect to the reasons given by the
learned judges to which I have referred, it appears to me
that, while each of them contains findings which, viewed
in isolation, might, at first glance, be regarded as findings of
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fact, or of mixed fact and law, each judgment is palpably
based on a misconception of the effect of s. 323(1) of the
Criminal Code. We have, in this case, an accused person who
admits to having obtained, out of the public funds of the
Province of Quebec, between $8,000 and $8,600 and, for that
purpose, to have rendered certified expense accounts which
were fictitious. These facts are not in dispute. In the reasons
given in the Court below, which I have reviewed, certain
inferences have been drawn from the facts in evidence, but
the fundamental error which exists in each, and which is
an error in law, is in holding that, on the basis of those
inferences, some element in the offence was lacking.

In Belyea and Weinraub v. The King', this Court con-
sidered a case in which the Appellate Division of the Su-
preme Court of Ontario had allowed an appeal by the Crown
from an acquittal by the trial court in proceedings by indict-
ment. The right of appeal to the Appellate Division was
limited, as is the appellant’s right to appeal to this Court
in the present case, to questions of law. It was contended
by the appellants in that case that the issues before the
Appellate Division did not involve a question of law alone.
Chief Justice Anglin, who delivered the judgment of the
Court, said at p. 296:

The right of appeal by the Attorney-General, conferred by s. 1013(4),
Cr. C., as enacted by c. 11, s. 28, of the Statutes of Canada, 1930, is, no
doubt, confined to “questions of law”. That implies, if it means anything
at all, that there can be no attack by him in the Appellate Divisional Court
on the correctness of any of the findings of fact. But we cannot regard that
provision as excluding the right of the Appellate Divisional Court, where
a conclusion of mixed law and fact, such as is the guilt or innocence of the
accused, depends, as it does here, upon the legal effect of certain findings
of fact made by the judge or the jury, as the case may be, to enquire into
the soundness of that conclusion, since we cannot regard it as anything else
but a question of law,—especially where, as here, it is a clear result of
misdirection of himself in law by the learned trial judge.

In my opinion, the guilt of the respondent in the present
appeal depends upon the legal effect of facts found, or in-
ferred, in the Court below. This raises questions of law in
respect of which, for the reasons already stated, I think
there was error. There is no ground not involving such
questions upon which Lemire’s appeal could have been
allowed. There was, therefore, a right of appeal to this
Court and the appeal should succeed. The judgment of the
learned trial judge, with respect to the question of guilt,
should be restored.

1119321 S.C.R. 279.
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Lemire also appealed against sentence, but, in view 1964
of the conclusions there reached, no decision was rendered Tae Queex

on this point by the Court below. The case should therefore, 1.\
be returned to the Court of Queen’s Bench, Appeal Side, Marton
to deal with the appeal from sentence. artland 7
Appeal allowed, conviction restored, TascHEREAU CJ. and
CArRTWRIGHT and SPENCE JJ. dissenting.
Attorneys for the appellant: Ivan Mignoult and Jean
Bienvenue, Quebec.
Attorney for the respondent: René Letarte, Quebec.
VIEWEGER CONSTRUCTION CO. 1964
APPELLANT; ) &
LTD. (Defendant) ............ . Deo. 21
‘ AND , T
RUSH & TOMPKINS CONSTRUC-

% RESPONDENT.
TION LTD. (Plaintiff) ...........

ON APPEAL FROM THE SUPREME COURT OF ALBERTA,
APPELLATE DIVISION

Contracts—Agreement between subcontractors to undertake highway con-
tract—Subsequent agreement of contractor with one of the subcontrac-
tors to perform the contract—Whether contractor entitled to enforce
provisions of agreement betwen itself and one of the subcontractors as
against the other subcontractor—Counterclaim for arrears of equipment
rental—Claim for damages flowing from interim injunction preventing
subcontractor removing machinery.

The plaintiff company, which was the successful tenderer for the construc-
tion of certain sections of a highway, had proposed an arrangement
with another company L that when the tender was accepted the plain-~
tiff would immediately assign the contract in whole to L. The plaintiff
had advised L to obtain the services of someone who had knowledge
of excavating through rock and who possessed the necessary equipment
for that type of work. I made arrangements with the defendant com-
pany V and an agreement between them was executed on July 22, 1958.
On the following day a copy of this agreement was delivered to the
plaintiff’s manager, and on July 28th the plaintiff entered into a con-
tract with L. The job was commenced by L and V and some financial
assistance required by the latter in connection with its equipment was
given by the plaintiff. The work progressed badly and on April 1, 1959,
L was to a large extent removed by the plaintiff from the operation
of the contract; L formally abdicated its position under the contract
on July 23rd.

*PresENT: Cartwright, Judson, Ritchie, Hall and Spence JJ.
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Under an agreement made between a representative of the plaintiff and a

representative of V, and later confirmed by a letter which the plaintiff
wrote to V, the plaintiff used V’s equipment through the working sea-
son of 1959 and certain rental payments were made. When these ren-
tals fell into arrears, V threatened to remove its machinery. The
plaintiff took the position that a partnership existed between V and L,
which partnership was evidenced by the agreement between the two on
July 22, 1958, and that, since such partnership existed, V was bound as
was L by the provisions of the contract between the plaintiff and L
and particularly by para. 12 thereof, which contained specific provisions
in the event of default by the subcontractor.

Upon V insisting that it must be paid the equipment rentals or that it

would remove its equipment, the plaintiff applied for and obtained an
interim injunction preventing V from so doing. At trial, the judge
dismissed the plaintiff’s action and allowed the defendant’s counter-
claim, but refused to grant to the defendant any damages attributable
to the interim injunction. On appeal, the Court of Appeal held that
the plaintiff was entitled to the interim injunction and dismisged the
defendant’s counterclaim. The defendant appealed to this Court.

Held: The appeal should be allowed, the judgment in favour of the

defendant upon the counterclaim restored, and a reference directed
to determine the damages attributable to the interim injunction, such
damages to be granted to the defendant.

It was unnecessary to determine whether or not V and L were partners.

Even if one presumed that the relationship of these two companies
was a partnership, it was abundantly clear that the plaintiff elected to
deal with L alone. Having so elecied the plaintiff now could not attempt
to hold the defendant liable and require it to perform the contract of
L even if it were a partner of L. British Homes Assurance Corporation,
Lid. v. Paterson, [1902] 2 Ch. 404, applied; Calder v. Dobell (1871),
6 CP. 486; Basma v. Weekes et al., [1950] A.C. 441, distinguished.
Accordingly, the plaintiff was not entitled to enforce the provisions
of para. 12 of the agreement between itself and L, as against V, and
prevent V from removing its equipment either in April 1959, when L
abandoned the contract, or later, when the plaintiff failed to pay the
equipment rental.

The defendant was entitled fo succeed on its counterclaim for the arrears

of equipment rental which it alleged was owed to it by the plaintiff.
The transaction between the defendant company and the plaintiff
company was a contract for the payment of equipment rental ‘at
scheduled rates, the schedule being that set out in the agreement of
July 22, 1958, between V and L.

With respect to the defendant’s claim for damages flowing from the interim

injunction, this was an ordinary case of an injunction granted upon a
plaintiff’s application and upon the plaintiff’s undertaking to abide by
any order which the Court might make as to damages, and the plaintiff
should be required to make good its undertaking. Accordingly, an
inquiry as to damages was granted. Griffith v. Blake (1884), 27 Ch. D.
474, approved.

APPEAL from a judgment of the Appellate Division

of the Supreme Court of Alberta', granting an appeal from

1(1964), 45 DLR. (2d) 122.
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a judgment of Riley J. Appeal allowed, judgment of the
Appellate Division set aside and judgment at trial varied.

R. A. McLennan and T. C. Fraser, for the defendant,
appellant,

T. Mayson, for the plaintiff, respondent.

The judgment of the Court was delivered by

SPENCE J.:—This is an appeal from the judgment of the
Appellate Division of the Supreme Court of Alberta' pro-
nounced on May 6, 1964, granting an appeal from the
judgment pronounced after trial by Riley J. on June 24,
1963. In that judgment, the learned trial judge dismissed
the action of the respondent Rush & Tompkins Construc-
tion Ltd. and allowed the appellant’s, Vieweger Construction
Ltd., counterclaim in the amount of $42,769.64, but refused
to grant to the appellant any damages attributable to the
interim injunction to which reference shall be made here-
after.

Rush & Tompking Construction Ltd., hereinafter referred
to as Rush & Tompkins, had acted as the financial backer
of a company known as Layden Construction Ltd., and in
some considerable number of cases had submitted tenders
under its own name to owners contemplating certain con-
struction work. Then, when its tender was accepted, Rush
& Tompkins immediately assigned that contract in whole
to Layden Construetion Ltd. .

Upon a call for tenders having been issued by the Govern-
ment of Canada for the construction of certain sections of
the Trans-Canada Highway in the Rogers Pass area of
British Columbia, Rush & Tompkins proposed to make a
similiar arrangem.nt with Layden Construction Ltd. but
first advised Layden Construction Ltd. to obtain the services
of someone who had knowledge of excavating through rock
and who possessed the necessary equipment for that type
of work. There is some indication in the evidence that Rush
& Tompkins actually designated to Layden Construction
the appellant company and its chief officer, Mr. Luther
Vieweger, as being acceptable. Be that as it may, Layden
Construction Ltd., through its officers, Mr. James Layden
and Mr. Earl Layden, met with Mr. Luther Vieweger who
assisted them with advice and figures and took an active

1(1964), 45 DLR. (2d) 122
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part in the preparation of the tenders for two sections of
the said highway. The tenders were submitted in Rush &
Tompkins’ name and upon Rush & Tompkins being advised
that they were the successful tenderers the general manager
of that company, John Ford, advised Mr, James Layden,
the manager of Layden Construction Ltd. of that fact, and
told him to make his own arrangements with Vieweger Con-
struction Litd. Mr. James Layden, at trial, testified:

Q. Following this meeting, did you or Mr. Vieweger have a meeting or
discussion as to your relationship? A. Mr. Ford told me to make my
own agreement with Mr. Vieweger, which we done later on.

And Mr. Ford testified:

I discussed the matter with Jim Layden that I wanted an agreement
between he and Vieweger Construction as to how they were going—
what arrangements they were going to have between themselves.

Upon receiving such instructions, James Layden, Earl
Layden, and their accountant, one James Butler, met with
Luther Vieweger and discussed the arrangement between
Layden Construction Ltd. and the appellant company. As
a result an agreement was prepared and executed by the
respective companies. That agreement was produced at
trial as Exhibit 4 and will be referred to hereafter.

On the very following day, i.e., July 23, 1958, James
Layden delivered a copy of Exhibit 4 to Mr. John Ford, the
manager of Rush & Tompkins, and on July 28th Rush &
Tompkins entered into a contract with Layden Construc-
tion Ltd. This first agreement between Rush & Tompkins
and Layden Construction Ltd. was of an informal nature,
produced as Exhibit 12, and was later replaced by a formal
contract which although it also bore the date July 28, 1958
was not actually executed until some considerable time
thereafter. The latter formal contract was produced at trial
as Exhibit 9 and it will be referred to hereafter.

Layden Construction Ltd. and the appellant commenced
work. It appeared that the appellant company required
some financial assistance at the very beginning. Various
items of their equipment were repaired and the repairmen
were paid directly by Rush & Tompkins. In addition, the
latter company paid to various finance companies accounts
which were alleged to be in arrears on equipment which
the appellant company had purchased. All of these pay-
ments were charged in Rush & Tompkins’ accounts to
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Layden Construction Ltd. and none were charged to nor
were payments of any kind received from the appellant
company.

Luther Vieweger was active on the site of the work and
in a short time differences of temperament between him
and the foreman of the Layden Construction company be-
came a source of concern, which seems to have been ad-
justed by Mr. Luther Vieweger suggesting that a completely
independent foreman be retained and given full authority
and by Luther Vieweger undertaking to “continue to serve
to the best of my ability under the circumstances centering
particularly on getting some rock drilled off”. The work
progressed badly and on April 1, 1959, Layden Construction
were to a large extent removed by Rush & Tompkins from
the operation of the contract. Layden Construction Ltd.,
on July 23, 1959, by letter of that date, Exhibit 10, formally
abdicated its position under the contract of July 28, 1958.

It is of some considerable significance that Luther View-
eger has sworn that he was never informed of the final
amount of the tenders submitted by Rush & Tompkins to
the Canadian Government and that he never received any
copy of either Exhibit 12 or the formal agreement which
followed it, Exhibit 9, nor was he shown a copy of the
abdication letter to which I have just referred. He was
informed by Mr. John Ford, the general manager of Rush
& Tompkins, that the Layden Construction company was
being removed from the operation and he was asked to
confer with the new project manager, a Mr. Murphy. He
met Mr. Murphy in Vancouver, after Mr. Murphy had
inspected the site of the operations, and Mr. Vieweger
swore that at this meeting Mr. Murphy, on behalf of Rush
& Tompkins, agreed to use certain of the defendant’s (here
appellant’s) equipment and to pay rental therefor ‘“as
scheduled” and on July 8, 1959, Rush & Tompkins, over
the signature of Mr. Ford, wrote to Mr. Vieweger a letter
which read as follows:

" On April 1, 1959, our Mr. B. N. Murphy took over from Mr. Jim
Layden as Project Manager on our road contract 15/58/TCH-G at Stoney
Creek Siding, Glacier Park, B.C.

This is to confirm arrangements made by Mr. Murphy with you subse-
quent to that date that you were not required on job. However, as your
equipment was to be used on this project, it was agreed that you should
draw a salary of $500.00 per month, while job was in operation. Moreover,
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it was agreed that such wages received would be deducted from any
machine rental earned.

The appellant company worked under this new arrange-
ment with Rush & Tompkins and the respondent used the
equipment through the working season in 1959 and made
certain payments on account of rentals to the appellant
company. When these equipment rentals fell into arrears,
the appellant company threatened to remove its machinery
and for the first time the respondent Rush & Tompkins
took the position that a partnership existed between the
appellant company and Layden Construction Ltd., which
partnership was evidenced by the agreement between the
two on July 22, 1958, Exhibit 4, and that, since such part-
nership existed, the appellant company was bound as was
Layden Construction Ltd. by the provisions of the contract
between Rush & Tompkins and Layden Construction Ltd.,
Exhibit 9, and particularly by para. 12 thereof, which read
ag follows:

12. If the Subcontractor shall fail to commence the work or to prosecute
the work continuously with sufficient workmen and equipment to insure
its completion within the time fixed by the principal contract or to comply
with the lawful orders of the Engincer or to perform the work in strict
accordance with the provisions of the principal contract, or if for any other
cause or reason the Subcontractor shall fail to carry on the work in a
manner acceptable to the Engineer or the Contractor, the Contractor may
give notice to the Subcontractor requiring it to remedy such defects, orders,
defaults or delays and if such orders are not complied with or should such
defaults or delays continue for Seventy-two hours after such notice shall
have been given or should the Subcontractor make default in completion of
the works or should the Subcontractor become insolvent or abandon the
work or make an assignment of this contract without the consent of the
Contractor, or otherwise fail to observe and perform any of the provisions
of the principal contract or of this contract, then in any of such cases the
Contractor without process of law and without any further authorization
may take all of the work out of the hands of the Subcontractor and may
employ such means as the Coniractor may see fit to complete the works
and in such case the Subcontractor shall have no claim for any further
payment In respect of work performed and shall be chargeable with and
shall remain liable for all loss and damage which may be suffered by the
Contractor by reason of such non-compliance, default, delays or non-com-
pletion: PROVIDED that should the expense incurred by the Contractor
in taking over and completing the work be less than the sum that would
have become payable under this agreement if said work had been com-
pleted by the Subcontractor, then the Subcontractor shall be entitled to
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the difference, and should such expense exceed the said sum, then the Sub-
contractor shall be liable to and shall pay the Contractor the amount of
such excess. In the event of the Contractor taking over the work as afore-
said, all machinery, tools, plant, equipment or other property of the Sub-
confractor on the work may be used by the Contractor for the purpose of
completing the work without charge. Upon the taking over of the work
by the Contractor as herein provided, no further payment will be made to
the Subcontractor until the work is completed, and any monies due or that
may become due to the Subcontractor under this agreement will be withheld
and may be applied by the Contractor to payments for labour, materials,
supplies and equipment used in the prosecution of the work by the Con-
tractor, or to the payment of any excess cost to the Contractor of com-
pleting the work.

Upon the appellant company insisting that it must be
paid the equipment rentals or that it would remove its
equipment, the respondent company applied for and on
October 13, 1959, obtained an injunetion preventing the
appellant company so doing. That injunction contained the
usual provision reading:

and the Plaintiff, by its Counsel, undertaking to abide by any order which
this Court may make as to damages in case this Court shall hereafter be of
opinion that the defendant shall have sustained any by reason of this order
which the Plaintiff ought to pay.

The defendant moved to vacate that injunction order and
such application was refused by the order of the Court on

November 6, 1959.

Much argument before this Court was directed to whether
in these circumstances a partnership existed between Lay-
den Construetion Ltd. and the appellant company and if
so, whether the appellant company was bound by the pro-
visions of s. 12 of the agreement between the respondent
and Layden Construction Ltd. which I have set out above.
The learned trial judge was of the opinion that such part-
nership did not exist and in carefully considered reasons
based his finding upon the circumstances to which I have
referred briefly aforesaid, although he did take into con-
sideration the agreement between Layden Construetion Ltd.
and the appellant company, Exhibit 4.

The Appellate Division of the Supreme Court of Al-
berta in reversing the judgment of the learned trial judge
relied very strongly upon the terms of that agreement, Ex-
hibit 4, and were of the opinion that the presumption of
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1964 partnership which it evidenced was not in any way rebutted

—
Viewreer by the circumstances upon which the learned trial judge
Con- .
strucrion  had relied.
Co. L. .. .. .
R & I am of the opinion that it is not necessary to determine
Toﬁiims whether or not the appellant company and Layden Con-
STI%’(;;ON struction Ltd. were partners. Even if one presumes that the

Lm.  relationship of these two companies was a partnership, it is
SpenceJ. abundantly clear that the respondent elected to deal with
" Layden Construction Ltd. alone. It is to be remembered
that the respondent company had in its possession, when it
drafted the agreements between it and Layden Construction
Ltd.—Dboth the early informal agreement, Exhibit 12, and
the later formal agreement, Exhibit 9—a copy of Exhibit 4,
yet it chose to make both the informal and later the formal
agreements with Layden Construction Ltd. alone. As I have
recited above, Mr. Ford earlier instructed Mr. James Lay-
den to make what arrangements he deemed fit with the
appellant company. It is not necessary to recite the many
occasions in his testimony in which Mr. Ford reiterated his
position that he was dealing with Layden Construction Ltd.
and James Layden alone, and every piece of evidence is
consistent with that position and inconsistent with any
other. It was argued before us that the respondent company
was not required to make an election as to what remedies
it would pursue until the appellant company threatened to
remove its equipment from the site. At that time, it was
submitted, in a further consideration of the contract be-
tween the appellant company and Layden Construction
Ltd., Exhibit 4, it came to the view that such agreement
created a partnership and it could then elect to hold the
partner, the appellant company, bound by the provisions
of the contract between it, the respondent, and Layden
Construction Ltd., i.e., Exhibit 9. I cannot accept this argu-
ment. I am of the opinion that the date on which the
respondent company came to the conclusion that the appel-
lant company and Layden Construction Ltd. were partners
is quite irrelevant. The respondent company knew through-
out that the other two were in some sort of business rela-
tionship. It had, in fact, caused that relationship to be
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created and it had knowledge of the details of that relation-
ship and yet the respondent company carefully chose to
enter into contractual arrangements with Layden Construc-
tion Ltd. alone.

I am of the opinion that British Homes Assurance Cor-
poration, Ltd. v. Paterson! is sound authority for the prop-
osition that having so elected the respondent company now
cannot attempt to hold the appellant company liable and
require it to perform the contract of Layden Construction
Litd. even if it were a partner of Layden Construction Ltd.
There, Farwell J., at p. 408, quoted Lord Blackburn in
Scarf v. Jardine?:

Where a man has an option to choose one or other of two inconsistent
things, when once he has made his election it cannot be retracted, it is
final and cannot be altered. '

Lindley on Partnership, 11th ed., accepts the authority
of this decision at p. 183 where, after quoting s. 5 of the
Partnership Act of 1890, which is a counterpart of s. 7 of
the Alberta Partnership Act, the learned author states:

It is hardly necessary to observe that this section imposes no liability
on a firm for acts done by a partner, who is acting and is dealt with as
acting, on his own behalf, and not on behalf of the firm.
giving the British Homes Assurance case as the authority
for that proposition.

And at p. 248, the learned author states:

The general proposition that a partnership is bound by those acts of
its agents which are within the scope of their authority, in the sense
explained in the foregoing pages, must be taken with the qualification that
the agent whose acts are sought to be imputed to the firm was acting in
his character of agent, and not as a principal. (The italicizing is my

own.)

The learned trial judge accepted the authority of this
decision and quoted therefrom as I have.

In the Court of Appeal, Johnson J. A., giving the judg-
ment for the Court, outlined the reliance of the present
appellant upon the decision and then continued:

In entering into the contract the Layden company was acting as agent
for itself and the respondent and Calder v. Dobell, (1871), L.R. 6 C.P. 486,
would be applicable.

171902] 2 Ch. 404. 2 (1882), 7 App. Cas. 360.
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And then quoted Kelly C. B. at p. 499, noting that the pas-
sage was approved in Basma v. Weekes et al.t

Those two decisions and the others which are discussed in
the judgments deal with cases where a partner or agent
was acting as such for either a disclosed or non-disclosed
principal and with the subsequent suit by the opposite
party against such prineipal.

In the present case, the learned trial judge concluded, and
for the reasons which I have outlined I agree with his con-
clusion, that Layden Construction Ltd. was dealing with
the appellant company as principal and was doing so at
the insistance of the respondent company through the
agency of its general manager Ford. Therefore, with respect,
the cases cited by Johnson J. A. are not applicable and
British Homes Assurance is exactly applicable.

For these reasons, I have come to the conclusion that the
respondent company was not entitled to enforce the pro-
visions of s. 12 of the agreement between itself and the
Layden Construction company, Exhibit 9, as against the
appellant company, and prevent the appellant company
from removing its equipment either in April 1959, when
Layden Construction Ltd. abandoned the econtract, or later,
when the respondent’ company failed to pay the equipment
rental. Having come to that coneclusion, therefore, I turn
to the counterclaim of the appellant company for the arrears
of equipment rental which it alleges is owed to it by the
respondent company. The learned trial judge gave effect
to this counterclaim acting on the basis which he termed an
implied contract.

Johnson J.A., giving judgment for the Court in the Appel-
late Division, took the view that Murphy, as the agent for
the respondent company in his conversations with Mr.
Luther Vieweger, “went no further than to assume the
obligations which the partnership by the agreement of July
22nd assumed to the respondent”.

I have concluded that no partnership assumed such ob-

ligations; Layden Construction alone did so. It is to be

1719501 A.C. 441,
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remembered that this was certainly the view of Mr. Luther
Vieweger at the time of his conversation with Mr. Murphy,
and Mr. Ford for the respondent company has admitted
that it never took the position that it could bind the appel-
lant company as a partner of Layden Construction Ltd.
until months after when it ceased paying the equipment
rental.

I am of the opinion, therefore, that the transaction be-
tween the appellant company and the respondent company,
the former represented by Mr. Luther Vieweger and the
latter by Mr. Murphy, was simply a contract for the pay-
ment of equipment rental at scheduled rates, the schedule
being that set out in Exhibit 4, the agreement between the
appellant company and Layden Construction Ltd. I can-
not appreciate the argument of counsel that what Mr.
Vieweger was doing then was agreeing to continue the
agreement between the Layden company and the respond-
ent company, Exhibit 9, and be paid the schedule of rentals
only from possible profits. It is agreed that at that time
the contract was $300,000 in deficit, and I do not see how
it can be imagined that Mr. Vieweger would agree to have
his equipment worked with such a faint hope of reward,
when he did not then and for months later know that the
respondent company was taking the position that they were
entitled to hold the equipment on the site and he has never
yet, let alone in April 1959, agreed to that contention. An
attempt was made to interpret the agreement between Mr.
Murphy and Mr. Vieweger as being to pay rentals in
accordance with Exhibit 4. That is not Mr. Vieweger’s
evidence of what occurred. He swore that Mr. Murphy
said: '

Mr. Vieweger, we will pay you for them, we will maintain them and
keep them in order, and we will pay you rentals as scheduled.
And in cross-examination, he was asked these questions:

Q. Now, I say to you that your arrangement, if you ever had one
with Murphy, was that you were to get the rentals on the same
terms as you were entitled to under your agreement with Layden?
A. My understanding with Murphy, as I have told you, it was that
we would be paid at that rate, on the 15th of the month following,
basis.
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Q. Did you understand that Rush & Tompkins was stepping in, and
was going to do the best he could to see that you were paid rentals,
if the project made money? A. Nobody ever told me that, no.

Mr. Murphy did not give evidence for the respondent com-
pany.

Counsel for the respondent company submitted that prac-
tically all subcontracts bear a clause similar to cl. 12 of
Exhibit 9 and that Mr. Vieweger would know the existence
of such a clause and would expect that Rush & Tompkins
would keep his equipment on the site and use it for the
completion of the contract. On the other hand, Mr. Vie-
weger knew that he had made no such agreement and he
could be under no such impression. The agreement made
between Mr. Vieweger and Mr. Murphy was, in my opinion,
confirmed by the letter which the respondent company wrote
to the appellant company on July 8, 1959, which I have
recited above. I have no difficulty in finding consideration
for this contract. By virtue of it the machines were left on
the site and were used for months by the respondent com-
pany, and the learned trial judge has found that there were
payments made on account of the equipment rentals, al-
though no invoices were rendered by the appellant com-
pany. The amount of the equipment rental in arrears has
been agreed at by counsel at the sum of $42,769.64 and the
judgment at trial in favour of the appellant on its counter-
claim should be restored to such an extent.

I turn now to the appellant company’s claim for damages
flowing from the interim injunction granted on October
13, 1959, and continued on the motion to vacate. The
learned trial judge in refusing the appellant company’s
claim for such damages adopted the principle stated by
Hyndman J. in McBratney et al. v. Sexsmith', at p. 459,
as follows:

The law is well settled that it does not follow that because an interlocu-
tory injunction is dissolved before or after trial the successful defendant is
therefore or in any event entitled to damages. The test is whether the
plaintiff, by the suppression of facts, or misrepresentation, or maliciously,
improperly obtains the injunction.

1119241 2 W.W.R. 455.
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It would appear that the proper test was laid down by
the Court of Appeal in Griffith v. Blake'. There, the Court
of Appeal was concerned with a dictum of the late Master
of the Rolls in Smith v. Day?, to the effect that the under-
taking as to damages only applies where the plaintiff has
acted improperly in obtaining the injunction, and all the
members of the Court expressed dissent with that view.
Baggallay L.J. said, at p. 476:

If the Defendants turn out to be right, it appears to me that they can,
under the undertaking, obtain compensation for all injury sustained by
them from the granting of the injunction.

And Cotton, L.J., said at p. 477:

But I am of opinion that his dictum is not well founded, and that the
rule is, that whenever the undertaking is given, and the plaintiff ultimately
fails on the merits, an inquiry as to damages will be granted unless there

are special circumstances to the contrary. (The' italicizing is my
own.)

Counsel for the respondent company before this Court
agreed to such statement of the principle, but submitted
that in this case there were special circumstances as it had
not been shown that the respondent company obtained the
injunction by any perjury or misrepresentation and that
since two judges in the Trial Division and three judges in
the Court of Appeal were of the opinion that the respondent
company was entitled to its injunction, if this,Court were
of the other view it would be an example of judicial error
and not any misrepresentation by the respondent company
which caused the injunction to issue.

I am of the opinion that these circumstances do not
constitute such “special circumstances” as were in the
mind of Cotton L.J. There are examples of plaintiffs who
are public bodies and who acted in the public interest to
hold the situation in statu quo until the rights were deter-
mined. There are other cases where the defendant, although
he succeeded upon technical grounds, certainly had been
guilty of conduct which did not move the Court to exercise
its discretion in his favour. In these cases, the Court has
found the “special circumstances” which entitled it to

1(1884), 27 Ch. D. 474. 2 (1882), 21 Ch. D. 421.
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refuse a reference as to damages. Here, the respondent com-
pany throughout has insisted that very considerable items
of heavy construction machinery be held so the defendant
could not use them and therefore make any profit from
them, and that situation continued for months until the
respondent company’s use for the equipment ended. I am
of the opinion that it is an ordinary case of an injunction
granted upon a plaintiff’s application and upon the plain-
tiff’s undertaking, and that the plaintiff should be required
to make good its undertaking, I would, therefore, direct
that there be a reference in the ordinary course of pro-
cedure in the Province of Alberta to determine such damages
and that the appellant company be granted judgment for
such damages and the costs of the reference.

It is said that the damages can now be ascertained at
the sum of $30,500. Counsel for the respondent, however,
submits that there has been no proper proof of damages in
that amount and, reading the record, I am of the opinion
that under the circumstances in this case this Court would
not be entitled to make a specific award of damages upon
the evidence set out therein.

In the result, I would allow the appeal, restore the
judgment in favour of the appellant company upon the
counterclaim for $42,769.64, direct a reference as aforesaid,
and allow the appellants its costs throughout.

Appeal allowed, judgment of the Appellate Division set
aside and judgment at trial varied, with costs.

Solicitors for the defendant, appellant: Becker, Weeks,
Peterson, Clark, McLennan and Fraser, Edmonton.

Solicitors for the plaintiff, respondent: M ilner, Steer,
Dyde, Massie, Layton, Cregan and Macdonnell, Edmonton.
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GEORGES MARCOTTE .........covvvn... Apppran; 196t
‘ *Nov. 18

ET Ni 24
SA MAJESTE LA REINE .................. INTIMEE.

APPEL DE LA COUR DU BANC DE LA REINE,
PROVINCE DE QUEBEC

Droit criminel—Meurtre qualifié—Verdict de culpabilité affirmé par la Cour
Supréme du Canada—DMinistre déférant la cause a la Cour d’appel pour
nouvelle audition—Nouvel appel & la Cour Supréme du Canada—Lot
sur la Cour Supréme, S.R.C. 1952, c. 269, art. 66—Droit criminel,
1953-54 (Can.), c. 61, arts. 596, 697.

L’accusé, dont le verdict de culpabilité pour meurtre qualifié fut maintenu
par cette Cour, fit une demande de clémence. Le Ministre de la Justice
déféra la cause pour une nouvelle audition & la Cour d’appel en vertu
de Part. 596 du Code Criminel. La Cour d’appel procéda & rendre
jugement comme #'il sagissait d’un appel interjeté par la personne
condamnée et rejeta cet appel. D’ol le pourvoi de 'accusé devant cette
Cour.

Arrét: L’appel doit étre rejeté.

Il n’y a pas d’analogie entre Vart. 55 de la Loi sur la Cour Supréme du
Canada et lart. 596(b) du Code Criminel. Les dispositions de l'art.
596(b) prescrivent en termes bien clairs que la cause est déférée pour
audition et décision comme s'il s’agissait d’un appel interjeté par la
personne condamnée. Dans le cas présent, la Cour d’appel ayant
rejeté Vappel, I'accusé avait droit d’interjeter appel 4 la Cour Supréme
du Canada en vertu de l'art. 597A du Code Criminel.

Sur le mérite, 'accusé n’a pas réussi & établir le bien-fondé de ses griefs.

ON APPEAL FROM THE COURT OF QUEEN’S BENCH
(APPEAL SIDE), PROVINCE OF QUEBEC

Criminal law—Capital murder—Conviction afirmed by Supreme Court of
Canada—Minister remitting case to Court of Appeal for further hear-
ing—Whether further appeal to Supreme Court of Canada—Supreme
Court Act, R.8.C. 1952, c. 259, s. 66—Criminal Code, 1958-6} (Can.),
c. 61, ss. 696, 697.

The accused, whose conviction on a charge of capital murder was upheld
by this Court, applied for clemency. The Minister of Justice remitted
the case for further hearing to the Court of Appeal pursuant to s. 596
of the Criminal Code. The Court of Appeal proceeded to decide the
matter as though it were an appeal by the accused and dismissed the
appeal. The accused appealed to this Court.

Held : The appeal should be dismissed.

There is no analogy between s. 55 of the Supreme Court Act and s. 596(b)
of the Criminal Code. Section 596(b) prescribes in clear terms that the

S *CoraM : Les juges Fauteux, Abbott, Martland, Judson, Ritchie, Hall et
pence.
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1964 case is remitted for hearing and determination as if it were an appeal
M;(;;TTE by the convicted person. In the present case, the Court of Appeal

V. having dismissed the appeal, a further appeal to the Supreme Court
La Rene of Canada was opened to the accused under s. 597A of the Code.

On the merits, the accused has failed to establish that his grounds of appeal
were well founded.

APPEL d’un jugement de la Cour du banc de la reine,
provinee de Québec?, rejetant un appel déféré a cette Cour
par le Ministre de la Justice. Appel rejeté.

Yves Mayrand, pour I'appelant.
J. Ducros et J. G. Boilard, pour I'intimée.

Le jugement de la Cour fut rendu par

Le Juee Faureux:—Le 2 mars 1963, 4 Montréal, un
jury de la Cour du banc de la reine (Juridiction eriminelle),
présidé par M. le Juge Roger Ouimet, trouva l’appelant
coupable d’avoir, le 14 décembre 1962, en la cité de St-
Laurent, district de Montréal, intentionnellement causé la
mort du constable Claude Marineau et ce & l'occasion et
aux fins de la perpétration d’un vol qualifié, commettant
ainsi un meurtre qualifié. L’appel de cette déclaration de
culpabilité, impérativement preserit en pareil cas par
Particle 583(A) du Code Criminel, fut rejeté le 15 janvier
1964 par un jugement unanime de la Cour du banc de la
reine?. Marcotte, ainsi que le permet 1’article 597(A) du
Code Criminel, logea un appel & la Cour Supréme du
Canada® lequel fut également rejeté, le 11 mai 1964, par
une décision unanime de cette Cour.

Par la suite, le Ministre de la Justice, en vertu du pouvoir
que lui confére V'article 596 du Code Criminel, déféra cette
cause & la Cour d’Appel. Ce renvoi, signé le 27 juillet 1964,
est ainsi libellé:

AU JUGE EN CHEF ET JUGES PUINES
DE LA COUR D’APPEL DE QUEBEC
Une demande de clémence de la Couronne ayant été faite par et pour

Georges Marcotte qui a été trouvé coupable & Montréal le 2 mars 1963
du meurtre qualifié de Claude Marineau et condamné & la peine capitale,

1[1964]1 B.R. 837.
2119641 B.R. 155. 3[19641 R.CS. 559.
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et dont les appels & la Cour d’Appel de la province de Québee et & la Cour
Supréme du Canada ont été rejetés par lesdites Cours;

Et le soussigné, ayant recu de l'avocat dudit Georges Marcotte, des
représentations 3 leffet:

211

1964
——
MarcoTTE
V.

La ReiNe

1. Que le juge présidant au procds aurait dfi, mais ne l'a pas fait, Fauteux J.

donner aux jurés, d’une fagon expresse, les directives suivantes savoir, qu'ils
ne pouvaient condamner ledit Georges Marcotte de meurtre qualifié &
moins qu'ils fussent convaincus, hors de tout doute raisonnable, que ledit
Georges Marcotte, par son propre fait, avait causé ou avait aidé & causer
la mort dudit Claude Marineau ou la blessure corporelle ayant entrainé
la mort de celui-ci, ou qu’il avait lui-méme utilisé ou avait sur sa personne
Parme qui a provoqué la mort, ou qu’il avait conseillé ou incité une autre
personne & faire un tel acte ou & utiliser une telle arme; que si le juge
présidant au procés, & des directives en accord avec le paragraphe 1, aurait
pu raisonnablement rendre un verdict de non coupable de meurtre qualifié;
et que le fait de la part du juge présidant au procés d’avoir omis de donner
de telles instructions ne fut point soulevé lors de l'appel de Georges Mar-
cotte & la Cour d’Appel ou 2 la Cour Supréme du Canada.

2. Qu'une nouvelle preuve a été découverte par ledit avocat laquelle,
si elle avait été disponible lors du procés et associée, de la part du juge
présidant au proces, & des directives en accord avec le paragraphe 1, aurait
raisonnablement accru la possibilité pour les jurés de rendre un verdict
de non coupable de meurtre qualifié; ladite preuve étant celle de madame
Helen Dallos; ci-joint son affidavit indiquant la portée de cette preuve ou
partie d’icelle de méme qu’une traduction francaise dudit affidavit.

3. Qu'une autre nouvelle preuve a 6&té découverte par ledit avocat
laquelle, si elle avait été disponible au proees, aurait pu raisonnablement
entrainer carrément lacquittement dudit Georges Marcotte; ladite preuve
étant celle de Frank Grilly; ci-joint son affidavit, en original et copie
certifiée, indiquant la portée de cette preuve ou partie d’icelle;

En conséquence, le soussigné, en vertu de larticle 596 du Code
criminel, défére maintenant par les présentes ce qui suit, & savoir:

a) les soi-disant directives erronées données aux jurés par le juge
présidant au proeés;
b) les soi-disant nouvelles preuves;
¢) toute autre preuve ou argumentation par ou au nom de V'accusé ou
la Couronne que la Cour jugera approprié de recevoir ou de
prendre en considération
a la Cour d’Appel de la provinee de Québec pour audition et décision par

cette Cour comme g'il s'agissait d’'un appel interjeté par ledit Georges
Marcotte.

Donné & Ottawa ce 27° jour de juillet 1964,
GUY FAVREAU
Ministre de la Justice
Les affidavits auxquels référent les paragraphes 2 et 3 de
ce renvoi se lisent comme suit:

Déposition assermentée de Dame Helen Dallos.
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—Est-ce que vous &tes allée le 14 déc. 1962 3 I’édifice portant le
numéro 6007 Cote de Liesse, qu’on voit sur la photographie produite comme
exhibit P. 37 Oui.

—Qu’est~ce que vous faisiez 14?7 Le bureau de placement m’a envoyée
pour trouver du travail dans ’établissement situé 4 c6té de la banque.

—Quel bureau de placement? II est situé sur la rue Jean Talon.

—Finalement avez-vous parlé & quelqu’un relativement & du travail?
Oui, avec le «gérant».

—BSavez-vous le nom de la Compagnie? Je ne sais pas, mais je pense
qu'on s'occupe de moteurs Diesel et aussi de moteurs électriques, ol les
femmes embobinent les moteurs. C’est le méme groupe de bétiments &
c6té de cette banque. Le nom: Electric Products.

—Quelle heure était-il? Je ne sais pas exactement, mais je pense qu’il
était 11.30. A cause des événements prds de la banque je n’avais pas de
gofit pour aller nulle part, mais j’ai pensé comme ga; qu’il fallait aller &
Tadresse indiquée puisque le bureau m’y avait envoyée. Comme ¢a, je suis
allée et je me suis présentée aux bureaux.

—Avant d’aller aux bureaux pour chercher du travail, est-ce que vous
avez été témoin d'un incident malheureux? Oui.

—Dans vos propres termes, dites-nous ce que vous avez vu? Moi je
suis arrivée avec I'autobus et quand je suis descendue j’avais intention de
me rendre & la compagnie qui porte le nom Electric Products.

—Qu’est-ce qu'il est arrivé avec le policier du c¢6té droit? Je sais exacte-
ment que le policier du ¢6té gauche est descendu en premiére,

—Qu’est-ce qu’il est arrivé avec ce policier du cdté gauche? Moi je
n’ai vu que sa téte. J’ai entendu des coups et j’ai vu que ce policier est
tombé.

—Qu'est-ce qu’il est arrivé avec le policier du ¢6té droit? Celui-ci a
ouvert la porte de sa voiture et il était en train de sortir. Son revolver &
1a main. Comme il venait de sortir il a regu les coups et il a tombé & terre.

—Est-ce que vous avez vu tomber ce deuxiéme policier & cause de ces
coups? Moi j’ai vu qu’a cause de ces coups le premier policier est dispary,
cette rafale a continué sur la voiture; aprés, le deuxitme policier du cdté
droit a porté sa main sur l'estomac et il est tombé & terre.

—Est-ce que le sang a coulé beaucoup? Qui. Il a porté sa main sur
l'estomac et du sang jaillissait sur sa main.

—FEst-ce qu'il y avait un revolver dans la main du policier? Oui. Je ne
sais pas §'il voulait tirer ou non, mais il y avait un revolver dans sa main.

—Combien de rafales avez-vous entendues? Seulement une,

—Est-ce que les deux policiers sont tombés & la suite de cette méme
rafale de coups? Oui.

—Est-ce que vous pouvez dire qui a tiré? Je ne sais pas. J'ai vu
Phomme avec I'habit de Pére No&l et d’autres aussi & coté de lui, mais je
ne sais pas qui a tiré.

—Quelle était la grandeur du Pére No&l? Il était plus grand que mon
mari, qui mesure 58", mais il était plus petit que ce M. Parisse, qui est
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6’ 44. Il était approximativement un pouce de moins grand que M. Parisse,
alors 6'3.

—Combien de personnes se trouvaient devant la banque au moment
de la fusillade? Au moins trois.
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rogée? Approximativement oui, mais ils m’ont dit de ne parler & personne
d’autre queux.
Signé: Helen Dallos
Affidavit de Frank Grilly.
July 4, 1964

I hereby swear that on the morning of December 13, 1962, the establish-
ment known as the Coffee Pot, of which I was the registered proprietor,
was opened at approximately 7:00 AM. by my employee, Jeanne Sicard.
She was the only person in charge of the premises and serving customers

until about 1130 AM., when the noon hour staff began to enter. I also’

swear that on the following morning, Friday, December 14, I arrived in my
“car in front of the Coffee Pot at 9:30 A.M.,, where I picked up Harold
Green, who was waiting outside the restaurant, and gave him a lift in my
car to Chomedey, where I dropped him off. I left him in Chomedey at
about 10:05 A.M., December 14, 1962.

Frank Grilly

Montreal, July the 4th, 1964

Considéré au regard des dispositions de l'article 596 du
Code, il est clair que ce renvoi du Ministre de la Justice est
celui qu’autorise le paragraphe (b) de cet article 596.

~ 596. Sur une demande de clémence de la Couronne, faite par ou pour
une personne qui a été condamnée & la suife de procédures sur un acte
d’accusation, le ministre de la Justice peud

a) prescrire, au moyen d’une ordonnance écrite, un nouveau proess
devant une cour qu’il juge appropriée, si, aprés enquéte, il est con-~
vaincu que, dans les circonstances, un nouveau procés devrait &tre
prescrit;

b) & toute époque, déférer la cause 3 la cour d’appel pour audition et
décision par cette cour comme s'il s’agissait d'un appel interjeté par
la personne condamnée; ou

¢) 3 toute époque, soumettre & la cour d’appel, pour connaitre son
opinion, toute question sur laquelle il désire I’assistance de cette
cour, et la cour doit donner son opinion en conséquence.

Dans une requéte subséquement produite au greffe de
la Cour d’Appel, P'appelant demanda 4 la Cour d’entendre,
outre dame Helen Dallos et Frank Grilly, trois autres per-
sonnes, soit Armand Morin, André Gagnon et Jean-Paul
Fournel. Cependant, advenant 1’audition, 'appelant, d’une
part, renonca & faire entendre Gagnon et Fournel, et la



214

1964
——
MARCOTTE

v,
La REINE

Fauteux J.

R.CS. COUR SUPREME DU CANADA [19651]

Cour, d’autre part, étant d’avis que le témoignage de Morin
ne pouvait assister 'appelant, exerca la diserétion qui lui
est conférée au paragraphe (¢) du dispositif du renvoi et
refusa d’entendre ce témoin. Quant & Frank Grilly et dame
Helen Dallos, les parties déclarérent s'en tenir 4 Paffidavit de
Grilly purement et simplement et & celui de dame Dallos,
sujet dans ce dernier cas au droit de la Couronne de contre-
interroger.

I1 fut alors procédé & un trés bref interrogatoire de dame
Dallos et la Cour du bane de la reine!, aprés avoir entendu
les avocats des parties, examiné le dossier et délibéré, pro-
céda, le 17 septembre 1964, &4 rendre jugement comme g'il
s’agissait d'un appel interjeté par la personne condamnée et
rejeta cet appel par un jugement unanime. Le présent pour-
voi est de ce jugement.

Il convient de référer d’abord & Yobjection faite par la
Couronne a la juridiction de cette Cour. Il n’y a pas d’appel,
dit-on, a la Cour Supréme du Canada d’une décision rendue
par un tribunal d’appel d’une provinee sur un renvoi fait en
vertu de larticle 596(b) du Code et, ajoute-t-on subsidi-
airement, au factum de la Couronne, si un tel appel existe,
il ne peut &tre question d’un appel de plano mais d’un appel
qui doit &tre permis & la suite d’une requéte pour permis-
sion d’appeler. Au soutien de la négation de l’appel, on
cherche & faire une analogie entre les termes suivants de
Particle 596 (b) du Code, «comme §'il §’agissait d'un appel
interjeté par la personne condamnées et les termes suivants
de Particle 55(2) de la Loz sur la Cour Supréme du Canada
relatif aux questions déférées a cette Cour par le Gouverneur
en conseil «de la méme maniére que dans le cas d'un juge-
ment rendu sur un appel porté devant la Cour»; on en
déduit que le renvoi autorisé par 'article 596 (b) du Code
n’est pas un appel mais que, par les termes ci-dessus de
Particle, le Parlement a tout simplement indiqué que la
procédure & suivre était celle régissant les appels ordinaires
et que la conclusion de la Cour d’Appel sur un tel renvoi
n’équivaut en substance qu’a une simple opinion et non
4 un jugement. Pour disposer de cet argument, il suffit de

1T71964] B.R. 837.
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dire, & mon avis, que le renvoi autorisé par Particle 55 de
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la Lot sur la Cour Supréme du Canada a pour objet 'obten- MAI:JCOTTE
tion d’une «opiniony, ainsi qu’il appert du paragraphe 2 de ILaReme
cet article et que celui qu’autorise 'article 596(b) du Code pauteux J.

Criminel a pour objet l'obtention d’une «décisiony, ainsi
qu’il appert du texte méme de 'article 596(b). Il n’y a done
pas d’analogie. Les dispositions de Particle 596(b) du Code
prescrivent en termes bien clairs que la cause est déférée
«pour audition et décision comme §'il s'agissait d’un appel
interjeté par la personne condamnée» ou, suivant la version
anglaise de 'article 596 (b) du Code, «for hearing and deter-
mination as if it were an appeal by the convicted person.»
Tel qu'indiqué & Varticle 592 du Code, les décisions que la
Cour d’Appel peut rendre dans un appel interjeté par la
personne condamnée sont, soit de rejeter 'appel purement
et simplement ou I'accueillir, et, dans ce dernier cas, ordon-
ner un nouveau procés ou prononcer un acquittement. Dans
le cas qui nous occupe, la Cour d’Appel a décidé de rejeter
Pappel, confirmant ainsi la déclaration de culpabilité, et,
des lors, les dispositions de Yarticle 597A du Code Criminel
sont applicables:

597A. Nonobstant toute aufre disposition de la présente loi, une
personne

a) qui a été condamnée & mort et dont la déclaration de culpabilité
est confirmée par la cour d’appel, ou

b) qui est acquittée d'une infraction punissable de mort et dont
Tacquittement est écarté par la cour d’appel,

peut interjeter appel & la Cour Supréme du Canada sur toute question de
droit ou de fait ou toute question mixte de droit et de fait.

I1 s’ensuit que la prétention principale et la prétention sub-
sidiaire de la Couronne ne peuvent étre admises.

Au mérite de Pappel, les prétentions de I'appelant, telles
que formulées & 1’audition, sont que la Cour d’Appel aurait
erré dans I'appréciation du renvoi du Ministre, dans appré-
ciation de 1’affidavit de Grilly et de la déposition compléte
de dame Dallos et qu’elle aurait aussi erré en refusant
d’entendre Morin. Et, ajoute-t-on, si les faits ainsi rapportés
par Grilly et dame Dallos et ceux dont Morin aurait pu
témoigner avaient été soumis aux jurés, avec les directives
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légalement appropriées, ceci aurait raisonnablement aceru
la possibilité pour les jurés de rendre un verdict de meurtre
non qualifié ou voire méme un verdict d’acquittement.

Nonobstant toute la latitude accordée au procureur de
Pappelant pour lui permettre d’établir, si possible, le bien-
fondé de ces griefs, aussi bien que le bien-fondé du grief
additionnel par lui soulevé en réplique, quant & P'absence
de directives au proeés sur la question d’ivresse, nous
sommes tous d’avis qu’il n’a pas réussi & ce faire.

En Cour d’Appel, M. le Juge en chef Tremblay, réfé-
rant & ces témoignages et parlant pour lui et pour tous ses

collégues, a déclaré:
Sur le tout, je suis absolument convaincu que si ces témoignages

avaient été donnés au proces, le verdict efit €té nécessairement le méme.
C’est 1 la conclusion & laquelle nous en sommes arrivés
aprés avoir considéré attentivement les arguments faits de
part et d’autre sur la portée des témoignages offerts par
Pappelant.

Avant de clore, il est peut-8tre & propos d’ajouter que
du fait que les policiers aient pu inviter dame Dallos &
ne parler & personne autre qu’'ad eux, ainsi qu’elle en
témoigne & la fin de sa déposition, on ne saurait inférer, sous
les circonstances, qu’ils aient voulu ainsi ’'empécher de
communiquer avec la défense.

Nous sommes tous d’opinion que cet appel doit étre
rejeté.

Appel rejeté.

Procureurs de Uappelant: D. Dansereau et Y. Mayrand,
Montréal.

Procureur de Uintimée: J. Ducros, Montréal.
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SKUTTLE MFG. CO. OF CANADA LTD., B. D. WAIT 1_9’6_4,
CO. LIMITED, carrying on business under the firm *Oct. 15

name and style of WAIT-SKUTTLE COMPANY and {53

the said WAIT-SKUTTLE COMPANY ..APPELLANT;

AND

HER MAJESTY THE QUEEN, on the Information of
the Deputy Attorney General of Canada ..REsSPONDENT.

ON APPEAL FROM THE EXCHEQUER COURT OF CANADA

Tazation—Sales tazx—Ezemptions—Humidifiers—Used in manufacture of
tax-exempt furnaces—Certificates of exemption—Whether exempt as
“building material” whether “partly manufactured goods”—Estoppel of
the Crown—Ezcise Tax Act, RS.C. 1952, c. 100, ss. 29(1)(d), 30(1)(a),
30(2), 32(1), J4(4), and Regulations.

The appellant manufactured humidifiers and sold them to manufacturers of
furnaces, who supplied them with the furnace as a matter of course.
The furnaces were exempt from sales tax as “building materials”, When
a manufacturer of furnaces ordered humidifiers, he quoted his licence
number and gave a certificate as prescribed by the regulations. The
appellant reported the sales as not taxable. This practice was accepted
by the Revenue Department until July 1958, when the Crown took
the view that the humidifier was not part of the furnace, and, later,
that it was wrong to act on the certificates in the circumstances of this
case. The Crown’s claim to recover sales tax from the period of
August 1, 1956, to December 31, 1958, was upheld by the Exchequer
Court. The judgment was appealed to this Court.

Held: The appeal should be allowed.

The humidifier was part of the tax-exempt furnace supplied by the furnace
manufacturer. It was not part of the duct work as was contended by
the Crown. The manufacturer of humidifiers was entitled to rely on
the certificate of the furnace manufacturer. The regulations provided
that in those odd cases where the humidifier was not in fact used in the
furnace, it was the purchaser of the humidifier who became responsible
for the sales tax. These regulations did not require the manufacturer
of humidifier to enter into contractual relations as to the use to which
the manufacturer of furnaces could put the goods and to conduct an
investigation for the purpose of ensuring that the goods were in fact
put to that use.

It was not necessary to deal with the claim for exemption under s. 30(2) of
the Ezxcise Tax Act for “partly manufactured goods”, nor as to whether
the Crown was estopped as a result of its representations and conduct
during that preceding period.

Revenu—Taze de vente—Ezemptions—Humidificateurs employés dans la
fabrication de fournaises non sujettes & la taxe—Certificats d’exemp-
tion—Ezxzempts comme matériauz de construction ou marchandise par-
tiellement fabriguée—Fin de non-recevoir contre la Couronne—Loi sur
la taze d’accise, S.R.C. 1952, c. 100, arts. 29(1)(d), 30(1)(a), 30(2), 82(1),
44(4), et Réglements.

*PreseNT: Taschereau CJ., and Fauteux, Judson, Ritchie and
Spence JJ.
91528—1
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I’appelant fabriquait des humidificateurs et les vendait & des fabricants de
fournaises qui les fournissaient avec les fournaises. Comme «matériaux
de construction» les fournaises n’étaient pas sujettes i la taxe. Lorsqu'un
fabricant de fournaises commandait un humidificateur, il citait le
numéro de sa licence et produisait un certificat tel que preserit par les
réglements. I’appelant rapportait cette vente comme n’étant pas sujette
3 la taxe. Cette manidre d’agir fut acceptée par le ministére du Revenu
jusqu'en juillet 1958, alors que la Couronne prit la position que ces
humidificateurs ne faisaient pas partie de la fournaise, et, plus tard,
que dans les circonstances I'appelant avait eu tort d’agir sur la foi de
ces certificats. La réclamation de la Couronne pour le recouvrement de
la taxe de vente entre le premier aoiit 1956 et le 31 décembre 1958 fut
maintenue par la Cour de I'Echiquier. D’ott le pourvoi devant cette
Cour.

Arrét: L’appel doit étre maintenu.

L’humidificateur fait partie de la fournaise, non sujette & la taxe, fournie
par le fabricant de fournaises. Il ne fait pas partie des conduits, tel que
la Couronne I'a prétendu. Le fabricant des humidificateurs était justifié
de se fier au certificat du fabricant de fournaises. Les réglements
stipulent que dans les quelques cas ol I’humidificateur n’était pas en
fait incorporé dans la fournaise, c'est 'acheteur de I'humidificateur qui
devenait responsable de la taxe de vente. La fabricant de ’humidifica-
teur n’est pas requis par les réglements d’entrer en relations con-
tractuelles avec le fabricant de fournaises concernant l'usage que ce
dernier pourrait faire de ces articles et de faire enquéte dans le but de
g'assurer que ces articles étaient en fait utilisés de cette maniére.

Il n’est pas nécessaire de traiter de 'exemption sous l'article 30(2) de la
Loi sur la taze d’accise concernant les «marchandises partiellement
fabriquées», non plus de la question de savoir sl y avait fin de non~
recevoir contre la Couronne 2 la suite de ses représentations et de sa
conduite durant la période précédant la réclamation.

APPEL d’un jugement du juge Thurlow de la Cour de
I'Echiquier du Canada!, maintenant la réclamation pour
taxe de vente. Appel maintenu.

APPEAL from a judgment of Thurlow J. of the Excheq-
uver Court of Canada', maintaining the Crown’s claim for
sales tax. Appeal allowed.

P. B. C. Pepper, Q.C., and William R. Herridge, for the
appellant.

C. R. 0. Munroe, QC and R. A. Wedge, for the
respondent.

The judgment of the Court was delivered by

Jupson J.:—This is a claim by the Crown for sales tax
on humidifiers sold by the manufacturer, Skuttle Mfg. Co.

of Canada Ltd., to a number of manufacturers of furnaces.
1 [1964]1 Ex. C.R. 311, [1963] C.T.C. 500, 63 D.T.C. 1314.
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The claim was allowed at $42,292.51, together with interest g&;}
and penalties of $20,168.55. The perlod covered is from Srurne’
August 1, 1956 to December 31, 1958. During this period g % or
Skuttle carried on its business as it had done since 1945 Tz amm
without collecting sales tax. Its books had been audited by = ——
the Revenue Department from time to time and no question Judson J:
was raised against the propriety of this course until July of

1958, when the Crown decided that there was no exemption.

Skuttle had hitherto reported all the sales of humidifiers to

furnace manufacturers as tax free.

The company’s claim for exemption is under s. 32(1) and
Schedule ITI of the Excise Tax Act. This section reads:

32. (1) The tax imposed by section 30 does not apply to the sale or
importation of the articles mentioned in Schedule III.

Schedule IIT is a long classified list. Furnaces are included
in the list under the heading of certain building ma,tena,ls
Also included in this list are:

Articles and materials to be used exclusively in the manufacture or
production of the foregoing building materials.

The evidence was that when a customer bought a furnace
from a furnace manufacturer, the humidifier was supplied
with the furnace as a matter of course and was included in
the price, just as were other accessories such as pressure
regulators, thermostats and other controls. When a manu-
facturer of furnaces ordered humidifiers, he quoted his
licence number and gave a certificate as prescribed by the
Regulations in the following form:

I/We certify that the goods ‘ordered/imported hereby are to be used in,
wrought into, or attached to taxable goods for sale.

Licence Number..............

Name of Purchaser)

Before 1945 furnaces were subject to sales tax. After 1945
furnaces and articles and materials to be used exclusively
in the manufacture or production of furnaces were exempted
from sales tax by inclusion in Schedule III of the Ezcise
Tax Act, 1945 (Can.), c. 30, s. 8. After 1945, this manufac-
turer of humidifiers continued as before to accept the above
quoted certificate. I think that it was authorized to do this
under the Regulations, the particular one reading as follows:

(b) A licensed manufacturer shall not quote his licence number nor

give the certificate as above when purchasing or importing goods to be
91528—13



290 RCS. COUR SUPREME DU CANADA [19651

1964  uged in, wrought into, or attached to articles specified as exempt from the

Sxm" TLE Consumption or Sales Tax. (Note—Except in respect of goods conditionally
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Canapa Lo, . g0 . - . .
‘ These humidifiers were, in my opinion and evidently in

v.

THTEN the opinion of the Department until July of 1958, goods con-
JudsonJ. ditionally exempted according to use. In July of 1958, when
T the Department first raised the question, its only ground for
saying that the humidifiers were not exempt from sales tax
was that they were not part of the furnace but part of the
duct work. This, I think, it is impossible to accept. These
humidifiers had to be placed in the furnace close to the
heating distributor if they were to function at all. Sometimes
the humidifier was placed in that part of the furnace which
1s called the “plenum”, which is the air pressure mixing
chamber and serves as a lid for the furnace. Some furnaces
were sold with the plenum already made. Some were sold
while still requiring adaption to connect them with the duct
system. But however sold, both the plenum and humidifier

were part of the furnace.

In the Courts the Department extended its claims. In
addition to the claim that the humidifier was part of the
duct work, the Department said that it was wrong to act
on the certificate in the circumstances of this case. Notwith-
standing the fact that the furnace manufacturer certified, in
accordance with the regulations, that the goods were to be
used, wrought into or attached to taxable goods for sale, a
few of these humidifiers might have been used in space
heaters or sold as replacement parts for existing furnaces,
and in both these cases there was no exemption. The evi-
dence is that very few of the humidifiers would be so dis-
posed of.

This led the Exchequer Court* to say that the certificates
offered no protection and that in the absence of any con-
tractual arrangements that the humidifiers were to be used
exclusively in the manufacture or production of furnaces,
the sales tax had to be paid. The manufacturer of humidi-
fiers was not entitled to rely on the furnace manufacturer’s
certificate and the burden was imposed on the humidifier
manufacturer of seeing to it both by contractual arrange-
ments and hy subsequent investigation that its products
were used exclusively in the manufacture of furnaces. The
difficulty or even impossibility of operating under these
conditions is apparent.

1[1964] Ex. CR. 311, [1963] C.T.C. 500, 63 D.T.C. 1314.
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In so deciding, I think that the Exchequer Court was in
error. The manufacturer of humidifiers is entitled to rely on
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the certificate of the furnace manufacturer. The Regulations Canapa ILp.
provide that in those odd cases where the humidifier is not in g, 'éUEEN

fact used in the furnace, it is the purchaser of the humidifier
who becomes responsible for the sales tax. This follows from
those sections in the Regulations dealing with Certificates of
Exemption, which are numbers (b), (I) and (m) and which
read:

(b) A licensed manufacturer shall not quote his licence number nor
give the.certificate as above when purchasing or importing goods to be used
in, wrought into, or attached to articles specified as exempt from the
Consumption or Sales Tax. (NOTE.—Except in respect of goods condition-
ally exempted according to use.)

(I) Where a purchaser quotes a licence number only on his order for
goods, the vendor is responsible for Sales Tax on the sale.

- Where a purchaser erroneously quotes both licence number and cer-
tificate on his order, the purchaser is liable for the tax, except in such cases
where it is obvious to the vendor that the quotation was made in error.

(m) A licensed manufacturer or producer, who also operates a retail
branch or branches, shall not use his licence when purchasing or importing
merchandise for such retail businesses.

These do not require the manufacturer of humidifiers to
enter into contractual relations as to the use to which the
manufacturer of furnaces can put the goods and to conduct
an investigation for the purpose of ensuring that the goods
are in fact put to that use.

It is unnecessary to deal with the claim for exemption
under s..30, subs. (2), of the Exzcise Tax Act, which exempts
goods sold by a licensed manufacturer to another licensed
manufacturer “if the goods are partly manufactured goods.”
I note that the Minister by s. 29(1)(d) is made the sole
judge whether or not goods are “partly manufactured
goods.” Nor do I express any opinion on the argument that
the Crown is estopped from collecting for the period in
question as a result of its representations and conduct dur-
ing the preceding period. It is, however, clear that every-
thing that the Department did in the preceding period led
this manufacturer to assume that its course of conduct was
in accordance with the departmental interpretation of the

Statute and Regulations. Nothing happened during the

period August 1, 1956 to December 31, 1958, except a change
of opinion on the part of the enforcement officers in July of

Judson J.



222 RCS. COUR SUPREME DU CANADA [1965]1

1964 1958, on the meaning and effect of the Statute and Regula-

Sxkurree  tions. I think that they were wrong in the second meaning

@f;‘j;,f%;g; which they attached to them.

Tsn &EEN I would allow the appeal with costs, set aside the judg-
ment of the Exchequer Court and dismiss the Crown’s
Judson J. . .
— % Information with costs.
Appeal allowed with costs.
Solicitors for the appellant: McMillan, Binch, Stuart,
Berry, Dunn, Corrigan & Howland, Toronto.
Solicitor for the respondent: E. A. Driedger, Ottawa.
19&1 GALLOWAY LUMBER CO. LTD. ........ APPELLANT;
*Qct. 26, 27 AND
1965
jan2s LTHE LABOUR RELATIONS BOARD OF BRITISH
— COLUMBIA
AND

INTERNATIONAL WOODWORKERS

OF AMERICA LOCAL NO. 1-405 .. RESPONDENTS.

ON APPEAL FROM THE COURT OF APPEAL FOR
BRITISH COLUMBIA

Labour—Arbitration—Appointment of arbitrator by Labour Relations
Board—Application for writ of certiorari to quash appointment—Labour
Relations Act, R.8.B.C. 1960, c. 205, s. 22(3)(a) lenacted 1961 (B.C.),
c.81,s.17(b)1.

In the matter of the dismissal of one G, the respondent union by a letter
of February 21, 1962, advised the appellant company that it was
going to proceed to arbitration in compliance with the provisions of
a collective agreement and in a further letter of February 27th it
notified the company as to the name and address of its nominee on the
arbitration board. On February 28th, upon instructions of the appel-
lant, its solicitors wrote to the union taking the position that the
union’s letter of February 21st did not comply with the provisions of
the collective agreement in that it neither set out the question to be
arbitrated nor gave the name and address of the union’s nominee as
arbitrator.

On May 28th, the respondent Labour Relations Board notified the appel-
lant of its contention that it had been requested to appoint an arbitra-
tor to be the appellant’s member of an arbitration board and that it
intended to consider the matter at a Board meeting on June 12th.
Despite the appellant’s objections that the grievance had been aban-
doned pursuant to the provisions of the collective agreement, the

*PrEsENT: Martland, Judson, Ritchie, Hall and Spence JJ.
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Board determined that the dispute between the company and the 1965
union was arbitrable and on June 21st again requested the company GAIIE)_V:’AY
to nominate its arbitrator. When the company did not do so the Jympgr
Board, purporting to act under s. 22(3) of the Labour Relations Act, Co.Ltp.
R.S8.B.C. 1960, c. 205, nominated an arbitrator. An application by the v.
company for a writ of certiorari to quash the appointment was dis- R%;Ji’;‘(;gg s
missed and, on appeal, the judgment of the trial judge was affirmed by "Boarp oF
a majority decision of the Court of Appeal. The company then Brrmssa

appealed to this Court. COE?EL;BIA

Held: The appeal should be dismissed. —

Per Martland, Judson and Ritchie JJ.: Section 22(3)(a) of the Labour
Relations Act gave the Board power to appoint an arbitrator if in its
opinion the question was arbitrable. The appellant’s argument that the
Board had to come to a correct decision on this question before it
could make the appointment and that the correctness of the decision
was reviewable by way of certiorart was rejected. The Board’s jurisdie-
tion did not depend upon whether or not a Court might think its
opinion to be erroneous. There was nothing “collateral” or “preliminary”
or “jurisdietional” about this question; it was “of the very essence” of
the inquiry. Further, there could be no ground here for judicial review
based on an opinion of error in statutory interpretation or an exercise
of power beyond that conferred by the statute.

The Board made the decision which it alone had the power to make. It was
made within the assigned area of the exercise of the power. It was final
and not reviewable.

Per Hall and Spence JJ.: The determination of the Labour Relations
Board that the question was arbitrable was at least a quasi-judicial
decision and such determination was reviewable on certiorari. Jarvis
v. Associated Medical Services Inc. (1962), 35 DL.R. (2d) 875, affirmed
[1964] S.CR. 497, referred to.

Upon such a review, however, the conclusion was reached that the decision
of the Board was correct. The appellant’s argument that the grievance
had been abandoned failed. The union’s letter of February 27th was
dispatched within the time limited by the provisions of the collective
agreement, and reading the union’s previous letter of February 21st
together with a letter of G, dated February 12, 1962, in which he had
set out his grievance, there was no doubt that the question to be
arbitrated was sufficiently set out in writing.

APPEAL from a judgment of the Court of Appeal for
British ‘Columbia?, dismissing an appeal from an order of
Maclean J. dismissing an application for certiorari to quash
an appointment of an arbitrator. Appeal dismissed.

D. McK. Brown, @.C., for the appellant.
H. E. Hutcheon, for the respondent Union.
A. W. Mercer, for the respondent Board.

1(1964), 48 W.W.R. 78, 44 D.L.R. (2d) 575.
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The judgment of Martland, Judson and Ritchie JJ. was
delivered by

JupsoN J.:—Throughout these proceedings the appellant
company has pressed two objections to the appointment of
an arbitrator by the Labour Relations Board. First, it says
that a complaint in writing from an employee that his dis-
missal is wrongful is not a notification of any cause to be
arbitrated under the collective bargaining agreement because
something equivalent to a bill of particulars ought to have
been delivered. This is more than the technicalities of
common law pleading ever required at any time in a case of
this kind. The objection is entirely without merit.

The second objection that the grievance had been aban-
doned is equally technical. There was evidence on which the
Board could act that the third step in the grievance was not
completed until February 13, 1962. Then followed the
union’s letter of February 21st that they were going to
arbitration, and the registered letter of February 27th nam-
ing their arbitrator. The collective agreement provides that
the notice may be given by registered mail. There was, there-
fore, evidence before the Board on which it could find, as
it must have done, that the union had complied with the
grievance procedure. The company’s submission of the tru-
ism that by contract law an offer is effective only when it
is communicated to the offerer does not establish reviewable
error under the terms of this agreement.

By s. 22(3)(a) of the Labour Relations Act, R.S.B.C.
1960, c. 205, as amended by 1961 (B.C.), c. 31, the Board
has power to appoint an arbitrator “if in its opinion the
question is arbitrable”. The company’s argument before this
Court was based on the dissenting reasons delivered in the
Court of Appeal that the Board must come to a correct
decision on this question before it can make the appoint-
ment and that the correctness of the decision is reviewable
by way of certiorari.

With respect, the Board’s jurisdiction does not depend
upon whether or not a Court may think its opinion to be
erroneous. There is nothing “collateral” or “preliminary” or
“jurisdictional” about this question. To continue with the
established vocabulary in this branch of the law, it is “of
the very essence” of the inquiry. Further, there can be no
ground here for judicial review based on an opinion of error
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in statutory interpretation or an exercise of power beyond
that conferred by the statute.

It is undisputed that there was a complaint of wrongful
dismissal and a demand for the appointment of an arbitra-
tor. Power to appoint an arbitrator in these circumstances
belongs to the Board “if in its opinion the question is
arbitrable”. The company’s argument wishes to change this
language to read “if in the opinion of the Board, which will
be supported by a Court asserting a power of review, the
question is arbitrable”. I happen to think that the Board’s
decision in this case was correct but that opinion has nothing
to do with my task. The Board made the decision which it
alone had the power to make. It was made within the
assigned area of the exercise of the power. It is final and not
reviewable.

I would dismiss the appeal with eosts in favour of Inter-
national Woodworkers of America, Local No. 1-405. There
should be no award of costs to or against the Labour Rela-
tions Board in this Court.

The judgment of Hall and Spence JJ. was delivered by

SpexcE J.:—This is an appeal from the judgment of the
Court of Appeal for British Columbia' pronounced on
March 11, 1964, dismissing an appeal from the order of
Maclean J. made on February 19, 1963, whereby the appli-
cation of the appellant Galloway Lumber Co. Ltd. for a
writ of certiorar: was dismissed.

By a collective agreement between the appellant and the
International Woodworkers of America, Local No. 1-405,
made in August 1960, it was provided, inter alia:

ARTICLE XV—GRIEVANCE PROCEDURE

Section 1:

The Company and the Union mutually agree that, when a grievance
arises in the plant or camp coming under the terms of this Agreement, it
shall be dealt with without stoppage of work, in the following manner:
Step 1: The individual employee, with or without a job steward, shall first

take up the matter with the foreman in charge of the work within
fourteen (14) calendar days.

Step 2: If a satisfactory settlement is not then reached, it shall be reduced
to writing by both parties, when the same employee and the Com-
mittee shall take up the grievance with the superintendent or the
personnel officer, or both, as designated by the Company. If desired,
the Union business agent shall accompany the Committee.

1(1964), 48 W.W.R. 78, 4 D.L.R. (2d) 575.
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Step 3: If the grievance is not then satisfactorily solved, it shall be referred
to an authorized representative of the Union and the Management.

Step 4: If a satisfactory settlement is not then reached, it shall be dealt
with by arbitration, hereinafter provided.

Section 2:

If a grievance has not advanced to the next stage under Step 2, 3 or 4,
within fourteen (14) days after completion of the preceding stage, then
the grievance shall be deemed to be abandoned, and all rights of recourse
to the grievance procedure shall be at an end. Where the Union is not able
to observe this time limit by reason of the absence of the Aggrieved
Employee or the Committee from eamp the said time limit shall not apply.
The Union shall be bound to proceed in such a case as quickly as may be
reasonably possible.

Section 3:

Grievance meeting shall, except in cases of emergency, and whenever
possible, be held out of working hours.

ARTICLE XVII—ARBITRATION

Section 2:

(a) In the case of a dispute arising regarding the discharge of an
employee or the failure to re-hire an employee under this Agree-
ment, which the Parties are unable to settle between themselves as
set out in Article XV, the matter shall be determined by arbitra-
tion in the following manner:

Either Party may notify the other Party in writing, by
registered mail, of the question or questions to be arbitrated,
and the name and address of its chosen representative for the
Arbitration Board. After receiving such notice and statement
the other Party shall, within five (5) days, appoint an Arbi-
trator and give notice in writing of such appointment and the
name and address of its Arbitrator. If the two Arbitrators
appointed by the Parties.fail to agree upon a Chairman within
five (5) days, they, or either one of them, shall forthwith
request the Labour Relations Board of British Columbia to
appoint a Chairman.

(b) The decision of the Arbitration Board shall be by majority vote
and all decisions regarding discharge or failure to rehire employees
which have been referred to arbitration will be final and binding
upon the Parties of the First and Second Parts.

(¢) If any Arbitration Board finds that an Employee has been unjustly
suspended or discharged such Employee shall be reinstated with all
his rights and privileges preserved under the terms of this Agree-
ment. The Arbitration Board shall further make the determination
of the amount of lost pay, if any, to be paid to the Employee.

Section 3:

The Parties of the First and Second Parts will each bear the expense
and charges of its representatives on any Arbitration Board, and shall bear
in equal proportions the expenses and allowances of the Chairman or Sole
Arbitrator, as the case may be, and the stenographic and secretarial expense,
and rent.

Section 4:

Any arbitration to be held hereunder shall be held at such place as

may be decided by the Board.
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Such grievance procedure was instituted by one Gorrie by i%j

his letter of February 12, 1962. On that day, a meeting in GauLoway

L
compliance with step 3, supra, was convened but the repre- Co. Lo,
sentatives of the appellant refused to reinstate Gorrie at ,pce
such meeting. R].3ELA’1‘IONS

; Brrmisz
On the next day, the representative of the respondent Comsn

union telephoned to the president of the appellant company  etal.

and sought to have the latter reconsider his decision of the gpenceJ.
previous day but his effort was in vain. _

On February 21st, the respondent union forwarded to the
appellant company a registered letter which read:

‘Mr. Henry Nelson,

Manager,

‘Galloway Lumber Company Ltd.,
‘Galloway, B.C.

Dear Sir:

In the matter of the discharge of Mr. Earl Gorrie, please be advised
that Local 1-405 International Woodworkers of America, AFL-CIO-CLC
are going to proceed to Arbitration, in compliance with ARTICLE XV
‘STEP 4 and as provided for under ARTICLE XVII Section 2(a) of the
'1960-1962 Master Agreement.

You will be notified shortly the name and address of the Union’s chosen
representative for the Arbitration Board.

Yours truly,
“Art Damstrom”
Art E. Damstrom,
President,
International Woodworkers
of America,
Local 1-405.

and on February 27th forwarded a further letter which read:

‘Mr. Henry Nelson,
‘Manager,

‘Galloway Lumber Co. Ltd.,
'‘Galloway, B.C.

Dear Sir:
Further to my letter of February 21st, 1962, please be advised that
Mr. John A, McNiven, 517 East Broadway, Vancouver, B.C., has been

«chosen as a Union nominee on the Arbitration Board in the matter of the
«discharge of Mr. Earl Gorrie.

Yours truly,

LOCAL 1-405, IW.A,,
“Art Damstrom”

A. Damstrom,
President.
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This letter was received by the appellant company on Feb-
ruary 28th. On the same day, upon the instructions of the
appellant company, its solicitors wrote to the union taking
the position that the union’s letter of February 21st supra
did not comply with the provisions of art. XVII of the
collective agreement in that it neither set out the question
to be arbitrated nor gave the name and address of the
union’s nominee as arbitrator.

On May 28th, the respondent Labour Relations Board
notified the appellant company of its contention that it
had been requested to appoint an arbitrator to be its mem-
ber of the arbitration board and that it intended to consider
the matter at the Board meeting on June 12th. Despite the
appellant company’s objections that the grievance had
been abandoned pursuant to art. XV of the collective agree-
ment the Labour Relations Board determined that the
dispute between the appellant company and the respondent
union was arbitrable and on June 21st again requested the
company to nominate its arbitrator. When the company
did not do so the Labour Relations Board by its Notice of
Appointment dated July 17, 1962, purporting to act under
s. 22(3) of the Labour Relations Act, nominated George
Haddad to act as a member of the arbitration board. This.
application for certiorar: followed.

Section 22(3) of the Labour Relations Act, R.S.B.C.
1960, c. 205, as amended by 1961 (B.C.), c. 31, provides:

22. (3) Where the provision required or prescribed under this section

provides for the appointment of a board of arbitration or other body,

(a) if either party to the collective agreement within five days of the
written notice from the other party of the appointment of his
member or members fails or neglects to appoint a member or
members, the Labour Relations Board may, if in its opinion the
question is arbitrable, appoint a person or persons it deems fit for
such purpose, and such person or persons is or are deemed to be
appointed by the said party; and

(b) if the appointed members, within five days from the date of the
appointment of the last appointed member, fail to agree upon a

person to act as Chairman, and any one of the members has been
appointed under clause (a), the Minister may appoint a Chairman.

The respondent Labour Relations Board submits that the
finding by that Board that the question was arbitrable and
the consequent appointment of an arbitrator when the
company failed to do so were merely exercises of adminis-
trative power and neither judiecial nor quasi-judicial acts
so that no certiorari lay therefrom.



8.CR. SUPREME -COURT OF CANADA [1965]1

This submission seems to be the one which found favour
before the Court of Appeal of British Columbia. Davey J.A.,
giving the majority judgment in that Court, said:

The appointment of the arbitrator is not a matter of jurisdiction, but
the exercise of a mere power. The appointment of the arbitrator only com-
pletes the membership of the arbitration board and enables it to function
if it truly has jurisdiction. The appointment of the arbitrator is in effect no
different from the appointment of a chairman of the Labour Relations
Board under's. 22(3) (b) of the Act. The consequences end with the appoint-
ment; it does not clothe the arbitration board with jurisdiction to decide
the question, if in law it has none. All counsel agree that the question of
the jurisdiction of the arbitration board remains for the proper tribunal
to determine, untrammelled by the Labour Relations Board’s opinion; that
is to say, in this case by the ordinary courts of law. That is my conclusion

and the opinion expressed by Professor Carrothers in his work on “Labour
Arbitration in Canada”, p. 27.

Since the opinion of the Labour Relations Board that the question is
arbitrable binds no one, and decides nothing, but merely leads in the dis-
cretion of the Labour Relations Board to the appointment of an arbitrator
so that the arbitration board may function if the question is truly arbi-
trable, it is not a judicial or quasi judicial act that can be reviewed by
certiorars.

With respect, I am unable to agree. It may well be that
the appointment itself is a purely administrative act. But
before the Labour Relations Board may make the appoint-
ment it must determine “if in its opinion the question is
arbitrable”. This entails a consideration and interpretation
of the collective agreement. If the grievance has not
advanced to the next stage within 14 days after completion
of the preceding stage the grievance was “deemed to be
abandoned” by the terms of art. XV, s. 2, of the collective
agreement. If the grievance were abandoned, then there
could be no question to be arbitrated. The determination
therefore was a judicial question not merely an administra-
tive one.

Moreover, the opinion of the Labour Relations Board
that the question was arbitrable cannot be described as one
which “binds no one and decides nothing”. Section 2 of
art. XVII of the collective agreement would become opera-
tive upon the Labour Relations Board’s appointment, an
arbitration would proceed, the decision in the words of
8. 2(b) of the article would be final, and the parties to the
arbitration by the provisions of s. 3 of the article would
have to bear the cost equally. Even if it were open to the
arbitration board to hold after a hearing that the question
were not arbitrable, upon which I express no opinion, the
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1965 determination by the Labour Relations Board that it were

——
Gauoway would have required the appellant company to engage in
LumBer . . . .

Co.L. the arbitration proceedings and incur the necessary costs

v. thereof.
LABOUR

RelamoNs  Being of the opinion that the determination of the
Oli)musn Labour Relations Board that the question was arbitrable
;‘fj{m was at least a quasi-judicial decision, I am strongly of the

Spence J. opinion that such determination may be reviewed in the
— Courts. I adopt the language of Aylesworth J.A. in giving
the judgment of the Court of Appeal for Ontario in Jarvis
v. Associated Medical Services Inc. et al.® at p. 379:
.. .1t is trite to observe that the Board cannot by an erroneous interpreta-
tion of any section or sections of the Act confer upon itself a jurisdiction
which it otherwise would not have,

That judgment was affirmed in this Court?, and both Cart-
wright J. at p. 502 and I in my reasons at p. 520, although
dissenting on another issue, expressed strongly the view
that a judicial or quasi-judicial decision of an administra-
tive board delimiting its field of jurisdiction was reviewable
on certiorari.

Upon such a review, however, I have come to the con-
clusion that the decision of the Labour Relations Board
was correet. Article XV of the collective agreement in s. 2
provided that if the grievance had not advanced to the next
stage within 14 days after completion of the preceding
stage it should be deemed to have been abandoned.

Step 3 of the said s. 1 of art. XV read as follows:

If the grievance is not then satisfactorily solved, it shall be referred
to an authorized representative of the Union and the Management.

Counsel for the appellant has proceeded throughout upon
the basis that step 3 was completed when Mr. Damstrom,
the president of the local of the union, and Mr. H. Nelson,
the manager of the appellant company, met and conferred
on February 12, 1962. At the close of that meeting there
was, however, no formal entry made setting out the result
thereof and I cannot see why the telephone conversation
between the same two men on the next day, February 13,

1(1962), 35 DL.R. (2d) 375, sub nom. Associated Medical Services
Incorporated v. Ontario Labour Relations Board et al.
2 [1964]1 S.C.R. 497.



SCR. SUPREME COURT OF CANADA [19651

1962, cannot be considered a continuation of step 3 so
that step 3 did not terminate until the latter date. On the
14th day thereafter, 7.e., the 27th of February, and within
the time limited by s. 2 of art. XV, Mr. Damstrom dis-
patched to Mr. Nelson the letter which I have recited
above. In that letter Mr. Damstrom gives the name and
address of the union’s nominee to the arbitration board.
In my view, this disposes of one of the two bases of the
appellant company’s argument that the grievance had been
abandoned. The second objection was that the registered
letter dated February 21, 1962, which I have quoted above,
did not contain the statement of the questions to be arbi-
trated. That letter read in part: “In the matter of the dis-
charge of Earl Gorrie . . .” Gorrie’s first letter of Feb-
ruary 12th had set out his grievance in writing as follows:

“That I was fired from my job without proper cause.”

Reading those two documents together, I have no doubt
that the question to be arbitrated was sufficiently set out
in writing. I am of the opinion that in the matter of labour
relations and arbitration thereon to take a narrow, tech-
nical and pedantic view of the procedure is to defeat the
purpose for which the statute was enacted.

For these reasons, I would dismiss the appeal with costs
in favour of International Woodworkers of America, Local

No. 1-405. There should be no award of costs to or against
the Labour Relations Board in this Court.

Appeal dismissed with costs.

Solicitors for the appellant: Russel & DuMoulin, Van-
couver.

Solicitors for the respondent, Labour Relations Board
of British Columbia: Paine, Edmonds, Mercer & Williams,
Vancouver.

Solicitors for the respondent, International Woodworkers
of America, Local No. 1-405: Shakespeare & Hutcheon,
Vancouver.
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PAOLO VIOLI .......................... APPELLANT;

AND

THE SUPERINTENDENT FOR THE EASTERN DIS-
TRICT OF THE IMMIGRATION BRANCH OF
THE CANADIAN DEPARTMENT OF CITIZEN-
SHIP AND IMMIGRATION AND THE HONOUR-
ABLE THE MINISTER OF CITIZENSHIP AND
IMMIGRATION OF CANADA ....... REsPoONDENTS.

APPEAL FROM THE COURT OF QUEEN’S BENCH, APPEAL SIDE,
PROVINCE OF QUEBEC

Immigration—Deportation—Habeas corpus—Deportation order suspended
for specified period of probation—Review without notice—Attempt to
implement order long after expiry of probationary period—Whether
authority to enforce order—Immigration Act, R.S.C. 1952, c. 325, ss. 8,
15(1), 17, 19(e), 26, 31(4), 33—Canadian Bill of Rights, 1959-60 (Can.),
c. 44

The appellant’s two brothers, R and G, were admitted to Canada as
immigrants. After they had both been convicted of an offence under the
Criminal Code, within the meaning of s. 19(1)(e)(i1) of the Immigra-
tion Act, they were ordered to be deported by a special inquiry
officer whose order was upheld by the Immigration Appeal Board. Then
each brother was informed by letter that his deportation order was
deferred, in the case of R for a period of twelve months and in the
case of G for a period of six months, provided no unfavourable report
was received during that period, at the end of which a further study
of their cases was to be made. Some three years later in the case of R
and eighteen months in the case of G, they were arrested and detained
pursuant to a warrant of arrest signed by the Minister, and both were
informed by letter that their cases had been reviewed and that the
deportation orders were to be implemented. Neither had had any
notice of the time or place of this review. The issuance of a writ of
habeas corpus with certiorari in aid was refused by the trial judge.
This judgment was affirmed by a majority in the Court of Appeal. An
appeal was launched in this Court.

Held (Taschereau CJ. and Abbott and Judson JJ. dissenting) : The appeal
should be allowed.

Per Cartwright, Fauteux, Martland, Ritchie, Hall and Spence JJ.: Follow-
ing the expiration of the stipulated periods of probation, the Minister
could not thereafter hold the deportation orders in suspense and require
their enforcement at any time he chose, at his own discretion. Having
exercised his power of review, as he chose to do, under s. 31(4) of the
Act, his decision to grant a probationary period was, by the terms of
that subsection, final. After the expiration of the probationary periods,
the Minister did not have power to make a further review and to
decide to extend the probationary period for an additional time. In the
absence of any event occurring during the probationary period which

*PrEsENT: Taschereau C.J. and Cartwright, Fauteux, Abbott, Martland,
Judson, Ritchie, Hall and Spence JJ.
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Per

would have justified his so doing, the Minister did not thereafter have
the statutory authority to enforce the deportation orders. The position
was the same as if he had allowed the appeals from the decisions of
the Immigration Appeal Board.

Taschereau C.J. and Abbott and Judson JJ., dissenting: What the
Minister did was to confirm the deportation orders but defer their
execution. The Minister alone had power to do so under s. 31(4). Had
the brothers been able to satisfy the Minister that they should be
allowed to remain, he could then have exercised the discretionary
power conferred upon him by s. 31(4) and have quashed the orders.
The Minister is the only person authorized to quash such an order.
The Courts have no power to do so. The exercise of that power requires
positive action on the part of the Minister and is not to be inferred
from circumstances such as a delay in the execution. Even if such a
delay were relevant to the continuing validity of the orders, which it
was not, deferment in this case was not unreasonable. The fact that
the Minister signed the warrants of arrest was evidence that he had no
intention of quashing the deportation orders.

Immagration—Ezpulsion—Habeas corpus—Ordonnance d’expulsion suspen-

FLes

due pour une période spécifique sous surveillance—Revision sans quis—
Tentative de donner suite & Uordonnance longtemps aprés Uexpiration
de la période sous surveillance—Autorité de metire en vigueur l'ordon-
nance—Lot sur Uimmigration, S.R.C. 1952, c. 325, arts. 8, 16(1), 17,
19(e), 26, 31(4), 83—Loi sur la déclaration canadienne des droits, 1960
(Can.), c. 44.

deux freres de lappelant, R et G, furent admis au Canada comme
immigrants. Aprés qu'ils furent tous deux trouvés coupables d’une
infraction sous le Code criminel, selon les prévisions de lart. 19(1)
(e)(ii) de la Lot sur limmigration, une ordonnance d’expulsion fut
émise par un enquéteur spécial. Cette ordonnance fut maintenue par
la Commission d’Appel. Chacun des fréres fut informé par lettre que
son ordonnance d’expulsion était retardée, dans le cas de R pour une
période de douze mois et dans le cas de G pour une période de six
mois, & condition qu’aucun rapport défavorable ne soit recu durant
cette période, & la fin de laquelle une autre étude de leur cas serait
faite. Quelques trois ans plus tard dans le cas de R et dix-huit mois
dans le cas de G, ils furent tous deux arrétés et détenus en vertu d'un
mandat d’arrestation signé par le ministre, et tous deux furent informés
par lettre que leur cas avait été revisé et que les ordonnances de dépor-
tation devaient étre effectuées. Ils n'avaient recu aucun avis du temps et
de la place de cette revision. Le juge au procés a refusé d’émettre le
bref d’habeas corpus. Ce jugement fut confirmé par une décision
majoritaire de la Cour d’Appel. D’oli le pourvoi devant cette Cour.

Arrét: L'appel doit &tre maintenu, le Juge en Chef Taschereau et les Juges

Les

Abbott et Judson étant dissidents.

Juges Cartwright, Fauteux, Martland, Ritchie, Hall et Spence: A
Pexpiration de la période sous surveillance spécifiée, le ministre ne
pouvait pas maintenir 'ordonnance d’expulsion en suspens et exiger
leur expulsion & n'importe quel temps de son choix, de sa propre dis-
crétion. Ayant exercé son pouvoir de revision, comme il I'a fait, sous
Part. 31(4) de la loi, sa décision d’accorder une période sous surveil-
lance était finale de par les termes de cet article. Aprés Vexpiration de
la période sous surveillance, le ministre n’avait pas le pouvoir de faire
une autre revision et de décider d'étendre pour un temps additionnel
91528—2
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cette période sous surveillance. En I'absence de tout événement sur-
venant durant cette période qui I'aurait justifié de le faire, le ministre
n’avait pas alors Vautorité statutaire de mettre en vigueur les ordon-
nances d’expulsion. La situation était la méme que &'l avait maintenu
les appels de la décision de la Commission d’Appel.

Le Juge en Chef Taschereau et les Juges Abbott et Judson, dissidents:
Le ministre approuvsa les ordonnances de déportation mais décida d’en
retarder leur exécution. Seul le ministre avait ece pouvoir sous Yart.
31(4). Si les deux fréres avaient pu satisfaire le ministre qu’on devait
leur permettre de demeurer, il pouvait alors exercer le pouvoir dis-
crétionnaire qui Idi est conféré par Vart. 31(4) et annuler les ordon-
nances. Seul le ministre a I’autorité pour annuler une telle ordonnance.
Les Cours n’ont pas ce pouvoir. L'exercice de ce pouvoir requiert une
action positive de la part du ministre et ne peut pas étre inféré des
circonstances telles que le délai dans I'exécution. Mé&me si un tel délai
était pertinent & la continuité de la validité de Pordonnance, ce qui
n’est pas le cas ici, le retardement dans ce cas n’était pas déraisonnable.
Le fait que le ministre ait signé les mandats d’arrestation &tait une
preuve qu’'il n'avait pas lintention d’annuler les ordonnances
d’expulsion.

APPEL d’un jugement de la Cour du bane de la reine,
province de Québee, affirmant un jugement du Juge Martel
qui avait refusé 1’émission d’'un bref d’habeas corpus. Appel
maintenu, le Juge en Chef Taschereau et les Juges Abbott
et Judson étant dissidents.

APPEAL from a judgment of the Court of Queen’s Bench,
Appeal Side, provinee of Quebec!, affirming a judgment of
Martel J. which had quashed a writ of habeas corpus with
certiorari in aid. Appeal allowed, Taschereau C.J. and
Abbott and Judson JJ. dissenting.

A. H. J. Zaithn, Q.C., for the appellant.
C. A. Geoffrion, Q.C., for the respondents.

The judgment of the Chief Justice and Abbott and
Judson JJ. was delivered by

AsBorr J. (dissenting) :—The facts and the relevant pro-
visions of the Immigration Act, R.S.C. 1952, c. 325, are set
out in the reasons of my brother Martland which I have
had the advantage of perusing. I agree with him that the
letters written by officers of the Department of Citizenship
and Immigration which he has quoted, should be accepted
as evidence that the Minister of Citizenship and Immigra-
tion had seen fit to exercise the power of review given to
him under subs. 4 of s. 31 of the Act. I regret however that
I am obliged to differ as to the legal effect of that review.

1719651 Que. Q.B. 81.
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The only persons entitled to enter Canada and to remain
here as of right, are Canadian citizens and persons having
a Canadian domicile. All others desiring to do so must
comply with the requirements of the Immigration Act and
the regulations made thereunder.

Roceo Violi and his twin brother Giuseppe were admitted
to Canada as immigrants, on December 28, 1958, and there-
after under s. 4 of the Act, could acquire a Canadian domi-
cile by having their place of domicile for at least five years
in Canada after landing. During that period they were, in
effect, here on probation and liable to deportation in the
circumstances set out in s. 19 of the Act. Among other
grounds deportation may be ordered if a landed immigrant
has been convicted of an offence under the Criminal Code.
Each of the brothers was convicted of such an offence.

Under the Act, residence in Canada after the making of
a deportation order and prior to its execution is not to be
counted towards the acquisition of Canadian domicile by
a person against whom such order has been made.

The validity of the deportation orders made against the
Violi brothers is not challenged. In my view, what the
Minister did was to confirm the two deportation orders but
defer their execution to enable each of the two brothers, as
stated in one of the letters, “to demonstrate that you can
rehabilitate yourself”. There is no express power given
under the Act to grant such a deferment but in my view the
Minister—and the Minister alone—had power to do so
under s. 31(4). Such deferment was certainly not adverse
to the interests of the two brothers. Had they been able to
satisfy the Minister that they should be allowed to remain
in Canada, he could then have exercised the discretionary
power conferred upon him in s. 31(4) and have quashed the
deportation orders. In the final analysis the Minister is the
only person authorized under the Aect to quash such an
order. The courts have no power to do so.

In my view the exercise of that power by the Minister
requires positive action on his part and is not to be inferred
from circumstances such as delay in the execution of the
deportation order.

Execution of the deportation order against Roceo Violi
was deferred for some three years and that against Giuseppe
for some eighteen months. Even if such a delay were
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my opinion it was not) deferment for such periods was not
in my view unreasonable in the circumstances.

That the Minister himself had no intention of quashing
the deportation orders is evidenced by the fact that he
signed the warrants under s. 15(1) of the Act for the arrest
of the two brothers.

For these reasons as well as for those of Rivard J. in the
Court below, with which I am in substantial agreement, I
would dismiss the appeal with costs.

The judgment of Cartwright, Fauteux, Martland, Ritchie,
Hall and Spence JJ. was delivered by

MArTLAND J.:—This is an appeal from a judgment of the
Court of Queen’s Bench (Appeal Side) of the Province of
Quebec’, which, by a majority of three to two, dismissed the
appellant’s appeal from a judgment of the Superior Court
for the District of Montreal, which had dismissed the appel-
lant’s petition for a writ of habeas corpus and for a writ of
certiorari in aid. The facts involved in the appeal are not
in issue.

Roceco Violi and Giuseppe Violi, both brothers of the
appellant, were admitted to Canada as immigrants on
December 28, 1958. On July 20, 1960, Rocco Violi was found
guilty of causing bodily harm with a knife, contrary to
s. 216A of the Criminal Code, and was sentenced to six
months’ imprisonment. On December 22, 1961, Giuseppe
Violi was convicted for failure to stop his motor vehicle at
the scene of an accident, contrary to s. 221(2) of the
Criminal Code. He was sentenced to a fine and costs, which
he paid.

Following each of these convictions an inquiry was held
by a Special Inquiry Officer, pursuant to s. 19(2) of the
Immigration Act, R.S.C. 1952, ¢. 325 (which statute is here-
inafter referred to as “the Act”). In each case an order for
deportation was issued, pursuant to s. 28(3) of the Act. The
one relating to Roceo Violi was made on February 1, 1961,
and the one relating to Giuseppe Violi was made on Octo-
ber 16, 1962. In each case an appeal was taken to an Immi-
gration Appeal Board, in accordance with s. 31 of the Act,
and in each case the appeal was dismissed. The decisions
were delivered in the case of Roeco Violi on February 20,
1961, and in the case of Giuseppe Violi on November 19,
1962. :

1119651 Que. Q.B. 81.
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Before continuing with the recital of the faets, it would
be desirable, at this point, to quote s. 31 of the Act, as the
subsequent events have to be considered in the light of this
section and, in particular, subs. (4).

31. (1) Except in the case of a deportation order referred to in sub-
section (5) of section 7, subsection (4) of section 8 or section 30, an
appeal may be taken by the person concerned from a deportation order if
the appellant forthwith serves a notice of appeal upon an immigration
officer or upon the person who served the deportation order.

(2) All appeals from deportation orders shall be reviewed and decided
upon by the Minister with the exception of appeals that the Minister
directs should be dealt with by an Immigration Appeal Board.

(3) An Immigration Appeal Board or the Minister, as the case may be,
has full power to consider all matters pertaining to a case under appeal
and to allow or dismiss any appeal, including the power to quash an opinion
of a Special Inquiry Officer that has the effect of bringing a person into
a prohibited class and to substitute the opinion of the Board or of the
Minister for it.

(4) The Minister may in any case review the decision of an Immigra-
tion Appeal Board and confirm or quash such decision or substitute his
decision, therefor as he deems just and proper and may, for these purposes,
direct that the execution of the deportation order concerned be stayed
pending his review and decision, and the decision of the Minister on
appeals dealt with or reviewed by him or the decision of the majority of
an Immigration Appeal Board on appeals, other than those reviewed by the
Minister, is final.

In the case of Roceo Violi, following the decision of the
Immigration Appeal Board, he received a letter, dated
February 24, 1961, as follows:

OTTAWA, February 24, 1961.
Mr. Rocco Violi,
¢/o Governor, Montreal Gaol,
800 Gouin Boulevard West,
MONTREAL, Quebec.-

Dear Sir:

In his letter of February 24, 1961, the Appeal Clerk, General Board of
Immigration Appeals, informed you that your appeal against the order of
deportation made at Montreal, Quebec, on February 1, 1961, had been
carefully considered and dismissed. ,

This letter is to inform you that it has been decided to defer deporta-~
tion proceedings for a period of 12 months to give you a chance to demon-
strate that you can rehabilitate yourself.

The local Immigration office will be required to submit a report on
your circumstances in one year and I would therefore ask you to keep them
informed of your address. I would also like to advise you that any
unfavourable reports could mean the carrying out of the deportation order.

Yours very truly,

E. P. Beasley,
Chief,

Admissions Division,
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c.c. Governor, Montreal Gaol, 80 Gouin Boulevard West, MONTREAL,
P.Q. Please hand the original of this letter to Mr. Violi who is an
inmate of your institution.

cc. Appeal Clerk, General Board of Immigration Appeals, OTTAWA.
File 61-48.

c.c. (in dup.) District Superintendent, MONTREAL. File ED 2-10217.
For your information and report in 12 months’ time.

In the case of Giuseppe Violi, following the decision of
the Immigration Appeal Board, he received a letter, dated
December 10, 1962, as follows:

OTTAWA 4, December 10, 1962.

Mr. Giuseppe Violi,
4666 Charleroi,
Montreal North, P.Q.

Dear Sir:

On November 26th, 1962, you were informed by the Appeal Clerk of
the Immigration Appeal Board that your appeal, taken from a deportation
order made against you at Montreal on October 16, 1962 had been
dismissed.

I have been directed to advise you that the deportation proceedings
are being suspended for a period of six months provided no unfavourable
report is received during that period. A further study of this case will be
made in six months’ time.

I wish to make it quite clear to you that should a further unfavourable
report be received, consideration will be given to proceedings immediately
with your deportation to Italy.

A copy of this letter has been sent to your Counsel, Mr. Jean Blain.

Yours very truly,

C. J. Dagg,
for A/Chief, Admissions Division.

¢.c. Mr. Jean Blain, Barrister and Solicitor, 170 Dorchester Blvd. East,
Suite 204, Montreal, P.Q.

c.c. Appeal Clerk, Immigration Appeal Board, Ottawa, Ontario.

c.c. Eastern District Superintendent, Montreal. Reference file ED2-10217.
Should there be an unfavourable report during this six-month period,
an immediate report should be submiftted. If there is no unfavourable
report, please investigate the present circumstances and submit a
report on the same in six months’ time, together with your recom-
mendation.

This letter was followed by a letter dated May 28, 1963,
in the following terms:
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305 Dorchester Boulevard West 1964

Montreal 1, Que. VioL1

ED. 3-347 v,
May 28, 1963. SuPERIN-
Mr. Giuseppe Violi, TENDENT OF

. I =
4666 Charleroi Street, Tﬁxﬁj}‘gl.

Montreal North 39, P.Q. -

Martland J.
Dear Sir: e

This is to inform you that your case has been reviewed and it has
been decided that it will not be necessary for you to report to this office
as you have been doing in the past; however, it will be necessary for you
to present yourself at this office on May 15, 1964.

Meanwhile, it will be necessary for you to inform us of any change of
address.

Yours very truly,
for District Supervisor of Admissions.

There is no evidence of any further action on the part of
the Department of Citizenship and Immigration, or of any
further communication to either of the two brothers until
the end of March, 1964. On April 1, 1964, each of them
received a letter, in the same form, save as to the date of
the deportation order. The one to Rocco Violi is as follows:

Dear Sir:

I have been directed to inform you that your case has been carefully
reviewed and that it has been decided to implement the deportation order
rendered against you at Montreal on February 1, 1961.

Your deportation to Italy will be effected as soon as the necessary
arrangements in this regard have been completed.

Yours very truly,

(8gd.) Leo R. Vachon.
Leo R. Vachon,
Regional Administrator,
Kastern Region.

It is admitted that neither Roeco Violi nor Giuseppe Violi
had any notice of the time or place of any review of the
deportation order affecting him.

Each of the two letters dated April 1, 1964, was dis-
patched to the recipient in care of the Governor of Montreal
Gaol, where each was detained pursuant to a warrant of
arrest, which had been issued by the Minister of Citizenship
and Immigration (hereinafter referred to as “the Minister”),
dated March 25, 1964, and a letter, from a departmental
official to the Governor of the Gaol, dated March 26, 1964,
requiring his detention there for deportation.

The appellant filed his petition in the Superior Court of
Quebee, District of Montreal, for the issuance of a writ of
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habeas corpus and a writ of certiorari in aid on April 2,
1964.

From the foregoing facts it is clear that each of the two
persons involved committed an offence under the Criminal
Code, within the meaning of 8. 19(1) (e) (ii) of the Aect, and
thereby became subject to deportation. The relevant por-
tions of 8. 19 provide as follows:

19. (1) Where he has knowledge thereof, the clerk or secretary of a
municipality in Canada in which a person hereinafter deseribed resides or
may be, an immigration officer or a constable or other peace officer shall
send s written report to the Director, with full particulars, concerning

(e) any person, other than a Canadian citizen or a person with Cana-
dian domicile, who

(ii) has been convicted of an offence under the Criminal Code,

(2) Every person who is found upon an inquiry duly held by a Special
Inquiry Officer to be a person described in subsection (1) is subject to
deportation.

It is also clear that the Special Inquiry Officer properly
made deportation orders, pursuant to s. 28 of the Act, and
that the appeals from the deportation orders were properly
dealt with, pursuant to s. 81, by the Immigration Appeal
Boards. None of these matters is questioned by the appel-
lant as to its legal validity.

At that stage the Minister had discretion, pursuant to
s. 31(4), to review, or to refrain from reviewing, the deci-
sion of the Immigration Appeal Board. Had he adopted
the latter course, the decision of the Board in each case
would have been final. However, he elected in each case to
review the decision of the Board and it is necessary to
consider what are the consequences of that action on his
part.

Counsel for the respondent urged that the letter of
February 24, 1961, to Rocco Violi and the letters of Decem-
ber 10, 1962, and May 28, 1963, written to Giuseppe Violi
were written by departmental officials without any statu-
tory authority to do so. I am not prepared to accept that
submission. The first-mentioned letter uses the phrase “it
has been decided to defer deportation proceedings . .. .”
The second letter contains the phragse “I have been directed
to advise you that the deportation proceedings are being
suspended . . . .” The last-mentioned letter states: “This
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is to inform you that your case has been reviewed . ...” E_,M
I think we are entitled to presume that these were properly  Viou
authorized communications, in the absence of any evidence gyppam-
to the contrary, and the only authority for them is the TeEnNveNToOF

exercise by the Minister of his power to review the decision TI0N et .
of an Immigration Appeal Board under s. 31(4). Martland J.

The power there given is to confirm or quash the Board’s
decision, neither of which was done, or to “substitute his
decision therefor as he deems just and proper.” What then
is the interpretation to be given to these letters? The
respondent argues that they merely hold out the hope that
eventually, if the recipient of the letter succeeds in rehabili-
tating himself in the opinion of the Department, the
deportation order against him may be revoked, and that
they do not promise a revocation nor promise a decision
within any specified delay. The appellant contends that the
decision made by the Minister, on his review of an appeal
to the Immigration Appeal Board, is final and that he can-
not, by such decision, retain power to enforce the deporta-
tion orders at any time he should see fit, arbitrarily.

Counsel for the appellant placed reliance upon s. 33(1)
of the Act, which provides: “Unless otherwise provided in
this Aect, a deportation order shall be executed as soon as
practicable.”

He contended that this is not a case in which the Act
otherwise provides and that failure to observe the provision
resulted in the lapse of the order.

Counsel for the respondent relied upon s. 33(2) which
provides: “No deportation order becomes invalid on the
ground of any lapse of time between its making and
execution.”

I am not prepared to agree that the two deportation
orders lapsed because of the delay which was stipulated in
the letters written to Rocco and Giuseppe Violi. However,
subs. (1) does contemplate that if a deportation order is
to be enforced there shall not be undue delay. Subsection
(2), in my opinion, means that lapse of time per se does
not result in a deportation order becoming invalid. In the
present case, however, there is more involved than mere
lapse of time. The issue here involves the powers of the
Minister in respeet of the enforcement of deportation
orders.
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The letter of February 24, 1961, to Roceo Violi stipulated
a probationary period of 12 months and required a report,
at the end of that time, from the District Superintendent.
The letter of December 10, 1962, to Giuseppe Violi pro-
vided for a probationary period of six months and required
a report from the District Superintendent at the end of
that time. Both periods expired and no steps were then
taken to enforce the deportation orders.

The question in issue is whether, following the expiration
of those stipulated periods, the Minister can thereafter
hold the deportation orders in suspense and require their
enforcement at any time he chooses, at his own discretion.
I do not think he can. Having exercised his power of review,
under s. 31(4), his decision is, by the terms of that subsec-
tion, final. This decision was to grant to each of the persons
involved a probationary period. The probationary periods
expired and no steps was then taken to enforce the orders.
The Minister did not, thereafter, have power to make a
further review and to decide to extend the probationary
period for an additional time. Nothing has been said on
behalf of the respondent to establish the existence of any
authority given to the Minister to adopt such a course.

In my opinion, having made the decision which he did
in each case, on his review of the decisions of the Immi-
gration Appeal Boards, in the absence of any event occur-
ring during the probationary period which would have
justified his so doing, the Minister did not thereafter have
the statutory authority to enforce the deportation orders.
The position is the same as if he had allowed the appeals
from the decisions of the Immigration Appeal Boards.

In my opinion, therefore the appeal should be allowed,
the detention of Rocco and Giuseppe Violi should be
declared illegal and they should be released from detention
forthwith. It should be recommended that the Minister
should pay the appellant’s costs throughout.

. Appeal allowed with costs, TascHEREAU C.J. and ABBOTT
and Juoson J.J. dissenting.

Attorney for the appellant: A. H. J. Zaitlin, Montreal.

Attorneys for the respondents: Geoffrion & Prud’Homme,
Montreal.
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GREGORY JAVITCH (Défendeur) ........ APPELANT;
ET

RENE BRIEN (Demandeur) ................ INTIME
ET

PAUL-EMILE SAVAGE ............... MIS-EN-CAUSE.

APPEL DE LA COUR DU BANC DE LA REINE, PROVINCE DE QUEBEC

Appel—Inscription en Cour d’appel non signifiée dans les trente jours du
jugement—Rejet de lappel—Délai de rigueur—Déchéance du droit
d’appel—Code de Procédure civile, arts. 637, 1209—Lot sur la Cour
supréme, S.R.C. 1952, c. 269, arts. 36, 41.

Le juge de premiére instance déposa son jugement, en faveur de l'intimé,
au greffe de la Cour, tel qu’autorisé par le second paragraphe de lart.
537 du Code de Procédure civile. Ce jugement portait 1a date du 5 mars
1963. L’inscription en appel ne fut signifiée & l'intimé que le 5 avril
1963, soit le jour suivant l'expiration du délai d’appel de trente jours
preserit par Vart. 1209 du Code de Procédure civile. 1L'intimé fit alors
une motion pour faire déclarer la déchéance du droit d’appel. La Cour
d’appel considéra que Vappelant n’avait pas réussi & démontrer que
le jugement avait été rendu & une date ultérieure & celle qu’il portait
et rejeta l'appel. Un appel de plano fut inscrit devant cette Cour. Par
la suite, Vappelant fit une motion pour permission d’appeler et Pintimé
produisit une motion pour faire' rejeter 'appel de plano. Ces deux
motions furent entendues lors de Paudition de la cause.

Arrét: L'appel doit étre rejeté.

Le Juge en chef Taschereau et le Juge Abbott: Il n’y a aucun montant en
jeu et tout ce que cette Cour pourrait accorder par son jugement serait
de déterminer seulement une question de délai. Le droit de juger qui
est donné & cette Cour dépend non pas de la demande contenue dans
Paction, mais de ce qui fait I'objet de la contestation de l’appel projeté

et dont est saisie la Cour. La motion pour faire rejeter 'appel de plano
doit &tre accordée.

Cette Cour a le droit d’accorder une permission d’appeler en vertu des
dispositions de l'art. 41 de la Loi sur la Cour supréme, mais dans les
circonstances actuelles une telle permission ne peut pas &tre accordée.
Il n'y a aucune question importante qui autorise lintervention de cette
Cour suivant les normes établies par les jugements antérieurs.

Le Juge Cartwright partage 'opinion que l'appel doit &tre rejeté.

Le Juge Fauteux et le Juge Hall: Si la Cour venait & la conclusion que le
jugement dont est appel est mal fondé, il faudrait alors remettre la
cause & la Cour d’appel pour audition au mérite. Le jugement a quo
n’est donc pas un jugement prononcé selon lart. 36(a) de la Loi sur
la Cour supréme «dans une procédure judiciaire ol le montant ou la
valeur de la matiére en litige dans 'appel dépasse $10,000». La motion
pour rejet d’appel doit done &tre admise.

*CoraM : Le Juge en chef Taschereau et les Juges Cartwright, Fauteux,
Abbott et Hall.
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D’autre part, la demande pour permission d’appeler parait justifiée et doit
8tre accordée. Les circonstances de cette cause militaient pour con-
sidérer au mérite, comme d’ailleurs il a été jugé nécessaire de ce faire,
le bien ou mal fondé du présent appel.

Au mérite, Ia Cour d’appel, en présence du dossier tel qu’alors constitué, a
eu raison de dire que appelant n’avait pas réussi & démontrer que le
jugement du juge de premidre instance avait été rendu & une date
ultérieure & celle qu’il porte. Il y a lieu, & moins d’indices au contraire,
de présumer que la prononciation d’un jugement 3 P’audience ou son
dépbt au greffe ont lieu & la date inscrite au jugement. Il incombait done
a Pappelant de repousser cette présomption lorsque cette question fut
soulevée devant la Cour d’appel. La Cour d’appel n’avait pas devant
elle une preuve adéquate pour lui permettre de conclure que le juge-
ment avait été rendu & une date ultérieure & celle qu’il porte. Il s’en-~
suit que la computation du délai d’appel devait se faire 3 compter de
cette date et que I'inscription fut signifiée aprés Pexpiration de ce délai.

APPEL d’un jugement de la Cour du banc de la reine,
province de Québec!, déclarant I'appelant déchu de son
droit d’en appeler d'un jugement du juge Prévost. Appel
rejeté. : :

Melvin L. Rothman et Daniel Miller, pour le défendeur,
appelant.

Jean Martineau, C.R., et Jacques Viau, C.R., pour le
demandeur, intimé.

Le jugement du Juge en chef et du Juge Abbott fut rendu
par

Le Juce EN CHErF:—L’intimé dans la présente cause a
intenté contre I'appelant une action qui a donné naissance
4 un litige assez compliqué. La cause a été entendue par
M. le Juge Claude Prévost qui a maintenu l'action du
demandeur avee dépens.

Le jugement de M. le Juge Prévost n’a pas été prononcé
a4 laudience tel que Pautorise le para. 1 de l'art. 537 du
Code de procédure, mais a été rendu par le juge au procés
qui I'a déposé au greffe de la Cour sous sa signature. C'est
le second paragraphe de l'art. 537 qui autorise ce mode.

Le défendeur contre qui jugement a été rendu le 5
mars 1963, a porté cette cause en appel mais n’a fait
signifier Vinseription & l'intimé-demandeur que le 5 avril
1963, soit le trente et uniéme jour aprés que le jugement
fut rendu. Les procureurs du présent intimé ont alors pré-
senté une motion le 10 avril de la méme année 4 la Cour

1119631 B.R. 865.
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du banc de la reine, demandant le rejet de cet appel comme
tardif vu que, selon eux, les délais expiraient le 4 avril.
I1 y avait done, & cause de ce retard, déchéance du droit
de se pourvoir. Devant la Cour inférieure, I'appelant a
plaidé que les délais ne devaient pas étre computés depuis
la date d’inscription, mais bien depuis la date oll les parties
ont été avisées du prononeé de ce jugement vu qu’il n’a pas
été rendu séance tenante.

La Cour du bane de la reine' a déeidé que I'appelant n’a
pas réussi & démontrer que le jugement aurait été rendu
4 une date ultérieure & celle qui est indiquée et que, consé-
quemment, cette derniére doit &tre tenue comme exacte.
La Cour du banc de la reine ajoute que Pappelant Javitch
a fait signifier son avis le trente et uniéme jour et que
celui-ci doit étre tenu comme tardif et illégal. Sa Majesté
le Roi v. Thomas?; Dame Gagné v. La Banque Provinciale
du Canada®. La Cour a done accordé la motion de I'intimé
et a déclaré 'appelant déchu de son droit en appel qu’il avait
formé, a refusé d’entretenir son recours et a rejeté ’action
avec dépens.

La question primordiale en litige est de déterminer si la
Cour du bane de la reine a mal jugé en décidant que le
pourvoi en appel était tardif. I1 n’y a aucun montant en
jeu, et tout ce que cette Cour pourrait accorder par le
jugement que nous serions appelés & rendre serait de déter-
iner seulement une question de délai. Le méme probléme
a été analysé et décidé dans la cause de Tremblay v. Duke-
Price Power Co. Il ne faut pas oublier que le droit de
juger qui est donné & notre Cour dépend non pas de la
demande contenue dans I’action, mais de ce qui fait 'objet
de la contestation de I'appel projeté et dont est saisie la
Cour..Vide Fiset v. Morin®, Dans cette cause la Cour su-
préme a décidé qu’elle n’avait pas juridiction pour entendre
cet appel. Il s’agissait de déterminer le montant d’un cau-
tionnement qui devait étre fourni. On en est unanimement
arrivé & la conclusion qu’il n’y avait pas de montant en
jeu suivant les dispositions de l'art. 39 de la Loi sur la
Cour supréme du temps, qui est maintenant 'art. 36.

L’appelant a produit une motion pour obtenir permis-
sion d’appeler, et 'intimé a également produit une motion
1119631 B.R. 865. 2(1933), 56 B.R. 83.
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pour faire rejeter I'appel de plano. Certainement que cette
Cour a le droit d’accorder une permission d’appeler en
vertu des dispositions de l'art. 41, mais je ne crois pas,
dans les circonstances actuelles, qu'une telle permission
doive &tre accordée. Rien ne justifie, en effet, méme si le
jugement antérieur était erroné, que cette demande soit.
accordée. Je ne vois aucune question importante qui auto-
rise I'intervention de cette Cour suivant les normes établies
par les jugements antérieurs.

I1 s’ensuit done que la motion pour permission d’appeler
doit étre rejetée avec dépens. Quant & la motion pour faire
rejeter 'appel de plano, il s'ensuit logiquement qu’elle doit.
étre accordée avec dépens et que l'appel doit étre rejeté
également avec dépens. Il n'y aura pas de frais pour ou
contre le mis-en-cause qui est registrateur de la Division
d’Enregistrement de Montréal.

CarrwricHT J.:—I agree in the result, reached by all
the other Members of the Court, that the appeal should
be dismissed, that the respondent should recover from the
appellant the costs of the appeal, of the motion to quash
and of the motion for leave to appeal, and that there should
be no order as to costs for or against the mis-en-cause.

Le jugement des Juges Fauteux et Hall fut rendu par

Le Juce Favreux:—Par jugement en date du 5 mars
1963, M. le juge Prévost de la Cour supérieure & Montréal,
accueillant une action intentée par l'intimé a l’appelant,
annulait une promesse d’achat d’une ferme au prix de
$50,000 et ordonnait la radiation du bordereau enregistré
sur cette ferme par lappelant. Ce dernier appela de ce
jugement; mais son inseription en appel datée du 4 avril
1963 ne fut signifiée 3 I'intimé que le 5 avril 1963, soit le
jour suivant l'expiration du délai d’appel de trente jours
prescrit & Part. 1209 du Code de Procédure Civile. Clest.
alors que le 10 avril suivant, 'intimé fit motion pour faire
déclarer la déchéance du droit d’appel. La Cour d’appel®
considéra que ce délai de trente jours est de rigueur, que
Iappel doit se former par la production d’une inscription
et de sa signification dans ce délai de trente jours, sous.
peine de déchéance, que l'appelant n’avait pas réussi a.
démontrer que le jugement du juge Prévost aurait été
rendu & une date ultérieure & la date qu’il porte, que

1119631 B.R. 865.
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cette date doit étre tenue comme exacte et que la significa- B‘f

tion de l'inseription, faite trente et un jours aprés la date Javiren
du jugement, devait étre tenue comme tardive et illégale. Brmy ot al.
Et la Cour apres avoir référé & Sa Majesté le Roi v. Fantonz .
Thomas', Dame Gagné v. La Banque Provinciale du — —
Canada®, déclara par un jugement unanime rendu le 16

avril 1963 que la motion de l'intimé était bien fondée et

que l'appelant était déchu du droit a Iappel qu’il avait

formé, et cet appel fut rejeté avec dépens. Le présent
pourvoi, interjeté de plano, est de ce jugement.

Par la suite, Uappelant fit d’autres procédures. Le 12
septembre 1963, il demanda & 1a Cour d’appel la permission
de produire au dossier, comme exhibit A-1, un extrait du
plumitif ot il apparait que le jugement de M. le juge
Prévost, daté du 5 mars, fut produit au bureau du proto-
notaire le 6 mars et, comme exhibit A-2, une attestation
du greffier de 1a Cour supérieure que ce jugement du juge
Prévost avait été rendu le 6 mars. En fait, appelant avait
communiqué, sans les produire, la teneur de ces piéces &
la Cour d’appel lors de 'audition sur la motion pour faire
déclarer la déchéance du droit d’appel. Cette motion pour
production d’exhibits fut rejetée. Le 7 octobre 1963, 'appe-
lant logea & la Cour supréme du Canada une demande de
permission d’appeler du jugement a quo; la considération
de cette demande fut ultérieurement différée a 1’audition
de Pappel au mérite. Le 17 octobre 1963, 'appelant, invo-
quant les dispositions de Part. 67 de la Loi sur la Cour
supréme du Canada, demanda & la Cour d’appel d’inclure
au dossier les exhibits A-1 et A-2 et, en plus, un affidavit de
M. le juge Prévost établissant que le jugement de ce dernier
n’avait pas été prononcé a l'audience; cette demande fut
accordée, sauf en ce qui concerne I'affidavit en question, vu
que celui-ci n’avait pas été soumis a la Cour d’appel quand
le jugement du 16 avril pronongant la déchéance fut rendu.

D’autre part, U'intimé demanda & cette Cour d’annuler
lappel logé de plano, alléguant que le jugement a quo n’est
pas un jugement rendu dans une procédure ol le montant
ou la valeur de la matiére en litige excede $10,000, mais qu’il
g’agit tout simplement d’un jugement déclarant la déchéance
du droit d’appel sans aucune référence au mérite de la
cause.

1(1933), 56 B.R. 83. 2{19571 B.R. 471.
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Lgff La seule question en litige devant nous a trait au bien

Javirce  ou mal fondé du jugement de la Cour d’appel, accueillant
Brmw et ol 12 motion de Pintimé pour faire déclarer la déchéance du
Favtem droit de I'appelant & former un appel en Cour du banc de

auteux J. . . , .

——  la reine. Dussions-nous conclure au mal fondé de ce juge-
ment, tout ce que nous pourrions faire serait de remettre
la cause a la Cour d’appel pour audition au mérite. Gatineau
Power Co. v. Cross'. Le jugement a quo n’est donc pas un
" jugement prononeé «dans une procédure judiciaire ou le
montant ou la valeur de la matiére en litige dans Uappel
dépasse $10,000». Art. 36(a) Lot sur la Cour supréme.
Aussi bien cette motion de I'intimé pour annulation de
Pappel logé de plano a cette Cour doit &tre admise avec
dépens.

D’autre part, la demande de 1'appelant pour permission
d’appeler 4 cette Cour me parait justifiée et doit étre
accordée aux conditions ordinaires, soit frais & suivre le sort
de Pappel. L'importance du montant ou de la valeur de
la matiére en litige en premiére instance, les cireconstances
relatives 3 la publicité du jugement de la Cour supérieure,
le point de départ pour la ecomputation des délais d’appel
de ce jugement, la déclaration de la déchéance de ce droit
d’appel sont autant de circonstances qui, entre autres, mili-
taient, & mon avis, pour considérer au mérite, comme
d’ailleurs il a été jugé nécessaire de ce faire, le bien ou
mal fondé du présent appel. Une telle demande fut accordée
par cette Cour dans Robert v. Marquis® ol il s’agissait pré-
cisément de Pappel d’'un jugement de la Cour du bane de la
reine accueillant une motion pour faire rejeter un appel
au motif que l'inseription en appel était illégale. '

Apres audition sur le mérite, cependant, je dois conclure
que la Cour d’appel, en présence du dossier tel qu’alors
constitué, a eu raison de dire que 'appelant n’avait pas
réussi & démontrer que le jugement du juge Prévost avait
été rendu & une date ultérieure a celle qu'’il porte.

Le jugement de M. le juge Prévost n’est pas accompagné
des instructions que mentionne V'art. 538 C.P.C.; rien au
dossier ne suggére une application des dispositions de cet
article & lespéce. Par ailleurs, ce jugement de M. le juge
Prévost pouvait, suivant le premier alinéa de l'art. 537
C.P.C. étre prononcé & l'audience, ou suivant le second

1119291 R.CS. 35, [1928] 3 D.L.R. 706.  2[19581 R.C.S. 20.
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alinéa du méme article, en le déposant au greffe 3 la date
qu’il porte avec alors obligation du protonotaire d’en don-
ner avis. Tenant compte de la maxime omnia praesumuntur
rite esse acta, je crois qu’il y a lieu, & moins d’indices au
contraire, de présumer que la prononciation & I'audience ou
le dépbt au greffe ont lieu & la date inscrite au jugement.
Il incombait done & I’appelant de repousser cette présomp-
tion lorsque cette question fut soulevée en Cour d’appel.
Aux termes mémes de son inseription en appel, I'appe-
lant lui-méme préeise qu’il appelle «from the judgment of
the Superior Court for the District of Montreal, Province
of Quebec, rendered by Prévost J., on March &, 1963».
Quant aux entrées au plumitif, exhibit A-1, elles se lisent
comme suit:
1963
March 5~—Jugement DONNE ACTE au demandeur de son offre et de son
renouvellement d’offre de la somme de $2,00000 en capital et
de $213.90 en intérét ete.

Juge Prévost.
Prod. 6 March 1963.

April 4—Inscription in Appeal sign. et rapp. M° Philipp, Bloomfield
and Co.

I1 est manifeste et admis que Pentrée du 4 avril indiquant
que linscription fut signifiée le 4 avril est inexacte; le
rapport du huissier fait foi que cette signification ne fut
faite que le 5 avril aprés l'expiration du délai de I'appel.
Si, par ailleurs, il faut retenir que l'entrée apparemment
faite le 5 mars indique que le jugement fut produit le 6
nmars, il ne s’ensuit pas que le jugement n’a pas été,
comme il pouvait valablement 'étre, prononcé a I'audience
le 5 mars. L’appelant I'a d’ailleurs reconnu par I'allégation
suivante apparaissant 3 sa motion faite le 15 octobre 1963:

WHEREAS in order that Defendant-Appellant’s case be properly
presented before the Supreme Court of Canada it is essential that an
affidavit of the Honourable Mr. Justice Prévost establishing that the judg-
ment in the Superior Court had not been rendered in open Court, form
part of the said Joint Record.

On peut ajouter que rien au dossier ne suggére, qu’assu-
mant que cet affidavit eut été décisif de la question, on ne
pouvait avec une diligence raisonnable l'obtenir et le
produire en Cour d’appel lors de Paudition de la motion
+ pour faire déclarer la déchéance du droit d’appel. Il serait
contraire aux principes régissant les appels de donner main-
tenant effet 4 cet affidavit ou & d’autres piéces offertes dans

pareilles circonstances.
91528—3

249
1964

—
JaviTCH

v.
BrEN et al.

Fauteux J.



250
1964

——
Javrrel

v.
Briex et al.

Fauteux J.

RCS. COUR SUPREME DU CANADA [1965]

Enfin, Pattestation du greffier, exhibit A-2, se lit comme
suit:
RE: 482,513 BRIEN vs JAVITCH

La Présente est pour certifier que le jugement dans la présente cause
a été rendu par Phonorable juge PREVOST, le six mars 1963 et apparait
dans le livre des délibérés comme tel.
(signé) Ovide Mercure
OVIDE MERCURE, D.P.CS.
Greffier en chef.

PS. Le jugement ci-haut porte la date du 5 mars 1963
(signé) OM, D.P.CS.

Il n’est évidemment pas de la compétence du greffier de
décider si un jugement a été prononcé 3 une date différente
de celle qu’il porte. Au surplus, cet exhibit A-2 a été irré-
gulierement produit au dossier, comme d’ailleurs Vexhibit
A-1, ainsi qu’il est démontré aux raisons de jugement de
M. le juge en chef Tremblay. Dossier conjoint, page 43.
Ajoutons, enfin, qu'a 'audition devant nous, l'intimé a
déposé un affidavit en date du 3 octobre 1963, signé par le
méme greffier, dans lequel celui-ci déclare:

1°. Le 16 avril 1963, j’ai signé une lettre 4 la demande des procureurs
de monsieur Javitch, lettre qu’ils avaient eux-mémes rédigés (sic)
sur du papier 3 lettre du protonotaire.

2°. Dans cette lettre, il était dit que le jugement de la Cour Supérieure
rendu dans cette cause l'avait été le 6 mars 1963 et que cela
apparaissait dans le livre des délibérés.

3°. Jai depuis examiné le dossier, original du jugement et le plumitif

du protonotaire et, aprés avoir vérifié le tout, je réalise que cette
mention du 6 mars 1963 dans le livre des délibérés, mention que
i’y ai moi-mé&me écrite, est erronée parce que loriginal du juge-
ment est daté du 5 mars 1963 et parce qu’il n’y a rien ni au dossier
ni dans les livres du protonotaire pouvant indiquer qu'il a été rendu
4 une autre date que celle qu’il porte.

Et j’ai signé.

(signé) Ovide Mercure

La référence & cet affidavit est faite exclusivement pour
démontrer le danger qu’il y a de tenir compte de piéces
irréguliérement produites.

En somme, la Cour d’appel n’avait pas devant elle une
preuve adéquate pour lui permettre de conclure que le
jugement de M. le juge Prévost avait été rendu & une date
ultérieure & celle qu’il porte. Il s’en suit que la computation
du délai d’appel devait se faire & compter de cette date et
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que inscription fut signifiée aprés I'expiration de ce délai. 194
Je renverrais I'appel avec dépens. Javrren
v.
Appel rejeté avec dépens. BrmN el al.
e Fauteux J.
Procureurs du défendeur, appelant: Phillips, Bloomfield, —
Vineberg & Goodman, Montréal.
Procureurs du demandeur, intimé: Lacroiz, Viau, Hébert
& Thivierge, Montréal.
1964
JURIS BENJAMINS (Defendant) ......... APPELLANT; *Om 8.9
1965
AND —
Feb. 1

CHARTERED TRUST COMPANY, Administrator with
the Will annexed of the Estate of Antons Benjamins

(Plaantiff) ... REspoNDENT.

ON APPEAL FROM THE COURT OF APPEAL FOR ONTARIO

Wills—Husband and wife domiciled in Latvia—Joint will—Bank accounts
in Switzerland and England—Whether separate property of wife and
thus available for distribution amongst her heirs or whether joint prop-
erty of herself and her husband so as to entitle his heirs to a one-half
interest therein.

A B and his wife E B, who were separate as to property in accordance with
a contract made at or before the time of their marriage, executed a
joint will in 1937. By para. II of the will it was provided that, apart
from certain specified property, all property should be the joint prop-
erty of the spouses. Both testators were domieiled in Latvia where A B
died in 1939 and from whence his wife was transported to Russia where
she was presumed to have died in 1941. In 1926 E B had adopted her
sister’s son, the defendant in this case. A B, who had three children of
a previous marriage, did not join in this adoption. In 1933 A B and
E B deposited certain funds in a joint account in a bank in Zurich,
Switzerland, and in 1939, some time before the death of her husband,
E B alone opened an account in London, England. In 1948 the defend-
ant obtained payment of the funds from the bank account in Zurich
and in 1950, on probate of the will of E B, he obtained, as her executor,
payment of the funds from the account in London.

The defendant came to Canada in 1952. On February 18, 1960, the Surrogate
Court of the County of York granted letters of administration with
the will annexed of the estate of A B to the plaintiff trust company. In
an action for an accounting and payment of moneys received by the
defendant, the plaintiff claimed that one half of the proceeds of the
bank accounts should have been paid to those entitled under the will
of A B. The action was allowed and the Court of Appeal dismissed an

*PrespNT: Cartwright, Martland, Judson, Ritchie and Spence JJ.
915283} )
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1965 appeal from the trial judgment, subject to a minor variation in the
Bexy A‘ MINS method of taki'ng the aceounts thereby directed. The defendant further
v appealed to this Court.

CHARTERED The appeal was argued on the assumption that under the law of Latvia an

TRI_J_S_T_CO' item of property which was owned jointly by the testator and testatrix
would on the death of either of them belong one half to the survivor
and one half to the estate of the deceased, and it was accepted by both
the Courts below that the terms of a marriage contract providing that
the husband and wife should be separate as to property could be
validly revoked under Latvian law so as to make the property of each
the joint property of both.

Held (Cartwright J. dissenting in part): The appeal should be dismissed.

Per Martland, Judson, Ritchie and Spence JJ.: The moneys deposited in
Zurich were placed in a joint account, and, notwithstanding the pro-
visions of the “Contract Respecting a Joint Account Held Jointly and
Severally” entered into between the depositors and the bank, these
moneys were to be treated as belonging to the testator and testatrix
in equal shares.

On the death of A B his will became effective to control the disposition
of a one-half interest in any property which was at that time jointly
held by himself and his wife. In the Goods of Raine (1858), 1 Sw. &
Tr. 144; Re Duddell, Roundwoy v. Roundway, [1932] 1 Ch. 582; Re
Creelman, McIntyre v. Gushue et al., [19561 2 D.L.R. 494; Re Kerr,
[1948]1 O.R. 543, referred to.

The question of whether the London bank account was so jointly held
depended upon the construction to be placed on the second paragraph
of the will. This paragraph was not only descriptive of the understand-
ing existing between husband and wife at the time of preparing the will
as to joint ownership of certain property therein referred to, but it also
manifested the intention of both of them that on the death of each
his or her will was to be treated as an effective disposition of one
half of such property. The words “as regards our estate . . .” which
occurred at the beginning of the paragraph were to be construed as
meaning “as regards the estate hereinafter disposed of” and the words
“all other property except of course purely personal property such as
clothes, jewellery, etc. is the joint property of both of us .. .” were
sufficiently broad to include moneys on deposit in a bank in the names
of either the testator or the testatrix or both of them.

In the absence of evidence of any Latvian law to the contrary the will was
to be construed in accordance with the provisions of s. 26(1) of The
Wills Act, R.S.0. 1960, c. 433. The contention that the second para-
graph of the will was concerned with the recital of facts rather than
the disposition of property and that it should be construed without
reference to the provisions of s. 26(1) of The Wills Act failed. The said
paragraph was descriptive of the understanding of the husband and
wife as to the nature of the interest of each of them in “the real and
personal estate comprised in” the dispositions which were the subject
of the succeeding paragraphs, and unless a contrary intention could
be found in the language of the will it was to be construed as though
it had been executed immediately before the death of A B.

Likewise, the contention that the second paragraph was to be treated as
referable only to property owned at the date of the will because the
provisions declaring the estate to be “the joint property of both of us”
were phrased in the present tense and that there were no words which
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expressly included the after-acquired property of either of the parties 1965
also failed. The employment of the present tense in conjunction with a
general description of property did not of itself constitute evidence of
a “contrary intention” within the meaning of s. 26(1) of The Wills Act, CHARTERED
and no language could be found in the will which limited the joint Trust Co.
estate created by the second paragraph to personal property owned by -
the testator and testatrix at the date when the will was made.

Re Ingram (1918), 42 OL.R. 95, referred to.

Per Cartwright J., dissenting in part: With regard to the moneys deposited
with the bank in Zurich the conclusion arrived at in the Courts below
was correct.

As to the ownership of the moneys in the bank account in London, E B
had the sole legal title to this chose in action and the onus of proving
that A B was entitled to any interest in it lay upon the plaintiff. The
latter’s claim was based upon the terms of para. II of the will. How-
ever, construed in the manner most favourable to the plaintiff which
its words would bear para. II was an acknowledgement by each of the
spouses that all property then standing in the names of either or both
of them (with the exception of the property expressly excluded) was
the joint property of both. No contract between the spouses as to the
ownership of property acquired after the date of the will was estab-
lished and there was no ground for holding that A B was entitled to
any equitable interest in the London account. There was no room for
the suggestion that the will of E B bequeathed any interest in this
fund to A B.

At the date of the death of A B and at the date of the death of E B the
latter was the person solely entitled both at law and in equity to the
moneys in the London bank account.

—
BensamMINg

APPEAL from a judgment of the Court of Appeal for
Ontario?, dismissing an appeal from a judgment of Schatz
J., subject to a minor variation in the method of taking
accounts thereby directed. Appeal dismissed, Cartwright J.
dissenting in part.

J. T. Weir, Q.C., and B. H. Kellock, for the defendant,
appellant.

R. 8. Joy, Q.C., and W. D. Lessmann, for the plaintiff,
respondent.

CarrwricHT J. (dissenting in part) :—This is an appeal
from a judgment of the Court of Appeal for Ontario' dis-
missing an appeal from a judgment of Schatz J., subject to
a minor variation in the method of taking the accounts
thereby directed.

The questions raised on this appeal are as to the owner-
ship of sums of money on deposit in two bank accounts,
one of 743,000 Swiss franes which stood to the credit of

119641 1 O.R. 47, 41 DL.R. (2d) 98.
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1965 Antons Benjamins and Emilija Benjamins in the Swiss

Bensamins Bank Corporation in Zurich, Switzerland, and the other of
Crammzzn  $110,000, U.S. funds, which stood to the credit of Emilija

Trusr Co. Benjamins in the Swiss Bank Corporation in London, Eng-
Cartwright J.land.

By the judgment in appeal it was declared that the
respondent is entitled to one half of the amount in each
of these bank accounts and the appellant was ordered to
account accordingly.

Antons Benjamins was born in 1861 in Latvia. He had
three children of a first marriage, Marta, Anna and Janis.
Janis died in Russia in 1942, Marta and Anna are living,.
Antons and his second wife, Emilija, were married in 1922.
At that time both of them were domiciled in Latvia and
they continued to be domiciled there until their deaths.
At or before the time of their marriage public notice was
given pursuant to the civil laws of Latvia that the parties
had entered into a mutual marriage contract by which
community of property was repealed. In consequence of
this each spouse would be entitled to his or her separate
property.

At the time of the marriage Antons Benjamins was an
undischarged bankrupt and was employed by Emilija in
a publishing business owned by her.

In 1926 Emilija Benjamins adopted the appellant who
was the son of her sister and who was then eight years old.
Antons Benjamins did not join in this adoption. Emilija
Benjamins had no other children.

The business enterprises in which Antons and Emilija
were engaged prospered and prior to the outbreak of war
in 1939 they appear to have been possessed of considerable
wealth.

On January 23, 1933, Antons and Emilija Benjamins
executed a contract with the Swiss Bank Corporation in
Zurich. This document is headed “Contract respecting a
joint account held jointly and severally”. It is signed by
Antons Benjamins, Emilija Benjamins and the bank. The
evidence is silent as to the source of the money deposited
in this account. The contract provides inter alia that:

2. Each of the aforementioned joint and several depositors and joint
and several creditors is entitled to dispose, solely and without restriction,

of the securities deposited and of the existing credit balances; the signature
of one of the entitled parties is sufficient to give to the depository legally
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valid full and final discharge. In the event of the decease of one of the 1965
entitled parties, the disposal right of the deceased is extinguished: it does BENTA(;/IJIN s
not, therefore, pass to his heirs or to his testamentary executors. The sur- .
viving entitled party/parties is/are exclusively empowered forthwith to CHARTERED
dispose of the deposit and the accounts mentioned in the manner as afore- Trust Co.
described and to give to the depository legally valid full and final Cartwrlght 1.
discharge. —_—

On May 5, 1937, Antons and Emilija signed a will con-
tained in one notarial document. The document was exe-
cuted in Riga, in the Latvian language. A translation into
English accepted by the parties was marked as Exhibit 2 at
the trial. The following statement is contained in this
document:

Emilija Benjamins acted without the assistance of her husband Antons
Benjamins on the basis of the marriage contract regarding the separation

of property, presented to me in the original, executed between the said
married couple Benjamins at the office of A. Meike, Notary of Riga.

It will be necessary to refer to other provisions of this
document hereafter.

On April 6, 1939, Emilija Benjamins deposited in the
Swiss Bank Corporation in London, England, the sum of
110,000 United States dollars in her name alone.

On June 14, 1939, Antons Benjamins died. His will was
not admitted to probate because of a contest between his
surviving wife and the children of his first wife. In 1941
Emilija Benjamins was arrested during the occupation of
Latvia by Russia and was deported to Russia. She is
assumed to have died in a U.S.S.R. prison camp shortly
thereafter.

In 1944 the appellant escaped from Latvia. He proceeded
to England in 1947. In 1948 the appellant obtained pay-
ment of 743,000 Swiss francs out of the account in the
Swiss Bank Corporation in Zurich, Switzerland. On Janu-
ary 16, 1950, probate of the will of Emilija Benjamins was
granted to the appellant by the High Court of Justice
(Probate Division) in England and as her executor he
obtained payment of the sum of $110,000 in American
funds from the account with the Swiss Bank Corporation
in London, England. It has not been suggested that the
Bank was not entitled to make payment of these amounts
to the appellant.

The estate of Emilija has been administered by paying
one third of the net proceeds of the two bank acecounts to
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the appellant’s mother and two thirds to himself in his
personal capacity. The respondent claims that one half of
the proceeds of the bank accounts should have been paid
to those entitled under the will of Antons Benjamins.

The appellant came to Canada in 1952. On February 18,
1960, the Surrogate Court of the County of York granted
letters of administration with the will annexed of the estate
of Antons Benjamins to the respondent. On April 17, 1961,
the respondent commenced this action.

The judgments below are based largely on the effect of
the wills contained in one notarial document executed by
Antons Benjamins and Emilija Benjamins on May 5, 1937.

Following the opening recitals this document commences
with the words:

We, the married couple Antons Benjamins and Emilija Benjamins, nee
Simsons, hereby express our Last Will in the form of the following Testa-
ment. I, The life work of both of us is the publication of the daily news-
paper “Jaunakas zinas” and the weekly journal “Atputa”. Working jointly
we have developed and equipped these publications so as to form large
press establishments with many branch offices. It is our express wish that
this our life’s work shall be continued in the same manner and spirit as
hitherto and also that it shall continue to be an undivided and united
enterprise.

There follow elaborate provisions for the carrying on of
this publishing enterprise during the life of the surviving
spouse and thereafter, which do not appear to have any
direct bearing on the questions raised on this appeal.

The next paragraph reads as follows:

II. As regards our estate, we hereby verify that only the two villas
which are situate at No. 15 Juras iela, Majori, in the town of Regas
Jurmala, namely the original villa and the villa now added to it, bought
from Elizabete Rozite, which form one unit for mortgage purposes, are the
separate property of Emilija Benjamins nee Simsons. On the other hand,
all other property, except of course purely personal property such as
clothes, jewellery, etc. is the joint property of both of us, irrespective of
whether this property is registered in the name of one or both of us,
and irrespective of whether our various publishing undertakings, enter-
prises and subsidiary branches should have hitherto been managed, con-
cessioned and registered in the name of one or both of us. This appears,
inter alia, from the 4 agreements executed between us in 1922 before the
Notary Meike, namely 2) the agreement relating to the immovable prop-
erty No. 20.L, Kaleju iela, Riga, and the immovable property No. 12
Audeju iela, Riga; b) the agreement relating to the printing works and
book-binding plant, situated at No. 2901, Kaleju iela, Riga; c) the agree-
ment relating to the “Jaunakas zinas” publishing undertaking and d) the
agreement relating to the business premises at No. 12 Audeju iela, Riga,
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but we consider it expedient to state here the said facts in case the agree- 1965
ments should be lost, and to elucidate that the same applies to all our BENJAMINS

subsequent undertakings, that is to say, that each of us owns an undivided .
half of all the undertakings. CHARTERED
Trusr Co.
Paragraph ITI, which follows, reads: Cartwright J.

III. I, Antons Benjamins, appoint as my heirs to my entire present and
future estate immovable and movable, wheresoever the same be situated
and of whatsoever it may consist; 1) My wife Emilija Benjamins nee
Simsons, to whom upon my death pass a) the undivided half share belong-
ing to me in the immovable property known as “Valdeki” situated in the
Kandava commune, together with the entire livestock and inventory,
installations, equipments and all appurtenances, including the new farms
acquired from various persons, parcelled off from the Aizdzire estate, which
have not so far been registered in our—Antons and Emilija Benjaming—
names, as well as my undivided half share in the furnishings and other
movable property existing at “Valdeki”, with the request that after my
death, when Emilija Benjamins shall become the sole owner of “Valdeki”
the economic condition and form of “Valdeki” shall be maintained as
hitherto as a model agricultural farm; b) the undivided half share of the
furnishings, works of art and household utensils in our joint flat at No. 12
Krigjana Barona iela, Riga, and generally all other movable property
existing at the premises No. 12 Kr. Barona iela, Riga, and in additional
all private motor cars; ¢) one undivided fourth share of the remaining
property, movable and immovable, also including all our publishing under-
taking, enterprises, etc. but subject to the reservation that this one
undivided fourth share shall, upon the death of my wife Emilija Benjamins,
nee Simsons, pass into the possession of the children of my own flesh
namely in the first instance into the possession of my two daughters Anna
Kuplais nee Benjamins, and Marta Cakste, nee Benjamins, but only if
Anna Kuplais and Marta Cakste, or either of them separately, have by
then resumed and maintained amicably polite relations with my wife
Emilija Benjamins; in the opposite case, the said undivided one fourth
share, or as the case may be, one undivided eighth share shall in their
place devolve on my son Janis Benjamins.

There follow provisions for determining whether “ami-
cably polite relations” have been established and the para-
graph continues:

2) My son Janis Benjamins, to whom after my death passes a further
two quarters share (See ITI, Section 1, clause ¢) of all my residuary estate
after deduction of the bequests to Emilija Benjamins under III, Section 1,
clauses a and b, and 3) my daughters Anna Kuplais, nee Benjamins, and
Marta Cakste nee Benjamins, to whom passes after my death the last one
quarter share (See III, Section 1, clause ¢ and III, Section 2), namely to
each fifty per cent of such one quarter share, that is, to each a one eighth
share. Consequently on my death the children of my own flesh shall
inherit a three quarter share in my entire estate after previous deduction
of those objects which according to the aforesaid are bequeathed directly
and unconditionally to my wife Emilija Benjamins, besides which in respect
of this share I substitute the legal heirs of my children in accordance with
the legal provisions regarding inheritance, . .
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1965 Paragraph IV opens with the words:
BENJ,:M NS IV. I, Enilija Benjamins, nee Simsons, appoint as my heirs in respect

Crarrerep of my entire estate, both present and future, immovable and movable,
Trust Co. wherever it may be mtuated and of whatever it my consist: 1) My adopted

— son Georgs, alias Juris Benjamins, to whom, upon my death passes: a) the
Cartwright J'immovable property known as “Valdeki” . . .

| This clause continues in words similar to those in cl. ITI
(1) (a) but has added at the end the sentence:

And if I, Emilija Benjamins, should predecease my husband Antons
Benjaminsg then this inheritance would be reduced to a half of what has
been enumerated above.

The paragraph continues:

b) The whole of the furnishings, works of art and household utensils
of our joint flat at No. 12, Krisjana Barona iela, Riga, and, generally, all
other movable property existing at the premises No. 12 Kr. Barona iela,
Riga; and ¢) two thirds of the whole of my residuary estate, and 2) my
sister Anna Aichers, nee Simsons, and her minor son Peteris Aichers, to
whom upon my death passes jointly the remaining one third share of the
whole of my estate, with the exception of the property mentioned under
IV Section I clauses a and b, but subject to the following provisions:

There follow in this paragraph and in para. V directions
as to the administration of the one-third share given to
Anna and Peteris Aichers which are not relevant.

Paragraph VI deals with the appointment of guardians
and the revocation of earlier wills and contains the state-
ment, quoted earlier in these reasons, as to the marriage
contract regarding the separation of property.

It is common ground that as both Antons and Emilija
Benjamins were at all times domiciled in Latvia, where
Exhibit 2 was executed, the law of Latvia should govern
the construction of this document.

The statement of claim contains no allegations as to what
is the law of Latvia. The statement of defence makes ref-
erence to Latvian law in paras. 9, 11 and 13 which read
as follows:

9. From time to time, including the time of the opening of the above-
mentioned account or accounts and depository, Emilija Benjaming trans-
ferred thereto monies from her deposit in Berlin and from her property

in Latvia left to her separate control by her marriage agreement and the
property reserved to her by Latvian law as the proceeds of her work.

11. The creation and maintenance of the said accounts and depository
in Switzerland and England and the addition of monies thereto were pro-
hibited by Latvian law and no lawful transfer or assignment or disposition
by will or otherwise in respect thereof was permitted by law either in
Latvia or by Latvian citizens and the parties so doing subjected themselves
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to fines, imprisonment or in the alternative to loss of civil rights. Both 1965
Emilija and Antons Benjamins were Latvian citizens and therefore they B EN:E; INS
did not intend the joint will referred to in paragraph 12 infra to embrace .

the Swiss bank accounts or depository or any other foreign property because CHARTERED
a disclosure of their existence either to the Notary, by publication of the TRUST Co.
will or by the acts relating to probate required on the death of each Ca,rij,v_v;ght.l.
testator, would subject the survivor or the estate of the deceased testator -

to the penalties mentioned above.

13. The said will did not include within its terms the monies and
securities of Emilija Benjamins outside Latvia, nor did it cause the transfer
of any property of the wife to the husband because he predeceased her, nor
«did it include the account and depository in the Swiss Bank Corporation
because it was regulated by its own special contract, nor did it cause any
transfer inter vivos of the property abroad because it was the wife’s separate
property inalienable under Latvian law in favour of her conmsort by a
declaration in the manner of this will.

On this state of the pleadings three experts, two called
by the plaintiff and one by the defendant, were examined
and cross-examined as to the law of Latvia and in both
Courts below findings were made with regard to that law.
The findings made in the Court of Appeal were stated by
Aylesworth J.A. as follows:

Much evidence was given at trial in respect of the Latvian law rela-
ting to the questions in issue between the parties. I shall state in my own
words the following propositions which would appear to emerge from that
evidence:

(1) Joint property is held in equal shares by the owners with no
right in law by survivorship.

(2) No evidence is admissible to alter or explain, the meaning of a
‘will or the intention of the parties unless the will is ambiguous.

(3) All dispositions which do not contradiet law or common sense
shall be interpreted in a manner so as to keep to the extent possible the
testament in force.

(4) Capacity of persons to contract is regulated by the law of the
domicile. If as the result of a marriage contract the parties had separate
property this could be altered by a later agreement or by a will.

(5) Under the old Latvian code in force prior to January 1st, 1938, in
the absence of an anti-nuptial contract to the contrary there was com-
munity of property between two married people.

(6) Unless there was an agreement to the contrary the coming into
force of the new code on January 1, 1938, did not alter the status of mar-
ried people and the regime of separate property or community of property,
whichever was the case, continued.

(7) If as a result of marriage contract or otherwise, spouses have
-separate property, it may become joint by a term in the will to that effect.

(8) The right of ownership of Antons Benjamins or Emilija Benjamins
.and their respective heirs to the moneys and assets deposited in the Swiss
Bank Corporation in Zurich, Switzerland, and the Swiss Bank Corporation
in London, England, did not depend upon the contracts entered into by
the depositors with the banks and could be made the subject of contract
between Antons and Emilija without the bank being a party thereto.
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I find it somewhat difficult to discover any sufficient basis

Bewsamins in the pleadings to warrant the making of these findings;
Crsmmeney  OWever, I did not understand either counsel to question the
Teust Co. first of them and the appeal was argued on the assumption
Cartwright J. that under the law of Latvia an item of property which

was owned jointly by Antons Benjamins and Emilija
Benjamins would on the death of either of them belong
one half to the survivor and one half to the estate of the
deceased ; in other words, that the result would be the same
as if in Ontario the item of property had been owned by
the spouses as tenants in common. For the purposes of
this appeal I accept that assumption.

With regard to the moneys deposited with the bank in
Zurich T agree with the conclusion arrived at in the Courts
below. Those moneys were deposited in the joint names of
the spouses. There is no evidence as to the source of the
moneys and prima facie they would belong equally to both.
I agree with the view of the learned trial judge that the
document, Exhibit 4, quoted in part above, defines the
rights of the depositors or the survivor of them to withdraw
the funds deposited and the right of the bank to make
payment and that it does not deal with the ownership of
those funds as between the depositors. I agree with the
learned trial judge that the decision of this Court in Niles v.
Lake! is applicable. I base my judgment in this regard not on
the terms of the will, Exhibit 2, but on the absence of
evidence to rebut the presumption that the moneys belonged
to the two depositors in equal shares. In my opinion the
appeal in regard to this account fails.

Turning now to the question of the ownership of the
moneys in the bank account in Iondon, as has already
been stated, this account was opened in the name of
Emilija Benjamins alone. The relationship between her
and the bank was that of creditor and debtor. The bank
knew no one else in the transaction and clearly it could
pay the moneys on deposit to no one other than Emilija;
she had the sole legal title to this chose in action and the
onus of proving that Antons Benjamins was entitled to
any interest in it lay upon the respondent.

In answer to a question put by the bench in the course
of the argument in this Court counsel for the respondent
stated that the plaintiff’s claim was based upon the terms

1119471 S.CR. 291, 2 DL.R. 248,
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of para. IT of the joint last will executed on May 5, 1937, 1965
which has already been quoted. BENJAMINS

v.
The learned trial judge held, on the evidence of the ex- @T%ETTESIED
perts as to the law of Latvia, that the will contained no ~ "
agreement express or implied that it should be irrevocable Cartwright J.
by either spouse. This finding was not challenged before us.
It is in accordance with the law of Ontario, the applicable
principles of which are clearly stated in the reasons of

Schroeder J., as he then was, in Re Kerr*.

The learned trial judge went on to hold that there was
no ambiguity in the language of the will and that it was
agreed “that the word ‘joint’ as used in connection with
‘property’ means ‘equally’, that is that each owns an in-
dividual half and with no right of survivorship”.

The learned trial judge construed the words in para II,
“all other property, except of course purely personal prop-
erty such as clothes, jewellery, ete. is the joint property of
both of us irrespective of whether this property is registered
in the name of one or both of us” as meaning “all the
property of the parties of whatsoever kind and wheresoever
situate”.

The reasons of the learned trial judge dealing with the
bank account in London conclude as follows:

I am therefore finding that the intention of the testators was that
the Will should refer to and dispose of all their property as it is described
in paragraph III and IV of the Will in the following words:

. my entire present and future estate immovable and movable,
wheresoever the same be situated and of whatsoever it may consist.

Having reached this conclusion it is then necessary to determine
whether the expression in this Will of such an intention is capable of over-
riding and revoking the separate property provisions of the marriage con-
tract. The plaintiff’s expert witness Liepins expressed the opinion that this
word had “constitutive” effect, that is, that it created rights, but he was
unable to support this opinion by reference to any specific section of the
Latvian Civil Code. However the evidence of the defence expert Rusis
indicating that a verbal agreement when reduced to writing can create
rights and that if the parties signed a written statement indicating their
agreement as to ownership of property, it would create rights.

From 1922, the date of the marriage contract, to 1937, the date of the
Will, it is clear there had grown up a large and prosperous business enter-
prise, bringing a substantial improvement in the financial position of the
parties. In 1933 a deposit account in both names was opened in a Swiss
Bank. From these facts and the general intention throughout the will, I

1119481 OR. 543.
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1965 conclude that there was an agreement between the husband and wife,
B * reduced to writing in the Will, and that this was sufficient to and did over-
ENJAMINS . .
. ride and revoke the marriage contract.

%gg::mégn I should refer to a submission by Mr. Weir that the issues here must
be considered as of June, 1939, the date of the death of Antons Benjamins,

CarimnghtJ this being the date when his Will took effect. I do not accept this view.
The funds in question are those in existence after the death of both parties
and are subject to a disposition according to a document signed by the wife
(as well as the husband) taking effect on her death. From the conclusions
above mentioned, it therefore follows that the bank account in London,
England is property to be disposed of according to the Will, namely equally
between the testator’s estates.

The effect of the evidence of the witness Rusis which
the learned trial judge accepted is simply that if two parties
make a binding oral contract and later sign a written
acknowledgment or declaration that they have made such
a contract the contract ean be enforced. This does not
appear to me to differ from the law of Ontario.

Aylesworth J. A., who gave the reasons of the Court of
Appeal, was in substantial agreement with the learned trial
judge. He construes para. IT of the will, “coupled with
the mutual intention to be derived from the whole contents
of the will in respect of the estate and property embraced
therein” as indicating that there was a prior oral agreement
between the spouses that, with the exception of the prop-
erties referred to in para. Il as being the separate property
of Emilija, all property owned by either of them should
become the joint property of both and that this agreement
applied not only to all property owned at the date of the
will but to all property acquired by either thereafter.

' Aylesworth J. A. agreed with the view of the learned
trial judge that the words of the will were free from am-
biguity and that extrinsic evidence of the intention of the
parties was rightly excluded.

In rejecting the argument of counsel for the appellant
that para. IT contains no words of promise and that none
should be implied, Aylesworth J.A. says:

However, if it be necessary to read into clause II words of promise
to make it effective by Latvian law to carry out the intention of the parties
then T would not hesitate to do so and would give to the clause the same
effect as though it had included an express promise on the part of each
of the parties to transfer to the other an equal right, title and interest in
all property then possessed or any time thereafter possessed by them or
either of them with the exception only of property expressly excluded in
the clause.
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With the greatest respect, I find myself unable to agree 36_5,
with this or with the effect which the Courts below have Benxsamins
ascribed to para. II, on which alone is founded the re- Cpsmrerm
spondent’s claim to a share in the London account. Trusr Co.

I have already quoted, perhaps at undue length, from the Cartwright J.
provisions of the will.

In considering para. IT it will first be observed that it is
not of testamentary character, it contains no words of
gift of anything to anyone. It is a recital of facts, and,
in my view, of presently existing facts, as to the extent and
ownership of items of property.

The first sentence states that two villas are the separate
property of Emilija. The next sentence states that “all other
property except of course purely personal property such as
clothes, jewellery, ete. is the joint property of both’ irrespec-
tive of the name or names in which any particular item
is registered. The third sentence states that the facts set out
in the second sentence appear, inter alia, from four notarial
agreements executed by the spouses in 1922, which are
itemized, and concludes:
but we consider it expedient to state here the said facts in case the agree-

ments should be lost and to elucidate that the same applies to all our subse-

quent undertakings, that is to say, that each of us owns an undivided half
of all the undertakings. -

Were it not for the presence in the second sentence of
para. IT of the words “except of course purely personal
property such as clothes, jewellery, ete.” I would have
inclined to agree with the submission of counsel for the
appellant that the second and third sentences have ref-
erence only to undertakings of a business nature and I am
far from satisfied that this submission should be rejected,
but, for the purposes of this appeal, I am prepared to
accept the view of the Courts below that the meaning of
the word “property” as used in para. IT is not so limited. I
cannot however accept the view that the paragraph refers
to property to be acquired after the date of the will.

The words which I have italicized in the above summary
of the provisions of para. IT are all in the present tense.
It is argued that this is of little significance because by
the law of Ontario (and there was neither plea nor proof
that the law of Latvia differs on this point) the will is to
be construed with reference to the real estate and personal
estate comprised in it, to speak and take effect as if it
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had been executed immediately before the death of the

Benaamins testator, unless a contrary intention appears by the will.
Crswmny  With respect, it appears to me that this rule of construction
TRUECO- is irrelevant to the question which we have to decide. The
Cartwright J.rule finds its usual application in determining whether a

will disposes of property owned by the testator at the date
of his death which he did not own at the date of the will.
It does not assist in deciding whether the testator or some
other person was the owner of a particular item of property.
The question is not whether Antons’ will disposed of his
interest in the London account, it is, rather, whether Antons
had any interest in that aceount to dispose of. The following
observation in Hawkins on Wills, 2nd ed., at p. 22, is sup-
ported by the authorities:

The words “with reference to the real and personal estate comprised

in it” mean “so far as the will comprises dispositions of real and personal
estate”.

There are no words of disposition in para. IT; those used
elsewhere in the will must be considered in due course.

Argument was directed to the use of the word “subse-
quent” in the final sentence of the paragraph. It is used
only in connection with the word “undertakings”. This ad-
jective means “later in time than” and, in my view, the
“subsequent undertakings” referred to are those entered
into by the spouses since the agreements of 1922 up to the
time of the signing of the will. To hold, as the Courts below
appear to have done, that these words include all future
undertakings would seem to require the insertion of the
words, italicized below, so that the clause would read:
and to elucidate that the same applies and shall apply to all our subsequent

and future undertakings, that is to say, that each of us owns and shall own
an undivided half of all the undertakings.

The absence of any words of futurity in para. II has
added significance when it is observed that in the opening
words of para. III, which follows immediately, future
property is expressly referred to. The words are:

I, Antons Benjamins, appoint as my heirs to my entire present and
future estate

The opening words of para. IV are similar. When the
testator and testatrix intended to deal with future property
they said so.
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I am unable to find in para. IT of the will, either standing 195

alone or read as it must be in the context of the whole will, Bexyamins
any words of promise as to property to be acquired there- cgamvamm

after by either of the spouses. The will was obviously pre- Trusr Co.

pared by a skilful draftsman and I find it difficult to suppose Cartwnght J.
that if the parties had intended it to operate as a contract

whereby each agreed to settle all property thereafter

acquired by either of them upon both of them jointly plain

words would not have been used to effect this result.

Construed in the manner most favourable to the respond-
ent which its words will bear para. II is, in my opinion,
an acknowledgement by each of the spouses that all property
then standing in the names of either or both of them
(except the two villas and “purely personal property’) is
the joint property of both. Proceeding on the assumption
(which I make for the purposes of this appeal) that this
is the correct construction of para. II, the facts from which
the ownership of the bank account in London must be
determined are the following : (i) in 1922 when the spouses
were married the husband was an undischarged bankrupt
and the wife was possessed of substantial property; (ii) on
May 5, 1937, the spouses were possessed of numerous busi-
ness enterprises, the farms making up “Valdeki” and, no
doubt, other properties including the moneys in the bank
account in Switzerland and, subject to the exceptions men-
tioned above, acknowledged that all the property of either
of them was the joint property of both; (iii) the terms of
the will recognized, and proceeded on the basis, that the
spouses were separate as to property, although at the date
of the will the separate property of Emilija consisted only
of the two villas and “purely personal property”; (iv) on
April 6, 1939, Emilija deposited $110,000 in the bank
account in London in her name alone and that sum was
standing to her credit when Antons died on June 14, 1939;
(v) there is no evidence as to the source of the $110,000.

I have used above the form of expression that Emilija
Benjamins deposited the $110,000 in the bank in London.
The evidence is silent as to how or by whom this deposit
was made but the combined effect of para. 11 of the state-
ment of claim and para. 10 of the statement of defence
is to state that it was made by Emilija. I regard this fact
as unimportant. Improper conduet is not presumed and

there is nothing in the record to suggest that Emilija would
91528—4
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or did take any money which belonged in whole or in part

Bexsavmxs £0 Antons without his knowledge and consent. The evidence
Crsenzenp Of Anna Aichers tendered at the trial on behalf of the
Trusr Co. appellant was to the effect that Antons had stated in her-
Cartwright J. presence and that of Emilija that this account was to belong

to Emilija but this evidence was rejected by the learned
trial judge as inadmissible. Because of the view I take, upon
the evidence that was admitted, as to the ownership of this
fund, I do not find it necessary to decide whether this evi-
dence of Anna Aichers was rightly rejected and I disregard it.

Neither in the pleadings nor in the evidence is there any-
thing to suggest that the answer to the question as to the
ownership of the money in the London bank account would
be different under the law of Latvia from that which should
be given under the law of Ontario, which does not differ,
in this regard, from the law of England.

The situation then is that Emilija, at the date of Antons’
death, had the sole legal ownership of these moneys. There
is no evidence that any of the moneys deposited belonged
to Antons or were supplied by him or that they were the
joint moneys of the spouses; but even had there been such
evidence the presumption of a resulting trust, which, but for
the relationship between them, would then have arisen from
the fact that moneys belonging in whole or in part to Antons
had been deposited in the name of Emilija, would be re-
butted by the circumstance that the latter was the wife
of the former; in the absence of further evidence the law
would presume a gift by the husband to the wife. This

presumption of gift would in turn be capable of being

rebutted by evidence but there is no evidence in the record
to rebut it. I have already given my reasons for holding
that no contract between the spouses as to the ownership
of property acquired after the date of the will was estab-
lished and I can find no ground for holding that Antons
was entitled to any equitable interest in this fund.

In the passage from his reasons, quoted above, the learned
trial judge mentions as one of the grounds supporting the
conclusion at which he arrived that the account opened
in Switzerland in 1933 was in both names. With respect,
this circumstance seems to me to point in the opposite direc-
tion as indicating that when the parties wanted an account
to belong to them jointly they opened it in the names of
both and not of one only.
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There is no room for the suggestion that the will of ﬁ‘f
Emilija bequeathed any interest in the London bank account Bensamixs
to Antons. Had it done so the benefit conferred would have g mrezsn
lapsed on his death. In the clearest terms her will leaves Trusr Co.
her entire estate to the appellant and to Anna and Peteris Cartwright J.
Aichers. o

Since Emilija was the sole legal owner of the London
bank account the onus of proving that Antons had some
equitable interest in it lay upon him, or his personal repre-
sentative, and it may be observed in passing that there
is nothing in the record to shew that the money deposited
in the account did not consist of the proceeds of the sale
of the villas or of the jewellery, which in any view of the
case, were the separate property of Emilija.

I conclude that at the date of the death of Antons Benja-
ming and at the date of the death of Emilija Benjamins the
latter was the person solely entitled both at law and in
equity to the moneys in the London bank account.

During the argument in this Court counsel for the appel-
lant submitted that, if the respondent should be held
entitled to a share in either bank account on the ground
that Emilija in her lifetime and after her death the appel-
lant were bound to pay the same to Antons or to his estate
as a matter of contract, the appellant should be allowed to
plead the Statute of Limitations, and asked leave to amend
the statement of defence accordingly.

Since in my view the respondent’s action fails as to
the London aceount it is necessary for me to consider this
application in regard to the bank account in Switzerland
only.

As appears from what I have said above, it is my view
that Antons in his lifetime and after his death his estate
were entitled to one half of the money in the bank account
in Switzerland because Antons and Emilija were joint
owners of it without any right of survivorship. When the
whole fund came into the hands of the appellant he held
one half of it as a constructive trustee for the estate of
Antons and it is on that basis that he is liable to account.
On this view the statute would not assist the appellant as
he still retains or has converted to his own use the half of
the fund which should have gone to Antons’ estate. I
would refuse the application to amend the statement of

defence. I think it only fair to the appellant to add that the
91528—41%
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record indicates that he acted throughout in the bona fide
belief, which turns out to have been mistaken, that on the
death of Antons this account became the sole property of
Emilija.

It remains to consider one further matter raised by
counsel for the appellant. He submits that in taking the
account directed by the judgment the Master should take
into consideration any amounts which the appellant has
been called upon to pay to any taxing authority in respect
of the income received by him on that part of the fund
which should have been paid over to the estate of Antons.
In my opinion there is not sufficient evidence in the record
to enable us to deal with this question and it should be left
to be dealt with by the Master when the relevant facts and
figures are before him.

In the result, I would dismiss the appeal as to the bank
account in Switzerland and allow the appeal as to the bank
account in London. I would direct that the formal judg-
ment at the trial, as amended by the judgment of the Court
of Appeal, be further amended so that para. I thereof shall
read: -

1. This Court doth declare that the plaintiff is entitled to one-half of
the amount standing to the credit of Antons Benjamins and Emilija Ben-
jamins in an account in the Swiss Bank Corporation in Zurich, Switzerland,

as of the date of the receipt of such moneys by the defendant, and doth
order and adjudge the same accordingly.

and so that cl. (a) of para. 2 thereof shall read:

(a) The amount of the one-half share of the plaintiff in all moneys
and assets received by the defendant in respect to the account referred to
in paragraph 1 hereof, after deducting therefrom one-half of such amount
as the Master may find to have been reasonably incurred by the defendant
in getting into his hands all such moneys and assets, the resulting net
amount of the one-half share of the plaintiff to be hereinafter referred to
in this paragraph as the “net amount”.

As my view as to the ownership of the London bank
account is not shared by the other members of the Court,
nothing would be gained by my stating what order as to
costs I would have proposed had my view been accepted.

The judgment of Martland, Judson, Ritchie and Spence
JJ. was delivered by

RircHIE J.:—The circumstances giving rise to this litiga-
tion have been fully described in the reasons for judgment



SCR. SUPREME COURT OF CANADA [1965]

of my brother Cartwright which I have had the benefit
of reading and I will endeavour not to repeat them to any
greater extent than is necessary to make my meaning clear.

The late Antons Benjamins and his wife, Emilija, who
were separate as to property in accordance with a contract
made at or before the time of their marriage, executed a
joint will on May 5, 1937, para. II of which reads in part
as follows:

As regards our estate, we hereby verify that only the two villas which
are situate at No. 15 Juras icla, Majori, in the town of Rigas Jurmala,
namely the original villa and the villa now added to it . . . which form one
unit for mortgage purposes, are the separate property of Emilija Ben-
jamins nee Simsons. On the other hand, all other property, except of
course purely personal property such as clothes, jewellery, etc. is the joint
property of both of us, irrespective of whether this property is registered
in the name of one or both of us, and irrespective of whether our various
publishing undertakings, enterprises and subsidiary branches should have
hitherto been managed, concessioned and registered in the name of one or

both of us. This appears, inter alia, from the 4 agreements executed between
usin 1922 . ...

There follows a description of the property to which these 4
agreements relate and the paragraph then concludes by
saying: ‘

. . . but we consider it expedient to state here the said facts in case
the agreements should be lost, and to elucidate that the same applies to

all our subsequent undertakings, that is to say, that each of us owns an
undivided half of all the undertakings.

Both testators were domiciled in Latvia where Antons
Benjamins died on June 14, 1939, and from whence his wife

was transported to Russia where she is presumed to have
died in 1941.

The question at issue in this appeal is whether certain
moneys deposited in bank accounts in Zurich, Switzerland
and London, England were the separate property of Emilija
Benjamins and thus available for distribution amongst her
heirs or whether they were the joint property of herself
and her husband so as to entitle his heirs to a one-half
interest therein.

The funds deposited in Zurich were placed in a joint
account with the Swiss Bank Corporation on January 23,
1933, more than four years before the will was drawn, and
for the reasons stated by the Court of Appeal for Ontario
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as well as those stated by my brother Cartwright, I am of
opinion that, notwithstanding the provisions of the “Con-
tract Respecting a Joint Account Held Jointly and Sever-
ally” entered into between the depositers and the bank,
these moneys are to be treated as belonging to the testator
and testatrix in equal shares.

The London account was opened in the name of the wife
alone three months before the death of the husband and
two years after the will was drawn and the question of
whether or not the heirs of Antons Benjamins became
entitled to a one-half interest in these funds in my opinion
depends almost entirely upon the construetion to be placed
on the second paragraph of the will.

As has been pointed out by my brother Cartwright, this
appeal was argued on the assumption that under the law
of Latvia an item of property which was owned jointly by
the testator and testatrix would on the death of either of
them belong one half to the survivor and one half to the
estate of the deceased, and it has been accepted by both
the Courts below that the terms of a marriage contract
providing that the husband and wife should be separate as
to property could be validly revoked under Latvian law so
as to make the property of each the joint property of both.
The question to be determined is whether under the true
construction of the present will the testator and the
testatrix intended to achieve and did achieve this end with
respect to the funds of unknown origin deposited in the
wife’s name in the London account.

In the course of the reasons for judgment which he
delivered on behalf of the Court of Appeal, Alyesworth
J. A. stated the issues in the following terms:

The rights of the respondent as administrator with the will annexed
to the estate of Antons Benjamins depend primarily on the interpretation
and effect in law of the will of the late Antons Benjamins and Emilija
Benjamins made in 1937 and from that standpoint it is necessary for the
Court initially to determine the rights of the late Antons Benjamins
immediately following his death. Nevertheless the action brought by the
respondent in form and in substance is for an accounting by the appellant
of all assets of the estate of the late Antons Benjamins had and received
by the appellant and for all profits derived by the appellant from the
use of any and all such assets. Disposition of the issues thus raised is the
realistic and far from simple task with which the court must concern itself.
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The italics are my own.

The effect to be given to such a will as this is described
in Halsbury’s Laws of England, 3rd ed., vol. 39 at p. 846
where it is said:

A joint will is a will made by two, or more, testators contained in a
single document, duly executed by each testator and disposing either of
their separate properties or of their joint property. It is not, however,
recognized in English law as a single will. I¢ ts in effect two or more wills;
it operates on the death of each testator as his will disposing of his own
separate property; on the death of the first to die it is admitted to probate
as his own will and on the death of the survivor, if no fresh will has been

made, it is admitted to probate as the disposition of the property of the
survivor,

The italics are my own.

These observations are based on such authorities as
In the Goods of Raine'; Re Duddell, Roundway v. Round-
way?; they received the express approval of Doull J. in Re
Creelman, Mclniyre v. Gushue et al?, and the acceptance
of the principle so stated is implicit in the decision of
Schroeder J. in Re Kerrt,

Having regard to all the above and in the absence of
any evidence of a contrary rule prevailing under Latvian
law, I think it is to be accepted that on the death of
Antons Benjamins his will became effective to control the
disposition of a one-half interest in any property which
was at that time jointly held by himself and his wife.

The question of whether the London bank account was
so jointly held depends as I have indicated upon the
construction to be placed on the second paragraph of the
will. In my view this paragraph is not only descriptive of
the understanding existing between husband and wife at
the time of preparing the will as to joint ownership of
certain property therein referred to, but it also manifests
the intention of both of them that on the death of each
his or her will is to be treated as an effective disposition of
one half of such property.

In this regard I adopt the following passage from the
reasons for judgment of Mr. Justice Aylesworth:
The facts that the parties had knowledge of the existence and effect

of the marriage contract and the terms thereof at the time the will was
made, and that they made the declaration appearing in clause II, coupled

1(1858), 1 Sw. & Tr. 144, 2119321 1 Ch. 585 at 592.
3119561 2 D.L.R. 494 at 499. 4[1948] O.R. 543.
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with the mutual intention to be derived from the whole contents of the
will in respect of the estate and property embraced therein—all these con-
siderations afford sufficient evidence to infer that there was a prior oral
agreement between the spouses; in other words it was understood and
agreed between them that their respective estates including “all other
property” save as expressly excepted in clause IT of the will, should be the
joint property of both from and after the date of the will.

I am of opinion also that theé words “as regards our
estate . . .”” which occur at the beginning of the second
paragraph are to be construed as meaning “as regards the
estate hereinafter disposed of” and that the words “all
other property except of course purely personal property
such as clothes, jewellery, etc. is the joint property of both
of us . ..” are sufficiently broad to include moneys on
deposit in a bank in the names of either the testator or
testatrix or both of them.

The only question remaining to be determined is whether
the language of the second paragraph is to be treated as
relating only to the property owned by the Benjamins at
the time when the will was made, or whether it is to be
so construed as to include property thereafter acquired by
either of them.

I agree with my brother Cartwright that in the absence
of evidence of any Latvian law to the contrary the will is
to be construed in accordance with the provisions of s. 26(1)
of The Wills Act, R.S.0. 1960, c. 433 which read as follows:

26(1) Every will shall be construed, with reference to the real estate
and personal estate comprised in it, to speak and take effect as if it had
been executed immediately before the death of the testator, unless a con-
trary intention appears by the will,

This section has been interpreted as applying only “in so
far as the will comprises dispositions of real and personal
estate” (see Hawkins on Wills, 2nd ed., p. 22, Re Karch?,
per Middleton J. at 511 and 512, In Re Chapman, Perkins v.
Chapman?, per Vaughan Williams L.J. at 435), and it is
contended that the second paragraph of the present will is
concerned with the recital of facts rather than the disposi-
tion of property and that it should accordingly be construed
without reference to the statute. In my view, however, the
paragraph in question is descriptive of the understanding
of the husband and wife as to the nature of the interest

1(1921), 50 O.LR. 509. 2[1904] 1 Ch. 431.
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of each of them in “the real and personal estate comprised
in” the dispositions which are the subject of the succeeding
paragraphs, and unless a contrary intention can be found
in the language of the will it is to be construed as though
it had been executed immediately before the death of Antons
Benjamins.

It is also contended on behalf of the appellant that the
second paragraph is to be treated as referable only to
property owned at the date of the will because the provisions
declaring the estate to be “the joint property of both of us”
are phrased in the present tense and that there are no words
which expressly include the after-acquired property of either
of the parties, but the reference to “all other property
except of course purely personal property . . .” is general
rather than specific and the principle to be applied appears
to me to be well summarized in the decision of Middleton J.
in Re Ingram?®, at p. 97 where it is said:

The true principle is happily stated by Spragge, CJ.0. in Vansickle v.
Vansickle (1884), 9 A.R. 352, 354: “I take the proper course to be, to read
the will assuming that the testator had read it immediately (using that
word as meaning very shortly) before his death, and that, seeing nothing
in it that he desired to change, and knowing that it would be read as the
then expression of his will and intention, he had chosen to leave it as it
was, although, if the rule of construction had been otherwise, and his will
was to be read as expressing his intention at its date, he would, when read-
ing it shortly before his death, have made alterations which—the rule

being as it is—he judged not to be necessary. This of course can only be
where a contrary intention does not appear by the will itself”.

From all the cases two other general principles can be deduced. First,
when the words used to describe either real or personal property given are
general, they will pass all property which falls within the words used, look-
ing at the will as though executed immediately before death. Second, when
the property given is specifically deseribed, the specific deseription is not
enlarged by the statutory rule of construction.

The italics are my own.

In my opinion, the employment of the present tense in
conjunction with a general description of property does not
of itself constitute evidence of “a contrary intention” within
the meaning of 8. 26(1) of The Wills Act, and with the
greatest respect for those who may hold a different view,
I am unable to find any language in the will which limits
the joint estate created by the second paragraph to personal

1(1918), 42 OL.R. 95.
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property owned by the testator and testatrix at the date
when the will was made.

For these reasons as well as for those contained in the
reasons for judgment of Aylesworth J.A. I agree with the
conclusion which he expressed in the following language:

I conclude that at the time of the death of Antons Benjamins he had
the right to one-half of the moneys and securities on deposit in the Swiss
Bank Corporation in Zurich, Switzerland and to one-half of the moneys
on deposit in the name of Emilija Benjamins in the Swiss Bank Corpora-
tion in London, England. It is not suggested that subsequent to his death

his rights changed in any way up to the date of the receipt by the appel-
lant of all the moneys and securities in both bank accounts.

When the funds in both bank accounts came into the
hands of the appellant he held one half of them as con-
structive trustee for the estate of Antons Benjamins and
I adopt the reasoning of my brother Cartwright with respect
to the Statute of Limitations in this regard. It is on this
basis that the appellant is liable to account, and I agree
with Aylesworth J.A. that the accounts and inquiries should
be taken in accordance with the directions given in the
order granted by Mr. Justice Schatz subject to the amend-
ment made by order of the Court of Appeal for Ontario.
I agree also with Mr. Justice Cartwright that, in taking the
accounts, the question of whether consideration should be
given to any amounts which the appellant has been called
upon to pay to any taxing authority in respect of the income
received by him on the fund, is one which should be left
to be dealt with by the master when the relevant facts and
figures are before him.

I would accordingly dismiss this appeal with costs.

Appeal dismissed with costs, CARTWRIGHT J. dissenting
in part.

Solicitors for the defendant, appellant: Mason, Foulds,
Arnup, Walter, Weir & Boeckh, Toronto.

Solicitors for the plaintiff, respondent: Taylor, Joy &
Baker, Toronto.
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PROVINCE OF QUEBEC

Lriminal law—Common gaming house—Slot machine—Conviction quashed
by Court of Appeal—Whether player has control over operation—
Whether dissent in Court of Appeal on question of law—Criminal Code,
1963-64 (Can.), c. 61, ss. 170(2)(b)(i), 176.

The respondent’s premises contained an automatic machine whereby a per-
son, on the insertion of a coin in the machine, obtained five small balls
which the person could by activating a device, propel one at a time on
an inclined table. These balls would strike obstructions of all kinds
which would direct them in various directions. When the balls struck
these obstructions, lights would flash on, points would be registered
and a player who reached one thousand points with the five balls would
get to play an additional game free. The respondent was convicted of
keeping a common betting house by having in her premises a slot
machine called “Spot-A-Card”, contrary to s. 176 of the Criminal Code.
Her conviction was set aside by a majority judgment in the Court of
Appeal on the ground that the prosecution had not discharged the
burden of proof that “the result of one of any number of operations
of the machine is a matter of chance or uncertainty to the operator”.
The Crown appealed to this Court.

Held (Cartwright J. dissenting) : The appeal should be allowed and the
‘conviction restored.

Per Taschereau CJ. and Abbott J.: The machine in question served for
vending services and the result of one of any number of operations was
a question of chance and uncertainty for the player. Even if the balls
could be controlled to an appreciable extent, as found by the Court of
Appeal, there would be an element of mixed skill and chance rendering
the machine illegal. It was not a question of knowing whether the
operation of the machine depended on the gkill of the player, it must
be determined whether the operation depended on chance and was
therefore a question of uncertainty,

Per Fauteux and Hall JJ.: The machine was “a slot machine” within the
meaning of 8. 170(2)(b) (i) of the Code. The finding by the majority
that “the ball could be controlled to an appreciable extent” was a find-
ing of fact and was consistent with the finding of fact made by the
dissenting judge that the results were a matter of chance or uncer-
tainty. The dissent was on the question of law as to whether the
prosecution had discharged its burden of proof. This burden is met
even when the proof establishes some measures of control, but there
remain elements of “chance or uncertainty”. Once it is accepted that
the player has only partial control over the ball, then all elements of
the offence have been met.

*PreSENT: Taschereau C.J. and Cartwright, Fauteux, Abbott and
Hall JJ.
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Per

Cartwright J., dissenting: The Crown had no right of appeal in this
case under 8. 598(1)(a) of the Criminal Code, because the dissent in
the Court below was not on a question of pure law. The majority
judgment reached the conclusion on the evidence that a player could
control the operation to an appreciable extent. Whereby the dissenting
judge would have sustained the conviction on the finding of fact that
the evidence showed that any effective control by the player of the
operation of the machine was impossible. This was a dissent as to the
facts.

Droit criminel—Maison de jeu—Appareil & sous—Verdict de culpabilité

TUn

renversé par la Cour d'appel—Question de savoir si le joueur a un
conirdle sur Uopération—Question de savoir s la dissidence en Cour
d’appel porte sur une question de droit—Droit criminel, 19563-54 (Can.),
c. b1, arts. 170(2)(b)(z), 176.

local occupé par l'intimée était muni d’un appareil sutomatique qui
permettait & une personne, moyennant une somme de cing sous que la
personne placait & Dlintérieur de la machine, d’obtenir cing boules,
qu'au moyen d'un éjecteur activé par un ressort elle dirigeait sur une
table ayant un plan incliné, Ces boules frappaient des obstructions de
toutes sortes et étaient projetées dans des directions différentes et
variables. Quand elles frappaient ces obstructions, des lumiéres s’allu-
maient, des points s’enregistraient, et le joueur qui avait compté mille
points avec ‘cing boules avait droit & une partie additionnelle gratis.
L’intimée fut trouvée coupable d’avoir tenu une maison de jeu en
ayant dans son local un appareil & sous appelé «Spot-A-Cards, con-
trairement 3 Part. 176 du Code criminel. Le verdict de culpabilité fut
cassé par un jugement majoritaire de la Cour d’appel pour le motif que
la Couronne n’avait pas renconfré le fardeau de la preuve que <le
résultat de 'une de n’importe quel nombre d’opérations de la machine
est une affaire de hasard ou d’incertitude pour Popérateur. La Couronne
en appela devant cette Cour.

Arrét (Le juge Cartwright étant dissident): L’appel doit &tre maintenu

et le verdict de culpabilité rétabli.

Le juge en chef Taschereau et le juge Abbott: La machine en question

Les

était utilisée pour la vente de services et le résultat de l'un ou de
n’importe lequel nombre d’opérations était une affaire de hasard et
d’incertitude pour l'opérateur. Méme si le joueur pouvait avoir un
certain contrdle, comme la Cour d’appel I'a décidé, il y aurait quand
méme un élément mixte de science et de hasard qui rendrait la
machine illégale. Il ne g'agit pas de savoir si I'une des opérations de
la machine dépend de ’habileté du joueur, mais bien de déterminer si
l'une des opérations dépend du hasard et est en conséquence une affaire
d’incertitude.

juges Fauteux et Hall: L’appareil en question était un «appareil 3
sous» selon Vexpression de I'art. 170(2) (b)(i) du Code. La conclusion de
la majorité & leffet que la boule pouvait &re contrblée jusqu’d un
certain point était une conclusion sur les faits et était compatible avec
la conclusion du juge dissident que le résultat de Popération était une
affaire de chance ou d’incertitude. La dissidence portait sur la question
de droit de savoir si la Couronne avait rencontré le fardeau de la
preuve. Ce fardeau est rencontré méme si la preuve établit une certaine
mesure de controle, 8'il demeure des éléments de chance ou d’incerti-
tude. Une fois qu’il est admis que le joueur a seulement un contrdle
partiel sur la boule, tous les éléments de I'offense sont alors présents.
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Le juge Cartwright, dissident: La Couronne n’avait pas un droit d’appel en
vertu de lart. 598(1)(a¢) du Code criminel, parce que la dissidence
enregistrée & la Cour d’appel ne portait pas sur une question de droit
pur. Le jugement de la majorité en vint & la conclusion sur la preuve
qu'un joueur pouvait controler 'opération jusqu’ds un certain point.
Par contre, le juge dissident aurait maintenu le verdict de culpabilité
en concluant sur les faits que la preuve démontrait qu’un contrdle
effectif par le joueur était impossible. Ceci était une dissidence sur les
faits.

APPEAL from a judgment of the Court of Queen’s Bench,
Appeal Side, province of Quebec!, setting aside the respond-
ent’s conviction of having kept a common gaming house.
Appeal allowed, Cartwright J. dissenting.

Raymond Julien, Q.C., and C. Goulet, for the appellant.
Lawrence Diner and Pierre Bernier, for the respondent.

The judgment of the Chief Justice and of Abbott J. was
delivered by

Le Juee EN CuEer:—L’intimée a été accusée d’avoir
commis l'offense suivante:
Avoir tenu le quatorzidme jour de décembre 1962 une maison de jeu

dans un local situé au numéro civique 503, rue St-Clément, & Montréal,
contrairement 3 I'article 176, paragraphe 1, du Code Criminel.

M. le Juge René Hébert, de 1a Cour municipale de la Cité
de Montréal, a déclaré I'intimée coupable de 'offense re-
prochée et I'a condamnée au paiement d’une amende de
$200 ou, & défaut de paiement de ladite amende, 3 trente
jours de prison.

La cause a été portée en appel et la Cour! a cassé et annulé
le jugement de culpabilité prononeé par la Cour municipale
et a acquitté Rita Toupin, M. le Juge Rivard ayant enregis-
tré sa dissidence.

L’article du Code criminel qui nous intéresse pour la déter-
mination de la présente cause est le suivant:
170. (1) Aux fins des procédures prévues par la présente Partie, un

local que 'on trouve muni d’un appareil & sous est de fagon concluante pré-
sumé une maison de jeu.

(2) Au présent article, 'expression «appareil & sous» signifie toute
machine automatique ou appareil & sous

(a) employé ou destiné & &tre employé pour toute fin autre que la
vente de marchandises ou services; ou

1119641 Que. Q.B. 249.
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(b) utilisé ou destiné 3 &tre utilisé pour la vente de marchandises ow
services

(i) sile résultat de l'une de n’importe quel nombre d’opérations de
la machine est une affaire de hasard ou d’incertitude pour
Popérateur;

(ii) s, en conséquence d’un nombre donné d’opérations successives:
par lopérateur, I'appareil produit des résultats différents; ou

(iii) s, lors d’'une opération quelconque de 'appareil, celui-ci émet
ou laisse échapper des piécettes ou jetons.

Clest, dans cet article 170, le paragraphe 2(b) (i) qui nous
intéresse particuliérement.

Le mécanisme de cet appareil est assez compliqué. Moyen-
nant une somme de cinq sous, que le joueur place & l'inté-
rieur de la machine, il obtient cing boules, qu’au moyen d’un
éjecteur activé par un ressort, il dirige sur une table qui est
sur un plan incliné. Ces boules frappent des obstructions de
toutes sortes, sont projetées &4 gauche ou & droite, dans des.
directions évidemment différentes et variables. Quand elles.
frappent ces obstructions, des lumieres s’allument, des points
s’enregistrent, et le joueur qui a compté 1,000 points avee
eing boules a droit & une partie additionnelle gratis.

Je suis d’opinion que cette machine est destinée & étre
utilisée et est en effet utilisée pour la vente de services et que
le résultat de I'un ou de n’importe lequel nombre d’opéra-
tions est une affaire de hasard et d’incertitude pour I'opéra-
teur. La Reine v. Topechka'.

Le joueur ne contrdle pas la partie, et je ne puis m’ac-
corder avec Casey J. qui dit que «the ball can be controlled
to an appreciable extenty. Dans ce cas, il y aurait un élément
mixte de science et de hasard, ce qui rendrait la machine
illégale.

Il y a bien des jeux ou le succés dépend en partie du
hasard, comme le hockey, le football, ete., mais, quand le
résultat, bon ou mauvais, ne dépend pas du joueur, mais du
mécanisme de la machine sur lequel le joueur n’a pas de con-
trole, il y a violation de la loi.

Dans le cas qui nous occupe, contrairement & ce qui §’est.
présenté dans d’autres causes déja entendues par cette
Cour, il ne s’agit pas de savoir si I'une des opérations de la
machine dépend de I'habileté du joueur, mais bien de déter-

1119601 R.CS. 898, 3¢ C.R. 148, 3¢ W.W.R. 97, 128 C.C.C. 404.
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miner si Yune des opérations dépend du hasard et est en 194

conséquence une affaire d’incertitude. M. le Juge Owen TrrQueex
soutient le premier point de vue, et M. le Juge Badeaux ooem
réaffirme la méme chose en référant & la cause de Cété v. Tasohorenu
La Reine'. M. le Juge Rivard est d’opinion contraire et con- = JC.
formément aux dispositions du Code (art. 170) croit que la
machine est illégale si le résultat d’une seule opération est
une affaire de hasard ou d’incertitude. Je crois devoir
accepter les vues de M. le Juge Rivard et ’appel doit done
étre maintenu et le jugement du juge au procés doit étre
rétabli.

CarrwricHT J. (dissenting) :—The circumstances out of
which this appeal arises, the description of the machine
seized on the premises of the respondent and the course of
the proceedings in the courts below are set out in the reasons
of my brother Hall.

I have reached the conclusion that the Crown has no right
of appeal in this case.

Leave to appeal was not sought and the right of appeal,
if it exists, must be found in s. 598(1) (a) of the Criminal
Code. The Attorney General may appeal to this Court “on
any question of law on which a Judge of the Court of
Appeal dissents”. Authority need not be quoted for the well
settled rule that the question raised in the dissenting judg-
ment must be one of law in the strict sense and not merely
one of mixed fact and law.

In the case at bar Casey J. reached the conclusion on the
evidence that a player of the seized machine could control
its operation to an appreciable extent by the manual opera-
tion of “flippers” and by tilting the machine. Badeaux J.
reached the conclusion that the evidence showed the
machine in question to be the same as that which was the
subject matter of the decision in Cé6té v. Her Magjesty the
Queen®. In that case the Court of Appeal found on the
unanimous evidence of all the witnesses that an experienced
player could and did control the play. Taking these views
of the facts Casey J. and Badeaux J. decided that the appeal
should be allowed.

Rivard J., who dissented, did not differ from the view of
either of the Judges who formed the majority as to the

1719631 B.R. 567. 2119631 Que. Q.B. 567.
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1964 applicable law. He disagreed with them as to the effect of
T gUEEN the evidence. He said in part:

Tovrrn La question qui se pose est done de savoir si le résultat de quelqu’une

Cartwright J.des opérations de cet appareil sous examen est l'affaire de hasard ou

-_— d’incertitude.
£ % %

L’on a tenté de prouver en défense que pendant que la boule est ainsi
en mouvement, en secouant I'appareil, en le «brassant», suivant Pexpression
des témoins, on peut exercer un contrble sur cette bille en ’empéchant de
descendre directement vers le bas ol elle se perd, en la projetant contre
d’autres obstacles et en courant ainsi la chance que dans son trajet, elle
accumule des points additionnels.

Je dois dire que les témoins tant de la Couronne que de la défense ont
complétement failli dans les expériences qu'ils ont tenté d’établir ce
controle.

* k%

11 faut distinguer cette cause de celle de COTE v. LA REINE rap-
portée & 1963 B.R. p. 567, ol la preuve a certainement été différente de
celle qui nous a été soumise. Dans ses notes, M. le Juge Hyde écrit:

A new feature, however, has been introduced into the evidence in
this case in that all the witnesses, both for the prosecution and for the
defence, state that an experienced operator can and does exercise con-
siderable control over the course of the ball by striking the machine
with his hand while in play and that the ability of the player in this
way has a distinet effect upon the score which he will achieve.

Plus loin, il ajoute:

All the witnesses, as I have indicated, are unanimous in agreeing

that an experienced player can and does control the play in this way.

Dans la cause présente, les témoins ne sont pas unanimes pour dire qu’il
est possible de contrdler cette boule, une fois que I'éjecteur l'a mise en
mouvement. Au contraire, il est prouvé hors de tout doute que tout con-
trble efficace est impossible. C’est une machine spécifique que nous avons
3 juger, non pas un genre d’appareil.

From these excerpts and from the reasons of the learned
Justice of Appeal read as a whole it is apparent that he
based his decision on the ground that the evidence showed
that any effective control by the player of the operation of
the machine was impossible. It was on this finding of fact
that he based his decision to dismiss the appeal and sustain
the conviction. I am unable to find in the reasons of
Rivard J. either an expression or an implication of the view
that had he agreed with the findings of fact made by either
Casey J. or Badeaux J. he would have disagreed with their
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conclusion as to how the appeal should be decided. In my 94
view, he disagreed with the majority only as to the facts Tar 3UEEN
and, certainly, did not differ from them on a question of Tovem

pure law. Cartwright J.

——

For these reasons I would quash the appeal.
The judgment of Fauteux and Hall JJ. was delivered by

Harr J.:—The respondent was convicted on a charge
which read:

... le 14idme jour de décembre 1962 en ladite cité, tenait illégalement
une maison de jeu, située rue St-Clément, numéro 503, et ses dépendances.
En contravention au statut adopté & cet effet.

The prosecution was under s. 176(1) of the Criminal
Code, keeping a common gaming house. Section 170(2)
(b) (1) was invoked to establish the charge because there
was found on the premises a machine which the Crown
alleges was a “slot machine”.

The machine and its operation are deseribed by Rivard J.
in his dissenting judgment in the Court of Queen’s Bench
as follows:

1l g'agit d’'une machine qui porte le nom de «Spot-A-Card» fabriquée
par Gotliet Manufacturing de Chicago, portant le numéro de série 42,004.
Clest de cet appareil seul dont il peut &tre question dans cette cause. . . .

L’appareil en question ne livre pas de marchandise, de jeton, de piécette
ou d’argent. Si le joueur réussit & atteindre un certain nombre de points,
8 allumer certaines cartes qui sont disposées dans I’appareil, ou & obtenir
un chiffre déterming, il a droit & une, deux ou trois parties gratis. La partie

consiste & mettre en mouvement 5 boules. Il s’agit donc d’une machine
automatique destinée 3 8tre employée pour 'amusement seulement. . . .

La preuve trés longue versée au dossier nous indique que opération
de cette machine est compliquée. Pour la mettre en mouvement, il faut que
le joueur y place d’abord une piéce de $0.05: la machine s'illumine, 5 billes
viennent 4 la surface. En tirant 1’éjecteur, c'est-3-dire une tige mue par
un ressort, I'une des boules vient se placer au bout de la tige et le joueur
le met en mouvement en laissant aller cette tige avec plus ou moins de
force, selon qu’il la retient ou la laisse aller avec toute la puissance du
ressort tendu.

Cet appareil qui est en somme une table & plan incliné vers le joueur,
regoit la bille qui est lancée vers le sommet de 'appareil. Elle frappe alors
des pare-chocs, des coussinets, des obstacles qui se la renvoient dans des
directions inattendues. C'est en exécutant ces carambolages provoqués par
des ressorts ou des mécanismes électriques cachés derridre les obstacles que
la boule frappe, que des points s’enregistrent. Au bas de lappareil, de

chaque ¢6té du centre, c’est-d~dire en face du joueur, se trouvent deux
91528—5
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1964 ailerons qui sont également électrifiés et que 'on peut mettre en mouve-
THE QUEEN ment en pressant sur un bouton, de facon & ce que si la bille par hasard
v vient dans leur direction, on peut la renvoyer soit au centre, soit au som-

To met de l'appareil pour qu'elle recommence ses carambolages et accumule
HallJ. ainsi des points.

Le joueur qui, avec les 5 billes, a réalisé 1,000 points, a droit & une

partie gratis, 8’il a réalisé 1,100 points il a droit & une autre partie, et 1,300
points & une troisiéme.

The question to be determined is whether this machine is
a “slot machine” within the meaning of s. 170(2)(b) (i) of
the Criminal Code which reads as follows:

170. (2) In this section “slot machine” means any automatic machine

or slot machine
* ok %

(b) that is used or intended to be used for the purpose of vending
merchandise or services if

(1) the result of one of any number of operations of the machine
is a matter of chance or uncertainty to the operator . ..

The word “services” in this section includes amusement:

Isseman v. The Queen'.

Rivard J. held that the results here were a matter of
chance or uncertainty. Casey J. said:

There is evidence that discloses that the mechanism of the machine
seized was electro-magnetically operated and that the ball could be con-
trolled to an appreciable extent by the manual operation of baffles or

“flippers” and by tilting the machine itself. This satisfies me that the
prosecution has not discharged its burden of proof. (The italics are mine.)

In my view this finding that “the ball could be controlled
to an appreciable extent” was a finding of fact and is con-
sistent with Rivard J.’s finding of fact on the same issue.
The dissent, implicit in the opposite conclusions reached
by Casey J. and Rivard J., is that on this finding the
prosecution had not discharged the burden of proof which
rested on it to establish that:

(i) the result of one of any number of operations of the machine
is a matter of chance or uncertainty to the operator, . . .

The section does not require the prosecution to establish
beyond a reasonable doubt that the player cannot control

1719561 S.C.R. 798, 24 C.R. 346.
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the ball at all. The burden is met even when the proof estab-
lishes some measure of control, but there remain elements
of “chance or uncertainty”.

Under s. 597(1) (@) of the Criminal Code this Court is
incompetent to entertain an appeal if the ground of appeal
raises only a question of mixed law and fact. The ground
of appeal must raise a question of law in the strict sense and
in respect to which there is a disagreement, expressed or
implied, between the minority and the majority in the Court
of Appeal: Demenoff v. Her Majesty the Queent.

The finding that the ball could be controlled to an ap-
preciable extent by the player was a finding which Casey J.
erroneously held as negativing proof of the commission of
the offence and resulted in his finding that the prosecution
had not discharged its burden of proof. Once it is accepted
that the player has only partial control over the ball, then
all elements of the offence have been met.

I agree with Rivard J. and would allow the appeal and
sustain the convietion.

Appeal allowed and conviction restored, CARTWRIGHT J.
dissenting.

Attorney for the appellant: A. Tessier, Montreal.

Attorneys for the respondent: L. Diner and P. Bernier,
Montreal.

119641 S.C.R. 79, 41 CR. 407, 2 C.C.C. 305.
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MICRO CHEMICALS LIMITED,

GRYPHON LABORATORIES
LIMITED anp PAUL MANEY APPELLANTS;
LABORATORIES CANADA
LIMITED (Defendants) .......

AND

RHONE-POULENC, S.A. (Plaintiff) ....RESPONDENT.

ON APPEAL FROM THE EXCHEQUER COURT OF CANADA

Patents—Compulsory licence—Restricted to sale “to be used in Canada”—

Infringement—Sale by lLicensee to related Canadian company—Sale by
purchaser to third related Canadian company with resale to customer
outside Canada—Whether infringement—Patent Act, R.S.C. 1952,
c. 208, ss. 41(8), 46.

The plaintiff, a French corporation, was the owner of a Canadian patent

relating, inter alia, to a process for producing chlorpromazine, a medical
substance. The defendant company Micro was the non-exclusive
licensee in Canada under a compulsory licence issued by the Commis-
gioner of Patents pursuant to s. 41(3) of the Patent Act, R.S.C. 1952,
c. 203. The licence allowed Micro to use the invention to prepare
medicine in its own establishment and then to sell the medicine so
prepared “to be used in Canada”. Micro manufactured chlorpromazine
in bulk, sold it to the defendant company Gryphon which used it to
make chlorpromazine hydrochloride tablets which it then sold to the
defendant company Maney, which in turn sold the tablets to the New
Zealand government. The three defendant companies had the same
offices and had officers and personnel in common, and all three had
clear notice of the scope and limitations of the licence. The trial judge
found that the sale of the tablets to the New Zealand government
infringed the terms of the licence and maintained the action for
infringement.

Held: The appeal should be dismissed.

The rights of the defendants to manufacture, use and sell were contained

in the compulsory licence. Their justification for making, using or
gelling in Canada rested squarely on the compulsory licence and that
licence restricted the licensee to use the patented invention in Canada
and to sell the medicine so prepared or produced “to be used in
Canada”. The trial judge was right in his finding that the evidence
clearly established that the three defendants with full knowledge of the
restrictions in the compulsory licence did not operate within its
ambit and that they thereby infringed the patentee’s rights.

*PrEsENT: Cartwright, Martland, Judson, Hall and Spence JJ.
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Brevets—Licence forcée, limitée & la vente au Canada—Contrefagcon—Vente 1964
par le porteur de licence & une compagnie canadienne apparentée—  Micro
Vente par Uacheteur & une autre compagnie canadienne apparentée avec CIfITllﬂ)MeIfgllaS
revente & un clhient en dehors du Canada—Y a-t-il eu violation—Lot P
sur les brevets, S.R.C. 1952, c. 208, arts. 41(8), /8. RHONE-

) ) Pourenc,

La compagnie demanderesse, une corporation frangaise, était le titulaire S.A.

d’un brevet canadien se rapportant, entre autres, & un procédé pour la
production de «chlorpromazine», une substance médicale. La compagnie
défenderesse Micro était le porteur d’une licence non exclusive au
Canada sous le régime d’une licence forcée émise par le Commissaire
des brevets en vertu de l'art. 41(3) de la Lot sur les brevets, S.R.C.
1952, c. 203. La licence permettait 3 Micro de se servir de l'invention
pour préparer des médicaments dans son propre établissement et de
les vendre tels que préparés pour servir au Canada. Micro a fabriqué de
la «chlorpromazine» en gros, 'a vendue & la défenderesse Gryphon qui
s'en est servie pour faire des comprimés chlorhydrate de <«chlor-
promazine» lesquels elle a vendus & la compagnie Maney, qui & son
tour a vendu ces comprimés au gouvernement de la Nouvelle-Zélande.
Les trois compagnies défenderesses avaient les mémes bureaux et
avaient des officiers et du personnel en commun, et toutes trois étaient
clairement au courant de la portée et des limites de la licence. Le juge
au procés trouva que la vente des tablettes au gouvernement de la
Nouvelle-Zélande avait violé les termes de la licence et maintint ’action
pour contrefacon.

Arrét: L’appel doit étre rejeté.

Les droits des défendeurs de fabriquer, d’utiliser et de vendre étaient con-
tenus dans la licence forcée. Leur justification pour fabriquer, utiliser
ou vendre au Canada reposait carrément sur la licence forcée et cette
licence limitait son porteur & l'usage de l'invention brevetée au Canada
et & la vente des médicaments ainsi préparés ou produits pour servir au
Canada. Le juge au procés a eu raison dans sa conclusion que la preuve
établissait clairement que les trois défendeurs, avec pleine connaissance
des restrictions dans la licence forcée, n’ont pas agi dans les bornes de
cette licence et que par conséquent ils ont violé les droits du titulaire.

APPEL d’'un jugement du Juge Noél de la Cour de
I’Echiquier!, maintenant une action pour contrefagon d’une
licence forcée obtenue de son titulaire. Appel rejeté.

APPEAL from a judgment of Noél J. of the Exchequer
Court of Canada!, maintaining an action for infringement
of a compulsory licence obtained from a patentee. Appeal

dismissed.
1119641 Ex. CR. 819.
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Q. F. Henderson, Q.C., and C. W. Robinson, Q.C., for the
defendants, appellants.

Christopher Robinson, Q.C., and Russell S. Smart, for the
plaintiff, respondent.

The judgment of the Court was delivered by

Hawr J.:—This is an appeal from a judgment of Noél J.
of the Exchequer Court! dated January 6, 1964, in an action
brought by the respondent against the appellants in which
the respondent claimed that the appellants had infringed
Patent No. 519,525 issued to it on December 12, 1955, as
the assignee of Paul Charpentier, the inventor of the inven-
tion covered by the patent.

Patent No. 519,525, the patent in question, relates to new
phenthiazine derivatives having valuable therapeutic prop-
erties and to processes for their preparation and is confined
for the purpose of the present action to claim 5 which reads
as follows:

5. A process according to claim 1, 2 or 3 wherein X is a chlorine atom

in the 8-position, A is a —CHg—CHz—CHgz— group and R; and
Reo are methyl groups.

This is a process for producing a chemical product called
chlorpromazine and relates to a medical substance.

The validity of the patent is not in question nor is there
any dispute that what the appellants are charged with
making, using or selling is chlorpromazine covered by the
patent. The only matter which fell to be determined in the
action was whether what the appellants did was or was not
within the scope of a compulsory licence obtained from the
patentee by Micro Chemicals Limited.

Micro Chemicals Limited had, under s. 41(3) of the
Patent Act, R.S.C. 1952, c. 203, applied to the Commissioner
of Patents for what is called a “compulsory licence”. The
Commissioner granted a licence under said s. 41(3). The
licence so granted was subsequently amended by Noél J. in

1119641 Ex. CR. 819.



SCR. SUPREME COURT OF CANADA [1965]

* the Exchequer Court of Canada. The relevant portions of the
licence as amended read as follows:

NOW THEREFORE be it known that pursuant to the powers vested

in me by the Patent Act and particularly by sections 4 and 41 of the said
Act, I do order the grant to the applicant, MICRO CHEMICALS LIM-

ITED of a non-exclusive licence under Canadian Patent Number 519,525,
for the unexpired term thereof, to use the patented invention in Canada
in its own establishment only for the purpose of the preparation or produc-
tion of medicine but not otherwise and to sell the medicine so prepared
or produced by it to be used in Canada, with notice of such restriction, the
whole under the following terms and conditions:

1. MICRO CHEMICALS LIMITED shall apply to every container of
medicine prepared or produced by it and sold pursuant to this licence, a
notice reading “Licensed under Canadian Patent No. 519,525 but not for
export”,

1A, MICRO CHEMICALS LIMITED shall pay to RHONE-
POULENC a royalty of 15% (fifteen per cent) on its net selling price to
others of the active product in its crude form prepared or produced pursuant
to this licence and sold by it.

*  x %

8. Nothing herein contained shall preclude purchasers of the medicine
prepared or produced by Micro Chemicals Limited pursuant to this
licence from using the medicine in any way they choose for their own
personal consumption.

*  x %

10. The word “medicine” when used herein shall include medicine in
bulk form.

The grant clause above quoted indicates that the com-
pulsory licence imposed on the patentee and given to Micro
Chemicals Limited as licensee allows that company to use
the invention to prepare medicine in its own establishment
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and then to sell the medicine so prepared to be used in -

Canada.

The infringement alleged against the three appellant com-
panies consists in a sale of 450,000 tablets to the Govern-
ment of New Zealand made possible by means of appellants’
joint action which the respondent alleges infringes the non-
exclusive licence which as stated allows the sale of the prod-
uct to be used in Canada only.

The three appellants, hereinafter called “Miecro”, “Gry-
phon” and “Maney” have the same offices and they have
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officers and personnel in common. Mr. Miller and Mr. John
M. Cook are common officers to all the appellants. A Mr.
I. D. Heintzman is vice-president of both Micro and Gry-
phon and Miero’s purchasing agent acts as such for all three
appellant companies. As explained by Mr. Cook, who is
president and general manager of Micro and secretary-
treasurer of Gryphon and Maney and is active in the three
companies, day to day co-operation between the latter
would be a very close one. His position as secretary-treasurer
of Gryphon and Maney is more of a financial type of
administration and covers office routine, and in the case of
Gryphon, he did sign some documents as manager of the
company.

Miero is a company that makes chemicals used in many
cases as the basis for pharmaceutical preparations. Gryphon
is a company which makes up pharmaeceutical preparations
from chemicals it buys, sometimes from Micro and some-
times from elsewhere. In the present case, Gryphon made up
into tablets the substance called chlorpromazine with other
ingredients and only a small part of its weight is chlor-
promazine.

Mr. Cook admits that in the case of a produet marketed
by Maney originally manufactured by Micro and made up
into tablets by Gryphon, the i