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MEMORANDUM.

On Friday, the 6th of May, 1910, it pleased Almighty
God to take to His mercy our late SOVEREIGN LORD
EDWARD VII. of blessed and glorious memory.

On Monday, the 9th May, 1910, during the Spring
Session, the Supreme Court of Canada assembled pur-
suant to adjournment, all the members of the
court being present except His Lordship the Chief
Justice, who was absent at The Hague on duty as an
arbitrator in a reference made by the Government of
Great Britain and the Government of the United
States of America.

Their Lordships having taken their seats on the
bench, His Lordship Mr. Justice Girouard, the act-
ing Chief Justice, announced that he had duly taken
the oath of allegiance as well as the judicial oath to
His MosT GRACIOUS MAJESTY KING GEORGE THRE FIFTH,
which was administered to him on Saturday, 7th May,
1910, by the Clerk of His Majesty’s Privy Council for
Canada. His Lordship then administered the oaths,
in open court, to Their Lordships Justices Davies,
Idington, Duff and Anglin.

His Lordship the Right Honourable Sir Charles
Fitzpatrick C.J. took the oaths upon a subsequent
day.

On the 9th day of May, 1910, His Excellency the
Governor-General of Canada, by Proclamation, auth-
orized all judges of the Dominion and Provineial
Courts in Canada to severally continue in the due
exercise of their respective duties and functions.






vii.

ADDENDA ET CORRIGENDA.

Errors and omissions in cases cited have been corrected in the
TaBLE OF Casgs CITED,

Page 163—Add foot-note—“Leave to appeal to Privy Council
granted, 15 July, 1910.”

“ 164, lines 6 and 8—TFor “IV.” read “VIL”
“ 190, line 9—Delete the word “mot.”

*“  433—Add foot-note—‘“Leave ‘to appeal to Privy Couneil
granted, 8 Nov., 1910.”

o

434, line 15—Insert “in” after “as.”



viii.

MEMORANDUM RESPECTING APPEALS FROM
JUDGMENTS OF THE SUPREME COURT
OF CANADA TO THE JUDICIAL COMMIT-
TEE OF THE PRIVY COUNCIL SINCE THE
ISSUE OF VOLUME 42 OF THE REPORTS
OF THE SUPREME COURT OF CANADA.

Berlin, Town of, v. Berlin and Waterloo Street
Rway. Co. (42 Can. S.C.R. 581). Leave to appeal to
Privy Council refused, 15 July, 1910.

Burchell v. Gowrie and Blockhouse Collieries (not
reported). Appeal to Privy Council allowed with
costs, 29 July, 1910.

Burrard Power Co. v. The King (43 Can. 8.C.R.
27). Appeal to Privy Council dismissed with costs,
1st Nov., 1910.

Canadian Pacific Rway. Co. v. City of Toronto et al.
(42 Can. 8.C.R. 613). Leave to appeal to Privy Coun-
cil granted, on two petitions, 22 July, 1910. (NOTE.—
The petitions for leave related to the “Viaduct
Case,” cited above, and to the “Yonge Street Bridge
"~ Case” (19 Ont. L.R. 663).)

Canadian Northern Rway. Co. v. Robinson (43
Can. S.C.R. 387). Leave to appeal to Privy Council
granted, 22 Nov., 1910. :

Carroll et al. v. Erie County Natural Gas and Fuel
Co. et al. (29 Can. S.C.R. 591). As noted in Cout.
Dig. (1908), at p. 1584, a petition for leave to appeal
to the Privy Council was refused (34 Can. Gaz. 272) ;
subsequently, however, after damages had been as-
sessed, an appeal direct from the Court of Appeal for
Ontario upon the judgment settling such damages
was heard by the Privy Council and, on 14 Dec., 1910,
the appeal was allowed in part, with costs, and a cross-
appeal was dismissed with costs. The effect of the
decision of the Privy Council was to vary the judg-
ment of the Supreme Court of Canada.

Equity Fire Insurance Co. et al. v. Thompson (41
S.C.R. 491). Appeal to Privy Council allowed with
costs, 15 July, 1910.



ix,

Fralick v. Grand Trunk Rway. Co. (43 Can. S.C.R.
494). Leave to appeal to Privy Council was refused,
25 July, 1910.

Grand Trunk Rwey. Co. v. McDonald (not re-
ported). Leave to appeal to Privy Council was re-
fused, 25 July, 1910.

Grand Trunk Pacific Rwey. Co. et al. v. City of
Fort William et al. (43 Can. S.C.R. 412). Leave to
appeal to Privy Council was granted, 8 Nov., 1910.

Horne v. Gordon (42 Can. S.C.R. 240). Appeal to
Privy Council allowed with costs, 29 July, 1910.

Lovitt v. The King (43 Can. S.C.R. 106). Leave to
appeal to Privy Council was granted, 15 July, 1910.

Montreal Street Rway. Co. v. City of Montreal (43
Can. 8.C.R. 197). Leave to appeal to Privy Council
was granted, 25 July, 1910.

“Nanna,” The, v. The “Mystic” (41 Can. S.C.R.
168). Appeal to Privy Council dismissed with costs,
-7 July, 1910.

Ontario, Province of, v. Dominion of Canada (42
Can. 8.C.R. 1). Appeal to Privy Council dismissed,
29 July, 1910 ([1910] A.C. 637).

Quebec, Province of, V. Province of Ontario (42
Can. S8.C.R. 161). Appeal to Privy Council dismissed,
29 July, 1910.

Sedgewick v. Montreal Light, Heat and Power Co.
(41 Can. S.C.R. 639). Appeal to Privy Council al-
lowed with costs, 25 July, 1910.

Standard Trust Oo. et al. v. Attorney-Generdl of
Canada (not reported). Leave to appeal to Privy
Council was granted, 13 July, 1910.

Stuart v. Bank of Montreal (41 Can. S.C.R. 516).
Appeal to Privy Council dismissed with costs, 2 Dec,,
1910.

Vaughan v. Hastern Townships Bank (41 Can.
S.C.R. 286). By virtue of the Judicial Committee’s
Rule, No. 32, the appeal was W1thdrawn and stood
dlsmlssed 5 Sept 1910.
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IN MEMORIAM.

Edtoard BEE.

KING AND EMPEROR

DIED 6TH MAY, 1910.

GOD SAVE THE KING!

MINUTES OF THE PROCEEDINGS OF THE SUPREME COURT OF
CANADA, ON THE 9TH oF May, 1910. .

During the Spring Session of the Supreme Court of
Canada the court assembled, pursuant to an adjournment,
on Monday, the 9th day of May, 1910, all the members of
the court being present except His Lordship the Chief
- Justice, who was absent at The Hague on duty as an Arbi-
trator in a Reference made by the Government of Great
Britain and the Government of the United States of
America. .

Their Lordships having taken their seats on the Bench,
His Lordship Mr. Justice Girouard, the acting Chief Jus-
tice, announced that he had duly taken the oath of allegi-
ance to His Most Gracious Majesty King George the Fifth,
which was administered to him last Saturday by the Clerk
of His Majesty’s Privy Council for Canada.

A Roll of the Supreme Court was thereupon presented
by the Registrar to the Acting Chief Justice containing the
oath of allegiance to King George the Fifth, which was
duly administered by His Lordship to the other judges pre-
sent in open court.

His Lordship, the Acting Chief Justice, then said:

““In consequence of the sad news of the death of His
““Most Gracious Majesty King Edward the Seventh, it is
““fitting, in accordance with precedent, that this court
“‘should at once adjourn until to-morrow morning,”’ )

The court adjourned accordingly.
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appellant company, having acquired the property, rights, con-
tracts, privileges and franchises of the Consolidated Railway and
Light Company, under the provisions of “The Consolidated
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The limitation so provided applies to the case of a minor injured,
while residing in his mother’s house, by contact with an electric
wire in use there under a contract between the company and
his mother.

Judgment appealed from (14 B.C. Rep. 224) reversed, Davies and
Idington JJ. dissenting.

APPEAL from the judgment of the Supreme Court
of British Columbia(l), reversing the judgment of
Lampman, Co.J., and maintaining the plaintiff’s ac-
tion with costs.

The plaintiff, an infant suing by his next friend,
was injured, while residing in his mother’s house,
by coming in contact with an electric wire in use there
in connection with the supply of electric light under
a contract between the company, defendants, and his
mother. The defendants acquired the property, rights,
contracts, privileges and franchises of the Consoli-
dated BRailway and Light Company, under the provi-
sions of “The Consolidated Railway Company’s Act,
1896” (55 Vict. ch. 55 (B.C.)), and carried on the
operation thereof in their own name. By the 60th
section of this Act it was provided that actions for
indemnity for injury sustained by reason of the works
or operations of the company should be commenced
within six months next after-the date when the injury
was sustained and not afterwards. The injury was
sustained on the 26th of December, 1907, and the ac-
tion was commenced on the 31st of October, 1908.
The action was dismissed at the trial, but this judg-
ment was reversed by the judgment now appealed
from. :

The questions in issue on the present appeal are
stated in the judgments now reported.

(1) 14 B.C. Rep. 224.
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A. E. McPhillips K.C. for the appellants,

" Travers Lewis K.C. for the respondent.

THE CHIEF JUSTICE.—I agree in the opinion stated
by Mr. Justice Duff.

Davies J. (dissenting).—I have had the opportun-
ity of reading the judgment in this case prepared by
Duff J. and I agree with his reasoning and conclusion
that the appellants are entitled to claim the protection
of section 60 of the “Consolidated Railway Companies
Act, 1896,” of British Columbia, in cases coming with-
in it.

I am, however, unable to agree with him that such
section can be invoked in the circumstances of this
case.

The duty for breach of which the defendants here
have been held liable was a duty arising out of their
contract to supply electric light to the house of the
plaintiff’s mother. That contract, which does not ap-
pear to have been in writing, was not a personal one
to supply light to and for the use of the occupier
alone, but to my mind obviously from its very nature,
object and purpose extended as well to those of her
household. The 44th section of their charter provided
expressly that defendants should “supply electricity
to any premises lying within fifty yards of any main
supply or cable suitable for that purpose on being
required by the owner or occupier of such premises.”
It was clearly within the contemplation of all parties
that the electricity supplied should be for the premises
of the occupier and therefore necessarily for the use
of the occupants of the house. I hold that the duties

1%
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and obligations arising out of such a contract extend
to all those for whose use and benefit it was clearly
entered into, and are not limited to the person con-
tracted with alone. Such duties and obligations to-
wards the members and servants of the household
are the same as and of equal degree with those towards
the householder himself with whom the contract was
made. In each case it is an implied duty or obliga-
tion arising out of the contract, and being so not
affected by the section referred to. I understand my
learned brother’s opinion to be that the section could
not be invoked by the company against the mother
with whom they made the contract, because in her
case, as he puts it, such an action would be based
upon a violation of a contractual right. I agree to
that, but it is not a violation of any express right, but
of an implied duty arising out of the contract, and is
in my opinion available as well to those for whose
benefit the contract was undeniably made as to the
person entering into it. I assume therefore that the
only difference between us is as to the proper inter-
pretation and meaning of the contract for supplying
electricity.

The contract being for the supply of electricity
to the house of plaintiff’s mother, and as I think it
must be read for the use of herself and family and
servants, was subject to such stipulations and condi-
tions as the parties to it might expressly agree upon.
These might well be the measure of the defendant’s
duty arising out of it as well to the person with whom
they contracted as to others for whose benefit the
contract was entered into. If the company faithfully
carried out their contract and injury nevertheless en-
sued they might be absolved from all liability on the
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plain ground that they owed no duty to any person of
which they were guilty of a breach. But it does
seem to me that the measure of the duty théy owed
to the person with whom they undeniably contracted
was the same as that which they owed to all those for
whose benefit the contract was obviously made. In all
such cases the duty is an implied one, and arises as
necessarily in the case of those for whose use the elec-
tric fluid is to be supplied as in that of the actual
party to the contract. This it is which distinguishes
the case of those persons for whose benefit and use
the contract is made from the general public. In the
present case, as I hold, a clear duty arises out of the
contract to this special class of persons for a breach
of which when injured any member of it has a right
to sue, and which duty and right arising out of the
special contract is not within the limiting provi-
sion of section 60, invoked by the company here as an
answer to this action. The electricity supplied to
and for the house of the plaintiff’s mother in this case
was necessarily, to the knowledge of the company
supplying it, for the use of all persons lawfully in the
house, whether as members of the family or servants
of the owner or occupier.

The duty arising out of the company’s contract
to supply the house with electricity, involved on the
part of the company the exercise of the highest skill,
care and attention with respect to their wires and the
transmission through them into the house of such a
dangerous element or power as electricity. To con-
strue the clause limiting the liability of the company
to damages for negligence in the discharge of such
duty as not applicable to cases where the person im-
mediately contracting has been injured, but as ap-
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plicable to others for whose benefit the contract must
have been entered into, and who I hold were within
the contemplation of the parties to the contract, would
be to attribute an intention to the legislature which
the language of the section does not, as I interpret it,
express. I rest my judgment upon the broad ground
that the section in question does not extend to any
breach of the duty arising out of the contractual ob-
ligation on the defendant’s part to supply the house
of the plaintiff’s mother with electricity, and that
such duty and obligation arises in the circumstances
of this case out of the contract as well towards the
son of the owner or occupier living in the premises
with his mother as towards the mother herself, and
that such being the case and the section not being
invocable by the company against the boy’s mother
in a case of damage to her own person cannot be in-
voked against the son.

The negligence which caused the plaintiff’s injur-
ies in this case was not active and positive negligence
amounting to misfeasance, but was non-feasance on
the part of the company’s servants in neglecting to
keep their wires leading into the premises of the
plaintiff’s mother properly insulated. To maintain
his action, therefore, plaintiff must have shewn the
existence of a contract entered into for his benefit as
well as others, and for a breach of the defendant’s
duty arising under which he had a right of action.
Such a contract I have already attempted to shew
was proved.

As to authorities I have carefully studied the
cases cited on the argument and others. Many of
them are reviewed by Osler J.A. in Ryckman v. Hamil-
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ton, Grimsby and Beamsville Electric Railway Co.(1),
and more recently by Riddell J. in 4llen v. Canadian
Pacific Railway Co.(2). The cases of Taylor v. Man-
chester, Sheffield and Lincolnshire Railway(3), where
Alton v. Midlend Railway Co.(4), is discussed and
commented on, Marshall v. York, Newcastle and
Berwick Railway Co.(5), and Austin v. Great West-
ern . Railway (6), though cases against carriers, are
ingtructive upon the general question involved here.

Tor the above reasons I would dismiss the appeal
with costs.

IpingTON J. (dissenting).—The question raised on
this appeal is whether or not the respondent’s action
must be held barred by the following section which
appears in an Act to amend an Act to incorporate
the Consolidated Railway and Light Company, and
to consolidate certain Acts relating thereto, and to
change the name thereof to the Consolidated Railway
Company, and which reads as follows:—

All actions or suits for indemnity for any damage or injury sus-
tained by reason of the tramway or railway, or the works or opera-
tions of the company, shall be commenced within six months next
after the time when such supposed damage is sustained.

By section 29 of the said Act the Consolidated
Railway Company, amalgamating a number of other
railway companies was given the right to mortgage

all tolls, incomes, franchises, uncalled capital and property both real
and personal,

and subject to certain conditions named,

to take possession of the said property so mortgaged, and to hold and
run the same for the benefit of the bondholders thereof; or to lease or

(1) 10 Out. L.R. 419. (4) 19 C.B. (N.8.) 2138.
(2) 19 Ont. L.R. 510. (5) 11 C.B. 655.
(3) [1895] 1 Q.B. 134. (6) L.R. 2 Q.B. 442.
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sell the said property so mortgaged after such default, and upon such
terms and conditions as may be stated in such deed; and in case of
any such lease or sale, the lessee or purchaser shall have the right
to exercise all the powers and franchises by this Act conferred upon
the company, and the said property may continue to be held and
operated under the provisions of this Aect, with the corporate name
and powers of the company; and such lessee or purchaser shall have
the same rights, powers, privileges and franchises, and shall stand in
the same position, as regards the ‘'said tolls, incomes, franchises,
powers, uncalled capital and property, real and personal, as the com-
pany itself under this Act.

The Consolidated Railway Company under the
powers given in said section ultimately sold to the
appellant in exercise of the powers in said section 29,
but did not

operate under the provisions of said Act with the corporate name
and powers of the company.

The appellants kept their own corporate name
and acted under their own powers, and those given
a buyer under said statute.

The accident to the respondent was a result of
negligence on the part of the appellants in carrying
on the electric lighting part of the business.

Another statute known as the “British Columbia
Railway Act,” by section &, provided as follows :—

Every company established under a special Act shall be a body
corporate under the name declared in the special Act, and shall be
invested with all such powers, privileges, and immunities as are neces-
sary to carry into effect the intentions and objects of this Aet and
of the special Act therefor, and are incident to such corporation or

are expressed or included in the “Interpretation Aect,” 1890, ch. 39,
sec. 8.

That section and section 42 of the same Act, with
other sections thereof, were incorporated by the Act
above referred to therein. That section 42, so far
as it bears on the case before use, reads as follows:—

All actions for indemnity for damage or injury sustained by reason
of the railway shall be instituted within one year next after the time
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of the supposed damage sustained, or if there be continuance of
damage, then within one year next after the doing or committing of
such damage ceases and not afterwards; and the defendants may
plead not guilty by statute, and give this Act and the special Act
and the special matter in evidence at any trial to be had thereupon,
and may prove that the same was done in pursuance of and by
authority of this Act and the special Act.

I consider both sections, 60 of the first mentioned
Act, and section 42 of the “British Columbia Railway
Act,” may have operative effect given to them with-
out at all helping the appellant’s contention. As to
the effect of sections 29 and 60 of the first above men-
tioned Act, if I understand that contention aright,
it is that inasmuch as a lessee or purchaser under sec-
tion 29 is given
the same rights, powers, privileges and franchises, and shall stand in
the same position as regards the said tolls, incomes, franchises,

powers, uncalled capital, and property real and personal, as the com-
pany itself under this Act,

the protection given by section 60 limiting actions
against the consolidated, or selling company, is car-
ried by the words just quoted to the protection of the
appellant, that is the purchasing company in actions
against it.

We must interpret these words just quoted with-
out the aid of direct authority as no case can be found
directly in point.

Probably no one ever before tried to strain so far
a kind of legislation usually given a restricted inter-
pretation. .

It is not seriously contended that the words “pow-
ers and franchises” are to be looked for to maintain
appellant’s contention. The words “rights and privi-
leges” were in themselves, or each in itself, and espe-
cially coupled with these other words, relied upon.

Can the word “rights” in this connection, cover-
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ing much that is obviously in relation to property
or right thereto or therein or something transferable
from the Consolidated Railway Company to the
British Columbia Electric Company, as result of
purchase, be extended to something implied as subject
matter liable to be so operated upon by the enact-
ment as to constitute the vesting in the latter of any-
thing in the nature of a right to set up the statute
of limitations which appears in section 60?

I have tried unsuccessfully to find any case where-
in the word “right” has been held as meaning any such
legislative substitution as we must hold it to mean
if by virtue of it we give effect to appellant’s con-
tention.

One or two cases illustrate its legislative meaning
and the disinclination of the courts to extend same
beyond the context in which it is found. In re Harl of
Devon’s Settled FHstates(1), was a case arising under
the “Real Property Limitations Act, 1833,” when it
was contended that the word “right” as used therein
covered a power of appointment to uses. Chitty J.
said as to such contention :—

No real property lawyer in 1833 would have spoken of a power of
appointing uses as an “estate, interest, right or possibility.” The
terms “right” and “possibility” are used in their technical sense.
“Right,” for instance, applies to the case of an estate turned to a

right which could be enforced only in a real-action. I hold that a
power is not within the section.

Then we have numerous analogous cases cited in
Stroud’s Judicial Dictionary, vol. 3, pages 1738 et
seq.

In the case of Kearns v. The Cordwainers’ Co.(2),
it was held competent for the Thames Conservancy,

(1) [18961 2 Ch. 562. (2) 6 C.B. (N.S.) 388.
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1857, to invade the common right which any of the
public had theretofore exercised, notwithstanding the
words of the reservation that none of the powers in the
Act contained,

shall extend to take away, alter or abridge any right, claim, privilege,
franchise, exemption or immunity to which any owners or occupiers
of any lands, ete., are now by law entitled; nor to take away or

abridge any local right of ferry, etec. The same shall remain and
continue in full force,

and also that these words must be held to have been
intended to cover something vested, and not that fall-
ing within a general pubiic right.

Perhaps the nearest application of the word “right”
to what is in question is that maintained in the case
of Ez parte Raison(1l), where it was held that a
bankrupt’s right to apply for his discharge under
the provisions of section 28 of the “Bankruptcy Act”
of 1833, notwithstanding its repeal, was preserved to
him by section 38 of the “Interpretation Act” of 1889.
It was held that section 38, declaring that the repeal
of an Act is not to affect any right, privilege, obliga-
tion, or liability, acquired, accrued or incurred in
that section, preserved the right.

That was the reservation to the individual of a
personal right and illustrates both what I have re-
ferred and what I am about to refer to.

Nor do I think the word “privileges” any more
effective. It may mean benefits affecting a class of
persons or a right conferred on a definite person. In
neither sense does it serve herein the appellant which
is not one of a class in this relation, nor is it the speci-
fic person named.

The right to plead a statute of limitations is a

(1) 60 L.J.Q.B. 2086.
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privilege, but only as Wood on Limitations, ch. 4, sec-
tion 31, puts it, and that defence it gives, as follows:

The plea of the Statute of Limitations is generally a personal
privilege, and may be waived by a defendant, or asserted, at his elec-
tion; but where he has parted with his interest in property, his
grantees, mortgagees, or other persons standing in his place are
entitled to avail themselves of all the advantages of his plea.

I think it would be futile to suggest that the
grantees or mortgagees of the property in question
herein fall within the meaning of this paragraph ex-
cept in a limited sense.

And that limited sense so far as relative to the
quality of transferability is confined to its effect as
an incident of the property or right transferred. It
passes only therewith and not otherwise.

If, for example, there happened to be any right of
property or contractual right possessed by the vendors
or mortgagors herein at the time when they trans-
ferred, mortgaged or sold the property, I think it
would be quite within the right of the appellant in
such case as the mortgagee or vendee to plead, just
as the vendor might have pleaded, the Statute of Limi-
tations involved in that relation.

But is this case in hand the raising of an issue at
all like unto that? What is the Statute of Limita-
tions in this section 60 relative to? Is it not against
something done or omitted to have been done by the
company individualiy enabled to set up the defence
provided for in section 60.

It is not the case that arises under the “General
Railway Act” in relation to a class.

Its individual character would probably be effec-
tive to protect in the appellants’ hands the assets trans-
ferred as against actions for something done or omit-
ted by the consolidated company.
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The section does not in terms provide that its as-
signee may have any such right in regard to some
act or omission that the assignee may have been or
become guilty of. '

The express provision in question, it is to be ob-
served, appears, by accident probably, in the same
Act in which is incorporated as shewn above the gen-
eral law of the province in regard to the subject of
railways.

Why attribute to the legislation an intention to
extend such an absurdity?

It is only by a process of ratiocination resting on
inferences and implications that such a result as ap-
pellant desires can be arrived at.

Having regard to these and other foregoing con-
siderations and to the well-known rule that anything
in the way of legislation abridging the public rights
or the rights of any of the public in favour of one ac-
quiring a concession from Parliament or other legis-
lative body must be construed strictly, and that the
right must not be extended by implication, can we
say that that process I refer to as relied on herein is
satisfactory?

I prefer to say with Lord Cottenham in Webb v.
Manchester and Leeds Railway Co. (1) :

If there be any reasonable doubt as to the extent of the powers
(given in the private Act) they must go elsewhere and get enlarged

powers but they will get none from me by way of construction of their
Act of Parliament.

Moreover the section in its very wording is ex-
pressly as against anything sustained “by reason of
the tramway or railway” and the words following
“or the works or operations of the company” may

(1) 4 Mylne & C. 116.
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well be confined to the same subject matter of the
railway.

If the rule just now referred to regarding the
restrictions of concessions is adhered to it may well
be argued the privilege is not definitely extended to
the lighting department of the company, and all which
that implies. That leads to the same result and even
if that is waived for argument sake, it is not shewn
this particular part of that work existed at the time
of the transfer and hence could not have been trans-
ferred with such a right.

It may be said in reply it is not the work that is
transferred, but the right itself.

Take it that way then the selling company was left
without any Statute of Limitations to protect not only
its interest in regard to accident cases, but also mani-
fold interests of any and every kind for no distinetion
is made.

Is it conceivable such ever was the the intention
of anybody? 1t may be said that is not what is meant
by transfer of such a right, but the enjoyment of the
like right in common with the selling company.

Tried that way the obvious reply is that this lan-
guage is not that which any one would use to confer
such a common right.

Nay, more, we find the langunage and purpose of
section 29 is relative to property and rights of pro-
perty to be enjoyed and even if need be the entire cor-
porate powers may be enjoyed by the vendees; yet we
find the vendee itself shrank, for some reason or other,
from going so far in the acquisition and exercise of
rights of the vendor.

In short, it refrained from accepting that alone
which would have given semblance to a right to claim
what it now seeks. ;



VOL. XLIII.] SUPREME COURT OF CANADA.

I have looked at many cases dealing with the ap-
plication of Statutes of Limitations, and they uni-
formly treat, as already said, such statutes in a strict
sense restricting them to operations within the literal
limits expressed in each case.
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should be dismissed with costs.

Durr J.—This appeal arises out of an action
brought by the respondent (a minor) against the ap-
pellants, in the County Court of Victoria, B.C., claim-

ing indemnity for injuries suffered by him in conse-’

quence of an electric shock received through a wire
connecting the lights in his mother’s house with the
mains of the appellants’ lighting system in Victoria.

At the trial it was shewn by the appellants that
the wire through which these lamps were supplied
was under normal conditions charged with a harmless
(secondary) current of electricity at low pressure
(110 volts), but that it was carried by cross-bars
upon which was also carried a wire owned by the
municipality of Victoria, conveying a (primary) cur-
rent of high pressure (2,000 volts) supplying an arc
lamp for lighting a street in the vicinity.

The accident was explained by the appellants on
the theory that the swaying of a tree near these wires
had brought about a contact between them, thereby
.causing the current of high pressure to be transferred
to the wire connected directly with that through which
respondent was injured; and the jury found that the
injury was attributable to the negligence of the de-
fendants in maintaining their wires in a situation too
close to the trees and in stringing their wires too
close to that of the municipality.
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The questions arising upon the appeal are two:
IFirst, whether the appellants are entitled to claim .
the protection of section 60 of the “Consolidated Rail-
way Companies Act of 1896,” upon which they rely;
and secondly, assuming them to be so, whether that
section has any application in the circumstances of
this case.

It will be more convenient (since I have come to
the conclusion that the appellants are entitled to in-
voke that enactment) to discuss the second of these
questions first. The words of the section are as fol-
lows :—

All actions or suits for indemnity for any damage or injury sus-
tained by reason of the tramway or railway, or the works or opera-
tions of the company, shall be commenced within six months next
after the time when such supposed damage is sustained, or if there
is continuance of damage, within six months next after the doing or
committing of such damage ceases, and not afterwards, and the defen-
dant may plead the general issue, and give this Act and the special

matter in evidence at any trial to be had thereupon, and may prove
that the same was done in pursuance of and by authority of this Act.

If we leave out the words ‘“or the works or opera-
tions of the company” the section is the same as that
found in the “Railway Act” of Canada before the
amendment of 1903, except that the period of one
year prescribed by the latter Act is by this section
reduced to six months. Before the Act which we have
now to construe came into force this provision of the
Dominion “Railway Act” and the corresponding pro-
visions of the provincial railway Acts had been the
subject of much judicial discussion. The various
opinions and perhaps even the various decisions are
not quite harmonious; but there had been, I think
(subject to one observation), a substantial concur-
rence of decision and almost a concurrence of opinion
upon two points: First, that the limitation pre-
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scribed by the section was not available where the ac-
tion was or might have been founded upon a viola-
tion of some contractual right; and, secondly, that
in any case it only applied where the cause of action
was something done or omitted to be done by the com-
pany in the exercise or the professed exercise of what,
for want perhaps of a better phrase, have been called
its “statutory powers.” In “statutory powers” one does
not, of course, mean to include all the corporate capa-
cities of a company constituted by statute; but only the
various powers (conferred by the legislature) to do
something which, if done without statutory authority,
would (either by reason of the doing of the thing it-
self, or by reason of some harm arising out of it)
expose the person doing it to proceedings for legal
redress at the suit of an individual or ad vindicatam
publicam at the instance of the proper authorities.
The reported judgments, however, suggest the obser-
vation that there has been some doubt whether the
application of the section is restricted in either of
these two respects where the thing done or omitted
which gives rise to the action is done or omitted in
carrying on some business which the statute not only
empowers, but requires the company to carry on. By
a still narrower construction of the words “by reason
of the railway,” Mr. Justice Gwynne, in the North
Shore Railway Co. v. McWillie (1), appears to confine
the operation of the section to those cases in which
the cause of action arises out of some act done or
omitted in the exercise, or professed exercise, of the
company’s powers in respect either of the construe-
tion or the maintenance of its line. For the purpose
of deciding the immediate point under consideration

(1) 17 Can. S.C.R. 511.
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it is immaterial I think which of these views be ac-

cepted. The words of the section before us are

by reason of the tramway or railway or the works or operations of
the company;

and if we give to these words the narrowest of all
the constructions suggested it is difficult to see om

"~ what ground it can be held that they are not applie-

able to the circumstances of this case. The negli-

gence from which the respondents suffered consisted

in the company permitting the wire conveying the

electric supply for incandescent lamps to be so situ-

ated that it was liable to be brought into contact with,

a wire charged with electricity at a dangerously high

pressure. That was negligence either in the construc-

tion of its works or in the maintenance of its works. .
Upon their plain reading the words

damages or injury by reason of the * * * works * * * of
the company

obviously embrace any harm arising from such negli-
gence, and it is sufficiently apparent, if I have justly
appreciated the effect of the judicial pronouncements
touching the construction of the corresponding clause

in the railways Acts, that there is nothing in the

opinions 8o expressed to require or justify the exclu-
sion of this case from the operation of the section,
unless indeed the circumstances bring it within the
principle of those cases in which the section has been
held not to be applicable because of the action being
based upon a violation of a contractual right.

I do not think this case can be brought within that
principle.

It is impossible to hold that in contracting with
the mother to supply light for her dwelling house, they
contracted with her as agent for the various members
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of her family and thereby became liable to be sued
by each of them for any failure in the execution of
the contract. The duty which they owed the respond-
ent was precisely that which they owed generally
to persons coming in contact with appliances con-
nected with their system, viz.: so to construct, main-
tain and work their system that as far as reasonable
(which means in this case the highest practicable)
care and skill could avoid it such persons should not
be exposed to unnecessary danger of injury by elec-
tricity., whether generated by them or transmitted
to their wires from the mains of the -municipality
which they were supporting on their poles.

In respect of his rights against the appellants in
this action, the respondent stands in the same situa-
tion as that of any other person suffering from a
breach of the same general duty; and without taking
undue liberties with the words of the section they can-
not be so narrowed as to exclude all such persons from
its operation.

To come then to the question whether the defend-
ants are entitled to invoke this section. The answer
to that question depends chiefly upon the construe-
tion of section 29 of the Act, which is in the follow-
ing words :—

The directors of the company may from time to time raise and
borrow, for the purposes of the company, such sum or sums of money,
upon such terms and in such manner, as they may consider expedient,
and may issue bonds or debentures of the company, in sums of not
less than fifty dollars, or ten pounds sterling, each, and on such terms
and credit and at such prices as they may think proper, and may
pledge or mortgage all the tolls, incomes, franchises, uncalled
capital and property, both real and personal (whether then acquired
or that may hereafter be acquired), of the company, or any part
thereof for the repayment of the moneys so raised or borrowed, and

the interest thereon; and any such mortgage deed may contain such
description of the property, tolls, incomes, franchises, uncalled capital

2%
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1910 and property, real and personal (acquired or to be acquired), mort-
— gaged by such deed and upon such conditions respecting the payment

BrITISH .
Corumpra ©f the bonds or debentures secured thereby and of the interest thereon,
Erectric and the remedies which shall be enjoyed by the holder of such bonds,
Ry.Co. or by any trustee or trustees for them, in default of such payment,
CROT\Z'PTON and the enforcement of such remedies; and may provide for sucl
— 777" forfeitures and penalties in default of such payment as may be ap-
Duff J. proved by the directors; and may also contain, with the approval
—_— aforesaid, authority to the frustee or trustees upon such default as
one of such remedies, to take possession of the said property so mort-
gaged, and to hold and run the same for the benefit of the bondholders
thereof; or to lease or sell the said property so mortgaged after such
default, and upon such terms and conditions as may be stated in such
deed; and in case of any such lease or sale, the lessee or purchaser
shall have the right to exercise all the powers and franchises by this
Act conferred upon the company, and the said property may continue
to be held and operated under the provisions of this Act, with the
corporate name and powers of the company; and such lessee or pur-
chaser shall have the same rights, powers, privileges, and franchises,
and shall stand in the same position, as regards the said tolls, in-
comes, franchises, powers, uncalled capital, and property real and

personal, as the company itself under this Act.

The majority of the full court have held that the
effect of the sentence
and the said property may continue to be held and operated under
the provisions of this Act with the corporate name and powers of
the company,
is to limit the application of section 60 to the case
of actions against the Consolidated Railway Com-
pany itself or against a purchaser or lessee operating
“with the name of”’ that company. It is not disputed,
and it was assumed, I think, by all the members of
the court below, that the rights conferred by the suc-
ceeding sentences of the section do not rest upon any
such condition. In this view, it may or may not be
that to take advantage of the authority here given
to “hold and operate” the property

under the provisions of the Act with the corporate name and powers
of the company,
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(whatever may be the precise meaning of those words)
it is necessary that the purchaser should assume the
name of the Consolidated Railway Company either
alone or in conjunction with the “corporate powers”
of the company; but whatever may be said upon that
point, the purchaser might elect to act or not to act
under this authority, and if he should elect not to take
advantage of it, he would not be thereby deprived of
the benefit of any of the rights which, as purchaser,
he would, under other parts of the section, be entitled
to exercise. In a word, in this view, the assumption
of the corporate name if it be a condition at all, is a
condition affecting only the exercise of the authority
(whatever that may be) conferred by these particu-
lar words.

I think the weight of argument favours this view.
Tlie words quoted seem to be inserted parenthetically,
and baving regard to the circumstance that when the
power of sale should come to be exercised the mort-
gagor company would most probably be in financial
difficulties, it is highly unlikely that the legislature
would encumber the transfer with a condition requir-
ing that the purchasers should carry on the undertak-
ing in that company’s name. Such a condition would
most certainly embarrass the company in raising
money on the security of its debentures to an extent
which might well prove almost prohibitive.

Does section 29 then (apart from these words)
invest the purchasers with the authority to invoke
the benefit of section 60? The object of that section
(29) is to enable the company to raise'money by de-
bentures charged upon

the tolls, incomes, franchises, uncalled capital, and property both
real and personal of the company or any part thereof.
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To carry out that object the company is authorized
to mortgage to trustees for the debenture-holders such
part of its property and franchises as it may see fit.
The section goes on to provide that authority may be
given to the trustees upon default to take possession
of the property mortgaged and “run it” for the benefit
of the debenture-holders and to lease and sell it; and
then the section enacts that

in case of any such lease or sale the lessee or purchaser shall have
the right to exercise all the powers and franchises by this Aect con-
ferred upon the company,

(here follow the words quoted above which I now
omit) ;

and such lessee or purchaser shall have the same rights, powers,
privileges and franchises and shall stand in the same position as
regards the said tolls, incomes, franchises, powers and uncalled

capital and property, real and personal, as the company itself under
this Act.

The legislature seems to have had in contemplation
here two kinds of transactions, one in which some in-
tegral part of the company’s undertaking should be
mortgaged to secure the repayment of the moneys
borrowed ; the other, in which the whole of the com-
pany’s undertaking should be the security. It is obvi-
ous that in its application to the first case some restric-
tion must be put upon the generality of -the concluding
provision which I have just quoted; the “rights, pow-
ers, privileges and franchises” dealt with in the last
sentence would in that case be such “rights, powers,
privileges and franchises” only as should be comprised
within or be ‘necessary or incidental to that part of
the undertaking charged. In the second case, the lan-
guage leaves no room for doubt that the undertaking
of the company was to be dealt with, to use Lord Wat-
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son’s phrase in Redfield v. Wickham (1) “as an inte-
ger” and that every power, privilege and franchise
forming a part of the undertaking or necessary or in-
cidental to the working of it conferred or confirmed
by the Act or acquired under the authority of the Act
should be exercisable by the purchaser to the same ex-
tent and subject to the same conditions as by the com-
pany itself. It is not disputed that in this case the
whole of the property and franchises transferable
under this section (so read) were acquired by the ap-
pellants,

With great respect, I am unable to agree with the
contention that the right conferred upon the company
by section 60 is not strictly a privilege. A reference to
Austin, Jurisprudence, p. 519, and 8 Bacon’s Abridg-
ment (verbo “Privilege”) shews that such a qualified
immunity is not only s0 described with accuracy, but
in accordance with the ordinary use of the word by
English lawyers, '

The only question, therefore, is whether there is
anything in the context or in the purpose of the legis-
lature as disclosed by the statute which requires us
to give it a more restricted meaning. It is argued
that it ought to be read in such a way as to bring it
into harmony with the other terms in connection with
which it is used and that in that view (I think I am
© putting the point fairly) it must be held to imply
a privilege of a positive kind as distinguished from a
mere immunity; that indeed, associated as it is with
rights assigned as security for the payment of the
company’s debts and vesting in the purchaser directly
as the result of the transfer to him, it connotes the
idea of property. It is said, and quite truly, that the

(1) 13 App. Cas. 467, at p. 477.
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right granted by section 60 has nothing in it of this
nature; and moreover that it is a right, so to speak,
of a purely personal character, akin to the general
power of the corporation to sue and be sued, and not
one which is in any way incidental to the enjoyment of
the company’s property or to the working of its under-
taking. I do notthink after careful consideration that
the word ‘“privilege” as it occurs in the collocation
“rights, powers, privileges and franchises” can pro-
perly be so limited. What the legislature seems to be
providing for is the vesting in the purchaser not only
of those things which are comprised within the enum-
erated “tolls, incomes, franchises, uncalled capital,
and property both real and personal,” which pass to
him by the direct operation of a transfer from the
trustees, but all those rights and privileges which are
conferred by the Act upon the company as necessary
or incidental to the full exercise and enjoyment of
what is transferred.

I think the right conferred by section 60 is within
this class of privileges. In my view that section is at
least limited in its operation to causes of action aris-
ing out of something done or omitted in the course of
the exercise by the company of its “statutory powers”
(in the sense already explaihed) whether in its con-
struction, maintenance or operation of its undertak-
ing; whether a still narrower construction is the {rue
one, it will be unnecessary to consider. It is obser-
vable that the statutory authority under which these
powers are exercised merely has the effect of making
lawful acts which, if done without such authority,
would or might expose it to legal proceedings, and
that this . protection, speaking generally, is avail-
able only when those powers are exercised rea-
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sonably. Section 60 goes a step further. It pro- 1910
vides that where in the exercise or the professed Brrrise
exercise of these powers something is done or omitted %";;{,“;;ﬁg
in such a way (in such circumstances of negligence RY;JF’“-
or otherwise) that the statute does not afford an Croumerox.
absolute exemption from liability—in such a case, any  Dufr J.
action must be brought within the prescribed period.
The provision thus seems to be rather an extension in
a qualified sense of the protection just mentioned;
and to be conferred upon the company not simply as a
corporate entity bearing a particular name, but as a
company incorporated by the legislature for the pur-
pose of carrying on certain specified undertakings
which it must be assumed the legislature has supposed
to be of public importance.

I think the appeal should be allowed with costs in
this court and of the appeal to the full court and the

judgment of the County Court judge restored.

ANGLIN J.—] agree in the conclusion reached by
Mr. Justice Duff and Mr. Justice Davies, that the
appellants are entitled to the benefit of section 60 of
the “Consolidated Railway Companies Act, 1896,” to
the same extent as was the Consolidated Railway Com-
pany itself. ‘

Ifor the reasons given by Mr. Justice Duff, I am
also of the opinion that in order to obtain the benefit
of that section, the defendants are not required to
carry on their opefations in the name of “The Con-
solidated Railway Company.”

I am unable, however, to accept Mr. Justice Dav-
ies’ view that the plaintiff’s action is so founded upon
contract that section 60 affords no defence to it. Had
the plaintiff’s mother, with whom the defendants con-
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tracted, been injured in circumstances similar to those
aftending the injury to the plaintiff, her action would
have been in tort rather than in contract and section
60 would probably have been applicable even in her
case. Lyles v. Southend-on-Sea Corporation(1l). 1
fail to understand how the present plaintiff can found
a claim upon breach of a contract to which he was not
a party. His action, in my opinion, is necessarily in
tort. Edwards v. Vestry of St. Mary, Islington(2),
at page 341, per Bowen L.J.; Farl v. Lubbock(3);
Winterbottom v. Wright(4), at page 114.
I would, therefore, allow this appeal with costs.

Appeal allowed with costs.

Solicitors for the appellants: McPhillips & Heister-
man.
Solicitor for the respondent: J. A. Aikman.

(1) [1905] 2 K.B. 1. (3) [1905] 1 K.B. 253.
(2) 22 Q.B.D. 338. (4) 10 M. & W. 100.
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THE BURRARD POWER COMPANY 1909

AND THE ATTORNEY-GENERAL %Oct. 27, 28.

FOR BRITISH COLUMBIA (D [APPELLANTS; — —

FENDANTS) «ovvv i innnienennnnnn —
*Feb. 15.

AND

HIS MAJESTY THE KING, ON THE
INFORMATION OF THE ATTORNEY- :
GENERAL OF CANADA (PraIn- J RESPONDENT.

ON APPEAL FROM THE EXCHEQUER COURT OF CANADA.

Constitutional law—Legislative jurisdiction—Crown lands—Terms of
union B.C., art. 11—Railway aid—Provinciel grant to Dominion
—Intrusion—Provincial legislation—Water-records within “Rail-
way Belt”—Construction of statute—B.N.A. Act, 1867, ss. 91,
109, 117, 146—Imperial 0. C., 16th May, 1871—“Water Clauses
Consolidation Act, 1897, R.8.B.C. ¢. 190.

While lands within the “Railway Belt” of British Columbia remain
vested in the Government of Canada in virtue of the grant made
to it by the Government of British Columbia pursuant to the
eleventh article of the “Terms of Union” of that province with
the Dominion, the Water Commissioners of the Provinee of
British Columbia are not competent to make grants of water-
records, under the provisions of the “Water Clauses Consolidation
Act, 1897,” R.S.B.C,, ch. 190, which would, in the operation of the
powers thereby conferred, interfere with the proprietary rights of
the Dominion of Canada therein. Cf. The Queen v. Farwell (14
Can. S.CR. 392).

Judgment appealed from (12 Ex. C.R. 295) affirmed.

*PrESENT:—Sir Charles Fitzpatrick C.J. and Girouard, Davies,
Idington, Duff and Anglin JJ.
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APPEAL and CROSS-APPEAL from the judgment
of the Exchequer Court of Canada(1), whereby, with
a variation of the findings of the referee that the Lil-
looet River, in British Columbia, was a navigable
river, the action was maintained with costs.

The action was by information filed by the Attor-
ney-General of Canada, on behalf of His Majesty,
whereby it was alleged:

“1. That pursuant to the agreement of the Govern-
ment of British Columbia contained in article 11 of
the “Terms of Union” upon which the Colony of
British Columbia was admitted into the Dominion of
Canada (2), the legislature of British Columbia by ‘An
Act to grant Public Lands on the Mainland to the
Dominion in aid of the Canadian Pacific Railway,
1880° (43 Vict. ch. 11, as amended by 47 Vict. ch. 14),
granted to the Dominion Government for the purpose
of constructing, and to aid in the construction of, the
portion of the Canadian Pacific Railway on the main-
land of British Columbia, in trust to be appropriated
as the Dominion Government might deem advisable,
the public lands along the line of the railway before
mentioned, as therein particularly mentioned, and
which lands are hereinafter called the ‘Railway Belt’
(3).

“2. That both the Lillooet River, which is a tribu-
tary of the Pitt River, and the Lillooet Lakes, from
which it rises, are wholly situate within the limits of
the said ‘Railway Belt.” The Lillooet River is about
twelve miles long, and is a public and navigable
stream.

(1) 12 Ex. C.R. 295. (3) COf. R.8.C., 19086, ch. 59.
(2) Dom. Stat. 1872, p. Ixxxiv.;
R.8.C., 1906, p. 3169.
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“3. That the defendant is an incorporated com-
pany, having its head office in the City of Vancouver,
B.C.

“4. That on the Tth of April, 1906, upon the appli-
cation of the defendant company, the Water Commis-
sioner for the District of New Westminster, assuming
to act under the “Water Clauses Consolidation Act,
1897,” ch. 190, R.8.B.C., purported to grant the said
company, at the annual rent and for the consideration
therein mentioned, a record of 25,000 inches of water
(subject to certain reservations) out of the said Lil-
looet Lakes and tributaries, and Lillooet River and its
tributaries, such water to be used for generating elec-
tricity, for light, heat, and power, and for milling,
manufacturing, industrial and mechanical purposes,
at or near lot 404, New Westminster District, and to
be diverted from its source at a point at or near the
outlet of the lower Lillooet Lake and to be returned at
a point at or near lot 404, group 1, New Westminster
District, and to be stored or diverted by means of
dams, pipes, flumes and ditches.

“5. That on the public lands forming part of the
‘Railway Belt’ and adjoining the said Lillooet Lakes
and Lillooet River, is a large quantity of valuable tim-
ber, which is entitled of right to be floated down the
said river, and the said alleged grant and the diversion
thereby authorized will materially interfere with the
said right.

“6. That the said alleged grant and the rights under
the ‘Water Clauses Consolidation Act’ thereto at-
tached will materially interfere with the rights of the
Dominion Government in the ‘Railway Belt.’
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“7. That the capacity of the Lillooet River is about )

25,000 inches, and the alleged grant and the proposed
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diversion thereby authorized will greatly diminish the
quantity of water in the said river and materially in-
terfere with the rights of the Dominion Government.

“8. That the alleged grant and the proposed diver-
sion thereby authorized will materially interfere with
the public right of navigation in the said river.

“9. That section 91 of the ‘British North America
Act, 1867, provides that the exclusive legislative
authority of the Parliament of Canada extends to all
matters coming within the following (amongst other)
classes of subjects:

(1) The public debt and property.
(10) Navigation and shipping.

“10. That sub-section (2) of section 131 of the
‘Water Clauses Consolidation Act, 1897, provides
that the power conferred by the first sub-section, of
entering and taking Crown Lands, shall not extend to
lands which shall be expressly reserved by the Crown
for any purpose whatever.”

The claim was for (a) a:declaration that the grant of
the water-record was invalid and conveyed no interest
to the company and that it should be cancelled; (b)
a declaration that it was invalid as being an interfer-
ence with property subject to the exclusive authority
of the Dominion of Canada; (¢) a declaration that it
was invalid as being an interference with the public
right of navigatioﬁ and the right of floating timber
down the said river; (d) a declaration that it was in-
valid and unauthorized by or under the provisions of

© the “Water Clauses Consolidation Act, 1897”7 ; (e) and

an injunetion to restrain the company from applying
under the provisions of the “Water Clauses Consolida-
tion Act, 1897, for approval of its undertaking and
from taking any further steps in regard thereto.
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The defence denied the allegations of the informa-
tion, stated that it disclosed no. cause of action, and
that, in any event, the water-record or grant in
question could not be declared invalid or cancelled
except upon petition of the Attorney-General or other
proper representative of the Province of British
Columbia.

An order was made referring the determination of
the issues of fact in the case to Mr. Justice Martin, a
judge of the Supreme Court of British Columbia, and,
by consent, the Attorney-General of British Columbia
was added as a party defendant representing the in-
terests of British Columbia, and appeared before the
referee and took part in the proceedings. The referee
made his report as follows:

“1. The allegations, founded upon certainStatutes,
contained in the first, ninth and tenth paragraphs of
the information were not considered proper subjects
of discussion before me under said order of reference.

 “2, The allegations of fact contained in the third
paragraph of said information were admitted.

“3. The allegations of fact contained in paragraph

- four of said information have been proved. It is to be
explained that the given point of return of the water
diverted from said lakes and rivers, i.e., ‘at or near lot
404, group 1, New Westminster District,” is not on the
Lillooet River, but on Kanaka Creek, which creek at
its nearest point is distant from said river about two
miles to the south, and said creek discharges into the
Fraser River.

“4, The allegations of fact contained in the fifth
paragraph of said information have been proved.

“5. The allegations of fact contained in the sixth
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proved, and the rights of the Dominion, which have
been materially interfered with, include navigation,
timber, and fisheries; the result of defendant’s pro-
posed undertaking upon the salmon (sockeye) spawn-
ing beds in the lake would be specially detrimental,
not to speak of the harmful effect upon that fish and
other kinds of salmon and trout caused by the reduc-
tion of the ordinary volume of water in the river,
thereby curtailing the spawning area and probably
entirely preventing fish from ascending to the upper
reaches of the river at the proper season of the
year.

“6. The allegations of fact contained in the eighth
paragraph of said information have been proved.

“7. With respect to the second paragraph of said
information the allegations of fact therein contained
that both the Lillooet River, which is a tributary of
the Pitt River, and the Lillooet Lakes, from which it
rises, are wholly situate within the limits of the said
‘Railway Belt,” have been proved. Counsel for the de-
fence and for the Attorney-General of British Colum-
bia adduced a considerable body of evidence to shew
that the sources of supply of said lakes were to a large
extent outside the said ‘Railway Belt,” but T have not
entered upon the consideration of that matter because

in my opinion it is an immaterial issue which it would

not be profitable to pursue.

“With respect to the allegation in the same para-
graph that the Lillooet River is about twelve miles
long, and is a public and navigable stream, the evi-
dence establishes the fact that the river is a tidal one
for between five and six miles and a navigable one
for a distance of upwards of nine miles from its mouth
(at Pitt River). Of said nine miles, nearly six miles,
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up to what is called the town-line bridge, are navigable
for power craft of various sizes. Said bridge has pre-
vented any evidence, based on actual experiment,
being offered of the capacity of the stream above it for
power craft, but the evidence points to the belief that
a little and inexpensive work would enable such craft
to go up another mile or so. Above the said bridge
loggers’ and other boats can go up for two or three
miles, say about nine miles in all, nearly any time of
the year. The balance of the river (which, as a whole,
is probably nearer thirteen miles long than twelve,
though there is no exact measurement) is for the most
part of a different character, the stream becoming
much swifter and narrower, and its use is made more
difficult by riffles and rapids of varying depth and
strength, and shallow and rocky places through which
the channel makes its way with less or more facility
according to the height of water. There are no falls in
the river, and the rapids or shoals are not of a size or
nature to prevent prospectors’, fishermen’s and log-
gers’ loaded boats, of about twenty feet in length being
labouriously poled or ‘tracked’ by line, following the
more or less contracted channel, up to the lake during
any part of the year, except at the top of freshets,
which are of uncertain occurrence owing to their being
largely caused by the varying rain or snow fall in the
mountaing surrounding the lakes.

“The river is not obstructed By ice, and is capable
of being used to drive logs in a commercial sense for
between eight or nine months in the year, the time for
80 doing depending upon the freshets, which do not as
a rule occur in the latter part of June, or in July or
August, or till the latter part of September. The river,
as a whole, is not of so turbulent a nature as streams

3
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which are generally met with in the mountainous sec-
tion of British Columbia, and it has more than the
average natural facilities for driving logs.

“It is contended for the defence that the stream has
no higher claim to be considered navigable than that
portion of the Miramichi River above Price’s Bend,
which is described in the Queen v. Robertson (1), at
page 129, and which was held not to be navigable, but
in my opinion it is impossible to really compare the
two streams in view of the somewhat meagre descrip-
tion given of the Miramichi. The fact that boats can
only utilize a portion of a stream in the ascent thereof
by resorting to more or less slow or labourious
methods does not of itself determine its navigability
any more than does the fact that the descent may be
correspondingly swift and easy. In my opinion it
comes to a question of degree, and regard must be had
to the custom and nature of the country and the man-
ner in which such streams are utilized by those experi-
enced in their nature and peculiarities. The well-known
navigation by steamboats of certain turbulent rivers
in this-province might well be regarded as an impos-
sibility by those who had not the local knowledge and
experience. I feel that the question is not an easy one
to decide, but after giving due effect to the evidence
and argument, I have been unable to reach any other
conclusion than that this river is a navigable one.”

The judgment appealed from (rendered on an ap-
peal from the report of the referee), varied the re-
feree’s finding as to the river being navigable and de-
clared the grant of the water-record invalid, (a) as
being an interference with property subject to the
exclusive authority of the Dominion of Canada; (b)

- {1) 6 Can. S.C.R. 52.
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because the diversion of water intended to be author- ELO
ized thereunder will be a serious interference with the Burrarp
navigability of the river; (¢) Lecause the said record POWEB Co.
is not authorized by or under the provisions of the THE KI‘TG-
statute of British Columbia, the “Water Clauses Con-
solidation Act, 1897”7 The order was for the cancella-

tion of the grant of the water-record and that the com-

pany should be restrained from applying under the

“Water Clauses Consolidation Act, 1897,” for ap-

proval of its undertaking and from taking any further

steps in regard thereto.

Lafleur K.C. for the appellants and cross-respond-
ents. The question, shortly stated, is: Has the Pro-
vince of British Columbia lost its right to legislate
over the “Railway Belt?” We contend that it has not
lost that right, though it transferred the beneficial
interest in the lands within the “Railway Belt” to the
Dominion of Canada. It still has jurisdiction to pass
laws with respect to the lands in the province, situate
within that “Railway Belt,” and the water-rights in-
cident to such lands. No agreement between the
Dominion and the province can have the effect of alter-
ing their respective legislative jurisdictions as estab-
lished by the constitutional Acts. The Imperial Order
in Council of 16th May, 1871(1), has the force and
effect of Imperial legislation and is to be read with the
“British North America Act, 1867,” as part of the
constitution of British Columbia. This leaves the pro-
vincial jurisdiction unimpaired. There has been no
“carving out” of a portion of British Columbia as
federal territory and investing the Dominion with
legislative powers over the tract of lands in question.

{1) Dom. Stat., 1872, p. Ixxxiv.
334 '
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During the argument council discussed the deci-
sions in The Queen v. Farwell(1); The Attorney-
General of British Columbia v. The Attorney-General
of Canada(2); and the following cases were cited:
Keewatin Power Co. v. The Town of Kenora(3); Mc-
Gregor v. The Esquimaull and Nanaimo Railway Co.
(4) ; The Esquimault Waterworks Co. v. The City of
Victoria(5) ; Klondyke Government Concession V.

- Macdonald (6), per Duff J., at page 91; and Martley

v. Carson(T7), per Gwynne J., at pages 654, 658, 659,
680, and 681.

Newcombe K.C. for the respondent and cross-ap-
pellant. The rights or powers which the company pro-
poses to exercise depend solely upon the “Water
Clauses Consolidation Act, 1897,” of British Colum-
bia, and it is impossible that the “Railway Belt,” if
part of the public property of Canada, can be affected
by provinecial legislation, since it is provided by section
91 of the “British North America Act, 1867,” that the
exclusive legislative authority of the Parliament of
Canada extends, among other matters, to “(1) The
public debt and property.” The title of the Dominion
to the “Railway Belt” is clear, and is assured by the

“Terms of Union” and Act of the legislature.

We refer to The Queen v. Farwell(1), per Strong
J., at page 425; Farwell v. The Queen(8), per King J.,
at pages 560, 561 ; Attorney-General of Ontario v. Mer-
cer(9) ; Attorney-General of British Columbia v. At-

(1) 14 Can. S.CR. 392. . (5) [1907] A.C. 499, at p. 509.
(2)14 Can 8.C.R. 345; 14 App. (6) 38 Can. S.CR. 79.
Cas. 295. (7) 20 Can. S.C.R. 634.
(3) 16 Ont. L.R. 184, (8) 22 Can, S.C.R. 553.
(4) [1807] A.C. 462. (9) 8 App. Cas. 767.

*
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torney-General of Canada (1), at pages 301-305; The
St. Catherines Milling and Lumber Company v. The
Queen (2), at pages 55-59 ; Ontario Mining Company v.
Seybold(3) ; Attorney-General for Canada v. Attor-
ney-General for Ontario(4), at pages 210-211; and
McGregor v. Esquimault and Nanaimo Railway Co.
(5).

The diversion of the Lillooet River, whereby the
riparian rights are destroyed and a useful waterway
is converted into a dry river bed, and the building of
dams, ditches, pipes and flumes for this purpose, all
upon the property of the Crown, and without the con-
sent or license of the Crown, are acts of interference
which cannot be authorized except by legislation; and
for such legislation the Parliament of Canada is the
only competent authority.

It has been contended that the litigation was pre-
mature, as the grant to the company had not yet been
approved by the Lieutenant-Governer in Council, or
in so far as a right to an injunction was concerned.
The company was taking the statutory steps. It had
made its application, obtained its grant from the
Water Commissioner, thus shewing its intention, and
when this action was brought it insisted upon the
validity of the grant, and the power of the local
authorities to authorize the works. It is still insisting
upon the same thing. Presumably if this action had
not been brought the works would have been already
constructed and in operation. If an intention to do
the act complained of can be shewn to exist, or if a
man insists on his right to do, or begins to do, or

(1) 14 App. Cas. 295. (3) [1903] A.C. 73, at p. 79.
(2) 14 App. Cas, 46. (4) [1897] A.C. 199
(5) [1907] A.C. 462.
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threatens to do, or gives notice of his intention to do
an act which must, in the opinion of the court, if com-
pleted, give a ground of action, there is a foundation
for the exercise of this jurisdiction. Kerr on Injunc-
tions (4 ed.), pages 13 and 14. It is not necessary that
the breach in respect of which the interference of the
court is sought should have been actually committed;
it is enough that the defendant claims and insists on
his right to do the act complained of, although he may
not have actually done it. Kerr on Injunctions (4
ed.), page 358. The action has been commenced and
the liability is denied at the bar, consequently, there
is a right to claim indemnity by action. Hobbs v.
Wayet (1), per Kekewich J.

The “Water Clauses Consolidation Act, 1897,”
must be construed as not intended to apply to the
“Railway Belt,” because of the incapacity of the local
legislature to extend the provisions of the Act to the
public property of Canada.

The grant and the works proposed to be executed
thereunder are ultra vires of the local legislature to
authorize as affecting navigation, which is under the
exclusive legislative authority of the Parliament of
Canada.

The referee finds that the Lillooet River is a navig-
able one, and this finding was only varied upon appeal
by the declaration that it is a public and navigable
river for a distance of upwards of nine miles from its
mouth at Pitt River. Both the referee and the court
appealed from hold that the proposed works would
seriously interfere with the navigation. These find-
ings are amply supported by the evidence.

The proposed works would destroy or interfere

(1) 36 Ch. D. 256, at p. 259.
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with the fisheries of the Lillooet River and also of the
lakes, and, consequently, could only be authorized
by Parliament, in virtue of its exclusive legislative
authority with regard to “Seacoast and Inland
Fisheries.”

It is contended, on the cross-appeal, that there is no
occasion or sufficient reason for varying the finding of
the referee that the Lillooet River is navigable. This
finding must be construed secundum subjectam mater-
tam. The issue is as to whether the flow of water in
the Lillooet River is such as to give the river the
quality of navigability. The execution of the proposed
works would divert the water from the river, and de-
stroy navigation. It is properly found that the river
is navigable, and that its character as a navigable
river is not affected by the conditions of the stream
at or immediately below its origin or outlet from the
Lillooet Lakes.

TeE CHIEF JUSTICE.—I agree in the opinion of
Mr. Justice Duff. In view of*the grounds upon which
the majority of the court dispose of the main appeal,
it is not considered necessary or desirable to deal with
the cross-appeal.

G1ROUARD J.—I think we are bound by the decision
in The Queen v. Farwell(1), and, therefore, the appeal
must be dismissed with costs.

Davies J. concurred with Duff J.

IpiNngTON J.—This appeal must be resolved by the
meaning of the agreement between the Dominion and

(1) 14 Can. S.OR. 392.
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British Columbia. I do not see why, though I will
presently refer thereto, the local legislation relative
to the use of water, should be of any significance in
arriving at a determination of what the parties con-
cerned had agreed upon or set forth in writing as
agreed upon.

Speaking in general terms, there existed in English
law at the time of the formation of the contract in
question, a clear and definite meaning of what the
term land (when used in contracts relative thereto)
implied, which seems inconsistent with the exceed-
ingly restricted meaning sought to be attached to it
in the contract in question.

As between two such British colonies as these con-
cerned therein dealing with regard to lands, I submit
the principles of the English law must be kept in view
and the primary meaning of the words “public lands”
must be what that law would impute to such a term.
The instrument must be read, of course, in light of the
surrounding circumstances and the nature of the busi-
ness the parties thereto had in hand as well as what the
terms and conditions expressed in regard thereto must
reasonably imply.

The question raised is not such as the precious
metals case involved for the terms owning or convey-
ing land have so passed current as meaning that of an
ownership thereof that implied the exclusion of that
covered by the prerogative rights of the Crown in
or over the royal metals. And for that reason the
court held, having regard to the nature of the con-
tract and the instrument in question in the precious
metals case, that the terms “public lands” was used in
this restricted sense.

It seems to me that case is rather against than
for the appellant. 4
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If appellant’s present contention that the right
which passed to the Dominion must be not only sub-
ject to, but as a consequence limited by, what a British
Columbia legislature, acting within its powers over
civil rights, either had chosen or might choose to deter-
mine, is sound then there need never have been the
trouble there was to decide that case.

Apart from that and before proceeding to consider
the relation of such legislation to the land in question
I would ask how can the term “public lands’ be in the
ordinary use of language 8o restricted as to imply an
absolute severance in title in or to the land from the
title in or to the use of all that water which is needed
to make the land valuable and the use of which in law
usually goes with it? ‘

Is it to be supposed that it was contemplated as
competent for the party making such a concession of
public lands, forty miles wide and hundreds of miles
long, of its own volition, so to drain therefrom the
water thereon to serve other lands and uses on either
gide thereof as to leave this strip a barren waste?

It may be replied that the party granting was as
deeply interested as the grantee in avoiding such a
result. But it is as “a commercial transaction” the
matter has to be considered in the first place, and next
as a project of colonization.

The case in hand presents a good illustration of
what a profitable use may be made of the water else-
where and for other purposes and if uniformly per-
sisted in how destructive of its commercial or settle-
ment uses the exercise of such a power over the waters
of'and on the land may become.

Besides the land needing water for ordinary pur-
poses, their irrigation may be a prime necessity to ren-
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dering them or any part of them worth anything for
the purpose of settling them profitably or advan-
tageously.

The grant is one of such magnitude that it would
seem impossible for any one ever to have considered
the acceptance thereof as something of value when
undertaking to settle the lands without the water—the
first necessity of the settler being in the power of the
grantee assuming such a duty, either to give or assure
the settler thereof or help him to develop its use.

To say that the province might do it better is evad-
ing the issue. We have not to approve or disapprove
of what possibly neither party might with later experi-
ence dream of undertaking now.

The province, for example, might also lay out
better roads, build bridges thereon, and do better all
that which the doing so implies.

But this pre-eminently local concern of laying out
roads or allowances therefor seems impliedly reserved
for the Dominion, for the only restrictions the Act
making the grant imposes in that regard is that it is
not to

affect or prejudice the rights of the public with respect to common or
public highways existing af the date (of the Act) within the limits
of the lands intended to be conveyed.

This expression of the legislature’s thought then
seems in curious contrast with the new view presented,
and especially so when we find the local law had pro-
vided, by the 46th section of the “Land Act, 1870,” that
unless otherwise specially noted at the time of sale all

+ Crown lands shall be sold subject to such public rights

of way as may be thereafter specified by the Chief
Commissioner of Lands and to the right of the Crown
to take therefrom without compensation, any stone,
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gravel or other material to be used in repairing the
public roads and to such private right-of-way existing
at the time of sale.

Are these locally useful reservations implied in the
grant now in question? Clearly not and that because
of the exclusive and comprehensive nature of the
grant, ‘

It is said ingeniously what use can be made of a
right to the water along with these lands when imme-
diately the Dominion grants any of them they must
come under the local law which provides for a sever-
ance of the right to the water from that of the land.

I deny that it is so. I admit the land falls as do
the rights of the owner within the legislative control
of the province.

I admit the legislature has the power to expro-
priate the water on the land so soon as it passes out
of the Dominion’s control. It has not done so.

I admit it could expropriate the entire land as well
as water 80 soon as it passes out of the Dominion’s
control, and that even without compensation. It has
not done that either.

Here we have nothing to do with what it may or
may not do, but only, if at all, the law as it exists.

The argument has in it more than one fallacy.
But the chief one is assuming what is not in my view
of the law correct. That is, that as a matter of course
under the existing law of the legislature the waters
on these lands, even if vested in the Dominion now,
would, by the grant of the Dominion to another, ipso
facto become the property of the Crown in right of
the province.

No such thing happens. No such thing is provided
for or expected.
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Even the present statute, “The Water Clauses Con-
solidation Act, 1897,” further advanced, in the way of
appropriating to-the Crown control of all water, than
any of its predecessors, fails to produce such result.

The unrecorded water is all it presumes to exercise
jurisdiction over, and that is so defined as to exclude
from its operation the water held under “a special
grant by public or private Act.”

If T am right in the meaning T attach to the words
“public lands” in the agreement, and as a result in

" the statutes intended to carry out the agreement there

is an end of the matter in these lands being thus ex-
cepted as a public grant.

But as so much importance seemed to be attached
in argument to the bearing of the local legislation on
the agreement, I may proceed and call attention to a
few things overlooked in that view.

No legislation even in British Columbia has ever
affirmed as an absolute proposition of law that unless
expressed to the contrary we must in every case of a
legislative or contractual nature assume that the title
to the land carries with it no interest in the water
thereon. _

On the contrary to the present time the right to
the use of the water as it passes is still recognized as
in the owner of the land ¢ for domestic and stock
supply.”

True, it is in such reservations spoken of as the
property of the Crown, but yet as if in respect of its
use by the land owner “a general right thereto” ex-
isted. It is hard even for legislators having to solve
problems such as the water question in British Colum-
bia to think of the matter as if the dissolution of the
tenure of land and use or right to water thereon had
become absolute.
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The common law thought dominates, and rightly
so unless something is clearly expressed to the
contrary.

Not to go further back than 1870 the year before
the agreement, we bave to deal with a comprehensive
land Act known as the Land Ordinance, 1870.” In
that Act for the purpose thereof “Crown lands” were
defined to mean ali lands of the colony held by the
Crown in fee simple.

What did that mean? What did the holding of
lands in “fee simple” mean? We have no explanation,
and when we are seeking to find a basis for complete
severance of title in the land from any right in the
water we might expect something more explicit than
such an ambiguous answer or interpretation of lands
and especially of Crown lands.

We are not given any definition of the word
“waters.” What would seem to be emacted in this
regard is not a disturbance of the ancient way of look-
ing at land as associated with and carrying with it
the title to the use of the water thereon, but a legisla-
tive provision which appears in section 30 of the Act
providing for the diversion by a named class of any
“unrecorded and unappropriated” water from

the natural channel of the stream or river adjacent to or passing
through such land.

And in the same section, following this provision, is
this declaration :
and no person shall have any exclusive right to the use of such

water whether the same flow naturally through or over his land
except such record shall have been made.

A similar provision applicable to water privileges
for mining or other purposes appears in section 35,
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where the provision is made for the diversion of water
“not otherwise lawfully appropriated.”

I venture to think that up to the Act of 1870 and
including that Act there was nothing in the legislation
of British Columbia or otherwise to warrant the con-
tention that in 1871, at the time of the agreement in
question, there was any generally settled legal opinion
that the phrase “Crown lands” or the phrase “public
lands” meant more or less than the plain, ordinary
meaning of these English words as they had been
understood for ages previously.

I rather think the mining industry was what first
induced the enactment of any such provision as look-
ing to taking of the water from land possessed by the
Crown or others. Some of the earlier provisions I
am unable to find. Their publications ceased as they
were repealed or replaced.

The earliest of these I have been able to see is in an
Act of 1862, which provided for the sale of Crown
lands and promoting settlement in the colony and in
that Act appeared a provision in favour of miners and
giving them the right of carrying water for mining
purposes notwithstanding any recorded claim for the
purchase of the land.

The phrases used to define what water might be
taken are worth noting as well as the limited uses for
which the taking or diverting was or ever has been
permitted.

The words used in the “Land Ordinance” passed
on 11th April, 1865, was “any unoccupied water” in
section 44 thereof, which was the predecessor of the
section 30 above referred to in the later Act of 1870.

The “Land Act of 1875” used the phrase:

so much and no more of any unrecorded and unappropriated water,
ete.
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The “Land Act of 1884’ used the same words as the
preceding.

What was done in the way of legislation severing
the right in, or to the use of, water from the land, con-
sisted merely in the creation of a statutory easement,
80 to speak, and in each case in favour of cultivators
of land and miners.

The ancient law otherwise remained and remains
as it was before. In no sense can it be said that the
land and the water were universally and uniformly
supposed to depend upon separate rights of or in
property.

The invasion of the common law doctrines in the
province had not and has not yet gone so far as to
interfere in any way therewith except in the case of,
first, “unoccupied water,” then, “unrecorded and un-
appropriated.”

We are left to guess at or interpret what the word

“unappropriated”’ means, there being no legislative
' interpretation assigned thereto.

Another thing worthy of notice is that the basic
idea expressed in the agreement was to have
a similar extent of public lands along the line of railway as may be
appropriated for‘ the same purpose by the Dominion Government from

the public lands of the North-West Territories and the Province of
Manitoba.

And these were given

in trust to appropriate in such manner as the Dominion Government
may deem advisable in furtherance of the construction of the said
railway.

These things, to my mind, all point to what was,
from a British Columbia point of view, an entirely
exceptional agreement as to public lands beyond the
ordin.fa,ry right given by the province to those acquir-

47

1910
—
BURRABD
Power Co.
.
Tae KiNe. .

Idington J.




48

1910
——
BURRARD
Powez Co.
.
THE K1ING.

Idington J.

SUPREME COURT OF CANADA. [VOL. XLIII.

ing any of them in the ordinary way merely by virtue
of the “Land Ordinance, 1870,” then in force or any
succeeding “Land Ordinance.” '

Almost every term of the agreement is quite incon-
sistent with the encumbering purposes and policies of
such Aects. The province substitutes by it another
party, possessed of high, though not sovereign, power,
for itself to deal with a large proportion of the Crown
lands of the province, as it saw fit, unrestricted in any
way except that it must bring or try to bring about
their settlement.

The nature of the agreement is essentially in con-
flict with the idea that it must conform to the local
policy of British Columbia in any other way than that
of promoting settlement.

And so far from tending to restrict the primary
meaning of the word “lands” all these things tend to
emphasize it, and, if possible, magnify the importance
of the rights given.

Another thing to be observed is that in none of
these provisions or otherwise had the local Acts relied
upon referred to the Crown or pretended in éxpress
terms to bind the Crown.

Waiving the question of the right of the Crown to
make grants out of its rivers or lakes or in doing so
to be guided by this method of procedure, there is no
express enactment in that regard even in these Acts,
though the Acts being specially for the administration
of the Crown lands may furnish an irresistible infer-
ence that for that limited purpose the Crown is bound.

It is not intended and never could have been in-
tended to apply to lands held by the Crown in right
of the Dominion for other purposes, and which are not
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at all within the purview of the legislation in question
such as “The Water Clauses Consolidation Act, 1897.”

Hence it seems to me idle to maintain in face
thereof that the grant to a settler by the Dominion
would as of course bring such land within these en-
actments.

The objection was made that an injunction could
not be granted, or should not be granted, until appli-
cation had been made and passed upon by the Lieuten-
ant-Governor in Couneil.

The jurisdiction asserted is the common one of pre-
venting threatened trespass or waste, and depends not
on anything beyond the reasonable apprehension
thereof, which is in no way dependent on the action
or possible abstention therefrom by another court or
authority.

I have preferred to rest my opinion on the broad
right of the Dominion to the use of the water and issue
raised in regard to it which is no doubt what the
parties concerned desire to have determined rather
than upon the narrow one of the possible interference
with navigation, which must depend on the facts.
These once ascertained as shewing an interference
with navigation the Dominion’s right is undoubted.

I think the appeal should be dismissed with costs.

As to the cross-appeal, though seeing no ground
to complain of the judgment in the court below, I
would not, unless the parties feel the issue must be de-
cided, think it wise to cumber this record or embarass
any future issue by a needless and fruitless declara-
tion of what on this evidence the proper measure is of
navigability or how far the navigable nature of the
river extends. :

4
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Durr J.—The scheme of the “British North
America Act, 1867, for the distribution of the public
property of the provinces held by them at the time of
the passing of the Act has been several times explained
in the judgments of the Judicial Committee of the
Privy Council. In The Liquidators of the Maritime
Bank v. The Receiver-General of New Brunswick(1),
at pages 441 and 442, it was said by Lord Watson,
speaking on behalf of the Board, that the object of the
Act

was accomplished by distributing between the Dominion and the pro-
vinces, all powers, executive and legislative and all public property and
revenues which had previously belonged to the provinces; so that the
Dominion Government should be vested with such of these powers,
property and revenues as were necessary for the due performance of
its constitutional functions and that the remainder should be re.
tained by the province for the purposes of the Provincial Government.
The design of the Act appears to have been that such
of the property as by the Act was appropriated to the
Dominion should be subject to the exclusive control
of the Dominion Legislature, and such as was left in
the provinces should be subject to the exclusive pro-
vinecial control. Section 117 provides as follows:

117. The several provinces shall retain all their respective public
property not otherwise disposed of in this Act, subject to the right of

Canada to assume any lands or public property required for the
fortifications or for the defence of the country;

and this appears to be the only provision in the prin-
cipal Act authorizing the Dominion to take provincial
property. There is no provision expressly authorizing
a province to assume any property appropriated by the
Act to the Dominion. At pages 57 and 58(2), Lord
Watson, speaking for the Judicial Committee, said:

(1) [1892] A.C. 437. (2) R8t. COatharines Milling
and Lumber Co. v. The
Queen, 14 App. Cas. 46.
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The enactments of section 109 are, in the opimion of their Lord-
ships, sufficient to give to each province, subject to the administration
and control of its own legislature, the entire beneficial interest of
the Crown in all lands within its boundaries, which at the time of the
Union were vested in the Crown, with the exception of such lands as
the Dominion acquired right to under section 108 or might assume for
the purposes specified in section 117.

The subjects of the legislative jurisdiction con-
ferred upon the Dominion by sub-section 1 of section
91 are described in the words “the public debt and
property,” but these words obviously mean “the public
debt and property” of the Dominion. The only express
provision touching the power of the provinces to legis-
late in respect of the public property is section 29, sub-
section 5, and the powers there conferred are confined
to the public lands of the provinces. In Atforney-
General of Canada v. Attorney-General of Ontario
(1), at page 713, Lord Herschell, speaking for the
Judicial Committee (comprising the Lord Chancellor,
Lord Herschell, Lord Watson, Lord Macnaghten, Lord
Morris, Lord Shand, Lord Davey, and Sir Henry de-
Villiers), after a full argument, in which all the pro-
vinces, as well as the Dominion participated, pointed
out the distinction between proprietary rights and
legislative jurisdiction; and after observing that the
power to legislate in respect of a particular subject-
matter would necessarily enable the legislature so
empowered to affect proprietary rights, said:

If, however, the legislature purports to confer upon others pro-
prietary rights where it possesses none itself, that in their Lordships’
opinion is not an exercise of the legislative jurisdiction conferred by
section 91. If the contrary were held, it would follow that the
Dominion might practically transfer to itself property which has, by

the “British North America Act,” been left to the provinces and not
vested in it.

(1) [1898] A.C. 700.
4%
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The reasoning upon which these decisions are based
appears to involve the principle that except in the
special case mentioned in section 117 the distribution
of property between the Dominion and the provinces
is not subject to be re-adjusted at the will of one of the
parties without the consent of the others and con-
sequently, that a province cannot take away either for
the benefit of itself or for the benefit of another any of
the property appropriated by the “British North
America Act” to the Dominion,

The scheme of distribution found in the “British
North America Act, 1867,” was, as regards British
Columbia, modified-by the terms of union with that
province. The eleventh article of the latter instru-
ment provides for the transfer to the Dominion of
a certain tract of land for aid in the building of
a railway connecting the eastern provinces of Can-
ada with the Pacific coast. In the Attorney-General
of British Columbia V. Attorney-General of Canada
(1), it was said that this article was only one term in
a general statutory arrangement, of which the lead-
ing enactments were those bringing into force the
general scheme of the “British North America Act”
for the distribution of the provincial property and that
the article constituted an exception to that scheme.
Having regard to the principle upon which the Judi-
cial Committee seems to have acted in the cases al-
ready referred to, it would seem that the true view of
the eleventh article is that the power to deal with and
manage the tract of land to be transferred to the
Dominion thereunder was vested in the Dominion, and
that as a consequence the province could neither as-
sume any part of the Jand so vested in the Dominion

(1) 14 App. Cas. 295.
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for itself, nor dismember the Dominion’s proprietary
rights in it by conferring any such rights upon others.
That, I think, is the view of the effect of the article
expressed by the Judicial Committee in the case last
mentioned.

That the carrying out of the plan of the power
company would involve the dismemberment of the pro-
prietary rights of the Dominion is too clear for dis-
cussion, and, indeed, I think is not disputed. The
plan includes the occupation of the bed of the Lillooet
River just below the embouchure of Lillooet Lake by a
permanent dam, the raising of the surface of Lillooet
Lake, the construction and maintaining of conduits
and the permanent diversion of the waters of Lillooet
River. If I am right in the views I have just expressed
it is perfectly clear that the assumption of such rights
by the province over the tract conveyed under the
eleventh article either for its own benefit or for the
purpose of conferring them upon others, is something
which that article by necessary implication forbids.

That the transfer to the Dominion of proprietary
rights of the province in the tract in question had the
effect of vesting in the Dominion all the rights of the
province in waters of the lakes and streams within the
tract incident to the ownership of the tract seems to
me to be clear. It is true that at the time of the
Union, as well as at the date of the Act of 1884, the
law of British Columbia conferred upon landowners
and others the right to obtain from the Provincial
Government grants of the right to divert the waters of
natural lakes and streams for certain purposes; and it
is also true that the legislature must have contem-
plated that in the existing conditions of the country
such grants, in many, if not in most cases, might pre-
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judicially effect the Crown lands in respect of the flow
of such waters through or bast them.

It should seem, however, in view of the considera-
tions mentioned above, the agreement contained in
article-11 being carried out by the Act of 1884, the
authority given to the provincial officers under the
general legislation of the province to make such grants
of water rights would ipso jure cease to apply to the
tract thereby conveyed to the Dominion, while it re-
mained the property of the Dominion.

ANGLIN J.—It was found by the learned judge to
whom the issues of fact in this action were referred
that the Lillooet River is navigable throughout its
entire length. This finding was modified on appeal by
the learned judge of the Exchequer Court, who held
that this river is navigable in its lower reaches extend-
ing about nine miles up from its confluence with the
Pitt River, but is not navigable in the upper reaches.
The learned judge further finds that the navigability
in fact of the river in its lower reaches does not depend
on the flow of the tide. Against these findings of the
Exchequer Court the defendants have not appealed.

The scheme of the company is to divert from the
Lillooet River 25,600 inches of water flowing into it
from the Lillooet Lakes, and to carry this water into
Kanaka Creek and thence into the Fraser River. No
part of the diverted water is to be returned to the Lil-
looet. The capacity of the Lillooet River at its exit
from Lillooet Lake has been found to be about 25,000
inches, and from this finding there has been no appeal.
It follows that, except in so far as it may be preserved
by the flow of the tide, the proposed diversion will, if
permitted, destroy the navigability of the Lillooet



VOL. XLIII.] SUPREME COURT OF CANADA.

River. The influence of the tide is felt only in the
lower six miles of the river. In this state of facts it
is manifest that if carried out the diversion proposed
by the appellants will seriously interfere with, if not
destroy, the right of navigation.

By section 91 (10) of the “British North America
Act, 1867,” legislative jurisdiction over navigation is
vested exclusively in the Dominion Parliament, and it
has prohibited the erection of any dam which shall
interfere with navigation. R.S.C. [1906] ch. 116, sec. 4.
Because the carrying out of the scheme of the appel-
lants will involve the construction of a dam which will
interfere with navigation, I am of opinion that the
judgment in appeal should be sustained.

No doubt this appeal might be disposed of on this
ground alone, and, having regard to what has been said
by the Judicial Committee in Citizens Ins. Co. of Can-
ada v. Parsons (1), at page 109, and approved of in later
cases, I am not certain that it should not be so disposed
of. But counsel expressed great anxiety that this
court should determine the validity of the provincial
grant of the water-power in question, apart from its
undue interference with the rights of navigation. This
is said to be a pressing question of general import-
ance in British Columbia, and an expression of opin-
ion upon it, though not necessary to the disposition of
this appeal, may therefore be not improper. The At-
torney-General for British Columbia v. The Canadian
Pacific Raihway Co.(2), at page 208,

' In the Precious Metals Case(3), at page 301, Lord
Watson, speaking of the transfer to the Dominion of
the lands comprised in the “Railway Belt,” said:

(1) 7 App. Cas. 96. (2)[1906] A.C. 204.
(3) 14 App. Cas. 295,
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It seems clear that the omly ‘“conveyance” contemplated was a
transfer to the Dominion of the provincial right to manage and settle
the lands, and to appropriate their revenues. It was neither intended
that the lands should be taken out' of the province, mor that the
Dominion Governmient should occupy the position of a freeholder
within the province. The object of the Dominion Government was
to recoup the cost of constructing the railway by selling the land to
settlers. Whenever land is so disposed of the interest of the Domin-
ion comes to an end. The land then ceases to be public land, and
reverts to the same position as if it had been settled by the Provincial
Government in the ordinary course of its administration.

It was accordingly held in McGregor v. Hsquimault
Railway Co. (1), that other land, the beneficial interest
in which had been conveyed by the province to the
Dominion for railway purposes, but which had subse-
quently ceased to be the property of the Dominion by
a grant thereof to a local railway 'company, was sub-
ject to provincial legislative authority.

‘While in both these cases it appears to have been
recognized that the extent of the legislative control
of the province over such lands is not the same while
they are held by the Dominion as it is after they have
passed into other hands —
the land reverts to the same position as if it had been settled by the
Provincial Government in the ordinary course of its administration —
to what extent provincial legislative jurisdiction over
it, while held by the Dominion, is abrogated or cur-
tailed is not defined.

In the Precious Metals Case(2) it was held that
while the jura regalia were not transferred to the
Dominion, the beneficial interest in the Crown’s terri-
torial rights—their management, and the revenues
derivable therefrom—as so transferred. Farwell v.
The Queen(3), at page 560.

(1) [1907] A.C. 462. (2) 14 App. Cas. 295.
(3) 22 Can. S.C.R. 553.
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Water-powers existing upon streams flowing
.through these lands are not jure regalia. So far as
they were subject to provincial control or disposition
while the lands were held by the province—at all
events where they are found upon non-navigable
streams—they were incidents of the adjacent property
which would pass with other beneficial interests in
the nature of territorial rights from the province to
any purchaser of the lands upon either side of the
stream, unless they were expressly excepted by the
terms of the grant itself or were excepted from it by
provincial legislation. They are not excepted in the

statutory conveyance to the Dominion, and the only

legislation of the province in force at the time of the
transfer to the Dominion to which we have been re-
ferred, as stated by Mr. Justice Cassels, does not affect
this case. It does not except unrecorded water-rights
from the interest of the lawful occupant of pre-empted
and cultivated lands; it merely imposes a condition
upon the exercise of his right to divert such waters
from their natural course. This is something quite
different from so excepting the ordinary rights in such
waters which appertain to riparian ownership that
they might be bestowed upon some stranger without
derogating from the lawful interests of the riparian
owner. These rights, therefore, in my opinion, passed
to the Dominion under the statutory conveyance with
other incidents of the property.

These undeveloped water-powers might have been
very valuable interests—they may still prove almost
indispensable privileges—for the use of the transcon-
tinental railway itself, whose construction the trans-
fer of the lands comprised in the “Railway Belt” was
designed to aid, should electrical energy be utilized
as its motive power. Without derogating from its
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grant, made pursuant to the terms of union sanc-
tioned by Imperial Order in Council having the force
of an Act of the Imperial Parliament, the province
could not assert in respect to the lands themselves
legislative jurisdiction to sanction their expropriation;
neither can it do so with regard to such an incident
of the property as the water-power here in question.

In my opinion, while held by the Dominion these
lands are not subject to such provincial legislative jur-
isdiction as the appellants invoke.

The appellants object that this action has been
prematurely brought, because, although the Water
Commigsioners acting under the “Water Clauses Con-
selidation Aet” (R.8.B.C.[1897] ch. 190), have granted
to the appellants ¢ a record of 25,000 inches of water,
ete.,” their scheme requires the sanction of the Lieu-
tenant-Governor in Council before they can proceed
with their works. Mr. Lafleur suggests that the
scheme as propounded may never receive this sanction,
and that until it is given the Attorney-General of Can-
ada cannot maintain this action. I am unable to
agree in this view. The appellants should not be heard
to say that they may not carry out that which they
have avowed it to be their intention to perform. Such
an avowal has always been deemed a sufficient ground
for preferring a claim for an injunction. Kerr on
Injunctions (4 ed.), pages 13, 14, 358.

I would dismiss this appeal with costs.

Appeal dismissed with costs.®

Solicitors for the appellants: Bowser, Reid & Wall-
bridge.
Solicitor for the respondent: E. L. Newcombe.

*Leave to appeal to the Privy Council was granted, 26 April, 1910.
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TRAVIS v. THE BRECKENRIDGE-LUND
LUMBER AND COAL COMPANY.

Mechanics’ lien—6 Edw. VII, ¢, 21, (Alta.)-—Conitract—Overpayment
to contractor—Liability of owner of land—Attaching of lien—
Negotiation of note—Claim of lien-holder—Waiver—Estoppel.

APPEAL from the judgment of the Supreme Court
of Alberta(l), reversing the judgment of Beck J. at
the trial, and maintaining the plaintiffs’ action with

- costs.

The plaintiff company brought the action to recover
$5,185 and to enforce a lien, under the provisions of the
“Mechanics’ Lien Act,” 6 Edw. VII. c. 21 (Alta.), for
the unpaid balance of the price of materials supplied
during the months of August and September, 1907, to
one Short, who was the contractor for the erection of
a number of buildings for the appellant (defendant)
on his land, in the City of Calgary, in Alberta. The
plaintiffs had supplied materials to Short, during the
construction of the buildings, up to the end of July
and had been paid therefor. The contractor being un-
able to complete his contract, on or about the 1st of
October the appellant, in order to save his property,
took over the works and completed the buildings. No
formal cancellation of the contract with Short was
made, but the evidence shewed that it had been in fact
so taken over by the appellant; that all subsequent
payments made by him were necessary to complete the

*PRESENT:—Sir Charles Fitzpatrick C.J. and Davies, Idington,
Duff and Anglin JJ.

(1) 2 Alta. L.R. 71.
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1‘9,140 buildings and that, added to payments formerly made,
Travis the amount paid largely exceeded the contract price.
o It also appeared that, at the end of July, the payments

BRECKEN-

RIID“I*JTM];Q‘D made to Short and upon his order amounted to a sum

AND, SOAL in excess of what was then due and owing to the con-
——  tractor for the works executed by him up to that date.
All claims for work and materials supplied in connec-
tion with the buildings had been paid with the excep-
tion of the balance claimed by the plaintiffs. On 5th
September Short gave his promissory notes to the
plaintiffs for the full amount of their claim and these
notes were discounted by them, but, being dishonoured
by the maker at maturity, they were subsequently paid

by the plaintiffs.

At the trial Mr. Justice Beck dismissed the action
and held that, under the circumstances of the case,
there never having been any sum owing and payable to
the contractor by the owner at the times when delivery
of the materials were made by the plaintiffs in August
and September, no lien attached. This judgment was’
reversed by the judgment now appealed from.

After hearing counsel on behalf of both parties, the
Supreme Court of Canada reserved judgment and, on
a subsequent day, allowed the appeal with costs and
restored the judgment of the trial judge.

Appeal allowed with costs.

The appellant appeared in person.
Chrysler K.C. and Clifford Jones for the re-
spondents.
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JEAN B. BOULAY axp ADELARD | 1909
LUCIER (SUPPLIANTS) ........... j APPELLANISS  ov. 26.

| AND M

HIS MAJESTY THE KING.......... RESPONDENT. 0>

ON APPEAL FROM THE EXCHEQUER COURT OF CANADA.

Contract—Delivery of goods—Conditions as to quality, weight, etc.
—Inspection—Rejection—Conversion—Sale by Crown officials—
Liability of Crown—Deductions for short weight—Costs.

The Minister of Agriculture of Canada entered into a contract with
the suppliants for the supply of a quantity of pressed hay for
the use of the British army engaged in the operations during the
late South African war, the quality of the hay and the size,
weight and shape of the bales being specified. Shipments were to
be made f.o.b. cars at various points in the Province of Quebec
to the port of Saint John, N.B., and were to be subject to in-
spection and rejection at the ship’s side there by government
officials. Some of the hay was refused by the inspector, as
deficient in quality, and some for short weight in the bales.
In weighing, at Saint John, fractions of pounds were disregarded,
both in respect to the hay refused and what was accepted; there
was also a shrinkage in weight and in number of bales as com-
pared with the way-bills. The hay so refused was sold by the
Crown officials without notice to the suppliants, for less than the
prices payable under the contract, and the amount received upon
such sales was paid by the government to the suppliants. In
making payment for hay accepted, deductions were made for
shortage in weights shewn on the way-bills and invoices, and
credit was not given for the discarded fractions.

Held, the Chief Justice and Davies J. dissenting, that the appellants
were entitled to recover for so much of the amount claimed on
the appeal as was deducted for shrinkage or shortage in the
weight of the hay delivered on account of the government weigh-
ers disregarding fractions of pounds in the weight of that
accepted and discharged from the cars at Saint John.

*PRESENT:—Sir Charles Fitzpatrick C.J. and Girouard, Davies,
Idington, Duff and Anglin JJ.
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Per Girouard, Idington and Duff JJ.—The manner in which the
government officials disposed of the hay so refused amounted to
an acceptance which would render the Crown responsible for pay-
ment therefor at the contract price.

Judgment appealed from (12 Ex. C.R. 198) allowed in part with
costs, the Chief Justice and Davies J. dissenting.

APPEAL from the judgment of the Exchequer Court
of Canada(1), which dismissed the suppliants’ peti-
tion of right with costs.

The case is stated in the head-note and in the judg-
ments now reported.

Lafleur K.C. for the appellants,

Newcombe K.O. for the respondent.

Tar Camr Jusrice (dissenting).—Towards the
end of 1901 and the beginning of 1902 the petitioners
entered into certain contracts, nine in number, for the
sale of a large quantity of hay to the Canadian De-
partment of Agriculture for account of the Imperial
Government. The contracts are substantially similar,
though not identical in form, and provide for the de-
livery of the hay f.o.b. cars at shipping points in the
Province of Quebec, but subject to inspection and re-
jection at the ship’s side at St. John, N.B. The hay
was intended for shipment to South Africa for the use

-of the Imperial troops during the late war in that

country. The contracts specify in detail the quality
of the hay and the size, weight and shape of each bale.
The petitioners, by their petition of right, preferred
a number of claims amounting to a large sum of
money; but all were abandoned at the trial with the

(1) 12 Ex. C.R. 198.
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exception of two amounting respectively to the sum
of $544.50 and $2,317.59. The first item was for hay
alleged to have been improperly rejected by the
Government inspectors and disposed of without notice
to the owners; and the second for an alleged shortage
resulting from the improper methods adopted in
weighing the hay at St. John. The trial judge says:

(1) The suppliants came forward with evidence of about as loose a
.character as could be possibly presented in support of their claim, and
but for the production of information and evidence by the Crown
it would have been almost jmpossible to arrive at the conclusion as
to what they were claiming. The Crown has brought forward certain
statements which shew the amount of hay rejected, and the reasons
given for the rejection.

(2) All the evidence amounts to is practically this, that the suppli-
ants, no doubt, honestly intended to supply hay in accordance with
‘the contract, and they took it for granted that the parties from whom

-they bought the hay were supplying them with hay of a quality and
weight which would fill the requirements of the contract.

It is admitted, however, that a certain quantity
of hay was rejected and afterwards sold without notice
to the petitioners and that when weighed at St. John
it was found that the weight of the hay did not cor-
respond with the weight given on the way-bills.

Two questions are to be considered : First, was the
hay properly rejected as of inferior quality to that
called for by the contract? Secondly, was full credit
given for all the hay actually received and shipped to
South Africa? Paragraphs 5, 6 and 7 of the contract
read as follows:

5. The hay to be subject to inspection and acceptance by the
department alongside the steamship at St. John, New Brunswick.
In case more than ten (10) bales in any carload are found not up to
the specifications, the whole of such carload may be rejected; and the
balance of the contract or contracts then unfilled may be cancelled in

the case of any shipper from whom more than three carloads have
been rejected in that way.

6. The price to be fourteen dollars ($14.00) per ton of two thous-
and pounds f.o.b. cars, shipping point.
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7. A number of bales in each car to be weighed at St. John by an
inspector for the department; the weight of the carload to be deter-
mined on this basis, and any short-weight that may be found to be
charged against the shipper.

I am of opinion that under this contract made in
the Province of Quebec the hay remained the property
of the vendor until it was weighed after having been
found to be on inspection up to the standard of
quality called for. It appears that competent inspec-
tors were sent to St. John and the uncontradicted
evidence is that they carefully inspected the hay when
it was taken from the cars and placed in the sheds on
the wharves and, again, when removed from the sheds
to the ships, and that none was rejected except that
which was not up to the requirements of the contract;

- so that the title to that rejected hay never passed

from the vendor to the vendee (1474 (C.C.). 1t is
admitted that the department sold the rejected hay
of the various shippers for the best price obtainable,
forwarded them a true and correct account of all such
transactions and remitted the proceeds of all sales.
The allegation is that it was necessary to sell the re-
jected hay because the wharves and railway sidings
at St. John were so congested with excessive shipments
that it became necessary to clear the premises. Ad-
mitting that the Government officials were not strictly
entitled to dispose of petitioners’ property in this way,
there is no evidence that the appellants suffered any
damage and for this technical misdoing on the part
of the officials, I would not hold the Crown liable in
the special circumstances of this case.

It has been argued, however, that by the sale of the
rejected hay an active dominion was exercised over it
which constituted acceptance. If the buyer deals as
owner with goods sold and delivered to him subject to
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inspection before acceptance this may be received as
evidence of an intention on his part to accept; but the
act of dominion must be such as would justify a jury
in finding that the vendee has accepted the goods. But
where there is, as in this case, evidence of rejection
after inspection, then a subsequent dealing with the
goods, not as owner, but as trespasser, if you will,
does not constitute acceptance, though the party who
does it may be liable for a tort. There is no evidence
here of the exercise of any dominion over the goods
from which it is possible to infer that the Crown at
any time dealt with the rejected hay as owner and
there is evidence to justify the conelusion that the
suppliants tacitly acquiesced in all that was done
and accepted the cheque sent them with the account
on 25th July, 1902, as a satisfactory settlement—the
" present claim not having been brought forward for
about three years after the hay was sent to South
Africa and a considerable time after all the accounts
had been closed between the Department of Agricul-
ture and their principals, the Imperial authorities.
I am also of opinion that paragraph 5 of the contract
was intended to give and did give to the department
the right to reject any carload of hay in which more
than ten bales were not up to the specifications; but
there was no obligation to do so, and it was in the dis-
cretion of the department to accept any portion of any
carload that was up to the requirements of the con-
tract and to reject that portion that was below those
requirements.

As to the complaint with respect to the weight,
Lieutenant Walker H. Bell says:

My instructions were to test each individual car, and, during
that time, I do not think that any one car escaped me. I flatter

=
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myself that it did not, at all events. It was customary to take ten
bales from each car and they were not taken from any one particu-
lar spot in a car. As soon as the ears were broken open by the
stevedores, the man would go in and get the hay, and from the time
the car door was broken open until the hay was tested, I would be
around there all the time. The bales would be tested from different
parts of the car. Some would be taken from the top, some from the
middle and some from the bottom, as the hay was being taken out.
Each separate bale was weighed and measured at the same time.

He adds that he took the exact weight of each bale
and made correct returns to Ottawa, and upon those
returns the accounts were ﬁnélly rendered and the
cheque for the balance ascertained to be due paid over.

" This evidence, which was not contradicted, and as
to which Lieutenant Bell was not even cross-examined,
establishes that the requirements of section 7 above
cited were complied with. The only evidence we have
as to the weight to support the suppliants’ case is, as
found by the trial judge, that they took it for granted
that the parties from whom they bought gave them
the weights that they paid for. There is no evidence
of the exact weights except that which is to be ex-
tracted from the returns made by the Government

- officials.

I would dismiss the appeal with costs.

G1ROUARD J.—I would allow this appeal entirely,
because, under the contract, the Crown was not auth-
orized to sell hay rejected. There is no voucher of
the price which this sale realized nor of the party to
whom it was made. The Crown should at least have
been in a position to give this information when re-
quésted to do so in St. John, N.B. This is the prin-
cipal reason why I would allow the full quantity of
the hay which the witness Lucier says was shipped in
good condition, deduction, of course, being made for
what was received and paid for.
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The majority of this court does not share this view
of the case. My brother Idington is also for allowing
the appeal in toto; two of the other judges are for dis-
missing the appeal ; and the fifth, Mr. Justice Anglin,
is for allowing in part.

Not being able to have my conclusion adopted, I
declare myself in favour of the opinion of Mr. Justice
Anglin, who is to allow the appeal in part with costs
before this court. This is the first time since I have had
the honour of a seat on this Bench that the individual
opinion of one judge became the judgment of the court.

Davies J. (dissenting).—I concur with the judg-
ment of the Chief Justice, but desire to add a few
words upon that part of the claim put forward for
what was called “shortage.” I have read this evidence
very carefully and concur with the trial judge in the
statement that

the suppliants came forward with evidence of about as loose a char-
acter as could possibly be presented in support of their claim,

a remark applicable to the entire case. But on the
question of shortage the plaintiff’s case rests entirely
upon a remark or statement made by Macfarlane, one
of the defendant’s witnesses, when being cross-exam-
ined. He was, what he himself described, superin-
tendent of the shipments of hay, but T cannot gather
that he interfered in any way with its weighing or
had any personal knowledge of that. Answering,
however, the following question relating to the method
~ of weighing:

Q.—Although the shipper had invoiced it (a bale of hay) at
ninety-nine pounds if you found it to weigh only ninety-eight and

three-quarters you stamped it at ninety-eight pounds.
A.—Yes, we could not give one-quarter of a pound. We could

5%
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not take the odd fractions at all. That is not customary in weighing
anything wholesale.

Although this evidence is very general and seems
only to have been given with reference to what the
witness thought was a general custom, and not as to
what actually occurred in this case, it might have been
enough to found some kind of a claim for at least the
quarter-pound discarded if not of all the odd fractions.
But the claim on this head was not allowed by defend-
ants to rest on this general and unsatisfactory state-
ment of Macfarlane. Moore, who was in charge at
Ottawa under Professor Robertson of the detail work
in connection with the shipments of hay, explained
very fully and minutely how the accounts had been
made up, and that under the term “shortage” what
was charged back to claimants was not the actual
short weights only, but short number of bales de-
livered. He contended, in accordance with a letter
he wrote claimants on 16th May, 1902, that
the greater part of the shortage was caused by the fact that the num-

ber of bales received at St. John was less than the number invoiced
by you '

The remaining part of the shortage, therefore, as to
which only there could be any question at all was
caused by short weights in the bales. On this point
claimants’ contention, based on Macfarlane’s state-
ment, above quoted, was met by the evidence of Lieut-
enant Bell, the officer who was “inspector of weights
and general specifications of all storage contracts.”
He described with minuteness the manner and way in
which he discharged his duties with respect to selec-
tion of the bales to be weighed and the manner of their
weighing, and, after stating that “each separate bale
was weighed and measured at the same time,” he was
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asked, “Did you take the necessary time to get the
exact weight and measurement of each bale,” and
answered, “I consider that I did.” Now Lieutenant
Bell was not cross-examined except to prove that he
had not taken any oath under the “Inspection Aect.”
His evidence was accepted by both parties and not a
bit of evidence of any kind was given by suppliants to
throw even doubt upon his truthfulness or accuracy.

On this evidence, therefore, I cannot see that the
learned trial judge could make any other finding on
the point than the one he did.

IDINGTON J.—The Dominion Government acting on
behalf of the home Government undertook to buy im-
mense quantities of hay for the South African War.

The department in charge of the business, by a
memorandum of agreement which specified the terms
and conditions of purchase, offered to buy from the
appellants, at a named price per ton, a specified num-
ber of tons of hay compressed into small bales of which
sizes and weights and shape and mode of tying appear
to have been important things to observe. The appel-
lant accepted by a memorandum of acceptance at the
foot. In all there were nine such contracts with the
appellant.

The hay was to be as described and “to be shipped
for St. John” not later than a stated date, but from
where does not appear, unless implied to be from the
residence or place of business of appellants where they
accepted the contract.

The price was fixed “f.0.b. cars shipping point.”

The provisions for inspection were as follows:

The hay to be subject to inspection and acceptance by the depart-

ment alongside the steamship at St. John, New Brunswick. In case
more than ten (10) bales in any carload are found not up to the
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specifications, the whole of such carload may be rejected; and the
balance of the contracts then unfilled may be cancelled in the case of
any shipper from whom more than three carloads have been rejected
in that way.

Inspection of goods bought by sample or descrip-
tion is one of the purchaser’s rights. )

The time, place, opportunity and method thereof
being unprovided for has time and again given rise to
litigation.

The parties concerned here expressly provided for
all these things as above.

If there had been no such provision the law would
have bound the buyer to accept or reject the whole
at the point where inspection could rightfully be
exercised.

The vendee has no right of selection unless given
it out of a vendor’s tender at any one time.

The right was in no way modified by this provision
beyond its exact terms.

Its terms seem clear, simple and direct. The place
for inspection is fixed. The vendee was not driven to
the mnecessity of rejecting or accepting a whole train
load. There was a limited power given as to each car-
load. The right as to that was accurately defined. If
ten bales in a car, which was, be it noted, about two
and a half per cent. of the whole car, fell short of
what the specifications called for, the vendee had the
right to reject that car. No right of selection within
that limit was given. None could be in law implied
any more than in respect of a tender of the whole at
one time. )

If three carloads fell short the right, and the only
right, given was to rescind the whole contract. Surely
the protection—the unusual, but prudent, protection—
thus given against imposition was ample.
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The vendee in any case in the absence of express
provision has the legal right of action for damages for
non-fulfilment of the contract if the goods are not up
to description or sample.

The incidental right to resist full payment may
also exist and to these rights I will presently refer.

What the vendee’s agents did in this case was to
presume to make a selection which they were not en-
titled to either in law generally speaking or by the
special terms of this contract.

The agents of the vendee thus not only without
any right to do so, but of their own mere will took the
goods and re-sold them.

I am quite unable to understand how, in law, this
assertion of dominion over the goods (in respect of
which a supposed mental reservation is alleged to have
been made) can be anything but an acceptance thereof.

If a vendee takes the goods it does not matter to the

vendor what his secret intention may be or what use
he makes of them.

The law on the point seems settled in accordance
with common sense by the case of Chapman v. Morton
(1), and others of a like character.

The cases of an acceptance induced by deception
when the acceptance may be withdrawn or of apparent
acceptance resulting from mistake are entirely another
matter.

The assertion and exercise of dominion was such
as to leave a clear right of action to appellants in this
case. They were not parties in any way to the selec-
tion or rejection or other imaginary name one chooses
to call it.

The mere receipt of part payment, unacknowledged

(1) 11 M. & W. 534.
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at the time or later, save as a fact at the trial, cannot
affect the legal result.

1t was certainly present to the minds of those
framing the specifications that some bales would fall
below the standard unless they assumed hay-dealers
had reached a higher stage than the rest of humanity
and would succeed in turning out only absolutely per-
fect work and ensure its being carried quite dry for
hundreds of miles.

It was no doubt also present to the same minds
that the event of slight failures should be provided for.
This, I think, they did by reducing the possible default
to a minimum and a very small percentage of the
whole. In this case it would have turned out to be
about one and a half per cent. of inferior, but not
necessarily worthless hay.

If governments in their contracts could always
reach so safe a line they would be doing well, and, in-
deed, better than ordinary business men.

But assuming, as I think we must, that a perfectly
legal intention and method of action are to be imputed
to the Crown, we find, I repeat, these goods accepted
by reason of what was done. ‘ '

The implied warranty there was, or right to the
reduction of price for failure in quality may have been
open to the respondent at the trial. But, in either
case, the burthen of proof rested upon the respondent,
and that has not been attempted.

The mere rendering of an account and making such
a claim supported even by general evidence of the
course of inspection and the results reached by the
agents of the respondents is not alone sufficient.

The general- evidence given by the appellants of
their hay having been up to the standard displaces
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(and refutes, if refutation is needed) all that which
at its best furnishes no presumption.
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judgment on this branch of the case for $554.50 and Idington 3.

interest from the date of last remittance.

Another matter more difficult to deal with is the
actual weight of the hay.

On the one hand appellants have proved their
weighing it and claim that is the only thing left to
govern the rights of the parties.

On the other hand the contract specﬂies a mode of
weighing and determining the quantity.

That was as follows:

A number of bales in each car to be weighed at St. John by an
inspector for the department; the weight of the carload to be deter-

mined on this basis, and any short weight that may be found, to be
charged against the shipper.

In carrying this out the odd fractions of a pound
were deducted from each bale weighed. Macfarlane
says in evidence as follows:

Q.—Were you present frequently when they were weighing the
hay? A—Yes.

Q.—You weighed ten bales in.each car? A.—VYes.
Q.—Supposing one bale was taken out and it was apparently

ninety-nine pounds, and your weighers found it to weigh only ninety- -

eight and three-quarter pounds, the shipper only got credit for
ninety-eight pounds? Isn’t that right? Although the shipper had
invoiced it at ninety-nine pounds, if you found it to weigh only
ninety-eight and three-quarter pounds, you stamped it ninety-eight
pounds? A.—Yes. We could not give one-quarter of a pound. We
could not take the odd fractions at all. That is not customary in
weighing wholesale.

Q.—These bales that you have mentioned as being taken from each
car, were weighed one at a time? A.—VYes..

Q—Individually? A.—Yes.

This system adopted was clearly not that laid down
by the contract. The contract said that a number of
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bales from each car were to be weighed and the weight
of these bales was to determine the weight of the car.
However excusable the docking of the fractional
part of a pound in the total weight of ten bales as
specified, or per car, might have been, this is not that,
but a gross violation of the language of the contract.

For aught we know there might by this system be
deducted nearly a pound per bale, and that as the bales
had to be not less than 95, nor more than 105 pounds
each, the loss or deduction might approximate one
per cent. on the whole shipment.

The entire quantity was 10,106,733 lbs., and the
half even of one per cent on this is not a trifle perhaps
to appellants.

The half of that even which probably is nearer
their actual loss on this score is at $14 a ton, some-
thing a frugal man should not despise.

Then there are cases of short shippings, but of
these we have only two cars specified and the identifi-
cation in regard to them covers only sixteen bales or
less than a ton.

If the respondent’s agents had failed to weigh
any, the weights proven to have been shipped would
have to be rebutted.

A weighing that is so obviously defective and
against the contract does not rebut or stand for
anything.

I have no doubt a little patient investigation of
the records kept will enable the department to clear
these matters up, and it would be worth while for both
parties to have this made.

If they cannot agree there should be a reference in
regard to these items of short weights and short ship-

pings.



VOL. XLIIL.] SUPREME COURT OF CANADA.

Durr J.—With respect to shortage of weights
and shipments I agree with the view of Mr. Justice
Idington. On the remaining contention of the appel-
lants—that in the circumstances of the case the onus
.was upon the Crown to prove that the hay was below
the standard prescribed by the contract, and that they
failed to do so—I think the appellants should succeed.

There was a right of inspection and consequently
a right of rejection at St. John if the hay should not
correspond with the description under which it was
sold. Rejection means something more, however, than
putting aside physically with the intention of reject-
ing. It means some unequivocal act on the part of the
purchaser conclusively manifesting an election to re-
ject — a return of the goods, an offer to return them,
or notice signifying the purchaser’s rejection and that
the goods are held at the seller’s risk. In Flisher v.
Samuda (1), at p. 193, Lord Ellenborough states the
rule in these words:

It was the duty of the purchaser of any commodity, immediately
upon discovering that it was not according to order, and unfit for the

purpose for which it was intended, to return it to the vendor, or to
give him notice to take it back;

and it will be found stated in the same terms in Cous-
ton, Thomson & Co. v. Chapman (2), at pages 254, 256
and 257, and in Grimoldby v. Wells(3), at page 395.
The reason of the rule is thus explained by Lord
Ellenborough in Hopkins v. Appleby (4) :

When an objection is made to an article of sale, common justice
and honesty require that it should be returned at the earliest period,
and before the commodity has been so changed as to render it impos-

sible to ascertain, by proper tests, whether it is of the quality con-
tracted for * * * | If{ was incumbent on the defendants to give

(1) 1 Camp. 190. (3) L.R. 10 C.P. 391.
(2) L.R. 2 H.L. Se. 250. (4) 1 Starkie 477.
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the seller an opportunity of establishing his case by the opinion of
intelligent men on the subject, and not throw a veil of obscurity over
it, and debar the party from the fair means of ascertaining the quality
* * * _ The party who extinguishes the light, and precludes the
other party from ascertaining the truth, ought to bear the loss.

Failure on the part of the seller to notify the buyer
within a reasonable time constitutes an election by the
buyer against a rejection for the reasons Lord Ellen-
borough states. A fortiori any act of the buyer which in
Lord Ellenborough’s language precludes the purchaser
from “ascertaining by proper tests the condition of the
property” at the time of inspection and at the same time
puts it out of the power of the purchaser to return the
property must be treated as an election by the pur-
chaser to accept. In this case both these conditions were
present and the act of the agents of the Crown relied
upon by the appellants — the sale of the goods — was,
moreover, an act of dominion such as has been held to
constitute in itself an acceptance. In the last edition of
Benjamin on Sales, at page 752, the editors, referring
to Chapman v. Morton (1), and Parker v. Palmer(2),
make this comment upon those cases:

The two preceding cases shew that a resale by the buyer after
he has had an opportunity of exercising an option either of accepting

or of rejecting the goods delivered is an acceptance, for by reselling
he is presumed to have determined his election.

At the argument I was disposed to take the view
that the sale of these goods was an independent torti-
ous act, and that this proceeding was an attempt to
sue the Crown for a tort committed by its servants;
but under the contract the Crown was bound, I think,
to have at St. John somebody with authority to accept
or reject the hay, and the acts of the departmental
agents there having such authority must, I think, be

(1) 11 M. & W. 534, (2) 4 B. & AL 387.
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taken as a whole. Taken as a whole, these acts must,
on the principles above stated, be held as between the
Crown and the appellants to constitute an election
not to reject the hay.

Nor when one looks at the history of the rule do I
think there is any foundation for a contention which
at first sight appears to be susceptible of plausible
statement, viz., that the rule in principle rests upon
estoppel and, therefore, has no application to the
Crown. It would be stretching the doctrine that
estoppels in pais do not bind the Crown beyond, I
think, all reasonable limits to hold that in cases of
purchase of goods by the Crown the considerations
upon which Lord Ellenborough bases the rule requir-
ing prompt and unequivocal notice of rejection on the
part of the purchaser, have no application. The rule,
whatever its history, is now a substantive rule of law
(it is embodied in section 35 of the “Sales of Goods
Act”) ; and there seems to be no satisfactory ground
upon which it can be held that it does not apply to
transactions between the Crown and a subject. The
Crown was, therefore, liable for the price of the hay
sold subject to any reduction that might properly be

-claimed (under the rule in Mondel v. Steel(1)) as -

representing the difference in value arising from the
inferiority of its quality; and, on this latter issue, the
onus was upon the Crown to shew that the hay sold
did not conform to the description contained in the
contract. This, I think, has not been satisfactorily
proved.

I should notice also the argument that the sale of
these goods was justified by the course of business be-
tween the parties. A course of business may, no doubt,
as effectually as express words, produce a modification

(1) 8 M. & W. 858.
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of the legal incidents of a contract of sale. Here, if it
had been proved that the sale of these goods took place
conformably to an established course of business
known to and acquiesced in by the appellants, I should
have had no hesitation in holding that the depart-
mental agents in effecting the sale were acting within
their authority as the agents of the sellers; but I have
not found such proof in the record.

ANGLIN J.— The fifth clause of the contract, in my
opinion, entitled the Government inspectors to reject
every bale of hay which they found to be below stand-
ard. If the number of bales “found not up to the
specifications” should exceed ten in any carload, they
might—they were not bound to—reject the entire car-
load without further inspection. I do not read the
contract as entitling the vendors to compel the accept-
ance of at least ten bales of inferior hay in every car-
load, or precluding the rejection of less than whole
carloads.

The evidence supports the finding that the inspec-
tors properly rejected the appellants’ hay, which was
not shipped to South Africa. I cannot assent to the
view that in the circumstances of this case the subse-
quent sale of this rejected hay, which encumbered the
Government sheds, constituted in itself an acceptance
or affords conclusive evidence of an acceptance of such
hay. At the most it would be cogent evidence of ac-
ceptance. Benjamin on Sales (5ed.) (1906), page 752.
The facts that the destination of all accepted hay was
shipment to South Africa and that this hay was not
so shipped, taken with the evidence of the officials
as to its actual rejection and the reasong for its sub-
sequent sale, make it clear that there never was an
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intention to accept it, and, in my opinion, establish
that there never was in law an acceptance.

Moreover, while such an act as the re-sale in ques-
tion might, in certain circumstances, be held to con-
stitute an acceptance by estoppel, in the case of the
Crown the acts of its servants or agents do not bind by
estoppel. Bank of Monireal v. The King(1l). The
re-sale of the hay may have been such a conversion of
the appellant’s property as would render an ordinary
purchaser liable in damages. But for tortious acts
of its servants the Crown may not be held responsible.

I agree with the view expressed by the learmed
judge of the Exchequer Court as to the meaning which
should be ascribed to the phrase “f.o.b. cars” in the
sixth clause of the contract, and I am of opinion that
for so much of the sum of $2,292.41, admittedly de-
ducted for shrinkage or shortage in weight and for
shortage in the number of bales delivered, as represents
shortage in the number of bales delivered, the appel-
lants cannot recover. Mr. Moore says that the greater
part of the deduction of $2,292.41 was in respeet of
“short shipments”; but some part of it was made for
deficiency in weight of bales, and in regard to this
portion of the appellants’ claim I think they are en-
titled to some relief, although the actual sum for
which they should receive credit may be comparatively
small. I concur in the comment of Mr. Justice Iding-
ton upon the evidence of the defence witness, Macfar-
lane, and in my learned brother’s appreciation of the
method of weighing described by that witness; and I
do not find in the sketchy testimony of Lieutenant
Bell anything which satisfactorily meets Macfarlane’s

(1) 38 Can. S.C.R. 258; 11 Ont. L.R. 595; 10 Ont. L.R. 117.
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statement. Bell was not cross-examined, it is true;
but neither was Macfarlane re-examined in regard to
the method of weighing the bales of hay as described
by him in cross-examination. If not before, certainly
after Macfarlane’s evidence had been given, the burden
was, in my opinion, upon the Crown to prove that
whatever amount had been deducted for shortage in
weight of bales had been rightly so deducted. This
involved proving that the weight of the hay accepted
for shipment had been ascertained in accordance with
the provisions of the contract. This the Crown failed
to do.

Upon the evidence as it stands, a legitimate infer-
ence would seem to be that by reason of the disregard
of all fractions of a pound in the weighing of each
individual bale of the number of bales weighed to
ascertain the average weight per bale in each carload,
pursuant to clause 7 of the contract, a substantial
deduction for shortage in weight has been unwarrant-
ably made. The amount so deducted, the appellants
are, I think, entitled to recover.

Upon the present record it is impossible to deter-
mine what this amount is. Unless the parties can
agree upon it, there should be a reference in the Ex-
chequer Court to ascertain it, if the appellants so
desire.

Should the respondent admit an amount to be due
on the basis of this judgment, which the appellants
are willing to accept, they should have judgment for
that amount; or, in default of agreement, for such
amount as may be found due to them upon the refer-
ence, if they elect to take it. Their election should be
notified to the respondents within one month from the
date of this judgment.
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The appellants have failed upon a substantial part
of their appeal, but only by an equal division of opin-
ion in this court. They have succeeded in respect of a
part of their appeal, which may or may not prove to be
substantial. But they were compelled to come to this
court for such relief as they have obtained. They
should have their costs of this appeal. The costs of
the action in the Exchequer Court, including the costs
of the reference now directed, should be reserved to be
disposed of by the judge of the Exchequer Court after
the reference is had, if it be taken, and, otherwise,
after the time for election by the appellant shall
have elapsed.

Appeal allowed in part with costs.

Solicitor for the appellants: J. A. M acInnes.
Solicitor for the respondent: E. L. Newcombe.
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STANISLAS DESORMEAUX (Mis-

APPELLANT;
EN-CAUSE) . oot ieeiniieonnannann } ’

AND

THE VILLAGE OF STE. THE‘RESEI
DE BLAINVILLE AND OTHERS}: RESPONDENTS.
(PLAINTIFFS) « e e i eeieneeenaennn 5

ON APPEAL FROM THE COURT OF KING’S BENCH, APPEAL
SIDE, PROVINCE OF QUEBEC.

Appeal—Jurisdiction—Prohibition—Quebec appeals—R.8.C. [1906] c.
139, ss. 39 and 46—Construction of statute.

No appeal lies to the Supreme Court of Canada from the judgment
of a court of the Province of Quebee in any case of proceedings
for or upon a writ of prohibition, unless the matter in contro-
versy falls within some of the classes of cases provided for by
section 46 of the “Supreme Court Act,” R.S.C. 1906, ch. 139.
Shannon v. The Monireal Park and Island Railway Co. (28 Can.
8.C.R. 374) overruled.

APPEAL from the judgment of the Court of King’s
Bench, appeal side, affirming the judgment of the
Superior Court, District of Terrebonne, maintaining
the plaintiffs’ petition for a writ of prohibition.

MOTION, on behalf of the respondents, to quash the
appeal on the ground that the Supreme Court of Can-
ada is incompetent to entertain appeals in matters of
prohibition from judgments rendered in the courts
of the Province of Quebec inasmuch as such cases do
not fall within the classes of cases in which provision

*PRESENT :—Sir Charles Fitzpatrick C.J. and Girouard, Davies,
Idington, Duff and Anglin JJ.
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for appeals is made by section 46 of the “Supreme
Court Act,” R.8.C. 1906, ch. 139,

83

1910
—_

DESOBRMEAUX

- . . 1,'
The controversy involved in the proceedings arose virrace or

in consequence of a resolution of the municipal coun-
cil confirming certain certificates for the issue of Hi-
censes for the sale of intoxicating liquors, under the
provisions of the statutes of the Province of Quebec,
and refusing to confirm .a certificate for the license
applied for by the appellant. The writ of prohibition
restrained the Magistrates’ Court for the County of
Terrebonne from further proceedings in a matter or
cause pending before it in respect to the action of the
council in regard to the certificates in question. The
appeal did not involve any of the matters in respect
of which provisions are made in the 46th section of
the “Supreme Court Act.”

Cousineaw for the motion.

Surveyer, contra.

The judgment of the court was delivered by

Tur CHIEF JUSTICE—This is a motion to quash
an appeal from the judgment of the Court of King’s
Bench affirming a judgment of the Superior Court for
the District of Terrebonne, granting a writ of prohibi-
tion, on the ground that no appeal lies to the Supreme
Court of Canada from the Province of Quebec in any
such case.

In Shannon v. The Montreal Park and Island
Railway Co.(1), Taschereau J. gave the judgment
of the court in which he held that the provisions
of section 39 of the “Supreme Court Act,” formerly

(1) 28 Can. 8.CR. 374.
6%
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135’ 54 & 55 Vict. ch. 55, sec. 2, gave an appeal in cases
DESOR;\IEAUX of prohibition from the Province of Quebec. I regret
Virrage or that it is impossible for me to concur in that judgment.

THSEEEE'SE That section 39 of the “Supreme Court Act” applies
Bramemy 10 the whole Dominion is perfectly true, but the gen-
. eral jurisdiction conferred by that section is limited

Justice, in 80 far as appeals from the Province of Quebec are
concerned by the provisions of section 46. In other
words, section 39 would seem to be a general section,
like sections 36 and 38, which, notwithstanding the
generality of their provisions, are subject to the spe-
cial limitations provided by section 46, in Quebec, and
by section 48 as to Ontario.

This motion must, therefore, be granted as this
case does not come within any of the provisions of sec-
tion 46, which determines the limits of our jurisdiction
in appeals from Quebec.

Appeal quashed with costs.
Solicitor for the appellant: Camille deMartigny.

Solicitors for the respondents : Bastien, Bergeron, Cou-
sineau & Jasmin.
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WILLIAM JOHN WELLER (
FENDANT) .. ovivivnnernnnenneanns

AND

THE McDONALD-McMILLAN COM-

PANY (PLAINTIFFS) .............. }RESPONDENTS-

ON APPEAL FROM THE COURT OF APPEAL FOR MANITOBA.
Appeal—Practice—Concurrent findings of fact.
The Supreme Court of Canada will not interfere with concurrent

findings on questions purely of fact unless satisfied that the
conclusions appealed from are clearly wrong.

APPEAL from the judgment of the Court of Appeal

for Manitoba affirming the judgment of Macdonald

dJ., on an interpleader issue, whereby it was adjudged
that money paid into court to abide the result of the
trial of the issue was the property of the plaintiffs.
While the defendant was in the employ of the
plaintiffs, as superintendent of their works as con-
tractors for the construction of a railway, he entered
into a contract with the Canadian White Co. for the
building of certain bridges forming part of the line.
This sub-contract was made in the defendant’s name,
but, on being shown to the plaintiffs, they consented
that it should be so made. During the time that the
defendant was building the bridges under this sub-
contract, he continued to draw his salary from the
plaintiffs, but, on their completion, he claimed the

*PRESENT :—Sir Charles Fitzpatrick C.J. and Girouard, Idington,
Duff and Anglin JJ.
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amount due for this part of the work on the ground
that he had undertaken the contract solely on his own
behalf.

The Canadian White Co. applied for an inter-
pleader order, and, on their application, affidavits
were filed by both parties setting forth their respective
claims, the money due was deposited in court, and an
order was made for the trial of an issue to decide be-
tween the parties to this appeal as to whom they be-
longed. It was necessary for the decision of the issue
to determine the relationship existing between the
parties prior to the contract with the Canadian White
Co. and the trial judge held that the defendant was the
servant or agent of the plaintiffs, and that the contract
in question had been made by him for the benefit of his
employers. This decision was affirmed by the judg-
ment appealed from.

J. Edward O’Connor for the appellant.

C. P. Fullerton for the respondents.

The judgment of the court was delivered by

THE CHIEF JUSTICE (oral).—The only question at
issue on this appeal is one of fact, the determination
of which depends largely, if not entirely, on the weight
to be attached to the evidence given by the two wit-
nesses, Weller and McMillan. The trial judge who

saw the witnesses and had opportunities to test the

relative merits of the different versions of the facts,
which we have not, came to the conclusion that Mec-
Millan’s version was absolutely correct and finds as a
fact



VOL. XLIIL] SUPREME COURT OF CANADA. 87

that the contract was made by Weller for the respondent company 1910

h itled to th in dispute. —
and that they are entitled to the money in dispute - ®

The conclusion reached by the trial judge has the McDONALD-

unanimous approval of the Court of Appeal, a matter MOLIIAN

not lightly to be disregarded. The Ohief
The jurisprudence of this court is well settled; Justice. -

we will not interfere with the concurrent findings of

two courts on a pure question of fact unless we are

satisfied that the conclusion reached is absolutely

wrong.

Appeal dismissed with costs.

Solicitors for the appellant: Morice & O’Connor.

Solicitors for the respondents : Aikins, Robson, Fuller-
ton & Coyne.
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WILLIAM SAMUEL CUNARD AND

OTHERS (DEFENDANTS)............ }APPELLANTS;

AND

H{;‘?FiI)AJESPX P RIRG (Pran } RESPONDENT.

ON APPEAL FROM THE EXCHEQUER COURT OF CANADA.

Expropriation of land—Water lots—Expectation of enhanced value
—Crown grent—Statutory authority.

Land in Halifax, N.8., including a lot extending into the harbour,
was expropriated for the purposes of the Intercolonial Railway.
The title to the water lot was originally by grant from the
Government of Nova Scotia, but no statutory authority for mak-
ing such grant was produced. The lot could have been made
much more valuable by the erection of wharves and piers for
which, however, as they would constitute an obstruction to navi-
gation, a license from the Dominion Government would have to
be obtained. $10,000 was tendered as the value of all the land
expropriated and the owners, claiming much more, appealed
from the judgment of the Exchequer Court allowing that amount.

Held, Duff J. dissenting, that the owners were not entitled to com-
pensation based on the enhanced value that could be given to
the water lot by the erection of wharves and piers and the
expectation that a license would be granted therefor, and if they
were the amount tendered was, in the circumstances, sufficient.

Quere. Can a Crown grant of lands be made without statutory
authority? i .

Held, per Duff J., that there was such authority in this case.

Judgment of the Exchequer Court (12 Ex. C.R. 414) affirmed.

APPEAL from a decision of the Exchequer Court of
Canada (1), declaring the title to certain property
of the defendants to be vested in His Majesty and the

*PrESENT: —Sir Charles Fitzpatrick C.J. and Girouard, Davies.
Idington, Duff and Anglin JJ.

(1) 12 Ex. CR. 414.
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sum of $10,000 tendered in payment therefor to be 1910
sufficient. - CuUNARD
The facts are sufficiently stated in the above head- pgg %ING.

note. -

Harris K.C. for the appellants referred to Wood v.
Esson(1) ; Holman v. Green(2) ; In re Lucas Chestér-
field Gas and Water Board(8), at pages 25 and 31.

Newcombe K.C., Deputy Minister of Justice, for
the respondent, cited Coulson & Forbes on Water (2
ed.), p. 19; Chitty’s Prerogatives of the Crown 145;
Original Hartlepool Oollieries Co. v. Gibb(4).

Tae CHIEF JUSTICE and GIROUARD J. concurred
in the opinion of Mr. Justice Anglin.

DaAvies J.—TI agree that the appeal should be dis-
missed. The substantive question to be determined was
whether or not the sum of $10,000 awarded as damages
by the Exchequer Court for the lands of the plaintiff
expropriated by the respondent was sufficient. A care-
ful examination of the evidence given has satisfied me
that the sum allowed was a liberal one. The appel-
lants, however, contended that the trial judge has
erred in the construction he had put upon the decision
of this court in Wood v. Esson (1), and had refused,
in assessing damages, to allow the appellant anything
for the exclusive right he possessed as grantee from
the Crown of the lands in question to obtain from the
Dominion Government a license to construct wharves

(1) 9 Can. S.CR. 239. - (3) [1909] 1 K.B. 16.
(2) 6 Can. S.C.R. 707. (4) 5 Ch. D. 718.
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or piers in the waters of the harbour over the lands
granted which might be an obstruction to navigation.

I think the learned judge, if correctly repor;ted, has
not accurately stated the point decided in Wood v.
Esson(1). That point is, I think, substantially and
correctly stated in the head-note to the report of that
case, namely, that the Crown could not, without legis-
lative sanction, grant the right to place in a public
harbour below low-water-mark any obstruction or
impediment which would prevent the full and free
right of navigation. The decision goes no further
than that.

The learned judge therefore probably did not con-
sider and give weight to the appellant’s right as
grantee of the soil to apply for and possibly to obtain
a license from the Dominion Government under the
statutes authorizing such licenses to build out in the
waters of the harbour over the lands within his grant
even to the obstruction of navigation.

But it is quite clear from his judgment that the
learned judge allowed the appellant much more than
the lands taken were, in his opinion, worth because
of the offer of $10,000 made for them by the Crown.
He gave judgment for this amount, not because he
thought it fair value; it is evident he thought it exces-
sive; but because the Crown had fixed and tendered
that amount.

After carefully considering Mr. Harris’s argument
and the evidence, with special reference to the situa-
tion and surroundings of the land, I have concluded
that this amount is full and liberal compensation for
any right the appellant possessed in these lands, in-

(1) 9 Can. S.C.R. 239.
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cluding any such contingent right as he claims the
Exchequer Court had omitted to consider.

Under these circumstances I would dismiss the
appeal with costs.

IniNnéTON J.—The appellants chose to present a
case to the learned trial judge of a claim for compen-
sation, and to rest the valuation thereof entirely upon
the theory of their absolute right to the land to do
therewith what they might see fit in the way of erect-
ing docks and piers to accommodate shipping.

They now seek in appeal to set up an entirely new
kind of case based upon an alleged exclusive right,
under the Crown grant to their predecessor in title,
to apply to the Crown or Parliament for leave to make
such erections interfering with, or in the possible
judgment of the Crown, represented by the Governor
in Council, or of Parliament, likely to interfere with
the public rights of navigation.

The claim presented proceeded entirely upon the
assumption of the existence of a complete realization
of such possible( expectations, an entirely different
thing from the unrealized and speculative kind of
claim now presented to us.

In respect of this latter claim T fail to see any evi-
dence upon which any court could properly and intel-
ligently proceed in the way of awarding any fixed sum
by way of compensation therefor in excess of that sum
tendered by respondent. If T were to try to estimate
the value of the property in question on the assump-
tion of an incomplete title, but yet carrying the right
now claimed and make such allowance, as I under-
stand might on the authority cited, if applicable, and
in reason fairly to be considered, and have regard
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to all the evidence adduced, I would not be disposed
to put a higher or perhaps as high a value as that
tendered.

I might well hold either of these views as sufficient
to dispose of the appeal.

Appellants urge, however, that the learned judge
erred in his view of the law bearing upon the grant
by the Crown and the right created thereby.

Assume for a moment he did. He did not in the
slightest prevent the appellants from launching and
making out a proper case. Indeed, at the outset he
stated his view of the law and gave appellants every
chance then to act as advised,

It was after the appellants’ case was closed and
duly answered, that they, finding the learned judge’s
view against them, sought in reply to set up another
case, under pretext of meeting some evidence given by
respondent’s witnesses, as to the likelihood of obstruc-
tion to navigation by erections of a kind such as
needed to render the property worth anything.

All that part of the evidence for respondent,
though not objected to, can be treated as if never given
and the case to my mind still stands in the result as I
have stated.

But was the learned judge at all in error? Did
any such error as is alleged affect his view of the
matter?

It does not seem to me that the alleged error could
have had from what he says any effect.

Moreover, as to the alleged error as he says, it
was conceded that there was no Act of the provincial
legislature authorizing the Government to grant the

water lot.
Again, counsel on this appeal had in his opening
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argument to say he was unable to shew any such
statute, but later referred us to Revised Statutes of
Nova Scotia, 3rd series, ch. 26, sec. 708, and the Nova
Scotia Statutes of 1843.

I would not be inclined from a consideration of
these Acts to suppose the grant in question was within
the purview of either of them.

I am somewhat shaken in this by seeing (what we
were not referred to) that an Act to amend the earlier
Act refers to and specifically deals with grants of any
water lot or portion of land covered with water or
adjoining the shores of any of the bays, harbours,
rivers or creeks of this province.

This Act was temporary and how the legislation
ended is not clear.

But one thing is clear, that the words “land” and
“lands” both by the “Interpretation Act” of the said
Revised Statutes and by the use of such words in the
Letters Patent making the grant in question, meant
and were intended to mean, every interest in that land
described therein that could possibly be conveyed.

It never was the purpose of anybody to convey
merely what appellants now set up.

It possibly was intended by some one to give all,
but this court long ago held such an attempt void. It
clearly was an improvident attempt. I cannot see
how if, for such reason, it failed of its purpose, as is
practically conceded, it can now be set up and used
for any other beneficial purpose than intended, merely
because and if in law it may have had the techniecal
effect of transferring the legal estate as Sir Henry
Strong suggested in Wood v. Esson(1), at p. 243.

The matter has not been argued out so that we can

(1) 9 Can. S.C.R. 239.
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definitely determine, with safety, either that the grant
was 80 wholly illegal and void as to be treated as a
nullity or as liable to be revoked by means of writ of
scire facias, or writ of intrusion or information in
Chancery or other appropriate legal procedure to put
an end to what never should have been issued, or, as
contended for, a grant to operate in a way never in-
tended yet as of the exclusive right to apply for sup-
plementary grants to complete what once was impro-
perly intended should be done or given.

In any of these or other ways the matter may pos-
sibly be looked at, I can see no foundation for the pre-
tension set up as resultant therefrom.

The cases of Alcock v. Cooke (1), and of Gledstanes
V. Harl of Saendwich(2), may be referred to on the
point, not taken in argument, of the intended nature
and extent of the grant, failing to coincide with that
limited claim now said to have passed.

As to the power of a colonial governor where repre-
sentative institutions exist the argument in the case
of Reg. v. Clarke(3), indicated it must in absence of
specific instructions be restricted to that authorized
by statute. The court did not adopt the theory put
forward here,

It was pointed out to appellant’s counsel on the
argument that a search in the Archives here would
disclose the instructions in question herein, but we
have not heard of any having been discovered to sup-
port this grant.

In any event I fail to see how a claim as of right to
compensation can be founded on such a title. Such
equities, and other good reasons which may have

(1) 5 Bing. 340. (2) 4 M. & Gr. 995; 5 Scott N.R. 689.
(3) 7 Moo. P.C. 77.
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moved the Crown to make the tender, are covered and
protected by the judgment in allowing that sum.

I think the appeal should be dismissed with costs.

Durr J. (dissenting).—The first question raised
by this appeal touches theé nature of the appellant’s
interest in the property expropriated. The property
consists chiefly of about 12 acres of the bed of the har-
bour of Halifax; the appellant’s title rests upon a
_ grant of the year 1868 purporting to be made under the

sanction of the Governor in Council of Nova Scotia.
The learned trial judge, following, as it seemed to him,
the decision of this court in.Wood v. Hsson (1), held
this grant to be void. I do not agree with the learned
judge’s view of that case and I have no doubt that in
1865 the Governor in Council had power to authorize
the grant in question. In the year 1849 an arange-
ment was made whereby “all Her Majesty’s casual and
territorial revenues” were placed under the control of
the House of Assembly of Nova Scotia, the Assembly in
turn assuming the burden of the civil list of the pro-
vince. The arrangement is recited in an Act of the
Assembly which is chapter 1 of the statutes of that
year, and the Act provides (by section 10) that the
casual and territorial revenues vested in the control of
the legislature should include (inter alia) all
sums of money * * * arising * * * from * * * “any grant”
of any of the Crown lands or Royalties of .Her Majesty within the
provinee “of whatsoever nature or deseription”;
and (by section 14) that the sale and management of
Crown lands should, notwithstanding the Act, “remain
_and be vested in such officers as Her Majesty” should

(1) 9 Can. S.CR. 239.
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deem proper or as might “be directed by any Act of the
province.” The statute referred to by Mr. Harris,
chapter 26, R.S.N.8. 1864, appears (by sections 7 and
8) to vest in the Governor in Council full authority
over the sale of ‘“ungranted lands” of the Crown.

It is true that these sections do not deal nominatim
with the subject of the disposal of lands forming part
of the bed of an arm of the sea below low water mark ;
but the language is clearly broad enough to embrace
such lands, and on its true construction must, I think,
be held to do so. Such lands being within the territory
of Nova Scotia were primd facie the property of the
Crown, and to that extent were governed by the pro-
visions of 12 Vict. ch. 1. It has never been doubted,
so far as I know, that the Crown could at common
law by matter of record convey such lands to a subject.
The statute of 1702 by which the common law power
of the Crown to dispose of the Crown lands was very
much restricted may possibly have been carried into
Nova Scotia with the general body of English law.
Since the Treaty of Paris, 1763, and in consequence
probably of article IV. of that Treaty Nova Scotia
appears to have been regarded by the courts there as
a colony acquired not by conquest or cession, but by
settlement; Uniacke v. Dickson(1), 1848; but if that
statute did originally apply to the Crown lands
in Nova Scotia—it is clear that its provisions
(long before 1864) had by the effect of local legislation
ceased to govern the disposal of them; 3 Viet. ch. 12;
6 Vict. ch. 45; 10 Vict. ch. 61; 9 Viet. ch. 6; R.S. ch.
28 (1859). In any case, whatever view might have
been taken touching the scope of the sections 7 and 8
of the Act of 1864, when read by themselves, there

(1) James (N.S.) 287.
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is demonstrative evidence in an Aect passed in 1843
(9 Viet. ch. 6) that the phrase “Crown lands” was
as early as that date used in the legislation of
Nova Scotia in a sense extending to the beds of navig-
able waters vested in the Crown within the territorial
limits of the province, and in the absence of some-
thing restricting this the primary meaning of them
we must give the words the same effect in the later Act.

The effect of a grant of such lands under proper
authority is dealt with in two well-known passages
which in view of the interpretation that has been put
upon Wood v. Fsson (1), may be worth quoting. First
from Lord Westbury in Gann v. Free Fishers of Whit-
stable, in 1865(2), at pp. 207-8:

The bed of all navigable rivers where the tide flows and reflows,
and of all estuaries or arms of the sea is by law vested in the Crown.
But this ownership of the Crown is for the benefit of the subject,
and cannot be used in any manner so as to derogate from, or inter-
fere with the right of navigation, which helongs by law to the
subjects of the realm. The right to anchor is a necessary part of
the right of navigation, because it is essential for the full enjoyment
of that right. If the Crown therefore grants part of the bed or soil
of an estuary or navigable river, the grantee takes subject to the
public right, and he cannot in respeet of his ownership of the soil
make any claim or demand, even if it be expressly granted to him,
which in any way interferes with the enjoyment of the public right.

And secondly, Lord Blackburn, in Orr Hwing v. Col-
quhoun (3), at pp. 861 and 862:

I think it clear law in England that, except at the instance of a
person (including the Crown) whose property is injured, or of the
Crown in respect of an injury to a public right, there is no power
to prevent a man making an erection on his own land, though covered
with water, merely on a speculation that some change might oeceur
that would render that piece of land, though not now part of the
water way, at some future period available as part of it. I think
that the land being covered by water is in such a case a mere accident,

(1) 9 Can. 8.C.R. 239. (2) 11 HL. Cas. 192.

. / © (3) 2 App. Cas. 839.
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and that the defenders are as much at liberty to build on the bed
of the river (if thereby they occasion no obstruction) as they would
be to blllild on an island which might at some future period be swept
away.

Such grants, that is to say, do not unless there is

" statutory authority for it, invest the grantee with any

lawful right to obstruct the public in the exercise of
the right of navigation with which, when vested in the
Crown, the subject of the grant was burdened; but
subject to that burden the grantee acquires whatever
interest the grant professes to convey. I do net
think there is anything in the decision of Wood v.
Hsson(1) which conflicts with this statement of

. the law. Some of the observations of Mr. Jus-

tice Henry are doubtless open to the meaning the
learned trial judge attributes to them, but there seems
to be nothing to support them in the judgments
of the other members of the court and with respect
they cannot, I think, be regarded as stating the rule
by which we must be governed.

The next question is whether the learned trial
judge having misdirected himself on the question al-
ready discussed the case should be remitted to the
Court of Exchequer for a fresh consideration of the
amount of compensation to be awarded. On this point
I find myself in disagreement with my Ilearned
brothers. I think there is a substantial element of
compensation in respect of which the learned trial
judge, who has seen the witnesses, is in a much better
position to form an opinion than we are; and that in
justice to the parties concerned they should have an
opportunity of taking that opinion.

The contention of the appellants is that this pro-
perty affords special facilities for shipping on account
of being adjacent on one side to the Intercolonial
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Railway and on the other to the harbour of Halifax,

and that it is specially adapted for use as a site for

a wharf or for other purposes in connection with

whiclh such facilities would be of great value. I think

that contention is well founded, and I think, moreover,

. that it is not at all clear on the evidence that this ele-
ment of value has been compensated for.

The points upon which the counsel for the respond-
ent dwell as indicating that this element of value is
largely fanciful or at all events greatly exaggerated
are these: First, it is said that since the appellants
have no right to cross the railway and no means of
compelling the railway to provide shipping facilities
for this property, the property must be taken as
against the railway authorities to be inaccessible on
the landward side. Then it is said that this property,
in so far as it comprises a part of the bed of the

“harbour, is situated at a place where. the harbour is
very narrow and where the whole space is actually
used and required to ensure safe and convenient navi-
gation; and thirdly, it is said that the erection of a
structure on the bed of the harbour there (since it
would interfere with the exercise of the public right
of navigation) would be a nuisance unless sanctioned
by the Governor in Council in the manner provided
for in the “Navigable Waters Protection Act” (ch.
115, R.8.C.) ; and that since the property is required
by the Minister of Railways for public purposes,
authority under that Act for such a purpose could
pever be obtained.

As to the first and third of these contentions they
both appear to me to be quite unsound. One principle
by which the courts have always governed themselves
in estimating the.éompensation to be awarded for pro-
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perty taken under compulsory powers is this: you are
to apply yourself to the consideration of the circum-
stances as if the scheme under which the compulsory
powers are exercised had no existence. The proper
application of that principle to chapter 143, R.8.C.,
seems to me to be this—you are to estimate the value
as if the property were not required for the public
purpose to which the Minister, who is taking the pro-
ceedings, intends to devote it. The circumstance that
it is so required is not to enter into the computation
of value as either enhancing or diminishing it.

On this prineiple there appears to be no foundation
for either of these two contentions. Whether means
of communication to and from the landward side or
shipping facilities over the railway on that side could
be obtained is a question of fact for the tribunal assess-
ing the compensation, but there is no & priori pro-
bability that they could not be obtained, and so far
as I can see nothing in the evidence to suggest any
reason to suppose the existence of any obstacle. So
with the possibility of procuring the sanction required
under chapter 115; that also is a question of fact
and a question which must be examined on its merits
apart from the purpose for which the Minister
requires the property and just as if the compulsory
powers were being exercised by some local authority
having no sort of connection with the Governor in
Couneil. ,

The second contention raises a question of sub- ~
stance. The argument as put before us appeared to
rest upon the hypothesis that every structure raised
upon the bed of a navigable water which might in any
sensible degree restrict the area available for the pur-
poses of navigation must be in law a public nuisance
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as constituting an invasion of the public right of navi-
gation. That proposition does appear to receive some
countenance from some observations of Strong C.J.,
in The Queen v. Moss(1), at p. 332; but those obser-
vations were not necessary to the decision of the case,
and, if they have the meaning attributed to them,
then I must respectfully dissent from them. That
the question whether a given structure so placed is
or is not a public nuisance is a question of fact
to be decided upon all the circumstances has long
been settled. 1In Attorney-General v. Terry (2),
Sir Geo. Jessel adopts as an accurate statement
of the law a passage from the argument of Sir
W, Follett in King v. Ward(3), at p. 395, in which
that great lawyer stated the test for determining the
question of nuisance or no nuisance where erections
are made in a harbour below high water mark and in
places where ships might perhaps have sailed, to be
this—

whether upon the whole they produce public benefit—mot giving the
terms public benefit too extended a sense, but applying them to the
public frequenting the port.

There is nothing in chapter 115, R.8.C., section 7,
touching the erection of structures which do not offend
against this rule; therefore 1 cannot accept the argu-
ment as it is put. It may, of course, be argued that on
the evidence as it stands the proper conclusion is that
the water lots in question could not be utilized in a
commercial sense without offering an obstruction to
the actual navigation of that part of the harbour as it
is now used, and that there is no evidence whatever of
any counterbalancing public benefit. On the whole, I

(1) 26 Can. S.C.R. 322. (2) 9 Ch. App. 423.
(3) 4. A. & E. 384.
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think, that is the effect of the evidence, and although
it would bave been more satisfactory to have had the
viéw of the trial judge upon it, I think the. proper
finding is that such structures as would be required to
make the site productive of profit would constitute an
unlawful, although probably very slight', interference
with navigation unless authorized under the Act re-

_ ferred to.

In that view is any value to be attached to the pos-
sibility of obtaining such authority? The circum-
stance alone that such authority is required to legalize
the structure would not appear to be entitled to much
weight in determining the answer to this last question;
and the evidence does not seem to indicate the prob-
ability of any such interference with navigation as
would lead to a refusal of the necessary sanction if the
scheme for which such sanction should be sought should
appear to be likely to add materially to the public
convenience in the use of the port. It is difficult to be-
lieve that the objection, the only objection suggested in
the evidence, that schooners bound for Bedford Basin
to discharge ballast beating against a head wind would
find their passage impeded, is one which would pre-
sent a serious obstacle to any plan designed to secure
substantial improvement in the facilities for the use
of the port as such. Upon this question I should have
preferred to have the views of persons in a position
to state the plans of the railway department respect-
ing the use to which this property is to be put and
respecting the expedients by which the suggested ob-
jection is to be overcome. In the absence of such evi-
dence I am not disposed to attribute much weight to
this objection. Omn the whole, I think the appraisal
of this element of value which the learned judge has
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not considered had better be left to the Court of Ex-
chequer -and the case referred back for that purpose.

ANGLIN J.—Assuming that the grant of 1865
‘vested in the appellants the subsoil of the water lot
therein described, it is clear that they did not acquire
a right to use this property for purposes or in a man-
ner that would interfere with navigation or obstruct
navigable waters. So much is certainly decided by
Wood v. Esson(1). It may be that prior to the taking
of the expropriation proceedings the appellants had
some possibility—great or slight—of obtaining, under
R.8.C. ch. 115, sec. 4, a Crown license to erect
wharves upon the property in question, notwithstand-
ing the interference with navigation which would be
involved. That with such a right to build wharves and
a right of access thereto across the Intercolonial Rail-
way the interest of the appellants in their water-lot-
property would be very valuable is clear upon the
evidence. Its value without such rights, however, it is
equally clear, is comparatively trifling.

The sum of $10,000 tendered by the Crown and
awarded by the learned judge of the Exchequer Court
is certainly in excess by many hundred dollars of the
actual value of the property taken by the Crown if
there were no possibility of the appellants securing the
rights above mentioned. The learned judge allowed
them this amount only because he did not see fit to
allow a smaller compensation than that tendered by
the Crown. The complaint of the appellants is that he
refused to make them any allowance in respect of any
inerease in the value of the property because of the

(1) 9 Can. S.CR. 239.

103

1910

—
CUNARD
V.

TuE KIiNe.

Anglin J.




104

1910

—_——

CUNARD
.
TrE KING.

Anglin J.

SUPREME COURT OF CANADA. [VOL. XLIIIL

possibility of their obtaining from the Crown a right
of access to it across the Intercolonial Railway, and a
license to erect thereon wharves, etc.

We have before us in evidence the circumstances
surrounding this property. We are in as good a posi-
tion as the learned judge of the Iixchequer Court was,
or could be upon a reference back to him, to appreciate
the chance of the appellants’ obtaining these rights
from the Crown, and to value that chance. The cir-
cumstances in evidence—the narrowness of the chan-
nel opposite the appellants’ lands and the require-
ments of the Intercolonial Railway owned Dby the
Government of Canada—make it practically certain
that the Crown would refuse an application for these
rights by the appellants or by any purchaser froin
them. No judge or arbitrator would, in my opinion,
be justified in placing upon the possibility or chance
of obtaining such rights more than a nominal value.

Assuming that the learned judge erred in treating
the grant to the appellants of the water lot in question
as absolutely void, and that he was also technically
wrong in declining to take into consideration the pos-
sibility or chance of-their obtaining from the Crown
rights of access over the Intercolonial and a license to
erect wharves which would obstruet navigation; Re
Lucas and The Chesterfield Gas and Water Board (1) ;
Re Fitzpatrick and The Town of New Liskeard{2) ;
it is clear that if he had counsidered the appel-
lants to be owners of the subsoil of the water-lot, and
if he had made them an allowance for any interest
which they could have in the property under the grant
of 1865, if valid, and also for the chance or possibility
of their obtaining rights of access over the railway

(1) [1909] 1 K.B. 14. (2) 13 Ont. W.R. 806.
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It follows that no substantial wrong has been done Anglin J.
the appellants and that no purpose would be served by
remitting this case to the Exchequer Court in order
that the value of the appellants’ interest in the subsoil
of the water lot and of the possibility of their obtain-
ing rights and privileges from the Crown might be
there estimated.

For these reasons I would dismiss this appeal with
COoSts.

Appeal dismissed with costs.

Solicitor for the appellants: W. A. Henry.
Solicitor for the respondent: R. T. Macllreith.
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1909 IRVINE A. LOVITT AND OTHERS, EX-,
*0?1:?27. ECUTORS OF THE LAST WILL AND

t —_
1910 TESTAMENT oF GEORGE H. [ APPELLANTS;;
—~ LOVITT, DECEASED (DEFENDANTS) |
*March 11.
AND

HIS MAJESTY THE KING, REPRE-
SENTED BY THE RECEIVER-GEN-
ERAL OF NEW BRUNSWICK | RESPONDENT.
(PLAINTIFF) ..o cvie v ieieiennn J

ON APPEAL FROM THE SUPREME COURT OF NEW
BRUNSWICK.

Succession duties—New Brunswick statute—Foreign bank—Special
deposit in local branch—Depositor domiciled in Nove Scotia—
Debt due by bank—Notice of withdrawal—Enforcement of pay-
\ ment.

*

L., whose domicile was in Nova Scotia, had, when he died, $90,000
on deposit in the branch of the Bank of British North America, at
St. John, N.B. The receipt given him when the deposit was made
provided that the amount would be accounted for by the Bank of
British North America on surrender of the receipt and would
bear interest at the rate of 3 per cent. per annum. Tifteen days’
notice was to be given of its withdrawal. L.s executors, on de-
mand of the manager at St. John, took out ancillary probate
of his will in that city, and were paid the money. The Govern-
ment of New Brunswick claimed succession duty on the amount.

Held, reversing the judgment of the Supreme Court of New Brunswick
(37 N.B. Rep. 558), Idington and Duff JJ. dissenting, that the
Government was not entitled to such duty.

Held, per Davies and Anglin JJ., that notice of withdrawal could be
given and payment enforced at the head office of the bank in
London, England, and perhaps at the branch in Montreal, the chief
office of the bank in Canada.

Attorney-General of Ontario v. Newman (31 O.R. 340, 1 Ont. L.R.
511), questioned.

*PRESENT:—Sir Charles Fitzpatrick C.J. and Girouard, Davies,
~ Idington, Duff and Anglin JJ.
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APPEAL from the judgment of the Supreme Court
of New Brunswick(1l), in favour of the respondent
on a stated case.

The case stated and agreed upon for submission to
the Supreme Court of New Brunswick was in the fol-
lowing terms: ”

“1. George H. Lovitt, late of Yarmouth, in the Pro-
vince of Nova Scotia, ship-owner, departed this life at
Yarmouth on the fourteenth day of November, A.D.
1900, having made his last will and testament, a copy
of which is hereto annexed, whereby he appointed the
defendants Irvine A. Lovitt, John Lovitt and Erastus
H. Lovitt, the executors and trustees of his estate.

“2. That the said George H. Lovitt was, immedi-
ately before his death, a resident of Yarmouth afore-
said and was domiciled in the Province of Nova
Scotia.

“3. Probate of the said will was duly granted by
the judge of the Court of Probate, in and for the
County of Yarmouth on the 19th day of November,
A.D. 1900.

“4. That the following are the several persons to
whom the estate of the said George H. Lovitt will pass
under his last will and testament, and the degree of
relationship in which they stand to the testator.

“Margaret Jane Lovitt, widow of testator; Frank
Lovitt, Irvine Ashby Lovitt, Erastus Hurd Lovitt, sons
of testator; and Jane J. Burrill, danghter of testator,
all of Yarmouth, in the Province of Nova Scotia; and
Abbie Thomas and Blarche Thomas, of St. John, in
the Province of New Brunswick, no relation to testa-
tor, and “The Old Ladies’ Home” of Yarmouth, in the
Provinee of Nova Scotia.

“5. That the said George H. Lovitt died seized and

(1) 37 N.B. Rep. 558.
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possessed of real and personal property of the value
of $557,982.88.

“6. That a portion of the estate of the said George
H. Lovitt consisted of the sum of $90,351.75, which in
his lifetime he had placed on special deposit in the
Bank of British North America in the City of St.
John, taking from the said bank two deposit receipts
in the following form: :

“No. 2111. Deposit Receipt.
“Incorporated. o Royal Charter.
Bank of British North America.
St. John, N.B., 30th December, 1898.

“Received from George H. Lovitt the sum of eighty- '
six thousand, seven hundred and seventy-five dollars,
and 92-100 dollars, which amount will be accounted
for by the Bank of British North America on the sur-
render of this receipt, and will bear interest until
further notice at the rate of three per cent. per annum.
Fifteen days’ notice to be given of its withdrawal and
no interest to be paid unless the money remains in the
bank three months.

“For the Bank of British North America,
H. A. HARVEY,

Manager.
“$86,775.92, Entd. O. H. SHARP,
Accountant.
“Not transferable. -
“No., 2112, Deposit Receipt.
“Incorporated. Royal Charter.

"Bank of British North America.
St. John, N.B., 30th December, 1898.
“Received from George H. Lovitt the sum of three
thousand, five hundred and seventy-five dollars, and
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83-100 dollars, which amount will be accounted for by
the Bank of British North America on the surrender
of this receipt, and will bear interest until further
notice at the rate of three per cent. per annum. Fif-
teen days’ notice to be given of its withdrawal and
no interest to be paid unless the money remains in
the bank three months.

“For the Bank of British North America,

H. A. HARVEY,
Manager.
“$3,5675.83, Entd. O. H. SHARP,
Accountant.
“Not transferable.

“7. That the head office of the said Bank of British
North America is in the City of London, in that part
of the United Kingdom of Great Britain and Ireland
called England.

“8. That at the time of the death of the said George
H. Lovitt, the said deposit receipt was in his posses-
sion at Yarmouth aforesaid, in the Province of Nova
Scotia aforesaid.

“9. That a portion of the real property of the said
George H. Lovitt consists of a lot of land and premises
at Carleton, in the Province of New Brunswick. The
said lot of land was appraised at the sum of $2,000,
and was devised specifically to Frank Lovitt, the son

- of testator.

“10. That the manager of the said bank at St. John
aforesaid, refused to pay to the said executors the said
amount, unless and until they took out ancillary pro-
bate as hereinafter mentioned, whereupon the defend-
ants took out ancillary probate of the said last will
and testament of George H. Lovitt in New Brunswick.
Said ancillary probate was granted to the said defend-
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ants by the judge of probate for the City and County
of St. John, in the Province of New- Brunswick, where-
upon the said executors were paid by the said manager
of the Bank of British North America at St. John, the
amount of the aforesaid deposit receipts.

“The plaintiff claims and the defendants deny that:
the defendants should pay succession duty in re-
spect to the said sum of $90,351.75, so deposited in
the branch of the Bank of British North America at
Saint John aforesaid.

“The question for the decision of the court is,
whether the said defendants or said estate, or the
devisees, or any and which of them, are liable to pay
succession duty in respect to the said sum of
$90,351.75, the amount of the said deposit receipts
issued by the said Bank of British North America,
and if so, what amount to the Province of New Bruns-
wick, and in determining the question the court may
refer to and construe the statutes of Nova Scotia the
same as if they had been proved before the court.

“If the judgment of the court upon the question
raised herein is that the same be answered in the
affirmative, judgment of the court may be entered for
the plaintiff for the amount found by the court to be

" due, without costs, and if the said questions be

answered in the negative, judgment may be entered for
the defendants without costs.
- “Dated this 16th day of February, A.D. 1905.
“(Signed) J. W. LONGLEY,
Attorney-General,
Nova Scotia.
WILLIAM PUGSLEY,
Attorney-General,
New Brunswick.”
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The above specifies all the provisions of the will 1910

——

annexed thereto as stated in the first paragraph which LOZITT
are material to the present appeal. Taz King.
,  The executors appeal from the decision of the —
Supreme Court of New Brunswick, holding the estate

liable for succession duties on the sum deposited in

the Bank of British North America.

Newcombe K.C. for the appellants. A bank and
its branches are one concern: Bain v. Torrance(1);
and this debt was payable by the Bank of British North
America, not by its branch in St. John, which is not
an entity.

The imposition of this duty would be indirect taxa-
tion ; Bank of Toronto v. Lambe (2) ; Attorney-General
of Quebec v. Queen Ins. Co.(3) ; Attorney-General of
Quebec V. Reed (4) ; Brewers and Maltsters Assoc. v.
Attorney-General of Ontario (5).

In case of a devise or legacy to be acquired in the
future the imposition of the duty must be postponed.

~ Attorney-General of Ontario v. Toronto General
Trusts Corp.(6), and this proceeding is, therefore,
premature.

And it cannot be imposed on the residuary estate
without express provision therefor in the will. In re
Botsford (7).

Hazen K.C., Attorney-General of New Brunswick,
for the respondent. IFor purposes such as those in
question here the branch of a bank is a distinct entity.

(1) 1 Man. R. 32. (4) 10 App. Cas. 141,
(2) 12 App. Cas. 575. (5) [18971 A.C. 231.
(3) 3 App. Cas. 1090. (6) 5 Ont. L.R. 216, at p. 223.

(7) 33 N.B. Rep. 55.
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Woodland v. Fear(1) ; County of Wentworth v. Smith
(2) ; Prince v. Oriental Bank Corp.(3).

Succession duty is based upon adminigtration:
Attorney-General of Ontario v. Newman (4), and the
appellants in taking out probate of the will in New
Brunswick alleged that this money was “property
within the province,” and are now estopped from deny-
ing it. '

If it is “property within the province” the fact
that the testator had his domicile in Nova Scotia does
not prevent the duty from attaching. Harding v. Com-
missioners of Stamps for Queensland(5).

THE CHIEF JUSTICE.—The facts out of which this
appeal arises are fully stated in the opinion of Mr.
Justice Anglin,

That portion of the testator’s movable wealth upon
which the respondent seeks to levy succession duty was
not property which passed either by will or intestacy
within the Provinee of New Brunswick. The debts
evidenced by the two deposit receipts were due by the
Bank of British North America, an English corpora-
tion having its head office at London, England, and the
situs of these debts was at the domicile of the testator
in Nova Scotia. The amount of the bank’s indebted-
ness passed by Lovitt’s will to his executors in the pro-
vince where the will was admitted to probate and the
succession devolved. Subsequently, however, to the
devolution of the succession in Nova Scotia and in the
course of the liquidation of the assets of the estate,
the bank at the request of the executors paid the

(1) 7 E. & B. 519. (4) 31 O.R. 340; 1 Ont. L.R.
(2) 15 Ont. P.R. 872 511
(3) 3 App. Cas. 325. (5) [1898] A.C. 769.
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amount of its liability to them in the Province of New
Brunswick after they had obtained ancillary letters of
probate. Such payment by the bank cannot be said
to be a devise or a transfer of property to a person or
persons residing within the province within the mean-
ing of the New Brunswick statute. I am of opinion
that the amount of the bank’s indebtedness to Lovitt
was, in the terms of the proviso to the fifth section of
the “Sueccession Duties Act of New Brunswick,” pro-
perty outside of the Province of New Brunswick
owned at the time of his death by a person not then
domiciled within that province, and that the New
Brunswick Act cannot constitutionally have effect to
impose a tax upon persons domiciled and resident in
Nova Scotia in respect of a succession coming to them
under the laws of Nova Scotia.
I would allow the appeal with costs.

GIROUARD J.—I am inclined to apply to this case
the principle of international law recognized in nearly
all the systems of law of the different civilized nations
and laid down in article 6 of the Civil Code of Lower

113

1910
——
LoviTT
v,
THE Kiva.

The Chief
Justice.

Canada, viz., that moveable or personal property is °

governed by the law of the domicile of the owner, and
if I understand correctly the recent decision of the
House of Lords in Winans v. The Attorney-General(1)
the law is the same in Kngland. The laws of New
Brunswick have not imposed a succession duty upon
the specific property claimed by the estate Lovitt, and
consequently being personal it is governed by the law
of the domicile of the late Mr. Lovitt, which was in Yar-
mouth, N.8S., and not by the laws of New Brunswick.
Being a mere contract debt, it cannot be contended

(1) [1910] A.C. 27.
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that it is situated in New Brunswick; but even if it
was it cannot be denied that it was personal property.
I have therefore no hesitation in coming to the con-
clusion that the appeal must be allowed with costs.

DAvigEs J.—The question we have to decide in this
appeal is whether or not a simple contract debt due by
the Bank of British North America to the testator,
Lovitt, at the time of his death, was subject and liable
in the hands of the executors of the estate to the suc-
cession duties imposed and made payable by the
statute of the Province of New Brunswick (R.S. vol.
1, ch. 17, sec. 5).

There is no dispute about the facts which are sub-
mitted to us in the form of a stated case.

_Stated briefly, and so far as they are necessary for
the conclusion I have reached, these facts are that the
testator Lovitt was domiciled in Yarmouth, Nova
Scotia, and died there, having first made his will and
appointed the appellants his executors. That some
time before his death testator deposited with the
Bank of British North America at its branch in St.
John, N.B., the sum of $90,351.75, which monies re-

- mained with the bank until withdrawn by the execu-

tors. That when making the deposit testator received
a receipt for the same which specified that ‘“the
amount would be accounted for by the Bank of British
North America on surrender of this receipt”; that it
would bear interest at 3% ; that fifteen days’ notice
was to be given of its withdrawal, and that no interest
would be paid unless the money remained in the
bank for three months.

The executors took out probate of the will in Yar-
mouth, Nova Scotia, on the testator’s death, and after-
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wards demanded payment of the debt and interest
from the bank at its St. John agency, but the manager
there required the executors to take out ancillary
letters of probate in New Brunswick before paying
them the money, which letters were taken out.

The deposit receipt, the evidence of the debt owing
by the bank to Lovitt was with him at his domicile,
Yarmouth, when he died.

The then Chief Justice, Tuck, with whom Landry
J. concurred, reached the conclusion, as he says, “with
much doubt,” that the debt was liable to pay succes-
sion duty in New Brunswick relying upon the auth-
ority of Atiorney_-(}e'neral v. Newman(1).

Barker J., now Chief Justice, with whom the other.

members of the court concurred, reached the same con-
clusion, resting his judgment upon the construction
of the New Brunswick statute respecting succession
duties, which he held was substantially the same as
that upon which Attorney-General v. Newman (1) was
decided, and upon the statement of Lord Hobhouse in
the case of Harding v. Commissioners of Stamps for
Queensland(2), who, speaking for the Judicial Com-
mittee at page 775, says, that if the amendment to
the “Queensland Succession Duty Act” declaring

that upon the issue of any grant of probate or administration in
Queensland succession duty is chargeable in respect of all property

within Queensland, although the testator may not have had. his
domicile in Queensland,

was retrospective and applicable to the case before
the Committee, it would be conclusive in favour of
the liability of the property there in question to pay
the tax.

(1) 1Omt.L.R.511,at p. 519. (2) [1898] A.C. 769.

8%
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It may be possible that this Ontario case of New-
man’s on which the learned judge in the court below
so much relied can be distinguished at least in part
from this appeal, and I think it very clear that Lord
Hobhouse’s dictum does not support the judgment
here appealed against. The decision in Newman’s

-Case(1) appears, from the official report of the deci-

sion in the appeal court, to have been based upon the
propositions that succession duty is payable upon
any property in Ontario which can properly be ad-
ministered only there, and that as the payment of the
debts there in question could only be enforced in On-
tario and only properly administered there, that
settled the question. - '

The opinions of the learned judges who decided
that case in the appeal court of Ontario leave no doubt
as to those propositions being the reasons for their
judgment, and the decision is not authority for any-
thing beyond that. But if, as I gather from the appeal
case, the facts were that some of the deposit receipts
in that case were in the same words substantially as
those in this appeal, and were given by branches of
banks having their head offices outside of Ontario,
then, construing those receipts as I do, I would feel
myself obliged to dissent from that case so far as it
related to those receipts. That decision is, of course,
not binding on us, but I desire not to be understood as
expressing any opinion upon it beyond what is neces-
sary for the decision of this appeal.

The debt in this appeal was a simple contract debt
payable by the bank, a British corporation, with its
head office in London, to Lovitt, a person domiciled in
Nova Scotia.

y

(1) 1 Ont. LR. 511.
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In my opinion payment of the amount could be en-
forced against the bank by Lovitt, or his executors
after his death, either in London, Eng., where the head
office was, or in Montreal, where, so far as Canada
 was concerned, our “Bank Act” declared it to be, or
in Nova Scotia, where the creditor was domiciled at
his death, and where probate of his will was taken out.
Whether the money could be recovered without first
giving fifteen days’ notice or whether failure to give
this notice operated simply to put an end to interest
for that time is not necessary to decide and does not
in my opinion affect this case.

By no reasonable construction of the deposit re-
ceipt can the liability of the bank to pay be limited
to St. John only. The St. John agency might be ¢losed
at any time. It was the Bank of British North
America, the corporate body, not the St. John agency,
which had no corporate existence or entity, that ac-
cepted the deposit, created the debt by so doing and

became liable for the amount. The bank declared in

the receipt given by its agent that the “amount would
be accounted for by the Bank of British North
America,” not by the agency in St. John of the bank,
nor by the bank at that agency. No words of any
kind are in this receipt evidencing a contract only to
pay in St. John or in New Brunswick, nor is there
any statement in the case respecting any bank usage
or custom which could justify any such finding or con-
clusion; on the contrary, the liability of the bank is
expressed in the broadest terms and without any
limiting words beyond possibly those requiring fifteen
days’ notice to be given of its withdrawal. That
notice could surely be given, and properly given, at the
head office of the bank either in London or Montreal,
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{
payment as well in Great Britain or in Nova Scotia,

where the ereditor resided, as in New Brunswick.

If that statement of the law and eonstruction of the
contract is correct the case of Newman on my under-
standing of its facts has no application.

Then with respect to the dictum of Lord Hob-
house when speaking for the Judicial Committee
in the above cited case of Harding v. Commis-
sioners of Stamps for Queensland(1), it should’
be remembered that he was speaking with reference
to the facts of the case before him. Two of the debts
there in question “ were secured by mortgages in land,
stock and goods in Queensland,” while the third
debt consisted of “3,000 shares in the Royal Bank of
Queensland.” And ag Lord Hobhouse said: “As re-
gards locality it is clear that the assets now in ques-
tion have locality in Queensland; but that does not
affect the beneficial interest to which succession duty
is attached and which devolves according to the law of
the owner’s domicile.”” He followed that statement
up with the dictum relied on which I am discussing,
namely, that if the amendment there in question had
retrospective action “it was calculated to meet such
cases as the present one, and would be conclusive” on
the there respondents, that is, speaking with regard
to debts and property such as those in question in that
case secured by mortgage on lands and goods in-
Queensland and shares in the Queensland bank.

But their Lordships held that, in the absence of the -
specific words of the amendment declaring “succession
duty chargeable in respect of all property within
Queensland, although the testator or intestate may not
have had his domicile in Queensland,” the statute im-
posing the succession duty, broad and comprehensive

(1) [1898] A.C. 769.
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as its language was, must be held to include only
persons who became entitled by the laws of Queens-
land, and must be confined to such persons. In other
words, that in construing succession duty Acts, unless
the language was specific to the contrary the principle
of the maxim mobilia sequuntur personam should apply
and the law of the domicile prevail over that of situa-
tion. The words of the section above quoted to which
such a ruling was applied, were as broad and as
general as one could suppose language could be made
to be.

Now turning to the New Brunswick Act it cannot
but be admitted that the words of the main section are
as broad as they possibly could be made. They are,
however, restricted by a proviso subsequently added
declaring:

The provisions of this section are not intended to apply, and
shall not apply to property outside this province, owned at the time
of his death by a person not then domiciled within the province, ex-

cept so much thereof as may be devised or transferred to a person or
persons residing within the provinee.

In construing this section and sub-section it is
manifest that some limitations must be introduced
because of the fundamental limitation contained in the
“British North America Act, 1867,” sec. 92, limiting
the power of the provinces as regards taxation to
“direct taxation within the province,” ete. If the money,
$90,325.75, here in dispute, was “property outside of
the province” owned at the time of his death by the
testator whose domicile was in Nova Scotia and had
not been devised “to any person residing in the pro-
vince,” then it would come within the express proviso
of the sub-section. It had not been so devised, and
the single question remained, whether it was or was
not property within the province. '
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Construing this sub-section in the light of the rules
laid down by Mr. Dicey in his book on the Conflict of
Laws (2 ed.), pages 754 to 760, which rules I find fully
supported by the authorities, and which govern in the
construction of succession duty statutes, I should have
no hesitation whatever on my construction of the de-
posit receipt in holding this debt to be property “out-
side the Province” of New Brunswick at the time of
the testator’s death, and not, therefore, subject to the
succession duty. It certainly being a simple contract
debt was not physically within that province whether
the situs of the debt was the domicile of the testator
or that of the bank, the debtor, it was alike outside
of New Brunswick and the forum to administer the
property was clearly that of the domicile of the testa-
tor. Attorney-General v. Campbell(1).

To my mind the proceedings subsequent to the
testator’s death, namely, the demand by the executors
for the money at the branch of the bank in St. John;
the refusal to pay until ancillary probate was taken
out; the taking of such probate with the accompanying
proceedings, in no wise affects the construction of
the statute in question here.

The liability of the debt to pay succession duties
in New Brunswick depends upon the conditions exist-
ing on the day of testator’s death. No subsequent pro-
ceedings or acts of the executors could operate either
to impose or impair such liability.

The whole subject of succession duties, the distine-
tion which exists between them and estate and pro-
bate duties, and the rules which the courts in a long
succession of judgments have found it necessdry to
lay down respecting the construction of statutes im-

(1) L.R.5 H.L. 524, at p. 529.
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posing them are authoritatively reviewed in a late case
in the House of Lords, Winans v. Attorney-General
(1), at page 29. These rules are to be found restated
with great clearness in the speeches of the law lords
who decided that case, and foremost among the rules or
principles is one that unless the statute being con-
strued forbids such a construction the maxim mobilia
sequuntur personam will be applied and its applica-
tion will '

bring constructively the property within or carry it without the
reach of the taxing statutes according as the domicile of its deceased

owner is within or without the realm, colony or dominion as the
case may be.
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Of course all such rules based as Lord Atkinson in his .

speech in the case just quoted, page 34, says they are
on convenience and springing “from the necessity of
avoiding the -difficulties almost insuperable,”” which
would arise from their being ignored, must yield to the
clearly expressed language overruling them, of a
statute passed by a legislature competent to enact it.

The questions before us are whether or not with re-
spect to this simple contract debt the legislature of
New Brunswick was so competent, and secondly, if
competent, has it so clearly expressed itself as to make
this debt liable to the succession duties. In the view I
take of the facts and of the meaning and effect of the
deposit receipt I have concluded that this debt was,
to use the language of the sub-section, “outside of the
province” and not within it at the time of the testa-
tor’s death ; that the subsequent action of the executors
in t‘aking out ancillary probate in New Brunswick and
withdrawing the money from the agency of the testa-
tor’s debtor in St. John did not and could not have the

(1) [1910] A. C. 27.
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effect of bringing within the scope of the succession
duties property which at the time of testator’s death
was not subject to them, and that consequently the ap-
peal must be allowed and the judgment below reversed.
It is pot necessary for me to say anything beyond
what is necessary to reach this conclusion, and I desire
on this difficult question of succession duties and the
constitutional problems which in Canada surround it,
to be understood as not expressing any opinion beyond
the concrete case we have before us in this appeal.
The extent to which the “British North America Act”
imposes restrictions upon the taxing powers of the pro-
vincial legislatures; the liability to the tax in dispute
which might have followed had this been a specialty
debt charged upon lands and goods within the pro-
vince or consisted of shares in a provineial company
as was the case in the Queensland appeal before the
Privy Council; or had even the debt been a debt re-
coverable only in New Brunswick and not elsewhere,
are none of them questions which in my view of the
facts necessarily arise for decision here, and I pur-
posely refrain from expressing any opinion upon them.
The debt in question being a simple contract debt
recoverable against the bank debtor elsewhere than in
New Brunswick, and owing to a testator domiciled in
Nova Scotia when it was created and when he died
was outside the Province of New Brunswick, and the
forum to administer it was that of the domicile.
Appeal should be allowed with costs.

IpiNeTON J. (dissenting).—The late George H.
Lovitt deposited in the Bank of British North America
two sums of money aggregating $90,351.75, and re-
ceived for one sum a deposit receipt in the following
form:
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Deposit Receipt.
Incorporated. Royal Charter.

BANK OF BRITISH NORTH AMERICA.

St. John, N.B., 30th December, 1898.

Received from George H. Lovitt the sum of eighty-six thousand,
seven hundred and seventy-five dollars and 92-100 dollars, which
amount will be accounted for by the Bank of British North America
on surrender of this receipt, and will bear interest until further notice
at the rate of three per cemt. per annum. Xifteen days’ notice to be
given of its withdrawal, and no interest to be paid unless the money
remains in the bank three months.

For the Bank of British North America,
$86,775.92. (Sgd.) H. A. Harvey, Manager.

Entd. 0. H. Sharp,
Accountant.

He received for the other sum a similar deposit
receipt. After Mr. Lovitt’s death in Nova Scotia,
where he resided, the bank refused to pay his executors
these moneys unless and until they had obtained
ancillary letters of probate from the Probate Court of
New Brunswick.

Thereupon the executors applied for and obtained
such ancillary letters of probate and by virtue thereof
obtained payment of the moneys secured by said
receipts. ‘

The respondent thereupon claimed succession
duties had become payable by virtue of the New
Brunswick Act known ag the “Succession Duty Act.”

The executors resisted this claim on the grounds
that their testator having been domiciled in Nova
Scotia, the right to such succession duties was not
within the purview of the said Act, and even if so the
Act in such regard was ulire vires.

The question raised by the latter ground must be
resolved by the construction we put upon the “British

123

1910

W—J
LoviTT

.
THE KING.

Idington J.



124 SUPREME COURT OF CANADA. [VOL. XLIIL

E’i? North America Act,” and the former by the construc-

Lovirr  tjon put upon the above mentioned provincial Act.
v

TeeKive.  The “British North America Act” assigns by sec-
Idington J. tion 92, sub-section 2, as one of the exclusive powers
of the Provincial Legislature that of
direct taxation within the province in order to the raising of a
revenue for provinecial purposes.

It is not disputed that the said Act imposing the
succession duties it does is intended to be, and speak-
ing generally is, a rightful exercise of this power of
taxation. '

It is claimed, however, that these debts due by the
bank were within the maxim mobilia sequunter per-
sonam, and must in law be taken to have been at the
death of the testator in Nova Scotia, and therefore
beyond the legislative jurisdiction of the Province
of New Brunswick.

What was the nature of the contract the testator
made? What was the nature of the property evidenced
or created thereby? Was it taxable and where?

On the face of it the contract was entirely made in
New Brunswick. And the fair construction of it hav-
ing regard to what is common knowledge must be that
the notice it provides to be given should be given at St.
John in that province and payment be made there.

It is quite irrelevant to consider what might have
happened and what the legal rights of the parties
might have become had things happened which have
not; just as much so as if a horse or carriage held
under bailment and liable to taxation in the province
had been, after levy, wrongfully removed beyond it,
and so remained and questions raised then as to orig-
inal validity of the imposition being affected thereby.

In the latter case the rights and remedies of the
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bailor might have changed their character and inci-
dentally the possibility of actual power to enforce the
tax might have vanished.

I submit we obscure the issue by complicating it
with possibilities that have not arrived.

The simple question is whether or not such a con-
tract as this which was entirely created within the
province had become taxable. Can there be any ques-
tion now that income is held taxable by a province?
And if all the varieties of sources of income we have
become accustomed to see so taxed are rightly so taxed
can it be that the income derivable from such a con-
tract as this is not? If that derivable therefrom can
be taxed, how can the thing itself escape taxation if
that more obviously direct method were adopted?

The incomes from somewhat similar sources of in-
vestment were declared assessable by the Ontario Legis-
lature and the claim upheld in the case of Re North of
Scotland Canadian Mortgage Company(l)-—so long
ago as 1881,

The company’s head office and home was in Scot-
land. Its business was to lend money on real estate or
public securities and act as financial agents.

The assessment was for interest on its investments
payable to its agents at Toronto or “at the credit of
the company at a bank or being moneys lying at the
credit of the company in a bank for investment.” The
shareholders receiving dividends were subject to in-
come tax in Great Britain. Of course this decision is
not binding upon us, but is of long standing and -illus-
trative of what, I submit, may be legally done, whether
wisely or not.

No one would dispute the liability to assessment

(1) 31 U.C.C.P. 552.

125

1910
———
LoviTT

v,
TaE KiNé.

Idington J.




126

1910

——

LoviTT

v.
TrE K1Nxa.

Idington J.

SUPREME COURT OF CANADA. [VOL. XLIII.

of a bag of gold received from a non-resident for which
a receipt had been given by any one entrusted with it.
Can the accompaniment of such deposit of gold by
terms and conditions varying the legal liability to
account therefor make it less assessable?

The case of The Attorney-General of Quebec V.
Queen Ins. Co.(1), shews that the business transaction
itself, that is, the mere lending or act of acquisition
cannot be taxed, as doing so would be indirect and not
direct taxation.

The case of Bank of Toronto v. Lambe(2) seems to
go further by reason of its comprehensiveness than
needed to maintain the right to tax the thing itself in
question here, that is, the property in the debt of which
the receipt is merely the evidence.

Perhaps this mode of presentation and analysis of
the right may, the more one elaborates it, obscure the
consideration of the real question to be solved here.

That has been well considered and presented-in
the case of The Attorney-General v. Newman(3),
where the statute under consideration was in effect
identical with and apparently that from which the
New Brunswick statute before us was taken.

I agree generally in the reasoning of the opinion
judgments in that case supporting the right to main-
tain the tax upon substantially the same element of
fact as herein.

I need not repeat or refer to the authorities therein »
and on the argument herein dealt with.

There is, as result of argument here, another view
presented to my mind, and I proceed to state it.

(1) 3 App. Cas. 1090. (2) 12 App. Cas. 575.
(3) 31 OR. 340; 1 Ont. L.R. 511.
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Section 25 of the New Brunswick “Succession Duty
Act” enacts as follows:

Any administrator, executor, or trustee having in charge or trust,
any estate, legacy or property subject to the said duty, shall deduct
therefrom, or collect the duty thereon, upon the appraised value there-
of, from the person entitled to such property, and he shall not deliver

any property subject to duty to any person until he has collected the
duty thereon. 59 Viet. ch. 42, sec. 16.

Having regard to the terms of this statute which
the executors solemnly undertook to obey upon obtain-
ing the ancillary letters granted them by the probate
court of New Brunswick, preceded by all that that
grant implies it seems to me that there is an obliga-
tion resting upon them by force of the statute and the
proceedings upon which the ancillary letters were got
which can only be discharged by the payment of the
duties claimed.

The Act provides, among other things, the giving of
the bond for the express purpose of procuring the pay-
ment of these very duties. .

It is to be presumed that was done. It does not
appear as part of the stated case. It does not appear
either whether we are at liberty to draw inferences in
that regard or not.

The parties desire a decision upon the point of the
liability to taxation, and if I am at liberty on this
stated case to presume these things to have been done
that should have been done by virtue of the “Probate
Courts Act” and the “Succession Duty Act,” then it
seems to me it would be a travesty upon justice to
permit any one to obtain possession of the proceeds of
a debt receivable by them only by virtue of ancillary

letters granted upon the faith of their engagement,
" such as must have been entered into herein, and upon
the faith of their representations including, it is pos-

127

1910 °
N
LovitT
.
TaE KING.

Idington J.




128

1910
——
LovirT
V.
THE KING.

Idington J.

SUPREME COURT OF CANADA. [VOL. XLIIT.

sible, an oath implying that this property now in ques-
tion was within the Province of New Brunswick,

I assume that the parties to this litigation desire
to have the opinion of the court upon no narrow con-
struction of the case submitted, but upon one which
would take account of the circumstances and presump-
tions no doubt existing and which must exist in every
such case when the question to be solved herein arises.

I have no doubt that the executors assuming duties
such as I have assumed the executors in this case
assumed in the statute just quoted, are answerable
upon that statute as well as upon any undertaking
they may have given pursuant to its other provisions.

I have just one word to add as to the view ingeni-
ously presented that the ultimate beneficiaries under
the will in question upon whom must ultimately fall
the burthen of paying duties such as that in question
lived beyond the province'and that it is upon them and
their receipt of their legacies that the tax is in effect
imposed and hence ultra vires as an indirect tax as
well as of property beyond the province.

If I understand the argument aright it is sought to
be inferred from this that the proper construction of
the “Succession Duty Act” was that the tax in such
cases was not intended and should only be imposed
upon legatees if within the Province of New Bruns-
wick, and that others should escape therefrom. I can
not think that any of such constructions was within
the contemplation of the framers of the Act. The pro-
visions above referred to séem conclusively to shew
the intention at least to collect such a tax.

I think the appeal should be dismissed with costs.



VOL. XLIIL] SUPREME COURT OF CANADA.

Durr J. (dissenting).—The question raised by this
appeal is whether the executors of the deceased George
H. Lovitt are accountable for succession duties under
the “Succession Duties Act” of New Brunswick, ch. 17,
C.8.N.B,, in respect of certain sums deposited by the
deceased with the Bank of British North America at its
branch at St. John. These deposits were acknowledged
by deposit receipts in the ordinary form and under the
authority of ancillary letters of probate granted by the
probate court of New Brunswick were paid out at St.
John to the executors of the deceased, who at the time
of his death was domiciled and resident in Nova
Scotia. The points in controversy are: First, were
these deposits chargeable with succession duties by
the terms of the statute; and secondly, if so, was the
enactment in so far as it imposed a duty upon such
deposits within the competence of the legislature?

The statute after exempting certain property and
estates from the operation of it declares in broad
terms (section 5) that all property (‘“whether situ-
ated in New Brunswick or elsewhere other than pro-
perty being in the United Kingdom of Great Britain
and Ireland and subject to duty whether the deceased
person owning or entitled thereto had a fixed place of
ahode in or without New Brunswick at the time of his
death”) passing either by will or intestacy shall be
subject to a succession duty to be levied, where the
aggregate value of property exceeds $200,000, on the
whole property, and in other cases upon the share in
the distributable surplus passing to the respective
beneficiaries according to a scale varying with the
degree of relationship borne by the beneficiaries to
the deceased.

This broad declaration is, however, qualified in an
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1910 jmportant way by sub-section 2 of the same section,
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Lovitr  which is in the following terms:
V.

TxE K1ve. (2) The provisions of this section are not intended to apply, and

Duff g,  Shall not apply to property outside this province, owned at the time

—_— of his death by a person not then domiciled within the province, ex-
cept so much thereof as may be devised or transferred to a person or
persons residing within the province.

The effect of the section read as a whole seems to
be that as regards persons domiciled at the time of
their death in New Brunswick, the duty is.leviable in
respect of the whole of their property; and as regards
persons not domiciled at the time of their death in
that province, the duties provided for by the Act are
payable in respect of all property not “outside the pro-
vince” within the terms of sub-section 2. But there
is a further and necessary limitation, that, namely,
which is imposed by section 92, sub-section 2, of the
“British North America Act,” by which the provincial
power of taxation is limited to “direct taxation within
the province.” We need not consider whether in its
application to the property of persons domiciled in
New Brunswick, the first sub-section can be given a
construction which does not offend against the con-
gtitutional limitation. At all events in its application
the property of persons dying domiciled outside the
province the Act is not open to impeachment as be-
yond the powers of the legislature. In confining the
operation of the Act in such cases to property which
is not outside the province, the legislature must be
taken not to have intended to impose any form of taxa-
tion which does not fall within the description “direct
taxation within the province”; and there can be no
difficulty in so reading the language used. The ques-
tion for determination then comes to this:—Is an at-
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tempt to levy duties under the provisions of the Act in
respect of the deposits in question an attempt to apply
the provisions of the Act to property outside the Pro-
vince of New Brunswick within the meaning of sub-
section 2 or an attempt to impose taxation which is
not “direct taxation within the province” within the
meaning of the “British North America Act?”

Choses in action such as those in question here can,
of course, have no actual local situation. They can
have only a constructive situs—a situs in contempla-
tion of law. The general rule, I think, is that stated
by Mr. Dicey, at page 310, Conflict of Laws, (ed.
1908)—debts or choses in action are (with certain ex-
ceptions that need not be noticed) to be looked upon
as situated in the country where they are “properly
recoverable or can be enforced.” In the case of a
natural person this forum is taken to be in the absence
of some special stipulation affecting the debt or chose
in action, the local jurisdiction within which the
debtor for the time being resides. The origin of the
rule and the ground upon which’it rests are stated by
Lord Field in Commissioner of Stamps v. Hope(1),
at p. 481, in the following passage:

Now a debt per se, although a chattel and part of the personal
estate which the probate confers authority to administer, has, of
course, no absolute local existence; but it has been long established in
the courts of this country, and is a well-settled rule governing all
questions as to which ecourt can confer the required authority, that a
debt does possess an attribute of locality, arising from and according
to its nature, and the distinction drawn and well settled has been
and is whether it is a debt by contract or a debt by specialty. In the
former case, the debt being merely a chose in action—money to be re-
covered from the debtor and nothing more—could have no other local
existence than the personal residence of the debtor, where the assets

to satisfy it would presumadly be, and it was held therefore to be bond
notabilic within the area of the local jurisdietion within which he

(1) [1891] A.C. 476.
9%
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resided; but this residence is of course of a changeable and fleeting
nature, and depending upon the movements of the debtor, and inas-
much as a debt under seal or specialty had a species of corporeal exist-
ence by which its locality might be reduced to a certainty, and was a
debt of a higher nature than one by contract, it was settled in very
early days that such a debt was bond notebilic where it was “con-
spicuous,” 4.e., within the jurisdiction within which the specialty was
found at the time of death: see Wentworth on the Office of Executors,
ed. 1763, pp. 45, 47, 60(1).

From this rule the English courts have derived
the criterion for ascertaining the local situation of
debts and choses in action for the purpose of deter-
mining the jurisdiction of courts of probate, and
where such liability depended upon the situation of
the property for the purpose of determining the lia-
bility to duties payable upon property passing in con-
sequence of death.

The application of the rule, however, where the
debtor is a corporation having a principal place of
business and branch offices where it also carries on its
business, presents difficulties which do not arise where
the debtor is a natural person. Such a corporation,
while for some purposes resident at the place where
“the central management and control actually abides”
(De Beers v. Howe(1)), is for other purposes (of
founding jurisdiction, for example) resident at each
of the places where it has a fixed place at which it
carries on its business(2). ‘“The better opinion,” Mr.
Dicey, p. 163, says,

seems to be that a corporation has, following the analogy of an in-
dividual, one principal domicile, the place where the centre of its

" affairs is to be found, and that the other places in which it may have

subordinate offices correspond as far as analogy can be carried out at
all to the residence of an individual.

(1) [1906] A.C. 455, at p. 458.  (2) La Bourgogne, [1899] A.C. 431.
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I have come to the conclusion that the moneys in
question were properly demandable only at the branch
at 8t. John; and in that view there can be no doubt
that so long as the branch should continue to carry on
business there in such a way as to be subject to the
jurisdiction of the courts of New Brunswick, that
province was the proper forum for the recovery, and
consequently, upon the principles above stated, the
situs of the moneys deposited within the meaning of
the “Succession Duty Act.” There, to use the words
of Lord Field just quoted,

the assets would probably be to meet them and for the purposes of
administration they must be taken to be situated there.

The principle which I think is applicable for the
purpose of ascertaining the true effect of the trans-
action evidenced by the deposit receipts is that stated
by Lord Bowen, then Bowen L.J., in The Moorcock
(1), at page 68, in this passage:

In business transactions * * * what the law desires to effect

by implication is to give such efficacy to the transaction as must have
been intended by at all events both parties who are business men;

and by Lord Watson in Dahl v. Nelson, Donkin & Co.

(2):

I have always understood that when the parties to a mercantile
contract have not expressed their intentions in a particular event,
but have left these to implication, a court of law, in order to ascertain
the implied meaning of the contract, must assume that the parties
intended to stipulate for that which is fair and reasonable, having
regard to their mutual interests and to the main objects of the con-
tract. In some cases that assumption is the only test by which the
meaning of the contract can be ascertained. There may be many
possibilities within the contemplation of the contract of charter-party
which were not actually present to the minds of the parties at the
time of making it, and, when one or other of these possibilities becomes
a fact, the meaning of the contract must be taken to be, not what the

(1) 14 P.D. 64. (2) 6 App. Cas. 38, at p. 59.
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parties did intend (for they had neither thought nor intention regard-
ing it), but that which the parties, as fair and reasonable men,
would presumably have agreed upon if, having sueh possibility in
view, they had made express provision as to their several rights and
liabilities in the event of its occurrence.

Applying these principles, can any stipulation be
implied from these documents and such of the sur-
rounding circumstances as we are entitled to consider
as to the place where the moneys referred to in them
should be demandable?

A similar question was raised and decided in Attor-
ney-General v. Newman(1). In that case there were
§ix such receipts given by six different banks, one of
which was the Bank of British North America, all in
the same form as those before us. The Ontario Court
of Appeal, affirming the Chancellor, unanimously held
that the moneys represented by them were only pro-
perly demandable at the several branches of the banks
where the deposits had been made. Two years after-
wards the question was raised in British Columbia,
in Re Scott McDonald(2), concerning a deposit in the
Bank of Montreal evidenced by a receipt in the same
form. The full court of that province unanimously
concurred in the view of the Chancellor and the Court
of Appeal for Ontario. In both these cases the occa-
sion of the litigation was an attempt by the province to
exact duties under a statute similar to the new Bruns-
wick Act. In this case the full court of New Bruns-
wick unanimously adopted the same view. These
cases appear to me to be well decided.

It is stated in the case submitted to us that the
Bank of British North America had a branch office at
St. John, N.B., and its head office in L.ondon. We

(1) 31 O.R. 340; 1 Ont. L.R. 511. (2) 9 B.C. Rep. 174.
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must, I think, put aside for the purposes of this
appeal any suggestion that the centre of the bank’s
affairs within the meaning of the principle stated by
Mr. Dicey is at Montreal. For the purposes of apply-
ing certain sections of the “Bank Act” the bank is
required by the Aet to have a chief place of business
there; but those sections have no relevancy to any
question on this appeal, and we must, I think, take
the principal place of business to be in fact where it
is stated to be—in London. ,

Let us then apply the principle stated by Lord
Bowen and Lord Watson. Is there any relevant
inference or implication which upon that principle
can properly be drawn from the circumstance that
a customer of a Canadian bank deposits at one of
its branches a sum of money upon the terms that
the bank will account for the specific sum deposited
with interest, upon the surrender of the receipt and
upon receiving fifteen days’ notice of the withdrawal
of the money, and upon the terms that no interest
is to be payable unless the money remain in the
bank for three months ? In the first place it is clear
that the parties regard the transaction as a deposit
of money or a loan of money at interest. Is it
possible also to treat the transaction as involving an
undertaking on the part of the bank to pay at any
other of its branches or at its head office across the
continent or across the Atlantie, upon notice and de-
mand by the depositor there of the precise sum of
money deposited ? I do not think myself that looking
at the question from the point of view indicated by
the language of Lord Watson just quoted, it is possible
to suppose that reasonable business men would, if such
a point had been raised when the deposit was made,
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LOZITT a moment what such a construction of these instru-

Tue Kive. ments involves. There is the very obvious inconveni-
puffg. ence of making provision at the various branches and

when presented from all parts of the country. Then
there is the question of time. To confine ourselves to
the specific case before us, is it supposable that if the
bank had contemplated binding itself to pay this
money at its head office in London, some longer notice
than fifteen days would not have been stipulated for
in order to insure beyond failure sufficient time to
malke the necessary inquiries in the ordinary way? Then
again there is the cost of transmission. Here is a sum
of money which the depositor has at his credit at St.
John. Isit to be supposed that the bank, without mak-
ing some provision for the cost of transmission, and
without regard to the balance of exchange, would have
agreed to pay the precise sum deposited with the
agreed interest in London at the option of the deposi-
tor ? Some suggestion was made that the undertaking
of the bank was to “account” for the sum mehtioned,
and that in that word might be implied some provision
for the deduction of such expenses. But -surely that
is to abandon the appellant’s point. Upon what is the
implication based? It can have no other foundation
than the theory that the Bank is to account for the
moneys deposited, not as moneys in London, but as
moneys in St. John. In other words, you cannot imply
such a stipulation, in my judgment, without going
Quite as far as it is necessary to go in order to imply
the stipulation that the obligation of the bank is to
make provision for payment and to pay at St. John,
in other words, that St. John is the place of demand.

the head office for the verification of these documents
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From the point of view of the honest and reason-
able depositor, it is difficult to see what advantage
would accrue to him from making money deposited in
St. John, and intended to remain in the bank there as
a deposit at interest (which is what these deposits pro-
fess to be), demandable in the ordinary course at the
head office of the bank. If his purpose were under the
guise of making a deposit to get money transmitted to
London free of charge, one might understand it. But
it is not by such assumptions that the intentions of
parties to business contracts are to be arrived at. The
discontinuance of the branch at St. John could not
possibly affect the interests of the depositor because
a condition which the bank by its own act had made
it impossible for the depositor to perform would ipso
jure cease to bind him. I come to the conclusion,
therefore, that the construction placed upon these
documents by the courts below is the only one which is
calculated to give efficacy to them as business docu-
ments in accordance with what must be supposed to
have been the intentions of reasonable men entering
into the transactions evidenced by them.

This alone is sufticient to determine the appeal.
But conceding the point just considered against the
respondent still, I think, the appeal fails. The argu-
ment for the appellant is this. The deposit receipts
embody a general and unconditional obligation to ac-
count for certain moneys. These moneys admittedly
were demandable at the bank at St. John ; but whether
or not also demandable at other branches they cer-
tainly were also demandable at the head office. Now,
it is said for the purpose of this statute the situs of a
chose in action is the residence of the debtor; and for
the purpose of determining the dutiability of such an

.
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asset under such statutes as this as between rival
authorities the residence of a corporation is by con-
struction of law deemed to be the place where its ad-
ministrative business is carried on—in this case Lon-
don. It follows—so it is argned—that at the date of
the death of the testator the choses in action in ques-
tion must, for the purpose in hand, be taken to have
been situate outside New Brunswick.

. Thus it is said to result from the application of
Lord Field’s reasoning that these choses in action
(reducible into possession at the residence of the
debtor because they would “probably be” there, or
because they were “properly recoverable there’’), are
for the purpose of determining their situs regarded
as properly recoverable and reducible into possession
in London only, althongh it manifestly never entered
the mind of anybody wuntil this controversy arose
that they should be demanded or recovered any-
where except at the branch office where the moneys
were deposited. I am not, of course, returning to the
question of implied terms. -1 am merely emphasizing
the circumstance that this result arises purely from
the application of a series of constructions of law, and
is a result which imparts to the transactions in ques-
tion-a legal effect obviously at variance with any rea-
sonably conceivable expectation of the parties.

I think the reasoning fails because it is based upon
an assumption which I think cannot be sustained in
principle, and has no countenance from authority.
That assumption, underlying the argument, is that a
corporation for the purpose of determining the situs of
its obligations can never have more than one residence.
A corporation—I have already mentioned—admittedly
can have, for the purpose of founding jurisdiction,

[4
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many residences; and if a corporation be in that sense
resident within a given local jurisdiction and per-
formance of a given obligation of that corporation is
properly (i.e., lawfully) demandable within that juris-
diction, I do not see on what ground it can be said on
the principles stated above that the obligation has its
situs exclusively elsewhere. If the corporation is there
so that its obligations can be enforced against it there,
and if the given obligation is at the demand of the
creditor enforceable there (in the sense that the credi-
tor is legally entitled to have it performed there not
merely that he may sue there for the debtor’s breach of
it), then for all these purposes the residence of the cor-
poration (in the relevant sense) must be said to be
there. That is really only another way of saying that
if the situs of the obligation must be taken in con-
templation of law to be determined by the residence of
the debtor then the conditions upon which constructive
residence of a corporation for this purpose depends
are not necessarily to be found in one locality exclu-
sively; and accords with the view expressed by Mr.
Dicey in the passage quoted above.

Of course it is said at once that in this view a debt
may be situated at one and the same time in several
places; and that in practice great confusion would re-
sult. There is nothing in this last suggestion ; because
it must very rarely happen that an obligation is law-
fully enforceable in the sense mentioned at the choice
of the creditor at more than one place where the debtor
can be said to be resident. It would only occur where
an artificial person is the debtor, and in most cases
there must be some circumstance indicating one place
rather than another as the place where the obligation
ought to be performed. It may be that in the con-
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ceivable case in which the sole fact should be an obliga-
tion, of which performance could at the will of the
creditor be exacted from a corporation either at its-
head office or at another place where it should be held
to be resident, it may be that (assuming it necessary
to determine the question of situs on these bare facts
taken by themselves), the preference ought to be given
to the place where the principal business is carried on.
But cases in which the question is thus baldly pre-
sented must be very rare, and this case is not one of
them.

This appears to be the difficulty in which in this
case the appellants are involved. The jurisdiction of
the New Brunswick court having been in fact based
upon the assumption that there was personal property
— in other words that these choses in action were—
within the province, can the executors who obtained
the grant on that assumjption now dispute the founda-
tion of the court’s jurisdiction to make the grant?
There is a doetrine of the law that one may not appro-
bate and reprobate, play fast and loose, gain an advan-
tage by assuming one position and escape the correla-
tive burden by assuming another and inconsistent posi-
tion. Gandy v. Gandy(1l), at p. 82; Roe v. Nutual
Loan Fund (2) ; Smith v. Baker(3). I do not think the
executors, having represented these choses in action to
be New Brunswick assets and having obtained probate
and authority to reduce the assets into possession on
that footing and having got possession of them under
that authority, could-be heard to say, against that pro-
vince, in order to escape this duty, that they were not
assets in New Brunswick.

(1) 30 Ch. D.57. (2) 19 Q.B.D. 347.
(3) L.R. 8 C.P. 350.
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It may be argued that although the executors had a
right to elect at which place the moneys should be
demandable and reducible into possession — still until
they had exercised their election the situs of the obli-
gation was at the place where the head office of the
bank was situated. I do not think that helps the re-
spondent. The executors, it is conceded, had the right
to determine whether they should treat these moneys
a8 assets in New Brunswick or in the United King-
dom. Having elected to treat them as assets in New
Brunswick and having acquired a full title to them
as such under a New Brunswick probate (they could
not otherwise acquire a right to reduce them into pos-
session or deal with them there) their title to them
must with the probate in contemplation of law have
relation to the date of the testator’s death; the assets
must, in other words, be deemed to have been vested
in them under the New Brunswick probate or, in other
words, as New Brunswick assets from that date. Ingle
v. Richards (1) ; Whitehead v. Taylor (2) ; Williams on
Executors, p. 214. In a word, assuming that in the bald
case above suggested the situs assigned by construc-
tion of law to these assets would be the place of
the head office of the bank, that situs is assigned
only in the absence of and subject to other con-
trolling factors — in this case, in the absence of and
subject to the election of the executors. That election
once made has all its normal legal consequences and
determines the situation of the assets as from the date
of the testator’s death.

There is some danger possibly of forgetting that
we are to construe the language of an Act of the
legislature with regard to the intention of which,

(1) 28 Beav. 366. (2) 10 A. & E. 210.
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it has been said, that “the common understanding of
men is one main elue.” It is satisfactory to think,
for the reasons I have given, that the constructions
of law upon which the appellants’ argument rests
are not sufficiently inflexible to lead us to the startling
conclusion that the New Bruuswick Legislature in
excluding property “outside the province” from the
operation of the statute intended to exempt moneys
on deposit in branch banks in that province which
should be reduced into possession under a New Bruns-
wick probate.

But it is said that the duty attached (if at all) at

- the date of the death and that unless it can be affirmed

of these choses in action that they had a fixed situs
within the province at that date, this is an attempt to
exceed the provincial authority to impose direct taxa-
tion within the province.

Before dealing with that question it will be con-
venient to mention that it is a mistake to suppose that
the payment of the duties imposed is in no way a
condition affecting the right of the executors to
collect and administer the estate. The Act requires
the executors within thirty days after the grant to
enter inte an obligation for the payment of the duties,
and in default there is a provision for the cancellation
of the grant. The executors are made personally re-
sponsible for duties leviable upon property handed
over by them without first collecting the duty. Then
on certain estates (over $200,000) the duty is levied
on the whole estate irrespective of the ultimate destin-
ation of the surplus. "

It is observable that the imposition of such duties
in respect of moneys reduced into possession under a
New Brunswick probate under the protection and
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authority of the provincial laws seems clearly to fall
within the words “taxation within the province.” As
respects constitutional authority it ¢an, it appears to
me, make not the slightest difference, whether at the
date of the death the property was in the province or
out of the province. The power of the province to
impose duties upon property coming under such auth-
ority into the hands of the legal personal represen-
tatives of a deceased person wherever domiciled has,
I think, never been seriously questioned. It is, more-
over, direct taxation because the tax is paid by (or out
of the property of) the very persons upon whom its
incidence is intended to and does fall, namely, those
beneficially interested in the estate. The trustees’ are
the hands through which it is paid, it is true, but the
trustees are not (in any sense germane to this ques-
‘tion) the persons from whom it is primarily exacted;
_their personal liability only arises on failure to per-
form the duty to collect the tax out of the beneficiaries’
share or retain the property until the tax is paid.

Nor do I think any difficulty arises from the cir-
cumstance that the tax is declared to be payable at or
within twelve months of the death of the deceased.
On this question of constitutional validity the inquiry
is this: Looking at the scope and purpose of the Act as

" a whole (or rather in this case at the Act as it affects
to impose duties in respect of persons dying domiciled
outside the province) does the enactment transcend
the power to impose “direct taxation within the pro-
vince?” Then, if this power of taxation within the
province is sufficient to justify the exaction of this
kind of impost in respect of this kind of property in

the hands of the executors within the province, is the’

enactment vitiated because of the circumstance that
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E’i? the duties are declared to be payable at the date of the

LOZ.ITT death at which time it is said this property had not a

TueKive. fixed situs within the province? The answer to that,

pufg. according to my view of the Act, is this. If the Act

—  applies to such assets as these, it is because they were

assets constructively within the province as being

choses in action which, according to the agreement

of the parties, were to be demanded of the debtor

within the province or because they were assets which

were in fact reduced into possession within the pro-

vince, and which either the executors could not be per-

mitted to say were not assets within the province at

the death of the deceased, or which were, in contempla-

tion of law, New Brunswick assets in their hands at

that date. On any one of these hypotheses these

choses in action were assets which indisputably came

within the sweep of the power of taxation committed

to the province. The declaration (section 13) that the

duties should be payable at death or within one year

thereafter appears to have been intended (see section

12(2)), to afford a basis for levying interest from the

date of death in default of payment when due. Such

incidents of the tax appear to me, once it is clear that

the legislature is aiming alone at property within the

province, to be unobjectionable; and in any view I

can see no difficulty in giving to every part of the pro-

vision its full application as regards assets which by

legal construction are considered New Brunswick

assets in the hands of the executors at the date of the
testator’s death.

A word as to the general character of the Act. The
express language of section 5 excludes the application
of the principle upon which the operation of the
statutes respecting succession duty and legacy duty
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have been in England limited to the estates of persons
domiciled within the kingdom. I cannot in view of
that language see how the question here can be
affected In the least degree by the domicile of the
testator. The Act (which, notwithstanding its name,
is thus radically different from the English Acts bear-
ing similar titles) in its general features resembles
the statutes which under the same name are in force in
Ontario and some other provinces of Canada. In view
of the composite character of the legislation I do not
think the decisions upon the English statutes referred
to, or the observations of distinguished judges upon
the broad distinctions that have been observed in the
Imperial legislation respecting the different classes
of death duties, can afford us very much direct aid in
the construction of it.

It may, however, be proper to add that in the view
of Mr. Westlake, at pages 122 and 123, Private Inter-
national Law (3 ed.), there could seem to be no ques-
tion that under the statutes regulating the imposition
of probate duty assets such as those in question here
would in the circumstances have been subject to those
duties; and this although the general rule governing
the application of those Acts was that stated by Mr.
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Dicey, p. 313, that the incidence of the duty fell only °

on property in England at the death of the deceased.
And Mr. Dicey, at page 761, says the test was this:
Was the property so situate as to give the court power
to grant letters of administration or probate?

The single question open, to my mind, to discussion
is that which I have discussed—very lengthily I am
afraid-—should these choses in action be held in the
circumstances here to be ‘“property without New
Brunswick” within the meaning of sub-section 2 ? For

10

v
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1_9}_0 the foregoing reasons I think, with great respect, the

Lovitt  gnswer must be in accordance with the judgment

.
Tre Kixe. below.

Duff J.

ANGLIN J.—Three questions arise upon this ap-
peal; the first, whether upon the proper construction
of certain bank deposit receipts issued from a branch
office of a bank the moneys represented by them are de-
mandable by the depositor or his representatives only
at the branch office at which the deposits were made;
the second, whether the debts evidenced by these docu-
ments are taxable property at the place of deposit
within the purview of the “Succession Duty Act’” of
New Brunswick; and the third, whether, in so far as
it may be held to cover such debts due to a decedent
not domiciled in the province, this legislation is intre
vires of a provincial legislature.

The deposit receipts are in the usual form. Issued
and dated at St. John, N.B., where the deposits were
made, but naming no place of payment, they purport
to bind the Bank of British North America, after
fifteen days’ notice, to account to the depositor for
two sums of $86,775.93 and $3,575.83 with interest, on
surrender of the receipts which are non-transferable.
The head office of the bank is in London, England.
For the purposes of such sections of the “Dominion
Bank Act” (R.8.C. ch. 29) as apply to it, its chief
office is its office at Montreal (section 7). It main-
tains a large number of branches throughout Canada
under the authority of section 76.

There are in the record no other material facts
bearing upon the first question, which comes before
us on a stated case without any evidence as to the
circumstances in which the deposit receipts were
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issued, as to any custom of bankers in regard to their
issue or payment, or as to the usual requirements as
to the place at which notice is to be given or presenta-
tion made in order to payment. At what place or
places the debts evidenced by these receipts are de-
mandable must therefore be ascertained from the
terms of the documents, unaffected by considerations
of “course of business” or “surrounding -circum-
stances.” Bell & Co. v. Antwerp, London & Brazil
Line(1).

The terms of the receipts sufficiently imply the
exclusion of the general principle of English law,
“that the debtor is to seek out his creditor and pay
him where he lives.” But excepting the fact that they
are dated at St. John, N.B., where the deposits were
made, they afford no indication of the place of pay-
ment. They purport to bind the bank as a body cor-
porate. The bank as a single entity is unquestionably
the debtor. Prince v. Oriental Bank Corp.(2).

Do the facts that the receipts were issued and bear
date at St. John and that the debtor stipulates therein
for fifteen days’ notice of withdrawal and for the sur-
render of the receipts themselves import a condition
that such notice must be given to and demand of pay-
ment made at the branch of the bank from which the
receipts issued and not elsewhere? That these were
implied terms of the transactions was assumed in the
Supreme Court of New Brunswick, chiefly on the auth-
ority of The Attorney-General v. Newman(3).

The present record contains nothing which would
exempt these documents from the operation of the
ordinary rules of evidence and of construction which

(1) [1891] 1 Q.B. 103, at p. 107.  (2) 3 App. Cas. 325, at p. 332.

(3) 31 O.R. 340; 1 Ont. L.R. 511.
10
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1910 govern all contracts reduced to writing. If it had
LOX.ITT been intended that there should be no right to demand
TueKive. payment elsewhere than at the St. John office of the
Angling. bank, that restriction upon the debtor’s liability could
~  easily have been stated. I am, with great respect, un-
able from the mere consideration of the terms of these
documents to import into them such a distinct qualifi-
_cation or modification of the general and uncondi-
tional obligation of the bank which they express. I do
not stop to inquire whether the mere statement in such
an instrument of a place of payment without the addi-
tion of some words equivalent to —‘“and not else-
where”—would entitle the debtor to insist upon pre-
sentation and demand at the place named. Co. Litt.
210b, note 1(1). But in the absence of any designa-
tion of a place of payment, while it may be question-
able whether the creditor would have the right to give
notice of withdrawal and to make demand for pay-
ment at some Iocal branch of the bank other than
that at St. John (see judgment of Esher M.R., in Bell
v. Antwerp (1), at page 107), a right to give such
notice and to demand payment at the head office of the
bank in London, England, or, perhaps, at its chief
office for Canada, in Montreal, as well as at the St.
John branch, is, in my opinion, at all events in the
absence of any evidence of custom of bankers or course
of business precluding it, conferred by these contracts.
Irwin v. Bank of Monireal(2).

In Attorney-General v. Newman(3), according to
the statement in 31 O.R. 840, some of the banks in
which the decedent had deposited his monies had head
offices in Ontario. Others presumably had head offices

(1) [1891] 1 Q.B. 108. (2) 38 U.C.Q.B. 375.
~ (3) 31 O.R. 340; 1 Ont. L.R. 511.
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elsewhere. The appeal case, which I have seen, shews
that the monijes in question were deposited with six
different banks, two of which had, and four of which
had not, their head offices in Ontario. Omne of the
latter was the Bank of British North America. The
form of the deposit receipts there in question, not
given in the law reports, may be found in Mr. Bayley’s
book on Succession Duty in Canada, at page 50. No
place of payment is named in the form there pub-
lished. Neither does it appear that there was before
the courts in that case any evidence of a custom of
bankers or of a course of business in regard to deposit
receipts or of special circumstances accompanying the
deposit. The disposition of the case proceeds entirely
upon the assumption, made by the learned judges, that
the monies were “only properly demandable at the
branches of the several banks at which the deposits
represented by the receipts had been made.” It natur-
ally followed that they were ‘“property which could be
only properly administerd in Ontario,” and they were
therefore “property situate within Ontario” and as
such taxable by the province. Unless, in some particular
not stated in the reports, the facts in the Newman case
are distinguishable from those of this case, I must,
with all proper respect, express my dissent from the
conclusion there reached that monies represented by
deposit receipts issued by Ontario branch offices of
banks having their head offices outside of Ontario are
property which can only be properly demanded and
administered in that province.

The second and third questions may be conveni-
ently dealt with together.

The powers of taxation of a provincial legislature
are restricted by section 92 of the “British North

(
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America Act” to “direct taxation within the pro-
vince.” The “taxation of property not within the
province” is forbidden. Woodruff v. Attorney-General
for Ontario(1), at page 513.

Section 5 of the “Succession Duty Act” of New
Brunswick (C.8. [1903] ch. 17), as originally enacted,
purported to render liable to succession duty
all property Whefher situate in this province or elsewhere, other than
property being in the United Kingdom of Great Britain and Ireland,
subject to duty, whether the deceased person owning or entitled there-
to had or had not a fixed place of abode in or without this province at
the time of his death, passing either by will or on intestacy.

Upon the constitutionality of this legislation being
challenged by the then Minister of Justice, Sir Oliver
Mowat (December 17, 1896), the legisiature enacted
the following provision, which now appears as sub-
section 2, of section 5: ‘

The provisions of this section are not intended to apply and shall
not apply to property outside this provinece and owned at the time
of his death by a person not then domiciled within the province,
except so much thereof as may be devised or transferred to a person
or persons residing within this province.

The property now in question was not “devised or
transferred to a person or persons residing within this
province,” unless the fact that the New Brunswick
administrator actually procured payment of the de-
posit receipts at St. John is to be deemed a transfer
to him within the meaning of the exception in sub-
section 2. I think the devise or transfer intended by
the exception in that sub-section is a devise or transfer
to a beneficiary within the province of property situ-
ate at the time of the decedent’s death without the
province, and that the exception therefore has no ap-
plication to this case.

(1) [1908] A.C. 508.
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Its presence in the statute, however, having regard
to its history, serves to emphasize the intention of the
legislature, perhaps otherwise sufficiently manifest,
to reach by its legislation all property of a decedent
which it can lawfully subject to taxation at the time
of his death. To apply the language of a learned
New York judge,
the legislature intended, as I think, to repeal the maxim mobilia
sequuntur personam, so far as it was an obstacle, and leave it un-

changed so far as it was an aid to the imposition of a tax under all
property in any respect subject to the laws of this state.

Re Whiting (1).

In order to reach movable property of resident
decedents situate outside the province, the legislature
proceeds upon this maxim ; in order to reach movable
property of non-resident decedents, its location in fact,
or by legal fiction, is made the test of its situs.

The terms of the New DBrunswick legislation
clearly exclude the application to its construction of
the principles upon which were decided the series of
English cases, of which Thomson v. The Advocate-
General(2) is perhaps the most noted. The legisla-
ture has expressed its intention not to confine its taxa-
tion to property, the title to which is obtained under
the law of New Brunswick, but to subject to what it
terms “succession duty,” not only all property where-
ever situate of a decedent domiciled within the pro-
vince, but also all property of a decedent domiciled
elsewhere, which is not “outside” the province.

In view of the form of the restriction placed upon
the provincial power of taxation by the “British
North America Act,” if there be any class of property
which, though not “outside the provinee” is yet not

(1) 150 N.Y. 27, at p. 30. (2) 12 Cl. & F. 1.
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“within the province,” w¢ res mayis valeat quam
pereat, and having regard to its history, which makes
manifest the purpose of the legislature not to exceed
its constitutional powers, sub-section 2 may, I think,
be taken, in the case of a decedent domiciled without
New Brunswick, to exclude such property from the
operation of section 5. If not, as to such property the
legislation would, in my opinion, be ultra vires.

We are not now concerned with the purview or the
validity of this legislation in so far as it may affect
property of a domiciled decedent, which is not within
the province at his death and is not brought into the
province in the course of administration, if indeed the
latter fact be material. Attorney-General v. Dimond
in 1831(1).

It is important and, at this point, convenient to
inquire what is the nature of the tax called a “succes-
sion duty” which the New Brunswick statute imposes.
Is it a tax in the nature of a probate tax, which, like
probate fees, is payable as “a condition of the issue of
probate” or letters of administration? Or is it in
the nature of a duty on the beneficial succession to
property which is ultimately paid by the beneficial
recipient? Is it a tax on the succession itself, or is
it imposed on the property which passes ? If on the
property, is it confined to property having a situs
actual or legal within the province? If on the succes-
gion, is it a direct tax and is it in the present case
“taxation within the province?”

Although it contains several provisions which we

" would expect to find in connection with a probate tax

-——notably those requiring the filing of an inventory
and the giving of a bond by the personal representa-

(1) 1 Cr. & J. 356.
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tive (section 6), imposing on him the obligation to
pay the tax (sections 15-19), making it payable at
death (section 13), and its scale partly.dependent
upon the aggregate value (section 5), and declaring
that the duty shall be “over and above the fees pro-
vided by the chapter of these consolidated statutes re-
lating to probate courts” (section 5)—the statute does
not impose payment of the duty as a condition of the
grant of probate or administration, nor does it make
the fact that the title to or possession of particular
property can only be acquired, or has in fact been
acquired, under local letters the test of liability to the
tax. Xt is true that the duty is made collectable in the
course of administration, but it differs from a probate
tax in that though paid in the first instance by the
executor its ultimate incidence is not on the estate,
but on the beneficiary (section 15). The specific and
pecuniary legatees, and not the residuary legatee, have
to bear the burden (Dicey’s Conflict of Laws, 2 ed., p.
747). Its rate depends in part on the residence and on
the degree of relationship or the absence of relation-
ship of the beneficiary to the decedent. This tax, there-
fore, partakes of the nature of a succession or a legacy
duty as well as of a probate duty. If it were imposed
as a condition of probate or administration, it may
well be that the legislature could subject to it all pro-
perty got in under the authority of a grant from a
New Brunswick court. If, however, it is not a duty
imposed as a condition of probate, but is a tax on
the succession or on the property passing, the fact
that the property in question was actually got in
under the authority of letters granted in New Bruns-
wick does not determine its liability. That depends
upon whether the succession occurs in New Bruns-
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wick or the property is property within New Bruns-
wick within the purview of the statute, and also
upon the constitutional power in either case to im-
pose the tax. The property passed from the dece-
dent and passed to the beneficiaries in the sense that
they had acquired their beneficial interest in it, sub-
ject, of course, to payment of his debts in due course
of administration and, in cases of testacy, to the assent
of the executor, immediately on the death of the
testator. The tax attached to it, if at all, at the date
of his death (section 13). Its liability to duty and
its legal situs therefore cannot depend upon the fact
that the executor some time afterwards, and perhaps
unnecessarily, took ancillary probate in New Bruns-
wick and got in the property at St. John. Compare

_Attorney-General v. Hope, in 1834(1), a case of pro-

bate tax, and Attorney-General v. Forbes(2), a case
of legacy duty.

That the legislature may declare dutiable any
property of a non-domiciled decedent, which, though
not within the province at the time of his death,
shall be received or held therein at any subsequent
time and for any purpose by his personal representa-
tives may be conceded. But, in my opinion, this
it has not done. The provision of the statute that the
tax shall attach at the decedent’s death, is not consis-
tent with such an intention. The property is not then
within the province, and the provincial power of taxa-
tion is only “within the province.”

Section 5 indicates an intention to tax the dece-
dent’s property at the time of its “passing,” and sub-
section 2 thereof, in the case of the non-domiciled dece-
dent, only property not outside, i.e., within the pro-

(1) 2 Cl. & T. 84. (2) 2CL & F. 48.
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vince at the time of his death. In other Words, the
statute in effect declares that the only property of a
non-domiciled decedent, which is subject to the tax, is
that which is within New Brunswick at the time of
his death. This view of the scope of the legislation
is emphasized by the exception in sub-section 2, of sec-
tion 5, of “outside” property of a non-domiciled dece-
dent, which is devised or transferred to a resident
beneficiary.

But is the tax imposed on the succession, or on
the property.itself? The statute says (section 5)
that “property * * * passing by will or.intestacy
* % * ghall be subject to a succession duty,” and it
distinetly declares this duty to be payable where the
property which “passes” is that of a non-domiciled de-
cedent, whether it be movable or immovable. This latter
fact would seem to raise a most serious, if not an in-
superable obstacle to construing this statute as impos-
ing a duty on the succession itself. Winans v. Attor-
ney-General (1), at pages 32 et seq., 39 et seq.

But it is said that we are bound by the decision of
this court in Lovitt v. Attorney-General of Nova
Scotia (2), to hold that the duty is imposed on the suc-
cession and not on the property. The Nova Scotia
statute there under consideration declared “subject to
a succession duty,”
all property situated or being within the province of Nova Scotia and

any interest therein or income therefrom, whether the deceased person
owning or entitled thereto last dwelt within the said province or not.

If the word “dwelt,” as here used, means “resided”’
as distinguished from “was domiciled,” this statute
may be construed as applicable only in the cases of

(1) [1910] A.C. 27. (2) 33 Can. S.C.R. 350.
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domiciled decedents and therefore clearly distinguish-
able from the New Brunswick Act; but if “dwelt,” as
used in the Nova Scotia Act, means “domiciled,” the
two Acts appear not to be distinguishable in substance,
and in that case this court was probably committed by
the decision in the 33rd volume to the view that the
duty imposed by these Acts is a tax on the succession.
Taschereau C.J., and Davies J., pointedly expressed
this opinion upon the Nova Scotia Act and, while
Armour J. is reported as merely agreeing in the dis-
missal of the appeal, on a careful examination of the
case, I can find no other ground on which he could well
have reached this result. Moreover, I am informed by
Mr. Justice Davies that this was in fact the late Mr.
Justice Armour’s ratio decidendi. But for this deci-
sion, with the most profound respect for these three
eminent judges, I would have been of the opinion ex-
pressed in that case by Mr. Justice Mills that, although
the occasion of the tax is the passing or succession,
and it is called a succession duty, yet it is upon the
property and not upon the succession that it is
fastened.

It may be questionable how far we should deem
ourselves bound, if it be not distinguishable, to follow
the deeision of the majority of this court in Lowvitt v.
Attorney-General of Nova Scotia(1l), in view of the
opinions since expressed in the House of Lords in
Winans v. Attorney-General(2), as to the scope of suc-
cession duties proper and the property on which they
are imposable. But it seems to me not necessary to
determine whether or not the former decision of this
court is indistinguishable or whether or not it should
be deemed still binding.

(1) 33 Can. S.CR. 350. (2) [1910] A.C. 2T.
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If the duty in question was intended to be a tax on

the succession, notwithstanding that it is payable in -

respect of the movable property of a non-domiciled
decedent, and that its amount is made in part to de-
pend upon the value of the whole estate, inasmuch as
the succession itself to movable property depends upon
the law of the decedent’s domicile and. the beneficiary
acquires his interest under and by virtue of that law
(Harding v. The Commissioner of Stamps for Queens-
land (1), at page 774), it would seem to have been
unnecessary to provide so explicitly that the tax shall
be payable in respect of property of a domiciled dece-
dent situate without the province. In the case of a
decedent domiciled elsewhere, the duty, though con-
fined to property situate in New Brunswick, if levied
on the succession would not be a taxation within the
province. Moreover, if the law requires the personal
representative to pay a tax on the succession, with a
right either to indemnity from the beneficiary or to
recoupment out of his property, the tax would savour
of the indirect. An instance of an indirect tax, given
by the Privy Council in Attorney-General v. Reed(2),
at page 143, is where “a person who pays it may be a
trustee, an administrator, a person who will have to be
indemnified by somebody else afterwards.” Because
the statute appears to me in terms to impose what it
calls a succession duty, not upon the succession, but,
by reason of the succession, upon the property itself
and also because, viewed as a tax on the succession,
it would, in the case of a movable property of non-
domiciled decedents, be ultra vires, unless bound by
Lovitt v. Attorney-General of Nova Scotia (3), to hold

(1) [1898] A.C. 769. (2) 10 App. Cas. 141.
{3) 33 Can. S.C.R. 350.
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otherwise, I conclude that the duty is a tax upon the
property itself.

If it is a tax upon the property, though payable in
the first instance by the personal representative, it is
his right to pay it out of, or to deduct it from, the pro-
perty passing through his hands, and I therefore deem
him merely the agent of the province to collect the tax
from the beneficiary upon whose property it is directly
imposed.

If the duty be a tax upon the succession to or acqui-
gition of the property of the decedent, its situs at his
death-is in the case of movable property not material.
But if it be a tax upon the property passing as dis-
tinguished from the succession to or acquisition of
such property, the situs of the property becomes a
matter of prime importance.

Although it is apparently well established in the
United States that, as a general rule, the situs of debts
for purposes of taxation is that of the domicile of the
creditor (and this seems to me the more logical rule:
Re State Tax on Foreign-held Bonds(l), at pages
318-9;) and a tax imposed by another State, in which
the debtor resided, has been held unconstitutional
(Wharton’s Conflict of Laws, 3-ed., pp. 171-2), under
the law of England which prevails in New Brunswick
it is equally well established that a simple contract
debt owing by an individual is property which has a
local situs where the debtor resides: Commissioner
of Stamps v. Hope(2), whereas the situs of specialty
debts and of debts represented by documents market-
able and transferable by delivery is “where the instru-
ments happen to be.” Winansv. The King(3), at pages

(1) 15 Wall. 300. (2) [1891] A.C. 476, at pp. 481-2.
(3) 190871 1 K.B. 1022.
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1026, 1030. That the artificial situs ascribed to debts
by English law rather than the situs of the domicile of
the creditor is the criterion for determining the lia-
bility of such property to taxation seems to be indi-
cated by Lord Hobhouse in delivering the judgment
of the Privy Council in Harding v. Commissioners of
Stamps for Queensland (1), at page 775. That this is
the test in a case of probate duty is well settled. Com-
missioner of Stamps V. Hope(2). And as pointed
‘out by Mr. Dicey, an English decision determining
liability or non-liability to probate duty is a decision
that the property affected was or was not situate in
England at the time of the decedent’s death. Conflict
of Laws (2 ed.), at page 313.

Were the debtor in the present case resident only
in New Brunswick, the debts evidenced by the deposit
receipts would, I think, have been taxable in that pro-
vince. Adapting language found in Attorney-General
V. Newman (8), “any property which can only be pro-
perly administered in the province is property situate
within the province according to the meaning which
ought properly to be attributed to those words in the
‘Succession Duty Act.”” But if payment of the de-
posit receipts held by the late Senator Lovitt was
exigible as well in London or Montreal as in St. John,
-can it be said that the debtor’s residence was suffici-
ently established at St. John to make the moneys
represented by the receipts property “within the pro-
vinee”” of New Brunswick?

That a corporation may for some purposes have
many residences may be conceded. For instance,
though its head office or chief place of business be else-

(1) [1898] A.C. 769. ' (2) [1891] A.C. 476.
(3) 31 OR. 340; 1 Ont. L.R. 511.
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where, if it has a place of business, an office or an
agency within a province, it may be resident there
for the purpose of conferring jurisdiction upon the
provincial courts. But if it be necessary to determine
what, for purposes of taxation, is the seat of the cor-
poration—what is the place at which it dwells or
carries on its business—what is its residence—there
are many authorities which indicate that it should be
regarded “as necessarily having its seat or centre of
operations in some one spot to the exclusion of all
others,” and that this will be “the centre where the
corporation resides, while the other establishments
are merely offices or agencies.” See decisions collected
in Foote’s Int. Law (2 ed.), pages 112-121, and in
Lindley on Companies (6 ed.), page 1223.

If a corporation, for the purpose of fixing the situs
of its debts not otherwise determined, should be
deemed resident in each province or state in which
it may have an agency, or place of business, it
is obvious that, as property of the creditor, every
such debt might be subjected to taxation in every
such province or state. It would seem unreason-
able, that the mere exigibility of a debt by legal
process at several places should suffice to render
that debt property subject to taxation at each of
such places. I should require unquestionable authority
to satisfy me that this is the law. Of course it is quite
competent for a sovereign legislature untrammelled by
constitutional limitations to declare any property,
wherever situate, taxable and to declare a corporation,
for any reason or without reason, resident within its
jurisdiction. The only restriction upon its power is
the limitation of inability to enforce its laws. But the
legislature of a British province, which is empowered
to impose only “taxation within the province,” cannot
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by legislative declaration make anything property
“within the province” which would not otherwise be
such according to the recognized principles of English
law. If it could, the constitutional limitation upon
its power would be a mere dead letter.

The inconvenience and injustice which might re-
sult in the case of an insolvent decedent, who leaves
property in several jurisdictions in each of which he
also leaves creditors, from a holding that, even for
purposes of administration, a debt due to him by a
corporation should be deemed property having a situs
wherever such corporation may have a branch, is
obvious. How would the doctrine that creditors within
the jurisdiction have a right to satisfaction of their
claims out of local assets in priority to foreign credi-
tors be applied? Would the accident of one ancillary
administrator rather than another first demanding
and obtaining payment of the debt determine the
rights in regard to it of the various creditors wherever
resident?

The sufficiency and the propriety of a grant of
letters of administration in respect of such property
by the consistorial court of the diocese within which
the general and chief business of the corporation was
carried on rather than by the court of another diocese
within which the corporation had an office and did
part of its business seems to be fairly deducible from
Ew parte Horne(1). The same idea that in respect
to money due to a decedent from a corporation its
residence for the purpose of fixing the situs of the
debt and thus making it bonum notabile is its chief
place of business runs through the decisions of Romilly

(1) 7 B. & C. 632.
11
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M.R., and of Giffard L.J., in the case of Fernandes’
Egxecutors(1).

In Willis v. Bank of England(2), at page 38, it is
pointed out that
though the statuyte, 7 Geo. IV. ch. 46, sec. 15, requires that bank post
bills issued by the branch banks shall be payable there as well as at

London, yet the converse has not been enacted, and the bank post
bills issued in London are not payable at the branch banks.

A not unreasonable inference from this decision is
that but for the statute the post bills issued by branch
banks would have been payable only at London.

There is a singular dearth of authority upon the
important question as to what should be deemed, for
purposes of taxation, the situs of a debt owing by
a corporation and exigible at more than one of
its establishments. But, in the absence of direct
authority, applying the principles which seem to
underlie decisions in cases somewhat cognate, and
deeming that to be the law which appears most con-
sonant with equity and-natural justice, I have reached
the conclusion that the situs of the debts represented
by the deposit receipts in question here was not at
St. John, N.B., but was either at Montreal or at Lon-
don—for the purposes of this action it matters not
which.

If this be not so, although their situs may not be
definitely outside, neither is it so clearly within New
Brunswick that these debts should be deemed subject
to the provincial power of taxation. If they are pro-
perty not “outside the province,” within the meaning
of that descriptive phrase in the New Brunswick
“Succession Duty Act,” so far as it includes them
that statute is, in my opinion, wltra vires.

(1) 5 Ch. App. 314. (2) 4 A. & E. 2.
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If the duty is imposed upon the succession itself, E’i‘j
rather than, as I think, fastened upon the property tovrrr
passing, and if it attaches in respect of the debts re- .. % e
presented by these deposit receipts, it is likewise, in
my opinion, not “taxation within the province.”

I would therefore allow the dppeal of the de-
fendants.

Anglin J.

Appeal allowed with costs.

Solicitor for the appellants: H. A. McKeown.
Solicitor for the respondent: William Pugsley.
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JOHN F. LEGER (SUPPLIANT)........ APPELLANT;
AND

HIS MAJESTY THE KING (REe-

....RESPONDENT.
SPONDENT) . oot iveveneanennsan

ON APPEAL FROM THE EXCHEQUER COURT OF CANADA.

Construction of statute—7 & 8 Edw. IV. ¢. 31, s. 2—GQovernment rail-
way—Fire from engine—N egligence—Damages.

By 7 & 8 Edw. IV. ch. 81, sec. 2, the Government of Canada is liable
for damage to property caused by a fire started by a locomotive
working on a government railway, whether its officers or ser-
vants are or are not negligent, and by a proviso the amount of
damages is limited if modern and efficient appliances have been
used and the officers or servants “have not otherwise been guilty
of any negligence.”

Held, Davies J. dissenting, that the expression “have not otherwise
been guilty of any negligence” means negligence in any respect
and not merely in the use of a locomotive equipped with modern
and efficient appliances.

Sparks from a locomotive set fire to the roof of a government build-
ing near the railway track and the fire was carried to and
destroyed private property. The roof of this building had on
several previous occasions caught fire in a similar way and the
government officials, though notified on many of such occasions,

* had only patched it up without repairing it properly.

Held, reversing the judgment of the Exchequer Court (12 Ex. C.R.
389), that the government officials were guilty of mnegligence in
having a building with a roof in such condition so near to the
track, and the owner of the property destroyed was entitled to
recover the total amount of his loss.

APPEAL from the judgment of the Exchequer Court
of Canada(1l) in favour of the suppliant, but limit-

*PRESENT:—Sir Charles Fitzpatrick C.J. and Girouard, Davies,
Idington, Duff and Anglin JJ.

(1) 12 Ex. C.R. 389.
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ing the amount of damages to $5,000 to be apportioned
among all the parties injured, the share of the suppli-
ant being $3,284.67.

The claim set forth in the petition of right in this
case was based on the provisions of the Act 7 & 8
Edw. VII. ch. 31, section 2, sub-section 2, which is as
follows :—

“2. Whenever damage is caused to property, by a
fire started by a railway locomotive working on the
railway, His Majesty, whether his officers or servants
have been guilty of negligence or not, shall be liable
for such damages: Provided that, if it is shewn that
modern and efficient appliances have been used and
that the officers or servants of His Majesty have not
otherwise been guilty of any negligence, the total
amount of compensation recoverable under this sub-
section shall not exceed five thousand dollars, and it
shall be apportioned among the parties who suffered
the loss as the court or judge determines.”

The suppliant’s property was destroyed by a fire
alleged, and found by the judgment appealed against,
to have originated from an engine operating on the
Intercolonial Railway at Bathurst, N.B., the sparks
from said engine setting fire to the roof of a freight
shed adjoining the track and spreading to the pro-
perty so destroyed. There was evidence, and the
Exchequer Court judge found, that this roof was in a
defective state. It was also shewn that it had, on
several previous occasions, caught fire in the same
way, and on most of such occasions the government
officials were notified, but only patched it up where
it was burned, without repairing it properly.

The suppliant claimed $17,000, damages, but the
trial judge held that the engine causing the damage
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was furnished with modern and efficient appliances;
that there was no proof that the officers or servants
of the government had been “otherwise guilty of negli-
gence” within the 'meaning of the Act above men-
tioned; and that the damages should, therefore, be
limited to $5,000. The suppliant appealed against
this assessment of damages.

Teed K.C. and Knowlton, for the appellant. Under
the first clause of sub-section 2 of the section in
question the Crown is liable to unlimited damages
in case of injury by fire from an engine operating on
its railway, and must bring itself within the saving
clause to get the advantage of the limitation. See
Cincinnati, New Orleans and Texas Railway Co. v.
Barker (1) ; Red Mountain Railicay Co. v. Blue(2).

Any negligence of the officers or servants of the
Crown contributing to the injury will deprive it of
the benefit of the saving clause, and in this case there
was negligence in leaving the roof of the freight shed
in such a condition that it would act as a fire trap.

Chrysler K.C. for the respondent. The failure to
repair the roof was mere non-feasance for which the
Crown is not liable.  Leprohon v. The Queen(3);
Sanitary Commissioners of Glibraltar v. Orfila(4).

The term “otherwise guilty of negligence” in the
sub-section means negligence in the operation of -the
engine and not negligence generally.

(1) 56 Am. & Eng. Rd. Cas. 106. (3) 4 Ex. C.R. 100.
(2) 39 Can. 8.C.R. 390. (4) 15 App. Cas. 400.
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THE CHIEF JUSTICE—I am of opinion that the ap-
peal should be allowed for the reasons given by Mr.
Justice Duff.

GIROUARD J.—I agree to allow this appeal with
costs,

Davies J.—This appeal turns upon the construction
to be given to section 2, ch. 31 of the Statutes of Can-
ada, 1908.

Sub-section 1 of that section declares the duty of
the officers and servants of King with respect to keep-
ing and maintaining the cleared land or right of way
free from combustible materials.

Sub-section 2 relates solely to a fire started by a
railway locomotive working on the ratlway. 1t creates
first an absolute liability for damages caused thereby
without limitation as to amount. The proviso intro-
ducing the limitation upon the extent of liability en-
acts that two things must be shewn to get the benefit
of that limitation; one that “modern and efficient ap-
pliances have been used”; the other “that the officers
and servants have not otherwise been guilty of any
negligence.” As to the first provision required, the
user of modern and efficient appliances, it relates
surely only to the particular railway locomotive caus-
ing the fire although those words of limitation are not
inserted in the clause. No reasonable construction
can extend the words beyond. Any proof offered of
the user of “modern and efficient appliances” other-
wise than with reference to the particular locomo-
tive would be foreign to the question to be tried. So
with regard to the second provision requiring proof
that the officers and servants have not otherwise been
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guilty of any negligence. The word “otherwise” ob-
viously refers to negligence in the manner of using
these modern and efficient appliances. You must have
the appliances called for by the statute first. Second-
ly, you must negative any negligence in their user.
“Otherwise” cannot in the connection in which it is
used apply to negligence of officers and servants not
in any way directly concerned in seeing that only
proper appliances are used or that, when supplied,
they are properly used. It does not seem reasonable
to extend the word to embrace negligence of officers
or servants not directly concerned with the one domin-
ant idea controlling the enactment. That idea is to
impose liability upon the railway for damages caused
by fires started by inefficient or negligently operated

- railway locomotives working on the road. The rail-

way must in any event provide the best locomotives,
and they must operate them without negligence. Even
when they have so provided and worked their locomo-
tives they must pay for damage up to $5,000 for fires
started by locomotives. The damage need not be
caused by sparks emitted. It may arise from ashes
dropped from the fire box or grate. If carelessly so
dropped the damage is unlimited as well as if caused
by emitted sparks through the smoke stack.

It may be also that the section is open to the con-
struction that negligence in the performance of the
duty enjoined in section 1 of keeping the road-bed clear
would entail unlimited liability in case of fire started
by a locomotive on such combustible material. Mr.
Chrysler seemed rather at the close of his argument to
avoid combatting the contention that it was so open.

As the point is one not necessary for us to deter-
mine in this case I would not express any opinion
upon it.
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As I cannot agree to the construction that the ELO
negligence spoken of in the section extends to negli- LE&ER
gence arising out of the condition of the roof of the TueKive.
station building which caught fire I think this appeal

must be dismissed.

Dayvies J.

IpiNgTON J.—The appellant having brought an ac-
tion in the Exchequer Court for damages sustained by
reason of a fire which destroyed his buildings was
awarded only the sum of $3,284.67 though the actual

"loss is claimed to have been $17,500.00.

The action is founded upon 7 & 8 Edw. VII. ch.
31, section 2, sub-section 2, enacted tﬁl}lue 3rd April, 1908,
which is as follows:—

2. Wherever damage is caused to property, by a fire started by
a railway locomotive working on the railway, His Majesty, whether
his officers or servants have been guilty of negligence or not, shall
be liable for such damages: Provided that, if it is shewn that modern
and efficient appliances have been used and that the officers or ser-
vants of His Majesty have not otherwise been guilty of any negli-
gence, the total amount of compensation recoverable under this sub-
gection shall not exceed five thousand dollars, and it shall be

apportioned among the parties who suffered the loss as the court or
judge determines.

The learned trial judge finds that in fact the fire
was started by a railway locomotive working on the
respondent’s railway setting fire to the shingles on
the roof of the freight shed of the said railway at
Bathurst, and spreading thence to the appellant’s
hotel about one hundred and twenty-five feet distant.

The liability to pay, as above provided, five thous-
and dollars distributable amongst the sufferers is not
denied save by the objection made by the respondent’s
counsel, that as the fire caught first on the roof and
spread thence it cannot be said to have been started
by the locomotive.
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This statement of the sequence of events presents
all there is in the argument for such a view and seems
to be met by the plain language of the Act. Such sub-
sidiary argument in support of this objection as was
attempted to be drawn from the history of cognate
legislation and changes therein seems worthless when
we find such changes actually remove the obscurity
existent in the prior legislation which might, if at all
relevant, have lent a slight colour to some such con-
tention.

The arguable ground taken by the learned trial-
judge that whilst the Act clearly creates a liability on
the facts he finds the damages must as a whole be
limited to the suni of five thousand dollars, is, I take it,
the real gi‘dund of resistance to the appeal.

But when the liability is created by the main part
of the sub-section, and by words plainly unlimited, we
must see if and how far the respondent is brought
within the excepting proviso before we can lessen the
responsibility primarily ereated.

There are just two things expressed as foundation
for excuse or relief. Both must exist.

One is that modern and efficient appliances have
been used.

I take it as tolerably clear from the language used
and the common knowledge of and the history of the
risks of fire from the sparks or cinders emitted from
the fire necessarily incident to the use of locomo-
tives that the appliances referred to are such as relate
to the construction and use of the locomotive, and
which may reduce such risks to a minimum.

It is found by the learmed trial judge that such
appliances were used and that factor is out of the
case.
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The second requirement to ensure immunity be-
yond the limit named is “that the officers or servants
of His Majesty have not otherwise been guilty of any
negligence.”

One or two observations seem necessary in regard
to the purpose and effect of this requirement. I sub-
mit, with respect, it has been misapprehended by the
learned trial judge.

In the first place it is, I repeat, the first part of
the sub-section that alone creates the liability.

It is not negligence that is the foundation of the
obligation at all.

True there may have been negligence which pro-
moted the emission of the sparks.

But whether negligence existed or not a new lia-
bility is created, and expressly covers primarily all
damages caused to property by fire started by a loco-
motive in use.

Previously to this enactment there was no lia-
bility on the part of the respondent for such claims
as this, no matter how much due to the negligence of
respondent’s servants.

And this new sub-section does not attempt directly
to create a new liability by directly resting it upon
negligence.

Heretofore the only legal claim against the Crown
for damages caused to property by negligence was that

to property on a public work, and expressly founded -

upon negligence.

This sub-section was to remedy that gross evil
endured so long.

It was, no doubt, intended, and I think manifestly
intended to put an end to such a state of things.
It is impossible to conceive when this is rightly
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1910 apprehended that the negligence in this sub-section

—_—

Leerr  referred to and had in view was some actionable negli-
o Kmmve. gence. The people for whom and their property in
Iding?n 5. respect of which a remedy was needed were not on

——  but beyond the pale of the public work, and abso-

lutely without remedy. Actionable negligence in their
relations to the Crown, in such regard had no exist-
ence.

To assume actionable negligence as alone that
which is meant in this proviso (when and where no
such thing exists) is to render the word and term of
the proviso a useless absurdity. We must give it a
meaning; and giving that conformable to the funda-
mental rule of its plain ordinary meaning is enough.

Bearing all these considerations in mind, I submit
the language of this sub-section is as clear and com-
prehensive as when read grammatically it is, and
doubtless was, intended to be.

The justice of it is manifest. If the servants of the
Crown have used proper appliances and not been negli-
gent in, or in respect of, any of these things that may
have been conducive to the injury suffered from the
working or use of the locomotive, he suffering must
bear the inevitable result of such use which is need-
ful for the common good.

On the other hand, if it is not the inevitable, after
due care has been taken, which has happened, the
consequences must fall where they in justice properly
belong.

At the same time, as a matter of expediency, the
loss arising from the inevitable has to the limited sum
named been imposed with a view to distributing part
of the burthen of the loss. As to the absolute justice
of this part of the remedy, opinions may differ, but
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as to the other, it embodies such absolute justice, we
should see it is not weakened in any way.

Let us apply this reasoning to this case.

The roof of the freight house which caught fire
that spread to the appellant’s property and destroyed
it was very old ; of shaky and curled up shingles; pre-
cisely the sort of thing to catch fire and spread it.

It caught fire seemingly from the use of respond-
ent’s locomotive on three different occasions within
the seven weeks immediately preceding that of the
25th of May occurrence, now in question. Remon-
strances of a most vigorous kind were made on one
or more of these occurrences with the local officers
of the road, and the need for a new roof pointed out,
and these representations apparently were transmit-
ted to proper authority. Beyond patching up, once
or twice, some of the holes burnt in this “fire trap”
by each fire, we do not hear of a single step having
been taken, to watch, to warn, to guard,‘or to protect
property in the neighbourhood, against such mani-
fest danger of fire being started by respondent’s work-
ing locomotives. ’

If that is not clear negligence within the plain
words used and a breach of this condition that the
statute requires to be observed by the officers and ser-
vants of the Crown to procure relief from the con-
sequences of starting a fire I am unable to understand
how grossly His Majesty’s servants and officers must
offend before their conduct can be called negligent.
Nor do I think we have to find out and accurately deter-
mine which man is to blame or what degree of auth-
ority he had.

Some one could have stopped the train if need be.
Some one could have done something. No one did
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anything. Some one near at hand ought to have had
the care assigned him of meeting such an emergency,
and if there was not such an one, that was negligence.

I agree with Mr. Justice Cassels that there may be
in law no duty to one’s neighbour to keep a roof in
repair. .

There is, however, a duty not to set it on fire when
there is a risk of the fire going to the neighbour’s pro-
perty. His Majesty’s servants and officers have been
long enough exempt from blame on that score. It
was high time such a state of things should end. We
must now, I submit, see to it that the scandal has
ended ; if possible, forever.

It was also argued that the negligence referred to
in the proviso of this second sub-section must have
reference to the negligence legislated against in the
first sub-section.

The first sub-section stood substantially as it reads
now in the Act for a long time before the second was
enacted.

It gave no express right of action; and of such use
as it was in the way of protecting any one in respect
of his property, that was given by another Act, but
confined to property on the railway.

This new sub-section is for the express purpose
of protecting people in respect of property off or be-
yond the railway. In regard to this latter class the
first sub-section was of no more use than a painted
image.

It has, though accidentally brought near to the
other, neither grammatical nor necessary legal rela-
tion to the subject matter most directly dealt with
by the new sub-section. Yet it may hereafter be of
some use in relation to the subject matters dealt with
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by the latter, as for example, in a case where the facts
may evoke its use to lielp but not necessarily to deter-
mine whether or not in a limited number of that class
of cases, negligence has existed.

It is, however, entirely beyond the range of what
we have to deal with in this case unless significance
is to be given to the transposition of words which took
place in it when the new sub-section was enacted and
added meaning given by the words “other unneces-
sary combustible material.”

It seems, I fear, impossible, having regard to the
ejusdem generis rule, to use these added words or the
whole sub-section, either to help or hinder the appli-
cation of a unique new law, which by the second sub-
section is brought into force over an old barbaric field
yet untouched by law, and is not and does not profess
in a legal sense any amendment of old law requiring us
to fit the old and new.

If, however, the added words ‘“unnecessary com-
bustible material” in the first sub-section can be read
as substantial change then they would cover this very
case, which I do not think legally possible, though
perhaps intended so by some one,

Another argument suggested was that the negli-
gence mentioned in this proviso might be something
not covered by modern appliances, but yet relative
to the locomotive or its use or management.

I am unable to agree in this. Indeed I am unable
to quite comprehend its application or that of the non-
feasance rule to this case, for the most obvious negli-
gence in this case is the unguarded use of the locomo-
tive in such a place, and under such dangerous condi-
tions as had been amply demonstrated to exist to the
knowledge of the officers of the road (as the learned
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judge remarked during the trial) whilst no means
taken to guard against the consequences of a fourth
setting of fire, by its use. It may be possible, by call-
ing things names to indicate passivity instead of activ-
ity, to frame an apparently logical, legal proposition
that would justify running a train across a half-broken
bridge or a locomotive emitting sparks beside a maga-
zine when left wide open and filled with gunpowder.
I cannot assent thereto.

I observe the learned judge anticipated a refer-
ence if any need arose to fix the amount of the damages
and hence we have no other alternative then direct it.

" I think the appeal should be allowed with costs, and
a judgment entered accordingly directing a reference
to ascertain the damages done appellant’s property by
the fire in question, for executing such a judgment of
reference, and the findings thereon and reservation of
costs of the reference to be disposed of by the judge
of the Exchequer Court.

Durr J.—1 think the enactment in question was
designed with a view to making the remedy against the
Crown available to persons suffering loss of property
by reason of fires started from locomotives on govern-
ment railways co-extensive with that enjoyed by them
under the “Railway Act” as against a railway com-
pany in respect of loss caused by fires started from a
locomotive on a railway not a government railway.

I think “negligence” in this enactment has the
meaning attributed to the word by lawyers — want of
care according to the circumstances. The legislature
is obviously speaking of incuria dans locum injurie —
to use Lord Cairns’ well-known formula; but I think

“the burden placed on the defence by the statute is to

acquit of any such incuric all His Majesty’s officers



VOL. XLIII.] SUPREME COURT OF CANADA.

and servants who in the course of their duty are
concerned with the econstruction or working of a
Government railway. .

I cannot entertain any doubt that the maintenance
of the station in the condition disclosed by the evidence
while engines emitting sparks were constantly passing
it was negligence in the sense mentioned. Any reason-
ably careful person must have seen that it was in the
circumstances a source of danger; and the failure to
take the necessary measures to prevent that comes

_clearly, to my thinking, within the language used.

To say that there was no duty to repair is merely
to beg the question. Nor does it help the matter to
describe the default of the department as nonfeasance
merely. You cannot properly confine your view to the
failure to repair alone; you must take that together
with the fact that the station was a part of an operat-
ing railway. Moreover, on any strict application of
principle the fault charged in this case cannot be
described as mere nonfeasance. A private individual
or a public body erecting a structure which unless it
should be kept in repair would, to the apprehension of
reasonable persons, be likely to become a source of
danger to property in the neighbourhood would incur
an obligation to keep it in repair; and if by reason of
the failure to do so the structure should become a nuis-
ance the person or body maintaining it would be re-
sponsible as if such person or body had caused the
nuisance directly. Pictou v. Geldert(1l). Before the
passing of the statute no such liability would have
rested upon the Crown in such circumstances; but it
was to remedy this grievance that the enactment was
passed.

The appeal should be allowed with costs.

12 (1) [1893] A.C. 524, at 531.
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1_?’1_? ANGLIN J.—This action was brought in the Ex-

Leeez  chequer Court to recover damages from the Crown
THEQIJ{ING_ for the destruction of the suppliant’s hotel premises
Anglin . by fire communicated from the freight sheds of the

—  Intercolonial Railway at Bathurst. The learned trial

' judge found that the fire originated from sparks emit-

ted from an Intercolonial engine, which was “equip-
ped with all modern and efficient appliances,” and
that it was established that the respondent was not
liable for “negligence in operating an engine defec-
tively equipped.” The learned judge further found
that the roof of the freight shed was in a defective
state of repair, and in such a condition as to make a
fire more probable than if it were in good repair. He,
however, held that the liability of the respondent was
limited to a proper proportion of the sum of $5,000,
that being the maximum amount recoverable where

it is shewn that modern and efficient appliances have been used and
that the officers or servants of His' Majesty have not otherwise been
guilty of negligence (7 & 8 Edw. VIL. ch. 31, sec. 2, sub-see. 2),

his opinion apparently being that the only negligence
which the statute requires the Crown to negative is
negligence consisting in the use of an engine lacking
modern and efficient appliances.

Whatever right of action the plaintiff may have, whe-
ther it be for limited or for unrestricted damages, is
conferred by the Dominion statute, and the jurisdie-
tion of the Exchequer Court under section 20(d),
R.S.C. ch. 140, to entertain the suppliant’s claim,
though questioned by the respondent, is in my opinion
incontrovertible. :

I am also of opinion that the application of the sta-
tute under which the suppliant claims is not confined
to fires directly caused by a locomotive, but extends
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to fires communicated from buildings in or upon
which fire has been started by a locomotive.

By this appeal the suppliant seeks judgment for
the full amount of damages which he has sustained in
lieu of the restricted damages awarded in the Exche-
quer Court. His right to full damages depends on the
construction of the words in the statute —

-that the officers or servants of His Majesty have not otherwise been
guilty of any negligence.

With respect, I am of opinion that the very pres-

ence of these words following the words, “if it is shewn -

that modern and efficient appliances have been used”
makes it clear that they were meant to cover negli-
gence other than the use of an engine lacking modern
and efficient appliances. If restricted to such negli-
gence they would have no effect whatever, and would
be a wholly unnecessary provision. What other neg-
ligence are they meant to cover ? In themselves they
are broad enough to cover any negligence of any
officer or servant of His Majesty which occasioned
the damage complained of.

While, as I now read it, I find nothing in the see-
tion which would justifv restricting the application
of this broad and comprehensive language to negli-
gence in the operation of the locomotive, I desire to
leave open the question whether other kinds of negli-
gence should or should not be deemed to be included.

Assuming that the provision should be restricted
to negligence in the operation of a locomotive — the
narrowest construction of which it can possibly admit,
— such negligence has, in my opinion, not been dis-
proved ; and the statute puts upon the Crown the bhur-
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four or five weeks before the occurrence of the fire
121, :
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in question three other fires were started on the roof
of the same freight shed in circumstances which leave
practically no room for-doubt that they also were
caused by sparks from passing locomotives. These
fires were all duly reported to the proper railway
authorities and repairs were from time to time made
of the injuries done to the roof on these occasions.
There is in evidence a report made by the station
agent at Bathurst to the district superintendent at
Campbellton that

. the roof of the shed is in a very bad condition and should be shingled -

at once or there will be a serious loss some day,

and it is shewn that upon this report a carpenter was
sent to make some repairs. He says:—

I found the roof—a good many shingles were loose; the wire nails
had rotted off between the boards and the shingles, as they always
do; and I nailed some of them down, but I did not nail the whole

roof. * * * T did not nail down all that required nailing. * * *#
I think it was very bad.

There is no evidence that it was because there was
not an appropriation for the purpose or for any other
sufficient reason that the roof was mnot renewed or
adequately repaired. Nevertheless, with the roof in
this dangerous condition to the knowledge of the re-
sponsible officers of the railway, a spark-throwing
locomotive was allowed to be operated in immediate
proximity to it, and, so far as the evidence dis-
closes, without any instructions being given to take
any precaution whatever to prevent fire being thus
caused. Not only has the Crown in my opinion failed
to shew that there was not negligence in operating the
locomotive in these circumstances as it was operated,
but, if that be necessary, such negligence is sufficient-
ly established by affirmative evidence.
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I would, therefore, allow this appeal and would 1919
direct judgment for the suppliant for the full amount LEGER
of damages sustained by him to be ascertained by a T=r Kive.
reference in the Exchequer Court as indicated in the Anghn J
judgment of Mr. Justice Cassels. The suppliant
should have his costs of this appeal, and of the action
in the Exchequer Court including the costs of the
reference. '

Appeal allowed with costs.

Solicitor for the appellant: M. G. Teed.
Solicitor for the respondent: E. L. Newcombe.
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THE ELECTRIC FIREPROGFING
COMPANY OF OANADA ( DeE- APPELLANTS ;
FENDANTS) .. oot ieiniinnannnennn

AND

THE ELECTRIC FIREPROOFING }
COMPANY (PLAINTIFFS) ........ RESPONDENTS.

ON APPEAL FROM THE SUPERIOR COURT OF THE PROVINCE
OF QUEBEC SITTING IN REVIEW AT MONTREAL.
Contract—Assignment of patent rights—Implied warranty—Privity—:
Validity of patent—Caveat emptor—Noveliy—Combination—
New and useful results.

In the absence of an express agreement or of svecial circumstances
from which warranty might be implied, an assignment of “all
the right, title and interest” in a patent of invention does not
import any warranty on the part of the assignor as to the
validity of the patent. Judgment appealed from (Q.R. 34 S.C.
388) affirmed.

Per Idington J.—In the present case the patents were valid.

APPEAL from the judgment of the Superior Court,
sitting in review (1) at Montreal, by which the judg-
ment of Dunlop J., at the trial (2), was affirmed.

The appellants were incorporated, in Canada, for
the purpose of purchasing and exploiting two Cana-
dian patents of invention of which the respondents,
an American company, were owners. The firm of Still-
man & Hall, acting as brokers or agents, were the in-
termediaries through whom the sale of the patent

*PrESENT: Sir Charles Fitzpatrick C.J. and Girouard, Davies,
Idington, Duff and Anglin JJ.

(1) QR. 34 S.C. 388. (2) Q.R. 31 8.C. 34.
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rights was effected. They obtained an assignment
of the patent rights from the American company and
afterwards transferred them to the Canadian com-
pany. The consideration for which these rights were

sold to the Canadian company was $100,000, of which’

$25,000 was paid in cash and $75,000 in first mortgage
bonds of that company. The bonds were handed over
to the American company, and, on default in payment,
they brought an action to recover $9,870.81 for over-
due interest thereon, and, by an admission subse-
quently filed, credited the Canadian company with
$}5,653.'14, leaving a balance of $4,217.67 due on their
claim. The Canadian company pleaded that the
patents, on the sale of which the bonds were delivered,
were invalid and that there was, therefore, no con-
- sideration given for the bonds. By a cross-demand
the Canadian company sought to recover back the
$5,653.14 which they had paid. They also instituted a
separate action against the American company to have
the invalidity of the patents declared and the sale and
transfer of the patent rights cancelled and set aside
for want of consideration; they claimed the return
of the $25,000 paid in cash on account of the pur-
chase price and that the bonds should be declared null
and void and delivered up for cancellation. The firm
of Stillman & Hall were made parties to the latter
action, as were likewise the Montreal Trust and De-
posit Company, the trustees for the bondholders, and
the bonds were attached by means of a conservatory
order. Stillman & Hall appeared to the action and sub-
mitted themselves to justice. The American company
pleaded that there was no privity of contract between
them and the Canadian company in regard to the sale
of the patent rights; that they had sold direct to Still-
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man & Hall who, in turn, had sold to the Canadian
company, and that there was no warranty as to the
validity of the patents.

At the trial, Dunlop J. entered a judgment for the

-balance of $4,217.67 in the action by the American

company, and dismissed the cross-demand and the .
action by the Canadian company. By the judgment
appealed from, the Court of Review confirmed these
judgments but on different grounds, the question as to
the validity of the patents not being considered, and it
was held that there was no privity of contract between
the American and Canadian companies and that there
had been no warranty as to the validity of the patents.

Atwater K.C. and Duclos K.C. appeared for the
appellants.
J. H. Martin IC.C. for the respondents.

THE CHIEF JUSTICE and GIROUARD J. were of opin-
ion that the appeal should be dismissed with costs for
the reasons given in the court below.

DAviEs J.—One of the grounds upon which Archi-
bald J., speaking for the Court of Review, dismissed
this appeal substantially was that, in the absence of
special language in the assignment of a patent or of
special circumstances giving rise to an implication of
warranty, there is in law no such implication of war-
ranty of the indefeasibility of the patent arising out
of its assignment. There was no special language in
the assignment in this appeal and no special circum-
stances which could give rise to any.such implied war-
ranty. On the contrary the language in the assign-
ment from the respondents to Stillman & Hall only
purports to transfer “all the right, title and interest”
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of the assignors, while the assignment from Stillman & 1_910
Hall to the appellants is an ordinary one containing Erecrric
: FIREPROOF-

no special language whatever. ™6 Co.
On this ground and for the reasons given by Archi- oF C‘:}_\TADA
bald J. in support of it, I would, without expressing F%Egg;g

any opinion upon the validity of the patents, dismiss 1xe Co.
this appeal with costs. Davies J.

IpiNgTON J.—T think the patents in question herein
are both valid.

; It is therefore unnecessary for me to follow the
several other matters dealt with at such length in
argument.

Nor do I see any useful purpose I can serve by fol-
lowing at great length the question of the validity of
these patents.

The subject can be made a wide one. The mazes
we are invited in this case to follow, by some of the
quotations, snatched from their surroundings in cases
that had come under the adjudication of some of the
highest authorities, ought to warn us.

We have, amongst others, an apparent quotation,
accidentally no doubt attributed to Lord Cairns, which
was not his production at all, but a deduction of Lord
Davey from what Lord Cairns had said.

I am not quite sure whether or not that master
mind would have adopted it as amplified and I submit
extended.

Nor am I quite sure that other high authorities
would subscribe to and find applicable to this case
arising on our statute some of the quotations given
and attributed respectively to each of them.

Our statute defines what is patentable. I am not
clear that the ground it covers is identical with that



186

1910
—
ELECTRIC
FI1REPROOF-
~e Co.
OF CANADA
.
ELECTRIC
FIREPROOF-
e Co.

Idington J.

SUPREME COURT OF CANADA. [VOL. XLIII.

portion of the Royal Prerogative reserved and pre-
served by statute as the foundation in England for
grants of the like kind of rights. .

Invaluable as is the long line of authority moulding
the limits of the latter basis for a grant we must not
forget that the basis here rests upon an express statu-
tory limitation, not by any means quite identical with
the other.

" These different foundations for grants of patents
are liable to produce and perhaps are producing
widely different results.

Our statute provides for a patent issuing to

any person who has invented any new and useful art, machine, manu-
facture or composition of matter or any. new and useful improvement
in any art, machine, manufacture or composition of matter which
was not known or used by any other persom before his invention
thereof and which has not been in public use or on sale with the

" consent or allowance of the inventor thereof, ete.

Apply this to the Lina Schuler patent and we have
to find in her specification a description of some new
“manufacture or composition of matter” ‘which will
answer thereto as that is the only one of the several
subjects given which may cover it.

It is admitted the composition need not be a
chemical, but may be a mechanical one. Yet stress is
laid on the objection that it is claimed in a solidified
form. When the necessity for a chemical composition
is abandoned I fail to comprehend this objection. It is
explained in evidence how it operates when brought in
contact with heat and how the consequent dissolution
of each element varying in length of time and shape of
results helps to supplement and aid the action of the
other.

It is obvious that the reduction to a fluid state at
that stage of its existence before use and up to a cer-
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tain point of use might render or be supposed to render
the composition less effective.

It is equally obvious that this reduction may be
permissible in an attempt to apply the material to any
substance preparatively and in anticipation of heat
reaching it.

No composition of matter can of itself and without
some directing intelligence avail anything.

It is objected that the mere discovery of some
natural law is not patentable and the high authority
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of Lord Lindley is cited in one of these inapt quota-

tions I have referred to.

When we have regard to the fact that he illus-
trated his meaning by reference to Volta’s discovery of
the effect of an electric current from the battery upon
a frog’s leg its relevance here is not quite apparent.

This claim to invention is not of that nature at all;
yet the other alternative is with curious inconsistency
put in argument against this patentee’s claim that it
does not disclose -any discovery but uses things and
principles of action therein already discovered.

That pi‘ocess or combination of such processes of
reasoning would, if logically extended, destroy any
patent for or in relation to composition of matter.

The appellant is on safer ground when attacking
the claim to novelty in this case.

The allusion in the course of the trial to the chemi-
cal discoveries of Gay-Lussac fell short for want of
any allusion in the report thereof to this combination
claimed here. .

The article in the Journal of the Society of Arts in
1859 came nearer, but for obvious reasons seems to
have been abandoned before us.

The bald nature of the claim was much and rightly
pressed upon our consideration.
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It seems to me we must, as in regard to all other
documents of this kind, in order to understand the
claim, read the whole specification.

And when we do that the claim appears clear
enough I think.

Meaning is thus given to the words “in about the
proportions specified.”

It would have been unwise to lay down any pro-
portionate line requiring the observance of absolute
mathematical precision for mixing the composition,
Indeed, it might have rendered the workability of the
process an impossibility and thus have been self-de-
structive.

However that may be, the substantial nature of
what is to be done and adhered to is clear enough I
think. '

The objections taken to the other patent of Bachert
and O’Neill seem to be, if they mean anything, that
which would logically deprive any one applying for a
process patent of the right to use common knowledge
in working out the design intended.

It does not seem to me that the using of all this
common knowledge that appears resorted to would
have enabled any ordinary man, possessed of the same
and ordinarily skilled in the subject, to turn such
knowledge as of course and without some inventive
faculty to account in the way these patentees have
done.

I think, assuming all that has been urged on us,
that real inventive faculty is shewn.

‘What Lord Cairns in fact did say in the case of
Harrison v. The Anderston Foundry Company (1), is
herein helpful and most instructive, and especially so

(1) 1 App. Cas. 574.
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when we have regard to the matters to be solved rela-
tive to these objections to this latter patent.

And the amplification and extension thereof made
and applied by Lord Davey relying thereon in the case
of Patent Exploitation Ltd. v. Siemens Bros. & Co.(1),
where he says,
the combination itself constitutes the novelty and merit of the inven-
tion. It is sufficient for the validity of the patent if the con_lbination,
being the result of thought and experience, is new, and produces
some new result or an old result in a more useful and beneficial way,
may well be applied as to both patents here in
question.

I think the appeal must be dismissed with costs.

DurFF J.—1In the absence of some language or some
surrounding circumstances indicating a contrary in-
tention the parties to the assignment of a patent of
invention are, I think, presumed to be selling and
buying such rights only as the letters patent them-
selves conferred upon the patentee. If, for want of
novelty in the alleged invention, or upon other
grounds, it should happen that the letters patent did
not operate to vest in the patentee the monopoly it
proposed to create, the assignor is presumed to have
said caveat emptor. This presumption — which is
really the basis of the English rule upon the subject
— is no artificial rule, but arises inevitably from con-
sidering the transaction in the way in which mercan-
tile contracts must be considered for the purpose of
arriving at the intention of the parties in a particular
event respecting which they have made no express
stipulation, there being no specific rule of law applic-
able, viz.: of assuming that the parties both intended

(1) 21 Cutler 541.
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1910 to stipulate what was fair and reasonable having re-

FELEcV;mc gard to the character of the transaction and the sub-
IREPROOF- . . . . .

NG C; Ject-matter dealt with. Looking at such a transaction
oF CANADA - in this way the question is: What would the parties, as

P?g:g;g reasonable business men, be expected to stipulate as

1va Co.  to the burden of the risk of attack if the point should

pufg. be raised during the negotiations? Nobody can doubt

~  that in the absence of special circumstances, unless the

matter was not to be made the subject of a special bar-

gain involving a special consideration moving to the

vendor, the parties to the sale of a Canadian patent

would agree that the risk should be borne by the
vendee.

The judgment of Archibald J. demonstrates, I

think, that this is the rule in force in the Province of

Quebec.

ANGLIN J.—A perusal of the documents and cor- .
respondence filed as exhibits has satisfied me that it is
not possible to interfere with the finding of the
Court of Review that Stiliman & Hall, Limited, did
not act as agents for the respondents, as the appellants
allege, but were in fact purchasers from the respond-
ents and vendors to the appellants of the Canadian
patents in question. If there were any agency on the
part of Stillman & Hall, Limited, the correspondence,
with the exception of one letter, Exhibit D1, is more
congistent with their having been agents of the appel-
lants in these transactions than with their having
been, as the appellants contend, agents for the respond-
ents. But the transactions themselves took the form of
a sale from the American company to Stillman & Hall
and a resale from Stillman & Hall to the Canadian
company for a different and a much larger considera-
tion, effected by a contract involving other matters
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to %vhich the larger consideration also related. No
adequate or satisfactory explanation why the trans-
actions should have assumed this form, if Stillman &
Hall acted merely as brokers, is given by the appel-
lants or by the witnesses who assert that there was a
direct sale from the American company to the Cana-
dian company through Stillman & Hall actmg as
agents for the former.

Having regard to the nature of and the circum-
stances attending the transaction, there is nothing in
the facts, that the cheque of the Canadian company in
their favour was immediately indorsed over by Still-
man & Hall to the American company and that the
bonds in question remained in the possession of Still-
man & Hall only for a few hours and were then handed
over by them to the American company, inconsistent
with their having been in fact purchasers from the
American company and vendors to the C(Canadian
company.

The evidence of Mr. Stillman asserting that Still-
man & Hall acted as agents for the American compény
is flatly contradicted by Mr. Pressinger, who says that
in no sense did Stillman & Hall act as agents for the
American company, and, again contradicting Mr.
" Stillman, that no commission was paid to Stillman &
Hall by the American company.

The finding of the learned trial judge that Still-
man & Hall were in fact agents for the American com-
pany does not rest upon the credibility of the witnesses
whose testimony he heard, but is an inference drawn
by him from the admitted facts and the documents in
evidence. The proper inference on this question the
Court of Review was in quite as favourable a position
to draw as was the trial judge. I am therefore of opin-
ion that the finding of the Court of Review that there
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is no lien de droit, or privity of contract, between the
appellants and the respondents, which entitles the
former to plead failure of consideration or breach of
warranty as a defence to the claim of the latter, should
be maintained.

I also agree in the conclusion of the Court of Re-
view that on an ordinary mere assignment of a patent,
and in this case a fortiori having regard to the form of
the respondents’ contract, which imports merely a sale
of “all the right, title and interest” of the vendors, the
invalidity of the patents, if established, would not
amount to such a total failure of consideration, or
breach of implied warranty of title as would enable
the appellants to resist the claim of the respondents
for payment according to the tenor of the bonds held
by them. Only proof of fraud would entitle the appel-
lants in the circumstances of this case to relief on
these grounds; and of fraud there is not a scintilla
of evidence.

The sale and the assignments of the patents by the
respondents took place in New York and were made to
a New Jersey corporation. The construction of the
contract of sale and of the assignments is therefore
governed by the law of one or other of these States.
Upon a personal examination of the authorities I find
that the law in both these States in regard to the effect
of an assignment of patents appears to be the same as
the law of England. Caveat emptor is the rule which
obtains. The leading American cases are collected in
Walker on Patents (4 ed.), secs. 283-4. The leading
English authorities will be found in Terrell on Patents
(4 ed.), pp. 214 et seq., and Frost on Patents (3 ed.),
Vol. 2, pp. 118 et seq. DBut the fact of the similarity
of the law of the States of New York and New Jersey
to that of England was not proved as it should have
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been by expert evidence. In the absence of such evi-
dence, however, there is a presumption, on which the
Court of Review may have proceeded, that the foreign
law applicable to any contract with which the court is
called upon to deal is similar to the lex fori.

If the question under consideration were the valid-
ity of the patents or their assignability I should have
no hesitation in holding that, although this action was
tried in a eivil court of the Province of Quebec, the
lex fori applicable was that of England. As pointed
out by Archibald J., the patent law of Lower Canada
is English in its origin. See The Ottawa and Hull
Power and Manufacturing Co. v. Murphy (1), at page
231, and Bondier v. Dépatie(2), at page 237. “Patents
of invention and discovery” are enumerated in the 91st
section of the “British North America Act, 1867,” as
a subject within the exclusive legislative -authority
of the Parliament, of Canada and that Parliament has
legislated with regard to the nature and effect of
patents and their assignability. Upon these matters
the law is the same in my opinion throughout Canada
and so far as it is not declared by Dominion legislation
must be determined by the principles of English law
as defined in English decisions and in those of our
own courts.

We are not, however, now dealing with'a question
of the validity of the patents, of their assignability,
or of the efficacy of the assignments executed. The
matter under consideration is the proper construction
to be given to contracts of sale and assignment.
Although the subject-matter of these contracts hap-
pens to be patent rights it is difficult to understand on
what ground in determining this question of construec-

(1) Q.R. 15 K.B. 230. {(2) 3 Dor. Q.B. 233,
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tion the courts of the Province of Quebee, or we as an
appellate court for that province, would be justified in
disregarding the principles of the civil law.

Three Quebec cases have been cited to us in each of
which it is alleged the invalidity of a patent has been
held to be a good defence to an action to recover the
consideration or part of the consideration for its sale.
These cases are Déry et al. v. Hamel(1) ; Perrault v.
Normandin (2) ; and Almour v. Cable(3). In the first
case the court found in the document of assignment
“une description qui équivaut a4 une garantie.” In the
second, the sale was not of a patent but of a pretended
secret process. In the third case the Court of King’s
Bench held
that the appellant has proved that no value was given for the promis-
sory note sued upon in this case and that the pretended patent right
sold to the appellant was not for any new or useful invention.

These appear to be two distinet findings. The court
does not assign as its reason for holding that there was
no value given for the note the other fact found that
the patent was not for a new and useful invention.
The report of the case is exceedingly meagre and it
may well be that the court deemed the conduct of the
respondents fraudulent. I would hesitate to regard
this case as an authority for the proposition that upon
a bare assignment of patent, in the absence of any evi-
dence of fraud, its invalidity would afford a defence
on the ground of a complete failure of consideration
or a breach of implied warranty of title.

Turning from the jurisprudence of the Province

" of Quebec to that of France, there has been no doubt

a considerable mass of judicial opinion in support of

(1) 11 QL.R. 24. (2) 31 L.C. Jur. 118.
(3) 31 L.C. Jur. 157.
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the proposition that an assignment of a patent does
import a warranty of its validity. But in France the
doctrine of the civil law on this question appears to be
in a state of mutation. According to the opinions of
such distinguished ‘modern writers as Pouillet (Bre-
vets d’Invention, 4 ed., pp. 246-7, 250), Allart and
' Pataille, cited by Pouillet and referred to by Archi-
bald J., in the Court of Review and by counsel for the
respondents in their factum, the assignment of a
patent does not per se import any warranty of its
validity. A contract for the sale of a patent is re:
~garded by these authors as speculative in character,
the purchaser acquiring the claim of his vendor for
what it may be worth and taking all chances as to its
validity. This seems to me to be the true view of the
nature of the contracts here in question.
Looking at the matter in the light of what should,
I think, be deemed common knowledge—that upon
the sale of a patent right the real subject of sale is the
* vendor’s claim to the exclusive rights which the patent,
if valid, gives to him, and that the purchaser acquires
that claim knowing that it is subject to attack and that
the patent itself carries.no guarantee of validity—the
“thing sold,” in the case of the ordinary assignment of
patent rights, should in my opinion be deemed to be
not a patent impliedly warranted valid but the claim
of the vendor, be it good or bad, for what it may be
worth. That this is the true subject of sale is in my
opinion indisputable where, as here, the assigninent

is not of the patent itself, but of all the “right, title

and interest” of the assignor therein.

Moreover, it is highly desirable, inasmuch as the
validity of patents, their assignability and the form in
which assignments may be made are subjects of
Dominion legislation, that upon such an incident of
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the assignment of a patent as the implication of a war-
ranty of its validity the lex fori throughout Canada
should be the same. In my opinion, in view of the
opinions of French authors to which I have referred,
it may be held to be the same; and, whether we look to
the civil law to ascertain the proper construction of
the assignments of patents here in question because
this action was brought in the courts of Quebec, or to
the principles of English law for the reason suggested
by Archibald J., that the patent law administered in
Quebec is English in its origin, the result will be the
same.

I therefore agree with the conclusion of the Court
of Review, that invalidity of the patents, if established,
would not amount either to a failure of consideration
or to a breach of warranty which would serve as a
defence to this action.

In the view I have taken it is unnecessary to ex-
press an opinion upon the validity of the patents. But
I do not wish it to be understood that I have formed a
view adverse to the respondents on this question.

I would dismiss this appeal with costs.

Appeal dismissed with costs.

Solicitors for the appellants: Atwater, Duclos, Bond
& Meagher.
Solicitors for the respondents: Foster. Martin, Mann
& MacK innon.
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THE MONTREAL STREET RAIL-
WAY COMPANY.....ovvvnennss APPELLANTS;
AND
THE CITY OF MONTREAL......... RESPONDENT.

ON APPEAL FROM THE BOARD OF RAILWAY JOMMISSIONERS
FOR CANADA.

Tramway—Provincial railway—“Through traffic’—Constituiional
law—Legislative jurisdiction—Powers of Board of Railway Com-
missioners—Construction of statute—R.8.C. (1906) c. 87, s. 8(b)
—“B. N. A. Act,” 1867, ss. 91, 92.

“The Railway Act,” R.S.C. (1906) ch. 37, does not confer power on
the Board of Railway Commissioners for Canada to make orders
respecting through traffic over a provincial railway or tramway
which connects with or crosses a railway subject to the auth-
ority of the Parliament of Canada. Davies and Anglin JJ contra.

Per Fitzpatrick C.J. and Girouard and Duff JJ.—The provisions of
sub-section (b) of section 8 of the “Railway Act” are ulira vires
of the Parliament of Canada.

APPEAL from an order of the Board of Railway
Commissioners for Canada which directed the Mon-
treal Park and Island Railway Company to grant the
same facilities in regard to passenger rates and ser-
vice to the citizens of Mount Royal Ward, in the City
of Montreal, as were given to the residents of an ad-
jacent municipality, to enter into arrangements with
the appellants to carry the order into effect, and order-
ing the appellants to enter into the necessary agree-
ments. -

The City of Montreal, on 1st February, 1909,

*PRESENT:—Sir Charles Fitzpatrick C.J. and Girouard, Davies,
Idington, Duff and Anglin JJ.
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1909 Jodged a complaint with the Board of Railway Com-

——

Mé)g:g:h missioners against the Montreal Park and Island Rail-

Rv.Co. way Company (which operates a tramway subject to

crrwor  the authority of the Parliament of Canada, confined

MONTREAL. within the limits of the Island of Montreal), alleging,

amongst other things, that that company refused to

place the citizens residing in Mount Royal Ward, in

the City of Montreal, on the same footing as those of

the Town of Notre Dame de Grice and the Town of

Outremont, municipalities of which the boundaries are

contiguous to the City of Montreal, and complaining

of the rates charged for the carriage of passengers in

the service and operation of the tramway. At the

time of the complaint, and for some time previously,

the Montreal Park and Island Railway was connected

with the tramway of the appellants, which is a railway

authorized by the legislature of the Province of Que-

bec and subject to its jurisdiction. On the 6th of

April, 1909, the Board ordered that the appellants

should be made a party in the proceedings before them

upon the complaint and to shew cause why they should

not join with the Montreal Park and Island Railway

Company in establishing a through route and through

rates for the service in the operation of their tramway.

After hearing the parties upon the application, the

Board, on the 4th of May, 1909, made the order now

appealed from, of which the operative part was as
follows:—

“TIt is ordered that the Montreal Park and Island
Railway Company be and it is hereby directed to grant
the same facilities in the way of services and opera-
tion, including the rates to be charged by it, to the
people residing in the said Mount Royal Ward that it
grants to the people residing in the Town of Notre-
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Dame de Gréce; and that it forthwith enter into the
Decessary agreements for the purpose of removing
the said unjust disecrimination; and that, with respect
to through traffic over the Montreal Street Railway,
the Montreal Street Railway Company be and it is
hereby required to enter into any agreement or agree-
ments that may be necessary to enable the Montreal
Park and Island Railway Company to carry out the
provisions of this order.”

The appellants contended that, upon the true con-
struction of section B8 of ‘“The Railway Act” and of
sections 91 and 92 of the “British North America Act,
1867,” the Board had no jurisdiction over their tram-
way ; and that, being a provincial corporation operat-
ing a provineial tramway only in the Island of Mon-
treal and having no connections with any railway or
tramway outside the Province of Quebec, neither their
company nor their tramway was subject to the pro-
visions of the Dominion “Railway Act,” nor to the
jurisdiction of the Board.

Special leave to appeal was granted, under the
provisions of section 56 of the “Railway Act,” by Mr.
Justice Duff, on the question —

“Whether, upon a true construction of sections 91
and 92 of the “British North America Act, 1867, and
of section 8 of the “Railway Act” of Canada, the Mon-
treal Street Railway Company are subject, in respect
to through traffic with the Montreal Park and Island
Railway Company to the jurisdiction of the Board of
Railway Commissioners for Canada.”

Aimé Geoffrion K.C. and F. Meredith K.C. (Hague
with them), for the appellants.
Atwater K.C. and. Butler for the respondent.
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TeE CHIEF JUSTICE—I am of opinion that the
appeal should be allowed for the reasons given by Mr.
Justice Duff.

GIROUARD J.—I agree with my brother Duff.

If the incidental or ancillary rule is to be applied
in a case like this, then the power of the provincial
legislatures under section 92, sub-section 10, of the
“British North America Act, 1867,” with regard to
local railways is simply wiped out. To-day the ques-
tion may be oniy the transportation of persons, to-
morrow it may involve the carriage of goods and even
perishable articles and, as a consequence, the supply
of refrigerators, cars, cold storage warehouses, switch-
ing and stations.

I think the appeal of the Montreal Street Railway
Company should be allowed with costs.

Davies J. (dissenting).—Appeal from an order of
the Board of Railway Commissioners respecting
“through freight.”

The “British North America Act, 1867,” in the dis-
tribution of legislative powers between the Dominion
Parliament and provincial legislatures expressly ex-
cepts, in section 92, from the class of “local works and
undertakings’” assigned to provincial legislatures, in
addition to those undertakings which connected one of
the provinces with another or which extended beyond
the limits of the province and others specifically de-
scribed, the following —
sub-section (c)—such works as although wholly situate within the

province are before or after their execution declared by the Parlia-
ment of Canada to be for the general advantage of Canada, ete.

Section 91 confers on the Parliament of Canada exclu-
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sive legislative authority over all classes of subjects so
expressly excepted from section 92.

The Montreal Park and Island Railway originally
constructed under a provincial charter was such a
work, and, being declared by Parliament to be “for the
general advantage of Canada” became a Dominion
railway subject in all respects to the legislative powers
of the Dominion Parliament and, as a consequence, to
the “Railway Act” of 1906, ch. 37. Section 8 of that
Act reads as follows: —

Every railway, steam or electric street railway or tramway, the
construction or operation of which is authorized by special Act of the
legislature of any provinee, and which connects with or crosses or
may hereafter connect with or cross any railway within the legisla-
tive authority of the Parliament of Canada, shall, although not
declared by Parliament to be a work for the general advantage of
Canada, be subject to the provisions of this Act relating to,—

(@) The connection or crossing of one railway or tramway with
or by another, so far as concerns the aforesaid connection or crossing;

(6) The through traffic upon a railway or tramway and all
matters appertaining thereto;

(¢) Criminal matters, including offences and penalties; and

(d) Navigable waters;

Provided that, in the case of railways owned by any provincial govern-

ment, the provisions of this Aect with respect to through traffic shall
not apply without the consent of such government.

The Montreal Park and Island Railway at the time
or shortly after it became a Dominion undertaking or
work, was or became physically connected with the
Montreal Street Railway, which is a provincial road
operating under a provincial charter, and part of the
Montreal Park and Island Railway line was leased to
and other parts operated by the Montreal Street Rail-
way Company, under a somewhat complicated traffic
arrangement between the two companies, involving
running rights by each company’s cars over the other
lines and the leasing of some of the Montreal Street
Railway Company’s cars to the Montreal Park and
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Island Railway Company. At the time the application
was made to the Board of Railway Commissioners the
physical connection of the two roads existed and pas-
sengers were carried directly over one road to and
over the other under such traffic agreement and run-
ning rights. The carriage of passengers is declared
by paragraph 31 of section 2 to be included in the word
“traffic” whenever used in the Act.

The 317th section of the Act confers the amplest
powers upon the Board of dealing with the traffic
upon railways and expressly includes “through traffic”
and through rates.

The question we have to decide is whether or not the
Montreal Street Railway by reason of its physical con-
nection with the Montreal Park and Island Railway
and the traffic arrangements before referred to are
amenable and subject to the jurisdiction of the Board
with respect to “through traffic”’ passing from the
Montreal Park and Island Railway over its line and
vice versd.

A distinction was attempted to be made at the
argument between the Board’s jurisdiction over
through traffic on a federal road which was interpro-
vinciel and that over a road which though federal was
wlholly within the limits of a province.

The appellants contended that section 8 of the
“Railway Act” should be limited in its application to
such provineial railways as connect either directly or
indirectly with lines extending beyond the limits of
the province and as the Montreal Street Railway was
not so connected the section could not be made applic-
able to them.

For myself I fail to appreciate the distinction sug-

. gested. If the pkysical connection of a provincial rail-

way with a federal interprovincial railway brought the
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former road under and subject to the jurisdiction of
the Board of Railway Commissioners so far as through
traffic passing over it and the federal railway was con-
cerned it seems to me that the same result must follow
if such federal railway happened to be itself confined
within provincial limits. It is not the physical limits
alone of the railway which gives Parliament legisla-
tive jurisdiction over it. If the railway connects one
province with another or extends beyond the limits of
a province it comes within the exception (@) of sub-
section 10 of section 92 of the “British North America
Act,” and if being wholly within the limits of a pro-
vince it is declared by the Parliament of Canada to be
" for “the general advantage of Canada” it comes within
‘the exception (¢) of that sub-section.

In either case and in both cases alike when an
undertaking or work is brought within such excep-
tions it becomes subject to the exclusive legislation of
the Dominion;and I fail altogéther to understand how
it can be held that the physical connection of a pro-
vincial road with one of such federal roads, would
operate to give the Board of Railway Commissioners
jurisdiction over the through traffic over it and not
to do so in the case of such connection with the other
federal road. The mere accident that the federal road
in one case is confined to a single province and in the
other runs beyond the provincial boundary cannot de-
termine the question. That must surely depend upon
whether or not it is a federal road carrying “through
traffic’” over a provincial one quite irrespective of its
limits within or without a province. »

Then it is admitted that with respect to such
“through traffic” the provincial legislature has not
the jurisdiction to legislate. If in such case the
Dominion Parliament has not jurisdiction then such
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jurisdiction does not exist anywhere, and we would
have the curious anomaly existing of an enormous
class of traffic known as “through traffic’ being
carried over two roads, one federal and one pro-
vincial, without either Parliament or the legisla-
ture having jurisdiction over such through traffic.
Such a condition is, it seems to me, in view of the
construction heretofore placed upon the “British
North America Act” impossible. The power to legis-
late with regard to such through traffic rests some-
where. So far as the federal or Dominion toad is con-
cerned it undoubtedly rests with the Dominion Par-

liament, but to exercise such power effectively the

Board of Railway Commissioners to whom it has been
given by Parliament must necessarily have some jur-

isdiction over the provincial road with which the

federal one is physically connected. Such jurisdietion

of course goes no further than the control of “through

freight” renders necessary. In my opinion it goes that

far. Parliament does not possess, as was suggested,

a concurrent authority with the provincial legislature

to control this through traffic. If as I bave argued it

has authority to legislate at all on the subject under

the exception to sub-section 10 of section 92 of the

“British North America Aect” it has exclusive auth-

ority. Assuming there was a domain in which the

legislation of the Dominion and of the province might

overlap then if the Dominion alone has legislated or

if both Dominion and province have legislated and the

two legislations conflict that of the Dominion must

prevail. Grand Trunk Railway Co.v. Attorney-General

of Canada(1), at page 68, and City of Toronto v.

Canadian Pacific Railway Co.(2), at page 58.

(1) [19071 A.C. 65. (2) [1908] A.C. 54.
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In the present case it seems to me that when Par-
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assigned by section 92 to provincial legislation is no
argument against its validity. If it is legislation to
the effective exercise of a power exclusively vested in
the Dominion or even held to be fairly ancillary to
such that is sufficient. The jurisdiction of the legis-
lature over “local works and undertakings” as over
“property and civil rights” in the province is quite
consistent, as said by the Judicial Committee in
Toronto Corporation v. Canadian Pacific Railway Co.
(1), at page 59,

with a jurisdiction specially reserved to the Dominion in respect of
a subject-matter not within the jurisdiction of the province.

See also Toronto Corporation v. Bell Telephone Co.
(2). :
My conclusions therefore are that the “Brltlsh
North America Act” confers jurisdiction upon the
Dominion Parliament under the exceptions to section
10 of section 92 to legislate on the subject-matter of
“through freight.” That legislation has been enacted
in section 8 of the “Railway Act” in terms wide enough
to reach the case of “through freight” passing from a
federal to a provincial road physically connected and
that the Board in assuming a jurisdiction over the
provincial road for the purpose of giving effect to its
order respecting such through freight was acting
within its powers.
I would dismiss the appeal therefore ‘with costs.

1)[1908] A.C. 54. (2) [1905] A.C. 52.
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IpiNeTON J.—The Board of Railway Commis-
sioners for Canada directed, amongst other things,

that with respect to through traffic over the Montreal Street Rail-
way, the Montreal Street Railway Company be, and it is hereby,
required to enter into any agreement or agreements that may be
necessary to enable the Montreal Park and Island Railway Company
to carry out the provisions of this order.

The former company now appeals on the O’IOUHd
that -the Board had no jurisdiction to make such
direction. .

The appellant is a corporation created by 24 Vict.
ch. 84, of the old Province of Canada for the purpose
of constructing and operating street railways in the
City and Parish of Montreal.

Its original powers have been many times added to
by enactments of the legislature of the Province of
Quebec.

The manifold details of all these legislative pro-
visions original and supplementary need not be en-
tered into; but we must, I think, observe that from
the beginning powers were given to enter into con-
tracts with the said city and adjoining municipalities
relative to the construction of the railway, reparation
and grading of the streets used, the location of the
railway, the time and speed of cars, the amount of
license to be paid by the company annually, the
amount of fares to be paid by passengers and generally
for the safety and convenience of passengers, and the
conduct of the company relative to non-obstruction or
impeding of the ordinary traffic.

Its right to fares at all and its entire existence for
any useful or profitable purpose depend upon such a
contract. Either the contract has been observed or
not. If broken the law gives a remedy; and if per-
sistently broken, more than one remedy. Pers1stent
default means forfeiture.
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If observed, how can Parliament venture to amend
it? A step or two in its history unfelds the reason
or excuse or peradventure as I conceive proves Parlia-
ment never intended such interference,

The railway has been changed from having been
_ of the kind served with horse power to that of electric
motors, but it has been operated throughout as a street
railway for passengers only, since shdrtly after the
company’s incorporation. It never had power to per-
form other service save in recent years for carrying
mails; enlarged by a permission to acquire power
(which has not, so far as appears, become effective)
from the municipalities, under- 6 Edw. VII. ch. 57, sec.
5 (Que.), to carry freight. )

The Montreal Park and Island Railway Company
is a corporation originally incorporated by rthe legis-
lature of the Province of Quebec by 48 Vict. ch. 74,
which Act was also amended by adding further
powers.

It was of a different character from the other com-
pany. It combined the features of a passenger rail-
way with that of hauling freight, and did not depend
on the use of streets or highways as the other, but
chiefly acquired its rights of way over lands near or
adjacent thereto. In short it was a general purpose
railway. Merely noting just now these facts and this
difference in the character of the roads I will later on
refer to the legal results thereof.

In 1893, after it had been partly constructed and
operated the fact became evident that its services could
be made much more beneficial to the public by its
arranging with the Street Railway Company to carry,
from' certain points such of its passengers as desired
to reach places served by that road and to which the
Montreal Park and Island Railway did not run.
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Pursuant to section 12 of its charter giving power
to do so a traffic arrangement was made with the
appellant by a contract between them on the 11th
July, 1893, which was to endure for twenty-five years,
for the conveyance of passengers through and between
the City of Montreal and its surburban municipalities.

Each was bound by this contract to build and
develop its system as specified and thus increase the
business the other might thereby expect to reap some
benefit from.

Some cars of the Street Railway Company were to
be leased to the other company, but if not enough sup-
plied thus for its own use it might build its own.

Some of these cars were to be used interchangeably
by each company running them over the roads of the
other,

It followed as travel increased over each road that
many cars of each company would not run at all on
the other road, but deliver its passengers at its own
terminus, or point of junction with the other road.

From each of those who get in the cars that run
over the track of the other road an extra fare, but
less than the full fare, is exacted.

From each of those unfortunate enough to get on a
car confined in its running to the road it belongs to
and, getting off that to begin a new journey, full fare
may be exacted. It is not pretended in either case that
greater fares are exacted than the city contracted for
in granting the franchise to run, which is the basis
on which the various rights of all concerned rest.

Each company collects its own fares. The agree-
ment provides for this. Indeed, very likely neither
could lawfully do otherwise. '

Some citizens found in all this a grievance, not-
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withstanding the beneficent effect of the agreement in
ameliorating prior conditions sanctioned by the con-
tract of the city made on their behalf. This grievance,
along with the other presently to be referred to, was
ventilated before the Board. '

It was the kind of grievance that has at some
period or other had to be endured in I think every
large city on this continent as the result of civic want
of foresight in permitting, without adequate control,
more than one company to use the city’s streets.

It is not necessary to follow in detail, but yet better
to bear in mind, in a general way, how the munici-
palities in the district of or about Montreal, one after
another, created by the same legislature, and auth-
orized by it to do so, each-conferred franchises and
made bargains to be served respectively by either of
these systems.

Rates of travel in each, roughly put at five cents
for passing through its own bounds, seem to have
formed the basis for such bargains.

Annexations of growing suburbs to the rapidly
growing city followed (possibly beyond what was ex-
pected), and thus the commercial, social and legal
problems became day by day more complicated.

These companies, however, all the time were (until
what I am about to advert to happened) under the
control of the legislature of Quebec.

Not only were they necessarily under such control
as corporations created thereby, with “provincial
objects,” but also by virtue of that other exclusive
power conferred by the “British North America Act ”
sec. 92, sub-sec. 10, on that legislature.”

It might also be observed that by the samé Act the
subject of “municipal institutions” was assigned to
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the same exclusive control ; and that the purpose of the
creation of the appellant was essentially to aid in
street travel over highways peculiarly within the con-
trol of the respective municipalities, created from time
to time by such legislature. These municipalities were
also endowed thereby, as no other legislative power
could, with the capacity of contracting in such manner
as to each might seem meet for its own safety and
convenience and for taxation of its street railway
companies, being either direct or having relation to
the licensing power and license of each by such muni-
cipal corporations respectively.

One might, if it saw fit, as so many do, adopt the
method of exacting as a condition of its concession a
pro ratd share of the fares or net profits thereof, think-
ing (if such a word can be used in that connection) to
make money thereby. o

Another (perhaps thinking a little more deeply
that such methods might only increase the citizen’s
own burdens), might forego the fancied benefit and
stipulate instead for a lower fare than the other one
which was possibly reaping in its treasury but a small
fraction of the increase included in the higher fare. +

I know not whether such varying bargains were
made or not. I know that they were possible and pro-
bable results of the provincial legislation under which
the conditions we have to deal with were created.
These facts must not be lost sight of when we try to
measure either the purpose or result of the other legis-
lation we have to pass upon.

Can any one pretend that it is competent for the
Dominion Parliament in such a case to meddle at all?
The legislature may have been unwise; the munici-
palities may have been improvident; the condition
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S0 created may have been, if you will, intolerable; but
the power to rectify it rested in the local legislature or
in the existing law governing the civil rights of the
parties.

Let us now turn to see what happened legislatively
to even appear to render such interference by Parlia-
ment possible. Let us also then examine this legisla-
tion now in question and in doing so have due regard

to the presumptions, that Parliament can never have .

intended to invade the rights of any province, or
violate the sanctity of any contract or amend the cor-
porate creations of another legislature.

After entering into the above mentioned agreement
the Montreal Park and Island Railway Company had
itself incorporated by the Parliament of Capada by

57 & B8 Vict. ch. 84, whereby it was so declared to be
a work for the general advantage of Canada. In this
very legislation the validity of its then existing con-
tracts with others is recognized and affirmed.

It got no powers by such Act of incorporation’ or
by any Act which would consti"tuf:e it one of either of
the classes of works specifically excepted from the
operation of sub-section 10 of section 92 of the “British
North America Act”; save within sub-section (b)
thereof, that of having been declared to be a work for
the advantage of Canada.

And to clear the ground I may as well state neither
company fell otherwise within any of such exceptional
classes. ,

The relations between the two companies remained
the same as fixed by the agreement.

The “Railway Act” enacted in 1908 which provided
for the constitution of a Board of Railway Commis-
sioners for Canada provided what appears now as
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section 8 of the “Railway Act” in the Revised Statutes
of 1906, as follows: —

Every railway, steam or electric street railway or tramway, the
construetion or operation of which is authorized by special Act of the
legislature of any province, and which connects with or crosses or
may hereafter connect with or cross any railway within the legisla-
tive authority of the Parliament of Canada, shall, although not
declared by Parliament to be a work for the general advantage of
Canada, be subject to the provisions of this Act relating to,—

(¢) The connection or crossing of ore railway or tramway with
or by another, so far as concerns the aforesaid connection or crossing;

(b) The through traffic upon a railway or tramway and all
matters appertaining thereto;

(¢) Criminal matters, including offences and penalties; and

(d) Navigable waters;

Provided that, in case of railways owned by any provineial govern-
ment, the provisions of this Act with respect to through traffic shall
not apply without the consent of such government.

It is upon this section that the Board has founded
its order. It was moved thereto by the fact that in
1907 the Montreal Park and Island Railway Com-
pany had made a bargain with the municipality of
Notre-Dame de Grice, lying beyond Montreal’s limits
entirely, to serve its people there with transportation
of passengers into Montreal at a five-cent fare, in con-
sideration of receiving a fifty-year franchise from the
municipality and exemption from taxation. This the
municipality was enabled to give by special legislation
of the provincial legislature. The existence of the
agreement of the appellant above referred to doubtless
helped by its comprehensive nature to enable the Mon-
tral Park and Island Railway Company to carry out
this bargain.

It is conceded that the Montreal Park and Island
Railway Company is subject to the jurisdiction of the
Board. :

- It is attempted to maintain therefore (as if it were
a matter of course) that as the result would_be to give
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this district better passenger rates than some other’
districts there is that unjust discrimination Parlia-
ment had in view. '

Inasmuch as the only question we have to decide
is whether or not the appellant falls within the power
of the Board to make the order appealed from, which
directs it to remedy this alleged unjust discrimination
by abandoning its right under the agreement and
entering into some other agreement, I pass no opinion
upon whether there in fact is any such discrimination
or not.

It is urged that as there is in fact that physical
connection the agreement provides for and passengers
by means thereof pass from one road on to the other
there is through traffic, in fact, falling within the
meaning of sub-section (b).

Is that the sort of thing therein meant by “through
traffic” ?

Was the street railway system of any city or town
in Canada supposed to have been within the range of
things so legislated about in the “Railway Act” ?
Was interference thereby with the charters of such
roads, the terms of their contracts with the munici-
palities served, their rates and tolls all dependent on
such contracts, and their contracts with each other
ever in the contemplation of any one promoting or
enacting such legislation ?

I most respectfully submit not. An omnibus line
or other means of transportation might as well be held
to fall within through traffic if Parliament so willed.

The right to deal with these street railways and
their proprietors, as to crossings to be made either by
them over roads under the jurisdiction of Parliament
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*or by such latter roads over street railways, is un-
doubtedly vested in Parliament.

The right of such a local company, to seek when en-
dowed by its charter with powers to do so, connection
of any kind, with the creation of Parliament either
physical or limited to the establishment of a through
rate or route may also be well within the jurisdiction
of Parliament. And I submit the words of the first
part of the section and of sub-section (@) can become
operative in such cases and thus be given a meaning
without doing violence of the kind I have indicated,
as obviously is involved in the giving of effect to re-
spondent’s contention.

Sub-section (b) it is urged means something much
more than implied in either suggestion. I agree that
it may be so for the first part of the section extends to
or asserts a jurisdiction over every kind of railway de-
scribed therein; and uses apt words to cover each
class or kind. When however distributing the purpose
and limit of the asserted jurisdiction it changes this;
and in sub-section (b) relied upon by the respondent,
the words “street railway” disappear. Itisthe through
traffic upon a “railway or tramway” that alone is
covered thereby. “Tramway” by its origin means a
freight road. In Britain the term .is very commonly
extended to cover street railways, but not so here.

Besides street railways, many local general pur-
pose railways authorized by some special Act of the
legislature of a province, may have been had in view.

I am not called upon to express any opinion of
whether or not it would be safe to assume that Parlia-
ment in any of these cases could, properly observing
the terms of section 92, sub-section 10, of the “British
North America Act,” assert without the actual or
implied sanction of their parent local legislature this
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jurisdiction over them. I can, however, easily con- EB
ceive of this legislation having an application thereto Mggg;f
that never could have been intended to apply to or Rx.Co.
render mere street railways subject to the jurisdiction an; OF
of Parliament. MONTREAL.
Neither the appellant’s origin, history or present IdingtondJ.
conditions lend colour to its being of the class included
in sub-section (b) any more than its being in any way
related to sub-section (d).
We may now turn to section 317 so much relied
upon by respondent to define traffic and to bring as a
result by virtue of the words “through traffic” in sub-
section (b) appellant within the jurisdiction claimed.
Section 317 in its whole scope, and in its very
language, so clearly relates to a traffic that includes
at least carriage of freight as part of the service to be
congidered that I fail to find therein any encourage-
ment for me to venture to apply it in the sense of aid-
ing the claim set up by respondent.
‘We have no legislative interpretation of the phrase
“through traffic,” but we have in this Act the follow-
ing interpretation given of “traffic”’ by sub-section 30,
of section 2, as follows: “Traffic means the traffic of
passengers, goods and rolling stock.”
This it is to be observed is not a definition in the
disjunctive form necessary to give the effect contended
for, by applying the Act to a street railway used only
for passengers. A
The purview of the Act as a whole seems to forbid
us interpreting it as if intended to invade needlessly
the subjects of either civil rights, or legislative pro-
visions relative to municipal institutions, or the con-
tracts of municipal corporations, or local works and
undertakings all of which would be asserted and
15%
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assisted by a maintenance of this jurisdiction now
calied in question. I do not deny the possible meaning
claimed for these sections, but I would not impute to
Parliament in any such case the intention to so enact
unless I found it written in the clearest possible
language.

I cannot therefore impute it when the doing so
must only rest upon inferences drawn from a section
or two exhibiting a general purpose of producing
equality in some things relative to certain classes of
dealings. Those inferences do not necessarily extend
beyond these things over which Parliament has un-
doubted jurisdiction.

When we are referred to section 317 to find what
“through traffic’’ means, let us observe that the section
expresses or implies as essential thereto that the
Board can create or define it, can insist upon it, and
direct the facilities for it and I rather think the accom-
modations for it also. ‘

It seems guing very far to draw such extensive
powers over provincial legislation and its products,
from such a basis as is thus suggested in the classifi-
cation of transportation, yet it is surely impossible to
draw any line between that claimed specifically here
and all else thus directly connected with and involved
in the proposition. It is not a part but the whole of
the subject-matters of and appertaining to through
traffic as indicated in the Act which are covered.

Another view of this case occurs to me and that is
this; assume federal relations and limitations out of
the case and all the above recited legislation by both
Parliament and legislature to have been enacted by
one legislative body and all the contracts and acts
done pursuant thereto could it be said in considering
such an Act as the “Railway Aect” if passed by such a
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legislature of plenary capacity that it must have been
intended thereby to abrogate all such preceding legis-
lation and dissolve everything in municipal and other
contracts resting thereupon in the way involved
herein? I think not.

Again, it is strangely claimed as a basis for the
right of interference that an agreement exists which it
is claimed provides for through traffic.

Either the agreement is outside the range of or an
infringement of sub-section 7 of section 317.

If it can be held to fall within that section then it
may be null and void or have become so thereby, but
how can that extinction of it become a foundation for
the jurisdiction to enforce the making of a new con-
tract and that regardiess of the corporate powers to
doso ?

But confirmed, as already pointed out, by Parlia-
ment itself, how can the “Railway Act” be held to have
been meant to invade the sanctity of a contract thus
affirmed? ‘

In this regard, possibly section 3 of the Act averts
sucl: a result. Neither this view nor that section was
put forward in argument.

But having regard to the nature of the legislation
that takes a step for the express advantage of Canada
by declaring the work removed because of that char-
acter it seems to me quite arguable and possibly con-
clusive on the whole issue involved.

I have thus far proceeded upon the assumption
that Parliament properly regarding its constitutional
limitations could never have been supposed to have
intended what is claimed. I have arrived ati the con-
clusion that its language (though susceptible of such
construction) does not necessarily warrant any such
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assertion of power. Its language must always be read
in light of the limits of its constitutional jurisdiction.
That language used here when so read is clear, opera-
tive, effective and limited.

The case, however, was chiefly argued upon the
broad question of whether Parliament could or not so
deal with appellant, its charter and its contracts as is

~ implied in the maintenance of the part of the order

complained of.

I have no hesitation in saying that in my judgment
such legislation by Parliament, as this is claimed to
be, against the will of the local legislature creating
such corporations as the municipalities, and those
others for helping local street travel would be ultra
vires, and if this must be held to have such meaning
it is ultra vires.

The legislative power in relation to those elements
of municipal government and all it implies, “local
works and undertakings” and “corporations with
local objects” together with “property and civil rights”
has been confided exclusively to the local legislatures
subject to the checks of the veto, and in regard to local
works of their being declared by the Parliament of
Canada for the advantage of Canada or two or more
provinces thereof and then removed into the jurisdie-
tion of and there to be dealt with by Parliament.

In passing I may remark Parliament having that
power and yet not having exercised it is, I agree, as
was urged, a cogent argument against any intention
in the Act to found the interference asserted.

I am not oblivious of the apparent invasion already
made by holding that Parliament may impose upon
municipalities duties of guarding railway crossings
for which the legislature may never have made pro-
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vision in the capacity given its municipal creations or
otherwise by delegating to them the power of direct
taxation to provide therefor.

The case of T'oronto v. Grand Trunk Railway Co.
(1), I admit carried the matter far and was upheld in
the Privy Council.

That was a case not of directing anything as inci-
dental and ancillary to the construction of the railway
or the necessities of the case, but like what is now in
question; shall we call it the peace, order and good
government of the people of Canada?

I respectfully submit to the authority of that deci-
sion in the wide field it operates upon buf, as it so
often happens principles of legal or constitutional
action are not always carried to their logical conclu-
sions, I await results before going further, and reliev-
ing, by virtue only of Dominion legislation, a muni-
cipality from a contract its provincial legislative crea-
tor enabled it to make, and thereby bound it to observe,

Legal history and especially constitutional history
is full of illustrations of the recoil as it were remain-
ing instead of that of the original force moving further
forward. '

It was urged here as there that the power claimed
was but ancilldry to the main purpose of the Act and
thus being merely incidental thereto for the due effici-
ency thereof might well be exercised.

Amplify thus every possible exercise of each of the
exclusive powers and the residuary powers committed
to Parliament, to the fullest extent and if you please
in the most logical manner, of the kind involved in the
claim, and there would not be much left of the pro-
vincial powers; when we have regard to the doctrine

(1) 87 Can. S.C.R. 232.
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that where each has a legislative power that of the
local legislature must yield to the supremacy of
Parliament.

Perhaps the best answer to such a reflection is that
men, collectively, seldom feel bound to observe any
kind of logic in any sequence of their acts; and that
public opinion however illogically evoked is the only
safeguard and ultimate court of appeal. )

Meanwhile, we, sitting here, must so far as we
can, have some regard to the meaning of these words
“exclusively make laws,” designed to cover such
matters as we are now dealing with.

These words are used in an instrument that obvi-
ously implies some limitation upon them in order that
other exclusive powers given by like words and as-
signed elsewhere may be effectively exercised.

Can any limits be thus or otherwise imposed than
those arising out of the necessity for giving effective
scope and operation to the due exercise of those other
exclusive powers or as Lord Watson called it “neces-
sarily incidental” at page 360 of Attorney-General for
Ontario v. Attorney-General for the Dominion(1)?
Neither phrase perhaps accurately defines everything
to be considered, but in the pages 359, 360 and 361 of
that judgment the subject of those limitations is com-
prehensively and with many needful qualifications
dealt with in such a way as to be, if I may be permitted
to say so, a practically safe guide in other cases as well
a8 that there in hand. But clearly it was not followed
by the draftsman of these sections as his guide.

Can desirableness or‘expediency or the residuary
powers ever be invoked to justify imposing further
limitations than that which necessity so defined draws

after it?
(1) [1896] A.C. 348.
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To classify anew by such elastic, sectional, cross
classifications the subject-matters of legislative juris-
diction as this “through traffic” attempt indicates,
must invariably lead to trouble.

If the existence of mere relation of some kind, how-
ever remote the relation to the subject dealt with, can
justify Parliament in annexing everything of that sort
as ancillary to its exclusive powers it might in virtue
of its power over navigation undertake in all its details
the solution of the sewerage question in the cities and
towns along the Ottawa River because some of them
empty their sewers therein.

I do not allude to the right to prohibit that, but
the assertion, instead thereof, of a right to cure the
evil by regulating everything to be done in respect
thereof and therefdr, by these municipalities. It would
be as justifiable as undertaking to manage the street
railway of Montreal, because that road had some rela-
tions with another over which Parliament, legisla-
tively speaking, had entire dominion.

I think we must in the development of what the
“British North America Act” has provided ever have
regard to the consequences of any decision we come to,
including that of the bearing our holding may have in
relation to other matters even not directly in appear-
ance involved therein.

Instead of merely drifting, let us try to see whither
we are drifting.

If it were necessary to elaborate upon the actual
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issue now raised a great deal might be said and more °

forcibly said than is suggested by a consideration of
the several conditions of things I have outlined. I
have throughout so outlined these to suggest the many
and obvious difficulties in the way of holding as intra
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vires such legislation by Parliament, if assumed to be
of the character claimed, and in the next place of
imputing to Parliament by language which is ambigu-
ous that which involves such a dangerous challenge of
the products of legislative conditions; in this case
ratified by itself.

As to the argument that the power to rectify an
evil must exist wholly in one legislature, I should
have thought but for its persistent reiteration that it
was obviously futile. ‘

Every one can recognize many cases where it does
not exist; and also many persons fancy theoretically
that if it were mot for the partition of legiglative
powers necessarily incidental to the federal system
many evils might be more speedily and more efficiently
rectified, instead of sometimes being only partially
cured by the effort of one legislative power.

Every intelligent man however knows, if he has
watched the moulding of public opinion, how fallaci-
ous the theory is. Indeed, the converse is, I believe,
the case in a large degree. Passing that, what is the
argument worth?

The need of this very power sought to be exercised
in relation to through traffic exemplifies how cautious
we should be in assuming that the limitation of legis-
lative power in relation to furnishing a complete
remedy necessarily leaves our country entirely help-
less as the argument implies. The evils incidental to
the operation of that traffic were and perhaps are in-
ternational in some of the ranges of its development
yet must we wait for others and refrain from any
amelioration because clearly the entire power does not
lie with our Parliament.

In like manner and in a less degree is involved the
dealing with all roads within Canada. ,
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Parliament can by asserting its power over those
roads owing existence to it and obedience to its man-
dates pretty effectually check any evil of the kind
aimed at. Public opinion will soon bring if need be
_the supplenientary aid of other powers.

Strong measures short of the invasion of provincial
rights can easily be devised, possibly within the pre-
sent Act, and made to be effectual, if there is an evil
practice to be cured.

It is clear that the order is an interference with
provincial legislation in relation to four of the most
important subjects assigned to the exclusive legislative
jurisdiction of the provinces. It is clear also that
there was no necessity for Parliament to provide for
such an interference. It is to my mind equally clear
that the maintenance of such a pretension of power
on the part of Parliament would breed infinite dis-
order.

I think the appeal must be allowed. The respond-
ent’s improvidence and unsuccessful effort to be re-
lieved therefrom perhaps deserve that we should give
.costs against it, but for the manner the case was pre-
sented by the appellant to the Board.

Instead of merely properly presenting its respect-
ful compliments to the Board it ought to have set forth
some of the basic facts of a most complicated condi-
tion of things as reason for its protest against the
jurisdiction. ‘

With respect I hardly think the failure to do S0
was fair to the Board.

Durr J—The appeal is based upon the contention
that section 8, sub-section (b), of the “Dominion Rail-
way Act” is ultra vires. The enactment is as follows:
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8. Every railway, steam or electric street railway or tramway,
the construction or operation of which is authorized by special Act
of the legislature of any province, and which connects with or crosses
or may hereafter connect with or cross any railway within the legis-
lative authority of the Parliament of Canada, shall, although not
declared by Parliament to be a work for the general advantage of
Canada, be subject to the provisions of this Act relating to * * *

(b) The through traffic upon a railway or tramway and all
matters appertaining thereto.

The phrase “through traffic” is, I think, used in the
Act in the sense of traffic originating on one railway
and terminating on another. With respect to such
traffic, all railway companies to which the provisions
of the Act are applicable are required by section 317,
sub-section 1, —

according to their respective powers to afford to all persons and

" companies all reasonable and proper facilities * * * for the

interchange of traffic between their respective railways and for the
return of rolling stock;

and by section 317, sub-section 2, —

Such facilities to be so afforded shall include the due and rea-
sonable receiving, forwarding and delivering by the company, at the
request of any other company, of through traffic, and, in the case of
goods shipped by car load, of the car with the goods shipped therein,
to and from the railway of such other company, at a through rate;
and also the due and reasonable receiving, forwarding and delivering
by the company, at the request of any person interested in through
traffic, of such traffic at through rates.

Such companies are, by sub-section 3, forbidden to

(a) make or give any undue or unreasonable preference or ad-
vantage to, or in favour of any particular person or company, or
any particular description of traffic, in any respeect whatsoever;

() by any unreasonable delay or otherwise howsoever, make any
difference in treatment in the receiving, loading, forwarding, unload-
ing, or delivery of the goods of a similar character in favour of or
against any particular person or company;

(¢) subject any particular person, or company, or any particu-
lar description of traffic, to any undue, or unreasonable prejudice or
disadvantage, in any respect whatsoever; or,

(d) so distribute or allot its freight cars as to discriminate un-
justly against any locality or industry, or against any traffic which
may originate on its railway destined to a point on another railway
in Canada with which it connects.
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Any company having a railway connectihg with
another in such a way as to form a continuous line with
it or which intersects another railway is required by
sub-section 4 to

afford all due and reasonable facilities for delivering to such other
railway, or for receiving from and forwarding by its railway, all the
traffic arriving by such other railway without any unreasonable delay,
and without any such preference or advantage, or prejudice or disad-
vantage as aforesaid, and so that no obstruction is offered to the
public desirous of using such railways as a continuous line of com-
munication, and so that all reasonable accommodation, by means of
the railways of the several companies, is, at all times, afforded to
the public in that behalf.

By sub-section 5 it is enacted that

The reasonable facilities which every railway is required to afford
under this section, shall include reasonable facilities for the junction
of private sidings or private branch railways with any railway belong-
ing to or worked by any such company, and reasonable facilities for
receiving, forwarding and delivering traffic upon and from those sid-
ings or private branch railways.

By the seventh sub-section it is provided that any
agreement made between any two or more companies
contrary to section 317 shall be “null and void.”

The Railway Board is given very full powers to
determine as a question of fact in particular cases as
well ag by regulation to declare, what shall constitute
“similar circumstances and conditions” or “unjust and
unreasonable preferences or advantages” ; and to decide
whether in any given’case a company has or has not
complied with the provisions of section 317 as well as
to declare by regulation what shall constitute compli-
ance or non-compliance with these provisions.

The Board, moreover, may for the purposes of sec-
tion 317, ‘
order that specific works be constructed or carried out, or that pro-
perty be acquired, or that specified tolls be charged, or that cars,

motive power or other equipment be allotted, distributed, used, or
moved as specified by the Board, or that any specified steps, systems,
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or methods be taken or followed by any particular company or com-
panies, or by railway companies generally. Section 318(3).

There are other important provisions touching the
regulation of through traffic, but it will not be neces-
sary to refer to them specifically.

I think the question whether such enactments as

- applicable to provincial railways and tramways (that

is to say railways and tramways subject generally to
the legislative authority of the province) are within
the competence of Parliament must turn upon the con-
struction of sub-section 10, of section 92, and sub-sec-
tion 29, of section 91, of the “British North America

-Act.,” 1 think that is so for this reason. These sec-

tions deal specifically with the division of legislative
powers touching the subjects of railways and railway
traffic; and although in the absence of such provisions
those subjects (in the Dominion aspects of them and
for general Canadian purposes) might have been held
to fall within the general introductory clause of sec-
tion 91 as well as within sub-section 2 of that section
(Trade and Commerce), still I think a specific sub-
section having been devoted to the distribution of the
legislative powers in regard to railways and cognate
subjeets between the Dominion and the provinces we
must look there for the law upon that subject.

The sub-sections for consideration are as follows:
Section 92: —

10. Local works and undertakings other than such as are of the
following classes:—

(a) Lines of steam or other ships, railways, canals, telegraphs
and other works and undertakings connecting the province with any
other or others of the provinces, or extending beyond the limits of
the province;

(b) Lines of steamships between the province and any British or
foreign country;

(¢) Such works as, although wholly situate within the province,
are before or after their execution declared by the Parliament of
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Canada to be for the general advantage of Canada or for the advan-
tage of two or more of the provinces.

Section 91, sub-section 29 : —

Such classes of subjects as are expressly excepted in the enymera-
tion of the classes of subjects by this Act assigned exclusively to the
legislatures of the provinces.

The exclusive authority to legislate in respect of a
railway wholly within a province is by virtue of these
enactments vested in the provincial legislature, un-
less that work be declared to be for the general
advantage of Canada; in that case, exclusive legisla-
tive authority over it is vested in the Dominion. It is
no doubt true that Dominion legislation in respect of
a work of the latfer class may affect directly a work
of the former class and it may be that as necessarily
incidental to the legislative powers of the Dominion
in respect of a railway wholly within the province,
but declared to be for the general advantage of Canada
the Dominion might legislate directly in respect of the
provincial railway upon a subject-matter in respect
of which the province might have legislated in the
absence of Dominion legislation. For example, two
such railways intersect, the exercise of the powers of
the Dominion to legislate for the protection of the
public as affected by the operation of the Dominion
railway might involve the passing of regulations
touching the traffic through the point of intersection
of the provincial railway and an area surrounding
that point of intersection embracing to some extent
the provincial line. )

In the absence of Dominion regulations the pro-
vince would be empowered no doubt in respect of its
own line to make such regulations upon that subject
as it should see fit. But such regulations would
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be overborne when inconsistent with Dominion legis-
lation. -It is upon this principle that the respond-
ents seek to support the authority of the Dominion to
'n .
pass the enactments of the “Railway Act” to which I
have referred and to make them applicable to provin-
cial railways intersecting and connecting with Domin-
ion railways. It is said that the legislation is ancil-
lary to the exercise of the Dominiorn powers in respect
of Dominion railways; the principle relied upon is
authoritatively stated by the Judicial Committee in
the following passage in the judgment upon the Liquor
Licenses appeal (1), at page 359: —

It was apparently contemplated by the framers of the “Imperial
Act of 1867,” that the due exercise of the enumerated powers con-
ferred upon the Parliament of Canada by section 91 might, occasion-
ally and incidentally, involve legislation upon matters which are
primd facie committed exclusively to the provineial legislatures by
section 92. In order to provide against that contingency, the con-

cluding part of section 91 enacts that “any matter coming within any
of the classes of subjects enumerated in this section shall not be

deemed to come within the class of matters of a loeal or private-

nature comprised in the enumeration of the classes of subjects by this
Act assigned exclusively to the legislatures of the provinces.” It was
observed by this Board in Citizens’ Ins. Co. of Canada v. Parsons
(2), that the paragraph just quoted “applies in its grammatical
construction only to No. 16 of section 92 The observation was
not material to the question arising in that case, and it does not
appear to Their Lordships to be strictly accurate. It appears to them
that the language of the exception in section 91 was meant to include,
and correctly describes, all the matters enumerated in the sixteen
heads of section 92, as being, from a provincial point of view, of a
local or private nature. It also appears to Their Lordships that the
exception was not meant to derogate from the legislative authority
given to provincial legislatures by these sixteen sub-sections, save to
the extent of enabling the Parliament of Canada to deal with matters
local or ptivate, in those cases where such legislation is necessarily
incidental to the exercise of the powers conferred upon it by the
enumerative heads of clause 91. That view was stated and illus-

(1) Attorney-General for On- for Canada,; [1896] A.C.
tario v. Attorney-General 348,

(2) 7 App. Cas. 96, at p. 108.
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trated by Sir Montague Smith in Citizens’ Ins. Co. V. Parsons(l),
at pages 108 and 109, and in Cushing v. Dupuy(2), and it has been
recognized by this Board in Tennant v. Union Bank of Canada(3),
and in Attorney-General of Ontario V. Attorney-General for Canada

(4).

I do not think the principle enunciated in this pas-
sage is sufficient to support this legislation as it
stands. There is not here the slightest suggestion, and
I do not think there can be found in any of the cases
the slightest suggestion, that the Dominion has power
of its own will to enlarge the limits of its legislative
authority. These limits are fixed by the Act itself.
What is and what is not within the meaning of the
passage quoted
necessarily incidental to the exercise of the powers committed to the
Dominion under section 91
in such a way as to give the Dominion the power to
enact it must be determined by the courts. What we
have to ascertain in this case is whether in conferring
upon the Railway Board the large powers over pro-
vincial railways constituted by the legislation under
consideration, the Dominion has been legislating in a
way that is necessarily incidental to the exercise of

it legislative authority in respect of Dominion

railways.

Let me observe again that the Imperial legislature
has said uno flatd, so to speak, that the exclusive legis-
lative authority in respect of local railways declared to
be for the general advantage of Canada, shall be vested
in the Dominion, while the exclusive legislative auth-
ority in respect of all other such railways shall be
vested in the province. Although these respective
authorities, as I have already mentioned, are not so

(1) 7 App. Cas. 96. (3) [1894] A.C. 31, at p. 46.
(2) 5 App. Cas. 409, at p. 415.  (4) [1894] A.C. 189, at p. 200.
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1910 delimited as to be always and in all cases mutually

Mé)NTBEAL exclusive, that is because there must be cases in which

TREET oL s . . e . . .

Rv.Co. it is impossible for the Dominion to legislate fully in
crrwor  TeSpect of its railways without passing legislation

MonreeaL. touching and concerning railways which are provin-
DuffJ. cial. To the extent of that necessity we are justified
" in implying a power in the Dominion to legislate for
the provincial railways notwithstanding' the circum-
stance that, broadly speaking, the exclusive legislative
jurisdiction in respect of the provincial railways has

been committed to the province; but the implication

must, I think, be limited by this necessity. It is
observable also we have not such a case here as those

in which the scope of one of the sub-sections of section

91 has to be determined id relation to the scope of that
provision of section 92 which deals with property and

civil rights. This latter was the case in Tennant v.

Union Bank(1l), and Attorney-General of Ontario

V. Attorney-General for Canada(2). In both these

cases it was pointed out that it would be impos-

sible for the Dominion to proceed a single step

in legislating effectively in regard to banking or

in framing a system of bankruptcy law without
invading the field marked out by the broad words
“property and civil rights.” The legislature in con-
ferring upon the Dominion the power to deal with
banking and the power to deal with bankruptcy

and insolvency, was in each case carving a field out of
property and civil rights. In the present case, on the

other hand, the Act is dealing with two separate sub-

jects, the boundaries of which can cross one another

only incidentally and occasionally. The provision
defining the provincial power must be read together

(1) [18947 A.C. 31. (2) [1894] A.C. 189.
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with the provision defining the Dominion power, in
order to ascertain the limits of either. It is little to
the purpose to say that where Dominion legislation
and provincial come into conflict the first prevails.
That is only so where the Dominion is acting within
the limits of the area in which the constitution permits
it to act, and the whole question here is whether in
enacting the legislation in question the Dominion was
acting within or without these limits.

The effect of the legislation under consideration is
that for the purposes of through traffic a provincial
railway, merely because it crosses a Dominion railway,
may be made part of the Dominion system, and indeed
in respect of the control over it vested in the Board
becomes a part of that system. It seems to me that
the terms of sub-section 10 shew clearly that this is
what was not to take place, unless the provincial
railway be declared to be a Dominion work as a
whole. I am utterly at a loss to understand how it
can be contended that merely because a railway, A-B,
crosses a railway, C-D, the power to legislate for A-B
involves the power to legislate for C-D, to the extent
of making C-D a mere adjunct to A-B for the purposes
of through traffic—when the law is that the power to
legislate for C-D generally is vested in another body.

How can it be said that legislation respecting such
through traffic—involving the requirements that C-D
shall provide facilities for such traffic, enter into agree-
ments for joint rates, submit to the régulation of the
Dominion Board in respect of such rates, and other-
wise comply with the provisions above mentioned—is
necessarily incidental to the exercise of the legislative
powers of Parliament respecting A-B? In many cases
—and the present is obviously one of them—the traffic

16%5
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1910 over the provincial railway (dssuming compulsory

Montrear joint traffic arrangements to go into effect) would be
_E?I?; the principal and that over the Dominion railway
Crme op erely subsidiary. Can it fairly be said-that in pass-

MontreAL. jng legislation which may thus change in toto the
DuffJ. character of the undertaking of the provincial railway

" Parliament is, in substance, exercising its powers to
legislate for what if the legislation become effective
must be the subsidiary undertaking? Then it is
argued that there must be found vested in one single
authority the power to legislate wholly with regard
to through traffic. But division of legislative authority
is the principle of the “British North America Act,”’
and if the doctrine of necessarily incidental powers is
to be extended to all cases in which inconvenience
arises from such a division that is the end of the
federal character of the Union. That is not the true
solution; the true solution lies as Lord Herschell said
in the Fisheries Case(1), in the exercise of good sense
by the legislatures concerned. I% is obvious that with
respect to through traffic upon Dominion and provin-
cial railways the difficulty could be met by declaring
the provincial railway to be a work for the general
advantage of Canada (and the postulate upon which
the respondent’s argument rests—that such legislation-
in respect of the provincial railways should be neces-
sary for the conduct of business on a Dominion rail-
way — would surely be sufficient ground for such a
declaration), or by the constitution of a joint board or
separate hoards authorized to act together and em-
powered to deal with such cases. _

That it might be convenient that the Dominion and
the provincial railway should have joint traffic ar-

(1) [1898] A.C. 700, at p. 714.
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rangements and that these should be under a single
control does not advance the argument of the respond-
ents. The same argument would apply to the case of
a provincial line of steamships having a terminus near
a station or terminus of a Dominion railway or a pro-
vincial telephone line or telegraph line which it might
be thought useful to link up with the railway tele-
graph system. Does anybody seriously think that
legislative control of the railways involves (as neces-
sarily incidental to it) under the sub-sections quoted,
the legislative power to effect such amalgamations and
to reorganize the provincial undertakings to suit the
exigencies of the altered conditions? I am wholly
unable to understand the ground upon which it can be
held that merely because of physical juxtaposition
such provincial undertakings so long as they remain
provincial can be held (to the broad extent necessary
to support such legislation as that in question here)
incidental (for legislative or other purposes) to such
a Dominion railway—and (in the legislative éspect)
especially when it has been declared that the provin-
cial undertaking shall generally be under the exclusive
legislative control of the province.

ANGLIN J. (dissenting).—The question upon which
- leave to appeal has been given under the provisions of
sub-sections 2 and 3, of section 56, of the “Dominion
Railway Act,” is expressed in the orders by Mr. Jus-
tice Duff and of the Board of Railway Commissioners
in idéntic terms, as follows: —

Whether upon a true construction of sections 91 and 92 of the
“British North America Act” and of section 8 of the “Railway Act of
Canada,” the Montreal Street Railway Company (the present appel-
lant) is subject, in respect of its through traffic with the Montreal

Park and Island Railway Company, to the jurisdiction of the Board
of Railway Commissioners of Canada.
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The construction and operation of the Montreal
Street Railway is authorized by special Acts of the
legislature of the Province of Quebec, and it still re-
maing a railway under provincial control. The Mon-
treal Park and Island Railway, though originally
built as a provincial undertaking, having been de-
clared by Parliament to be a work for the general ad-
vantage of Canada, is now under federal control.

"The question formulated for determination by this
court involves two distinct questions — the first,
whether or not an order affecting a provincial railway
in respect of through traffic received by it from, or
transmitted by it to a federal railway is within the pur-
view of section 8 of the “Dominion Railway Act”; and
the second, whether, if it purports to authorize the
making of such an order, this legislation is or is not
wultra vires of Parliament.

Throughout this opinion I shall for brevity and
convenience use the term “provincial railway” to sig-
nify a railway not owned by a province, but subject
to provincial legislative authority; and the term
“federal railway,” to designate a railway subject to
federal legislative authority, though not owned by
the Dominion.

The effect of the statutory declaration that it is a
work for the general benefit of Canada has been to
render the Park and Island Railway a federal railway
to the same extent and as completely as if it were
inter-provincial or extended beyond the limits of the
Province of Quebec. Its federal character once estab-
lished exists for all purposes and the jurisdiction of
Parliament over it and over everything that is neces-
sarily incidental and ancillary to its operation and to
the proper carrying out of the public services which it
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has been established to render is neither greater nor
less than that which Parliament possesses over other

federal railways such as the Canadian Pacific and the
Grand Trunk.

I entirely fail to appreciate the distinction which
the appellants have sought to draw between a federal
railway constructed wholly within one province and
having no extra-provincial connection and an inter-
provincial railway. Both are alike excepted from sec-
tion 92 of the Act.

A brief consideration of the form of section 8 of the
“Railway Act” will make it clear that it applies
equally to provincial railways connecting with each
class of federal railways. The necessity for federal
regulation in respect to ‘“the connection or crossing”
must be the same whether the federal railway be such
because it is inter-provincial, or because. it has been
declared to be for the general advantage of Canada.
The first paragraph of section 8, which describes the
railways to be affected, applies equally to clause (a)
dealing with “connection or crossing” and to clause
(b) dealing with “through traffic.”” This description
was not meant to include certain railways for the pur-
pose of clause (@) and to exclude the same railways
for the purpose of clause (b). Whatever may be its
proper construction and effect, clause (b) applies to
the Montreal Street Railway connecting with the Park

and Island Railway equally with clause (¢). I find

no justification for excluding from the operation of
either part of section 8 any railway (including a street
railway) constructed under provincial authority
which connects with a railway within the legislative

authority of Parliament, however the authority of
Parliament may have arisen. :
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We must next inquire what is the “through traffic

MonTeEAL UPON a railway or tramway” to which clause (b) re-

STREET
Ry. Co.

P.
CITY OF

lates. Section 8 declares that certain railways

* #* *

shall be subject to the provisions of this Act rela.tiné to

MonTREAL. through traffic, ete.

AnglinJ.  There are several sections of the “Railway Act” which

“relate to” through traffic. In some of them through
traffic obviously means traffic carried between ter-
minal points on the same railway as distinguished
from traffic carried between intermediate stations.
From others, particularly those dealing with inter-
change of traffic and “through rates” for such traffic
(section 317) to be provided for by a “joint tariff”
(section 334), it is plain that through traffic may also
include traffic originating upon one railway and car-
ried to or towards its destination on another. Section
8 deals entirely with the connection or crossing of two
railways and it is intended to provide for matters
arising out of such connection or crossing. It subjects
every provincial railway crossing or connecting with a

federal railway to federal legislation in respect to

“the through’ traffic on the railway or tramway.”
Obviously it was not meant — it could not have been
meant —to attempt to control through traffic on a
provincial railway or tramway in the sense of traffic
carried upon it between its own termini. That would
be a distinct invasion of provincial rights; it ‘would
be direct and substantive legislation on a subject
within the exclusive domain of the provincial legisla-
ture. Equally clearly the section does not apply to
similar traffic on a federal railway ; such traffic is fully
provided for elsewhere in the statute. It is therefore,
reasonably certain that the “through traffic” to which
the section is meant to apply is traffic carried from a
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point on one of the connecting railways to a point
upon the other; and it matters not whether it is the
point of origin or that of destination which is on the
federal railway. But for the serious discussion of it
at bar and doubts then expressed by some of my
learned brothers, I should not have thought the mean-
ing of “through traffic”’ in section 8 open to question.
I should add that “traffic” in the “Railway Act” means
“the traffic of passengers, goods and rolling stock,”
(section 3(31)) but not necessarily of all three. The
carriage exclusively either of freight or of passengers
is, I think, within this definition.

I am satisfied that the order in appeal deals with
matters within the purview of section 8 of the “Rail-
way Act.”

I am also of the opinion that this legislation is
intra vires of Parliament.

If'it had no connection with or did not cross a
federal railway, the Montreal Street Railway would,
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no doubt, be a “local work or undertaking” within

clause 10 of section 92 of the “British North America
Act,”” and not within any of the exceptions to that
clause, and therefore under the exclusive legislative
control of the province. Whether, when the railway
with which it is connected became a federal railway, it
ceased, as contended by counsel for the respondents,
to be such a local work or undertaking as should be
deemed for any purpose exclusively within the legisla-
tive control of the province it is unnecessary to deter-
mine. Assuming that, notwithstanding this connec-
tion, the Montreal Street Railway still remains a local
work or undertaking within clause 10 of section 92,
I am of opinion that the Dominion legislation author-
izing the order now in appeal is nevertheless valid.
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The Park and Island Railway, having been de-
clared to be a work for the general advantage of Can-
ada, is within exception (¢) to clause 10 of section 92.
Railways expressly excepted from this clause are,
under clause 29 of section 91, one of the enumerated
subjects declared to be within the exclusive legislative
authority and control of the Dominion. In regard to
them Parliament is clothed with plenary powers of
legislation, including power to enact measures which
may trench upon provincial legislative authority when
such enactments are truly or properly ancillary or
necessarily incidental to the complete and effective
control of such federal railways.

From the judgment of Lord Watson in Attorney-
General for Ontario v. Attorney-General for Canada

(1), T extract the following passage, found at pages

359-360: —

It was apparently contemplated by the framers of the “fmperial
Act of 1867,” that the due exercise of the enumerated powers con-
ferred upon the Parliament of Canada by section 91 might, occasion-
ally and incidentally, involve legislation upon matters which are
primé fecie committed exclusively to the provincial legislatures by
section 92. In order to provide against that contingency, the con-
cluding part of section 91 enacts that “any matter coming within any
of the classes of subjects enumerated in this section shall not be
deemed to come within the class of matters of a local or private
nature comprised in the enumeration of the classes of subjects by this
Act assigned exclusively to the legislatures of the provinces.” It was
observed by this Board in Citizens’ Ins. Co. of Canade v. Parsons
(2), that the paragraph just quoted “applies in its grammatical
construction only to No. 16 of section 92.” The observation was not
material to the question arising in that case, and it does not appear
to Their Lordships to be strictly accurate. It appears to them that
the language of the exception in section 91 was meant to include and
correctly described all the matters enumerated in the sixteen heads
of section 92, as being, from a provincial point of view, of a local or
private nature. It also appears to Their Lordships that the execep-
tion was not' meant to derogate from the legislative authority given
to provincial legislatures by these sixteen sub-sections, save to the

(1) [1896] A.C. 348. (2) 7 App. Cas. 108,
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extent of enabling the Parliament of Canada to deal with matters 1910
1.00.‘:%1 or private in those cases where such legislation is n.ecessarily M:OE;EAL
incidental to the exercise of the powers conferred upon it by the  gipper

enumerative heads of clause 91. That view was stated and illustrated Ry. Co.
by Sir Montague Smith in Citizens’ Ins. Co. of Canada v. Parsons v.
(1), at page 109, and in Cushing v. Dupuy(2), at page 415; and it M%Illir'ryn?;n.
has been recognized by this Board in Temnant v. Union Bank of .
Canada (3), at page 46, and in Attorney-General of Ontario v. Attor- Anglin J.
ney-General for Canada(4), at page 200.

If the regulation of “through traffic’” on a con-
necting provincial railway, in the sense in which that
phrase is used in section 8 of the “Railway Act,” is
“necessarily incidental’’ to the effective control of the
traffic of the federal railway with which the connection
exists, the power of Parliament to enact section 8
appears to be strictly within and completely covered
by Lord Watsorn’s language.

In several subsequent cases the power of Parlia-
ment to pass incidental or ancillary legislation which
touches one or other of the subjects assigned by section
92 to the provincial legislatures has been recognized.

Thus its right to prohibit contracts whereby rail-
way companies seek to relieve themselves from lia-
bility to employees for injuries sustained through neg-
ligence or breach of statutory duty, though involving
an interference with the civil right of freedom of con-
tract, was upheld in Grand Trunk Railway Co.
v. Attorney-General for Canada(5). Lord Dunedin,
in delivering the judgment of the Judicial Committee,
says, at page 68: —

The true question in the present case does not seem to turn upon
the question whether this law deals with a civil right—which may be

conceded—but whether this law is truly ancillary to railway legisla-
tion. It seems to Their Lordships that, inasmuch as these railway

(1) 7 App. Cas. 96. (3) [1894] A.C. 31.
(2) 5 App. Cas. 409. (4) [1894] A.C. 189.
(5)[19071 A.C. 65.
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eorporations are the mere creatures of the Dominion legislature—
which is admitted—it cannot be considered out of the way that the
Parliament which calls them into existence should prescribe the
terms which were to regulate the relations of the employees to the
corporation. It is true that, in doing so, it does touch what may
be described as the civil rights of those employees. But this is inevit-
able and, indeed, seems much less violent in such a case where the
rights, such as they are, are, so to speak, all intre familiam, than in
the numerous cases which may be figured where the civil rights of
outsiders may be affected. As examples may be cited provisions re-
lating to expropriation of land, conditions to be read into contracts
of carriage, and alterations upon the common law of carriers.

And the law in question was upheld as “properly
ancillary to through railway legislation.”

The right of Parliament in the exercise of its ancil-
lary power to subject to its statutes creatures of a pro-
vincial legislature so far as ‘“reasonably necessary,”
although in regard to the particular subject-matter
dealt with there should be inconsistent provincial
legislation, is established in Toronto Corporation V.
Canadian Pacific Railway Co.(1), at pages 58, 59;
City of Montreal v. Gordon(2).

Not only is Parliament empowered incidentally to
control corporate bodies owing their existence to a
provincial legislature, but the very property of a pro-
vince itself has been held to be subject to the control
and disposition of Parliament in the exercise of its
jurisdiction to provide for the construction and opera-
tion of federal railways. Attorney-General for British
Columbia v. Canadian Pacific Railway Co.(3).

The same principle was also illustrated in an early
decision that Parliament has the power to impose upon
provineial courts duties in connection with the carry-
ing out and enforcement of its laws. Valin v. Langlois

(4).

.(1) [1908] A.C. 54. (3) [1906] A.C. 204.
(2) Cout. Cas. 343. (4) 5 App. Cas. 115; 3 Can. S.C.R. 1.
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In cases of conflict between Dominion legislation
and provincial legislation otherwise valid, the subor-
dination of the-latter is again recognized in the last
pronouncement of the Judicial Committee upon the
subject. La Compagnie Hydraulique de St: Frangois
v. Continental Heat and Light Co.(1).

But while this incidental or ancillary jurisdiction
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of Parliament is fully established, no definition of

what should be deemed ‘“necessarily incidental” or
“truly ancillary” is found in any decision binding on
this court. No doubt this is partly due to the difficulty
of framing a definition which would be at once suffi-
ciently comprehensive and sufficiently restrictive, be-
cause what is incidentally necessary must vary in
each case with the circumstances, and partly to defer-
ence to the advice given in Citizens’ Insurance Co. V.
Parsons(2), at page 109, and approved of by the Judi-
cial Committee in later cases, not to enter
more largely upon the interpretation of the statute (the “British
North Ameriea Aect”) than is necessary for the decision of the par-
ticular question in hand.

But in considering whether certain legislation
should be deemed necessarily incidental, or truly or

-properly ancillary, we receive some assistance from
expressions of judicial opinion in regard to particular

matters.

Thus in a comparatively early case the right of
Parliament to interfere with many matters, otherwise
exclusively within provincial jurisdiction, as inci-
dental to bankruptey legislation was recognized.
Cushing v. Dupuy (3), at page 415. Interference with
executions is instanced as a legitimate exercise of this

/

(1) [1909] A.C. 194. (2) 7 App. Cas. 96.
(3) 5 App. Cas. 409.
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ancillary power in Attorney-General for Ontario V.
Attorney-General for Canade (1), and the Lord Chan-
cellor (Herschell) says, at page 200, that

a system of bankruptey legislation may frequently require various
ancillary provisions for the purpose of preventing the scheme of the
Act from being defeated.

As ancillary to its control of the banks and bank-
ing system of Canada, Parliament has the power to
legislate in regard to the negotiability of warehouse
receipts for banking purposes, although in such legis-
lation an interference with civil rights is clearly in-
volved. The authority to legislate in respect to bank-
ing transactions is plenary and

may be fully exercised, although with the effect of modifying civil
rights in the province. Tennant v. Union Bank of Canada(2), at p.
47.

In Re Railway Act(3), at page 142, Mr. Justice
Davies says:

Exclusive legislative authority on railways, such as are here
enumerated, being vested in the Dominion Parliament, that Parlia-
ment has, as a consequence, full and paramount power so to legislate
upon such matters as fully, properly and effectively to carry out the
construction, management and operation of these railways. In so
legislating it matters not that they infringe upon the powers of
legislation with regard to property and civil rights assigned to the
provineial legislatures. Such invasion is admittedly necessary to
enable the Parliament properly and effectively to legislate. The main
and controlling question is, therefore, whether the legislation in ques-
tion can be said to be fairly and reasonably within the plenary and
exclusive powers of the Dominion Parliament enabling it effectively
to control the construction, management and operation of the classes
of railways excepted from sub-section ten of section ninety-two and
embraced within sub-section twenty-nine of section ninety-one. I
think it may be fairly so held.

In City of Toronto v. Grand Trunk Railway Co.

(1) [1894] A.C. 189. (2) [1894] A.C. 31.
(3) 36 Can. S.C.R. 136.
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(1), the same learned judge quotes as the equiva-
lent of “necessarily incidental and ancillary” the
phrase used by Osler J.A., in Re Canadian Pacific
Railway Co. and Township of York(2), at page 72,
“eminently germane, if not absolutely necessary.”

In the latter volume, at page 407, is reported a
unanimous decision of the Ontario Court of Appeal(3)
that Dominion legislation declaring a federal railway
company liable “for the full amount of damages sus-
tained” by reason of a breach of statutory duty is
intra vires and entitles an employee, or, if he be killed,
his relatives to recover such damages where the breach
of duty is that of a fellow-employee, notwithstanding
the limitation imposed by the provincial “Workmen’s
Compensation Act.” Burton C.J.0., says, at page
411:— -

I think such a power is incident to the general legislation en-
trusted to them (the Dominion Parliament) to construct and deal
with such undertakings and ought not to be restricted in the way
suggested.

In McArthur v. Northern and Pacific Junction
Railway Co.(4), Burton J.A. says, at page 111: —

It must be clear, apart allogether from authority, that when
power is given to the particular legislature to legislate on a certain
subject, such power includes all the incidental subjects of legislation
which are necessary to carry it into effect;

and Osler J.A., says, at page 125, that legislation con-
ferring a fight of action for damages arising from the
cutting of timber upon a plot of land of limited width,
on either side of a federal railway, owned by the
Crown in right of the province, but under timber
license, is

well within the competence of Parliament to pass in order to legislate
generally and effectually on a subject within its exclusive powers,

(1) 37 Can. S.C.R. 232. (3) Curran v. Grand Trunk
(2) 25 Ont. App. R. 65. Railway Co., 25 Ont. App.
R. 407.

(4) 17 Ont. App. R. 86.
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even though it may to some extent trench upon the subject of pro-
perty and civil rights.

In Citizens’ Insurance Co. v. Parsons(1l), Ritchie
C.J., said, at pages 242-3: —

The Dominion Parliament would.only have the right to interfere
with property and civil rights in so far as such interference may be
necessary for the purpose of legislating generally and effectually in
relation to matters confided to the Parliament of Canada.

The learned Chief Justice repeated this statement
in The Queen v. Robertson(2), at page 111, and at
page 139, Fournier J., said:—

dans une cause assez recente, j’ai eu occasion de dire, et je le répéte,
que le gouvernement federal a, sans doute, le pouvoir de toucher inci-
demment & des matidres qui sont de la jurisdietion des provinces.
Mais dans mon opiniom, ce pouvoir ne s’étend pas au-dela de ce
qui est raisonnable et nécessaire & une législation ayant unique-
ment pour but le légitime exercice d’un pouvoir conféré au gouverne-
ment fédéral.

1 extract the following passage from the judgment
of Rose J., in Doyle v. Bell(3), at page 335: —

I do not understand by the use of the word necessary, as found
in various decisions and text-books, that it is meant to lay down the
doctrine that to bring within the powers of the Dominion legislature
any provision of an enactment respecting a subjeet within the exelu-
sive jurisdietion of such legislature, and which provision might affect
civil rights, it must necessarily appear that without such provision

it would be impossible to carry into effect the intentions of the legis-

lature, or that probably no other provision would be adequate. On
the contrary, it seems to me that if such provision might, under
certain circumstances, be beneficial and assist to more fully enforce
such legislation, then it must, at all events on an appeal to the courts,
be held to be necessary, that is, necessary in certain events. Surely
the legislature must be allowed some and, in my opinion, a very wide
discretion as to the mode of enforcing its own enactments. It cannot
be that the courts are to sit in judgment on the exercise of such
discretion and dictate to the legislature whether they shall adopt this
or that mode, because in the opinion of the courts one mode is the
more convenient or better, or at least as well adapted to effect the
purpose of the legislature.

(I) 4 Can. S.CR. 215. (2) 6 Can. S.C.R. 52.
“(3) 11 Ont. App. R. 326.
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In delivering the judgment of the Court of Queen’s
Bench in McDonald v. Riordan (1), the late Mr. Jus-
tice Wiirtele expressed views which would restrict the
incidental jurisdiction of Parliament within very nar-
row limits. The judgment of the Court of Queen’s
Bench that Parliament had the right to legislate as to
the disqualification of the directors of federal railway
companies was affirmed in this court(2), and, as the
decision is reported, “for the reasons given in the court
appealed from.” But 1 cannot think that this court
meant to adopt or to indorse the views of the learned
Quebec judge upon the limitations of the ancillary
legislative jurisdiction of Parliament.

I fully recognize that, as stated by Palmer J., in
Attorney-General for Canada v. Foster(3), at page
164: —

‘Where the line of necessity is to be drawn in each particular case
is the great difficulty that lawyers have to contend with when ex-
pounding our constitution. It must, I think, be determined by a
consideration of the general scope of the legislation called in question.
There must be a reasonable limitation of its encroachment upon sub-
jects that are exclusively within the power of the other legislature.

Nevertheless, Lord Hobhouse says in the Parsons
Case(4), at pages 108-9: —

In these cases it is the duty of the courts, however difficult it
may be, to ascertain in what degree and to what extent authority to
deal with matters falling within these classés of subjects exists in
each legislature, and to define in the particular case before them,
the limits of their respective powers.

Having regard to the general tenor of the auth-
orities to which I have referred, it is clear that when,
in order to make effective and to fully carry out the
object of substantive legislation upon one of the sub-

(1) QR. 8 Q.B. 555. (3) 31 N.B. Rep. 153.
(2) 30 Can. S.C.R. 619. (4) 7 App. Cas. 96.

17
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jects enumerated in section 91, it becomes necessary
to assert and exercise ancillary powers which trench to
some extent upon the domain assigned to provincial
legislation, Parliament possesses these powers. In de-
termining whether particular legislation is or is not
within them, “absolute necessity” is not the test; it
is rather “reasonable necessity.” Is the authority to
pass such legislation requisite “to prevent the scheme
of the (substantive) act from being defeated” ; to per-
mit of a “plenary” exercise of a power expressly con-
ferred; to allow Parliament to exercise “its full and
paramount power so to legislate upon the railways
enumerated “as fully and effectively to carry out the
* * # operation of these railways”; to provide for
matters “eminently germane, if not absolutely neces-
sary” to legislation upon an enumerated subject; to
cover “incidental subjects” of legislation upon an
asgigned subject; to ensure that Parliament may “leg-
islate generally and effectually on a subject within
its exclusive powers”; to make provisions ‘“just and
reasonable and necessary” in legislating for a purpose
within “the power conferred on the federal govern-
ment” ? Can this legislation be said

to be fairly and reasonably within the plenary and exclusive powers

of the Dominion Parliament enabling it effectively to control the
# % * operation of the classes of railways

under its jurisdietion ? — These are criteria indicated
in the cases to which I have referred by which the rea-
sonable necessity and the truly ancillary character of
incidental legislation may be tested.

The late Mr. Justice Rose would have supported
such legislation if beneficial and of assistance in more
fully enforcing legislation respecting a subject within
the exclusive jurisdiction of Parliament. The legisla-
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tion now before us, however, appears to answer the
more conservative judicial tests which I bave men-
tioned.

In considering the necessity for federal control of
“through traffic,” it is well to have in mind that sec-
tion 8 of the “Railway Act” applies to the great rail-
way systems of Canada and the local lines connecting
therewith, as well as to such railways as those now
before the court; and that “traffic” includes freight
as well as passenger traffic. One legitimate purpose
of the “Railway Act’’ of Canada is to prevent undue
discrimination in rates in respect of traffic upon rail-
ways under federal control when carried under similar
conditions and between points similarily situated. If
federal railway companies may, indirectly-and through
the instrumentality of distinct provinecial corporations
operating local connecting railways, defeat the pur-
pose of this federal legislation against undue diserim-
ination, it would seem that, in respect of through
traffic, such local railways should be subject to federal
control in order to “prevent the scheme of the Act
being defeated.”

For instance, point A is on “The Transcontinental”
—a through federal railway connecting at point B with
“The Dominion,” a federal branch line controlled by
an entirely independent company, upon which is situ-
ate point C; at point B “The Transcontinental” also
connects with “The Provincial,” a local railway operat-
ing under provincial incorporation, but controlled by
the interests which control “The Transcontinental.”
On “The Provincial” is situate point D, equi-distant
with point C from point B. If this provincial railway
should not be subject to federal control in respect to
“through traffic,” the rate between points A and D

17%
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might, without any direct discrimination on the part
of “The Transcontinental,” be considerably greater
than the rate between points. A and C in respect of the
same class of traffic. A “through rate” might be re-
fused between the former points because the provin-
cial company would not make a “joint tariff”; or an
uncontrolled charge by the provincial company be-
tween points B and D might result in a gross case of
discrimination in rates between point A and the equi-
distant points C and D.

It may not be absolutely necessary to the existence
and operation of federal railways that such discrim-
ination should be prevented, but it is certainly rea-
sonably necessary to the satisfactory management and
control of traffic upon them that such matters should
be subject to efficient regulation. Otherwise, as in the
illustration given, the interests controlling a federal
railway might be in a position, through the medium
of a connecting provincial railway also under their
control, to thwart the purpose of unquestionably valid
Dominion legislation against unfair discrimination.
The plenary exercise of the power to legislate in regard
to federal railways would therefore seem to embrace
the control of provincial railways in respect of
“through traffic” and it can scarcely be gainsaid that
legislation for the regulation of such “through traffic”
is “eminently germane, if not absolutely necessary,”
to legislation in regard to federal railways themselves.

Again, for certain classes of through perishable
freight traffic, e.g.: fish, fruit, dairy products and
meat — it may be essential that there should not be
trans-shipment en route and specially constructed cars
may be required. Should “The Provincial,” under con-
trol independent of “The Transcontinental,” refuse to
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haul to their destination on its line cars of “The Trans-
continental,” this traffic to and from points on “The
Provincial” might be seriously interfered with, if not
destroyed. Morover, refusal by “The Provincial” to
co-operate at the point of connection with “The Trans-
continental” in the transfer of such cars from one road
to the other might create difficulties and inconveni-
ences which would unduly impede the traffic. Cars
specially constructed for certain kinds of traffic and
of which the supply may be limited might be impro-
perly detained upon “The Provincial” and grave delay
and inconvenience be thus caused to shippers as well
as loss of business to the federal railway.

Cars employed for the traffic in fish, meat, dairy
produets and fruit require to be “iced” efficiently and
at regular intervals. By slight neglect in this connec-
tion serious damage might be caused. Yet, unless the
Dominion Railway Commission has some control over
“through traffic” after it leaves the federal railways
and before it reaches them, it might be extremely diffi-
cult, if not impossible, to secure satisfactory regula-
tion in regard to such matters as “icing.”

Many other difficulties, with which nothing but a
single controlling power can be relied upon to cope
effectively and satisfactorily, might, no doubt, be sug-
gested by experienced railwaymen. But these illus-
trations suffice to demonstrate the reasonable neces-
sity of federal control in respect to “through traffic”’
over provincial railways which connect with federal
railways. .

It may be suggested that the same purpose could be
accomplished by joint or concurrent legislative action
by Parliament and the provincial legislature. There
is no such legislation; and if an attempt were made
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to arrange for it, there is no certainty that the views
of the two legislative bodies would be the same. Again,
if the Dominion Railway Commission and a provincial
railway commission were each empowered to deal with
such matters in regard to federal and provincial rail-
ways respectively, there would be no assurance that
the standards of both would be alike or that joint
action would be practicable ; and if the authority were
divided only joint action could be effective. At all
events, the existence or non-existence of federal legis-
lative jurisdiction cannot depend upon these con-
siderations.

Again it is urged that such power on the part of
Parliament or its creature, the Dominion Railway
Commission, would be open to abuse and that, in the
guise of regulations in respect of “through trafﬁc,”'a
provincial railway might be subjected to interference
in regard to its rolling stock, its time schedules, its
very rails themselves, their gauge and their weight,
such as would virtually remove the undertaking from
provincial control, or would render it extremely diffi-
cilt for the provincial authorities to exercise in regard
to it that supervision to which they are entitled. Meet-
ing a similar objection in the Fisheries Case(1), Lord
Herschell said, at page 713: —

The suggestion that the power might be abused so as to amount
to a practical confiscation of property does not warrant the imposi-
tion by the courts of any limit upon the absolute power of legislation
conferred. The supreme legislative power in relation to any subject-
matter is always capable of abuse, but it is not to be assumed that
it will be improperly used; if it is, the only remedy is an appeal to
those by whom the legislature is elected. ’

And in Bank of Toronto v. Lambe(2), Lord Hob-
house, speaking of the exclusive legislative powers of
the provinces, said, at page 586 : —

(1) [1898] A.C. 700. (2) 12 App. Cas. 575.
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To place a limit upon it because the power may be used unwisely,
as all powers may, would be an error and would lead to insuperable
difficulties in the construction of the “Confederation Act.”’

And again, at page 587: —

If * * * on the due construction of the Act a legislative
power falls within section 92, it would be quite wrong * * * to
deny its existence because by some possibility it may be abused, or
may limit the range which would otherwise be open to the Dominion
Parliament.

The Commission created by Parliament for the
administration of its railway legislation should be re-
lied upon to have due regard to the fact that the auth-
ority of Parliament to enact such provisions as are
contained in section 8 of the “Railway Act” is re-
stricted by the rule of reasonable necessity; and “it
must be assumed that” it '

will exercise the judicial powers which have been entrusted to it in a
just and reasonable manmner,

per Osler J.A., in Re Canadian Pacific Railway Com-
pany and Township of York(1), at page 73. If it be
open to inquiry here, I find nothing in the order now
in appeal which indicates disregérd by the Railway
Board of this moral restriction upon its powers. The
learned Ontario judge-of appeal also says: —

I do not think that questions of ultra vires can be decided by un-
reasonable or extravagant suppositions.

Finally it was objected that the “British North
America Act” provides a means by which Parliament
can assume control over the Montreal Street Railway,
viz.: by declaring it to be a work for the general ad-
vantage of Canada, and that, the statute having pro-
vided this means for acquiring control, no other is

open. DBut to declare a railway to be a work for the

general advantage of Canada involves the assumption

(1) 25 Ont. App. R. 65.
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of complete and entire control of it by Parliament and
in the case of many local railways which connect with
federal railways that may be undesirable. Moreover,
if this be a good ground of objection to the Dominion
legislation in regard to “through traffic” it is equally
applicable to the legislation in the same section in
regard to control of the physical crossing or connec-
tion. It is inconceivable that whenever Parliament
desires to compel a provincial railway crossing or con-
necting with a federal railway to conform to federal
legislation in regard to the actual physical crossing or
connection it must assume complete control of the
provincial railway by declaring it to be a work for the
general advantage of Canada.

It should be noted that the section of the “Railway
Act” now under consideration deals only with cases
in which provincial railways actually connect with or
cross federal railways. By this legislation Parliament
does not purport to empower the Railway Commission
to order a provincial railway to establish such a con-
nection and it is not necessary now to consider
whether Parliament could or could not confer such
authority. ‘

Counsel for the respondents contended that Parlia-
ment is empowered by the residuum clause of section
91 of the “British North America Act” to deal with
“through traffic’” as a subject not covered by any of

- the several clauses of section 92. I think it must be

admitted that, in the absence of federal legisiation
dealing with it, provincial legislation in regard to the
carriage on a provincial railway of “through traffic”
received from or destined for a federal railway would
be intra vires under clause 10 of section 92. If so, the
right of Parliainent to subject a provincial railway to
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federal legislation in respect of “through traffic” can-
not arise under the residuum clause of section 91. The
Judicial Committee has said that legislation under
this clause may not

encroach upon any class of subjeects which is exclusively agsigned to
provineial legislatures by section 92. Attorney-General for Ontario v.
Attorney-General for Canada(l).

Effective legislation in regard to the fhrough traffic
dealt with by section 8 of the “Railway Act” must
trench upon the legislative authority of the provinces
‘over provincial railways. FHa hypothesi legislation
which does so encroach would seem to be pro tanto
not within the residuum clause, which only confers
power ’
to make laws for the peace, order and good go§ernment of Canada in
relation to all matters not coming within the classes of subjects by
this Act assigned exclusively to the legislatures of the provinces.

Moreover, the “subjects” of railway legislation
assigned respectively to Parliament and the provincial
legislatures by the “British North America Act” ap-
pear to be, to the former federal railways, as described
in the exceptions to clause 10 of section 92, and to
the latter local railways not within such exceptions.
The division of jurisdiction seems to be according to
the character of the railways and not accdrding to the
nature of the traffic carried or thé business done. 1
therefore agree with Mr. Geoffrion that “through
traffic” can scarcely be regarded as a distinct subject
of legislation not covered by any of the enumerated
classes of either section 91 or section 92 and therefore
within the legislative power of Parliament under the
residuum clause.

But, if not within the residuum clause, and if, as
seems clear, it be a matter requiring legislative regu-

(1) [1896] A.C. 348, at p. 360.
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lation, since the provisions of sections 91 and 92 ex-
haust the entire legislative field, except as to matters
specifically covered by other sections of the Act —e.g.,
section 93, Bank of Toronto v. Lambe (1), at page 587
—1it follows that “through traffic” must be within
the legislative jurisdiction either of Parliament or of
the local legislatures or of both. .

It seems clear that a provincial legislature cannot
alone deal with this subject, because in no circum-
stances can it legitimately enact “railway legislation”
affecting a federal railway. Maedden v. Nelson and
Fort Sheppard Railwey Co.(2); Canadian Pacific
Railwway Co. v. The King(3). dJoint or concurrent
legislative control, or joint or concurrent control by
two bodies of Commissioners, deriving power respec-
tively from Parliament and the local legislature,
would be so uncertain and subject to so many diffi-
culties and contingencies that it might often result
in failure to make provisions necessary for the regu-
lation of such traffic. It seems to follow that only
legislative jurisdiction vested exclusively in Parlia-
ment can effectually provide for “through traffic.”
This consideration confirms the conclusion that such
jurisdiction has been conferred by the “British North
America Act.”

I am, therefore, of opinion that the provisions of
the eighth section of the “Railway Act” should be held
to be intra vires of Parliament as “truly ancillary to
(federal) railway legislation” and “properly anecil-
lary to through railway legislation” and as

necessarily incidental to the exercise of the powers conferred by {one
of)} the enumerative heads of clause 91,

(1) 12 App. Cas. 575. (2)[1899] A.C. 626.
(3) 39 Can. S.C.R. 476.
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namely, the jurisdietion given by clause 29 of section 111-_(3

91 over railways excepted from clause 10 of section 92. Montzear

The appeal should be dismissed with costs. o
01'1:1; OF

Appeal allowed with costs. ~ MoNTREAL.
Anglin J.

Solicitors for the appellants: Campbell, Meredith,
Macpherson, Hague,

- & Holden.

Solicitors for the respondent: Ethier & Co.




256

1909

——

*Dec. 16.

1910

——

*March 11.

SUPREME COURT OF CANADA. [VOL. XLIII.

THE MONTREAL PARK AND

ISLAND RAILWAY COMPANY} APPELLANTS ;

AND

THE CITY OF MONTREAL......... RESPONDENT.

ON APPEAL FROM THE BOARD OF RAILWAY COMMISSIONERS

FOR CANADA.

Board of Railway Commissioners—Consideration of complaints—Ewvi-

dence—Rejection—Agreement as to special rates—Unjust dis-
crimination.

A company operating, subject to Dominion authority, a tramway

through several municipalities adjacent to the City of Montreal,
and having connections and traffic arrangements with a provincial
tramway in that city, entered into an agreement under statutory
authority with one of the municipalities whereby, in consideration
of special privileges conceded in regard to the use of streets, ete.,
lower rates of passenger fares were granted to persons using the
tramway therein, for transportation to and from the city, than to
denizens of the adjoining municipality with which there was
no such agreement. On the hearing of a complaint, alleging un-
just diserimination in respect to fares, the Board of Railway
Commissioners for Canada refused to take the agreement into
consideration when tendered in evidence to justify the granting
of the special rates and ordered the company, appellants, to fur-
nish the service to persons using the tramway in both muni-
cipalities at the same rates of fare. On an appeal, by leave
of the Board, in respect of the propriety of overlooking the con-
tract, submitted as a question of law:—

Held, Davies and Anglin JJ. dissenting, that, as the existence of the

contract was one of the elements bearing upon the decision of
the question of substantial similarity in circumstances, the Board
should have admitted the evidence so tendered in regard to the
agreement in consideration of which the special rates of fares
had been granted. ’

*PrESENT:—Sir Charles Fitzpatrick C.J. and Girouard, Davies,

Idingtor, Duff and Anglin JJ.
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APPEAL by leave of the Board, under section 56 (3)
of “The Railway Act,” from an order of the Board of
Railway Commissioners for Canada, dated 4th May,
1909. :

The circumstances of the case are shortly stated in
the head-note and more fully set out in the judgments
now reported. The appeal was in respect of the same
order as was brought in question in the case of The
Montreal Street Railway Co.v. The City of Mon-
treal(1) ; and the order granting leave to appeal, on
the question submitted, was as follows: —

“It is ordered that leave be granted to The Mon-
treal Park and Island Railway Company to appeal
to the Supreme Court of Canada from the said order,
dated the 4th day of May, 1909, upon the following
question, which is hereby declared to be, in the opinion
of the Board, a question of law, namely, whether it is
right or proper for the Board, in making the said
order, to overlook the contract bearing date the 7th
day of November, 1907, and made between the said
Montreal Park and Island Railway Company and the
Municipality of Notre-Dame de Grace ? ”

The contract mentioned is the agreement referred
to in the head-note. '

Aimé Geoffrion K.C. and F. Meredith K.C. (Hague
with them) for the appellants.
Atwater K.C. and Butler for the respondent.

THE CHIEF JUSTICE.—In order that justice may be
done it is necessary for the Commissioners to consider
the agreement under which the appellants obtained
permission from the Municipality of Notre-Dame de

(1) 43 Can. S.C.R. 197.

257
1910
MON'I"REAL
PaRk &
IsLAND
Ry. Co.
v

CrTY OF
MONTREATL.




- 258 SUPREME COURT OF CANADA. [VOL. XLIIL

fio Grace to enter upon ité streets. We are not now called

Monteear. Upon to decide what effect, if any, is to be given to that
};’;‘f{nﬁ agreement in the consideration of the complaint made
RY;)CO- as to unjust discrimination; but it may serve to ex-

Mg;ﬁgix. . plain or justify the alleged difference in treatment

complained of by the respondents and should there-
The Chief fore in that view not be overlooked. To meet the
charge of unjust discrimination as between the two
adjoining municipalities, the railway company at-
tempted to shew that the circumstances were not sub-
stantially similar by producing the agreement under
which they had been permitted to enter and are now
allowed to operate their railway upon the streets of

Notre-Dame de Grice; but the Commissjoners appar-

ently were of opinion that the question was to be de-

cided upon a bare consideration of the money fares
charged. It is manifest, in my opinion, that the cost
of construction and of operation are essential elements
to be considered in the determination of the question
as to whether the circumstances in which the company
operated its road in the adjoining municipalities are

substantially similar.

The appellants were required by the Parliament of
Canada (6 Edw. VIL ch. 129, sec. 6) to obtain the
. consent of the municipalify before they could enter
upon its streets and the Quebec legislature (8 Edw.
VII. ch. 97) approved of the by-law under which the
railway company occupies those streets. To justify
the charge of unjust discrimination between two ad-
joining municipalities on the ground of difference of
treatment it is necessary that all the circumstances
connected with the cost of construction and operation
of the railway should be considered and the conditions
under.which the railway obtained the permission from
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the municipality to enter upon the streets should be
taken into account in this case as any other item in the
cost of construction. If in the absence of an agree-
ment the company had been obliged to make a large
money payment to obtain the consent of the munici-
pality to enter upon its streets, it is possible that the
charge to the passengers to or from that municipality
would have been the same as in the case of Mount
Royal and the reasonableness of the charge made to
the residents of the latter municipality is not to be
determined by a mere comparison with the charge
made in the adjoining municipality without any know-
ledge of the circumstances under which the lesser fare
is collected.

I am also of opinion that the Board had no power
or authority to compel the Montreal Street Railway,
a provincial corporation, to enter into an agreement
for the purpose of enabling the appellants to carry out
the order made against them with respect to transfers
to all points on all lines operated by the Montreal
Street Railway in the Town of Westmount or the City
of Montreal. The passenger in possession of a frans-
fer goes from ome train to another, that is to say,
passes from a railway owned or operated by a corpora-
tion under the control of the Dominion Parliament to
a railway owned or operated by a corporation under
the control of a provincial legislature, and the con-
ditions under which the latter company is to carry its
passengers from one point to another upon its own
railway is not to be determined by the Dominion
Board of Railway Commissioners.

G1ROUARD J.—It is admitted that the rate charged
for railway transportation on the Island Railway and
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The Montreal Street Railway to passengers from
Mount Royal Ward, in the City of Montreal, was
greater than that charged to passengers from Notre-
Dame de Grace. The railway company met this com-
plaint by tendering in evidence a contract with the
Town of Notre-Dame-de Grace by virtue of which
passengers from that municipality became entitled to
some favourable treatment. The Board, however, de-
clined to consider this contract, holding that it was
not proper for them to do so, being a private agree-
ment, and ordered the stopping of the differential
rates as amounting to “unjust discrimination” and
finally ordered that the railway company do enter
into an agreement with the Montreal Street Railway
for the purpose of removing the said diserimination.

The question is: Was the Board justified in refus-
ing to take consideration of said contract?

In my humble opinion I think it was the duty of
the Board to consider that contract. The contract was
legal, being in fact expressly provided for by section
18 of the “Cities and Towns Act,” 3 Edw. VII. ch. 38
(Que.). That statute empowers cities and towns to
grant, under certain conditions, rights, franchise and
privileges as may be agreed upon, such as running
rights over streets, exemption from taxation and ex-
clusive franchise. The Island Railway was therefore
bound to get the consent of the municipality before
acquiring these rights which were granted by the
above contract. How can it be said that in such a case
there can be “unjust” discrimination ?

Moreover, I do not understand how the Board can
lawfully order the Island Company, true a federal
railway, to obtain from the Montreal Street Railway,
a provincial railway, an agreement to remove the said
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diserimination. In my humble opinion railways like
the Street Railway Company are entirely out of the
jurisdiction of the Railway Board.

I would therefore allow the appeal of the said
Island Railway Company with costs against the City
of Montreal.

Davies J. (dissenting).—Appeal re “unjust dis-
crimination’” in traffic.

This appeal from the order of the Board of Railway
Commissioners arises out of an application made by
the City of Montreal to the Board for an order direct-
ing the Montreal Park and Island Railway to grant
the same facilities in the way of services and opera-
tion, including the rates to be charged by it to the
people residing in Mount Royal Ward of the city, that
it grants to the adjoining Town of Notre-Dame de
Grace, which adjoins but is outside of the city limits.

After a lengthy‘hearing (the Montreal Street Rail-
way, a provincial road, having been made a party to
the proceedings) the Board made the desired order,
and further directed that with respect to “through
traffic” over the Park and Island Railway and the
Montreal Street Railway the latter road should enter
into the necessary agreements with the Park and
Island Road to ensure the carrying out of the order.

Both railway companies have appealed to this
court, the street railway on the ground of want of
jurisdiction in the Board to deal with “through traffic”
over its lines, and the Park and Island Road, on the
ground that in determining whether or not the rates
charged by them to and from the Town of Notre-Dame
de Gréce and those charged to and from Mount Royal
Ward unjustly discriminated against the latter, the

18
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Board refused to consider an agreement made between
the railway and Notre-Dame de Grace fixing for cer-
tain considerations in the agreement expressed rates

"to and from that town.

On the appeal relating to the jurisdiction of the
Board to deal with the question of through rates(1) I
have already given my opinion affirming the Board’s
jurisdiction, to which I need do no more than refer.

" The question now for decision is a narrow though
most important one. :

The form in which it is put by the Board in grant-
ing leave to appeal on a matter of law is “whether it
is right or proper for the Board in making the said
order to overlook the contract bearing date the Tth
November, 1907, and made between the Montreal Park
and Island Railway Company and the Municipality of
Notre-Dame de Grace.”

The contract in question was put in evidence at
the hearing and is printed in the appeal case before us,
but it is perfectly plain from the reasons given by
Chief Commissioner Mabee that the Board refused to
consider that contract or give weight to it in making
their order. I interpret the question of law we are
asked to answer to mean as if put in this form: Was
the Board justified in refusing to consider that con-
tract in determining the question of “unjust discrimin-
ation ?” And I would answer that it was. Mr. Geoffrion
in his argument before us contended that it was a
piece of evidence they were bound to consider and
could not ignore, though, of course, he admitted that
the weight they should give it was entirely for the
Board and could not be considered by us.

In order to determine then whether or not the Board
could ignore the agreement we must look at its terms

(1) 43 Can. S.C.R. 197.
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and the conditions existing at the time it was entered
into. The contention was that the right of the com-
pany to run its railway or tramway along the streets
of any municipality was by the express terms of its
charter made to depend upon the consent of the muni-
cipality being first obtained by by-law (see section 6 of
6 Edw. VIL ch. 129), and that in order to obtain such
consent the company had been obliged to stipulate for
the carriage of the passengers between Notre-Dame de
Grice and the City of Montreal at a certain rate. Such
being the case it was argued that while there might
be discrimination between that agreed rate and the
rate charged to and from the adjoining ward of the
city, such discrimination was not “unjust”’ and that it
was “unjust discrimination” alone which the statute
provided against.

I am not prepared to say that even if the company
was obliged in order to obtain the privilege of running
its railway along the streets of a municipality, to pay
for the privilege, they could adopt such a mode of pay-
ment as would enable them to discriminate against an
adjoining municipality in the matter of rates. They
could pay for the privilege in cash or in any other way
they agreed with the municipality, but they could not,
in my opinion, adopt a mode of compensation for the
concession of the right which they could afterwards
invoke to excuse or justify, either directly or indirectly,
discrimination. So far as the municipality discrimin-
ated against and those using the railway to and from
it were concerned the discrimination was not the
less unjust because the company chose to adopt this
mode of payment for the privilege of laying down
their rails in the streets and operating their road.
The 315th section of the “Railway Act” which governs

181,
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the case was enacted to secure so far as might be pos-
sible equality of rates under “substantially similar cir-
cumstances and conditions.” The 4th sub-section is
peremptory, “no toll shall be charged which unjustly
discriminates between different localities.” Does the
fact that instead of paying a round sum in cash or
otherwise to one locality for the privilege of running
its road over certain streets the company for reasons
of its own agrees instead to charge a low toll or rate
to and from that locality, justify it in refusing to give
to an adjoining locality, other conditions being equal,

- the same rate, and in this way create a discrimination

which as between the two localities is unjust. If cash
was paid for the privilege could they plead that in
justification of the discrimination ? If the cost of
the building of the road to one locality exceeded that
of the cost to another, could such excess in cost be
advanced to justify the discrimination and prove it
not to be unjust? Are these elements and facts which
the Board have to inquire into and weigh when deter-
mining what is “unjust discrimination” ? If they are
there is no end to the discrimination which companies
might create and not contravene the Act. If it was
otherwise held and if a company could refuse to one
locality rates which they had conceded to another
under substantially similar circumstances and condi-
tions and make the granting of the lower rates depend-
ant upon the locality granting concessions to them it
seems to me it would amount practically to a transfer
to the company of the powers now vested in the Board
of determining rates as between localities. I agree
with the Chairman when he says “we cannot take into
consideration matters of that sort in the administra-
tion of this law.” '
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But apart from all that, I fail to find in the agree-
ment put in evidence any such consideration paid by
the company for the privilege of using the streets of
Notre-Dame de Grice. The agreement as to rates with
the municipality of Notre-Dame de Grace was not for
the privilege simply or for that privilege at all. It was
for an exclusive franchise for operating its road on the
ground surface for passengers, freight and mails
within the limits of the town for fifty years, and also
for exemption forever from payment of municipal
taxes, which the town might at any time have power
to levy on the company, its movable or immovable pro-
perty or franchises, with certain limited and specified
exceptions. ’

It was this exclusive privilege for half a century,
and this ewempiion forever from taxes, which the com-
pany was buying from the town which formed the
consideration for the rate or toll of five cents agreed
upon. It was not the mere purchase of the consent re-
quired by statute for the laying of the rails. That
statutory permission to use the streets simply for the
running of the tramway does not appear on the face
of the agreement to be part of the consideration at all
(see section 7 of the agreement). It was the monopoly
and the ezemption the company was buying, something
the “Railway Act” certainly was not passed to encour-
age and neither of which could be held to be a “circum-
stance or condition” which the Board should consider
in determining the question of “unjust discrimina-
tion.”

The municipalities which would grant similar
monopolies and exemptions would, I presume, get in
return the lower rates. Those that would refuse
would have to pay the higher and so the unjust

265

1910

MONTREAL
PARK &
ISLAND
Ry. Co.

.
CITY OF
MONTREAL.

Davies J.




266

1910
S’
MONTREAL
PARK &
ISLAND
Ry¥. Co.
V.
CITY OF
MONTREAL.

Davies J.

SUPREME COURT OF CANADA. [VOL. XLIIL

discrimination clause would be practically defeated.
The Railway Board brought into existence to prevent
amongst other things unjust discrimination was asked
practically, by giving weight to the agreement in this
case, to sanction the practice.

I do not stop to inquire as to the legality of such
an agreement by a municipality. It is said the agree-
ment was subsequently validated by the-local legisla-
ture. But if it was that would not justify it being
invoked and given weight to by a Dominion Board act-
ing under a Dominion Act in a proceeding to deter-
mine what was or was not “unjust discrimination” in
rates or tolls upon railways as between different locali-
ties. Such validation if it took place goes no further
than confirming an act of the municipality which cer-
tainly without express legislative authority would be
ultra vires the municipality.

Under the 77th section of the Act the burden of
proving that the lower toll was not unjust diserimina-
tion rests upon the company and is not, in my opinion,
discharged in any degree by shewing that the lower
rate was a congideration for a monopoly of railway
privileges and an exemption from taxation purchased
by the company from the locality to which they had
granted such lower rate. It is, to my mind, impossible
to conceive how the purchase of such a monopoly and
exemption could operate to make that discrimination
just which otherwise would be unjust. Neither the
monopoly nor the exemption were necessary to the
operation of the road. They were merely incidents
the possession and enjoyment of which would make
those operations more profitable for the company, but
at the expense of the public, and the destruction of any
possible competition.
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My brother Idington has called my attention to the
case of Holwell Iron Co., Lid. v. Midland Railway
Co.(1). It was an appeal from a decision of the Rail-
way and Canal Commissioners(2), and being a deci-
sion by the Court of Appeal, confirming that of the
Commissioners, is of course entitled to the greatest
respect. The facts of that case were such as to make
the decision of little service to us on this appeal.
There an agreement was attacked which had been
entered into forty years previously between the Rail-
way Company and the Stavely Hill Iron Co. The
railway at that distant period wanted to aequire a
strip of land running right through the property of the
Stavely Co. on which a private line was laid and also
other lines of the Stavely Co. It was obvious, as the
Master of the Rolls said, that the claim for severance
would be enormous unless provision was made for con-
veying coal and iron and other materials to and from
the company’s property on each sidé of the line. Ac-
cordingly the railway company, acting under special
powers, purchased from the Stavely Co. the land and
railways in question, and all locomotives, engines, etc.,
belonging to the railways and used for the purposes of
the company’s business. The consideration was
£29,788 plus an agreement on the railway company’s
part to continue to efficiently work the whole of the
traffic of or connected with the Stavely Company’s
business as it had previously been worked by the latter
company. It was these terms which it was contended
amounted to the railway company granting excep-
tional terms to the Stavely Company to the prejudice
of the appellants. The question there determined in-
volved the proper construction of section 27 of the

(1) 26 Times L.R. 110. (2) 25 Times L.R. 158.
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“Railway and Canal Traffic Act, 1888, providing
against “undue preference” being given by a railway
company to one rival trader as against another trader.
The Court of Appeal held that the inequality of rates
complained of might be explained and accounted for by
a fair and honest bargain, the consideration for which
had been duly conveyed to and enjoyed by the railway
company. The Master of the Rolls was of the opinion
that the only question of law open to the appellants was
that the agreement was one which the Commissioners
could not look at because it was illegal and void, and
that when once this point of law was decided in the
negative the Commissioners should give it considera-
tion. He winds up his opinion, hewever, with the fol-
lowing pregnant words: “Nothing that I have said is
intended to apply except to a case where land is taken
and arrangements are made for what is to be done on
and with reference to the land so taken.” As he had
previously said: “It (the agreement) only provides
for certain services to be rendered by the railway com-
pany on land the subject-matter of the agreement. It
in no way resembles an agreement to purchase goods
in return for future gratuitous services to be rendered
by the purchaser to the vendor.”

Looking at the statute the court was there constru-
ing and the special facts of the case on which the deci-
sion turned, I cannot say that it is an authority for
one or other of the rival contentions in this appeal,
though I think the principle underlying the decision to
be gathered from the last few sentences of the opinion
of the Master of the Rolls quoted by me above supports
the ruling in the case before us of the Board of Com-
missioners.

For the reasons I have given I would dismiss this
appeal with costs.
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IpiNgTON J.—The decision in the Montreal Street
Railway Company’s appeal from the same order as
made herein renders the question submitted rather of
an academical character.

I should have preferred this decision postponed
until the judgment passed upon by the court above in
review of said decision if to be appealed.

We may assume that the Board has jurisdiction
over this appellant, but until we know whether or not
our decision in the other case is to stand the con-
flicting considerations bearing upon the question
asked are somewhat perplexing. )

At the threshold stands the question of the validity
of the contract between the two companies.

We have not had it argued in all its bearings and
much less so in the new light our decision presents it.

For the reasons I have given in the other case I
think it is valid. Amongst otlier reasons I have given
is that which T find in an Act cited confirming this
company’s contract, but the view I have presented as
derived therefrom was not touched in argument, if I
remember correctly.

Yet the Board held or assumed it invalid or to be
ended in some way.

If ended how can appellant, having doubtless con-
tracted with Notre-Dame de Grace on the faith of
that contract continuing, be dealt with justly without
an examination of the contract now in question and
all that upon which it is founded ?

Is the contract valid or is it invalid by reason of
infringing the policy of the “Railway Act” ? Or is
sub-section 7, of section 317, of the “Railway Act,”
which in terms does not include contracts like this, to
be taken as the boundary of that policy and compre-
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hending everything of a contractual nature which is to
be held prohibited and void ?

The appellant is surely entitled to know on what
ground the Board proceeds and if it declares the con-
tract a violation of the Act, and hence invalid and
the franchise gone as an obvious result of illegality,
the appellant may when directed to equalize its rates
or fares prefer equalizing by levelling up rather than
a general lowering. i

Indeed, it may be a financial impossibility to do
otherwise.

The power given by 8 Edw. VIL ch. 97 (of Que-
bec), validating the by-law of Notre-Dame de Grice
had, so far as that legislature could, authorized the
contract with the appellant to grant the franchise.

The appellant had been given by 6 Edw. VII. ch.
129 (of the Dominion), the right to run: upon the
streets of a municipality, but only by and with the
latter’s consent.

Is there any implication therein that the terms

~ contained in such consent are authorized? In solving

N

such a question the well-known practice of engrafting
on such consents specific contracts can hardly have
been overlooked by Parliament.

I express no opinion. I merely suggest. Is there
not an implication that Parliament has sanctioned
what is now complained of?

Many other views occur to me but, in any way I
can look, I see no escape from a consideration of the
agreement in order that justice be done.

- It could never have been the purpose of Parliament
to remove all inequality by violating manifest prin-
ciples of justice.

Certainly the powers of the Board given in some
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cases to sanction inequality do not indicate that any- 1910
thing but justice, and not mere inequality, is to be M]gf:;’ﬂ&ﬂ
the sole guide. ISLAND
The case of The Holwell Iron Co. v. Midland Rail- "~
way Co.(1), of which the report has come to hand Mg;“;;g;
since argument herein, suggests the way the Court of = —

Idington J.

Appeal in England looked at an analogous case and ——
statute, where the court was confined, as we are, to the
mere issue of jurisdiction. With what inference of
fact the Board may draw we have nothing to do.

I would allow the appeal without costs for the
same reasons as in the other case(2) so far as ap-
plicable.

Durr J.—I agree in the opinion stated by the Chief
Justice.

ANGLIN J. (dissenting).—By an order of the Board
signed by the Assistant Chief Commissioner of the
Board of Railway Commissioners for Canada, No.
7975, leave was granted to the Montreal Park and
Island Railway
to appeal to the Supreme Court of Canada from the order (No. 7405)
dated the 4th of May, 1909, upon the following question, which is
hereby declared to be in the opinion of the Board a question of law,
viz.: whether it is right or proper for the Board in making the said
order to overlook the contract bearing date the 7th day of November,
1907, and made between the said Montreal Park and Island Railway
Co. and the Municipality of Notre-Dame de Grace.

The “Railway Act” (section 56, sub-section 3)
makes conclusive the opinion of the Board that any
question, in regard to which leave to appeal is granted
by it, is a question of law; and upon such leave being
given the right of appeal is conferred.

The question, stated in the order granting leave
above quoted, considered merely in itself, appears to

N

(1) 101 L.T. 695. (2) 43 Can. S.C.R. 197.
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be susceptible of more than one interpretation. It
might refer to an entire exclusion of the contract as
evidence, so that the Board would not be apprised of
its nature and purport, or it might refer to a refusal
by the Board, though fully apprised of the nature and
terms of the contract, to treat its existence or the con-
sideration upon which it is founded or the rights and
obligations to which it gives rise as facts which should
influence the Board in determining the issue of unjust
discrimination with which they were dealing. T exclude
accidental or inadvertent omission to take the contract
into consideration as something which it cannot have
been intended to submit, althoﬁgh the expression ‘“to
overlook” is more often used to cover such a case than
any other. An entire exclusion of the contract —in
the sense of a refusal to receive it in evidence, based
upon its inadmissibility — would raise a question of
law. But upon a determination by the Board, with
the contract before it and full knowledge of its pur-
port and effect and of the circumstances in which it was
entered into, that no weight should be given to these
facts or conditions in deciding whether there had or
had not been unjust discrimination, a question of law
cannot, I venture to think, arise, in view of the pro-
visions of section 318 that

the Board may determine as questions of fact whether or not traffic

is or has been carried under substantially similar circumstances and
conditions and whether there has in any case been unjust discrimina-

tion, ete.

Nevertheless, if the question upon which the Board
intended to give leave to appeal be whether or not it
has the right so to determine, the statute apparently
precludes our treating it as a question of fact notwith-
standing that, under section 318, an issue of unjust
diserimination is to be disposed of as a question of fact.



VOL. XLIII.] SUPREME COURT OF CANADA.

Upon an examination of the record I find that the
agreement referred to was admitted in evidence. I
find that its terms were discussed and the report of the
proceedings leaves no doubt in my mind that the Board
was fully apprised of those terms and of the circum-
stances in which the contract was made. The remarks
of the learned Chief Commissioner in disposing of the
complaint of unjust discrimination make it abund-
antly clear to me that he was cognizant of all these
matters. It is equally clear that he determined that
proof of the existence of these facts and conditions
would not aid the railway company in establishing to
the satisfaction of the Board that the discrimination
which had been shewn or admitted was not unjust
within the meaning of the “Railway Act.” It would,
therefore, seem that the question upon which it was
really intended to give leave to appeal was not whether
the contract and the circumstances surrounding it
should be excluded as inadmissible evidence, but was
in reality whether, having before it the contract and
all necessary and proper information and evidence in
regard thereto, it was right and proper for the Board
to decide that no weight or effect should be given to
these facts and circumstances in the determination of
the question whether the discrimination is or is not
unjust in this particular case.

That the evidence in question was admissible, if
for no other reason, to enable the Board properly to
consider whether or not the special rates accorded by
the appellants to passengers to and from Notre-Dame
de Grice are in the interests of the public, I entertain
no doubt. If the giving of these special rates was not
“necessary for the purpose of securing * * * the
traffic in respect of which” they are given, so as to
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bring this case within section 319—it seems obvious
that there may be cases covered by that section which
closely resemble this case. It is, I think, impossible to
say that in no circumstances and under no conditions
can an agreement for special rates be in the public
interest, or be something which may affect the justice
or injustice of a discrimination. But the admissibility
of such evidence is one matter; the weight to be
attached to it, or whether it is entitled to any weight
in any particular case are very different matters; and
it is because of the disregard of the contract by the
Board in determining not to give it any weight in this
case, that, if at all, the appellants may have ground
for complaint.

Again, the words, “whether it is right or proper,
ete.,”” present an ambiguity and a difficulty. If they
mean whether the Board had the right, in the sense of
the power, to disregard these matters as not entitled to
weight in determining the justice or injustice of the
particular discrimination (which may perhaps be re-
garded as a question of law) in view of the provisions
of section 318 that question must, I think, be answered
affirmatively. But if, as was argued, it was intended
that this court should be asked to say whether, having
the power so to deal with this evidence, the Board pro-
perly exercised that power and properly determined
that these matters were not entitled to weight in dis-
posing of the issue before it, I am, with respect, unable
to conceive how that can be regarded as a question of
law. The weight and effect which should be given by
the Board to any evidence adduced before it upon an
issue of unjust discrimination must in view of the pro-
visions of section 318 be always a question of fact. I
think we should therefore assume that the Board did
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not intend to give leave to appeal upon this possible
aspect of the question stated in the order.

To summarize: If, notwithstanding that the con-
tract was in fact admitted in evidence and its terms
and the circumstances in which it was made were ap-
parently placed fully before the Board and were con-
sidered by it for the purpose of determining whether
any weight should in the circumstances of this case
be attached to them, the question for our determina-
tion is whether this evidence was or was not admis-
sible, and if I thought that what had taken place was
really an exclusion of the evidence as irrelevant, I
would be of opinion that this appeal should be allowed.
But, having regard to the proceedings before the
Board and to the remarks of the learned Chief Com-
matter. I therefore conclude that the real question sub-
mitted is whether or not, as a matter of law, the Board
submitted is whether, as a matter of law, the Board
in dealing with this evidence, which was before it, had
the right “to overlook™ or disregard it, in the sense
of putting it out of consideration, because it was in
their opinion, in the circumstances of this case, not
entitled to weight ; and to that question, in my opinion,
having regard to section 818 of the Act, the answer
must be that in so doing the Board was within its
rights.

As already stated I cannot conceive that the Board
intended to submit for our consideration the question
— what weight, if any, should be given by it to such a
contract as a circumstance affecting an issue of unjust
discrimination; and as this is apparently not neces-
sarily tlie construction of the question as stated, I
think we should not assume that this was the question
upon which the Board gave leave to appeal as a ques-
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tion of law. Neither do I understand that we are
asked to determine, as an abstract question, whether
or not, under any or all circumstances, the policy of
the “Railway Act” requires that the Board should
refuse to attach any weight to an agreement between a
railway company and a municipality which provides
for special rates, on the ground that its existence can
in no circumstances have any bearing upon an issue of
_unjust discrimination. We are dealing with an appeal
in a concrete case and I confine my expression of
opinion entirely to that case.
For these reasons I would dismiss this appeal with
costs.
Appeal allowed with costs.

Solicitors for the appellants: Campbell, Meredith,
M dcpherson, Hague
& Holden.
Solicitors for the respondent: Ethier & Co.
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THE NIAGARA, ST. CATHARINES 1910
AND TORONTO RAILWAY 00.} APPELLANTS; +Feh. 15, 16.
*March 11.
AND
JAMES DAVY ........ e RESPONDENT.

ON APPEATL FROM THE BOARD OF RAILWAY COMMISSIONERS
FOR CANADA.

Roilways—Oarriers—International through traffic—Reduction of joint
rate—Jurisdiction of Board of Railwey Commissioners—Prac-
tice—Parties—Costs.

On a complaint in respect to a joint tariff, between the appellant com-
pany and The Michigan Central Railroad Company, under which
a rate of three cents per hundred pounds was charged on pulp-
wood in car-lots for carriage from Thorold, in Ontario, to Suspen-
sion Bridge, in the State of New York, the Board of Railway
Commissioners for Canada decided that the rate should be re-
duced and ordered the appellants to restore a joint rate which
had previously existed of two cents per hundred pounds for car-
riage of such goods between the points mentioned. The Michigan
Central Railroad Company, over whose railway the goods had
to be carried from the point where the appellants’ railway made
connection with it at the international boundary to the foreign
destination, was not made a party to the proceedings before the
Board. On appeal by leave of ‘o judge to the Supreme Court of
Canada, .

Held, per Fitzpatrick C.J. and Idington and Duff JJ., that the Board
had no jurisdiction to make the order.

Per Girouard, Davies and Anglin JJ.—As the Michigan Central Rail-
road Company was not a party to the proceedings, it was not
competent for the Board to make the order.

The appeal was allowed without costs.

APPEAL, by leave of the Chief Justice of the Su-
preme Court of Canada, from that portion of an order

*PRrESENT:—Sir Charles Fitzpatrick C.J. and Girouard, Davies,
Idington, Duff and Anglin JJ.

19
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of the Board of Railway Commissioners for Canada,

Niacara, S. dated 2nd December, 1909(1), which directed that a

CATHARINES

& Toronto joint rate of two cents per hundred pounds of wood-

P,
Davy.

Rx. Co.

pulp, in carloads, from Thorold, in Ontario, to Suspen-
sion Bridge, in the State of New York (which had pre-
viously existed and been superseded), via the appel-
lants’ railway and the Michigan Central Railroad,
should be restored.

The appellants are a railway company declared by
the Parliament of Canada to be a work for the general
advantage of Canada, and have power to construct
and operate certain lines of railway in Canada, but not
outside of the Dominion. The respondent is a manu-
facturer and shipper of wood-pulp carrying on business
at Thorold, in Ontario, and the traffic in question was
the carriage of wood-pulp in carloads from Thorold
to Suspension Bridge, in the State of N ew York, one
of the United States of America.

Such freight is carried by the appellants from
Thorold over a line owned and operated by them under
their charter powers to Niagara Falls, in Ontario,
where their tracks join the tracks of the Michigan
Central Railroad Company. Between Niagara Falls,
in Ontario, and Suspension Bridge, in New York, the
appellant company does not and is not authorized to
operate any line of railway nor have they any other
line of railway by which they can or do operate to Sus-
pension Bridge, New York. Suspension Bridge is a
station a short distance east of the Niagara River in
the State of New York, on a line of railway operated
by the Michigan Central Railroad Company, a com-
pany incorporated outside of the Dominion of Canada,
but having the right to operate a railway in certain

(1) 9 Can. Rway. Cas. 493.
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parts of Canada, as provided for by the statute 4 Edw. 1910
VIL ch. 55, and the freight in question, from Niagara I‘Eﬁfﬁgﬁ&&
Falls, Ont. (where the appellants’ tracks connect with & Tosonto
tracks operated by the Michigan Central Railroad RY;,_CO'
Company), is carried by the Michigan Central Rail- Davy.
road Company over lines operated by the latter com-
pany to Suspension Bridge in the State of New York.

For some time prior and up to 1st February, 1908,
there was in effect a tariff providing for a through rate
of two cents per hundred pounds on such traffic from
Thorold to Suspension Bridge, such traffic having been
made effective by concurrence therein by the appel-
lants and the Michigan Central Railroad Company.
On 1st February, 1908, by a tariff concurred in by
these. companies, the rate was changed to three cents
per hundred pounds, but a reduction was made again
to two cents per hundred pounds from 25th April,
1908, to 14th November, 1908. On 15th November,
1908, a tariff came into effect by concurrence of the
companies fixing the rate on such traffic at three cents
per hundred pounds, and cancelling the former tariff
which provided a rate of two cents per hundred
pounds. Shortly after the last mentioned tariff came
into effect the respondent applied to the Board of Rail-
way Commissioners for Canada for an order for a
refund of one cent per hundred pounds on freight
shipped under the three-cent-rate and for an order
directing the appellants to restore the rate of two cents
per hundred pounds on such freight. The Michigan
Central Railroad Company was not made a party in
the proceedings.

The order made by the Board was as follows :—

“It is ordered that that part of the application
directing the Niagara, St. Catharines and Toronto

19Y,
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Railway Company to refund to the applicant the said
sum of $219.83, being the additional one cent per 100

& Toronto pounds paid on forty-two carloads shipped from

R¥. Co.
P.
Davy.

November 15th, 1908, when the three-cent-rate went
permanently into effect, to September 29th, 1909, the
date of this application, be, and it is hereby, dismissed.
“And it is further ordered that the joint-rate of
three cents per 100 pounds at present in force on wood-
pulp in carloads, from Thorold, Ontario., to Suspen-
sion Bridge, New York, via the Niagara, St. Catha-
rines and Toronto Railway and the Michigan Central
Railroad, be, and it is hereby, disallowed, and the
Niagara, St. Catharines and Toronto Railway Com-
pany is hereby required, by the 15th day of January,
1910, to restore the joint-rate of two cents per 100
pounds which was in effect on the said traffic prior to
February 1st, 1908, and November 15th, 1908.”

Chrysler K.C. and George F. Macdonell for the
appellants.
Strachan Johnston for the respondent.

THE CHIEF JUSTICE.—The appeal should be al-
lowed. The Railway Commissioners are without juris-
diction to make the order complained of.

GrouArp J.—The appellants complain that the
Railway Board had no jurisdiction to make an order
directing the appellants to restore a joint-rate of two
cents per hundred pounds on wood-pulp in carloads
from Thorold, in the Province of Ontario, to Suspen-
sion Bridge, in the State of New York, via The
Niagara, St. Catharines and Toronto Railway and the
Michigan Central Railroad, an American railway oper-
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ating in this country. The Michigan Central Railroad 1910

is not in the case and I cannot see how the said order N1AcArs, St.
. CATHARINES

could have been made. When the proper parties are & goxgmm,

before us it will be time to decide the question for our &

decision, but, in my humble opinion, not before that DA™
time, Girouard J.

The appeal should be allowed.

Davies J.—The order of the Board of Railway
Commissioners in this matter, so far as this appeal is
concerned, directed

that the joint-rate of three cents per hundred pounds at present in
force on wood-pulp in carloads from Thorold, Ontario, to Suspension
Bridge, New York, via the Niagara, St. Catharines and Toronto Rail-
way and the Michigan Central Railroad be disallowed,

and that the former railway company (appellants),
by a certain date, should restore the old rate of two
cents.

The Michigan Central Railroad Company, a foreign
corporation, rates over whose road the Board’s order
thus assumed and exercised jurisdiction, were not
cited before the Board or in any way made parties to
the proceedings. ,

Very interesting and important questions arising
out of the proper construction of sections 335 and 336
of “The Railway Act,” purporting to confer powers
on the Board for the regulation of international joint-
traffic, were discussed at length and ably by the coun-
sel for the parties to the appeal before us. ‘

I cannot understand how it was that the Michigan
Central Railroad Company, whose interests were so
directly involved in the order under review, were not
made parties to the proceedings.

It is clear to my mind that the omission to make
them pé,rties is fatal to the validity of the order as
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made and I, therefore, feel myself compelled to concur

Niscars, 8T. jn the allowance of the appeal on that ground alone.

CATHARINES

& TORONTO
Rx. Co.
V.
Davy.

Davies J.

Under the circumstances, I do not think that costs
should be allowed.

IpiNeTON J.—This is an appeal from an order of
the Board of Railway Commissioners for Canada,
directing, amongst other things, the appellants to re-
store a joint-rate for carriage of freight from Thorold,
in Ontario, to Suspension Bridge, in the State of New
York, via the railway of the appellants and the Michi-
gan Central Railroad.

The appeal is made on the ground that, inasmuch
as part of the latter road needed to effect the service
in question runs through a part of New York State,
and the company which owns or operates it is not a
Canadian creation and only subject to the jurisdiction
of Parliament in respect of that part of its road within
Canada, the Board had not the power to make the
order,

I have no doubt that the road in the United States
is absolutely beyond the jurisdiction of the Board and
that the company operating it is, in respect of the
part within the United States, also as completely be-
yond the jurisdiction of the Board.

I am also clear that this is not one of those cases
in which, by specified indirect means, the sanction of
a foreign company was intended by the Act to be in-
directly coerced into submission to the order of the
Board.

It is equally clear that the part of that company’s
road in Canada and its operation therein are subject
to the Board as other roads over which it is given
jurisdiction.

It has been rightly conceded by submitting to the
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part of the order disallowing the joint-tariff that had
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been for a time in force that the Board had power to so Nmm, Sr.

disallow that joint-tariff.

If the order had expressly on its face made its en-
forcement of the part objected to conditional upon
the other company, which is not-a party to the pro-
ceedings, filing upon request or notice a joint-tariff or
a tariff of its own, that would have clearly enabled the
appellants to carry freight on the terms indicated
could such a conditional direction have been said to be

_beyond the jurisdiction of the Board ? - Is that form of
conditional direction not implied in the order as it
stands ? We should bear the history of the tariff in
mind and should not run away too readily with the
idea that the whole case lies in the bald statement that
the foreign road is supposed against its will to do
something the Board has not power to compel.

No such power is now pretended. And it is con-
ceded on both sides that this is not a case where the old
order of things revives ipso facto upon the new being
abolished.

However, having fully considered, as well as many
others, these suggestions which I have stated in
order that it cannot be assumed they were -overlooked,
I fear the express terms of the order are too explicit
to admit clearly of the implications which I have sug-

CATHARINES

& TORONTO
R¥. Co.
?.
Davy.

IdingtonJ.

gested as possible. The order probably took the form

it appears in through inadvertence.

It does not appear whether anything was done to

suggest this to the Board.

' I think we should not encourage mere captious
objections which might be overcome by an application
to the Board to vary what may only have been, as I
suggest, inadvertence.

I would, therefore, allow the appeal without costs.
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1910 Durr J.—I agree that the appeal should be allowed
N1sears, ST. for the reasons given by Mr. Justice Idington.
CATHARINES B

& ToroXTO

k. Co. ANGLIN J.—The Niagara, St. Catharines and

Dﬁ’f- Toronto Railway Company, a corporation subject to
Anglin J. the legislative authoerity of the Parliament of Canada,

" operates a line of railway between the Town of Thor-
old, Ont., and the Town of Niagara Falls, Ont. At the
latter town it connects with the Michigan Central
Railroad Company’s system. This company operates
a line of railway a portion of which lies between
Niagara Falls, Ont., and the Town of Suspension
Bridge, in the State of New York.

Prior to the first of February, 1908, there was in
force a joint-tariff under which these two railways
carried products of the respondent from Thorold, Ont.,
to Suspension Bridge, N.Y., at the rate of 2 cents per
100 pounds. On February 1st, 1908, the two railways
raised this rate to 3 cents; they again reduced it to 2
cents on the 25th April, 1908; but on the 15th Novem-
ber, 1908, they again advanced it to 3 cents. The ap-
plication before the Railway Board was for the dis-
allowance of the 3 cent rate and the restoration of the
2 cent rate; and also for an order that the appellant
railway company should refund to the respondent the
sum of $219.83, the extra amount paid by him between
November 15th, 1908, and September 29th, 1909, by
reason of the increase in rates. He was refused the
relief of a refund because in the opinion of the Board
the 3 cent rate was legally in force from November
15th, 1908.

The Board however ordered

‘'t the joint-rate of three cents per 100 pounds at present in force on
wood-pulp in carloads, from Thorold, Ontario, to Suspension Bridge,
“ew York, via the Niagara, St. Catharines and Toronto Railway and
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the Michigan Central Railroad, be, and it is hereby, disallowed, and the
Niagara, St. Catharines and Toronto Railway Company is hereby
required, by the 15th day of January, 1910, to restore the joint-rate
of two cents per 100 pounds, which was in effect on the said traffic
prior to February 1st, 1908, and November 15th, 1908.

From the first part of this order which disallows
the 3 cent tariff there is no appeal. By leave of the
Chief Justice of this court an appeal has been per-
mitted in respect of that portion of the order which
requires the defendants to restore the joint-rate of 2
cents per 100 pounds in force prior to November 15th,
1908.

The Michigan Central Railroad Company were not
parties to the application before the Railway Board
and are not before this court. The appellants rely
lipon this fact as an objection to the order in appeal;
and they also maintain that, had the Michigan Central
Railroad Company been before the Railway Board and
had the order been made against both companies, it
would nevertheless be beyond the jurisdiction con-
ferred on the Board by the “Dominion Railway Act,”
inasmuch as the Board thereby assumed to prescribe
a tariff or rate for traffic carried beyond the inter-
national boundary to a point in a foreign country.

If the order exceeds the jurisdiction of the Board
because the Michigan Central Railroad Company was
not before it, it is unnecessary and it would probably
be unwise to pass upon the larger question raised by
the appellants.

The order requires the respondent company alone
“to restore” the joint rate or joint tariff existing be-
fore the 15th November, 1908. This tariff had ceased
to be effective by reason of its having been legally
superseded by a later joint-tariff which the Board
itself has found to have been legal and effective. (See
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section 328(4).) The order for restoration, therefore
is, in reality, an order requiring the company to make
and file a new joint-tariff. This, in my opinion, it
cannot do without the concurrence of the Michigan
Central Railroad Company; and there is, and upon
the present record there could be, no order of the
Board requiring the Michigan Central Railroad Com-
pany to concur in the making of such a tariff. Section
333, applicable to Canadian companies, indicates that
where a joint-tariff is to be made by the companies
themselves both must agree and the only action which

- the initiating company is enabled to take without the

concurrence of the other company is the filing of the
joint-tariff after it has been so agreed upon. Although
there is no express provision in section 335 regarding
agreement of the companies, it is obvious from the
very nature of a joint-tariff that there must be such an
agreement if the tariff is to be the act of the companies
and not of the Railway Board. I am therefore of
opinion that the order as drawn requires the appel-
lant company to perform what may be an impossibility
and it is for that reason, in my opinion, in its present
form beyond the jurisdiction of the Board.

An order might probably have been drawn pro-
hibiting the appellants from taking the traffic in ques-
tion for continuous carriage from Thorold, Ont., to
Suspension Bridge, N.Y., at a rate exceeding that
which the Board thought proper, which would not
have been open to this objection. If the effect of dis-
allowance of a joint-international-tariff is — under the
operation of the “filing” sections made applicable by
section 338 — that, until a new tariff is filed or a new
toll prescribed, the railways affected cannot charge
any tolls for the traffic covered by the disallowed tariff
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—i.¢., in the case of joint-tariff traffic by the continu- 1910
ous route I see no reason why such an order as that Niacasa, St.
CATHARINES
indicated might not be made. But such an order & Toroxto
would not accomplish what the present order, if valid, RY,',_CO'

would have effected. Davy.
Mr. Johnston stated that the Board, in his opinion, AnglinJ.
did not intend to make an order having any greater T
effect than such a prohibitive order. But it is, I think,
not possible to place upon the order actually before us
such a limited construction.
I am not to be understood as expressing any view
upon the powers of the Board to make such an order
as that in appeal were the Michigan Central Railroad
Company before it as well as the present appellants.
Because it purports to impose upon the appellant
company unconditionally an obligation which it can
only fulfil with the concurrence of another railway
company, which it may not be able to obtain, I think
the present order transcends the jurisdiction of the
Board and that for this reason this appeal should be
allowed.
In the peculiar circumstances of this case there
should, in my opinion, be no costs of this appeal.

Appeal allowed without costs.
Solicitor for the appellants: George F. Macdonell.

Solicitors for the respondent Thomson, T@lley &
Johnston.
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SAINT MARY’S YOUNG MEN’S

TOTAL ABSTINENCE AND BE-
NEVOLENT SOCIETY (PrLAIN- APPELLANTS ;

AND

(DEFENDANTS) oo vvvevniennnnnns } RESPONDENTS.

ON APPEAL FROM THE SUPREME COURT OF NOVA SCOTIA.

Lease—Construction of covenant—Tawes—Partial exemption.

A society owned a building worth about $20,000 which, by the statute

law of the province, was exempt from muniecipal taxation so
long as it was used exclusively for the purposes of the society.
A portion of the building having been used at intervals for other
purposes, it was assessed at a valuation of $1,000 and the society
paid the taxes thereon for some years. Such portion was event-
ually leased for a term of years to be used for other purposes
than those of the society, and the valuation for assessment was
increased to $10,000. The lease contained this covenant:—

“The said lessees * * * ghall and will well and truly pay or cause

to be paid any and all license fees, taxes or other rates or assess-
ments which may be payable to the City of Halifax, or chargeable
against the said premises by reason of the manner in which the
same are used or occupied by the lessees hereafter, or which are
chargeable or levied against any property belonging to the said
lessees (the said lessor, however, hereby agreeing to continue to
pay as heretofore all the regular and ordinary taxes, water rates
and assessments levied upon or with respect to said premises,
and the personal property thereon belonging to the lessor).”

The society was obliged to pay the taxes on such increased valuation

and brought action to recover the amount so paid from the
lessees.

Held, Fitzpatrick C.J. and Anglin J. dissenting, that the taxes so

paid were “regular and ordinary taxes” which the lessors had
agreed to pay as theretofore and the lessees were not liable there-
for on their covenant.

*PRESENT:—Sir Charles Fitzpatrick C.J. and Davies, Idington,

Duff and Anglin JJ.



VOL. XLIIL.] SUPREME COURT OF CANADA.

APPEAL from a decision of the Supreme Court of
Nova Scotia affirming the judgment of the trial judge
dismissing the plaintiffs’ action.

The material facts are sufficiently stated in the
above head-note.

0’Connor K.C. for the appellants.
Newcombe K.C. for the respondents.

THE CHIEF JUSTICE (dissenting).—I am of opinion
that the appeal should be allowed for the reasons given
by Mr. Justice Anglin.

Davies J.—For the reasons given by Chief Justice
Townshend when delivering the majority judgment of
the Supreme Court of Nova Scotia, I am of the opin-
ion that this appeal should be dismissed with costs.

I think the trial judge, Longley J., neatly and
fairly stated the true meaning of the covenant in ques-
tion in the following words:

It means that the lessor is to pay the regular city assessment on
the property demised and that the defendants are to meet any special
impositions which the city shall by law impose upon them on account
of their business. For instance, if the city should impose a license
fee upon public shows then the defendants must pay it. If by special
legislation they should obtain the right to levy a special tax or assess-
ment upon all moving picture shows then defendants must bear all
of these even if they should be made a lien on the building in which
such shows were carried om.

IniNeTON J.—The City of Halifax has to assess pro-
perty according to its value but must exempt that of
such benevolent societies as the appellant when exclu-
sively used by the society.

The charter, by section 505, enables the city coun-
cil to pass ordinances relative to entertainments and
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licenses for or in respect of same. This, coupled with
other sections, is wide enough to enable a fee tax or
rate to be imposed in respect of such entertainments
either per period of time of occupancy, or number of
exhibitions.

Licenses for such purposes, it was admitted in
argument, must be taken out not by the lessees, but by
the owner of the building in which the entertainments
are held and hence there are secured thereby to the-
city the payment of the license fees and obedience to
all city ordinances regarding the manner of carrying
on such business.

The following covenants were inserted in the three
year lease in question to carry on theatrical exhibi-
tions—

The lessees will well and truly pay, or cause to be paid, any and
all license fees, taxes or other rates of assessment which may be pay-
able to the City of Halifax, or chargeable against the said premises
by reason of the manner in which the same are used or occupied by
the lessees hereafter, or which are chargeable or levied against any
property belonging to the said lessees (the said lessor, however, hereby
agreeing to continue to pay as heretofore all the regular and ordinary
taxes, water-rates and assessments levied upon or with respeet to
said premises, and the personal property thereon belonging to the
lessor).

Much confusion has been created in the interpreta-
tion of these covenants by entirely overlooking the
power of the city to impose such fees or other like
taxes, by the means above referred to.

The first covenant above quoted, obviously referred
to this power, and its past exercise as well as its
future possible exercise and extension.

The very words used, “license fees,” etc., “charge-
able,” ete., “by reason of the manner in which the same
are used” seem attributable to the possibilities under
the powers I refer to for imposing license fees which
are certainly a form of tax.
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Inasmuch as the appellant by virtue of the city
ordinance had to apply for and get the license, yet
according to the bargain was not to bear the tax there-
for, it was necessary for it to protect itself in regard
to repayment of that or any like imposition, and did

- 80 by this indemnifying covenant.

At the same time the words might be wide enough
to cover other rates, and the lessors having agreed to
pay the ordinary taxes it was necessary to see that
the indemnity did not cover too much, and hence the
second part binding appellants to pay the ordinary
rates. )

A mere minute verbal analysis such as put forward
in argument without having due regard to the business
the parties had in hand is, I submit, of little value.

The lessees agreed to pay all taxes incidental to
their business and the lessors all incidental to their
ownership.

It was an incident of such ownership that, unless
exclusively occupied or as interpreted so far as not
exclusively occupied, their property was subject to
taxes. This interpretation by the assessing power of
this exemption may or may not have been the correct
one.. .

It certainly was the equitable one. And I have no
doubt it was when so interpreted properly applied.

The' hall that only brought in rental for a dozen
nights in a year was in truth not worth more than a
thousand dollars.

The hall that brought in ten times as much per
year was worth ten thousand dollars.

Such rates as a varying assessment fixed from time
to time were the ordinary taxes the lessor had to pay,
and the word “heretofore,” if reasonably applied,
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means no more than this; as we have paid in the past
according to current assessable value we will pay in
the future.

It may not be quite accurate according to all the

- rules of law and logic for people so to think and so to

speak.
It accurately represents, I am convinced, the sound

common sense of the assessor and Court of Revision
of Halifax.

‘We have not to decide the question of law for them,
but we have to try and understand what they were
about, and what being their method of doing things
must have been in the minds of the contracting parties
hereto who would in adjusting their business accept
and act upon the well-known understanding of these
authorities relative to the law, and the measure they
were likely to apply in assessing in the ordinary way
this piece of property.
 This was not the only property of the kind in
Halifax concerning the use of which the like questions
arose and had to be solved, for the Masonic Hall and
Oddfellows’ Hall the assessor says were dealt with by
a similar method.

I have no doubt that what the parties intended has
been carried out by the judgments of the courts below.

And if I had to treat the matter in the way of
trying to give to each word its literal meaning and
give effect to every word the result would be the same.

~ It would be impossible in any way one can try to
give such an interpretation or apply such a construc-
tion not to leave a doubt of whether or not the exact
shade of meaning of each word had been properly
assigned.
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The strain put upon one or two words by the appel-
lants’ method destroys the proper meaning of others.

But of one thing I feel sure and that is, that if
taxes upon an assessment of only one thousand dollars
a year had been deliberately agreed upon it should
have been inserted, and, I think, would have been
inserted.

Those dealing with the business of finding a clear
mistake made in this regard should, on its discovery,
have taken steps to rectify the mistake rather than
their method of settling it.

I think the appeal should be dismissed with costs.

Durr J.—I concur in the opinion of Mr. Justice
Davies. '

ANGLIN J. (dissenting).—The plaintiffs claim in-
demnity from the defendants in respect of certain
taxes levied by the City of Halifax on a building
owned by the plaintiffs and leased to the defendants.
The alleged right to indemnity arises upon the follow-
ing covenant contained in the lease:

The said lessees for themselves, etc., covenant, promise and agree
to and with the said lessor, ete., that the said lessees, ete., shall and
will well and truly pay or cause to be paid to the said lessor, its
successors and assigns * * * any and all license fees, taxes or
other rights or assessments which may be payable to the City of
Halifax or chargeable against the said premises by reason of the
manner in which the same are used or occupied by the lessees here-
after, or which are chargeable or levied against any property belong-
ing to the said lessees (the said lessor, however, hereby agreeing to
continue to pay as heretofore all the regular and ordinary taxes,
water-rates and assessments levied upon or with respect to said pre-
mises, and the personal property thereon belonging to the lessor.

In the special Aect incorporating the plaintiff
society it is provided that
20
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all real and personal property exclusively used for the purposes of
the society shall be exempted from taxation.

It has been established by evidence admitted at the
trial that prior to the making of the lease to the de-
fendants the plaintiffs were assessed upon the sum of
$1,000 in respect of the building in question, the value
of which is said to be about $20,000. The reason for
this partial taxation of the property, notwithstanding
the exemption provision, was that the society occa-
sionally let a part of their building for other purposes
and the assessor in respect of such user deemed the
property liable to assessment. Upon appeal from a
larger assessment made by the assessor, the amount
for which the property should be assessed, having
regard to such occasional user bjr other persons,- was
fixed at the sum of $1,000. After the lease in question
had been made the assessment of the building was
increased from $1,000 to $10,000 and the assessor in
giving evidence says that this increase was because
part of the building

was let out for a large rent and occupied permanently and con-
tinuously.

Whether or not the fact that a portion of the build-
ing was used for other purposes entirely disentitled the
plaintiffs to any exemption from taxation under their
charter is a question not before us. The only question
for determination upon this appeal is whether in
respect of the taxes on the increased assessment,
amouﬁting to $9,000, the plaintiffs are or are not en-
titled to indemnity from the defendants, and that
question must be determined upon a proper construec-
tion of the covenant above quoted.

Much attention has been given, and properly, to the
meaning and effect of the words
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by reason of the manner in which the same are used or occupied by
the lessees hereafter.

If these words affect and qualify the entire covenant
of the lessees it is, I think, obvious that they undertook
by that covenant to pay only taxes imposed by reason
of something peculiar in the manner of their use or
occupation of the premises. It is, therefore, essential
to determine whether this adverbial phrase modifies
merely the verb “may be chargeable,” or modifies also
the earlier verb, “may be payable.”

The two clauses in the covenant descriptive of the
taxes of the lessors which the lessees agree to pay
are separated by the disjunctive “or.” Having regard
to this fact and to the grammatical rule—ad prowxi-
mum antecedens fiat relatio—the adverbial phrase
would primd facie qualify only the verb, “may be
chargeable.” Otherwise there would appear to be no
reason for the use of “or” and the clauses would be
read as if “and” rather than “or’’ had been used, which
should not be done without some cogent reason.
Mersey Docks and Harbour Board v. Henderson
Brothers(1), at p. 603.

If, however, the ordinary grammatical rule of con-
struction to which I have referred be disregarded, it
certainly cannot be said that the adverbial phrase “by
reason of, etc.,” unquestionably qualifies both the mem-
bers of the covenant which precede it; at most it would
be doubtful whether it should be deemed to apply to
and modify one or both of the preceding clauses.

If it be taken to modify both clauses and if, as I
have indicated, the result of such an application of
the adverbial phrase would be that the lessees coven-
anted to pay only special taxes levied by reason of

(1) 13 App. Cas. 595.
20%,
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something peculiar- to the manner of their use or
occupation of the premises, it is clear that they would
thereby assume no liability for “regular or ordinary
taxes.” Upon that construction of the covenant the
excepting parenthetical clause at the end would have
no application. That the draughtsman of the lease
thought that he had by the earlier part of the covenant
imposed upon the lessees some obligation in respect of
“regular and ordinary taxes” seems clear; otherwise
he would not have deemed it necessary to make the
exception contained in the concluding parenthetical
clause. The suggestion that this exception was in-
serted solely ez majori cauteld and is mere surplusage
does not commend itself to my judgment as a sufficient
explanation of its presence in the covenant. Only in
the absence of any other satisfactory explanation of
its raison d’étre would I deem this explanation suffi-
cient. Ditcher v. Denison(1l), at p. 337. Craies’
Statute Law, 101 et seq.
If, on the other hand, the adverbial phrase,

by reason of the manner in which the same are used or occupied by
the lessees,

relates only to the particular clause in which it is
found and modifies only the verb, “may be charge-
able,” and not the earlier verb, “may be payable,”
it would follow that by the earlier member of the
lessees’ covenant they undertook to pay taxes gener-
ally, «.c., regular and ordinary taxes, and that by
the second member of their covenant, they undertook
also to pay any taxes specially levied by reason of
their peculiar user or occupation of the premises.

"So read the lessees’ covenant would impose upon them

an obligation which might require that the lessors’

(1) 11 Moore P.C. 324.
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liability as to some portion of the regular and ordin-
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ary taxes should be saved by express exception, if that St. MARY’s

were the intention of the parties, and the presence of
the parenthetical proviso or exception is thus satis-
factorily accounted for. That a proviso may be used
as a guide in the selection of one or other of two pos-
sible constructions of the covenant in which it occurs
is well established. West Derby Union v. Metropoli-
tan Life Assurence Society (1), at pp. 653, 655.

It is, however, objected that the exception in
favour of the lessees is of all regular and ordinary
taxes and that it is therefore inconsistent with and
repugnant to a construction of the lessees’ cbvenant
which would impose upon th'e,rn'any obligation of in-
demnity in respect of regular and ordinary taxes.
This argument overlooks entirely the important words
in the exception, “as heretofore.”” The meaning of
these words requires to be elucidated by evidence of the
circumstances antecedent to the making of the lease,
because the exception is of regular and ordinary taxes
“as heretofore” paid. For this purpose the evidence
to which I have above referred was, I think, clearly
admissible, and that evidence shews that before the
lease, i.e., “heretofore,” the lessors were paying in
respect of regular and ordinary taxes, an amount
levied on an assessment of $1,000. It is, in my opin-
ion, reasonably clear, reading the whole covenant in
the light of the evidence of the circumstances in which
it was made, that what the lessors intended to con-
tinue to pay in the future, was a portion of the regular
and ordinary taxes levied on an assessment equivalent
to that upon which they had theretofore paid, and

(1) [1897]1 A.C. 647,

Youna
MEN’S
SocIiErY

v,
ALBEE.

Anglin J.
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E)}JO that the purpose of the exception was to take out of
STS'{'I(\)%;:’S the general obligation assumed by the lessees in re-
Men’s  Spect of taxes so much of the future regular and ordin-
SOOEHY ary taxes as should represent ‘what had been thereto-
AI‘_BEE' fore paid on account of such taxes by the lessors.
Anglin J. It is a fundamental canon of construction that
effect must, if possible, be given to every clause and to
every word of an instrument. By no other construc-
tion except that which I have indicated can due effect,
in my opinion, be given to the parenthetical exception
and to the words “as heretofore” found in that ex-
ception. If the covenant of the lessees imposes no
liability for regular and ordinary taxes upon them the
exception serves no purpose; if the exception itself
is construed as including all regular and ordinary
taxes the words ‘“as heretofore” are given no meaning
or effect.
For these reasons I am of opinion that the con-
struction placed on the covenant in question by Mr.
Justice Meagher and Mr. Justice Laurence in the
Supreme Court of Nova Scotia was correct and that
this appeal should be allowed with costs and judg-
ment entered in the court below for the appellants also
with costs.

Appeal dismissed with costs.

Solicitor for the appellants: 7. J. N. Meagher.
Solicitor for the respondents: W. H. Fulton.
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JANE E. CLARK ANpD ALEXANDER
GRAY FARRELIL, EXECUTORS OF
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Suretyship—Rimple contract—Discharge of one surety under seal—
Confirmation of original guarantee—Death of surety—Powers of
evecutors—Continuance of guarantee.

C. and others, by writing not under seal, agreed to guarantee pay-
ment of advances by a bank to a company. Later, by writing
under seal, all the sureties but one consented to discharge the
latter from liability under the guarantee, the document provid-
ing that the parties did in every respeet “ratify and confirm the
said guarantee and consent to be bound thereby as if the said
Ogle Carss had never been a party thereto.”

Held, that the last mentioned instrument did not convert the original
guarantee into a specialty and C. having died an action thereon
by the bank against his executors instituted more than six years
after his death was barred by the Statute of Limitations.

Held, per Davies, Idington and Duff JJ., that the executors had
no power to continue the guarantee terminated by C.’s death by
consenting to an extension of time for payment of the amount
then due notwithstanding the provision in the guarantee that it
was to be continuing and that the doctrines of law and equity
in favour of a surety should not apply thereto.

APPEAL from a decision of the Court of Appeal for
Ontario affirming the judgment at the trial by which
the action of the plaintiff bank was dismissed.

‘The material facts are stated in the above head-
note.

*PRESENT:—Girouard, Davies, Idington, Duff and Anglin JJ.
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1910 Raney K.C. and J. A. Hutcheson K.C. for the ap-
UnrioN BANE pe]lants'
CraRE, Waison K.C. and Lawvell for the respondents.

GIROUARD J.—1I concur in the opinion of Mr. Jus-
tice Anglin,

Davies J.—The question in this appeal is as to the
liability of the estate of the late James Clark for the
sum of $28,450 due to the bank by the. Perrin Plow
Co., Ltd., at the time of Clark’s death and for which
he was liakle as guarantor.

The guarantee was given by Clark and four other
shareholders of a company called the Perrin Plow Co.,
Ltd., to the bank, in the year 1898. It is very loosely
and carelessly drawn and it is exceedingly difficult to
determine just what it means. But it was a continu-
ing guarantee for advances made to the Plow Co. by
the bank either by discounting negotiable securities or
by overdrafts. It contained this sentence:

This is a continuing guarantee intended to cover any number of
transactions, and agree (sic)} that the said bank may deal or com-
pound with any of the parties to the said negotiable securities, and
take from and give up to them again security of any kind in their
discretion, and that the doctrines of law or equity in favour of a
surety shall not apply hereto.

There was nothing to indicate that the guarantors
were to be or become primary debtors, and the only
meaning I can put npon the above sentence read in
conjunction with the other parts of the guarantee is
that in dealing with or compounding with the parties
to the negotiable securities they discounted for the
Plow Co. they could “deal or compound” and take
from and give up to them again security of any kind
in their discretion, and that in so doing or acting the
law or equity in favour of a surety should not apply
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to discharge the surety. But I cannot construe the 1_918
sentence to have any such wide meaning as the appel- Uxton Bang
lant contends for, namely, that it absolutely dis- CLARE.
claimed the application of all rules of law or equity p -
to the dealings between the bank and its guarantors
and gave the bank plenary powers of extending the
times for payment without prejudice to its rights as
against the guarantors. Subsequently to the giving of
this guarantee one of the guarantors desired to be re-
leased, and a document was drawn up and signed by
the other guarantors “ratifying and consenting” to his
discharge and ‘

confirming the said original guarantee and consenting to be bound
thereto as if the said Ogle Carss had never been a party thereto.

The obvious and only intent and purpose of this
document which had seals attached was to discharge
one of the original guarantors from and retain the
liahility of the other guarantors upon the original
guarantee. It was not to create any new or extended
or varied guarantee and whatever object there may
have been in attaching seals to it I cannot assent to
the proposition that its effect was to transform the
original guarantee into a specialty or otherwise to
vary or alter it further than discharging Carss might
have such effect. 7

In January, 1900, Clark died having made a will
appointing the respondents executors and trustees.
On the 28th February, 1900, an agreement was entered
into under seal between the executors of the first part,
Brodie, Lavell and Patterson, the surviving guarantors
of the second part, and the Union Bank of the third
part, by which the executors agreed inter alia to:

consent to renewal from time to time as may be desired of all notes
of the Perrin Plow Company, Limited, in existence at the time of the
death of the said James Maitland Clark, deceased, given under the



302

1910

N
UNION BANK

V.
CLARE.

Davies J.

SUPREME COURT OF CANADA. [VOL. XLIII

aforesaid guarantee and to an extension of time for the payment of
same and the interest thereon, and to the carrying on of the same
according to the requirements of the business of the said company
until six months after notice in writing withdrawing consent to
further extension is given to said bank by said executors.

The bank evidently assuming and, from the corres-
pondence put in evidence, construing this agreement
as a continuing guarantee, not only for advances made
to the Perrin Plow Company, Limited, in Clark’s life-
time, but for further advances to be made after his
death, until his executors called a halt by “giving six
months’ notice withdrawing consent to further exten-
sion,” went on advancing to the Plow Company from
$28,500, which amount that company owed the bank
at Clark’s death, up to $298,334 in March, 1907, when
it was wound up. .

The question on this agreement for our purposes is
whether or not the executors had any power whatever
to bind the estate in the way they attempted to do by
agreeing to the continuance of the business of the Per-
rin Plow Company and the continuance of Clark’s
guarantee and liability for the notes in existence at
his death guaranteed by him, and to an indefinite ex-
tension of time for payment of such notes until they
should by six months’ notice put an end to such
extension.

They had no power as executors to bind the estate
by agreeing to ‘“the carrying on of the same,” that is
of the negotiable securities guaranteed by the testator,
“according to the requirements of the business of the
company.” Such a delegation of powers to third
parties to extend the liabilities of the estate was of
course illegal. It practically placed the estate at the
mercy of the Perrin Plow Company. It attempted
not only to continue and extend the liability of the
estate practically for an indefinite time, but made that
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continuance and extension dependent “upon the re- 1113
quirements of the business of the company.” It was Union Bank
not an attempted exercise of the reasonable but limited CLX'RK_
powers executors may possess of extending time for
payment of debts due the estate. It was a delegation
of their judgment as executors as to the propriety of
giving an extension of time for payment of a debt
guaranteed by the testator to the primary debtor to
be exercised by such primary debtor as the require-
ments of its business called for. The liability of the
estate as guarantor for the payment of the $28,500 was
attempted to be pledged as a credit asset of the Plow
Company to the bank in the interest and for the
benefit of that Plow Company, and to be used “accord-
ing to the requirements of that company.” It was not
the interests of the estate but of the primary debtor
and its creditor the bank that were considered.

There was no power of any kind in the will to
enable the executors to carry on Clark’s business or to
enter into any arrangement for the continuance of his
guarantee and the extreme stretch of the reasonable
common law powers of executors entitling them where
the business of the deceased is a valuable asset to carry
it on for such reasonable time as may be necessary for
them to sell it as a “going concern,” per Lord Herschell
Dowse v. Gorton (1), could not be invoked to support
any such extraordinary and unreasonable agreement
as that made in this case. Williams on Executors (10
ed.), pp. 1430-1433, 1554; Farhall v. Farhall(2);
Re Hvans (3).

The executors’ duty was to wind up the testator’s
business and estate, not to enter into an agreement to

Davies J.

(1) [1891] A.C. 190, at p. 199. {2} 7 Ch. App. 123.
(3) 34 Ch. D. 597.
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continue a business in which the testator only had a _ '

UNIOI:" BANK collateral interest or to continue indefinitely their tes-

CLAEBK.

Davies J.

tator’s guarantee of a debt owed by a limited business
company to a bank. Such an agreement was quite
beyond their powers and, as against the estate, void.
Its disastrous consequences are of course apparent -
now, but they might well have been anticipated. The
bank, strangely enough, without appearing to have
taken proper advice went on enlarging enormously
their advances to the Plow Company, and treated as
an asset of that company under the executors’ agree-
ment the testator’ds guarantee for at any rate the
amount of the compdny’s indebtedness at his death,
however many extensions were given in the interests
of the primary debtor for its payment.

To hold valid and binding on the estate such an

_ agreement as that by which the executors of the estate

of a deceased party could put the estate into the melt-
ing pot of a precarious and speculative business would
be indeed to add a new terror to death.-

My conclusions are that the judgment of the Court
of Appeal is right; that the original guarantee was not
altered in form or character by the document entered
into subsequently, releasing one of the guarantors;
that the agreement signed by the executors while
good to the extent of the admission of the amount of
the debt existing at Clark’s death, was bad in so far
as it attempted to bind the estate in the carrying on
of the business of the company with the aid of the con-
tinued and continuing liability and guarantee of the
estate; that these varied and prolonged extensions
discharged the estate from any further liability on the
testator’s guarantee, and that in any event and
whether they did or not so discharge the estate the
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Statute of Limitations is a bar to the recovery of the 1910
only claim the bank seeks to enforce, namely, the pay- UNIOIZ Barx
ment of the $28,500 due on Clark’s guarantee at the .Crazx.
time of his death as admitted by the executors. ; Davies J.
The appeal should be dismissed with costs.

IpiNeTON J.—This appeal should be dismissed with
costs.

The guarantee given by the late Mr. Clark ended
upon his death and notice thereof to the appellant.

Its language never was intended to meet any later
liability. .

It never was intended by the instrument under seal
executed by him and others assenting to the with-
drawal of one of the sureties to do more than signify
such assent and to continue the original Liability on
the part of the remaining sureties notwithstanding
such withdrawal.

The only apparently conceivable purpose of putting
that instrument under seal was possibly to avert any
question of want of consideration for assenting to the
change. Tt cannot and does not pretend, otherwise
than by the withdrawal of one surety, to enlarge the
original liability.

The later instrument between the respondent and
the appellant as well as other parties represents a
breach of trust and a further contemplated breach of
trust on the part of the respondents, who were by the
will to become trustees of the remainder of the estate,
when realized, and liquidated by them as executors, to
invest it in the manner specified for the benefit of the
testator’s family.

The sum of $28,480, which was the total liability
of the testator’s co-sureties at his death under the
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original guarantee, was taken, regardless of the then

UNIOI;T, Barx golvency of the principal debtor, and of its assets

CLA.RK.

Idington J.

answerable for such liability, and of the then solvency
of his co-sureties, and without the slightest regard to
the dangers of these assets being lost and these co-
sureties becoming insolvent, and without the slightest
measure of protection in either regard, as a proper
basis to fix as the measure of an indemnity to be met
by this testator’s estate in future years after incurring
all these risks and also those incidental to the business
of the principal debtor; and the respondents entered
into an agreement on such basis to bind the testator’s
estate to appellant for the continuation of the primary
debtor’s liability, the remewal of its notes therefor
from time to time, an extension of time for their pay-
ment, and the carrying on of the same according to the
requirements of its business and confirming and ratify-
ing the liability of the estate for the payment of said
sum.

Nor is that all for the same agreement, so far from
providing for a charge upon the primary debtor’s
estate of the said earlier liability of $28,450, expressly
provides for the primary debtor assuming a further
liability of $15,000 and giving the creditors advancing
that sum a priority over any rights respondent might
have to indemnity out of the primary debtor’s assets.

The $15,000 referred to does not appear to have
been anything for which the testator had incurred any
legal liability but, as the recital indicates, what might
have become a joint liability with others if certain
“contracts and arrangements had been completed.”

He died suddenly. The project had not ripened
and did not concern his estate. But the hopes of some
of the parties to this agreement and concerned in that
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project no doubt were disappointed, and to prevent 25)
their disappointment would seem to have been one of Uniony Bank
the moving causes of this peculiar agreement. CLZBK

And not satisfied with a liability such as the testa- '
tor had incurred by virtue of a simple contract and
from which he could have withdrawn at any time, the
actors, as often happens in such cases, tried to conse-
crate a vicious purpose by means of a solemn form,
and put it under seal as if to make it endure thereby,
and attempted to restrict the original right of
revocation.

Idington J.

In short the scheme was not one for the protection
or interests of the estate which, so far as the evidence
shews, required nothing therefor beyond the plain
ordinary method of its realization and investment, as
expressly directed by the will, but to enable other men
interested in the operations of the primary debtor to
carry on its business with a credit based on the entire
capital of the testator’s estate thus attempted to be
given over for the security of appellant to the extent
of the sum of $28,450 and interest compounded in the
renewal notes.

The comparatively small business, only about two .
years and a quarter old at testator’s death, had not
likely involved much if -any loss, if the estate and no
other interest had been looked at, as was respondent’s
duty.

‘True it was terminable on six months’ notice in
writing which might, if given, be extended months
beyond the expiration of that period, by reason of the
currency of the renewal notes at such length of time
as appellant saw fit to make them. ’

The respondents evidently had been misled, or for
want of due care acted improvidently, and forgot all
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about this precious document, preserved however by

——
Umon Bask appellant as a thing of value upon which periodically

CLABK

Idington J.

its officers looked and always rested upon to save the
master from loss.

One wonders what they were thinking about, but
each shifted the weighty burden of thinking on to the
other.

Such an indefensible method of administering an
estate has not in any court below received the slightest
countenance.

To aid in the diversion of trust funds by such
means as this agreement provides for is no part-of the
function of a court of justice.

If the funds had been, under colour of such an
instrument, appropriated to meet the future losses in-
curred by appellant, knowing the contents of the will

as the learned trial judge has found, it might have
become the function of a court to see the same restored

by the appellant to the children.

If on the death of the testator there was by virtue
of the original guarantee a liability, which the estate
was answerable for, it was the duty of the executors
to have it ascertained as soon as the assets of the
primary debtor could have been realized, and that
estate liquidated, if need be, at the earliest possible
date, if the primary debtor was unable to adjust affairs
otherwise. ‘

.No excuse appears for any departure from this
simple method of procedure.

No power was given by the will to cover such an
extraordinary agreement. It cannot be upheld.

It was necessary to examine it fully in order to pass
upon the further question of the claim having been
barred by the Statute of Limitations.
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Once the agreement out of the way there is abso- 1910

——
lutely no answer to the plea of the statute most Uxion Baxk

righteously invoked as against a plaintiff so forgetful CLXBK

of the rights of children who could not speak for them- Tdington J.

selves, —
Coming to this conclusion as to the nature of the

agreement relied on and its invalidity I have not felt

it necessary to examine fully the numerous other

grounds of defence, but may say that the argument

for appellant seemed to me to misapprehend the

learned trial judge’s position which was not, as I take

it, that a surety may be released by reason of the un-

expected growth and magnitude of what the principal

debt or business has become, although within the lan-

guage of the guarantee, but that the comparatively

small liability of testator and risk to his estate there-

under was sought to be changed by the parties to this

suit to something beyond the scope of the guarantee or

any reasonable implication therein.

DUFF J.—I concur in the opinion of Mr. Justice
Davies.

ANGLIN J.—T am of the opinion that neither the
late J. M. Clark nor his personal representatives ever
became bound otherwise than as sureties by simple
contract with such of the ordinary rights of suretyship
as were not explicitly renounced in the original instru-
ment of guarantee. This instrument was not under
seal. .

The sole purpose of the document executed by Mr.
Clark and others in September, 1899, was to prevent
the release of Mr. Carss, one of the co-sureties, operat-
ing as a discharge of the others. The original guar-

21
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‘13,1_(3 antee was merely confirmed ‘“as if the said Carss had

Ustox Bank Dever been a party thereto.” This document does not

CL:';;K_ import a covenant to pay and did not convert the exist-
Al;g;li; 5. ingsimple contract obligation into a specialty.

— There is no evidence whatever of any payment or
acknowledgment by the defendants subsequent to the
28th February, 1900. Payments or acknowledgments
by the principal debtor did not affect them. Re
Wolmerhausen(1). Xxcept perhaps as an acknow-
ledgment, the agreement of 1900 was not, in my opin-
ion, in the circumstances of this case, within the power
of the executors, and the bank is chargeable with
notice of that fact. This action was not brought until
24th August, 1907. I therefore agree that as against
the defendants the claim of the plaintiffs is barred by
the Statute of Limitations. Without expressing any
opinion upon other grounds taken in the courts below,
I would for this reason dismiss this appeal with costs.

Appeal dismissed with costs.

Solicitors for the appellants: Hutcheson & Fisher.
Solicitor for the respondents: H. A. Lavell.

(1) 62 L.T. 541.
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THE BRITISH AMERICAN OIL
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Railways—~Construction of statute—R.8.0. 1906, c. 37, ss. 335, 336—
Through traffic—dJoint international tariffs—Filing‘by foreign
company—Assent of domestic company—Tariffs “duly filed”—
Jurisdiction of Board of Railway Commissioners.

Under section 336 of “The Réilway Act,” R.S.C. 1906, ch. 37, tariffs
filed by foreign railway companies for rates on through traffic
originating in foreign territory, to be carried by continuous
routes owned or operated by two or more companies from foreign
points to destinations in Canada, are effective and binding upon
all Canadian companies participating in the transportation,
although not expressly assented to by the latter, and may be
enforced by the Board of Railway Commissioners for Canada
against such Canadian companies. Anglin J. contra.

Per Anglin J. (dissenting).—“The Railway Act” requires concur-
rence by the several companies interested as in other joint tariffs
on through traffic mentioned in the Act.

APPEAL from an order of the Board of Railway
Commissioners for Canada(1), declaring that the
legal rate on crude oil shipments in carloads from
Stoy, in the State of Indiana, one of the United States
of America, to the City of Toronto, in Canada, is
twenty cents per hundred pounds, being the joint
tariff fifth-class rate under the “Official Classifica-
tion” published and filed with the Board by the

*PRESENT :—Sir Charles Fitzpatrick C.J. and Girouard, Davies,
Idington, Duff and Anglin JJ.

(1) 9 Can. Ry. Cas. 178.
21Y,

311

1910

~—
*Feb. 24, 25.
*May 3.




312

1910
—~—
GRAND
TRUNK
Ry. Co.
v,
BRITISH
AMERICAN
01z Co.

SUPREME COURT OF CANADA. [VOL. XLIIL

Indianapolis Southern Railroad Company; that the
said tariff, upon such filing, became effective and bind-
ing on Canadian railway companies under the pro-
visions of the “Railway Act” and was still in force,
and ordering the appellants to refund to the respond-
ents the difference in the amount of tolls charged in
excess of the rate mentioned upon certain sh1pments
specified in the complaint.

The respondents complained of the rate charged
them by the appellants for the transportation of crude
oil shipped in carloads from Stoy, in Indiana, and
carried over the appellants’ railway from the inter-
national boundary between the United States and
Canada to its destination at the City of Toronto, in
Ontario; they applied to the Board of Railway Com-
missioners under sections 317, 321, 323, 333, 334, 336
and 338 of the “Railway Act,” R.8.C. 1906, ch. 37, for
an order declaring the legal rate of tolls chargeable
on such shipments and for a refund of overcharges.

In December, 1906, the Indianapolis Southern
Railroad Company (on the line of which Stoy is a
station) filed with the Board, under the provisions of
section 336 of the “Railway Act,” a joint tariff,
known as the “Interstate Joint Freight Tariff,
No. B-58,” making the joint fifth-class rate on
such shipments from Stoy to Toronto twenty
cents per hundred pounds. Prior to 1st January,
1907, crude oil had no classification, but, on
that date, the “official classification” coming
into force in the United States placed it in the fifth
class and this classification was made use of by the
appellants, on certain occasions, although they had,
on 30th November, 1906, issued and filed with the
Board an “exception” refusing to accept the fifth-class
rate tolls on petroleum and its products shipped from
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points in the United States for transportation over 133
their line of railway to destinations in Canada, and  ggamp

providing that, on such traffic, from the international E"Yugf

boundary or junction points their local or special com- BR;;-ISH

modity rates should govern. A(n)mxéoAN
1L CO.

The order appealed from was as follows: —

“QOrder No. 7093.

“The Board of Railway Commissioners for Canada.

“Wednesday, the 19th day of May, A.D. 1909.

“IN THE MATTER OF the complaint of The British
American Oil Company of Toronto, complaining that
The Grand Trunk Railway Company of Canada un-
justly discriminated against crude oil shipments from
Stoy, Indiana, in the United States of America, to
Toronto, Canada, by refusing to carry it at the pub-
lished and filed joint tariff fifth-class rate, in accord-
ance with the “Official Classification’’ and at the same
rate as animal and vegetable oils, in carloads; and that
The Grand Trunk Railway Company refused to de-
liver to the complainants at Toronto cars containing
crude oil ex Stoy, Indiana, except upon payment of
twelve and one-half (12%) cents per one hundred
pounds, which additional rate had been paid under
protest and which the company refused to refund.

“UproN hearing the application, the evidence ad-
duced, the argument of counsel for the complainants
and The Grand Trunk and Canadian Pacific Railway
Companies, and what was alleged —

“IT 18 DECLARED that the legal rate chargeable upon
the shipments complained of was twenty cents per one
hundred pounds, the joint tariff fifth-class rate,
under the “Official Classification,” published and filed
with the Board, which rate is still in force.

“AND IT 18 FURTHER ORDERED that The Grand
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Trunk Railway Company be, and it is hereby author-
ized to refund to the complainants the difference be-
tween the said rate of twenty cents per one hundred
pounds and the rate of thirty-two and one-half (32%)
cents per one hundred pounds charged and collected
by it on the said shipments.

“TY ARCY SCOTT,
“Assistant Chief Commissioner,
“Board of Railway Commissioners for Canada.”
y

Chrysler K.C. for the appellants.
Strachan Johnston for the respondents.

THE CHIEF JUSTICE.—I would dismiss this appeal
with costs for the reasons given by Sir Louis Davies.

GIROUARD J. agreed with Davies J.

Davies J.—It might have been possible to dispose
of this appeal from the Board of Railway Commis-
gioners on the ground that the Board had found as a
fact that the joint tariff for the continuous route in
question from Stoy to Toronto filed December 19,
1906, by the Indianapolis Southern Railroad Com-
pany, to take effect January 20th, 1907, was an
agreed joint-tariff as between the foreign company
filing it and the Grand Trunk Railway Co., and so
binding until superseded or disallowed by the Board.

If there had been such a finding on the evidence
before us I would not have been disposed to interfere
and would have been glad to avoid the very delicate
and difficult questions which arise upon the construe-
tion of the clauses of the “Railway Act” relating to
joint international traffic. :
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After several careful readings of the reasons of the
Chief Commissioner for the making of the order of the
Board I am not, however, able to say that any such
finding of fact was reached and certainly none has
been expressed.

We are, therefore, obliged to dispose of the appeal
on its legal merits.

The order complained of was one declaring that
the legal rate chargeable upon shipments of crude oil
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from Stoy to Toronto was 20c. per 100 Ibs. and direct-

ing a refund of certain overcharges beyond that rate.

The validity of the order depends upon the con-
struction placed upon section 336 of the “Railway
Act” and specially upon the words or phrase “joint
tarift” as used in that section.

The section deals (inter alia) with traffic carried
from a foreign country into Canada by any continu-
ous route owned or operated by any two or more com-
panies whether Canadian or foreign, and provides that
“a joint tariff for such continuous route shall be duly
filed with the Board.”

The section does not say expressly by whom it shall
be filed, but a consideration of the previous sections
dealing with traffic originating in Canada and carried
into a foreign ecountry, over any continuous route
operated by two or more companies, and the sections
dealing with “traffic passing over any continuous
route within Canada operated by two or more com-
panies,” called by the Chairman ‘“domestic traffic,”
satisfy me that the construction placed upon section
336 by the Board is the only reasonable and fair con-
struction of its language and the only one which will
enable the obvious intention of Parliament as ex-
pressed in the Act to be carried out.
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The construction contended for by the appellants
that the term “joint tariff” as used in the section 336
means necessarily only a joint agreed wpon tariff and
does not mean a joint tariff for the continuous route
filed by the foreign company initiating the traffic
would have the result of paralyzing the control of the
Board over such international traffic. into Canada. The
Board could not interfere with any rates charged on
such international traffic whether they were just or
unjust, reasonable or unreasonable, unless and until
a jointly agreed upon tariff had first been filed. Now,
when it is remembered that the foreign company initi-
ating this traffic is not subject to the jurisdiction of
the Board unless it submits in some way to that juris-
diction the object of Parliament in passing the section
as it did will be apparent. Unless the foreign com-
pany submitted to their jurisdiction the Board was
powerless. Once it submitted to the Board’s jurisdic-
tion then so far as the Act gave them power of control
over the rates for this traffic the Board had authority
to act. It was not necessary to have the agreement of
the Canadian line to give the Board jurisdiction over
it. 'The Board already had that jurisdiction by virtue
of the railway being within Canadian territory. Par-
liament did not intend to make the consent of the
Canadian railway a necessary condition of the Board
obtaining jurisdiction over this special through traffic
originating in a foreign country.

Let us compare the language of the sections regu-
lating domestic continuous traffic and also interna-
tional traffic originating in Canada.

The regulation of the former, that is domestic
traffic, is to be found in section 333, which provides
that the several companies may agree upon a joint
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tariff and the initial company shall file it and the
other compahies promptly notify the Board of their
assent. Then section 334 goes on to provide for cases
where there is a failure to agree and vests in the Board
the amplest powers of control. Read in conjunction
with section 333 the Board has therefore the amplest
powers to deal with domestic tariffs and rates and
secure them to be just and reasonable. But the section
333 properly leaves it to the companies interested to
agree in the first instance to a tariff and file it with
the Board. If unjust the Board can at once take steps.
to remedy the injustice and the statute specially pro-
vides them with power to act effectively.

So in dealing with the international traffic origin-
ating in O(lndcla, section 335 expressly provides that
the “several companies” foreign as well as Canadian,
“ghall file with the Board a joint tariff for such con-
tinuous route.” Agreement is here again made ex-
pressly necessairy and the reason is apparent. The
Board could not exercise jurisdiction over the foreign
corporation except where it submitted to their juris-
diction. With respect, therefore, to international traffic
originating in Canada the willingness of the Canadian
company initiating the traffic was not considered suffi-
cient., The foreign company not subject to the Board’s
jurisdiction must file its agreement with such joint
tariff. That being done the Board then would have
jurisdiction to allow it. The ground upon which Par-
liament apparently legislated with respect to this
special international traffic originating in Canada was
in order to give the Board full control over it; the
tariff filed must be so filed not only with the consent
of the Canadian company originating the traffic, but
with the foreign company intended to be bound by it.
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But in dealing with traffic om'ginating\ in a foreign
country (section 336) the language* is entirely
changed. All words indicating the necessity of
specific agreement by all interested roads before filing
such a tariff are omitted and the simple fact required
to give the Board jurisdiction over an international
traffic obviously not within their jurisdiction was the
due “filing of a joint tariff for such continuous route.”
Such joint tariff was not necessarily to be one agreed
to beforehand by the Canadian company to be effected
by it because, 1 assume, of the fact that such com-
pany was already within the jurisdiction of the Board.
But whatever the reason was the several agreements
were not required as they were in the two previous
cases. What was essential to get was control over the
initiating foreign company and that was obtained, as
I construe the section, by providing that they should
file the joint tariff. It was obviously the company
initiating the traffic that should in the first instance
file the proposed tariff and that being done and juris-
diction so gained then the Board could at any time
at the instance of the Canadian company or any one
else interested either allow or disallow the tariff pro-
posed or, possibly, supersede it. On the latter point of
superseding it and imposing another of its own T offer
no opinion as the question does not arise here.

If the phrase ‘“joint tariff” was used in reference
to a matter over which Parliament had jurisdiction I .
would suppose it to refer to a joint agreed tariff, but
reading it with reference to the subjéct-matter dealt
with in section 336 and in connection with the two
previous sections relating to domestic traffic and inter-
national traffic originating in Canada in both of which
Parliament expressly enacted that the agreement of



VOL. XLII1.] SUPREME COURT OF CANADA.

the interested companies should be required, and find-
ing all words requiring agreement on the part of the
several roads interested omitted when dealing with
traffic originating out of Canada, I conclude that such
agreement was not deemed necessary for the purpose
in view and that it was sufficient when the joint tariff
required was filed by the foreign originating company.

This being in my opinion the proper construction
of the section, I think that the order appealed from

was within the powers of the Board and that the -

appeal should be dismissed with costs.

IpiNeTON J.—This appeal raises questions as to
the power of the Board to declare that a joint tariff,
formulated by a freight traffic association represent-
ing roads in both countries, and providing for through
rates from points in the United States to points in
Canada, over specified roads in each country, when
filed with the Board, is obligatory, or whether it
can by the order of the-Board be made so, upon the
Canadian company or companies respectively named
therein.

Much confusion arises from founding arguments
herein upon the sections or parts of sections clearly
applicable only to roads entirely within the jurisdic-

tion of Parliament, and hence irrelevant as regards

those beyond.

" There is a pretty clear line (though possibly it
might have been made clearer), of demarcation
throughout the Act between the latter provisions and
those beaﬂng upon international traffic.

* Obviously Parliament cannot, in the widest sense,
command the foreign company, -and accompany its
commands with sanctions, such as it can impose- in
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regard to the obligations which it may define relative
to the dealings of home companies with each other, and
their dealings with those they were created to serve.

It has not attempted any such thing.

It is, however, quite 'competent for Parliament to
legislate in respect of contracts and business relations
of an international character, and well known and
recognized methods of forming such contracts and
relations; to facilitate the same and the execution of
their purposes, promoting thereby trade and all im-
plied therein; and to define the terms and conditions
under which such contracts and relations as well as
the methods thereof may and shall become obligatory
upon those absolutely subject to the power of
Parliament. ’

Acting within these lines Parliament has, to my
mind, in sections 336 and others and parts of others
of the “Railway Act,” provided for many emergencies
likely to arise in the course of such international
traffic.

Powerless to command a foreign company to do in
its own country anything but what it will, or to en-
force its doing in this country what it cannot within
its corporate power legally do, Parliament has not
attempted such things.

It has, however, recognized the long existing prac-
tice of companies contracting to carry freight beyond
their own roads, and the auxiliary practice of their
framing either by mutual contracts, or mutual under-
standings not taking contractual form, or customary
observances of sharing in the burthens and benefits of
such contracts as made by the contracting company
first accepting the freight thus to be carried, and in
the result evolving what is in effect the joint tariff, -
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In dealing with domestic companies it enjoins con-
currence and in default thereof gives the entire power
to the Board to make and enforce a joint tariff.

In regard to international joint tariffs, though
concurrence is recognized as expedient and a thing the
Act encourages and provides for, it does not make the
existence of such joint tariff depend upon the concur-
rence or will of any company entirely within the
power of Parliament. Legislation entirely dependent
for its maintenance on the will of those subject to the
power of Parliament would be useless and hence
absurd.

It has been provided by section 336 as follows:

336. As respects all traffic which shall be carried from any point
in a foreign country into Canada, or from a foreign country through
Canada into a foreign country hy any continuous route owned or
operated by any two or more companies, whether Canadian or foreign,

a joint tariff for such continuous route shall be duly filed with the
Board. 3 Edw. VIL ch. 58, sec. 269.

We must give some effect to this legislation.

The Act does not contain a single word as to how
the tariff has to come about or who is to file it. In the
next preceding section dealing with the converse case
of the starting points being in Canada ‘“the several
companies” are to file the joint tariff with the Board.

In the latter case the whole contract is formed in
Canada and the legality or illegality of it may depend
upon what Parliament enacts.

" In the former, the converse case, the legality or
illegality of it may depend upon the law of the foreign
State. .

Whether some such consideration moved to the
making of this marked difference or not need not be
examined here.

All T wish to point out here is the difference and a
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135) probable reason therefor, which indicates what the

Geano  basis of legislative action might be in order that it be
TRUNK .
Ry, Co. effective,
BROVSE It certainly is quite competent for Parliament to
AinRé%AN declare that one or more foreign railway companies
. 'J may frame a joint tariff applicable to their roads and
fngton J. any other road or roads in Canada and upon the filing
of same with the Board that it shall be obligatory
upon the roads in Canada covered thereby.

Is this what section 336 says or implies?

If it is there is an end of the question raised for
the foreign companies have so adopted and filed a joint
tariff covering the very ground in question.

It is not so clear as might be that the case I put as
within the power of Parliament of adopting a joint
tariff to be proposed by one or more foreign com-
panies, and when filed to become obligatory upon the
Canadian road, is exactly what Parliament had in
view. The language may bear such interpretation.

I rather think, however, when we learn that tariffs
and especially joint tariffs have been the produect of
the associated labours of those engaged in the manage-
ment of the business in question Parliament intended
to legislate in relation rather to the condition of things
thus created and known to exist than in .or with the
view of executing what I have indicated as quite com-
petent for it to do.

Then coming to this condition of things legislated
upon or about we have a joint tariff framed in this case
in the usual way and filed. The appellant, a member
of the body so framing it, after it was formulated, dis-
sented from this item now in question. Just at what
stage and by what method it did so or was entitled to
do so, and all relative thereto, including the powers
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of this foreign association to bind the appellant and
the means that the latter has (within the constitution
of such association) of release from such primd facie
binding of it, are questions of fact with which we have
nothing to do. We are bound by the facts as the Board
- has found them.

It has found as fact a joint tariff so arrived at to
have been filed with it under section 336.

It ignores the appellant’s dissent. It may or may
not be the only or any sound reason for doing so that
the “Railway Aect” makes no express provision for
such dissent. It may well be by the terms of the con-
stitution of the association which framed this joint
tariff that its authority was limited and conditional
upon unanimity. I cannot infer so as a clear and un-
disputed fact. Indeed, I repeat I have no authority
as to the facts to guide me but what the Board has
accepted and found as such.

It clearly implies in its finding that this exception
taken to the classification has to be passed upon by
some foreign body before becoming effective. .

Meantime there is found to be in fact a joint tariff.

The argument of the appellant treats what has
been done, by Parliament or by the Board, in the con-
struction it puts upon the Act, as if an invasion of the
foreign jurisdiction and hence void in law.

The matter seems to me entirely the other way
round. This whole business of the making in a foreign
state of an international tariff ; the limits of authority
in those binding each other or trying to do so; the
questions of the binding na/ture of such attempts,
whether within or violating the law of the country
where made, must of necessity (in the absence of a
clear and definite contract primd facie enforceable
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lfjf everywhere that the comity of nations will carry it),
graxp Pe each and all matters of fact.
FEONE And until the appellant produces an entirely dif-

Brmniss ferent finding, by the Board, upon the fact, in relation
Aurrroan to which we are to aid in determining the law to be

O Ge. passed upon, than that we have, I cannot see how we
Idingt_"n J- can entertain as arguable any other.

But divested of all needless complications inelud-
ing the maze of classification and rates, and their rela-
tion to each other and this foreign law, and the custom
or usage of these foreign bodies, and their manifold
relations, and the assemblage of legal results derivable
therefrom, what is involved herein is simply the power
of the Board to fix a rate from Windsor to Toronto.

This net result is what the respondent seeks. It is
admitted that the net result, reached satisfactorily to
it, could have been reached directly by the Board
putting in figures a fixed rate to cover the appellant’s
share of the service performed. ,

"All this has been fixed as definitely by the process
adopted and the order as if it had been put in words
and figures.

The railway men clearly understand exactly how
much each company is to get. The appellant is under
no trouble in that regard as to other places than
Toronto. Counsel at first professed to put forward
the theory that his client did not know how much it
was to get, or how long it was to continue. Yet he
later frankly admitted the power of the Board to fix
the rates within Canada. Manifestly, from their acting
upon the new tariff the officers of his client knew
how much its rate gave appellant.

If the power exists to produce that result and the
result is what the Board could by any proper method



VOL. XLIII.] SUPREME COURT OF CANADA,

reach, does it matter three straws here whether or not
we would have proceeded by an entirely different pro-
cess of thought in attacking the problem?

Again, the Board has found as a fact a joint tariff
which it thinks the appellant, clearly subject to its
powers, ought to have obeyed in duty to the law and
the policy thereof in regard to facilities and equality
of treatment relative to rates, and has ordered it ac-
cordingly to obey. '

The whole purview of the Act in relation to car-
riage of freight is of such a nature as to indicate that
what the appellant has been doing was in violation of
the law governing it and defining its duties in the
premises.

The order is but a declaration in effect that the
rate appellant chooses to give for equal or greater
service elsewhere shall be the rate.

If through the association it has agreed to act upon
the lower rate between other points and to refuse the
like to those concerned herein it contravenes section
317, sub-sction 7 of the Act.

The determination of the subject has been confided
to the Board to adjudicate upon and see this equality
of treatment executed, and when the Board on the
facts it finds has declared that the charge made,
though under the guise of a local rate, is illegal as
infringing the policy of the law, its colour of right
ceases to exist.

Let us brush away the cobwebs, get to the sub-
stance of the matter and see if there is aught else in the
order complained of than an establishment or a restor-
ation of that equality of treatment which it has be-
come the legal duty of appellant to observe and which

22
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1910 was one of the chief purposes of Parliament in creat-
—

geaxp ing the Commission to bring about.

g‘_]go“_ If the rate given effect to or proposed to be given
B effect to by the filing of a joint tariff without the
Awmrrioan concurrence of the Canadian company affected does

OEO " not allow it a proper share of the tolls or provide a
Idi’ft_‘m J- stable and continuous purpose and policy, or for any
other reason is unjust, the Board can relieve the Cana-

dian company if and when shewn to suffer thereby.

I think the appeal should be dismissed with costs.
Durr J. agreed with Davies J.

ANGLIN J. (dissenting).—The order in appeal
directs a refund of freight rates, which in the opinion
of the Board were illegally charged, and declares a
certain tariff filed by the Indianapolis Southern Rail-
road Company to have been a joint tariff binding on
the appellants, the Grand Trunk Railway Company,
and to be “still in force.”

The reasons given by the learned Chief Commis-
sioner make it manifest that the adjudication was
wholly based on the assumption that the tariff filed
by the foreign railway company bound the appellants
because, having been filed by one participating com-
pany, though without the concurrence of the other,
in the opinion of the Board it became in due course
binding on the latter by reason of its failure to apply
for disallowance under section 338. This is apparent
in the following excerpts from the reasons:

Tirst, as to the joint tariff. If a foreign road, without the ap-
proval of the Canadian, files a joint tariff which the latter does not
desire to participate in, its course is to apply to the Board, under
section 338, to have it disallowed, and if this course is not taken, the

tolls provided in such joint tariff become, by virtue of section 338, the
only tolls that can be charged.

* #* * *® * *
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Section 336 of the “Railway Act,” which gives rise to the trouble
here, is silent as to concurrence, but of course it is not to be assumed
that any foreign railway company would file a joint tariff naming
participating carriers, without, before filing, having obtained their
concurrence, and if such were done, inadvertently or otherwise, under
our Act it seems the only course open to the objecting carrier would
be to apply for its disallowance.

There is a finding that the Grand Trunk Rail-
way Company did not concur either in the making
or in the filing of this tariff. That he was of opin-
ion that they did not concur at any other stage seems
to be the proper inference from the judgment of the
learned Chief Commissioner. It is true that refer-
ence is made to the acceptance by the appellants
of payment for some freight at the rate specified in
the so-called joint tariff in question. But the facts,
as stated by the Chief Commissioner, would not
suffice to found an estoppel, and he does not rest his
judgment on that ground. Moreover, in a memor-
andum, which has been made part of the appeal case,
it is stated that a question of law for our decision is
whether or not, without its concurrence, the Grand
Trunk Railway Co. is bound by the tariff filed by the
Indianapolis Southern Railroad Co. If the Grand
Trunk Railway Co. should be held bound either by
concurrence in fact or by estoppel, the legal question
of the necessity of its concurrence would be purely
academic. We should not so regard a question sub-
mitted by the Board unless its order and judgment
compel us to do so; and in my opinion they do not.

It is, I think, clear that the Board did not intend
to, and did not in fact, exercise any power (which it
may have) to prescribe rates for the traffic in question
as upon a refusal or neglect by the companies, or one
of them, to concur in or file a joint tariff. It intended

22%,
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to, and did in fact determine that the tariff filed by
the Indianapolis Southern Railroad Co., although
not concurred in by the Grand Trunk Railway Co.,
became binding on the latter company merely because
it did not move for its disallowance under section 338.
I regard the entire order as based on this adjudica-
tion and I shall deal with it accordingly.

But before doing so I desire to state explicitly that
I express no view upon the existence or the scope of
the powers of the Board in regard to rates to be
charged by foreign companies in respect of interna-
tional traffic or as to the application to such traffic,
either directly or by analogy, of the provisions of sec-
tions 323 et seq. of the “Railway Act,” including sec-
tion 334. I pass no opinion upon the existence or the
extent of the jurisdiction of the Board in any par-
ticular over foreign railway companies handling inter-
national through traffic. Interesting as these matters
undoubtedly are, it is desirable that they should be
dealt with judicially only when necessary.

I merely remark in passing that if, as appears to be
the view of the Railway Commissioners, Parliament in-
tended that sections 323, 328, 332 and 334 should apply
to the traffic and tariffs dealt with by sections 335
and 336, that intention might very easily have been
more clearly expressed. Whether it is desirable that
the application of these sections to such traffic should
be made unmistakable by declaratory or substantive
legislation is a matter for the consideration of
Parliament.

As the “Railway Act” now stands it leaves open
many awkward and troublesome questions. No dis-
tinction is made between foreign railway companies
which operate exclusively in foreign territory and
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those which operate partly in Canada. Both classes of
foreign companies are subject to the control of a
foreign legislature and of a foreign tribunal and any
attempt to enforce the orders of the Canadian Railway
Board against them in regard to the carriage of traffic
in foreign teritory might lead to a serious conflict of
jurisdiction. With the orders of which of the tri-
bunals, if they are not in accord, should the foreign
company comply?

But while, in the case of a foreign company operat-
ing a part of its system within Canada, under sections
398, 404, 430 and 431 sanctions and methods of en-
forcement which would secure obedience to the orders
of the Board may be provided, it is difficult to perceive
how, under the existing legislation, such orders could
be enforced or disobedience to them punished in the
case of a railway operating wholly in foreign terri-
tory. Without committing myself to this view, it
may not be amiss to say that, as at present advised,
concurrent action by the Canadian and United States
tribunals, authorized by concurrent legislation of both
countries, or action by an international tribunal to be
established under such concurrent legislation would
appear to me to be the only praectical and effective
means of dealing with many of the difficulties incident
to the regulation of international through traffic.

‘Whether on a careful consideration of the “Rail-
way Act” (sections 314 to 339 inclusive) the provi-
sions as to the consequences of disallowance in the
case of domestic tariffs, including those which confer
power on the Board to presecribe rates in lieu of tolls
disallowed, may or may not be held applicable to the
traffic dealt with by sections 335 and 836, I express no
opinion. If this power exists it has not been exercised
in the present case.
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Section 336 requires the filing of a “joint tariff.”
The very name implies a tariff which is the product
of joint or concurrent action by the companies inter-
ested. That this is the meaning of the term “joint
tariff” is made clear in the case of domestic joint
tariffs by section 333: agreement of Canadian com-
panies must precede the filing of the tariff. It is
only after such agreement, not necessarily evidenced
in any particular form, that the “initial company” is
to file the tariff; it is only a tariff so agreed upon and
filed which is binding apart from an order of the
Board itself prescribing rates.

It is natural to expect to find in the first of the
group of sections dealing with joint tariffs an exposi-
tion of the idea which Parliament intended the term
“joint tariff” to convey. That idea is distinctly ex-
pressed in section 333, and it is most improbable that,
while the ‘“joint tariff’ provided for in sections 333
and 334 must be the result of agreement, that dealt
with in sections 335 and 336 may be something wholly
and essentially different.

An analysis of sections 335 and 336, I think, con-
firms this view. In the case of a continuous route in
Canada operated by two or more companies, the Act
prescribes filing only by the initial company. But,
in the case of a joint tariff for international through
traffic originating in Canada, section 335 directs that
the tariff shall be filed by “the several companies”—
probably in order that the concurrence of all may be
evidenced by their participation in the act of filing
which takes place with the Board itself. Filing by
“the several companies” clearly does not mean filing
merely by any one of them. It can only mean either
the filing of the tariff by all as a joint act, or the filing
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of the same tariff by each of the participating com-
panies severally. When we come to section 336, which
deals with joint tariffs in respect of international
through traffic originating in foreign territory, we
find that the statute directs that the tariff “shall be
duly filed with the Board.” The word “duly” must
have some meaning in this section; it is an important
word ; it should neither be entirely rejected nor given
no effect. Doe d. Lloyd v. Ingleby(1). The recur-
rence of this word in section 338 indicates that it is
not used inadvertently. Read without it section 336
does not in terms prescribe that the filing shall be
by the participating companies or by either or any of
them. But, if the word “shall” indicates the imposi-
tion of a duty, primd facie that duty is imposed upon
the “two or more companies” owning or operating the
continuous route. If filing by one of the participating
companies would suffice, on the assumption that sec-
tion 333 is not to be looked to for guidance as to the
nature or the incidents of tariffs for international
traffic, the filing under section 336 may be by either or
any of the participating companies, not necessarily
by the initial company. If the filing be by a Canadian
company, the foreign company or companies interested
will have done nothing to indicate submission to the
jurisdiction of the Board. While the Canadian com-
pany, which alone files the tariff, may be bound
thereby (and the jurisdiction of the Board over this
company does not depend upon the filing) what pos-
sible basis could there be for the exercise by the Board
of jurisdiction over the foreign company or companies
if not operating at all in Canada?

But the word “duly,” I think, obviously refers to

(1) 15 M. & W. 465.
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some manner or method of filing already prescribed by
the statute. Hobbs v. Cathie(1). Applying the ordin-
ary rule — ad proximum antecedens fiat relatio — and
looking as well to the most cognate section for the
prescribed method, we find that in section 335, which
likewise deals with joint tariffs for international
through traffic, the requirement as to filing is that it
shall be by “the several companies.” This, I take it,
is the method of filing to which the word “duly” has
reference. I can discover no reason why in respect of
the traffic dealt with in section 335 the several com-
panies interested should be required to concur in the
filing of a joint tariff which does not apply equally to
the tariffs dealt with in section 336. If Parliament
meant to prescribe filing only by the foreign company
or companies interested it could easily have so stated.
Ithas not done so. Inthe caseof international through
traffic originating in Canada it has prescribed filing
by the several companies participating; in the case
of international through traffic originating in foreign
territory it has prescribed that joint tariffs shall be
not merely filed, but that they shall be duly filed. I
find nothing in section 336 which warrants the con-
struction that filing by the foreign participating com-
pany or companies suffices to make the tariff binding
on all the companies interested — nothing to justify
the view that a due filing under section 336 differs
from a due filing in compliance with section 335.

The provisions of section 339 tend to confirm the
conclusion that in regard to both classes of interna-
tional joint tariffs concurrence by the Canadian com-
panies interested, as well as by the foreign companies,
is requisite. Referring clearly to a Canadian company,

(1) 6 Times L.R. 292.
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the section speaks of these international joint tariffs
as ‘“its tariffs.” Clause (f) certainly pre-supposes
possession by the participating Canadian companies
- of copies of all international joint tariffs by which
they are affected, since they are thereby required to
keep a copy of every such tariff on file and open for
inspection “at each freight station or office in Canada
to which such tariffs extend.” Yet, if neither its co-
_ operation in the making, nor its concurrence in the
filing of it is requisite, the statute does not provide
that the Canadian company shall receive any notice of
thig joint tariff by which it is to be bound, and of
which it is directed to keep copies on file.

It seems to me to be reasonably clear that, in order
to secure, if possible, for international through traffic,
whether originating in Canada or in foreign territory,
tariffs which all the participating companies should
be bound to respect — the foreign companies as well as
the domestic companies — Parliament intended to
prescribe that these tariffs should be filed by all the
participants, i.e., by “the several companies.”

A comparison of the several sections which deal
with joint tariffs, I think, puts it beyond doubt that, so
far as such a tariff is intended to be the result of action
by the participating companies, in order that it shall

“be binding either all the participating companies must

agree to it before it is filed, as is required in the case
of through traffic over a continuous route wholly
within Canada operated by two or more companies,
or they must all concur in a joint act of filing the
tariff or must each severally file it on its own behalf.

I am respectfully of opinion that the Board erred
in treating the tariff here in question as binding on the
Grand Trunk Railway Company without its concur-

»
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rence merely because it had been filed by the Indiana-
polis Southern Railroad Company and the Grand
Trunk Railway Company had not moved for its dis-
allowance. )

For this reason and on.this ground alone I would
allow this appeal with costs.

Appeal dismissed with costs.
Solicitor for the appellants: W. H, Biggar.

Solcitors for the respondents: Thomson, Tilley &
Johnston.

BING KEE anxp LUNG CHUNG )
(PLAINTIFFS) ....... s el APPELLANTS;;

AND

YICK CHONG (DEFENDANT)......... RESPONDENT.

ON APPEAL' ¥ROM THE SUPREME COURT OF BRITISH
COLUMBIA.

Figtures—Lessor and lessee—Buildings placed on leased land—Ewvi-
dence—Onus of proof.

In a dispute as to the degree and object of the annexation of build-
ings erected upon leased land by the tenant in occupation under
the lease, the onus of shewing that in the eircumstances in which
they were placed upon the land there was an intention that they
should become part of the freehold lies upon the party who
agserts that they have ceased to be chattels. Holland v. Hodgson
(L.R. 7 C.P. 328) followed.

APPEAL from the judgment of the Supreme Court
of British Columbia reversing the judgment of Hunter

#*PRESENT :—Girouard, Davies, Idington, Duff and Anglin JJ.
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0.J., at the trial, and dismissing the plaintiffs’ action 12_‘_’
with costs. Bive KEE

A tract of land, in Nanaimo, B.C., on which were yycx Caoxe.
situate a number of small buildings, known as “China-
town,” was sold, in March, 1908, to the plaintiffs. The
defendant was, at that time, and for some years previ-
ously had been, tenant of a town lot, part of the land
purchased by the plaintiffs, at a/yearly rental and had
constructed thereon the building in respect of which
the present dispute has arisen and commenced to re-
move it from the locality to a new site at some distance
therefrom. The plaintiffs obtained an injunction to
restrain him from demolishing or removing the build-
ing and the defendant moved to set it aside. Affi-
davits were filed on behalf of both parties in support
of their respective contentions, the plaintiffs alleging
and the defendant denying that the building formed
part of the freehold. On the return of the motion
it was agreed that the application should be con-
verted into a motion for judgment upon a stated case
to be filed by consent, or, failing agreement, upon
the material filed or to be filed by the parties, supple-
mented by photographs or a view of the premises. The
parties failed to agree upon a stated case and His
Lordship Chief Justice Hunter, after hearing the .
arguments of counsel for the parties upon the affi-
davits and photographs produced, viewed the pre-
mises and delivered judgment as follows: —

“HUNTER C.J.—In this case the defendant was a
tenant of the vendor of a town lot bought by the plain-
tiffs, and claims the right to remove a building erected
by him on the lot.

“I have had the advantage of a view, and find that
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the building practically covers the lot; that it is two

Bize Kee stories in height; that it rests on rocks placed on the
Yick %HONG. soil. The chimneys are supported on stout poles,

which in turn rest on rock. There is a stoop along the
front supported by wooden posts, which are firmly
attached to a wooden-block sidewalk. The building
was. used as a store and dwelling house. In my opin-
ion it is a fixture, as it was evidently put there for the
purpose of better enjoying the use of the freehold, and
the fact that it could no doubt be removed without
materially injuring the freehold is immaterial. I1f that
were s0, a large number of dwelling houses and shops
in the province which are mostly constructed of wood
and built on wooden posts, could be treated as chattels.
“Judgment for the plaintiffs with costs.”

By the judgment now appealed from, the Supreme
Court of British Columbia reversed the judgment of
the Chief Justice and entered a judgment in favour
of the defendant.

- W. L. Scott for the appellants.
Travers Lewis K.C. for the respondent.

The judgment of the court was delivered by

Davies J. (oral).—The recognized rule for the
determination of cases where constructions have been
placed upon leased land is stated by Lord Blackburn,
in delivering the judgment of the court, in Holland v.
Hodgson (1), at pages 334-335, where he says:

There is no doubt that the general maxim of the law is that what
js annexed to the land becomes part of the land, but it is very diffi-
cult, if not impossible, to say with precision what constitutes an
annexation sufficient for this purpose. It is a question which must

(1) L.R. 7 CP. 328.
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depend on the circumstances of each case and mainly on two cir-
cumstances as indicating the intention, viz, the degree of annexa-
tion, and the object of the annexation. When the article in question
is no further attached to the land than by its own weight it is gener-
"ally to be considered a mere chattel (see Wilishear v. Cottrell (1), and
the cases there cited). But even in such a cage if the intention is ap-
parent to make the articles part of the land they do become part of
the land. See D’Eyncourt v. Gregory(2). * * * TPerhaps the
true rule is that articles not otherwise attached to the land
than by their own weight are not to be considered as part of the
land unless the circumstances are such as to shew that they were
intended to be part of the land, the onus of shewing that they were
so intended lying on those who assert that.they have ceased to be
chattels and that, on the contrary, an article which is affixed to the
land even slightly is to be considered as part of the land unless the
circumstances are such as to shew that it was intended all along
to continue a chattel, the onus lying on those who contend that it is
a chattel.

This case, like all others of its kind, depends upon
the special circumstances and intentions under and
with which the constructions were made, and the facts
as to their being affixed to the soil.

In the record before us, we have not sufficient evi-
dence of what the circumstances were in which the
building was placed upon the land, nor are we able
from the evidence to reach a conclusion that the build-
ing in question was affixed to the freehold or placed
there with the intention that it was to become part
of the freehold. In the circumstances of this case we
think there was an onus on the plaintiff to shew that
the building was intended to be part of the land, which
he failed to discharge, and having failed the appeal
must be dismissed with costs.

Appeal dismissed with costs.

Solicitors for the appellants: Russell, Russell & Han-
nington.
Solicitors for the respondent: Eberts & Taylor.

(1) 1 E. & B. 674. (2) LR. 3 Eq. 382.
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THE ONTARIO BANK............... APPELLANT
AND
CHARLES B. MCALLISTER AND
JANE B. MCALLISTER. ........ RESPONDENTS.

ON APPEAL FROM THE COURT OF APPEAT, FOR ONTARIO.

Banking—~Security for debi—Assignment of lease—Transfer of busi-
ness—Operation of bank—R.8.C. [1906] c¢. 29, s. 76, s.s. 1(d)
and 2(a), s. 81.

By section 78, sub-section 1(d) of “The Bank Aet” (R.S.C. [1906]
ch. 29), a bank may “engage in and carry on such business
generally as appertains to the business of banking”; by sub-
section 2(a) it shall not “either directly or indirectly * * *
engage or be engaged in any trade or business whatsoever”; sec-
tion 81 authorizes the purchase of land in certain cases of which
a direct voluntary conveyance by the owner is not one.

Held, afirming the judgment of the Court of Appeal (17 Ont. L.R.
145), Duff and Anglin JJ. dissenting, that these provisions of
the Act do not prevent a bank from agreeing to take in pay-
ment of a debt from a customer an assignment of a lease of
the latter’s business premises and to carry on the business for a
time with a view to disposing of it as a going concern at the
earliest possible moment.

APPEAL from a decision of the Court of Appeal for
Ontario(1), reversing the judgment of a Divisional
Court and restoring that at the trial in favour of the
respondent.

" The respondents carried on business in Peter-
borough as millers under the name of The McAllister
Milling Co., leasing their premises from the Peter-
borough Hydraulic Power Co. at a rental of $3,000 per

*PrRESENT:—Sir Charles Fitzpatrick C.J. and Davies, Idington,
Duff and Anglin JJ.

(1) 17 Ont. L.R. 145; sub nom. Peterborough Hydraulic Power
Co. v. McAllister.
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annum. The McAllister Co. was heavily indebted to 13}_9
the Ontario Bank, and being unable to pay the follow- Oxrarro

. . Bank
ing agreements were entered into.

L.
. MCALLISTER.
MEMORANDUM OF AGREEMENT entered into the 19th™

day of September, 1905.
BETWEEN :

THE MCALLISTER MILLING COMPANY, hereinafter
called the Company, of the one part, and :

THE ONTARIO BANK, hereinafter called the Bank,
of the other part.

‘Whereas the Company are indebted to the Bank in
the sum of $69,200 as part security for which sum the
Bank hold a lien under section 74 of the “Bank Act”
upon the goods and merchandise of the Company, and
also an assignment of all the Company’s book debts
and other claims, as well as an assignment of a policy
on the life of Charles Balmer McAllister, and the
Company are unable to pay the Bank in full;

And whereas it has been agreed that upon pay-
ment by the Company to the Bank of the sum of
$10,000 and the absolute surrender of all its assets,
the Bank assuming payment of certain liabilities as set
out in the memorandum attached, the Bank ghall re-
lease the Company and the individuals thereof from
all further liability in respect of said indebtedness.

Now, therefore, it is mutually agreed between the
parties hereto as follows:

1. The Company hereby surrender to the Bank all
their right, title and interest in the assets of the Com-
pany as well as in the said policy on the life of Charles
Balmer McAllister and agree to assign to the Bank
their lease of the Otonabee Mills as well as all claims
to damages which they have against The Peterborough
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}ELO ‘Hydraulic Power Company and The American Cereal

onrarro Company and they authorize the Bank to bring such

BANK  action or actions in their names as may be necessary

MoAruisaE. to recover said damages, the Bank agreeing to indem-
nify them in respect of all costs relating to the same.

2. The Company shall forthwith pay to the Bank the
sum of $10,000, the Bank assuming the payment of cer-
tain of the Company’s liabilities as particularly set out
in the memorandum hereto attached, and will honour
the Company’s cheques when issued in payment of such
liabilities, the intention of this arrangement being that
the settlement should be so carried out as not to in-
jure the credit of the said Company or members
thereof.

3. The Company and the individual members
thereof agree to execute to the Bank such further
assignments and assurances as may be necessary ta
vest in the Bank all of the said assets and policy of
assurance,. '

4. 1t is hereby expressly agreed that the interest
of Jennie B. McAllister in the Lakefield Milling Com- °
pany is not intended to be transferred or pass to the
Bank under this agreement and is not part of the
assets of the said Company.

5. In consideration whereof the Bank shall forth-
with release the Company and the individual members
thereof from all further liability in respect of their
said indebtedness to the Bank, and in the event of the
said-business being hereafter carried on in the name of
the said Company as provided in the agreement bear-
ing even date herewith between the Bank and Charles
Balmer McAllister or in any similar way the Bank
hereby agrees to indemnify the said Company and the
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individual members thereof against any and all liabili- 1910

ties then or thereby incurred. Ogmmo
. . ANK
IN WITNESS WHEREOF the said parties have here- o.

MOALLISTEE.

unto set their hands.
THRE MCALLISTER MI1LLING Co.,
C. B. McAllister,
J. B. McAllister.
ONTARIO BANK,
John Crane, Manager.
Witness:
A. P. POUSSETTR,

MEMORANDUM OF AGREEMENT entered into the 19th
day of September, 1905.

BETWEEN : .

CHARLES BALMER MCALLISTER, of the McAllister
Milling Company, hereinafter called the Company, of
the one part, and:

THE ONTARIO BANK, hereinafter called the Bank,
of the other part.

Whereas the Company are indebted to the Bank in
the sum of $69,200 as part security for which sum the
Bank hold a lien under section 74 of the “Bank Act”
upon the goods and merchandise of the Company, and
also an assignment of all the Company’s book debts
and other claims, and the Company are unable to pay
the Bank in full.

And whereas it has been agreed between the Com-
pany and the Bank that for the consideration of
$10,000 to be paid to the Bank and the absolute assign-
ment to the Bank of all the Company’s assets, the
Bank shall release the Company and the individuals
thereof from all further liability.

23
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Bﬂ) And whereas for the more convenient liquidation
Owrarro  Of the said assets and with a view to disposing of the
BfK Company’s business as a going concern, it has been
MOALLISTER. goomed advisable and has been agreed to enter into

the arrangement hereinafter expressed.

Now therefore it is mutually agreed between the
parties hereto as follows:

1. Mr. C. B. McAllister shall continue to carry on
the said business under the name of the McAllister
Milling Company and to manage the same as a going
concern, curtailing expenses as far as possible, and
collecting the book debts and other claims so that
within a short period the amount due to the Bank may
be reduced to the lowest dimensions, having in view
the intention to dispose of the Company’s business .
as a going concern at the earliest date possible.

2. For his services in this behalf Mr. McAllister
shall be allowed out of the business a salary at the rate
of one thousand dollars per annum, payable weekly,
and he shall not draw any larger sum out of the
business,

8. The business shall be under the supervision of
Mr. John Crane, manager of the Bank, who shall have
constant access to the Company’s books and to whom.
Mr. McAllister shall be accountable for all trans-
actions, but the said McAllister shall not be respon-
sible for any error of judgment in the management
of the said business or for any loss or losses incurred
thereby.

4. And the said Bank agrees to indemnify the said
Company and the members thereof against any liabili-
ties incurred while the business is being continued in
the Company’s name, as hereinbefore provided.
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5. The said Charles B. McAllister agrees that at 1910
any time the Bank may desire, he will, if possible, Oﬁi‘f&“’
effect an insurance or insurances upon his life in some 0.
company or companies selected by the Bank to such MCAE’fTER'
extent as the Bank shall name and will from time to
time absolutely assign the policy or policies therefor
to the Bank—the said Bank being alone responsible
for all premiums in respect of same.

IN WITNESS WHEREOF the said parties hereto have
hereunto set their hands.
C. B. MCALLISTER,
ONTARIO BANK,
John Crane, Mgr.
" 'Witness:
A. P. POUSSETTE.

THIs INDENTURE. made the nineteenth day of Sep-
tember, in the year of our Lord one thousand nine
hundred and five.

BETWEEN :

THE ONTARIO BANK, of the first part; and

CHARLES BALMER MCALLISTER and JENNIE B. Mo-
ALLISTER, trading in co-partnership under the style of
the “McAllister Milling Company” as well in their
individual as in their partnership capacity, of the
second part.

Whereas the parties of the second part are indebted
to the parties of the first part in the sum of $69,200
and being unable to pay the full amount of their in-
debtedness have by instrument bearing even date here-
with surrendered to the parties of the first part all
their firm assets and have also paid to the parties of
the first part the sum of $10,000 in consideration that

23Y,
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1910 the parties of the first part would release them indi-
ontarto Vidually as well as their said firm from all liabilities.
Bﬁ,{m And whereas, there have been divers accounts, deal-
MCA_LLI?TER' ings, and transactions between the said parties hereto
respectively, all of which have now been finally ad-
justed, settled, and disposed of. and the said parties
hereto have respectively agreed to give to each other
the mutual releases and discharges hereinafter con-

tained in manner hereinafter expressed.

Now, therefore, these presents witness, that in con-
sideration of the premises and of the sum of one dollar,
of lawful money of Canada to each of them, the said
parties hereto respectively paid by the other of them at
or before the sealing and delivery hereof (the receipt -
whereof is hereby acknowledged), each of them the said
parties hereto respectively, doth hereby for themselves,
their successors and assigns, and for himself and her-
self respectively, his and her respective heirs, execu-
tors, administrators, and assigns, remise, release, and
forever acquit and discharge the other of them, their
successors and assigns, his and her heirs, executors,
administrators and assigns, and all his her. and their
lands and tenements, goods, chattels, estate and effects
respectively whatsoever and wheresoever, of and from
all debts, sum and sums of money, accounts, reckon-
ings, actions, suits, cause and causes of action and
suit, claims and demands whatsoever, either at law or
in equity, or otherwise howsoever, which either of the
said parties now have, or has, or ever had, or might or
could have against the other of them, on any account
whatsoever, of and concerning any matter cause or
thing whatsoever between them, the said parties
hereto respectively, from the beginning of the world
down to the day of the date of these presents.
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IN WITNESS WHEREOF, the said parties hereto of the 111_?
first part have hereunto affixed their corporate seal owraxrio
as testified by the hands of their proper officers in PA™®
that behalf. a MCALLISTER.
Signed, Sealed and Delivered For the Ontario Bank,

in the presence of C. MoG1yL,
General Manager.
[Seal.]

The respondents also executed a power of attorney
to the local manager of the bank to execute for them
an assignment of the lease which, howevei', was never
acted upon.

The milling business was carried on under said
agreements until the bank became insolvent in 1906,
when the stock in hand was sold and the premises
abandoned. The lease had then over six years to run
and the lessors brought action against the respondents
for a gale of rent accruing due after such abandonment
of possession, and the bank, which had paid it up to
that time, was called in as a third party to indemnify
respondents. The lessors obtained judgment and an
issue was tried between respondents and the bank, the
latter setting up several defences against the claim to
indemnity, especially the following.

That the said agreements, except the release, not
being under its corporate seal were never executed by
the bank.

That if executed the indemnity by the bank only
covered existing liabilities and did not extend to
future rent for which the bank was not otherwise
liable having never accepted an assignment of the
lease.
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That the agreement to accept an assignment of the
lease and carry on the business was contrary to the

.provisions of the “Bank Act” and void.

That the respondents’ claim for rent was barred
by the mutual release executed by them and the bank.

The ‘Chancellor who tried the issue gave judgment
against the bank which was reversed by the Divisional
Court, but restored by the Court of Appeal.

Morine K.C. and McKelcan for the appellant. The
McAllister Co. agreed to assign the lease but the bank
did not agree to accept an assignment, and none hav-

ing been executed the bank is not bound. See Dawes

v. Tredwell (1) ; Ramsden v. Smith(2).

An agreement to assign is not equivalent to an
assignment, nor does it necessarily mean to assign the
legal title. Manchester Brewery Co. v. Coombs(3),
at page 617, commenting on Walsh v. Lonsdale(4).

The effect of the judgment of the Court of Appeal
is to enforce specific performance of part of a contract
which is not permissible and of an unlawful contract
which is still less permissible. See National Bank of
Australasia v. Cherry(5) ; Small v. Smith(6).

Nesbitt K.C. and D. O’Connell for the respondents.
Under section 76 of the “Bank Act” the Ontario Bank
had power to enter into this agreement. And see First
National Bank of Charlotte v. National Exchange
Bank of Baltimore(7); Royal Bank of India’s Case

(8) ; Exchange Bank of Canada v. Fletcher(9).

(1) 18 Ch. D. 354. (5) L.R. 3 P.C. 299, at p. 307.
(2) 2 Drew. 298. (6) 10 App. Cas. 119.

(3) [1901] 2 Ch. 608. (7) 92 U.SR. 122.

(4) 21 Ch.D. 9. (8) 4 Ch. App. 252.

(9) 19 Can. S.C.R. 278, at p. 286.
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As to the agreement to assign see Hanson v. 1910
——
Stevenson(1). ONTARIO
Bank

‘ .
TaE CHIEF JUSTICE.—I would dismiss this appeal MOALLISTER.
with costs for the reasons given by Mr. Justice Osler T}le (tJ_hief
in the Court of Appeal. jaing

The intention of the parties as evidenced by the
three agreements was to substitute an assignment of
all the assets of the McAllister Co. for the lien which
the bank then held. The bank undertook in considera-
tion of this assignment and of the money payment of
$10,000 to discharge the company from all liability
and in addition assumed the payment of certain dis-
closed accounts due to third parties, which apparently
included all the business liabilities of the respondents.
To liquidate these assets, or to dispose of the business
as a “going concern” to advantage, as the bank then
contemplated doing, it was necessary to secure the use
of the premises in which the milling business was being
carried on; and not content with the assignment of the
lease which in the circumstances should be considered
as included in the assignment of the assets, it was
specially stipulated that the company should surren-
der or assign the lease. It was further found as a
fact by the trial judge that the bank entered into
possession of the premises, paid the rent for the period
of their occupation and obtained, through the com-
pany, the lessor’s consent for the assignment of the
lease for its full term. In these circumstances, I do
not understand how the bank could hope to escape
liability.

With respect to the alleged violation of the section
of the “Bank Act” which prohibits trafficing in or
carrying on the business of buying and selling goods,

(1) 1 B. & Ald. 303.
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1910 wares and merchandise, this was an isolated trans-
——

Ontarro action entered into to enable the bank to realize the

B‘:,NK amount of an indebtedness which had been legally

McAruister. contracted and anything done for that purpose cannot

The Chief affect the legality of the transaction under which the
Justice. ..

- bank acquired the assets of the company and assumed

its obligation under the lease.

Davies J—Two main questions were argued upon
this appeal. One was that an agreement to assign the
’ lease in question to the bank without any actual or
legal assignment of the lease did not involve an obliga-
tion on the bank’s part to indemnify McAllister from
" liability for future rent. We are all of the opinion,
however, concurring in that of the Appeal Court of
Ontario and of the Chancellor, as stated during the
argument, that considering the real nature of the
transaction and the actual facts which were intended
to occur and did occur, such an agreement to indem-
nify McAllister against any liability for future rent
on the covenants of the lease would be implied.

The principal contention of Mr. Morine, however,
was that the bank could not legally take or agree to
take an absolute assignment of this lease of the Mec-
Allister milling property and the assets of the milling
firm because the transaction as evidenced by the
several agreements entered into by the parties con-
templated expressly the carrying on of the milling
business by the bank as a “going concern” for an un-
defined period, or as expressed in the documents “until
the bank could sell and dispose of it as such going con-
cern”; that any such transaction was wulire vires of
the bank, and in fact a direct violation of the specifia
provisions of the “Bank Act.”

I confess that I have had great difficulty in making
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up my mind whether or no the transaction now im- 123
peached as ultra vires of the bank was 80 or not. I gypagro

am even yet by no means free from doubt, but my con- B‘fl‘
clusion is that, considering its real nature, object and McArzistes.
purpose, the impeached transaction may be held to be Davies J.
one of those which may be fairly and reasonably im-
plied as being-within the general powers given to the
bank by sub-section (d) of section 76 of the “Bank
Act,” and as not being within the excepted prohibi-
tions contained in sub-section 2 (a) of that section.

The section reads:

The bank ma’y * * * * * * 3* * * *

(d) engage in and carry on such business generally as appertains
to the business of banking.

(2) Except as authorized by this Act the bank shall not, either
directly or indirectly,—

(@) deal in the buying or selling, or bartering of goods, wares and
merchandise, or engage or be engaged in any trade or business
whatsoever.

I concede that in order to sustain my conclusion
of law I am bound to bring the impeached transaction
within the enabling clause and to exclude it from the
prohibitory clause of the section.

But I am not bound to shew express words in the
statute conferring upon the bank all the powers which
it may lawfully use to carry out its legitimate objects
or purposes. It is quite sufficient if T can shew they
may be derived by fair and reasonable implication
from the provisions of the Act and have not been ex-
pressly prohibited or excluded from the general
powers conferred. That is the law, as I understand it,
as laid down in Ashbury Railway Carriage and Iron
Co. v. Riche(1) ; Attorney-General v. Great Fastern
Railway Co.(2), and Baroness Wenlock v. River Dee
Co.(8). ‘

(1) LR. 7 HIL. 653. (2) 5 App. Cas. 473.
(3) 10 App. Cas. 354, at p. 362.
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In agreeing to take over the lease and milling busi-
ness as a “going concern” for a limited time in order
to dispose of it to some advantage the bank may be said

McArzisteR. to have violated in a literal sense the prohibition in

Dayvies J.

the latter part of sub-section 2 (e¢) against engaging
in any business whatever. But if the general powers
of the bank of engaging in and carrying on “such
business generally as appertains to the business of
banking” given by sub-section (d) are large enough
and broad enough to cover such a transaction as that
now under discussion, of course it would not come
within the prohibitory clause even though the words
of that clause literally applied might cover it.

Banks, from the very nature of the business they
are expressly authorized to carry on, must necessarily
loan to customers and others large amounts of money
and frequently find themselves with debts owing to
them by persons who are insolvent or unable to pay.
The assets of such debtors may, in this country at any
rate, consist in part of a ‘“going concern,” valuable
as such, but of little value if wound up by sale under
execution or mortgage, or they may consist of perish-
able goods on the way to a market or logs cut on tim-
ber limits ready to be floated down the river to market
or mill; or in process of such flotation.

. Such debtors may be quite willing to hand over all
their assets to the bank absolutely in compromise or
settlement of their indebtedness. To compel the
parties to resort in every case to the strict statutory
methods permitted of taking security and afterwards
realizing on it in due legal form, might in many cases
cause great loss without any apparent reason. Perish-
able goods might not be disposable while on the way to
a market except at ruinous loss, and the same may be
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said of logs being floated to their mill or market. If m_ji)
the “Bank Act” means that the bank may not take (yrario
over and accept absolutely in payment of its debt the BAI:‘K ‘
real and personal property of its debtor, but must in McArrisTer.
all cases first take security upon it and realize after- DaviesJ.
wards on such security, there is an end to the argu-
ment. No possible loss which may follow the pre- °
scribed course can avail the parties. But it does not

appear to me the “Bank Act” does say so. There is

nothing in the Act which says that though all parties

may agree that

the simplest and least costly way of closing out a hopeless account is
to give the debtor an immediate release in consideration of a direct
transfer of his property,

such a settlement must necessarily be declared ulira
“vires.

Tt seems to me that in all such cases it must be a
question of fact to be determined by the court on the
‘special circumstances of each case whether there was
or was not a violation of the prohibition of sub-section
2 (@) against dealing in the buying or selling, or
_bartering of goods or being engaged in any business
whatever; or whether the substance of the trans-
action was not rather and really a bond fide com-
promise or settlement of a debt due the bank,
.although such settlement or compromise might
incidentally involve, in one sense, a buying or
selling or an engaging in business. But where
the substance of the transaction is found to be a bond
fide compromise or settlement of a past due debt,
as under the facts and circumstances I would hold the
transaction in question in this case to be, then it seems
to me it might fairly be claimed as impliedly author-
ized by the sub-section (d) of section 76, even though
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solely to avoid enormous loss it may involve, as in this
case it did, the running of the mill as a “going con-
cern” for what would be deemed a reasonable time in
order to dispose of it without ruinous loss.

A strong argument was made against the legality
of such an absolute assignment of the milling property
and assets of the McAllister Company as was taken
by the bank in this case arising out of the 80th, 81st
and 82nd sections of the Act, which authorize the bank
to take mortgages and hypothecs of realty and per-
sonalty as edditional security for past due debts, and
enable it to purchase any real or immovable property
offered for sale under execution, etc., or by a prior
mortgagee, or by the bank itself under a power of sale,
and so enable the bank to acquire an absolute title
in lands mortgaged to it either by release or sale or
foreclosure of the equity of redemption.

These sections are enabling ones and are intended
to confer upon the bank reasonable and necessary
powers to take mortgages and hypothecs from their
debtors by
way of additional security for debts contracted to the bank in the
course of its business,
and to realize upon such mortgages by foreclosure or
sale, and acquire and hold the absolute title “either
by obtaining a release of the equity of redemption” or
otherwise. Their purpose and object was to enable
the banks to take and realize securities for debts con-
tracted to them. They did not relate to cases where
the bank was compromising its debt and accepting
something from the debtor in absolute discharge. They
should not be construed as being exhaustive of the
bank’s powers or methods of realizing payment or
satisfaction from its debtor’s property of the debt due
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to the bank, or as taking away from the banks by im- lili)
plication any powers which they might reasonably be oyrarto

held to have arising out of the power to B‘z}"m

] . MCALLISTER.
engage in and carry on such business generally as appertains to
the business of banking. Davies J.

They are not prohibitive sections in any way, but en-
abling only, and while I recognize the strength and
force of the argnment as to the intention of the legis-
lature to be derived from them, I am not, on my con-
struction of sub-section (d) of section 76 and the
powers reasonably to be implied from it, able
to say that real or personal property may not
be taken by the bank in absoluie payment and
discharge of its debt from an impecunious or
defaulting debtor, notwithstanding those sections
which provide for the manner in which addi-
tional security may be taken and realized upon
for debts due the bank not by way of compromise and
discharge. Banking business in Canada must from
the very circumstances of the case, I should imagine,
be conducted upon a broader and somewhat more elas-
tic basis than in fully developed business communities
such as Great Britain, and in construing the powers
conferred upon banks to carry on

such business generally as appertains to the business of banking

it- is fair that Canadian conditions should be fully
considered and allowed for. Large advances must be
made from time to time to lumbermen, fishermen and
traders of different kinds to enable them to cut, catch,
win and market the natural products of the country
and debts and risks necessarily incurred possibly
greater than the more conservative systems of Great
Britain would approve. It might in many circum-
stances be unjust and cause unnecessary and unrea-
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sonable loss to confine the banks to the “additional
securities” clauses as the only way or means open to
them to realize their debts.

- In the case at bar I am not able to agree with one
at least of the reasons upon which some of the judges
of the Court of Appeal support their judgment,
namely, that the carrying on of the milling business by
the bank after it took over the property from Mr. Mec-
Allister was severable from the rest of the transaction
between the parties. 1 think the transaction, as a
whole, must stand or fall together. It was a substan-
tive part of the agreement from the first that it should
be carried on by the bank as a ‘“going conecern’” under
the management of Mr. MecAllister, and it was so
carried on. If that part of the agreement which, in
my opinion, was substantive and essential is ulira
vires of the bank, then 1 do not see how the other part
can be upheld. In my judgment, however, as I have
attempted to shew, the transaction as entered into by
the parties and carried out by them can reasonably be
supported by the implied powers arising out of their
general banking business (sub-section (d), section
76), and as these implied powers are not controlled
by any prohibitive section of the Act they are to be
given effect to.

—

I would therefore dismiss the appeal with costs.

IninaTON J.—The many phases of this case have
been so fully and carefully dealt with in the court
below that I do not feel as if I could add anything to
the symposium of law it has given rise to.

It seems to me to have been the undoubted purpose
of the parties that all the assets of the company, of
which the lease in question no doubt was at one time &
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highly valued part, should be transferred to the appel- 13}_‘2
lant, and in consideration of such transfer and an oxrazwo
added sum of ten thousand dollars from respondents’ BANK
friends given expressly to secure the release of re- MoArrstam.
spondents from the embarrassments in which they had IdmgtonJ
got themselves involved the appellant was to see them
effectually released.
It would be a most melancholy legal result if the

law by its necessary operation should defeat the plain
purpose of all concerned.

I cannot agree in any interpretation of the contract
that would exclude the implication which the entire
scope of the whole arrangement indicates to have been
part and parcel of the bargain, irrespective of some
considerations of minor import and the provisions
there anent relied on to exclude the implication of
liability in question herein.

The judgment of Mr. Justice Osler seems to me to
cover so fully the views I hold and the whole of the
matters necessary to be dealt with in the case that I
cannot do better than assent thereto.

Since writing the foregoing, shbrtly after the argu-
ment, conflicting views in the court having been pre-
sented for consideration, I have re-examined the
case. In the result T still agree with Mr. Justice
Osler, but to guard against misapprehension of the
range of his opinion as I conceive it (though his words
may bear another meaning) I may add that I desire
to reserve the right to review the question of ultre
vires when, if ever, presented under different con-
ditions of pleading but similar conditions of fact. I
think the ultre vires aspect is not open to our con-
sideration here.
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Paragraph 6 of appellant’s defence, being the only
part thereof that suggests any such questions as ulira
vires or illegality, does not raise either point as dis-
tinctly as it should.

Every act or contract that is wltre vires is in a
sense illegal. Every illegal act or contract is in a
sense ultra vires.

Yet something done upon the faith of its being
intra vires and proving ultre vires and hence failing
of legal effect, merely for that reason, may be atten-
dant with entirely different results from the same
sort of thing done in violation of some legal prohibi-
tion either statutory or by virtue of the common law.

In the former case either party may, according to
circumstances, have some right to relief; or to ask
that conditional relief only be given to him setting up
the ultra vires plea.

In the latter case neither can have relief if the
defence of illegality be set up or has so developed in
the trial of the case that the court must take notice of
it. ‘

Again, the wilful disregard of the limitations of
the power of a corporation may render absolutely
illegal that which, if entered into in good faith, might
have been merely held and treated as ulira vires.

It is difficult to be quite sure what the defence as
pleaded aimed at.

But the case is pre-eminently one wherein the
plaintiffs were entitled if mere ultre vires is relied
upon to have it so appear of record in order that they
might seek such relief as the justice and facts of the
case demand.

The pleading is followed in this late stage by the
appellant in its counsel’s factum in effect discarding
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mere ultra vires by relying only upon the acquisition 13_")'
of the land or lease as and for the express purpose of (oyrario
carrying on a flour milling business. Bamx
This 1nte1pretat10n of the pleading I am entitled MCALLIETER-
to take as covering all there is to complain of in the. Idll{gtqn J.
judgment below under the head of that plea. T
Hence, I think mere ultre vires out of the case by
this interpretation of the plea set up.
I think the issue as thus raised in the factum is
all that is now open to the appellant and that Mr.
Justice Osler’s reasoning clearly disposes thereof.
It may be that these questions are identical in this
case, but I think that is not so clear.
In guch a case as we have here a most valuable term
might be the only asset and so subject to conditions
of assignment as only to be acquired by the will of
the debtor.
I doubt if the “Bank Act” stands in the way of a
bank, in such dire necessity, accepting a transfer of
such an asset, to save a loss arising from a past due
debt.
It seems to me that position can only be tenable if
at all by construing the Act as prohibitive of any abso-
lute transfer of property in consideration of discharge
from the obligation due the bank.
There is enough in the language of the sections
dealing with the subject in its various phases to make
a plausible argument for such a contention. But it
has not been pleaded or argued and possibly is not
worthy of notice.
It seems to me as possibly the case that it can only
be under some such necessity as arises, in cases like
that before us, calling forth what may be called the
reserve powers to be implied that the acquisition of

24
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absolute ownership, in consideration of discharge, can
be tolerated, if at all ; except in the way and under the
circumstances expressly provided for.

I do not in this case think I am under the pleading
and all other things that appear, either called upon or
expected to decide the point.

I still adhere to Mr. Justice Osler’s finding an im-
plied power in a bank to grapple with such a condition
of things as arose here and accept, as a solution there-
of, the terms proposed, coupled with the acceptance of
the transfer of a lease; and I accept his view of the
severability of what was done from that which was a
necessary part of the contract.

Durr J. (dissenting).—In my view of this case the
main question raised by the appeal is whether the
transaction of September, 1905, was or wag not ulira
vires of the Ontario Bank. That bank is one of those
named in Schedule A to the “Bank Act,” R.S.C. 1906,
and the following provision of that Act applies to it:

4. The charters or Acts of incorporation, and any Acts in amend-
ment thereof, of the several banks enumerated in Schedule A to this
Act are continued in force until the first day of July, one thousand
nine hundred and eleven, so far as regards, as to each of such banks:

(@) the incorporation and corporate name;

(b) ‘the amount of the authorized capital stock;

(¢) the amount of each share of such stock; and

(d) the chief place of business;
subject to the right of each of such banks to increase or reduce its
authorized capital stock in the manner hereinafter provided.

2. As to all other particulars this Act shall form and be the
charter of each of the said banks unitil the first day of July, one
thousand nine hundred and eleven.

The principles therefore which govern the con-
struction of the powers of statutory corporations are
those which must be applied for the determination of
the question at issue. These principles are stated in
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two judgments in passages I will quote in extenso; the
first from the judgment of Bowen L.J., in Baroness
Wenlock v. The River Dee Co.(1), is as follows:

At common law a corporation created by the King’s charter has
primd facie, and has been known to have ever since Sutton’s Hospital
Case(2), the power to do with its property all such acts as an ordin-
ary person can do, and to bind itself to such contracts as an ordinary
person can bind himself to; and even if by the charter creating the
corporation the King imposes some direction which would have the
effect of limiting the natural capacity of the body of which he is
speaking, the common law has always held that the direction of the
King might be enforced through the Attorney-General; but although
it might contain an essential part of the so-called bargain between
the Crown and the. corporation, that did not at law destroy the legal
power of the body which the King had created. When you come to
corporations created by statute, the question seems to me entirely
different, and I do not think it is quite satisfactory to say that you
must take the statute as if it had created a corporation at common
law, and then see whether it tock away any of the incidents of a
corporation at common law, because that begs the question, and it
not only begs the question, but it states what is an untruth, namely,
that the statute does create a corporation at common law. It does
nothing of the sort. It creates a statutory corporation, which may
or may not be meant to possess all or more or less of the qualities
with which a corporation at common law is endowed. Therefore, to
say that you must assume that it has got everything whieh it would
have at common law unless the statute takes it away is, I think, to
travel on.the wrong line of thought. What you have to do is to find
out what this statutory creature is, and what it is meant to do, and
to find out what the statutory creature is, you must look at the
statute only, because there, and there alone, is found the definition of
this new creature. It is no use to consider the question of whether
you are going to classify under the head of common law corporations.
Looking at this statutory creature one has to find out what are its
powers what is its vitality, what it can do. It is made up of persons
who can act within certain limits, but in order to ascertain what are
the limits, we must look to the statute. The corporation eannot go
beyond the statute, for the best of all reasons, that it is a simple
statutory creature, and if you look at the case in that way you will
see that the legal consequences are exactly the same as if you treat
it as having certain powers given to it by statute, and being pro-
hibited from using certain other powers which it otherwise might
have had.

(1) 36 Ch. D. 674, at p. 685. (2) 10 Rep. 1, at p. 13.
241/,
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The second from the speech of Lord Macndghten in
Amalgamated Society of Railway Servants v. Osborne
(1), at p. 94:

It is a broad and general principle that companies incorporated
by statute for special purposes, and societies, whether incorporated
or not, which owe their constitution and their status to an Act of
Parliament, having their objects and powers defined thereby, cannot
apply their funds to any purpose foreign to the purposes for which
they were established, or embark on any undertaking in which they
were not intended by Parliament to be concerned.

The principle, I think, is nowhere stated more clearly than it is
by Lord Watson, in Baroness Wenlock v. River Dee Co.(2), in the
following passage: “Whenever a corporation is created by Act of
Parliament with reference to the purposes of the Act, and solely with
a view to carrying those purposes into execution, I am of opinion not
only that the objects which the corporation may legitimately pursue
must be ascertained from the Act itself, but that the powers which
the corporation may lawfully use in furtherance of these objects
must either be expressly conferred or derived by reasonable implica-
tion from its provisions.” “That,” adds his Lordship, “appears to
me to be the principle recognized by this House in Ashbury Railway
Carriage and Iron Co. v. Riche (8),and in Attorney-General v. Great
Eastern Railway Co. (4).

And again at page 97:

The learned counsel for the appellants did not, as I understood
their argument, venture to contend that the power which they claimed
could be derived by reasonable implication from the language of the
legislature. They said it was a power “incidental,” “ancillary,” or
“conducive” to the purposes of trade unions. If these rather loose
ewpressions are meant to cover something beyond what may be found
i the language which the legislature has used, all I can say is that,
80 far as I know, there is no foundation in principle or authority for
the proposition involved in their use. Lord Selborne no doubt did
use the term “incidental” in a well-known passage in his judgment in
Attorney-General v. Great Bastern Railway Co.(4). But Lord Watson
certainly understood him to use it as equivalent to what might be
derived by reasonable implication from the language of the Act to
which the company owed its constitution; and Lord Selborne himself,
to judge from his language in Murray v. Scott(5) could have meant
nothing more.

(1) [1910] A.C. 87. (3) LR. 7 HL. 653.
(2) 10 App. Cas. 354, at p. 362. (4) 5 App. Cas. 473.
(5) 9 App. Cas. 519.
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The provisions by which are defined the business
that a bank subject to the “Bank Act” is permitted
to carry on and the powers exercisable by it in doing
so, are found in the series of sections beginning with
section 76 and headed “The Business and Powers of
a Bank.” The principal section is 76, which I quote
verbatim :

The business and powers of a bank.

76. The bank may,—

(a) Open branches, agencies and offices;

(b) Engage in and carry on business as a dealer in gold and silver
coin and bullion;

(¢) Deal in, discount and lend money and make advances upon the
security of and take as collateral security for any loan made by it,
bills of exchange, promissory notes and other negotiable securities, or
the stock, bonds, debentures and obligations of municipal and other
corporations, whether secured by mortgage or otherwise, or Dominion,
provineial, British, foreign and other public securities; and

(d) Engage in and carry on such business generally as apper-
tains to the business of banking.

2. Except as authorized by this Act, the bank shall not, either
directly or indirectly,—

(@) Deal in the buying or selling, or bartering of goods, wares
and merchandise, or engage and be engaged in any trade or business
whatsoever;

(b) Purchase, or deal in, or lend money, or make advances upon
the security or pledge of any share of its own capital stock, or of the
capital stock of any bank; or

(c) Lend money or make advances upon the security, mortgage
or hypothecation of any lands, tenements or immovable property, or
of any ships or other vessels, or upon the security of any goods, wares
and merchandise.

The question before us conveniently subdivides
itself into two: 1st: Does the transaction fall within
the prohibition found in sub-section 2(a)‘ ; and 2ndly:
Can it, having regard to the provisions of the Act as a
whole, be brought within sub-section 1(d)?

The relevant features of the transaction are these.
The respondents owed the bank certain moneys which
they were unable to pay. They were, however, engaged
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1910 in grain buying and milling, holding their mill under
ON::BIO a lease having some years to run; and they proposed to
BANE  the bank that the bank should take over the business
McAruser. (gssuming the existing liabilities) that the respond-
DuffJ. ents should pay $10,000 and that they should be re-
T leased from their liability. It was objected that the
bank had no means of carrying on the business until
a purchaser should be found when the respondents
proposed that C. B. McAllister should carry it on for
the bank for six menths if necessary, and on that
understanding the proposal was accepted. The sub-
stance of the completed arrangements was that the
whole of the beneficial interest in the assets of the
business should be vested in the bank and accepted
by it in full payment; that the business should
be carried on by C. B. McAllister for the bank in the
old firm name in order to enable the bank to sell it as
a going concern; and that the bank should indemnify
the respondents in respect of all liabilities to which
they might become subject by reason of the use of
their names. No formal transfer of the lease was
executed. It seems to me, however, to be too clear for
argument that the respondents holding this lease for
the benefit of a natural person sui juris under a like
agreement would be entitled to indemnity in respect
of their liability on the covenants of the lease; the sole
question here being, as I have indicated, that concern-
ing the effect of the provisions of the “Bank Act” as
touching the powers of the bank in respect of such

a transaction.

I think the applicant entitled to succeed on both
branches of the question above stated.

The power of the bank to make the purchase and
enter into the obligations entailed by it were chiefly
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rested in the court below upon section 30, sub-section 1113
(@) of the “Interpretation Act” (R.S.C., 1906, ch. 1), Onwrario

which provides that Bank

v,
McArrLisTER,
30. In every Act unless the contrary intention appears, words STim

making any association or number of persons a corporation or body Duff J.
politic and corporate shall,— —_—

(@) Vest in such corporation power to sue and be sued, to contract
and be contracted with by their corporate name, to have a common
seal, to alter or change the same at their pleasure, to have perpetual
succession, to aequire and hold personal property or movables for
the purposes for which the corporation is constituted, and to alienate
the same at pleasure,
and upon an authority said to be implied in the ex-
press grant of authority to carry on such business
generally as “appertains to the business of banking.”
As to the first of these grounds I think it clear that
the power to take and hold personalty and to sell it
again is a power which can be exercised only in the
course of and for the purpose of carrying out the
objects of the corporation as defined in the Act from
which it derives its powers, and that in its application
to the “Bank Act” the clause just quoted adds nothing
whatever to the powers expressed by or implied in
section 76. Does then the authority to
engage in and carry on such business generally as appertains to the
business of banking,
as conferred by section 76, include the authority to
take over a mercantile or other trading business in
payment of a debt with the bone fide expectation that
by carrying it on and selling it as a going concern s
loss may be avoided?

Nobody argues that it is a part of the ordinary
business of banking to buy a mercantile business
either for cash or upon the consideration of the release
of a debt. The question is whether such a
transaction is justifiable by reason  of the ex-
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ceptional eircumstance that the debtor is un-

.able to pay and that by taking over his busi-

ness and carrying it on the bank may ultimately, by
.Selling it, get more than it otherwise could get. I
do not think in this case we are concerned with the
question whether the belief of the bank’s officers was

:well founded ; there is nothing to indicate that the real
‘object and purpose of the transaction was other than
.what the parties professed it was and its validity must

be examined on that assumption.

Now, it is of course a part of the business of bank-
ing to make loans on personal security and to take
steps .to get them repaid. Does the authority to do

"this which by section 76(d) is, I think, expressly con-

ferred as an integral part of the business of banking
imply the authority to take specific property (of a
kind the bank is not authorized to trade in) in pay-
ment in such circumstances as to involve the bank in

the necessity of carrying on a distinet business in
-order to enable it to realize that property ? Here let

me recall the words of Lord Macnaghten quoted above
from Amalgamated Sociely of Railway Servants v.
Osborne(1), at page 97. The question then is: Can
you derive the last mentioned power by reasonable
implication from the first mentioned power ? . The test
is not whether the second might be reasonably held ti
be convenient or conducive to the objects of the bank,
but whether it is 80 necessary for the accomplishment
of these objects that the legislature in conferring the
first is to be held thereby to have conferred the second.
(See last mentioned case at page 96.) |
The statute itself provides specially for the taking
of security as the normal course where debts already

(1) [1910] A.C. 87.
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contracted are not paid; and for giving full effect to lilf’
the security by taking over the property comprised by oOnrarmo '
it where necessary. But the assumption of the debtor’s B‘:,NK
property in satisfaction in the first instance does not MCALLISTER.
appear to be contemplated ; and since the same result Duff J.
might be accomplished through the taking of security T
(which is specially provided for) it is difficult to see
how the power to take over such property except in
.cases where it is held as security can be said to be
necessarily implied. It is not unimportant to observe
that the power to take over mortgaged property in
payment of the mortgage debt is not confined (as
Garrow J. appears to have thought) to real property
but is expressly made applicable to personal property
as well. .

Whatever might have been said respecting the
effect of the sub-section standing alone it ‘seems to me
to be impossible to give it this effect when read to-
gether with the second subsection (a).

The only express exception is confined to cases
which are “authorized by the Act” itself. It is, I think,
an unwarrantable extension of the meaning of those
words to say that such transactions as this — though
not necessary — are convenient in the exercise of the
business of banking and therefore “authorized by the
Act.”

The history of the legislation and of the judicial
decisions confirms this view. Section 7 of 13 & 14
Vict. ch. 21, reads as follows: '

And be it enacted, that the business of banking shall, for the
purposes of this Act, mean the making and issuing of bank notes, the
dealing in gold and silver bullion and exchange, discounting of pro-
missory notes, bills and negotiable securities, and such other trade
as belongs legitimately to the business of banking, but any company
or party who may lawfully exercise the business of banking under
this Act, shall also have power to take and hold any property
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1910 which shall have been bond fide mortgaged, hypothecated or
haad pledged to such company or party, as securify for debts previously
ONTARIO  incurred in the course of their lawful dealings as aforesaid, and sold
BANK under any writ, order or process of any court of law or equity and
M ALLISTER bought at such sale by the company or party, and to re-sell or other-
wise alienate or dispose of the same; but except as aforesaid, no such
Duff J. company or party shall deal in the buying, selling or bartering of
- goods, wares or merchandise, or engage or be engaged in any trade
whatever; and the word “bank” in this Act shall mean and include
- any company or party carrying on the business of banking under this
Act, unless such meaning be inconsistent with the context.

Such transactions as the present were evidently
not intended to make part of the business of banking
under this definition. An Act passed in the same
year, chapter 22, for the first time gave a general
authority to incorporated banks to take security on
personal as well as real property and thereafter to
acquire the rights of the debtor in such property.
But from the year 1840 to the present I have found
not the slightest indication on the part of the legisla-
ture that such transactions as that under considera-
tion were regarded as forming a part of the ordinary
business of banking. In Raedford v. Merchants’ Bank
(1), it was held that it was wltra vires for a bank to
take over unfinished goods, finish them, and then sell
them, with a view of preventing a loss in respect of a
loan. Since the date of that decision (1893) the
“Bank Act” has been several times re-enacted, but its
relevant provisions have remained the same.

I cannot agree with the view that (for the purpose
of determining the competence of the bank to enter
into the transaction) you can separate the
taking over of the business from the object and
purpose of taking it over. The ultimate purpose was
to realize the debt; but to do so by carrying on the
business until it could be sold as a going concern. The

(1) 3 OR. 529.
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taking over of the business as a going concern for that li’if
purpose was plainly in my opinion an infringement of OlgTARIO
the prohibition against “dealing in buying and selling” ‘ﬁm
unless as I have said it can be justified as a mere MoALLISTER.

subsidiary transaction. That point I have just dealt DEET-
with ; but looking at the purchase as distinet from the
arrangement to carry on, then (if I am right in the
view that the prosecution of the business contem- -
plated by the parties would, even in the special cir-
cumstances of this transaction, be within the pro-
hibition) the transaction is clearly within
that class of bargains which have been held
to be invalid as entered into with the purpose
by the one party known to the other of accomplishing
_an illegal object. Transactions entered into in contra-
vention of section 76, sub-section 2(a), are of course
not only ultra vires, but illegal in the narrower sense.

The rule is stated,— I venture to think correctly —
in Pollock on Contracts (3 Am. ed.), at pages 485,
487, in these words:

Intention to put property purchased, ete., to unlawful use. We
have in the first place a well marked class of transactions where there
is an agreement for the transfer of property or possession for a lawful
consideration, but for the purpose of an unlawful use being made of
it. All agreements incident to such a transaction are void; and it
does not matter whether the unlawful purpose is in fact carried out
or not. The later authorities shew that the agreement is void,
not merely if the unlawful use of the subject-matter is part of the
bargain, but if the intention of the one party so to use it is known to
the other at the time of the agreement. Thus money lent to be
used in an unlawful manner cannot be recovered. It is true that
money lent to pay bets can be recovered, but that, as we have
seen, is because there is nothing unlawful in either making a bet
or paying it if lost, though the payment eannot be enforced. If
goods are sold by a vendor who knows that the purchaser means to
apply them to an illegal or immoral purpose, he cannot recover the
price; it is the same of letting goods on hire. TIf a building is
demised in order to be used in a manner forbidden by a building Act,
the lessor cannot recover on any covenant in the lease. * * #
It does not matter whether the seller or lessor does or does not expect
to be paid out of the fruits of the illegal use of the property.
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Here the illegal purpose to carry on the business
was not only known, but was pafticipated in to this
extent at least that, under the agreement, the bank
acquired authority to carry on the business under the
name of the vendors. There can be no doubt, I think,
that for the purpose of applying this rule the distine-
tion between malum prohibitum and malum in se has,
to use the words of Best J., in Bensley v. Bignold
(1), been long since exploded.

ANGLIN J. (dissenting).—The Ontario Bank hav-
ing been found liable as a third party to indemnify the
defendants, the original lessees, against the payment

‘'of rent, under a lease which they had agreed to assign

to the bank, appeals to this court for relief on three

‘grounds:

(@) That in the absence of an express undertaking
the bank is not under any obligation to indemnify the
defendants;

(b) That it is ultra vires of a bank to take from
its debtor in payment or part satisfaction of his debt
an assignment of leasehold premises; and

(¢) That its agreement with them ig illegal be-
cause it contemplates that the bank shall carry on a
trade or business.

(e¢) By intimating to counsel for respondents that
we did not desire to hear them on the first point, we
expressed our concurrence in the judgment of the
Court of Appeal for Ontario on that part of the case;

(b) The question as to the legality of the acquisi-
tion by the bank of the lease of their debtors has occa-
sioned me some difficulty. The argument against it,
based on the provisions of sections 79, 80(2), 81 and

(1) 5 B. & Ald. 335.
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82 of the “Bank Act,” is somewhat formidable. The 1910
statute confers upon banks, in respect of personal or Ontario
movable property mortgaged to them the same rights, fo
etc., as they are by the Act declared to have in respect MOALLISTEE.
to real or immovable property mortgaged to them Anglind.
(section 80(2)). They are expressly given special T
powers to purchase real or immovable property of

their debtors sold under execution, in insolvency,

under order or decree of a court, or by a prior mort-

gagee or by themselves under a power of sale (section:

81). They are also expressly given power to take re-

leases of equities of redemption and to foreclose mort-

gages held by them (section 82). The inquiry natur-

ally suggests itself — if banks have the right to ac-

quire such property directly from their debtors in
satisfaction of debts due to them, why are these special

powers conferred? The sections containing them ap-

pear to contemplate that, except

for its actual use and occupation and the management of its business
(section 79)

a bank shall acquire an absolute title only to real pro-
perty which has been already mortgaged or hypothe-
cated to it as security. Does this implieation extend to
personal or movable property?

In several of the authorities relied upon by the re-
spondents in support of their contention that it does
not so extend, we find that the banks there before the
courts had express powers given them to take their
debtors’ property in payment. Thus in the case of the
First National Bank of Charlotie v. The National
FBgchange Bank of Baltimore(1l), the statute pro-
vided that real estate might be accepted in good
faith as security for, or in payment of debts previ-

(1) 92 USR. 122.
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ously contracted (p. 127); and in Bank of New
South Wales v. Campbell (1), the banking company
had the power to take, hold, etc., any lands, etc., in
satisfaction, liquidation or discharge of, or in security
for any debt due, or to become due (p. 192). Again in
the Royal Bank of India’s Case (2), much relied upon
by the respondents, the bank merely took over the
shares which had already been pledged to it as
security. The only case cited at Bar in which, without
express statutory authority, a bank was held entitled
to take in payment of a debt due to it property upon
which it had not previously held a mortgage or lien
as security, is Sacket’s Harbour Bank v. Lewis County
Bank (3).

Counsel for the respondents also rely upon the pro-
vision of section 30(a) of the “Interpretation Act,”
R.S.C,, ch. 1, that a corporation shall be vested with
power

to acquire and hold personal property or movables for the purposes
for which the corporation is comstituted, and alienate the same at
pleasure.

Having regard tothe words “for the purposes for which
the corporation is constituted,” I incline to the view
that this statutory provision was not intended to en-
able a body corporate to acquire its debtor’s property
in payment of a debt, but was rather designed to en-
able it to take and hold personal property for purposes
similar to those for which a bank is by section 79 of the

“Bank Act” enabled to acquire real estate. At all

events this provision of the “Interpretation Act” can
add nothing to the powers conferred by the “Bank
Act” itself, which defines the purposes for which banks

(1) 11 App. Cas. 192. (2) 4 Ch. App: 252.
(3) 11 Barb. (N.Y.) 213.
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are constituted and the powers which Parliament in- 1910

tended they should possess and exercise. OIETA;RI;O
The special provisions of sections 79, 81 and 82 2.

relate, however, only to the acquisition of real or MCALLISTER.

immovable property. Anglin J.

The defendants’ leasehold was personalty; and as
such the mortmain laws would not prevent the appel-
lant bank acquiring it. Grant on Corporations, pages
127 et seq. and 614. All that is provided in the “Bank
Act” with regard to personal property is that the bank
shall have in respect of personal or movable property
mortgaged or hypothecated to it the same rights,
powers and privileges which it is by the Aect declared
to have in respect to real or immovable property mort-
gaged to it (section 80(2)). Except the inhibitions
against dealing in the buying or selling or bartering of
goods, wares and merchandise or engaging in any
trade or business and against lending upon or dealing
in the shares of its own eapital stock or in the capital
stock of any other bank, there is no express prohibition
in the “Bank Act” against a bank acquiring personal
or movable property. The express prohibition against
dealing in' goods, wares or merchandise, affords a
cogent argument in support of the bank’s right to
acquire such property in a manner and under circum-
stances which do not constitute such a dealing, or to
acquire other personal property in any manner.

Moreover, by first taking a mortgage from its
debtors and then a release of their equity of redemp-
tion, the Ontario Bank could undoubtedly have ac-
quired their property without departing from the very
letter of the provisions of the “Bank Act,” assuming
that, by virtue of section 80(2), all that is expressed
and implied-in sections 79, 81 and 82 applies to per-
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31} sonal or movable property as well as to real property
Oonrarro  and that the presence of these sections in the Aect
Baxx (apart altogether from the provisions of the mortmain
HLLISTER- gtatutes) by implication excludes the right of a bank
AnglinJ. {0 acquire real or immovable property of its debtors
"~ in satisfaction or payment of their debts. The Ontario
Bank has only done directly that which it might thus

have done indirectly.

The good faith of its advances to the defendants not
having been questioned and the honesty of its avowal
that in acquiring their business and leasehold premises
its sole purpose was, if possible; to avoid a loss and
to endeavour to realize its claim against them by sell-
ing the business as a going concern not having been
challenged, I am not prepared to hold that in the mere
acquisition of the defendants’ lease the bank violated
the letter or the spirit of the “Bank Act.” I should
have been better satisfied, however, had I found in our
“Bank Act” a provision explicitly conferring on our
banks power to acquire their debtors’ property in satis-
faction of the banks’ claims similar to that given to
other banks mentioned in some of the cases to which
I have alluded.

(¢) The documents in evidence.and the oral testi-
mony admissible for that purpose, make it quite clear
that the intent of the officers of the bank when acquir-
ing the defendants’ business and leasehold term, was
to carry on the business for a time in order to sell it
with the benefit of the lease as a going concern, and
that this intention was well known by the defendants.
It is too well established in English jurisprudence to
admit of question that illegality of purpose on the
part of one party to an agreement, known at the time it
was made to the other party, is a fatal bar when the

v.
MCALLISTER.
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latter seeks to enforce the agreement or any part of 1919

it, or any claim arising out of it. Pearce v. Brooks(1). ON;;IO
The test of his right to recover is whether or not, in the ~ PAN<
presentation of his case, he must rely upon the tainted MCA_LE?TEB
agreement as the basis of his claim. If so, he cannot AnglinJ.

succeed, because

no court ought to enforce an illegal contract or allow itself to be
made the instrument of enforcing obligations alleged to arise out of a
contract or transaction which is illegal, if the illegality is clearly
brought to the attention of the court, and if the person invoking the
aid of the court is himself implicated in the illegality. Scott v.
Brown, Doering, McNab & Co.(2).

By section 76(2) of the present “Bank Act” (sec-
tion 64 of the Act of 1890) it is enacted that

except as authorized by this Act, the bank shall not, either directly
or indirectly,—

(@) deal in the buying or selling, or bartering of goods, wares
and merchandise, or engage or be engaged in any trade or business
whatsoever.

It is suggested that, as subsidiary to the realiza-
tion of its claim against the McAllisters, which was
incurred in due course of banking, and under the
power to

engage in and carry on such business generally as pertains to the
business of banking (section 76(1) (d)),

notwithstanding the expiieit prohibition of sub-section
2 of section 76, it was lawful for the bank to carry on
for a reasonable time the milling business acquired
from the defendants, in order to dispose of it to the best
advantage as a going concern. Had there been no pro-
hibition such as that in clause (a) of sub-section 2 of sec-
tion 76, I should doubt the sufficiency of such general
words as those of clause (d) of sub-section 1 to auth-
orize a bank to carry on any mercantile or manufac-
turing business. But having regard to the very drastic

(1) L.R. 1 Ex. 213. (2) [1892] 2 Q.B. 724, at p. 728.
25 ’
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and comprehensive language in which the prohibition
in clause (@) of sub-section 2 is couched, it would in
my opinion require terms much more pointed and
specific to bring the carrying on of such a business
within the words of exception by which the prohibitory
clause is introduced. If a bank might carry on a mer-
cantile business to save itself from a losg where money
loaned by it is in jeopardy, the prohibition of sub-sec-
tion 2(a) would be practically removed from the
statute. With respect, I am unable to concur in the
view that engaging in a mercantile business for a rea-
sonable time in order to prevent or minimize a loss is
something which “appertains to the business of bank-
ing” and is permissible as subsidiary to the legitimate
purpose of realizing a valid banking claim. Apart from
the objection that this suggestion involves the intro-
duction of the unsatisfactory test of “a reasonable
time” for the determination of the legality or the ille-
gality of engaging in any trade or business which a
bank might deem it desirable to carry on, there is the
still more formidable objection that in order to hold
legitimate the bank’s carrying on of the business for
any period, however reasonable, we must qualify the
absolute prohibition of section 76, (2) (@) by the addi-
tion of a proviso excluding from its operation a case
which, as the prohibitory clause reads in the statute, is
clearly within it. For this I can find no justification
whatever its consequences — and in the present case I
fully appreciated the hardship. I see no escape from
the conclusion that the carrying on of the milling
business of the bank was a prohibited engaging in
trade or business. _

Then it is suggested that the provisions made for
carrying on the business are severable from the agree-
ment to transfer the business and the lease. It is true
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that the actual engagement of C. B. McAllister by the 1910
bank for this purpose is evidenced by a separate docu- ON;;;IO
ment. But the reference to this document in the in- BAI_"K
strument of transfer itself sufficiently establishes the McArristzs.
existence of the intent of the bank’s officers to carry AnglinJ.
on the business and the knowledge of it by the defend-
ants. McAllister’s evidence shews that the prbvision
for carrying on the business was part and parcel of the
arrangement for taking it over, and was an induce-
ment held out to the bank and practically a condition
on which the McAllisters’ offer was accepted. Butifa
case of actual participation in the illegal purpose is
not made out—if upon the evidence this should be
regarded merely as a case of illegal intent of one party
known to the other, I am, with respect, unable to con-
cur in the view that any real severability exists which
would justify the court in holding that the agreement
for the transfer of the lease and the consequent implied
undertaking of the bank to indemnify the assignors
against payment of future rent to accrue due there-
under were not affected by the taint of illegality in-
fused into the entire arrangement by the known intent
with which the bank officials entered into it. It
matters not that the contemplated disregard of the
prohibition of the “Bank Act” was merely a means to
‘a lawful end — the realization of a valid claim. The
legality of the end mnever hallows the use of illegal
means to attain it.

If the contract were still wholly executory on the
part of the bank, as parties not in pari delicto, because
the prohibition of the statute is directed against the
bank and it alone is penalized (section 146), the Mec-
Allisters might possibly have recovered the $10,000
paid the bank and have got their business and pro-

251,
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perty back., Williams v. Hedley (1). But the fact that
the contract is in its most substantial parts an exe-
cuted contract, that the contemplated illegality has
been consummated and that rescission is now impos-
sible would prevent the granting of this questionable
relief if it were sought. Kearley v. Thomson(2).

Again, if the right to indemnity, which the defend-
ants assert, flowed simply from the fact that the lease-
hold term had become vested in the bank, as it pro-
bably had, Ayers v. South Australion Banking Co.(3) ;
Egchange Bank of Canada v. Fletcher(4); the
defendants’ claim might be entertained because they
would then not require to invoke the illegal trans-
action to make out their case. Taylor v. Chester
(5). But it is, I fear, impossible for the defend-
ants to escape from the position that their claim to
indemnification rests entirely upon an implied term
of the very contract by which the bank acquired the
lease and business. As part of their case against
the bank they must set up and prove that contract.
As an integral part of that contract the implied
stipulation for indemnification is vitiated as to the
McAllisters by the illegality of the use to which the
officials of the bank contemplated putting the pro-
perty which formed the subject of the contract, be-
cause the McAllisters were fully cognizant of the pur-
pose, if, indeed, they did not, as a term of the bargain,
pledge their active assistance to the bank in accom-
plishing it.

Neither may the court refuse to give effect to the
bank’s plea of illegality on the ground that public
policy will be advanced by refusing to permit it to take

(1) 8 East 378. (3) LR. 3 P.C. 548, at p. 559.
(2) 24 Q.B.D. 742. (4) 19 Can. 8.C.R. 278.
(5) L.R.4.Q.B. 309, at p. 314.
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advantage of its own misdeed. The hardship of the
present case is that, having had the full benefit of the
illegal contract, the bank now escapes liability and
leaves the defendants to bear an incidental burden, its
assumption of which was a material part of the con-
sideration for which they transferred to it their
business and paid $10,000 in addition. But this is
a situation with which the court is confronted very
frequently, when a plaintiff, who has wholly executed
his part of an illegal contract, seeks to enforce per-
formance by the defendant of that for which he has
received full consideration. It is of greater import-
ance to maintain intact the rule of the court that it
will never lend its aid to the enforcement of an illegal
contract than to endeavour to do complete justice in
favour of suppliants who are themselves without fault.
And the rule is the same in equity as at law.

Equitable terms can be imposed on a plaintiff seeking to set aside an
illegal contract as the price of the relief he asks; but as to any
claims sought to be actively enforced on the footing of an illegal
contract, the defence of illegality is as available in a court of equity
as it is in a court of law. Per Giffard L.J. in Re Cork and Youghal
Railway Co.(1).

Because they require the aid of the court to com-
pel the complete execution of an agreement vitiated by
illegality of purpose, of which they were fully cog-
nizant, if they did not in fact agree to aid in carrying
it out, the defendants cannot, in my opinion, maintain

their claim against the third party, and on this ground

(1) 4 Ch. App. 748, at p. 762.
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E),l.(‘) the appeal of the latter should be allowed and the

oxrarro third party proceeding should be dismissed.
BANK
MCALIII,;ISTER. L. .
— Appeal dismissed with costs.
Anglin J. ’

Solicitors for the appellant: Bicknell, Bain & Strathy.
Solicitors for the respondents: O’Connell & Gordon.
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THE CALGARY AND EDMONTON } 1910
RAILWAY COMPANY .......... APPBLLANTS; o 1o,
*June 15.
AND i
DANIEL H. MACKINNON............ RESPONDENT.

ON APPEAL FROM THE SUPREME COURT OF ALBERTA.

Arbitration and award—Expropriation—Form of award—Evidence—
View of property—Proceeding on wrong principle—Disregarding
evidence.,

In expropriation proceedings, under the “Railway Act,” the arbitra-
tors in making their award stated that they had not found the
expert evidence a valuable factor in assisting them in their con-
clusions and that, after viewing the property in question, they
had reached their conclusions by “reasoning from their own
judgment and a few actual facts submitted in evidence.” On
appeal from the judgment of the Supreme Court of Alberta set-
ting aside the award and increasing the damages,

Held, that it did not appear from the language used that the arbi-
trators had proceeded without proper consideration of the evi-
dence adduced or upon what was not properly evidence and,
therefore, the award should not have been interfered with.

APPEAL from the judgment of thé Supreme Court of
‘Alberta setting aside an award of arbitrators with
costs.

In proceedings under the “Railway Act” for the
expropriation of lands required for the use of the rail-
way the evidence adduced was contradictory and the
arbitrators made a personal inspection of the property
in question. In making their award, the majority of
the arbitrators said: '

“We regret very much that the evidence submitted

*PRESENT :—Girouard, Davies, Idington, Duff and Anglin JJ.
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910 consisted so largely of personal opinions of values and

—~
Cﬁ;ﬁ“ produced so little of authentic fact in confirmation.

Epmonton The expert evidence submitted varied so widely in

Ry. Co. . ..
v difference of opinion as to land values that we have
Mac-  not found it a valuable factor in assisting our con-

KINNoN,
=  clusions, and we have been thrown very considerably

upon our own judgment in arriving at this decision.

“Reasoning from our own judgment and a very few
actual facts submitted in evidence we are convinced
that the sum of two thousand nine hundred dollars
($2,900.00) is a fair and just valuation of the land
under dispute.” :

The third arbitrator gave his opinion as follows:

“In view of the testimony of three of the witnesses
who swore that they were prepared to pay five thou-
sand dollars ($5,000.00) for this property I dissent
from the above finding, and consider the award should
be five thousand dollars for the property less three
hundred dollars for the fraction remaining, making
a net total of four thousand seven hundred dollars
($4,700.00).”

By the judgment appealed from, the Supreme
Court of Alberta took the view that the arbitrators
could not substitute their personal inspection of the
property for the other evidence adduced and that it
appeared that the majority of them had reached their
conclusions from their own opinions as to the value of
the lands and not from those of the witnesses.

Hellmuth K.C. and Curle for the appellants.

Ohrysler K.O. and Travers Lewis K.C. for the
respondent.
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GIROUARD J.—This is an appeal from the Supreme
Court of Alberta en banc setting aside an award of
arbitrators fixing the compensation to be paid to the
respondent for land expropriated under the “Railway
Act.” The reason given by the court below was that
the majority of the arbitrators, who awarded a
smaller amount, substituted their own opinion for the
testimony of the witnesses. As usual in these cases,
the evidence is contradictory. Personal opinions as
to the value of the land are also given. The arbitra-
tors decided to view the premises and judge for them-
selves. After having done so, they came to the con-
clusion

from their own judgment and a few actual facts submitted in evidence,

as they observe, that $2,900 was a fair and just valua-
tion. One of the arbitrators dissented

in view of the testimony of three witnesses who swore that they were
prepared to pay $5,000 for the property.

I do not think that this evidence is of much value. The
Supreme Court of Alberta thinks otherwise and goes
so far as to hold that the opinion of the arbitra-
tors based upon their personal examination of
the premises cannot control or override the opin-
ions and the statements of these witnesses. 1 en-
" tirely disagree from this view. The arbitrators
are bound to give proper weight to the evidence
adduced and accept only that which seems to
them to be correct; and, to help them to reach
this result, they are empowered by law to view
the locality. Are all the judges in appeal in as good a
position as they were to consider properly all the cir-
cumstances of the case? I would long lesitate to set
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aside an award so rendered by arbitrators selected
with the consent of the proprietor, as they were in this
case, he approving in writing their appointment by
the judge, especially as no irregularity, or inform-
ality, or illegality, or partiality is alleged.

I would, therefore, allow the appeal with costs.

Davies J.—I concur in the opinion of Mr. Justice
Anglin,

IpiNeTON J.—The expressions in the award of the
majority are certainly unfortunate.

They seem almost to exclude the expert evidence
and then say:

We have been thrown very considerably upon our own judgments

in arriving at this decision. Reasoning from our own judgment and
a few actual facts submitted in evidence, ete.

The presumption must, I think, be in favour of the
arbitrators having acted properly.

There is nothing else in this case to lead one to the
conclusion they did otherwise unless it is implied from
these ambiguous expressions.

Being ambiguous, how can I affix to them the de-
finite meaning needed to prove their authors had pro-
ceeded upon a wrong principle?

After much consideration and hesitation I rather
think them capable of being construed, and to have
been intended to be used, in such a way as to exclude
the implication of impropriety found by the court
below.

It is quite right for arbitrators to use their own
judgment in determining the value or want of value of
evidence put before them by experts or others. If it
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shocks their common sense or common knowledge of
affairs, for possessing which they may have been
chosen as arbitrators, they are not bound to accept it
simply because sworn to.

They are often by reason of extreme confliet of
evidence driven to exercise that same common sense
and knowledge of affairs, in sifting and estimating, so
as to get out of the conflict some sufficient grain of
truth upon which to proceed properly in the business
they have been chosen for.

Can I fairly say these gentlemen meant any more ?
Can I impute to them by virtue of these expressions
the substitution of their own personal opinions (apart
from such as derivable from the view they had) for
the evidence ? I think not.

I would allow the appeal with costs.

Durr J—With great respect I cannot agree with
the view of the court below as to the grounds upon
which the arbitrators proceeded. I think it is rather
a forced construction of the language used to say that
they must have discarded the evidence entirely. After
examining the record carefully I am disposed to think
there was some reason for regarding the specific opin-
ions as to value put forward by the so-called expert
witnesses as of very little weight. There was some
evidence, not very much it is true, of sales in the neigh-
bourhood ; but sufficient, I think, taken together with
the knowledge of the locality gained by the actual
examination made by the arbitrators and such general
evidence touching the elements of value and the ecir-
cumstances affecting it as was given by the witnesses
to enable them to pass upon the question before them
without resorting to the opinions mentioned. It is,
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1910 T think, to these specific opinions given by the expert

Cfgﬁ“ witnesses rather than to their evidence as a whole that
Eomonton the arbitrators refer in the passage which appears
RY;,.CO' mainly to have led the court below to the view that
Kﬂ’;ﬁ;m the arbitrators had constituted themselves valuers,
D:&_J, and had proceeded upon their own personal views

——  without regard to the evidence adduced.

The appeal should, I think, be allowed.

ANGLIN J.—The ground on which the Supreme
Court of Alberta allowed the appeal to them from the
award herein was that, the arbitrators having made
an inspection of the property in question, the majority
wholly discarded the evidence which they had taken
and proceeded solely upon their own opinions of the
value of the property based on such skill and know-
ledge as they had independently of the evidence ad-
duced and upon such information as their own inspec-
tion gave them. If the award made it apparent that
the majority of the arbitrators had in fact pursued
this course in reaching their conclusion, I should not
have been prepared to disturb a judgment setting aside
their award, although it by no means follows that
I would have upheld the increase in the amount of the
award made by the Supreme Court of Alberta.

But while the award of the majority may not be
happily worded and might, on cursory perusal, give
the impression that, in reaching their conclusion, they
had wholly disregarded the evidence, a careful con-
sideration of the award makes it reasonably clear that
what they intended to state was that the inspection
of the property had satisfied them that certain parts
of the evidence adduced could not be relied upon while
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other parts might safely be made the basis of their
adjudication. A proper appreciation of the value of
the evidence is always a legitimate object of a view
and, if it leads to the discrediting and the consequent
rejection of certain portions of the testimony, I am not
prepared to say that undue weight or effect has there-
fore been given to the result of the view. The im-
peached award states that, while the majority of the
arbitrators “have not found” the expert evidence “a
valuable factor in assisting (their) conclusions,” they
have reached those conclusions by

reasoning from their own judgment and a few actual facts submitted
in evidence.

This language does not, in my opinion, shew that the

arbitrators gave no weight or consideration to the evi-

dence before them. On the contrary, it rather estab-
lishes that they acted upon such of it as they deemed
credible and trustworthy. I am therefore unable to
agree with the opinion of the Supreme Court of
Alberta that the majority of the ‘arbitrators proceeded
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on a wrong principle and made an award “on what .

was not properly evidence.”

Weighing the evidence itself and giving due effect
to the fact that the arbitrators had the advantage of a
view, it is, I think, impossible for an appellate court
to say that the award is clearly erroneous—still less
that it should be increased to the amount allowed by
the Supreme Court of Alberta.

I am, therefore, with respect, of the opinion that
the Alberta Court erred in interfering with the award,
that the appeal from their judgment should be allowed
with costs here and below and that the award should
be reinstated.
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ON APPEAL FROM THE COURT OF APPEAL FOR MANITOBA.

Action—Damages—Denial of traffic facilities—Injury by reason of
operation of railway—Limitation of actions—‘Railway Act,” 3
Edw. VII. c. 58, 8. 242—Construction of statute.

Injuries suffered through the refusal by a railway company to fur-
nish reasonable and proper facilities for receiving, forwarding and
delivering freight, as required by the “Railway Act,” to and
from a shipper’s warehouse, by means of a private spur-track
connecting with the railway, do not fall within the classes of
injuries described as resulting from the construction or operation
of the railway, in section 242 of the “Railway Aect,” 3 Edw. VII.
ch. 58, and, consequently, an action to recover damages therefor is
not barred by the limitation prescribed by that section for the
commencement of actions and suits for indemnity.

Judgment appealed from (19 Man. R. 300) affirmed, Girouard and
Davies JJ. dissenting.

APPEAL from the judgment of the Court of Appeal
for Manitoba (1), which affirmed the judgment of Met-
calfe J., at the trial, maintaining the plaintiffs’ action
with costs. ’

The circumstances of the case are stated in the
judgments now reported.

*PRESENT :-—Girouard, Davies, Idingfon, Duff and Anglin JJ.

-

(1) 19 Man. R. 300.
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1910 Chrysler K.C. and George F. Macdonell for the
Cavapiax  gppellants. The action is based upon section 294 of
NORTHERN

Rv.Co. the “Railway Act” of 1903. No action lies under that
ROBI%SON_ section because the proper remedy, if any, is given see-
—  tion 253 of that Act. Craies’ Hardcastle, 212, 213,
Neither does the remedy in the case arise under the
latter section because the Board’s order to restore the
connection was a power exercised under section 214.
The judgment appealed from should be set aside
upon the following grounds: (1) The court had no
jurisdiction to entertain the action: (2) It is wrong
in holding that the order of the Railway Board was a
finding of fact conclusive upon the court in this
action: (3) There is error in the finding that the re-
spondents were entitled to recover damages arising
prior to'the 19th February, 1906, the date of the first
order of the Board: (4) There is error in the
finding that the respondents were entitled to recover
damages for the period subsequent to the 19th Febru-
ary, 1906, while the appeal from said order to the
Supreme Court of Canada was pending: (5) It
should have been determined that the cause of
action sued upon was resjudicata: (6) There
is error in giving effect to the order of the
Board of the 19th February, 1906, because that order
was superseded and abrogated by the Board, and was
waived apd abandoned by the respondents by the
application and proceedings which were concluded by
the second order, on 22nd September, 1906: (7)
The action should have been dismissed upon the
ground that the claim of the respondents was barred
by the limitation prescribed by section 242 of the
“Railway Act” of 1903.
The following authorities are referred to as to the
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enforcing of section 253 in respect to affording rca-
sonable facilities: South Eastern Railway Co. v. The
Railway Commissioners(1) ; Darlaston Local Board
v. London aend North Western Railway Co. (2);
Cowan & Sons v. North British Railway Co. (3);
Macnamara on Carriers, 346; Lancashire Brick and
Terra Cotta Co. v. Lancashire and Yorkshire Railway
Co.(4); Perth General Station Committee v. Ross
(5) ; Grand Trunk Railway Co. v. McKay(6) ; Grand
Trunlk Railway Co. v. Perrault (7).

The claim is barred by limitation of time: See

R.8.C., ch. 37, secs. 284, 306, 427; 2 Can. Ry. Cas.

383-389; McArthur v. Northern and Pacific Junction
Railway Co.(8).

Construction and operation include all actions
upon the statute for breach of any duty in regard to
either construction or operation. Rights arising under
contract are excluded. Levesque v. New Brunswick
Railway Co.(9) ; McCallum v. Grand Trunk Railway
Co.(10) ; MacMurchy & Denison, Railway Act, p.
480; see also cases collected in, Zimmer v. Grand
Trunk Railwey Co.(11); Ryckman v. Hamilton,
Grimsby and Beamsville Hlectric Railway Co.(12).

Nesbitt K.C. and Hudson for the respondents. The
grounds upon which the plaintiffs rely generally are:
(@) That an action lies for breach of a statutory duty

(1) 6 Q.B.D. 586.

(2) [1894] 2 Q.B. 694.

(3) 11 Ry. & Can. Tr. Cas.
96..

(4) [1902] 1 K.B. 661.

(5) [1897] A.C. 479,atp. 489.
(6) 84 Can. S.CR.81,atp.97.

26

(7) 36 Can. S.CR. 671, at pp.
677, 679.

(8) 17 Ont. App. R. 86.

(9) 29 N.B. Rep. 588.

(10) 31 U.C.QB. 527.

(11) 19 Ont. App. R. 693, at
pp. 702-703.

(12) 10 Ont. L.R. 419, at p. 426.
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and this right is not limited by the provisions of the
“Railway Act” giving the Board of Railway Commis-
sioners jurisdiction to make orders for the perform-
ance of specific acts; (b) That the finding of the
Board that there was a breach of this statutory
duty, is conclusive; (¢) That the plaintiffs suf-
fered damage; (d) That their claim was not barred
by section 242 of the “Railway Act,” 1903; (e) That
the plaintiffs’ claim for damages had not been dealt
with by the Board of Railway Commissioners nor by
the arbitrators.

An action lies for the breach of a statutory duty.
Groves v. Wimborne(1) ; Lancashire and Yorkshire
Ratlway Company v. Gidlow (2); Davis & Sons v.
Taff Vale Railway Co.(3) ; Crouch v. Great Northern
Railway Co.(4).

The plaintiffs rely on sections 253 and 294 of the
“Railway Act,” 1903. The Board had no power to
award damages, therefore the court can entertain the
action. Duthie v. Grand Trunk Railway Co.(5). If
the Board could not entertain claims for damages for
a breach of section 214 of the “Railway Act” of 1903,
it is evident that its powers are no greater in respect
of section 253. The Board is a tribunal possessing
only the powers conferred upon it by statute. It was
not created to supplant or even to supplement the
provincial courts in the exercise of their ordinary
jurisdiction, but to exercise an entirely different
jurisdiction.

The cases relied on by the respondents are: Grand

(1) [1898] 2 Q.B. 402. (3) [1895] A.C. 542.
(2) L.R. 7 HL. 517. (4) 9 Exch. 556.
(5) 4 Can. Ry. Cas. 304.
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Trunk Reailway Co. v. Perrault(1); Perth General
Station Committee v. Ross(2) ; Balfour v. Malcolm
(8), per Lord Campbell, at page 500. The jurisdic-
tion of the court to award damages in the present case
is not ousted.

The Board has found that there was a breach of
the statutory duty, it had jurisdiction to do so, and
that finding is conclusive. Canadian Northern Rail-
way Co. v. Robinson (4). Apart from the provision of
section 42(3) of the “Railway Act,” 1903, the decision
of the Board is that of a court of record (section 8,
“Railway Act,” 1903), and, on a matter once litigated
between the same parties, it is conclusive. Shoe
Machiwery Co. v. Cutlan(5) ; Lea v. Thursby(6).

The plaintiffs suffered damage by reason of the de-
fendants’ refusal to supply reasonable facilities. This
finding of Mr. Justice Metcalfe has not been ques-
tioned by the defendant.

The plaintiffs’ action is not barred by section 242
of the statute. The provision of that section being a
special limitation should be construed strictly. Ab-
bott’s Railway Law, 269; Maxwell on Statutes, 429;
Anderson v. Canadian Pacific Railway Co.(7). The
breach of statutory duty of which the plaintiffs here
complain would not appear to be within the above
section if the words therein are given their ordinary
and proper meaning. The injury was not caused by
construction nor by operation of the railway.

Under the old railway Acts where the words of the

(1) 36 Can. S.C.R. 671. (4) 37 Can. S.CR. 541,

(2) [18971 A.C. 479. (5) [1896] 1 Ch. 667.

(3) 8 ClL & F. 485. (6) [1904] 2 Ch. 57, at p. 64.
(7) 17 O.R. 747.
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corresponding section were “by reason of the railway,”
it was held in a number of cases that the provisions re-
ferred only to acts of commission and not to omis-
sions. Reist v. Grand Trunk Railway Co.(1), per
Robinson C.J.; North Shore Railway Co. v. McWillie
(2), at page 514; Findlay v. Canadian Pacific Rail-
way Co.(3), where all the authorities are collected.

In dealing generally with actions (sec. 294, “Rail-
way Act,” 1903 ; sec. 427, Act of 1906) Parliament has
been careful to provide for acts of omission as well as
of commission. When the “Railway Act” was recast
in 1903, it was divided into headings. The sections in
Part VII. were put under the heading of “Construc-
tion of Railway,” and of Part IX. under the heading of
“QOperation of Railway.” Section 242 is placed at the

_end of the latter group. Section 253, which gives the

plaintiffs their right of action, is grouped under a sub-
sequent heading, namely, Part XI., “Tolls.” The
words “construction” and “operation” used in section
242, would seem to be properly applied only to rights
of action arising in matters dealt with under these
headings. The court should regard these headings as
furnishing a key to the clauses ranged under them:
Hammersmith ond City Railway Co. V. Brand(4) ;
City of Toronto v. Toronto Railway Co.(5).

The plaintiff’ claim for damages has not been
dealt with before.

We also rely on: City of Dublin Steam Packet Co.
v. Midland Great Western of Ireland Railway Co.(6) ;

(1) 15 U.C.Q.B. 355. (3) 2 Can. Ry. Cas. 380.
(2) 17 Can. S.CR. 511, at p.  (4) LR. 4 HL. 171. ..
514. (5) [1907]1 A.C. 315.

(6) 8 Ry. & Can. Tr. Cas. 1.
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Pickering, Phipps et al. v. London and North Western
Railway Co.(1); Charrington, Sells, Dale & Co. v.
Midland Railway Co.(2).

G1ROUARD J. (dissenting).—The Railway Board
has found in this case and this court has declared on a
previous occasion (3), that the respondents have been
deprived of reasonable railway facilities and ordered
the same to be restored.

In a case like this the “Railway Act” of 1908, sec-
tion 242, gives an action against the railway company
to the proprietor who has been injured by its action.
This action is entirely based upon this statute and I
cannot conceive that it has any existence outside of its
provisions. I quite agree with Mr. Justice Davies
that it is outlawed or prescribed by the limitation of
one year of that section.

I would, therefore, allow the appeal with costs.

Davies J. (dissenting).—After a great deal of con-
sideration I have reached the conclusion that the con-
tention of the appellants with respect to the effect of
the 242nd section of the “Railway Act,” 1903, pre-
scribing a limitation for the bringing of actions for
damages must be given effect to in this action.

The appellant company and its predecessors.in
title of the railway operated the same so far as the
plaintiffs in this case were concerned by supplying
them with spur-track facilities for the carriage to and
from their premises adjoining the railway line of
goods consigned to them and from them to others.

(1) 8 Ry. & Can. Tr. Cas. 83. (2) 11 Ry. & Can. Tr. Cas. 222.
(38) 37 Can. S.C.R. 541.
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In the autumn of the year 1904, after giving them
notice of its intention to withdraw these spur-track
facilities, the company tore up the spur-line and thus
effectually discontinued the facilities.

In September, 1905, the respondents épplied to the
Railway Board for an order directing the appellant
company “to replace the siding wrongfully taken up
from petitioners’ property,” and in February, 1906,
the Board made an order
that the railway company be, and it is hereby directed to restore the
spur-track facilities formerly enjoyed by the applicants for the car-
riage, despatch and receipt of freight in car-loads over, to and from

the line of the said railway company, and the commection between
such spur-track and the railway siding on the land of the applicants.

The company appealed to this court, which held
that the Railway Board had, in the circumstances,
jurisdiction to make the order of 1906.

In the meantime, pending the appeal, Parliament
had amended the 253rd section of the “Railway Act,”
providing that the reasonable facilities which every
railway company was required to afford under that
section should include reasonable facilities for receiv-
ing, forwarding and delivering traffic upon and from
those sidings or private branch railways, etc.

This amending statute came into force on 13th
July, 1906, and, immediately thereafter, without wait-
ing for the decision of this court on the appeal from
the jurisdiction of the Railway Board to make the
order of 1906, the respondents made a new application
to the Railway Board, dated 28th July, 1906, for a
restoration of their former siding track facilities. The
appellants had already made an application to the
Board for leave to expropriate the lands of the re-
spondents, and the two applications were heard by the
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Board simultaneously on the 22nd September, 1906,
and an order granted allowing the railway company
to expropriate respondents’ lands, but making it @ con-
dition of such allowance or authority that it should,
before a date in October, connect its tracks with a
siding then existing on respondents’ lands, and until
possession should be acquired by them of respondents’
lands

should operate such siding and furnish such facilities in connection

therewith as are usual in the case of a private siding connection with
a railway.

The railway company, on the 29th day of Septem-
ber, 1906, that is within one week from the making of
the order, constructed the siding ordered and made the
connection constructed on the private siding upon re-
spondents’ lands; and the lands of respondents were
expropriated by the railway company pursuant to the
leave granted. .

The present action was brought on the 27th Octo-
ber, 1908, to recover damages by reason of respondents
being deprived of reasonable and proper facilities. for
the receiving, forwarding and delivery of traffic be-
tween the month of November, 1904, when the sidings
were removed, and the 29th September, 1906, when
they were restored pursuant to the order of the 22nd
September, 1906.

Many important questions were raised and argued
as to the right of the plaintiffs (respondents) to re-
cover those damages, but in view of the construction
I place upon the limitation clause of the “Railway
Act,” 1903, section 242, it is unnecessary for me to
refer to any other of them than the effect of this
section.

It reads as follows:
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ACTIONS FOR DAMAGES.

All actions or suits for indemnity for any damages or injury sus-
tained by reason of the construction or operation of the railway shall
be commenced within one year next after the time when such supposed
damage is sustained, or if there is continuation of damage within one
year next after the doing or committing of such damage ceases, and
not afterwards; and the defendants may plead the general issue and
give this Act and the special Act and the special matter in evidence
at any trial to be had thereupon, and may prove that the same was
done in pursuance of and by the authority of this Act or of the
special Act. 51 Viet. ch. 29, sec. 287.

Nothing in this section shall apply to any action brought against
the company upon any breach of contract, express or implied, in the
carriage of any traffic nor to any action against the company for
damages under an}.r section of Part XI. of this Aect, respecting tolls.

The acts complained of, the removal in 1904 of the
siding track facilities and the continued operation of
the railway without those siding facilities until Sep-
tember, 1906, when they were restored by order of the
Board, are the wrongful acts of which the plaintiffs
(respondents) complain.

They are acts which, in my opinion, are covered by
the language of the section above quoted. They are
“damages sustained by reason of the operation of the
railway.” T construe the words to mean and include
not only the actual physical operation of the railway
causing injury or damage, but the manner of opera-
tion, wrongful, illegal or improper. There can per-
haps be no better example of my meaning than the
concrete case we have before us.

The railway was operated at the point in question
in connection with a private siding on plaintiffs’ lands
over which their goods were carried to and from their
warehouse. The appellant company removed that
siding and for nearly two years refused to restore it.
They operated the road during those two years without
giving the plaintiffs that which they had a right to
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have, namely, the track-siding facilities. The plain-
tiffs applied to the Railway Board to have the siding
facilities restored which, as they allege, had been
“wrongfully taken away.” The Railway Board having,
as was maintained by this court, jurisdiction in the
matter held that such sidings and connections

and the privilege of loading cars and delivering goods for carriage

on such sidings, and of receiving and unloading goods by means
thereof, were facilities within the Act,

and, after reciting the circumstances connected with
their removal, held that ‘

under all these circumstances the discontinuance of the former
service seems to the Board to have been unreasonable,

They accordingly ordered their restoration.

“The discontinuance of the former service” was, to
my mind, a change or alteration in the manner of oper-
ating their road by.the company, and was held by the
Board to have buan “unreasonable.” It was, as con-
tended by the plaintiffs, a wrongful and unjustifiable
change and one for which they now seek to recover
damages. Damages caused by this wrongful removal
of, and this wrongful refusal to restore, these 'sidiﬁg
facilities, appear to me to be clearly within the words
of the section “damages sustained by reason of the
operation of the road.” The road was operated for
years with these facilities. They were, as was held,
wrongfully withdrawn, and the road continued to be
operated for nearly two years without them. The
plaintiffs (respondents) claim damages sustained by
them by reason of these wrongful acts, the removal of
the facilities and the operation of the road without
them.

I agree that to deprive the plaintiffs of their right
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of action the words of the limitation clause should be
so plain and unambiguous as clearly to embrace the
cause of action sought to be included within them.
The several cases called to our attention and which I
have examined do not put the argument higher than
that. They are not of much assistance further than as
laying down the general rule of construction which
ought to be applied to such sections.

Every case must necessarily depend upon the pre-
cise language of the statute being construed. We
bhave no right either to limit or extend the fair, clear
and reasonable meaning of the language used by any
rule of construction. After all what we must do in
each case is to determine what the fair, clear and rea-
sonable meaning of the words used really is, and if we
find it includes the action before us we cannot allow
any supposed rule of construction to defeat the obvi-
ous and clear meaning of the language Parliament has
used. In endeavouring to ascertain the scope and
meaning of this 242nd section, we must not lose sight
“of sub-section 2, which excludes from the operation of
the section

actions brought against the company upon any breach of contract,
express or implied, in the carriage of any traffic, and actions against
the company for damages under any section of Part XI. of this Act
relating to tolls.

It is not contended, of course, that this action falls
within any of these excepted causes of action, but they
afford a very good key or guide to the construction of
the main section. The contention is that the words
of the main section do not cover the action or conduct
of the railway company in cutting off the plaintiffs’
siding-track facilities, which for years they had en-
joyed as part of the operation of the appellant com-
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pany’s railway, and in continuing to operate their
road for nearly two years while withholding such
facilities from the plaintiffs and thereby causing them
damage. The mere withholding of their facilities un-
less they formed a part of the operation of the road,
would not have caused any damage to plaintiffs.
That damage was caused because the facilities with-
drawn did form part of the general operation of the
road.

For these reasons I am of opinion that these side-
track facilities did form part of the operation of the
railway within the meaning of those words in the
section above quoted, and that the action is barred by
this statute, not having been begun within one year
next after the doing or committing of the damage
ceased when the siding facilities were restored.

I would, therefore, allow the appeal with costs and
dismiss the action.

IpiNgTON J.—The facts not expressly proven but
necessary to establish the respondents’ right of action
were all relevant to the question of jurisdiction of, and
necessary to have been found as a fact by, the Board of
Railway Commissioners in order to establish that jur-
isdiction, which we held they had to make the order
relied upon by the respondents.

It seems to follow as a necessary implication be-
yond doubt that the facts in question have been so
found within section 42 of the “Railway Act” of 1903
as between the parties hereto and hence, for the pur-
poses of this case, conclusively established.

As to the time limit in the Act relied upon to bar
this action I do not think it falls in any way one may
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look at it within the class of cases for which the limita-
tion is provided. '

The scope and purpose of the provision ‘seem to
forbid and the language does not cover it.

A long line of authorities upon many statutes
establish the substantial distinction between acts of
commission and omission when similar language has

"been used.

A suggestion put forward, by way of drawing from
the exception in sub-section 2, of section 242, an argu-
ment to support the alleged bar, seems to me entirely
out of harmony with the generally received idea that a
statute of limitations must be clear and express, and
its operation not dependent on nor to be built upon
fine-spun theory or speculation.

.- Besides, to give full effect to the suggestion would
render much of the gection as a whole ridiculous when
applied to other things its language covers.

The appeal should be dismi.sed with costs,

Durr J.—The effect of the finding of the Board of °
Railway Commissioners in The Canadian Northern
Railway Co. v. Robinson & Son(1), was that the re-
moval of the spur-track in 1904 constituted a denial
to the plaintiffs of their rights under section 253 of the
“Railway Act” of 1908. I think, moreover, that sec-
tion 427 confers a right of action for such a breach of
duty on the part of the railway company.

The .question remaining is whether section 306
of chapter 37 R.8.C. [1906] applies.

That section, in its present form, appeared first in
the Act of 1903. The pre-existing section which this

(1) 37 Can. S.C.R. 541.
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provision replaced had been the subject of much judi-
cial discussion and of much difference of opinion.
The legislature doubtless hoped by the change effected
in 1903 to remove some at least of the prevailing un-
certainty respecting the state of the law; but I think
it a very profitless speculation to inquire into the exist-
ing state of the decisions with a view to getting light
upon the meaning and effect attributed by the legis-
‘lature to the language introduced in that year. We
must, I think, take the section as it stands and con-
strue its words in the light of other relevant provi-
sions of the statute.

The view put forward by the appellants is that the
“section applies to any action based upon an alleged
violation of any duty by the railway company in
course of or in relation to the comstruction or opera-
“tion of its works — saving, of course, the exceptions
specified in the section itself. The difficulty about this
construction is that there appears to be no explanation
why if the legislature had meant to pass an enact-
-ment having that effect it did not use plain words to
express its meaning. The words actually used sug-
gest, I think, that the legislature was trying to express
something short of this. The section provides that an
essential element in the causes of action to which
it applies is that the damage sued for has arisen by
reason of the construction or operation of the railway.
The fault of the company may be a positive act or
omission but unless the action is brought in respect
of damage arising by reason of such construction or
operation it is outside the scope of the section.

The damages claimed here are made up of the
expenses incurred and loss of business occasioned
through the absence of specific facilities for shipment.
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I do not think it can be affirmed that in respect of
these things the respondents would have been any
better off if the railway had never been constructed
or had never been in operation; and, that being so,
it seems to follow that the damage in question does
not strictly fall within the description

damages or injury caused by reason of the operation or construc-
tion of the railway.

If it be said that this interpretation adheres too
literally to the grammatical sense of the words used,
the answer is that there appears to be no middle
ground between a strict literal construction of the
section and that put forward by the appellants as
indicated above. To adopt the last mentioned con-
struction would appear to be very much like rejecting
words which the legislature seems to have deliber-
ately chosen to express its meaning and substituting
therefor others which it appears to have deliberately
discarded.

ANGLIN J.—Three questions are raised by the ap-
pellants: the first, whether in adjudicating upon the
right of the plaintiffs to the restoration of a spur-line
or siding, which the defendants had removed, the
Board of Railway Commissioners determined, as a
question of fact, under sub-section 2 of section 253 of
the “Railway Act” of 1903, that the railway company
had not complied with the provisions of sub-section 1
of section 253 requiring them’t-o

afford all reasonable and proper facilities for the receiving, forward-
ing and delivering of traffic upon and from their railway;

the second, whether, if the Board in fact soidetermined,
its finding was binding upon the Court of King’s
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Bench of Manitoba under section 42 of the “Railway
Act” of 1903, and, upon proof or admission thereof,
entitled the plaintiffs to a judgment for such damages
as they suffered by reason of the failure of the com-
pany to fulfil this statutory duty in regard to them;
and the third, whether the plaintiffs’ action for such
damages is or is not within section 242 of the same
statute.

A perusal of the order of the Railway Board, which
bears date the 19th February, 1906, with the reasons
given for making it, which accompany it as part of
the record in the present case, makes it clear that the
Board found that the railway company had deprived
the respondents of reasonable facilities; that the sid-
ing or spur, as a means of shipping and unloading
goods, should be regarded as “facilities” within the
meaning of the “Railway Act” ; and that such facilities
were reasonable and proper and such as the company
should afford. The discontinuance of the facilities
was further found to have been unreasonable; and on
these grounds the company was ordered to restore
spur-track facilities to the applicants.
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The jurisdiction of the Board to make this order

having been questioned, it was affirmed by this court
(1). I have no doubt, having regard to the fact that
the statute, 6 Edw. VII. ch. 42, section 23, which did
not become law until the 13th July, 1906, that the
Board intended to determine, and did in fact deter-
mine that the railway company had failed to com-
ply with the.provisions of sub-section 1, of section
253, and that its refusal of the applicants’ request for
the restoration of the spur-line had been wrongful.

(1) 37 Can. S.C.R. 541.
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Unless such a finding of the Railway Board is con-
clusive in a subsequent action brought to recover
damages sustained by reason of the very fact so found,
I am unable to appreciate the meaning or effect of the
provisions of section 42 (now section 54 of R.S.C. ch.
387). Section 253(2) (now section 318 of R.8.C. ch.
37) expressly provides that the Board may determine
as a question of fact whether the company has or has
not afforded reasonable and proper facilities; and
section 42 declares that the

finding or determination of the Board upon any quesfion of fact
within its jurisdiction shall be binding and conclusive upon all courts.

The jurisdiction of the Board to make the order which
it pronounced having been affirmed by this court, the
findings of fact upon which the Board based its adjudi-
cation must be held to have been made within its jur-
isdiction and they were properly accepted in the pro-
vincial courts as conclusive.

There remains the question of the applicability of
the limitation provision contained in section 242 of the
“Railway Act” of 1903 upon which counsel for the
appellants relied in argument. This action for dam-
ages was not brought until the 27th of October, 1908.
At that time the revised statute of 1906, ch. 37,
which had replaced the “Railway Act” of 1903, was in
force and, as a provision relating to remedies and pro-
cedure, section 306 of the later Act, which corresponds
substantially with section 242 of the Act of 1903,
would, if otherwise applicable, govern this action,
notwithstanding the fact that the major part of the
damages sued for was sustained before the date when
it became law.

The spur-track facilities were restored to the plain-
tiffs on the 29th September, 1906, and service was
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thereafter supplied to them. The order of the Board
for the restoration of the spur had been made on the
19th February, 1906, and its jurisdiction was affirmed
by this court (1) on the 10th of October, 1906. Whether
the plaintiffs’ cause of action was complete and the
statutory limitation, if applicable, commenced to run
from the date when the damage sustained by the plain-
tiffs ceased (the 29th September, 1906), or, as argued
by counsel for the respondents, a conclusive finding by
the Railway Board of the fact that there had been a
violation of the statute should be deemed a condition
precedent to the plaintiffs’ right to sue and their cause
of action should therefore be deemed not to have been
complete until the final adjudication in this court on
the 10th of October, 1906 — considerably more than a
year had elapsed from either date before this action
was begun. Therefore, if section 306 of the revised
statute applies, it affords a defence to the plaintiffs’
claim.
So far as material it reads as follows:

306. All actions or suits for indemnity for any damages or injury
sustained by reason of the construction or operation of the railway
shall be commenced within one year next after the time when such
supposed damage is sustained, or, if there is continuation of damage,
within one year next after the doing or committing of such damage
ceases, and not afterwards.

2. In any such action or suit the defendants may plead the general
issue, and may give this Act and the special Act and the special
matter in evidence at the trial, and may prove that the said damages
or injury alleged were done in pursuance of and by the authority of
this Act or of the special Act.

3. Nothing in this section shall apply to any action brought
against the company upon any breach of contract, express or implied,
for or relating to the carriage of any traffic, or to any action against
the company for damages under the following prov1smons of this Aect,
respecting tolls.

During the argument I was somewhat impressed by
the contention that the exceptions in sub-section 2, of

(1) 37 Can. S.CR. 541.
27
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section 242, of the “Railway Act” of 1903 (now sub-

section 3, of section 306) — particularly that in regard
to actions

for damages under any section of Part XI. of this Act respecting tolls

-~ indicate that sub-section 1 should receive a con-
struction which would make it applicable to this case.
But a closer study of the excepting sub-section has
satisfied me that it does not support this view. The
exception in regard to actions founded on contract is
merely declaratory of the construction put upon a
corresponding provision of the earlier railway Acts
in a long series of decisions. There may have been
some fear that any actionable injury or damages occa-
sioned by breach of any duty imposed by the sections
respecting tolls might possibly be deemed to have been
sustained by reason of the operation of the railway
notwithstanding that those sections are not found
under the heading “operation.” It may, for this
reason, have been thought advisable to make an ex-
press exception, so that there could be no room to ques-
tion the intention of Parliament to exclude from sub-
section 1 claims arising from breaches of the sections
respecting tolls. The presence of these exceptions,
therefore, does not, in my opinion, suffice to justify
giving to the language of sub-section 1 a wider effect
than its literal meaning imports.

In answer to the plea of the statute counsel for the
respondents urged —

(1) That because their claim for damages arose
under section 253, which was contained in Part XI. of
the “Railway Act” of 1903, this case falls within the
latter exception in sub-section 2, of section 242;

(2) That by reason of the words, “after the doing
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or committing of such damages ceases,” and of the
_words,

may prove that the same was done in pursuance of and by the author-
ity of this Act or of the special Act,

failure to perform a duty imposed by the statute, being
a mere act of omission, should be held to be not within
the section;

(3) That damage or injury sustained through
failure to provide spur-line facilities is not

damage or injury sustained by reason of the construction or opera-
tion of the railway.

(1) The first answer made depends upon whether
the adjectival phrase “respecting tolls” in sub-section
2, of section 242, should be regarded as qualifying the
words “Part XI.” (Part XI. is headed “Tolls”) or
the word “section.” If it was intended to include all
the provisions of Part XI. within the exception, the
words “respecting tolls” were clearly superfluous.
Upon an examination of Part XI. it will be found that
it contained provisions respecting other matters, for
instance, those in section 253 regarding facilities and
those-in section 272 regarding comtinuous carriage.
Upon a proper reading of sub-section 2, of section 242,
of the “Railway Act” of 1903, the phrase “respecting
tolls” must, I think, be taken as qualifying the word
“section,” and it was actiong for damages under those
sections of Part XI. which respect tolls that were ex-
cepted from the limitation imposed by sub-section 1.
The substitution in the present Act of the words “for
damages under the following provisions of this Act,
respecting tolls” — for the words “for damages under
any section of Part XI. of this Act, respecting tolls”
makes it quite clear that it is only actions for breaches
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of sections relating to tolls that are excepted from
the operation of sub-section 1 of section 306.

(2) Although there is authority for the view that,
owing to the presence of the words “doing or commit-
ting” in sub-section 1 and “was done” in sub-section 2,
of section 306, the limitation should be confined to
acts of commission as distinguished from acts of
omission — notably the opinions of Moss 