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ERRATA.

Page 209. Transpose notes (2) and (3).

-Page 362. After the words “ The court held’’ at the beginning of
paragraph 3 add “ Strong J. dissenting.”

Page 702. Line 7 of head note, strike out the word “ out.”
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the North-West Territories (1) affirming the judgment
at the trial of an interpleader issue in favor of the
defendants. '

The issue was ordered to ascertain the title to a stack
of oats The plaintiffs claimed as execution creditors
and the defendants as mortgagees under a bill of sale.

The bill of sale was attacked on two grounds First,

. that- the. ,.a,ﬁidavl.t, of bona fides was defective in not

following the strict Wording'ef the ordinance, the affi-
davit stating that the mortgage was not made to defeat
or delay the creditors of the mortgagor the ordinance
using the words any creditors.

Secondly, that the bill of sale was not properly
proved at the irial, it being made, as the ordinance
requires, in the presence of an attesting witness who,
under the rules of .evidence in the territories, was the
only person who could prove its execution and who
was not called.

The court below held the bill of sale good as against

. both objections.

Davis for the. appellant The Ontario courts have
held, in these cases, that very slight deviations from
the statute will invalidate a bill of sale. Harding v.
Knowlson (2); Boynton v. Boyd (3); Boulton v. Smith
(4). These cases have never been overruled, and are
recognized as good law in Boldrick v. Ryan (5).

The words of the ordinance must be construed in
their ordinary grammatical sense, and if there isa
deviation which makes it doubtful if the meaning is
the same as the statute so construed it is fatal.

In an affimative sentence the expression “the cre-
ditors ” would include “ any creditors,” but 1t is other-
wise'in a negatlve sentence ‘

(1) 1 N.W. T. Rep. No. 2p.36. (3) 12U.C.C.P. 334.
(2) 17 U.C. Q.B. 564. (4) 17 U.C. Q.B. 406.
(6) 17 Ont. App. R. 260.
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That the bill of sale could not be proved except by
the attesting witness, see Bryan v. White (1) ; Roberts
v. Phillips (2).

Moss Q.C. for the respondent cited as to the objec-
tion to the afidavit, Maihers v. Lynch (3); Farlinger v.
McDonald (4) ; Gemmill v. Garland (5); and that the
execution of the mortgage was properly proved,
Armstrong v. Ausman (6).)

The judgment of the majority of the court was de-
livered by

ParTERSON J.~~Mr Davis in his lecarned and ex-
haustive argument presented very fully all the
grounds that could be urged against the judgment
appealed from, but without creating in my mind any
doubt of its correctness.

The objection that the affidavit of bonra fides fails to
satisfy the statute because, while it denies any inten-
tion to hold the goods against the creditors of the bar-
gainor the term used in the revised ordinance ch. 47
section 5 is ““ against any -creditors,”. seems to me to
require a construction of the statute which would be
unreasonable and unnecessary. I think-the evidence
furnished by the statute itself by means of‘the retention
of the expression ‘“the creditors,” in the two cognate
sections (3.and 4) proves that the legislature regarded
the two forms of expression as practically synonomous,
and I do not think the criticism bestowed upon them,

" ingenious and thorough as it was, led at all directly to
a different interpretation. .The bargainee deposes that
the instrument is not made for the purpose of holding
or enabling him to hold the goods against the bargain-
or’s creditors, or ‘the creditors of the bargainor,”

(1) 2 Rob. Eecl. 137. (4) 45 T.C. Q.B. 233.
(@) 24 L. J. Q.B. 171 (5) 12 0. R. 142; 14 Can. S. C. R.
(3) 28 U.C. Q.B. 354, 321,

(6) 11 U.C. Q.B. 498.
1 .

1891
EMERsON
v.
BANNER-
MAN,
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1891  which is precisely the same thing. Itisurged that
Emzsson an assignment of perjury upon this affidavit would not
Baxenn. 0@ sustained by proof of intent to hold the goods

MaN.  against any number of creditors short of the whole

Patterson J. pody of them; 'in other words, that in case a debtor |
‘—  assigned to one creditor with intent to defraud all the
others, or to a stranger with intent to defraud all his
creditors but one with whom he had an understanding,
he could, without fear of an indictment for perjury,
make thal affidavit. The proposiﬁon is, to my mind,
too obviously untenable to require serious argument.
If the intent was to defraud any creditors of the bar-
gainor it cannot be truly said that there was no intent
to defraud the bargainor's creditors. Thus whether the
words are “any creditors” or ‘the creditors,” the
meaning is the same. .

It was argued that an intent to defraud one single
creditor would be covered by the term * any creditors ”
and not by the other form of expression; but both
expressions being in the plural the distinction is too
subtle for my perception. It is not made clearer by a
reference to the case cited of The Queen v. Rowlands
(1), in which it was decided that an indictment
charging a man with having removed his goods with
intent to defraud his creditors, contrary to a statute
which made it a misdemeanor to do so, was not sus-
tained by proof of removing the goods for the purpose
of defrauding one particular creditor, it not being shown
that there were other creditors. It is not our duty at
present to consider that decision more E:losely. The
importance of clearly apprehending what is really
decided by it before applying the decision as an
authority in other cases is very obvious, but our present
purpose is satisfied by noting that if the decision be
taken to establish as a general proposition that a charge

(1) 8 Q. B. D. 530.

»
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basédl on a plural form of words, e. g. “ his creditors” 1891
will not be sustained by proof of an act touching one Exmrsoxn
creditor alone. which is what must not be bhastily 5, *
assumed, it applies equally to both the plural expres-  maw.
sions before us, “ the creditors” and ‘‘any creditors,” patterson J.
and so fails to affect the discussion. -
I am not prepared to say that the inquiry whether
a charge of perjury assigned upon the affidavit before
us could be sustained by proof of intent to defraud any
number of creditors, whether one or several, less than
the whole body, is a final test of the sufficiency of the
affidavit to satisfy the clause of the statute which, in
the formula given, uses the words “any creditors.” I
do not feel driven to pronounce on that point because,
in my opinion, the test supports the sufficiency of the
affidavit. We have to read the formula in the light of
the Interpretation Ordinance, which enacts that slight
deviations from forms prescribed by the ordinances,
not affecting the substance or calculated to mislead,
shall not vitiate them ; and we have here an affidavit
which deviates slightly from the formula given, the
deviation not affecting the substance or calculated to
mislead. We have in this particular a different rule
of construction to follow from that on which we had
lately to act in Archibald v. Hubley (1), in applying a
statute which required a rigid adherence to the forms
it prescribed.
The other point made on the appeal related to the
proof at the trial of the bill of sale in question.
It was proved by a credible witness who was not
an attesting or subscribing witness to the execution of
the instrument but who had been present at its exe-
cution.
There is no ground whatever for valid objection to
the sufficiency of that proof. The objection taken con-

(1) 18 Can. S.C.R. 116.
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founded two things which are quite distinct, the exe-
cution of the deed between the parties, which the sta-
tute does not interfere with, and the proof by affidavit
for the purpose of notice to creditors and subsequent
purchasers. That affidavit must be made by a witness
to the instrament, and it was made by a subscribing
witness. It is not the subject of objection.

Attestation is not essential to the valid execution of
the deed between the parties, and that being so the
deed may be proved at a trial by one who is not attest-
ing witness to it, whether there happens or does not
happen to be an attesting or subscribing witness.

In my opinion the appeal should be dismissed.

GwYNNE J.—The question raised on this inter-
pleader issue is as to the validity of the bill of sale .
of a stack of oats by one Sparrow to the plaintiff Ban-
nerman. o ,

By an ordinance of the North-West Territories in
force at the time of the execution of the bill of sale in.
question it was enacted that every sale, assignment
and transfer of goods and. chattels, not accompanied by
an immediate delivery and followed by an actual and
continued change of possession of the goods and chat-
tels sold, shall be in writing, and that-such sale shall
be absolutely null and void as against-the creditors of
the bargainor, and as against subsequent purchasers or
mortgagees in good faith, unless the bill of sale should
be accompanied by an affidavit of the bargainee, or one
of several bargainees, or of the agent of the bargainee
or bargainees duly authorized to take the conveyance,
that the sale is bond fide and for good consideration as
set forth in the said conveyance, and not for the pur-
pose of holding or enabling the bargainee to hold the
goods mentioned therein against any creditors. of the

_bargainor, which conveyance and affidavit were re-
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quired to be registered as in the ordinance -directed 1891
within fifteen days from the execution thereof. By a Eueason
bill of sale bearing date and made upon the 24th day g, %
of September, 1889, Sparrow, in consideration of the an.
sum of $400.00 therein acknowledged to be paid to Gwy_n_n-c; T
him by Bannerman, bargained, sold, assigned, trans- —
ferred and set over to Bannerman the stack of oats in
question, to have and to hold the same unto and to the
use of Bannerman, his executors, administrators and
assigns, to and for his sole and only use forever, and
by the said conveyance Sparrow undertook and agreed
to thresh the oats and to deliver the same in Calgary to
Bannerman as soon as possible. While. the stack of
oats still remained unthreshed in Sparrow’s possession
it was seized by the sheriff upon executions in his
hands at the suit of the above defendants as judgment
creditors of Sparrow. The affidavit accompanying the
bill of sale was made by Bannerman the bargainee,
and is in the words following :

I, James Bannerman, of &c., &e., in the foregoing bill of sale named,
make oath and say, that the sale therein is bond fide, and for good con-
sideration, namely, four hundred dollars, and not for the purpose of

holding or enabling me this deponent to hold the guods mentioned
therein against the crediturs of the said bargainor.

It is objected that this affidavit is defective as not
being in conformity with the affidavit prescribed in
the ordinance, which required the affidavit of the
bargainee to contain his declaration upon oath that.
the sale was not made for the purpose of enabling him
to hold the goods * against any creditors of the bar-
gainor.” I regret very much feeling constrained to
yield to this objection, for I entertain no doubt, as has
been found by the learned judge who tried the inter-
pleader issue, that the transaction was an absolute
and perfectly honest sale of the oats in question, and -
that it is not open to any of the other objections taken
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1891 to it. I cannot, however, bring my mind to the con-
Earmrson clusion that there is not a marked difference between
B AN";‘TER_ an affidavit that a sale was not made for the purpose

uaN.  of enabling the bargainee to hold goods “ against any
Gwy;;e yycreditors of the bargainor;” and that it was not made for
— the purpose of enabling him tohold them “against the
creditors of the bargainor,” the former expression is
identical with, “ any or any one of the bargainor’s
creditors”—while the latter refers to the general body
of his creditors—and although there might be no in-
tention in a given case to hold .goods purported to be
sold to a bargainee against the general body of the
‘bargainor’s creditors there might be .an intention to
hold them against one particular creditor. Assuming,
then, the latter to have been the intention in the pre-
sent case, and that the deponent should be indicted
for perjury, then, if the indictment should be framea
assigning the perjury to have been committed in an
affidavit stated in the words of the ordinance, the
affidavit actually made upon its production would dis-
prove the allegation in the indictment ; and assuming
the indictment to be framed stating the affidavit in
the words in which it was actually made then the
prosecution must fail upon its appearing that the in-
tention, in point of. fact was to hold only agamst one
particular creditor, althouo'h ‘that is’ the very' case
which the ordinance declares shall make the bill of
sale abs(olu,te.ly void against the bargainor's creditors.
In the present case the bill was perfectly honest and
absolute and for good consideration as found by the
learned judge and not voidable within the meaning
of the ordinance upon any ground except for defect in
the affidavit of the bargainee of the bond fides of the
sale ; still I can see ho Way of avoiding the per-
emptory provision of the ordinance. I cannot concur
in holding that an affidavit, the terms of which vary
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materially from the terms required by an ordinance,is ~ 1891
a sufficient compliance with the ordinance, nor Ewsrsox
can I concur in the idea that we can for any reason 5, >
assume that the alteration of the former ordinance upon  man.
the same subject by the substitution of the word GW;I;;) 7.
“any” for the word “the” in the affidavit required —
to be made was occasioned by error, or carelessness or

any inadvertence of the legislative body making the
alteration, or that it was occasioned by the mistake of

a clerk copying the ordinance as originally framed.

The mistake in the frame of the affidavit most pro-

bably has been occasioned by the use of a printed

form of bill of sale and affidavit endorsed thereon, as

the same were in use before the former ordinance was
repealed and the altered one substituted therefor, and
although in the present case strict adherence to the

terms of the amended ordinance will have the effect

. of defeating a perfectly honest, bond fide, absolute sale

made for good consideration I can see no way, as

I have already said, of getting over the peremptory
provision of the ordinance. The appeal must, therefore,

in my opinion, be allowed.

Appeal dismissed with costs.
Solicitor for appellants : E. P. Davis.
Solicitors for respondent : Smith & West.
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JOHN A. McRAE (DEFENDANT)............ APPELITANT ;

AND

THOMAS T. MARSHALL (PLAINTIFF)..RESPONDENT.
ON APPEAL FROM THE COURT OF APPEAL FOR ONTARIO:

Master and servant—Agreement for service—Arbitrary right of dismissal
Exercise of —Forfetture of property.

By an agreement under seal between M., the inventor of a certain
machine, and McR., proprietor of patents therefor, M. agreed to
obtain patents for improvements on said machine and assign the
same to McR., who in consideration thereof agreed to employ M.
for two years to place the patents on the market, paying him a
certain sum for salary and expenses and giving him a percentage
on the profit: made by the sales. M. agreed to devote his whole
time to the business, the employer having the right, if it was
not successful, to cancel the agreement at any time after the
expivation of six months from its date by paying M. his salary
and share of profits, if any, to date of cancellation.

By one clause of the agreement the employer was to be the absolute
judge of the manner in which the employed performed his duties,
and was given the right to dismiss the employed at any time for
incapacity or breach of duty; the latter in such case to have his
salary up to the date of dismissal but to have no claim whatever
against his employer.

M. was summarily dismissed within three months from the date of
the agreement for alleged incapacity and disobedience to orders.

Held, reversing the judgment of the Court of Appeal and of the Divi-
sional Court, that the agreement gave the employer the right at
any time to dismiss M. for incapacity or breach of duty without
notice, and without specifying any particular act calling for such
dismissal.

Held, per Ritchie C.J., Fournier, Tascherean and Patterson JJ., that -
such right of dismissal did not deprive M. of his claim for a share
of the profits of the business.

Per Strong and Gwynne JJ., that the share of M. in the profits was
only a part of his remuneration for his services whicn he lost by
being dismissed equally as he did his fixed salary.

Present : Sir. W. J. Ritchie C.J. and Strong, Fournier, Tascherean,
Gwyune and Pattersun JJ.
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APPEAL from a decision of the Court of Appeél for \lig‘l’
Ontario (1) affirming the decision of the Divisional Court MCRAE
(2) by which judgment for the defendant at the hear- MARSHALL

ing was set aside.

Marshall, the respondent, was the inventor of a
crimping machine used in the manufacture of boots
and shoes which he had patented in England and the
United States as well as in Canada. These patents he
had assigned to McRae, and having invented an im-
provement of the machine an agreement was executed
between McRae as party of the first part, and Marshall
as party of the second part, which after a covenant by
Marshall that he would obtain patents for the said im-
provements and assign the same to McRae, and do the
same with all subsequent- improvements he might
make, contained the following provisions :—

4. In consideration whereof the party of the first part hereby agrees
to employ the party of-the second part for the term of two years from
the date hereof for the purpose of demonstrating and placing the said
patents of invention granted or hercafter to be granted, on the market
on the following terms, viz.: The said John A. McRae covenants to
pay the said Thomas T. Marshall the sum of $100.00 per month dur-
ing the said term of two years payable monthly, and in addition to
said salary the party-of the first -part -covenants and agrees to pay
the actual travelling expenses and board of the party of the second -
part. Anditic further agreed between the parties hereto that the
said Thomas T. Marshall shall be entitled to and receive twenty per
cent. of the actual net proﬁts that are derived in any way whatsoever,
from the sale ur otherwise of the said patents of invention. ’

6. That the said John A.:McRae shall be absolute judge of what are
expenses and what are not,:and shall have the exclusive control and
management of all matters in connection with the said patents, the
party of the second part simply being his agent for the purposes
aforesaid. N S

7. That the said John A. McRae shall in the event of said buimeas
not proving a success bave the -1ight to cancel this agreement at any-
time after the expiration of six months from the date hereof, if he -
shall deem it advisable so to do, by paying the party of ihe second

(1) 17 Ont. App. R. 139. (2) 16 0. R. 495.
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part all salary which may be due him up tv the date of such cancella-
tion and.his,;share, of the profits, if any, on the basis aforesaid.

8. That thesaid Thomas T. Marshall shall devote his whole time and.
attention to the business of the party of the first part and shall neither
directly or indirectly engage in any other business, occupation or em-
ployment and that he shall be faithful to the said McRae in all his
fransactions and dealings.

10. Tt is further agreed that the party of the first part is to be the
absolute judge as to the manner in which the party of the second part
performs his duties under this agreement, and shall bave the right at
any time to dismiss him for incapacity or breach of duty, in which
event the party of the second part shall only be entitled to be paid
his salary up to the tine of such dismissal and shall have no claim
whatever against the party of the first part.

The provisions of this agreement were carried out
between the parties for two or three months when
McRae, wishing to test the crimping machine, gave
orders to Marshall to have a certain quantity of leather
prepared and the test made on a certain day. At the
appointed time the leather was not ready and another
day was appointed, but the preparations for the test
being still incomplete McRae instructed his solicitor.
to discharge Marshall from his employment. This
action was then brought by Marshall claiming dam-
ages for wrongful dismissal and his share of the proﬁts
under the agreement.

At the hearing before Mr. Justice Rose Judwment
was given dismissing the plaintiff’s action. This judg-
ment was reversed by the Divisional Court and judg-

‘ment entered. for the plaintiff with substantial damages.

The decision of the Divisional Court was affirmed by
the Court of Appeal, both courts proceeding on the
ground that, McRae in dismissing the plaintiff under
clause 10 of the agreement could only do so after due
notice to the plaintiff and hearing what he had to urge
against it. The defendant, McRae, appealed to this
court. '
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Dalton McCarthy Q. C. for the appellant referred to 1891

The Queen v. The Bishop of London (1). McRar
No counsel appeared on behalf of the respondent. M AR:E} ALL

Sir W. J. Rircnaig C. J.—Sections 5 and 10 of the
agreement are as follows:

5 That the said party of the first part shall cause to be kept proper
books of account and entiies shall be made therein of all such matters
transactions and things as are usually kept and entered in books of
account, and all the costs, charges and expenses in connection with the
purchase of the said patents of invention by the said McRae and of
the obtaining assignments thereof, and all the costs, charges and ex-
penses in connection with the obtaining of further or other patents of
invention and any renewal or renewals thereof, and all the costs,charges
and expenses in connection with the demonstrating and placing the
said patents of invention on the market, including the said salary of
the said Marshall, and all losses arising in any way in connection with
the said patents shall be a first charge on the profits that may
hereafter be derived from the said patents and shall be first deducted
before any division of profits shall take place or be made.

10. It is further agreed that the party of the first part is to be the
absolute judge as to the manner in which the party of the second part
perfoims his duties under this agreement, and shall have the right at
any time to dismiss him for incapacity or breach of duty, in which
event, the party of the second part shall only be entitled to be paid
his salary nup to the time of such dismissal and shall have no claim
whatever against the party of the first part.

I can see no reason why a provision of this kind
cannot be so framed as to make the approval of the
employer quite arbitrary, if it is exercised in good faith
and not for the special purpose of defeating the contract.

I cannot very well see how this stipulation could be
more strongly drawn. The employer is to have the
right at any time of dismissing the employee for in-
capacity or breach of duty, and the employer is to be
the absolute judge as to the manner in which the
employee performs his duties under the agreement.

I think the question turns on the word of the con-

(1) 24 Q. B. D, 213.
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tract which appear to me too clear and explicit to be

misunderstood, and by them we must be governed.

The law which I think should govern this case is very

clearly stated in Stadhard v. Lee (1) as follows:—
Cockburn C. J. : o

But we are equally clear that where, from the whole tenor of the

agreement, it appears that however unreasonable and oppiessive a

stipulation or condition may be the one party intended to insist upon
and the other to submit to it a court of justice cannot do otherwise
than give full effect to the terms which have been agreed upon between
the parties. It frequently happens in the competition which noto-
riously exists in the various departments of business that persons
anxious to obtain contracts submit to terms which, when they come
t0 be enforced, appear harsh and oppressive. From the stringency of
such terms escape is often sought by endeavoring to read the agree-
ment otherwise than according to its plain meaning. But the duty of
a court in such cases is to ascertain and give effect to the intention of
both partiesas evidenced by the agreement; and though, where the
language of the contract will admit of it, it should be presumed that
the pardes meant only what was reasonable, yet, if the termsare clear
and unambiguous, the court is bound to give effect to them without
stopping to consider how far they may be reasonable or not.

I agree with the trial judge and Chief Justice
Hagarty that the defendant was not without apparent
reason for availing himself of the power of dismissal,
and I also agree with Mr. Justice McLennan whosays:

I think the prepara‘ion of the tests required by the defendant was
within the scope of the plaintiff’s duties as defined by the agreement,
and that a neglect or refusal by him to prepare those tests would have
been a breach of the agreement. It was most important, for the pur-
pose of putting the invention on the market, to be able to show what
it eould do, and the one hundred pairs of uppers which the defendant
de ired to have prepared on different kinds of leather would have assist-
ed that object. I think the first thing the partieswould have had to do,

" in endeavoring to demonstrate or sell the invention, would be to show

what it could do, and so to have specimens of its work. The defendant
had no practical knowledge of the invention, and the inventor was
the person he would naturally look to to prepareand supply him with
what he required to enable him to display the results of the invention

‘to those engaged in the shoe trade. I think the evidence shows that

(1) 3B. & S. 364.
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plaintiff in reference to this was derelict in his duty and that his dis- 1891 ‘

missal bond fide. hapand
was bond: f McRaE

I agree with Hagarty C. J. that the dismissal from -

. MagrsHALL.
the two years’ employment by defendant does not in- ——
volve or affect the plaintiff in his right to an interest RitchiC.J.
in the property mentioned in the agreement ; that the
words “ shall have no claim,” should be read as limited
-by the context to refer to a claim under that clause. 1
" think the contract of hiring is wholly distinct from the
respective rights and interests of the parties in the
property existing, or to be acquired.

I therefore think the appeal should be allowed.

STrRONG J.—I am of opinion that this appeal should
be allowed for the reasons stated in the judgment of
Mzr. Justice Gwynne in which I concur.

FourNiER J.—I am also of opinion that the é,ppeal
should be allowed.

TascHEREAU J—I would allow this appeal. Iagree
with the reasons assigned by Hagarty C.J. in the
Court of Appeal.

GwYNNE J.—The judgment which is appealed from
appears to have proceeded upon the grounds that the
respondent was interested in certain property in part-
nership with the appellant, and that the dismissal of
the respondent by the appellant was not authorized
by the agreement of the 2nd February, 1886, in the
statement of claim mentioned, or if authorized that it
-amounted to an exclusion of the respondent from the

“partnership, and that, therefore, to attain such an end
the proceeding to dismiss was in the nature of -a judi-
cial proceeding which must be pursued in accordance
with the principle governing judicial proceedings,
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namely, by givihg notice to the respondent of the ap-
pellant’s intention to exclude him from the partnership-
and so giving him an opportunity to explain whatever
conduct of his constituted the cause of the appellant’s
proposed exercise of his power of expulsion from the
partnership, and to enable the respondent to show
cause, as it were, why the power should not be exer-
cised. Whether the authorities upon which the judg-
ment has been rested apply to the circumstances of
the present case is the sole point raised by the appeal;
it will be necessary, therefore, to review them.

In Bagg’s Case (1) the judgment was that a burgess
or magistrate of a borough cannot be removed from
his. office for words of contempt addressed to
the chief magistrate or his fellow burgesses, nor
for any cause not against his duty as a citizen or
burgess and against the public good of the city or
borough whereof he is a freeman or burgess and against
the oath which he took when he was sworna freeman
of the city or borough ; and that where a corporation
has power to disfranchise a freeman or burgess for
sufficient cause they canpot remove him from his
freedom without proceeding in a judicial manner and
giving him an opportunity to answer the charge pre-
ferred against him and made the ground of his removal.
In Rex v. Cambridge (2) the court of the congregation
of the University of Cambridge assumed to deprive a
graduate of his academical degrees for a contempt
alleged to have been. offered to the Vice Chancellor’s
Court, and it not being shown that there was a visitor
to whom the party so deprived could appeal it was
held that the court of Queen’s Bench could interfere by
mandamusto compel his restoration ; and it was further
held that assuming the university to have had power to
deprive a graduate of his degrees they could only do so

(1) 11 Co. 93b. (2) 1 Str. 568.
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for good cause and after summons of the party, and
hearing in a judicial manner the charge upon which
the right to remove the accused was exercised. Const v.
Harris (1) simply decided that where the majority of
the partners in a firm desired to make a material change
in the articles of partnership they must give all the
partners notice of the proposed change and of the time
when it should be taken into consideration ; that the
act of the majority is only the act of all provided all are
consulted,and that the majority are acting bond fide with
reference to the particular facts of that case Lord Eldon
giving judgment says (2) :—

For a majority of partners to say, we do not care what one partner

may say, we being the majority will do what we please, is, I apprehend,
what the court will not allow.

In Capel v. Child (8) it was held that where a statute
gave a bishop power to interfere in a particular manner
whenever it should appear to him, either upon affidavit
or of his own knowledge, that by reason of the number
of churches or chapels belonging to any benefice situate
within his diocese, or the distance of such churches
from each other, or the distance of the residence of the
spiritual person holding the same, that the ecclesiastical
duties of such benefice were inadequately performed
in consequence of the negligence of the incumbent,that
was a judicial power which could only be exercised
after giving the incumbent an opportunity of shewing
that he was guilty of no negligence, and of trying to
satisfy the bishop thathis duties were not inadequately
performed Lord Lyndhurst there says (4) :—

Here is a new jurisdiction given, powers given to the Bishop to pro-
nounce a judgment, and according to every principle of law and equity
such judgment could not be pronounced, or if pronounced could not
for a moment be sustained, unless the party in the first instance had the
opportunity of being heard in his defence, which in this case he had not.

(1) 1 Tur. & Russ 496. (3) 2C. &J. 558.
(2) P. 525. 4) P. 577.
2

17

1891

McRAE
v

MARSHALL.

Gwynne J.



18

1891

MoRAE
v

MARSHALL.

Gwynne J.

SUPREME COURT OF CANADA. [VOL. XIX.

And Bayley J. says (1) :

I know of no case in which you are to have a judicial proceeding by
which a man is to be deprived of any part of his property without
his having had an opportunity of being heard.

The judgment of the bishop had subjected the vicar
of a parish to the payment of £90 per annum to a
surate whom the bishop had imposed upon him as a
punishment authorized by the statute, to assist in the
discharge of the duties of the parish. But in re Hammer-
smith rent charge (2) in the same court differently con-
stituted in 1849, under the Tithe Commutation Act 6 & 7
Wm. 4¢.71, which enacted that “ where the half-yearly
payments of rent charge on land shall be in arrear and
unpaid for the space of forty days, and there shall be
no sufficient distress upon the premises liable to the
payment thereof, it shall be lawful for any judge of
His Majesty’'s Courts of record at Westminster, upon
an aflidavit of the facts, to order a writ to issue to the
sheriff requiring him to summon a jury to assess the
arrears of rent charge remaining unpaid and to return
the inquisition thereupon taken to some one of the
Superior Courts,” it was held by Pollock C.B. and
Alderson and Platt BB. (Parke B. dissenting), that the
fact of the writ of the sheriff having issued upon an
order made ex parte afforded no ground for setting
aside the writ and the subsequent proceedings.
Parke B. proceeded npon the above language of Bayley
J. in Capelv. Child (3) treating the order for the writ of
the sheriff to issue to be equally in the nature of a
judgment as was the proceeding in Capel v. Child (8).
Alderson B., however, in his judgment says (4) :

I look upon the question as one only of form and the reasonable
construction of the 81st and 82nd sections of this particular Act of
Parliament. )

(1) P. 579. (3) 2 C. & J. 558.
(2) 4 Ex. 87. (4) P. 92.
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He then proceeds to put upon them what appeared 1891

to him their proper construction, and he adds (1) : MoRan
Certainly, the authorities do shew that when the proceeding is in

the nature of a final judgment against a party he must in general be

summoned and have the opportunity of being heard before the judg- Gwynne J.

ment can be properly pronounced against him. Buthere Icannottreat ——

the issning of the writ as a judgment, nor do I think thatif it issues ex

parte the party is punished without the opportunity of being heard,

for it is no more like a judgment than & writ of capias is which after

a judge is satisfied of certain facts by affidavit he is to issue against

the defendant, and yet there the proceeding which issues ex parte

deprives him of his liberty.

And referring to Capel v. Child (2) he says (3) :

Without saying how far if it was res integra I should agree to that
decision, and accepting it as an authority ina similar case, although it
is difficult to understand why the bishop whom the legislature per-
mitfed to act on his own knowledge should be required to summon
a party any more than a magistrate who is to present a road on his
own view should summon the inhabitants before he does it which no
one ever dreamed he ought to do: Yet it is clearly put there that
the ex parfe proceeding of the bishop was a judgment on a definite
matter by the bishop against the incumbent and Lord Lyndhurst
intimates in his judgment [p. 575], thatif there could have been a
proceeding to cancel the bishop’s requisition it might have been
different, but there the only subsequent. proceedings were for the
purpose of carrying into effect the final ex parte judgment.

And Pollock C. B. says (4) :

The case of Capel v.-Child (2), it must be admitted, is to some extent
in principle and authority against the order. It was, however, upon a
different Act of Parliament. It presented none of the inconveniences
which the same course of practice would produce if we were to act on
that principle in the present case, and the case of Capel v. Child (2), what-
ever it may be deemed now, having once been pronounced as the judg-
ment of this court, and being & binding authority upon us sitting here,
I can only say, as far as that Act of Parliament goes Ishall feel myself
bound by it, but not one degree further, I agree with my brother
Alderson that if that case had to be re-argued I for one should be dis-
posed to come to a different conclusion.

Blisset v. Daniel (5), was a case of partnership. By
(1) P. 95. () P. 94,

(2) 2 C. & J. 558. (4) P. 100.
y (5) 10 Hare 493 ; 18 Jur. 122,
2

v,
MARSHALL.
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1891 the articles it was provided ‘that the partners should
McRar meet every year within 60 days after the 80th June,
Mansaarr, 80d state, settle and finally adjust all the accounts and
—— _ make a rest and settlement up and home to 80th June,
Grwynne 7 to which end an inventory estimate and valuation of
all the joint stock and property was to be taken, and

also of the separate account of the partners, so that the

true state and condition of the partnership and of the
shares of the partners might clearly appear. There

were then clauses providing for a partner wishing to

retire from the firm or dying, becoming bankrupt or

being expelled, under a power in that behalf vested in

two thirds of the partners, and in all such cases there

was one provision, namely, that the value of the re-
moved partner’s share was to be paid to him or his
representatives as it stood on the last preceding 30th

June. The plaintiff and his partners carried on business

on amicable terms until the 26th August, 1850, when

one of the partners, who was the managing partner,
proposed that his son should be admitted to a share of

the management; the plaintiff objected to this on prin-

ciple whereupon the managing partner declared to the
partners other than the plaintiff that he would not con-

tinue in the concern together with the plaintiff, and
pointed out to them the clause of expulsion. On the

29th -August the plaintiff signed the accounts without

being made aware of this declaration or of the clause

of expulsion which all parties had forgotten. On the
evening of the 29th August the plaintiff received a
notice duly signed signifying his expulsion from the

firm, and the defendants, the remaining partners, pro-
ceeded to pay him out at the rate at which his shares

stood in the account as signed. No cause was alleged

or éssigned in the notice or in the answers to the bill.
Evidence was gone into by the plaintiff and not
attempted to be met by the defendantsto show that
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the valuation upon which the estimate of his share 1891
rested was purely conventional and did not nearly MoRag
represent the full market value of the plaintiff’s share. M ARSHALL.
Upon a bill to have the notice of expulsion declared —
void and to have the concern wound up and he plain- GWE? 7.
tiff ’s real share ascertained by a sale, Sir W. P. Wood
V. C. held:

1. That the notice of expulsion need not assign any
cause nor be founded on a previous meeting of the
" company in committee with each other.

2. That the valuation at which the share of a partner
expelled without cause assigned and proved should
be estimated must be a real valuation and not the
conventional valuation in the books; that no means -
were pointed out for arriving at such a valuation except
by sale; that a sale was contrary to the whole scope
of the articles of partnership; that there was, therefore,
no method of ascertaining the value of the plaintiff’s
share; and that, therefore, the clause of expulsion could
not be acted on.

8. That the power of expulsion was onc vested
in the two thirds of the partners but to be exercised
for the advantage, not of themselves, the expelling
partners, still less at the wish or for the benefit of one
of their number, but for the benefit of the whole con-
cern, and therefore ;

4., That under the circumstances of concealment
from the partner intended to be expelled of all inten-
tion on the subject until after he had signed the ac-
counts, and Vaughan, the managing partner, having
procured the other partners to join in expelling the
plaintiff, not upon their own judgment, but under
threats of the managing partner to retire from the
"management and the concern altogether, the power
had not been exercised bond fide.

Sir W. P. Wood, after stating the circumstances
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under which, as appeared in evidence, the notice of
expulsion was given, says (1):

Tt is impossible to uphold that notice. The power was intended for
the benefit of all—mnot that one partner (for in reality all this eman-
ated from Mr. Vaughan), being dissatisfied with the manners and con-
duct of another should, behind the other’s back, suggest and procure—
nay, almost by threats, coerce—others of his partners to- Join him in -
expelling a partner whom he alone seeks to expel.

And again (2),

Had the defendants made out their case as to uncourteous bearing
I could not possibly hold but that this was an act of arbitrary power-
on the part of the expelling partners at the suggestion of Mr. Vaughan
alone—an advantage obtained by him for his own purposes, behind
the plaintiff’s back, which he cannot be allowed to retain.

This case proceeded upon the clear establishment of
a flagrant case of actual mala fides in the attempt to
exercise a power contained in articles of partnership
under circumstances which did not come within the
intent with which the power was inserted in the ar-
ticles, and in two of the partners withholding the ex-
ercise of their own judgment as to the propriety of the
expulsion of their co-partner, and submitting to the
dictation and coercion of a third partner who, for his
own private purposes and benefit, and not at all for
the benefit of the partnership, conceived the design of
getting rid of the plaintiff, against whom he may be
said to have entertained a personal grudge, by procur-
ing his expulsion from the firm.

In Clarke v. Hart (8), it was held that a power in
co-adventurers to forfeit the shares of one of their
number for non-payment of calls is not necessarily
incident to a mining adventure conducted on
the cash-book principle. This case is an authority
that where a power to forfeit the shares of a co-adven-
turer exists, either by agreement between the parties
or by a legally established custom, it is to be treated

(1) 10 Hare 527. (2) 18 Jur. 127.
(3) 6 H. L. Cas. 633.



VOL. XIX.] SUPREME COURT OF CANADA. 23

as strictisstmi juris like a power of forfeiture with 1891
respect to an estate, and the forms prescribed by the McRar
agreement, or established by the custom, to be ob-yp, o

served in declaring the forfeiture must be strictly —
Gwynne J.
followed. —_

Lord Chancellor Chelmsford there says (1) :

I am clearly of opinion that supposing the power to have existed it
has not been duly exercised and that there has been no proper resolu-
tion by which the appellants could declare the shares of the respond-
ent to be forfeited. It is unnecessary to advert to the principle that
forfeitures are strictissims juris, and the parties who seek to enforce
them must exactly pursue all that is necessary to enable them to
exercise this strong power. With 1egard to this particular case it
seems to be admitted, both by the answers and by the evidence on the
part of the appellants, that the only proper mode of declaring a
forfeiture was by convening a general meeting after the period
limited for payrent of the calls and the party being in default, that
general meeting being necessarily to be preceded by notice to all the
adventurers to enable them to attend it, and also, as appears to have
been conceded at the bar, by a notice of the intention for which the

meeting was convened.

In Regina v. The drchbishop of Canterbury (2) where
a statute gave an appeal to the archbishop from the
judgment of a bishop revoking the license of a curate,
and the curate appealed from such a judgment of his
bishop, it was held that it was not competent for the
archbishop to affirm the judgment of the bishop with-
out giving the curate an opportunity of being heard
upon his petition of appeal.

Lord Campbell C.J. there (8) says :

The legisla;ture here gives an appeal from the bishop 1o the archbishop
that implies that the appellant is entitled to an opportunity of being
heard. The appellant here has not been heard. In his petition he
denies almost everything chaiged against him specifically, and asks
the archbishop to appoint a time and place at which he may be heard

and adduce evidence on his behalf. Without any communication with
him the judge decides against him. That was not a hearing. The

(1) P. 650 (2) 1 EL and EL 545,
(3) P. 548.
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appellant should have had an opportunity of arguing before the
archbishop that the bishop’s decision was not correet upon the facts.

And Compton J. says :

‘Where a statute of this kind gives an appeal it gives by implication
a right to be heard upon the appeal. Sec. 111 clearly contemplates a
judicial inquiry before the archbishop, that is, a further inquiry, not
merely one upon the original document set forth in the appeal.

Phillips v. Fozall (1) is an authority that on a con-
tinuing guarantee for the honesty of a servant if the
master discovers that the servant has been guilty of
dishonesty in the course of the service, and instead of
dismissing the servant chooses to continue him in his
employ without the knowledge and consent of the
surety express or implied, he cannot afterwards have
recourse to the surety to make good any loss which may
arise from the dishonesty of the servant during the
subsequent service. What bearing this case has upon
the present is not apparent ; wha is relied upon is
the language of Blackburn J. who, although he arrived
at the same conclusion as the other members of the
court, did so upon different grounds from those upon
which they proceeded ; still I cannot see any thing in
this language of Blackburn J. which can be said to
have any bearing upon the present case. At page680
he says :(—

A surety, as soon as his principal makes default, has a right in
equity to require the creditor to use for his benefit all his remedies
against his debtor, and as a consequence if the creditor has by any act
of his deprived the surety of the benefit of any of those remedies the
surety is discharged. * * * Now thelaw gives the master theright to
terminate the employment of a servant on the discovery that the servant
is guilty of fraud. Heis not bound to dismiss-him, and if he elects
after knowledge of the fraud to continue him in his service he cannot
at a subsequent time dismiss him on account of that which he has
waived or condoned. This right the master may use for his own pro-

tection. If this right to terminate the employment is .one of those
remedies which the surety has a right to require to have exercised for

(1) L. R. 7 Q. B. 666.
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the surety’s protection, it seems to follow that by waiving the forfeiture 1891

and continuing the employment withont consulting the surety the >~
.. . . McRAE
principal has discharged him. .
MARSHALL,

Wood v. Woad (1) was the case of a mutual insur-
ance association one of the rules of which was that a Gwynne J.
commitiee of the society should have entire control of T
the funds and affairs of the society, and that if the
committee should at any time deem the conduct of
any member suspicious,or that such member was for
any other reason unworthy of remaining in the
society, they should have full power to exclude such
member by directing the secretary to give such mem-
ber notice in writing that the committee had excluded
such member from the society, and after the giving of
such notice such member should be excluded and have
no claim or be responsible for or in respect of any loss
or damage happening after such notice; and it was
held that this rule did not empower the committee to
expel a member upon the alleged ground that his con-
duct was suspicious or that he was for some reason
unworthy of remaining in the society without giving
the plaintiff an opportunity of being heard before them
in vindication of his conduct and character against the
charge, whatever it might be, which was relied upon as
ground of expulsion. Kelly C.B. referring tothe power
of the committee and their duty under the above rule
says (2) :

They are bound in the exercise of their functions by the rule ex-
pressed in the maxim eudi alteram partem, that no man shall be con-
demned to consequences resulting from alleged misconduct unheard
and without having the opportunity of making his defence. This rule is
not confined to the conduct of strictly legal tribunals but is applicable

to every tribunal or body of persons invested with authority to adju-
dicate upon matters involving civil consequences to individuals.

Fisher v. Keane (8) is an authority that the com-

(1) L. R. 9 Ex. 191, (@) P. 196.
(3) 11 Ch. D. 353
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mittee of a club are a quasi-judicial tribunal and bound
in proceeding under the rules of the club against a
member of the club for alleged misconduct to act accor-
ding to the ordinary principles of justice, and are not
to convict him of an offence warranting his expulsion
from the club without giving him due notice of their
intention to proceed against him and affording him an
opportunity of defending or palliating his conduct;
and the court will, at the instance of any member so
proceeded against, declare any resolution passed by the
committee without previous notice to him, based upon
ex-parte evidence, and purporting to expel him from the
club, to be null and void and will restrain the com-
mittee by injunction from interfering by virtue of such
a resolution with his rights of membership. Jessel M.R.
before whom the case was heard, giving judgment,
says :— ‘

In the first place I have to consider what the true construction of the
rule is and in the second place I have to consider whether the method
adopted by the committee of putting that rule in force was such as
according to the rules of conducting judicial or quasi-judicial proceed-
ings ought to have been adopted.

Then after reading the rule and commenting on it
he came to the conclusion that its clear grammatical
construction was :—

That a member shall not be recommended to resign unless the
recommendation is agreed to by two thirds of the committee specially
smunmoned for the purpose.

And as to the second point he says (1) :

As T £aid before it does behoove the committee, who are a judicial or
quasi-judicial tribunal, to be very careful before they expose one
of their fellow members to such an ordeal. They ought to
gravely consider, when proceeding to enforce such a rule as
this, whether he has committed any offence at all, and es-
pecially whether he has committed such an offence as will war-
rant their branding him with the name of an expelled member of
their club. In the present instance they did nothing of the kind. At

(1) P. 360.
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a meeting without notice a, few members only being present, they 1891
allowed two other gentlemen behind the back of the plaintiff to make Mohoas

a statement (upon which they acted,) as what he said and did in the 2.
billiard room on the night in guestion. MarsHEATL,

And he concludes (1) this: ' Gwynne J,

In my opinion a committee acting under such arule as this are
bouud to act, as Lord Hatherley said (2), according to the ordinary
principles of justice and are not to convict a man of a grave offence
which shall warrant his expulsion from the club without fairadegnate
and sufficient notice and the opportunity of meeting the accusation
brought against him. They ought not according to the ordinary rules
by which justice should be administered by comumittees of clubs, or
by any other body of persons who decide upon the conduct of others,
to blast a man’s reputation for ever—perhaps to ruin his prospects
for life, without giving him an opportunity of either defending or
palliating his conduet.

Steuart v. Gladstone (3) was a case where, in articles
of co-partnership, there was a provision that if the
majority of the partners should at any time desire that
any of the partners should retire, and should give him
six months notice in writing to that effect, the part-
nership should asregarded him be dissolved at and from
the time mentioned in the notice ; and it washeld by Fry
J. that the majority had not power to exclude a partner
under that provision in the articles without giving
him a full opportunity of explaining his conduct but
that, upon the evidence in that case, the defendants had
given the plaintiff such opportunity.. Labouchere v. Earl
Wharncliffe (4) was a case before Jessel, the Master of
the Rolls, identical in character with Fisher v. Keane (5)
before the same learned judge, and upon the facts of
the case the learned judge held that the committiee of
the club had acted without full inquiry and without
giving the plaintiff notice of any definite charge, that
the resolution expelling him was carried without a

(1) P. 362. (3) 10 Ch. D. 626.

(2) In Dean ». Bennett 6 Ch.. (4) 13 Ch. D, 346.
App. 489. (5) 11 Ch. D. 353.
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sufficient majority and that the plaintiff was entitled
to the injunction prayed for in his bill. Dawkins v.
Antrobus (1) is a decision of Jessel M.R., affirmed by
the Court of Appeal, that where the committee of a
club proceeded to expel a member in accordance with
the rules of the club the courts have no jurisdiction to
interfere with the decision of the members duly
assembled, or to inquire whether the decision was

.reasonable or unreasonable, or to interfere at all un-

less the decision could be attributed to actual malice
and want of good faith.

Gould v. Webb (2) was a case in which it was held
that, to an action brought by a mnewspaper corres-
pondent for wrongful dismissal from his employment
under a contract with the defendant, pleas averring
certain defaults of the plaintiff to fulfil the terms
of his contract as justifying the dismissal did not
Jjustify a dissolution of the contract. It was a question
of pleading arising upon demurrer to pleas in which
the right to dismiss the plaintiff from his employment
was rested upon the assertion of a legal right founded
upon specifically alleged breaches of his contract by
the plaintiff, and the judgment which allowed the
demurrer simply decided that the acts, default in the
fulfilment of which was pleaded as justifying the dis-
missal, were not acts the performance of which con-
stituted conditions of the contract continuing in
existence, that they were mere stipulations the breach
of which, although they might give the defendant
a cause of action against the plaintiff, did not in point
of law justify a dissolution of the contract.

Winstone v. Linn (3) was simply a decision that
covenants in an indenture of.apprenticeship are in-
dependent covenants, and consequently that acts of

1) 17 Ch. D. 615, 2) 4 E. and B. 933.
(
(3) 1 B. and C. 460.
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misconduct on the part of the apprentice stated 1891

in the plea were not an answer to an action MoRaE
brought for breach of covenant by the master ARSHALLL
to instruct and maintain the apprentice durin
the term agreed upon by the indenture. Neither of Gwynne J.
these two last cases, it is obvious, can have any appli-

cation to the present case.

Russell v. Russell (1) is a decision that where partner-
ship articles between A and B provided that, if the
business should not be conducted to the satisfaction of
B. he should bave power to give notice to A. to deter-
mine the partnership, this was a power which was
exercisable at B’s. sole will and pleasure without any
previous notice of intention to exercise the power
being given to A. The case is particularly valuable as
containing a review by Jessel M.R. of Blisset v. Daniel (2)
and Wood v. Woad, (8) in which that learned judge,
while thoroughly approving of the judgments in those
cases, points out, with that judicial precision for which
he was remarkable, how very different the facts of
these cases were from the facts of the case then before
him, in language wheh seems to me to furnish a per-
fect guide in the determination of the question: To
what state of facts will the judgment in those cases
apply and to what will they not apply? As to
Wood v. Woad (3) he says (4) :

Now one must consider what #ood v. Woad (3) was to showhow dif-
ferent itis from this case. Woad v. Wood (3) was in effect this : there was
arule which allowed a commaittee of a mutual insurance society to
expel a member, and the ground was that if the committee should at
any time deem the conduct of any member suspicious, or that such
member is for any other reason unworthy of remaining in this society,
they should have full power to exclude such, member. Consequently
by excluding him the committee declare to the world, to all his neigh-

bors and friends, and to all the other members of the society in parti-
cular, that they “ deem *” hisconduct suspicious, and for some reason

(1) 14 Ch. D. 471. 3) L. R. 9 Ex. 191
(2) 10 Hare 493. (4) P. 478.
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1891  that he is unworthy to remain in the society. By the very act of
MoRa excluding him they cast a stigma upon him ; then remembering that
cRAE
». I have to say a word as to the use of the word * deem.” That word
MARSHALL. has more than one meaning, but one of its meanings is to adjudge or
Gwy—n;a 7. decide. Infact the old word “ deemster ” or “ dempster ”” was the
2 name for judge—to “ deem ’ at one time meant to decide judicially,
Consequently, taking that meaning what they had to do was
to “deem ” that the member’s conduct was suspicious, and
such as made him unworthy. That wasin fact a decision not merely
depending wpon opinion but depending on inquiry. No one could sup-
pose it was to be left to the caprice of the members of the committee
to stigmatise as dishonorable or dishonest any member of thesociety.
Of course it was not. It was intended that they should besatisfied by
something like reasonable evidence that his conduet was unworthy.
Therefore, in econstruing the rule the Court of Exchequer came to the
conclusion, and if I may say so I think rightly came to the conclusion,
that it was a case in which the committee ought not to have decided
until after inquiry. That case therefore has no bearing upon the
question as regards the partnership right to give notice to one partner
to dissolve. Itis a case of a totally different kingd.
Then as to Blisset v. Daniel (1) he says:—
That was a very peculiarcase. The case there was this : A majority
of the partners consisting of two thirds wished to expel & partner
and nothing more, but if they did expel him the other partners had a
right to buy up his shares in a particular way by valuation. All the
vice chancellor decided was this, that in a case of that kind they had
no right to expel merely for the purpose of buying up the shares, and
that it was not a fair and bond fide exercise of the power. He decided that
the partners were not to meet together and say, “ we should like to
have so and so’s shares and therefore we will expel him ;” that was a
consequence of the expulsion but it was not to be the motive of the
expulsion, it was not a bond fide exercise of the power. Then they
alleged that they had grounds of dissatisfaction with the partner, but
his reply in effect was, “if you have any ground of dissatisfaction
you ought to have given me notice to see if I had anything to answer.”
There the vice chancellor was of opinion that even in that limited
case, where it was only dnfer se as regards the partners themselves,
yet if the reason as far as the other partners were concerned was mis-
conduct they ought to give the partner sought to be expelled an
opportunity of explaining his alleged misconduct.
The learned judge then proceeds to compare that case
with the one before him and says:—

(1) 10 Hare 493.
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How that case applies to the case of a single partner I do not well 1891
understand. In the case of several partners it may well be that it isa
thing to Dbe considered, but if it is a single partner it is plain that
neither Blisset v. Dantel (1) nor Wood v. Woad (2) has dny application MARSHALL.
becanse the moment you give the power to a single partner in terms
which shew that he is to be sole judge for himself, not to acquire a
benefit but to dissolve the partnership, then he may exercise that
discretion capriciously, and there is no obligation upon him to act as
a tribunal or to state the grounds on which he decides for himself.

Then, as to the power vested in the partner in the

case before him, he says :

It is plainly a power which puts it entirely within the right of W.
A. Russell to say : “I am not satisfied although all the world except
myself would be satisfied with such a result.” In other words, it is a
power which he may exercise at his will and pleasure, capriciously or
not capriciously as he thinks fit, and to my mind the cases cited have
not any bearing whatever. He need not make any inquiry. He need
not call upon the partners for explanation. Itis open to him to say
“I am not satisfied ” and there is an end of it.

Let us now see what are the circumstances of the pre-
sent case in order to determine whether any, and which,
of the above cases apply to and govern it. In the year
1885 the plaintiff, Thomas Fennock Marshall, one
Greorge A. Philp and one Alexander W. Thompson were
carrying on business together in partnership at Hagers-
ville, in the County of Haldimand, under the name,
style and firm of “The Marshall Seamless Boot and
Shoe Manufacturing Company,” in the carrying on of
which business they used a crimping machine for the
manufacture of boots and shoes for which, and for cer-
tain improvements from time to time made therein by
Marshall, letters patent were granted to him by.
the Dominion of Canada. The three partners were
severally possessed of equal shares or interest in the
said letters patent. On the 2nd of October, 1885, the
defendant met for the first timme Marshall and Philp in
‘Winnipeg, in the Province of Manitoba, and was there
induced by them to purchase from Philp two-twelfths

(1)*10 Hare 493. (2) L. R. 9 Ex. 191,

MoRAE
v,

Gwyﬁne J.
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of his share, and from Marshall one-twelfth of his share,
in the said patents and patented articles. The deed
from Marshall to the defendant, bearing date the 5th
of October, 1885, has been produced, and thereby it
appears that Marshall assigned and transferred to the
defendant, his executors, administrators and assigns a
full absolute one-twelfth interestin and share of three
several letters patent for the said crimping machine and
the improvements made therein (previously recited
in the deed of assignment), and all other patents that
may have been issued in respect of such improvements,
and the inventions and improvements to which the said
letters patent refer and in all rights and benefitsheld and
enjoyed by the said Marshall or to which he is or may
become entitled under said letters patent or any other
or future letters patent that have been or may be issued
for improvements in said invention. On the 21 October,
1885, this assignment appears to have been duly
registered in the patent office of the Dominion of Canada.
On the 80th October the defendant met Marshall by
appointment at the city of Hamilton, and then learned
that the said partnership so trading as aforesaid under
the name, style and firm of “The Marshall seamless
boot and shoe manufacturing company,” at Hagersville
had become insolvent, and that the firm on the 22nd
of October had made an assignment of all their estate
and effects to one Lamb in trust for the benefit of their
creditors. Besides the letters patent for the said crimp-
ing machine and the said improvements made therein
granted by the Dominion of Canada, the said Mar-
shall had obtained letters patent in the United States
for the said crimping machine and the said improve-
ments made therein, and also in Great Britain. The
defendant made an offer to the assignee for the whole
property and stock in trade of the partnership including
the interest and rights of all the partners severally and
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respectively held by them in all the letters patent 1891
granted for the said crimping machine and the im- McRag
provements therein. In order, asit would seem, to give MAqu;&ALL. .
effect to this offer, Marshall and Philp and Mary Jane —
Thompson executrixof the said Alexander W. Thompson. ngn_e J.
who had died in the month of August previously, ex-
ecuted a deed bearing date the 28th of November, 1885,
whereby, after reciting that on the 22nd October, 1885,
Marshall and Philp had made an assignment to Lamb
for the benefit of the creditors of the firm, and that
doubts had arisen as to whether the interest of Mar-
shal and Philp in the several letters patent set out in a
schedule annexed to the deed had passed under the
said assignment, and that it had been agreed by and
between the several parties to the deed now in recital
that Marshall, Philp and Mary Jane Thompson, execu-
trix of the said Alexander W.Thompson deceased,should
execute an assignment of all their respective interests
in said letters patent to the said Lamb,it was witnessed
that the said Marshall, Philp and Mary Jane Thomp-
son, as such executrix, did thereby grant, bargain,
sell, assign, transfer and set over all their respective
interests in the said letters patent particularly enumer-
ated in said annexed schedule unto the said Lamb,
in trust for the creditors of the said Marshall, Philp
and Thompson deceased; formerly carrying on business
in partnership together under the name and style of
“ the Marshall seamless boot and shoe manufacturing
company.” The assignee Lamb, under the authority
of this deed, sold, assigned and transferred the whole
estate and stock in trade of the said partnership firm,
together with said absolute interest in the said letters
patent so conveyed to Lamb, unto the defendant who
thereupon became the absolute owner thereof for his
own benefit, for good, full and valuable consideration
paid by him therefor. The letters patent enumerated

3 . '
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in the schedule annexed to the deed were nine in
number, all of them being for the said crimping ma-
chine or for ‘improvements therein and thereto made
by Marshall, one of which letters patent was granted
in Great Britain, four by the Dominion of Canada, and
four by the United States of America, of which latter
one was issued to the said -Alexander W. Thompson
deceased. - Immediately upon the defendant so acquir-
ing the absolute interest in the said letters patent he
employed Marshall to carry on the boot and shoe
manufacturing business for him until the 2nd of Feb-
ruary, 1886, when Marshall having alleged that he had
made some further improvements in the said crimping
machine an agreement was executed by and under
the hands and seals of Marshall and the defendant
whereby after reciting among other things that the
defendant was the owner of the said letters patent of
invention (a list of which was annexed to the deed) under
and by virtue of certain . assignments thereof which
had been duly registered, and that the said Marshall
had made certain improvements in the said patents of
invention, and that the defendant had agreed to em-
ploy the said Marshall for the purpose of demonstrating

- and placing the said patents of invention granted, and

all such as are hereafter granted, upon the market for the
purpose of sale in such manner as the defendant should

deem most advantageous, he, the said Marshall, cov-

enanted that he would at the request of the defendant
apply and petition for, and take such steps as might
be necessary for obtaining, letters patent in all such
countries as the defendant should deem advisable, and
at the cost, charges and expenses of the defendant, and
that he should also, as speedily as might be after the
date of the said agréement, apply for said petition or take
such steps as might be necessary for obtaining letters
patent for the said alleged improvements he had made
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inthe said crimping machine in all such countries asthe 1891
defendant might deem advisable, all fees, costs, charges MoRam
and expenses in connection with the obtaining of such \; =
letters patent being borne by the defendant; and that —
upon such letters patent being granted he would Gwy_lf_e 7.
assign them to the defendant; and it was. expressly
provided that the defendant should have exclusive
control and management of all matters in connection
with the said patents, and that the said Marshall
should be simply the defendant’s agent for the pur-
poses aforesaid. And the said Marshall covenanted to
devote his whole time and attention to the business of
the defendant, and that he should not J directly or
indirectly engage in any other business, occupation or
employment, and that he should be faithful to defend-
ant in all his transactions and dealings, and should
from time to time consult him in all matters in any
way appertaining to the said patents or any of them.
And the defendant by the said deed agreed to employ
Marshall for the term of two years from the date of the
said deed, for the purpose of demonstrating and plac-
ing the said patents ot invention granted, or to be
granted, on the market on the following terms, namely,
$100.00 per month to be paid to the said Marshall dur-
ing the said term and his actual travelling expenses -~
and board and twenty per cent of the actual net pro-
fits that should be derived in any way whatsoever
from the sale or otherwise of the said patents of inven-
tion. And finally it was agreed by and between the
said parties to the said deed that the defendant should
be the absolute judge as to the manner in which the
plaintiff Marshall should perform his duties under
the said agreement, and should have the right at any
time to dismiss him for incapacity or breach of duty,
and that in such event the plaintiff should only be
entitled to be paid his salary up to the time of such

3%
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dismissal, and should have no claim whatever against
the defendant.

This deed, as it appears to me, is plainly framed:
upon the assumption that the defendant, as pur-
chaser of the absolute rights of Marshall, Philp
and Thompson in the letters patent already issued for
the crimping machine, and for improvements made
thereto by Marshall, of which the deed recites that
the defendant is the owner, was also entitled to the
benefit of the further improvement in the machine
alleged by Marshall to have been made by him but
not yet patented ; and there can, I think, be no doubt
that, in point of fact, the defendant was so entitled to
this extent and in this sense, that as the improvement
was alleged to be in the patented ‘machine, of which
the defendant was then the acknowledged owner, the
plaintiff adversely to the defendant could have had no
enjoyment of letters patent for such improvement. The
alleged improvement in the patented machine, of which
the defendant was the owner, if patented by Marshall
would not have enabled him to make any use of the
defendant’s patented machine; and as the alleged im-
provement was in that machine itself such improve-
ment of itself, apart from the machine, would have been
useless ; and the use of it by Marshall in connection
with the defendant’s patented machine would have
been an infringement of the defendant’s rights in
the patented machine of which he was the acknow-
ledged owner by assignment from Marshall, so that
Marshall could have had no beneficial enjoyment of
his newly alleged improvement during the currency
of the letters patent assigned to the defendant. Ex
parte Fox (1). Such being the position of the
parties Marshall, by the deed of the 2nd February,
1886, agrees to apply for letters patent for his

(1) 1 Ves. and Bea. 67.
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alleged improvement, not for himself and his own
benefit, but for the defendant and simply as his agent,
and at his request, and at his costs, charges and
‘expenses, and only in such countries as he shall direct,
and the defendant agrees to employ Marshall to devote
his whole time and attention in the business of the
defendant for the purpose of demonstrating and placing
the said patents of invention upon the market, and
agrees to pay Marshall certain specified remuneration
for the services to be rendered by him, consisting
partly of a determined sum per month besides his

87
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Gwynne J.

actual travelling expenses and board and partly of an .

undetermined sum of 20 per cent. of net profits,such part
being conditional upon there being’ any such profits,
but the whole of such payments, both the determined
or fixed sum and the conditional, being by way of
remuneration only for the services to be rendered by
Marshall during the period for which he was to be
employed, namely for two years, subject to express
provision that the defendant should be the absolute
judge of the manner in which the plaintiff should per-
form the duties of his said employment, and should
have the absolute right to dismiss the plaintiff at any
time for what the defendant should consider to be in
breach of the plaintiff's duty in the rendering the ser-

vices required of him. This, as it appears to me, is

the manifest construction of the contract, and it gave
in plain termsan absolute right to the defendant to de-
termine the employment whenever the plaintiff should
fail to give the defendant satisfaction as to the man-
ner in which the plaintiff performed the services
required of him, without specifying any particular act
or default which failed to give satisfaction. To use
the language of Jessel M. R. in Russell v. Russell (1)
which is the onlyone of the above cases which appears
to me to apply to and govern this case:

(1) 14 Ch. D. 481.
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Itis open to the defendant to say to the plaintiff I am not satisfied
with the manner in which you discharged the duties required of me,
and there is an end of it.

In the event of the defendant exercising such his
right to dismissal it was expressly agreed that the
plaintiff should have no claim for anything whatever
save only payment of his salary under the agreement
up to the time of such dismissal, and this, in my
opinion, determines the plaintiff’s claim as well for that
portion of the remuneratlon agreed to be paid to him
which was conditional upon there being net profits, as
for the fixed sum agreed to be paid monthly. Turning
now to the plaintiff’s statement of claim we find that
he rests his claim for relief : .

1st. Upon the allegation that the agreement does
not contain the true agreement between the parties,
and he states what he alleges was the true agreement,
and prays that the deed may be reformed ; butin this
contention the plaintiff wholly failed. for he admitted
that the agreement had been read to him, that he ob-
jected to the clause relating to dismissal, but that the
defendant said that if he, the plaintiff, would not sign’
the agreement as it was, he would have nothing more
to do with it. He admitted that, upon this, he signed
the agreement with full knowledge of the terms
of the clause as to dismissal, and although he thought
it a very arbitrary clanse and that he thought he was
wrong in signing it, and although he made no re-
monstrance against his dismissal, he thirteen months
afterwards brings this action in which, without any
averment that he has always been ready and willing
since the disrhissal to render the services he had agreed
to render, he complains :

2. That the defendant dismissed him wrongfully and
unlawfully, and without any just or sufficient cause ;
and he claims a right in law to obtain the whole bene-
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fit of the employment as if he had continued rendering 1891
services to the satisfaction of the defendant during the MoRaz
whole term of the two years. MARSHALL.

That the agreement is not one in the nature of a ——

co-partnership interest in the letters patent granted Gwynne J.
for the crimping machine and for the improvements
made therein there can be, in my opinion, no doubt.
It was simply a contractof employment of the plaintiff
by the defendant to render certain services to the
defendant in the business of the latter, for which
services the;defendant agreed to give to the plaintiff a
stated remuneration, partly fixed and determined,
partly undetermined and conditional upon there proving
to be a net profit accruing from the business, and he
agreed that the employment should coniinue for two
years, subject to the condition that the defendant
might at any time dismiss the plaintiff if he should
fail to perform the services required of him to the
defendant’s satisfaction, and that upon such dismissal
the plaintiff’s claim upon the defendant for every part
of the remuneration agreed to be paid should cease
and determine. This may have been, as the plaintiff
" admits he thought it was when he signed the contract,
an arbitrary clause; with that the conrt has nothing
to do; arbitrary or not arbitrary it is the contract of the
parties that it should have effect.

But whatever be the true construction of the contract,
Russell v. Russell (1) and the language of the learned
Master of the Rolls there commenting upon Blisset v.
Daniel (2) and Wood v. Woad (3), is conclusive, in my
opinion, that the present case was not at all onein which
ajudge has any right to inquire whether the defendant
had or had not sufficient cause for exercising the power
of dismissal, which by the contract was submitted to

(1) 14 Ch. D, 471 ' (2) 10 Hare 493,
(1) L. R. 9. Ex, 191. -
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1891  his sole absolute judgment and discretion; and
MRar even if mala fides counld be a matter to be inquired
Maneuars, into and passed upon in a case of dismissal under
— acontract in the terms in which the present is,
Gwynne I none was suggested in the statement of claim, or in
point of fact, at all ; nor did there appear to be any
ground upon which such a charge could be rested.
The learned judge who tried the case was of opinion
that even if the point was open to him to decide there
was no evidence to justify his arriving at the conclu-
sion that the defendant acted otherwise than with the
most perfect good faith in exercising the power of
dismissal vested in him by the contract. The learned
Chief Justice of the Court- of Appeal has taken the
same view of the evidence, in which, also, I must
say that I entirely concur. The appeal therefore must,
in my opinion, be allowed with costs, and judgment
entered for the defendant in the court below dismiss-

ing the plaintiffs’ action with costs.

ParrErsoN J.—I agree with his lordship the Chief
Justice of Ontario that the dismissal of the plaintiff
under the tenth clause of the agreement did not work
a forfeiture of his interest in any profits that might
happen to be made by means of the patents, but that
it only cut short the two years’ engagement, and that
his dismissal without previous notice and without any
form of judicial trial was justified by the tenth clause
Upon the law bearing on the constriction of the
power given by the clause I have nothing to add to
what has now been said by his lordship the Chief
Justice and by my brother Gwynne. The divisional
court made an order for an account consequent upon
their finding that the dismissal was wrongful. That
order ought not now to stand. No case is made for it.
I concur with Mr. Justice Osler's remarks on that
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subject. The fourth clause of the agreement, as I 1891
understand it, gives the plaintiff an interest in poten- McRag
tial net profits. Reading the whole agreement I am M ARSHALL.
inclined to the view that only the profits made in the —

first two years are intended. The order for an account Fatterson J.
is not so limited, but I take it that a demand for an
account before the.end of two years,—this action being
brought within the two years—is premature. The
only part of the plaintiff’s judgment which he can
plausibly expect to retain, after our decision that his
dismissal was warranted by his contract, is the abstract
declaration that he has an interest in the profits. But
we cannot declare that interest without defining it,
and I am not prepared to affirm it to the extent affirmed
by the divisional court. The plaintiff has not given
us the assistance of any argument in support of his
contention. The learned judge who tried the action
declined, for reasons that seem to me to be good rea-
sons, to entertain the question, and confined his judg-
ment to the charge of wrongful dismissal. The plaintiff
now fails, as he failed at the trial, upon that charge
which was his main ground of action, and I think our
proper course is simply to restore the judgment given |
at the trial, which dismissed the action with costs, and

- to allow the appeal with costs.”

’ Appeal allowed with cosls.
Solicitors for appellant : Walker, Scott. & Lees.

Solicitors for respondent : Carscallen & Cuhill.




42

1890

*Nov. 18.

1891
*Feb. 26,

SUPREME COURT OF CANADA. [VOL. XIX.

C. F. BLACHFORD (PLAINTIFF)........... APPELLANT;

AND
DAME JESSIE McBAIN =ET VIR
(DEFENDANTS) -.eevvvvrnennnnn. eeene RESPONDENTS.

ON APPEAL FROM THE COURT OF QUEEN’S BENCH FOR
LOWER CANADA (APPEAL SIDE).

Appeal—Title to land—Supreme and Ezchequer Courts Act, sec. 29 (b.)

In an action brought before the Superior Court with seizure in recap-
tion under arts. 857 and 887 C. C. P. and art. 1624 C. C. the
defendant pleaded that he had held the property (valued at over
$2,000) since the expiration of his lease under some verbal
agreement of sale. The judgment appealed from, reversing the
judgment of the Court of Review, held that the action ought to
have been instituted in the Cirenit Court. On appeal to the
Supreme Court,

Held, that as the case was originally instituted in the Superior Court
and that upon the face of the proceedings the right to the pos-
session and property of an immoveable property is involved, an
appeal lies. Supreme and Exchequer Courts Act, see. 29 (b) and
secs. 28 and 24. Strong J. dissenting. ’

MoTION to quash appeal for want of jurisdiction.

The following is the judgment of the Registrar in
Chambers upon the application on behalf of the plain-
tiff to give security for costs and for leave to appeal
from the judgment of the Court of Queen’s Bench:—

“ This was an application by Mr. Duclos on behalf of
the plaintiff Blackford, to have the security required
to be given by sec. 46 of the Supreme ‘and’ Exchequer
Courts Act approved and an appeal thereby allowed
from a judgment of the Court of Queen’s Bench for
Lower Canada (Appeal side) rendered on the 22nd of
September last, dismissing the plaintiff’s action with
costs.”

*PrESENT :(—Sir W, J, Ritchie C.J., and Strong, Fournier, Tascher-
eau and Patterson JJ.
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“The plaintiff by his declaration, dated the 6thSep- 1890
tember, 1889, alleges in substance that he leased to the Bracrrorp
defendants a certain lot of land (describing it) for one -
year from the 1st May, 1888, at a rental of $188 per —
annum, payable monthly, in instalments of $11.50 each;
that the lease terminated on the 1st May, 1889, but
the defendants remained in possession and continued to
use and occupy said premises against his will and
consent and refused to vacate said premises, although
duly notified todoso; thatthe defendants are indebted
to plaintiff in the sum of $46 for the use and occupation
of the premises for the months of May, June, July and
August then last past. The plaintiff prays that a writ
of saisie gagerie in ejectment issue, that defendants be
condemed to pay to plaintiff the said sum of $46
with interest, that the lease shall be declared to have
terminated on the 1st May, 1889, and that the defend-
ants be condemned to give up and forthwith deliver to
the plaintiff the said premises, failing which that they
may be ejected and plaintiff put in possession—the
whole with costs.” .

“The defendant Dame Jessie McBain pleads to the
action, denying that she holds the premises by virtue
of the lease but under circumstances after set out;
alleging that she had always been willing to pay for
the use and occupation of the premises the sum of $46,
which she brings into court and is willing the plaintiff
should take upon discontinuing his action. She thén
sets out at considerable length that the plaintiff on or
about the 8rd May then last ‘agreed to sell and did in
fact bargain, sell and convey over’ to one Peter
McFarlane the premises in question for $2,750 upon.
the terms she mentions ; that it was agreed between
the plaintiff and said McFarlane that a regular notarial
deed of sale should be drawn, and the said McFarlane
thenceforth considered as proprietor of said premises ;
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that the plaintiff and McFarlane in the presence of a

BLAGHFORD notary stated the agreement and instructed him to

v.
McBaixw.

draw a notarial deed of sale ; that previous thereto, to
wit the latter part of April then last, the defendant
had agreed with McFarlane, that if said McFarlane
should succeed in purchasing the property for anything
under $2,800 she would pay him (McFarlane) for
it said sum ; that after the arrangement between plain-
tiff and McFarlane, to wit on the 8rd of May then last,
the said McFarlane after mentioning his agreement
with the plaintiff, did ‘agree to. and in fact bargain,
sell and transfer and make over to her the said defend-
ant,’ the said property upon certain terms she sets forth ;
that it was agreed between her and McFarlane that a
regular deed of sale should be drawn the ensuing
week simultaneously with the deed from plaintiff to
McFarlane, and that the terms and conditions were to
be the same as those between plaintiff and McFarlane
save as to price ; that she paid said McFarlane $100 on
account of the price ; that it was agreed between her
and McFarlane that she should remain in possession

- as proprietor ; that relying upon McFarlane’s promise

she remained in possesion ; that when the plaintiff
demanded possession on the 1st May, 1889, she notified
McFarlane, who said he would hold her to her bargain,
and also the plaintiff to his bargain; that on the Tth
of May McFarlane through a notary put plaintiff en
demeure to carry out his agreement, and notified him
he would hold him responsible for the breach of it,
inasmuch as he had entered into negotiations with
others for its sale; meaning to refer thereby to defend-
ant ; that the said McFarlane has wholly failed to
carry out his agreement with her. notwithstanding a
notarial protest on her part, and the plaintiff has wholly
failed to carry out his agreement with said McFarlane ;
in fact that they are acting in concert, at the instigation
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of enemies of the defendant, to annoy the defendantby 1890
refusing to carry out their respective agreements ; that BLA\(;;I;ORD
the defendant does not hold under the lease, but under MCBAIN
the conditions set out, which the plaintiff knew, and —
that the proceedings taken were only taken to annoy
and harass her, for which she reserves a recourse in
damages and prays acte of her tender of the $46, and
the dismissal of the plaintiff’s action with costs.”

“On the 9th of October, 1889, by consent and under
reserve of all plaintiff’s rights, the $46 were taken out
ofthe court. The case came before Mr. Justice Belanger
of the Superior Court, when the defendants raised the
objection that the Superior Court had no jurisdiction,
inasmuch as the case came within art. 887 of the C. C.
Proc., and the claim of the plaintiff was limited by his
declaration to $46, by reason whereof his demand and
action came within the jurisdiction of the Circuit
Court and the jurisdiction of the Superior Court was
ousted. This objection was sustained by the Super-
ior Court but the judgment of that court was
reversed by the Court of Review (Gill, Tait and
Tellier JJ.) on the grounds that the principal de-
mand of the plaintiff was to obtain possession of his
immovable property, not by rescinding the lease,
but because the lease had terminated, and the claim
for $46 was only an accessory, and that the juris-
diction of the tribunal is determined as well by the
annual value of the immovable as by the fact that-
it was sought to obtain possession of the immovable
andthat such annual value exceeding $100 the Superior
Court had jurisdiction.”

“ This latter judgment was reversed in appeal, and
the plaintiff seeks to appeal to the Supreme Court of
Canada.” ,

“ Mr. Archibald Q. C.showed cause against.the appli-
cation and referred to article 887 of the C.C.P., Revised
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Statutes P.Q., p. 727, vol 2, and contended that the case

Bracarorp did not come within section 29 of the Supreme and

McBamy, LXchequer Courts Act, because the question of the title

to the property was not really in issue, that the plea of
the defendant was clearly demurrable and could not
in the form of action taken by the plaintiff be enter-
tamed, that the plaintift ought to have brought his
action in the Circuit Court, and if the Superior Court
had no jurisdiction to entertain it this court had none,
because the action to be appealable must originate
legally in a Superior Court. He took no objection to

.the appeal on the ground that the judgment sought to

be appealed from was not a final judgment.”

“ Mr. Duclos, for appellant, contended that the action
was properly brought in the Superior Court, for the
reasons given in the Court of Review, and that if not
originally properly brought in that court the plea of
the defendant gave jurisdiction to that court, and that
the title to the property was clearly in question. He
filed and read four affidavits to show that the property
was of a greater value than $2,000.”

“In my opinion the order for the approval of the
security should go. The action, rightly or wrongly,
has originated in a Superior Court; the question in con-
troversy on the face of the pleadings (asto the validity
of the defendants’ plea I do not consider it necessary
to express an opinion) seems to me to involve the
right to the possession and property of the immovable
specified in the plaintiff’s declaration and the defend-
ants’ plea : the value of the property has been shown to
be over $2,000, and as to whether the action was
properly originated in the Superior Court or not is the
question and the only question which has so far been
considered by the courts, and this question I consider
I should not express an opinion upon but should leave
to the Supreme Court to decide. In these circumstances
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I think the security should be allowed. The respond- 1891
ent whose duty it is to move to quash for want of Bracmrorp
jurisdiction at the earliest opportunity, if he remains McBazx.
of the opinion that no jurisdiction exists, will be able —
to bring the question before the full court at its
~ approaching session ; the delay incurred will be trifling,
and in the meantime he will have the benefit of the
security offered by the appellant.”

The respondent thereupon moved to have the appeal
quashed for want of jurisdiction.

Archibald Q.C. for respondent ;
Duclos for appellant.

Sir W. J. RircHie C. J.—This action was brought
in the Superior Court and it is quite clear that a
question involving the title to lands is raised by the
pleadings and therefore section 29 (b) Supreme and
Exchequer Court Act applies and the court has
]ur1sdlct1on -

STRONG J.—There are two distinct questions of
jurisdiction involved in this case, but one only
of these is raised by the present motion to quash the
appeal. All we have to determine at present is whether
this court has jurisdiction to entertain the appeal,
assuming thatthe Court of Queen’s Bench had jurisdic-
tion, though it is manifest that if the appeal should
proceed to a hearing the first question to be decided
will be that as to the correctness of the judgment of
the Court of Queen’s Bench which dismissed the ap-
peal to that court for defective jurisdiction. Our deci-
sion of this motion must depend on whether we can
hold this to be an action of which under clause 29 (d)
of the Supreme and Exchequer Courts Act the Supreme
Court can take cognizance. In other words whether
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we can say that this action, instituted in the Superior

Bracrrorp Court for the District of Beauharnois, involved any

V.
McBAIN.

Strong J.

question “relating to the right to any fee of office, duty,
&c., payable to Her Majesty, or any title to land or
tenements, annual rents, or such like matters or things
where rights in future might be bound.”

The action is one of ejectment by which a landlord
seeks to expel his tenant, the lease having expired. It
is a personal and in no sense a real action. It has for
its object to compel the tenant to perform his personal
obligation, growing out of the contract of lease, to
deliver up the premises to the landlord at the expira-
tion of the term. That being so, no question of title
to lands appears upon the record at all. It is true
that the tenant has pleaded an exception which on
the face of it is absurd and utterly untenable, setting
forth some verbal agreement for the sale of the pro-
perty by the landlord to a third party who has, it
is pretended, verbally agreed to re-sell to theappellant,
but this for obvious reasons can have no influence in
conferring jurisdiction. It is, therefore, impossible to
refer the claim of the appellant to have his appeal
entertained by this court to any positive enactment of
the statute and in default of that the appealis entirely
unwarranted. ,

The judgment in the court of first instance holding
that the original jurisdiction was in the Circuit Court
exclusively and quashing the action for that reason
was reversed by the Court of Review, but restored by
the Court of Appeal ; if we allow the appeal to pro-
ceed that will be the preliminary question which we
shall have to decide on the hearing, but I think that
question cannot arise unless the appeal is admitted,
and, therefore, I forbear from expressing any opinion
on it now as it would be premature to do so. There-
fore, exclusively upon the ground that this court has
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no jurisdiction, even supposing that the Court of 1891
Queen’s Bench was wrong in determining that that Bracarorp
court had none, I am of opinion that the present Mc]g:uN

appeal must be quashed. —_
' Strong J.

FourNigr J—L’appelant, demandeur en cour infé-
rieure, avait poursuivi les intimés pour se faire rendre
la possession d'un immeuble qu’il leur avait loué et
qu’ils détenaient aprés Pexpiration du bail. Il réclamait
$46, valeur de T'occupation aprés l'expiration du bail,
et il concluait en outre & ce que.les intimés fussent
évincés de la propriété et & en é&tre mis en possession
lai-méme.

Unes premiére action prise 4 la cour de Circuit, dans
laquelle ne fut pas soulevée la question de juridiction,
fut renvoyée a la forme. Dans la présente action devant
la cour Supérieure, il ne fut pas fait objection a la juri-
diction par les parties, mais la cour se déclara d’elle-
méme sans juridiction sur le principe que l'action
n'etait que pour $46. (’est devant la cour de Circuit
qu'elle aurait dd étre portée. La cour de Revision fut
unanime & renverser ce jugement.

En appel, la cour du Banc de la Reine, considérant
qu'il n'était réclamé que $46, la cour de Circuit avait
seule, et 4 'exclusion de la cour Supérieure, juridiction
pour entendre et décider cette cause, cassa le jugement
de la cour de Revision.

A Tappel de ce jugement devant cette cour les
intimés ont fait motion pour faire renvoyer I'appel
pour défaut de juridiction.

La premidre question & décider est de savoir quelle
est la nature de la demande. Le butévident du deman-
deur est de rentrer en possession de son immeuble que
les intimés détiennent malgré lui depuis I’expiration
du bail. Sa demande de $46 pour la valeur de I'occu-

" pation depuis l'expiration du bail est indépendante de
4
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la demande de possession de la propriété, tellement

~\

BLACHFORD quil pouvait renoncer & cette partie de sa demande,

McBAIi\r

Fournier J.

—

— sans que ses contentions au sujet de la possession de

la propriété en fussent affectées en aucune maniére.

Si la demande avait été seulement pour la possession
de la propriété, dont la valeur reconnue dépasse $2,000,
elle efit été certainement bien portée devant la cour
Supérieure; comment peut-il se faire que parce qu'il
demande en outre de la propriété elle-méme, la somme
de $46, le montant de sa demande puisse étre considéré
comme diminué et tombé dans.la juridiction de la cour
de Circuit.

Comme le prouve le plaidoyer des intimés, toute la
contestation entre les parties est au sujet de la possession
de la propriété, et nullement quant aux $46 qui ont été
déposées en cour et retirées par le procureur de 'appe-
lant. La seule question quireste 3 juger entre les parties
est celle de la propriété de I'immeuble en question en
cette cause soulevée par le plaidoyer des intimés. Elle
était évidemment de la juridiction de la cour Supé-
rieure. Comme il est admis que la valeur de la propriété
est au dela de $2,000, et que la contestation entre les
parties est au sujet du titre de cette propriété ; pour ces
deux motifs la cause est appelablea cette cour en vertu
des sections 24, 28 and 29 de 'acte de la Cour Supreme.

En conséquence je suis d’avis de renvoyer la motion
avec dépens.

TascHEREAU J.—This case comes up on a motion to
quash the appeal for want of jurisdiction. That motion
must be refused. The jurisdiction of this court on the
case is beyond controversy.

The appellant instituted an action with seizure in
recaption in the Superior Court, at Beauharnois, under
the lessor and lessee articles of the Code of Procedure
and Article 1624 of the Civil Code, alleging that he had
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leased a certain property to the defendants, and that 1891
though the said lease had expired yet the defendantsBracrvorp
refused to quit the premises and continued in possession MoB AN,
thereof. —_
The declaration concludes by asking that the defen- Tascherean
dants be condemned to pay $46 for their use and occu- —
pation since the expiration of the lease, and that they
be ordered to give up and deliver the said premises to
the plaintiff.
The defendants met that action by a plea in which
they allege in substance that at the expiration of their
lease the plaintiff' sold or agreed tosell the premisesin
question to one McFarlane, who on the same day sold
“the same to them, the defendants, and that they now
occupy and hold the said premises, as full owners
thereof.
The Superior Court, at Beauharnois, declared itself
incompetent ratione materie upon grounds with which
we have now nothing to do, and dismissed the action.
The Court of Review reversed that judgment, but the
Court of Appeal restored the Superior Court’s judg-
ment and dismissed the plaintiff’s action. From this
judgment the plaintiff now appeals. Now, to ascertain
whether the appeal lies or not, it is not to Articles 887
and 888 of the Code of Procedure that we haveto refer;
neither have we on this motion, in the least degree, to
go into the merit ofthe question of jurisdiction between
the Superior Court and the Circuit Court raised in the
case, and upon which the appeal is taken. All we
have to do, to ascertain our own jurisdiction, is to refer
to section 29 of the Act under which this court sits.
Now, that section, coupled with sections 24 and 28,
clearly enacts that as to the Province of Quebec, an ap-
peal lies from all final judgments of the Court of Queen’s
Bench, in actions, suits or causes originally instituted

in the Superior Court wherein the matier in contro-
4%
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versy relates to any title to lands or tenements where
the rights in future might be bound. Now, this is an
appeal from a judgment of the Court of Queen’s Bench.
It is in an action originally instituted in the Superior
Court, and the matter in controversy clearly relates to
the title to this land or tenement, and the case is one
where the rights of both parties in future might be
bound. Darling v. Ryan (1); Bank of Toronto v. Le
Curé, etc. (2); Gilmanv.Gilbert (3); Chagnon v. Normand
(4). The respondent contends that the action was
wrongly taken in the Superior Court, that the Circuit
Court only had jurisdiction. That may be or not. We
shall decide that when we come to hear the appeal.
For the present it is sufficient that it is in fact in- °
stituted in the Superior Court to give us jurisdiction ;
and I do not see how the respondents, who asked by
their plea that the appellant’s claim to the possession
of these premises be dismissed on the ground that the

. appellant has parted with the title thereto, and that

they, the respondents, now are full owners thereof,
can contend on their motion to quash this appeal that
the matter in controversy does not relate to the title to
this property, and is not one where theirrights in future
and the appellant’s rights in future might be bound.

PaTTERSON .T . concurred with Taschereau J.
Motion dismissed with costs.

Solicitors for appellant : MecCormick, Duclos & Mur-
chison.

Solicitors for respondents: Archibald & Foster.

(1) Cassels’s Dig. p. 254. (3) 16 Can, S.C.R. 189.
(2) 12 Can. 8.C.R. 25. (4) 16 Can. S.C.R. 661.
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'THE MERCHANTS BANK OF HALI-

N . 1890
FAX (PLAINTIFF) ... ccvceivinreneniiinnene PPELLANT ; *OoL95.99
.28,20.

ARD 1891

CHARLES B. WHIDDEN (DEFENDANT)..RESPONDENT. &Y 12
ON APPEAL FROM THE SUPREME COURT OF NOVA SCOTIA.

Bank—Agent of—Faxcess of authority—Dealing with funds contrary to
instructions—Liability to bank—Discounting for his own accommoda-
tron—DPosttion of parties on accommodation paper.

K., agent of a bank and also a member of a business firm, proeured
accommodation drafts from a customer of the bank which he dis-
counted as such agent and, without indorsing the drafts, used the
proceeds, in violation of his instructions from the head office, in
the business of his firm. The firmn, having become insolvent,
executed an assignment in 1rust of all their property by which
the trustee was to pay “all debts by the assignors or either of
them due and owing or accruing or becoming due and owing ” to
the said bank as first preferred creditor and to the makers of the
accommodation paper, among others, as second preferred creditors,
The estate not proving sufticient to pay the bank in full a dispute
arose as to the accommodation drafts, the bank claiming the right
to disavow the action of the agent in discounting them and appro-
priating the proceeds in breach of his duty as creating a debt due
to it from his firm, the makers claiming that they were really
debts due to the bank from the insolvents. In a suit to enforce
the carrying out of the trusts created by the assignment.

Held, affirming the judgment of the court below, Gwynne J. dissent-
ing, that the drafts were * debts due and owing ” from the insolv-
ents to the bank and within the first preference created by the
deed.

Per Ritchie C. J.—K. procured the accommodation paper for the
sole purpose of borrowing the money of the bank for his firm and
when the firm received that money they became debtors to the
bank for the amount.

Per Strong and Patterson JJ.—That the agent being bound to account
to the bank for the funds placed at his disposal he became a debtor

PrEsENT.—Sir W. J. Ritchie C.J. and Strong, Fournier, Taschereau,
Gwynne and Patterson JJ.
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1890 to the bank, on his authority being revoked, for the amount of
Tom these drafts as money for which he had failed to account. Whether
MERCEANTS ornot the bank had a right to elect to treat the act of the agent
Bank as a tort was not important as in any case there was a debt due.

oF Harrrax . .
o, Per Gwynne J.—The evidence does not establish that these drafts were
WHIDDEN. anything else than paper discounted in the ordinary course of

banking business, as to which the bank had its recourse against all
persons whose names appeared on the face of the paper and were
not obliged to look to any other for payment.

APPEAL from. a decision of the Supreme Court of
Nova Scotia afirming the judgment for the defendant
at the trial.

The defendant is assignee for a firm called King
Bros. & Co. under a deed of trust for the benefit of
creditors in which the plaintiff bank is first preferred
creditor and the defendant one of the second. The suit
was brought to compel the defendant to carry out the
trusts created by the deed.

Thomas M. King, a member of the firm of King Bros.
& Co., was agent of the plaintiff bank at Antigonish,
N.S,, at which agency the firm had a line of discount.
The said T. M. King obtained from the defendant his
indorsement to certain drafts on one Thompson, and
without said drafts being indorsed by him or "his firm
the said King, as agent of the bank, discounted them
and applied the proceeds to the use of his firm, al-
though their line of credit at the agency of the bank
had for some time prior to this been exceeded. It is
in respect to these accommodation drafts that the con-
test in this case has arisen.

The assets of the estate of King Bros. & Co. were
not sufficient to pay the bank as first preferred creditor
even if these drafts are not included in the bank’s
claim. It is contended, therefore, for the plaintiff, that
the drafts do not constitute debts due from King Bros.
& Co. to the bank, the name of the firm not appear-
ing thereon, and the transaction on its face being an
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ordinary discount for the benefit of the defendant. 1890
The contention against this is that King Bros. & Co.  Tagm
having received the money of the bank procured by ME%‘;%;MS
the discount of the drafis are liable to repay it as aorHairax
debt due from them. The sole question, therefore, ngbmiu
was : Did this transaction create a debt due from King —
Bros. & Co., or any member of that firm, to the plaintiff
bank for the amount represented by these drafts?

The learned judge before whom the case was heard
decided this question against the contention of the
bank and gave judgment for the defendant. His de-
cision was affirmed by the Supreme Court of Nova
Scotia sitting en banc. From the decision of the full
court the plaintiff brought this appeal.

Henry Q.C. and Ross Q.C. for the appellant. There
was no contract between King and the bank. Bank
of Upper Canada v. Bradshaw (1).

If King committed a wrong agaiﬁst the bank de-
fendant must prove damages. In such case, also, to
compel the bank to treat the transaction as a contract
would be to deprive them of the right to treat it as a
tort.

The bank never exercised their option of treating it
as a debt due from King. Brewer v. Sparrow (2);
Story on Agency (3).

The remedy of a cestui que trust against the trustee,
or of a principal against his agent, for breach of duty
must be by an equitable action for an account.

W. Cassels Q.C. and W. B. Ritchie for the respon-
dent. King always treated these drafts as debts due
to the bank and the indorsements as collateral.

The deed provides for paymeﬁt of all debts due the

+ (I)L.R.1P. C. 479.° (2) 7 B. & C. 3I0.
(3) 9 ed. sec. 291.
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bank. As to construction of word “ debts” see Flint
v. Barnard (1) ; Gwatkin v. Campbell (2).
The bank has dealt with the drafts as King’s paper.

oF Havrrax See Oriental Financial Corporation v. Overend, Gurney

v g 0,

WHIDDEN.

& Co. (8).

The defendant was only a surety for King to the
bank. See Bechervaise v. Lewis (4).

The question of election does not arise in this case
Phillips v. Homfray (5).

The learned counsel also cited Gray v. Seckham (6) ;
Ezxz parte Twogood (7) ; Ex parte Rhodes (8); Dudley
Bank v. Spittle (9) ; Dresser v. Norwood (10) ; Ramshire
v. B)lton (11); Holt v. Ely (12) ; Bishop v. Bayly (13).

Henry Q.C. in reply. Defendant cannot be treated
as a surety. King simply borrowed the money from
defendant using the bank funds for the purpose.

As agent of the bank King never assumed to lend
money to himself.

The bank had a right to treat the matter as a wrong
committed by King of which right they would be de-
prived by regarding it as a debt.

Sir W. J. Rircaie O.J.—King being agent of the
plaintiff, the Merchants Bank, and also a member
of the firm of King Bros. & Co., discounted for
the: benefit of that firm certain accommodation
drafts which he obtained from defendant Whidden
for the express purpose of having them discounted at
the plaintiff’s agency of which he had charge, and on
the understanding that he should indorse them, which,

(1) 22 Q.B.D. 90. (7) 19 Ves. 231.
(2) 1 Jur. N.8, 131, (8) 3 Mont. & Ayr 218.
(3) 7 Ch. App. 142, affirmed in  (9) 1 J. & H. 14,

L.R. 7 H.L. 348. (10) 17 C.B. N.8. 466.
(4) L.R. 7 C.P. 372. (11) L.R. 8 Eq. 294.
(5) 44 Ch. D. 694, (12) 1 E. & B. 795.

(6) 7 Ch. App. 680. (13) 3 M. & S. 362,
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however, he never did; the firm of King Bros. & Co. had 1891

a line of discount at the bank which the discounting Tas
those notes would exceed and by not endorsing them ME%%‘;MS
he wished to make the transaction appearon the booksor HALIFAX
of the bank as a discount, not for Xing Bros. & Co,, WHIDDEN
as in fact it most certainly was but for Whidden. King Ritehie C.J,
Bros. & Co. having failed, and being largely indebted to .
plaintiff and others, made an assignment to defendant
on 81st December, 1888, of certain real estate and
personal property to have and hold same

in trust to convert into money all and singular the premises and every-
thing hereby conveyed, and as soon as practicableto collect in all and
singular the debts and sums of money aforesaid, and after deducting the
costs, charges and disbursements of the trusts before mentioned and
of these presents and all matters incidental thereto, to pay and
apply the moneys arising therefrom in manner following, that is to
say : All debts by the said assignors or either of them due and owing
or accruing or becoming due and owing—

1st. To the Merchant’s Bank of Halifex.

2nd. To Charles B. Whidden, C. B. Whidden & Sons, and Payzant
and King, the last named debt not to exceed in this connection three
thousand dollars.

The other provisions do not bear on the question in
this case which simply is: Are these drafts so dis-
counted by King the agent for the use of XKing Bros.,
and by King Bros., of which King the agent was a
partner, applied to and used in their business by that
firm, covered by the words

all debts by the said assignors or either of them due and 6wing or
accruing or becoming due and owing to the Merchants Bank of Halifax ?

I am of opinion that when Kifg, the agent of the
bank, deposited in the bank this accommodation paper
and in lieu thereof took out of the bank the amount
thereof, and appropriated that amountto the purposes of
the firm of King Bros., it was a loan by' the bank
through him to his firm secured by the deposit of the
accommodation paper, and therefore became a debt due
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1891 by him and his firm to the bank, the liability for which

Taw  he could not escape by withholding his indorsement.
ME%iifTsThe withholding his indorsement did not alter the
or Harrrax transaction which simply was that he obtained this
WHI%DEN. accommodation paper for one purpose, and forthat one
purpose alone, viz., to enable him through its instru-
mentality to borrow for his firm from the bank the

amount this paper professed to represent, and the

Ritehie C. J.

moment King Bros. received that money they became
debtors to the bank for the amount they so received.
There is not the slightest pretence for saying that
the money raised by King on this accommodation paper
was money raised by the makers of this paper and by
them loaned to King Bros. as was contended before
us, the evidence showing that the very reverse was the
case. Whidden & Co. had no transaction whatever
with the bank; they simply gave King this accommo-
dation paper and he used it in the roanner I have indi-
cated. Supposing King Bros. had remained solvent
and the parties on this accommodation paper had failed
and become utterly and entirely unable to pay, could
King be allowed, in order to escape liability, to
say, “I discounted this paper bond fide on the strength
of the names on it whom I believed perfectly good,
and, therefore, no liability ever attached to me on
it ?” Surely the answer would be “the transaction was
not that of the accommodation drawer or endorser,
but unquestionably your own ; the accommodation
parties having become utterly unable to pay as accom-
modation parties they could have no claim on you
except for indemnity, and if they never paid or never
could pay anything they never did and never could
lose anything, and therefore never had or could have
any claim for indemnity against you. Are youtherefore
to keep this money you got out of the bank (I say
borrowed from the bank) and pay nobody, and so
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the bank lose its money and you retain it on such a 1891
flimsy pretext that you did not put your name on the Tag
paper as you ought to have done ?” In other words can ME%‘E;NTS
King say : True, my firm got your money and used it or Harurrax
in their business here; the accommodation parties can’t WHIIII;).DEN. '
pay, and so can have no claim for indemnity against me Ritehio C.J.
or my firm. But because I did not indorse the paper, but —
simply deposited it as security for the money advanced

by you tome, you have no claim against me or my firm,

so I am not liable to you or any body else; I will,
therefore, set you at defiance, keep your money and

pay nobody? Could such a contention be tolerated ?

I certainly think not. It seems to me too absurd to be
mentioned except to be scouted as inconsistent with

law, justice and common sense. It is clear the bank

has some ulterior object in view. How very different

would the contention of the bank be if the parties to

this accommodation paper were worthless and the

estate of King Bros. fully sufficient (as it is said to be)

to meet all debts *“ due, owing or accruing, or becoming

due and owing to the bank,” and this claim was re-

gisted by the other creditors on the ground that it

was not a debt covered by the trust deed. I have mno

doubt whatever that this appeal should be dismissed

with costs in this and all the courts.

StroNG J.—This appeal depends on a single ques-
tion, viz.: Whether a debt from King to the appellants
was constituted by the application of the funds of the
bank by King for his own use, as being the proceeds
of discounts of the four drafts on Thompson drawn by
the respondent for King’s accommodation, and of
Cunningham’s note endorsed by the respondent
also for King’s accommodation. If this is to be answer-
ed in the negative then so much of the decree made
by Mr. Justice James as declares that such a debt did
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arise was wrong and ought to be struck out, otherwise
the decree is right and the appeal must fail.
The solution of this question appears to depend on

or Haniraxthe application of ordinary principles of the law of

2.
‘WHIDDEN.

Strong J.

agency to the undisputed facts disclosed by the evi-
dence.

That King was the agent of the appellant’s bank at
Antigonish, and that as such agent he was intrusted
with the appellant’s monies to be used and applied in
the business of banking, and that he did, in fact, apply
part of these funds, to the extent of the amount now
in question, to his own use by purporting to discount
the paper Dbefore referred to, cannot be disputed.
Neither can it be, nor is it, denied that the bills and
note in question were all accommodation paper drawn
and indorsed by the respondent for the benefit of King
and procured to be so drawn and indorsed by King for
the sole purposeof enablinghim togetintohisownhands
for his own use or for that of his firm funds of the bank
equivalent to the proceeds of the bills on a discount of
the same ; nor that the discount of such paper by King
for the purposes mentioned was in direct contravention
of the express orders and instructions of his principal,
the present appellant.

Then upon this state of facts it is manifest that
without resorting to the device of waiving a tort in
order to be able to sue on contract, a device and fiction
of which it may be remarked in passing that how-
ever applicable it was in a proper case before forms of
action were abolished it can be of but little practical
use in the present system of pleading and procedure,
the bank could at once without awaiting the maturity
of the paper have sued King, had they thought fit to
do so, for the recovery of the money he had so, in
breach of his duty, appropriated.

The legal proposition upon which this depends is
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simply this: An agent entrusted with the funds of his 1891
principal with instructions limiting him as to the ‘Tagm
application of these funds is liable to have his MEEﬁ;NTS
authority revoked-at any time, and upon such revo- or Harmrax
cation of authority becomes bound to account for the warppmx.
moneys of which he has had the disposition, and in Str-(_;lg 5.
respect of any amount which he cannot show to have ——
been duly applied in accordance with the instructions
he has received he is a debtor in the ordinary sense of
the word of his principal. No one can gainsay this as
an elementary rule of the law of agency. '

Then, to apply it here, King was originally a debtor
of the bank in respect of all moneys placed in his
hands and so remained, save as regards so much as he
had applied in the ordinary course of the business of
banking carried on in compliance with the appellant’s
instructions. If this were not so there would be no
such thing as control of the agent’s conduct by the
principal’s instructions. No question of a third p:irty’s
rights infervening arises in the present case; the
- question Gs to be regarded as one purely between
principal and agent. It follows that when the busi-
ness was taken out of King’s hands and his agency
was revoked he remained a debtor for the amount now
in question which had been applied to his own use
in defiance of the prohibition of his principal.

I should have thought that the only question open
in the case was one which does not seem to have
attracted much attention either here or in the court
below, namely, whether there had beem such an
adoption of these discount transactions by the bank as
to amount to a confirmation of them as loans upon the
paper alone and exclusive of any personal liability of
King. A , .
The evidence, however, wholly fails to establish any
waiver or discharge of King's original liability, for
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there is no inconsistency in the bank retaining the
liability of the parties to the bills and also holding
King liable as being, what he most undoubtedly was,

or Haurrax the real though fraudulent borrower and debtor.

v

WHIDDEN.

Strong J.

The appeal must be dismissed with costs.

Fournir J.—Concurred.

TASCHEREAU J.—I would dismiss this appeal for the
reason given by Mr. Justice Weatherbe in the court

below.

GwyNNE J.—(His Lordship set outthe pleadings in

* the case, the decree of the court below and a summary

of the facts, after which he proceeded as follows) : The
evidence shows the drafts to have been handed to
Thomas M. King to be used by him in such manner as
he should think fit or should have occasion to use
them. As between him and the parties to the drafts
he had the fullest power to deal with them as he
should think fit, subject only to his prorhise that
he would retire them as they should become
due. As between him and the bank all that the
evidence shows is that he would be acting in dis-
obedience of his instructions if he should discount the
paper of King Bros. & Co., or of himself. He doesnot
appear to have been forbidden to discount good paper,
although it should be accommodation paper, for persons
whose names did not appear upon the paper. No evi-
dence to that effect was offered. He himself says in
his evidence that it was his practice as agent of the
bank to discount paper for parties whose names did
not appear on the paper, and he said that it was not
for the purpose of preventing the inspector of the bank
from knowing that King Bros. & Co. had received the
proceeds thereof that he discounted the drafts without
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endorsing them; that he did not consider the applica- 1891
tion of the proceeds was a matter with which the in- Tgg

spector had anything to do. No one but himself knew ME%?&‘;NTS

anything of the application of the proceeds until the or Hanrax
29th December, 1888, when the making of the trust WHI%DEN.

deed and its terms were under consideration. What Gwonmne
wynne J,

he says upon this point upon his examination-in-chief —
as a witness called by the defendant is :

I told Mr. Knight about two days before the execution of the deed,
there was reference made to paper drawn by C. B. Whidden & Sons
upon A, C. Thompson, about two days previous to the execution of
the deed, when I said to the inspector of the bank, Mr. Knight, that
that paper was in the interest of King Bros. & Co., and included these
four drafts. Mr. Whidden said in this conversation that “it would be
some time before we could realize from the estate, it will be incon-
venient for me to take up this paper.” Mr. Knight replied “we will
allow this paper to remain as past due bills until you have an oppor-
tunity of realizing from the estate.”

And on cross-examination he says :

I had conversation with Mr. Knight in reference to these drafts, at
the office of Mr. Bligh, on the 29th December, 1883. Mr. Knight, the
defendant, Mr. Bligh and myself were present. Iinformed Mr. Knight
that there was certain paper in the bank drawn by C. B. Whidden &
Sons on A. C. Thompson, the proceeds of which were used in the in-
terest of King Bros. & Co. He expressed surprise ; the defendant said
that he received no part of the proceeds of the said drafts, and Mr.
Knight then engaged that when these drafts should become due, they
should remain as past due bills till the defendant could have oppor-
tunity of realizing from the insolvent estate.

And he says further that Mr. Knight refused to
recognize the drafts as being paper upon which King
Bros. & Co. were liable to the plaintiff, and insisted
that the plaintiff would look to the parties on the
paper for the payment thereof, subject only to his pro-
mise as above stated that as the drafts should become
due they should be held as past due bills till the de-
fendant could have an opportunity of realizing from
the insolvent estate, but that they were not, nor should
they be deemed to be, liabilities of King Bros. & Co. to
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1891  the bank, or within the provisions of the trust deed in
Tae  its favor:

ME%‘Z%;NTS Now, without impugning the right of the plaintiff

OFHALIFAxto have disavowed the transaction when brought to

WHIDDEN its notice, if it was a transaction in excess of the

Gwymme J. agent’s authority, or its right to look to Thos. M.

—— King to make good any loss it might sustain by the

paper proving to be bad upon the principle that he

- had no right to suffer his interests as a member of the

firm of King Bros. & Co. to conflict with his duty to

the plaintiff as its agent, it cannot be doubted that

the bank had the right to treat the drafts when discount-

ed as its property, and that no person whose name

appears on the drafts could question the bank’s right

to hold them as its absolute property, and to recover

thereon against all the parties thereto in the character

in which their names appear on the paper as debtors

of the bank, in respect of the amounts secured thereby.

By delivery of the drafts to Thos. M. King in the man-

ner in which, and for the purpose for which, they were

made, accepted and endorsed, the parties to the drafts

authorized Thos. M. King to make whatever use of

them, and of the proceeds thereof when discounted, as

he should think fit; whether he should or not have

discounted them at his own agency was a matter with

which the parties to the drafts were not concerned,

that was a matter between the plaintiff and its agent

whose act, the plaintiff had a perfect right to adopt if

it should think fit; it was for the bank to determine

how they should deal with the agent’s conduct; as

matter of fact it has always insisted upon its

right as owners of these drafts to recover against the

parties thereto as its debtors. There has never been

any doubt raised as to the solvency of the parties to

the drafts, nor has the bank ever called in question

or had occasion to call in question the right of Thomas
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M. King to have discounted them as he did. Whether 1891
Mr. Knight, as.inspector of the bank, had any power Tug
by any undertaking of his to alter the position of the ME%‘%‘;NTS
bank and to deprive it of the rights it hadorHaumax
against the parties to the drafts, and to change the wWgmpus.
transaction into a debt primarily due to it by per- a

wynne J.
sons whose names were not on the paper at all, for the —
payment of which debt the drafts should be deemed
to be collateral security only, we need not inquire, for
the evidence utterly fails to establish that any under-
taking of the kind had ever been given by Mr. Knight.
It would have been very strange for him to have given
such an undertaking, and equally strange for the bank
to have recognized and affirmed it if given after King
Bros. & Co. had become insolvent, and while the par-
ties to the drafts remained solvent. But it is quite
clear, I think, that the bank never did agree to regard
the monies secured by the drafts as constituting debts
due to it by King Bros. & Co. The promise of Mr.
Knight, which was a naked promise without any con-
sideration, that the drafts as they should fall due
should remain over as past due bills until the defend-
ant should have an oppnrtunity of realizing the trust
estate, was quite consistent with the claim of the plain-
tiff to look to the parties to the drafts as the only
persons liable to it, and, indeed, the evidence suffi-
ciently shows that it was made at the request of the
defendant, and in case of the liability of the parties to
the drafts without any prejudice to the plaintiff’s
claim against them, as the only persons liable in respect
thereof, and to give the defendant an opportunity to
protect himself under the provision in his favor con-
tained in the second paragraph of the clause prescrib-
ing the order in which the trust funds should be
applied. This is the fair construction to put upon the
evidence, and that it was so understood by the defend-

5
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1891  ant as a business man appears, I think, from certain
Tae questions submitted by him to the bank before he

MEI%‘Z{&NTSrealized the trust estate and from his conduct upon

or Harurrax receiving the answers of the bank to those questions.
Wampex, 10 the month of January, 1884, the defendant submit-

— _ ted to the bank the questions following :—
Gwynne J.
—_— 1. What paper in the head office and agencies do they (the bank)

claim to rank under the first preferential clauses in the assignment ?

2. Will they use all legitimate means to collect the paper in said
offices as it matures or in the very near future (either as promisor or
endorser) other than the paper lying in the Antigonish agency known
as the Antigonish paper?

3. Will they allow all such Antigonish paper lying in the Antigo-
nish agency, amounting to some $19,000, to lie as past due bills as per
a well understood arrangement with the inspector, Mr. Knight, at the
time the assignment was being made, or do they require such portion
of said paper as does not bear the name of King Brothers & Co., or
either of said firm, to be retired as it matures ?

4, If they require such paper to be provided for as it matures,
about $8,000 of the same being the paper either of C. B. Whidden or
of C. B, Whidden & Somns, are they prepared to give the same like
banking facilities as in the past ?

5. Are they prepared to say that they will claim for such paper as
lies in the head office at Halifax, and some of which has already
matured, before I can claim in payment of my own paper as underthe
2nd clause of the deed of assignment ?

To these questions the cashier of the bank addressed
and sent to the defendant, on the 25th January, 1884,
the following answer :—

DEar Sir,—At a meeting of the board of directors of this bank

held yesterday your list of questions with regard to the King paper

and other business was comnsidered. I am directed to inform you
that this bank claims to rank on the King estate under the first pre-
ference clause for any paper held at this office or any of the agencies
on which advances have been made.

Every means, however, will be used to collect from all promisors
on the paper held by the bank, and instructions will be issued at once
to its agents to give this matter their best attention.

With regard to your third question, any paper at Antigonish
agency bearing the names of King Brothers & Co. will be charged to
past due bills as it matures on the nunderstanding and promise of
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yourself that funds will be paid in at once and from time to time as 1891
you may realize against such paper. In reference to the balance of Tan
the paper proceeds of which are said to have been used for the benefit pypp g anms
of King Brothers & Company, the directors would have no objections BaNk
after having received the concurrence of all parties concerned to allow OF Harrrax
this class of notes to remain on as past due bills provided satisfactory WHI%DEN.
security was given.

Referring to your fourth question, the directors will be prepared at
all times to afford yourself and C. B, Whidden & Sons the nsual bank-
ing facilities. I need hardly mention that any paper offered by you
for disconnt would be subject to approval.

With regard to your fifth question, the directors cannot decide on the
legal effect of the clause in the assignment, but think it covers all the
notes in the bank. The bank, to preserve its claim on endorsers, must
claim on all the notes it holds, and if there is any dispute it must be
settled between the assignee and the endorsers. The bank will, in all
cases, look to the endorsers of the notes the assignee does not pay.

Gwynne J.

Upon receipt of these answers the defendant was
‘made fully aware that the bank’s claim was, that it

coveredrall paper having upon it the names of King
Bros. & Co., or of either of the partners, which paper
they agreed to allow to lie over as past due bills, con-
ditional upon the defendant promising to retire that
paper as he should realize out of the estate. And as
to all paper which, like the drafts in question, had not
on them the names of King Bros. & Co., or of either of
the partners, but which are said 1o have been used for
the accommodation of King Bros. & Co., they too
might lie over as past due bills, provided all the par-
ties on such paper should consent,and that satisfactory
security should be given. .

Now the defendant, as to the four drafts in question
drawn by C. B. Whidden & Sons, upon and accepted
by Thompson, says that instead of giving the security
thus asked for he preferred himself retiring, and that
he did retire, those drafts as they matured.

These drafts, therefore, having been so paid by
the defendant in discharge of the liability of C. B.

Whidden & Sons, according to the tenor of the
5%
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1891  drafts, the plaintiff had no further claim in re-
Tam  spect of them, and what is now asked by the person
ME%‘E‘;NTSWho, in discharge of his liability upon the drafts,
or Hartraxretired them, in effect, is that such payment of the
Wamogy, drafts shall be disregarded, and that the plaintiff
Gwymme J. shall be compelled to disavow against its will the
act of its agent in discounting the drafts which hither
to they had not disavowed, and that it shall now
be compelled to treat the transaction in a light in
which it was never entertained by it, namely, as a
loan by the bank to Thomas M. King, for which
therefore he became the debtor of the bank, either as
sole debtor, or as principal or primary debtor for whose
debt the parties to the drafts were only sureties to the
bank, and that in the taking of the accounts of the
trust estate the defendant shall be allowed now to get
credit for the monies paid by him in discharge of his ‘
liability on the drafts as if they had been paid in dis-
charge of a debt which, at the time of the execution of
the trust deed, was due and owing or accruing due by
King Bros. & Co., or by Thomas M. King to the bank,
and provided for in the first preferential clause in the
trust deed in favor of the plaintiff. Thus compelling
the bank to accept King Bros. & Co. or Thomas M.
King as its debtor for the amount of the drafts in lien
ofthe parties whose names are on the drafts, and who
are the only parties whom, up to the time of the drafts
having been paid by one of the parties thereto, the
plaintiff has regarded as its debtors in respect of
the monies represented by these drafts. The object of
the defendant plainly being thus to get for himself and
C. B. Whidden & Sons the benefit of the first prefer-
ential clause in the trust deed, which isin favor of the
plaintiff, to secure payment thereby of so much of
its claim against the assignors of the trust deed as
is represented by the drafts retired by the defendant,
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instead of having recourse to the trust estate under the 1891

second preferential clause of the trust deed in their Tgg

MERCEANTS
Bank

For such a contentlon there is, in my opinion, noor HALIFAX

favor.

foundation in law or equity. The plaintiff never WHIDDEN
entered into any such obligation, nor can any such o

. . . . wynne J.
be forced upon it against its will by a court of —
justice. None of the cases referred to by the learned
counsel for the defendant support any such pretension.
In answer to it it is sufficient to say that the plaintiff
itself is the only person competent to determine
whether it should disavow or adopt an act of its
agent, even though itshould bean act done in disobedi-
ence of the instructions given to him, and that it
has always recognized the title vested in it by the act
of its agent in discounting the draftsin question, and
that it never recognized the transaction in relation
to these drafts and to its interest therein in any
other light than as the liability and debt of the parties
whose names are upon the drafts according to their
tenor and effect. No court has any jurisdiction to
‘declare that, under the circumstances attending the
discounting of the drafts and the plaintiff acquiring
title to them, King Bros. & Co. or Thomas M. King
became and were accepted by the bank as its debtors
in respect to the amounts of the drafts, or to compel the
bank against its will to accept and treat them as the
debtors to the bank in respect of such amounts.

The appeal, therefore, in my opinion must be allowed
and the decree varied so as,in addition to the declaration
therein as to the demand note for $1,350, to declare
that at the time of the execution of the trust deed no
part of the amount represented by the four drafts in
question constituted or was a debt due and owing or
accruing due and owing to plaintiff by the assignors
of the trust estate in the trust deed mentioned, and
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1891 that upon the taking of the accounts of the trust
Tre estate the moneys paid to the plaintiff in retiring
ME%(;];‘;NTS those drafts cannot, therefore, be applied and charged
or Hatrrax as a payment to the plaintiff under the first prefer-
Wampmy, ential clause in the trust deed in its favor, and
Gwymne J. declare further that the promissory notes of King
——  Bros. & Co.in the statement of claimn mentioned are
payable out of the trust estate under the said first pre-

ferential clause in favor of the plaintiff. Reserve

farther considerations and costs, but the costs of

this appeal should be paid by the respondent. Allow

appeal with costs to be paid by the respondent as the

claim set up by him was in the interest of himself and

his firm, and his defence was not merely that of a

trustee asking directions of the court in a matter

wherein he was indifferent.

ParTERSON J.—On the 81st December, 1888, Thomas
M. King and Charles R. King assigned in trust to
Charles B. Whidden, the present respondent, their real
and personal property. The deed recited, amongst other
things, that

the said assignors are, or one of them is, indebted to the said trustee
and the other creditors hereinafter made preferential for cash advanced
and loaned, moneys held in trust, and liabilities incurred otherwise
than for goods sold and delivered in the ordinary course of trade,
which advances and loans so made, moneys so held, and liabilities so
incurred as aforesaid were appropriated to the payment of the ordinary
commercial liabilities of the said assignors.

The trusts were to convert the estate into money,
and, after paying costs and disbursements, to pay

All debts by the said assignors or either of them due and owing or
accruing or becoming due and ‘owing—

First.—To the Merchants’ Bank of Halifax.

Second.—To Charles B. Whidden, C. B. Whidden & Sons, and Pay-
zant and King, the last named debt not to exceed in this connection
three thousand dollars,

Third.—To [5 named creditors], and any balance still due or owing
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the said Payzant and King over and above the sum of three thousand 1891

dollars aforesaid. il
Tae

Fourth.—To [23 named creditors]. MERCHANTS
Fifth.—All other private debts of the said Thomas M. King due on  Bank
promissory notes to parties in the County of Antigonish incurred for °¥ Harreax
the benefit of the said business of King Brothers and Company, and Warnpex.

all other debts of the said Charles R. King or King Brothersand Com- =~ —
pany for cash advanced or for accommodation paper on behalf of said Patiir_si)-n J
firin, and out of the residue to pay and discharge in equal proportions

the respective debts of all the other creditors who shall, within six

weeks from the date hereof, execute these presents.

Then followed a release by the creditors of

All and every their and each of their respective debts due and to
grow due, and all claims, actions and demands whatsoever against
them or either of them which they, the said creditors or any of them,
may or can have against the said assignors or either of them from the
beginning of the world to the present time, provided always that no
surety at law or in equity shall be released or discharged by anything
contained in these presents or by the execution thereof by any creditor
or creditors.

Thomas M. King was partner of his brother Charles
R. King in a mercantile business at Sydney, C. B,
which business was conducted by Charles, and he was
himself agent at Antigonish for the Merchants’ Bank
of Halifax, the present appellant. T. M. King or his
firm were debtors to the appellant for large sums of
money, chiefly upon paper to which they were parties.
The dispute upon this appeal is whether the amounts
of four drafts discounted at the Antigonish agency of
the bank, on which the name of T. M. King or of his
partner or firm did not appear, are to be reckoned as
debts entitled to rank under the first preferenceas due
by the assignors to the bank.

These drafts were drawn by the respondent’s firm
of C. B. Whidden & Sons on and accepted by one
Thompson for the accommodation of King. They were
indorsed by C. B. Whidden & Sons and handed to T.
M. King, with the intention that he should indorse
them and negotiate them for the benefit of his firm.
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1891  He did negotiate them by discounting them as agent
Tas of the bank and applying the proceeds to his own use
ME%‘E‘;{NTS or that of his firm, but without indorsing them.
or Haurrax By what may at first sight appear like an inversion

WHIg'DEN, of interests the struggle on the part of the bank, the

Patteraon J. first preferred creditor, is to maintain that these four
——  drafts, or more properly speaking the money advanced
on them, do not come within the first preference as
debts due by King. This arises from the insufficiency
of the estate, the bank preferring to look to the parties
whose names are on the paper ; and the defendant,
whose firm are liable as indorsers and entitled to rank
on the estate only after payment of the first preferred
debts, having a very direct interest in bringing this
debt within that class.

The action is in form for the execution of the trusts
of the deed, the plaintiff claiming payment of a num-
ber of notes of King Bros. & Co., to which the defend-
ant is not a party. The defendant shows that he has
paid to the plaintiff out of the trust moneys received
by him upwards of $30,000, which includes the amount
of a number of notes indorsed by him or his firm, the
four disputed drafts among the rest, as well as a
number of debts for which he was not personally
liable.

If he can properly charge the amounts of these four

. drafts against the estate there will not be enough to
pay the debts now claimed by the plaintiff.

If he is not entitled so to charge them then he and
the other parties to the paper must provide for it.
Hence the struggle.

We are not troubled, as I understand the evidence
and the pleadings, with any question of subrogation,
as we might be if the indorsers had paid the drafts to
the bank and were now asserting a right, as sureties
for a debt of King to the bank, to take the place of the
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bank in the first preference distribution. The defend- 1891
ant who is sued as the trustee happens to be one of Tag
the indorsers, but the other parties to the paper areMEI]‘S‘;L’;\I’}NTS
not before us, and the payment which the plaintiffor Harirax
has received was not from the indorsers, but was WﬂlngN.
made by the defendant individually out of the trust T
funds, or perhaps in anticipation of funds afterwards ——
received. I have no meansof knowing how that was,
but I find in the evidence that, when the bank
authorities required security as a condition of holding
the drafts as past due paper until money could be
realised from the estate, the defendant says that rather
than give security he paid the money. I do not
know how the estate accounts stood at the time, but
knowing that the paper which it was proposed to hold
over included many other notes of King, and finding
the amounts of these four drafts and the interest upon
them included in the $30,000 statement of payments.
on account of the estate, I take it that the payments
were by the defendant acting or assuming to act as
trustee, and not on behalf of the indorsers or the
acceptor of the drafts.

It is said that King’s motive in omitting to indorse
the drafts was to avoid the appearance of their being
discounted on behalf of himself or his firm. There
seems to have been some irregularity in his method of
dealing in such matters. His right to discounts from
the Merchants’ Bank was limited, according to Mr.
‘Whidden’s account of what King told him, to $5,000 at
the Sydney agency and $10,000 at Antigonish. Mr.
King was asked: ‘“Had the firms of which you were a
member limits of credit with the Merchants Bank ?
And if so, state what these limits were;”’ and he
answered “I was only in connection with one firm, viz.,
King Brothers & Co.; the limit of the firm’s credit at
Sydney, Cape Breton, with the Merchants Bank was
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1891 $5,000” saying nothing of any limit or any line of
Tar creditat Antigonish. In answer to another cross-interro-
MEI];‘ZHN‘}MS gatory he states that at the time the drafts were dis-
or Havrrax counted his firm had advances and discounts up to their

. . . . .
Wampry, 1imit. Then we have this question and answer.

6. If you state that your firm received part of the proceeds of these
drafts, give yourreasons for discounting them without indorsing them ?

To the Sixth Cross-Interrogatory I say the firm of King Brothers &
Co. had no account at the Antigonish Agency where these drafts
were discounted, the account having been closed more than a year prior
by the direction of the head office of the bank, after which, as agent,
I refused their indorsement.

Patterson J.

This reason would be more satisfactory if we found
that the transaction went to the account of C. B.
‘Whidden & Sons. in the books of the bank, but in
place of that the proceeds of the notes were received
directly by King. Nor is the answer easily
reconciled with what appears in a statement prepared
by King at the time of making the assignment, setting
out the notes held by the bank with Antigonish names.
There are seventeen notes amounting in all to over
$17,000. Nine of them have the name of King Bros.
& Co.; one has the name of T. M. King; four of the
others are the drafts now in question ; and the dates
range from that of the earliest till after that of the
latest of the drafts.

But there is no doubt left of the fact that these four
drafts represent moneys of the bank applied by King
to his own purposes, and that his indorsement, which
under ordinary circumstances would have been there,
was omitted because, in advancing or appropriating to
himself the bank moneys under color of discounting
the paper, he was exceeding his authority and acting
in violation of his duty as agent.

The essence of the transaction was not altered by the
form in which it was put. It was an appropriation by
King to his own uses of funds entrusted to him by his
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employers. It was argued that it ought to be regarded 1891

as a loan from the bank to C. B. Whidden & Sons,and  Tgx

a loan of the same money by that firm to King Bros. MER‘E‘&NTS
& Co. There might be no legal or technical dif-orHarrax
ficulty in so treating the transaction. as against the wyuippus.
respondent if the interest of justice or the rights of
third parties required us to do so, particularly as the
respondent put it in the power of T. M. King to nego-
tiate the paper without becoming a party to it. That
would, however, be giving more effect to the form in
which the thing was done than to the proved inten-
tion of the parties, and, after all, the form of a discount
on account of C. B. Whidden & Sons was not consis-
tently carried through, because the proceeds of the
drafts were not passed to their credit but were
directly applied by King to his own purposes. It
was well remarked by the ' learned Chief Justice
in the court below, that if King had taken the
money without security he would be liable to repay it,
and that his wrongful dealing with the security placed
in his hands does not do away with his liability. The
technical character of his liability would be the same
whether he borrowed from the bank or from C. B.
Whidden & Sons. It would be for moﬁey lent or
money had and received. Whose money was lent or
was received by him to his own use? That the answer
must be the money of the bank seems to me plain
from the whole evidence, an important part of which
1s the explanation given by Mr. Whidden that he had
no idea when he indorsed these drafts that King had
exhausted the credit allowed him by the bank.

The case of The Bank of Upper Canada v. Bradshaw (1),
which was cited for the appellants rather tells against
them. It was sought to charge Bradshaw, who was a
local agent of the bank, with moneys which he had

Patterson J.

(1) L. R. 1 P. C. 479.
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advanced in alleged excess of his authority, but the
moneys had not been advanced in form or effect for
his own use and benefit, and he was held on ‘that
ground not to be liable in the action. One sum had
been advanced to a corporation in which he was a
shareholder. The corporation was the customer of the
bank, and the fact that Bradshaw as a shareholder
was distinct in point of law from the company itself
was given as one reason, amongst others mentioned in
the judgment delivered by Lord Cairns, which placed
that charge on the same footing as'the others.

It has been urged on behalf of the appellant that
King’s unauthorized dealing with the bank moneys
was a wrong which did not create a debt unless the
bank elected so to treat it, and it is said no .such elec-
tion has been made.

The former of these two propositions assumes, I
think without sufficient warrant, that the bank could
have proceeded against King in an action ex delicto.
But even if that were so, there was at the same time a
debt created by the receipt of the moneys. Of course
only one action could be maintained. If an action of
tort were brought it would not be competent to sue
in debt for the same cause of action, and e eonverso. That,
however, is not the point. The question is: Was there a
debt created from King to the Merchants’ Bank with-
in the meaning of the first trust of the deed ? Conceding
for argument’s sake that the taking of the money was
a tortious act, it would all the same create a debt. Many
cases may be cited as express authorities for this. I lately
examined several of them in Molson’s Bank v. Halter (1),
viz., Chowne v. Baylis (2) ; Emma Silver Mine Company
v. Grrant (3); Cooper v. Prichard (4) ; Evans v. Bear
(5) ; Cobham v. Dalton (6); Ex parte Kelly (7). Others

(1) 18 Can. S.C.R. 88 (4) 11 Q.B.D. 351.
(2) 31 Beav.351;8Jur. N. 8. (5) 10 Ch. App. 76.
1028. (6) 10 Ch. App. 655.

(3) 17 Ch. D. 122, (7) 11 Ch. D. 306.
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referred to in the respondent’s factum are Dudley and 1891
West Bromwich Bank ~. Spittle (1) ; Ramshire v. Bolton  Tgg
(2) ; Holt v. Ely (3) ; Neate v. Harding (4). ‘ ME%?&‘:{NTS
Thus the proposition which asserts the necessity for or Harnrrax
the bank to elect to treat King’s liability as a debt is wammpms.

beside the question even-if it were sound in law. —

PattersonJ, - '

But if such election were important it is, as I appre-
hend, sufficiently shown by the release to which the
bank is a party. The release plainly covers this
liability. In this respect it is consistent with the
recital, and if the aid of those parts of the deed were
required to give the widest possible comprehension to
the word “debts” as used in the trust clauses they
would have that effect. I believe, moreover, that the
fair result of the evidence (even leaving out that of
King through whom the bank acted when he received
the money) concerning the négotiations connected
with the making of the assignment is to show 'a
recognition on the part of the bank of this debt as a
debt of King, though when the state of his affairs
began to be understood a different tone may have
been adopted. So little depends, however, in my
opinion upon the attitude taken on the part of the
bank that it would be useless to discuss the evidence
at length.

Upon the grounds I have attempted to explain, and
for the reasons given in the court below by the Chief
Justice and Mr. Justice Weatherbe, I am of opinion
that we should dismiss the appeal.

Appeal dismissed with costs.
Solicitor for Appellant : Thomas Rilchie.
Solicitor for Respondent : W. F. Parker.

(1) 17. & H. 14. (3) 1 E. & B. 795.
(2) L. R. 8 Eq. 294. (4) 6 Ex. 349.
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1890 EKEUPHEMIA G.LAMB AnD ANOTHER..APPELLANTS;
*ch&l’?)’, 3lL. AND
1891 BARTHOLEMEW CLEVELAND, Ap-

*May 12.  MINISTRATOR, &¢., oF SARAH JANE ;| RESPONDENT.
—_ CLEVELAND, DECEASED........ e

ON APPEAL FROM THE SUPREME COURT OF NEW BRUNS-
WICK.

" Statute—Repeal of—Restoration of former law—Distribution of intestate
estate—IEeme coverte —Husband’s right to residuum—Next of kin.

The Legislature of New Brunswick, by 26 Geo. 3 ¢. 11 ss. 14 and 17,
re-enacted the Imperial act 22 & 23 Car. 2 c. 10 (Statute of
Distributions) as explained by s. 25 of 29 Car. 2 c. 3 (Statute of
Frauds), which provided that nothing in the former act should
be construed to extend to estates of femes covertes dying intestate
but that their husbands should enjoy their personal estates as
theretofore.

When the Statutes of New Brunswick were revised in 1854 the act
26 Geo.3 ¢, 11 was re-enacted, but sec. 17, corresponding to sec.
25 of the Statute of Frauds, was omitted. In the administration
of the estate of a feme coverte her next of kin claimed the person-
alty on the ground that the husband’s rights were swept away by
this omission.

Held, that the personal property passed to the husband and not to
the next kin of the wife.

Per Strong J.—That the repeal by the Revised Statutes of 26 Geo. 3c¢.
11, which was passed in the affirmance of the Imperial acts,
operated to restore sec. 25 of the Statute of Fiauds as part of the
common law of New Brunswick.

Per Gwynne J.—When a colonial legislature re-enacts an Imperial
act it enacts it as interpreted by the Imperial courts, and o
Sortiori by other Imperial acts. Hence, when the English Statute
of Distributions was re-enacted by 26 Geo. 3 c. 11 (N.B), it was
not necessary to enact the interpreting section of the Statute of
Frauds, and its omission in the Revised Statutes did not affect
the construction to be put upon the whole act.

PreEsEnT : Sir W. J. Ritchie C.J. and Strong, Fournier, Taschereau,
Gwynne and Patterson JJ.
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Held, per Ritchie C.J., Fournier, Gwynne and Patterson JJ., That 1890

the Married Woman’s Property Act of New Brunswick (C.8. >~
. . Laus
N. B. c. 72), which exempts the separate property of a married v

woman from liability for her hushand’s debts and prohibits any CLEVELAND.
dealing with it without her consent, only suspends the husband’s —
rights in the property during coverture, and on the death of the
wife he takes the personal property ashe would if the act had
never been passed.
The Supreme Court of New Brunswick, while deciding against the
- next of kin on his claim to the residue of the estate of a feme
coverte, directed that his costs should be paid out of the estate.
On appeal the decree was varied by striking out such direction.
APPEAL from a decision of the Supreme Court of
New Brunswick affirming a decree of the Judge of
Probate for Westmoreland County in proceedings for
administration of the estate of a married woman.

The sole question to be decided in the case is:
When a married woman dies, intestate and leaving
property, is her husband, or her next of kin, entitled
to such property according to the law in force in New
Brunswick ? The courts below have decided that the
property goes to the husband.

The English Statute of Distributions (22 & 23
Car. 2 ch 10) was formerly part of the common law
of New Brunswick. as was also sec. 25 of the Statute
of Frauds which declared that nothing in the Statute
of Distributions should be construed to extend to the
estates of femes covertes dying intestate, but that their
husbands should enjoy their personal property as they
might have done theretofore

The New Brunswick act, 26 Geo. 8 ch. 11, re-enacted
the English Statute of Distributions and the said sec-
tion of the Statute of Frauds. The Revised Statutes
of New Brunswick, passed in 1854, contain 26 Geo. 8
ch. 11, except section 17, corresponding to section 25 of
the Satute of Frauds, which was omitted. The present
Statute of Distributions is ch. 78 C.8. N.B., which is in
the same form as the Revised Statutes.
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In this state of the statute law the appellants, who
are the next of kin to the deceased, and who would be
entitled to her personal estate if she had left no hus-
band, claim that the latter’s rights are swept away by
the legislature; that the husband formerly took his
wife’s estate, not by virtue of his marital right but
simply as administrator; that his exemption from the
operation of the Statute of Distributions being taken
away, and it being well settled that he is not of any
kin to his wife, he is bound to distribute the estate as
would be any other administrator.

W. W. Wells for the appellant. The husband can-
not claim the benefit of the general scheme of distribu-
tion, as he is not of kin to his wife. Bailey v. Wright
(1} ; Milne v. Gilbert (2).

Nor is he entitled to the property by virtue of his
marital right. Prior to 81 Edw. 3, he had no right
whatever in the personalty of his wife, but it was
dealt with by the Ordinary in his discretion (8).
Under 81 Edw. 8 c. 11 he simply enjoyed the residue
of the personal estate as administrator, the law then
being that an administrator was not hound to account
to any one (4). He took the estate, not by virtue of
his marital right but as “the nearest and most lawful
friend ” of his wife as the statute provides. See Forlre
v. Fortre (5); Sir George Sand's Case (6); Fettiplace
v. Gorges (7); re Lambert’s Estale (8).

Then under the Statute of Distributions, 22 & 23
Car. 2 ch. 10, the husband would be bound to dis-
tribute his wife’s estate as he would that of astranger.
The Statute of Frauds only preserved his former right
which was to take his wife’s property as her adminis-
trator.

(1) 18 Ves. 54. (5) 1 Shower 351.
(2) 23 L. J. Eq. 828. (6) 3 Salk. 22,
(3) 2 Black Comm. 494. (7)1 Ves. 48.

(4) 2 Black Comm. 515. (8) 39 Ch. D. 632.
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At all events, in New Brunswick the legislature, 1891
by repealing the section corresponding to section 25 T.us
of the Statute of Frauds, has expressly declared that >
- the husband shall be in the same position as other —
administrators. See Wood v. DeForrest (1).

Even if the husband’s rights should be considered
as otherwise existing, they have been taken away by
the Married Woman’s Property Act, which vests her
separate property entirely in the wife.

Skinner Q.C. and Pugsley Sol. Gen. of New Bruns-
wick for the respondent. That the husband took the
personal property of his wife at her death jure mariti
see Squib v. Wyn (2); Walt v. Wait (3); Tyler on
Infancy and Coverture (4). '

The Married Woman’s Property Act was intended
to protect the separate property of a wife from being
taken for the husband’s debts, but not to interfere with
the husband’s right to it at her death. The fact that
she could not make a will without his consent shows
that the husband’s rights were not to be completely
swept away by this act.

Sir W. J. RircHIE C. J.—I am content to rest my
judgment on the reasons given by the learned Chief
Justice in the court below as I entirely concur in the
conclusion at which he has arrived, except with
reference to the costs; the defendant having gained
the suit, and the court having held the property to be
his, he should not, in my opinion, have been made to
pay the costs, which was the practical result of saying
the costs should come out of his estate. As a general
rule when costs are awarded out of the estate it is in
cases where the testator has so devised his pro-
perty as to create ambiguities and mistakes as to the

(1) 23 N. B. Rep. 209. (3) 3 Ves. 246.
(2% 1 P, Wms, 378, (4) 2 ed. p. 384,
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1891  proper construction of his dispositions. In such a
Taus case the testator has himself really rendered an appeal
Crmvenanp, 10 the court necessary. In this case the unfortunate
_—— _ defendant was in no way to blame, and having gained -
thih_lic'J' his suit I can see no good reason why he should be
mulcted in costs: If now the costs are to come out of

the estate he will have gained but a barren victory; in

fact, he might as well have allowed this small estate

to be divided among the next of kin as be obliged to

divide it amongst the lawyers, more particularly as to

the costs in this court, coming here after such a clear
exposition of the law in the court below. I can only

look upon this appeal as a mere experiment, and I

agree with the learned judge in Eiliott v. Gurr (1)

that *if parties will try experiments, and call in ques-

tion rules clearly established by a uniform course of
practice, they, and not the parties proceeded against,

ought to be liable to the expenses. It is the duty of

the court to check such novelties in practice by costs.”

STRONG J.—The question presented by this appeal
relates to the disposition of the residue of the personal
estate of Sarah Jane Cleveland, a married woman who
died intestate and without issue, leaving her husband,
the respondent, surviving, and also her brother and two

" sisters; her father and.mother having both died before
her. The respondent, as the intestate’s husband,
obtained letters of administration, and having there-
under administered the estate passed his accounts
before the judge of the Probate Court of Westmore-
land County, whereupon a question arose as to the
proper disposition of the surplus assets of the estate
remaining after the payment of the debts. The re-
spondent contended that he was entitled to retain
the residue for his own use, whilst the appellants (the

(1) 2 Phillimore 22.
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children and pe;sonal representatives of the intestate’s 1891
brother) insisted that the deceased’s next of kin, viz., Taus
her brother and sisters or their representatives, were OL};‘VELAND.
entitled to this surplus. The Judge of Probate having

decided in favor of the husband the present appellants
appealed to the Supreme Court of New Brunswick,
which court having affirmed the judgment of the Pro-
bate Judge (Mf; Justice Palmer dissenting) the present
appeal has been taken to this court.

The English Statute of Distributions (22 & 23
Car. 2nd cap. 10) was originally in force in New
Brunswick as well as the subsequent explanatory
enactment contained in the 25th section of the Statute
of Frauds. The effect of this legislation is well known ;
the Statute of Distributions not having made any ex-
press provision as regards the husband’s rights in the
surplus assets of his wife to whom he had been ap-
pointed administrator, and doubts having arisen as to
its applicability to that case, the 25th section of the
Statute of Frauds enacts that the Statute of Distribu-
tions should not extend to the estates of femes covertes
dying intestate, and expressly affirmed the husband’s
common law right to the whole residue for his own
benefit. This provision of the Statute of Frauds, which’
as part of the law of England was applicable in New
Brunswick at and trom the date of its organization as
a Province in 1784, was, by the Provincial Act, 26
Geo. 8, cap. 11, by which statutory provision was

Strong J.

made for the distribution of the estates of persons
dying intestate, substantially re-enacted. The 17th
section of the last mentioned act was as follows :

Nothing in this Act shall be construed to extend to the estates of
Jemes covertes who die intestate, but that their husbands might admin-
ister and enjoy them * % ¥ ¥ % a5 they might
have done before. :

In 1854 the statutes of New Brumswick were re-
6% '
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vised, and the enactment contained in'the 17th section
of 26 Geo. 8 cap. 11 was not re-enacted, nor was any
other provision made for the case for which it had
provided. The appellants insist that the effect of this
repeal is to entitle them, as next of kin of the intestate
Mzrs. Cleveland, to have the estate distributed amongst
them in the same way as if she had left no husband.
This pretension is, in my opinion, wholly unfounded.
According to an elementary rule universally applicable
in the interpretation of written laws the effect of the
simple abrogation without more of a statutory enact-
ment, not itself repealing but made in affirmance of
the previous law, is to revive the law as it stood prior
to the passing of the repealed statute, and the applica-
tion of this rule in the present case must be to bring
back the law to the state in which it was before the
passing of the 26 Geo. 8 c. 11, that is to say, to restore
what originally formed part of the common law of
New Brunswick, namely, the law of England as con-
tained in 29 Car. 2 c. 8 sec. 25.

The circumstance that the repealed enactment was
identical in its terms with the 25th section of the
Statute of Frauds, so far from constituting a reason for
not applying the principle referred to is, if any argu-
ment of the kind can be required, a reason for applying
it, since it affords a strong presumption that the revis-
ing legislature repealed and dispensed with the 17th
section of 26 Geo. 3 as being a superfluous and useless
reiteration of the original law.

I do not feel called upon to enter upon any investi-
gation of the history of the law relating to a husband’s
right to a grant of administration of his deceased
wife's goods, nor of his freedom from liability to dis-
tribution prior to the Statute of Distributions. It is
sufficient to say that under the law of England as
administered long prior to the passing of the Statute
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of Distributions, and invariably since the Statute of 1891
Frauds, it has always been considered that the husband  Taus

surviving has a right to the administration of the ..

v.
ELAND,

estate of his wife dying intestate, and that as such S g
administrator he has (as had all administrators before = oo

the Statute of Distributions) a right to retain the
surplus for his own use. This right it is expressly
declared by the Statute of Frauds the Statute of Dis-
tributions did not interfere with.

How the exclusive right of the husband came to be
originally determined is a matter of no practical im-
portance ; it is sufficient to say that it has been settled
law for the last two hundred years, and has during .
that period of time been universally recognized and
acted upon and has never been called in question by
any judicial authority.

Another question discussed at considerable length
on the argument of this appeal, viz., that as to the
rights of the next of kin of a husband who survives
his wife and dies without having taken out
letters of administration to the personal estate of the
wife, as against the wife’s own next of kin who have
obtained administration under 21 Henry 8th cap. 5, is
so absolutely irrelevant to the question presented for
decision that I decline to enter upon the consideration
of it.

I am of opinion that the directions that the costs, as
well those in the Probate Court as those in the
Supreme Court of New Brunswick, should be paid
out of the estate (save so far as they related to the
mere passing of the administrator’s accounts in the
Probate Court) were erroneous. The effect of such
directions was to make the respondent bear the costs
of a litigation in which he was entirely successful.

Therefore the order under appeal must in this respect
be varied by striking out the order for payment of the
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costs out of the estate, and'by directing that the appel-
lants do pay to the respondent his costs in both courts
below with the exception of those relating to the pass-
ing of the accounts. Subject to the foregoing vari-
ations this appeal must be dismissed with costs.

FourNIER J.—Concurred.

TasCHEREAU J.—I see with a sense of relief that.
whatever conclusion I reach in this case will not affect
the result, so I will not take part in the judgment. It
would be useless for me to delay it.

GwYNNE J.—The question raised in this case is
whether by the law of the Province of New Brunswick
a husband, administrator of the estate and effects, etc.,
of his deceased wife who died intestate, is bound to
make distribution of the residue of her personal estate
among her next of kin or can retain it to his own use
and benefit. The contention of the appellants is that
he is, by the law of New Brunswick, bound to make
distribution among the next of kin of his deceased
wife, and Mr. Wells, in his very able argument in
support of that contention, opened up the whole ques-
tion of the origin and nature of the husband’s title to °
the personal property of his wife as it existed before
the passing of chapters 111 and 114 of the Revised
Statutes of New Brunswick of 1854, as well as the
question of the effect of those statutes, and of chs. 72
and 78 of the Consolidated Statutes of New Brunswick
of 18%6. . .

In Graysbrook v. Fox (1), the reason of the passing
of the statute 81 Edw. 8, ch. 11, and the mischief to

remedy which it was enacted, are stated to have been :
Although the ordina1y might (as is there stated by common law)

(1) 7th Eliz. Plowd. 277.
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seize and take the goods which the intestate had at the time of his
death, yet, for the debts due to the intestate, or for things in action,
the ordinary had no remedy, for he could not bring an action of debt
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or other action for a debt due to the intestate, and by the same reason CLEVELAND,

he could not release the debts due to the intestate, but his interest was
only to seize the things which the intestate had in possession, and with
them he might do as he pleased, but he could not sue the debtors of
the intestate, and thereby the pérsons to whom the intestate was
indebted could not have remedy for the debts due to them by the
intestate, but only according to the rate of the value of the goods in
possession, * * * gand thus he to whom the intestate was indebted
was defrauded of his debt, and he that was indebted to the intestate
retained the debt in his hands which, by good reason, ought to go to
satisfy the creditor of the intestate. And this was taken to be a thing
against conscience, and a great mischief, and therefore, to redress it
the statute 31 Edw. 3 c¢. 11 was made, which enacts that, “in case
where a man dieth intestate, the ordinaries shall depute the next and
most lawful friends of the dead person intestate to administer his
goods which deputies shall have an action to demand and recover as
executors the debts due to the said person intestate in the King’s court
for to administer and dispend for the soul of the dead, and shall
answer also in the King’s court to others to whom the said dead per-
son was holden and bound in the same manner as executors shall
answer, and they shall be accountable to the ordinaries as executors
are in the case of a testament as well of the time past as the time to
come. So that this act provides that where a man dies intestate the
ordinary shall commit the administration to others who are the next
and most faithful friends of the dead, and it gives them an action of
debt and does not give it to the ordinary himself, * * * and so
it has remedied the said mischief.

And it is there further said that for the redress of
the said mischief,
The act enables the administrators to have an action and to recover
the debts as executors may, which point is the only purview of the act.

In Ognell's case (1) it was held to be undoubted law
that a feme coverte could not make an executor without
the assent of her husband, and that the administration
of her goods of right belongs to the husband, and in
Hensloe's case (2), in Trinity term 42 Eliz., which de-
cides that the ordinaries had no title by the common

(1) 4 Co. 52 a. (2) 9 Co. 39 a.

Gwynne J.
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law to the personal estate of persons dying intestate,
but that their title thereto was derived from the King
to whom as parens patrie they belonged it was
adjudged :

That no power was given‘to the ordinary before the statute to sell
or give the goods, or to dispose of any of them to his own use or any
other, nor had he any authority to release the debt due to the intes-
tate, nor had the ordinaries or their deputies or committees any action
to recover any debt, or to take any advantage of any covenant or of
any other thing in action. That by the act the ordinary is bound to
grant administration to the next and most lawful friends. Thatis :
the next of blood who are not attained of treason, felony, or have
other lawful disability, but are lawful friends ; and further, that now
by the act the administrators of intestates’ estates, although appointed
by ordinary under the authority of the act, had nevertheless vested in
them by the act a more ‘absolute interest in the goods of the intestate
than the ordinary ever had, and consequently than he ever could con-
fer ; that they had under the act as absolute property in the goods and
chattels of the intestate as executors had.

81 Edw. 8 c. 11 is the first and only statute upon
which the titie of the husband to the debts due to, and
choses in action of, his deceased wife depends; the
ordinary had never had any interest in or power over
such species of property and consequently could never
have transferred to another any interest in or power
over such property. By the common law the husband
had acquired absolute title in right of his marriage in
all the personal property in the possession of his wife
at the time of the marriage or which came into her
possession during the coverture, and also the right to
reduce into possession all debts due fo her and all her
choses in action, or to release and discharge them
during the coverture ;: so that the wife during the life
time of her husband could die entitled to no personal
property, unless in virtue of some agreement with her
husband, other than debts due to her, or choses in
action mnot reduced into possession and not released or
discharged during the coverture, and so it was
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adjudged in the third year of Charles the First in the 1891
case of Jones v. Rowe (1), from Sir W. Jones’s report T.ms
of which, as more full than the other, I make the . _ VZ}'LAND_

following extract:— _—
] . Gwynne J.
Before the statute (31 Edw. 3 c¢. 11) the ordinary had nothing to  —

do with the goods or debts of a feme coverte, unless she was executrix to
another, for her goods in possession belonged to her hushand by the
inter-marriage and the wife had no property in them, but the husband
if he wished could release them during the coverture ; but if the wife
should die before their recovery the husband could not sue for
them, neither had the ordinary had anything to do with them but
the debtor shall have the profit of them. The way to prevent this
was to make an executor which the wife could do with her husband’s
assent and she could make her husband her executor and in this man-
ner as her executor he could recover the debts. The statute of 31
Edw. 3 gives power to the ordinary to commit administration to the
next and and most lawful friend of the intestate and no one can be
the next and most lawful friend of the wife but her husband and npon
her death it is he who takes charge of her funeral and other things
belonging unto her and so administration ought to be committed to
bim and such power given to the ordinary must be strictly pursued
and cannot be governed by his discretion and the statute 21 H. 8 does
not extend to this case for that is where tbe husband dies intestate the
widow, or his next of kin, or both shall be joined together.

Now, the interpretation put upon the statutes has
invariably been, that the husband of a woman dying
intestate was exclusively and absolutely entitled to
have administration of the goods and effects of his
deceased wife granted to him ; that in the case of a
husband dying intestate it was discretionary with the.
ordinary to grant administration to the widow of the
deceased, or to his mnext of kin, or to the widow and
next of kir conjointly, by 21 H. 8; and that in all
other cases administration should be granted to the
next of kin of the intestate, or to some or one of them
in the discretion of the ordinary where the intestate
died leaving several his next of kin in equal degree.
It becomes important, therefore, to consider why the

(1.) Cro. Car. 106 ; Sir Wm. Jones 175.
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same words in 81 Edw. 3 ch. 11 were construed by
the courts to apply to the next of kin or the nearest of
the blood of the intestate in all cases except in the
case of a wife dying intestate, leaving her husband her
survivor, in which case they apply to the husband
alone, who is not next of kin, or of the bloed, of his
deceased wife at all. We have seen that in such a case
the ordinary before the statute had no power whatever
over the goods or debts of the feme coverte dying intes-
tate ; that without the assent of her husband she
could die possessed of no personal estate or effects
other than debts or goods over which the husband had
had during the coverture full and absolute power to
dispose of, relinquish, discharge and release. Prior to
81 Edw. 8 ch. 11 the ecclesiastical courts had exercised
the jurisdiction of compelling the persons appointed
by the ordinary to administer the personal estate of
deceased persons, whether the same should die testate
or intestate, to account for any surplus of personal
estate remaining after payment of debts and legacies in
the case of a will, and after payment of debts where the
deccased had died intestate, and of distributing such
surplus in the discretion of the courts. After the
passing of the acts the ecclesiastical courts attempted
to assert their right to exercise the jurisdiction they
had before exercised of compelling administrators to
account, and of distributing whatever personal estate
of the intestate should remain in the hands of the
administrator after the satisfaction of the debts of the
intestate at the discretion of the ecclesiastical courts
equally as before, but the common law courts inter-
posed by prohibition and prevented the continuance
of the exercise of such jurisdiction.

In Slawnrey’s case, in 19 James 1st (1) administration
having been granted to the widow of an intestate it

(1) Hobart 83.
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was adjudged that she could not be compelled by the 1891
ecclesiastical courts to distribute any part of a surplus  Laus
remaining in her hands after satisfaction of debts to or
among the next of kin of the intestate not being his
children, Hobart C.J. saying:

v.
CLEVELAND,

Gwyune J.

If a man ohserve well the statute 21 H. 8 c. 5, he shall perceive
by preferring the wife and children to the administration that the
statute did imitate the mind of the intestate to prefer them that it is
like he would have preferred if he had made a will, which must be by
giving the profit of the estate, and not only labor and dolor in
suing and being sued, to bring in and defend the estate, and then to
give this vast power to the ordinary to give the surplusage where he
will.

So in Levanne’s case, in 6 Car. 1st (1) where admin-
istration had been granted to the sister of an intestate,
a prohibition was granted at her suit restraining the
ecclesiastical court from entertaining a suit instituted
there for the purpose of compelling the administration
to distribute a surplus in her hands, said to be large,
among the next of kin of the intestate ; the court say-
ing that prohibition was well grantable

because the absolute interest in the goods is in the administrator,
and administration being granted the ordinary hath nothing to do,
and he cannot now, as he might at common law, repeal the adminis-
tration committed at his pleasure.

In Tooker v. Loane, in the 15th year of James
1st (2) a prohibition was granted to restrain the
ecclesiastical court interfering to make distribution
of the surplus of the personal estate of an in-
testate in the hands of administrators, “because
the ordinary hath no power tomake distribution of the
surplusage,” and the court held that by the true mean-
ing of the statute. specially 21 Hen. 8, a benefit was
intended to the administrator and not an unprofitable
burthen, and the statute gives a preferment to the
wife and next of kin. In an anonymous case decided in

(1) Cro. Car. 202. (2) Hobart 191.



1891
Laus
v,
CLEVELAND.

Gwynne J,

SUPREME COURT OF CANADA. [VOL. XiX.

the 21st year of Charles 2, in the Kings’ Bench reported
in Sid. 489, it was adjudged that administration of
the goods of his deceased wife must be granted to the
husband and to no one else; and in Cox v. Webb (1),
the same point precisely, and that this was not like
the case of two in equal degree, was adjudged in the
Kings’ Bench, in the 6th year of William and Mary
in the time of Holt Chief J ustice.

In Palmer v. Allicock (2), in the 36th year of Charles
2nd, a man died intestate leaving no wife and only one
child, a son, who obtained letters of administration to
his father and then died intestate, under age, and his
next of kin obtained letters of administration de bonis
now of the father, whereupon the mnext of kin of the
father instituted a suit in the ecclesiastical court to
repeal these letters, and the question was whether a
prohibition should go at the suit of the next of kin of
the child to prevent the ecclesiastical court repealing
these letters of administration. In that case Mr. Pol-
lexfen arguendo for the prohibition, which after many
arguments was granted, said :

At the common law there was no wife or child that had any right
or interest in the intestate’s estate, but the ordinary was the master
thereof to distribute it in pios usus, and perhaps the wife and children
might come in under that name but not otherwise. Then the 31
Edw. 3 c. 11 gave only an action to the administrator, and then the
statute 21 H. 8 c. 5 left it in the wife and next of kin by virtue of
the administration, but notwithstanding all these there were many
inconveniences before the act 22 & 23 Car. 2, ¢. 10 of distribution,
The statute of 21 H. 8 c. 5 settled the administration, but left the
estate unsettled, only it went with the administration,

Again he argued.:

Then supposing there be an infant who has an interest vested,

whether the estate shall go to the next of kin to the infant, or to the
next of kin to the father ?

Which was the question before the court; he con-

tinues:

(1) Comerbach 289, (2) 2 Shower 408 ; 3 Mod. 58.
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‘Wheresoever the whole estate shall go the administration shall go 1891

as if a wife die the husband shall have the administration, though this e

be not mentioned within the statute of 21 H. 8, ¢. 5, or this law, (22 .
& 23 Car. 2 c. 10) and the reason is because the marriage gave him a CLEVELAND.
kind of interest in t.he estate of the wife and the children shall have Gwynne J.
nothing to do therein. —

In support of which he cited Ognell’s case (1) and
Rowe’s case (2).

Here we see that the right of the husband under 31
Edw. 3 c. 11 to have administration of his deceased
intestate wife’s estate granted to him is put upon his
having “ because of his marriage a kind of interest
in the estate of his wife,” and, although this be but
the argument of counsel, still coming from such an
eminent counsel who succeeded in his contention it is
entitled to the greatest weight, and in Fortre v. Forire
(8), in the 4th year of William and Mary, it was ad-
judged by the whole court, Sir John Holt C.J., that the
ecclesiastical court may grant administration to the
widow or tothe next of kin of an mtestate which they
please.

But where the wife dies the husband is to have the administration
being the only true and lawful next of kin by the statute 31 Edw. 3,

c. 11,

By this language the court cannot be construed as
having meant that in point of fact the husband was, by
81 Edw. 8, c. 11, made or declared to be next of kin of
his wife, but that he and he alone was to have admin-
istration granted to him in virtue of his right as hus-
band to be regarded as the next and most lawful
friend of his wife under the statute 81 Edw. 8, and as
such beneficially entitled to her estate equally as the
next of kin of other intestates were entitled under 21
Hen. 8 ¢. 5, and 22 & 28 Car. 2 ¢. 10.

In Petit v. Smith (4), the reason of the passing of
22 & 23 Car. 2 c. 10, is thus stated by Holt C.J.:

(1) 4. Co. 51. (3) 1 Shower 351.
(2) Cro. Car. 106. (4) 1 P, Wms. 8,
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1891 At common law, before the statute ordered administration to be
m}s granted, the ordinary appointed committees of the personal estate and

. in those times it was the practice to compel such committes to distri-
-CLEVELAND. bute, but afterwards when the ordinary by virtue of the act of Parlia-
Gwm 7. ment, 31 Edw. 3, c. 11, granted administration, this administrator had
Z—  all the power of an executor, and being in nature of an executor it
was adjudged that he was not compellable to make distribution,
which being thought hard to those of kin to the intestate of equal

degree the statute of distribution was made.

In Blackborough v. Davis (1) Holt C. J. refers to a
case-of Duncomb v. Masor (said in Raymond’s reports
to have been decided in the Common Pleas in the time

* of Bridgeman C. J. and therefore not later than the
2nd year of Car. 2nd or two years before the passing
of the statute of distributions) wherein it was held
that of right the husband could repeal administration
granted to the next of the blood of his deceased wife,
becanse the husband has an original right by 31 Edw. 3 ¢. 11 as the

most lawful friend of the wife and was not within 21 H. 8 ¢. 5 so that
the ordinary had no election in the case of the husband.

And in Squib v. Wyn (2), Lord Chancellor Cowper
says (—

The husbaud’s title at law to the personal estate of the wife is
favored ; even a term which is as chattel real shall go to the husband
surviving his wife, and as to all the personal goods they are his by the
intermarriage : though the husband administering to the wife is liable
to pay herdebts, yet he is entitled to the surplus which will go to his
representatives.

In Edwardsv. Frreman (8) SirJoseph Jekyle, Master
of the Rolls, says that the design of the statute of dis-
tributions was:

To do what a good and just parent ought for all his children.

Lord C. J. Raymond (4) says that :

It only makes such a will for the intestate as a father free from the
partiality of affections would himself make, and this I may call a
Parliamentary will.

(1) 1P. Wms. 44 ; Ld, Reymond  (2) 1 P. Wms. 381.

684. (3) 2 P. Wus. 439.
(4) P. 443.
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And Lord Chancellor King (1) says :— 1891

el

The occasion of making this statute was to put an end to the eon-  Laums
troversy betwixt the temporal and spiritual courts. The ordinary CLEV;LAND
before took bonds from the administrator to make distribution,and ~— ____
those bonds were at law adjudged void, and the administrator entitled Gwynne J.
to all the personal estate. One died intestate, leaving a considerable ~——
personal estate, and a son. and daughter ; the son administered and the
daughter contended for a share in the spiritual court where it was
thought a hardship that the son should have all, yet the daughter was
prohibited at law ; however, this statute of distributions takes away
the administrator’s pretensions, (which before he had made with suec-
cess) of retaining the whole.

In Rex v. Bettesworth (2) the husband’s right to have
administration granted to him of his deceased wife’s
estate is said to be
in respect of the interest he has in the estate and because no one is
in equalt gradu.

In Humphrey v. Bullen (3) where a husband sur-
vived his wife and took out letters of administration
to her estate, and died before receiving a legacy to
which his wife had been entitled, and the adminis-
trator of the husband received the legacy, it was held
that he was entitled to retain it against an administra-
tor de bonis mon of the wife, as the absolute property
of the husband. Lord Hardwicke there says :

During the coverture they (that is the husband and wife) are but
one person, but when that coverture is dissolved by the death of the
wife the husband is certainly the next friend and nearest relation, and
has a right to administer exctusive of all other persons,

Lord Hardwicke, by these words, “next friend and
nearest relation, and has a right to administer exclu-
sive of all persons,” must be taken as expressing the
undoubted opinion of the Lord Chancellor, that the
husband is the person who is indicated in 81 Edw. 8
c.11 as “the next and most lawful friend of the dead
intestate,” and as such exclusively entitled to the

(1) P. 448 (2) 2 Str. 1112.
(3) 1 Atk. 458,
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administration of his deceased wife’s estate. The
Lord Chancellor in that case states the object of
the passing of the Statute of Distributions thus :

At common law no person at all had a right to administer, bus it
was in the breast of the ordinary to grant it to whom he pleased till
the statute 21 H.48 c. 5 which gave it to the next of kin, and if there
were persons of equal kin, whichever took out administration was
entitled to the surplus, and for this reason the statute was made
in order to prevent this injustice and to oblige the admininistrator to
distribute.

. . . ]

In Eliott v. Taylor (1) it was adjudged by Lord
Hardwicke that the husband’s right to administration
of his wife's estate is transmissible to his represent-
ative and shall not go to hers. Lord Hardwicke there
says :

The husband is not mentioned in the Statute of Car. 2 of Distri-
butions ; his surviving his wife is not a provision within that statute.
No person but the husband can be entitled to the personal estate of
the wife unless by some agreement, so he might have had adminis-
tration and the whole would have been his own and nobody could
have shared it with him.

Lord Thurlow, it is true, in Fettiplace v. Gorges (2),
speaking of a wife dying intestate leaving her husband
her surviving, says:

In that case the husband takes as next of kin and not from his ma-
rital rights,
but it is to be observed that this was not the point in
judgment in the case, and in Watl v. Watt (3), it was
expressly decided that a husband could not take under
the designation “mnext of kin” to his wife, Lord Ch. -
Loughborough there saying:

The description of next of kin of the wife can in no respect apply
to the husband. He is entitled to the personal property of his wife
jure mariti ; her personal property vests in him by the marriage. At
the death of the wife, if it is necessary for him to have an administra-

tion to enable him to get in her personal property the administration

(1) 1 Wils. 168, reported as (2) 3 Bro. C. C. 8; 1 Ves. 46.

Elliott v. Collier in 3 Atk. 526, (3) 3 Ves. 247.
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granted to him is granted to him as busband, and when you look at 1891

the statutes, there is no law that gives the husband a right by force of Tams

the statute to administer to his wife. The husband’s right is supposed .
in all the statutes. The statute 21 Hen. 8 c. 5, which directs who CLEVELAND,
shall hanz administl:ation, takes no notice ?f the husband. They are Gwma 7.
to grant it to the widow, or the next of kin, or both. That statute, ___
therefore, does not take the widow to be the next of kin. It takes no
notice of the widower for the law gives it to him, and where it was
necessary for him to have the authority of the Eeclesiastical Court to
enable him to obtain her personal property he had a right to it. That
right was secured to him absolutely and exclusively, as held by the
courts, by 31 Edw. 3 c. 11.

The proper conclusion to be deduced from these
cases is that the husband, in virtue of 81 Edw. 8¢. 11,
was held to be exclusively entitled to have adminis-
tration of his deceased "intestate wife’s estate granted
to him, and such title was founded upon the principles
of the common law which had vested in him all her
personal estate in possession and absolute power {o
reduce into possession for his own benefit all her debts
and choses in action and to relinquish, release, acquit
and discharge them, of which power being deprived
by her death, and in recognition of such his right at
common law to all her personal estate, and to enable
him to reduce into possession and to recover such of
her choses in action as had not been reduced
into possession, released or discharged during the
coverture, and because there was no one else having
any claim in equal degree with him, the exclusive
right to have administration granted was held to be
vested in him by the statute 831 Edw. 3 c. 11, so that
itis more correct to say that it was rather in virtue of
his recognised right to beneficial interest as husband in
his wife’s estate that he became entitled to have ad-
ministration granted to him in order to enable him to re-
duce such beneficial interestinto possession,than to say
that he became entitled to the beneficial interest in

virtue of the letters of administration, although such
7
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letters constituted the mode recognised by law as
necessary to enable him to reduce such interest into
possession after the death of his wife. So, likewise, the
widow and next of kin of an intestate under 21 Hen.8 c.
5, which act had noapplication whatever to the case of
a wife dying intestate leaving a husband hersurviving,
in virtue of their recognised beneficial interest in the
intestate’s estate, and as being the person whom the
law deemed that the intestate would himself have
preferred if he had made a will. were recognised as
being and were held to be the persons to whom the
administration of the intestate should be granted, upon
the principle that where the estate should go there the
administration should go; and further, it was because
of the imperfection of 21 Hen. 8 c. 5, in not providing
for distribution of the surplus of the intestate's estate
after payment of his debts among his widow and
next of kin, and because of the injustice and mischief
which was occasioned by reason of the courts of com-
mon law prohibiting the ecclesiastical courts interfer-
ing to compel such distribution even among the next
of kin of equal degree, while the common law courts
were themselves unable to make any distribution, that
the statute of distributions 22 & 28 Car. 2 ¢ 10
was passed; and finally, in the case of a wife dying
intestate leaving a husband her surviving, there
being no person who was deemed in law to have any
claim mpon her personal estate in equal degree with
him, that case did not at all come within the range of
the injustice and mischief to remedy which the statute
of distributions was passed.

‘We have already seen that the case of a husband
surviving his intestate wife was held not to be within,
or affected by, 21 Hen. 8 c..5. Indeed the language of

. this latter act seems to place this beyond all doubt

wherein it enacts that:
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In case any person dies intestate the ordinary shall grant the admin- 1891
istration of the goods of the person deceased to the widow of the T
same person deceased or to the next of his kin or to both. .

CLEVELAND,

This provision seems to have been enacted merely
for the purpose of enabling a widow to have an Gwynne J.
interest in the estate of her intestate husband, which
otherwise she would mnot have had, without in any
manner interfering with the right of a husband to
administer to the estate of his integtate wife, which
the courts held to have been absolutely vested in
him by 81 Edw. 8 c. 11. Now, a perusal of 22 & 23
Car. 2 c. 10 disclosés a similarity of expression natur-
ally to be expected in an act intended to be passed
for the purpose of amending the provisions of 21 Hen.
8 c. 5., and of remedying the injustice and mischief
* occasioned to the next of kin of the intestate in equal
degree with the administrator appointed under that
act by reason of the action of the common law courts
interfering to prohibit the ecclesiastical courts to com-
pel a distribution of surplus while themselves unable
to supply a remedy.
~ In 21 Hen. 8 c. 5, the provision is:—

In case any person dies intestate, or that the executor named in
any testament refuse to prove the said testament, then the ordinary,
or other Derson or persons having authority to take probate of testa-
ments as above is said, shall grant the administration of the goods of the
testator or person deceased to the widow of the same person deceased
or the next of his kin, or to both, as by the discretion of the same
ordinary shall be thought good, taking surety of him or them to whom
shall be made such commission for the true administration of the
goods, chattels and debts which he or they shall be so authorised to
administer, and in case where diverspersons claim the administration
as next of kin, which be in equal degree of kindred to the testator
or person deceased, and where any person only desireth the adminis-
tration as next of kin, where, indeed, divers persons be in equality
of kindred, as is aforesaid, that in every such case the- ordinary to be
at his election and liberty to accept any one or more making the
request where divers do require the administration.

And in 22 & 23 Car. 2 c. 10 the provision is :
7% . .
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And be it enacted that all ordinaries, and every other person who
by this Act is enabled to make distribution of the surplusage of the
estate of any person dying intestate, shall distribute the whole sur-
plusage of such estates in manner and form following, that is to say,
one third of the said surplus to the wife of the intestate, and all
the residue by equal portions to and amongst the children of such
person dying inestate and such persons aslegally represent such children
in case any of the said children be then dead other than such child or
children, not being heir at law, who shall have any estate by the settle-
ment of the intestate, or shall be advanced by the intestate in his life
time by portion or portions equalto the share which by such distribu-
tion shall be allotted to the other children to whom such distribution is
to be made, * * * and in case there be no children nor any legal
representatives of them then one moiety of the said estate to be allotted
to the wife of the intestate, the residue of the said estate to be distri-
buted equally to every of the next of kindred of the intestate who
are in equal degree and those who legally represent them.

Now, bearing in mind that the husband, by admin-
istration granted to him of the personal estate of his
intestate wife, in effect obtained merely the power to
recover and to reduce into possession after the death
of his wife the debts and choses in action belonging
to his wife over which during the coverture he had
had by the common law the absolute right, to recover
them for his own benefit, and power to relinquish,
release and discharge them, and that the law regarded
him absolutely entitled to such administration be-
cause of his relationship of husband of the deceased
intestate upon, and in recognition of, the principles of
the common law, and bearing in mind, also, that in his
case the law held that there was not, nor could be,
any person who could be said to have any claim in
equal degree with him, it must, I think, be admitted
that the 22 & 23 Car. 2 c¢. 10 could not with pro-
priety be held to have any application to the case of a
wife dying intestate, leaving a husband her surviving,
any more than 21 Hen. 8 c. 5, which, as we have
seen, was always held to have had no application to
such a case. However, it does appear that about five
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years after the passing of 22 & 23 Car. 2 c. 10 2 1891
claim similar to that made in the present case was T.aus
made in Wilson v. Drake (1), by the brother of a woman
who had died intestate leaving her husband her sur-
viving who had obtained letters of administration to
her estate. What judgment was given in that case does
not appear. If the judgment had been in accordance
with the judgment of the courts in relation to 21
Hen. 8 c. 5, namely, that 22 & 28 Car. 2 c. 10 did
not apply to the case of femes covertes dying intestate
any more than did 21 Hen. 8 c¢. 5, such judgment
would have been, in my opinion, as I have already
pointed out, justified by the judgmenis of the courts
as to the right in which the husband was held
to be exclusively entitled, under 31 Edw. 8 ¢ 11,
to administration of his deceased intestate wife’s
estate. Thatthe Parliament which passed the statute of
distributions neverintended thatitshould apply to such
a case is apparent from the 25th sec. of the statute of
Frauds, 29 Car. 2 c. 3, which clause would seem to have
been introduced for the purpose of preventing the
courts falling into, what Parliament plainly considered
would be, the error of holding that the statute of dis-
tribution did operate upon a husband administrator ot
his deceased wife’s estate, and did compel him to dis-
tribute such estate or any surplus thereof after payment
of debts to and among the next of kin of the wife. The
clause enacts that :— .

For the explaining an act of this present Parliament entituled “an
act for the better settling of intestates’ estates” be it declared that neither
the said act nor anything therein contained shall be construed to extend
to the estates of Femmes Covertes that shall die intestate but their hus-
bands may demand and have administration of their rights and credits
and other personal estates, and recover and enjoy the same as they
might bave done before the passing of the said act.

That is to say, entitled to administration under 81

v.
CLEVELAND,

Gwynne J,

(1) 2 Mod. 20.



102

1891
LavB
‘.
CLEVELAND.

Gwynne J.

SUPREME COURT OF CANADA. [VOL. XIX.

Edw. 8 c. 11 as husband, and to appropriate the pro-
perty to his own exclusive use independently of any
statute in virtue of his common law right, as it is put
by Lord Justice Turner in Milne v. Gilbert (1), and by
a right paramount to the statute as put by Lord Cran-
worth in the same case. It is true that there are expres-
sions in the judgment of Lord Justice Knight Bruce
in that case to the effect that the 25th sec. of the Statute
of Frauds operated

to give to the husband or fo restore to him by way of declaratory
enactment the right which he would have had if the statute 22 & 23
Car. 2 c. 10 had not been passed

seemingly, thereby, implying that this latter statute
did take from the husbhand the right to his deceased
wife’s estate which he previously had; but this was
not necessary to the determination of the case before
him which was not whether the statute had taken any-
thing from the husband but whether it had given any-
thing .to him which he could claim under it. Lord
Justice Turner in his judgment says:

The statute of distributions particularly excludes the idea of the
husband taking under it.

And referring to the 25th sec. of the Statute of Frauds
he expresses his opinion that it was passed to remove
any difficulty which might arise upon the question
whether that statute had or had not * taken away the
common law right of the husband” Lord (‘ranworth
makes use of expressions to the like effect. It is obser-
vable, however, that the way in which the Parliament
which had passed the act disposed of the suggested
difficulty and prevented the possibility of its arising
was, not by enacting that something which the statute
22 & 28 Car. 2 c. 10 had taken from the husband
should be restored to him, but by enacting and declar-
ing that nothing contained in the act should be con-

(1) 18 Jur. 611.



VOL. XIX.] SUPREME COURT OF CANADA. 108

strued to extend to the estates of femes covertes dying 1891
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intestate. Laus
The act 22 & 23 Car. 2 c. 10, as explained by the . ¥
JLEVELAND.

25 sec. of the Statute of Frauds, 29 Car. 2, c. 8, was —
made perpetual by 1 James 2 c. 17, and that act con- Gwyn_ne J.
stituted the law of England upon the subject when the

country now constituting the Province of New Bruns-

wick became a British possession, and was conse-

quently the law in force in the Province of New
Brunswick when that province was first constituted.

The first General Assembly of the Province in 1786,

passed the Provincial Statute 26 Geo. 8 ¢. 11, entituled :

An act relating to wills, legacies, executors and administrators, and
for the settlement and distribution of the estates of intestates.

The 14 and 15 sections of this act, which constitute
the portion of the act which relates to the distribution
of the estates of intestates, are an almost verbatim
transcript of sections 5, 6, 7T and 8 of 22 & 23 Car. 2
c. 10. Now it may, I think, be laid down as an in-
variable course of construction of a Provincial statute,
so taken verbatim from an act of the Imperial Parlia-
ment, that the Provincial courts should construe the
Provincial act in accordance with the construction
put upon the Imperial statute, either by the Imperial
courts of justice or a fortiori by another Imperial
statute passed for the purpose of construing and ex-
plaining the act under consideration ; hence it will
follow as a necessary consequence that if the 14 and
15 sections of the statute 26 Geo. 3 c. 11 of the General
Assembly of the Province of New Brunswick had
stood alone they must have received the construction
which by the 25 sec. of the Stalute of Frauds was by
the Imperial Parliament declared to be the true intent
and meaning of 22 & 23 Car. 2 c. 10. The General
Assembly of the province, however, in the 17 sec. of
the said act 26 Geo. 8 c. 11, enacted that :
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i391 Nothing in this act contained shall be construed to extend to the
mB estate of femes covertes who shall die intestate, but that their husbands
v may demand and have administration of their rights, credits and other

CLEVELAND. personal estates, and recover and enjoy the same as they might have

Gwynne J. done heretofore

— thus using the language of the 25th sec. of the Statute
of Frauds ez majore cauteld, but quite unnecessarily, in
my opinion, for the reason just given; when, therefore,
the Greneral Assembly of the Province, in 1854, passed
the Act entituled :—*“ An Act to revise and consolidate
the Public Statutes of New Brunswick,” and in the
111th ch. of that act re-enacted the provisions of the
14th and 15th secs. of 26 Geo. 3 c¢. 11, with some
trifling immaterial alterations, but omitted wholly the
17th section of that act, no alteration was thereby
madein the construction to be put upon the said chapter
111, but that chapter must have received the same
construction as had been the true construction of 26
G-eo. 8 ¢c. 11, which, as I have said, even without the
17th section thereof, must have been the construction
put upon the Imperial statute 22 and 23 Car. 2 ¢. 10,
by the 25th sec. of the Statute of Frauds. Now, the
chap. 111 of the statutes of 1854 is consolidated in
the Consolidated Statutes of New Brunswick as ch.
78, and the provisions of these chapters, in so far as
the present question is concerned, are identical. So,
likewise, ch. 114 of the statute of 1854 is now consoli-
dated in the Consolidated Statutes of 1876 as ch. 72,
which relates to the property of married women in the
Province of New Brunswick, and the sole remaining
question is whether the provisions of these chapters,
114 or 72, had or have the effect of divesting the hus-
band of all beneficial interest in the personal property
and choses in action whereof his wife died possessed
or entitled to and intestate, such personal property in
the present case consisting of bonds, mortgages, pro-
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missory notes, certificates of shares in joint stock com- 1891
panies, and money in bank, standing in the name of 1,5
the wife. There is so little difference in the language .

S "0 CLEVELAND.

of ch. 114 of the statute of i854, and ch. 72 of the Con- —

solidated Statutes of 1876, and in fact none so far as Gwy_?_lf g

affects the question under consideration, that it will
be necessary to refer only to the latter chapter, and to
the 1st section thereof, for the subsequent sections re-
late only to the cases of ** desertion or abandonment of
any married woman by her husband, or of her living
separate and apart from her husband,” in which case
the married woman’s interest in and the power over
her real and personal property is different from her
interest in and power over such property while she
lives with her husband.
Now, the 1st sec. of ch. 72 enacts that :

The real and personal property belonging to a woman before or acern-
ing after marriage, except such as may be received from her hushand
while married, shall vest in her and be owned by her as her separate pro-
perty and shall be exempt from seizure orresponsibility in any way for
the debts or liabilities of her husband, and shall not be conveyed, encum-
beied or disposed of during the time she lives with her husband, without
hex consent, testified, if real property, by her being a party to the iustru-
ment conveying, encumbering or disposing of the same duly acknow-
ledged as provided by the laws for regulating the acknowledgments of
married women ; and after her abandonment or desertion by her
husband, or upon her being compelled to support herself or upon her
being separate and apart from her husband, unlawfully and of her own
accord, although neither deserted nor abandoned by him, then her
real and personal property may be disposed of asprovided for in this
chapter as if she were a femme sole, but her separate property shall
be liable for her own debts contracted before marriage, and for judg-
ments recovered against her husband for her wrongs.

This section, it will be observed, does not say that a
married woman living with her husband shall hold
her real and personal property in the same manner
and with the same power of disposition over it as if
she were a femme sole; while dealing solely with her
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1891 right to and interest in her property while living with
Lams her husband it declares that she shall hold it as her
CLEVE”I; xp, SeParate property exempt from all liability for her
Gymne 7. husband’s debts and not capable of being conveyed,
" encumberedordisposed of without her consent,such con-
sent in the case of realty to be testified by a deed execut-

ed by her jointly with her husband, and duly acknow-
ledged by her as provided by law for regulating the
acknowledgments of married women, that is to say,

apart from her husband, and to have been executed by

her freely and without compulsion from her husband,

but how her consent is to be testified in the case of
personalty the section does not say. By this section

she holds her property. while living with her husband,

as settled to her sole and separate use, but the section

says nothing as to its devolution in case she should

die without making a will, which no doubt she might

have done of property so settled. Upon her death
therefore, intestate,the right of the husband to her per-

sonal property, which was suspended only during the
coverture, revived ; this was decided by Sir John Leach,
Master of the Rolls, in 1833 in Proudiey v. Fielder (1).

There monies were settled to the sole and separate use

of a married woman as if she were sole and unmarried.

This expression “said the Master of the Rolls,” has no reference to
the devolution of the property after her death ;she is to retain the
same absolute enjoyment of the monies, and is to have the same
power of disposition over them as if she were sole and unmarried ;
but there is not one word here to vest the property after her death in
the next of kin, or to defeat the right which her surviving husband is
entitled to acquire as her administrator.

In Cooper v. Macdonald (2) Sir George Jessel, Master
of the Rolls, says in relation to the separate estate of
a married woman and the interest of the husband
therein upon her dying intestate :

(1) 2 My. & K. 57, (2) 7 Ch. D. 296.
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The separate mse is exhausted when the wife has died without 1891
making a disposition. She enjoyed the income during her life, and = >~
. . . Laums
she has not thought fit to exercise that which was an incident of her .
separate estate, the right of disposing of her property. Why should CLEVELAND.

equity interfere further with the devolution of the estate, &e. Gwynne J
And again : —

‘Where she (the wife) dies without making any disposition (of her
separate estate) the rights of the husband and the rights of the heir
are equally unaffected and equity ought to follow the law.

And in Stanton v. Lambert (1) it was held that the
Married Woman’s Property Act, 1882, had not altered
the devolution of the undisposed of separate property
of a married woman ; that upon her death without
disposing of the separate persomnalty the quality of
separate property ceases and the right of the husband
to such undisposed of personalty accrues as if the
separate use had never existed. Now this Imperial
statute of 1882, 45 & 46 Vic. ch. 75, vested her pro-
perty in a married woman much more absolutely than
does the New Brunswick statute. By the Imperial
statute it is enacted that she shall be capable of
acquiring, holding and disposing by will or otherwise
of any real or personal property as her separate pro-
perty as if she were a femme sole without the inter-
vention of a justice; that she shall be capable of
entering into any contract and of making herself
liable in respect of, and to the extent of, her separate
property, and of suing and being sued in contract or
tort or otherwise, as if she were a femme sole, and her
husband need not be joined with her either as plain-
tiff or defendant. She is enabled to carry on trade in
her own behalf separate from her husband, and in re-
spect of her separate property is made subject to the
bankrupt laws in the same way as if she were a femme
sole ; she is declared to be entitled to have and to hold
as her separate property, and to dispose of by will or

. (1) 39 Ch. D. 626.
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1891  otherwise, all real and personal property which shall
Lanms. belong toherat the time of marriage or shall be acquired
Crpvmnaxp, PY» OF devolve upon her, after marriage, including any
—— _ wages, earnings, money and property gained or
Gwynne J. . . .
¢ “"acquired by her in any employment, trade or occupation
in which sheis engaged or which she carries on sepa-
rately from herhusband or by the exercise of any literary,
artistic or scientific skill; in fact she is almostin every
respect invested during the coverture with all the
rights and privileges of a femme sole and subject to all
the liabilities of one to the extent of her separate
property, yet if she dies without having made any
disposition of her separate personalty the right of her
husband upon her death revives and becomes as to
such undisposed of personalty as if the separate use
had never existed. , :

If the New Brunswick legislature had intended to
divest the husband of the right devolving upon him
by his surviving his wife who died intestate we should
naturally expect to find language used expressing the
intention of the legislature similar to that used in the
25th section of the Imperial statute 20 & 21 Viec. ch.
85 or in the 23rd section of ch. 132 of the Revised
Statute of Ontario of 1887. In the absence of the ex-
pression by the legislature of any such intention we
must hold the respondent in the present case to be
entitled beneficially to the personal estate of his intes-
tate wife and the appeal in this case must, therefore, be

dismissed.

PaTTERSON J. —I cannot say that the argument for
the appellant, though learned and ingenious, created
any doubt in my mind of the correctness of the decision
of the court below. I so fully agree with the views of
the general law and the construction of the provincial
statutes expressed in the judgment of the Chief Justice
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of New Brunswick, as well as in those of Mr. Justice 1891
Tuck and Mr. Justice Fraser, and those judgments deal T,y
so exhaustively with the subject of the controversy,
that I do not think I can usefully add anything to
what those learned judges have said. I should not Fetterson J.
have considered that the right of a husband to the
personal property of his wife who dies intestate,
whether property in possession or in action, was open
to serious question, even though declared in the terms
of the New Brunswick statute C.S. N. B. ch. 72 to be
the wife’s separate property, were it not that a different
view has been taken by the learned judge who dis-
sented in the court below. 1 do not propose to enter
upon a discussion of the opinions which he ably sup-
ports in his judgment. To do so would bé, in effect, to
repeat the arguments on which the majority of the
judges founded their opinions and would serve no
useful purpose. Icould not further elucidate the ques-
tion on which the argument has turned, and on both
sides of which the language of great judges has been
appealed to, viz., whether the right of the husband,
which is constantly called the jus mariti, is a common
law consequence of the marriage, or a right fHowing
from the statute 31 Edw. IIT under which the courts
held the husband entitled to administration of the
estate of his wife who died intestate. The latter posi-
tion is taken and is much relied on by Mr. Justice
Palmer in his dissenting judgment. He more than
once speaks of the title of the husband to his wife'’s
choses in action as acquired only as her administrator.
Doubtless that was so at law. Choses in action, not
being assignable at law, vested in the personal repre-
sentative. But if administration were granted to one
who was not the husband of the intestate he held in
equity as trustee for the husband or for the personal
representative of the husband. This was established

P.
CLEVELAND.
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181 by such cases as Humphrey v. Bullen (1), and Elliot v.
Tame Collier (2), and Mr. Justice Stirling in his instructive
judgment in re Lambert's Estate (3) expressed the
opinion that when a married woman made a will
dealing with her separate estate, and probate was
granted in a general and not limited form, the executor
would be trustee for the husband of any separate prop-
erty not effectually disposed of.

In Platt v. McDougall (4) a married woman entitled
to a fund expectant on the death of her mother died
in her mother’s lifetime. Her husband survived her
and died without having taken administration to her.
It was held that his executors, and not the representa-
tives of his wife, were entitled to the fund. The same
point was decided in Proudiey v. Fielder (5).

In Ripley v. Woods (6) the incipient right of the
husband was held to pass to his assignees in bank-
ruptey. So held also in Harper v. Ravenhill (7).

The principle of these decisions does not seem easily
reconcilable with the opinion that the husband’s right
arises merely or mainly from his appointment as ad-
ministrator under the statute of Edward III., and rea-
soning based upon that opinion would therefore be apt
to lead to a fallacious conclusion. Another point in
which I cannot follow the learned judge is in the
distinction he makes between separate property of a
married woman, which is the expression used in the
New Brunswick statute, and property held to her se-
parate use. 1 understand both expressions to mean the
same thing. We have instances of the three forms of
expression, ‘“separate use,” ‘ separate estate” and
“ separate “property,” being used interchangeably in

v,
CLEVELAND.

Patterson J.

(1) 1 Atk. 458. (4) Taml. 390 ; 9 L. J. Ch. 150.
(2) 3 Atk, 526 ; 1 Ves. Sen. 15.  (5) 2 My. and K. 57.
(3) 39 Ch. D, 626, 634. (6) 2 Sim. 165.

(7) Taml. 144.
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the language of Mr. Justice Stirlingin the case so often 1891

referred to in this discussion, re Lambert's Estate (1) and  Tans
in language there quoted from a judgment of Sir G., >

Jessell in Cooper v. McDonald (2). —
o .. Patterson J.

I am of opinion that we should dismiss the appeal.” ___

Appeal dismissed with costs.
Solicitor for appellants : W. W. Wells.

Solicitor for respondent: Wim. Pugsley.

(1) 39 Ch, D. 626, 633. (2) 7 Ch. D. 288, 296,
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JOHN J. McDONALD axp JOHN
SHIELDS (DEFENDANTS) ...........

AND

ALEXANDER MANNING (Prai~-
53 ) IR N e

ON APPEAL FROM THE COURT OF APPEAL FOR ONTARIO.

; APPELLANTS ;

} RESPONDENT.

Contraci—Suretyship—Endorsement of note—Right to commission for en-
dorsing—Consideralion.

M., by agreement in writing, agreed to become surety for McD. & S.
by endorsing their promissory note, and McD. & 8. on their part
agreed to transfer certain property to M. as secuxity, to do every-
thing necessary to be done to realize such securities, to protect M.
against any loss or expense in regard thereto or in connection
with the note, to pay him a commission for endorsing, and to
retire said note within six months from the date of the agreement.
The note was made and endorsed and the securities transferred,
but McD. & 8. were unable to discount it at the bank where it
was made payable, and baving afterwards quarrelled with each
other the note was never used. In an action by M. for his com-
mission :

Held, affirming the decision of the Court of Appeal, Taschereau and
Gwynne JJ. dissenting, that M., having done everything on his
part to be done to earn his commission, and having had no control
over the note after he endorsed it, and being in no way respon-
sible for the failure to discount it, was entitled to the commis-
sion.

APPEAL from a decision of the Court of Appeal for
Ontario reversing the judgment of the trial judge in
favor of the defendants.

The plaintiff. and defendants entered into an agree-
ment in writing by which the plaintiff agreed to
become surety for the defendants by indorsing a pro-
missory note, for which defendants agreed to pay $1,000.

PresmnT :—Sir W. Ritchie C.J. and Strong, Taschereau, Gwynne and
Patterson JJ.
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The recitals of the agreement were, that plaintiff had 1891
agreed to endorse the note upon receiving as security MGDONALD
certain specified properties and that assignments AN’;'_IN .
thereof had been duly executed ; and the substance —
of the operative part was as follows :—

“Now this indenture witnesseth that in pursuance
of said agreement, and in consideration of the said
Alexander Manning becoming surety and endorsing the
said promissory note for the said parties of the first
part” (the defendants), “they,” the defendants, “ do
transfer, assign,” etc.—setting forth the various se-
curities—** And the said parties of the first part (the
defendants) in consideration of the said party of the
second part becoming such surety, hereby covenant and
agree to pay”’ the $1,000 sued for.

The note was drawn as agreed, endorsed by the
plaintiff and delivered to the defendants who left it in
the hands of Mr. Bain, solicitor for the plaintiff, while
they went to the Bank of Montreal where it was made
payable and interviewed the manager, who refused to
discount the note as he already held a large amount
of defendants’ paper. This was communicated to
plaintiff and his solicitor. Subsequently the defend-
ants, having quarrelled between themselves, re-
spectively notified Mr. Bain not to transfer it to the
other defendant. Nothing further was done for some
four years, when defendants, having sold certain
timber limits assigned to plaintiff as security, applied
to him to re-transfer them, which he refused to do
unless he was paid the $1,000, and on defendants
refusing such payment the present action was brought.

On the trial judgment was given for the defendants
on the ground that plaintiff never really became surety
for the defendants. This decision was reversed by the
Court of Appeal, and the defendants then appealed to

the Supreme Court of Canada.
8
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Hector Cameron Q.C. for the appellants. The sole

McDowarp question is whether or not the plaintiff ever became

v,
MANNING.

surety under the agreement. It is submitted that
suretyship would not arise until the note was trans-
ferred to a third party as holder for value.

The mere delivery of the note is not sufficient.
Chitty on Bills (1) ; Bromage v. Lloyd (2).

The claim is not meritorious and the agreement
should be construed strictly.

At all events the judgment of the Court of Appeal
was wrong in allowing interest which was never
agreed on nor demanded.

Laidlaw Q.C. for the respondent. The plainziff
could legally stipulate for this commission. Evans on
Principal and Agent (3).

The plaintiff did all that he was required to do-to
earn the commission.

Sir W. J. RiroHIE C.J.—The moment plaintiff
endorsed the note and it was placed in the hands of
Bain with defendants’ consent, as trustee for them, the
rights of both parties were fixed and established, the
plaintiff’s liability on the note commenced and he had
no further control over it, and could not prevent its
being handed over to defendants or used by them, and
he thereby became security for defendants to whom-
soever they chose to make the holders, and when plain-
tiff’ endorsed the note, and it became subject to defen-
dants’ disposal, defendants became entitled to the note

_and to use it as they thought proper, and thus plain-

tiff had, in my opinion, fulfilled his contract and
become entitled to the $1,000, which the agreement
specified was to be paid on the execution of these pre-
sents not on the discount or the disposal of the note,

(1) 11 ed. p. 168. (2) 1 Ex. 32.
(3) 2 ed. p. 397.
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and he cannot be deprived of this by reason of defen- 1891
dants quarrelling between themselves. MoDONALD
If the evidence of Mr. Bain is to be believed heheld ,;, >
the note in trust for McDonald and Shields, and his Rithio C.J
evidence is, in my opinion, entirely confirmed by
the action of both McDonald and Shields, and had
they not quarrelled it is clear they could have got the
note at any time; unfortunately for them neither
party would allow the other to have it ; McDonald
wanted to use the note, but Shields objected and gave
Bain an emphatic notice not to give it up to him.
This, to my mind, conclusively shows that McDonald
and Shields well knew that Bain was holding the note
for them, and that both the parties clearly recognised
the note asan outstanding security available to both but
not controllable by one alone, and thus they prevented
the note being discounted or used as both individuals
desired, but as neither would trust the other it
remained in the hands of Mr. Bain. Had they been
of one mind they could have discounted the note or
otherwise have used it as served their purposes, and
would nodoubthave done so could they havetrusted one
another, but with the subsequent disposal of the note
after plaintiff’s endorsement, and after it was placed
in the hands of Mr. Bain, plaintiff had nothing what-
ever to do that I can discover.
I think the appeal should be dismissed.

StrONG J.—I see no reason for differing from the
Court of Appeal in the conclusion which it has reached,
with the unanimous concurrence of all its members,
that the respondent had performed the condition pre-
cedent which under the terms of the sealed agreement
sued upon was to entitle him to receive the $1000
which he seeks to recover in the present action. The

words of this covenant are as follows :
8%
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1891 And: the said parties of the first part, in consideration of the said
MoDomarn party becoming such surety, hereby covenant and agree to pay to the
y.  said part of the recond part the sum of $1000 upon the execution of

MANNING. these presents being a per centage of 5 per cent. upon the said sum of

Strong J. $20,000.
The recital of the instrument is that

‘Whereas the said parties of the first part have applied to the said
party of the second part, to endoxse their promissory note for the sum
of $20,000 * * * * and whereas the said party of the second part
has agreed to endorse the said note upon receiving by way of security
for such endorsement, &e.

Then the operative part begins as follows :

That in pursuance of the said agreement and in consideration of the
said Alexander Manning having become surety and endorsing the said
promissory note for the said parties of the first part, they, the said
parties of the first part, &ec.

The evidence shows that the respondent endorsed
the note and delivered it to the appellants who en-
deavored to negotiate it but failed in doing so, and
that they then deposited it in the hands of Mr. Bain to
keep as a depositee for them.

It appears to me that upon this state of facts the
respondent did all that could be required of him to
entitle him to the payment of the $1,000. It is to be
observed that the $1,000 were to be paid immedialely
upon the execution of the deed of covenant while no
time is fixed for the endorsement of the note, so that it
may perhaps admit of some doubt whether the en-
dorsement was a condition precedent at all, but I will
assume in favor of the appellants that it was a preli-
minary condition requiring performance to entitle the
respondent to recover his commission.

The note having been endorsed by the respondent,
and having gone into the hands of the appellants to be
used by them in such way as they might think fit, the
respondent had thus become surety for the payment of
the $20,000 ; it is true that no liability has ever actually
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arisen by reason of the endorsement, but it was in the 1891
power of the appellants by their own act, in which McDonarp
they could in no way be controlled by the respondent, , *

to cause such liability to attach at any moment, and —
Strong J.

for all that appears to the contrary this may even yet be
done since the note still remains in the appellants’
hands or subject to theircontrel. The risk for which
the appellant was to be paid the $1,000 attached so
soon as the note left his hands and as he had literally
complied with the condition by endorsing and becom-
ing surety there can be no reason why he should not
recover his commission which he had thus earned.

From the words of the recital which are that the
respondent was to “ endorse,” and from those at the
beginning of the operative part of the deed which are
that upon his “ becoming surety and endorsing the said
promissory note ” the security stipulated for was to be
given, I think it a reasonable interpretation of the
language of the covenant to construe it as meaning
that the commission was to be paid in consideration
of the respondent becoming ‘ such surety.” On the
face of the instrument itself it is very clear that the
suretyship contemplated was the endorsement of the
note by the respondent and its delivery to the appel-
lants to be dealt with by them as they might think
fit without regard to its passing into the hands of a
bond fide holder. This construction is considerably
strengthened by the surrounding circumstances, and is
inevitable when we find that the commission was by
the covenant to be paid “ upon the execution of these
presents ”’ without regard to any postponement until
the note should be discounted or otherwise made use
of.

I am unable, therefore, to agree with Mr. Justice
Falconbridge who considered that the respondent could
not recover inasmuch as no liability ever attached as
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there never was any creditor, and that consequently

MoDovarp the respondent was never a surety. Inmy opinion an

.

MANNING.

Strong J.

inchoate or potential liability did attach as soon as

the note got into the appellants’ hands, and the re-

spondent therefore became, if not a surety according to

abstract legal definition, yet just such a surety as the -

instrument executed by the parties contemplated.
The appeal must be dismissed with costs.

TascHEREAU J.—I would allow this appeal. I concur
with my brother Gwynne.

GwyYNNE J.—The question involved in this case is
simply one of fact, and the true conclusion to be
deduced from the facts in evidence, in my opinion, is
that the object of the defendants in applying to the
plaintiff to endorse their note, and of the plaintiff in
consenting to do so, was to enable the defendants to
raise money for which they had immediate occa-
sion to pay for logs which they had contracted
for to carry out a purpose in which the plaintiff then
had, or had had, an interest under an agreement to
which he had been a party with the defendants; and
that the intention of both the defendants and the
plaintiff was that the note when endorsed by the
plaintiff should be discounted in the office of the Bank
of Montreal at Toronto, where the note was made pay-
able, in order to raise the money for the purpose afore-
said, and that, in point of fact, the defendants after
making the note andleaving it in the hands of the
plaintiff’s solicitor for the purpose of its being en-
dorsed by the plaintiff never did receive it back, and so
never received the consideration which in the instru-
ment sued upon is expressed to be the sole consideration
for their undertaking to pay the plaintiff the amount
sought to be recovered in the present action. As soon
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“as the defendants made the note and had left it in the 1891
hands of the plaintiff’s solicitor they went immediately McDoxarp
to Mr. Yarker, the manager of the Bank of Montreal at =
Toronto, o make arrangements with him for the dis- —
count of the note as soon as they should receive back (’yvlne J.
the note with the plaintiff’s endorsement thereon, and
told him that they were getting the plaintiff’s
endorsement on their note, and asked him if he would
not discount it for them. He refused to do so, alleging
for reason that the debt of the firm of Manning,
Mclonald, McLaren & Co., of which the plaintiff and
the defendants were members, to the bank was so
heavy that he could not do it, and to the defendants’
request that he should apply to the head office of the
Bank of Montreal for authority to discount it, he replied
that there would be no use in applying to the head
office until the debt of the firm should be reduced.
Thereupon the defendants went straight back and
informed the plaintiff’s solicitor of what Mr. Yarker
had said, and of his refusal to discount the note. The
defendants said that according to their recollection the
papers which, in order to perfect the transaction on
their part, they had to sign were signed by them
before they went down direct, as they say, from
the plaintiff’s solicitors office to negotiate with Mr.
Yarker for the discount of the note ; the plaintiff’s
solicitor’s recollection is, that it was immediately upon
the defendants’ relurn to his office. with the informa-
tion that Mr. Yarker had refused to discount the note
that these papers were signed by the defendants. Ad-
opting this view it is obvious that the transaction
remained still incomplete at this time, and that al-
though the defendants had subscribed their names to
the instrument now.sued upon they had not as yet
became liable to pay the $1,000 mentioned in that
instrument as payable only on consideration of the
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1891 plaintiff becoming a party io the note as their surety.
MoDonarp That liability could only arise mpon their receiving
MAN%ING. back the note endorsed by the plaintiff which, in point

a—— _ of fact, they never did so receive. Before the transac-
Gwy_n_lf I tion could be completed some of the papers signed by
the defendants had to besent to Ottawa to Mr.McLaren
whose acknowledgment of the receipt of them, and
his undertaking to comply with the directions con-
tained in them, was a condition precedent -to the
plaintiff incurring the respounsibility of becoming
surety for the defendants on their note. So, likewise,
the chattel mortgage signed by the defendants had to
be sent to Manitoba for registration and for the purpose
of seeing that there was no prior charge on the mort-
gaged premises This would require some little time.
Now the plaintiff’s solicitor's own view of the condi-
tion in which the transaction was when the defend-
ants came back on the same day they had signed the
note, and informed him what Mr. Yarker had said
upon refusing to discount the note, is that the note
remained in his hands so that when everything was
ready and when Mr. Yarker would bhe prepared to
discount the note the defendants could come and get
it and discount it after the account should be reduced.
It can only be inferred, I think, that this view was
based upon the instructions he had received from his
client the plaintiff, namely, not to give up the note to the
defendants with the plaintiff’s endorsement upon it
until he shounld be satisfied that the papers signed
by the defendants were all right, and that the defend-
ants could get the note discounted at the Bank of
Montreal. There is not a suggestion in any part of the
evidence that the defendants had ever said anything
constituting the plaintiff’s solicitor as their agent to
take charge of the note for them as their property.
His statement, therefore, that he held the note untii
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everything was ready and Mr. Yarker could be pro- 1891
cured to discount the note tends, in my opinion, to McDoNALD
confirm the statement of both of the defendants that ,, >
it was for the purpose of being discounted at the Bank —
of Montreal as aforesaid that the plaintiff agreed to Gwymne J.
endorse the note,

The Bank of Montreal still persisting to refuse to
discount the note the defendants made arrangements
otherwise to raise the money they required to meet
the purpose for which they say the plaintiff had agreed
to endorse their note ; difficulties arose between the
defendants themselves, each appearing to have enter-
tained distrust of the other. In July the defendant,
McDonald, seems to have applied to the plaintiff’s
solicitor for the note, and in so doing explained that
the purpose he had in view was to obtain some power
over the defendant Shields, in a manner not necessary
to set out here, but which showed that his object was
to use the note for a purpose different from that for
which both of the defendants say the plaintiff con-
sented to endorse the mnote for them. The plaintiff’s
solicitor refused to give the mnole to McDonald. He
says that he did so in Shields’s interest but he admitted
that he had not any instructions from Shields to act on
his behalf in the matter, and he added, moreover, that
he had never given any notice to the defendants or to
either of them that he held the note for them.

Now, if the defendanis’ right to have the note re-
turned to them with the plaintiff’s endorsement upon
it was not qualified by any condition to the effect that
the Bank of Montreal should first consent to discount
for them, surely it was but natural, after the plaintiff’s
solicitor had received Mr. McLaren’s reply to the letter
of the 28th May, and after search in the registry office in
Manitoba to ascertain whether property covered by the
chattel mortgage was subject to any prior incumbrance,
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1891 that the defendants should have been informed that the
McDonaip Mmatter was concluded so as to entitle them to receive
M AN’;IN o Pack their note with the plaintiff’s endorsement upon

—— _it, and that therefore the time had arrived which, in
Gwynne I the meaning of the defendants’ covenant, entitled the

plaintiff to demand and receive the $1,000, which sum
would not be payable until they should receive the
note so endorsed, or at least until they should be noti-
fied that it was ready to be delivered to them ; but
nothing of the kind was done, no notice given to the
defendants that they could receive the note endorsed
by the plaintiff, and no demand made for the $1,000.
The plaintifi"s solicitor, however, informed Shields of
McDonald’s application for the note, and he says that
Shields then gave him notice not to give up the note to
McDonald, or to deal with it at all. Shields’s explan-
ation of the meaning of thisnotice, whatever may have
been the time of its having been given as to which
there was a conflict of opinion, was that he con-
sidered the whole matter at an end as they had failed
to get the note discounted for the purpose for which
it had been, asthe defendants allege, made and endorsed.

There does not in this refusal to give the note to
McDonald appear to me to be anything inconsistent
with the fact that the note still remained in the plain-
tiff’s solicitor’s hands as still under the control of the
plaintiff, as whose agent it originally came into his
hands and as whose agent he must still be regarded
as having held it under the instructions given by the
plaintiff when he endorsed it and placed itin his hands,
which instructions may be fairly inferred to have been
to the effect of the view entertained by the solicitor
himself as to the purpose for which he held the note,
when on the 24th of May as before stated he was in-
formed by the defendants that Mr. Yarker, the manager
of the bank of Montreal, refused to discount the paper.
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Then again at a subsequent period, when precisely is 1891
not stated but before the note if it had been negotiated McDONALD
would have fallen due, the plaintiff’s solicitor admits MA;;ING'
that, as he thought it probable the note would remain —
in his hands, he converted the endorsement of the Gw}ﬂl_e -
plaintiff which was in blank upon the note into one

making the note payable to himself or to his order. It

is, I think, inconceivable thatl he could have done this

in virtue of any authority supposed to have been

derived from the defendants, or otherwise than as the
plaintiff’s agent, and the effect of this endorsement so

made special, whatever may have been the intent with

which it was done, was, I think, to nullify the endorse-

ment, and to put an end tothe transaction, if it had not

already been determined by reason of the mote with

the plaintiff’s endorsement upon it never having been
returned into the power and possession of the defen-

dants ; and that it never was so returned, but on the
contrary remained always in the possession and under

the control of the plaintiff, is, in my opinion, the proper
conclusion to be deduced from the evidence. ¥ am of
opinion, therefore, that the appeal should be allowed

with costs, and the judgment of the learned judge who

tried the case, in favor of the defendants, restored.

ParTERsoN J.—I do not see any way to interfere
with this judgment, although I cannot help feeling
that the defendants are made liable to pay without in
reality having enjoyed what they have to pay for, and
that the plaintiff is being paid for a risk which he
cannot in strictness be said to have run. It seems to
me that in disallowing the plaintiff’s claim we should
be enforcing a bargain which it would have been
reasonable enough for the parties to have made, and
which they perhaps would have made if they had
anticipated the difficulties that they encountered when
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1891 they attemptied to negotiate the note, but not the bar-
McDonarp gain set out in their deed. That bargain was that
upou the execution of the deed the defendants woyuld
pay $1,000 to the plaintiff, being a percentage on the
amount of the note which he was to endorse, and

which he did endorse.
1 think we cannot properly do otherwise than dis-
miss the appeal.

v,
MANNING.

Pattersond.

Appeal dismissed with costs.

Solicitors for appellzint McDonald : Cameron and
Spencer.

Solicitors for appellant Shields : Mulock, - Miller,
Crowther and Monigomery.

Solicitors for respondent : Bain, Laidlaw & Co.
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THE QUEEN ..o ciirieeeeee APPELLANT. 1889
AND *Oct. 29,
THE ST. JOHN WATER COMMIS- 1890

SIONERS (CLAIMANTS) -.......... REGPONDENTS. *une 19.

ON APPEAL FROM THE EXCHEQUER COURT OF CANADA.

Appeal from report of official referee—Damages to property from works
executed on Government raslway—Parol undertaking to indemnify
owners for costs of repairs by officer of the crown—Ejfect of.

Held, affirming the judgment of the Exchequer Court, that where by
certain work done by the Government Railway authorities in
the City of St. John the pipes for the water supply of the City
were interfered with, claimants were entitled to recover for the
cost reasonably and properly incurred by their engineer in good
faith, to restore their property to its former safe and serviceable
condition, under an arrangement made with the Chief Engineer
of the Government Railway, and upon his undertaking to in-
demnify the claimants for the cost of the said work. Strong
and Gwynne JJ. dissenting on the ground that the Chief Engineer
had no authority to bind the crown to pay damages beyond any
injury done.

APPEAL from a judgment of the Exchequer Court

of Canada. S

The facts of the case are sufficiently stated in the
report of the case in the Exchequer Court (1) and in
the judgments hereinafter given.

McLeod Q.C., and Hogg Q.C., for appellant.
Barker Q.C. for respondent.

Sir W. J. Rircaik C.J.—This is an appeal from the
judgment of the Exchequer Court confirming the report
of the official referee in favor of the Water commis-

*PrESENT :—Sir W. J. Ritchie C.J, and Strong, Ta:schereau, Gwynne
and Patterson JJ.

(1) 2 Can. Ex. C. R. 78:

[
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sioners. The Intercolonial Railway had made certain
alterations in the railway works at St John, which
necessitated repairs to the water service at the railway
station. The case depends upon the arrangement made
between Gilbert Murdock, the superintendent of the
water supply, and Mr. Archibald, the chief engineer of
the Intercolonial Railway, of which the two parties
give very different accounts. Mr. Murdock says that
he was not aware that the railway contemplated
making the changes that they did, and he further
says i—

I never received any notice ; it was first reported to me by one of my
own men, who told me what was being done to the track ; then I
reported the matter to our commissioners.

Q.—Would the lowering of the grade result in exposing your
pipe? A.—Yes. As soon as I heard of what wasbeing done Ireported
to our commissioniers, telling them that our pipes were being exposed.
Then a meeting of the commissioners was held and my report was
submitted to that meeting, when the commissioners proposed the plac-
ing of an injunction upon the work that was done for the reason that
they had not been notified.

Q.—In consequence of what the commissioners did, were yon nnt
instructed to go and see Mr, Archibald? A.—Yes. I was then
instructed to proceed to Moncton, for the purpose of interviewing Mr.

Axrchibald as to what was being done at the station, and to ascertain
from him what were the nature of the changes.

Mr. Murdock then proceeded to state that he went
to Moncton and saw Mr. Archibald, and in discussing
the price of the work he told Mr. Archibald that he
thought it would cost $3,600 or $4,000, at which Mr.
Archibald seemed surprised and he then gives this
account of what took place : '

Mr. Archibald then very fairly said he did not wish to do anything
to injure our works and that he would see that nothing was done to
injure them. He then asked me if I would look after the matter on
his acccunt and do whatever was necessary to be done, and do it

fairly as between 'the Railway Department and onr commissioners, 1T
said that as a matter of friendship I would do so.

Mr. Murdock then states that the work was pro-
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ceeded with until completed, and on cross-examination 1890

he says: - THE
o . . QUEEN
I never saw any engincer. I was left entirely to my own judg- °

ment and I acted all through on the stremgth of the conversation I TaE
had with Mr. Archibald. In consequence of this I endeavored to do S{PVA{&EII{N
the work as honestly and fairly between the two bodies as possible, ours.

without receiving any remuneration beyond my regular salary. SIONERS,

An again he says - Ritchie C.J.

I proceeded on the directiuns I received from Mr. Archibald.

Q.—What were the directions ? A.—That I was to do the work to
the best of my judgment.

Q.—What did you do? A.—Acting on these directions, I did the best
I could.

M. Archibald gave a different account of this; but
the statement of the engincer and superintendent of
the commissioners, Gilbert Murdock, is-corroborated
by the fact that he reduced the conversation with
Archibald to writing and made a memo. of it in his
diary, and by the further fact that he sent from Monc-
ton to Mr. Smith, Chief Commissioner in St. John,
particulars of the arrangement with Archibald. Asto
the necessity for the work being done, the following
appears in Mr. Murdock’s evidence :—

Q.—When this change was made by the commissioners, in Dor-
chester street, was it not thought that an overhead erossing wsuld be
put up ? A.-—While this work was going on, in consequence of their
being no engineer to attend to it and in comsequence of Mr, Archi-
bald’s absence, no one knew whether Dorchester street was to be
closed as  Southwark street had been, whether it was to be a level
crossing as Mill street had been, or whether it was to be bridged. All
these points were up for discussion, and as there was no one to give
the necessary information we were left entirely in the dark, so had to
come to our own conclusions as to what was to be done to the street
after the railway was completed and the pipes were laid,

And further on the following appears :—

Q.—Was it your opinion at the time that these repairs or changes
were being made in the railway, that in consequence of the work there
a number of stop-cocks should be placed there in order to shut off
the water in the way you have mentioned ? A.—I considered them
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really essential. Idid not put them in for ornament or to increase the
cost. I would have done the same had I been doing the work on our
own account.”

And he afterwards gave the following evidence :—

Q.—You were speaking before adjournment of your experience,
and you said, that the alterations which were made at the station
rendered it necessary for the water supply ofand in consequence of the
increased traffic over the road at that point to make the changes
which you made ? A.—VYes.

Q.—And under these circumstances you considered these stop-cocks
necessary to be putin ? A,—Ves,

Q.—And in consequence of the alterations which were made at the
station you considered the placing of the stop-cocks a necessity ? A.
Under the changed conditions, I considered it necessary to place stop-
cocks there.

Q.—Why did you consider them necessary ! A.—On account of the
extra risk and the greater responsibility we had to run in regard to
both port and the city. There was also an extra amount of traffic
passing over the road at this point, and this required us to take extra
precautions to prevent any accident taking place.

Q.—As a matter of prudence and professional skill, was it in your
opinion necessary to do what was done by you ? In my judgment it
was absolutely necessary—that is, for the protection of the place and
for the safety of everybody.

Archibald then allowed the work to go on without
plans or rendering any assistance to Murdock, leav-
ing the work entirely to the discretion and judgment
of Murdock.

Here we have, then, a professional man, an engineer.
who had been thirty-eight years in the employment of
the water commissioners of St. John, giving this ac-
count for the necessity of the work an:! the agreement
entered into with Mr. Archibald ; it is shown that he
was left without assistance and the whole burden was
put upon his shoulders, and upon his alone. Certainly
it must be admitted, and I state it without:fear of con-
tradiction, that no person could be more competent to
do the work than a man who had been in charge of
the water service of St. John since the year 1849. He
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swears that he acted honestly and faithfully, and there
is not a word to indicate that he did not act in good
faith. All the work charged for was no doubt actually
done and the prices for the materials supplied were
paid for at reasonable rates. I think the observations
of the referee as to the evidence of the civil engineers
who were brought there to make estimates and to cut
down the expenditure were very just. After epitomiz-
ing the evidence and pointing out the work that was
done and the reasons assigned for the changes that
were made, he says :(—

The engineer was called on behalf of respondent to say that the change
would have been made differently and at much less cost. In my
opinion Mr. Murdock was the best judge of the necessities of the case.

And he proceeds to state the contention of the claim-
ants and the inconvenience of having the work done
in a different way from what it was done. Inanother
place the referee says :—

The respondent, taking the view that it was only necessary to
lower the pipes on Dorchester street within a certain distance on
either side of the railway track, brings forward four civil engineers to
testify as to what, in their opinion, is required to place the pipes in
as good a position as they were before being stripped ;

then, after stating the work necessary to be done in
this respect—the expensive character of the required
changes—he proceeds as follows :—

‘Who was the person most competent to judge of what was prudent
and necessary to be done in view of the altered circumstances ? Cer-
tainly, it was Mr. Gilbert Murdock, who has an experience of the re-
quirements and thorough knowledge of the water system of St. John
and Portland for a period extending over forty years, and who has all
the responsible duties of chief engineer resting upon him, and not
persons who naturally must possess but a slight and superficial know-
ledge of the system and having no responsibilities regarding it. Even
Mr. Keating, witness for the respondent, admits this in his evidence,
for he says, that Mr. Murdock, with all his knowledge of the water
works system, was in a better position and had a better means of know-

ing what was prudent and advisable to be done.
9
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I entirely adopt that language as being in entire
accordance with my own view of the case; a skilled
man has done the work and swears that he did it hon-
estly and faithfully, and made no expenditure not
necessary for the purposes of the work to be done.
Even Mr. Keating, an intelligent man and a civil en-
gineer, admits this, and it cannot be disputed. Then
there was an objection made as to the time taken for
the work, delay in getting castings, &c., which was
satisfactorily explained by Mr. Murdock.

Then the referee goes on to say:

The work had been thrown upon them suddenly and Mr. Murdock
was left alone in the matter, and had to exercise his own judgment
altogether, there being none of the engineering staff of the railway on
the ground during the whole time of the work. I cannot conceive that
Mr. Murdock would have made the changes he did unless he acted
under the firm conviction that he had the concurrence of the railway
authorities in what he was doing, and the fact that no objection was
made at any time during the process of the work would naturally lead
him to believe that the respondent was acting in good faith, that he
was fully carrying ont what he considered the arrangements with Mr.
Archibald and acting in his interest, and doing only what he considered
was requisite under the changed condition of things. Mr. Murdock
had no special interest in the matter beyond doing what he considered
his duty honestly towards both parties, and he swears that no benefit
accrued to him pecuniarily or otherwise;
and the conclusion the referee came to was to
recommend to the court that the claimants be paid the
amount of their claim. '

Now, assuming that there was an error of judgment
who should bear the loss of it? Should it be the com-
missioners of St. John or the railway authorities who
left everything in the hands of Murdock and offered him
no assistance ? If he exercised good faith then the rail-
way authorities had no right to complain, and I ar
satisfied that Mr. Murdock, experienced as he was in
matters of this kind and, as I believe him to be, a per-
fectly honest and intelligent man, should not have the
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imputation cast on him now that he went out of his
way to benefit the water commissioners which would
be a stigma which I think he ought not to bear. The
judgment of the referee was affirmed by the Exchequer
Court and should not, I think, be disturbed. In my
opinion the appeal should be dismissed.

STRONG J.—This is a claim made by the respondents
for damage caused to their works in consequence of
alterations made in the line and permanent way of the
Intercolonial Railway in lowering the pipes and mak-
ing changes in the water works by the Intercolonial
Railway authorities.

The case (originally commenced hy Petition of
Right in the Exchequer Court) was referred to
one of the official referees, who reported in favor of
allowing compeusation to the respondents amounting
to $2,655 62. From ihis report there was an appeal
to the Exchequer Court where the referee’s report was
confirmed. The learned judge of the Exchequer Court,
in the judgment which he pronounced in the appeal
from the referee, after referring to the report for a state-
ment of the facts, proceeds as follows :—

There is no question but that the claimants’ property was inju-
riously affected by the alteration and improvements made in
1884 by the Minister of Railways and Canals in the yard
and tracks of the Intercolonial Railway at and near the
St. John Station, and that the claimants were entitled to take such
steps and to execute such works as were necessary to make their pro-
perty as good, safe and serviceable as it was before the interference
therewith and to recover from the defendant the expense thereby in-
curred. They were not entitled, however, to improve the water sys-
tem and service of the City of Portland at the crown’s expense. They
were entitled to be fully indemnified for any injury done, but to nothing
more.

The learned judge then proceeds to point out that
the respondents in the works which they executed ex-

ceeded the limits indicated
o
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and that a very considerable proportion of the claim made is for works
and materials which have added to the permanent value and utility of
the elaimants’ property, but which cannot be fairly said to have been
rendered necessary by anything done by the Minister of Railways or
the officers of the Department.

I entirely agree in this portion of the judgment of
Judge Burbidge, both as regards the statement made
of the result of the evidence showing that more work
had been done and allowed for by the referee than
was requisite to put the respondents in statu quo, and
also in the learned judge’s view of the law, that
beyond mere compensation and indemnity for actual
injury the respondents were not primd facie entitled
to recover. I cannot, however, bring myself to agree
with the learned judge when he goes beyond this and
confirms the referee in awarding an amount consider-
ably beyond what would have been requisite to have
given the respondents full indemnity and compensation.
The excess beyond this amount was awarded because
it was considered to have been proved that the Govern-
ment engineers had acquiesced in the work done by
the respondents in excess of what was required to re-
store their works to their original condition. Although
it appears tome that the evidence of such acquiescence
is far from conclusive I do not proceed upon the mere
insufficiency of the proof, but upon the entire want of
any authority in the engineers to bind the crown,
assuming that they acquiesced in the fullest manner.

The title to compensation is of course statutory, but
as such it is limited to an indemnity, and beyond this
compensation to the extent of an indemnity I know of
no authority short of Parliament by which the crown
can be bound to pay damages in excess of compensation.
Even granting that such may have been done by the
Governor General in Council or by the direction and
sanction of the Minister of Railways, no such order in
council, direction or sanction is proved, and in the
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absence of any of these authorities I am unable to see
to what source the legal liability of the crown to make
good the excess beyond an indemnity can be referred.

The amount in question is not, it is true, large, but
we must bear in mind that this decision will make a
precedent, and I conceive we should thus make a
very dangerous precedent were we to determine that
the crown might be bound beyond its statutory liability
by the agreements and acquiescence of its subordinate
officers.

In my opinion the appeal should be allowed and the
case referred back to the Exchequer Court to ascertain
the proper amount due for compensation, estimated on
proof of the expenditure which would have . been
required to restore the respondents’ works to the state
they were in before being interfered with for the pur-
poses of the railway.

TascHEREAU J.—I am of opinion that this appeal
should be dismissed with costs.

GwYNNE J.—The learned judge of the Exchequer
Court has found as matter of fact, and in this I entirely
concur with him, “ that a very considerable portion of
the claims of the respondents is for work and materials
which added to the permanent value and utility of
their property, but which cannot be fairly said to have
been rendered necessary by anything done by the
Minister of Railways, or the officers of his Depart-
ment.” He lays down very accurately, in my opinion,
the principle of law applicable to the case in his judg-
ment, as follows :—

Thereisno question but that the claimants’ property was injuriously
affected by the alterations and improvements made in 1884, by the
Minister of Railways and Canals, in the yards and tracks of the Inter-
colonial Railway at and near the St. John station, and that the
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Gwynne J, character of the works which they executed and the expense which
——  they incurred, exceeded the limit which I have indicated.

The learned judge then proceeds in the language
first above extracted from his judgment, but con-
cludes however, with hesitation it is true, as he says,
in affirming the claim of the water commissioners for
a reason in which I cannot concur, namely, that under
the circumstances which occurred and the conversa-
tions which took place between the commissioners and
their engineers on the one part, and the engineer of
the railway on the other, the engineer of the com-
missioners is to be regarded as having been em-
ployed by the Department of Railways to execute
the work in such manner as he thought fit at the ex-
pense of the Department. The suppliants’ petition of
right is not framed as in assertion of a claim that the
work done by. the suppliants and charged for was
necessary for the mere purpose of reinstating their
works in as good a condition after the completion of
the improvements which were being made on the In-
tercolonial Railway as they were in before such im-
provements were undertaken. The suppliants, on the
contrary, base their claim on the 6th, 7th, 10th and 11th
paragraphs of their petition of right upon a contract
alleged to have been entered into between them and
the Dominion Government by Her Majesty, substan-
tially to the effect that, if the suppliants would make
such changes in their works and water mains and in
the situation and level thereof as might be reasonable
and necessary to render and keep the same in a service-
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able and efficient state after the alterations on the rail- 1890
way should be completed, Her Majesty would pay to Tan
and reimburse the suppliants the costs and value of QuﬁEN
such changes. And they aver that after they had  Tas
made the changes in their works they were ratified S%y}'AJT%iN
and adopted by Her Majesty, who afterwards promised 2;’(‘)‘?;;
the suppliants to pay to them the costs and value ——
thereof Gwynne J.
That considerable changes and improvements in the
water works were made for the express purpose of im-
proving the water supply and of giving to the citizens
a better supply and greater security than they had
before, and which were not necessary for the mere pur-
pose of reinstating the works in as good a condition as
they were in before, was not, in my opinion, disputed
on the evidence, hut it was contended that all that was
done ‘and charged to the Minister of Railways was
necessary to the changes and improvements made in
the water works, which changes and improvements
were, as was contended, agreed upon before they were
undertaken by and between the Minister, through the
medinm of Mr. Archibald the engineer of the Inter-
colonial Railway, and the commissioners of the Water
Works and their engineer, Mr. Murdock.
Between Mr. Archibald and Mr. Murdock there is
an unfortunate conflict as to what did take place be-
tween them ; but the case does not, in my opinion,
turn upon a question as to which of their memories is
most likely to be in error, for I think that neither the
commissioners or their engineer had any right to sup-
pose that the engineer of the railway had a right to
bind the Government, if he did affect to do so, by what-
ever it was which passed betweeén Mr. Archibald and
the commissioners or their engineer. They had no
right to suppose that Mr. Archibald could bind the
-Grovernment by anything he should say toany greater
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extent than should be necessary to reinstate the water
works in as good a condition as they were in before,
and to this extent the claim of the respondents has not
been disputed, but as the water works were improved
to a much greater extent the Dominion Government
cannot, in my opinion, be made answerable for any
works done in excess of what was necessary to rein-
state the works in as good condition as they were in
before—and therefore this appeal should be allowed.
As a majority of the court, however, are of a contrary
opinion I have not gone into the question as to how
much the claim of the respondents was in excess of
what in my opinion they had a right to charge for.

ParrERsON J. concurred with the Chief Justice.
Appeal dismissed with costs.
Solicitor for appellant : E. McLeod.

- Solicitor for respondents : ¥. E. Barker.
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THOMAS OWENS et aleveverieneninnannns APPELLANTS; 1890
AND *Nov, 11.

DAME KATHARINE J. BEDELL...... RESPONDENT. =
*June 29,

1891
ON APPEAL FROM THE COURT OF QUEEN’S BENCH FOR ___
LOWER CANADA (APPEAL SIDE.)

Conventional subrogation—What uill effect—Art. 1155 sec. 2—Erroneous
noting of deed by registrar.

" No formal or express declaration of subrogations is required under
art. 1155 sec. 2, C.C. when the debtor borrowing the sum of
money declares in his deed of loan that it is for the purpose of
paying his debts, and in the acquittance he declares that the
payment has been made with the moneys furnished by the new
creditor for that purpose.

Where subrogation is given by the terms of a deed the erroneous
noting of the deed by the registrar as a discharge, and the grant-
ing by him of erroneous certificates, cannot prejudice the party
subrogated.

APPEAL from a judgment of the Court of Queen’s
Bench for Lower Canada (appeal side) (1) confirming
the judgment of the Superior Court on the contestation
by respondent of a report of distribution.

In the case of Owens et al v. Wilson the defendant’s
immoveable property was ordered to be sold by the
sheriff and aregistrar’s certificate was furnished to him
including ¢nter alia the following privileges and hypo-
thecs registered which did not appear by the regis-
trar’s books to have been wholly discharged, to wit :

1st. Obligation dated 4th June, 1884, A. G- Isaacson,
N. P, from William Wilson to Thomas and William
Owens hypothecating official No. 1633, St. Ann Ward,

PresENT.—Sir W. J. Ritchie C.J., and Strong, Fournier, Gwynne
and Patterson JJ.

(1) 21 Rev. Leg. 88.
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Montreal, for the payment of $3,000.00 and interest at
T per cent. and $50.00 for insurance. Registered Tth
October, 1584,

2nd. Loan, dated 29th September, 1885, C. Cushing,
N. P, from Katharine Jane Bedell, widow of late Eben
Guy Hamilton to William Wilson, who hypothecated,
official No. 1688, St. Ann Ward, Montreal, for the pay-
ment of $2,500.00 and compound interest at 6 per cent.
and $250.00 for indemnity, &c. Registered 5th Octo-
ber, 1885.

After the sale the proceeds were returned to the
prothonotary for distribution and the respondent filed
an opposition claiming the full amount of her mortgage
based on

1st. A deed of hypothec for $3,000 and interest at 6
per cent. from William Wilson to Melvin Smith execut-
ed before Isaacson, N.P., on the 8th August, 1831, and
registered on the 10th of August following, against the
property in question in this cause.

2nd. On the deed mentioned in the registrar’s certi-
ficate as loan of $2,500 dated 29th September, 1885, and

3rd. Another deed of the same date, 29th September,
1885, before Cushing, N. P. by which said Smith
acknowledged to have received the amount of his said
first hypothec from Wilson, but out of the hands of|
and by money furnished for that purpose by, respond-
ent Bedell.

The prothonotary collocated the respondent as being
subrogated in the rights of Smith for the full amount
of her claim.

The terms of the collocation are as follows ;—

“ 18. To opposant, Katharine Jane Bedell, as sub-
“ rogated to the rights of Melvin Smith by the effect
“ of a certain deed of loan by her the said opposant to
“ to defendant, executed before C. Cushing, Notary, on
“ the 29th September, 1885, and registered on the 5th
“ QOctober, 1885, the said defendant (the debtor) declar-
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“ ing in said deed that he borrows the sum of $2,500,
“ for the purpose of paying his debt to said Melvin
“ Smith, and of an act of release and discharge from
“ said Melvin Smith to defendant, executed before the
‘“ same notary, on the said 29th September, 1885, in
“ which said act of release and discharge the said Melvin
“ Smith, the creditor, declares that the payment has
“ been made with the moneys furnished by the said
“ Katharine Jane Bedell, amount in capital claimed
“under obligation from defendant to said Melvin
“ Smith, executed before Isaacson, notary, on the 8th
“ August, 1881, registered on the 10th August, 1881,
“ $2,500, interest from 29th September, 1886, to the
“ 8rd December, 1887, $176.71, costs of opposition to
‘“ Messrs. Morris & Holt, $18.50.”

There remained of the monies a balance of $386.03
which was collocated to the appellant Owens as part
payment of his second hypothec.

Appellant drew this balance and did not contest
the collocation in his favor for the $386.03, but con-
tested that part of the collocation which awarded
$2,500 and interest to respondent.

Appellants’ ground of contestation was that the sub-
rogation, created in favor of respondent Bedell by the
two deeds of the 29th September, 1885, was not express.

Respondent replied that no express subrogation was
necessary.

Both the Superior Court and the Court of Queen’s
Bench for Lower Canada confirmed the collocation in
favor of respondent.

Butler Q.C. and Geoffrion Q.C. for appellants ;
Morris QC. for respondent.
In addition to the points of argument and cases cited

in the Court of Queen’s Bench, and which are given
in the report of the case in 21 Revue Legale, pages 95,
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96, 97, the learned counsel for appellants cited and relied
on Pothier, Coutume d’Orleans, Introduction au Titre
XX des Arréts Executions (1) ; Domat (2) ; Rev. Statutes
Que., Art 5840; Morrin v. Daly et al (3) ; Chinic v.Canada
Steel Co. (4) ; Filmer v. Bell (5) ; and Arts. 1176, 2148
and 2152 C.C.; and the learned counsel for the respon-
dent cited and relied on Desrosiers v. Lamb (6).

S1R W. J. Ritone 0.J.—The only question submit-
ted in this case is whether the respondent has been
subrogated to the hypothecary rights of Melvin Smith
to recover the amount of the obligation for which she
has been collocated. The respondent claims this right
of subrogation under Art. 1155 C.C., sec. 2, which de-
clares that when the debtor borrows a sum for the
purpose of paying his debt, and of subrogating the
lender in the rights of the creditor, it is necessary to
the validity of the subrogation in such case that the act
of loan and the acquittance be notarial (or be executed
before two subscribing witnesses) ; that in the act of
loan it be declared that the sum has been borrowed for
the purpose of paying the debt, and that in the acquit-
tance it be declared that the payment has been made
with the moneys furnished by the new creditor for
that purpose. This subrogation takes effect without
the consent of the creditor.

The requirements of this article have been fully
complied with. The deed of loan by the said opposant
to defendant dated 29th September, 1885, and the deed
of release and discharge by Melvin Smith to defendant
of same date, respectively contained a declaration
required by the second part of the art. 1155 C. C,,
namely, that the act of loan declared that the money

(1) Nos. 78, 80, 81, 82, (4) 3Q.L.R. L.
@) L4t 1s 1. (5) 2 L. C. R. 130.
(3) 7 L. C.R. 119, (6) M. L. R. 4 Q. B. 45.

3
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had been borrowed for the purpose of paying the debt 1891
and the acquittance declared that the payment had Owaexs
been made with the money furnished by the said  * =
creditor for that purpose. I can see.no reason why full  —
force and effect should not be given to that article, or thdic'J'
why its provisions should be ignored, and therefore I
am of opinion that the respondent was rightly col-
located. 1 think the declaration of Melvin Smith, that
he released and discharged the land from the mortgage
thereon, had reference only so far as he was concerned,
and I do not think the respondent's rights to subroga-
tion were in any way affected by any acts of omission
or commission in reference to the registration or non-
. registration or certificate granted by the registrar for
which the respondent was in no way responsible.

I therefore think the appeal should be dismissed.

STrRONG J. was of opinion that the appeal should be
dismissed with costs.

FourNIER J.—La contestation en cette cause repose
sur la l1égalité de la subrogation opérée en faveur de
I'intimé par les actes suivants :(—

1. Hypothéque de $3,000 avec intérét & 6 pour cent,
constituée par William Wilson en faveur de Melvin
Smith, par acte passé par devant Isaacson, notaire, le 8
avril 1881, et enregistrée le 10 avril suivant, sur la
propriété en question en cette cause.

2. Une deuxiéme hypothéque de $3,000 &7 pour
cent d’'intérét par Wilson en faveur de I'appelant, exé-
cutée par devant Isaacson, notaire, le 4 juin 1884, trois
ans apres celle de Smith, et enregistrée le 7 novembre
1884. ’

8. Une autre hypothéque de $2,500, par acte passé
devant Cushing, notaire, le 29 septembre 1885, con-
sentie par Wilson en faveur de Dame Katherine Bedell,
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pour prét de pareille somme fait 4 Wilson, dans le but
expres de payer la premiére hypothéque de Melvin
Smith et d’effectuer une subrogation de ses droits en
faveur de I'intimeé.

4. Un autre acte de la méme date, 29 septembre 1885,
par devant Cushing, notaire, par lequel Smith reconnut
avoir regu le montant de sa premiére hypothéque, de
‘Wilson, mais des deniers fournis spécialement pour cet
objet par I'intimée Bedell.

La propriété ainsi hypothéquée a été vendue par le
shérif et les deniers provenant de la vente rapportés en
cour pour &tre distribués.

Le rapport de distribution préparé par le protonotaire
a colloqué I'intimée qui s’était portée opposante pour
le montant de son hypothéque, de la maniére suivante :

13. To opposant, Katharine Jane Bedell, as subrogated to the rights
of Melvin Smith by the effect of a certain deed of loan by her the said
opposant to defendant, executed before €. Cushing, Notary, on the
29th September, 1885, and registered on the 5th October 1885, the said
defendant (the debtor) declaring in said deed that he borrows the sum
of $2,500, for the purpose of paying his debt to said Melvin Smith, and
of an Act of Release and Discharge from said Melvin Smith to defen-
dant, executed before the same Notary, on the said 29th September,
1885, in which said Act of Release and Discharge the said Melvin Smith,
the creditor, declares that the payment has been made with the moneys
furnished by the said Katharine Jane Bedell, amountin capital claimed
under obligation from defendant to said Melvin Smith, executed
before Isaacson, Notary, on the 8th August, 1881, registered on the
10th August, 1881, $2,500, interest from 29th September, 1886, to the
3rd December, 1887, $176.71, costs of opposition to Messrs. Morris &
Holt, $18.50.

Le seul moyen de contestation opposé a cette collo-
cation par 'appelant est que la subrogation opérée par
les deux actes du 29 septembre 1885 n’est pas expresse.
L’intimée lui a répondu que cela n’était pas nécessaire.
Le jugement de la Cour Supérieure lui donnant gain
de cause, a été confirmé par celui de la Cour du Banc
de la Reine dont il y a maintenant appel.
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La subrogation en question a eu lieu en vertu du 1891
paragraphe 2 de l'article 1155 du Code Civil, qui dit: — Owans

.
Lorsque le débiteur emprunte une somme & I’effet de payer sa dette BEDELL.

et de subroger le préteur dans les droits du créancier, il faut, pour que
la subrogation en ce cas soit valable, que l’acte d’emprunt et la quit-
tance soient notariés (ou faits en présence de deux témoins qui signent;);
que dans l’acte d’emprunt il soit déclaré que la somme est empruntée
pour payer la dette, et que, dans la quittance, il soit déclaré que le
paiement est fait avec des deniers fournis & cet effet par le nouveau
créancier.

Fournier J.

Cette subrogation s’opére sans le consentement du créancier.

C’est en conformité des dispositions du paragraphe
deux qu'a été faite la subrogation dont il s’agit c’est-a-
dire en faisant dans 1’acte d’emprunt et la quittance les
déclarations exigées.

Il y a une autre maniére d’obtenir la subrogation,
c'est celle dont il est question dans le premier para-
graphe du méme article.

Celle-ci tient plus de la nature d’une cession que le
créancier fait de sa créance et de ses droits contre'le
débiteur, lorsqu’il recoit son paiﬁlent d’'une tierce
personne. Alors cette subrogation doit étre expresse
et faite en méme temps que le paiement. Dela la
différence dans la maniére de procéder pour obtenir la
subrogation d’aprés ces deux paragraphes de I'acte 1155.

Dans le cas présent, toutes les prescriptions du 2e
paragraphe ont été accomplies, l'acte contient, ainsi
que le veut l'article 1155 la déclaration que la somme
a 6t empruntée dans le but de payer la dette; on y
lit la déclaration suivante: “l’emprunteur déclare
quwil a fait le présent emprunt dans le but de payer
une hypothéque de $3,000 avec intérét par lui due, &
Melvin Smith de la dite cité de Montréal, et garantie
sur la dite propriété en vertu d’'une obligation portant
hypothéque, passée devant A. G. Isaacson, notaire
public, le 8 aotit 1881, enregistrée le 10 aotit 1881.”

‘Cet article exige de plus que dans la quittance il soit
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déclaré que le paiement a été fait avec les deniers
fournis a cet effet par le nouveau créancier.

Cette deuxiéme condition a été également exécutée
dans l'acte de quittance de la maniére suivante :

Appeared Melvin Smith of the raid City of Montreal, Gentleman,
who acknowledged and confessed to have had and received at the
execution hereof of and from William Wilson of the said City of
Montreal, Wood Merchant, out of the hands of and by money furnished
Jor that wpurpess by Dame Kotharine Jane Bedell,”? &c., describing her
“the sum of $3,000 currency due under and by virtue of a certain
Deed of Obligation,” &e., &e.

Voils les seules conditions exigées par 'article 1165
pour obtenir la subrogation qui s’opére immédiate-
ment et sans le consentement du créancier.

La prétention de I'appelant que cela ne suffit pas,
qu’il aurait fallu en outre une déclaration expresse de
subrogation a été repoussée par les deux cours. Dans
la Cour Supérieure I'honorable juge Tait 1'a décidé de
la maniére suivante:

That the deed of loan by said opposant to defendant, dated twenty-
ninth September, eighteen hundred and eighty-five, and the deed of
release and discharge by Melvin Smith to Defendant of same date,
respectively contain the declaration required by the second part of
Article 1155 of the Civil Code; that from such declarations the law
presumes an intention to subrogate, and that by said deeds said oppo-
sant became and was and is subrogated in all the rights and privileges
and mortgages of said Melvin Smith in and upon the property in ques-
tion and in the proceeds thexeof, and this without any express mention
of subrogation in said deeds, which is not necessary ;

Considering that intention to subrogate on the part of the debtor,
being clear, and that such subrogation can by law take place without
the consent of the creditor, the declaration of Melvin Smith in the
latter part of the deed of release and discharge to the effect that he
released aad discharged the said lot of land from the mortgage thereon
created only meant that so far as he was concerned he granted such
discharge, and such declaration ought not and cannot deprive said
opposant of the subrogation created in her favor by said deeds.

Dans la Cour du Banc de la Reine ot le jugement &

b

été rendu 3 'unanimité confirmant celui de la Cour
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Supérieure, Sir A. A. Dorion juge en chef a prononcé ° 1891

le jugement de la Cour dans les termes suivants :— Owans
The only question submitted in this case is whether the respondent BE:;}'BLL_

has been subrogated to the hypothecary rights of Melvin Smith to

recover the amount of the obligation for which she has been collocated. Fournier J.
To effect a subrogation in favor of a party lending moneyto paya

mortgage Art. 1155, C. C. s. 2 requires that it be declared in the act

of loan that the money has been borrowed for the purpose of paying

the debt, and that in the acquittance it be declared that the payment

has been made with the moneys furnished by the new creditor for that

purpose. No formal declaration of subrogation is required, and this

has been repeatedly held under Art. 1250 of the French Code which is

in the same terms as our article. These declarations are contained in

the deed of loan and the discharge, and we are of opinion that the

respondent was rightly collocated.

Comme on le voit par ces deux jugements les condi-
tions requises par I'article 11565 pour opérer la subro-
gation suivant le paragraphe 2 ont été exactement
remplies. L’appelant n’a pas le droit d’en exiger
d’autres ; mais comme il a cité des autorités et des juge-
ments pour &tablir sa prétention que, pour qu'il y ait
subrogation il faut qu’il y ait une déclaration expresse
a cet effet, il ne sera pas sans utilité de faire voir
qu’'elle est condamnée par les auteurs et n’est pas jus-
tifiée par les jugements qu’il a cités pour la supporter.

Si une déclaration expresse était nécessaire 'intimée
pourrait prétendre qu’elle est contenue dans Tacte
d’emprunt ou se trouve la déclaration suivante :—

The borrower declares that the said property belongs to him abso-
lutely, and is free and clear of all imeumbrances save the ground rent
and commutation money, which latter the borrower binds himself to
pay off within six months and the balance due to T. & W. Owens (the
appellants) which ranks subsequent to the present loan.

Voila une déclaration bien explicite que 'hypothéque
donnée & l'appelant est une seconde hypothéque et que
la balance qui lui est due prendra rang aprés 'emprunt
fait pour payer Smith. Mais une telle déclaration

n’était pas exigée par la loi.
Io
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Je n’invoque pas ce moyen au soutien de mon
opinion ; au contraire, je partage celle des honorables
juge Tait et Sir A. A. Dorion, exprimée dans leurs juge-
ments respectifs, qu'une telle déclaration n’est pas
nécessaire et je suis d’avis que l'intimée s’étant confor-
mée aux conditions du paragraphe 2, article 1155, a
droit & la subrogation.

Cette doctrine, qui d’ailleurs est celle du code, dont
Particle 1115 n’est quela reproduction de I'article 1250
du code frangais, est supportée par tous les commenta-
teurs ci-aprés cités.

Laurent (1).

Faut-il une déclaration expresse de subrogation? ILa négative est
certaine. Llarficle 1250 n’exige pas de subrogation expresse, et le
silence de 1a loi décide la question puisqu’il n’appartient pas & Pin-
terpréte d’ajouter 4 la loi en exigeant une condition que le législatenr
n’a pas prescrite

Demolombe (2).

Ces deux déclarations: de la destination de deniers dans l’acte d’em-
prunt, et de emploi dans la quittance, sont d’ailleurs, suffisantes. Le
texte n’exige en outre ni dans I'un ni dans l’autre de ces actes, une
déclaration expresse de subrogation. L’arrété de 1690 voulait, il est
vrai, que cette déclaration y ffit faite, mais le législateur nouveau a
justement considéré que la volonté des parties d’opérer la subrogation
résulte d’'une maniére suffisamment expresse de l'accomplissement
méme qu’elles font des conditions requises par la loi pour ’obtenir.
Aussi, n’est-ce en effet, que pour le premier cas de subrogation conven-
tionnelle que Particle 1250, 1o. exige que la subrogation soit expresse,
et son silence pourlesecond cas témoigne qu’il ne le soumet pas & cette
condition. (Comp. Merlin Répert, Vo. Privilége, sec. IV, § 11 ; Toullier,
t. IV, No. 129 ; Duranton, t. XII, No. 133 ; Mourlon p. 260, 268 ;
Zachariae, Aubry et Rau, t. IV, p. 179 ; Larombitre t. III, art. 1250,
No. 68.)

Aubry et Rau (38).

En dehors des deux conditions exigées par le No. 2, de ’article 1250,
aucune autre n’est requise pour la validité et Vefficacitd de la
subrogation dont il s’agit. Ainsi elle s'opére inddpendamment de toute

(1) Vol. 18, No. 52. (2) 27 vol. No. 413.
(8) Vol. 4, sec. 321 p. 179.
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déclaration expresse de subrogation, soit dans l’acte d’emprunt soit dans 1891

la quittance. Owens

Larombiére (1). BEl;Ul:]LL

Le second paragraphe de larticle 1250 n’est que la reproduction = ——

résumée des dispositions de cet arrét de réglement (arrét du 6 juillet, Fournier J.
1690). 11 faut, dit-il, pour que cette subrogation soit valable que 'acte
d’emprunt et la quittance soient passés devant notaires, que dans
Tacte d’emprunt, il soit déclaré que la somme a ét8 empruntée pour
faire paiement et que dans la quittance, il soit déclaré que le paiement
a été fait des deniers fournis & cet effet par le nouveau créancier.
Comme lui, il veut que P’acte d’emprunt et la quittance soient passés
devant notaires, comme lui, il exige la double mention de la destina-
tion et de l’emploi des deniers prétés. Mads 4 y a cette diffdrence que
Parrét voulait une stipulation de subrogation tandis que Varticle 1250 la
Jait ressortir implicitement de lo mention de destination et de Pemploi.

Rolland de Villargues (2).

11 n’est pas nécessaire au reste pour que le préteur sucedde & I’hypo-
théque du créancier payé sl s’agit d’une créance hypothécaire que
Vacte d’emprunt stipule formellement que le préteur sera subrogd d cetle
hypothégue, ainsi que le voulaient les lois Romaines.

I1 n’est pas de rigueur que dans la quittance, 1 soit expressement
déclare que le débiteur Subroge le préteur. Lrarticle 1250, 2¢ paragraphe
ne lexige point, comme il Pexige dans la premidie disposition poux
la subrogation du créancier.

Pothier et tous les autres auteurs cités par I'appelant
a l'exception de Troplong et de Toullier, ont écrit avant
le Code et sous l’empire de larrét du 6 juillet 1690,
qui voulait une stipulation de subrogation, tandis que
T'article 1250, comme notre article 1155, le fait ressortir
implicitement de la mention de destination et de
Yemploi. Demolombe explique trés bien gne la décla-
ration expresse de subrogation n’est requise que pour
le premier cas de subrogation conventionnelle men-
tionée en larticle 1250, comme dans le paragraphe
premier de I'article 1155, et que le. silence du Code
pour le second témoigne qu'il ne le soumet pas a cette
condition.

(1) Vol 3, No. 66, art. 1250. (2) Verbo Subrogation para. 2
Nos. 28, 32,
104 .
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La quittance donnée par Melvin & Wilson comporte
non seulement la déclaration qu'il a regu le montant de
ce qui lui était dit en vertu de son obligation et de
I'hypothéque qui en assurait le paiement, mais il dé-
charge en outre la propriété de I’hypothéque donnée
pour assurer son remboursement. Cet acte a été due-
ment déposé chez le régistrateur qui ne 1'a enregistré
que comme une simple quittance,sans faire 'entrée dans
ses livres ni dans son certificat, que l'effet des deux
actes qui se rapportent I'un a I'autre était d’opérer une
subrogation en faveur de l'intimée, le témoin méme de

- T'appelant, le député régistrateur, reconnait que 'acte a

été déposé pour enregistrement.

Lorsque le régistrateur regoit une quittance pure et
simple d'une hypothéque, il se borne a fairel’entrée en
marge de l'acte établissant la créance, d'une déclaration
que Thypothéque est radiée et il fait le dépét de la
quittance dans les records de son bureau. Sans faire
Texamen des deux actes qui lui fugent déposés pour
enregistrement, afin de s’assurer 'l y avait extinction
compléte de I’hypothéque, il prit pour admis que ’hy-
pothéque devait étre radiée et la nota comme telle. Si
au lieu de cela il eut enregistré cette quittance comme
c’était son devoir, il se fut apercu de suite que Smith
reconnaissait avoir re¢u son paiement avec des deniers
fournis par 'intimée qui, par 13, se trouvait subrogée a
I’hypothéque de Smith en vertu de cette déclaration et
de celle contenue dans 'acte d’obligation.

L'intimeée peut-elle étre tenue responsable del’erreur
commise par le régistrateur ? Elle s’est conformée en
tous points & ce qu'elle devait faire pour obtenir la
subrogation ; elle a accompli les formalités du paragra-
graphe 2 de I'article 1155, et réguliérement déposé ses
actes au bureau d’enregistrement. C’estlatoutce qu’elle
devait faire pour acquérir la subrogation. L’erreur du
régistrateur ne peut lui en enlever le bénéfice, ainsi
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qu’il a déja été jugé par la Cour du Banc de la Reine, 1891

dans les mémes circonstances, dans la cause de Desro- Owexs

. .
sters v. Lamb (1). BEDELL.

As to the error in the registration this cannot be invoked against
Lamb. Heis not responsible for the registrar’s mistake. It may be
noticed that Desrosiers was not prejudiced at all by the wrong entry
in the registrar’s books and the registrar’s erroneous certificate. His
hypothec was taken as a second one to rank after that of Madame
Amos. However, even had he been prejudiced he could not deprive
Lamb of his rights under the deed giving subrogation.

Fournier J.

Les faits de cette cause sont tout a fait analogues &
ceux de la présente et les raisonnements qui ont fait
obtenir gain de cause & Lamb doivent faire triompher
Tintimée. Dans ce cas, comme dans celui de Lamb,
Tappelant n’a é&té nullement préjudicié par I'entrée
erronée du régistrateur; son hypothéque ne devait
prendre rang qu’apreés celle de Smith. Les précédents
invoqués par ’appelant ne s’appliquent pas 4 la question
sous considération. Dans la cause de Morrin v. Daly
(2), il s’agissait de la cession d’une moitié de créance
enregistrée, par Joseph & Derousselle, qui en avait
accepté le transport, mais n’avait pas fait enregistré son
transport. Plus fard, Joseph en recevant son paiement
de la moitié quilui était due donna une décharge com-
pléte de I'hypothéque. Il avait ce pouvoir parce que
le transport n’étant pas enregistré, il était resté ouver-
tement le seul créancier de I’hypothéque et pouvait
valablement en donner la décharge. Dans l'autre
cause, Chinic v. Canada Steel Co. (3), il s’agissait d'une
subrogation réclamée en vertu de Darticle 1156.
Cette subrogation ne peut avoir liew & moins que
celui qui la réclame ne prouve avoir payé la cré
ance & laquelle il demande a étre subrogé. Dans ce
cas, la subrogation était réclamée par le Canada Steel

(1) M.L.R. 4 Q. B. p. 4, 5. (@) 7 L. C. R. 119.
) 3Q. L R. 1.
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Co. qui allégeait avoir payé les montants pour lesquels
elle s’était portée opposante. Le considérant du juge-
ment est que la dite opposante “ n’avait pas prouvé les
alléguées essentiels de son opposition, et nommément le
paiement par elle des sommes de deniers qu’elle réclame
dans et par sa dite opposition.” L’honorable juge Mere-
dith dit & ce sujet:— ‘

Asto thelarger of the two sums claimed by the Steel Company, viz :—
$2,016.64, it is impossible to doubt the correctness of the judgment
so rendered ; for that sum appears, by the discharge of the creditor,
to have been paid by the honourable Eugene Chinic, end not by the
Canada Steel Company who allege they paid it and claim the subro-
gation. i

L'autre somme de $488.86 dit, I’honorable juge, n'a
pas été payée par la compagnie, ni par ses agents, ni
par d’autres personnes dont les droits avaient été trans-
portés 4 la compagnie; dans ce cas la compagnie ne
peut étre considérée comme subrogée en vertu de
Particle 1156, quant & la somme de $483.86 comme elle
le prétend ; et c’est principalement sur ces motifs que
I'honorable juge Dorion s’est appuyé pour maintenir
la contestation de Madame Lloyd.

Dans cette derniére cause, le jugement décide seule-
ment que I'opposante Canada Steel Company n’ayant
pas prouvée qu’elle avait payé les deniers, elle ne pon-
vait obtenir la subrogation qu’elle réclamait en wvertu
de larticle 1156.

Le jugement n’a nullement décidé que la subroga-
tion n’avait pas eu lieu parce que I'hypothéque était
déchargée dans le bureau d’enregistrement. Dans le
holding du jugement on voit seulement que le rappor-
teur souléve un doute sur la question de savoir si la
subrogation tacite peut avoir lieu en vertu d'un acte
qui comporte la décharge des priviléges au sujet des-
quels la subrogation est demandée, cette hypothéque
apparaissant déchargée par le bureau d’enregistrement.
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CUe doute ainsi soulevé n’est nullement résolu et
aucune partie du jugement de I'honorable juge
Meredith ne tranche cette question. Tout an contraire
il dit que la cour était unanime & confirmer le juge-
ment de la Cour Supérieure pour les raisons données
par l'honorable juge de cette cour, savoir que les
argents n’avaient pas été payés par, ou pour, la partie
qui réclamait la subrogation, et il n’était pas nécessaire
pour la cour de se prononcer sur la question de Peffet
de la décharge de 'hypothéque de la Couronne. Les
observations de I'honorable juge sur ce sujet ne sont
qu'un obiter dictum contre lequel la Cour du Banc de la
Reine s’est depuis prononcé deux fois dans la présente
cause et dans celle de Desrosiers v. Lamb (1).

La question dans le cas actuel n’est nullement
affectée par les décisions citées. En conséquence le
principe soutenu par les deux cours que l'intimée ne
peut pas &tre tenue responsable de I'erreur du régistra-
teur doit étre maintenu. Comme on I’a vu plus haut
il suffit pour que la subrogation ait lieu que les deux
conditions du 28me paragraphe, de I'article 1155, ait été
accomplies, 1° que dans ’acte d’emprunt il soit déclaré
que la somme a été empruntée pour payer la dette ; 2¢
que dans la quittance il soit déclaré que le paiement est
fait des deniers fournis & cet effet par le nouveau cré-
ancier, et elle a lieu de plein droit, et sans le con-
sentement du créancier. Elles s'opérent indépendam-
ment de toute déclaration expresse de subrogation soit
dans I'acte d’emprunt, soit dans la quittance comme le
disent Aubry et Rau, et sans déclaration que le porteur
sera subrogé a ’'hypothéque payée de ses deniers. Elle
ressort, comme le dit Larombiére, implicitement de
Particle 1250, (1155 c. c.) de la mention de destination
et de 'emploi.

(1) M. L R. 4Q. B. 45.
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1891 GwYNNE J. was of opinion that the appeal should
Owzns be dismissed with costs.
V. s
BEDELL.
-_— ParTERSON J. concurred.
Gwynne J.

Appeal dismissed wz’tﬁ costs
Solicitor for appellants: T. P. Butler.
Nolicitors for respondent : Morris & Holt.
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H. B. BAILEY AND COMPANY . 1890
(PLAINTIFFS)eeeenuernnneeneenn - vraenen % APPELLANTS ; 0T 50,
AND ‘1_851.
THE OCEAN MUTUAL MARINEIN- Y andy

SURANCE COMPANY (DEFEND-g REsPONDENTS. ~_2_

ON APPEAL FROM THE SUPREME COURT OF NOVA SCOTIA.
Marine insurance—Application— Promissory representation.

An application for insurance on a vessel in a foreign port, in answer to
the questions : Where is the vessel ? When to sail ? contained
the following : Was at “ Buenos Ayres or near port 3rd February
bound up river ; would tow up and back.” The vessel was dam-
aged in coming down the river not in tow. On the trial of an
action on the policy it was admitted that towing up and down the
river was a matter material to the risk.

Held, affirming the judgment of the court below, that the words
“ would tow up and back ” in the application did not express a
mere expectation or belief on the part of the assured but amounted
to a promissory representation that the vessel would be towed up
and down, and this representation not having been carried out the
policy was void.

APPEAL from a decision of the Supreme Court of
Nova Scotia (1) affirming the judgment for the defend- s
ants at the trial.
The action was on a policy of marine insurance. In
the printed form of application for the policy there
~were two questions as follows :—
“Where is the vessel 27
“ When to sail ¢”
And opposite these the applicant wrote :
“ Was at Buenos Ayres or near port 8rd February,
bound up river ; would tow up and back.”

PrEsENT.—Sir W. J. Ritchie C.J. and Strong, Fournier, Taschereau,
Gwynne and Patterson JJ.

(1) 22 N. 8. Rep. 5.
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The damage to the vessel for which the action was
brought occurred when she was coming down the
river not in tow.

The policy insured the vessel for a year.

The only question decided in the court below, and
the sole issue rtaised im the appellants’ factum, is
whether the above statement in the application was a
promissory representation by the assured failure to
carry out which would forfeit the policy, or was merely
intended to afford information to the company of the
movements of the vessel at the time. The judgment at
the trial, which was affirmed by the full court, was for
the defendants and was founded on the ground that
the statement was a promissory representation. The
plaintiffs appealed.

Henry Q.C. for the appellants. The words * would
tow up and back ” do not amount to a promissory
representation. Arnould on Marine Insurance (1). If
they do the policyis not void. Brine v. Featherstone (2).

W. B. Ritchie for the respondents cited Harrower v.
Hutchinson (8); Ex parte Dawes. In re Moon (4) ; Cleve-
land v. Fettyplace (5).

Sir W. J. Rrrcaie C.J.—In the application for insur-
ance for appellant is asked “ where is the vessel ?” and
the answer was *‘at Buenos Ayres or near port;” and to
the question “when to sail ?” the answer was “38rd
February, bound up the river, would tow up and back.” .
It is admitted that towing between Buenos Ayres and
Corrientes, 750 miles up the river where the ship was
to load, is a matter material to the risk of a voyage
between these ports, and would materially decrease the
perils to which a vessel would be exposed on such a

(1) 6 ed. vol. 1, p. 524. (3) L. R. 5 Q. B. 584.
(2) 4 Taun. 869. (4) 17 Q. B. D. 275.
(5) 3 Mass, 392.



VOL. X1X.1 SUPREME COURT OF CANADA.

voyage.. If such is the case it is very clear that, in
view of that voyage at any rate, the amount of pre-
mium would be materially affected, for it is clear this
towing decreased the risk for that portion of the year
during which this voyage up and down the river
lasted, though the defendants would, no doubt, be
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liable for any voyage after the one contemplated in the Ritchic C.J.

application during the year.

The ship did tow up but did not tow down the river.
The damage now sought to be recovered for was
sustained by the ship on her voyage down when not in
tow. I am of opinion the representation was not a
mere matter of expectation or belief, but a represen-
tation or affirmation of a positive fact that.the ship
would tow up and down, and I think all the surround-
ing circumstances show that the assured intended
that assurers should so understand it.

The plaintiffs at the time of this application, in a let-

ter to their brokers 21st March, 1885, say the “vessel
was at Punta Lava near Buenos Ayres February 3rd,
and was to leave the following day up the river to
load and was to tow up and down.” [His Lordship
here referred to the evidence showing that the insured
knew when the application was made that by the
charter party the vessel was to tow up and down the
river.] -
I think we must take these words in their plain and
obvious meaning, in that sense in which it is most
reasonable to conclude they were understood by the
underwriter.

It was a positive representation of an existing or
future fact material to the risk ; there was no represen-
tation of belief or expectation, but a positive engage-
mentthat she should or would be towed up anddown the
river. It would have been very easy in this case for the
assured to have said it is expected she will be towed up
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and down, but this would not have answered his pur-
pose. He had positive evidence that she was intended
to be towed up and down, and, therefore, naturally
wished to influence the underwriter by the positive
statement that she would be. I think the nice distinc-
tion which has been attempted to be drawn between
“would” and ‘‘will,” istoo fine for the practical purposes
of life in this connection. Suppose the assured had war-
ranted in time of war that the ship would sail with
convoy, would her not doing so be a breach of such a
warranty 2 I can really see no distinction between a
promissory representation and a warranty. '

I think this was not matter of expectation but the
promissory representation of a material fact ; therefore
1 think the appeal should be dismissed.

SrroNg J.—For the reasons given by the court
below 1 am of opinion that this appeal should be dis-

missed.
FourNIER J. concurred.

TascHEREAU J.—This is a clear case for dismissal. I
would call it a frivolous appeal and it should have been
disposed of without calling on the respondents.

GwYNNE J.—The appeal in this case must, in my
opinion, be dismissed with costs. It is admitted that
whether the vessel proposed to be insured should or
should not have been towed up the river La Plata
and back was material to the risk. Itisapparentfrom

‘the letter written by the plaintiffs to their agent direct-

ing him to effect an insurance for them that they
intended that their agent should, in order to effect
the insurance, make the representation on their behalf
that the vessel was to- be towed up and down. In
view of what might naturally have been supposed to
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have been the state of things at the time when the
policy was effected, the statement of the plaintiffs’ agent
to the defendants appears to me to read plainly enough
that the vessel was to have left Buenos Ayres on the
3rd of February on a voyage up the river in tow up
and back, and it was upon this representation that the
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defendants were asked to enter into the policy which Gwynne J.

was effected. The language so used is capable of being
construed, and reasonably so, as a positive representa-
tion of the plaintiffs made for the purpose of effecting
the insurance through their agents ; and the insurance
company had reasonably a right so to understand the
language, and as that representation was not fulfilled
the policy is avoided.

ParTERSON J.—I am of opinion that ihis appeal
ought to be dismissed. The verbal criticism of the
phrase “would tow up and back,” in the application
for the insurance seems to me to be beside the ques-
tion, having regard to the fact that the statement
related to something that had happened or was under-
stood to have happened six weeks or more before the
date of the application. Itis \argued by counsel for
the appellants that a material difference would have
been made by using the words, “ will tow up, &ec.,” or
“is to tow up, &ec.,” or “towing up and down.” The
first two of these forms of expression would have been
inappropriate to the circumstances, and the third has,
as I apprehend, its precise equivalent in the expression
actually used.

The statement, expanded without altering its effect,
may, I think, be put in this shape: “The vessel was,
on the 5th of February, about to proceed up the river
Parana, but with the precaution against the dangers of
the river navigation of being towed up and down ”
or in this form: “The vessel was about to be towed
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up and down the river”; or to bring in one of the
forms of the phrase suggested by counsel: “The ves-
sel was to sail up the river, towing up and back.”

The representation naturally conveyed to the under-
writer was that the vessel, though a sailing ship, would
have or was to hdve for the trip up and down the river

Patterson J. the security of being towed, and that representation

was clearly a material one.

Its materiality can scarcely be more satisfactorily
shown than by the letter of the 21st of March from the
plaintiffs to their agent asking for rates for the insur-
ance, in which they make a point of the towing.

~ “This vessel was at Punta Lava near Buenos Ayres,

February 8rd, and was to leave the following day up
the river to load ; was to tow up and down.”

Appeal dismissed with costs.
Solicitor for appellants: B. A. Weston.
Solicitor for respondents : N. F. Parker.
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EDWARD WILLIAMS AND ALICE
S. WILLIAMS, HI1s WIFE (PLAIN- s APPELLANTS ;

AND

THE CITY OF PORTLAND (DEFEND- s R ESPONDENTS.

ON APPEAL FROM THE SUPREME COURT OF NEW,
BRUNSWICK.

Municipal corporation—Statutory powers—Control over strests—Alteration
of grade—Negligence—Contributory megligence—34 V. ¢. 11 (N.B.)—
45 V. ¢. 61 (N.B.)

The act of incorporation of the town of Portland, 34 V. c. 11 (N.B.),
which remained in forece when the town was incorporated as a city
by 45 V. ¢. 61 (N.B.), empowered the corporation to open, lay
out, regulate, repair, amend and clean the roads, streets, ete.

Held, that the corporation had authority, under this act, to alter the
level of a street if the public convenience required it.

'W. was owner and occupant of a house in Portland situateseveral feet
.back from the street with steps in front. The corporation caused
the street in front of the house to be cut down, in doing which the
steps were removed and the house left some six feet above the
road. To get down to the street W. placed two small planks
from a platform in front of the house and his wife in going down
these planksin the necessary course of her daily avocations slipped
and fell receiving severe injuries. She had used the planksbefore
and knew that it was dangerous to walk up or down them, In
an action against the city in consequence of the injuriesso received:

Held, affirming the judgment of the court below, that the corporation
having authority to do the work, and it not being shown that it
was negligently or improperly done, the city was not liable.

Held also, that the wife of W. was guilty of contributory negligence
in using the planks as she did knowing that such use was danger-
ous.

APPEAL from a decision of the Supreme Court of

PrEsENT.—Sir W. J. Ritchie C.J. and Strong, Fournier, Tascherean,
Gwynne and Patterson JJ.
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New Brunswick setting aside a verdict for the plain-

Wirniaus tiffs and ordering a non-suit.

2.
THE
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The action was brought against the city of Portland
for injuries to the plaintiff Alice S. Williams incurred
under the following circumstances. Plaintiffs’ house
had a platform in front and steps leading down to the
street. The city authories altered the grade of the street
in front of this house, and in doing soremoved the steps
leaving a perpendicular fall of some six feet from the
platform to the street as altered. These steps were the
usual means of ingress to and egress from the house, and
after they were removed the plaintiff Edward Williams
placed two deals about ten feet long where the steps
had been. The plaintiff Alice S. Williams in going
down these deals to cross the street and feed her hens
on the other side sustained the injuries for which the
action was brought.

On the trial the plaintiffs obtained a verdict for $625
damages. On motion to the Supreme Court of New
Brunswick this verdict was set aside and a non-suit
ordered, the court being of opinion that the cutting
down of the street being for the convenience of the
public defendants were not liable, and, also, that there
was contributory negligence on the part of the plain-
tiffs. From this judgment of non-suit the plaintiffs
appealed.

Pugsley, Sol. Gen. for New Brunswick, for the ap-
pellants. Under its charter the city of Portland had
power to open, lay out, regulate, repair, amend and
clean the streets. This gives no authority to alter the
grade. Nutter v. Acerington Board of Health (1).

If the defendants could cut down the street they
were guilty of negligence in encroaching upon plain-
tiffs’ property and removing the steps.

The plaintiffs having been deprived of their means

(1) 4Q. B. D. 375.
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of access to the street adopted a reasonable mode of
securing it, and cannot be prevented from recovering
from the fact of the plaintiff Alice 8. Williams having
used it. See Clayards v. Dethick (1).

Currie for therespondents referred to Boulton v. Crow-
ther (2) ; Smith v. Corporation of Washington (3); as to
the power to alter the grade; and on the question of
liability for negligence to Adams v. Lancashire & York-
shire Railway Co. (4); Wakelin v. London & South West-
ern Railway Co. (5). - ‘

Sir W. J. Rircaie C.J.—I think the town of Port-
land, under the authority given to it by 84 Vic. cap. 11
8. 83 to open, lay out, regulate, repair, mend and clean
the roads, bye roads, highways, streets, sidewalks, had
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full power to alter if need be the levels of the streets.

This principle we recognized and acted on in this court
in Pattison v. The. Mayor of St. John (6). There is no
evidence that defendant went beyond the line of the
street ; there is evidence that the cutting was all
within the line of the street. There was no evidence
whatever that the work was done negligently or im-
properly ; though the jury found such to be the case

there was no evidencé whatever to establish ‘this.

There was clear evidence of contributory negligence.
I think the injury the plaintiff sustained was brought
about entirely by the manner in which the planks
_were placed and which plaintiff admits it was danger-
ous to go up and down. It is abundantly clear that it
was because the planks were so placed that it was not
reasonably safe for plaintiff’s wife to pass over them
in the manner she did that caunsed the accident.

StroNG J.—For the reasons given by the court below
I am of opinion that this appeal should be dismissed.

(1) 12 Q. B. 439. . (4) L. R. 4 €. P. 739.
(2) 2 B. & C. 703. (5) 12 App. Cas. 41.

(3) 20 How. 135. (6) Cassels’s Dig. 96.
I1
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FournNigr J.—Concurred.

TASCHEREAU J.—1 think that the judgment ordering
a non-suit was right. I have come to this conclusion
upon the ground that it is clear, by the evidence ad-
duced at the trial, that the accident to the plaintiff
Alice 8. Williams was entirely due toher want of pro-
per care and caution in the use of the planks fo get
from the house to the street, placed there by her hus-
band in such a position that it was dangerous to pass
over them. I would dismiss the appeal.

GwyNNE J.—The declaration filed by the plaintifis
in this action proceeds wholly upon the allegation that
the defendants wrongfully cut down a certain stroet or
highway in the city of Portland in the Province of New
Brunswick in front ot dwelling house of the plaintiff,
Edward Williams, so as to make the said street and
highway considerably lower than it had previously
been, and also wrongfully, illegally and improperly
removed certain steps which the plaintiff, Edward,
used for .affording access from his dwelling house to
the street, so as to make it dangerous getting from the
said dwelling house and premises to and upon the said
street and highway, and that the defendants frequently
promised to replace the said steps, so as to continue
them down to the said street so lowered, but did not
do so.

Upon this foundation is erected the superstructure
which constitutes the gist of the action, namely :

That the said Edward Williams, relying upon the saild promise, in
order to get access to said street and as a temporary means of getting
such access was obliged to and did, prudently, carefully, and in a rea-
sonable manner, place boards leading in a slanting direction from the
said premises to the said highway as a temporary means of getting from

said dwelling house upon said highway until the said defendants
should place said steps there as they had ‘agreed and were law-
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fully bound to do, the said plaintiff, Edward Williams, using 1891

all proper and reasonable care in that behalf, and the said Alice 8. Wil WirTTass
liams, then being the wife of the said Bdward Williams, while seeking v,

to pass from said dwelling house to said street by the way which she  THE
had theretofore been accustomed to, and had a right to go, was step- P%I;TYL f;;)_
ping down the said boards when, without any fault of her own,she
slipped and fell, and was very severely bruised, wounded, maimed and Gwynne J.
injured, and became and was sick and disabled for a long time and suf-

fered great pain of body and mind.

And the plaintiffs claimed for the said injury to the
said Alice 8. Williams the sum of $2,000, and the said
Edward Williams for the loss of the comfort of the ser-
vices of his said wife and for expenses of nursing her
and for medical attendance claimed the further sum of
$500.

To this declaration the defendants pleaded in their
second plea that they did the several acts complained
of under, and by virtue of, the authority in them vested
by the act of the general assembly of the province of
New Branswick, 84 Viec. ch. 11, passed to incorporate
the town of Portland, and acts in amendment thereof,
and without any negligence or improper conduci on
the part of the defendants, and not otherwise. And as
to the removal of the steps leading from the plaintiffy’
dwelling houseto the said street the defendants ina fifth
plea pleaded, that such steps were upon,and wrongfully
encumbering, said highway or street, and the defend-
ants as they lawfully might took away and removed
such steps from off said highway or street. The
defendants in other pleas denied that they had ever
promised to replace said steps and continue the same
down to the street as lowered, but the whole case is
involved in the sufficiency of the defence as pleaded
in their second plea that what the defendants’ did in
lowering the street as set out in the plaintiffs’ declara-
tion was authorized by the acts of the legislature of

11Y%4
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the province of New Brunswick in that plea mentioned
and under which the defendants justified.

A protracted inquiry into much irrelevant matter
gseems to have taken place at the trial, for in view of
the fact that the whole foundation of the action as
laid in the declaration was the allegation that
the act of the defendants in lowering the street, as
they undoubtedly did, was illegal and so wrongful to
the plaintiffs, the whole question was reduced to one
of law, namely, whether the acts under and in virtue
of which the defendants justified authorized them so
to lower the grade of the street. As to the removal of
the steps in the declaration mentioned as formerly
leading from the plaintiffs’ dwelling house to the street
the evidence showed what was done to have been an
act incidental to, and necessarily consequential upon,
the lowering of the street as lowered. These steps
rested upon the street or highway, and the lower ones
consisted merely of rough boards laid across a channel
in the highway used for drainage purposes, and after
the lowering of the street or highway the plaintiffs’
dwelling house was left standing several feet nearly
perpendicularly above the line of the street or high-
way as lowered, and so the access from the dwelling
house to the street which had before existed was un-
doubtedly cut off as a consequence necessarily result-
ing from such lowering of the street. There was no
evidence offered at the trial for the purpose of shewing
that, nor indeed did the declaration contain any com-
plaint that, the defendants in lowering the street had
crossed the limit of the street, and had entered upon
and had cut down any part of the plaintiffs’ land ; they
were granted leave at the trial to amend their declara-
tion by inserting a count to that effect, if they desired
to do so, but they declined availing themselves of the
privilege thus granted to them. If such a case had
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been made it would have been necessary to inquire 1891
whether such a trespass on land of the plaintiff, Wrrrraus
Edward Williams, would have rendered the defend- TI,}JE;E
ants liable for the injury sustained by the wife of Crry or
Edward Williams occasioned by her using the mode POIEND'
of descent provided by the husband for procuring ac- GYW_‘E J.
cess from his dwelling house to the street, which, if it
was legally lowered, the plaintiffx have not shewn
any right so to encumber. Several questions were
submitted to the jury by the learned judge who
tried the case, all of which the jury answered
unfavorably to the defendants. It is, however, un-
important now to consider these questions, or to
inquire whether the answers to them are supported
by the evidence, for it was agreed at the trial that the
verdict should be taken in accordance with the an-
swers of the jury to the questions submitted to them,
subject to the opinion of the court whether a non-suit
should not be entered upon points taken and moved at
the trial and reserved for the consideration of the
court. A non-suit has been ordered to be entered by
the Supreme Court of New Brunswick pursuant to the
leave so reserved, and from that judgment this appeal
is taken.

The only points of non-suit so taken which are at all
necessary to be considered are that the defendants are
not liable to the plaintiffs by reason of their having
lowered the grade of the street, that having been a
lawful act done by them in the service of their juris-
diction as a municipal corporation, and done for the
benefit and convenience of the public ; and that there
was no evidence of any negligence committed by the
defendants in the lowering of the street, or of any duty
“owed by the defendants to the plaintiffs a breach of
which had been committed, so as to entitle the plain-
tiffs to recover in the action.
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By the Provincial statute, 84 Vic. ch. 11, the town

Wrraaws of Portland was incorporated and by the fourth section

v,
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PORTLAND.

Gwynne J.

of the actit was enacted that the fiscal, prudential and
municipal affairs, “ and the whole local government
of the town” should be vested in a town council con-
sisting of a chairman and twelve other persons to be
elected annually by the ratepayers as in the act direct-
ed, “and in no other power or authority whatever.”
By the 57th section it was enacted that such town
council should have the sole power and authority to
make by-laws for the good rule and government of the
town, and for the better carrying out of the provisions
of the act, and from time to time to revise, repeal, alter
or amend any by-laws, ordinances, rules or regulations
whatsoever by them made under the authority of the
act, and by the 83rd section it was enacted that the
town council should have the sole and exclusive man-
agement and control of all roads, bye roads, highways,
streets, sidewalks, wharves, docks, slips, ways, lanes
and alleys within the said town, and power to open,
lay out, regulate, repair, amend and clean the same,
and to put and build drains, culverts and bridges
therein, and should control the expenditure of all legis-
lative grants for bye roads within the said town, and
of all moneys assessed and collected or expended from
the general revenues of the said town, for and on ac-
count of the making, repairing and improvement of
any such roads, bye roads, highways, streets, sidewalks,
wharves, docks, slips, ways, lanes and alleys.

By the 84th section the town council was invested
with all the powers as to the expenditure and commu-
tation of statute labor which were vested in the General
Sessions of the Peace, and in the Commissioners and Sar-
veyors of roads, under the Provincial statute, 25 Vic,
ch. 16, to be exercised in such manner and through
such officers, agents and persons, as the town council



v

VOL. XIX.] SUPREME COURT OF CANADA. 167

should prescribe. By this act, 25 Vic. ch. 16, the com- 1891
missioners of roads were empowered to expend the Wrrizams
statute labor and the monies arising from the commu-
tation thereof in making or *“improving the roads and Crry or
bridges in the best manner,” the places where and the PORTLAND.
manner in which such improvements should be made Gwynne J.
being left to the discretion of the commissioners. T
By 45 Vic. ch. 61 the town of Portland was erected

into a city, and it was thereby enacted that the act of
incorporation of the town of Portland, 34 Vie. ch. 11,

should apply to the city of Poriland, and that the

words “ Town of Portland,” “ Town,” “ Town Council,”

“ Chairman,” whenever occuring in said act of incor-
poration, 84 Vic. ch. 11, should thenceforth be read as

“(ity of Portland,” “City,” “ City Council,” “ Mayor.”

~ These are the acts under which the defendants have
justified the lowering the street, the legality of which
- the plaintiffs dispute. There can be no doubt, in my
opinion, that the statutes under which the defendants
have justified do authorize the defendants to lower the
grade of the streets wherever necessary within the
limits of the city in such manner and to such extentas
shall appear to the town council to be the best manner
for serving the interests of the municipality and the
convenience of the public. The powers vested in the
local municipal corporations throughout the Dominion
are vested in them as part of the system of local self-
government authorized by sec. 92, item 8, of the British
North America Act, whereby the local legislatures
are exclusively empowered to make laws in relation to
municipal institutions in the province, the policy
being to place all matters of a purely local nature,
which the regulating the grade of the streets in a mu-
nicipality eminently is, under the absolute manage-
ment and control of the municipal corporation, as a
power essentially necessary to the interest of the pub-
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lic, and the good rule and government and prosperity
ol the municipality. If deprived of this power the
municipalities throughout the Dominion would be
stripped of a power which seems to be essentially ne-
cessary to the success of these institutions as local self-
governing bodies. It is well established that if the
lowering of the street in question was an act which
was authorized no action lies at the suit of the pro-
prietor of adjacent lands for any injury thereby occa-
sioned to his property, unless it be for injury arising
from negligence in the manner in which the work
was executed, nor can he claim any compensation
for such injury unless under a special legislative
provision to that effect, and in the manner directed in
such legislative provision if any special mode be
directed, if not then by action. The present action,
however, is not brought for any injury alleged to have
been done to the property of the plaintiff, Edward
Williams, abutting on the street which has been
lowered in front of his dwelling house. The action
and the claim made in it are of a totally different
nature, namely, that the total absence as is alleged of
any right in the defendant corporation to lower the
street, and by: so doing to cut off the access which he
had had from his dwelling house to the street as it was
before being lowered, entitled the plaintiff, Edward
Williams, to provide himself with access from his
dwelling house to the street as lowered, and that the
defendants, by reason of their act being nnauthorized,
are responsible for the injury sustained by the wife of
Edward Williams in using the mode of access provided
by him. If the act of the defendants was a lawful
act, if they were authorized to lower the street so as to
deprive the plaintiff Edward Williams and his family
of access to the street as lowered, there is no founda-
tion laid for the action which has been brought and no
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action does lie at the suit of the plaintiffs, or of either 1891
of them ; and it is unnecessary to inquire whether any wrizaus
action would lie under the circumstances appearing Tog
in evidence, as to the immediate cause of the injury Crmy or
complained of having been the defect in the mode of PORILAND.
access constructed by the plaintiff Edward Williams Gwynne J.
himself, even if the defendants had not had, as is alleg- T
ed, any authority to lower the street. The case of

Nutter v. Accrington Local Board of Health (1) and cer-

tain questions put to counsel by Bramwell and Brett

L.JJ. in the course of the argument were relied upon

by the learned counsel for the appellants in support

of their contention, but that case carefully examined

and thoroughly understood seems rather to support the
contention of the respondents, namely, that they had
authority to lower the street in question here.

The action was to enforce an award made in favor
of the plaintiff, giving to her compensation for injui’y
done to her property by reason of the grade of a high-
way near her house having been raised, and the ques-
tion was whether she was entitled to compensation
under the Public Health Act of 1848, 11 & 12 Viec.
ch. 68, for such alteration made in the road wupon
which her house abutted.

By section 2 of the act it was enacted that the word
“street” in the act should apply to and include any
highway (not being a turnpike road) any road, public
bridge (not being a county bridge), lane, footway,
square, canal, alley or passage wicthin the limits of any
district.

By section 68 it was enacted that all present and
future “streets” being; or which at any time should
become, highways within any district of a local board
should vestin and be under the management and con-
trol of the local board of health, and that the said local

(1) 4Q. B. D. 375.
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board should cause all such streets to be levelled, pav-
ed, flagged, channelled, altered and repaired as occa-
sion might require.

Section 144 provided for compensation being granted
to all persons sustaining any damage by reason of the
exercise of any of the powers of the act. In the town
of Accrington there was a road called the Whalley road
in respect of which a turnpike road had been estab-
lished by 29 Geo. 8, ch. 107; part of this road was
within the district of the Accrington local board, and
it was on such part that the plaintiffs’ property was
sitmate. In 1858 the Local Government Act, 21 &
22 Vic. ch. 98, was passed (in amendment of the Public
Health Act 11 & 12 Vic. ch. 63,) by the 41st section
of which act it was enacted that it should be lawful
for any local board by agreement with the trustees of
any turnpike road, or with any corporation or person
liable to repair any street or road, or any part thereof,
to take upon themselves the maintenance, repair,
cleansing, or watering of any such street or road, or
any part thereof, on such terms as the local board and
the trustees, or corporation, or person, or surveyor afore-
said might agree upon between themselves. Prior to
1871 an agreement was entered into between the Ac-
crington local board and the trustees of the turnpike
road, whereby amongst other things the trustees
undertook to raise the carriage way at a part of the
road immediately opposite the house and land of the
plaintiff, and the local board on their part undertook
to raise the footpath along the plaintiff’s land to a.cor-
responding height. It was for this work that the
plaintiff’ claimed compensation, and had procured an
award in her favor to enforce which the action was
brought.

The contention of the defendants was that the road
in question being a turnpike road was, by the second
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section of 11 & 12 Vie. ch. 63, excepted from their juris- 1891
diction, and that the work done was not done under the wiiriaus
authority of that act, but under the agreement entered -
into with the trustees under 21 & 22 Vic. ch. 98, and Crry or
that therefore the compensation clause of 11 & 12 Vie. PO}END'
ch. 63 did not apply, and that the plaintiff was not Gwynne J.
entitled to compensation. The Court of Queen’s Bench T
concurring in this contention gave judgment for the
defendants from which the plaintiff appealed. Upon
the appeal counsel for the plaintiff contended :

1st. That the road was a “street” within 11 & 12
Vic. ch. 68, and under the control and management of
the local board, notwithsianding that the piece of road
in question was part of the turnpike road; and

‘2nd. That even if not a * street ” within the above
statute the local board had power under 21 & 22
Vic. ch. 98, s. 41, by agreement with the turnpike
trustees, to take upon themselves the maintenance,
repair, cleaning and watering of it.

It was with reference to this contention that Bram-
well L.J. put the question to counsel : “ What power
had the trustees to raise the road ?” And that Brett L.
J. said : *“ Maintenance must mean keeping it up as it
is; could they level a hilly road ?” to which questions
counsel immediately gave answer :—

By 9 Geo. 4 ch. 77, sec. 9, the trustees of any turnpike road are
empowered to make, divert, shorten, vary, aiter and improve the
course or path of any of the several and respective roads under their
care and management.

And he argued that under this clause the trustees of
the turnpike road had power to make the alteration
complained of, and although they could do so without
paying compensation, still they could authorize the
local board to make the alteration under sec. 41 of 21
& 22 Vic. ch. 98, and that sec. 4 of that act made .
the provisions of the Public Health Act of 1848 apply
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1891 =nd so that the plaintiff was entitled to compensation
Witttaus under sec. 144 of 11 & 12 Vie. ch. 63.

Tog This 4th sec. of 21 & 22 Vic. ch. 98, as thus applied
Crry or and relied upon, enacts that :

PoRrTLAND. . .
_ This act shall be construed together with, and deemed to form paxt

Gwynne J. of, the Public Health Act of 1848 ; words used in thisact shall be inter-
“  preted in the sense assigned to them in said Public Health Act ; and the
provisions of each of the said acts shall, so far as may be consistent
with the provisions of this act, be respectively applicable to all matters

and things arising under the other act.

The argument for counsel for the defendants was
that the turnpike road was not a “street” within 11
& 12 Vie. ch. 68, and so was not by that act placed
under the control and management of the local board,
and that section 144 did not apply—that what the local
board had done was by authority of the trustees who
could have done it themselves without rendering com-
pensation, and that the local board could justify under
the trustees of the turnpike road and so were not liable
to render compensation to the plaintiff. The majority
of the Court of Appeal, consisting of Lord Justices Cot-
ton and Brett, were of opinion that the road in question

. was a “street” within 11 & 12 Vic. ch. 68, and was
therefore under the control of the local board, notwith-
standing that it was also a turnpike road, and that there-
fore the plaintiff was entitled to compensation under
section 144 of 11 & 12 Vic. ch. 63. Bramwell L.J. dis-
sented and was of opinion that a turnpike road was
not a “street,” or under the control of the local board
within 11 & 12 Vie. ch. 68, and that therefore the
judgment of the Queen’s Bench Division should be
affirmed. In the observations made by him in his judg-
ment, however, he gives a most complete answer to
the above questions put by himself and Brett L.J.
to counsel for the plaintiff during the argument. He
there says:—

If the acts were done, as indeed they were, and the alteration was
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made under the powers of the turnpike frustees, I camnot see that 1891

any action would be maintainable against the turnpike trustees or Wirmians

those who acted in their behalf. The trustees are empowered under 2.

their act of parliament to raise and alter the levels of the road, and it ~ TEHE

has been held in a case in the reports of Barnwell and Cresswell. P%I};DTYL;):?D

Boulton is Crowther, 2 B. & C. 703, that no action lies against the __ _

trustees of a turnpike road for acts done bond fide and within their Gwynne J.
Jurisdiction. -

But, he adds:—
I am inclined to look upon it as a principle that no action ought to
be maintainable. * * * *® *

Supposing that the owner of property adjoining a highway is not the
owner of the soil in the highway, I do not think he has any right by
the law of the land to have the road continued at a particular level.
It may be a great inconvenience to him, no doubt to have the road
altered, if he has built with reference to the level of the road, but it
may be an inconvenience to the public not to have the level altered,
and I do not know that he has any vested right in the road remaining
at that level to the inconvenience of all mankind. If this view is right
then there is no ground for saying that the defendants are continuing
and maintaining a wrong which they have committed. If the act was
rightly done by the turnpike trustees the defendants are justified in
maintaining it.

Now the right which Lord Justice Bramwell in
these observations says the trustees had * to raise and
alter the levels of the road,” was contained in the
statute 9 Geo. 4 ch. 77, sec. 9, cited by counsel for the
plaintiff in answer to the question put to him by the
Lord Justices, in which statute the power granted
is stated to be “to make, divert, shorten, vary, alter
and improve ” the course of the road under the “ care
and management of the trustees.” We have then the
opinion of Lord Justice Bramwell himself in answer
to the questions put by himself and Lord Justice Brett
that those words were sufficient to confer authority
upon the trustees of the turnpike road to cut down hills,
to raise hollows, and to raise or lower the-level of the
road under their care, but whether these words would
or would not be sufficient to authorize the local board
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1891  of health, or turnpike trustees, in England to alter the
Witiians levels of roads under their care, we cannot, in my
T“;E opinion, permit a doubt to be entertained that the
Crry or nature and contstitution of local municipalities in
POIEND' this Dominion is such that when, as in the statute
GWY‘_;“ J. incorporating the defendants, and in like statutes, the
highways in the municipalties are placed under the
sole and exclusive management and control of the
councils of the municipalities with power to regulate.
repair, amend and improve the same the municipal
corporations have most ample power to cut down hills,
to raise hollows. and from time to time to alter the
levels of all such highways in such manner as shall
seemn to them to serve best the interests and con-
venience of the public. The case is, in fact, concluded
by Paitisor v. The Mayor of St. John (1) in this court.
There can then be no doubt that the corporation of the
City of Portland had ample power to lower the level
of the street in question, and asthe allegation that they
had no such power is made the sole foundation of the
action as laid in the declaration in this cause the non-
suit was rightly ordered, and it is unnecessary to refer
to the other matters discussed at the trial. The appeal

must, therefore, be dismissed with costs.

ParrersoN J.—This action is brought by husband
and wife to recover damages for injuries received by
the wife. The act of the defendants which is com-
plained of is the lowering of the street in front of the
house and ptemises of the husband, but he does not
base his claim upon any asserted injury to or deprecia-
tion of his property. He asserts that the defendants
cut down the street and removed some steps by which
he used to descend from his house to the street at its
former level, and promised to replace them but did not

(1) Cassels’s Dig. 96.
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fulfil that promise, and he says that, relying on that 1891
promise, he was obliged, in order to get accessto the Wirirams
street, and did prudently, carefully and in a reasonable -~
manner, place boards leading in a slanfing direction P(S)II;P';{L o
from his premises to the highway as a temporary =~
means of getting from his house to the highway until PattersonJ.
the defendants should replace the steps as they had
agreed and were lawfully bound to do; and it is then
averred that the wife slipped when going down the
boards and was hurt. There is no allegation that the
lowering of the street was unlawful or improper. The
removal of the steps is charged to have been wrongful,
illegal and improper, but no right to have the steps
there is shewn. They are not even alleged to have
been on the plaintiffs’ property. The allegation is
that—

There were and had been for a long time wooden steps leading
from the said dwelling house and premises to the said street and high-
way ;
evidently meaning that the steps led from the higher
elevation down to the then level of the street,

which steps were then, and had been for along time prior to the
grievances hereinafter mentioned, rightfully and lawfully there.

(A1l of which would be true of steps used by permis-
sion of the corporation within the line of the highway.
In fact the statement of complaint relies upon the al-
leged promise to replace the steps, though it does not
allege any consideration for the promise.

The inquiry naturally suggested is: What cause of
action in the female plaintiff is intended? No duty
to her on the part of the defendants is averred, the
idea conveyed by the pleading being that she is suing
because she had received an injury which she might
have escaped if the defendants had fulfilled their pro-
mise to her husband. And, as far as the husband is
concerned, he appears to put forward his wife’s in-



176

1891
Nt
WILLIAMS
V.
TuE
Ciry o
PORTLAND.

Gwynne J.

SUPREME COURT OF CANADA. [VOL. XIX.

juries as special damage from the same breach of con-
tract.

It is too late, however, to criticise the pleading, and
the plaintiffs, both or one of them, must succeed if the
verdict they have obtained can be supported on the
law and evidence.

I do not think it can possibly be supported

The alleged contract may be put aside at once. There
is no pretence that it can be maintained.

Consider the case in the first place as if the cutting
down of the street and the removal of the steps were
unlawful acts, and, if you please, trespasses on the pro-
perty of the husband. As already remarked the action
is not for damages in respect of the property. Had it
been so the measure of the damage would probably
have been the price of a new set of steps. The posi-
tion is that the platform of the house is left with a
drop of six feet down to the level of the roadway.

Now, assuming in his favor that there was no other
way to get down, though there is evidence that there
was another way, would the plaintiff be justified in
saying :—

I have been accustomed to walk straight from my door to the street
and I shall continue to do so. If I fall town the six feet where I used
to bave steps to go down, and am hurt, the corporation must pay me
damages.

No one would contend for such a proposition.
Clayards v. Dethick (1) whatever it decides, is not an
authority that a man may run into obvious danger
and then look to the person who caused the danger to
make good any harm that follows. In Lax v. Dar-
lington (2), Bramwell L.J. made some remarks upon
expressions used in Clayards v. Dethick (1) which may
usefully be referred to when that decision is appealed
to. One of his illustrations is not inapposite here.

(1) 12 Q. B. 439. (2) 5 Ex. D. 28, 35.



VOL. XIX.] SUPREME COURT OF CANADA. 177

Suppose, he said, a man is shut up in the top room of a house un- 1891
lawfully, is he bound to stay there? e is not bound to do anything WinrTans
of the kind ; he may jump out if he likes to run the risk of breaking ».
his neck or his limbs ; he may let himself down by a rope or a ladder, THE

but if he Tuns the risk of getting out and breaks his neck, the person  CITY OF
. : . . . Porrraxp.
who shuts him up is not guilty of manslaughter ; and if he breaks his ~ __

leg, he ought not to have any right of action against that person al- Patterson J.
though he was not bound to stay there.

Here the plaintiffs did not jump down from the plat-
form, they constructed a gangway and took ‘the risk
of getting down by it. It was a very unsafe and im-
practicable gangway, made by laying from the platform
to the street two small planks 7 and 9 inches wide
and 9% and 104 feet long. The platform being six feet
bigh the planks must have rested on the ground about
8 feet off, forming a steep incline that would require
some acrobatic skill to walk on at any time, but mak-
ing it no matter of surprise that when the planks were
wet the plaintiff Alice slipped off them. There would
have been greater reason for surprise if she had not
fallen. ;]

It seems therefore clear that, irrespective altogether
of the right of the defendants to do the acts complained
of, the evidence fails to support the charges that those
acts occasioned the injuries to the plaintiff Alice. The
question of contributory negligence does not arise as a
separate issue. The plaintiffs had to establish that the
injuries complained of were occasioned by the acts
charged against the defendants, and they have shown
clearly what it was that caused the accident, and that
it was the attempt to use the unsafe gangway which
they had themselves constructed and which they knew
to be dangerous (1).

There was under these circumstances nothing to leave

(1) See Dawvey v. London & 8. W. 51 L. T. 539; Bridges v. N.
Ry.Co. 11 Q. B. D. 213 ;12Q. B. London Ry. Co. L. R. 6 Q. B, 377,
D. 70 ; Wright v. Midland Ry. Co. 394; L. R.7 H. L. 213

12
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to the jury, and I do not understand any of the ques-
tions on which the jury pronounced to have referred to
the aspect of the case which I have been discussing.
Several questions were asked relating to other
means of access to the highway and as to the possi-
bility of using, and the prudence of not resorting to,
such other means in place of the planks, but the other
access referred to was a route by another part of the plat-
form. The question most directly relating to the planks
was this:—

Was it reasonably necessary for the plaintiff in order to get from
his premises to the street to put the planks in the position they were
placed ? .
the learned judge explaining that by “ reasonable,”
he meant reasonably necessary considering the other
means the plaintiff had of getting to the street. This
question did not, any more than the others, touch the
subject of the dangerous character of the gangway.

The point decided in Adams v. Lancashire & Yorkshire
Ry. Co. (1) is very like that on which this case might
turn on the assumption that the defendants were to
blame for removing the steps. The company there
had been negligent. but the plaintiff had brought the
injury on himself by his own act. He was non-suit-
ed by the court in banc. Brett L. J., who had tried the
action, agreed in the judgment, though apparently with
some hesitation. I shall read from his observations a
passage which was quoted with approval in the recent
case of Lee v. Nizey (2), and which is apposite to the
case in hand :

I think the jury were justified in finding that the defendants were
negligent ; but the immediate result of their negligence was not any
peril to the plaintiff, but only considerableinconvenience. It has been
argued that no amount of inconvenience, if there be no actual peril,

will justify a person incurring danger in an attempt to get rid of it. I
confess T am not prepared to go that length. I think if the incon-

(1) L. R. 4C. P. 739. (@) 63 L. T. 285.
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venience is 5o great that it is reasonable to get rid of it by an actnot 1891
obviously dangerous, and executed without carelessness, the person .~

. . . . . . WiLrIams
causing the inconvenience by his negligence would be liable for any .

injury that might result from an attempt to avoid such inconvenience. THB
Ciry oF

Here the method adopted by the plaintiffs for reach- Porrraxp.
ing the street was obviously dangerous. Patterson J.
But there cannot be any serious dispute as to the —
authority of the defendants to change the level of any
portion of the street under their statutory power to
“ open, lay out, regulate, repair, amend and clean ” the
roads, &c. within the town (1). The same section gives
the town council the control of the expenditure of
moneys for the * making, repair and improvement ” of
theroads. The word “improvement ” is evidently used
as the synonym of “ amend,” and these terms include
something beyond merely repairing, being in each in-
‘stance used in addition to the word *‘ repair.” This sub-
ject has been fully discussed in the judgments delivered
in the court below. I shall content myself with saying
that I agree with the views expressed by Mr: Justice

Tuck and Mr. Justice King.
I agree that the appeal should be dismissed.
Appeal dismissed with cosis.

Solicitor for appellants : Wm. Pugsley.
Solicitor for respondents: I. Allen Jack.

(1) 34 Vie. ¢. 11 5. 83 (N.B.)
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HONORABLE THOMAS McGREEVY...APPELLANT ;

AND

THE QUEEN.............c..ccu0 e rrenienaes RESPONDENT.

ON APPEAL FROM THE COURT OF QUEEN’S BENCH FOR

LOWER CANADA (APPEAL SIDE).

Petition of Right—Submission—Mediators—Award—Finality of—Art.

1346 C.P.C.

T. McG. who claimed a large sum of money from the Government of the

Province of Quebec under a contract he had for the construction
of aportion of the North Shore Railway, agreed to submit to three
mediators or amiables compositeurs all controversies and difficul-
ties existing between the Government and himself, and. the sub-
mission stated that these mediators should enguire into, inter alia,
the extent of the obligation of the contract passed between
the Government of Quebec and the said T. McG. ; the alter-
ations and modifications made in the plans, particulars and
specifications mentioned in the said contract ; what influence the
said alterations and modifications may have had on the obliga-
tions of the said T. McG. and on those of the Government ;
the delays caused by reasons irrelevant to the action of the con-
tractor ; the pecuniary value, whether for more or for less, of the
alterations or any increase in the works; and finally, all things
connected with the matter and the execution of the said contract,
and with regard to the charges and obligations of both the Gov-
ernment and the said contractor, according to the terms of the
said contract.

The submission also provided that the award was to be executed asa

final and conelusive judgment of the highest court of justice.

The mediators by their award, after reciting the matters in controversy

between the parties, found that the Government of the Province
of Quebec was indebted to T. MeG. in the sum of $147,473, and
annexed thereto an affidavit stating they had inquired into all
matters and difficulties submitted to them as appeared in the deed
of submission. This amount being much less that the amount
claimed by T. McG. he filed a petition of right, asking that the

*PrESENT.—Sir W. J. Ritchie C.J. and Strong, Fournier, Taschereau,
Gwynne and Patterson JJ.
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award be set aside on the ground thatit did not cover the matters
referred to the arbitratorsin the submission, The Superior Court
for the district of Quebec set aside the award, and on appeal to the
Court of Queen’s Bench for Lower Canada (appeal side) that
court reversed the judgment of the Superior Court and dismissed
the petition of right. On appeal to the Supreme Court of Canada :

Held, affirming the judgment of the Court of Queen’s Bench for Lower
Canada (appeal side) that the object of the submission was to
ascertain what amount the contractor T. McG. was to receive
from the Government, and the specification of the several matters
referred to in the submission was merely to secure that in deter-
mining the amount the mediators should fully consider all these
matters, and that all matters having been so considered the award
was valid. Strong and Taschereau JJ. dissenting.

Per Fournier J. Mediators (amiables compositeurs) are not subject to the
provisions of art. 1346 C.P.C. and their award can only be set aside
by reason of fraud or collusion if given on the matters referred
to them.

APPEAL from a judgm\ent of the Court of Queen’s
Bench for Lower Canada (appeal side) reversing a judg-
ment of the Superior Court in the District of Quebec (1).

The appellant had, under a contract with the Gov-
ernment of the Province of Quebec, built the eastern
section of the North Shore Railway between Montreal
and Quebec.

He had claimed as a balance due him considerable
sums of money which the government refused to pay,
and the difficulties between the parties had been
referred to arbitrators and mediators (amiables composi-
teurs), who by their award declared that the govern-
ment owed the sum of $147,478 as the total balance.

The appellant applied to the Superior Court by peti-
tion of right to have the award set aside. The follow-
ing are the materials- parts of the submission to, and
affidavit and award of, the mediators :—

“ Before Louis N. Dumouchel, the undersigned notary
public for the Province of Quebec, in the Dominion of

(1) See 14 Can. 8. C. R. 735 this appeal for want of jurisdic-
where a motion was made to quash tion.
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Canada, residing and practising in the city and dis-

MoGrrevy trict of Montreal, came and appeared :

v,
TaE
QUEEN.

The Honorable Joseph Adolphe Chapleau, of the
city of Montreal, acting hereto for and in behalf of the
Executive Government of the Province of Quebec, in
his capacity of Commissioner of Railways for the said
province, and as such having the control and manage-
ment of the “ Quebec, Montreal, Ottawa and Occidental
Railway,” under an act of the Quebec Legislature, 43
& 44 Vie. ch. 8, and being also specially authorized to
all and every the effects of these presents, under and by
virtue of the authority of an order in council in that
behalf, duly passed and adopted by the said Executive
Council on the second day of May last (1881), and
whereof a copy is hereto attched—party of the first
part ; :
 And the Honorable Thomas McGreevy, of the city
and district of Quebec, contractor, party of the second
part: Which said parties, for the better intelligence
and understanding of the present deed of submission
and arbitration bond (compromise), did previously say
and declare as follows:—

‘Whereas, &c., &c., &c.

Now therefore, these presents and I, the said notary,
witness :—

That the said respective parties hereto, in order to
settle definitely all the controversies and difficulties
existing between themselves in the premises, do hereby
mutually covenant and agree to and with each other
to submit such controversies and difficulties, with all
questions connected therewith, to the final decision of
Walter Shanly, of the city of Montreal, Esquire, civil
engineer, arbitrator and mediator (amiable compositeur)
named by the said party of the first part, and Chas.
Odell, of the city of Quebec, Esquire, civil engineer,
arbitrator and mediator (amiable compositeur) named by
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the said Thomas McGreevy, who (both hereto present 1890
and accepting such charges) shall act and proceed MoGrenvy
under the authority of the law and in conformity 7
with these presents with Sandford Fleming, of the Qusex.
city of Ottawa, Esquire, civil engineer, also present =~
and accepting, the third arbitrator and mediator, or
umpire, (tiers arbitre et amiable compositewr,) hereby
named and appointed by them the snid Messrs. Shanly

and Odell.

And it has been specially understood :

1. That the three above named persons shall act at
experts,arbitrators and mediators (amiables compositeurs),
in the examination of the matter in litigation, and they
shall inquire into and determine the extent of the obli-
gations of the contract passed between the Government
of Quebec and the said Thomas McGreevy ; the altera-
tions and modifications made in the plaus, particulars
and specifications mentioned in the said contract;
what influence the said alterations and modifica-
tions may have had on the obligations of the
said Thomas McGreevy and on those of the gov-
ernment ; the delays caused by reasons irrelevant to
the action of the contractor; the pecuniary value,
whether for more or for less, of the alterations or any
increase in the works ; and finally, all things connected
with the matter and the execution of the said contract, .
and with regard to the charges and obligations of both
the Government and the said contractor, according to
the terms of the said contract. '

2. That the powers conferred upon these persons
shall be those above enumerated, and that before pro-
ceeding in their work they shall subscribe the oath
provided by law.

8. That the said arbitrators shall have the authority
to call for all such vouchers as they may deem requi-
site; to question witnesses and the interested parties
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1890 upon oath according to law, and to render their award
McGrervy 8t Quebec within four months trom the date hereof, in
T’;E the form and manner specified in article 1352 of the
Quers. Code of Civil Procedure of Lower Canada. The time
~ for rendering the award to be extended until the 31st
December (1881) next.

4. That all costs incurred for fees, travelling and other
expenses of the said experts, arbitrators and (amiables
compositeurs) shall be borne in equal proportion by the
Government and the said Thomas McGreevy ; and with
regard to the costs of evidence, fees and other lawyers
perquisites, they shall be paid by the party incurring
the same.

5. That the said parties hereto shall execute and per-
form, in every respect, the said award so to be rendered
by the said arbitrators and (amiables compositewrs), or by
the majority of them, as a final and conclusive judg-
ment of the highest court of justice, without any ap-
peal or recourse whatever, under a penalty of twenty-
five thousand dollars ($25,000) which the party accept-
ing said award shall have the right to exaci from the
party refusing to comply with the same, in the event
of the latter adopting any proceedings to cause the said
award to be annulled and set aside under any pretence
or reason whatever.

THTs DoNE AND PAssSED, &ec.

AFFIDAVIT OF ARBITRATORS.
13 A 3]
DomiNioN oF CANADA
Province of Quebec

Walter Shanly, Esquire, civil engineer of the city
of Montreal, in the district of Montreal, Charles Odell,
Esquire, civil engineer, of the city of Quebec, in the
district of Quebec, and Sandford Fleming, Esquire,
civil engineer, of the city of Ottawa, in the county of
Carleton, province of Ontario, all three duly appointed
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experts, arbitrators and mediators (amiables compositeurs), 1890
by and in virtue of an act passed in the said city of McGapavy
Quebec, before and in the presence of L. N. Dumouchel, ”I-IE
public notary, on the thirtieth day of July of last year Qurzx.
(1881) being a deed of submission and arbitration bond ~—
(compromis) between Hon. Joseph Adolphe Chaplean,

in his capacity of Railway Commissioner of the Pro-

vince of Quebec, and the Hon. Thomas McGreevy,
member of the House of Commons, railway contractor,

of the said city of Quebec, by which act we, the said
‘Walter Shanly, Charles Odell and Sandford Fleming,

were especially charged with examining into the mat-

ter in litigation and inquiring into and determining

the extent of the obligations of the contract passed
between the Government and the said Thomas Mec-
Greevy, the alterations and modifications made in the

plan, particulars and specifications mentioned in the

said contract, what influence the said alterations and
modifications may have had on the obligations of the

said Thomas McGreevy and on those of the govern-
ment, the delays caused by the reasons irrelevant to

the action of the contractor, the pecuniary value,
whether for more or for less, of the alterations or in

any increase in the works, and finally all things con-
nected with the matter and execution of the said con-

tract and with regard to the charges and obligations of

both the government and the said contractor, according

to the terms of the said contract, as the whole appears

more fully in a copy of the said deed of submission

and compromise hereunto annexed, having been duly
sworn on the Holy Evangelists do make oath and swear

that we will faithfully proceed as experts, arbitrators

and mediators (amiables compositeurs) to the view, the
examination, the inquiry, the investigation, and report

into and upon all the matters, and difficulties submitted

tous by and in virtue of the said act of submission afid
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compromise hereunto annexed ; and that we will truly

A a'a ¥4 - - . . - .
McGrervy Teport our opinion in the premises without favor or

2.
THE
QUEEN.

partiality towards the said parties; so may God help
us.
(Signed,) “'W. SHANLY,”
“ “CHas. OpELL,”
“ “SANDFORD FLEMING.”
SWORN, &c.

AwARD.

DomiNioN oF CANADA, }
ProvINCGE or QUEBEC,
City of Hull. g

TO ALL TO WHOM THESE PRESENTS SHALL COME :

We, the undersigned, Walter Shanly, of thecity and
district of Montreal, Civil Engineer ; Charles Odell, of
the same place, Civil Engineer ; and Sandford Flem-
g, of the City of Ottawa, in the Province of Ontario,
also Civil Engineer ;

Send greeting :—

‘Whereas matters in controversy between the Gov-
ernment of the Province of Quebec, and the Honor-
able Thomas McGreevy, of the city and district of
of Quebec, contractor, were by them submitted to us,
the nndersigned, as experts, arbitrators and mediators,
(amiables compositeurs) as set forth and more fully ap-
pears in a certain deed of submission and -arbitration
bond (compromis), executed by the said parties respec-
tively before Louis N. Dumouchel, notary public, of
the City of Montreal, and bearing date the thirtieth
day of July last past, (1881) the time fixed and deter-
mined to render our award on said compromis having
been extended and enlarged by the mutual consent of
said parties to the fifteenth day of June instant (1882)
inclusive, under and by virtue of four different deeds
to that -effect executed before the same notary, and
béaring date respectively as follows : twenty-eighth
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December last (1881). twenty-fifth February last (1882), 1890
twenty-seventh April last (1882), and thirtieth May McGrenvy
last (1882) : Now therefore, we, the said experts, arbi- T"E’I-E
trators and mediators (amiables compositeurs), having Quern.
been first duly sworn as appears by the document ~
hereto annexed, bearing date the twenty-fifth day of
Januvary last past (1882), and marked A ; heard the
allegations of the said parties and their respective wit-

nesses under oath, and having carefully examined the
‘matters in controversy by them submitted, to wit :—

“ The extent of the obligations of the contract passed

“ between the Government of Quebec and the said

“ Thomas McGreevy ; the alterations and modifications
“made in the plans, particulars and ‘specifications

“ mentioned in the said contract ; what influence the

“ said alterations and modifications may have had on

“ the obligations of the said Thomas McGreevy and

“ on those of the Government ; the delays caused by

“ reasons irrelevant to 1he action of the contractor, ithe

“ pecuniary value, whether for more or for less, of the

“ alterations or any increase in the works ; and finally,

‘“ all things connected with the matter and the execu-

“tion of the said contract, and with regard to the

“ charges and obligations of both the Government and

“ the said contractor, according to the terms of the

said contract ;” » :

Do unanimously make and render our award in writ-
ing, under and in execution of the said deed of submis-
sion and arbitration bond (compromis), in the following
manner to wit :(—

That we find that the Government of the Province of
Quebec is indebted to the Honourable Thomas Mec-
Greevy in the sum of one hundred and forty-seven
thousand, four hundred and seventy-three dollars.

In witness whereof, we have signed these presents at
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the city of Hull, in the Province of Quebec, this four-

McOrervy teenth day of June, eighteen hundred and eighty-two.

v.
THE
QUEEN,

(Signed,) “W. SHANLY,”
“ * Cgas. OpELL,”
“ “ SANDFORD FLEMING.”

The Superior Court set aside the award on the
ground that it did not cover the matters referred to the
arbitrators in the submission, but on appeal to the
Court of Queen’s Bench for Lower Canada that court
reversed the judgment of the Superior Court and dis-
missed the Petition of Right.

Irvine Q.C. for appellant ;
Langlier Q.C. for respondent.

The grounds upon which the award was discussed
by counsel and authorities relied on are referred to in
the judgments hereinafter given.

Sir W. J. RircHiE C.J.—It is abundantly clear from
the recitals in the submission that the contractor was
claiming from the government large sums of money
for the execution of the works, and that the Minister
in the capacity of Commissioner of Railways did not
feel justified in taking upon himself the task of deter-
mining the value of the claims of the contractor ; that
the contractors and Railway Commissioner did agree
to refer and submit all such claims and demands to
the decision of a board of arbitrators. * Now, there-
fore,” as the submission expresses it, “ the respective
parties in order to settle definitely all the controver-
sies and difficulties existing in the premises did
mutually agree to submit the same with all questions
connected therewith to the final decision of the arbi-
trators.” This makes it to my mind very clear that
the sole object of the arbitration was to ascertain what
amount the contractor was entitled to receive from the
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government, and the specification of the several mat- 1891

ters referred to in the submission was merely to secure MoGrrnvy

that in determining the amount the assessors should T

fully consider all these matters. QuEkxN.
1t is clear from the award that the arbitrators did RitehieC.J.

take into consideration and did fully consider and de- —

cide on all the matters referred to them. There is

nothing whatever to show or from which it can be

inferred that they did not do so, and the result was

the finding that the Government of the Province of

Quebec was indebted to the suppliant in the sum of

$147,478, and this was a final determination of the

claims and demands of the contractor, and of all things

connected ‘with the matter and execution of the said

contract, and with regard to the charges and obliga-

tions both of the government and the said contractor,

according to the terms of the said contract, and I think

there is no ground whatever for disturbing this award,

and that the appeal should be dismissed.

StrONG J.—The appeal should be allowed and
judgment of Superior Court restored, with costs in
this court and in the courts below.

FoUuRNIER J —Le 24 septembre 1875, 'appelant con-
tracta avec le gouvernement de la proviuce de Québec,
pour la construction de la partie est du chemin de fer
de la Rive Nord. Les travaux furent complétés et le
chemin remis en la possession du gouvernement en
1880. Durant la construction il fut fait des change-
ments dans la location de la ligne. A la fin des tra-
vanx un estimé du coflit total du chemin, comprenant
les extra fut préparé par Mr. Light, 'ingénienr du
gouvernement. Mais des difficultés étant survenues
entre les parties intéressées, elles convinrent par un
acte de compromis passé en juillet 1881, de s’en: rap-
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porter & la décision de Mr. Walter Shanly, nommé par

MoGrmmnvy le gouvernement, et Mr. Charles O’Dell nommé par

v

TI;LE

Pappelant pour agir comme arbitres et amiables com-

QueeN. positeurs, et Mr. Sandford Fleming comme tiers-
Fournier J. arbitre et amiable compositeur choisis par les deux

derniers.

Les arbitres et amiables compositeurs ayant procédé
a lexamen de l'affaire qui leur avait été référée ren-
dirent leur sentence déclarant que le gouvernement
devait 4 ’appelant une balance totale de $147,473.00.

McGreevy s’'adressa par pétition de droit & la cour
Supérieure pour faire annuler la sentence, et obtint
jugement ; mais ce jugement fut infirmé par la cour
du Banc de la Reine. L’appel est de ce jugement.

Le compromis donne aux arbitres et amiables com-
positeurs les pouvoirs les plus amples pour la décision
des matiéres en dispute qui sont énumérés comme
suit dans ’acte de compromis : —

1. That the three above named persons shall act as experts, arbitra-
tors and mediators (amiables compositeurs,) in the examination of the
matter in litigation, and they shall enquire into and determine the
extent of the obligations of the contract passed between the Govern-
ment of Quebec and the said Thomas MeGreevy ; the alterations and
modifications made in the plans, particulars and specifications men-
tioned in the said contract ; what influence the said alterations .and
modifications may have had on the obligations of the said Thomas
McGreevy and on those of the Government ; the delays caused by
reasons irrelevant to the action of the contractor ; the pecuniary value,
whether for more or for less, of the alterations or any. increase in the
works ; and finally, all things connected with the matter and the
execution of the said contract,and with regard to the charges and
obligations of both the Government and the said contractor, according
to the terms of the said contract.

Les procédés pour arriver a cette sentence ont eu
lieu a Ottawa, du consentement des parties intéressées,
bienqu’il n’y en ait pas d’écrit, et en leur présence, et

leurs témoins et conselils ont été entendus en dehors de

la province de Québec.
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Le 14 juin 1882 avant Vexpiration du délai fixé 1891
pour prononcer la sentence, les arbitres et amiables MoGrmevy
compositeurs se rendirent & Hull, dans la province de
Quebec, et y signérent leur sentence qui fut ensuite QuzEN.

déposée chez un notaire. La sentence déclare en ces Fournier J.
termes :

That we find that the Government of the Province of Quebec is
indebted to the Hon. Thomas Mc¢Greevy in the sum of $147,473.00.

I’appelant dit dans son factum :

This amount being very much less than the amount claimed by the
contractor, and being advised that the award of the arbitrators was, for
various reasons, null and void, he presented a petition of right, &e., &e.

Voila une admission bien formelle de la part de Pap-
pelant que sa principale raison d’attaquer la sentence,
c’est quelle ne lui accorde pas un montant assez élevé.

I1 allégue aussi que les arbitres n’avaient aucun pou-
voir de décider d’autres questions que celles énoncées
dans le compromis, et qu’ils étaient obligés de décider
tous les points qui leur étaient soumis.

Il se plaint encore que la seule question décidée par
eux est qyue dans leur opinion le gouvernement est
endetté envers I'appelant en la somme de $147,473.00.
Il prétend que cette question ne leur était pas référée.
D’aprés lui les amiables compositeurs auraient di se

_borner a définir, 1° I'étendue des obligations du con-
trat; 2° les changements et modifications faits aux
plans et specifications; 3° D'effet de ces change-
ments ont pu avoir sur les obligations respectives des
parties ; 4° les délais causés an contracteur; 5° la
valeur en plus ou en moins des changements faits, et
enfin, 6° toutes matiéres ayant rapport a l'exécution,
en prenant en considération les obligations respectives
des parties.

Les amiables compositeurs n’ont sans doute pas pro-
cédé comme une cour ordinaire, et ne sont pas entrés
dans les détails des procédés et des motifs sur lesquels
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ils ont fondé leur sentence arbitrale. Leur qualité

McGreevy d’amiables compositeurs les en dispensait. Il en eifit

v.
THE
QUEEN.

Fournier J.

été autrement 8’ils eussent été seulement nommés arbi-
tres.

Notre code de procédure, article 1346, dit : —

Les arbitres doivent entendre les parties et leur preuve respective,
ou les constituer en défaut, et juger suivant les régles de droit, & moins
qu’ils n’en soient dispensés par le compromis, ou qw’ils ne soient éta-
blis amiables compositeurs.

Le code n’a fait aucun changement 3 'ancien droit
au sujet des amiables compositeurs. Ils sont encore
aujourd’hui comme auparavant, dispensés d’observer
les régles de droit et les formes de la procédure, ils
décident snivant I’équité et la bonne conscience. Leur
sentence, pourvu qu’elle soit dans les limites de leurs
attributions ne peut étre mise de cé6té que pour frande
ou collusion.

Dalloz Vo. Arbitrage, (1) :—

Les amiables compositeurs sont les arbitres qu’on nommait autrefois
arbitrateurs. Ce sont ceux qui ont pouvoir de juger sans formalité
judiciaire ; ils peuvent tempérer la rigueur de la loi, dcouter I’équité
naturelle que 'orateur romain appelle lazamentum legis et prononcer
non pro ut lex, sed pro ut humanitas aut misericordia mpellit regerer.

Les arbitres au contraire doivent juger suivant la loi
et observer les régles de la procédure.

Les amiables compositeurs sont affranchis en ountre des régles du
droit. C’est 13 ce qui les distingue des arbitres volontaires (2).

Bioche, (8) :—

Cependant, lorsque les parties leur ont donné, par le compromis, la
faculté de promoncer comme amiables compositeurs, ils peuvent se
départir des régles du droit et suivre 1’équité naturelle.

D’aprés ces autorités, il est évident que les amiables
compositeurs avaient le droit de rendre leur sentence
dans la forme qu’ils ont adoptée, c’est-a-dire d’une

(1) Vol. 5, p. 67, No. 1019, ch. (3) Vol. 1, Vo. Arbitrage p.

10, art. 3. 525, No. 463.
(2) 1d. No. 1020.
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manidre générale et sans entrer dans des détails. Mais 1891
leur sentence n’en est pas moins compléte et porte sur Mcé'éim
toutes les matiéres référées comme on lg voit par Pex- T";E
trait suivant de la sentence :— QUEEN.

Now therefore, we, the said experts, arbitrators and mediators Fou-;;ejr 7.
(amiables compositeurs),having been first duly sworn as appears by the do- ~ ——
cument hereto annexed, bearing date the twenty-fifth day of January
last past, (1882), and marked A ; heard the allegations of the said
parties and their respective witnesses under oath, and having carefully
examined the matters in controversy by them submitted to wit:—
the extent of the obligations of the contract passed between the Govern-
ment of Quebec and the said Thomas McGreevy ; the alterations and
modifications made in the plane, particulars and specifications men-
tioned in the said contract ; what influence the said alterations and
modifications may have had on the obligations of the said Thomas
McGreevy and on those of the Government ; the delays caused by
reasons irrelevant to the action of the contractor, the pecuniary value,
whether for more or for less, of the alterations or any increase in the
works ; and finally, all things connected with the matter and the exe-
cution of the said contiact, and with regard to the charges and obliga-
tions of both the Government and the said contractor, according to
the terms of the said contract.

Comme ils le déclarent, les amiables compositeurs ont

entendu les parties et leurs témoins, et examiné soi-
gneusement toutes les matiéres en contestation qui
leur ont été soumises, qu’ils énumérent, en citant tex-
tuellement la partie du compromis qui les définit.
Ainsi il ne peut pas y avoir eu d’omissions, toutes les
matidres référées ont été examinées et décidées. Et
c’est aprés cela qu’ils ont fixé le montant dé par le
gouvernement a ’appelant.

Il suffit de lire le compromis pour comprendre que
la proposition de ’appelant que la fixation de la somme
due n’était pas référée aux arbitres, n’est pas soutenable.

C’est I'unique but que les parties avaient en vue, celui
d’arriver 4 un réglement final et de mettre un terme
aux incessantes réclamations que faisait 'appelant pour
de grandes sommes d’argent lui revenant pour I’exécu-

tion des travaux de son contrat. D’ailleurs la chose
13
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est clairement dite dans la clause du compromis que

MoGreevy l'on trouve a la page 20 du dossier, comme le fait voir

v,
THE,
QUEEN.

—

TYextrait suivant :—

And whereas, ever since the Government has taken possession of the

Fournier J. said road, the cuntractor has never ceased to claim from the party of

the first part the payment of large sums of money for the execution
of the said works.

And whereas the said party of the first part does not feel justified
in taking upon himself, not even with the assistance of the ordinary
officers of his Department, the task of determining the value of the claims
of the said contractor, nor does he believe himself qualified to. make a
just appreciation of the definitive estimates of the Chief Engineer Mr.
Light.

.Now therefore, these presents and I, the said notary witness :—

That the said respective parties hereto, in order to settle definitively
all the controversies and difficulties existing between themselves in the
premises, do hereby mutually covenant and agree to and with each
other, to submit such controversies and difficulties, with all questions
connected therewith, to the final decision of Walter Shanly, of the City
of Montreal, Esquire, Civil Engineer, arbitrator and mediator (amiable
compositeur) named by the said party of the first part, and Chas. Odell,
of the City of Quebec, Esquire, Civil Engineer, arbitrator and mediator
(amsable compositeur) named by the said Thomas McGreevy, who (both
hereto present and accepting).

Comme on le voit par cet extrait la nécessité de fixer
le montant des réclamations de l'appelant a &té la
raison déterminante du compromis, les autres questions
mentionnées dans la référence ne sont que des sujets

- d’examen pour en arriver i la solution principale, la

fixation du montant df par le gouvernement a I'ap-
pelant. Si les amiables compositeurs n'eussent fait
rapport d'une somme détermirée, ils auraiernt totalement
failli & Jeur devoir, et leurs procédés auraient été sans
valeur. Non seulement il n'y a pas eun en cela excés
de pouvoir, mais en supposant méme que le compromis
eut été silencieux sur cette question, les amiables com-
positeurs avaient d’aprés la loi et la jurisprudence le
pouvoir de statuer surle montant dfi 4 'une des deux
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parties sans excéder leur juridiction suivant l'autorité 1891
de Dalloz (1) : McGREEVY

4° Que chargés de prononcer sur tous les différends élevés entre les g-E
s " o s .
parties, ils peuvent s’il a lieu, ordonner des compensations entre elles QUEEN.

sans excéder leur mandat ; ils peuvent en pareil cas, a dit la cour

Royale, prescrire aux parties tout ce que, par voie de transaction, Fournier J.

celles-ci auraient pu faire (Angers ler juin 1822, méme espéce) ; c’est
1a, on le voit, donner la plus grande latitude au pouvoir des amiables
compositeurs ; et certes quand on examine, et la nature des débate qui
divisent les parties et ’intention manifestée dans le compromis, on
reste convaincu que le pouvoir des arbitres avait pu aller jusque-la (2).

L’appelant s’est aussi plaint que la sentence arbitrale
est nulle parce que les amiables compositeurs n’ont pas
donné les motifs de leur décision. C’est méconnaitre
complétement la loi qui régit leurs fonctions que de les
assimiler en cela aux cours ordinaires, en les prétendant
soumis & l'obligation que la loi ne leur impose nulle-
ment de donner les motifs de leurs décision.

Bioche, (3).

Toutefois, le défaut de motifs n’entraine pas la nullité, si les arbitres
sont amiables compositeurs.

Dans la cause de Allien v. Allien, (4) la cour de
Bordeaux a décidé, le 28 novembre 1835, que les ami-
ables compositeurs n’étaient pas obligés de motiver leur
sentence. : . .

I’appelant a invoqué un autre moyen pour attaguer
la sentence en prétendant que les amiables composi-
teurs et les témoins n’avaient pas prété serment. Cest
une é&vidente erreur de faits. La sentence contient la
formule du serment prété par les amiables compositeurs
et la minute de leurs procédés contient la formule de
Passermentation des témoins.

Un dernier moyen de I'appelant, encore moins fondé

\

que le précedant, c’est que la sentence a été rendue a

(1) Vo. Arbitrage, ch. 10, art. 3, (3) Vo. Arbitrage No. 474.
No. 1025, p. 69. (4) Dalloz Vo. Arbitage, No. 10
(2) Voir la note 1; voir aussi 26, p. 71, note 4.
No. 1026, note 2, 3 et 4. -
13%
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Hull, au lieu de 'étre dans la cité de Québec. Il est
vral que dans le compromis, il est dit que les amiables
compositeurs rendront leur sentence & Québec, dans les
quatre mois de sa date. Il était nécessaire de fixer le
délai dans lequel devait étre rendue la sentence. Cette
formalité est établie par I'article 1844, code de procédure :

L’acte de compromis extra-judiciaire doit désigner les noms et qua-
lités des parties et des arbitres, les objets en litige et le temps dans
lequel 1a sentence arbitrale doit &tre rendue.

11 n’est nullement question de la fixation du lieu ou
la sentence doit &tre prononcée, ni dans cet article, ni
dans aucune autre loi. Le fait que la sentence a été
rendue a Hull, au lieu de Québec, n’a aucune impor-
tance quelconque et n’affecte nullement les pouvoirs
des amiables compositeurs. L’appelant est le dernier
qui devait offrir une telle objection, puisque c’est a sa
demande que les amiables compositeurs ont procédé a
Ottawa, comme le prouve le témoignage de Mr. Walter
Shanly, I'un des amiables compositeurs. Ila acquiescé
a tous les procédés en y assistant en personne, en s'y
faisant aussi représenter par son frére Robert McGreevy
et par son conseil, Mr. Irvine. Si cette objection avait
quelque valeur, le défendeur a, par sa conduite, for-
mellement acquiescé & la procédure des amiables com-
positeurs et renoncé au droit, 8’'il en avait eu, de s’en
prévaloir. L’appel doit &tre débouté avec dépens.

TAsCHERBAU J.—The judgment appealed from in
this case was rendered by the Court of Queen’s Bench
for the Province of Quebec, reversing a judgment of
the Superior Court, in the district of Quebec. The cir-
cumstances which have given rise to the present pro-
ceedings are as follows:—

Thomas McGreevy, the present appellant, entered
into a contract with the government of the Province
of Quebec on the 24th September, 1875, for the con-
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struction of the eastern portion of the North Shore 1891
Railway. This railway was finally completed and moGrzavy
handed over to the government in the month of Jan- 7
vary, 1880. During the course of the construction of QUEEN
the road various changes were made in the location of g, herean
the line, causing extra expense and delay to the con- J.
tractor, and at the period of the completion of the

work and the delivery of it to the government, an esti-

mate of the total cost of the road including allowance

for extra work was made by Mr. Light, the govern-

ment engineer. Thereupon various questions and dif-
ficulties arose between the government and the appel-

lant, he claiming more than the amountallowed by the
government, and the government offering him a less
amount, and in the month of June, 1881, an agreement

was made between the government and McGreevy that

the matters in dispute between them should be referred

to the arbitration of Mr. Walter Shanly, appointed by

the government,Mr.Charles O’Dell appointed by the con-
tractor, and Mr. Sandford Fleming agreed upon as um-

pire by the first named gentlemen. The submission to
thearbitratorsrecites the agreement between the parties,

the variationsin the location of the road and certain of

the extra work which the appellant had been called

upon to do, and the delays which various circum-
stances had caused in the construction of the work,

and that the parties had agreed to refer the matter to
arbitration in the way already mentioned. The mat-

ters referred to these arbitrators were : —

That they should inguire into and determine the extent of the obli-
gations of the contract passed between the government of Quebec and
the said Thomas McGreevy ; the alterations and modifications made
in the plaus, particulars and "specifications mentioned in thesaid con-

' tract ; what influence the said alterations and modifications may have
had on the obligations of the said Thomas McGreevy and on those of
the government ; the delays caused by reasons irrelevant to the ac-
tion of the contractor ; the pecuniary value whether for more or for
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less of the alterations or any increase in the works ; and finally all
things connected with the matter and execution of the said contract,
and with regard to the charges and obligations of both the govern-
ment and the said contractor, according to the terms of the said con-
tract.

The submission then goes on to specify the manuner
in which the proceedings are to be carried on, the
time within which the award is to be made and other
particulars of minor importance.

The proceedings under this submission were held in
the City of Ottawa.

On the 14th June, 1882, the arbitrators signed a
document which was afterwards deposited with a
notary as their award. The document, after reciting
a portion of the submission, contains the following find-
ing :—*“That we find that the government of the Pro-
vince of Quebec is indebted to the Honorable Thomas
McGreevy in the sum of $147,473.” This amount being
very much less than the amount claimed by the appel-
lant he is now asking, for the reasons given in the
petition, that this award should be held to be null and
void. The Lieutenant-Governor having granted his
fiat on the petition of right, proceedings were then
taken in the usual way before the Superior Court, and
on the 2nd March, 1885, Mr. Justice Caron rendered a
judgment in which he granted the conclusion of the
petition of right and declared the award to be null and
void and of no effect whatever, mentioning as his rea-
son that the award did not cover the matters referred
to the arbitrators in the submission. The Court of Ap-
peals reversed the judgment of the Superior Court and
dismissed the petition of right. The judges have not
given their reasons for this judgment, and the only
considérant given in the judgment was a general one
that the arbitrators had determined all the questions
submitted to them, and that whatever irregularities
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there might have been in the proceedings of the arbi- 1891
trators had been waived by the appellant. MoGREEVY

Iam of opinion that we should restore the judgmentof /-
the Superior Court. The arbitrators were bound to dispo- Quzew.
se of all the points submitted to them, the adjudication magcherean
which they had undertaken. The only matter decided of
by them was the simple fact that in their opinion the
government owed the appellant the sum of $147,473.
Now, in order to reach that final result, the submission
provided that they should decide these several points:

1st. The extent of the obligations of the contract
passed between the Government of Quebec and the
said Thomas McGreevy.

2nd. The alterations and modifications made in the
plans, particulars and specifications, mentioned in the

said contract. \

3rd. What influence the said alterations and’ modifi-
cations may have had on the obligations of the said
Thomas McGreevy and on those of the government.

4th. The delays caused by reasons irrelevant to the
action of the contractor.

5th. The pecuniary value whatever for more or for
less of the alterations or any increase in the works;
and finally,

6th. All things connected with the matter and the
execution of the said contract and with regard to the
charges and obligations of both the government and
the said McGreevy according to the terms of the said
contract.

Not one of these points (the only matters referred to
the arbitrators) was decided by them. They have
simply struck a balance of account and stated the
amount to which they considered -the appellant enti-
tled. The appellant, it seems to me, had the right to a
decision on the variousdetails mentioned in paragraph
one of the matters submitted to the arbitrators. It was
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1891 not sufficent, in my opinion, for the arbitrators to state

McGreavy that they had examined all the points referred to them.

rug  Lhe submission obliged them fo pass and determine

Queen. on each of them which they have not done. On this

Tascherean gT0UNd alone I would allow the appeal.
J

T GwYNNE J.—The whole contention npon this appeal,

as argued before us, was that the award which the

appellant seeks to set aside as null and void purports

to decide a point which, as is contended, never was at

all submitted to the arbitrators, namely, the amount

in which the government of the Province of Quebec

_ are justly indebted to him upon his contract for the

construction of a portion of the North Shore Railway ;

and thac it does not determine certain points which,

as is contended, were the only points submitted to the
arbitrators to be determined. .

The construction of the submission deed appears to

me to be that the sole object of the reference to the

amiables compositeurs was toobtain their final determi-

nation of the true and just amount (under the particu-

lar circumstances recited in the deed and having due

regard to those circumstances) of the appellant’s claims

and demands against the government of the province

of Quebec under his contract, which circumstances,

‘“ in the examination of the matter in litigation;” be-

tween the parties to the reference, that is, in the ex-

amination of the amount due to the contractor by the

government, the amiables compositeurs were required

to inguire into, and to be governed by, in making their

award as tothe amount of the contractor’s claim against

the Government which was ¢ the matter in litigation.”

The deed recites the various circumstances which

the appellant relied upon as increasing the amount of

his claims, viz :—the alterations in the route and plans

of the railway from those originally designed when the
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contract was entered into; the delays alleged to have 1891
been caused to the contractor proceeding with the MoOREEYY
work which operated to his prejudice ; the facts that, 7
“ with the view of determining and settling as quick Qumm~.
as possible the claims of the contractor,” it was agreed gyynne 7.
between him and the provincial government, that final —
estimates should be prepared by the Chief Engineer of
the provincial government, and thatso soon as these
estimates should be approved the government
should pay all moneys which should appear to be
due and owing to the contractor; that those esti-
mates were prepared by the chief engineer, and
that the contractor (the now appellant) never ceased
to claim from the provincial government Ilarge
sums of money for the execution of the said work, and
that the minister, representing in that matter the pro-
vincial government, not feeling himself justified in
taking upon himself the task of determining the value
of the claims of the contractor, or of appreciating the
definitive estimates of the chief engineer, it was
agreed between the contractor and the minister acting
on behalf of and representing the provincial govern- -
ment torefer and submit all such claims and demands
of the contractor to the decision of a board of arbitra-
tion. And in order to settle definitively all the contro-
versies and difficulties existing in the premises, the ap-
pellant and the minister mutually covenanted and
agreed to submit such controversies and difficulties
with all questions connected therewith to the final
decision of three amiables compositeurs named in the
deed. )

Now, from these recitals and the submission there-
upon made, it is abundantly clear that the whole mat-
ter in. controversy between the parties to the submis-
sion was as to the amount of the just claims and
demands which the appellant under the special cir-
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cumstances recited in the deed had against the pro-

Ao’ v - . . 3 - -
McGrervy Vincial government, an inquiry into which matter

v,
THE
QUEEN.

Gwynne J.

involved, of course, an inquiry into the correctness of
the estimate of such amount as made by the chief
engineer. The object of the reference plainly was
that the persons named as arbitrators in the submis-
sion deed should, as competent experts and as amiables
compositeurs, finally determine the amount of the con-
tractor’s just claims which the minister, feeling himself
not qualified to make a just appreciation of the defini-
tive estimates of the chief engineer, declared himself
to be incompetent to determine. It was ‘the claims
and demands” of the contractor for the amount con-
tended by him to be due to him by the Provincial
Government which constituted the special matter ex-
pressly agreed to be referred to the decision of the
experts (amiables compositeurs) and the parties to the
reference covenanted, that they should respectively
execute and perform in every respect the award to be
made by them, or by a majority of them, as a final and
conclusive judgment of the highest court of justice.
Now, from the terms of the deed of submission, there
does not appear to have been anything which can be
suggested, nor has there been anything suggested,
which the provincial government could be called
upon to execute and perform, or which they could
execute and perform in obedience to an award made
in pursuance of the submission, unless it be to pay the
amount which should be awarded as due by the pro-
vincial government to the appellant in respect of the

. contract in the deed of submission mentioned.

The award instead of being made defective by pro-
fessing to determine such amount would have been,in
my opinion, wholly defective, barren and wuseless, if it
had not done so finally and conclusively, so that it
should operate, as it was expressed by the deed of sub-
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mission and intended that it should operate, as a final 1891
and conclusive judgment of the highest court of just- McGrrevy
ice. The award upon its face declares (and the truth 7
of what is stated in it is not disputed) that the Qumsn-
amiables compositeurs,in their examination of the matter Gwyn_ne I
in litigatien which as I have already said was, in my~ —
opinion, the true amount of the appellants’ just claim

against the government. of -the province of Quebec, did
carefully inquire into and take into their consideration

the several matters which the appellant relied upon as
increasing the amount of his claim, stating them seria-

tim as they are set out in the deed of submission, and

that having done so they unanimously found the true

amount in which the government of the province of

Quebec were indebted to the appellant to be the sum

of $147,473. They have thus, in my opinion, complied

with the object and intent of the deed of submission,

and we should defeat the intention of the parties as
expressed in that deed if we should pronounce the

award to be null and void upon the ground urged, and

as this was the only ground which was relied upon,

the other points of objection stated in the petition of -~
right not having been pressed, I am of opinion that the ~
appeal should be dismissed with costs. A

PaTTERSON J.—I am also of opinion that this appeal
should be dismissed with costs.

Appeal dismissed with costs.
Solicitor for appellant: Irvine, Q. C.
Solicitor for respendent : Taillon, Q. C.
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MARTIN LYNCH (PLAINTIFF).....cuceeee +APPELLANT ;
AND )
THE CANADANORTH-WESTLAND

COMPANY (DEFENDANTS) ...coeeses. 2 RESPONDENTS;

THE RURAL MUNICIPALITY OF
SOUTH DUFFERIN (DEFENDANTS).

AND

WILMOT F. MORDEN (PLAINTIFF)...... RESPONDENT ;
WILLIAM T. GIBBINS (DEFENDANT)...... APPELLANT ;

AND
BARBARA L. BARBER (PLAINTIFF)......RESPONDENT.

ON APPEAL FROM THE COURT OF QUEEN’S BENCH OF
MANITOBA.

.

} APPELLANTS;

Constitutional law—B.N.A. Act, ss. 91 & 92—Interest—Legislative au-
thority over—Municipal Act—49 V.c. 525 626 ; 50 V. c. 10 5. 43
(Man. )—Tamation—Penalty for not paying tawss—Additional rate.

The Municipal Act of Manitoba provides that persons paying taxes
before Dec. 1st in cities and Dee. 31st in rural municipalities
shall be allowed 10 per cent. discount ; that from that date until
March 1st the taxes shall be payable at par ; and after March 1st
10 per cent. on the original amount of the tax shall be added.

- Held, reversing the judgment of the court below, Gwynne J. dissenting,

that the 10 per cent. added on March Ist is only an additional rate
or tax imposed as & penalty for non-payment which the local
legislature, under its authority to legislate with respect to munici-
pal institutions, had power to impose, and it was not “ interest ”
within the meaning of sec. 91 of the B.N.A. Act. Ross v. Torrance
(2 Legal News 186) overruled.

APPEALS from decisions of the Court of Queen’s
Bench (Man.) (1).

PrEsENT.—Sir W. J. Ritchie C.J. and Strong, Taschereau, Gwynne
and Patterson JJ.

(1) Morden v. South Dyjferin 6 M. L. R. 515.
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The question raised on the three appeals is the same, 1891
namely, as to the power of 1he legislature of Manitoba Tynom
to pass an act anthorising municipalities to impose an -
addition of ten per cent. on taxes unpaid after a certain Caxapa
. . . N.W.
time from the assessment being made. Laxo Co.
The act in question is sec. 626 of the act known as Soomn
The Municipal Act of 1886, 49 Vic. ch. 52, as amended Durrerin
by 50 Vic. ch. 10 sec. 48. It provides that persons pay- MORDEN.
ing taxes before the first day of December in cities and P
the thirty-first day of December in rural municipalities v.
shall be entitled to a reduction of ten per cent. ; iaxes DARBEE.
unpaid on those dates shall be payable at par until the
first day of March following ; and if not then paid ten
per cent, shall be added to the original amount.
The suit in Lynch’s case was for specific performance
of a contract for the sale of land by which the, plaintiff
agreed to pay the taxes assessed on the land and the
balance of the purchase money in cash. In paying the
taxes plaintiff paid the ten per cent. added on the
amount on March 1st of each year and compounded in
subsequent years and tendered to the defendant as the
purchase money of the land the amount agreed less
such taxes and interest. The defendant refused to
accept this amount claiming that the addition of the
ten per cent. was illegal. The appellant refused to pay
more and brought his suit for specific performance.
The bill was dismissed without argument either on
the hearing or before the full court, it being held that
the case fell within the decision in Morden v. South
Dufferin (1), which followed Schultz v. City of Winni-
peg (2). The defendant appealed.
In South Dufferin v. Morden the taxes imposed on
respondent’s land were subject to the addition of 10

per cent., and respondent paid the addition under pro-

(1) 6 Man. L. R. 515. (2) 6 Man. L. R. 35.
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test having tendered to the appellants: first, the origi-

nal amount of the tax imposed; and secondly, such
amount with six per cent. added, both of which were
refused. The action was brought to recover the
amount added to the assessment and judgment was
given against the municipality, the act being held

Durrerin ulfra vires so far as the addition to the tax was con-

V.
MorpEN.
GIBBINS
2,
BARBER.

cerned. The municipality appealed. -

In Gibbins v. Barber land was sold by the respon-
dent to the appellant, the latter agreeing to pay taxes
and deduct the same from the purchase money. The
same question arises on a refusal by respondent to
allow the 10 per cent. addition to be so deducted.

The three appeals were argued together.

Kennedy for the appellants in Lynch v. Canada North-
West Land Co. The interest mentioned in the B. N.
A. Act, as to which the Dominion Parliament only can
legislate, is interest on commercial matters and means
merely the rate of interest. )

-Valin v. Langlois (1) and Parsons v.Citizens Ins.Co. (2)
settle the mode by which the B. N. A. Act isto be
construed. The whole scope and object of the act is
to be considered, and so construing it the word
“interest ” in the 92 section cannot be held to apply.
to municipalities dealing with taxes.

The addition to the taxes provided for by the Mani-
toba act is not interest but merely a penalty.

Christopher Robinson Q.C., and Tupper Q.C., for the
respondent. Interest is compensation for delay in the

payment of money due. Tested by this definition the

provision in this case clearly relates to interest and is
ultra vires the provincial legislature.

The legislature in this same act twice calls the ad-
dition to the taxes interest, which is some evidence of
their intention in passing it.

(1) 3Can. 8. C.R. L (2) 4 Can., 8.C.R. 215 ; 7 App.Cas. 96.
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The cases of Ross v. Torrance (1) and City of Montreal
v. Perkins (2) settle the law as we contend here.

In South Dufferin v. Morden Martin, Atty. Gen. of
Manitoba, appeared for the appellants and MacTavish
for the respondent.

In Gibbins v. Barber Tupper Q. C. for the respondent
stated that the counsel had agreed to submit the case
on the factums the facts being substantially the same
as in the othér cases.

The three cases were decided together and the fol-
lowing judgments were delivered. '

Sir W. J. Rircuie C.J.—It is obvious that the mat-
ter of interest which was intended to be dealt with
by the Dominion Parliament was in connection with
debts originating in contract, and that it was never in-
tended in any way to conflict with the right of the local
legislature to deal with municipal institutions in the
matter of assessments or taxation, either in the manner
or extent to which the local legislature should
authorizes such assessments to be made, but the in-
tention was to prevent individuals under certain cir-
cumstances from contracting for more than a certain
rate of interest, and fixing a certam rate when interest
was payable by law without a rate havxng been
named.

R. 8. C. ch. 127. 5. 1 provides :(—

L Except as otherwise provided by this or by any other act of the
Parliament of Canada any person may stipulate for, allow and exact,
on any contract or agreemeﬁt whatsoever, any rate of interest or dis-
count which is agreed upon.

2. Whenever interest is payable by the agreement of parties or by
law, and no rate is fixed by such agreement or by law, the rate of in-
terest shall be 6 per centum per annum. '

. The statute then deals with the question of interest
on monies secured on mortgage in sections from three to

(1) 2 Legal News 186. (2) 2 Legal News 371.
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1891  eight inclusive. The three nextsections apply to Ontario

1ewor and Quebec, the next six to the Province of Nova
qu]im Scotia, and the next six to the Province of New Bruns-

Cavapa wick, then four to British Columbia, and three to
L'EN'DV&). Prince Edward Island.

Sooma: It is abundantly clear that taxes are not contracts
Durreriy between party and party either express or implied, but
Momomy, TREY are the positive acts of the government through its

—— various agents binding upon the inhabitants, and to
GIBBINS . . . .

o, the making or enforcing of which their personal con-

BARBER. gopt, individually, is not required.

RitchieC.J. Dillon on Muncipal Corporations (1) has the follow-

7 ing note:—

. Denying that taxes are debts, for which, without statnte authority,
actions may be maintained, see Pierce v. Boston (2) and numerous
other cases **%¥, In an important case in the Supreme Court of the
United States Justice Field states with clearness the distinetion
between “taxes” and “debts.”” “Taxes are not debts. It was so
held by this court in the case of Lane County v. Oregon (3). Debts
are obligations for the payment of money founded upon contract
express or implied. Taxes are imposts levied for the support
of the government, or for some special purpose authorized by it.
The consent of the taxpayer is not mecessary to their enforce-
ment. They operaté in invitwm. Nor is their nature affected by the
fact that in some states * * * an
action of debt may be instituted for their recovery. The form of pro-
cedure cannot change their character. Augusta v. North (4) ; Camden
v. Allen (5) ; Perry v. Washburn (6). Nor are they different when
levied under writs of mandamus for the payment of judgments, and
when levied for the same purpose by statute. The levy in the one
case is as much by legislative authority as in the other.”” Meriwether v.
Garrett (7). In Dubuque v. Ill. Cent. Ry. Co, (8) the text, section 815
(658) is quoted with approval and numerous cases arve cited by the
learned judge including The Dollar Sav. Bank v. United States (9).

Meriwether v. Garrett (7).

(1) 4 ed. vol. 2 p. 995, (5) 26 N. J. L. 398,
(2) 3 Met. 520. . (6) 20 Cal. 318.

(3) 7 Wall. 71. (7) 102 U. 8. 472, 513.
(4) 57 Me. 392. (8) 39 Iowa 56, 74.

(9) 19 Wall, 227.
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Field J: 1891

Municipal corporations are mere instrumentalities of the State for  [7xom
the more convenient administration of local government. Their powers .
are such as the legislature may confer, and these may be enlarged, OAEigA

abridged, or entirely withdrawn at its pleasure. This is common - "\ w.
learning, found in all adjudications on the subject of municipal bodies Laxp Co.
and repeated by text-writers. SourH

The levying of taxes is not a judicial act. It hasno elements of pypprrIn
one. Itis ahigh act of sovereignty, to be performed only by the V.
legislature upon considerations of policy, necessity and the public wel- Mogpex.
fare. In the distribution of the powers of government in this country GIBE\IS
into three departments the power of taxation falls to the legislative. v.

It belongs to that department to determine what measures shall be BTR'
taken for the public welfare, and to provide the revenue for the sup- Ritchie C.J.
port and due administration of the government throughout the state
and in all its subdivisions. Having the sole power to authorize the
tax it must equally possess the sole power to prescribe the means by
which the tax shall be collected, and to designate the officers through
whom its will shall be enforced.

City of Augusta v. North (1).

Appleton C. J.: -

But a tax duly assessed is not a debt. Itis an impost levied by the
authority of the state upon the citizens. There is no promise on their
part to pay. The proceedings throughout are in invitum. A debtisa
sum due by express orimplied agreement. It was held in Pierce v.
Boston (2), that taxes being neither judgments nor contracts, were
not the subject of set-off.

Nor are taxes [observes Shaw C.J.] contracts between party and
party either express or implied, but they are the positive acts of the
government through its various agents, binding upon the inhabitants,
and to the making and enforcing of which their personal consent,
individually, is not required.

In Shaw v. Peckett (8) it was held that the assess-
ment of taxes did not create a debt that could be en-
forced by suit, or upon which a promise to pay interest
could be implied. In Lane County v. Oregon (4) it was
decided that the clauses in the several acts of congress
of 1862 and 1868, making United States notes a legal
tender for debts, had no reference to taxes imposed by
state authority, the court holding that congress had in

(1) 57 Me. 39. (3) 3 Met. 520.

(2) 26 Verm. 482. (4) 7 Wall. 71.
14
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contemplation “ debts originating in contracts or de-
mands carried into judgment, and only debts of this
character.”

Chase C.J. says in Lane County v. Oregon (1) :—

The next case was that of the City of Cumden v. Allen (2). That was
an action of debt brought to recover a tax by the munieipality to which
“it was due. The language of the Supreme Court of New Jersey was
still more explicit : “ A tax, in its essential characteristics,” said the court
“is not a debt nor in the nature of a debt. A tax is an impost levied by
authority of government upon its citizens, or subjects, for the support
of the state. 1t isnot founded on contract or agreement. It operates in
wnvitum. A debt is a sum of money due by certain and express agree-
ment. It originates in and is founded upon contracts express or
implied.”

We cannot attribute to the legislature an intent to
include taxes under the term debts without something
more than appears in the acts to show that intention.

The Supreme Court of California, in 1862, had the
construction of these acts under consideration in the
case of Perry v. Washburn (8). The decisions which
we have cited were referred to by Chief Justice Field,
now holding a seat on this bench, and the very ques-
tion we are now considering, “what did Congress
intend by the act”? was answered in these words :—

Upon this question we are clear that it only intended by the terms

debts, public and private, such obligations for the payment of money
a8 are founded upon contract.

In the local legislature is vested the power to create
municipal corporations and deal generally with muni-
cipal institutions, and to confer the right to impose or
levy local rates, taxes and assessments upon the inha-
bitants and upon all property within the limits of the
designated taxing district and to regulate the levying
and collecting of such taxes in any manner it may
deem most efficient. I care not by what name this 10

(1) 7 Wall, £0. (2) 2 Dutcher 398,
(3) 20 Cal. 350,
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per cent. may be called ; it was to all intents and pur- 1891
poses, in the case before us, an additional tax as the Tywcw
words of the act appear to me most unquestionably to -

indicate : ‘ Canapa
All taxes remaining due and unpaid on the 1st or 31st day of Decem- ;FN&)V(YJZ)

ber (as the case may be) shall be payable at par until the Ist day of ——
March following at which time a list of all the taxesthen remaining DSgFUET;N
unpaid and due shall be prepared by the treasurer or collector (as the .
case may be) and the sum of 10 per cent. on the original amountshall MorpEw.
be added on all taxes then remaining unpaid. i

What is this but an-addition to the tax originally im- GIBv]?INS
posed ? But we are asked to read this as not an additional BTR'
tax but as interest for an indefinite period without the Ritchie C.J.
slightest indication of any such intention except the
fact that 10 per cent. is to be added to the tax, and thus
producing the most unreasonable result that if the tax
was pald the next day (say the 2nd day of March) the
interest imposed would be 10 per cent. for the forbear-
ance of payment for one day, a proposition to my mind
too unreasonable to suppose the legislature ever could
have contemplated such a consequence. But treating
it as an increased assessment, imposed to stimulate the
ratepayers to pay promptly, and if they do not then
approximately to equalize the assessment rendered
necessary by reason of the delinquency of the rate-
payers, no such difficulty arises. It may be too
large or it may be too small for the accomplish-
ment of either of these purposes, but with this we
have nothing to do. The legislature has vested in the
municipality the power to impose taxes, and if they
have acted within the power confided to them no court
has a right to say that the amount imposed is too large
or too small. But had it been-specifically named as
interest I am of opinion that it was an incident to the
right of taxation vested in the municipal authority and,
though more than the rate allowed by the Dominion

statute in matters of contract, in no way in con- ,
14% '
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flict with the authority secured to the Dominion
Parliament over interest by the British North America
Act, but must be read, consistently with that, as within
the powergiven to the local legislature under its power
to deal with municipal institutions.

As I said in The City of Fredericton v. The Queen (1)
approved by the Privy Council in Russell v. The Queen
(2) in reference to the Dominion Parliament, so with
reference to the Local Legislature :—

The general, absolute, uncontrolied authority to legislate in its dis-
cretion in all matters over which it has power to deal subject only to
such restrictions, if any, as are contained in the British North America
Act and subject of course to the sovereign authority of the British
Parliament.

In this case I can see no limitation with respect to
municipal matters, which necessarily embraces the
levying of taxes for municipal purposes and therefore
falls within one of the classes of subjects enumerated
in section 92, and assigned exclusively to the legisla-
tures of the Provinces. Does not the collocation of
number 19 “interest” with the classes of subjects as
numbered 18 “Bills of Exchange,” and 20 “legal
tender” afford a strong indication that the interest re-
ferred to was connected in the mind of the legislature
with regulations as to the rate of interest in mercantile
transactions and other dealings and contracts between
individuals, and not with taxation under municipal
institutions and matters incident thereto? The pre-
sent case does not deal directly or indirectly with
matters of contract. The Dominion Act expressly
deals with interest on contracts and agreements as
the first section conclusively shows. The Chief Jus-
tice quotes, apparently with approval, the language of
Mr. Justice Johnson in Ross v. Torrance (3) as follows:

(1) 3 Can. S.C.R. 505. (2) 7 App. Cas. 829,
(1) 2 Cartwright 352,



VOL. XIX.] SUPREME COURT OF CANADA. 913

If they can give the corporation of Montreal, by thus merely chang- 1891

ing the name of the thing, a legal right of 10 per cent. in the absence Lo

of an agreement between the parties, they can give it to the Bank of v.

Montreal or any other creditor they choose to designate and the plain ~_ THE

provisions of the constitution would become a dead letter. Cﬁn%"%

In my opinion this is a non sequitur entirely unwar- LaxD Co.
ranted; limited as I have suggested no such result Sourn
cotld possibly arise. DUFFERIN

But it is alleged, as I have said, that it conflicts with Morpm.
the subject of interest secured by section 91 to the Gipms
Dominion Parliament. But as was said in Parsons v. Bamemn,
The Citizens Ins Co. (1) :— —

. ’ Ritchie C. J.

Sections 91 and 92 must be redd together and the language of one .
interpreted, and where necessary modified, by that of the other.

And again :—

The true nature and character of the legislation in the particular
instance under discussion must always be determined in order to ascer-
tain the class of subjects to which it really belongs.

In the present case the legislature was not dealing
or professing to deal with the question of interest but
was dealing exclusively with ‘taxation under munici-
pal institutions, and the extra tax which the court
below has chosen to call interest the legislature
has not so- demominated, but which the legisla-
ture imposed, no doubt, as I said before, as a means of
securing payment, and also of approximately equaliz-
ing the rate between defaulters and those paying
promptly. How can this be considered in any other
light than as incidental to the power to levy the as-
sessment as authorized by law, the principal matter
of this act being municipal taxation and not interest,
and so prevent the defaulter from gaining an undue
advantage over the ratepayer who pays promptly ?

And who more competent to apportion this than
the local legislature, and who more incompetent to

(1) 4 Can. S. C. R. 215.
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deal with this purely municipal matter than the
Dominion Parliament charged with the affairs affect-
ing the peace, order and good government of the
Dominion ?

The British North America Act having given the
power of legislation over direct taxation within the
Provinces in order to the raising of a revenue for pro-
vincial purposes, and over municipal institutions in
the Provinces, exclusively to the Provincial Legisla-
tures why should those bodies be restricted or limited
as to the manner or extent to which those powers
should be exercised 2 Why should they not be allowed
to provide for the contingency of a failure to pay the
taxes on the days and times fixed, and to make provi-
sion in such an event for an additional rate or tax, so
that those failing to pay should be placed as nearly as
may be on a footing with those who have paid
promptly, equality being the rule dictated by justice
and inherent in the very idea of a tax.

For these reasons I think the appeal should be al-
lowed with costs in this court and in the court below.

STtrONG and FOURNIER JJ. concurred.

TascHEREAU J.—I am of opinion that section 626
of the Municipal Act imposes an addition of ten per
cent. on unpaid taxes once for all and as a penalty. I
would allow these appeals.

GwYNNE J.—These cases all depend upon the con-
struction of section 626 of the Manitoba Municipal
Act, 49 Vie. ch. 52, as amended by 50 Vie. ch. 10, and
they raise the question whether that section is, or is
not, ultra vires of the Provincial legislature. By sec-
tions 602 and 603 of 49 Vic. ch. 52 it was enacted that
every municipality shall in each year after the final
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revision of the assessment roll pass a by-law for levy-
ing a rate on all the property on the said roll liable to
taxation, such rate to be levied equally on all the tax-
able property in the proportion of its value as deter-
mined by the assessment roll in force. Section 625
of 49 Vit. ch 52 as amended by section 42 of 50 Vie.
ch. 10 enacts that:—

The Council of any municipality may by by-law make the taxes
payable by instalments at such times as they may think proper and fix
and allow a discount for prompt payment of such instalments.

By section 634 of 49 Vic. ch. 52:—
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The taxes or rates imposed or levied for any year shall be considered Gwynne J.

to have been imposed and to be due on and from the first day of
January of the then current year, and end with the thirty-first day of
December thereof, unless otherwise expressly provided for by the en-
actment or by-law under which the same are directed to be levied.

The words “and end with the 31st day of December
thereof” do not seem to have been inserted very aptly
or grammatically, but what the section means, I appre-
hend, is that in whatever period of a year the taxes are
in point of fact imposed they shall, for the purposes
of the act, be considered to have been imposed and due
on the first day of January of that year, but cannot be
levied by process of law until after the 31st day of
December of that same year.

Then the 626 section of 49 Viec. ch. 52, as amended
by the 48 section of 50 Vic. ch. 10, enacts that:—

Tn cities and towns all parties paying taxes to the Treasurer or Col-
Jector before the first day of December, and in rural muncipalities
before the thirty-first day of December, in the year they are levied
shall be entitled to a reduction of ten per cent. on the same, and all
taxes remaining due and unpaid on the first or thirty-first day of
December, (as the case may be) shall be payable at par until the first
day of March following, at whjch time a list of all the taxes then re-
Inaining unpaid and due shall be prepared by the Treasurer or Collec-
tor (as the case may be), and the sum of ten per cent. on the original
amount shall be added on all taxes theu remaining unpaid, and in
cities a rate of § per cent. at the end of each month shall added be
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upon overdue taxes, the same to commence on the first day of
January from and after the year in wuich the rate shall have been
levied and accrued due, whether the said taxes are due upon the orai-
nary collector’s roll or upon any special tax of any nature whatever,
gtich as frontage tax for street improvements or any other tax collect-
able by cities,

. . ”
Then section 647 of 49 Vic. ch. 52 enacts that :—
‘When interest is due and payable on taxes in arrear such interest
may be added to the taxes and shall be considered to form part of the
taxes o in arrear.
Now what the municipal authorities did in Lynch v.
N. W. Land Co. and in The Municipality of South Duf-

Gwynne J. ferin v. Morden, the lands there referred to being in rural

municipalities, was this:—To the tax imposed for the
year 1886, and which, as we have seen by the act, was
declared to have been due on and from the first day of
January in that year, they upon the first day of March,
1887, added 10 per cent.,” and upon the amount ascer-
tained by the addition of these two sums with the fax
imposed in 1887 they on the first March, 1888, added
other 10 per cent., and so likewise on the first of
March, 1889, upon the sum total of all the previous sums
added together they added further 10 per cent.

In the case of Gibbins v. Barber, the land rated being
in the city of Winnipeg, what was done was that to
the rate imposed in 1889 they on the first day of
January, 1890, and on the first day of each month
until and including the month of June, 1890, added
4 of one per cent. And the question is whether the
imposition of these additional sums to the rates im-
posed by the municipalities was legal ; that is to say,
whether the sections of the acts purporting to authorize
such additions to the imposed rates are intra vires of
the Provincial legislature.

It becomes mnecessary, therefore, to inquire under
what item of section 92 of the B. N. A. Act the sec-
tions objected to are to be ranked. The learned At-
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torney General of the Province of Manitoba, who was 1891
the counsel for the appellant in the Municipatity of Lyvom
South Dufferin v. Morden repudiated all idea of the -
sections being attributed to, and of their having been Canapa -
passed under the authority of, any item other than y,xp co.
that which enables the legislature of the Province to Sogmt
make laws in relation to municipal institutions in the Durrerin
Province. Upon the part of all the appellants it was oo
insisted that the additional sums objected to were not Commms
and could not be regarded as being interest upon the .
rates imposed. Concurring with the learned judge, BALBER'
now Chief Justice, of the Superior Court of the Pro- Gwynne J.
vince of Quebec in Ross v. Torrance (1) I am of ~—
opinion that whatever name may be given to the

charges they can be regarded in no other light than

as sums charged by way of interest at the rate in rural
municipalities of ten per cent. per annum for default

in payment of the rates imposed within two months

after the expiration of the year in which the tax is im-

posed, and so on at the same rate upon the whole sum

from time to time remaining due on the first of March

in each vear until the land shall be sold for all arrears,

thus charging ten per cent. compound interest per

annum which is claimed as authorized by the above

section 647, and in cities at the rate # of one per cent.

per month commencing on the first day of January in the

year next following that in which the tax was imposed

and fell due, that is to say, by the express terms of the act,

on the first day of January of the year in which it was
imposed. That this £ of one per cent. per month is
charged by way of interest upon the rate imposed

there can, I apprehend, be nodoubt, and I can see noth-

ing in the section to justify the construction that the

ten per cent. added once in each year in rural munici-

palities should be regarded as different in any respect

(1) 2 Legal News 186.
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in character from the monthly charge of % of one per
cent. in cities, which would seem to have been con-
sidered about equivalent to tem- per cent. per annum
paid in one sum in each year until the land should be
sold for the arrcars. But that the sums so charged must
be regarded as interest is, to mjr mind, clear from seve-

Durreriy T2l sections of the original ‘act and of that passed in

v,
MorpEN.
GIBBINS
V.
BARBER.

Gwynne J.

amendment of it. TUpon the completion of the tax roll
the rate imposed in each year became a debt due to
the municipalities, and by section 623 a notice is re-
quired to be immediately served upon each person
rated whose residence is known demanding payment
of the rate imposed, which notice— '

shall mention the time when such taxes are required to be paid
and when the percentages herein mentioned will be allowed and
charged.

The rate imposed by the municipality is the only sum

Tecoverable as tax ; the ‘‘ percentage” spoken of in the

section is something deducted from or added to the
tax as the case may be. Now the section 647 already
quoted provides that :—

‘When interest is due and payable on taxes in arrear such interest

may be added to the taxes and shall be considered to form part of the
taxes so in arrear.

~ There does not appear to be anything in the act
which can come under the term “interest” as used in
this section unless it be the percentages added as
above. Then section 655 of 49 Vic. ch. 52 as amended
by section 48 of 50 Vic. ch. 10 enacts that :—

If the land when put up for sale will not sell for the full amount
of arrears of taxes due and charges the said Treasurer may then and
there sell for any sum he can realize, and shall in such case accept such
sum as full payment of such arrears of taxes; but the owner of any
land so sold shall not be at liberty to redeem the same except upon
payment to the Treasurer of the full amount of taxes due together
with the expense of sale with a sum equal to ten per centum thereof,
and the Treasurer shall account for the amount realized in such cases
over and above all charges and the cost of publication, and in the
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event of redemption as aforesaid to the purchaser for the amount of
his purchase money with twenty per centum thereon.

The ten per centum which upon redemption is thus
added to the sum total of arrears of taxes calculated
as directed by section 647, and the costs attending the
sale is provided in identical language with that used
as to the ten per centum added to the amount of tax
imposed in each year, and section 652 clearly shows
that this ten per centum added on redemption is in-
terest upon the amount composed of taxes in arrear
added to the cost of sale and nothing else, for it enacts
that :—

‘When two or more lots or parcels of land have been assessed to-
gether the same may be advertised and sold together, but the owner of
any such lot or parcel may redeem the same within the time herein-
after provided upon payment of a proportionate part of the taxes
and charges for which the said lots or parcels were sold tegether with
a proportionate part of the interest required to be paid un the redemp-
tion of same. ‘

Then in connection with this section 652 the 667th
section provides for redemption of lands sold for non-
payment of arrears of taxes, namely, that the owner,
his heirs, &c., may at any time within two years from
the date of sale redeem the estate sold by paying or
tendering to the treasurer for the use and benefit of
the purchaser or his legal representative the sum paid
by him, and all sums, if any, paid by the purchaser for
taxes thereon since the sale, together with a sum
amounting to ten per centum thereof if reedemed at
any time within one year, and if not so redeemed
within one year then with the addition of a further
and additional sum equal to ten per centum thereof,
&c. Now these sums of ten per centum so added
on redemption, and which are provided for in language
similar to the ten per centum added to the rate im-
posed in each year, if not paid before the first of March
in each succeeding year, are what is spoken of in sec-
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tion 652, under the words “a proportionate part of the
interest required to be paid in the redemption of
same.” Then section 672 of 49 Vic. ch. 52 enacts
that no deed executed upon a sale for arrears for taxes
shall be invalid for any error or miscalculation in
the amount of taxes or interest thereon in arrear.
There is nothing in the act to which the word “in-
terest” as here used can apply unless it be to the said
percentages added for default in payment of the taxes
imposed at the time paid by the act for that purpose
in each year.

Then sec. 58 of 50 Vic. ch. 10 enacts that all patented
lands subject to taxation in any rural municipality
shall be liable to be disposed of for “ taxes, interest and
charges” unpaid thereon up to the time of making up
the list of lands so in arrears for the then current year
which list the treasurer of every rural municipality is
required to make as directed in the act. The word
“interest” as here used can apply only to the percent-
age added for default in payment of the rate imposed
in each year within the time specified in the act for
that purpose as aforesaid. Then there are the sub-sections
of this section which authorize the Government of the
Province of Manitoba to become speculator general in
the acquisition of all lands in rural municipalities
liable to be sold for arrears of taxes.

Sub-sec. 2 requires the list required to be prepared
by the Treasurer to be advertised in a prescribed
manner once a week for three consecutive weeks
within two months preceding a day to be named
in the advertisement, which advertisement, sub-
sec. 3 provides, shall contain a notification that unless
the arrears of taxes and costs are soomer paid the
treasurer will proceed to the disposal of the said lands
on a day named in the advertisement. Then sub-sec.
4 enacts that when interest is due and payable on taxes
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in arrear such interest may be added to the taxes and 1891
shall be considered as part of the taxes in arrear. Then TLyxcx
sub-section 6 enacts that on the day appointed in such Tq;iE
notice the treasurer shall transmit a copy of such list Cawapa
authenticated by the seal of the municipality attested FD{DV%O_
by the signature of the reeve, the clerk and treasurer Sooma
thereof to the Provincial Treasurer with a statutory Durrermy
declaration as to the correct amount of arrears of taxes, jromnm.
interest and costs then remaining due upon each lot or- P
parcel of land mentioned in the list, to which shall be v,
annexed a certificate under the seal of the munici- DARPER-
pality to the effect, among other things, that the taxes, Gwynne J.
interest and costs therein mentioned are still due, T
wherefore the reeve and treasurer of the municipality

did grant, bargain and surrender unto Her Majesty,

her heirs and successors, to and for the uses of the
Province of Manitoba, all these certain parcels of land
mentioned in the schedule thereunto annexed, and

the sections then declare that such certificate shall

have the effect of vesting absolutely all the lands in

such schedule in Her Majesty to and for the uses of

the Province of Manitoba. Then sub-section 7 enacts

that upon the receipt by the Provincial Treasurer of

such list, declaration and certificate the municipality

shall be entitled to be paid the whole amount of arrears,

interest and costs shown therein as still due, owing

and unpaid out of the consolidated revenue fund of

the province. Then the 54th section provides for the
redemption of the several lands mentioned in the

list by payment at any time within two years to the
Provincial Treasurer of the sum paid by him to the
municipality as taxes, interest and costs on such lands
respectively, and all sums, if any, paid by the Provin-

cial Treasurer under the act since then, together with

a sum amounting to ten per cent. thereof if redeemed

within one year, and if not so redeemed then with the
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addition of a further and additional sum equal to ten
per centum thereof. Then the 57 section enacts that :

In each year during the two yearsin which redemption of such
lands may be effected as above provided, the Provincial Treasurer may
pay out of the consolidated revenue fund of the province to the muni-
cipality in which such lands are situate, on the 1st day of May of each
year, a sum equivalent to what the taxes, without interest, on said
lands would have amounted to had they been beld as private pro-
perty and subject to taxation, and any amount so paid shall be in-
cluded in the amount payable for the redemption of such lands and
interest thereon as hereinbefore provided.

Now the amount which would have been due on the
first of May in each year if the land had been held as
private property would have been the tax imposed in
the previous year with the ten per centum thereon
added on the 1st of March following ; this ten per
centum is the only sum which can supply the word
“ interest ” as there used, without which the munici-
pality is compelled to accept payment from the Pro-
vincial Treasurer under this section, and the word
“ interest " as used in the last sentence of the section
in connection with the words “ thereon as hereinbefore
provided” can mean nothing else than the sums of ten
per centum by the 54th section required to be paid in

‘each of the two years within which the lands may be

redeemed. In fine it is, I think, quite clear from the
manner in which the word ‘ interest ” is used in all
of the above sections of the act that the percentages
which the act purports to authorize to be added to the
original tax imposed in each year if not paid at or be-
fore the time specified in the act for that purpose can
be regarded in no other light than as interest charged
for default in payment at the appointed time of the
debt incurred by the imposition of the tax in each
year. There is nothing in the clause of the British
North America Act empowering Provincial legisla-
tures exclusively to make laws relating to municipal
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institutions which requires the construction that the
power assumed is authorized by that section. Muni-
cipal institutions asto taxes in arrear are creditors of the
ratepayer by whom the tax is due, and if the power
assumed exists in the case of municipal institutions in
respect of a tax in arrear I can see no reason why it
must not exist in the case of all creditors. The courts
of the Province of Manitoba have, therefore, in my
opinion, rightly held that the attempt to regulate the
rate of interest which should be chargeable and recov-
erable by a particular creditor or a particular class of
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creditors against a particular debtor or particular class Gwynne J.

of debtors, forthat and nothing else is what the section
assailed, in my opinion, professes to do, is a usurpation
of a power vested in the Dominion Parliament under
the clanse of the British North America Act which
empowers that parliament to exercise exclusive legis-
lative authority over the subject of interest.

I am of opinion, therefore, that the appeals in all three
of the above cases should be dismissed with costs. The
Provincial Legislatures can undoubtedly pass an act
authorizing the issue by the Provincial Government
of debentures payable with any rate of interest that
may be agreed upon between the Government and its
creditors or persons advancing money to the Govern-
ment upon the security of such debentures, for such an
act would be in the nature of a contract or legislative
afirmation of a contract, and any rate of interest may
be made payable by contract ¢nter partes. Butthatisa
case wholly different from the present.

ParTERSON J.—The respondents in these appeals
maintain that a certain provision of a statute of Mani-
toba is ultra wires of the Provincial Legislature. The
statute is 49 Vic. ch. 52. The 626th section of that
statute, as amended by 50 Vic. ch. 10, sec. 43, holds
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out by way of inducement to the taxpayer to pay his
taxes promptly the advantage of a reduction of the
assessed amount if paid before a named day, and im-
poses, for the same reason, an increase on the assessed
amount if not paid by another day which is men-
tioned. . ;

If paid before the first day of December in cities and
towns, or before the last day of December in rural
municipalities, a deduction of ten per cent. is allowed.
Between those dates and the first day of the following
March the taxes are payable “at par,” which means at

Patterson J.the assessed amount. At the first of March a list of all

“the taxes then remaining unpaid and due is prepared

by the treasurer or collector, and ten per cent. is ad-
ded to the original amount of all taxes remaining
unpaid. It is this addendum of ten per cent. that has
been held to be unauthorised because it is considered
to be interest on the assessed tax, and because ‘in-
terest” is the designation given by section 91 of the
British North America Act, 1867, to one of the classes
of subjects assigned to the exclusive legislative au-
thority of the parliament of Canada. The deduction
of ten per cent.is not treated as objectionable. The
offence against the constitutional act is discovered only
in the added ten per cent., yet it is not at once apparent
why one is not as much an encroachment as the other.
The Manitoba act regulates the amount payable by
each tax payer, according to the time he pays his taxes,
in the ratio of 90, 100 and 110. If the computation
which raises the 100 to 110 is to be classed with “in-
terest,” as that word is used in article 19 of section 91,
I do not see why the computation which raises the 90
to 100, or reduces the 100 to 90, escapes from the same
class. It is pretty much the same thing whether you
add a percentage and call it interest or deduct a per-
centage and call it discount.
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I have no idea that either process, as employed in
the adjustment of the amount to be exacted under the
enactment in question, is a subject of the class denoted
by the word “interest” in article 19.

We find that article associated with others number-
ed from 14 to 21 (1), all of which relate to the regulation
of the general commercial and financial system of the
country at large. No. 19 is e¢jusdem generis with the
others and does not, in my judgment, include the mat-
ter of merely provincial concern with which we are
now dealing. This is a phase of the subject which it
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exhaustively at present. Nor need we definitely de-
cide whether the imposition in question, which is not
a percentage accruing de die in diem, but is the same
on the second day of March as a year later, or any
length of time later, is properly called interest. It is
not so called in the section by which it is imposed
though it is referred to in some other sections by the
name of interest. The use of the word in the Mani-
toba act as a convenient name for the added percent-
age, or even as an appropriate name, is, of course, by
no means conclusive of the thing so designated being
interest within the meaning of that word as used in
article 19 of section 91 of the B. N. A. Act. We must
see what the thing really is. It is clearly something
which the Manitoba taxpayer who does not pay
his taxes when due is made liable to pay as
an addition to the amount originally assessed
against him or his property. It is a direct tax within
the province in order to the raising of a revenue for
provincial purposes, and as such is indisputably with-

(1) 14, Currency and Coinage; of Exchange and Promissory
15, Banking, Incorporation of Notes; 19, Interest; 20, Legal
Banks, and the Issue of Paper Tender; 21, Bankruptey and Im-
Money ; 16, Savings Banks; 17, solvency.

Weights and Measures ; 18, Bills
15
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1891  in the legislative authority of the Province. B. N. A.

Liwem Act, 1867, sec. 92, art. 2.

Tog I agree with the members of the court who have ex-
Canapa pressed that view and I do not attempt to elaborate it.
L‘S\{D Co. But the imposition may, not improperly, be regarded
Soom 282 penalty for enforcing the law relating to munici-
Dupreriy pal taxation, and in that character it comes directly
Mompgy, Under article 15 of section 92.

— I am of opinion that the appeal should be allowed.

G1BBRINS
0 Appeal allowed with costs.

- BARBER.

— _ Lynch v. North West Land Co.

Patterson J.
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Solicitors for respondents : Mc Donald, Tupper, Phip-
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THOMAS ROSS, (PLAINTIFF)...............APPELLANT ; 1890
N AND *NO\V’.VQ‘(;,21.

MATTHEW HANNAN, (DEFENDANT).... RESPONDENT. \ligi

ON APPEAL FROM THE COURT OF QUEEN’S BENCH FOR 7une 22.
LOWER CANADA (APPEAL SIDE.)

Sale of goods by weight—Coniract when perfect—Damage to goods before
weightng—Possession retained by wendor, effect of—Depositary—Arts
1063, 1064, 1235, 1474, 1710, 1802 C.C.

Held, Per Ritchie C.J., Strong and Fournier JJ., affirming the judgment
of the court below, that where goods and merchandise are sold by
weight the contract of sale is not perfect and the property of the
goods remains in the vendor and they are at hisrisk until they are
weighed, or until the buyer is in default to have them weighed ;
and this is so, even where the buyer has made an examination of
the goods and rejected such as were not to his satisfaction.

Held, also, Per Ritehie C.J., Fournier and Taschereau JJ., that
where goods are sold by weight and the property remains in the
possession of the vendor the vendor becomes in law a depositary,
and if the goods while in his possession are damaged through his
fault and negligence he cannot bring action for their value.

Per Patterson J., dubifante, whether there was sufficient evidence of
acceptance in this case to dispense with the writing necessary
under art. 1235 C.C. to effect a perfect contract of sale.

APPEAL from a judgment of the Court of Queen’s
Bench for Lower Canada (appeal side) (1), reversing
the judgment of the Superior Court for Lower Canada,
sitting in and for the District of Montreal (2).

This was an action brought by the appellant to re-
cover from the respondent the sum of $2955.49 which
he alleged to be the loss resulting to him on the resale
of a certain quantity of cheese damaged after the
cheese was at the purchaser’s risk.

*PrEsENT.—Sir W. J. Ritchie C.J. and Strong, Fournier, Taschereau
and Patterson JJ.

(1) M, L. R. 6 Q. B. 222, (2) M. L. R. 2 8. C. 395.
15% ‘
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The plaintiff, present appellant, by his declaration
alleged that on the 9th of April 1886, he through
William Fuller, sold the defendants 1642 boxes of
cheese, then stored on Fuller’s premises, at 103
cents a pound, cash on delivery; that defendant
selected, examined and set apart the cheeses, ordered a
large number to be removed from the second floor to the
ground floor and coopered alarge number of boxes ; that
it was agreed that the weights should be tested according
to mercantile nusage ; that the price of cheese immediate-
ly afterwards fell, and the defendant offered to re-sell
the cheese ; that the defendant refused to remove or
péy for the cheese and was protested on the 25th A pril,
to have the weights tested on the 27th, and to remove.
the cheese before the 29th, on pain of the sale of the
cheese at his risk; that he disregarded the protest and
the cheese was tested on the 27th by the City weigher,
the sale was advertised and held, and the cheese sold ;
that after the purchase of the cheese, the portion of it
which defendant had caused to be removed to the
ground floor of Fuller's warehouse was wet by reason
of the flood on the 17th April, the cause being beyond
the plaintiff’s control, and it became necessary to dry
it, and to purchase new boxes; that the plaintiff paid
for the handling and re-boxing of the cheese the sum
set forth in the declaration, the total claim for depre-
ciation in price and money laid out and expended
amounting to $2946. 45.

To this, the defendant pleaded, besides a general
denial, a special plea that there was never any contract
but only a proposition to sell the cheese to defendant,
he to take delivery at his own time, but the proposi-
tion was never carried out, and the property never
passed ; that the cheese was never tested in accordance
with mercantile usage, and he was never called upon
to test it until after it had become damaged ; that the
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defendant never had any control over the cheese; that
whatever agreement there was between the parties did
not constitute a complete contract of sale, but a mere
agreement to buy; that by law and the wuniversal
custom of trade existing between and recognised by
all merchants carrying on trade and business in the
Oity of Montreal and elsewhere such agreement to
buy could not and did not produce the effect of a
complete sale, and could not and did not pass the
. property in the said cheese to the defendant, but the
same, until the completion of the said contract by the
doing of all the things above mentioned, remained and
was the property of the plaintiff.

The plea further says that, consequent on the dam-
age by the flood, the defendant was not bound to
carry out the agreement, and denies expressly that he
caused the removal of any part of it from the second
flat to the ground floor, or caused any part to be
coopered, or did an act of ownership. A

The case was tried in the Superior Court before
Torrance J. who gave judgment in favor of the plain-
tifft. In the Court of Queen’s Bench this judgment
was reversed, and the plaintiff’s action dismissed,
Tessier & Bossé JJ. dissenting.

Abboit Q.C. and Campbell for appellant.
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The intention of the parties was to pass the property, -

and by law the sale of the cheese was perfect, and if
go the risk of loss was on the respondent. Axt. 1474
C. C. and arts. 1585 and 1586. C. N., compared.
Delamarre and Lepoitevin (1) ; Gilmour v. Supple (2) ;
Logan v. Lemesurier (8) ; Campbell on Sales (4) ; and
authorities cited by Torrance J. in his judgment in
the Saperior Court in Ross v. Hannan (5). Asto
(1) 4 Vol. Nos. 118, 128. © (3) 6 Moo. P. C. 134,

(2) 11 Moo. P. C. 570. (4) P. 229, -
(5) M.L.R. 2 S. C. 397.
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1890  whether the sale had been sufficiently proved the ver-

Ross . bal proof which was tendered wassufficient. Munn v.
Hameay, Berger (1).

— Donerty Q.C. for respondent.

There is in the record no legal evidence whatever of
the alleged sale from appellant to respondent.

Appellant’s evidence consists entirely of parol tes-
timony—that of his agent, Mr. Fuller, being the
principal, indeed, almost the sole, evidence relied on
as proving the sale.

Neither is there legal evidence of any such delivery
or acceptance as would suffice to take the alleged con-
tract out of the operation of the provision of the
Statute of Frauds as embodied in the civil code of
Lower Canada by article 1235 of that code.

Even if parol evidence of the contract were admis-
sible, that adduced in this cause does not establish the
existence of any completed or perfect sale, such as
would transfer ownership or place the object sold at
the risk of the respondent.

That such a sale leaves the goods up to the time of
the weighing or testing at the risk of the vendor
clearly results from the term of article 1474 C. C.
above cited. The sale is not perfect ; the property
remains in the vendor ; the purchaser has no recourse,
failing recovery, but his action in damages.

That this is both the French and the English law
a brief examination of the authors who have written
under both systems will clearly demonstrate.

That such was the law in France previous to the
code Napoléon is wundoubted. Pothier, Vente, (2)
makes this perfectly clear, and shows, moreover, that
the sale now in question is in its nature a sale by
weight, and governed by the rule above stated.

(1) 10 Can. S. C. R. 512. (2) Pp. 308 and 309.
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The commentators on the code Napoléon, respondent
submits, equally support his position. Troplong,
Vente (1) and following, under article 1585, of the code
Napoléon, has a very full exposition of the doctrine
of the French law upon the subject, which bears out
perfectly respondent’s contention. Marcadé, on the
same article (1585) of the code Napoléon (2) also sus-
tains the pretension of respondent, as does Mourlon (8).

It is true there exists a divergence of opinion among

1890
Ross

HANNAN,

the authors who have commented on the French code, -

resulting from the apparently limited terms of
article 1585 of that code, as to whether or not in such
a sale the property does or does not pass to the pur-
chaser before weighing. All, however, are agreed
that at all events the goods are up to the time of
weighing at the risk of the vendor.

A third ground which respondent would submit as
.entitling him to a dismissal of appellant's action is the
gross negligence of appellant’s agent who had posses-
sion of the cheese, and to which is directly attribut-
able the loss resulting from the flood. It is proven
that the approach of the flood was known in time
to give ample opportunity to put the cheese up-
stairs in a place of safety. The evidence of Fuller
on this subject shows that he knew in time of
the approaching flood, but took no precaution what-
soever to protect the cheese. Had he bwut had it
removed upstairs there would have been no damage.
‘Whether the cheese belonged to respondent or appel-
lant, whether it had been brought down by respon-
dent’s orders—at a time when no flood was anticipated
— or not, it was clearly the duty of the vendor, as whose
agent Fuller held the cheese, to use ordinary prudence
in keeping it safe—and the fact that being on the spot

(1) P. 81 {(3) Vol. 3 pp. 473 et seq. under
(2) Vol. 6 pp. 154 et seq. arts. 1085-86, C.N,
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and able to prevent it, he willfully neglected to do so,
and stood by inactive and saw the damage done, is
alone sufficient to justify respondent’s refusal to accept
and pay for the damaged goods. Appellant in his de-
claration recognized his obligation to prevent the dam-
age if he could, and alleges that ‘“he could not prevent
it.” The testimony of his agent in the transaction
shows that he could have prevented, but would not.

Campbell in reply—referred to Aubry et Rau (1);
and Frigon v. Busselle (2).

Sir W. J. RircHIE C.J.—The article agreed to be sold
in this case was uncertain and indeterminate until the
weight of the cheese was determined, and the objec-
tionable cheese separated, and I cannot think that the
intention was that the property should pass until the
amount secured by the warehouse receipt and the
balance of the cash was paid. At any rate, even if the
property had passed it was in the possession of the .

* seller as depositary and he was bound to take reason-

able care for its preservation, which I think the evid-
ence clearly shows he did not do. In fact he admits
that he did nothing towards preserving the property
which might have been done had the proper steps been
taken. I therefore think the appeal should be dis-
missed.

STRONG J.—Was of opinion that the judgment of the
Court of Queen’s Bench should be affirmed.

FourNiER J.—L’appelant demandeur en cour Supé-
rieur, réclamait par son action $2,955.49 de dommages,
lui résultant de I'inexécution par 'intimé d'un contrat
pour l'achat de 1643 boites de fromage, & 104 centins
la livre. Il alléguait que la vente avait été faite par

(1) 2 Vol. p. 341. (2) 5 Rev. Lég. 559,
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I'intermédiaire de W. M. Fuller, chez qui elles étaient 1891
en entrepot, que l'intimé les avait choisies et mises & Ross
part, et. ensuite ‘transportées du deuxiéme au premier
étage ounil les avait fait coopered, réparer,—qu’elles

devaient étre pesées pour s’assurer de leur exacte

v,
HANNAN.

Fournier J,

pesanteur.

11 alléguait encore que par protét notarié, en date du
25 avril, il avait notifié 'intimé d’avoir & faire peser
le fromage, le requérant en méme temps d’en payer
le prix et de I'enlever de l'entrepdt de Fuller, avant
le 29 avril, & défaut de quoi il le ferait vendre & ’'encan
public et réclamerait la différence entre le montant que
rapporterait cette vente et celui de la vente faite a I'in-
1imé; que Vintimé ayant refusé de se conformer a
cette notification, la vente avait eu lieu & une perte
de $2,995.45, qui’l réclamait par son action.

L'intiméplaidaacette action qu'il n'yavait paseu vente
du fromage en question, mais de simples pourparlers,que
la propriété en était toujours restée a I'appelant ; que le
fromagen’avait éténipasénidélivréal'intimé; que celui-
cin’avaitétémis en demeuredepeserlefromage qu’apres
I'inondation mentionnée dans la déclaration de I’appe-
lant, pendant laquelle le fromage avait été considérable-
ment endommagé et détérioré; que s'il y avait eu pro-
messe d’acheter le dit fromage, cette promesse ne cons-
tituait pas un contrat de vente,~mais tout au plus;

At most an agreement requiring for its completion the doing of
certain things.
et spécialement la vérification de la quantité et la
livraison du fromage; que le fromage étant demeuré
la propriété de I’appelant et ayant été endommagé par
I'inondation, 'intimé n’était pas obligé d’en payer le
prix.

I1 y a euune défense en droit partielle dont ’examen
n’est pas important pour la décision de la cause.

La contestation étant liée et la preuve faite, la cour

1



234

1891
Ross
2,
HANNAN,

Fournier J.

SUPREME COURT OF CANADA’ [VOL. XIX.

Supérieure rendit jugement en faveur de I'appelant,
mais ce jugement fut plus tard infirmé par la cour du
Banc de la Reine. (Pest ce dernier jugement qui est
maintenant soumis 4 la revision de cette cour.

La premiére objection de l'intimé est 2 la légalité
de la preuve. Le contrat allégué par l'appelant est
sans doute d’'une nature commerciale et la preuve en
doit étre faite conformément aux articles du code civil
et spécialement aux articles 1233 et 1285. Iln'y a eu
aucun écrit ou mémorandum de ce contrat entre les
parties. Toute la preuve a été faite par les témoins et
plus particulidrement par Fuller, I'agent de I'appelant.
Il n’y a pas eu non plus de commencement de preuve
par écrit, bien que l'intimé ait été interrogé comme
témoin de 'appelant. Les seules questions qui lui ont
été faites ont rapport 4 I'agence de William Hannan
avec qui Fuller a négocié cette vente. L'intimé a admis
cette agence. Mais en prenant la preuve qui a été faite
comme étant légale, cette preuve établit-elle une vente
parfaite transférant la propriété de la chose vendue a
l'intimé et la mettant & ses risques et périls? Telle est
la seule question que présente cette cause.

La preuve de l'appelant consiste dans le témoignage
de Fuller qui déclare que William Hannan, agissant
pour l'intimé, convint d’acheter 1643 boites de fromage
de l'intimé & raison de 10} cts la livre, le fromage
devant étre pesé et le montant du prix établi avant la
livraison. C’est une vente de choses mobiliéres faite
au poids suivant 1'article 1474 du code civil qui dit :—

Lorsque des choses mobiliéres sont vendues au poids, au compte ou
4 la mesure, et non en bloc, la vente n’est parfaite que lorsqu’elles ont
éte pesées, comptées ou mesurées.

En prenant la version de la convention donnée par
Fuller, il s’agirait de la vente d’'une certaine quantité
de fromage avec la condition que le poids en serait
vérifié (tested). TUne telle vente ne peut étre parfaite
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qu'aprés que les choses vendues ont été pesées et le
montant de la vente établi; la propriété demeure an
vendeur, et 4 défaut de livraison, 'acheteurn’a que son”
recours en dommages. Notr® article 1474 déclare qu'une
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telle vente n’est pas parfaite, adoptant la doctrine de
Pothier, de Marcadé et Troplong, qui sont les auteurs
cités par les codificateurs sur cet article.

La régle est la méme dans le droit anglais. Lord
Blackburn dans son traité du contrat de vente la for-
mule ainsi (1) :

The second [rule] is that where anything remains to be done to the
goods for the purpose of ascertaining the price as by weighing, measur-
ing or testing the goods where the price is to depend on the quantity
or quality of the goods, the performance of these things, also, shall be
a condition precedent to the transfer of the property, although the in-
dividual goods be ascertained, and they are in the state in which they
ought to be accepted. (After discussing tlis rule he declares it to be
firmly established as English law as baving been adopted directly from
the civil law.)

Il cite nombre de causes au soutien de cette doctrine et
entre autres, celle de Logan v. Lemesurier (2), de Québec,
décidée au conseil prive, comme directement applica-
ble. Benjamin (8), approuve la régle définie par Lord
Blackburn et cite nombre de décisions qui 'ont confir-
mée.

Ainsi la vente, telle qu’alléguée n’a pas en l'effet de
transférer la propriété de la chose vendue a I'intimé, ni
de la mettre a ses risques et périls jusqu’a ce qu’'elle
elt été pesée. Avant que cela n'elit été fait et avant
méme ancune démarche de I'appelant pour mettre 'in-
timé en demeure de le faire, l'inondation envahit
I'entrep6t ou était déposé le fromage et 'endommagea.

L'appelant prétend que l'intimé était alors en défaut
de ne pas avoir pris livraison du fromage. C’est sur
ce fait que le jugement de la cour Supérieur est

(1) 2nd edition, p. 127. (2) On sales, parag. 319.
(3) 6 Moo. P. C. 134,
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1891 fondé, mais la cour du Banc de la Reine déclare
Ross que cest évidemment une erreur de fait. Fuller
Hannay, 2dmetdans son témoignage que l'intimé avait jusqu’au
26 d’avril pour enlever le fromage. L’autre partie a

la négociation dit que Hannan avait deux semaines
compter du9 avril. L'inondation qui acauséledommage
a eu lieu le 17 avril, et ce n'est que le 24 du méme
mois que 'appelant a sommé I'intimé de prendre le fro-

mage et méme une plus grande quantité que celle

Fournier J.

vendue.

L’appelant prétend faire ressortir la responsabilité de
I'intimé des faits que quelques-uns de ses employés ont
aidé & cooper, réparer les boites de fromage, et & les
descendre dans le premier étage du magasin. L’ap-
pelant prétend au contraire qu’il a été coopered par les
employés de I'appelant, mais que Wilson, ami intime
de Fuller qui était alors malade, a surveillé 'ouvrage
pour ce dernier, et lui épargner du trouble.

La circonstance que le fromage a été descendu du
premier étage n’a aucune importance; il est prouvé
que le fromage était entassé de telle maniére qu'’il
n’était pas possible de l’examiner, ni de réparer les
caisses. La chose a été faite sous l'ordre de Wilson
qui représentait 'intimé.

L'intimé avait aussi plaidé que c’était un usage bien
établi dans le commerce de fromage que la vente n’en
était pas compléte, et ne transférait pas la propriété
avant la vérification de la quantité et la réparation des
bottes; quoique la défense en droit faite a cette partie
du plaidoyer ait été renvoyée,—1'enquéte ayant eu lieu
devant un autre juge, —la permission d'en faire la
preuve en a é6té refusée & l'intimé. Cependant cette
question setrouve sans importance maintenant, attendu
qu’il n’y a pas eu vente.

Un autre moyen que l'intimé peut invoquer contre
I’action de I'appelant c’est la négligence grossiére de

\
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son agent qui était en possession du fromage. Il est 1891
prouvé que I'inondation n’est pas venue subitement et  Rogs
qu’il a eu amplement le temps de mettre le fromage en AN AT,
streté. Fuller lui-méme dit qu’il a eu connaissance du _ —
progrés de 'inondation. §'il efit seulement fait remon- Foufn_mr J.
ter le fromage en haut, il eit é&vité tout dommage.
Dans tous les cas, que le fromage appartienne 4 I'intimé
ou 3 I'appelant, qu’il ait été descendu ou non, par
Tordre de 'intimé & un temps ol il n'y avait pas encore
apparence d’inondation, il était indubitablement du
devoir du vendeur, dont Fuller était I'agent, d'user de
la prudence ordinaire pour la conservation du fromage,
et le fait qu'étant sur les lieux et a portée de le sauver,
il a volontairement refusé de le faire et est demeuré
tranquille spectateur du dommage, est suffisant pour
justifier 'intimé de refuser d’accepter le fromage en-
dommagé. L’appelant a reconnu dans son action qu’il
était obligé de prévenir le dommage §’il était en son
pouvoir de le faire. Le témoignage de son agent fait
voir qu’il aurait pu ’empécher, mais qu'il ne 1'a pas
voulu.

L’appel doit étre renvoyé avec dépens.

TAscHEREAU J.—[His Lordship after stating the
effect of the pleadings as hereinbefore given proceeds
as follows :]

Assuming as the appellant contended that the
sale was perfect to the fullest extent, and that the
ownership had passed to the defendant, yet I do not
see how he can maintain his action. The vendor who
agrees to retain the possession of moveable goods till
the vendee is ready to take them is a depositary and
as such bound to apply in the keeping of the thing
deposited the care of a prudent administrator. 1802
C. C. Pardessus (1); Bedarride, Achats & Ventes, (2) ;

(1) Droit Com. 1 vol. 351. (2) P. 158 et seq.
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1891  Troplong, Vente (1) ; Que le vendeur jusqu’a livraison

T doit conserver comme depositaire. Art. 1063 C. O,
Hameay, 1186 C.N.; 1064 CC. 1187 C. N.

ANNAN,

Now it is proved clearly here that, if Fuller for the
plaintiff had acted as a prudent administrator, to use
—  the terms of the code. this cheese would not have

been damaged by the flood. Fuller admits it,

Q. On what day was it that the water rose in your store?

A. Tt was on Saturday I think,

Q. For a day. or two previous this water had been rising towards
your store?

A. Of course, it was setting back, some water was coming into the
street.

Q. You were aware of that ?

A. I could not be otherwise, sir.

Q. And you took no steps to remove the cheese ?

A, 1 had nothing to do with it, I had no right to lay a hand on it.

Q. You took no precautions whatever ?

‘A. T bhad nothing to do with it, as I said before, Mr. Hannan knew
where the cheeses were.

Q. You were in the store, on that flat, on that Saturday?

A. T was, until I had to get & Grand Trunk team to take me out.

Taschereau
J.

He never notified Hannan that the cheese was in

danger.
Oliver, in his examination, says :(—

Q. Do you recollect the circumstance of that flood oceurring?

A. Ido,sir.

Q. Did the water rise, or give indication of rising a sufficient time
previous to its actually coming into Mr. Fuller’s store, to enable him
if he had used prudence to remove any goods that were on the lower
floor?

A. I think there would have been time for a man to put the pile
of cheese up higher, to raise it up to the next flat.

Q. You consider that an ordinarily prudent man would have done
that?

A. Well, I think so, yes.

Vaillancourt.
Q. Mr. Vaillancourt, vous étes marchand de fromage en la cité de
Montréal?

(3) 1 vol. 361.
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R. Oui, monsieur.

Q. Votre place d’affaire se trouve & coté de ce]le de Mr, Fuller, je
crois?

R. Oui.

Q. Elle se trouvait 14 le printemps dernier, au mois d’avril, lors de
Tinondation qui a en lieu ?

R. Oui.

Q. Voulez-vous dire si les indications de cette inondation n’était
pas telles le Samedi qu’un homme usant de la prudence ordinaire
aurait enlevé des marchandises qui se seraient trouvées au premier
étage?

R. Pas avant le Samedi.

Q. Mais le Samedi?

R. Oui.

Q. Croyez-vous que si Mr. Fuller avait employé la diligence
ordinaire il aurait pu transporté le fromage en question du bas en
haut, et le placer de manitre 4 éviter I’inondation ?

(Objecté & cette question comme illégale, Objection maintenue.)

A rather extraordinary ruling.

It does not make the least difference that this cheese
was in Fuller’s actual possesion and not in appellant’s.
The case must be determined as if Fuller was out of
the question—as if that store where the cheese was
had been appellant’s own store. So that even if the
sale is to be considered perfect on the 16th, the appel-
" lant having agreed to keep these goods for the re-
spondent, in law he became a depositary.

Nothing turns on the fact that Hannan or appellant
brought them down to the lower flat. It is evident
that it was done by both parties, It had to be done
for the cooperage and taking of weights, but even if it
was Hannan who had brought them down, yet, they
remained in appellant’s possession, who would not
allow Hannan to take possession and remove them till
payment.

I am of opinion that this appeal should be dismissed.

ParTERSON J.—I have given to this case a full and
careful consideration without being able to feel as
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clear as I should desire upon all the questions that
have been raised. This does not arise so much from
the uncertainty in which some questions of law which
have been debated would seem to be involved as from
the difficulty of forming a sufficiently distinct opinion
upon the facts. In the result I am unable to say that
the judgment of the Court of Appeal is in my opinion
erroneous.

The acts done on the part of the purchaser in hand-
ling the goods, inspecting them, rejecting some and
approving of others, are in themselves strong evidence
of acceptance of the goods; but on the other hand
there are the facts that there was no delivery to him,
and no intention of giving him control of any part of
the goods until the price was ascertained and paid, or
at least enough paid to recoup the advance for which
the goods were held under a warehouse receipt. On
this account I hesitate to say that the writing which
is required by article 1285 C.C., unless the buyer has
accepted or received part of the goods, or given some-
thing in earnest to bind the bargain, was dispensed
with.

The acts done in the warehouse of Mr. Fuller in the
examination of the cheese, whether the removal of the
boxes from the upper floor to the lower for the con-

. venience of handling them were done by the servants

of the purchaser with the consent of the vendor, or by
the vendor for the convenience of the purchaser, do
not strike me, having regard to all the circumstances,
as proving delivery or acceptance, or as necessarily
amounting to more than steps which might reasonably
be taken as preliminary to the delivery and acceptance
that would change the property from the one man to
the other.

The discussion respecting the nature of the sale,
whether a sale by weight, number, or measure, or a

7
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sale in the lump, within the meaning of those terms  1891:
as used in article 1474, is in this view of the question Ross
of delivery and acceptance, somewhat irrelevant, or at , %
all events the subject of the necessity for finally ascer-  —
taining the price by settling the exact number of attorson
pounds of cheese, is not reached. The authority of
Pothier (1) and other writers referred to by the respond-
ent would certainly put a sale of an entire lot at so
much a pound ‘on the same footing as asale at so much
a pound of so many pounds out of a larger bulk, as
opposed to a sale per aversionem or en bloc. 1 do not
find it Vea,sy to grasp the principle on which that doc-
trine rests, and there may be good ground for the
appellant’s contention against its being accepted as
being now the law, but the present case scarcely calls
for a determination of the question.

It has been argued that even if the property passed,
yet it remained until the final delivery, which was
postponed to a day that had not arrived when the
flood occurred, at the risk of the vendor. In the
Superior Court where the judgment was in favor of
the vendor it was considered that from the 15th, which
was before the flood, and which was the day on which,
as at first arranged, the goods were to have been paid
for and removed, the goods remained in the warehouse
at the request and for the convenience of the purchaser,
and that the vendor was for that reason relieved from
responsibility for the damage caused by the water. I
am not able to take that view. I think that the com-
pletion which was to have been effected on the 15th
was deferred, at the request, no doubt, of the pur-
chaser, but still it was the completion of the sale that
was deferred. I notice this topic because I do not
assent to the proposition that, assuming the property
to have passed, the negligence of the vendor, who had

(1) Vente Nos. 308, 309.
16 .
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1891  thus become bailee for the purchaser, would afford an
Ross answer to the action. His liability as bailee would be
Hazeay, limited to the’ damage actually sustained by the
Pati cheese, which was very trifling, plus the cost of drying
—— and re-boxing those that had been wet. The incident
would not have justified the purchaser (who ex
hypothesi had become the owner,) in refusing to take
his property. The authorities referred to on the sub-
ject, including the passages cited from Pothier, which
are found under the heading ‘‘Aux risques de qui est la
chose vendue,” are more applicable when the thing sold
has been wholly destroyed or lost than when it has

only been damaged.
It is manifest that the questlon on which the case
must turn is: Was there a change of property from
the vendor to the purchaser? If there was such s
change it must have been effected by a delivery and
acceptance. If there was not a delivery and accept-
ance then, inasmuch as there was no payment in earn-
est, and no writing, there was no contract to support
an action for refusing to accept and pay for the goods.

I agree in dismissing the appeal.

Appeal dismissed with costs.
Solicitors for appellant : Abboits, Campbell & Meredith
Solicitors for respondent: Dokerty & Doherty.
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DORON SCHWERSENSKI (PLAINTIFF)..APPELLANT ;

AND

MOSES VINEBERG (DEFENDANT)......... RESPONDENT.

ON APPEAL FROM THE COURT OF QUEEN’S BENCH FOR
LOWER CANADA (APPEAL SIDE).

Recevpt— Error—Parol evidence—Arts, 14, 1234 C.C.

8. brought an action to compel V. to render an account of the sum of
$2,500, which 8, alleged had been paid on the 6th Octdber, 1885,
to be applied to 8.’s first promissory notes maturing and in acknow-
ledgment of which V.’s book-keeper gave the following receipt :
“Montreal, October 6th, 1885. Received from Mr, D. 8. the sum
of two thousand five hundred dollars to be applied to his first
notes maturing. M. V., per F.L.” and which V. failed and neglected
to apply. V. pleaded that he never got the $2,500 and that the
receipt was given in error and by mistake by his clerk. After
documentary and parol evidence had been given the Superior
Court, whose judgment was affirmed by the Court of Queen’s
Bench, dismissed S.’s action.

On appeal to the Supreme Court of Canada :

Held, 1. That the finding of the two courts on the question of fact as
to whether the receipt had been given through error should not
be interfered with.

2, That the prohibition of Art. 1234 C. C. against the admission of
parol evidence to contradict or vary a written instrument, is not
d’ordre public, and that if such evidence is admitted without objec-
tion at the trial it cannot subsequently be set aside in a court of
appeal. '

3, That parol evidence in commercial matters is admissible against a
written document to prove error. Zina Insurance Company v.
Brodie, (5 Can, 8.C.R. 1), followed.

APPEAL from = judgment of the Court of Queen’s
Bench for Lower Canada (appeal side), (1), confirm-

*PrESENT : Sir W. J. Ritchie C.J. and Strong, Fournier, Taschereau
and Patterson JJ.

(1) M.L.R. 7 Q.B. 137.
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ing the judgment of the Superior Court by which the
action of the appellant was dismissed with costs.

The action was brought by the appellant to compel
the respondent to render an account of the sum of two
thousand five hundred dollars, which appellant alleged
he paid to the respondent, and in default of rendering
the said account that the respondent be condemned to
pay this sum of money to appellant with interest.

The receipt upon which the action was based reads as
follows :

“* MONTREAL, October 6th, 1885.

“Received from Mr. D. Schwersenski the sum of two

thousand five hundred dollars ($2,500), to be ap-
plied to his first notes maturing.
“$2,600.00. “M. VINEBERG,
“Per F. L.”

At the trial the appellant’s books of account were
produced as well as a judicial abandonment made by
the plaintiff in January 1886, and by such abandon-
ment it appeared that the respondent was entered
as his creditor for the sum of $5,300, and after
hearing the witnesses the Superior Court found as
a matter of fact that the sum of $2,600 for which
the receipt had been given had not been paid to
respondent and dismissed the plaintiff’s action. The
Court of Queen’s Bench confirmed the judgment of
the Superior Court.

J. P. Cooke for appellant contended that the evi-
dence did not support the finding of the courts below,
and that the parol evidence admitted to contradict
the réceipt was illegal; art. 1234 C. C.;. Bell v.
Arnton (1); and also cited and relied on the fol-
lowing authorities: Chamberlain v. Ball (2); West v.
Fleck (8) ; Lemontais v. Amos (4) ; Dominion Oil Cloth

(1) 20 L. C. Jur. 28L (3) 15 L. C. R. 492.
(2) 11 L, C. R. 50. (4) 5 R. L. 353.
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Co. v. Martin (1); Ulster Spinning Co. v. Foster (2); 1890
Anderson v. Battis (8) ; Lynn v. Cochrane & Nivin (4); Scrwez-
Leduc v. Prevost (5) ; Rousseau v. Evans (6) ; Decellesv. S™>
Samoisetie (1); Gilchrist v. Lachaud (8); Rowell v. VINEBERG.
Newton (9). Ordinance of 1667, table 20, art. 2; —
article 1341 O. N.; Taylor on Evidence (10).

Hutchinson for respondent contended that the parol
evidence was admissible: Brodie v. ZEina Insurance
Co. (11) ; Whitney v. Clark (12) ; Grenier v. Pothier (18).
If so the courts below having found as a fact that the
receipt had been given in error the appeal should be
dismissed.

Sir W. J. Rircaie C.J.—For the reasons assigned in
the conrsidérants of the judge of the Superior Court I
think this appeal should be dismissed, and the judg-
ment of the Superior Court affirmed with costs in all
the courts.

STtrRONG and FOURNIER JJ. concurred.

TAscREREAU J.—The plaintiff, appellant, claims from
the respondent a sum of $2,500 upon a receipt for that
amount dated October 6, 1885, which sum, as the ap-
pellant alleges, the respondent failed to apply as agreed
upon. The respondent pleads that this receipt was
given through error, and that he never received the
$2,500 from the appellant. The judge of the Superior
Court who heard the witnesses vivd voce held that the
respondent had clearly proved his plea and dismissed
the action. The Court of Appeal confirmed that judg-

(1) 6 Legal News 344. (8) 14 Q. L. R. 278.

(2) M. L. R. 3 Q. B. 396. (9) 10L. C. R. 437.

(3) 15 Q. L. R. 196. (10) Secs. 1137, 1142, 1144 and
(4) 23 L. C. Jur. 235. 1152.

(5) 28 L. C. Jur. 276. ) (11) 5 Can. 8. C. R. L.

(6) 6 Legal News 204. (12) 3 L. C. Jur. 318.

(7) M. L. R. 4 8. C. 361. (13) 3 Q. L. R. 377.
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ment. Now, the appellant asks us to reverse on that

Somwer- question of fact. We inlimated at the hearing that

" SENSKI

v.

not only could we not see in this case anything to take

Vivmsege. it out of the well settled rule of this court on appeals

Tascherean 01t questions of fact, but that the evidence that this
J.

receipt had been given through error seemed to us
overwhelming. The appellant then contended for the
first time that parol evidence against this receipt had
been illegally admitted. He never objected to the evi-
dence at the trial, and never even mentioned the point
in the Court of Appeal. Now, in France, an objection
of this nature cannot be taken for the first time
in the Cour de Cassation (1). And why? Because
the objection is not based on a law of public
order. The weight of authority seems to be now
that the prohibition of article 1284 C. C. against
the admission of parol evidence to contradict or vary
a valid written instrument is not dordre public,
and that, consequently, if such evidence is admitted
without objection the party to whom it is opposed
cannot subsequently impeach its legality. Article 14
C.C. which enacts that prohibition laws import nullity
does not alter the question, or rather is nothing but
the same question, whether it is a nullité d’ordre pub-
lic, or a mnullité relative only, or one which can be
waived or mnot (2). The authorities pro and con
are collected in Sirey’s Codes amnotés, under art.
1341, Nos. 4 & 5, and an arrét of the Cour de
Cassation (3). However, independently of this con-
sideration the appellant’s contention is untenable.
According to the case of ZEtna Life v. Brodie (4),
and in this court (5) it is settled law that the evidence
now objected to here by the appellant was perfectly

(1) 8. V.51, 1, 54; 8. V. 79,1, (3) 8. V. 83 1214.
213 ; S. V. 83, 1, 214. (4) 20 L. C. Jur. 286.
(2) Laurent, Vol. 1, No.58¢tseg. (5) 5 Can. S. C. R. 1.

N
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legal and rightly admitted, and that in commercial 1891
matters parol evidence can be adduced to prove error Scaweg-
in a written instrument. How far this rule as to %%
proof of error in writing can be extended to non- ViveBEre.
commercial matters, as falling within the cases in Ty herean
which the party claiming could not procure proof in J.

writing, we have not here to consider.

ParTERSON J. concurred.
Appeal dismissed with costs.
Solicitor for appellant: J. P. Cooke.

Nolicitors for respondent : Huichinson & Oughtred.
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SAMUEL NORDHEIMER (DEFENDANT) APPELLANT;
AND
CHARLES ALEXANDER (PLAINTIFF)...RESPONDENT.
ON APPEAL FROM THE COURT OF QUEEN’S BENCH POR
LOWER CANADA (APPEAL SIDE).
Responsibility—Vis major—Fall of wall after fire—Negligence—Damages
—Arts, 17, sub-sec. 24, 1053, 1055, 1071 C. C.

‘Where a fire destroyed the defendant’s house, leaving one of the walls
standing in a dangerous coundition, and the defendant, knowing
the fact, neglected to secure or support the wall or take it down,
and some days after the fire it was blown down by a high wind
and damaged the plaintiff’s house :

Held, affirming the judgments of the courts below, that the defendant
could not shield himself under the plea of vis major, and was
liable for the damages caused.

APPEAL from a judgment of the Court of Queen’s

Banch for Lower Canada (appeal side) (1), confirming

a judgment of the Superior Court (2), which condemned

the appellant to pay respondent a sum of $2,688.57 as -

damages. ’

The facts are fully stated in the judgment of Mr.
Justice Fournier hereinafter given:—

Laflamme Q.C. and Hector Cameron Q.C. for appel-
lant contended that the accident was caused by wis
major, and that the appellant was not responsible—
citing Larombiére (3); Laurent (4); Demolombe (5);
Sourdat de la Responsabhilité (6) ; Smith Law of Dam-
ages (7); Pollock on Torts (8); Dizon v. Metropolitan

* PrEsENT—Sir W. J. Ritchie C.J., and Strong, Fournier, Gwynne
and Patterson JJ.

(1) M. L. R. 6 Q. B. 402, (5) 3 vol. no. 656.

(2) M. L. R. 3 8. C. 283. (6) 2 vol. ch. 4 art. 17, 24
(3) 5 vol. art. 1386. 1200 C.C.

(4) 16 vol. no. 257. (7) P. 198.

(8) P. 414.
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Board of Works (1) ; the learned counsel also contended 1890

that the amount of damages awarded was excessive. Norp-
Duhamel Q. C. and Marceaw for respondent relied on EFIMER

art 1053, 1055 C.C. ; Troplong Louage (2) ; Cooley on Avexaxper.

Torts (3) ; Aubry & Rau (4); Sourdat de la Respon- ~—

sabilité (5); Laurent (6); Rapin v. McKinnon (7);

Bélanger v. McCarthy (8); Séminaire de Québec v.

Poitras (9).

Sir W. J. RitcriE C.J.—I think this appeal must
be dismissed. There was, in my opinion, ample evi-
dence to show that after the fire the defendant’s wall
was in a dangerous condition, and that the defendant,
though notified of the fact, neglected to take any
reasonable precautions, or in fact any precautions at all,
to secure or support the wall or to take it down so as to
prevent it falling and injuring his neighbors, but on
the contrary allowed his wall to remain in this dan-
gerous state (though there was ample time to have it
made safe by adopting one or other of the courses
suggested) until it was blown down and fell on the
house of the plaintiff, whereby he sustained large
damages. In my opinion the decision of the judge of
first instance, confirmed as it has been by the unani-
mous judgment of the Court of Queen’s Bench, should
not be disturbed but should be confirmed, and the
appeal dismissed with costs in all the courts.

STRONG J.—I am also of opinion that the appeal
should be dismissed with costs.

FourNiERr J.—Le présent appel estinterjeté d'un juge-

(1) 7Q. B. D. 418. (6) 20 vol. no. 454 & arts. 1629,
(2) 226. 1631 C.C.

(3) P. 640. (7) 17 L. C. Jur. 54.

(4) 4 vol. p. 44, (8) 19 L. C. Jur. 181

(3) 2 vol. c. 4 no. 1175, 9) 1 Q. L. R.185.
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1891  ment delacourdu Banc dela Reine, siégeant 4 Montréal,
Norp- confirmant un jugement de la cour Supérieure qui avait
HELIEE condamné 'appelant & payer 4 I'intimé, la somme de

Avexanprr. $2,638.57 de dommages, causés dans les circonstances
Fournier J, SUivantes :—
- La propriété de l'appelant connue sous le nom de
Nordheimer Hall, située, rue Saint-Jacques, a Montréal,
fut incendiée le 18 décembre 1886.

La propriété du c6té ouest, adjoignant le “Nordheimer
Hall,” appartenait 4 Mde. Campbell, (Dame Margaret
Hutchison), et était occupée depuis plusieurs années
par l'intimé comme restaurant et boutique de confiserie.
Cette batisse avait une trentaine de pieds de hauteur,
Pautre en avait soixante. Le mur de division des
deux bitisses était mitoyen jusqu’a la hauteur de la
maison de l'intimé. Sur ce mur mitoyen l'appelant
avait construit un mur d’environ trente pieds qui
était sa propriété exclusive.

Le 24 décembre 1886, environ une semaine apreés
I'incendie, une partie de ce dernier mur s’écroula et
tomba sur cette partie de la batisse occupée par l'intimé
comme restaurant et salle 3 diner. Les meubles, la
vaisselle, ustensiles de cuisine et autres effets, aussi
bien que le fond de commerce de I'intimé, en biscuits,
confiseries, etc, furent ou complétement détruits ou
considérablement endommagés par la chute du mur.
En conséquence 1’établissement fut fermé depuis le 24
décembre jusque vers la fin de janvier suivant. L’in-
timé a souffert en outre des dommages considérables
par la suspension de son commerce, et par la perte d’'un
grand nombre de ses habitués. ‘

Madame Campbell avait aussi été poursuivie, sous
Pimpression qu'elle était propriétaire conjointe de la
partie du mur écroulé, mais la preuve ayant établi que
cette partie du mur était la propriété exclusive de
Pappelant, l'action fut renvoyée quant a elle. Iln’y
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a pas d’appel quant a elle ; la contestation est mainte- 1891
nant limitée entre 'appelant et I'intimé. NoaD-
L’appelant a plaidé que l'accident avait 6té6 causg HIMFR
par la force majeure sur laquelle il n'avait aucun COn- ALEXANDER,
trdle, que le mur avait été bien construit et que méme goyrmier J.
aprés le feu il était en bon état et nullement en danger
de tomber, mais que dans lanuit du 24 décembre, un
changement subit de température était survenu et une
tempéte s'étant élevée tout & coup fit tomber une partie
du mur. Il allégue aussi qu’il n’a pas été notifié que
le mur était dans un état dangereux, ni requis de le
démolir, que l'avis qu’il a regu de l'inspecteur de la
cité n’avait rapport qu’'a d’autres murs de la béatisse.
L’intimé a nié que l'accident avait été causé par
force majeure et cas fortuit; que les faits allégués ne
constituaient pas un cas de force majeure; que lors
méme que 'appelant n’avait pas été notifig, il n'en
serait pas moins responsable du dommage causé par
son faif de sa négligence.
Les questions soulevées par la contestation se résu-
ment ainsi:—1° Le mur était-il dans un état dange-
reux apres le feu ; 2° I'appelant a-t-il regu avis et a-t-il
été mis en demeure de le démolir, et un tel avis &tait-il
nécessaire; 38° l'accident a-t-il été causé par force
majeure ?

Le mur de division des propriétés n’avait que vingt
-pouces 3 sa base, seize au centre et douze au haut.
O’6tait & peine suffisant, mais tant que les différents
murs étaient reliés ensemble pour former le corps de la
batisse, il n’y avait pas alors grand danger a redouter.
Mais il n’en était plus de méme aprés le feu. Les
trente pieds construits au-dessus de la partie mitoyenne
du mur furent laissés sans aucun appui, tous les
poutres et liens qui servaient & le retenir avaient été
détruits par le feu; il penchait du haut et avait été
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considérablement endommagé par la chaleur, et on y
voyait de grandes fissures.

La preuve établit que le mur était dans un état
dangereux et aurait dd étre démoli, ou au moins étan-
conné afin d’éviter I'accident.

L’inspecteur de la cité, M. L. Lacroix décrit ainsi
l'état dn mur.

R. Tout le mur n’est pas tombé. Ily a une certaine hanteur qui
est tombée, & peu prés quinze ou dix-huit pieds de hauteur, sans
mesure précise. Le mur me paralt avoir plié au centre, et le pied du
mur est tombé d’un efts, et la partie supérieure de l'autre cbté, et
c’est la base de la partie qui est tombée qui a effondré la DAtisse
Hutchison.

Q. A quelle hauteur au-dessus de la maison Hutchison le mur est-
il tombé ?

R. A une vingtaine de pieds.

Q. De sorte qu’il est tombé un excédant d’une vingtaine de pieds
au-dessus ?

R. Une vingtaine de pieds au-dessus de la maison. La partie du
mur qui est tombée était bien plus mince que la partie qui est restée,
et c’est cette partie-la que je demandais de faire démolir. Je craignais
dans cette ligne-la.

* * * % * * * *

Q. Jusqu’s I'instant ol le mur est tombé, il y avait urgence de
démolir ce mur-l3, ou de I’étangonner, on de prendre les précautions
nécessaires pour empécher de tomber, n’est-ce pas ?

R. Certainement.

R. Et & votre connaissance on n’a pris aucune précaution pour
I’empécher de tomber, n’est-ce pas ?

R. On n’a rien fait.

* * * * * * * *

R. Lorsque le fen a eu liew, il faisait un froid trés sévére, une
quantité énorme d’eau avait été jetée sur ees murs et les avait plus ou
moins congelés. Les bois de liaison dans le mur étaient brilés, ce qui
laissait une bien moindre épaissenr de brique pour soutenir ce mur.
Cela xéuni & la crainte d’un dégel possible, chose qui est arrivée le
vingt-quatre, me faisait craindre certainement pour ce mur-la, dans
n’importe quelle condition de temps ou de température ol on pouvait
se trouver.

Q. Il y avait donc dans les murs de cette maison-la des bois de
liaison ?

T T N
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R. Ouj, il y avait des bois de liaison de 4 pouces d’épaisseur sur 1891
toute la longueur du mur. S

Norp-
Q. Etait-il tout brilé ? HEIMER
R. 1l était tout plus ou moins calciné. .

Q. En sorte qu’il n’y avait aucune solidité dans le mur ? ALEEDER'

R. Il n’y avait rien pour le retenir dans un cas fortuit, par exemple, Fournier J.
dans un coup de vent. —

Par le juge :—

" Q. Il n’y avait rien pour retenir le mur?

R. Non, le mur avait une profondeur d’une centaine de pieds, et
il n’y avait plus rien pour le retenir.

[Mr. Fowler, an architect, a witness for the appellant, says as to
the condition of that wall ;]

Q. Mr. Fowler, would the mere height of the wall be in any way
dangerous ?

A. No doubt it would.

Q. Do you mean to say that it would be likely to fall  without' any
extraordinary reason, or would it merely be that the height of the wall
would make it more dangerous in case of a high wind ?

A. In case of a high wind, the helght of the wall would make it
more dangerous.

* * * % * * * *

Q. And you made up your mind, the three of you together (viz.:—
The three experts appointed by the Insurances and Nordheimer) that
the wall required to be demolished ?

A. Yes, it required to be demolished.

Q. On account of the damage caused to it by the fire ?

A. Yes, by the fire.

Q. And still, you said just now that you did not see any immediate
danger ?

A. No.

Q. But you saw apparent danger on account of this crack in this
twelve-inch wall ?

A. The wall stood alone, without any support.

Q. On either side?

A. On either side. Of course, it was in danger of falling in case of
a high wind.

* * * * * * * *

A. The portion of that wall which we measured and the thickness of
which T have given had to be taken down.

Q. In order to rebuild ?

A. Yes, in order to rebuild.

Q. But not because it was in danger ?
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A. Yes, in the course of time there would be danger.
# % * * * % * *

Q. Do you think that it would have been a wise precaution to have
braced this wall, to stop it from falling after the fire ?

A. If it bad been under my care, I think I would have done so.

Q. It would only have been the ordinary precaution to be taken for
such a high wall?

A, Yes.

And in re-examination he says further:—

Q. Now, you say that if you bad had charge of that wall,you would
have ordered it to be taken down?

A. I would bave braced it, or done something to prevent such an
accident.

Le témoin Roberts dit:— .

Q. By the Court—Was it possible, from the time of the fire to the
time of the falling of the wall, assuming that it had been in a dangerons
position, to put it in a safe condition ?

A. It was possible to put it in a safer condition, I mean, because I
consider that it was safe.

Q. You speak after the time of the fire?

A. From the time of the fire on the eighteenth.

Ces extraits de la preuve suffisent a faire voir que le
feu avait mis le mur dans un état extrémement dan-
gereux. L’appelant n’ignorait pas le danger, et c’était
une grossiére négligence de sa part de laisser ce mur
dans un tel état de ruine sans prendre aucune des pré-
cautions nécessaires pour prévenir un accident. Cela
suffit pour rendre l'appelant responsable des consé-
quences de l'accident d’aprés l'article 1058 du code
civil,

Une trop grande importance a été donnée a la ques-
tion de savoir si avis de démolir avait été donné 3
I'appelant, car cet avis n’était pas nécessaire dans le cas
actuel pour le rendre responsable. Mais il n’est pas
inutile toutefois d’établir la vérité a ce sujet.

L'intimé ayant écrit & 'inspecteur de la cité pour
savoir si les murs incendiés étaient dans un état dan-
gereux, celui-ci en fit la visite et donna a l'agent de
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Pappelant avis, le 20 décembre 1886, quatre jours avant 1891

I'écroulement du mur, 'avis par écrit que Pon trouve Noro-

3 la page au dossier, d’avoir & démolir immédiate- ¥ MEF

ment le mur de division (celui qui s’est écroulé) et une ALEXaNDER.

partie de celui de Fortification Lane. Fournier J.
M. Saffrey, 'agent de T'appelant, a prétendu que ——

Lacroix dans sa visite, le matin du 20, lui a indiqué

comme etant dangereux et devant étre démoli, le mur

de derriére sur la Fortification Lane et le mur du centre

de la batisse, paralléle 4 la rue Saint-Jacques. Ce dernier

mur étant a 50 pieds en arriére du front de la rue, il est

évident qu’il se trompe et qu’il n’a pas compris Lacroix

qui, au contraire, jure positivement que les murs

dont il a ordonné la démolition sont les murs de divi-

sion entre les propriétés des parties et celui de Fortifi-

cation Lane. Il ajoute que ce sont les seuls qu'il avait

le pouvoir de faire démolir pour la protection du

public. Il dit aussi avoir conseillé la démolition du

mur central dans lintérst de la streté des ouvriers,

mais qu'il ne pouvait donner d'ordre officiel quant 2 ce

mur.

De ces deux versions, il est clair que celle de Lacroix,
qui est tout a fait désintéressé et n’apparait dans cette
affaire qu’en qualité d’officier public, doit étre acceptée.
D’ailleurs elle est conforme a I’avis par écrit qui indique
positivement le mur de division et celui de Fortifica-
tion Lane comme les deux qui doivent étre démolis.
Il est évident que l'avis n’a pas rapport au mur du
centre qui ne pouvait pas étre décrit comme le mur
de division & partir de la rue Saint-Jacques. Saffrey
reconnait que 'avis se rapporte au mur en question,
mais qu’il ne s’accorde pas avec lesinstructions verbales
de Lacroix. Il est évident qu’il se trompe, et il ne
peut pas y avoir de doute que l'appelant a regu avis
de démolir, non seulement verbalement, mais aussi par



256

1891
Nt
NorD-
HEIMER
V.
ALEXANDER.

Fournier J.

SUPREME COURT OF CANADA. [VOL. XIX.

écrit et dans un temps suffisant pour prévenir laceci-
dent §'il se fut conformé a Pavis.

Irailleurs cette différence entre I'avis par écrit et les

instructions verbales, méme, si elle existait, ne pourrait
aucunement exonérer 'appelant de sa responsabilité.
Indépendamment de tout avis, 'appelant était obligé de
maintenir son mur en bon é&tat, et aucune mise en
demeure n’était nécessaire pour le rendre responsable
des conséquences de sa négligence. Les obligations
de I’appelant résultent du droit civil, voir Sourdat de
la Responsabilité (1).

Le voisin menacé de la chute du batiment peut se borner & faire,
par acte extra judiciaire, sommation aun propriétaire d’avoir & réparer
ou démolir.

Cet avertisement n’est point nécessaire, sans doute, pour engager la
responsabilité du propriétaire, Sisa maison s’écroule, I’article 1386
Poblige sans distinction & indemniser les tiers du dommage quien
résulte pour eux. C’était 4 Iui de veiller & la conservation de sa chose.
Mais un pareil acte peut produire d’utiles effets et lever plusieurs
difficultds. Il met le propridtaire en demeure et rend sa faute inex-
cusable. Il ’empéche de prétexter cause d’ignorance ; il donne lieu
de présumer fortement que les dégradations de 1’édifice sont la véri-
table cause de sa ruine, puisque ces dégradations étaient déja telles que
les voisins s’en étaient apergus.

La prétention est que la chute du mur a été causée par
force majeure, résultant de l'incendie, d'un change-
ment subit de température, accompagné d’un vent
violent.

Les faits de la cause ont contredit ce moyen de
défense.

Sans doute que l'accident est le résultat de l'incendie,
du changement de température et du vent de tempéte,
mais ces trois faits n’ont pas eu lieu en méme temps.
L'incendie a eu lieu le 18, et le changement de tempé-
rature et le vent le 24, jour de l'écroulement. Ily
avait du temps du 18 au 24 pour prendre les précau-
sions nécessaires pour prévenir accident. Ce ne peut

(1) 2 vol. p. 420, no. 1175.

W
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étre un cas fortuit, le code civil, article 17,s. 241e 1891
définit :— . Nomp-

: ‘s . . HEIMER
Le cas fortuit est un événement imprévu causé par une force ¢

majeure & laquelle il était impossible de résister. ALEXANDER.,
D’aprés le dangereux état dans lequel les murs ont Fournier J.
6té laissés aprés l'incendie, il était facile de prévenir
un accident, et rien n’était plus facile que d’éviter un
accident, soit en démolisant ou en &tanconnant le mur.
L’article 1072 déclare que le débiteur n’est pas tenu
de payer les dommages-intéréts, lorsque l'inexécution
de lobligation est causé par cas fortuit ou force
majeure, sans aucune faute de sa part, & moins qu’il
ne s’y soit spécialement obligé par le contrat. Ces
dispositions font voir que pour se prévaloir de la
défense du cas fortuit ou de la force majeure il faut
que ce soit un événement qu’il ait été impossible de
prévoir et d’empécher. 11 faut aussi qu'il origine de ce
qu'aucuns soins ni prévisions humaines n’ont pu 'em-
pécher et qu’il n’ait été précédé, accompagné ou suivi
d’aucune faute qui puisse étre imputée au débiteur.
Troplong, du louage, (1) mentionne comme cas for-
tuits, les tremblements de terre, chaleur excessive, des
chutes de neige extraordinaire, les gelées, la gréle, les
tempétes sur mer et sur terre, les éclairs, le feu, etc. Mais
au n° 207 il ajoute que ce serait une erreur de mettre
au rang des cas fortuits des événements qui ne sont

que le résultat ordinaire du cours naturel des choses.
Aingi, dit-il, la pluie, les vents, la neige,le chaud ne sont pas des cas
fortuils ; ce sont 13 des accidents nécessaires de I’ordre des saisons, des
alternatives inévitables d’une température normale. On ne les éléve
au rang de cas fortuit qu'autant que par leur intensité et leur force
" excessive ils sortent de la marche accoutumée de la nature......
En un mot, les saisons ont leur ordre et leur dérangement: le
dérangement senl dégénére en cas fortuit.

Dans notre pays les tempétes et les changements
subits de températures sont des événements trés ordi-

(1) No. 206.
17
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naires. Pourdonner au vent qu'il faisait le 24 décembre
le caractére de cas fortuit ou de force majeure, il fau-
drait que le vent efit été d'une violence au deld du
cours ordinaire et d’'une intensité telle que si le mur
efit été appuyé, il se fut écroulé tout de méme. La
preuve n’a pas établi ce fait; le témoin Ball dit que
la plus grande vitesse du vent a été ce jourla 87 milles
a 'heure et qu’il atteint souvent une plus grande
vélocité. Pour que ce soit un vent de tempéte, le
témoin Hamilton dit qu'il faut que ce soit un vent qui
ait au moins 40 milles 4 I'heure.

- Il faut en conséquence en arriver a la conclusion des
témoins que le mur n’est tombé que parce qu'il n’était
pas supporté. Le vent peut avoir été la cause immé-
diate de la chute du mur, mais la négligence de’
Tappelant 3 prendre les précautions nécessaires pour le
protéger est certainement la cause médiate de l'acci-
dent. C’est cette négligence qui constitue l'appelant
en faute et le rend responsable de tous les dommages
soufferts par I'intimé.

Aubry et Rau, (1) aprés avoir dit qu'en recrle géné-
rale le débiteur n’est responsable des cas fortuits ou de
Ia force majeure, ajoute :—

Ainsi, lorsque cette exécution (de I’obligation) n’a pu avoir lieu par

suite, soit d’un accident de la nature, soit du fait d’une personne ou
d’une chose dont le débiteur n’a pas & répondre, et qu’il n’a pu em-

pécher, celui-ci se trouve déchargé de toute respomsabilité, pourvu

que cet accident ou ce fait n’ai pas été précédé on accompagné de
-quelque faute qu’il lui soit imputable,

Et il dit de plus, (2) :—

Toutes les fois que le débiteur aurait pu, en donnant & ’accomplisse-
ment de I’obligation les soins qu’il devait y apporter, empécher le
cas fortuit on du moins en atténuer les effets, 'inexéeution régulitre

.de lobligation se trouve entravée, moins par le cas fortuit que par

une faute dont le débiteur doit nécessairement répondre.
Demolombe, des contrats, (3) :—

(1) Vol. 4, p. 103. (2) P. 104, note 35.
(8) Vol. 1, No. 560.
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11 est bien entendu d’ailleurs que le débiteur ne se trouve déchargé 1891
de toute responsabilité, & raison de la force majeure ou du cas fortuit, N"O‘;I’)_
quautant que Vévénement n’a pas été précédé, accompagné ou suivi  gprymm
de quelque faute qui lui soit imputable, .

Car il serait au contraire passible de dommages-intéréts &'l avait pu, ALEXANDER,
en apportant & l'accomplissement de son obligation le soin qu’il pyyrnier J.
devait y apporter, avant, pendant ou aprés l’accident, soit prévenir
Paccident lui-méme, soit en prévenir ou atténuer les effets domma-
geables. A plus forte raison, le débiteur serait-il responsable si, au
lieu de prévenir le cas fortuit ou de force majeure, il Pavait lui-méme
provoqué.

Laurent, (1) :—

Quand le cas fortuit a été amend par une faute, il devient imputable
sous le droit commun : une pluie d’orage est généralement un accident
dont personne ne répond, mais si ceux qui exécutent les travaux
laissent le terrain sans défense contrel’action des eaux, les éboulements
qui en résultent leur sont imputables.

Proudhon, droit d'usufruit, (2) :—

On entend, en général, par cas fortuit dont personne n’est respon-
sable, tout accident qu’on a pu prévoir et dont on n’a pu arréter le
coup.

Et I'auteur ajoute, (8) :—

Mais il est possible jue le cas fortuit qui entraine immédiate-
ment la perte de la chose ait été précédé ou accompagné d’une faute
de la part de celui aux soins duquel elle était confide, et que pour cette
raison il ne cesse pas d’8tre responsable de la perte dont sa faute est
médiate de la cause, comme, par exemple, si un incendie a consumé
une maison parce qu’on n’avait pas eu la précaution de faire ramoner
la cheminée ol il a pris naissance, et méme dans le ecas ol un
incendie a été allumé par le feu du ciel, si Pon a pu en airéter le progrés
et qu'on ait négligé d’y mettie obstacle. Dans tous ces cas et autres
semblables, chaque fois qu’il y a faute jugée suffisante pour servir de
fondement & une juste garantie, son auteur doit &re condamné aux
dommages-intéréts soufferts par la partie lésée.

L’auteur alors se demande s'il suffit au débiteur de
prouver la force majeure, ou s’il ne doit pas de plus
faire voir que cet événement n’est compliqué d’aucune
faute ou négligence de sa part; il est d’opinion que

(1) Vol. 20, No. 454. (2) Vol. 3, p. 503, No. 1538,
(3) Au No. 1539.
7%
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lorsque le débiteur a établi le cas fortuit, sa tache est
accomplie et qu’il n’est tenu a prouver rien de plus.

Cette opinion, cependant, est condamnée par la
majorité des commentateurs.

Troplong, de la vente (1), dit :—

L’obligation du vendeur est de prouver le cas fortuit qu’il allégue ;
mais y a-t-il preuve de cas fortuit ou d’accident, tant qu’il n’est pas
établi que c’est le hazard pur ou nne force irrésistible qui a amené la
perte de la chose ? La preuve est-elle faite quand on peut tout aussi
bien penser que la faute de Phomme a concouru avec le fait étranger ?
Puisque la force majeure est celle & laquelle on n’a pu résister par
ancune prévision, n’est-il pas nécessaire de prouver qu’on a résister
par de sages prévisions, et qu’on a ét¢ vaineu ?

Donc en remettant la chose, le débiteur doit prouver que si elle est
détériorée, ce n’est pas par sa faute. Ebh! bien, je demande sl satis-
fait & cette obligation en prétextant d’un fait qui n’exclut pas néces-
sairement la faute ; d’un faib qui n’est fortuit qu’autant qu’il est
démontré que la négligence de ’homme ne 1’a pas amené ?

Demolombe, des contrats (2), dit aussi :—

Cest le débiteur évidemment qui doit prouver le cas fortuit qu’il
alldgue ; caril affirme, et c’est & celui qui affirme qu’est imposé le fardean
de la preuve, et puisqu’il dit qu*il est libéré de son obligation, il faut
qu’il prouve I’événement qui a produit cette libération.

Le méme principe a lien en matiére de bail et oblige
Toccupant, en cas d’incendie, & prouver qu’il n'y a ni
faute ni négligence de sa part.

Voir aussi C. C., Arts. 1629 and 1631 :—

Et les articles correspondants du Code Napoléon qui sont les articles
1733 et 1734.

Art. 1733 dit que le locataire est responsable de l'incendie 4 moins
qu’il ne prouve qu’il est arrivé par cas fortuit ou force majeure, ou par
vice de construction, ou que le feu a été communiqué par une maison
voisine.

L’article 1784 dit :—

8%1 v a plusieurs locataires, tous sont solidairement responsables de
P’incendie, & moins qu’ils ne prouvent gue l’incendie a commencé dans
Phabitation de l’un d’eux, auquel eas ceux-la n’en sont pas tenus.

Toullier, (8) :—

(1) Nos. 405 et seq. (2) Vol. 1, No. 561,
(3) Vol. 2, p. 220.
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Si dans le reste de la France coutumiére on ne trouve pas de loi
générale qui établisse la présomption légale de culpabilité contre les
habitants de la maison incendiée, elle n’en était pas moins presque
universellement regue et observée, comme le prouve la jurisprudence
des arréts attestée par les auteurs frangais les plus recommandables.

Aubry et Rau, (1) :—

L’article 1733 C. N. ne contient point une dérogation au droit
commun, en ce qu’il met & la charge du preneur l’obligation de
prouver les faits tendants & faire cesser sa responsabilité. Les incendies
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en effet ne sont point par eux-mémes, et nécessairement, des cas for- -

tuits ou de force majeure. Ils sont plus fréquemment le résultat
d’une imprudence ou d’un défaut desurveillance que d’un cas fortuit
proprement dit. Il en résulte que le preneur, tenu de veiller 4 la con-
servation de la chose louée, et de justifier, le cas échéant, de Paccom-
plissement de cette obligation, ne peut décliner la responsabilité d’un
incendie qu’en prouvant que cet événement provient d’une cause
qui ne saurait lui 8tre imputée & faute. La condition du locataire est,
sous ce 1apport, absolument la méme que celle dé toute autre personne
obligée, en vertu de la loi ou d’une convention, & veiller & la conserva-
tion de la chose d’autrui. Maissi cet article ne renferme pas, & ce
point de vue, une dérogation au droit commun, il s’en écarte 1éelle-
ment en ce que, pour donner au bailleur une garantie plus efficace, il
restreint le cercle des moyens de justification du preneur. Et sous ce
rapport, la disposition qu’il contient ne doit &tre appliquée qu’en
matiére de bail.

L’intimé a aussi cité ﬁ;s causes suivantes :—
Rapin v. McKinnon (2) ; Bélanger v. McCarthy (3);
Séminaire de Quebec v, Poitras (4).

Notre article 1071 correspondant & I'article 1147 du
code Napoléon résume comme suit la doctrine.

The debtoris liable to pay damages in all cases in which he fails to
establish that the inexecution of the obligation proceeds from a cause
which cannot beimputed to him, although there be no bad faith on
his part.

L’appelant ne pouvait éviter les conséquences de la

responsabilité envers l'intimé qu’en établissant que

(1) Vol. 4, p. 484. note 21. (3) 19 L. C. Jur. 181,
(2) 17 L. C. Jur. 54. (4) 1 Q. L. R. 185.
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Paccident était le résultat, 1° d’'un cas fortuit ou de
force majeure, 2° qu’il n'y avait aucune {aute ou négli-
gence de sa part. Mais loin de 13, la preuve a établi
qu’il n’y avait pas eu de force majeure et que l'accident
n’était arrivé que six jours aprés I'incendie et par la
faute et négligence de I'appelant.

Quant au montant des dommages &évalués par les
deux cours 3 la somme de $2,688.57,1] est suffisamment

_établi par la preuve. L’appel doit &tre rejeté avec

dépens.
GwYNNE J. concured.

PATTERSON J.—I do not see any sufficient reason for
disturbing the judgment in which the Superior Court
and the Court of Queen’s Bench concurred. ‘

The facts of this case do not enable the appellants to
derive much aid from the doctrine of vis major which
has been so much relied on, and the citations made
from writers of authority, illustrating the application
of the doctrine when a person has suffered injury from
the fall of his neighbor’s house, support the judgment
of the court below.

The fire that burnt the appellant’s house may be ad-
mitted,but without sodeciding, to have been a fortuitous
event or an irresistible force which, under article 1072
of the Civil Code, would have saved the appellant
from responsibility for damage caused by the fall of
the wall if the fire had caused it to fall, assuming of
course, as demanded by article 1072, that the fire oc-
curred “ without any fault on his part.”” But the fire
occurred on the 18th December and there remained,
not a house but an unsupported wall which stood until
the 24th, when it was blown down and injured the
respondent’s property. The breeze that blew down the
wall cannot be treated as vis major within the doctrines
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relied on unless it appears that the accident could not 1891
have been foreseen or prevented. In that particular Noro-
all the authorities agree. S
The term * fortuitous event” is defined by the 01V11ALEXANDER
Code (1) as * one which is unforeseen and caused bY patterson J.
superior force which it was impossible to resist.” —
The article of the Code Napoleon which corresponds
with article 1072 is No. 1148. Laurent, commenting
on that article, asks in one of the passages cited to us:
Quand y a-t-il cas fortuit ou force majeure (2)?
And, after mentioning tempest, lightning and earth-
quake, he adds:
La loi les qualifie de force majeure pour marquer que Phommey est
soumis fatalement, en ce sens qu’il ne peut les prévoir ni y resister.
A similar definition of the equivalent phrase  act of
God ” was given, in terms almost as concise, by Lord
Justice James in an English case (3) where the liability
of a common carrier was in question :

A common carrier, he said, is not liable for any accident as to which
he can show that it is due to natural causes directly and exclusively,
without human intervention, and that it could not have been prevented
by any amount of foresight and pains and care reasonably to be ex-
pected from him. '

No doubt it was the wind that blew down the wall;
and the defendant may not have supposed that the
wind would be so high just at that time, if he
thought at all about danger from the wind. Perhaps
the fire had weakened the wall more than he was
aware of, though a new wall left unsupported as this
was, has been known to fall before a good breeze.
The danger existed and the defendant took the
risk of it; whether he was led to do so by miscalcu-
lation of the danger, or from erroneous information, or
simply from want of care and forethought, matters
very little to the plaintiff.

(1) Art. 175 24 C.C. (2) Vol. 16, No. 257.
(3) Nugent v. Smath, 1 C.P.D. 423, 444.
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Article 1058 of the code declares that every person
capable of discerning right from wrong is responsible

HEE“ER for the damage caused by his fault to another, whether
ArexanpEr. by positive act, imprudence, neglect or want of skill.

Patterson J. LDis covers, to my mind, the omission to take proper

steps during the six days following the date of the
fire to avert the danger caused by the unsupported
wall. '

We cannot, as I have already remarked, regard this
wall as a building, so as to make the authorities
appealed to on the subject of vis major fit the facts.
If we could so regard the wall we should bring it
within article 1055 where it is said that the owner of
a building is responsible for the damage caused by its
ruin where it has happened from want of repairs or
from an original defect in its construction. It is
beyond dispute that something might have been done,
and doubtless something would have been done, during
the 6 days, either by supporting the wall or taking
part of it down, to put it in a state to withstand the
gale which, though violent, was not of unusual
violence, if danger of the kind had been thought of.
The wall required repairs and fell for want of them.

This topic is treated of in another passage cited to
us from Demolombe’s Comments (1) on article 1886 of
the Code Napoleon which is followed by article 1055
of the Quebec Code. Referring to the two defects,
neglect to repair and faulty construction, for which the
proprietor is respounsible, he says: ‘Mais de ceux-Ia
il est responsable de plein droit, sans qu’il puisse étre
admis & prouver qu’il n’a pas pu empécher la ruine
qui est résulté de I'une ou de 1'autre de ces causes,
parce qu’il aurait été trompé ou qu’il les ignorait.”

Another citation is from Sourdat (2) where the effect

(1) Cours du C.C. liv. mr tit. 1v (2) 2 Vol. De la Responsabilité
¢h. 11 No. 657. No. 1175.
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is discussed of a notice given by a neighbor who is in 1891
danger from a building, calling on the proprietor to Nonmp. .
repair it, of which the author remarks, among other FIIMER

~ things, that the giving of the notice makes it IOTe ALEEANDER.
easy, in case of the destruction of the building by a
hurricane, for the neighbours to prove that the storm
only hastened the fall of the building, which was not
strong enough to withstand it, though it might have
done so if it had been kept in repair. Soin the remain-
ing passage, cited from Larombiére (1), the author shows
thatfreedom from responsibility for the fall of a building

can be claimed, on the ground of force majeure, only :—

Si le proprietaire n’avaic point négligé de I’entretenir et qu’il ’ent
construite suivant les régles de lart.

Thus the authorities relied on for the appellant tell
against the appeal.

The damages awarded to the respondent have, no
doubt, been assessed on a liberal scale. The evidence

“has been shewn, on the part of the appellant, to be
capable of justifying an estimate of considerably
smaller amount, but unless we can say that the
larger award is not justifiable we ought not to inter-
fere with the decision of the trial judge, sustained as
it has been by the Court of Appeal.

I may refer to Phillips v. Martin (2) as a recent case
in which the Judicial Committee followed Metropolitan
Railway Co.v. Wright (3) in holding that a verdict ought
not to be disturbed as being against evidence, unless
it is one which a jury, viewing the whole of the evid-
ence reasonably, could not properly find.

In my opinion the appeal should be dismissed.

Patterson J.

Appeal dismissed with costs.
Solicitor for appellant: 7. P. Butler.

Solicitors for respondent: Duhamel, Rainville & Mar-
ceaun. '

(1) Obligations Vol. 5 art. 1386.  (2) 15 App. Cas. 193.
(3) 11 App. Cas. 152.
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THOMAS MOODIE, (DEFENDANT)....... APPELLANT,
AND "
JOSIAH P. JONES, (PLAINTIFF)........ .RESPONDENT.

ON APPEAL FROM THE COURT OF QUEEN’S BENCH FOR
LOWER CANADA (APPEAL SIDE.)

Moneys entrusted jfor investment—Condition precedent— Prescription—
Art. 2262. Trangfer—Préte-nom.

H. having funds belonging to one T. J. C. for investment, agreed to
invest them with M. of Winnipeg in a certain land speculation,
and after correspondence accepted and paid M’s draft for $2,375,
mentioning in the letter notifying M. of the acceptauce of the
draft, the understanding H. had as to the share he was to get and
adding : “I also assume that the lands are properly conveyed, and
the full conditions of the prospectus carried out, and if not, that
money will be at once refunded.” The lands were never pro-
perly conveyed and the conditions of thé prospectus never car-
ried out. T. C.J. transferred sous seing prive this claim to the
plaintiff who brought an action against M. for the amount of the
draft.

Held, affirming the judgment of the courts below,

1. That the action being for the recovery of a sum of money entrusted
to the defendant for a special purpose, the prescrlptlon of two
years did not apply. —Art. 2262 C.C.

2. That the conditions upon which the money had been advanced were
conditions precedent and not having been fulfilled, M. was bound
to refund the money.

3. That the transfer sous seing privé of the claim to plaintiff hal
been admitted by M., and the plaintiff, even if considered as a
préte-nom, had a sufficient legal interest to bring the present action.

APPEAL from a decision of the Court of Queen’s
Bench for Lower Canada (appeal side), at Montreal (1),
afirming a judgment rendered by the Superior Court

*PryseNt: SirW.J. Ritchie C.J .,and Strong, Fournier, Taschereau
and Gwynne JJ.

(1) M. L. R. 6 Q. B. 354.
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at Montreal (MathieuJ.), which maintained respond-
ent’s action and condemned appellant to pay him
$2,945.58 with interest and costs.

The facts and pleadings sufficiently appear in the
following formal judgment of the Superior Court.

“ La Cour, aprés avoir entendu les parties par leurs
avocats sur le mérite de la présente demande et action,
examiné la procédure, les pidces au dossier et la preuve
faite, et délibéré;

“ Attendu que le demandeur allégue dans sa déclara-
tion que vers le mois de mars mil huit cent quatre-
vingt-deux, le défendeur et J. 8. C. Coolican, Thomas
Coolican, W. W. Proud and Robert Holmes, tous de la
cité de Winnipeg, dans la province de Manitoba, et
ci-aprés appelés la premiére compagnie, achetérent de
Ihonorable Joseph A. Cauchon wun certain terrain,
situé dans la paroisse de St Boniface, daus la dite pro-
vince de Manitoba ; qu'ensuite le défendeur et d’autres
entreprirent de former une-autre compagnie ou syndi-
cat, ci-aprés appelée la seconde compagnie, dans le but
d’acheter le dit terrain de la premiére compagnie; qu’a
cette fin un prospectus fut préparé; que vers le dix
mars mil huit cent quatre-vingt-deux le défendeur en-
voya le prospectus 3 J. C. Hamilton, avocat de Toronto,
qui était alors & la connaissance du défendeur 'agent
et procureur de Thomas C. Jones, teneur de livres, alors
de la cité de Montréal, et qui avait dans le temps cer-
tains argents entre ses mains.a placer sur des immeu-
bles pour le dit Thomas C. Jones, accompagnant ce
prospectus d'une lettre en réponse a une lettre écrile
par le dit Hamilton au défendeur datée le six mars mil
huit cent quatre-vingt-deux; que le défendeur par
cette lettre et le prospectus représentait 3 Hamilton
que la seconde compagnie avait I'intention, aussitét
que possible, d’acheter le terrain de la premiére com-
pagnie et de le diviser en vingt parts et qu’aussitot que
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les dites vingt parts seraient prises ou souscrites, le
terrain serait transporté a la dite seconde compagnie et
possédé en fidéicommis par un ou deux syndics qui
seraient choisis par une majorité des actionnaires, et
qu’aussitot que toutes les actions seraient souscrites,
une assemblée des actionnaires aurait lieu pour élire
un secrétaire-trésorier qui serait le dépositaire de tous
les argents pour la dite seconde compagnie, et qui
ouvrirait un compte spécial dans une banque pour ces
argents ; qu’a la date ot la dite lettre et le dit prospectus
furent transmis au dit Hamilton, onze parts avaient
été souscrites dans la dite seconde compagnie, le de-
fendeur en ayant souscrit une; que dans la dite lettre,
le défendeur indiquait que les dites parts allaient &tre
promptement souscrites et la dite seconde compagnie
organisée et que l'argent nécessaire pour faire le pre-
mier paiement serait bientdt requis, et le défendeur
offrait au dit Hamilton la moitié de sa part, ayant déja
tiré sur lui pour le montant de deux mille trois cent
soixante-quinze piastres, que le dit Hamilton agissaﬁt
pour le dit Thomas C. Jones paya, mais & la condition
expresse qu’a moins que le dit terrain ne fut réguliére-
ment transporté a4 la seconde compagnie déiment or-
ganisée et toutes les promesses et engagements contenus
dans la dite lettre et le dit prospectus remplis et exé-
cutés, la dite somme lui serait immédiatement remise ;
que la dite seconde compagnie ne fut jamais organisée
ni les dites vingt parts souscrites, et que le dit terrain
en question ne fut jamais vendu et transporté a la dite
compagnie, et qu'aucune des promesses et aucun des
engagements contenus dans la dite lettre et le dit pros-
pectus ne fut exéouté, et que l'argent ainsi payé au
défendeur fut par lui employé pour d’autres fins que
celles pour lesquelles il fut payé et ne fut jamais remis
au dit Hamilton ; que subséquemment, le dit Thomas
C. Jones, sur les représentations a lui faites par le dé-
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fendeur, que son argent avait servi a payer le dit
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terrain, poursuivit les personnes alors en posses- Moopim

sion du dit terrain devant la Cour du Banc de
la Reine, a Manitoba, pour recouvrer son argent,
ou le terrain pour lequel il avait eté payé, mals
que lors du procés, il fut constaté que cet ar-
gent n’avait jamais été employé pour les fins pour
lesquelles il avait été6 envoyé, et sur I'avis d’hommes
de loi, le dit Thomas C Jones retira son action et paya
les frais qui s’élevérent a quatre cent douze piastres et
cinquante centins, lesquels frais et le montant de la
traite susdite, avec intéréts, s’élevaient, le trente janvier
mil huit cent quatre-vingt-six, & trois mille trois cent
cinquante-sept piastres et cinquante centins que le
défendeur devait alors au dit Thomas C. Jones; que
par acte sous seing privé, daté du trente janvier mil hit
cent quatre-vingt-six, le dit Thomas C. Jones trans-
porta au demandeur, pour valeur regue, la dite somme
de trois mille trois cent cinquante-sept piastres et cin-
quante centins, lequel transport fut signifié an défen-
deur le trente mars mil huit cent quatre-vingt-six, et
conclut a ce que le défendeur soit condamné & lui
payer la dite somme de trois mille trois cent cinquante-
sept piastres et cinquante centins, avec intérét du
trente janvier mil huit cent quatre-vingt-six, et les
depens ; #

“ Attendu que le défendeur a plaidé que le transport
fait au demandeur est irrégulier et qu'il n’y a pas de
lien de droit entre lui et le défendeur ; que les transac-
tions allégunées par le demandeur ont eu lieu plus de
deux ans avant l'institution de son action et que cette
action est prescrite; qu’avant février mil huit cent
quatre-vingt-deux les dits Thomas C. Jones et J. C.
Hamilton demandérent plusieurs fois au défendeur
de leur trouver un placement par I’achat d’immeubles
comme spéculation 4 Winnipeg ou de les admettre

v.
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dans un syndicat qui pourrait étre formé et dont le
défendeur ferait partie, qu’en février et mars mil huit
cent quatre-vingt-deux une occasion se présenta dans
une proposition faite par James S. Coolican et autres
de former un syndicat de vingt membres ou vingt parts
sur une base de trois cent trente-deux mille deux cent
cinquante piastres pour les membres du syndicat géné-
ralement et de deux cent quatre-vingt-cinq mille pias-
tres pour le dit Hamilton et certains autres membres du
syndicat pour acheter la propriété Cauchon, dix parts
ayant déja été prises ; que le défendeurinformale dit J.C.
Hamilton de la formation dusyndicat proposé et prit une
part avec lui, c’est-d-dire un onziéme chacun pour
moitié ; que le vingt-sept mars mil huit cent quatre-
vingt-deux le dit J. C. Hamilton paya au dit James S.
Coolican deux mille trois cent soixante et quinze
piastres, lequel montant fut employé au paiement du
premier instatement du prix de la dite propriété
ainsi que le dit Thomas C. Jones I'a reconnu dans
la poursuite mentionnée dans sa déclaration; que
le défendeur n’eut rien a faire aveec la disposition
de la dite somme de deux mille trois cent soixante
et quinze piastres, et que si le dit Hamilton a perdu,
c'est dii 4 une grande dépréciation dans la dite propriété
qui eut lieu peu de temps apres le paiement de cet
argent, ce qui empécha de compléter le dit syndicat;
que le dit J. C. Hamilton a, & plusieurs reprises, regu
sur paiement de la balance de la somme qu'il s'était
engagé i payer l'offre d'une partie de la propriété, re-
présentant plus qu'un quarantiéme du tout, ce qu’il a
refusé de faire préférant perdre le montant et se retirer
de la spéculation ;

“ Attendu qu’il appert au dossier que le six mars
mil huit cent quatre-vingt-deux, le dit J. C. Hamilton
€crivit au défendeur lui demandant de ’admettre avec
lui et quelques amis dans une spéculation quelconque,
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sur les terrains, dans laquelle ii offrait de mettre deux
mille piastres;

“Attendu que le dix du méme mois le défendeur lui
Tépondit par la lettre et le prospectus ci-dessus men-
tionnés, et que le méme jour il tira sur lui pour la
dite somme de deux mille trois cent soizante et quinze
piastres qui fut payée par le dit J. C. Hamilton comme
susdit ;

‘“ Attendu que le vingt du méme mois, le dit J. C.
Hamilton, répondit au défendeur qu'il avait accepté la
dite traite et qu'il la paierait, mais avec I'entente qu’il
.aurait la moitié d'une part dans la propriété Cauchon,
c’est-a-dire un quarantiéme sur un base de deux cent
-quatre-vingt-cing mille piastres, le dit J. C. Hamilton
déclarant aussi dans cette lettre qu’'il présumait que le
terrain avait été régulidrement transporté et toutes les
-conditions du dit prospectus remplies, et qu'au cas
contraire, son argent devait lui étre remis sans délai ;

Considérant que les promesses faites par le défen-
-deur et contenues dans sa lettre du dix mars mil huit
cent quatre-vingtedeux et dans le dit prospectus n’'ont
Jjamais été remplies ; que le syndicat composé de vingt
membres n’a jamais été formé et que la dite propriété
Cauchon n'a jamais été transportée a aucun syndicat
ou 3 aucune personne pour le ditJ. C. Hamilton ou le
-dit Thomas C. Jones et d’autres personnes intéressées
avec eux;

“Considérant que par les conventions susdites le
-défendeur était tenn de voir & ce que 'argent payé par
le dit J. C. Hamilton ne fut employé qu'en paiement de
partie du prix de cette propriété sur tel paiement
-d’obtenir un titre constatant l'intérét du dit J. C.
Hamilton ou du dit Thomas C. Jones dans la pro-
priété ;

“ Considérait que le défendeur, par les conventions
.susdites, ne devait pas se dessaisir de la somme payée

271

1890
Moobp1r
.
JONES.



272

1890
v~
Moopie
V.
JoNES.

SUPREME COURT OF CANADA. [VOL. XIX.

par le dit J. C. Hamilton ou en abandonner le contrdle
avant que le dit syndicat proposé ne fiit complétement
formé et que le fait que la traite payée par le défen-
fendeur aurait été faite a 'ordre de T. Coolican, ne peut
soustraire le défendeur & ses obligations;

“ Considérant que le dit J. C. Hamilton agissant pour
Thomas C. Jones n’ayant consenti qu’a faire partie d'un
syndicat qui n’a jamais été forme, il s’en suit qu’il n’a
pas contracté d’obligation au sujet du dit terrain et
que d’ailleurs son obligation ne peut exister qu’en
autant qu'on lui fournit considération, c’est-a-dire une
part dans le terrain ;

* Considérant que la propriété en question a été ven-
due 4 William W. Proud pour le bénéfice du défendeur
et d’autres personnes dont les dits J. C. Hamilton et
Thomas C. Jones ne faisaient point parties, et que sile
montant payé par le dit J. C. Hamilton a été employé
a payer partie du prix de la vente a Proud, il a été
employé pour le bénéfice personnel du défendeur et de
ses associés, et non pour le bénéfice du dit J. C. Hamil-
ton ou du dit Thomas C. Jones;

“ Considérant que le transport fait au demandeur est
suffisant et qu’en supposant que le demandeur ne serait
qu’'un préte-nom vis-a-vis de son frére, Thomas C. Jones,
il n’en est pas moins le créancier légal du défendeur, et
comme tel i1 y a un intérét suffisant pour poursuivre -
la présente action ;

“ Considérant qu’il n’y a pas lieu d’appliquer & cette
cause la prescription invoquée par le défendeur ;

“ Considérant que l'offre que le défendeur prétend
avoir faite au dit J. C. Hamilton d’'une portion du dit
terrain équivalant & la part de ce dernier, aprés la dé-
préciation de sa valeur, ne peut empécher le demandeur
de recouvrer de lui le montant de la dite traite, vu
qu’il était du devoir du défendeur de ne pas employer
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ce montant pour d’autres fins que celle pour laquelle
le dit Hamilton avait consenti ;

“Considérant que si le défendeur avait gardé sous son
contrdle, comme il était tenu, I'argent payé par le dit
J. C. Hamilton jusqu’a la formation du dit syndicat et
le transport de cette propriété a ce syndicat, il en serait
encore le dépositaire, vu que le syndicat en question
n'a jamais été fait et que le défendeur ne peut aujourd-
hui changer sa position et celle du demandeur en le
forcant i entrer dans une transaction a laquelle il n'a
pas consenti quand méme il établirait, comme il le
prétend, que la tramsaction & laquelle le dit J. C.
Hamilton a consenti était plus mauvaise que celle que
le défendenr lui propose aujourd’hui ;

* Considérant qu'il n’est pas prouvé que 'action in-
tentée par le dit Thomas C. Jones, & Winnipeg, 1'ait
été sur les représentations et les suggestions du dé-
fendeur, et que ce dernier ne peut étre tenu responsa-
ble des frais d’'une action mal fondée lorsqu’aucune
obligation de sa part n’est prouvée quant a cette action ;

“Considérant que les défenses du défendeur quant
aux dits frais sont bien forndées mais qu’ellés sont mal
fondées quant au montant de la traite et des intéréts,
et que l'action du demandeur est bien fondée gquant
a ce dernier montant ; ‘

‘*“ A maintenu et maintient les défenses du défendeur
quant a la dite somme de quatre cent onze piastres
et soixante-douze centins, montant des dits frais ré-
clamés, et les renvoie pour le surplus, et a maintenu et
maintient 'action du demandeur pour le montant.de
la dite traite et des intéréts et a condamné et con-
damne le dit défendeur a payer au demandeur la
somme de deux mille neuf cent quarante-cinq piastres
et soixante et dix-huit centins, avec intérét sur cette
somme 3 compter du trente janvier mil huit cent

quatre-vingt-six, et les dépens y compris les frais
i3
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d’enquéte ; et vu que le défendeur réussit dans sa
défense de quatre cent onze piastres et soixante et onze
centins, a condamné et condamne lee demandeur 3
payer au dit défendeur les frais d’une contestation
comme dans une cause de quatre cent onze piastres,
sans frais d’enquéte, distraits a& messieurs Beique,
McGoun & Emard, lesquels dépens sont compensés
jusqu’a due concurrence et distraction pour le surplus
est accordé a Mtres MacLaren, Leet & Smith, avocats

du demandeur.”

Béique Q.C. for appellant.

The pretended transfer by T. C. Jones to respondent
was made under private signature and was never
proved as having been executed by the said T. C.
Jones.

Civil Code, article 1222 ; Demolombe (1) on Art. 1322
C.N.

Pothier, Obligations (2).

Dalloz Rép. de Jur. (3)

Respondent’s action is based on the assumption that
the words “ I also assume that the lands are properly
conveyed and the full conditions of the prospectus
carried out, and if not that my money will be at once
refunded,” contained in Hamilton’s letter of the 20th
March made it incumbent upon appellant not to use
the amount of the draft unless, (1) the twenty shares
had all been subscribed for, (2) the property had been
properly conveyed to trustees for the second syndicate
and (3) a secretary-treasurer had been elected and had
opened an account for said syndicate for the deposit of
all moneys, which was not the case and is not borne
out by the correspondence and the facts as proved on
record.

Such an interpretation of the words above quoted

(1) Vol. 29 No. 268. (2) No. 742.
(3} Vo. Obl. No. 38532 et seq.
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would be incompatible with the facts that the draft
itself was made payable to Coolican ; that it was
drawn and paid at a time when Hamilton knew that
the whole of the shares had not yet been taken up;
and that a secretary-treasurer was intended to be
elected only after all the shares had been subscribed,
as expressly mentioned both in letter of the 10th of
March and in the accompanying prospectus.

The letter of the 20th of March should be read with
that of the 10th, and as conveying Hamilton’s consent
to buy one-fortieth of the Cauchon property at the
price of $7,125 and to pay immediately one-third there-
of, in cash, on the assmmption that the lands were
properly conveyed and that the facts were as repre-
sented in the prospectus.

In his svit in Winnipeg T. C. Jones did expressly
allege that “‘the property was bought by appellant
and others at the price of $285,000, divided into shares
of $14,250 each, one-third of which was to be paid in
cash ; that Hamilton accepted appellant’s offer of his
share for.$7,125, payable upon the said terms as those
_ expressed in the said agreement from the said Cauchon;
and that he paid, at appellant’s request, to James 8.
Coolican the sum of $2,375, being one-third of the
purchase money of the said share.” '

If the words “and the full condition of the pro-
s