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ERRATA.

Errors and omissions in cases cited have been corrected in the
TaBLE oF Casgs CITED.

Page 154, line 21, for “cause ci” read “cause-ei.”
154, last line, delete semicolon after “d’ean.”
158, line 18, for “example” read “exemple.”

158, line 20, for “condédés” read “concédés.”
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MEMORANDUM RESPECTING APPEALS FROM
JUDGMENTS OF THE SUPREME COURT OF
CANADA TO THE JUDICIAL COMMITTEE
OF THE PRIVY COUNCIL SINCE THE
ISSUE OF VOLUME 47 OF THE REPORTS
OF THE SUPREME COURT OF CANADA.

Alberta Railway Legislation, In re (48 Can. S.C.R.
9). Leave to appeal to Privy Council granted, 23
July, 1913.

British Columbia Fisheries, In re (47 Can. S.C.R.
493). The three questions submitted were answered
in the negative by the Privy Council, 2 Dec., 1913,
((1914) A.C. 153).

British Columbia Eleciric Rway. Co. v. Victoria,
Vancouver and EHastern Rway. Co. (48 Can. S.C.R.
98). Leave to appeal to Privy Council granted, 14
July, 1913.

Cameron v. Cuddy (not reported). Appeal to
Privy Council allowed with costs, (61 Can. Gaz. 726),
7 Aug., 1913.

Como v. Herron (49 Can. S.C.R. 1). Leave-to ap-
peal to Privy Council refused, 20 March, 1914.

Dumont v. Fraser (48 Can. 8.C.R. 137). Leave to
appeal to Privy Council granted, on terms as to costs,
15 July, 1913.

Guimond et al. v. Fidelity-Phaniz Ins. Co. (47 Can.
S.C.R. 216). Leave to appeal to Privy Council re-
fused, 28 Nov., 1913.
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Hesseliine et al. v. Nelles (47 Can. 8.C.R. 230).
Leave to appeal to Prwy Councﬂ granted 18 July,
1913. - . oL .

H oward v. Miller ( not reported) Leave to appea]
to Prlvy Councﬂ granted 7J uly, 19: 13

“Insurance Act, 1910 " In ’IG (4-8 Can. 8.C.R. 260)
"Leave to appeal to Prlvy Cotineil gIanted 27 Jan.,
1914. o N o

ng‘, The, v. Cotton (45 oan.'vs.o._R. 469). Appeal
to Privy Council allowed and cross-appeal dismissed

with costs against the Crown, 11 Nov 19135 (( 1914)
A.C. 1{6)

Mackénzie v. Monarch Life Assirance Co., (45
Can. S.C.R. 232). Appeal to Privy Council allowed,
17 Oct., 1913, : . :

M aclaren’ v. The Attormey- General 1 of Quebec (not
reported) Appeal to Privy Council allowed with
costs, 28 Jan., 1914 ; ((1914) A.C. 258).

“M ontcalm,” The, v. The “Krmiprmz Olav” (not
reported). Consolidated ‘appeals to Privy Council
allowed with costs, 2 Aug., 1913. ' '

Na.tioﬁal Trust Co. v. Miller, Schmidt v. Miller
(46 Can. S.C.R. 45). Appeal to Privy Council al-
lowed, 21 Oct., 1913;°( (1914) A.C. 197).

Peters v. Sinclair (48 Can. 8.C. R. 57) Leave to
appeal to Privy Council granted, 25 July, 1913

- Ryckman V. Scully (not reported) _Leave tc ap-
peal to Privy Council refused, 2 April, 1914.



ix

Robinson v. Grand Trunk Rway. Co. (47 Can.
S.C.R. 622). Leave to appeal to Privy Council
granted, 4 July, 1913.

“St. Pierre-Miquelon,” The, v. The “Renwick” (not
reported). Appeal to Privy Council dismissed with
costs, 4 March, 1914,

Stecher Lithographic Co. v. Ontario Seed Co. and
Ufleman (46 Can. S.C.R. 540). Leave to appeal to
Privy Council granted, 14 July, 1913.

Stone v. Canadian Pacific Rway Co. (47 Can.
S.C.R. 634). Leave to appeal to Privy Council
granted, on terms, 22 July, 1913.

“Tordenskjold,” The, v. The “Fuphemia” (41 Can.
S.C.R. 154). The appeal to the Privy Council, noted
in 41 Can. 8.C.R., at p. viii.,, was not prosecuted; the
case was settled between the parties in Oct., 1909.

Union Bank of Canade v. Feliz McHugh (44 Can.
S.C.R. 478), and the same v. 7. P. McHugh (not re-
ported). Both appeals allowed in part, 17 Feb., 19133
((1913) A.C. 299).

West v. Corbett (47 Can. S.C.R. 556). Leave to
appeal to Privy Council rafused, 2 Dec., 1913.
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CASES
SUPREME COURT OF CANADA
ON APPEAL

FROM

DOMINION AND PROVINCIAL COURTS

WILLIAM H. MERRITT (PLAINTIFF)..APPELLANT; 1913

—
AND - *April 9, 10.
THE CITY OF TORONTO (DEFEND- } . *Ma):_fi;
) RESPONDENT:

ON APPEAL FROM THE COURT OF APPEAL FOR ONTARIO.
Riparian rights—Interference—Evidence.

M., claiming to be a riparian owner on the shore of Ashbridge Bay
(part of Toronto harbour), claimed damages from, and an in-
junction against, the city for interfering with his access to the
water when digging a channel along the north side of the bay.

Held, affirming the judgment of the Court of Appeal (27 Ont. L.R. 1),
by which an appeal from a Divisional Court (23 Ont. L.R. 365)
was dismissed, that the evidence established that between M.’s
land and the bay was marsh land and not land covered with
water as contended and, therefore, M. was not a riparian owner.

APPEAL from a decision of the Court of Appeal for
Ontario(1), affirming the judgment of a Divisional

*PrRESENT: Davies, Idington, Duff, Anglin and Brodeur JJ.

(1) 27 Ont. LR. 1.
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1913 Court(1), which maintained the judgment at the trial
M;:Bm dismissing the plaintiff’s action.

Crre oF The plaintiff’s action was brought to compel the

Toronto  city to remove a bank of earth from Ashbridge’s Bay

which had been thrown up in excavating a channel

and, which, it was claimed, impeded or destroyed his

right, as riparian owner, of free access to the waters

of the bay. By the judgments of all the courts below

the action was dismissed.

Mowat K.C. for the appellant. Adjoining appel-
lant’s land is a water lot which is navigable even if it
is shallow at times. See Stover v. Lavoia(2) ; Gardi-
ner v. Chapman(3) ; Tanguoay v. Canadian Hlectric
Light Co.(4).

Geary K.C. and Colquhoun for the respondent.
Niles v. Cedar Point Club(5) is precisely this case.
See also The King v. Montague(6) ; Baldwin v. Erie
Shooting Club (7).

Davies J.—The plaintiff sues in this action, claim-
ing to be a riparian proprietor on the shore of Ash-
bridge Bay adjoining or forming part of the harbour
of Toronto. His complaint is that his riparian rights
of free and uninterrupted access to the waters of the
harbour and bay to and from his lands, have been in-
terrupted by the defendant, who dug a channel run-
ning east and west along the north side of the bay, and
in and across lots owned by them lying to the south of

(1) 23 Ont. L.R. 365. (4) 40 Can. S.CR. 1.
(2) 8 Ont. W.R. 398. (6) 175 U.B.R. 300.
(3) 6 O.R. 272. (6) 4 B. & C. 598.

(7) 127 Mich. 659.
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plaintiff’s lots, and threw up the excavation from the ff
cut made by them upon its north side, thus impeding, Mgrrmrr
if not destroying, the rights of access of plaintiff to .7 o
the navigable waters of the bay. Toronto
The lands lying between plaintiff’s lot in which Davies J.
he claims to have riparian rights, is wet, marshy, T
boggy land, and to maintain his claim for an injunc-
tion to prevent interference with his alleged riparian
rights the onus lay upon the plaintiff of proving that
this lot owned by him was really, as a substantial fact,
bounded or covered in part by the waters of the bay,
affording him navigable access to the deeper waters
outside and beyond his land; in other words that he
was what the law calls a riparian proprietor or owner
of lands -with rights of access, which had been im-
paired or destroyed by defendant’s works.
There was much evidence, some of it conflicting,
and some equivocal and indefinite, given at the trial as
to the real nature and character of this marshy land,
and in the result the trial judge dismissed the action
simply without giving any reasons. It is difficult to
see how he could have dismissed the action unless he
found against the plaintiff on the crucial point of the
case, and on an appeal to the Divisional Court against
this judgment the learned Chancellor states plainly
that

this action was dismissed by my brother Magee on the gi‘ound that
the plaintiff’s property was land and not water, and that he was
not in any sense a riparian proprietor.

I assume he must, before making that statement, have
consulted with the trial judge. The judges of the
Divisional Court unanimously concurred with the find-
ing of fact of the trial judge, holding that the plain-

1%
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tiff was mot a “riparian proprietor” and did not
possess any of his claimed riparian rights, and that
the law governing his case was that pertaining to the
ownership of marsh land only.

The Court of Appeal for Ontario has made the
same findings of fact, Maclaren and Clute JJ. dis-
senting.

After examining such parts of the evidence as were
called to our attention by Mr. Mowat, I am not able
to conclude that the findings of fact of the three courts
were wrong. On the contrary, I have reached the same
conclusion as those courts did, which as I understand
it was, that plaintiff’s rights by virtue of his owner-
ship of the land in question were not those of a
riparian owner at all, but were those of the owner
of marsh land simply: :

It was claimed that this marsh or boggy land was
simply a floating mass of vegetable matter more or
less movable and with an appreciable depth of water
below it.

I think the evidence called to our attention by Mr.
Geary as to the character of the marsh and soil in front
of this land of plaintiff’s, as shewn from the actual
cutting of the ditch made by the defendant and the
excavations taken from it, sufficiently dispose of that
claim as applicable at any rate to the lands lying
between plaintiff’s claimed ripa and the deep water of
the bay. The “floating marsh” evidence was not ap-
plicable to the locality in front of plaintiff’s land.

Not entertaining any reasonable doubt on the cru-
cial facts relating to the character of this marsh and
bog land in front of and bordering upon plaintiff’s
lot, and not finding him to be in any proper sense of
the term a riparian proprietor, I think the appeal
should be dismissed with costs. '
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IpINGTON J.—Such remote and slim possibilities of 1913
riparian ownership relative to the navigable waters of M;;m
Lake Ontario as appellant’s predecessor in title may Cm:'oxé
have had long ago, seem to have been effectually ex- Toroxnto
tinguished by the forces of nature and of social, com- IdingtonJ.
mercial and political development. T

If ever there was a time when the waters of Lake
Ontario reached in such depth and volume the appel-
lant’s little plot as to make the owner thereof a ripar-
ian proprietor entitled to invoke the law he relies upon
herein, it must have been before the Don and other
earth carriers had deposited their loads in that vicin-
ity to such an extent as to produce the growth of hay
to be found in such close proximity to said plot as to
prevent easy navigable approach thereto.

Even if the hay may be of a coarse variety and
grown upon a floating vegetable mass having no con-
tact with the soil beneath, as is argued and as does
happen with aquatic plants in tropical climes, the bar-
rier to commercial utility developing out of that sort
of riparian ownership is rather formidable. ,

And it seems as if the social and political forces
had got to work and constructed a break-water and
other things calculated to help the Don to fill up and
make of this land-locked bay, solid land in spots, soft
land in other spots, with tufts of reed or grass thereon,
and that floating vegetable mass peculiar to the cli-
mate, in other spots, and all interspersed with water
holes, here and there. Indeed long before these later
developments had been dreamed of there were
dreamers in Toronto who got, in A.D. 1847, a license
of occupation from the Crown to the good city to have,
hold and occupy a large tract of land and marsh and
water which, if we have regard to the illuminating

%
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effect of a statute of a later date defining the harbour,
must have comprised the marsh whereon the works
now complained of have been executed.

That license reserved the “free access to the beach
for all vessels, boats and persons.” It does not appear
that the hay lands in close proximity to the appel-
lant’s land constituted a beach or part of that beach.

Then in 1855 the legislature by way of confirming,
as the title of the Act indicates, the city in the posses-
sion of the peninsula and marsh held by it under said
license, passed an Act enabling a grant to be made by
the governor of the province in council of said penin-
sula or marsh or any part thereof subject to such con-
ditions or restrictions as he might be advised to
impose.

That Act recites large sums of money had been ex-
pended by the city in laying out lots, etc., in said area.
The result seems to me to be that the province had
rights therein which the “British North America Act”
would have enabled it to execute in accordance with
the intent of such legislation which might, but for that,
have been of more doubtful effect having regard to
the powers assigned by said “British North America
Act” to the Dominion over harbours.

Be that as it may the province did make a grant in
1880 to the city and a confirmatory grant or one hav-
ing that effect was got from the Dominion in 1903.
These several transactions seem to raise a rather
formidable barrier in appellant’s way when he cannot
shew himself possessed of a clearer right as a riparian
proprietor than the evidence discloses.

The mandatory order and the restraining injunc-
tion he seeks herein are remedies requiring some
£
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clearer basis for a court to act upon than is made ap-
parent in face of the foregoing hisi:ory.

And as to actual damages he seems to have suffered
none that I am able from reading his evidence to ap-
preciate. :

It is not a case of trespass in which the bare inva-
sion of his right might entitle him to nominal
damages. .

Again the work complained of seems to have been
done pursuant to some authority directing it for
sanitary reasons, and if he had, through interference
with his rights in said lands suffered by reason of the
injurious affection thereof his remedy would pro-
bably be by way of arbitration.

This latter ground has not been so relied upon,
though pleaded, as to make clear we should rest there-
on alone. It seems unnecessary to dwell thereon, for
upon the findings of fact concurred in by so many
courts there seems to be no interference with any
riparian rights such as appellant imagines he has had.

The appeal should be dismissed with costs.

Durr J.—I think the weight of .evidence supports
the conclusion reached by the Court of Appeal and
the Divisional Court that the locus in quo is land, not
water. There is, consequently, no foundation for the
claim put forward by the appellant that he is entitled
to riparian rights.

ANGLIN J—The judgments of the Divisional Court
and of the Court of Appeal upholding the conclusion
of the trial judge, who dismissed this action without
assigning reasons, rest upon a finding of fact that
the plaintiff’s lot on its southern side abuts not upon

-1
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water, but upon land. This finding is supported not
merely by evidence sufficient to sustain it, but I rather
think by the weight of the evidence in the record. It
is certainly quite impossible to say that it is so clearly
erroneous that it should be disturbed in this court. It
follows that tlie plaintiff has not the riparian rights
upon which his action is founded and that his appeal
fails and must be dismissed with costs. -

BropEUR J.—I entirely concur in the opinion of
Mr. Justice Davies.

Appeal dismissed with costs.
Solicitors for the appellant: Mowat, Laughton & Mac-

lennan.
Solicitor for the respondent: William Johnston.




VOL. XLVIIL] SUPREME COURT OF CANADA. 9

IN THE MATTER OF CERTAIN LEGISLATION OF THE 1913 -
PROVINCE OF ALBERTA RESPECTING RAILWAYS. *Feb. 19 20
21,

*
REFERENCE BY HIS ROYAL HIGHNESS THE GOVERNOR- May 6.
GENERAL IN COUNCIL.

Railways—Powers of construction and operation—Conflict of laws—
Provincial legislation—Interference with Dominion railways—
Constitutional law—Jurisdiction of legislature—Construction of
statute—7 HEdw. VII. c¢. 8, s. 82 (Alta.})—2 Geo. V. ¢. 15, 5. T
(Alta.)—“B.N.A. Act,” 1867, ss. 91 and 92.

It is not competent to the Legislature of the Province of Alberta to
enact legislation authorizing the construction and operation of
railways in such a manner as to interfere with the physical strue-
ture or with the operation of railways subject to the jurisdiction
of the Parliament of Canada.

Brodeur J. contra, was of the opinion that such legislation would be
within the jurisdiction of the provincial legislature provided
that in its effect there should be no unreasonable interference
with federal railways.

REFERENCE by His Royal Highness the Governor-
General in Council of questions for hearing and con-
sideration as to the validity of certain legislation by
the Legislature of the Province of Alberta respecting
the construction and operation of railways.

The (juestions referred to the Supreme Court of
Canada pursuant to the authority of section 60 of the
“Supreme Court Act” are as follows:— .

“1. Is section 7 of chapter 15 of the Acts of the
Legislature of Alberta of 1912, intituled ‘An Act to
amend the Railway Act’ intra vires of the provincial
legislature in its application to railway companies
authorized by the Parliament of Canada to construct
or operate railways ? -

*Prrsent: Davies, Idington, Duff, Anglin and Brodeur JJ.
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“2. If the said section be ultra vires of the provin-
cial legislature in its application to such Dominion
railway companies, would the section be intra vires if
amended by striking out the word ‘unreasonably’ ?

“Would the said section be intra vires if amended
to read as follows: (3) The provisions of this section
shall extend and apply to the lands of every railway
company or person having authority to construct or
operate a railway otherwise than under the legislative
authority of the Province of Alberta in so far as such
Iands do not form part of the right-of-way, tracks, ter-
minals, stations, station grounds or lands required for
the construction or operation of any railway within
the legislative jurisdiction of the Parliament of Can-
ada’ ?”

Section 82 of chapter 8 of the statutes of the Pro-
vince of Alberta, 1907, intituled “The Railway Act,”
is as follows :—

- “82. The company may take possession of, use or
occupy any lands belonging to any other railway com-
pany, use and enjoy the whole or any portion of the
right-of-way, tracks, terminals, stations or station
grounds of any other railway company and have and
exercise full right and powers to run and operate its
trains over and upon any portion or portions of the
railway of any other railway company, subject always
to the approval of the Lieutenant-Governor in Council
first obtained or to any order or direction which the
Lieutenant-Governor in Council may make in regard
to the exercise, enjoyment or restriction of such
powers or privileges. '

“(2) Such approval may be given upon applica-
tion and notice and after hearing the Lieutenant-
Governor in Council may make such order, give such
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directions and impose such conditions or duties upon
either party as to the said Lieutenant-Governor in

11
1913
—_—

IN RE
ALBERTA

Council may appear just or desirable, having due re- Rirway

gard for the public and all proper interests and all
provisions of the law at any time applicable to the
taking of land and their valuation and the compensa-
tion therefor and appeals from awards thereon shall
apply to such lands and in cases under this section
where it becomes necessary for the company to obtain
the approval of the Board of Railway Commissioners
for Canada it shall do so in addition to otherwise com-
plying with this section.”

3. By section 7 of chapter 15 of the statutes of
Alberta, 1912, intituled, “An Act to amend the Rail-
way Act,” the “Railway Act” of Alberta, 1907, is
amended by adding thereto the following :—

“(3) The provisions of this section shall extend
and apply to the lands of every railway company or
person having authority to construct, or operate a
railway otherwise than under the legislative authority
of the Province of Alberta in so far as the taking of
such lands does not unreasonably interfere with the
construction and operation of the railway or railways
constructed and operated or being constructed and
operated by virtue of or under such other legislative
authority.”

Newcombe K.C., Deputy-Minister of Justice, for
the Attorney-General for Canada. 'The enactment in
question may be construed to empower any company
or person authorized to construct a railway by the
Legislature of Alberta to take possession of, use or
occupy any lands belonging to any railway company
within the legislative authority of the Parliament of

Acr.
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Canada; to use and enjoy the whole or any portion of
the right-of-way, tracks, terminals, stations or station
grounds of such Dominion railway, and to have and
exercise full right and powers to run and operate
trains over and upon any portion or portions of the
Dominion railway, subject to the approval of the
Leintenant-Governor in Council. It will be observed
also that sub-section 2, of section 82, of the Alberta
“Railway Act,” contemplates that notice of the appli-
cation for approval may be given to the Dominion
company, and that the Lieutenant-Governor in ‘Coun-
cil, after the hearing, may make such order and give _
such directions and impose such conditions and duties
upon the Dominion company as to him appears just or
desirable, having due regard for the public and other
interests. It may be 6bserved, moreover, that the pro-
visions of sub-section 3 apply only in so far as the
taking of the lands does not unreasonably interfere
with the construction and operation of the Dominion
railway. '

It is urged on behalf of the Attorney-General for
Canada that sub-section 3 is ulira vires, and that it
would remain ultra vires even if its application were
still further limited by striking out the word “un-
reasonably.” The subject-matter of the legislation is
Dominion railways which fall within the exclusive
authority of the Parliament of Canada under section
91 of the “British North America Act, 1867.” This
field of legislation is wholly withdrawn from the local
legislatures. It is not referable to any class of sub-
jects enumerated in section 92.

Reference is made to the following cases decided
by the Judicial Committee of the Privy Council : Cana-
dian Pacific Railway Co. v. The Corporation of the
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Parish of Notre Dame de Bonsecours(1) ; Madden v.
Nelson and Fort Sheppard Railway Co.(2) ; City of
T'oronto v. Bell Telephone Co. of Canada(3) ; Attorney-
General for British Columbia v. Canadian Pacfiic Rail-
way Co.(4) ; L’Union St. Jacques de Montréal v. Bé-
lisle(5); Grand Trunk Railway Co. v. Attorney-
General of Canada(6) ; La Compagnie Hydraulique de
St. Frangois v. Continental Heat, Light and Power Co.
(7). .
It is submitted that it is, upon the authorities,
abundantly plain that the railway lands of a Dominion
Railway company cannot be expropriated by provin-
cial authority or encumbered by works or operations
not sanctioned by Parliament. Moreover, the rights
completely acquired by companies incorporated by
Parliament in the execution of its enumerated powers
may be enjoyed unaffected by the operation of any
local statute intended to modify or subordinate these
rights. The local legislature cannot have the power
to take away what Parliament gives. Local powers of
expropriation, such as they are; are subordinate to
the paramount pbwers of Parliament.

S. B. Woods K.C. and O. M. Biggar for the Attor-
ney-General for Alberta. It will be observed that the
qualifying words at the end of sub-clause (2) of sec-
tion 82, of the Alberta “Railway Act,” emphasizes the
necessity of the local railway company (by which is
meant a railway company incorporated by or under
the legislative authority of the Province of Alberta)
obtaining the opproval of the Board of Railway Com-

(1) [1899] A.C. 367. (4) [1906] A.C. 204, at p. 210.
(2) [1899] A.C. 626. (3) L.R. 6 P.C. 31, at p. 37.

(3) [1905] A.C.'52. (6) [1907] A.C. 65.
"7y [1909] A.C. 194, )

13
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missioners for Canada whenever it is by law required
to obtain such approval, in addition to taking the neces-
sary steps under the local Act (by which is meant the
Alberta “Railway Act” and amendments) to entitle it
to acquire such lands or interests in lands as it finds
necessary in order to carry out its undertaking.

The word “land” or “lands” in the local Act is
defined as including “all real estate, messuages, lands,
tenements and hereditaments of any tenure.”

It is submitted that the amendment in question is
intra vires of the Legislature of Alberta under section
92, sub-section 10, of the “British North America Act,
1867.”

A railway to be constructed from one point in the
province to any other point in the same province and
not going outside of the provincial boundaries is a
local work, and undertaking, and may be authorized
to be constructed by a provincial legislature. City of
Montreal v. Montreal Street Railway Co.(1l). The
power of legislation to authorize the construction of
a certain work necessarily carries with it the power
to enact such legislation as may be required to prevent
the purpose of the grant of such power being defeated,
even though, in so legislating, the provincial legislature
may interfere with or affect a work authorized to be
constructed by the Dominion Parliament. The con-
verse of this principle, namely, that Dominion legis-
lative jurisdiction necessarily extends to such ancil-
lary provisions as may be required to prevent the
scheme of a Dominion Act from being defeated, even
where such ancillary provisions deal with or encroach
upon matters assigned to the provincial legislatures
under section 92, has been affirmed by the Privy Coun-

(1) 43 Can. S/C.R. 197; [1912] ‘A.C. 333.
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cil in Cushing v. Dupuy (1) ; Attorney-General for On- 1913
tario v. Attorney-General for the Dominion (2) ;Attor-' In 20
ney-General of Ontario v. Attorney-General for Can- H 2E=TA
ada(3). The Privy Council have also held in Bunk  AcT.
of Toronto v. Lambe(4), that where a power falls
within the legitimate meaning of any class of sub-
jects reserved to the local legislatures by section 92,
the control of these bodies is as exclusive, full and
absolute as is that of the Dominion Parliament over
matters within its jurisdiction. Upon this subject the
following appears in Todd’s Parliamentary Govern-
ment in the British Colonies (2 ed.), p. 436, in dis-
cussing the principal above mentioned with regard to
Dominjon legislation: “The converse of this principle
has also been maintained by the courts in respect to
local legislation upon assigned topies which may ap-
pear to trench upon prescribed Dominion jurisdie-
tion.”

In Bennett v. The Pharmaceutical Association of
the Province of Quebec(5), Chief Justice Dorion
states that the court considered it a i)roper rule of in-
terpretation that the powers given to Parliament or
the provincial legislature to legislate on certain sub-
jects included “all the incidental subjects of legisla-
tion which are necessary to carry on the objeét which
the “British North America Act” declared should be
carried on by that legislature.” Seealso Ex p. Leveillé
(6) ; Reg. V. Mohr(7) ; In re Prohibitory Liquor Laws
(8) ; In re De Veber(9) ; Jones v. The Canada Central
Railway Co.(10), per Osler J. and per Haggerty C.J. in

(1) 5 App.. Cas. 409. (6) 2 Carbwright 349,

(2) [1896] A.C. 348, at p. 360. (7) 7 QL.R. 183, at p. 191.

(3) [1894] A.C. 189, at p. 200. (8) 24.Can. S!C.R. 170, at p. 258.
(4) 12 App. Cas. 575, at p. 586. (9) 21 N.B.Rep. 401, at p. 425.
(5) 1Dor.Q.B. 336, atp. 340. (10) 46 U.C.Q.B. 250, at p. 260.
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Reg. v. Wason(1), after referfing_ to Cushing v.
Dupuy (2).

This principle has been followed to support the pro-
visions of provincial laws dealing with procedure to
enforce the penal provisions of provincial acts in a
number of decided cases and it is submitted is applie-
able to the present case. The power of the province to
legislate in respect.of this subject-matter is not to be
restricted or its existence denied, because by some
possibility it may be abused or may limit the range
which otherwise would be open to the Dominion Par-
liament. Bank of Toronto v. Lambe(3) ; Liquidators
of the Maritime Bank of Canada v. The Receiver-
General of New Brunswick (4). :

It is further submitted that the fact that the
Dominion Parliament has power to legislate in re-
spect of Dominion railways in a way analogous to the
legislation the subject-matter of this reference, in no
way interferes with the competence of the provincial
legislature to enact the law in question. Both legisla-
tures are equally supreme within their respective jur-
isdictions. It is, therefore, submitted, that as, under
the terms of the “British North America Act” the
right of a province to authorize the construction
of a railway line that lies wholly within that province
is exclusively wthin the legislative powers of that pro-
vince (excepting always the right of the Dominion to
authorize the construction of such a work under the
provisions of section 92, sub-section 10¢, by declaring
the same to be for the general advantage of Canada or
for the advantage of two or more of the provinces) it
follows, that there is necessarily involved in this right

(1) 17 Ont. App. R.221,at p. 232. (3) 12 App. Cas. 575, at p. 586.
(2) 5 App. Cas. 409. (4) [1892] A/C. 437, at pp. 441-3.
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the right to so legislate that the work so -authorized
to be constructed can be carried to completion, and
for this purpose to give a railway company authorized
by the province to build such a line, the power to ac-
quire either the land or such interests in the land of
a Dominion railway company (and whether such land
lies between the right-of-way fences of the Dominion
railway company or is land owned by it as a land
grant or otherwise) as will enable the provinecial rail-
way to complete its authorized works.

It must necessarily follow that the provincial legis-
lature has power to give to its creature the right to
interfere to some extent with a railway brought into
existence by the Parliament of Canada because the
taking of such land or interests in land under such
legislation by the prdvincial railway must of necessity
interfere to some extent with the Dominion railway.
So long as such interference is not unreasonable or
undue and is only such as is necessarily involved in
the 'acquiring‘of such land or interests in land (in-
cluding therein a right-of-way or easement over the
land or through the land) the giving of such rights is
within the competence of the provincial legislature.
‘Whether the boundary line of provincial power has
been exceeded must be determined by the courts in
each case where such question is raised, and if upon
the determination of such fact it be found that the
rights purported to be given under the provisions of
the provincial Act do interfere to such an extent with
the construction and operation of the Dominion rail-
way as to be unreasonable or undue, then such auth-
ority given by provincial legislation will not be effec-
tive and will confer no rights upon the recipient of it.
The province cannot use its authority to authorize the

2
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construction of railways within its boundaries in such
a way as to prevent the construction and operation of
Dominion railways, nor, conversely, can the Dominion
use its authority to authorize the construction and
operation of railways so as to' prevent the construction
and operation of a provincial railway, but each legis-
lative jurisdiction can interfere with the operation of
other railways in so far as it may be reasonably neces-
sary to carry out its authority to construct or auth-
orize the construction of a railway within its jurisdie-
tion. Such right or power is, by implication, reserved
to each legislative body by the terms of the “British
North America Act.”

The provision in the local Act, the subject of this
reference, is not and cannot be covered by Dominion
legislation, and it necessarily follows that unless the
legislation that is here attacked is within the compe-
tence of the province, a Dominion railway can at any
time prevent the construction of a provincial railway,
and conversely a provincial railway can prevent the
construction of a Dominion railway by merely refus-
ing to negotiate for the right to pass through its
properties.

There are certain provisions of the Dominion
“Railway Act” purporting to regulate traffic at the
point of cressing of a Dominion and provincial rail-
way. R.S.C., 1906, ch. 37, sec. 8 (a) ; 151 (e) 176 and
227. But even they do not purport to give a Dominion
railway company the power to acquire the land of or
running rights over the land of a provincial railway
company or vice versa: see Preston and Berlin
Street Railway Co. v. Grand Trunk Railway Co.
(1) (May, 1906); but have, apparently, been sup-

(1) 6 Can. Ry. Cas. 142.
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- ported on the ground of public safety and con-
venience: Re Portage Huwtension of Red River Val-
ley Railway(1l); Coanadian Pacific Railway Co. V.
Northern Pacific and Manitoba Railway Co.(2);
Credit Valley Railway Co. v. Great Western Railway
Co.(3) ;Niagara, St. Catharines and Toronto Rway.
Co. v. Grand Trunk Rway. Co.; Stanford Junction
Case(4); City of Toronto v. Grand Trunk Rway.
Co.; York Street Bridge Case(5). 'In City of Mon-
treal v. Montreal Street Railway Co.(6) it was held
by the Privy Council that the right of Parliament to
enact section 8 of the “Railway Act,” so far ag it ap-
plied to provincial railways, could not be supported
under the general power to legislate regarding the
peace, order and good government of Canada inso-
- much as it trenched upon the provincial power of
legislation under sub-section 10 of section 92 of the
“British North America Act,” and was ulira vires of
the Parliament of Canada. It would appear from this
that section 227, so far as it affects provinecial rail-
ways, is also ultre vires.

"The effect of striking out the word “unreasonably”
in the section in question would be to confine the oper-
ation of the provincial statute to the land of Domin-
ion railway companies outside of and other than the
land included in the right-of-way fences of the Domin-
ion railway. The legislation of the province is intrn
vires in this regard. The considerations above re-
ferred to apply to the answer to this second question.

l

(1) Cass. Dig. (2 ed.) 487; (3) 25 Gr. 507.

Cout. Dig. 1226, (4) 3 Can. Ry. (Cas. 256.
(2) 5 Man. R. 301. (5) 4 Can. Ry. Cas. 62.

(6) [1912] A.C. 333.

2%

19

1913

-~
IN RE
ALBERTA
Rarmway
Acr.



20
1913

IN RE
ALBERTA
RAaiLway

Acr.

SUPREME COURT OF CANADA. [VOL. XLVIIL

The lands of Dominion railway companies, outside of
the right-of-way fences, are subject to the local law
just as much as the lands of any other companies or
individuals and there would appear to be no good
reason why they should not be subject to this law as

~well as to such a law, for instance, as the provincial

“Land Titles Act.”” The taking of such land, or
interests therein, does not in any way interfere with
the construction or operation of Dominion railways
and it could be only upon this ground that the Act
would be beyond the competence of the province.

It is, therefore, submitted that the answers should
be in the affirmative. .

Davies J.—I would answer both questions in the
negative, and in doing so would explain that I adopt
the construction put by counsel at the argument upon
the questions. As I understood counsel, it was agreed
that the words “lands of the company” in the section
we are asked to determine the validity of, meant the
right-of-way and the stations and terminals in connec-
tion therewith of a railway built under the authority
of the Dominion Parliament, and were not intended to
refer to or include lands granted by way of subsidy
merely and not included in such right-of-way, stations
and terminals. The real question, counsel agreed, we
were desired to answer was whether the provincial
Parliament could so legislate as to force a crossing
of a provincial railway over and across a Dominion
railway. )

Now, as I read and understand section 82, of chap-
ter 8, of the Act of the Legislatufe of Alberta, 1907,
it was only intended to have application to railways
authorized to be constructed by the provincial legisla-
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ture, and not to railways constructed under authority
of the Dominion Parliament. It would seem that the
latter sentence of sub-section 3 of section 82 making
the approval of the Dominion Board of Railway Com-
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missioners essential in addition to that of the Lieuten- Daj_iis J.

ant-Governor in Council “where it was necessary to
obtain the approval of such Board,” was inconsistent
with this construction. I accept, however, the explan-
. ation of Mr. Woods, counsel for Alberta, that the
words in question were inserted in the section by in-
advertence or mistake and never should have been
there. '

Then we have the legislation of 1912 amending the
provineial “Railway Act” of 1907 by adding the sec-
tion respecting the power of the legislature to pass
which we are asked. It reads as follows:—

(3) The provisions of this section shall extend and apply to the
lands of every railway company or person having authority to con-
struct or operate a railway otherwise than under the legislative
authority of the Province of Alberta in so far as the taking of such
lands does not. unreasonably interfere with the construction and
operation of the railway or railways constructed and operated or
being constructed and operated by virtue of or under such other
legislative authority.

It refers to railways the construction of which is
authorized by the Dominion Parliament and attempts

\
to apply the provisions of the railway legislation of
1907 to such Dominion railways so as to authorize the

crossing of such railways by provincial railways.

I do not think such legislation intre vires of the
local legislatures. The exclusive power to legislate
with respect to Dominion railways is, by the 29th
sub-section of section 91 of the “British North Amer-
ica Act,” conferred upon the Dominion Parliament.
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It is a “matter coming within one of the classes of sub-
jects enumerated in section 91,” and being such is

not to be deemed to come within those classes of subjects assigned
exclusively by that Act to the provineial legislatures.

The provincial legislature while having full power
to authorize the construction of a local or provincial
railway, cannot in so doing either override, interfere
with or control or affect the crossing or right of cross-
ing of a Dominion railway by a provincial railway. -
Legislation respecting the crossing of Dominion rail-
ways by provincial railways is exclusively vested in
the Dominion Parliament, and being so vested by
virtue of one of the enumerated classes of subjects of
section 91, is explicitly withdrawn from the jurisdic-

-tion of the local legislature.

The clause in question would give rise to endless
difficulties. As it now stands, it is open to the fatal
objection that it would refer to the ordinary courts
of the land the determination of the question whether
the crossing of a Dominion railway by a provinecial
railway was an “unreasonable interference” with the
Dominion railway’s operations. This is a question
which the Dominion Board of Railway Commissioners
alone is authorized to deal with and its decision is
final. ‘ '

But the omission of the word “unreasonably”
would not make the legislation intre vires, as the sub-
ject-matter was not one within the jurisdietion of the
local legislatures at all, being as I have said, with-
drawn from them by the latter part of section 91.

It was contended strongly by counsel for the pro-

vince that not only had the legislature of the province
power to authorize the crossing of Dominion railways
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by provincial ones, but that they had power to author-
ize the crossing of navigable streams or marine hos-
pital lands or lands reserved for military camps or
forts or defence.

The argument was logical enough, granting the
premises assumed, namely, that the ewclusive power
to build local railways necessarily involved the power
to cross these streams, lands, defence works and
Dominion railways.

But it omits to take cognizance of the rule so often
and necessarily applied by the Judicial Committee in
the construction of the “British North America Act,”
that the enumerated subject-matters of legislation
assigned to the Dominion Parliament are not deemed
te come within the matters assigned exclusively to the
provincial legislatures thoigh primd facie they may
appear to do so, and the further rule of construction
that if there is a common field of legislative action
within which Parliament and the legislatures are alike
competent to legislate, when Parliament occupies the
field and legislates, as it has done with respect to the
subject-matter under discussion, under one of the
enumerated clauses of section 91, its legislation is
. supreme and overrides that of the local legislatures.

IDINGTON J.—We are asked whether or not the Al-
berta legislature can amend the “Railway Act” of that
province, adding to section 82 thereof the following :—

(3) The provisions of this section shall extend and apply to the
lands of every railway company or person having authority to con-
struct, or operate a railway otherwise than under the legislative
authority of the Province of Alberta in so far as the taking of such
lands does not unreasonably interfere with the construction and
operation of the railway or railways constructed and operated or
being constructed and operated by virtue of or under such other
legislative authority, '

23
1913

IN rE
ALBERTA
RalLway

Acrt.

Davies J.

——



24 - SUPREME COURT OF CANADA. [VOL. XLVIIL

1913 and if not will striking out the word “unreasonably”
Inse therein render the clause intre vires ? Any legisla-
ALBERTA  tive enactment under our federal system, which par-

f’i titions the entire legislative authority, ought to be ap-
IdingtonJ. proached in the spirit of assuming that the legislature

T did not intend to exceed its powers; and if an interpre-
tation can reasonably be reached which will bring it
within the power assigned the legislature in question,
and given operative effect, then that meaning ought
to be given it.

Of course, if the plain language is such that to give
it operative effect must necessarily involve doing that
which is beyond the power assigned the legislature
then the Act must be declared null.

Again, the language used is sometimes capable of
a double meaning according to the respective sur-
rounding circumstances to which it may be sought to
be applied. .

In such case the court on the one hand must refuse
to give such effect to the language as will maintain
anything ultra vires the legislature, and on the other
give such effect to it as will within the purpose and
power of the legislature render it effective.

Then, again, the subject dealt with may be of that
complex character that concurrent legislation on the
part of a provincial legislature and Parliament is
absolutely needed to effectuate satisfactorily the pur-
pose had in view.

To the man accustomed to deal only with the legal
product of a single legislature possessing paramount
legislative authority over all matters that can be legis-
latively dealt with, this latter situation seems almost
incomprehensible. The situation often exists, must be
reckoned with and dealt with accordingly.
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We must not too readily knock aside a provincial
enactment. It may be not only susceptible of use, but
be actually needed to give operative effect to the
authority of Parliament which in a sense may be para-
mount in authority and power in relation to what the
legislature may be attempting yet not possessed of the
entire field. The recent case of the City of Montreal
V. Montreal Street Railway Co.(1), relative to the
question of through traffic furnishes an illustration of
how co-operative legislation by a province might have
rendered that of Parliament more effectual, or far-
reaching in its results.

When we add to these complexities an ambiguity of
expression, too often found in statutes, the task of
answering such questions as are now submitted be-
comes increasingly difficult. And when we add thereto
the need not only of considering a few concrete facts
such as a single case involves, but also the whole range
of possible human activities, in the indefinite field thus
submitted for us to pass upon, our native humility
and modesty are startled and we are tempted to say
we do not know.

However, though I have not by any means ex-
hausted the definition or classification of legislative
products likely to arise under our federal system, I
have indicated some of the manifold considerations
that have to be borne in mind in determining whether
or not the above section is worthless or may be made
use of either in its present shape or when modified in
the way suggested.

The subject-matters presented and arguments
thereon seem to require I should do so and thus gudrd

(1) [1912] A.C. 333.
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or qualify the results to be stated in any answers
that can be given to the questions submitted.

One difficulty suggested is whether or not the ques-
tions should be looked at in light of the fact that the
Canadian Pacific Railway Co., clearly a Dominion

legislative product, subsidised by a land grant partly

situated in Alberta, might be affected by the legisla-
tion in another way than is involved in the merely
crossing of its track by a local railway.

Counsel seemed to agree that that complicated
question ought to be eliminated from the problems be-
fore us. But I am not quite sure that they were
agreed on any substituted form of question if indeed
it was competent for them so to agree. Counsel argu-
ing for the Attorney-General for the Dominijon, on
whose advice the submission is made, and who is the
minister in charge of such a reference, and I incline
to think must be treated as if dominus litis in such re-
ferences as those requiring an advisory opinion, has
relieved us so far as he can from answering in a way to
touch upon questions relative to lands in said subsidy.

I am not sure that his waiver would help much
were it a reference of a concrete case involving some
right as between the Dominion and a province. It is
here, however, merely a question wherein it is desired
by the government to be advised before vetoing or re-
fraining from vetoing the legislation. It has also been-
throughout the argument _pa.infully obvious to my
mind that if the legislation is wlire vires then it can
hurt no one, not even the Canadian Pacific Railway Co.,
and if it is clearly intra vires it would in such case at
least so far as relating to said lands, hardly concern
any one else than the Legislature of Alberta.

It seemed finally in argument to be, as between
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parties arguing before us, a question of the right of a
provincial railway to cross a Dominion railway by
virtue solely of the provincial legislative authority.

I have not and never had supposed any one else
could have had any doubt upon such a point.

The Dominion Parliament having by virtue of its
exclusive powers over the enumerated subjects in
section 91 of the “British North America Aect,” created
a corporate power and thereby conferred on one or
more persons the power to construct or cause to be
constructed a railway, that railway cannot be crossed
by any other railway company which with its work is
only the product of the somewhat analogous powers
given by section 92 to provincial legislatures over
“local works and undertakings.”

I have considered the elaborate argument ad-
dressed to us to the contrary and hope I understand ift.

As to that parallel drawn between the incidental or
necessarily implied powers which have been held to be
part and parcel of the power conferred by the powers
given the Dominion over the enumerated subjects of
section 91 and the supposed need to give vitality to
the powers of the provinces over local works and un-
dertakings by means of implying similar incidental
and necessarily implied powers in-anything to be en-
acted in order to the carrying into execution of any
such provincial powers, I have just this to say.

I agree the analogy holds good until the attempt to
give operative effect to it runs against the exclusive
precedent power and its products.

The “British North .America Act” expressly as-
signs to the Dominion Parliament in and for the pur-
poses of the executing of the powers over the enumer-
ated subjects in section 91 and the exception in section
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1_9'13 92, sub-section 10, such exclusive and paramount auth-

Aﬁ}rml;ETA ority over the subject-matters therein mentioned that
Ramway When we have regard to the matters of the business in
ﬂ hand as when a railway crossing of a Dominion rail-
Idington J. way by a provineial railway has to be constructed it is
clear that it must be affected either by virtue of con-
current legislative provisions covering all that is
necessary to provide for executing such a purpose
with due security for the safety of all those concerned
in the construction and use of the physical product
called a crossing, or by virtue of the power having the
exclusive and paramount authority referred to exer-
cising the full power necessary to determine the means

of executing such a purpose.

Having regard to the nature of the business in
band and the clear language of the “British North
America Act,” I think the full effect I suggest must be
given the predominant or paramount powers I have
mentioned. After these powers have been exercised
all that the provincial legislature is given must be
read as subject thereto.

The argument for the proposition that the powers
agsigned the province must be given such full effect
as to enable the local road to accomplish a crossing
without relying upon the authority of the Dominion,
was attempted to be supported by the recent decision
in the Marriage Laws Case(1). 1 am disposed to
- think the point well taken as mere matter of argument
put forward for consideration. It is to be observed,
however, that the opinion therein was merely advisory
and decides nothing and is of no consequence in rela-
tion to the interpretation and construction of the
“British North America Act,” save so far as the rea-

(1) 46 Can. S.C.R. 132.
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soning upon which it proceeded when applied to said
Act commends itself to those having to deal therewith.

Then having due regard thereto I am, with great
respect, quite unable to understand how any express
and exclusive dominating power such as given by the
Act to the Dominion despite the so-called exclusive
authority subject thereto given the provinces, is ever
in any case to be minimized, much less deleted froem
the Act because of some apparently inconsistent power
given the provinces. If need be to discard either, it is
the subsequent and subordinate power that must be
deleted, as it were, in order to give the precedent and
paramount power its full effective operation.

The use of the adverb “exclusively” in section 92,
and adjective “exclusive” in section 91, unfortunately
leads those not examining the whole, to assume each
must have the same effect. But the language used
when analyzed as it has been so often renders it clear
that the general purpose was to subordinate the
powers of the legislatures, no matter how it might
affect them, to those of Parliament, over the said
enumerated subjects.

The attempt has been made in many cases to give
the subordinate provincial powers such operative
effect as the language defining them at first. blush
might warrant, notwithstanding the precedent domin-
ating power given over the enumerated subjects in the
sub-sections of section 91 to the Dominion had not
been exercised or at least exhausted or because they
had been exercised later than the provincial powers
apparently bearing on the same subject.

These attempts always failed in the courts of last
resort until the Marriage Laws Case(1). The trend of

(1) 46 Can. S.C.R. 132.
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authority in many cases including some of those cited
to us, had run so strongly the other way as to become
the subject of adverse criticism on the ground that
the powers claimed by the Dominion had been carried
further than in fact necessary for the due execution of
the particullar power involved, and thus needlesgly
invaded the field assigned the provinees.

There is a mass of authority of this kind in the
way of decisions in concrete cases, which having bind-
ing authority we must observe, despite later merely ad-
visory opinions, even if apparently conflicting, though
possibly not.

Then it is said, pursuing same line of argument
relative to the power claimed by the enactment now in
question, that the Dominion has not by express en-
actment taken possession of the field and, therefore,
the province has authority to enact, and a line of cases
is cited to us which it is urged give expression to such
a doctrine. When examined these cases do not sup-
port the alleged doctrine. In most of them there is
nothing more than that a province may have in the
exercise of its power over property and civil rights en-
acted a law which perhaps has been superseded pro
tanto by an enactment of Parliament in the exercise
of its exclusive legislative authority over the enumer-
ated subjects in section 91. This has been sometimes
expressed as a taking possession by the Dominion of
the same field or part of the same field or as overlap-
ping, as it were, in the same field by concurrent legis-
lation. A more accuraté mode of expression is that

subjects which in one aspect and for one purpose fall within section 92
may in another aspect and for another purpose fall within section 91.

(Clement’s Canadian Constitution (2 ed.), page 172,
quoting from the judgment of the Judicial Committee
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of the Privy Council in the case of Hodge v. The Queen
(1), at page 130.)

With great respect I think the metaphor of a sup-
posed field, as it has sometimes been expressed, is
not quite accurate, and in other cases theytrué limits
of the respective powers have been, as result of its
_ misapplicatibn, misapprehended. For example: When
by virtue of its authority over property and civil rights
a legislature has enacted something giving a right of
property, and later the Dominion Parliament has in
the due exercise of its exclusive powers over bank-
ruptcy enacted something else which of necessity in-
vaded that right of property, it may in doing so dis-
turb apparently existent rights of property and other
civil rights. But such rights of property always were
held subject to such disturbing power.

That part of the field of property and civil rights
which Parliament may thus have taken possession of,
never had existed in the province. It had only exer-
cised its undoubted power over property and civil
rights so far as competent for it to do so, but had
never occupied the same field as the expression “taking
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possession of the field” so oftén implies. The bank or .

Dominion railway company, for example, operate by
virtue of the exclusive authority of Parliament. These
corporate bodies rest such operations in the field of
property and civil rights sometimes solely upon the
authority of Parliament in ways that the legislature
of a province with all its power over property could
not enable, and at other times upon the authority of
both Parliament and legislature.

The purposes and objects to be attained by each
legislative power are the measure by which their re-

(1) 9 App. Cas. 117.



32

1913
——
IN rRE
ALBERTA
RAILWAY
Acr.

Idington J.

SUPREME COURT OF CANADA. [VOL. XLVIIL

spective legislative fields are constituted and they
never can be the same field though the physical appear-
ance as result of obedience to the law either may enact,
may produce often a semblance that seems to justify
the expression. ,

Great confusion of thought often exists because
people do not stop to think and discriminate between
these exclusive powers of Parliament and the residual
power which Parliament has for the “peace, order and
good government of Canada,” but which in its turn
is subordinate to the so-called exclusive powers given
in section 92 to the provincial legislatures.

The gravest error is likely to grow out of this con-
fusion by accustoming the legislative and judicial
mind, if T may say so, to look upon the Dominion as
possessing a general supervision or superior power
over identically the same thing as the province is
entitled to deal with, but which it has not save by the
indirect means of the veto power over provincial en-
actments.

The notion sometimes prevails that, as of course,
the legislation of a province must bend before that of
Parliament. It must before the paramount exclusive
legislative authority given over specified subjects, but
not before what Parliament asserts merely by virtue
only of this residual power.

In the case of the matter in hand I think there are
two answers to the contentions founded on the theory
put forward. The Dominion Parliament has, I incline
to think, taken possession of the field which I will call
the subject of crossing of railways, of which one or
more may happen to be a Dominion railway, and has
dealt in detail with all the immediate acts involved in
carrying out such a purpose, so that in a proper case
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there should not be a legal difficulty in accomplishing
a crossing of such railway as in question.

But even if it has not gone quite so far I think its
enactment under which one of the railways within its
exclusive control has been constructed and is being
operated, has in itself such force and effect that a pro-
vincial legislature cannot interfere to force by its own
unaided act a crossing thereof by one of its own crea-
tions.

Is there then any purpose which the said section
submitted herein can subserve ? Is there anything on
which it can so rest as to be possibly mtm vires the
legislature ?

It is quite clear that Parliament has no power to
add to a provincial corporation a capacity not already
given it. If such a railway company, has not been
given directly or impliedly the capacity to cross
another railway, Parliament cannot give it that capa-
city except by declaring it a work for the beneﬁt of
Canada.

In like manner, if as is contended, Parliament has
not so dealt with the subject of crossing and there is
nothing enabling it and the Dominion railway charter
expressly or i\mpliedly' disables it from being done,
then I conceive it is quite competent for a legislature
to pass some such Act as the section in question to be
conditional in its operation upon correspondmg legll
lation being duly enacted by Parliament.

It does not seem to me that such an enactment need
be in very exact terms conditional if it is capable of
such use or application.

It certainly ought to be held that a legislature is
competent to make a tender of such legislative assist-
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Elji ance if we are to work out our federal system in all

Inre its bearings.
ﬁAi"ﬁ,Ev?E I must not, however, conceal the fact that I made
Acr.

ACT- such a suggestion in the Marriage Laws Case(1), and
Idington J. expressed the view that it was quite competent for Par-
liament to so act upon or by virtue of its powers there-
in involved, but in view of the result of that case in
the Judicial Committee of the Privy Council(2) there
is room to argue that such a doctrine as I here enun-
ciate and have often laid down has no foundation.

Parliament certainly has the power to aid thus the
treating and dealing with other countries. No one
ever questibned it in known instances, and surely it is
quite competent for it to so deal with the provinces.

“In fact it has heretofore and until the Marriage
Case(1) so dealt with them. .

I have no serious difficulty in this case in so hold-
ing if the section can be read, as if conditional, for
example, upon due leave being got from the Board of
Railway Commissioners to render it operative. So
far as that may, if possible, be implied the section
may be intre vires. .

As at present advised I do not think the proviso
relative to Railway Commissioners at the end of the
sub-section which precedes this amending sub-section,
is effective for such purpose, or can be ird'portéd into
this new legislation as if part thereof. '

But the purpose of the submission as indicated by
the possible amendment to the section as proposed and
the withdrawal of the possible bearing of the enact-
ment upon the Canadian Pacific Railway lands as-
signed by virtue of its subsidy, seems to be tentative

(1) 46 Can. S.CR. 132. (2) [1912] A.C. 880.
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and, therefore, the liberty extended to us instead of a
single affirmative or negative answer, to answer in
such a way as to deal with the value of the enactment
as giving a right to cross a Dominion railway without
the leave of the Board of Railway Commissioners for
Canada, or other means.given or to be given by auth-
ority of Parliament. ’

My answer, therefore, is that the section as it
stands or would stand after striking out the word “un-
reasonably” would not, without the authority of Par-
liament or some person or body duly delegated its
power in the premises, be effective as giving the right
to any provincial railway company to cross a Domin-
ion railway.

Durr J.—Section 82(2) of chapter 8 of the Al
berta statutes of 1907 contains these words :—

And in cases under this section where it becomes necessary for the
company to obtain the approval of the Board of Railway Commis-
sioners for Canada it shall do so in addition to otheriise complying
with this section,

and in view of that clause it may be doubted whether
the power conferred upon provincial railway com-
panies by the first sub-section ought not be held to be
exercisable in respect of the “lands” of Dominion
railways only after the Board of Railway Commis-
sioners for Canada has pursuant to its lawful powers
in that behalf given its approval to the proposed action
of the provincial railway company.

It may further be doubted whether on the true con-
struction of section 7 of chapter 15 of the Act of 1912
the amendment effected by that enactment is not
limited to authorizing the provincial railways with
the approval of the Lieutenant-Governor in Council as

3%
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well as that of the Board of Railway Commigsioners
for Canada to “take possession of, use or occupy”
lands of any Dominion railway company as contra-
distinguished from “right-of-way tracks, terminal sta-
tions or station grounds.”

'If such be the effect of these enactments they are
obviously unobjectionable from a constitutional point
of view. , ,

Both parties, however; desire us to deal with the
question whether provincial legislation can or cannot
validly confer upon a provincial railway company
compulsory powers for the purpose of enabling it to
construct its line across the line of a Dominion rail-
way by way of level crossing and to run its trains over
the line when constructed. I think the question must
be answered in the negative. It is, of course, impos-
sible to construct a railway across another existing
railway in such a way as to form a Ievel crossing with-
out altering in some degree the physieal structure of
the works of the existing railway. ’

Legislation authorizing such action on the part of a
provincial railway company and requiring the Domin-
ion railway ¢ompany to submit to such alteration of
the structure of its works, and to the passing of the-
trains of the provincial railways across its line, in so
far as it is merely permissive or facultative, is legisla-
tion strictly relating to the provincial railway and if
it stopped there would as such be within the powers of
a provincial legislature. But in so far as it affects to
confer authority upon or compulsory powers as against
the Dominion company it is legislation relating to a
Dominion railway as such. In that respect it islegisla-
tion of a character that the Dominion alone has power
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to enact. Some of the powers of the Dominion in re-
spect of Dominion railways are (it could hardly be
disputed) exclusive powers. In Cenadian Pacific
Railway Co. v. Parish of Notre Dame de Bonsecours
(1), at page 372, Lord Watson said:—

The “British North America Aect,” whilst it gives the legislative
control of the appellants’ railway qud railway to the Parliament of
the Dominion, does not declare that the railway shall cease to be part
of the provinces in which it is situated, or that it shall, in other
respects, be exempted from the jurisdiction of the provincial legisla-
tures. Accordingly, the Parliament of Canada has, in the opinion of
their Lordships, exclusive right to prescribe regulations for the con-
struction, repair, and alteration of the railway, and for its manage-
ment, and to dictate the constitution and powers of the company; but
it is, inter alia, reserved to the provincial parliament to impose direct
taxation upon those portions of it which are within the province, in
order to the raising of a.revenue for provineial purposes. It ‘was
cbviously in the contemplation of the Act of 1867 that the “railway
legislation,” strictly so ‘called, applicable to those lines which were
placed under its charge should belong to the Dominion Parliament.
It, therefore, appears to their Lordships that.any attempt by the
Legisature of Quebec to regulate by enactment, whether described as
municipal or not, the structure of a ditch forming part of the appel-

lant company’s authorized works would be legislation in excess of
its powers.

Legislation, therefore, authorizing the altering for
railway purposes of the structure of the works of a
Dominion rai'lway, and the running of trains over the
works as altered is legislation upon a subject. which as
subject-matter for legislation necessarily falls within
the field exclusively assigned to the Dominion.

The works dealt with by section 92 (10) are, as
Lord Atkinson observed in the judgment in City of
Montreal v. Montreal Street Railway Co.(2), “things
not services.” Some of them at all events (railways
and telegraph lines, for example,) are things of such a
character that for many purposes they must be treated
as entireties. The observations of his Lonrdship in the

(1) [1899] A.C. 367. (2) [191271 A.C. 338.
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judgment just mentioned suggest that as far as pos-
sible they should be so regarded when considered as
subject-matter of legislation. In that view it seems to
follow that when you have an existing Dominion rail-
way all matters relating to the physical interference
with the works of that railway or the management of
the railway should be regarded as wholly withdrawn
from provincial authority. Fisheries Case(1), at page
715; Madden v. Nelson and Fort Sheppard Reilway
Co.(2), at page 628. Questions of a similar character
may arise when a projected Dominion railway is to
cross a provincial railway. What compulsory powers
the Dominion is entitled to exercise in such a case
over the provincial railway in respect.o[f the cross-
ing and matters incidental thereto without assuming
complete jurisdiction over the provineial railway by
declaring it to be “a’'work for the general advantage of
Canada,” is a subject which does not require dis-
cussion here,

There are two further observations:—

1. Inthe view I have just expressed (namely, that
legislation such as that under consideration conferring
authority upon'a provincial railway to alter for rail-
way purposes the physical structure of the works of a
Dominion railway without the consent of the Domin-
ion railway company or the sanction of the Dominion
Parliament and all legislation relating to the manage-
ment of such a railway is legislation upon a subject
which since it neces'sarﬂy falls within the subject of
Dominion railways can only be enacted by the Domin-
ion) no question of the so-called doctrines of “over-
lapping powers” and “necessarily incidental powers”

(1) [1898] A.C. 700. (2) [1899] A.C. 626.
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can arise; and the points raised during the able discus-
sion of those subjects by counsel of Alberta do not
require consideration.

2. As is shewn by Lord Watson’s judgment in
Canadian Pacific Railway Co.v. Parish of Notre Dame
de Bonsecours(1l) (and, indeed, it must be obvious
when we consider the numerous cases in which juris-
diction over the railway of a provincial company has
been assumed by the Dominion by declaring the rail-
way to be a work for the general advantage of Canada
after the company had received a large land subsidy
from the province,) the fact that exclusive jurisdic-
tion in relation to a Dominion railway, as railway, is
vested in the Dominion is not incompatible with the
possession by the province of some authority over the
Dominion railway company as land owner; how far in
legislating for a provincial railway the province has

authority to confer compulsory powers as against a.

Dominion railway company as land owner is a ques-
tion upon which I express no opinion.

ANGLIN J. agreed with Davies J.

BroDEUR J. (dissenting).—We are asked by this

reference to declare whether section 7 of chapter 15

of the Act of the Legislature of Alberta of 1912 is
intra vires. ,

- The Legislature of Alberta passed in 1907 a “Rail-
way Act,” and section 82 of that Act provided: —

The company may take possession of, use or occupy any lands be-
longing to any other railway company, use and enjoy the whole or any
portion of the right-of-way, tracks, terminals, stations or station
grounds of any other railway company and have and exercise full

" (1) [1899] A.C. 367.
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right and powers to run and operate its trains over and upon any
portion or portions of the railway of any other railway company, sub-
ject always to the approval of the Lieutenant-Governor in Council first
obtained or to any order or direction which the Lieutenant-Governor
in Council may make in regard to the exercise, enjoyment or re-
striction of such powers or privileges.

(2) Such approval may be given upon application and notice and
after hearing the Lieutenant-Governor in Council may make such
order, give such directions and impose such conditions and duties upon
either party as to the said Lieutenant-Governor in (Council may
appear just or desirable, having due regard for the public and all
proper interests and all provisions of the law at any time applicable
to the taking of land and their valuation and the compensation there-
for and appeals from awards thereon shall apply to such lands and
in cases under this section where it becomes necessary for the company
to obtain the approval of the Board of Railway Commissioners for
Canada it shall do so in addition to otherwise complying with this
section, ‘

It seems to me that the legislation had in view not
only the crossing of provincial railways, but also of
federal railways because of the reference therein to
the Board of Railway Commissioners for Canada.
But the definition in the Act of the word “company”’
made it somewhat doubtful whether the above quoted
provisions would apply to federal railways and a new
sub-section was added in 1912 by chapter 15, section 7,
which reads as follows:—

(3) The provisions of this section shall extend and apply to the
lands of every railway company or person having authority to con-
struct or operate a railway otherwise than under the legislative

. authority of the Province of Alberta in so far as the taking of such

lands does not unreasonably interfere with the construction and
operation of the railway or railways constructed and operated or
being constructed and operated by virtue of or under such legislative
authority.

By the “British North America Act” sub-section 10
of section 92, the provincial legislature may exclu-
sively make laws in regard to local works and under-
takings. ‘ ‘

A railway built within the boundaries of a pro-
vince is subject to the legislative control of that pro-
vince.
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The corporate powers of such a railway company,
its rights and obligations are essentially under such
legislative control.

Its power to build a line from one point to another -

is granted by the provincial legislature and the pro-
vincial legislature alone can give such authority. If
in its course the railway comes in contact with federal
works it may be subject to some federal regulations,
but the enabling power to cross those federal under-
takings rests essentially with the province.

A provincial railway may have to cross a navigable
river. Navigation is under the legislative authority of
the federal Parliament and laws have been passed by
that Parliament as to the manner in which bridges
could be put on those rivers (R.S.G. 1906, ch. 115).
In such a case the provincial railway will be required
to follow the federal regulations, but the right to build
a bridge shall have to be granted to the company by
the local legislature.

The legislation, the constitutionality of which is
contested, deals with the crossing of railways. ’

In the case of two provincial railways the executive
authority of the province is empowered to deal with
the matter, to give its approval and impose such con-

_ditions as it may appear just or desirable having due
_regard for the public interests. In the case of the
crossing of a federal railway the provincial railway is
still bound to obtain the approval of the provincial
government; but, as I read the statute, that provincial
railway will also require the approval of the Board of
Railway Commissioners for Canada which is the
federal authority having executive and judicial con-
trol over federal railways.

The power conferred by the legislation upon the
provincial railway to cross a provincial or federal rail-
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1913 way is such an enabling power as was within the

I;:E legislative authority of a provincial legislature.
ﬁﬁ%ﬁ The claim that the federal Parliament is the only

Acr.  authority that could give such enabling powér is un-
Brodeur J. founded, because the provincial railway company
" could not construct its line through or over or below a
federal railway, unless the federal authorities would

be willing to pass the necessary legislation. The

powers then granted by sub-section 10 of section 92 of

“British North America Act” would become illusory.

The enabling power rests with the provincial author-

ity and a regulative power recognized by the provincial
legislation may be exercised by the federal authorities.

The crossing of. railways is of constant occur-
rence. The provincial legislature in creating local
railway companies have the power to confer upon them
as an incident of their legislative authority in the
matter the right to cross any other railway, local or
federal. But that must be do-he, of course, without in-
terfering unreasonably with the construction or opera-
tion of the other railway. It is precisely what the
iegislation has provided for in this case.

But there is more. The legislature far from en-
croaching upon federal legislative or executive auth-
ority has enacted that where it becomes necessary for
the company to obtain the approval of the Board of
‘Railway ‘Commissioners for Canada it shall do so.
There is in the “Railway Act” a legislation regarding
the crossing of provincial railways by federal rail-
ways. It may be doubtful whether such legislation
was within the power of the federal authority, but then
concurrent legislation was advisable and it is what
was done. The Act in question provides for en-
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abling and concurrent legislation that was within 1913
the legislative authority of the Province of Alberta. I;;E
For those reasons I would answer that section 7 ALSSEIA

of chapter 15 of the Act of the Legislature of Alberta,  Acr.
in 1912, is intra vires. Brodeur J.
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1913 JOHN L. MCGUIRE ANp HATTIE
*April 16.  MOGUIRE (DEFENDANTS) ......
*May 6.

S AND

THE OTTAWA WINE VAULTS
COMPANY AND ANOTHER (PLAIN- . | RESPONDENTS.
TIFFS) ittt iiecanennann,

} APPELLANTS ;

ON APPEAL FROM THE COURT OF APPEAL FOR ONTARIO.

Fraudulent conveyance—Statute of Elizabeth—Husband and wife—
Voluntary settlement—Ewvidence.

In August, 1908, M. and his brother bought a hotel business in
Ottawa for $8,000, paying $6,000 down and securing the balance
by notes which were afterwards retired. In November, 1908, M.
conveyed a hotel property in Madoe to his wife subject to a
mortgage which she assumed. M. and his brother carried on the
Ottawa business until March, 1910, when they assigned for
benefit of creditors who brought suit to set aside the conveyance
to M.’s wife. On the trial it was shewn that for some rtime be-
fore November, 1908, M.’s wife had been urging him to transfer
to her the Madoc property, which she had helped him to acquire,
as a provision for herself and their children; that she had joined
in a conveyance of a property in Toronto in which they both
believed she had a right of dower, and the proceeds of the sale
of which were applied in the purchase of the Ottawa business;
and that all of M.s liabilities at the time of said conveyance
had been discharged. M. ascribed his failure in Ottawa to the
action of the License ICommissioners in compelling him to move
his bar to the rear of the premises whereby his receipts fell off
and he lost rents that he had theretofore received, and had to
make expensive alterations; and to a fire on the premises early
in 1910. The trial judge set aside the conveyance to M.’s wife;
his judgment was reversed by a Divisional Court (24 Ont. L.R.
591), but restored by the Court of Appeal.

*PRESENT: Sir Charles Fitzpatriek €.J. and Davies, Idington,
Duff, Anglin and Brodeur JJ.
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Held, affirming the judgment of the Court of Appeal (27 Ont. L.R. 1913
319), Davies J. dissenting, that the conveyance by M. to his bl
wife was voluntary; that it denuded him of the greater part of McGurzr
his available assets and was made to protect the property (Oppawa
conveyed against his future creditors and is, therefore, void as WINE
against them. Vaurrs Co.

APPEAL from a decision of the Court of Appeal for
Ontario(1), reversing the judgment of a Divisional
Court(2), and restoring that of the trial judge in
favour of the plaintiffs.

The facts are sufficiently stated in the above head-
note. ’

F. B. Proctor for the appellants. The Court of
Appeal rested its judgment against the appellants on
the cases of Crossley v. Elworthy (3), and Mackay V.
Douglas(4). But the principle of those cases is, that
where a person makes a voluntary settlement on the
eve of engaging in trade the onus is on him to prove
that he was in a position to make it. .That proof has
been made by the appellants in this case. And see
French v. French(5) ; Buckland v. Rose(6); In re
Lane-Fox(7), at page 513.

In Collard v. Bennett(8), Vice-Chancellor Spragge
upheld a voluntary settlement under conditions very
similar to those in the present case. .

Mrs. McGuire gave valuable consideration for the
Madoc property. The release of a supposed right of
dower is sufficient. May on Fraudulent Conveyances
(3 ed.) 226.

Hogg K.C. for the respondents referred to Jackson
V. Bowman (9) ; Campbell v. Chapman (10).

(1) 27 Ont. LR. 319. (8) 7 Gr. 440.
(2) 24 Ont. L.R. §91. ‘ (7) [1900] 2 Q.B. 508.
(3) LR. 12 Eq. 158. (8) 28 Gr. 556.
(4) LR. 14 Eq. 106. . : (9) 14 Gr. 156.

(5) 6 DeG. M. & G. 95. (10) 26 Gr. 240.
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THE CHIEF JUSTICE—I am of opinion that this
appeal should be dismissed with costs.

Davies J. (dissenting).—This is an appeal from a
judgment of the Court of Appeal for Ontario reversing
the judgment of the Divisional Court (Chief Justice
Falconbridge dissenting), and restoring the judgment
of the trial judge, Chief Justice Mulock, setting aside
a conveyance made by the appellant John L. McGuire
to his wife of the former’s equity in a hotel property in
the Village of Madoc, on the ground that such convey-
ance was fraudulent and void as against the grantor’s
creditors under the statute 13 Elizabeth.

The debts due the creditors of McGuire at the time
of the execution of the impeached conveyance, outside
of the mortgage debt secured upon the property con-
veyed, were contracted some time subsequent to the
conveyance. Only two creditors gave evidence re-
specting the debts due them and it shewed that their
debts were contracted long after the impeached
settlement was made. There was no evidence that any
of McGuire’s debts which were due at the date of the
settlement remained unpaid at the date of the insol-
vents’ assignment.

The mortgage debt was one secured upon pro-
perty much more than sufficient to pay it and may,
therefore, for the purposes of this action, be disre-
gabded. Jenkyn v. Vaughon, in 1856 (1).

It may be conceded as established by the cases that
the statute extends to subsequent creditors. They
have the same right to set aside an alienation made
with intent to delay, hinder or defraud them, as credi-

(1) 3 Drew. 419, at p. 426.
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tors whose debts were due at the date of the alienaﬁon, E)E
but they have a more difficult task in proving a fraudu- McGuire
lent intent on the part of the grantor in the case of a OrrawA
voluntary settlement. In such case they must prove vaorom
either an express intent to delay, hinder or defraud Davies J.
creditors or that after the settlement the grantor had —
not sufficient means or reasonable expectation of being
able to pay his then existing debts. 15 Halsbury’s
Laws of England, page 88 par. 180. The cases there
cited I think support that proposition.

The courts below have all found that the impeached
settlement was a voluntary one and I shall deal with
the case on that finding, though I am bound to say I
should have some difficulty in reaching it on the
evidence.

There is no pretence for saying that any fraudu-
lent intent under the statute was proved and the single
question left was whether the grantor after the settle-

- ment was left without sufficient means or reasonable

expectations of being able to pay his then existing
debts and so that a fraudulent intent might be in-
ferred.

As to the financial condition of McGuire at the
time he made the settlement, I think the statement em-
bodied by Riddell J. in his judgment a fair and proper
one. It omits the Madoc property, the settlement of
which is in question, and the mortgage upon it, and
subject to which the property was conveyed to Mrs.
MecGuire, and aside from that shews McGuire to have
been left with assets of the value of $14,180 and lia-
bilities amounting to $3,947.

Amongst the assets was included $8,500 which he
had paid for the Ottawa business and chattels, in-
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cluding the “good will.” I agree that looking at Me-
Guire’s financial position from a business stand point
there is no reason in the world why its value should
not be taken into consideration. But when you are
considering that financial position with respect to a
settlement made by the man upon his wife of part of
his property, and determining the “intent” with which
it was made, to omit the value of such good will from
your consideration would be, to my mind, most unfair.

The learned trial judge in his statement of Mc-
Guire’s financial condition at the time of the making
of the settlement, including the Madoe property in
the assets and the mortgage secured upon -it in the
liabilities, shewed the latter to have been $14,711, while
the assets he estimated at $26,754.

Deducting from these assets the $15,000 estimated
value of the Madoc property, he reduced them to
$11,754. But the learned Chief Justice, while deduct-
ing the whole value of the Madoc property from the
assets, omitted at the same time to deduct the amount
of the mortgage upon that property from the liabili--
ties. This, I think, was a manifest mistake on his part
as the mortgage debt of $3,250 being secured upon a
property of the agreed value of $15,000, should in such
a statement as was being prepared have been omitted
from the liabilities.

But in addition to that the learned judge omits any
allowance for the good will of the Ottawa business
and only allowed $1,134.23 for the chattel property in
that business which was valued at $3,500. The reason
assigned for this large reduction wasthat the $1,134.23
represented the actual cash, $571.23, which McGuire’s
estate received at a much later date when the insolv-
ency took place as the result of a forced sale by the
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landlord of the chattels. The landlord when Mec- E’E
Guire assigned had ‘distrained under the terms of the McGuire
lease upon the goods and chattels for three months OT’E&WA
advance rent, and these $571.23 were the net proceeds VA,XX;IQECO_
of the sale. The balance of the $1,134 consisted of Davies J.
$563 received from the insurance company for a part —
of the propérty burnt in a fire which occurred before
McGuire’s assignment. But even with these reduc-
tions which I cannot accept as fair, there was added to
the above assets of $11,754 (without the Madoc pro-
perty), $4,634.23, namély, cash in bank, $1,500, stock on
hand $2,000, and chattels property $1,184.23. Thus an
apparent surplus of only $1,134.23 of assets over lia-
bilities was shewn which, if the error I have pointed out
of counting the mortgage debt as part of the liabilities
while excluding the property on which it was secured
from the assets, was corrected, would leave a surplus
of $4,877.23. No allowance was made for the hotel
license or the lease, or the good will of the business.
The hotel license was valued in the consideration Me-
Guire had paid at from $3,000 to $5,000.
On the facts as he found them and formulated in
this statement the learned Chief Justice drew the in-
ference that the settlement was fraudulent and void
under the statute. '
I have already stated why I accept Mr. Justice Rid-
dell’s statement of McGuire’s financial position at the
time he made the settlement as correct. It shewed
‘McGuire to have had a very handsome surplus of
assets over debts and quite justified the settlement he
made upon his wife. His business in Ottawa had con-
tinued prosperous from the time he bought it and re-
mained so for six or eight months afterwards. The

4
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firm’s obligations seem to have been met with reason-

‘able promptness as they matured and to McGuire the

outlook was promising. There was no indication or
anticipation by either defendant that the venture was
likely to prove a failure. My conclusion is that Mc-
Guire was clearly solvent when he made the settle-
ment. He made that settlement in consequence of a
promise given by him to his wife when at his solicita-
tion she joined with him in the conveyance of some
property he owned in Toronto. He and she both
thought she had a dower interest in that -property.

They may have been wrong in their belief, but from

their evidence both husband and wife believed she had.
She thought she had a moral claim at any rate to the
Madoc property as she had done as much if not more
to build it up and make it what it was as her husband
had done. He admitted that to be so. She was ap-
parently living in Toronto with her two invalid daugh-
ters and the settlement seems to have been made when
their home there was broken up and a very short time
after she signed away whatever rights she had in the
Toronto property. It was made at a time when, if
the statement of his financial condition I accept is
correct, he was undoubtedly entitled to make it. Even
if the onus of proving that is cast upon him on the
assumption of the settlement being a voluntary one, I
think he has discharged it. '

‘What, then, if this story is true, brought about the
insolvency? A perusal of the evidence satisfies me
that it was brought about by causes which could not
have been foreseen or anticipated when he made the
impeached settlement. J

In the summer of 1909, McGuire Bros. were com-
pelled by the License Commissioners to move their bar .
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from the corner of Bank and Sparks Streets, a great /E?E
thoroughfare, to the upper side of Bank Street. This McGure
change necessitated extensive alterations being made Orrawa
claimed to have cost about $4,000. This, of course, v, in’c,.
was not, and could not have been, anticipated in = .
November, 1908. ‘To make these necessary changes —
good paying tenants of theirs were dispossessed and
their rentals lost. In the early part of 1910 the fire
took place causing further damage to their business
and much loss. McGuire states in his evidence that
the direct loss in the receipts of the bar from the
change compelled by the License Commissioners was
25%.  The rentals of the tenants they had to dis-
possess so as to make room for the new bar amounted
to $110 per month, and McGuire says they were not
able to get a tenant for the corner they vacated. Then
the municipality brought into effect a by-law to reduce
the number of licenses in the city and that made it
impossible for them to sell out. Reverses began about
June, 1909. They struggled from that date under the
adverse circumstances I have above stated from the
evidence, to meet their obligations until December.
Then followed the plaintiffs’ suit and the assignment
followed by the landlord’s distress for three months’
advance rent and the sale under the distress with its
usual pitiful returns.

In all of these facts as stated in evidence, I see
nothing to justify the conclusion that the insolvency
could have possibly been foreseen in November, 1908.
The proper inference is that it was brought about by
causes which could not have been reasonably foreseen
at that time or for many months afterwards, and so
forms an exception to the general rule respecting
voluntary conveyances preceding insolvency.

4%
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1013 It was said that this case was governed by that of
MchRE Mackay v. Douglas(1). I donot think so. The broad
oTTAWA ground upon which that case was decided is stated by
VATIN® . the Vice-Chancellor at page 122 to be that a man who
Davies J. cOntemplates going into trade cannot on the eve of
—  doing s0 take the bulk of his property out of the reach
of those who may become his creditors in his trading
operations. The facts of the two cases are not analog-
ous. McGuire was not like a man “going into trade”
for the first time when or immediately after he made
the settlement. He appears to have been for the
greater part of his life in the hotel business, and he did
not, as I have shewn, take the bulk of his property out
of the reach of his creditors. I think it is a case form-
ing an exception to the principle. laid down in Mac-
kay v. Douglas(1), an exception explicitly stated by
the same learned Justice Malins, V.-C., in Crossley v.
Elworthy (2), at page 167. In the case of Re Butier-
worth, ew parte Russell in 1882(8), Jessel M.R. says

at page 598:— ‘
The principle of Mackoy v. Douglas(1), and that line of cases, is
this, that a man is not entitled to go into a hazardous business, and
immediately before doing so settle all his property voluntarily, the
object being this: “If I sueceed in business I make a fortune for

myself. If I fail, I leave my creditors unpaid. They will bear the
loss.” )

- I think if that expresses the true principle it would
be impossible to bring this case within it. The busi-
ness he was entering into in Ottawa was the one he
had been engaged in all his life. It was not a new busi-
ness nor was it a hazardous one in the sense in which

(1) (1872) L.R. 14 Eq. 106. (2) L.R. 12 Eq. 158.
(3) 19 Ch. D. 588.



VOL. XLVIII.] SUPREME COURT OF CANADA. 53

that word is used by Malins V.-C., in Mackay v. Doug- 1913
las(1), and by Jessel M.R., in Re. Butterworth(2). MCGU‘IRE

The settlement impeached did not embrace ‘“all of O%WA
his property” or indeed the larger part of it. It em- Vavurs. Co.
braced practically that part of the property which the D,mes J.
wife had herself in great part built up. It was made
'by a man who was not, insolvent at the time he made
it, but became so afterwards from accidents and
causes which he mneither did nor could have antici-
pated. It does seem to me to be rather the refinement
of irony when the two chief creditors, the Wine Vault
Company and the .Capital Brewing Company, in
order to defeat the claim of the wife and children to a
portion of the property which the life’s labours of the
former largely créated, unite to proclaim a business a
“hazardous” one which they themselves exist upon
and supply with the “sinews of war” to keep alive
and .on a commercial basis. ‘

I am of opinion ‘that the appeal should be allowed
and the judgment of the Divisional Court restored.

" IniNeTON J.—I think this appeal should be dis-
missed with costs for the reasons assigned by the judg-
ment of the learned trial judge, the dissenting judg-
ment in the Divisional Court and the judgments in
the Court of Appeal. ,

Counsel for appellant quite properly points out
that there is an oversight in the first of these in one set
of figures necessarily taking into account the Madoe
mortgage, and in the next set of calculations not mak-
ing allowance th'eref-or‘,l but I apprehend the result of
these figures did not affect the learned judge’s con-
- clusions at all.

(1) L.R. 14 Eq. 106. (2) 19 Ch. D. 588.
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The broad features of the case he presents are a
voluntary conveyance by a man three months after
he had made a fatal mistake in a business venture and
had some reason to see it was such as evidenced by
his increasing liabilities, and his inability to explain

‘better than he did how he became fifteen months later

hopelessly insolvent.

Making every allowance for his misfortunes hardly
accounts for what happened, save that he had made
such a mistake in so venturing.

Licenses, good will and other such non-exigible
assets must be put aside by any man hoping to shew
§01vency in cases of this kind.

Durr J.—I think there is not sufficient ground for
impeaching the finding of the learned trial judge that
the conveyance was voluntary; but I do not agree
that the circumstances justify the conclusion that the
necessary effect of the conveyance was to defeat or de-
lay existing creditors. The burden was consequently
upon tthe plaintiffs at the outset to shew that the con-
veyance was made by the debtor with a view to pro-
tecting himself or his family against the consequences
of failure in the business into which he had a short
time before entered. I think the fact that a collapse
did come within a few months after the execution of
the conveyance was sufficient to shift the burden to
the appellants of shewing that such was not the intent

of the transaction. I do not think that burden has

been discharged.

ANGLIN J.—It is clearly established, as has been
found in the courts below, that the conveyance by the
male defendant to his wife was voluntary. The con-
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siderations now suggested to support it are after- 1913
thoughts and purely illusory. McGuire
I am not satisfied that it is an unfair inference OT;AWA '
from the judgment of the learned trial judge that he yv,ps"o,.
reached the conclusion ascribed to him by the dissent- Anfgl_h‘l 5.
ing Chief Justice in the Divisional Court and by the —
unanimous Court of Appeal—in which they expressly
concur—that this conveyance was made with the in-
tent of protecting” the'property transferred from the
claims of possible, if not probable, future creditors of
the hazardous business in which the defendant John
L. McGuire had shortly before embarked. Neither
am I convinced that this conclusion is not warranted
by the evidence. The appellants have, in my opinion,
failed to make a case for disturbing it. Other reasons
for the transfer put forward by them do not account
for its having been made when and as it was. I agree
with the Court of Appeal that this case is governed
by the principles on which Mackay v. Douglas(1),
approved by the Court of Appeal in Ez parte Rus-
sell(2), was decided.
The defendants are, however, entitled to a formal
rectification of the judgment pronounced by the trial
court. The defendant Hattie McGuire had an in-
choate dower right in the Madoc property. A con-
veyance of that property by her to the assignee, as
directed in the second paragraph of the judgment,
might deprive her of that right. Of course this was
not, intended and, had attention been drawn on the
settlement of the minutes to this possible effect of the
conveyance directed by the judgment, provision ex-
cepting from its operation Mrs. McGuire’s dower

(1) LR. 14 Eg. 106. (2) 19 Ch. D. 588.
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1913 right would certainly have been made. In actions

———

MCG;)UIRE such as this, the relief granted is properly confined to

OVTVTAWA setting aside the impeached conveyance, thus remov-
INE . .
Vauwrs Co. ing it as an obstacle to the creditor’s recovery under

An;ﬂ J. executions against their debtor. The first paragraph
—  of the judgment accomplishes this. Moreover, it is
inconsistent to declare a conveyance void and to set
it aside and then to direct that the grantee under that
conveyance shall convey to the assignee for the benefit
of the creditors the property of which she has thus
been already deprived. The judgment of the trial
court should be amended by striking out the second
paragraph.

With this variation this appeal should be dis-

missed with costs.

BrOpEUR J.—I concur with Mr. Justice Anglin.
Appeal dismissed with costs.

Solicitor for the appellants: Frank B: Proctor.
Solicitors for the respondents: Hogg & Hogyg.
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. *April 11, 14.
AND *May 6.
ANGUS SINCLAIR (PLAINTIFF)...... RESPONDENT.

ON APPEAL FROM THE COURT OF APPEAL FOR ONTARIO.

Trespass—EBasement—Public way—Dedication—User—Prescription—
Bstoppel—“Law and Transfer of Property Act,” R.8.0. 1897, c.
119.

8. brought action against P. for trespass on a strip of land called
“Ancroft Place” which he claimed as his property and asked for
damages and an injunction. “Aneroft Place” was a cul-de-sac
running east from ‘Sherbourne Street, and the defence to the
action was that it was a public street or, if not, that P. had a
right of way over it either by grant or user. On the trial it was
shewn that the original owners had conveyed the lots to the east
and south of “Ancroft Place” to different parties, each deed de-
seribing it as a street and giving a right of way over it to the
grantee. The deeds to P.’s predecessors in title did not give him
a similar right of way, but some of these conveyances described it
ag a street. The deed to one of the predecessors in title of S, had
a plan annexed shewing “Ancroft Place” as a street fifty feet wide
and the grantee was given the right to register said plan. The evi-
dence also established that for 22 years before the action “An-
croft Place” had been entered in the assessment rolls as a publie
street and had not been assessed for taxes and that the city had
placed a gas lamp on the end; also, that for over twenty years
it had been used by the owners of the lots to the south and east,
and from time to time by the owner on the north side, as
a means of access to, and egress from, their respective pro-
perties. In 1909 the fee in the land in dispute was conveyed to
S. who had become owner of the lots to the east and south.

Held, Idington J. dissenting, Duff J. expressing no opinion, that the
evidence was not sufficient to establish that the land had been
dedicated to the public, and accepted by the municipality as a
street.

*PRESENT:—Sir (Charles Fitzpatrick C.J. and Davies, Idington,
Duff and Anglin JJ.
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Held, further, Idington and Duff JJ. dissenting, that the land was

not a “way, easement or- appurtenance” to the lot to the mnorth
“held, used, occupied and enjoyed, or taken or known, as part
and parcel thereof”” within the meaning of sec. 12 of “The Law
and Transfer of Property Act,” R.S.0., [1897] ch. 119.

Held, also, that P. had not acquired a right-of-way by a grant im-

Per

plied from the terms of the deeds of the adjoining lots, Duff J.
dissenting; nor by prescription, Duff J. expressing no opinion.
Duff J.—The facts established justify the inference that the

. original owners (Mr. and Mrs. Patrick) always entertained

the design that the strip of land in question should be a street
affording access to the adjoining parts of lot 22; that, accord-
ingly, it had been surveyed and laid out as a street, on the
ground, in 1884; that the sale to McCully, in 1887, proceeded on
the footing that the land purchased by him was bounded to the
south by a street and this was one of the elements of value
determining the price he paid; that, thereafter, in accordance
with the same design, Mrs. P. permitted the successive occu-
pants of the lot bought by MeC. to use this wtrip of land as of
right for all the purposes of a street; that these occupants,
acting as she intended they should and as the situation, created
by her, naturally encouraged them to act, purchased and dealt
with it upon the same footing as that upon which the sale to
McC. took place: Consequently, the respondent is, on the prin-
ciple of Piggott w. Straiton (1 DeG. F. & J. 33), as explained in
Spicer v. Martin (14 App. Cas. 12), and of Cairneross v. Lorimer
(8 Macq. 829); Oliver v. King (8 DeG. M & G. 110); and
Russell v. Watts (10 App. Cas. 590), precluded from disputing
the right of the appellant to use ““Ancroft Place” as a street.

Duff J—At the time of the sale to McC. the vendor was pre-
cluded from wusing Rachel Street for any purpose inconsistent
with its character as a street and its sole value for her as a
“gtreet’ or “way” was because of the means of access it afforded
to the property sold. Its character as a way laid off for the
accommodation, inter alia, of that property was palpable to
everybody: as a way, therefore, it 'was as regards the vendor’s
interest in it a “way * * * known or taken to be” an adjunct

> of the property sold and, as such, passed to the purchaser under

the provisions of the “Law and Transfer of Property Aect.”

APPEAL from a decision of the Court of Appeal for
Ontario affirming the judgment at the trial(1l) in
favour of the plaintiff.

(1) 23 Ont. W.R. 441.
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The essential facts are stated in the above head- 131j
note. 2 - PETEBS
W. N. Tilley and J. D Montgomery for the appel- ISINCLAIB
lant. The deed with the surveyor’s plan annexed es- —
tablished “Ancroft Place” as a way attached to the
lands to the north and 50 Vict. ch. 25 (Ont.) respect-
ing Land Surveyors and Surveys converted it into a
public highway. Gooderham v. City of Toronto(1),
at page 262. The land in question was a “way, ease-
ment or appurtenance’” to the lot to the north of it
“held, used, occupied and enjoyed, or taken or known,
as part and parcel thereof” within the meaning of
“The Law and Transfer of Property Act,” R.S.O. ‘
[1897] ch: 119.

The courts below did not give proper effect to the
acts of dedication and acceptance proved at the trial
and to the above legislation. See Attorney-General
V. Antrobus (2), at page 207. Grand Trunk Reilway
Co. v. (ity of Toronto (3).

Ludwig K.C. for the respondent. It is clear that
the use of “Ancroft Place’” was not so necessary to the .
enjoyment of the land to the north as to pass with the
conveyance. See Halsbury’s Laws of England, vol.
11, sec. 511 ; Prideaux on Conveyancing (2 ed. ), pages
121-2; Bell v. Golding (4).

There was no proof of intention to dedicate “An-
croft Place’” to the public and it was not dedicated.
See Robertson v. Meyer(5), at page 370, as to the in-
ference from the placing of a gas lamp on the lane.

As to-user see Webb v. Baldwin (6).

(1) 25 Can. S.C.R. 246. (4) 23 Ont. App. R. 485.
(2) [1905] 2 Ch. 188. {5) 59 N.J. Eq. 366.
(3) 87 Can, S.C.R. 210, (6) 75 J.P. 364.
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- THE CHIEF JUSTICE—This is an action brought
for trespass. The defence was that the plaintiff was

SINZ;AIB, not the owner of the lands and premises in question,
The Chief Ut on the contrary that the place where the trespass
Justice.  wag alleged to have been committed was a public high-

way. The trial judge found in favour of the plaintiff,
and his judgment was affirmed by the Court of
Appeal. A :

The lane over which the appellant claims a right-
of-way is a cul de sac, and eliminating the question of
dedication which.was not seriously argued, there is,
it seems to me, very little difficulty about this case.

At the time the appellant’s property was sold to
his predecessor in title, McCully, by Rachel Patrick,
the latter held as owner all that part of lot No. 22
which had not been previously disposed of to Ellwell,
Davis and Henderson, that is to say, she was still the
owner of that portion of lot No. 22 or of those por-
tions of that lot known in these proceedings as the
McCully property and Ancroft Place. The latter was
then burdened with a right-of-way, under the deed re-
ferred to, in favour of Davis, Ellwell and Henderson,
but admittedly not in favour of the other portion of
the same lot subsequently sold to McCully, and now
the property of the appellant. Nor is there evidence
to shew that, in fact, it was used by the owner or by
others with her knowledge and consent as a roadway
for the benefit of that adjoining property. '

It is not easy for me to understand how of two ad-
joining properties owned and possessed by the same
person one could be burdened in favour of the other
with an easement of this kind except by some express
act of the owner manifesting an intention to impose
such a burden.
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I was much impressed at the argument by the
terms of the deed to Henderson. There is no doubt
that Mrs. Patrick, at the time that deed was passed,
by an excess of precaution reserved to herself the
right to give a passage over “Ancroft Place,” then her
property, to whoever might subsequently buy that
portion of lot No. 22 now owned by plaintiff, but she

did not exercise that right, presumably because she.

was not asked to do it by McCully when he bought his
property. Further, if a right of way then existed over
“Ancroft Place” in favour of the balance of lot No. 22,
now owned by appellant, why make that reservation ?
The description contained in McCully’s deed of sale,
in my opinion, very clearly excludes “Anecroft Place”
and, if at that time no right of way existed over it
for the benefit of the p‘roperty he bought, T do not
understand where the foundation of the right now
asserted can be found.

The statute is not intended to create a right, but
merely to give effect to some right in existence at the
time the deed of conveyance is made. The only ease-
ment that passed by virtue of the section of the Act
relied on is an easement, “belonging or in ;J,nywise ap-
pertaining” to the land conveyed, that is to say, be-
longing or appertaining to the land at the date of the
conveyance. All the judges below have found that
no title had, at that time, been acquired by user to a
right-of-way over “Ancroft Place,” and I eannot find
in the evidence anything that would justify me in re-
versing the two courts below on this question of fact.

I would dismiss with costs. ‘

Davies J.—The main questions involved in this
appeal are, first, whether Helen MeCully, the predeces-
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sor in title of the appellant as grantee under the con-
veyance from Rachel Patrick, dated 21st November,
1887, acquired a right-of-way over “Ancroft Place,”
the fee simple title in which was vested in Rachel
Patrick. This “Ancroft Place,” so called, was a
cul-de-sac running off from Sherbourne Street in Tor-
onto and lying immediately south of the lands con-
veyed.as above to Helen McCully. Secondly, whether
“Ancroft Place” was a public street?

I agree with the Court of Appeal and the trial
judge that there was no reasonable evidence of dedi-
cation. I do not think the “Place” or way in ques-
tion ever was a thoroughfare. It was merely a cul-de-
sac for the convenience of a few property owners abut-
ting on it on the south and east. In the deed given by
the former owner, Mrs. Rachel Patrick, to Hender-
son in 1884 of one of the plots of land to the south
and east of this “place” or “street,” there was granted
to Henderson and his assigns a right-of-way

over and upon the said street fifty feet wide in common with the
said Rachel Patrick, her heirs and assigns and the persons to whom
she or her late husband has already or may hereafter grant any
portion of said lot 22 abutting on said street.

I think the object and purpose of this clause was
to place beyond doubt the fact that the right-of-way
granted to Henderson was not to be an exclusive one
but one to be used in common by him and Mrs. Pat-
rick and those to whom she or her late husband had
granted or might grant such a right.

-It did not reserve to Rachel Patrick any rights
over this lane or way which she did not have without
it. The fee in the lane was in her, She did not grant

_Henderson, an exclusive right-of-way but one in com-

mon with herself, and certain definite other persons
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her grantees. The clause neither enlarged nor abridg-
ed her rights over the lane, and I think the trial
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judge’s construction of its meaning a sound one and gixcram.
that it meant no more than reserving common rights vy, :.q .

in the way for those to whom she or her husband had
granted or might grant them as grantees of the lands
“abutting on the street.” o

The deed or conveyance to the plaintiff’s predeces-
sor in title, Helen McCully, did not either bound the
.lands - conveyed to her on this “place,” “street,” or
“lane,” nor did it use any language indicating any
connection between the two or any right-of way as
existing or contemplated by the parties between the
lands conveyed and the street or lane. The lands
conveyed are expressed as being bounded on one side
by Maple Avenue, on another side by Sherbourne
Street; but “Ancroft Place” as a ‘“way,” ‘“street,”
“place,” “lane” or otherwise is not mentioned or re-
ferred to.

I do not think there is any evidence of a dedica-
tion of the way or place to the public or of any ac-
ceptance of such a dedication by the municipality.

Mr. Tilley rested his case largely upon the con-
tention that while the deed to Mrs. McCully made no
reference to any right—of-way over the street or place
which was called, as he said, Rachel Street, and had
at one t_ime a board with that name upon it affixed to
one of its sides, still the deed must be construed by
reference to and along with section 12 of the “Law
and Transfer of Property Act,” R.8.0. ch. 119. His
contention was that the deed plus this statute oper-
ated to convey to Mrs. McCully a right-of-way over
this street, place or lane, as being within the words of
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the statute a way or easement “held, used, occupied
and enjoyed and taken or known as part or parcel
thereof.” .

The fact that there was a visible road or lane ex-
isting along the south side of the lands conveyed to
MecCully and that access to and from such lands to
the lane was at any rate possible and had been at
times resorted to and used by the occupiers of these
lands was pressed by.Mr. Tilley. But these intermit-
tent and casual users established no right and it
would be a dangerous construction of the statute to
hold that under the proved facts of this case it created
and passed such a right-of-way as is contended for.
The lane was not established for the benefit of these
lands of the appellant. They were bounded by pub-
lic streets on two sides and of course no way as of
“necessity” could be contended for. In delivering
judgment of the court in the case of Watts v. Kelson
(1), at page 173, L.J. Mellish cites with approval the
following sentence from the unanimous judgment of
the Exchequer Chamber in Polden v. Bastard(2) :—

There is a distinction between easements, such as a right of way
or easements used from time to time, and easements of necessity or
continuous easements. The cas’s recognise this distinetion, and it
is clear law that, upon a severance of temements, easements used as
of necessity, or in their nature continuous, will pass by implication
of law without any words of grant; but with regard to easements
which are used from time to time only, they do not pass, unless the
owner, by appropriate language, shews an intention that they should
pass

I have read the cases called to our attention on the
construction of section 6, sub-section 2, of the English
“Conveyancing Act,” from which the “Law and Trans-

fer of Property Act,” R.S.0. ch. 119 is taken. The

two sections are substantially alike. The Ontario
section reads:—

(1) 6 Ch. App. 166. (2)LR. 1 Q.B. 156, at page 161.
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Every conveyance of land, unless an éxception is specially made
therein, shall be held and construed to include all * * * ways
* * * eggsements * * * and appurtenances whatsoever, to the
lands therein comprised, belonging or in any wise appertaining,
or with the same demised, held, used, occupied and enjoyed, or taken
or known as part or parcel thereof..

The cases establish, I think, the question as to
whether a claimed way or easement passed or not un-
der and by virtue of the statute to be one of fact to
be determined on the circumstances of each case. The
question before us is whether before and at the date
of the conveyance from Mrs. Patrick to Helen Eliza
McCully in 1887 the way in question was a way really
and actually used and enjoyed with the property con-
veyed, or taken or known as part or parcel thereof.
If it was so used and enjoyed or taken or known, then
it passed to the plaintiffs by the very words of the
grant and the Act. In International Tea Stores Co. v.
Hobbs (1), Farwell J., at page 172, referring to a de-
cision of Blackburn J. in Kay v. Ozley(2), goes on to
say :—

He (Blackburn J.) therefore, as I understand him, treats the
only relevant question as being: Was the way in fact enjoyed at the
date of the conveyance? If so the fact that it was enjoyed under
a license which had not been revoked was immaterial. If it had
been enjoyed without any license at all for a number of years, al-
though no prescriptive right had been or could have been acquired,
still it was in fact enjoyed. It is in each case a question of fact

to be determined on the circumstances of the case whether it has, or
has not, been enjoyed within the meaning of the statute.

See also Brown v. Alabaster(3).

On this crucial question the trial judge has, on
evidence which seems to me amply sufficient, found
against the plaintiff.

(1) [1903] 2 Ch. 165, (2) LR. 10 Q.B. 360.
(3) 37 Ch. D. 490, at pp. 502-7.
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131_5* The appeal court has agreed with that finding;
Perees  and, concurring with it as I do, I think it disposes of

Smvoram, the appeal,

Davies J.

— IviNgTON J. (dissenting).—The late Mr. Patrick
owned a block of land in the south-east angle of Sher-
bourne Street and Maple Avenue in Toronto out of
the south-east part of which he carved and sold and
conveyed two parcels each sixty-six feet wide fronting
upon a street fifty feet wide and named by some one
after his wife “Rachel Street.”

He devised the remainder of the block to his wife.
She, after his death, conveyed in 1884 to one Hender-
son, another part of the original block comprising all
that remained thereof unsold south of the northerly
limit of said Rachel Street and east of the line of the
lands her hushand had conveyed as stated above and
included part therein of what was to have apparently
been a continuation of Rachel Street. The terms of
this latter conveyance in relation to Rachel Street I
will refer to presently.

The result was to leave vested in Mrs. Patrick a
block of land two hundred and five feet six inches on
Maple Avenue by one hundred and forty-seven feet
nine inches on Sherbourne Street lying next to and
on the said northerly line of Rachel Street.

She sold, for $8,000 and conveyed by deed of 21st
November, 1887, to Mrs. McCully, this remaining
block of land describing it by metes and bounds. The
southerly boundary given therein admittedly coin-
cides with the northerly line of Rachel Street.

That conveyance made pursuant to the Act re-
specting short forms of conveyances must be read as
if it had incorporated therein the substance of section
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12 of the “Law and Transfer of Property Act” of
which the first part thereof is as follows:—

12(1). Every conveyance of land, unless an exception is specially
made therein, shall be held and construed to include all houses, out-
houses, edifices, barns, stables, yards, gardens, orchards, ecommons,
trees, woods, underwoods, mounds, fences, hedges, ditches, ways, waters,
watercourses, lights, liberties, privileges, easements, profits, commodi-
ties, emoluments, hereditaments and appurtenances, whatsoever, to the
lands therein comprised, belonging or in any wise appertaining, or
with the same demised, held, used, occupied and enjoyed, or taken
or known as part or parcel thereof.

The question raised herein is whether or not that
conveyance so read contained a grant of the right-of-
way over said part of Rachel Street for the distance of
one hundred and thirty-six feet unappropriated by
the earlier conveyance to Henderson and leading out
to the said Sherbourne Street.

The evidence makes it very clear that before and
up to the time of the conveyance to Mrs. McCully this
space of land was designated as a street by the name
first given it of Rachel Street or “Ancroft Place”
later placarded on the southerly fence bounding
same; that it was not assessed but treated by the as-
sessors as a street from and including the year 1887
when first annexed to the city down to the trial hére-
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of; that the lands lying to the south of it conveyed by

Patrick as already stated were assessed according
to their frontage on"Rachel Street or “..ncroft Place”
as if a public street and Henderson’s was similarly
treated; that it was fenced on either side and on the
end abutting what was sold to Henderson but not
fenced on the Sherbourne Street side; that the appear-
ance thus given it was that of a public street; that
from such appearance any person buying the land
sold and conveyed to Mrs. McCully would clearly as-
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sume it was such or at least a right-of-way giving a
rear access to any one purchasing or using said land;
that said land sold her was a much more valuable
piece of land with such right of access than if it had
it not; that Dr. McCully, her husband, in treating for
said land was told by the agent of Mrs. Patrick, that
“Ancroft Place” or Rachel Street was a public street
just as its appearance indicated; and that when Mrs.
Patrick conveyed to Henderson it was by her deed to
him expressly declared said street was “fifty feet wide
and ran from Sherbourne Street to the land hereby
conveyed,” and provided in the said deed to him as
follows :—

Together with the free and uninterrupted use and right-of-way
at all times in perpetuity to the said James Henderson, his heirs
and assigns, ahd his and their servants, in, over and upon the said
street fifty feet wide in common with the said Rachel Patrick, her
heirs and assigns and the persons to whom she or her late husband
has already or may hereafter grant any part of said lot twenty-
two abutting on said street. The said described lands hereby granted
and the said street (fifty feet wide) are shewn on the surveyor’s
diagram hereunto annexed.

The lot twenty-two thus referred to was the block
originally owned by Patrick. The only part of it thus
left vested in Mrs. Patrick and for and in respect of
which her use of this street in common with others
was thus provided for, was the land which she three
years later conveyed to Mrs. McCully under whom ap-
pellant claims.

If that is not a reservation and declaration that
the right-of-way is “to be held, used, occupied and en-
joyed, or” to be “taken or known as part or parcel
thereof,” i.e., of said land for which it was thus ex-
pressly reserved, what was it for?

It is said she owned the legal estate in the street
and hence argued she had no need to reserve any-
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thing but had it as of right. Many people own the
legal estate in a street but their right of travel there-
on rests not on such legal estate but on the law and
facts constituting it a public highway.

It was the incompleteness of the dedication herein
that rendered her right to the use thereof in any way
doubtful. And if she had happened to give by her
several grants, including that to Henderson, rights-
of-way to be used by each of these grantees, in com-
mon with the others named, over the place, and failed
to reserve the like right to herself and said nothing
more, then clearly she would have faced the very
grave difficulty that these grants of right-of-way to
such a specific number of enumerated persons, or a
class of persons, in common, might be treated as ex-
clusive of any other. If there had been no right-of-
way reserved, then those having in such case a grant
of way in common to and for themselves as grantees
thereof, might have claimed these as exclusive rights-
of-way and restrained any one else using the same
place for right-of-way to serve any other property,
such as the remainder of the block.

This is so common an incident in transactions re-
lative to rights-of-way, or rights-of-way in common,
that one is surprised to hear it argued- that as of
course because she had the legal estate therefor she
could grant to some one else an equal privilege and
destroy the value of the right-of-way she had granted.

The very argument put forward now for respond-
ent rests upon this right of exclusion, or might have
been rested thereon to protect those others who alone
had rights in common to travel there if none had been
reserved to serve the other property. If nothing else
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had interfered they need not have feared intrusion
from any one else.

It is by getting a clear corception of what the ac-
tual legal position would have been under grants in
common limited to only a certain class of persons and
the rights springing therefrom, that we get a clear
notion of what this reservation meant in law. It is
idle to talk of her legal estate, for that would not have
entitled her in face of limited grants in common to
invade such rights and derogate therefrom by either
intruding upon the privacy or cumbering improperly
a way confined to a few.

Of course there are so many indications of a pur-
pose to dedicate to the public this space of ground,
that the legal rights I am illustrating by may not be
needed to protect appellant. The simple and clear
propositions of law involved in this reservation and
its consequences under the circumstances ought, how-
ever, to.suffice.

It seems quite clear that this reservation to serve
the uses of the land later sold to Mrs. McCully, was
well designed in law and enabled Mrs. Patrick to add
thereby to the value thereof whilst in her hands and to
make of it merchandise, as beyond a shadow of doubt
she did. And when her grant to Mrs. McCully is read
in light thereof, and all else that appears in the sur-
rounding facts and circumstances, which in every case
must be considered if proper effect is to be given to
deeds made under said Act, there is no doubt in my
mind but that the right of way over “Ancroft Place”
to serve the land conveyed to Mrs. McCully, passed by
that grant. There is also some evidence of an actual
user of the space as a right of way to reach a rear en-
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trance to said lands by means of bars when the lot was
used as a pasture field before the grant to Mrs. Mec-
Cully.

If the intention existed as seems pretty evident it

did, to dedicate the said land as a public highway,
and only failed, if it did fail (as to which I express
"1no opinion) for want of clear acceptance by the
public, or authority representing the public, there
was at the time of the said grant surely the clear
purpose that the right-of-way was to be taken and
enjoyed as part of the thing granted unless we are
to suppose the people bargaining were bereft of com-
mon sense. It was so clearly to the advantage of
her selling, to give it and get for it a price nowhere
else available, and of her buying, that she should ac-
quire what would be worth to her more than to any
person else.

She or her successors in title ought not to be made
to buy it over again.

It is urged the description in the deed being by
metes and bounds instead of using the line of Rachel
Street or “Ancroft Place” as one of the boundaries
rebuts the presumption. A glance at the plan shews
this was impracticable or inexpedient because the
southerly boundary of the land conveyed ran in a
straight line past and beyond the limits of “Ancroft
Place.”

If Mrs. Patrick instead of selling the whole block
to Mrs. McCully had sold to any one a small rear lot
carved out of it and not fronting on either Sher-
bourne Street or Maple Avenue, but of which the
boundary on the south coincided with the north line
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of “Ancroft Place” and no entrance or exit had been
provided on either Maple Avenue or Sherbourne
Street, and no more had appeared in the deed than in
this to Mrs. McCully, and the grantee had been per-
verse enough to want a way of necessity to either
Maple Avenue or Sherbourne Street, instead of using
this apparent road Ancroft Place furnished, how
would such a grantee be treated by any court hearing
him insist on such a way of necessity? Would the court

. not tell him that it was clear he had a way out by An-

croft Place and could not so insist? Would it not be
clear that on the facts this was a way ‘“‘enjoyed or
taken or known as part or parcel” of the land granted
him? :

In every case of this sort the facts must be looked
at and the true position inferred therefrom or injus-
tice may be done in many cases.

The leading authorities were all cited and if the
case is reported they will appear in the report of argu-
ment hereof.

I have examined many of those cited and others,
but do not think it necessary to review them. For those,
however, who desire to know more accurately than I
can express myself what I think should ever guide in
such cases, I would refer to the langwage of Cotton L.dJ.
in Birmingham, Dudley and District Banking Co. v.
Ross(1), at foot of page 308 and top of page 309,
where he was dealing with a case regarding a question
of light and the implied rights of the parties resultant
from their dealings. The case may not appear so ap-
posite as others to be found in some of the leading

(1) 38 Ch.D. 285.



VOL. XLVIIL] SUPREME COURT OF CANADA.

cases, but his language is so expressive of the prin-
ciple to be adopted in this class of cases that I need
not seek elsewhere a means of presenting it. If such
must be the view to be taken regarding an implied
obligation, how much more so relative to the effect of
an express grant carrying what corresponds thereto so
far as the language of the statute will fit the facts.

Although much has been urged as to dedication
and the case has gone off in that way in the courts be-
low, I do not think it necessary to deal therewith to
dispose of the action.

The action fails on the merits as to the alleged
trespass without disposing of a number of interesting
legal questions, and should be dismissed with costs.

The appellant is entitled to an injunction as pray-
ed for in his counterclaim restraining the respondent
from obstructing or otherwise interfering with the
appellant’s user and enjoyment of “Ancroft Place”
for the purposes of a way.

Durr J. (dissenting).—There are several grounds
upon which I think this appeal ought to be allowed.
My views can, I think, be best stated by setting out
first in chronological order the more important mat-
erial facts. The accompanying sketch shows the situa-
tion of the appellant’s property. The street marked
as “50-foot street” on the sketch is the way which will
be hereinafter referred to as Rachel Streel or “An-
croft Place.” The whole of the property shown in
the sketch including the “50-foot street” is comprised
in lot 22, as shown upon a plan tlh'a,t, at the commence-
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ment of the transactions to which I shall have to refer,
was registered in the Registry Office of the County of
York, as plan No. 829. On this registered plan the
“50-foot street” is not shown. In 1874 one Thaddeus
Patrick became the owner of lot 22. Although not
shown on the plan, this “50-foot street” was then an
existing street having defined northerly and southerly
limits. On the south side there were two adjoining
houses having a common party-wall facing the street.
In 1875, Patrick conveyed one of these houses together
with a block of land having a frontage of 66 feet on
Rachel Street to the Rev. Jos. Ellwell. The northern
boundary of the plot of land is described in the con-
veyance as “the southern limit of a street 50 feet in
width.” In 1882, after the death of Thaddeus Pat-
rick, Rachel Patrick, his widow and devisee, conveyed
the adjoining house, together with the plot of land
connected with it, to Dr. Davies, and the northerly
boundary of this plot is described in the conveyance
as “the southerly limit of a street 50 feet wide.” At
that time the street appears to have extended easterly
at least to the boundary between the lots 22 and 23.
In 1884, it is stated by one of the witnesses that there
were stables on the southerly side of the street, at
least as far east as that line. At that time (1884),
there were ornamental trees following the line of the
street on both sides, and there was a well marked
waggon track in the centre. Some time prior to the
8th of July, 1884, it does not appear precisely when,
a survey of lot 22 was made, and a plan drawn which
was attached to a conveyance of part of the lot from
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Rachel Patrick to James Henderson, that was exe-
cuted on that date. The accompanying sketch repro-
duces this plan with the addition of the legends “ap-
pellant’s property,” “property sold to McCully,” and
the dotted line running north and south between
Maple Avenue and Rachel Street. The street in ques-
tion is the subject of various stipulations in this con-
veyance. It is described as running easterly from
Sherbourne to the “land hereinafter conveyed” and
as being of the

full width of 50 feet measured across said street and at right angles
to its northerly and southerly limits.

The other provisions relating to it are as fol-
lows :—

Together with the free and uninterrupted use and right of way
at all times in perpetuity to the said James Henderson his heirs
or assigns and his and their servants in, over and upon the said
street fifty feet wide in common with the said Rachel Patrick her
heirs and assigns and the persons to whom she or her late husband
has already or may hereafter grant any part of said lot twenty-
two abutting on said street. The said described lands hereby
granted and the said street (fifty feet w1de) are shown on the
surveyor’s diagram hereunto annexed.

Together with the right at any time after one year from the
date hereof to register the plan of sub-division of said lot twenty-
two as hereunto annexed and showing when registered the land here-
by granted to the said James Menderson and the said fifty feet
street and for that purpose to use and sign the name of the said
Rachel Patrick and her assigns.

And the said party of the first part hereby further covenants
with the said party of the second part that upon any laying out or
plotting of said lot twenty-two and upon any plan thereof whether
for the purposes of registration or otherwise the said street of the
full width of fifty feet shall be laid down and appear as the same
is shown on the hereunto annexed diagram.
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In 1887, the municipal boundaries of Toronto were
extended so as to embrace part of the Township of
York .and thereafter the locality in question came
within the limits of St. Paul’s Ward. In the summer
of that year lot 22 was for the first time placed upon
the municipal assessment rolls of Toronto. Mr. Un-
win, a well-known surveyor in Toronto, who was the
assessor for St. Paul’s Ward in that year and in each
year for 15 years thereafter, gave evidence at the trial.
He says that the area included within Rachel Street,
as shewn upon the sketch, was laid out upon the
ground as a street and was entered by him in the as-
sessment roll as a public street running off Sher-
bourne Street; that this area was treated as the site
of a public highway and as such was not assessed and
was not taxed by the municipal authorities down to
the time of the trial in 1911. He says, moreover, that
the Ellwell, Davies and Henderson properties were
assessed as fronting on this street.

It was in November, 1887, that the whole of that
part of lot 22 situated north of the northerly limit of
Rachel Street and of the lands conveyed to Hender-

son, including what is now the appellant’s property,

was sold by Mrs. Patrick. Before going into the de-
tails of this transaction it may be noted that by this
sale Mrs. Patrick divested herself of all the lands she
then held adjoining or in any way communicating
with Rachel Street. The purchaser was a Dr. Mec-
Cully. The conveyance was taken in the name of his
wife, but the purchase money was paid by him, and it
was he who made the agreement of purchase. Dr.
McCully was then living in Toronto, though a few
years afterwards, for reasons which he explains in
his evidence, he went to the United States. He was
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examined as a witness at Dallas, Texas, in May, 1911,
six months before the trial. It was not suggested in
cross-examination that he had any interest which
could in any way affect his evidence, and though there
was ample time after his examination before the trial
to investigate his statements, he was not contradicted
in any material particular. He says that, in 1887, he
accidentally learned that the Toronto Street Railway
Co. was likely to extend its line across the Rosedale
Ravine on Sherbourne Street past the property in ques-

tion. He says he had had his eye on the property since

1884 and that immediately (having ascertained that it
was then on the market) he entered into negotiations
for the purchase of it. Mrs. Patrick’s agent, through
whom he bought the property, was a solicitor practis-
ing in Toronto, and McCully says he made it a par-
ticular point to ask him whether the road at the south
of the property was a street and that he was assured
by the agent that it was. He regarded the point as of
great importance, he says, because his plan was to
divide the property into four 50-foot lots facing Maple
Avenue with stables in the rear, having an entrance
from Rachel Street. That entrance he considered, he
says, enhanced the value of the property by at least
$1,000. In the following year he changed his plans,
and sold the property en bloc to one James Dickson, a
commission merchant in Toronto. Dickson built a
house upon it and a stable. He placed a gate on Maple
Avenue and another opening on Rachel Street, and
the stable could be approached by either entrance.
Dickson kept horses in the stable two or three days
each week during several years. Sometimes he used
the Maple Avenue entrance, sometimes the Rachel
Street entrance. One would gather from his evidence
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that he used the Maple Avenue entrance more fre-
quently during the first two years. Afterwards, the
Sherbourne Street bridge having been built in 1890,
he used the Rachel Street entrance more frequently.
In 1895 he sold the house, retaining the stable, and
left Toronto to reside elsewhere. In 1897 the stable
was mortgaged, and in 1899, through a sale made un-
der a power contained in the mortgage, the stable be-
came the property of Mrs. Cockburn to whom the
house had already been sold. During the four years
which elapsed between Dickson’s departure and the
purchase of the stable by Mrs. Cockburn, the stable
appears to have been occupied during two winters and
summers and the Rachel Street entrance was used by
the occupants. From 1899 down tc 1909 the stable
appears to have been let from time to time and dur-
ing the whole of the period the Rachel Street entrance
was made use of by the tenants of the stable as well
as for various other purposes connected with the
appellant’s property, such for example as the col-
lection of garbage by the municipal scavenging de-
partment. In the meantime Henderson had built a
house at the end of the street on the property acquired
by him from Mrs. Patrick by the deed of 1884. Side-
walks had been laid down, the roadway improved, a
gas lamp had been set up in front of Henderson’s gate
by the City Fire Department under the authority of the
municipal council at the expense of the city; the name
Rachel Street had been changed to “Ancroft Place.”
The present appellant bought the property in 1905
from Mrs. Cockburn and built on it a brick stable with
an entrance from Ancroft Place. In the various in-
struments dealing with the property subsequent to
McCully’s conveyance to Dickson, the property was
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1913 described as fronting on a street. In 1910 the respond-

——

Perers  ent, having in the meantime acquired the Henderson,
,SIN&AIB, Ellwell and Davies properties, that is to say, the pro-
Darg. Perties adjoining Ancroft Place with the exception of
— that owned by the appellant, obtained from Mrs. Pat-
rick a quitclaim of her interest in the site of the
street, and then proceeded to block up the entrance

to the appellant’s property from “Ancroft Place.”

In these circumstances the appellant’s title to a
right of access to Sherbourne Street by way of “An-
croft Place” may be supported, it appears to me, on
at least two grounds; first, an express grant of the
right, and secondly, I think the conduct of Mrs. Pat-
rick, before and after the sale to McCully, taken to-
gether with the circumstances of that transaction, dis-
entitle her- and her successor (who is not and does
not pretend to be a purchaser for value without not-
ice) from preventing the appellant using Rachel
Street as a street affording communication to and
from Sherbourne Street with the southern boundary
of her property. '

' The facts established justify the inferences that
Mrs. Patrick and her late husband always entertained
the design that Rachel Street should be a street af-
fording access to the parts of lot 22 adjoining it; that
in accordance with that design she had the street sur-
veyed and laid out as a street on the ground in 1884;
that the sale to McCully in 1887 proceeded on the foot-
ing that the property was bounded on the south by a
street and that this circumstance was one of the ele-
ments of value which went to determine the price paid
by McCully; that thereafter in accordance with the
same design Mrs. Patrick permitted the successive
occupants of the property bought by McCully to use
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the street as of right for all the purposes of a street;
and that these purchasers acting as she intended they
should act and as the situation created by her natur-
ally encouraged them to act, purchased and dealt with
this property from time to time upon the same footing
upon which the sale to McCully took place.

The first point of importance is that Mrs. Patrick
in selling to McCully in 1884 dealt with the property
sold upon the footing that the area known as Rachel
Street was set apart permanently as a street for the
accommodation inter alia of the property sold and
that she dealt with it in this way deliberately with the
object of getting the benefit of this circumstance in
the price realized upon the sale.

‘T have already pointed out that, by the sale to Hen-
derson in 1884, Mrs, Patrick dispossessed herself of all
of lot 22 except that parcel afterwards sold to Mec-
Cully and Rachel Street. As a result of the stipula-
tion in the conveyance to McCully, Rachel Street be-
came useless to her for any purpose except as afford-
ing a means of access to the parcel afterwards sold.
Henderson was expressly given the right to use it as a
street; the other property owners on the south side
already had that right. The street was formally laid
out on the ground as such, and a plan was prepared
of it which Henderson was given the right to register
after the expiration of a year. In no circumstances
could this plot be used by her in any manner inconsist-
ent with its destination as a street without the con-
sent of these owners, and if Henderson chose to re-
gister the plan, the street would “be converted into a
public highway.” Obviously in a practical sense her
interest in Rachel Street consisted solely in the fact

6
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that the right to use it as a street gave additional
value to the property on the north side which she still
owned. In these circumstances it is hardly conceiv-
able that in selling that property she should think of
separating the title of that property from the right to
use Rachel Street. By doing that she would be de-
nuding the property sold of an obvious and important
element of value without retaining anything which
would be of any present or probable value to her; be-
cause, apart from other considerations, it is obvious
that if Henderson registered the plan, and the street
in consequence became a public street, the purchaser
would get the benefit of it whether he had paid for that
benefif or not. The declaration in the conveyance to
Henderson shews that she had this in contemplation
at the time the street was laid out in 1884 ; and her
subsequent conduct is hardly consistent with any
other view than that she supposed the purchaser of
the McCully property had acquired the right to use
the street. In face of the declaration in the deed ofr
1884, it cannot be supposed that Mrs. Patrick was not |
alive to the advantages of Rachel Street as an accom-
modation to the property on the north side. Is it con-
ceivable, if on the sale to McCully she deliberately
withheld the benefit of this accommodation (and we
must imagine this in order to suppose that it was not
taken into account as an element in the price), that
she would have remained silent and inactive for the
22 years following that sale while the street was being
actively enjoyed (for at least 18 out of the 22 years)
as an accommodation by MceCully’s successors in title?
I do not think it is conceivable; and I do not think
it is consistent with the facts to suppose that the
right to use Rachel Street as a means of access to the
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property sold was not regarded by Mrs. Patrick as one
of the elements of value which were represented by
the price paid by McCully.

' Mrs. Patrick’s intention being that the title to the
property afterwards sold to McCully should not be
separated from the right to use Rachel Street, but
that Rachel Street should be a permanent street for
the accommodation inter alic of that property there
can, I think, be little doubt that McCully-was in fact
invited to enter into the purchase (as it was intended
by the vendor he should be) on the footing of Rachel
Street being of that character; and that he did enter
into it upon that footing. '

In this connection the importance of the fact of
Rachel Street having been laid out on the ground as
a street has, I think, been overlooked in the court be-
low. The effect of it is shewn by the action of Mr.
Unwin, a surveyor of long experience, when he came

to assess lot 22 in the summer of 1887. What he saw

led him to treat Rachel Street as a public street; and
I think the significance of what he did has not been
sufficiently attended to. His duty was to assess all
land not specifically exempt from taxation. If Rachel
Street was not a public street, it was his duty to as-
sess it. On the other hand if it was a public street
it was his duty to take that fact into consideration in
putting a value upon the property having access to it.
There can be no doubt that this was done. This con-
sequence followed from the fact that this public offi-
cial, who of course knew his duty and who was at the
time an experienced surveyor, deliberately concluded
from what he saw in 1887 that this street had been
laid off as, and in fact was, a public street.
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- In these circumstances, having regard to Mrs. Pat-

-rick’s known intention respecting this street, one can-

not doubt that her agent was acting entirely in ac-
cordance with his duty in answering McCully’s in-
quiry as McCully says he did or that McCully in view
of the visible signs that Rachel Street had been set
apart as a street, was entitled to accept the agent’s
assurance as he says he did, and to act upon the foot-
ing of Rachel Street being in reality that which it ap-
peared to everybody to be.

In passing one may notice Mr. Ludwig’s conten-
tion that the absence from the deed to McCully of any
reference to Rachel Street justifies the inference that
McCully asked for a right of way, and that it was re-
fused. Such a supposition is, for the reasons I have

" already mentioned, altogether untenable and, more-

over, it is impossible to suppose that the respondent,
who claims through Mrs. Patrick, could not have as-
certained who the agent of Mrs. Patrick was and con-
tradicted McCully’s testimony if it was not in accord-
ance with the fact.

There are two alternative grounds in my opinion

upon which in these circumstances McCully could
have maintained his right to use Rachel Street as

against Mrs. Patrick.

1st. The laying out of the property in the manner
referred to and the representation of the agent that
TRachel Street was a street, might reasonably have led
to the belief in the mind of McCully that the street
was in fact a public highway. If so, then the vendor
would be estopped from denying that it was so in fact.

2nd. If that was not the belief which the existing
circumstances and the agent’s assurance were calcu-
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lated to create in MeCully’s mind, then at least the

statement of the agent was in the circumstances cal-
culated, as it was no doubt intended, to convey to Mc-
Cully an assurance upon which he was entitled to rely
that Rachel Street was what it appeared to be, name-
ly, a street laid off as a permanent accommodation
for the property he was negotiating for, and it amount-
ed to a representation that the property was being
offered for sale on that footing. In the circumstances
such a statement so intended would amount to a pro-
mise that no obstruction would be placed in the way
of the enjoyment of the street by McCully or his sue-
cessor in title binding on the vendor within the prin-
ciple of Piggott v. Stratton(1), as explained in Spicer
V. Martin(2), at page 23. The Statute of Frauds would
be no cobstacle in the circumstances of this case. It
was, of course, argued that such a promise ought to
have been expressed in the deed. The same argument
was presented in Piggott v. Stratton(1l), and it is
dealt with by Lindley L.J., in Martin v. Spicer(3), at
page 12; see also Heilbut, Symons & Co. V. Buckleton
(4), at pages 37 and 49.

The case in favour of McCully’s successors is still
stronger. The effect of the representation conveyed
by the conduct of Mrs. Patrick in dealing with the
property would be intensified as every year passed
. by and as Rachel Street continued to be used by the
occupants of the property in question under the be-
lief that they were rightfully entitled to the enjoyment
of it, and as the property continued to be assessed for
taxation purposes upon that assumption. It is ar-
gued that there is no evidence ‘shewiﬁg Mrs. Patrick

(1) 1 DeG:F. & J-33. '~ (3) 34 Ch.D. L
(2) 14 App. Cas. 12. © . (4) [1913]. A.C. 30.
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to have been aware of this user. That I think is of
little, if any, importance in view of the fact that the
evidence points so clearly to this user being in accord-
ance with Mrs. Patrick’s own intentions. In these cir-
cumstances, the appellant is, I think, entitled to rely
upon the principle stated -in various forms in Cairn-
cross v. Lorimer,(1), by Lord Campbell; in Oliver v.
King(2) ; in Russell v. Watts(3), at page 613.

The appellant’s case, however, does not, in my op-
inion, rest upon the above considerations alone. The
conveyance from Mrs. Patrick to McCully must be
construed by reference to section 12, of chapter 119,
R.S.0., which is as follows:—

12.—(1) Every conveyance of land, unless an exception is speci-
ally made therein, shall be held and construed to include all houses,
out-houses, edifices, barns, stables, yards, gardens, orchards, com-
mons, trees, woods, underwoods, mounds, fences, hedges, ditches,
ways, waters, watercourses, light, liberties, privileges, easements,
profits, commodities, emoluments, hereditaments and appurtenances
whatsoever to the lands therein comprised, belonging or in anywise
appertaining, or with the same demised, held, used, occupied and
enjoyed, or taken or known as part or }mrcel thereof ; and if the’
same purports to convey an estate in fee, also the reversion or re-
versions, remainder and remainders, yearly and other rents, issues,
and profits of the same lands and of every part and parcel thereof,
and all the estate, right, title, interest, inheritance, use, trust, pro-
perty, profit, possession, claim and demand whatsoever, of the gran-
tor, in, to, out of, or upon the same lands, and every part and parcel
thereof, with their and every of their appurtenances.

(2) Except as to conveyances under the former Acts relating
to short forms of conveyances, this section applies omly to convey-
ances made after the 1lst day of July, 1886.

For the purpose of applying this enactment I ac-
cept the conclusion of the court below that Rachel
Street was not a public highway. It was nevertheless
known generally as a “street” as the evidence of Mr.
i (1) 3 L.T. 130; 3 Macq. 829. (2) 8 DeG.M.& G. 110, at p, 118.

(3) 10 App. Cas. 590.
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Unwin abundantly shews. A “street” is of course not
merely a way. In popular language it signifies a way
having, or intended or expected to have houses on both
sides of it. Imperial Dictionary, vo. “Street.” Mayor
of Portsmouth v. Smith(1); Pound v. Plumpstead
Board of Works(2) ; Robinson v. Local Board of Bar-
ton-Hccles (3), at pages 801 and 809; United States v.
Bain(4), and presumptively it is a way for the aec-
commodation of all property adjoining it. The effect
of the stipulations in the deeds already referred to
was to stamp Rachel Street with that character, and
it may be noted that all these deeds would, as a matter
of course (as relating to lot 22, and executed by Mrs.
Patrick or her husband) be examined by anybody
searching the title on behalf of MecCully. Mrs.
Patrick had by these stipulations disabled herself
from using it physically for any purpose inconsis-
tent with its character as a “street.” Her interest
in it as a ‘“street” therefore was the interest she had
as the owner of the property sold to McCully as afford-
ing a particular means of access to that property. In
its character of “street” or way, it was, from her point
of view, an adjunct of that property and of no other
property, and its only value to her in that character
was as a right which as an adjunct to that property
would increase the selling value of it.

The physical situation, moreover, gave it the “ap-
parent” character of a street for the accommodation
inter alia of that property. It had been laid off on
the ground not as a mere private way for the benefit of
specific properties, but as a “street” with all which

(1) 13 Q.B.D. 184; 10 App. (3) 8 App. Cas. 798.

Cas. 364, (4) 24 Fed. Cas. 940, at p.
(2) L.R. 7 Q.B. 183, at p. 194. 943.
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ff that, as already indicated, implies. TIts character was
Perzrs  obvious as Mr. Unwin’s action and evidence shew; a
Sm&m. gateway affording an entrance to the property on the
puft g, Dorth could not have made that character more 0b-
——  vious.

In these circumstances it is impossible to class
this accommodation in its relation to the property in
question as a “discontinuous” or “non-apparent” ac-
commodation. Tts permanent character and its ob-
vious relation to the property were plain to every-
body. It seems impossible to hold that the signe
apparente was wanting.

We are, I think, to apply the above enactment as if
the language describing the subjects mentioned were
used in the conveyance as descriptive of the subjects
intended to be conveyed. So construing it I cannot
escape the conclusion that the way in question, as a
way, was “taken and known as part or parcel” of the
property conveyed; that, to paraphrase the words of
Bowen L.J. in Bayley v. Great Western Rway. Co.
(1), at page 453,
taking the thing broadly and endeavouring to judge what the in-

tention of the parties as expressed by their language is * * *
the grantor intended to give and that

the grantee “should have” the benefit of this way.

I have not considered the question whether a right-
of-way has been established by prescription, nor whe-
ther “Ancroft Place” is a public highway. In the
view expressed above it is unnecessary to pass upon
either of these questions.

ANGLIN J —The facts of this case are fully set
out in the judgment of the trial judge(2). His con-

(1) 26 Ch. D. 434. (2) 23 Ont. W.R.- 441.
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clusion, affirmed by the Court of Appeal, that the evid-
ence did not establish either dedication of the land in
question as a public highway, or the acquisition, by
prescriptive title, of an easement over it, appurtenant
to the land owned by the defendant, is so clearly right
that it is not surprising that the appeal on these
grounds was but faintly pressed at Bar.

On behalf of the appellant it was urged, however,
that the preparing and annexing to the Henderson
deed (for accuracy of description) of a surveyor’s
sketch, which shews Ancroft Place as a lane or pri-
vate street, had the effect of making it a public high-
way by virtue of section 67 of chapter 146, R.S.0.,
1877, “The Surveys Act,” continued in 50 Vict. chap-
ter 25, section 62, and R.S.0. 1897, ch. 181, sec. 39.
At the time the Henderson deed was registered the
land in question was still in the Township of York and
the statutory provision relied on did not then apply
to township lands. This land, however, afterwards
became part of the city of Toronto and by subsequent
legislation the provision of “The Surveys Act” was
extended to townships. R.8.0., 1897, ch. 181, sec.
39. Assuming that, either by reason of the land
coming into the city, or because the subsequent amend-
ment extending it to townships should be held to be
retroactive (I think it should not, Gooderham v. City
of Toronto (1)), this statutory provision would apply to
the plan annexed to the Henderson deed, if otherwise
within it, I am of the opinion that the legislature did
not mean to give to the preparation of surveyors’
sketches such as that in question, made merely to en-
sure accuracy of deseription, the effect of dedication

(1).25 Can: SJO.R. 246.
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as public highways of any private lanes or streets
shewn thereon. This ground of appeal, which is not
referred to in the judgments below or in the reasons
for appeal to the Court of Appeal, and is said to be
now taken for the first time, cannot, I think, be main-
tained.

But counsel for the appellant relied most strongly
on a provision of the “Law and Transfer of Property
Aect,” 50 Viet. ch. 20, sec. 5; R.S.0., 1887, ch. 100,
sec. 12. The material parts of this section, as quoted
in the appellant’s factum, are as follows:—

Every conveyance of land, unless an exception is specially made
therein, shall be held and construed to include all * * * -ways
* % % easements * * * and appurtenances whatsoever, to
the lands therein comprised, belonging or in any wise appertaining,
or with the same demised, held, used, occupied and enjoyed, or taken
or known as part or parcel thereof.

His counsel contends that this legislation imported
into the conveyance from Mrs. Patrick to Helen Mec-
Cully (21 Nov. 1887), under which the defendant
claims, a grant of a right-of-way over the land in
question. :

The whole effect of this statutory provision is that
every conveyance to which it applies, unless it con-
tains an express exception, is to be read as if the
words set out in the section formed part of the de-
scription of the premises conveyed.

Thaddeus Patrick owned the entire lot, No. 22,
which comprised the lands lying to the south and east
of “Ancroft Place” (now the property of the plaintiff),
the land lying to the north (now the property of the
defendant) and also “Ancroft Place” itself. In selling
the lands to the south and east he and his wife, who
succeeded him in title, gave to their grantees, rights of
way over “Ancroft Place” to be enjoyed by them and
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their successors in title in common with the owners
of other abutting lands. The last of the conveyances
of these lands—that from Mrs. Patrick to Henderson,
made in July 1884—contains these clauses, which
follow the description of the lands conveyed :—

Together with the free and uninterrupted use and right-of-way
at all times in perpetuity to the said James Henderson his heirs or
assigns and his and their servants in, over and upon the said street
fifty feet wide in common with the said Rachel Patrick her heirs
and assigns and the persons to whom she or her late husband has
already or may hereafter grant any part of said lot twenty-two
abutting on said street. The said described lands hereby granted
and the said street (fifty feet wide) are shewn on the surveyor’s
diagram hereunto annexed.

To have and to hold unto the said party of the second part his
heirs and assigns to and for his and their sole and only use forever.

Together with the right at any time after one year from the
date hereof to register the plan of sub-division of said lot twenty-
two as hereunto annexed and shewing when registered the land here-
by granted to the said James Henderson and the said fifty feet
street and for that purpose to use and sign the name of the said
Rachel Patrick and her assigns.

And also the following :—

And the said party of the first part hereby further covenants with
the said party of the second part that upon any laying out or plot-
ting of said lot twenty-two and upon any plan thereof whether for
the purposes of registration or otherwise the said street of the full
width of fifty feet shall be laid down and appear as the same is
shewn on the hereunto annexed diagram.

This latter covenant conferred rights only upon
the grantee Henderson and his successors in title to
the property conveyed to him. The defendant is not
an assignee of it and it is not so annexed to the land
to the north of Ancroft Place that the benefit of it
would pass by a mere conveyance of that land. Reid
V. Bickerstaff (1).

The provision authorizing Henderson to register the
plan and to use the name of Rachel Patrick and her

(1) [1909] 2 Ch. 305.
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E’E assigns for that purpose has never been acted upon.

PE’;EES The presence of these clauses in the Henderson deed,
Sivcrare. however, and the special grant to him of a right of

oling. Way on the fifty-foot “street” makes clear the in-
tention of the parties to it that “Ancroft Place”
should not become a public highway by virtue of what
was then being done. As a result of the several deeds
to Elwell, Davis and Henderson of the southern and
eastern parcels, Mrs. Patrick remained the owner in
fee of “Ancroft Place” subject to the rights-of-way
over it which she and her husband had given to these
grantees. The words of reservation in the Hender-
son grant in favour of Mrs. Patrick and'subsequent
grantees of the portion of the lot which she still held
lying to the north of “Ancroft Place” were perhaps
inserted ew majori cauteld to preclude any possible
claim by the grantees of the southern and eastern
parts of lot 22 that they had amongst them an exclu-
sive right-of-way over this private street. They pro-
bably also expressed Mrs. Patrick’s intention at that
time with regard to the northern part of the lot she
retained. But they certainly did not in any way bind
her to make use of “Ancroft Place” for the purposes of
ingress and egress in connection with the land which
she retained, or to give that right to her subsequent
grantee or grantees.

Anglin J.

As the owner of the fee in “Ancroft Place” Mrs.
Patrick could not have an easement over it. While
she held it and also the adjoining land to the north
there could not be in respect of “Ancroft Place”

a way, easement or a;pp‘urtenz'mce (to that adjoining land) ~belonging

or in any wise appertaining, or with the same demised, held, used,
occupied and enjoyed;
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nor, in my opinion, could there then be “a way, ease-

N
ment or appurtenance” over “Ancroft Place” “taken Perers
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or known as part or parcel of” such adjoining lands. grwcpam.

0 0 “ ' ,, . —
Her ownership of the fee in “Ancroft Place” was in- ,,.p, 5.

consistent with the existence of any such way, ease-
ment or appurtenance in connection with adjoining
land also owned by her. It might probably be held on
that ground alone that the statutory provision invoked
by the appellant did not give to the conveyance from
Mrs. Patrick to Mrs. McCully the effect of carrying to
the latter the right of way which the defendant now
claims to be appurtenant to the land which she bought.

It should be noted that the Ontario statute does
not contain the words “or reputed to appertain” which
follow the word “appertaining” in the English “Con-
veyancing Act.” The English statute might well be
taken to include so called “quasi-easements” which
would not pass under the language of the Ontario Act.

The earlier portions of the section of the “Law and
Transfer of Property Act” above quoted clearly do
not aid the defendant to substantiate his claim. But
he places special reliance on the concluding words
“taken or known as part or parcel thereof,” on an as-
sumption that under them something may pass which
is not legally “a way, easement or appurtenance” be-
cause exercised over land in which the fee belongs to
the owner of the tenement to which such “way, ease-
ment or appurtenance,” if it had a legal existence as
such, would belong or appertain. The basis of the
appellant’s argument, so far as I am able to under-
stand it, is that if the owner of two adjoining parcels
of land—A and B—uses parcel B as a means of in-
gress and egress to and from parcel A, his exercise of
that right over parcel B may be regarded as some-
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1913 thing in the nature of a quasi-easement “taken or

N——

Perees  known as part or parcel of” parcel A. Assuming that
sINé’gm, these latter words imported by the statute are sus-
Angi; 3. ceptible of such a construction—I think they are not '

—  —in order to determine whether they accomplish what
the appellant maintains they do it becomes necessary
to consider the conditions which obtained on the
ground at or before the time Mrs. McCully bought
from Mrs. Patrick (and perhaps immediately after-
wards), in regard to the existence or user of “Ancroft
Place” as a means of access to the property now owned
by the defendant. International Tea Stores Co. v.
Hobbs(1) ; Brown V. Alabaster(2).

Dr. McCully says that when he bought for his
wife, in 1887, the land now owned by the defendant it
was fenced along “Ancroft Place.”” He says there was
a bar or slat gate on the Maple Avenue frontage, but
makes no allusion to any opening in the fence along
“Ancroft Place.,” While Mrs. McCully held this land
there were no buildings on it. James Dickson, who
bought from Mrs. McCully in 1888, says that the south
side of the property was then enclosed by a rough
rail ff}nce with no entry to “Ancroft Place” (then
Rachel Street). James Lovack, who built the fence
on the north side of Rachel Street in 1876 or 1877 says
it was “just @ common fence, straight along, upright
boards.” He does not suggest that there was any gate
or opening through it to Rachel Street. These wit-
nesses were all called for the defendant. The only
witness who speaks of an opening in the fence in ques-
tion at this period is one White who says he pastured
a cow on what is now the defendant’s lot in 1876-7

(1) [1903] 2 (Ch. 165. (2) 37 Ch.D. 490.
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and again in 1892-3. But White says he never knew
the lane or street by any other name than “Ancroft,
Place.” Yet it was called Rachel Street until about
1894. White speaks of the pasture as being “through
Ancroft Place”—“East.” He says he pastured in the
same field in 1892 as in 1876-7, and he speaks of the
pasture field of 1892 as being “at the end of Ancroft
Place”—*east of Ancroft Place.” He says when he
first pastured there, in 1876-7, the fence was “broken
down.” But in fact the rail fence put up by Lovack
was at that time newly built. White’s story that he
took & cow in through a gate made of bars or slats in
a fence on the north side of Rachel Street in 1876 or
1877 appears to be quite unreliable. It may be that
he refers to a later period after Dickson had bought
and, in place of the old wooden fence, had erected a
wire fence in which he put a gate; or that he went in
at the eastern end of Rachel Street through the pro-
perty afterwards bought by Henderson; or possibly
that he went in on the north side, after the fence built
by Lovack had become “broken down,” through some
gap made in it by the ravages of time, or possibly by
himself as a trespasser. He gives no account of any
right which he had to go upon or use this land as a pas-
ture prior to Dickson’s ownership. His evidence is
quite insufficient to displace that of Lovack, who built
the fence in 1876-7; of McCully, who bought in 1887
and says he was very anxious about the right of access
to Rachel Street and that he made many careful in-
spedtions of the property before purchasing (neither
of whom suggested that there was any gateway in the
fence) ; and of Mr. Dickson, who says that when he
bought from McCully in 1888 there was no entry in the
fence forming the boundary between the property
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which he purchased and Rachel Street. The defend-
ant has, in my opinion, failed to shew that at or prior
to the time of Mrs. McCully’s purchase (or immedi-
ately -afterwards, if that would suffice), “Ancroft
Place” was used as a means of egress and ingress in
connection with the land conveyed to her or that there
was anything upon the premises to indicate to a pur-
chaser of that land that a right of way over “Ancroft
Place” would pass with it. Moreover, upon this ques-
tion of pure fact the appellant is confronted with the

.adverse findings of the trial judge and the unanimous

Court of Appeal. Were the evidence supporting them
less clear than it is these findings could not be lightly -
set aside. The provision of the “Law and Transfer
of Property Act” which the defendant invokes, even
if construed as he contends it should be, does not as-
gist him to establish his claim.

His counsel placed some reliance on a statement
which Dr. McCully says was made to him by the
“agent” through whom he bought from Mrs. Patrick,
to the effect that Rachel Street was a public highway.
The name of the agent is not given and there is no at-
tempt made to shew that it was within the scope of
any authority which he may have had from Mrs. Pat-
rick to make such a representation. Dr. McCully says
this agent was the solicitor in whose office the trans-
action was carried out.

Finally some reliance was placed on the plan an-
nexed to the Henderson deed as creating some sort
of equitable estoppel. But there is no evidence that
Dr. McCully, or any one acting for him or his wife,
ever saw or knew of the existence of that plan. The
Henderson deed is not in the chain of title to the
property which Mrs. McCully bought and it may well
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be that her solicitor in searching title, if any such 1‘313
search was made, would not see that deed or the plan PreTERS
annexed to it. There is absolutely nothing to shew sm&un.
that any reliance was placed upon it at the time of the
MecCully purchase.

The description of the land conveyed in the deed
from Mrs. Patrick to Mrs. McCully contains no refer-
ence to Rachel Street, which is not even given as a
boundary of it. Having regard to the anxiety which Dr.
McCully says he then felt and manifested as to the
availability of Rachel Street as a means of access to his
wife’s property, this omission is, to say the least, sing-
ular. If it indicates anything, it is that Mrs. Patrick
had abandoned any intention she may ever have had of
giving to the grantee of the land lying to the north of
Rachel Street a right of way over it. : ¢

On the whole case there does not appear to be any
tangible ground on which the defendant can rest a
legal claim to a right of way over “Ancroft Place.”

The appeal, in my op1n10n, fails and should be dis-
missed with costs.

Anglin J.

Appeal dismissed with costs.

Solicitors for the appellant : Montgomery, Fleury & Co.
Solicitors for the respondent: Ritchie, Ludwig & Bal-.

lantyne.
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THE BRITISH COLUMBIA ELEC-]_

TRIC RATLWAY CO............. j APPBLLANTS;
AND
THE VANCOUVER, VICTORIA
AND EASTERN RAILWAY AND .
RESPONDENTS.

NAVIGATION CO. AND THE
CITY OF VANCOUVER.........

/

ON APPEAL FROM THE BOARD OF RAILWAY COMMIS-
SIONERS FOR CANADA.

Constitutional law—Provincial tramwaey—dJurisdiction of Board of
Railway Commissioners — Highways — Owerhead crossings—Ap-
portionment of cost—Legislative jurisdiction—Ancillary powers
—“Interested parties®—Construction of statute—“Railway Act,”
R.8.C., 1906, c. 37, ss. 8, 59, 237, 238—(B.C.) 8 & 9 Edw. VII., c.
32—“B.N.A. Act, 1867,” s. 92, item 10.

On an application by the City of Vancouver, the Board of Railway
Commissioners for Canada authorized the Corporation of the
City of Vancouver to construct overhead bridges across the
tracks of a Dominion railway company, which had been laid
down during the years 1909 and 1910 on certain streets in the
city, and ordered that a portion of the cost of construction of
two of these bridges and of the depression of the tracks at the
crostings thereof by the Dominion railway should be borne by
a tramway company which derived its powers through provin-
cial legislation and an agreement with the city pursuant to such
legislation under which it operated its tramways upon these
streets. By the agreement thé tramway company became entitled
to use the city streets with reciprocal obligations by the city
and the company respecting their grading, repair and mainten-
ance, and it was provided that the city should receive a share
of the gross earnings of the tramway company. On appeal to
the Supreme Court of Canada from the order of the Board:—

*PRESENT :—Sir 'Charles Fitzpatrick C.J. and Davies, Idington,
Duff, Anglin and Brodeur JJ.
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Held, Duff and Brodeur JJ. dissenting, that, in virtue of sections 1913

8(a), 59, 237, and 238 of the “Railway Act,” R.S.C., 1906, ch.  ——
37, as amended by chapter 32 of 8 & 9 Edw. VIL, the Board of ELE:?(‘)S}:%I(‘
Railway Commissioners for Canada had jurisdiction to deter- RATLway Co.
mine the “interested parties” in respect of the proposed works .

and to direct what proportion of the cost thereof should be V. V. AxD E.
borne by each of them. The City of Toronto v. Canadian Pacific RAILWAY
Railway Co. ((1908) A.C. 54); Canadian Pacific Railway Co. Gf;IDoliA‘g(-)
V. Parish of Notre Dame de Bonsecours ( (1899) A.C. 367); City ,xp tur
of Toronto v. Grand Trunk Reilway Co. (37 Can. S.CR. 232); CIrY oF
County of Carleton v. City of Ottawae (41 Can. S.C.R. 562), and VANCOUVER.
Re Canadian Pacific Railway Co. and York (25 Ont. App. R. 65), -
followed.

Duff and Brodeur JJ., dissenting.—(1) The Parliament of Can-

ada, when it assumes jurisdiction, under the provisions of item

10 of section 92 of the ““British North America Aect, 1867,” in

respect of a provinecial railway, gud railway, must assume such
jurisdiction over the work or undertaking “as an integer.” (2)

The order of the Board cannot be sustained as being made in

the exercise of the Dominion power of taxation. (3) As there is

no Dominion interest concerned in the provisioms of the order

under appeal, and the Dominion Parliament has no power to

compel the provinecial company to assume the burden of the

cost of the proposed works, or any portion thereof, the Board of

Railway (Commissioners had no jurisdiction to assess a pro-

portion of their cost upon the tramway company. (4) The

cases cited above must be distinguished as they do not sustain,

as a valid exercise of ancillary power by Dominion authority,

any enactment professing to control a provineial railway com-

pany. )

(NoTe.—Leave to appeal to the Privy Council was granted on

14th July, 1913.)

APPEAL from the order of the Board of Railway
Commissioners for Canada, dated on the 14th of Octo-
ber, 1912, in so far as it directs the appellants to pay
a proportion of the cost of overhead crossings at the
intersections of the tracks of their tramway by Hast-
ings and Harris Streets, in the City of Vancouver,
B.C., upon the ground that the Board had no jurisdic-
tion to order the appellants to pay any part of the
cost of such works.

The order appealed from is recited in full in the

TV
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1913 judgment of Mr. Justice Duff, at page 108 of this

—_—
B.C.  report.

R, R. A. Pringle K.C. and E. Lafleur K.C. for the
v. 7. L;-ND B, appellants. Upon the true construction of section 8 of
g;:mﬂg_ the “Railway Act,” and of sections 91 and 92 of the
eamon Co, “British North America Act, 1867,” the Board had no
ot jurisdiction over the electric tramway of the appel-
Vancouver. |ants, the appellant company being a provincial cor-
T poration, operating a provincial tramway only in the
City of Vancouver, and having no connection with any
railway or tramway outside the Province of British
Columbia, and not subject to the provisions of the
Dominion “Railway Act,”” nor to the jurisdiction of

the Board.

The first point to be considered is whether or not
that Act of itself gives jurisdiction in such a case as
the preseﬁt. Section 8 reads as follows: “Every rail-
way, steam or electric street railway or tramway, the
construction or operation of which is authorized by
special Act of the legislature of any province, and
which connects with or crosses or may hereafter con-
nect with or cross any railway within the legislative
authority of the Parliament of Canada, shall, although
not declared by Parliament to be a work for the
general advantage of Canada, be subject to the pro-
visions of this Act relating to (@) the connection or
crossing of one railway or tramway with or by
another, so far as concerns the aforesaid connection or
crossing.” We note particularly the definite distinc-
tion made between “a railway connected with or cross-
ing any railway within the legislative authority of the
Parliament of Canada,” and, “a railway declared by
Parliament to be a work for the general advantage of
Canada,” shewing that, in the mind of the legislature,
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a railway which connects with a railway having a 1913
Dominion charter does not.by.reason of such connec- s,
tion become a railway declared by Parliament to be a 5'aorv e
work for the general advantage of Canada. Section 8V v b o E
of the “Railway Act” should be limited in its applica- Ramwway

. : . . . AND Navi-
tion to such provincial railways as connect, either g ,.ox Co.
- directly or indirectly, with lines extending beyond the A4NP THE

limits of the province, and in view of the provisions of Vf;zgtﬂggk-
the “British North America Act,” it could not have
been the intention to subject provincial lines, having

no such connection, to the provisions of the “Railway

Act.” The Act must be interpreted as dealing with

matters properly subject to the legislative authority

of the Parliament of Canada, and it would be contrary

to the spirit of the Act to make it apply to purely pro-

vincial undertakings.

The Board had no jurisdiction under sections 237
and 238 of the “Railway Act” as amended by chapter
32 of 8 & 9 Edw. VIL, sec. 5, or under any other sec-
tion of said Aect, to order the appellants to pay any
proportion of the cost of the bridges referred to in the
order. '

We crave leave to refer to the following authori-
ties: Montreal Street Railway Co. v. The City of Mon-
treal (1) ; Attorney-General for Ontario v. Attorney-
General for Canada(2), at p. 360; City of Montreal v.
Montreal Street Railway Co.(3) ; Maxwell’s Interpre-
tation of Statutes (4 ed.), pp. 163, 211; Colquhoun v.
Heddon (4) ; Merritton Crossing Case(5) ; Duthie V.
Grand Trunk Railway Co.(6).

Andrew Haydon, for respondents, the Vancouver,
Victoria and Eastern Railway and Navigation Com-

(1) 43 Can. S.C.R. 197. (4) 25 Q.B.D. 129.
(2) (1896) A.C. 348. (5) 3 Can. Ry. Cas. 263.
(3) [1912] ALC. 333. (6) 4 Can. Ry. Cas. 304.
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1913 pany. We do not admit that the portion of the cost
;a, of constructing the crossings referred to in the order
Ereoreic complained of is equitable as against us, and consider
RarLwary Co. .
e that a larger portion of the cost of construction should
V'RZ'I I:?:YE' have been apportioned to be paid by the British
ANp Navi- Columbia Electric Railway Co.

cAaTIOoN Co.
AND THE In The City of Toronto v. Canadian Pacific Rail- *
V;QEOYU‘V)EB way Co.(1), it was beld that sections 187 and 188 of
—  the ¥Railway Act” of 1888 were intra vires of the
Parliament of Canada. These sections were repro-

duced in the Act of 1903 as sections 186 and 187. In

the consolidation, chapter 37, R.8.C., 1906, section 186

appears somewhat more in detail as section 237, and

section 187 appears as section 238. Both of these sec-

tions were repealed and new sections, considerably
amplified but having the same objects in view, were
re-enacted in 1909, by chapter 82 of 8 & 9 Edw. VII.
Consequently it is not now open to the appellants to
contend that these sections are ultra vires. See, also,

Grand Trunk Railway Co. v. Attorney-General of Can-

ada(2) ; The City of Montreal v. Montreal Street Rail-

way Co.(3). An important feature in the latter case

is that the judgment only purports to deal with sub-

section (b) of section 8, and it is stated that upon the

other sub-sections it is unnecessary to express an
opinion. It is submitted that sub-section (a) of sec-

tion 8 is intra vires of the Parliament of Canada.

The federal legislation in connection with this matter

is as follows: “Raillway Act,” 51 Vict, ch. 29,

sec. 4; amended by 63 & 64 Vict. ch. 23, sec..1; and

the “Railway Act,”” 1903, 3 Edw. VII., ch. 58, sec. 7.

The control over the physical crossing should rest

in some one body; that body cannot be the legislature

(1) [1908] App. Cas. 54. (2) [1907] A.C. 65.
(3) [1912] A.C. 333.
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of the province. The safety of the public travelling 1913
on a federal line of railway is of importance. The B.c.
difficulties referred to in the judgment of the Judicial prcin®
Committee in the Montreal Street Railway O’ase(l),V. o
arising out of dual control, do not exist in the present Ramwway

. - AND NAvVI-
case. If the Parliament of Canada has not control garox Co.

over the matter of crossings, it would be possible for g *o¢
a provincial line, by building across the proposed VANCOUVER
route of a federal line, to prevent the construction of o
the federal line connecting one province with another.

It necessarily follows from the fact that Parliament is

given power to authorize the construction of lines con-

necting one province with another, that it must have
complete jurisdiction over the matter of ordering such
crossings, and, as incidental thereto, the making of

orders for protection and safety of the public at such
crossings. |

For the purpose of carrying out the building of
a federal railway, Parliament is empowered to take
provincial lands. ‘Attorney-General for British Co-
lumbia v. Canadian Pacific Railway Co.(2).

J. G. Hay for respondent, the City of Vancouver.
The decision of the Board in respect to all questions of
law and fact cannot now be considered ; their decision
thereon is final; James Bay Railway Co. v. Grand
Trunk Railwey Co.(3). The order complained of is
intre vires and is justified under sections 8(a), 59(2),
237(2) (3), and 238 of the “Railway Act.” The
Dominion had authority to make these enactments,
and also the amendment effected by 8 & 9 Edw. VII,,
ch. 32, secs. 4 and 5, such legislation being necessary
to carry out the ancillary control germane to the

(1) [1912] AC. 833. (2).[1906] A.C. 204.
(3) 37 Can. S.CR. 372.
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subject: City of Montreal v. Montreal Street Railway
Co.(1), at p. 346; Cushing v. Dupuy (2) ; Tennant v.
Union Bank(3); Re Canadian Pacific Railway Co.
and County and Township of York(4), at p. 72; Cana-
dian Pacific Railway Co. v. Parish of Notre Dame de
Bonsecours(5) ; City of Toronto v. Grand Trunk
Railway Co.(6), per Girouard J., at p. 238, Davies J.,
at pp. 240, 241, 243, and 244, Idington J., at p. 248;
Grand Trunk Railway Co. v. Attorney-General of Can-
ade(7) ; City of Toronto v. Canadian Pacific Railway
Co.(8), per Collins L.J., at p. 58; City of Montreal v.
Montreal Street Railway Co.(9), per Idington J., at
pp. 213 and 215 to 217; Duff J., at pp. 227, 230, 231
and 232; Girouard J., at p. 200; Anglin J., at pp. 237
to 246 and the cases there exhaustively collected and
quoted ; also the same case on appeal to Privy Council
(1), at p. 346. While it was bheld that sub-section
(b) of section 8 of the “Railway Act” was ultra vires,
no such decision was given as to sub-section (a) and
the subject matters of the two provisions are dissimi-
lar. In the present case there is no attempt to inter-
fere with or regulate the affairs of the appellants qud
railway, but it is ordered to pay a certain proportion
of cost in like manner as if it had been any other kind
of a corporate body or any natural person.

The appellant cannot escape because of being
incorporated by or exercising powers given by a
pfovincial legislature. If such an argument were
sound. the city or any municipality or joint-stock com-
pany created by and under the exclusive legislative

(1) [1912] A.C. 333. (5) [1899]1 A.C. 367.
(2) 5 App. Cas. 409. (6) 37 Can. S.C.R. 232.
(3) [1894] A.C. 3L (7) [1907] A.C. 65.
(4) 27 O.R. 559; 25 Ont. App. (8) [1908] A.C. 54.

R. 65. (9) 43 Can. S.CR. 197.
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control of the provincial legislature could escape lia- 1913

bility, and municipalities have time and again been ;E
held liable in just such cases as the present. Re Cana- Erzcreic
-dian Pacific Railway Company and County end Town- RA]LWUT&Y -
ship of York(1), at p. 570; City of Toronto v. Grand V'RZ';V?:;E'
Trunk Railway Co.(2), at p. 244; City of Toronto v. Gillll)ol;m’(lk‘h
Canadian Pacific Railway Co.(3); County of Carle- Ao i

ton v. City of Ottawa(4); MacMurchy and Denison v,yeouvex.
“Railway Law of Canada” (2 ed.), p. 27. If such an
argument were sound the present “Railway Act”

would be practically unworkable and useless in very

many respects.

Even if section 8(a) were alone relied on, the pre-
sent case is one of “connection or crossing.” That for
the protection of the crossing it is necessary to elevate
the appellants’ tracks and the city streets for some dis-
tance on each side of the actual point of contact of
the tracks can surely make no difference. That is a
matter entirely for the Board to determine. By sec-
tion 59 the Board may order any “person” interested
to pay the cost or a portion thereof. The appellant is
a “person” interested. By section 34, sub-section
(20) : “Person” includes any body corporate and
politic. City of Toronto v. Grand Trunk Railway
Co.(2), at p. 242; City of Toronto v. Canadian Pacific
Railway Co.(3), at p. 59. On the evidence there is no
doubt that the appellants are not only interested, but
directly benefited by the proposed work, and the
Board so found. ‘

Under sub-section (3) of section 238 of the “Rail-
way Act,” as amended by 8 & 9 Edw. V1L, ch. 32, sec.
4, power is not limited to persons “interested,” but is

(1) 27 O.R. 559; 25 Out. (2) 37 Can. S.OR. 232.
App. R. 65. (3) [19081 A.C. 54.
(4) 41 Can. S.C.R. 552.
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1913 extended to any municipality ‘“or other corporation
;}; or person.” The provisions of the “Railway Act” of
R?;;E;l;fg%o 1888 (secs. 187 and 188), under which many of the
v. cases in point have been decided, limited the power to
VRZ}&?EYE' “any person interested.” The decision of the Board as
Gf;i’olg‘“’é;- to whether or not the appellant is a person or party in-
anp tHE terested is one of fact which cannot be interfered with.

VAC{;(T,EU;)EB, Even if it is not a question in fact the Board’s decision
—  is still conclusive and binding and cannot be reviewed
on this appeal. “Railway Act,” sec. 26, sub-sec. (5);
sec. b4, sub-sec. 3; sec. 56, sub-sec. 9; Re Canadian
Pacific Railway Co. and County and Township of
York (1), at p. 569; (2), at p. 73; Re Grand Trunlk
Eailway Co. and City of Kingston (3) ; City of Toronto
v. Grand Trunk Railway Co.(4), at pp. 238 and 239;
Grand Trunk Raeilway Co. v. Village of Cedar Dale
(5) ; County of Carleton v. City of Ottawa (6) ; Mac-
Murchy and Dennison’s Railway Law of Canada (2

ed.), p. 27.

THE CHIEF JUusticE.—]I am of opinion that the
Board had jurisdiction to hear the application and
give the relief asked for by the municipality with re-
spect to the highway bridge and to assess the cost
upon the parties interested.

I would dismiss the appeal with costs.

Davigs J. agreed with Anglin J.
IniNGTON J.—It seems to me quite clear that the

Board had jurisdiction to make the order complained
of. Unless we hold that a local railway company con-

(1) 27 O.R. 559. (4) 37 Can. S.CR. 232.
(2) 25 Ont. App. R. 65. (5) 7 Can. Ry. Cas. 73.
(8) 8 Ex. C.R. 349; 4 Can. (6) 41 Can. S.C.R. 552

Ry. Cas. 102.
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cerned in a crossing of a Dominion railway is some- E’E
thing superior to and more sacred than a mere muni- B
cipal corporation, the principle applicable to the case R]*jfv'@g%o
is completely covered by authority. - V.V o E
There was a railway constructed by the Dominion mml\}xg_
railway company now in question before the change in garon Co.
the law which section 238a of the Act brought about, gimy or
and a part of it across the streets in question so that VAN_CﬁVER-
we must look at the law as decided relative to the older IdingtonJ.
railways. T
Every “person interested” had been theretofore
held liable to contribute. Municipal corporations
were held to be liable. It dawned at last on some
part of the stupid public when the doctrine was pushed
rather far, that railway companies, like others, ought
to furnish the expenses of averting the dangers they
had created.
But even then section 238a was the utmost Parlia-
ment could see its way to give in way of relief from
such a state of things.
It seems idle to say it can be relied on for relief
herein against an old railway simply by reason of its -
needing new sidings.
The appeal should be dismissed with costs.
Since writing the foregoing I have had the privi-
lege of reading my brother Duff’s opinion and may be
permitted to add that, thaugh I cannot see my way to
distinguishing between a municipality having jurisdic-
tion over a street and a street railway company run-
ning over a street, yet I never have been able to under-
stand how making others pay for their right-of-way
and incidental protection against the dangers they
have created, or may create, is a necessarily incidental
part of the powers of Parliament over a certain class
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of railways. In my dissenting judgment in the case

of City of Toronto v. Grand Trunk Railway Co.(1),
at pages 244 et seq., I tried to shew that it never had
been so intended originally, and if the words used could
be held wide enough it was not intre vires Parliament
to so enact. The recoil, from the mode of treatment of
the power .of Parliament which prevailed in that and
other cases, came in the M ontreal Street Railway Case
(2). And section 238a above referred to, seems to in-
dicate a railway can be built and run without such
powers. Then, if so, wherein is the incidental neces-
sity for pretending to exercise such a power ? Unless
necessarily incidental to efficient exercise of the power
Parliament has it not, and seems by section 238a to

“have written the condemnation of such an exercise of

power. However, until the courts above pass further
I must, as I view the results of the appeals thereto,
bow to and follow what seems to me the principle
thereof.

Durr J. (dissenting).—This is an appeal by the
British Columbia Electric Railway Co. from an order
made by the Board of Railway Commissioners, dated
the 14th October, 1912, which is as follows:—

ORDER OF BOARD.

Order No. 17,840.
Monday, the 14th day of October, AD. 1912.

H. L. Drayton, K.C., D*Arey Scott,

Chief Commissioner. Asst. (Chief Commissioner.
James Mills, A. 8. Goodeve,

‘Commissioner. Commissioner,

Upon the hearing of the application at the sittings of the Board
held in the City of Vancouver on the 29th day of July, 1912, the appli-
cant, the Vancouver, Victoria and Eastern Railway and Navigation
Company, and the British Columbia Electric Railway Company being
represented by counsel at the hearing, the evidence offered and what

(1) 37 Can. S.C.R. 232. (2) 43 Can. S.C.R. 197; [1912]
A.C. 333.
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was alleged; and upon the reading of the answer filed on behalf of 1913
the British Columbia Electric Railway Company and the reply of the ——
Vaneouver, Viatoria and Eastern Railway and Navigation Company— B.C.
It is ordered as follows:— ErECTRIC
. The applicant is hereby authorized to construct Hastings Street, Ramway Co.
pplicant 1s y g .
Pender Street, Keefer Street, and Harris Street across the tracks of v, v. axp E.
the Vancouver, Victoria and Eastern Railway and Navigation Com- RAILWAY
pany, in the said City of Vancouver, by means of overhead bridges, AND Navr-
as shewn on the plan filed with the Board under file No, 20062; detail aatioN Co.

AND THE
plans of the said strustures to be submitted for the approval of the (v op
chief engineer of the Board. VANCOUVER.

2. Twenty per cent. of the cost of the actual construction work —
at each of the crossings on Pender and Keefer Streets, not to exceed DEJ'
in each case the sum of $5,000, shall be paid out of the Railway
Grade-Crossing Fund; twenty-five per cent. of the remainder of the
cost of such work shall be borne and paid by the applicant and
seventy-five per cent. by the Vancouver, Victoria and Eastern Railway
and Navigation Company. Twenty per cent. of the cost of construct-
ing Harris ‘Street bridge, .not to exceed the sum of $5,000, shall be
paid out of the Railway Grade-Crossing Fund; twenty per cent. of
the remainder of such cost to be paid by the applicant, twenty per
cent. by the British Columbia Electric Railway Company, and sixty
per cent. by the Vancouver, Victoria and Eastern Railway and Navi-
gation Company. Twenty per cent. of the cost of comstructing the
Hastings Street bridge shall be paid by the applicant, twenty per
cent. by the British Columbia Electric Railway Company and sixty
per cent. by the Vancouver, Victoria and Eastern Railway and Navi-
gation Company.

3. The cost of depressing the tracks of the Vancouver, Victoria and
Eastern Railway end Navigation Company shall be included in the
cost of the work.

4. The cost of maintaining the said Keefer, Pender, Harris and
Hastings Street bridges shall be borne and paid, fifty per cent. by the
applicant and fifty per cemt. by the Vancouver, Victoria and Eastern
Railway and Navigation Company. -

5. In case of dispute between the parties in carrying out the

terms of this order, the same shall be settled by the chief engineer of
the Board.

(Sgd.) H. L. DRAYTON,

. Chief Commissioner.

Board of Railway Commissioners for
Canada.

Examined and certified as a true copy
under section 23, “The Railway
Act.” ’

(Sgd.) A. D. CARTWRIGHT,
Sec. of Board of Railway
Commissioners for Canada.
Ottawa, Oct. 25th, 1912.
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1913 There are several grounds of appeal. It will be
B.C.  convenient first to consider the contention that the
Pﬁff;;g‘%o order in question is so far as it professes to direct the
V. V. axp . appellants to pay a portion of the cost of the overhead
Afig)l%vi:&v}r bridges which the municipality is thereby authorized to
earioNn Co. construct is an order which the Parliament of Canada
o8 could not empower the Board of Railway Commis-
Vancouver. gioners to make. The Vancouver, Victoria and East-

Duff J. ern Railway is a railway originally authorized by the
~ Legislature of British Columbia, but afterwards de-
clared to be a work for the general advantage of Can-
ada and thereby brought under the jurisdiction of
Parliament. The British Columbia Electric Railway
Co., which I shall refer to as the Electric Gompariy, is
a company which under an Act of the Legislature of

" British Columbia has power to operate an electric
railway in Vancouver upon obtaining the consent of
the municipality, and the Electric Company and the
municipality respectively are authorized to enter into
an agreement respecting the grading and maintenance
of the highways through and upon which the electric
railway runs. I shall have to refer in the course of
this judgment to some of the terms of the agreement
entered into pursuant to this authority. Prior to
1909 the Vancouver, Victoria and Eastern Railway
Co., which I shall call the Dominion Company, had
constructed a line to the City of Vancouver and had a
passenger and freight station there. Some time dur-
ing the year 1909 (the exact date does not appear)
this company laid down a line from IFalse Creek, where
its station was, northerly to the south shore of Bur-
rard Inlet. This line was constructed under authority
of an order of the Board of Railway Commissioners
made in the month of May, 1907. It crossed Harris
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and Hastings Streets (running east and west), two of IEE"
the streets referred to in the order under appeal. At B.C.
the time the order of May, 1907, was made, the Electric ngv‘éi’?go‘
Company had constructed its railway on Hlarrisv. o 5
Street, that is to say, it had laid down on that street Ramwway
a single track, but had no tracks on Hastings Street. jowon’ oy,
When the Dominion Company laid down its line across gg]{“gﬁ

these streets in 1909, the Electric Company had in the Vancouves.
meantime constructed a second track on Harris Street  purrJ.
and had also laid down a track on Hastings Street, —
but it seems that this track had not yet been connected

with their city railway system. In the year 1910 (6th

Sept.), on the application of the Dominion Company,

an order was made by the Board authorizing it to
construct two additional industrial tracks from False

Creek to Burrard Inlet alongside and parallel to the

track laid in 1909 and crossing, of course, the streets
already referred to. This application was opposed by

the Municipality of Vancouver and by the Electric
Company, and the order contains a clause in the fol-

lowing words :—

That owing to the low-lying nature of the ground through which
the said tracks were run and the probable necessity in future of
" carrying the said streets or some of them over the said tracks, all
questions relating to the separation of grades and the distribution of
the cost thereof are hereby reserved.

The order under appeal was made upon the appli-
cation of the municipality; and the circumstances in
which that application came to be made were clearly
stated to the Board by Alderman Baxter. There is no
dispute whatever about the facts. In 1912 the Muni-
cipal Council of Vancouver decided to put permanent
pavements on four streets running east and west (two
of which were Harris and Hastings Streets) which
were crossed by the three tracks of the Dominion com-
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pany already mentioned. As was anticipated by the
Board in 1909, it was thought that the streets at the
place where these tracks crossed were too low and it
was considered desirable to elevate the grade of the
streets. It was aceordingly decided to construct,
with the leave of the Board, overhead bridges carrying
the highways over these tracks. A by-law was passed
by the Council authorizing the construction of these
bridges, but on being submitted to the ratepayers was
not confirmed as the law of British Columbia re-
quired. It was then determined by the Council to
apply first to the Board for leave to construct the
bridges and for an order apportioning the cost between
the Dominion Company and the municipality and then
to propose another by-law authorizing the munici-
pality to carry out the scheme as sanctioned by the
Board. Mr. Baxter’s statement makes it quite clear
that the occasion for the application arose from the
necessity of determining the permanent grade of these
four streets. It was a question, he said, whether on the
one hand, the grade was to be elevated, or on the other,
the grade was to be made to conform to the grade of
the railway tracks and level crossings established. It
was necessary to have the matter disposed of because
people were applying for permits to build upon these
streets and these could.not be granted owing to the
inability of the municipality to give the grade of the
streets. The ‘Council preferred the former of the two
alternative courses because, as Mr. Baxter put it,
they recognized that the street grades were too low
and must eventually be raised.

The application to the Board then was an applica-
tion made pursuant to the reservation contained in
the order of 1909 to authorize the municipality to con-
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struct bridges across the Dominion Company’s, tracks 1813
(if the municipality, by the ratepayers, should ap- BZ
prove the proposals of the council in respect of the Rf;ﬂ‘;i‘;f%o_
grades of these streets), and to declare the respective —— iND .
proportions of the cost of the bridges to be paid by the Ramway

s . . . AND NAVI-
Dominion Company and the municipality. GATION Co.

A AND THE
It will be observed also that the order made was a Crry or

permissive order leaving it to the discretion of the VANCOUVER.
municipality whether the bridges should be built or DPufl J-
not. The order is not an order directing precaution-

ary measures to be taken for the public protection
against the dangers of a railway crossing. The tracks

in question are for the transport of freight only to and

from the compan;;"s dock on the harbour front. The
statement by Mr. MacNeil, for.the Dominion Company,
“which was not questioned at all, was that there would

not be more than two “movements” of freight in each
twenty-four hours on these tracks, and that if neces-

sary these “movements’” could all take place at night.

The real scope, purpose and effect of this order is

that it gives permission to the municipality to put into

effect, if it sees fit, the Council’s proposals to carry

these highways over the railway as a necessary part

of 'a design to elevate the grades of the streets; the
protection which may incidentally be afforded was not

in any sense the object nor was the necessity of it the
ground of the order.

It is convenient, I think, to put the question I am
now considering in this form :—Could the Parliament
of Canada have validly passed, as part of an Act auth-
orizing the construction of the Dominion railway, an
enactment having the identical scope, purpose and
effect of this order in so far as it levies a part of the

8
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1913 cost of constructing these bridges upon the Hlectric
Bc. Company ?
ELECTRIC . . .
Ramway Co.  The only ground upon which such legislation could
V.V - be sustained would be that it was legislation in execu-
. V. AND K, | o s . . o e
Ramway tlon of the Dominion powers in relation to a Dominion
AND NAvI- .
eaTION Co. railway.

AND THE I think such legislation would not be legislation
CITY OF

Vawcouvee, Telating to the Dominion railway, but legislation re-

Dug y. lating to the Electric Company and its rights in the

—  matter of running its cars on the streets of the muni-
cipality.

Looking at the matter broadly, the order seems in
relation to each of these highways to be an order re-
quiring the Electric Company to contribute to the cost
of the construction of a bridge as part of a municipal
highway and the justification of the order appears
from the judgment of the Assistant Chief Commis-
sioner to be that when the bridge is constructed the
Electric Company will have the right to use it and
that the construction of the bridge will enable that
company to work its railway more efficiently, more
economically and with increased security against in-
juries to its passengers through accident. An order
which on such grounds requires the Electric Com-
pany to contribute to the cost of constructing or im-
proving a highway of the municipality, if and when the
municipality decides to construct or improve it, seems
to be an order in substance and in truth dealing
with the Electric Company in its relations with the
municipality ; and none the less so that in order to con-
struct the work the leave of the Dominion must be
obtained because of the fact that the highway crosses a
Dominion railway. In so far as the order authorizes
the highway to cross the railway it is, of course, a pro-
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per exercise of authority in relation to the Dominion 1913
railway; so also in so far as it casts upon the ];a
Dominion Company a part of the cost of works made Etecreic

. . . . Ramway Co.
necessary by the fact that its railway is there and in v,
so far also as it requires the approval of the bridge V'RZ'E?ZYE‘
by the engineer of the Commission. But the direction eﬁ?olié‘g;

that the Electric Company shall pay for the advantages %II;JYTE[E
it will gain from this change by reason of the fact vVancouves.
that it has under the law the right to use the highway p.gr 5.
in its altered condition is a direction which deals with  ——
a different subject-matter altogether. Indeed, it may
be noted that even if the order were an order directing
the construction of these bridges as a measure «of pub-
lic safety, the matter of the terms on which the local
railway is to be entitled to use them would just as
clearly be a matter exclusively of local interest out-
side the purview of the Dominion power relating to
railways.

The argument in support of the Dominion jurisdie-
tion is that the power to pass such legislation is neces-
sarily incidental to the power to make laws in rela-
tion to all matter comprised within the subject-matter
— Dominion railways.

This proposition is said to be established by certain
decisions of the Privy Council and of this court.
These decisions I shall consider in detail and at pre-
sent it is sufficient to say that there is no decision in-
volving the question of the extent or the existence of
any power in the Dominion (as incidental to its con-
trol of Dominion railways) to assess against a pro-
vincial railway company the cost of works made neces-
sary by the construction of a Dominion railway
across a municipal highway and there is no decision

8%
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1913 upon the question whether the Dominion has power
Ea to assess the cost of works constructed by a muniei-
RELECTI;I%O pality against a provincial railway company benefited
AILWA . .
o, by such works merely because such works are so situ-
Vv, AN B ated with reference to a Dominion railway that the
AND NavI- municipality must get the leave of Dominion for
a¢atioNn Co. . .
Anp THE executing them.

CITY OF .
Vascouver.  The provisions of the B.N.A. Act with which we

Duff J. are immediately concerned are sections 91(29) and
T 92(10). ‘ ;

By these provisions local railways wholly within
the limits of a single province and not declared to be
for the general advantage of Canada come within the
exclusive legislative jurisdiction of the province.
That does not mean, of course, that such railways in
respect of matters which are not properly compre-
hended within the subject-matter of railways, but
which really fall within Dominion jurisdiction under
some other head of section 91 are exempt from the
authority of the Parliament of Canada. If a provin-
cial railway company is about to make a negotiable in-
strument or to deal with a bank, it must do so subject
to the Dominion law relating to negotiable instru-
ments and banking. Such railways as railways, how-
ever (in respect, that is to say, of all matters that are
subject-matter of “railway legislation strictly so
called”), so long as the Dominion does not assume
jurisdiction in the manner provided for by the Act,
are primarily under the exclusive jurisdiction of the
local legislatures. The works and undertakings

dealt with by these sections are as Lord Atkinson
explains in COity of Monireal v. Montreal Street
Railway Co.(1), “physical things, not services”;

(1) [19121 A.C. 333.
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and they are things of a special character. Rail- 1913
ways, telegraph lines and like works from the prac-- ;&
tical point of view must for some purposes be re- Frrcreic
_ L ; Rammway Co.
garded as entireties, and the law recognizes that by o.
treating them so in many instances. The “Britis'hV'Rz'H‘?VIXYE'
North America Act” seems to treat them so in these A Nav

provisions as subjects of legislative jurisdiction. The AND THE
> . . CiTy OF
framers of the Act recognized that the national in- Vawcoovez.

terest might require the taking over of local works .z ;.
by the Dominion and the Act provides for that, but ——
the Dominion, when it assumes jurisdiction, must
assume jurisdiction of the work or undertaking as a

whole. Primarily then the effect of the provisions of

the Act with regard to a railway which is local in the

sense mentioned is that, in its character of railway, it

is “as an integer,” to use Lord Watson’s phrase in
Redfield v. Corporation of Wickham (1), under the
exclusive control of the province until the Dominion
assumes jurisdiction in the manner provided for.

After that it passes in the same character under the
exclusive jurisdiction of the Dominion.

In Canadian Pacific Railway Co. v. Parish of Notre
Dame de Bonsecours(2), speaking of the extent of the
control over Dominion railways committed to Domin-
" ion by these provisions, at page 8372 Lord Watson says:

Accordingly, the Parliament of Canada has, in the opinion of their
Lordships, exclusive right to preseribe regulations for the construction,
repair, and alteration of the railway, and for its management, and
to dictate t¢he constitution and powers of the company; * * *
It was obviously in the contemplation of the Aet of 1867 that the
“railway legislation,” strictly so called, applicable to those lines which

were placed under its charge should belong to the Dominion Par-
liament. ‘

It cannot, I think, be doubted that, primarily, the
jurisdiction committed to the province by these pro-

(1) 13 App. Cas 467, at p. 477. (2) [1899] A.C. 367.
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visions in regard to local railways is as extensive as
the jurisdiction thus described. And the -considera-
tions I have already referred to appear to me to be
quite sufficient to shew that the order in its applica-
tion to the=Electric Company is an order in relation to
a matter falling strictly within the subject of “local

‘'works and undertakings” assigned to the province by

section 92 (10).

It cannot, therefore, be and is not contended that
the order appealed from in so far as it professes to
levy a contribution upon the Electric Company is

legislation falling strictly within any of the classes specially enum-
erated in section 91

in the sense in which those words are used by Lord
Herschell in the Fisheries Case(1), at page 715.

It is perhaps unnecessary to observe in passing
that the order obviously cannot be sustained as made
in exercise of the Dominion power of taxation.

It is contended, however, and this is, no doubt, the
ground upon which this order must be sustained, if it
can be sustained at all, that there is vested in the
Dominion Parliament in addition to its authority to
enact railway legislation strictly so called in relation
to the subject of Dominion railways a power to pass
laws which though not legislation of that character
would be suitable ancillary provisions to a Dominion
railway law; and it is further contended that such
ancillary legislation may be legislation relating to a
provincial railway and of such a character that from
a provincial point.of view it would properly be de-
seribed as “railway legislation strictly so called.” I
do-not think it is necessary for the purpose of this
appeal to pass upon the question whether such legisla-

(1) [18981 A.C. 700.
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tion is competent to the Dominion, without a formal 1913

——
assumption by the Dominion of exclusive jurisdiction B.C.
over the provincial railway in the manner provided for oo™ |
‘ . e . . . o
by the Act. 'Thexje is no doubt something to be said V.V B
for the opposite view. RAILWAY
AND NAvI-

Where by reason of the relative physical situation gairox Co.
of a Dominion railway and a provincial railway or & *o&
other circumstances legislation strictly relating to the Varcouves.
Dominion railway in its operation necessarily and in- Duft J.
cidentally affects a provincial railway it may be
assumed that the Dominjon legislation would be un-
objectionable from the constitutional point of view.
But once you pass beyond that and admit there is (in
the absence of an assumption of complete jurisdiction)
vested in the Dominion authority to pass legislation
which relates to a provincial railway as such or to a
provincial railway company as railway company, and
which, admittedly is not legislation relating strictly to
a Dominion railway you are obviously in difficulties
. in assigning limits to the jurisdiction.

If the proposed action of the Dominion respecting
the provincial line appears to the provincial legisla-
ture or the provincial body charged generally with
administrative responsibility in relation to the pro-
vinecial line in the honest exercise of its judgment to
be so impracticable in a business sense or so incom-
patible with the objects of the undertaking that it
ought not to be agreed to, it does not seem wholly
extravagant to say that from the provincial point of
view it would be unreasonable to force the proposal
upon the province against its will; in other words,
that from the provincial point of view on any such
question of reasonableness the province is the final
judge.
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Then, if the necessities of the case from the Domin-
ion point of view require that the Dominion view shall
prevail against the provincial, the question may be
asked —Have we not reached the stage at which the
Act contemplates the assumption by the Dominion of
complete jurisdiction ?.

The other alternatives are that the Dominion is in
all cases the final judge of the necessity of its own in-
tervention — an alternative which, I think, is nega-
tived by the decision of the Privy Council in the City
of Monireal v. Montreal Street Railway Co.(1); or
that when such a conflict arises it rests with the courts

‘in each case to determine whether the particular en-
. actment in so far as it relates to the provincial rail-

way or the provincial railway company is one that is
so essential to the effective exercise of Dominion
legislative authority relating to Dominion railways
(under the provisions quoted above) that power to
pass it must be taken to have been conferred by the
grant of that authority. I assume for the purpose of .
deciding the question before us that in some degree
some such power is comprehended within that auth-
ority; limited by the necessity above indicated of the
existence of which, when it is disputed, the courts
must in the last resort be the judges.

In this view then in every case in which a conflict
does arise the point for determination must be whether
there exists such a necessity for the power to pass the
particular enactment in question as essential to the
effective exercise of the Dominion authority as to
justify the inference that the power has been con-
terred. The City of Montreal v. The Monireal Street
Railway Co.(1), at pages 342-345.

(1) [1912] A.C. 333.
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I do not think the order before us satisfies this 1913

test. . . B.C.
In applying this test one should not lose sight of _ELEcreic
. . . L. Rarrway Co.
the fact that there is no case in which a Dominion en- ?,

actment professing to control a provincial railway or R‘ZI:;J;’YE

a provincial railway company as such has been sus- Gillll’oié‘g;_
tained as a valid exercise of the ancillary power now AND THE
contended for. There is only one case in which such Vggmgx
an enactment has been considered and in that case p ¢
(City of Montreal v. Montreal Street Railway Co.(1)) —
the Dominion legislation was held to be ultra vires.

It may further be observed that—if we except cases
dealing with matters that have been considered to
fall primd facie within item 13 of section 92, (“pro-
perty and civil rights”) or item 16 of section 92,
(matters mere local or private within the province)—
I do not think there is any case in which it has been
held that legislation by the Dominion (which was ad-
mittedly in relation to a matter not falling strictly
within the enumerated subjects of section 91 and
which at the same time admittedly related to a matter
falling within one of the enumerated subjects of sec-
tion 92) was legislation which could validly be en-
acted as ancillary to the exercise of the powers con-
ferred by section 91. It has, of course, been pointed
out frequently that you cannot proceed a step in such
matters as bankruptey and banking without directly
altering the general law relating to property and civil
rights; and matters which from a provincial point of
view are “merely local and private” may, from the
Dominion point of view, cease to be so and assume
Dominion importance by reason of their relation to
matters which have become subjects of legislation
under section 91.

(1) [19121] A.C. 333.
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On the other hand, in the argument on the Fish-
eries Case(1), Lord Watson said :—

If you except the liquor question, and I do not wish to re-open dis-
cussion about that with regard to the cases at the present moment,
because some parts of them are not emtirely satisfactory to my own
mind, and I have a difficulty in reconeciling them; but, apart from
that, there is no warrant for saying that both may act effectively,
except in this case there is one exception, the general law of the pro-
vince relating to property and civil rights is subject-matter of legis-
lation by the provineial legislature; and that general law, applicable
to property and civil rights, governs a great many eases in which by
seation 91 exclusive power is given to the Dominion Government; but
until that legislation is enacted the general law rules. Bankruptey
is an illustration.

I am not quoting this observation of Lord Watson’s
(made arguendo) as an authority on the construction
of section 91. I quote it merely as a statement of fact
shewing the state of the decisions in 1898, the year in
which the observation was made.

I wish to emphasize the fact that up to the present -
time the only cases in which the courts have sustained
the attempt on the part of the Dominion to exercise an
ancillary overriding power have been cases in which the
legislation regarded from the provincial point of view
would be considered to be legislation dealing with a
subject-matter falling within the classes of subjects in-
cluded in No. 13 or No. 16 of section 92 ; and to suggest
that when it is proposed to exercise such a paramount
subsidiary power in relation to matters clearly falling
within other classes specifically mentioned in that see-
tion great care ought to be observed in order to ascer-
tain whether the Dominion has really been invested
with the authority it claims to possess.

I venture to think with great respect that the
point of view from which those two sections ought to
be regarded is indicated in the following-passage in

(1) [1898] A.C. 700.
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the judgment of the Judicial Committee in Citizens’ 1913
S’

Insurance Co. v. Parsons (1), pp. 108 and 109 :— B.C.
ELECTRIC

It is obvious that in some cases where this apparent conflict exists, RAILWAY Co.

the legislature could not have intended that the powers excluswelyv V. A x E.

assigned to the provincial legislature should be absorbed in those Rarrway

glven to the Dominion Parliament. Take as one instance the subject AND NAvI-

“marriage and divorce,” contained in the enumeration of subjects in GATION Co.

section 91; it is evident that solemnization of marriage would come ‘%1:,11? YT];[E

within this general deseription; yet “solemnization of marriage in the v, xoouven.

province” is enumerated among the classes of subjects in section 92,

and no one can doubt, notwithstanding the general language of sec- Duff J.

tion 91, that this subject is still within the exelusive authority of -

the legislatures of the provinces. So “the raising of money by any

mode or system of taxation” is enumerated among the classes of sub-

jects in section 91; but, though the description is sufficiently large

and general to include “direct taxation within the province, in order

to the raising of a revenue for provincial purposes,” assigned to the

provincial legislatures by section 92, it obviously could not have been

intended that, in this instance also, the general power should override

the particular one. With regard to certain classes of subjects, there-

fore, generally described in section 91, legislative power may reside

as to some matters falling within the general deseription of these

subjects in the legislatures of the provinces. In these cases it is the

duty of the courts, however difficult it may be, to ascertain in what

degree, and to what extent, authority to deal with matters falling

within these classes of subjects exisis in each legislature, and to

define in the particular case before them the limits of their respective

powers. It could not have been the intention that a conflict should

exist; and, in order to prevent such a result, the two sections must be

read together, and the langnage of one interpreted, and, where neces-

sary, modified, by that of the other. In this way it may, in most

cases, be found possible to arrive at a reasonable and practicable con-

struction of the language of the sections, so as to reconcile the re-

spective powers they contain, and give effect to all of them. In

performing this difficult duty, it will be a wise course for those on

whom it is thrown, to decide each case which arises as best they can,

without entering miore largely upon an interpretation of the statute

than is necessary for the decision of the particular question in hand.

Since the decision in the Parsons Case(l) the
necessity of attending to the provisions of section 92 in
ascertaining the limits of the enumerated powers con-
ferred by section 91, has been illustrated in the follow-

(1) 7 App. Cas. 96.
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1913 ing cases: In Cunningham v. Tomey Homma (1), it was
—

po  Decessary to consider the scope of the Dominion auth-
Erecteic  ority in relation to “Aliens and naturalization” in its
RarLway Co. . . cips
vy e bearing upon matters falling within the first of the
Ramway articles of section 92 which invests the provinces with
WAY p
AND NAVI- vy i 3 i i
oamon o, exclusive authority over the constitution of the pro-

%ND tEE vincial governments “notwithstanding anything in
UITY OF . . '
Vaxcouver., this Act.” In City of Montreal v. Monitreal Street

Dat g, RB@ilway Oo.(2), already referred to, the Dominion

authority relating to’ Dominion railways had to be
interpreted in its bearing upon the subject of pro-
vincial railways. In the Marriage Reference Case(3),
the limits of Dominion authority in relation to “Mar-
riage and Divorce” had to be considered with refer-
ence to the jurisdiction conferred upon the provinces
in relation to “The solemnization of Marriage.” In
Canadian Pacific Railway Co.v. Parish of Notre Dame
de Bonsecours(4), Lord Watson pointed out that the
exclusive character of the Dominion authority over a
Dominion railway, qud railway, does not exclude the
power of the province to subject that part of it lying
within the boundaries of the province to provincial
taxation.

In the matter of railways the Imperial Legislature
while conferring exclusive jurisdiction upon the Do-
minion in respect of certain classes of railways has, in
the same breath, so to speak, declared that exclusive
jurisdiction with respect to local railways is vested in
the province. It seems to be pre-eminently a case
(especially in view of the power conferred upon the
Dominion by pursuing the course prescribed by the
Act to assume complete jurisdietion over local works
and undertakings) in which for interpreting and de-

(1) [1903] A.C. 151. (3) [1912] A.C. 880.
(2) [1912] A.C. 333. (4) [1899] A.C. 367.
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fining the scope of the Dominion authority reference 1913
—
should be had to the terms in which authority in re- pg

spect of rail i i FELECTRIO
p 3:1 ways is conferred upon the provmcie. Ramway Co.
Assuming, therefore, that there may be circum- o

V. V. anp E.
stances in which the Dominion possesses an overriding Ramway

AND Navr-
ancillary jurisdiction to legislate for a provincial rail- ;- "o
way as such, it is necessary —in determining the AND THE

scope of the ancillary power and whether in any par- V&ggvgfm
ticular instance the circumstances have arisen which g J.
justify the exercise of it, — to decide that question in  —
light of the facts that plenary legislative jurisdiction
respecting the provincial railway has been specifically
conferred upon the province; and that from the pro-
vincial point of view it is the province which was in-
tended to be the final judge as to the desirability of
any proposed legislation relating to the provincial rail- -
way.

It is to be noted that unity of control in respect of
the management of the provincial railway and the
constitution and powers of the company qud railway
company is not less important than unity of control in
respect of the construction, alteration and repair of
the railway itself. In the case of a street railway,
for example, such matters as the control of rates, the
compensation by way of division of receipts or other-
wise to be paid by the company to the municipality or
the province for the enjoyment of its privileges; the
mutual rights and obligations of the company and the
municipality in respect of the use, construction, main-
tenance and. repair of highways and the incidence as
between the company and the municipality of the cost
of works required for the protection of the public; all
these matters one would expect to find assigned as sub-
jects of legislative jurisdiction to the same legislative
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authority. See City of Toronto v. Bell Telephone Co.
(1), at pages 57 and 59.

In considering whether the order under appeal can
be sustained as made in exercise of some ancillary
power vested in the Dominion I wish to emphasize
these features of the particular question before us.
1st. It seems to me to be quite clear that the Domin-
ion would have no power to compel the municipality to
do the specific things authorized by this order.

The Dominion authority might (what has not been
done in this instance) determine that considerations
of public safety arising out of the presence of the
Dominion railway required that after a given date the
highways in question and the Dominion railway should
no longer cross each other by level crossings. The
Dominion authority might also determine that in the
event of the highways being carried over the railway
by viaducts a stated portion of the cost should be
borne by the Dominion company. But the question
whether on the one hand the municipality should
undertake the works necessary to carry the highway
over the railway under the conditions laid down by the
Dominion authority or whether in the alternative the

" highways should be closed would be a purely local

question the determination of which is committed ab-
solutely to the provincial authorities, that is to say, to
the provincial legislature in the last resort, and it is
impossible to see on what ground it can be pretended
that the Dominion could be concerned in such a ques-
tion as a matter affecting its control of Dominion
rajlways. Assume, for example, that the ratepayers of
Vancouver had refused to give the sanction of their
approval to the scheme proposed by the Municipal

(1) [19051 A.C. 52.
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Council. While the Dominion might stop the highway 1913
traffic over the Dominion railway until appropriate EE
arrangements should be made I do mot suppose it FErecrric
. . . Ramway Co.
would be contended that it could force the munici- o.
pality, against the express provisions of the provincial V'Rz}fVIXYE'

law governing the municipality as such, to construct Gf;?olg‘“g;

the bridges in question. * If in the local interest it were axp rmE
necessary that the bridges should be constructed then Vf;ﬁffm‘éig
it is entirely in the hands of the provincial legislature Duft J.
in the last resort to compel the muncipality to act. —
So with regard to the Electric Company. The provin-
cial authorities (in the last resort the provincial legis-
lature) have full power to compel the Eleciric Com-
pany to act reasonably in relation to all interests
concerned.

2nd. No Dominion interest is concerned in the pro-
vision of the order to which exception is taken.

I do not repeat what I have already said upon the
point that the subject-matter the Board is dealing with
in the order against the Electric Company is the sub-
ject of the reciprocal rights and obligations of the
municipality and the Electric Company in respect of
the use of the municipal highways. In respect of the
construction of these bridges, the separation of grades
having been decided upon, the only matters of Domin-
ion concern from the point of view of the Domin-
fon in exercising control of Dominion railways are
these;—the convenience of the bridge in relation to
the working of the railway; the sufficiency of the
bridge for the support of the highway traffic which
may concern the safety of the public in relation to the
railway as well as the safety of the railway; and the
proportion of the cost of construction and mainten-
ance which ought to be contributed by the Dominion
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company as being an expenditure necessitated by the
presence of the railway.

These matters being disposed of what Dominion
interest remains to be provided for ? In determining
the proportion of cost to be assessed against the Do-
minion Company the Dominion authority may, of
course, properly consider the fact that the bridges are
to be used by a provincial railway in pursuit of a pre-
sumably profitable business; but that proportion being
fixed how can the exercise of authority over Dominion
railways be affected by the distribution of cost as
between the municipality and the Electric Com-
pany ? What necessity can there be for interposition
in such matters by the Dominion railway authority ?

One more relevant consideration appears to be as
indicated in the judgment in City of Montreal v. Mon-
treal Street Railway Co.(1), that the matter of the
reciprocal rights and obligations of the Electric Com-
pany and the munmicipality is esentially a local and
not a Dominion matter. The equities as between these
local bodies in respect of the incidence of the cost
of these viaducts cannot be fairly appraised without
regard to their mutual obligations in respect of other
matters; their relations must in any adequate view
of them for the purpose of adjusting such equities be
looked at as a whole. It is the local legislature or the
appropriate local administrative body, which can best
deal with these relations in their entirety. It must be
observed that the power contended for is a paramount
power and if this order is valid there could be no con-
stitutional objection to a like order in face of express
legislative enactment by the province to the contrary.
I conclude that, if the point were to be determined on

(1) [1912] A.C. 333.
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principle, apart from decided cases, the possession by 1913
the Dominion of the authority contended for is not BC.
essential to enable the Dominion to exercise its powers REII}JE;S%O.
in relation to Dominion railways. —_— AND E.
I come now to the decisions. The proposition said Ramway
to be established by them is this :—ancillary authority oo Navr.

caTION Co.
is committed to the Dominion in relation to Dominion AN THE

railways to adjust the burden of the cost of any work Vﬁvlggvgiﬁ
authorized or required by the Dominion railway Dug J.
authority in connection with the construction oropera-
tion of a Dominion railway among the persons, com-
panies, and municipalities “interested in” or “affected
by”” such work. That is the formula which is said to be
deducible from the decided cases. The formula leaves
something to be desired in point of precision. Nobody
disputes, of course, that there must be some limit upon
this power which is ascribed to the Dominion as inci-
dental to its authority respecting railways. The ex-
pressions “interested in” and “affected by” seem alto-
gether too vague to furnish a reliable test for deter-
mining that limit. Then who is to decide the question
whether a given person or company is “interested in”
or “affected by” a given work ? The suggestion ap-
pears to be that the question is to be determined
finally as a question of fact by the Dominion railway
authority. But in the absence of some governing prin-
ciple by which the railway authority is to be guided it
seems that in this view the whole matter is left at large
and that the formula is worthless. 'The limit of the
overriding jurisdiction of the Dominion in respect of
a provincial railway as such cannot finally depend
upon the view of a Dominion railway authority as to
what in the particular circumstances is reasonable or
equitable.

9
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When the cases relied upon are examined it seems
to be perfectly plain that no such principle, if principle
it can be called, is established by them. The three cases
cited are: City of Toronto v. Grand Trunk Railway
Co.(1) ; The Carleton County Case(2), and the City of
Toronto v. Canadian Pacific Railway Co.(3). The first
observation to be made upon these cases is that in none
of them did any question arise as to the existence or
the limits of an overriding jurisdiction in the Dominion
in res$pect of provincial railways. In none of them was
a provincial railway company concerned. There are
some observations in the judgments delivered in the
first and second cases (which were decisions of this
court) of a very general ch=aracfer; but those observa-
tions in so far as they are material must be taken to
have been superseded by the judgment of Lord Atkin-
son speaking on behalf of the Privy Council in the
City of Montreal v. The Montreal Street Railway Co.
(4). 'The decision of the City of Toronto v. Canadian
Pacific Railway Co.(3) was a decision of the Privy
Council. The dispute was a dispute between the
municipality of Toronto and the Canadian Pacific
Railway Co. The municipality had applied to the
Railway Committee of the Privy Council for an order
requiring the Canadian Pacific Railway Company to
erect gates and keep a watchman at a place where the
railway crossed one of the municipal streets, and as a
measure of public safety the order was made; part
of the cost of maintenance being assessed upon the
municipality. After paying the contribution as direc-
ted for several years, the municipality disputed the
authority of the Railway Committee in respect of that

(1) 37 Can.S.C.R.232. (3) [1908] A.C. 54.
(2) 41 Can, S.C.R, 552, (4) [1912] A.C. 333.
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part of the order. Before the Privy Council the order 1913
~ was impeached as an interference with the matter of EE

civil rights in the province, and it was sustained. Errorric
Ratoway Co.

With regard to this decision it may be :0'bserved:V' V. oo -
1st. That the application to the Railway Committee Ramway
was made by the municipality. As having control of Gﬂi’oﬁ“%;.
highways the municipality would be certainly acting %}E’Yﬂgﬁ
within its powers in requesting the Railway Commit- Vancouves.
tee to take action to compel the railway company to Duf J.
provide for the protection of the public and in sub-
mitting itself to such conditions as those imposed

upon it in that case.

2ndly. It is one thing to séy (where a highway
crosses a railway or a railway crosses a highway by a
level crossing), that it is within the jurisdiction of
the Dominion as ancillary to its authority to make
laws in relation to the railway to prescribe regulations
with regard to the use of that part of the highway
which is traversed by the railway with the object of
securing the common safety of the public and the
railway, or to require the municipality, consistently
with the law governing the powers of the munici-
pality, to concur with the railway company in taking
measures for such common safety so long as the high-
way is used by the public; it is another thing to say
that the grade of the highway being separated from
the grade of the railway, the highway being carried
over the railway, and all proper measures having been
taken to secure the sufficiency of the highway, to sup-
port the highway traffic — it is another thing to say
that in such circumstances it is within the province
of the Dominion to regulate the traffic on the highway
or to prescribe conditions (not aimed at the security

%%
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of the public in relation to the railway or of the
railway as affected by the presence of the highway),
under which any particular kind of traffic shall be
allowed to pass over it.

I cannot escape the conclusion that once the high-
way has been carried across the railway by means of
overhead bridges and all conditions have been ob-
served which the Dominion in the exercise of its dis-
cretion requires to be observed for securing the safety
and efficiency of railway operation as it is or may be
affected by the bridges and the safety of the public
in using the highway as affected by the presence of
the Dominion railway, then the matter of the regula-
tion of highway traffic and of the terms as to tolls or
otherwise upon which any particular class of traffic
ig permitted is purely a matter of local concern.

As to the position of the Electric Company I
will only add to what I have already said, a refer-
ence to'the fact that the agreement between the muni-
cipality and that company which, as I have already
mentioned, both parties were empowered to enter
into by an Act of the British Columbia Legisla-
ture, declares the terms and conditions upon which
the Rlectric Company is entitled to use the municipal
streets and the reciprocal obligations of the munici-
pality and the company respecting the grading, repair
and maintenance of those streets. There is also, as may
be observed, a provision according to which the muni-
cipality shares in the gross receipts of the company.
Their Lordships in the Privy Council, in passing upon
City of Toronto v. Canadian Pacific Railway Co.(1),
had not before them any question touching the power
of the Dominion with regard to a matter of a nature

(1) [1908] A.C. 54.
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so purely local as the rights of the electric company 1913
and the municipality inter se respecting the use of the ;(—;
municipal streets. Their Lordships treated the ques- ErEcIeICc
. Ratnway Co.

tion before them as a question of how far the ancillary . =

. - . . . . V. V. anp E.
powers of the Dominion in relation to railways might "R, rway
extend to matters which primd facie would fall within Gf;’;(}g“‘g;'
the heading “property and civil rights within the pro- Ao tu=n

vince.” I think their Lordships’ decision ought not to VAC;SEUlgIl;R

be treated as furnishing any principle governing the p 75

question which arises here. -
In applying their Lordships’ judgment to the de- -

termination of such a question it ought to be inter-

preted in the light of the subsequent judgment in the

City of Montreal v. Montreal Street Railway Co.(1)

and for the reasons already given upon the principles

established by that judgment I do not think the order

can be sustained.

There is another ground upon which the appeal
ought, in my judgment, to succeed. Section 6 of the
Act of 1909 is as follows :— '

6. The said Aet is amended by inserting the following section
immediately after section 238 thereof:—

238a. In any case where a railway is constructed after the pass-
ing of this Act, the company shall, at its own cost and expense (unless
and except as otherwise provided by agreement, approved of by the
Board, between the company and a municipal or other corporation or
person), provide, subject to the order of the Board, all protection,
safety and convenience for the public in respect of any crossing of a
highway by the railway.

I have mentioned that the order in question was
really made pursuant to leave given on the application
of the Dominion railway company to cross the high-
way with its two industrial tracks in 1910. The en-
actment above quoted seems, therefore, to apply to the
tracks laid down in 1910. On the evidence it is doubt-

(1) [1912] A.C. 383.
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ful whether the line built in 1909 was laid down before
or after the passing of the Act of that year.

I cannot read section 6 as having no application
to tracks such as those constructed in 1910. Each of
these tracks was literally a “railway”; and the term
“railway,” as defined by the interpretation section,
includes such tracks. I think the enactment referred
to applies to every “railway” in the broadest sense
constructed across a highway after the passing of the
Act.

The Board had, therefore, no power to assess
against the municipality or the Electric Company any
part of the cost of works made necessary in conse-
quence of the construction of the tracks of 1910; and
since it is obvious the Electric Company and the muni-
cipality are (as they were intended by the Board to
be) both charged by the order with part of the expen-
diture necessitated by the presencté of these tracks,

‘which included by the express terms of the order the

cost of depressing the tracks, I think the order can-
not be sustained.

ANGLIN J.—The appellant contests the validity of
an order of the Board of Railway Commissioners on
the grounds that (a) the “Railway Act” does not pur-
port to authorize it; and (b), if it does, Federal legis-
lation authorizing the making of such an order against
the appellant, a provincial railway company, is ulire
vires. . )

On the latter point the case is, I think, concluded
against the appellant by such authorities as the City
of Toronto v. Canadian Pacific Railway Co.(1) ; Cana-
dian Pacific Railway Co. v. Parish of Notre Dame de

(1) [1908] A.C. 54.
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Bonsecours (1) ; City of Toronto v. Grand Trunk Rail- 1913
way Co.(2) ; County of Carleton v. City of Ottawa(3), ;g
and Re Canadian Pacific Railway Co. and The County _ELECTRIC

York(4 £ 9 RarLway Co.
of York(4), at page 72. V.V.iNDE.

On the former point I think it clear, apart from Ramway
any difficulty presented by section 238¢, enacted in Gﬁ?oﬁ‘“’é;,
1909, that Parliament intended by sections 8(a), 59 &2 "on
and 237 and 238 (as amended by 9 Edw. VII. ch. 82) Vaxcouver.
of the “Railway Act” (R.S.C. 1906, ch. 37) to confer AHEE J.
jurisdiction on the Railway Board to determine who =~
are “interested persons” and shall contribute as such
to the cost of crossing-works and to distribute amongst

them the burden of such cost.

When before the Board, the present appellant did
not invoke or direct attention to section 238a, and
the hearing would appear to have proceeded on the as-
sumption that that provision did not apply. Nor was
leave to appeal to this court granted in respect of any
point which arises under it.

Although it would seem that two side-lines of the -
Vancouver, Victoria and Eastern Railway, crossed by
one or both of the bridges in question, were constructed
after the enactment of section 238a, there is no evi-
dence that the main line of that railway was not built
before section 238a was enacted. There are state-
ments in the record which indicate that it was; and,
nothing appearing to the contrary, this appeal should,
I think, be dealt with on that assumption.

The crossing of the highway by the main line of the
Vancouver, Victoria and Eastern Railway prior to the
enactment of section 238a would give the Board juris-
diction to order the appellant company to bear a

(1) [1899] A.C. 367. (3) 41 Can.S.C.R. 552.
(2) 87 Can.S.CR.232. (4) 25 Ont. App. R. 65.
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1913 portion of the cost of the crossing-works, and there is
;5_ nothing to warrant an inference that the protection of
ngﬂv(;g% )2 bridge-crossing was not rendered necessary by, and
o ordered on account of, the traffic on the main line of
VRZﬁv?XYE' the railway. Neither is there anything to"shew that
Gﬂ?oﬁmgo the amount which the appellant will be required to
aNp THE pay is any greater by reason of the existence of the
Vf;ggwf,’ix_ two side-lines subsequently built (if, indeed, such an
Ang_li; 5. increase would warrant interference with the order on
——  jurisdictional grounds) ; and I know of no reason why
anything should be assumed in favour of the appel-
lant which might adversely affect the jurisdiction of

the Board.
"~ The appeal, in my opinion, fails and should be dis-

—missed with costs.

BroprURr J. (dissenting) agreed with Duff J.

Solicitors for the appellants: McPhillips & Wood.

Solicitors for the respondents, the V. V. and E. Rway.
Co.: MacNeill, Bird, MacDonald & Bayfield.

Solicitor for the respondent, the City of Vancouver:
John G. Hay. '
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ON APPEAL FROM THE COURT OF KING’S BENCH, APPEAL
SIDE, PROVINCE OF QUEBEC.

Watercourses—Driving timber—“Damages resulting”—Reparation—
Riparian rights—Construction of statute—Arts. 7298, 7349 R.8.Q.
(1909 ) —Servitude—Injury caused by independent contractor—
Liabtlity of owner of timber.

The privilege of transmitting timber down watercourses in the Pro-
vinee of Quebec given by article 7298 of the Revised Statutes of
Quebee, 1909, is not granted in derogation of the obligation im-
posed upon those making use of watercourses for such purposes
to make reparation for damages resulting therefrom by article
7349 (2) of the Revised Statutes of Quebec. The effect of the
articles is that persons who avail themselves of the privilege
thereby conferred are obliged fo compensate riparian owners for
all damages which result from the exercise of that right exeept 1n
regard to such as cannot be avoided by the exercise of reasonable
care and skill and those in respect of which the riparian pro-
prietor himself may have contributed, or which have been occa-
sioned by his own fault. Tourwville v. Rifchie (21 R.L. 110) re-
ferred to. '

The judgment appealed from was reversed, Davies and Anglin JJ.
dissenting. .

Per Davies and Anglin JJ., dissenting.—The evidence shewed that the
damages complained of were caused by the fault of a bond fide
independent contractor and, consequently, the owner of the timber
which was being driven down the watercourse in question was
not responsible for them.

(NOTE.—L‘ea.VB to appeal to the Privy Couneil was granted on
15th July, 1913.)

*PRESENT :—Davies, Idington, Duff, Anglin and Brodeur JJ.
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132 APPEAL from the judgment of the Court of King’s
DUl;f)NT Bench, appeal side, reversing the judgment of Cimon
Fraser. dJ., at the trial in the Superior Court for the District

T of Kamouraska, and dismissing the plaintiff’s action

with costs.
The questions in issue on the present appeal are

stated in the judgments now reported.

T. Chase-Casgrain K.C. and Stein K.C. for the
appellant. .

G. G. Stuart K.C. and Cannon K.C. for the re-
spondents.

Davies J. (dissenting).—This is an action for
damages caused by the negligent driving of logs by the
defendants down the River Cabano. The appeliant
was a mill owner carrying on his business on the
river banks, and the damages were sustained by the
damming back of the water upon his lands caused
by a jam of the logs of the defendants just below ap-
pellant’s mills. This damage, it was alleged, was en-
tirely owing to the negligence of respondents who, on
the other hand, while denying any liability, contended
that appellant’s own negligence was largely respon-
sible for the damages he sustained. The gist of the
action is negligence causing or contributing to the
damages and, if I was able to hold the defendants
liable at all, I would concur in the distribution of the
damages in the way and to the amounts respectively
proposed by Cross J. in the court of appeal.

One main defence set up by the defendants, re-
spondents, was that plaintiff’s own negligence was the
cause of the entire damage, but whether this was so
or not need not necessarily be determined because
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the driving of the logs was not carried out or done 1913
by the defendants or any of them, but by one Guérette, Dostont
an experienced driver, with whom a contract for the FB:SER.
driving of the logs had been entered into either by the p 2=
Cabano Log Driving Association, or by its individual —
members, who were the owners of the logs and the de-
fendants herein. The defendants, respondents, dis-
claimed having had any right of control or of having
actually exercised any control over the work or driving
operations of Guérette.

The question, therefore, was fairly presented. Was
Gusérette, in the carrying out of these log driving oper-
ations, when the damages occurred, a bond fide inde-
pendent contractor? After a careful examination of
the evidence given at the trial, T have reached the con-
clusion that he was, and that the defendants neither
exercised nor claimed the right to exercise any control
over his actions or operations. The contract was en-
tered into with him by Mr. Fraser acting for himself
and his co-partners in the Association, they being the
owners of the logs and on behalf of the association as
such. Whether the association had the corporate capa-
city to enter into the contract to drive the logs is be-
side the matter because, if it had not, the contract was
made by Fraser with Guérette on behalf of himself and
the log owners personally. I do not think, therefore,
that these log owners are responsible for the negli-
gence, if there was any, of Guérette in driving the logs.

I agree with the judgment of the appeal court of
Quebec as stated in the opinion of Chief Justice
Archambeault on this ground, and do not, therefore,
find it necessary to discuss any other grounds on which
that judgment was sustainable.

The appeal should be dismissed.

10%
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IpiNgTON J.—The respondents and others owned
timber intended to be floated down Cabano River and
same was driven down said river doing damage to the
property of appellant who was the owner of a mill and
dam on said stream and property on each side of it
at the place in question.

The respondents were found liable by the learned
trial judge, but the court of appeal reversed this judg-
ment on the ground that the work was done by an inde-
pendent contractor and that he, as alleged, having
same right as any one else by virtue of a section in the
Revised Statutes of Quebec, 1909, to which I will refer
later, was the party liable if any one.

The circumstances are very peculiar.

These owners of timber to be floated had them-
selves formed into a corporation known as “The Ca-
bano Logs Driving Association” with powers for im-
proving the river, but no power to drive logs therein
or enter upon such a business.

One of the respondents says he bought from the
association, for one Guérette, the job of driving said
logs at so much per thousand feet.

1t seems quite clear in law such a contract, being
ultra vires the corporation, could give thereby no legal
rights to any one. '

Guérette, who claims to have become their con-
tractor, could not sue them.

That contract cannot, so far as I see, be relied
upon as in law a contract independent or otherwise.

The consequence seems to be that the respondents,
who in fact seem to have managed the whole business,
must be looked upon asthose who caused the logs to be
floated and driven.

In law they had a right to have stopped Guérette
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at any time, for by law he could not in such circum-
stances set up his alleged contract. '

It may be that had he under such error done work
at the instance of respondents he might have been able
to recover some compensation for such work as he
might have done, but he certainly could not have re-
lied upon this contract.

Nor could he have sued for damages had he been
dismissed from his employment.

I fail to see how this sort of alleged contract can
be set up as an independent contract over which re-
spondents had no control.

And to shield the employer by virtue of an inde-
pendent contract he must not only shew he by the
contract was or became powerless to interfere, but also
where there is or may be risk of danger or injury to
others as, for example, upon a public highway he must
be able to. shew that he has by his contract or other-
wise taken care to guard against such danger or in-
jury. How can he in such a case rest on an absolutely
void contract?

Again, it is alleged that under article 7298, either
the respondents or Guérette had a perfect right to
drive logs down the river in question and neither were
responsible for damages unless by way of neghgence
in the driving and any such negligence as is apparent
was that of Guérette and not respondents.

Passing the question of an employer without con-
tract to shield him, as I have already indicated was the
position of respondents, let us see how this legislation
came to be in the singular position it is and how it is
found in the revised statutes in the somewhat isolated
position it is — and what the legal effect thereof is.

The construction put by this court on the Code and
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1913 result in law in the case of Tanguay v. Canadian Elec-
At

Dumont Iric Light Co.(1) seems to take away any right in such
¥r :QEB_ a stream as this, only available at times of freshets for
Idington J. driving timber, save such as a statute may have given.
— In fact the case has turned in the courts below
upon statutory rights parties may have in such case.
The history of this legislation may, for practical
purposes herein, begin with 20 Vict. ch. 40, sec. 2, of

which the first two sub-sections are as follows :—

II. 1. No person shall enter upon or pass over the land of another,
without permission of the owner or his representative, upon pain of
incurring a fine of not less than five, nor more than thirty shillings,
excepting, however, any person in the discharge of any of the duties.
imposed by law;

2. It shall be lawful, nevertheless, to make use of any navigable
river or watercourse, and the banks thereof, for the conveyance of all
kinds of lumber, and for the passage of all boats, ferries and eances,
subject to the charge of repairing, as soon as possible, all damages
resulting from the enjoyment of such right, and all fences, drains or
ditches which may have been so damaged.

This passed into the Consolidated Statutes of Que-
bec, (chap. 26,) with an amendment of the first two
lines of sub-section 2, to read as follows instead of as

above :-—

2, It shall be lawful, nevertheless, to make use of any navigable
or floatable river or watercourse, and the banks thereof, for the con-
veyance of all kinds of Iumber,

otherwise the statute was as first enacted.

Again, these sub-sections passed into the Revised
Statutes of 1888, as article 5551, slightly varied and
improved, but not departing in any essential from the
two features of legislative concession of right to pass:
over property of others and the indemnification for-
all damages resulting from the exercise of that right
80 given.

(1) 40 Can. SCR. L.
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The question is now raised whether or not this
simple, just and comprehensive state of the law has
been entirely changed by section 7298 in the Revised
Statutes, 1909, which reads as follows:—

7298. Subject to the provisions of this sub-section, any person,
firm or company may, during the spring, summer and autumn
freshets, float and transmit timber, rafts and craft down all rivers,
lakes, ponds, streams, and creeks in this province.

The history of it seems to be this, that, in the Re-
vised Statutes of 1888, art. 2972, under the caption of
“Toll-bridges,” were embodied provisions for the pro-
tection of these bridges.

Then, in 1890, these bridges apparently needing
further legislative protection, 53 Vict. ch. 37 expressly
enacted that sections therein should be added to said
section next after sub-section 3 thereof. There
were thus added sub-sections (@) and (b) clearly rele-
vant to these bridges and nothing else but their pro-
tection.

The next session 54 Vict. ch. 25 was passed, where-
by sub-section (¢) was expressly added to same sec-
tion 2972, and, as if relating to same law, a number of
sub-sections designated (d), (e), ete., follow under
different headings.

Of these, this sub-section (d) reads as follows:—

2972 (d). Subject to the provisions of this law, any person, firm

or company is allowed, during the Spring, Summer and Autumn
freshets, to float and transmit timber, rafts and crafts down all
rivers, streams and creeks in this province.

This clearly is the section which was intended to
be and should have been inserted in the Revised Sta-
tutes where it could by relation to the context be
given an intelligible meaning.

As it read originally, using the words “subject to
the provisions of this law,” it was intelligible, either
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as relative to the whole Act then being passed, or in
the larger sense if read as part of the Revised Statutes
which were to stand amended by those sections; num-
bered as if part of the Revised Statutes. ,

It is now made to read as if subject to the section
itself, but if we pay heed to the divisions of this revi-
sion of the statutes we find “section” is used as a sub-
title designating a group of sections.

I must say this sub-section which has become so
important in this case does not seem exactly in proper
place where it is put, yet I cannot say it has been
clearly misplaced, for it never seemed appropriately
placed. Bearing in mind the history I have given of it
and that it seemed as if a corrective of what had pre-
ceded it in legislative history, but to be read as if in
harmony with the rest of the Revised Statutes of
1888, can I say it was intended to repeal the law as
expressed in art. 55651 of said Revised Statutes? '

If not, was it so repugnant to any part thereof as
by implication to repeal any part of it ? I think not.

Then, does it confer any new right or is it merely a
declaratory enactment to remove doubts in some one’s
mind relative to the extent of the operative effect of
art, 5551 ? '

Counsel could not suggest why it was passed.

Inasmuch as art. 7349, of the revision of 1909, ap-
pears therein repeating the law of which I outlined the
history above from 20 Vict. (1857,) down to then, it
clearly was not the intention to repeal the law which
with amendments from time to time had remained
substantially the same for half a century.

Indeed, the like legislation had existed from 13
& 14 Vict. ch. 40.

When this puzzling section was put into 54 Vict.
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ch. 25, that Act began with a distinet heading for its
first section to indicate declaratory legislation was
deemed necessary.

1f permitted to surmise I would suggest that this
new section was also intended to have been also de-
claratory to meet some ingenious objection that the
law as it stood did not cover the possible case of
streams which were mere streams at freshet times and
at other times dry, and hence could not fall within the
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description given in the revision of 1888, and now art. -

7349 of the revision of 1909.

If that was the case then this stream does not, from
what we are told at the bar, fall within the class the
new section was intended to cover, for it runs continu-
ously. If this stream then does not fall within the lan-
guage of art. 7349, of the revision of 1909, I fail to
understand what could. ’

No case of the kind I suggest is made by the plead-
ings or is proven and I assume, therefore, that art.
7349 is what entitled the respondents to claim a sta-

tutory servitude over appellant’s property. It was

clearly in exercise of that right they had driven these
logs and they must compensate for any damages done
in this operation of driving. o

In such case they fall within the law as declared by
this court in the case of Dickié v. Campbell (1) in con-
struing an enactment less express than art. 7349 in
its provision for indemnification.

The statute that case turned upon gave indemni-
fication rather by an implication derived from an ex-
ception relative to damages than from an express pro-
vision providing therefor.

(1) 84 Can. S.C.R. 265.
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In disposing of that case the court expressly antici-
pates the case of an independent contract and over-
rules such a defence. Whether this arose from facts

Idington J. which do not appear in the meagre report I cannot

say ; yet on the possible facts the judgment deals with
it expresses sound law. Nay, more, it surely is abso-
lute justice that when a man acquires the right, as a,
matter of public expediency, to invade another’s pos-
session he should, when no other compensation is
given, at least indemnify that other for the loss or ex-
pense he is put to by the exercise of the statutory
right.

It would probably be impossible to estimate com-
pensation in anticipation of what might happen in
such cases and the least that should be done is to see
that the man whose property is thus subjected to a
servitude by law does not suffer.

This principle has been so long adhered to by the
legislature and in so many forms that one must be
slow in giving an interpretation to an ambiguous sort
of legislation that would conflict therewith.

The rules laid down in the interpretation clauses
introductory to the revision of the statutes clearly in-
dicate that such revision is to be treated, at least primd
facie, as declaratory of the law.

On the facts, I repeat, we must find, and, except in
a very express case pleaded and proven, assume the
respondents were acting in the drive they directed
under the law as set forth in art. 7349 and, therefore,
be held responsible for the consequences of such act.

I do not think we can rely entirely upon the
grounds taken by Mr. Justice Cross; yet I feel there is
great force in the facts he refers to shewing the re-
spondents had no such independent contract as clearly
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put the movements of Guérette out of their control, I
see no such clear governing reasons to quarrel with
the findings of fact and assessment of damages made
by the learned trial judge as to render it imperative
we should here interfere therewith, and, therefore, con-
clude the appeal should be allowed with costs here
and in the court below, and the judgment of the
learned trial judge should be restored.

Durr J.—The first question arises upon the appel-
lant’s contention that the damages sustained by him
in respect of which he claims compensation were
“damages resulting” from the driving of the logs of
the respondents and their associates and that he is en-
titled, under article 7349(2) of the Revised Statutes
of Quebee, 1909, to reparation for that loss. I will
first consider the appellant’s proposition of law that
for all “damages resulting” from the driving of the
logs in question the respondents are liable to an action
before d'iscussing the question how far the loss for
which compensation is claimed falls within that
category.

The enactments to be examined are articles 7349
and 7298, R.8.Q., 1909; and it will be convenient to.
quote them in full :—

II.—TRESPASS ON THE PROPERTY OF OTHERS AND DAMAGE CAUSED
THERETO.

7349 (1). Except in the discharge of any duty imposed by law, nos
person shall enter upon or pass over the land or beach-land belonging
to any other person or corporation, without permission of the owner
or his representative, under penalty of a fine of not less than one
nor more than six dollars.

(2) It shall be lawful, nevertheless, to make use of any river or
watercourse, lake, pond, ditch, drain or stream, in which or to the-
maintenance of .which one or more persons are interested or bound,
and the banks thereof, for the conveyance of all kinds of lumber, and.

147

1913
—
Dumont
o
FRASER.

Idington J..




148
1913
DumonTt

FrasEg.

Duff J.

SUPREME COURT OF CANADA. [VOL. XLVIIL

for the passage of all boats, ferries and eanoes, subject to the charge
of repairing, as soon as possible, all damages resulting from the exer-
cise of such right, and all fences, drains or ditches damaged.

(3) The proprietor, or his representative or servant may arrest
without warrant any person in the act of contravening this article,
and bring him or cause him to be brought forthwith before a justice
of the peace.

* * * * -*®
Protection of Public Interest in Rivers, Streams and Creeks.
* * * * *

II. RieHT oF FLOATING AND TRANSMITTING TIMBER, ETC., DOWN
RivERs, STREAMS AND CREEKS, AND OF EXECUTING WORKS FOR
THAT PURPOSE.

7298, Subject to the provisions of this sub-section, any person, firm
or company may, during the Spring, Summer and ‘Autumn freshets,
float and transmit timber, rafts and craft down all rivers, lakes,
ponds, streams and creeks in this province.

It is not disputed that if article 7349 stood alone
the appellant would be entitled to reparation for all
loss that can be described as ‘“damages resulting” from
the driving of the logs in question within the meaning
of that article. The contention of the respondents; is
that the rights and obligations of persons making use
of streams for the driving of logs during the “Spring,
Summer and Autumn freshets” are stated in article
7298; and that the provisions of article 7349 (2) have
no application to “damages resulting” from such
operations when carried on during those seasons.

The enactment that is now article 7298, (in a form
not quite identical with its present form,) became law
in 1890; and, at that time, the enactments now re-
produced in article 7349 had been in force for many
years. The majority of the Court of King’s Bench
have given effect to the contention of the re-
spondents that, in respect of the matter to which
it relates— the use of streams during the sea-
sons mentioned — the later enactment must be taken
to have displaced the earlier; and that, no duty to
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make reparation having been imposed by the govern-
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such as the law implies, namely, to make good such pgaegs.

damages as arose from the negligence of the respond- p .=

ents themselves or of those for whose acts they are
answerable according to the general principles of law.

The effect of this view of the Act of 1890 put in con-
crete form is that when the driving is undertaken by a
competent independent contractor during any of the
seasons mentioned the owner is not, save in very ex-
ceptional circumstances, answerable for the conse-
quences of any negligence in the execution of the work.

With great respect, I cannot agree that the obliga-
tion imposed by article 7349 (2) was affected by the
later enactment. Before the passing of the last-
mentioned Act (now articles 7297-7305) the owners
. of logs were entitled to make use of the streams of the
province for floating them, but the owners of the lands
traversed by such streams had a correlative right to
be compensated for damages occasioned by such use.
I have already said it is not disputed that this obli-
gation to make such compensation (under the law as
it was prior to the Act of 1890) rested on all persons
availing themselves of the right, whether through in-
dependent contractors or otherwise; and, according to

the construction we are now considering, this right of -

compensation, as regards damages caused during the
seasons of high-water, was taken away by the Act of
1890. One of the most important principles of inter-
pretation is that which rests upon the presumption
that the legislatﬂre does not take away vested private
rights or impose new servitudes upon private propefty
without compensation. It is not suggested that for
the valuable right of which riparian owners are said
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to have been deprived by the Act of 1890 any com-
pensating benefit was conferred upon them; and
the effect of that Act, according to the construction
proposed by the respondents, would, of course, be to
augment the burden of the servitude declared by the
earlier legislation. As the principle just indicated
seems to apply to such a case, one is bound, before
adopting a construction having that effect, to see that
it is quite clear that the proposed construction really
gives effect to the intention of the legislature, as
shewn by the statute.

Looking at the provisions of the Act of 1890 as a
whole one sees that the main object of the enactment
was to sanction the maintenance of booms and other
works for facilitating the use of the streams of the
province for floating craft and timber and the im-
provement of the floatability of such streams and to
define in a general way the rights and obligations
inter se of the owners of such works, on the one hand,
and other persons making use of the streams for the
transmission of craft and timber, on the other.

The Act was passed in December, 1890. In
November of the previous year, the Court of Queen’s
Bench had held, in Tourville v. Ritchie(1), that the
plaintiff, the owner of a boom in the River St. Francis,:
was not entitled to charge the defendant for the use
he had made of that boom in floating his logs down the
river; but, on the contrary, that the boom was an
obstruction and that the plaintiff was liable for all
damages occasioned by its presence in the river. The
Act of 1890 first declares the public right to use the
streams of the province during the Spring, Summer

(1) 21 R.L. 110.
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and Autumn freshets for flotation purposes. The
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follows :—

2972 (d). Subject to the provisions of this law, any person, firm
or company s allowed, during the Spring, Summer and Autumn
freshets, to float and transmit timber, rafts and crafts down all
rivers, streams and creeks in this provinece.

It then proceeds to declare that the maintenance of
booms and other works for facilitating the use of
streams for such purposes and for improving the float-
ability of streams is and always has been lawful. Then
follows a provision that the owner of any such work
shall not be entitled to the exclusive use of it, but that
he may acquire, upon application to the Lientenant-
Governor in Council, the right to charge tolls for the
use of it by others. It seems to be clear enough that
the subject the legislature is really dealing with is the
rights and obligations inter se of persons who are en-
gaged in exercising the public rights mentioned in
the statute and not the private rights of riparian
owners. One is not surprised to find in a statute deal-
ing with that subject a declaration, on the one hand, of
the existing right to use the streams of the province for
floating purposes and, on the other, of the existing
right to maintain works of the description mentioned
for facilitating such use. Looking more particularly
at the language of article 7298—the article does not
expressly or by necessary implication refer to the
right of compensation given by the then existing law,

The right of compensation was not a right of ac-
tion for a wrong; it was strictly a right to be compen-
sated for the injurious consequences following upon
the exercise of another right. The declaration in
article 7298, therefore, of the existence of the public
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right does not necessarily involve any negation of the
correlative private right. In the absence of any indi-
cation that the legislature had such private rights in
view I think the weight of argument favours the nar-
rower construction.

There is a passage in Lord Selborne’s judgment in
East and West India Dock Co. v. Hill(1), at page 23,
which seems to me to be directly applicable here:—

On principle it is certainly desirable in construing a statute, if it
be possible, to avoid extending it to collateral effects and consequences
beyond the scope of the general object and policy of the statute itself,
and injurious to third parties with whose interests the statute need
not, and does not profess to, directly deal.

Subsequent legislation lends some confirmation to
this view of the Act of 1890. That Act was amended,
in 1904, by making its provisions applicable to “lakes
and ponds.” By the same statute the enactments now
reproduced as articles 2256 and 7349(2) were simi-
larly amended. If the rights of compensation de-
clared by article 7849(2) and article 2256 were re-
garded as no longer available during the seasons of
high-water, by reason of the provisions of the Act of
1890, it is strange that the language of those
enactments was not brought into harmony with
that state of the law by appropriate amendments.
This consideration receives some additional weight
from the fact that these same provisions of the law,
without additional amendment indicating that they
had in effect been modified by the enactment of the
Act of 1890, were reproduced in the Revised Statutes
of 1909.

In this view of the enactments in question, the law
imposes upon persons who avail themselves of the
public right the obligation to compensate riparian pro-

(1) 22 Ch. D. 4.
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the exercise of reasonable care and skill except in so
far as they may have been contributed to by the fault
of the riparian proprietor himself. It is not necessary
for the purposes of this case to consider whether the
right of the riparian proprietor is any higher. The
learned trial judge has appraised the damages upon
this principle and the questions involved on this head
being questions of fact and the trial judge having
heard the witnesses his conclusion ought to be ac-
cepted unless it is clearly erroneous. I think there is
no sufficient reason for holding that it is.

But there is another ground on which I think the
appellant is entitled to succeed. T shall assume that
the provisions of article 7349(2) do not apply in cases
to which article 7298 is applicable and, consequently,

that the appellant’s right to compensation, if any,

must rest upon some other foundation than the first-
mentioned article. I shall assume also, for the pur-
poses of this appeal without expressing any opinion
upon the point, that an owner of logs who, during
Spring, Summer or Autumn freshets entrusts the driv-
ing of his logs to a competent independent contractor
without retaining any control over the execution of
the contract, and without actually interfering in fact
with the execution of it, is not answerable for dam-
ages resulting from the contractor’s negligence.

Having made these assumptions, I still think the
evidence supports the view at which the learned trial
judge, as well as Cross and Carroll JJ. in the Court of
King’s Bench, arrived — that the.drive was not en-
trusted to an independent contractor and that it was
_in fact executed under the control of the respondents.
11
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It was clearly beyond the powers of the Cabano Asso-
ciation either to undertake the driving of logs or to let
contracts for the driving of the logs owned by the mem-
bers of the association; and the so-called contract,
therefore, between the association and Alexander Fra-
ser, which the latter alleges was assigned to Guérette,
was a mere nullity and may be entirely put out of view.

The facts mentioned by Mr. Justice Cross and by
the learned trial judge justify the conclusions, in my
opinion, that in fact the understanding at the meeting
of the association (at which the so-called letting of
the contract to Alexander Fraser took place) was that
Donald Fraser & Sons should undertake the drive and
that in fact they never relinquished control of it.

The appeal should be allowed and the judgment of
the learned trial judge restored.

ANGLIN J. (dissenting).—I would dismiss this ap-
peal for the réasons given by the learned Chief Justice
of the Court of King’s Bench.

BrobpEUR J.—Deux questions principales se pré-
sentent dans cette cause ci. La premiére est de déter-
miner I’étendue de la responsabilité d’un marchand de
bois qui en descendant ses billots cause des dommages
aux propriétaires riverains, et nous avons aussi & ex-
aminer si ’entrepreneur qui a fait la descente du beis
dans le cas actuel était le préte-nom des défendeurs
intimés,

Ces derniers sont des concessionnaires de coupes
de bois sur les terres de la couronne dans la province
de Québec. Ils coupent leur bois en billots dans le
cours de I’hiver et au printemps ils jettent ces billots
dans un petit cours d’eau; qui ’appelle la riviére
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Cabano, pour les descendre & leur moulin qui est situé
2 son embouchure. Ce cours d’eau est du domaine
privé et les riverains en sont les propriétaires. Plusi-
eurs dispositions statutaires ont 6t6 passées cependant
pour autoriser le flottage du bois dans ces cours d’ean
privés. Celle qui je crois doit régir le cas actuel se
trouve reproduite dans les statuts refondus de 1909
a larticle 2256. Elle se lit comme suit:—

Lequel (le porteur 'un permis de coupe) a en tout temps, con-
formément a4 son permis, le droit * * * de se servir des riviéres
ou cours d’eau flottables et des lacs, étangs ou autres étendues d’eaun
et de leurs berges, pour transporter toutes sortes de bois * * * 3
condition de réparer les dommages résultant de Vexercice de ce droit.

Cette disposition de la loi est trés juste et treés
équitable. ILe cours d’eau étant propriété privée le
propriétaire devrait pouvoir en jouir comme bon lui
semblerait. Il est incontestable, par exemple, qu’il
peut y ériger des digues pour faire mouvoir un moulin
et ce droit Iui a été formellement reconnu par la
législation de 1854 dont il est fait mention & I’article
503 du Code Civil. La législature voulant favoriser
P’exploitation des foréts sur les terres de la couronne
a adopté la loi ci-dessus citée et elle a donné le pouvoir
aux porteurs de permis de descendre leur bois sur les
cours d’eau pourvu qu’ils paient les dommages qu’ils
causeraient. Ce privilége accordé aux marchands de
bois restreignait nécessairement le droit de propriété
du riverain. Par exemple ce dernier, §’il avait érigé
des écluses, était obligé d’y percer des glissoires pour
y faire passer les billots des marchands de bois mais il
devait étre indemnisé si on lui causait des dommages.

Duniont, Pappelant, est un de ces propriétaires
riverains sur le cours d’eau Cabano. Il avait érigé une
écluse pour alimenter ses moulinsg & scie et & farine et
afin de faciliter la descente du bois il avait une glis-
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1_51_{3 soire dans son écluse. Il est d’usage qu’d quelque dis-

Dumont tance de ces écluses ainsi pourvues de glissoires les
FB:;;ER_ proprietaires du bois tendent des estacades et dirigent
Brodeur 3. €TSUIte les billots vers ces glissoires. Il est allégué et
—— il est prouvé que les estacades érigées prés de I’écluse
du demandeur n’etaient pas attachées soigneusement
et alors une crue soudaine s’étant produite les billots
ont brisé I’écluse et sont venus s’arréter un peu plus
bas et ont complétement barré le cours de la riviére
qui est sorti de son lit, et qui se frayant un passage
sur le terrain de Dumont lui a causé de grands dom-
mages. Tout cela aurait pu étre évité si on avait suivi
les conseils de Dumont et si on avait, 1a veille de la
nuit ou ’accident s’est produit, fait passer les billots
dans la glissoire de 1’écluse. Mais les défendeurs
Fraser n’avaient pas étendu leurs estacades & Pem-
bouchure de la riviére et alors la descente n’a pas pu

se faire. '

8i les estacades (booms) audessus de D’écluse
avaient été fortement attachées I’accident aurait pro-
bablement été évité. Mais les défendeurs disent “c’est
la faute de 'entrepreneur a qui nous avons confié cette
entreprise et nous ne sommes pas responsables de sa
négligence.” J’examinerai plus loin cette prétention.
Pour le moment je vais examiner la question de savoir
si les défendeurs sont responsables qu’il y ait négli-
gence ou non.

Le propriétaire d’un cours d’eau privé, comme nous
venons de le voir, est obligé de subir le flottage des
billots des concessionnaires de coupes de bois, mais
ces derniers, par contre, sont responsables des dom-
mage qu’ils causent. Il n’est pas nécessaire qu’il y ait
négligence de la part de ces marchands, ils engagent
leur responsabilité du moment qu’ils causent des dom-
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mages. C’estce que cette cour a décidé dans la cause
de Dickie v. Campbell(1).

Dans une autre cause jugée par cette cour, Ward v.
Township of Grenville(2), le juge Girouard, 2 la page
526, dit en examinant une disposition statutaire rédigée
dans les mémes termes, que larticle 2256, R.8.Q.,
1909 :—

It lays down the rule that the owner of logs and timber floating
on a private river, like the Rouge, is responsible for the damage
caused by that passage, whether he is in fault or not, provided, of
course, the riparian proprietors are not in fault. It was quite
recently, (1902,) applied by the Superior Court, in Sherbrooke (Archi-
bald J.,) confirmed in review by Tait, A.C.J., Loranger and Fortin
JJ., in McKelvie v. Miller.

La cour de révision, dans une cause du Club de
Chasse et de Péche Ouiatchouan v. La Cie. de Pulpe
de Ouiatchouan (3), a jugé ce qui suit:—

1. Les fabricants de bois, concessionnaires de coupes de bois, ete.,
ont le droit de flotter le bois qu'ils fabriquent dans les rividres et
cours d’eau de la province, & la condition de payer les dommages qu’ils
peuvent causer.

2. Ils ne peuvent se soustraire & cette responsabilité en faisant
faire le flottage de leur bois 4 I’entreprise par des tiers.

I’Hon. Juge Lemieux, a la page 140, dit:—

Comme on le voit, le statut ne confére qu’au porteur d’un vermis
de coupe de bois le droit de se servir des rividres flottables, en tout
temps, pour transporter son bois, sauf 4 payer les dommages, ete.
# # * Nous considérons que ce privildge * * * est inhérent 2
la personne et ne peut étre exercé que par un porteur d’un permis de
coupe de bois.

Et °il en est ainsi, il ne peut atre cédé ou transporté a des tiers.

Autrement le marchand de bois pourrait toujours se libérer du
recours en dommages * * * en donnant des confrats pour la
descente de ce bois & des personnes insolvables, ete. * * * Ei il sen
suivrait que ces confracteurs, au défi de la loi, pourraient * * *
faire le flottage ou la descente des billots * * * qui, en s’échouant,
* % * nuiralent aux riverains, et commettraient des torts con-
sidérables, sans aucune crainte de recours er indemhité,

(1) 34 Can. S.C.R. 265. ' (2) 32 Can. S.CR. 510.
(3) Q.R. 31 S.C.""133. -
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La loi me peut pas permettre un semblable état de choses, qui
entrainerait tant d’injustices.

Ce principe est parfaitement reconnu dans la juris-
prudence mais on dit qu’une loi passée en 1890, 54
Vict. ch. 25, a restreint la responsabilité du marchand
de bois. Un article de cette législation de 1890 se lit
comme suit:—

Sujet aux dispositions de 1a présente loi, il est permis, lors de la
crue des eaux au printemps, en été et en automne, & toute personne,
société et compagnie, de faire flotter et descendre les bois, radeaux
et embarcations dans les rividres, criques et cours d’eau dans cette

provinee.

Cette disposition ne doit pas s’appliquer au cas
actuel.

Les defendeurs sont concessionnaires de coupe de
bois, leurs droits et leurs obligations sont régis par les
lois des terres de la couronne ou ce que j’appellerai
notre code forestier. Ainsi, par example, dans une
limite & bois il se trouve parfois des terrains qui ont
été condédés a des agriculteurs. La loi, & Darticle
1627, 8.R.P.Q., 1909, dit que

les propriétaires de limites & bois et toute personne ayant du bois
a flotter, ont le droit, durant ’hiver, de transporter du bois et des
provisions en passant sur les propriétés de personnes qui ont des terres
dans ces limites; pourvu qu’ils soient tenus d’ihdemniser ces pro-
priétaires pour tous dommages qu’ils pourraient y causer.

Ces dispositions du code forestier lient les porteurs

de coupe et ces derniers n’ont pas le droit de s’y sou-
straire en invoquant la loi commune. (C’est une des

raisons pour laquelle les défendeurs ne peuvent pas

invoquer la loi de 1890.

Drailleurs il suffit d’examiner un instant les cir-
constances qui ont donné lieu & I’adoption de cette loi
de 1890 pour se convaincre qu’elle ne saurait étre in-
voquée par les défendeurs.

Dés 1857, par Lacte 20 Viet. ch. 40, on per-
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mettait de faire usage des riviéres et cours d’eau
pour le transport du bois mais & la charge de réparer
tous les dommages résultant de Pexercice de ce droit.

En 1891, lors de la codification du Code Municipal,
on y a déclaré a V’article 891 que 1’on pouvait utiliser
les cours d’eau municipaux et leurs rives, mais, encore,
avec Pobligation de payer tous les dommages causés.

La méme responsabilité est enoncée dans les lois
organiques forestiéres que nous retrouvons dans les
statuts refondus de 1888. Cependant, en reproduisant
dans ces derniers statuts la loi de 1857 on a eu le soin de
retrancher les riviéres navigables vu que leur controdle
législatif, par 'acte de la Confédération, était passé au
parlement fédéral. Dans une multitude de proces
célébres de Tourville et Ritchie ol ’on soulevait les
droits du public dans les riviéres navigables, ot ’on
discutait le droit d’ériger des booms dans ces riviéres
et d’exercer des saisies gagerie sur le bois qui y était
retenu, il y a eu en définitive des décisions rendues
par la cour d’appel, en 1889, qui paraissent basées sur
Péquité plutdét que sur le droit strict. Nous retrou-
vons quelques uns de ces jugements dans la cause de
Tourville v. Ritchie(1).

Et alors, Pannée suivante la 1égislature de Québec,
afin de mettre fin & 'incertitude qui existait, a 1égiféré
et a reconnu le droit d’ériger des estacades dans toutes
les rivieres, de pratiquer des saisies et de faire flotter
le bois. Le but de cette législation était de faire dis-
paraitre le doute qui pouvait exister quant & I’installa-
tion d’estacades sur les riviéres navigables et ne peut

pas étre interprété comme diminuant la responsabilité

de ceux qui pourraient causer du dommage. Cela est

(1) 34 L.C. Jur. 243, 312.
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tellement évident que la vielle loi de 1857 et celle de
1890 ont été amendées, en 1904, par chap. 14, 4 Ed.
VII. de maniére & ce que deux dispositions statutaires
couvrent également les lacs et les étangs. .

§'il y avait eu intention de la part de la législature
en 1890 d’abolir la législation antérieure de 1857, et si
c’est par oubli comme on le prétend que cette an-
cienne législation n’a pas été abolie, pourquoi alors
Pamender en 1904 ? Dailleurs, dans cette 1égislation
de 1890 on y déclare formellement qu’elle n’affecte
pas les écluses. Donc ces derniéres continuent & étre
régies par la vielle loi de 1857, et comme les dommages
en question dans cette cause se rapportent pour grande
partie & Pécluse du demandeur les défendeurs ne
peuvent pas se soustraire a leur responsabilité.

Ces lois de 1857 et de 1890 ont été reproduites dans
nos statuts revisés de 1909. L’une est reproduite au
titre des servitudes; c’est la loi de 1890. IL’autre se
trouve au titre de la responsabilité. 1l est done evi-
dent aujourd’hui que, ces dispositions statutaires se
retrouvant dans nos statuts, nous devons les interpré-
ter une par ’autre. Je suis d’opinion, en resumé, que
le marchand de bois peut descendre ses billots dans les
cours d’eau et les riviéres, mais que dans le cas de
cours d’eau privés ce droit est subordonné & l’obliga-
tien de payer les dommages.

Ce point décidé, appelant devrait réussir. Mais
je dois ajouter que les intimés doivent aussi étre con-
damnés parce que leur prétendu entrepreneur n’était
que leur préte-nom et que la descente des billots se
faisait virtuellement sous leur contréle. Or, en vertu
de larticle 1054 du Code Civil, ils se trouvent respon-
sables du dommage qu’ils ont alors causé. Cest la
principalement une question de fait que de savoir si
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Guérette avait réellement Penterprise a forfait, et était
indépendant des intimés. La preuve n’est pas absolu-
" ment certaine et quelque peu contradictoire. Aussi
les six juges qui se sont prononcés, en cour supérieure
et en cour d’appel, sur ce point sont également divisés.
Mais, comme le juge instructeur a vu et entendu les
témoins, il est, je cr-ofs, en meilleure position de peser
leurs déclarations. Il est d’opinion que I’entrepreneur
n’était que le préte-nom des intimés et je crois que
nous devons accepter son verdict.

En principe ’entrepreneur est responsable a l’ex-
clusion du propriétaire des accidents et dommages
survenus au cours du travail; ce dernier, cependant,
est responsable lorsqu’il résulte des circonstances de
la cause que le contrat est simulé et n’a eu d’autre but
que de substituer au regard des tiers a4 la responsa-
bilité effective du propriétaire celle dun répondant
absolument insolvable. Longmore v. The J. D. Mc-
Arthur Co. (1) ; Sirey, 1901-2-163 ; Dalloz, 1860-2-231;
Fuzier-Hermann, Répertoire, vo. “Responsabilité Civ-
ile,” no. 620 ; Larombiére, “Obligations,” 5éme édition,
vol. 7, page 606.

Il est bon d’ajouter que dans le cas actuel certains
travaux de démolition de la digue de ’appelant ont
été faits sous la surveillance et les ordres formels des
défendeurs.

. L’appel doit étre maintenue avec dépens et le juge-
ment de la cour supérieure rétabli.

Appeal allowed with costs.

Solicitors for the appellant: Lapointe & Stein.
Solicitors for the respondents: Taschereau, Roy,
Canndn, Parent & Fitzpatrick.

(1) 43 Can. S.C.R. 640.
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EDWARD BUSHNELL CHAM-
‘BERS AND WILLIAM ROBERT } APPELLANTS;
GEORGE PHAIR ...............

AND

THE CANADIAN PACIFIC RAIL-

WAY COMPANY ..o IRESPONDENTS'

ON APPEAL FROM THE BOARD OF RAILWAY COMMIS-
SIONERS FOR CANADA.

Railways—Location plans—Width of right-of-wey—=Subsequent alter-
ation—Substituted plans—Approval of new plans—Order hav-
ing ex post facto effect—Jurisdiction of Board of Railway Com-
missioners—Construction of statute—“Railway Act,” R.8.0.,
1906, c. 37, ss. 162, 167.

The Board of Railway Commissioners for Canada has no jurisdiction,
by an order permitting a railway company to file a new location
plan, to be substituted for and as of the date of a former loca-
tion plan previously approved by it, to authorize the company
to alter, retrospectively, the former location of its railway. The
proper method of effecting any such alteration is by proceedings
under section 162 or section 167 of the “Railway Act,” R.S.C.,
1906, chapter 37.

APPEAL from the order of the Board of Railway
Commissioners for Canada approving of a substituted
location plan of the “Molston-St. Boniface Branch”
of the Canadian Pacific Railway by an order having
retrospective effect.

The railway company, in 1904, deposited plans of
location and profiles and a book of reference of the

*PRESENT: —Sir Charles Fitzpatrick C.J. and Davies, Idington
Duff and Brodeur JJ.
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cut-off branch of their line from Molson station to a
point in the Town of St. Boniface, Man., which shewed
a crossing of a portion of lot 97 of the Parish of Kil-
donan, the property of the appellants, the ground
taken by the railway being shewn as 99 feet in width.
Prior to the “Railway Act” of 1903, this was the
width permitted to be taken, in ordinary circum-
stances, by the railway company but, by that Act,
the width which could be so taken was increased
to 100 feet. In 1906, the railway company re-
gistered another plan shewing alterations in the
branch line and the effect of the new plan upon the
appellants’ property was that, instead of 99 feet, the
width taken was 100 feet. Arbitration proceedings
were subsequently commenced, the notice being given
according to the last plan filed, and it appeared that,
although the first plan had been regularly approved,
the latter plan had been so filed without any approval
being obtained. The appellants then applied for an
order from the court in Manitoba to rescind the order
appointing the arbitrators, which was refused on the
ground of lack of jurisdiction, and, subsequently,
they made an application to the Board of Railway
Commissioners for an order rescinding or repealing
an order originally made by the Board respecting the
construction of the railway across the lots, or for an
order requiring the company to obtain the approval
of the change or alteration effected by the later plan.
The result was that, on the 18th March, 1912, the
Board made an order that the railway company
should be permitted to file a new location plan as of
the date of the plan originally filed and approved by
their original order, and shewing the width of 100
feet to be taken.
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On the present appeal it was contended that the

cmameers Board of Railway Commissioners had no jurisdiction
v. .
Oanapray [0 make an order approving of a plan already filed

PacrFic

Rway. Co.

—_—

and giving it legal effect as of an anterior date. The
appellants contended that the whole proceedings
should be commenced anew and that they are en-
titled to compensation .for the land taken at the
increased valuations now prevailing, instead of the
prices which were in force at the time of the com-
mencement of the proceedings which they contended
were irregular.

Geo. F. Henderson K.C. for the appellants.
Chrysler K.C. for the respondents.

THE Cuigr JUsTICE and DAvies J. ooncurred in
the opinion stated by Duff J.

-IDINGTON J.—The respondents filed, under the
“Railway Act,”” plans and profiles which claimed a
right-of-way only ninety-nine feet wide. Some time

- later the Board of Railway Commissioners approved

thereof. And, still later, the rallway was built with-
out making c’ompen;sation for the lands so taken. In
course of doing so, the company included *by its fences
a space of one hundred feet wide, instead of the ninety-
nine feet claimed by the plans and profiles filed.
Some months after obtaining the approval of the
Board to the first plans and profiles filed the rail-
way company saw fit to file another set of plans claim-
ing a right- -of-way one hundred feet Wlde but never
applied for a.pproval thereof
 Years afterwards, the railway company gave not-
ice of expropriation under this unauthorized set of
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plans and profiles and proceeded to arbitration as to
the compensation to be made to the appellants.

- On the proceedings being objected to, the Board
made an order rescinding its original order of ap-
proval and permitting the railway company to file
a new location plan of its railway as of the date of
the plans filed and approved, said new plans to show
a width of land to be taken which will coincide with
the arbitration notice filed by the railway company.

The question is now raised by this appeal of the
jurisdiction of the Board to make this last-mentioned
order.

I have no hesitation in saying such an order is
entirely beyond the powers of the Board.

It would be a stretch of authority that in some
conceivable cases might work most grievous wrong.

The claim seems to me hardly arguable. No such
thing as antedating the operativ.e effect of such an
order is contemplated by the Act. It should not be
permitted unless with the consent of all who, by any
possibility, might be affected thereby.

The Board’s extensive powers of rectifying errors
do not countenance such a proceeding as this.

The appeal should be allowed with costs.

Durr J.—I think there was no power to make.

the order impeached on this appeal. The order does
not profess to be made, and clearly enough it is not
made, under section 162 or section 167 of the “Rail-
way Act,” which are the enactments Mr. Chrysler in-
voked in support of it. It is simply an order permit-
ting the company “to file” a new location plan of its

railway, known as the “Molson-St. Boniface Branch,”'

as of the date of the plan filed and approved of “by
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said order No. 544, dated July 12th, 1905.” That is
an order which can only mean that the plan so auth-
orized to be filed shall be deemed to have been filed
and shall take effect as having been filed on a date
seven years before the date of the order. It is ad-
mitted that, according to the plan which is to have
this ex post facto effect, the land occupied by the
railway mentioned in the order is not identical with
that occupied by it according to the plan it is to dis-
place. I think it is clear that the Board has no juris-
diction, by an order of this desecription, to authorize
the railway company to alter, retrospectively, the
location plan of its railway. The remedy of the rail-
way company, if it is in any difficulty, is by way of
section 162 or section 167 of the “Railway Aect.”

BRrODEUR J. concurred with Duff J..
Appeal allowed with costs.

Solicitors for the appellants: Hull, Sparling & Spar-
’ ling.
Solicitor for the respondents: E. W. Beatty.
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THE INTERNATIONAL CASU- 1912
ALTY COMPANY anp HENRY APPELLANTS; *Nov. 18.

VANHUMMELL (DEFENDANTS).. 1913

——
AND *Feb. 18.

J. W. THOMSON (PLAINTIFF)........ RESPONDENT.

ON APPEAL FROM THE COURT OF APPEAL FOR BRITISH
‘COLUMBIA.

Company—Subscription for treasury stock—Contract—Principal and
agent—Misrepresentation—Froud—Transfer of shares—Rescis-
sion—Return of payments—Want of consideration.

V. entered into an agreement to purchase for re-sale the unsold
treasury stock of a foreign joint stock ecompany ‘“‘subscriptions
to be made from time do time as sales were made;” it was therein
provided that the company should £ill all orders for stock re-
ceived through V. at $15 for each share; that V. should sell the
stock for $20 per share; that V. should “pay for the stock so
ordered with the proceeds of sales made by him or through his
agency,” and that the contract should continue in forece so long
as the company had unsold treasury stock with which to fill
such orders. The company also gave V. amuthority to establish
agencies in ‘Canada in connection with its easualty insurance
business and to appoint medical examiners there. At the time
the company had no licence to carry on the business of insur-
ance in Canada, nor any immediate intention of making arrange-
ments to do so, and V. was an official of the company and was
aware of these facts. V. appointed T. the sole medical examiner
of the company for Vancouver, B.C., assuring him that the com-
pany would commence to carry on its casualty insurance busi-
ness there within a couple of months, and then obbained from
him a subscription for a number of shares of the company’s
treasury stock which were paid for partly by T.s cheques, pay-
able to the company, and the balance by a series of promissory
notes falling due from month to month following the date of

*PrEsENT:—Sir Charles Fitzpatrick C.J. and Davies, Idington,
Duff and Anglin JJ.
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the subscription and made payable to V. A number of shares
equal to those so subscribed for by T. were then transferred to
him. by V. out of the allotment made to him by the above men-
tioned agreement, the certificates therefor being obtained by V.
in the name of T. from the company, but the company did not
formally accept T.’s subscription nor issue any treasury stock
i 1o him thereunder. The company did not commence business in
Vancouver within the time specified by V. nor did it obtain a
licence to carry on the business of insurance in Canada wuntil
many months later. In an action by T. against the company
and V. to recover back the money he had paid and for the can-
. cellation and return of the notes. :
Held, affirming the judgment appealed from (7 D.L.R. 944; 2
West. W.R. 658), Davies and Anglin JJ. dissenting, that,
in the transaction which took place, V. was the com-
pany’s agent; that the company was, consequently, respom-
gible for the deceit practised in procuring the subscription
from (T.; that there had been no contract for the purchase of
treasury stock completed between the company and T.; that the
object of T.’s subscription was not satisfied by the transfer of
V.s shares to him, and that he was entitled to recover back the
money he had paid and to have the notes returned for can-
cellation as having been paid over and delivered without con-
sideration and in consequence of the fraudulent representations
made by V.

APPEAL from the judgment of the Court of Appeal
for British Columbia (1), setting aside the judgment
of Murphy J. at the trial, and maintaining the plain-
tiff’s action with costs.

By his action, the plaintiff asked rescission of a
contract, made by him, for the purchase of 250 shares
of the treasury stock of the company, on the ground of
misrepresentations made by the defendant VanHum-
mell, as agent of the company, for the return of
moneys paid by him on account of the price of the
shares so subsecribed for and for the return of certain
promissory notes made by him for the amount of the
balance of the price of the shares, at $20 each, in
order that the said notes rthight be cancelled as having

(1) 7 D.L.R. 944, 2 West. W.R. 658."
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been fraudulently obtained from him and for want
of consideration. The action was tried by Mr. Justice
Murphy without a jury and, as against the company.
it was dismissed with costs, judgment was given in

favour of the plaintiff as against VanHummell for

the return of the moneys paid on account and for the
return of the promissory notes and the plaintiff was
given costs of his action against VanHummell. By
the judgment appealed from, an appeal by VanHum-
mell from the judgment of the trial judge was allowed,
without costs, and a cross-appeal by the plaintiff was
also allowed and judgment directed to be entered for
rescission of the contract and for the return by the
company of the moneys paid and for delivery up of
the promissory notes with costs of the action and of
the cross-appeal.

The circumstances of the case are stated in the
bead-note and the matters in issue of this appeal are
discussed in the judgments now reported.

Anglin K.C. for the appellant company.
D. J. McDougal for the appellant, VanHummell.
Hellmuth K.C. for the respondent. ‘

THE CHIEF JUustice.—In this case the plaintiff,
now respondent, asks for the rescission of a contract
to purchase shares of stock in the appellant company
on the ground of misrepresentation.

It was argued that the contract between the re-
spondent and the company was never executed inas-
much as his offer to subscribe for shares in the capital
stock of the company was not acted upon. TUn-
doubtedly, Thomson’s application purports on its face
to be for treasury stock, the property of the company,

12
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and not for shares which were already allocated to
VanHummell. It is equally certain, if we believe
the evidence of the president, Ritter, and of VanHum-
mell, that the certificate issued to Thomson was for
250 shares of the stock previously purchased by Van-
Hummell and held by the company subject to his
order, and counsel, at the oral argument here, pressed
upon us this consideration: that, not having got the
shares he applied for, Thomson is now entitled to re-
cover his money back. That, however, is not the case
made upon the pleadings and, although there is some
evidence to support it, the course of the trial was not
directed towards that issue, nor is it discussed in the
factum here. I also doubt very much whether Thom-
son would have refused to accept the shares if he had
known of their previous allotment to VanHummell
if all the other conditions of the transaction had been
faithfully fulfilled.

Dealing with the issues presented to the courts
below, I am satisfied that the plaintiff has made out a
case which entitled him to succeed.

On the pleadings and eyidence two questions fell
to be considered and decided. First: Who were the
parties to the contract ? Secondly: The character of
the representations made on-behalf of the company
and their effect upon the transaction.

Both. courts found that VanHummell acted
throughout merely as the agent of the company and
that the eontract respecting the purchase of the shares
was made by him for the company and not for himself.
This concurrent finding of the two lower courts is
supported by the documentary evidence, and Van-
Hummell, when examined as a witness on discovery,
admits that the contract was between the company.
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and Thomson and that he was merely the agent “in
the sale of the shares.” The application for the stock
is addressed to the company and the two cheques given
in part payment are made to its order. The notes for
the balance of the purchase price are made payable
to the order of VanHummell — why, I do not pause
to inquire — they were, apparently, signed after the
transaction had been submitted to the head-office.
The receipt for the money and notes is also signed in
the name of the company.

As to the second question, I have read the evidence
over very carefully and, if we believe Thomson, as the
trial judge evidently did, I fail to see how we can re-
fuse to. grant rescission. Entering into the contract
for the purchase of the shares meant the assumption
of an obligation to pay $4,250 in monthly instalments,
and having, as the trial judge says, been relieved of
all his ready cash nothing could be more natural than
that Thomson should be concerned about the payment
of his notes at maturity. Dependent, apparently,
upon his professional income, he relied wpon the in-
crease resulting from the new business to meet these
notes. In such circumstances he natufally made in-
quiries as to the probabilities and says that he received
from the authorized agent of the company positive
assurance that it would be in business by the 1st of
November, and in this he is corroborated by Wilmot.
On the faith of this assurance he signed the notes and
parted with his money. Time and again he repeats
that he relied upon the business of the company to
increase his revenue so that he might be in a position
to meet his notes and he most emphatically states that
the agent affirmed the intention of the company to
begin business on the first of November. The exist-
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1913 ence or non-existence of that intention is a fact, and,

Intee- if he signed the application and parted with his
g:;;ﬁii cheques and notes on the faith of the statements made
%"' with respect to it, his position is the same as if he

Trowsox. acted on a representation of the existence of any other
The_ali};f fact. See 20 Halsbury, Laws of England, No. 1617.

Justice. Both courts below are agreed that VanHummell,
to induce the subscription for the stock, made certain
statements with respect to the time at which the com-

pany would be prepared to start business in Vancou-

ver. The point of difference between them is just this:

the trial judge found that the words used amounted

merely to a qualified promise, and no more, that the
company would be so far organized by the time fixed

as to be then in a position to start business, that with

this assurance the respondent was content, and that

he was not induced to enter into the contract on the

faith of what was said about the business beginning

in November. The Court of Appeal came to the con-
clusion that the words manifested and expressed and

were intended to manifest and express a then “fixed
intention, readiness or capacity on the part of the
company” to commence operations on that date, and

that the respondent was induced to apply for the

shares on the faith of that representation. There is
certainly room for much difference of opinion in the
appreciation of the language used by the agent, but,

on the whole, after giving the evidence the most care-

ful consideration, I have come to the conclusion that
VanHummell did not give the respondent a mere pro-

mise or undertaking which was not fulfilled, but,

being in the position of one who had special know-

ledge, he deliberately used language calculated to

convey the impression that, at the time, there was an
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existing fixed intention on the part of the company to
begin business on the first of November, and that the
‘respondent was induced to subscribe for the shares
on the faith of the representation made with respect
to that intention. I am also satisfied on the evidence
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intimate knowledge of the then state of the company’s
affairs was false. The application for the Dominion
licence, without which it was impossible to begin busi-
ness, was not made for a month after the transaction
was closed, and the licence did not in fact issue until
this suit was brought and more than half the notes had
matured. The strongest evidence in support of my coui-
clusion I find in the terms of the bargain, as given by
the trial judge, who says, page 120 :—

Evidence is before me, uncontradicted, and I think very probable

—that the agent of those shares endeavoured to ascertain how much’

ready money the doctor had, and then gave him such terms as would
induce him to make this purchase; that he pointed out to him that
doctors in other places made $1,500 to $2,500 from their connection
with this company, and thereby led him to infer that he could expect
something, at any rate, for acting in connection with this company
enabling him in part at any rate, to meet those notes.

All the probabilities support this view. As I have
already said, the immediate benefit Thomson expected
to derive from his connection with the company was
‘to earn money with which to pay his notes as they
matured and this he could not do if the company was
not in business during their currency. Can it rbe 3aid,
therefore, that the date at which the company would
be a source of revenue was not a determining factor

“or an inducing cause. The appointment as medical ex-
aminer was valuable only in so far as it placed him in
funds to meet the liability he was induced to assume.
Further, 'although it is exceedingly difficult to prove
the presence or absence of an expressed intention, on

" Justice.
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all the facts it appears to me impossible that Van-
Hummell could, in August, have been at all certain
if he had taken reasonable care or made reasonable
inquiries that the company would have been in pos-
session of the necessary Dominion and provincial
licenses to do business in November. If this is merely
a case of error it is an error which should have been
avoided. The company was then only in the prelim-
inary stages of its organization in so far as the Cana-
dian branch was concerned. The necessary deposit
to satisfy the requirements of the “Insurance Act”
had to be found out of the sales of stock in Canada
and there remained the formalities with respect to the
obtaining of the provincial license to be fulfilled. In
fact, the licences did not issue until May of the next
year. On the whole, I am of opinion that the consent
of the respondent was given on the condition that the
company would be in business on the first of Novem-
ber, 1910, and the appeal of the company should be dis-
missed with costs.

~ On the issue with VanHummell, T agree that this
appeal also should be dismissed with costs.

Davies J. (dissenting).—I am to deliver the judg-
ment of myself and Mr. Justice Anglin in this case.

In his pleading the plaintiff seeks rescission of a
contract for the purchase of 250 shares of the capital
stock of the defendant company, on the ground that
two definite misrepresentations were made to himn by
the defendant VanHummell when selling these shares
as agent of the company. No other cause of action
against the company was disclosed in the pleadings,
or suggested at the trial, or on appeal to the Court of
Appeal for British Columbia, or in the appellant’s
factum on his appeal to this court.
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The two misrepresentations relied upon were that
the plaintiff would be appointed the company’s sole
resident physician for the City of Vancouver, and
that the company would commence and actively carry
on business in Vancouver on or before the first day of
November, 1910.

As to the former it was established that the plain-
tiff was appointed the company’s physician for Van-
couver as had been undertaken; and the claim for
rescigsion, so far as it was based upon that alleged
misrepresentation, was abandoned.,

The trial proceeded wholly upon the other ground
of misrepresentation. The evidence in respect of it
was somewhat conflicting. But at the close of the
case the trial judge reached the conclusion that it had
not been established that the alleged misrepresenta-
tion “was unqualifiedly made” and added that he
could “not hold that it essentially entered into the in-
ducement” or “was made so clear as to operate on the
doctor’s mind to induce him to purchase in the sense
set out above.”

The learned judge, therefore, dismissed the plain-
tiff’s action as against the company. ’

On appeal the learned Chief Justice, delivering the
judgment of the Court of Appeal, said that:—

In obtaining subscription for stock from the plaintiff it was made
part of the arrangement that the plaintiff should be physician of the
company and it was represented that the company should commence
business at a date set out as the first of November, which representa-
tion was not made good. Then we have the evidence of the plaintiff
himself that that representation was material to him; that it was of
the essence of the contract. The plaintiff is entitled to the resecis-
sion.

In both the trial court and the Court of Appeal it
was held that, as put by the learned trial judge:—
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The relation that existed between the International Casualty
Company and VanHummell was that of principal and agent for the
sale of stock. I can put no other interpretation on the documents
that were placed before me, and on the history of what happened
between them. * * * VanHummell was the agent of the company
and if there had been misrepresentation here which would entitle Dr.
Thomson to rescission of this contract the company would be bound.

And, as put by the learned Chief Justice on appeal i——

I think it is manifest that the arrangement between the com-
pany and VanHummell was only a contrivance between themselves
to constitute him agent of the company; and that as such agent
any representations made by him were within the apparent scope of
that arrangement. He had authority as agent to sell stock.

Neither in the trial court nor in the Court of
Appeal was it found that the alleged representation
as to the time when the company would commence
business was fraudulently made.

On a careful perusal of the evidence the conclusion
of the trial judge upon the question of fact as to the
character of the statements made in this connection
to the plaintiff appears to be correct. It is not pos-
sible, in our opinion, to contend successfully that it
was made a term or condition of the plaintiff’s con-
tract that it should become void if the company did
not commence business on or before the 1st of Novem-
ber, 1910. The application for stock is in writing. It
contains no provision of this kind. At the time of
his application the plaintiff stipulated for his ap-
pointment as physician and had this term of his bar-
gain put in writing, with the following provision:—

This agreement to be ratified by the president of the eompany
and if not so ratified, application for stock together with cheques
and notes to be returned. , ‘

It would be contrary to the elementary rule of evi-
dence which excludes parol testimony of a term vary-
ing or altering a written contract to permit the plain-
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tiff to prove that the commencement of business by
the company on or before the 1st of November was
also a condition subsequent, the non-performance of
which would avoid his obligation, to take the stock
for which he subscribed.

Regarded as a misrepresentation the alleged state-
ments made by VanHummell as to the commencement
of business by the company, in view of the fact that
they relate to matters of mere intention, would re-
quire to be very clear and positive in order to support
the claim for rescission. I agree with the learned
trial judge that the onus upon the plaintiff in this
connection was very heavy. The mere fact that the
stipulation as to his appointment as resident physi-
cian and for the cancellation of his subscription,
should that appointment not be made, was so care-
fully reduced to writing, gives rise to serious doubt as
to whether there was any definite or unqualified re-
presentation as to the time when the company would
begin business, and casts still greater doubt upon the
position taken by the plaintiff that the representation,
if made, was a material inducement for his subscrip-
tion. The plaintiff admits that he was told the com-
mencement of business would be contingent upon the
company’s obtaining necessary licences, and he must
have known that the issue of these could not be abso-
lutely controlled by it. Taking all the circumstances
of the case into account and allowing for the advan-
tage which the learned trial judge had in observing
the plaintiff’s demeanour when giving his evidence,
my conclusion would be that his findings of fact that
no unqualified misrepresentation was made and that
whatever was said in this connection did not essen-
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tially enter into the inducement for the contract
should not have been disturbed.

Assuming, however, for the moment that there was
an unqualified misrepresentation by the company’s
agent and that it did materially induce the contract,
inasmuch as it related to a matter of intention and
expectation on the part of the company it would not
afford a ground for relief by way of rescission, unless
it had been clearly established that it was falsely and
fraudulently made. Clydesdale Bank v. Paton(1);
Kerr on Fraud (4 ed.), pp. 53-5.- This has not been
found either by the trial judge or by the Court of Ap-
peal, and I have discovered nothing in the evidence
which would justify such a finding, especially at this
stage of the proceedings.

We are, therefore, of opinion that the judgment
of the Court of Appeal reversing the trial judge
on the question of fact and awarding judgment
against the 'defendant company is not sustainable
either in fact or in law.

In the course of his argument in this court, how-
ever, counsel for the respondent put forward an en-
tirely new ground of claim not disclosed in the plead-
ings, not taken at the trial or in the Court of Appeal,
and not mentioned in his factum on the appeal to this
court. He claims judgment for return of the moneys
paid by the plaintiff to the company on the ground
that while his application was for unallotted treasury
stock of the company he was given hot such stock, but
stock which had been already allotted to the defendant
VanHummell and was transferred by him. In the
first place, I do not think the plaintiff should be
allowed now to set up this new ground of claim.

(1) [1896] A.C. 381, at p. 395.
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Had it been raised in the pleadings or even at the trial
there might have been more satisfactory evidence
than is now ‘before us as to the real nature of the
arrangement between VanHummell and the company
and as to the character in which he held the 30,000
shares of stock which stood in his name. Notwith-
standing the evidence given by the commpany’s presi-
dent, Ritter, in support of its defence that the plain-
tiff’s «contract was with VanHummell and not with
the company, to the effect that VanHummell was in
fact-as well as in name the holder of 30,000 shares, I
am by no means satisfied that, had the issue now pre-
sented been before the court, other evidence might
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not have been forthcoming which would have made it ‘

clear why VanHummell became the nominal holder of
all the company’s treasury stock and what were pre-
cisely his rights and obligations under his arrange-
ment with the company. The circumstances of this
case and particularly the documentary evidence seem
to indicate that all the facts are not before us. More-
over, from the examinations for discovery, of Van-
Hummell and of Ritter, the plaintiff was made fully
aware of all that he now knows concerning the al-
leged allotment of the 30,000 shares to VanHummell
and of the means taken to satisfy his own application
for stock. ‘With that knowledge he deliberately
elected to proceed with the branch of his action in
which he sought to hold VanHummell liable to him
on an alleged agreement to take the stock off his hands
and dispose of it. He could only make and enforce
such an agreement with VanHummell on the basis
that the stock was his to filispose of. At the trial he

succeeded in convineing the learned judge who pre- _

sided that he had made such a bargain with VanHum-
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mell, and obtained a judgment against him for dam-
ages for breach of it. Having elected, with full know-
ledge of the circumstances upon which he now relies
in order to recover back his moneys from the company,
to proceed with a claim based upon his ownership of
the shares which he obtained, he should not, in my
opinion, be now allowed to take the stand that he
never became owner of these shares and is entitled to
a rescission of his contract because they were not
what he had bargained for.

But if, notwithstanding these objections, the plain-
tiff should be allowed now to set up this new ground
of claim, in my opinion he cannot succeed upon it.
As pointed out by the learned trial judge, the docu-
mentary evidence makes it reasonably clear that Van-
Hummell had no beneficial interest in or ownership
of the 30,000 shares which stood in his name. He
held them merely as agent of and trustee for the com-
pany. Concurrently with his subscription, an agree-
ment was made between him and the compa,ny which
recites that

the said Casualty Company is desirous of disposing of its unsold
treasury stock within the shortest possible time,
and that VanHummell had agreed to subscribe for
and purchase the unsold stock of the company for the
purpose of resale, said subscriptions to be made from
time to time as sales are made. The agreement then
provides :—

(1) That the said :Oa,sualty Company so long as it has unsold
treasury stock shall fill all orders for stock received by or through

said VanHummell at the agreed price of $15 per share, said stock
to be sold at $20 per share;

(2) That the said VanHummell is to pay for the stock so orrdered
with the proceeds of sales made by him or by his agency * * *

(8) That this contract is to continue in full -force and effect so
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long as the said company has unsold treasury stock with which to
fill the orders presented by the said second party (VanHummell)
or his agents. \

The certificate issued to VanHummell was in a
special form and certified him to ‘be the owner of
30,000 shares “subject to payment in cash.” = As
pointed out by the learned trial judge there is no
covenant by VanHummell to pay for the shares. The
agreement is made upon the basis that, although the
30,000 shares put in VanHummell’s name constituted
its entire unsold stock, the company would still have
unsold stock. It provides that out of its unsold stock
the company will fill orders for stock received by or
through VanHummell and it is only for such stock as
he sells for the company that he agrees to pay anything
to it. . The pricé at which he is to dispose of the stock
is fixed. The certificate issued makes his ownership
conditional on payment. The obvious purpose of the
transaction was, for some undisclosed reason, to place
the company’s treasury stock in the name of Van-
Hummell, and to have him dispose of so much of it as
he could as the company’s agént. The company under-
took to honour his orders for shares out of those so
held by him and it was understood that it would take
off his hands whatever might not be sold, under the
provision enabling it to forfeit for non-payment at the
end of a year. This was in fact done. Upon the in-
complete evidence before us it is sufficiently clear that
this was the substance of the arrangement between the
company and VanHummell. However irregular the
transaction may have been, and although, as between
himself and the company’s creditors on liquidation,
VanHummell might be held to be a contributory in
respect of the entire 30,000 shares, as between him
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and the company, it seems impossible to escape the
conclusion that he had no beneficial interest in the
stock; that he could neither be compelled to pay for,
nor could he insist on holding as his own, any of the
shares which he had not sold. Under these circum-
stances, while the shares which the plaintiff received
may have been nominally VanHummell’s, they were
in reality and in substance the company’s treasury
stock. If, therefore, the plaintiff should be allowed
now to put forward the new ground of claim devised
by the ingenuity of counsel representing him in this
court, possibly because he regarded the grounds on
which the action was launched as of very doubtful
value, he should not, in my opinion, succeed upon it.
He has got in substance that which he contracted for
and he should not be allowed to recover back what he
paid for it.’ .

I would for these reasons allow this appeal with
costs in this court and in the Court of Appeal and
would restore the judgment of the learned trial judge
in so far as it dismissed this action as against the de-
fendant company with costs.

IoineTON J.—Notwithstanding the many legal
questions argued, I think if we can find, as the Court
of Appeal did, that in fact there was a representation
made to respondent at or before the time of his mak-
ing the application for stock, to which I will presently
refer at length, that the appellant company would by
first of November following have begun business in
Vancouver, the problems involved are not difficult of
solution.

The company was incorporated in 1909 in the
State of Washington for the purpose, as its name indi-
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whose relations to the company will presently appear,

2.

the respondent made in writing on the 26th of THOWSON.
August, 1910, an application to the company for two [dirfgn J.

hundred and fifty shares of its capital stock.

The making of this application appears in said
writing as follows:—

Baid stock being of the par value of ten dollars ($10.00) per
share. T agree to pay the sum of twenty dollars ($20.00) per share
for said stock, it being understood and agreed that the excess amount
over and above the par wvalue thereof is to be used for the purpose
of securing subscriptions and perfecting the organization of said
company, and for the creation of a surplus. Payable on demand.

All amounts must be paid by check, draft or money order made
payable to the company.

At the same time he got a letter addressed to him
as follows:—

Dear Sir,

The International Casualty Company of Spokane, in consideration
of your subseription for $5,000.00 of the Capital Stock of said Com-
pany, does hereby appoint you (said Dr. J. W. Thomson) the com-
pany’s sole resident physician for the City of Vancouver.

This agreement to be ratified by the President of the Company,
and if mot so ratified your application for stock, together with
checks and notes to be returned to you.

H. VANHUMMELL,

For International Casualty Co.

He gave them, at same meeting as he thinks (but
later according to VanHummell), two cheques to-
gether amounting to $750 payable to the company
and twenty notes, each, except the last, for two hun-
dred dollars, and the last for two hundred and fifty
dollars, made payable in twenty successive monthly
payments to VanHummell or order. He got there-
for the following receipt :—
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INTERNATIONAL CASUALTY ‘COMPANY,
Spokane, Washington.
Capital Stock, $1,000,000.00.
RecElvED of J. W. Thomson Five thousand ‘cash, and notes
* * % Dollars in full payment for 250 shares of the Capital Stock
of the International Casualty Company of Spokane, Washington.

INTERNATIONAL ‘CASUALTY ‘Co.,
Per H. VanHummell.
$5,000.00.

In evidence he speaks as follows:—

Mr. Deacon: Q. Whose shares were you buying?

A.—T understood it was treasury stock of the Infernational
Casualty Company, the receipt was signed

Q—On what ground did you understand that?

A.—1I understood from VanHumimell he was the agent selling
stock for the company, and I asked him what authority he had to
sell stock for the company, and he told me he was vice-president of
the company, and, as near as I can remember, he shewed me a letter
authorizing him to sell stock for the company.

Court: Did he tell you he was selling stock for the company?

A.—Yes, sir, and the receipt I received was .a printed form,
signed by the International (Casualty Company, per VanHummell.

* * #* * *

Mr, Deacon: Q—You didn’t know that they were VanHummell’s
shares?
A.—T heard nothing to that effect whatever.

The -argument is put forward, notwithstanding
said documents, that the transaction was one between
VanHummell and the respondent in respect of shares
which had been allotted by the company to VanHum-
mell by what he calls an underwriting agreement.

He, however, with commendable frankness, in his
examination for discovery, states the matter thus:—

Q.—Now you see this receipt is signed by the International Casu-
alty Company. Did you tell Dr. Thomson that they were your own

shares that you were selling him?
.A.—No. )
* * 3 ¥* *
Q.—What did you tell him about the shares?
A.—Nothing at all, as to whose or what shares they were.
Q.—You gave him a receipt signed by the International Casualty
Company per H. VanHummell?
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A.—As agent.

Q.—There is no mention of agent on this receipt?

A.—That was what he understood and what I understood.

Q. That you were signing as agent for the company?

A.—Yes.

Q—Was anything said in the course of the conversation which
would lead him to believe that the shares which you were selling
him were your own?

A.—No; nothing at all.

Q.—So he had no reason whatever to believe that the shares were

. not the treasury shares of the compaﬁy?

A.—TI cannot say what he thought or understood about the
matter because there was no discussion regarding that point.

Q—Had he any reason that you know of to suspect that these
shares were not the treasury shares of the company?

A,—None that I know of. ’

He repeats this in substance in his examination
taken under commission.

The above nomination of respondent by VanHum-
mell was sent to the head-office of the company in Spo-
kane and returned with the written approval of the
president of the company signed by him at the foot
thereof. ‘

Curiously enough neither VanHummell nor re-
spondent are very positive as to when or how it was
returned. The former seems to think it came back to
him before he got the cheques or notes above referred
to. The latter thinks it came to him by mail.

If, as seems quite probable from the care respond-
ent took to make sure of his appointment as the basis
of his whole dealing, VanHummell is right, then the
circumstance of the notes being made payable to him
is easily explained, if, indeed, needing any explana-
tion.

The company set up in its defence that it had, in
short, nothing to do with the transactions beyond ap-
pointing respondent as its local physician; that the
stock was VanHummell’s and the transaction his own.
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This has been in fact its attitude throughout, though
not distinctly pleaded affirmatively. Its denial of
plaiﬁtiﬁ’s (now respondent’s) statement of claim en-
abled it to make such contention. The effort to make
the transaction wear that appearance and to carry
it out in ways inconsistent with the documents, do not
agree very well with what straightforward dealing
required.

The truth seems accurately stated in the above evi-

.dence of both those who ought to know; the written

parts of the agreement in question here bear that out;
the cheques of respondent pursuant thereto were
made payable to the company and received by it; and
the agreement between the company and VanHum-
mell, relied upon to displace all that, was hidden
from the respondent and was nothing more or less
than a round-about method of constituting him the
agent of the company and giving him such terms of
commission as it could not well do-to a mere pur-
chaser.

The power thus given was capable of great abuse
and if the company adopted that method of creating
agents so that it might be in a position to repudiate
them and their acts, when leading to inconvenient re-
sults, it may as well understand such notions cannot
avail anything herein.

The notes given in this case by respondent to Van-
Hummell ought, in light of the foregoing, to have gone
directly to the company as, no doubt, was intended by
respondent, though a different purpose may have
been in the minds of the company’s officers. '

VanHummell explains that in some other cases

this was in truth what was done with such notes. I

infer it was well understood between him and the
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company that either of them might use them and dis-
count them as occasion and opportunity might best
promote the interests of the company, so long as it
got three-fourths and VanHummell one-fourth of the
proceeds.

I, however, suspect there was another purpose
possibly arising from a necessity to shew cash sub-
scriptions instead of notes as a payment for shares.

An improper use of the company’s shares was thus
possible and in this case was the direct result of the
methods of doing business which the company thus
adopted.

The respondent’s notes were used by VanHummell
at the bank to obtain the money wherewith to pay the
company for its shares taken out of VanHummell’s
allotment instead of from the treasury and issued as
if for the respondent and then put up as collateral
security at the bank along with the same notes that
represented their purchase from the company.

‘These were acts which the company could not, I
imagine, do directly, and unless dlll}; provided for by

its charter powers, which is improbable, were. impro-

per methods.

All these contrivances for whatever purpose were,
if not wltra vires the company, at least beyond the
scope and purpose of the plain contract entered into
between the company and respondent, which was
clearly intended to have been the foundation for a
purchase from it of its treasury stock and to have re-
mained executory instead of being apparently ex-
ecuted in ignorance of respondent and to his detri-
ment in the way it was.

The company must herein be treated as owner of
these notes and in all else as if the agreement had
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proceeded in the regular way it manifestly was in-
tended should have been done.

I have no difficulty, therefore, in holding, as did the
Court of Appeal, that the transaction was between
the company and respondent, and I have no further
difficulty in holding that the company, under the cir-
cumstances, is bound by any material representations
or misrepresentations made by VanHummell in the
course of the negotiations inducing respondent to
enter into the contract, and it must answer for the
legal consequences thereof. .

Any difficulty in the case seems to have arisen
from the gravity in form of the charges of misrepre-
sentation, so called, inducing the contract.

It seems'to me as if the learned trial judge was so
oppressed by the nature of the charges that he shrank
from believing and finding as fact that the repre-
sentations had been made as sworn to by the respond-
ent and another witness, yet seems to have no hesi-
tation in believing the same two witnesses as against
VanHummell regarding the agreement for cancella-
tion or the taking back by VanHummell of the shares.

In this latter instance he finds corroboration in
the circumstances.

With great respect it seems to me that those same
circumstances he relies upon reflect as strong light
upon and give as much strength to the first contention
set up by the respondent as to this found in his favour
by the learned judge. And added thereto in support
of said first contention, which is the real matter in
dispute herein, are the peculiar circumstances I am
about to advert to. ' '

The respondent says, and is corroborated by Mr.
Wilmot, his witness (and both are reported by the
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learned trial judge as appearing credible) that, at the
bargain which the above-mentioned documents set
forth, it was distinetly stated that the company would
likely be ready for business in Vancouver by the first
of October, but absolutely sure to begin by the first
of November, 1910.

I see nothing improbable in supposmg such a state-
ment might be made by VanHummell. And if made I
see no reason why the company-should not be bound
by it when a determination has to be reached relative
to the said contract and the inducements leading
thereto and the bearing of statement thereon, either as
representation or as misrepresentation, has to be con-
sidered.

-On the contrary, it seems, from the nature of the
business in hand, the terms made relative to the pay-
ments, and the facts (which all agree were ynen-
tioned), as to some doctors elsewhere earning $1,500
to $2,500 a year from such positions as the respond-
ent was bargaining for, to be inherently a .thing one
should expect to be discussed, just as respondent and
Wilmot say it was discussed.

I agree, therefore, with the Court of Appeal in
accepting the version of the respondent, and any un-
certainty I have is as to whether or not the represen-
tation I so find to have been made should be classed as
a misrepresentation as the learned trial judge thought,
if in fact made and found untrue, it should be held, or
as a condition of the contract. It may well have been
both. It clearly was a very material part of the con-
sideration inducing respondent to act and being so'I
do not think we need go further.

I really cannot say that it makes much practical
difference which view is taken. Neither the company
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nor VanHummell were as careful to shew respondent
all they meant, or as artless as they might have been.

Yet a perusal of VanHummell’s evidence does not
impress me unfavourably as to his veracity, though I
am holding he is in error in his recollection and the
respondent right.

It is not, perhaps, a case of gross fraud or deceit.
It is rather a case of undue want of care in making
the statement.

No reasonable man could well sappose that nego-
tiations for a license begun in July should not end
successfully by the first of November, if properly
pressed. The thing seemed so probable that Van-
Hummell was likely to assert as certainty if asked.
At the same time he should have been able to shew
on what ground he founded his belief if he wanted to
escape the suspicion of misrepresentation. His single
answer i8 he never said so. I prefer to accept re-
spondent’s version corroborated as it is.

T think he and the company were called on by the
primd facie case made to shew they had, and how they
had, been misled after taking due care to make such
representations, or abide by the legal result flowing
from a misrepresentation whether wilful or looked
upon as recklessly made.

But passing that I think it must be taken, as be-
tween the parties now in issue in this appeal, as a
condition of the contract, and clearly in any case a
material part of the consideration inducing it, and
entitling respondent to rescission of the contract in
the executory condition it is found when stripped of
the false appearances already shewn it is made to
wear by means of improper contrivances.

One objection is that it is not in the written con-
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tract, and, therefore, is not credible. I do not think
this can avail the appellant under the circumstances.

The other is that it is a variation of the written
contract. I do not think so. It varied nothing. The
contract was not necessarily all in writing, nor did it
pretend to be so. Under the circumstances an oral
term or condition not contradictory or varying that
written might be shewn to exist or to have been a
material inducement as part of the consideration.

I, moreover, think there always was in this pecu-
liar contract an implication that the business should
be carried on within a reasonable time at least, and
this verbal part of the contract may be well held good
for fixing as between the parties what might be termed
reasonable.

Suppose the company after assenting to this con-
tract had decided never to enter the field of business

contemplated, could it be said it might yet hold the’

respondent bound ?

I do not think so. It seems impossible to believe
that such a defiance of the clear understanding in
writing upon which the parties proceeded could be so
tolerated in law.

It is clear to my mind that the respondent had a
right when this suit was entered, in April, 1911, to
have treated the reasonable time allowed even by
implication as ended, unless some better reason shewn
than the appellants have suggested.

And in proof there has been nothing offered to
justify the delay. Glittering generalities-can hardly
be permitted to take the place of substantial details
of fact to enable a court to judge for itself.

There is a curious piece of evidence not observed,
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or at all events remarked upon, at the argument. It is
as follows:—

He then made the excuse that there was certain red tape, in
regard to the State Insurance Commission that had to be gone
through with, that he was not aware of when he promised the
return of the cash and notes. He said that that sometimes took as
long as 30 days and as soon as the red tape was gone through with,

the money and notes would be returned to me.

The company’s president offered no explanation of
this in his evidence given later, yet it seems to me
suggestive of a great many things that lay in the
path of getting licenses issued. Did the very method
I have adverted to find a rebuke and form a difficulty?
He does in effect testify the company could not traffic
in its own stock.

The time for earning money by virtue of the con-
tract which the respondent had a right to expect
had been so long passed as to render it inequitable to
hold him longer in suspense, especially seeing the
terms of payment on his part had been, in a measure,
made to be met by part of such earnings.

I think the appeal of the company should be dis-
missed with costs.

The action was dismissed by the Court of Appeal
as against VanHummell. Respondent has acquiesced
in that judgment and thus there can be nothing in-
volved in VanHummell’s appeal but a question of
costs.

This court has repeatedly refused to hear any ap-
peal involving only a question of costs.

Schlomann v. Dowker (1) seems exactly in point,
even if we have jurisdiction. Moir v. Village of Hunt-
ingdon (2) is likewise. There the court said:—

The court will not entertain an appeal from any judgment for

the purpose of deciding a mere question of costs.

(1) 30 Can. S.C.R. 323. (2) 19 Can. S.C.R. 363.
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No authority has been cited to the contrary. It is
suggested that by reason of a recent statute requiring
in the Court of Appeal that costs of appeal should, ex-
cept in specified cases of which this is not one, follow
the event, therefore, the appellant has been impro-
perly deprived of a statutory right. That can create
no new right of appeal here. Besides there is nothing
to shew that the statute in question was brought to
the notice of the Court of Appeal and that thus an ex-
ceptional case has arisen to which it might not be
proper to apply the settled jurisprudence of the court
even where an appeal might lie, but has by virtue of
such jurisprudence been denied a hearing.

Then, if the .appeal had to be considered on its
merits and we had to determine what the proper judg-
ment was in the court below as basis of an inference,
I should say that the court below erred in dismissing
the action as against VanHummell. The very cases
cited in that regard here and below, if closely ex-
amined and applied to the peculiar facts herein,
should lead to the conclusion that he was improvi-
dently dismissed.

It was assumed below thaf, unless VanHummell
was guilty of deliberate misrepresentation, he was not
a necessary party and hence entitled to be dismissed.
He was, unless previously instructed by the company
to do so in such cases, guilty of most reprehensible
conduct in suppressing the respondent’s application
instead of filing it with the company and thus induc-

ing the company to act as if the application had never

existed and to found its issue of shares to respondent
on the hidden contract between him (VanHummell)
and the company instead of on this respondent’s said
application. Even if this was done with the conniv-
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ance of the company it was as regards the respondent
an improper thing for him to have done.

He took to himself notes which clearly ought to
have been taken to the company, and concealed the
true situation from respondent. He then used these
notes as if his own property and has them yet or sub-
ject to his redemption of them from his hypothecation
of them so far as unpaid and for that apparent reason
if no other as well as foregoing reasons was a proper
party and ought to have been held jointly answerable
for the surrender of the respondent’s notes or due can-
cellation of same and return of the moneys paid by
him.

The inference is clear from full consideration of
all the facts that the company and VanHummell
jointly entered upon a course of dealing that should
never have been used towards the respondent.

I have found his evidence so clearly fastening
agency for all he did upon the company that I have
had no difficulty in holding it liable, but that is no
reason for excusing the appellant VanHummell, or
holding he was entitled to be dismissed and hence
entitled as of right to his costs either preceding the
appeal to the Court of Appeal or costs of such appeal.

I think he was not entitled to either, and what I
have said must answer as my reasons in case the ap-
peal were founded independently of the statute on the
rule as to just cause in respect of costs.

I may refer to section 53 of the “Supreme Court
Act” as sufficient ground besides, or independently of
all I have said, for dismissing this appeal and depriv-
ing appellant of his costs below and giving costs of his
appeal here against him.
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Dvurr J—This is an appeal from the judgment of
the Court of Appeal for British Columbia in an action
brought by the respondent, Thomson, for the recovery
back of certain sums of money and the cancellation of
certain promissory notes paid and given by the re-
spondent to the appellant, VanHummell, (as the pro-
posed purchased price of certain shares in the capital
stock of the appellant “company upon an application
by the respondent to the company for such shares) in
which the Court of Appeal held that the respondent

was entitled to succeed. I think the appeal ought to

be dismissed; first, upon the short ground that the
plaintiff’s offer to purchase shares (which was an
offer to the company and was intended by the plain-
tiff to form the basis of a contract between him and
the company) was never accepted and that no such
contractual relation as that contemplated was ever
established. The moneys in question and the promis-
sory notes having been received by the appellant, Van-
Hummell, who was the company’s agent to receive the
same for a purpose which has entirely failed, the
plaintiff is entitled to recover them back.

The first point is that no contract was ever con-
cluded between the plaintiff and the company. That
fact is undisputed. It was the ground upon which
the company mainly based its defence at the trial.
On that fact they relied in the Court of Appeal (as
the judgment of the Chief Justice shews) and in this
court Mr. Anglin, who appeared on behalf of the
company, took the same position both orally and in his
factum.

"The contract was not a contract between the company and the
plaintiff but between VanHummell and the plaintiff.

The contract was not between the plaintiff and the company but
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between the plaintiff and VanHummell personally. Whatever may
have been the conception of the parties or any of them in this con-
nection the facts appear to be that VanHummell sold for himself
shares which he had bought or had a right to buy from the com-
pany.

I shall presently discuss the question whether the
contention that the plaintiff entered into a contract
with VanHummell can be sustained. In the mean-
time I am emphasizing the point that, at the’trial
and every subsequent stage of the litigation, the com-
pany has deliberately taken the position that it
never entered into a contract with Thomson in respect
of the sale or allotment of any of its shares and never
gave VanHummell any authority to enter into any
such contract on its behalf.

It was in May, 1911, that the company entered
into its arrangement with VanHummell. The com-
pany desired to sell its unsold shares. An agreement

was made with VanHummell in which it was recited

that VanHummell had

agreed to subscribe for and purchase the unsold stock of the com-
pany for the purpose of re-sale, said subscriptions to be made from
time to time as sales are made,

The subscription price was fixed at $15 per share and
it was provided that VanHummell should sell the
shares at $20 per share. Pursuant to this agreement,
on the same day, VanHummell applied to the com-
pany to have allotted to him 30,000 shares at the price
of $15 per share. That application, as was stated by
Ritter, the president of the company, in his evidence
given on discovery, was accepted by the company and
the shares applied for were allotted to VanHummell.
They were allotted, however, subject to the condition
expressed in a special share certificate which is in evi-
dence, bearing the same date as the application, that
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none of the shares comprised in the allotment should
be transferable except on the payment of the subserip-
tion price of $15 per share. The plan of the company
is plainly disclosed by these documents and the oral
evidence. The intention was that the company
should not enter into contractual relations with the
ultimate purchasers of the shares. VanHummell wag
to sell shares allotted to him pursuant to his agree-
ment with the company and he was to sell them at the
price of $20 per share. This sum of $20 per share was
not intended to pass through VanHummell’s hands as
agent of the company, but as the seller of shares
which either belonged to him or which he was entitled
to have allotted to him on his own account. From the
point of view of the company VanHummell was to be
the subscriber and the only subseriber. What the
object of the company was in proceeding by this
method is not expressly stated: but that this was the
nature of the arrangement as the company intended
it to go into effect is not open to dispute. As between
the company and VanHummell this design was strictly
carried out. It is stated both by Ritter and by Van-
Hummell, whose evidence was put in by the company,
that all shares sold by VanHummell were transferred
at his request from shares which had already been
allotted to him under the terms of this agreement with
the company. It is stated by both of them that the

practice was for VanHummell to pay the company for

shares so transferred, but looking in turn for personal
reimbursement to the persons to whom he had sold
them. This course was observed in the transaction
with the plaintiff. VanHummell applied to have the
requisite number of shares transferred to Thomson
from those standing in his name under the allotment
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1913 already referred to, and he paid for them in full at

——

Inter- the subscription price of $15 per share, and the
Bﬁgéﬁfy shares were accordingly transferred. The company, -
O;"‘ according to Ritter’s evidence, had no further con-
TroMSoN. cern in the matter. VanHummell’s recourse was
Duff J. against Thomson and against him alone.

T The understanding between the company and
VanHummell then was perfectly clear and precise,
that VanHummell, while representing himself as the
company’s agent to take subscriptions for shares, was
to transfer to subscribers shares that had been al-
ready allotted to him under his own subscription con-
tract. But the transaction, as it presented itself to
the ultimate purchaser with whom VanHummell was
dealing, wore a very different aspect. To him Van-
Hummell represented himself as the agent of the
company to receive subscriptions addressed to the
company and to receive also on behalf of the com-
pany the subscription price of $20 a share. To the
subscriber dealing with VanHummell the form of sub-
sceription placed before him was not merely an appli-
cation to the company for shares, but an applica-
tion setting forth the terms of what, if the proposal
should be accepted by the company, would become a
contract between him and the company in relation
to the disposition by the company of the subscriber’s
contribution to the company’s capital. One of ‘the -
‘terms of the application is as follows:—

I agree to pay the sum of $20 per share for the said stock, it
being understood and agreed that the excess amount over and above
the par value thereof is to be used for the purpose of securing sub-
seriptions and perfeeting the organization of the said company and
for the creation of a surplus.

The contract -pnopoéed by the subscriber was, in a
word, to involve the obligation on the part of the com-
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pany to carry out this undertaking. The subseriber
having placed this proposal in the hands of VanHum-
mell, together with the amount he had agreed to pay,
afterwards received a share certificate which he re-
garded as an acceptance of this proposal. The re-
spondent’s proposal was never presented to anybody
who had authority in fact on behalf of the company to
accept it. Nobody had authority in fact to enter into
such a contract on behalf of the company with Thom-
son. The sum of $20 per share paid by Thomson ac-
cording to his belief into the coffers of the company
was never intended by the company to pass through
the hands of anybody who should be accountable for
it as an officer of the company; and it was of the
essence of the company’s plan that, while VanHum-
mell represented himself as the company’s agent to
obtain subscriptions, the company itself should not
enter into any agreement which would make it ac-
countable for the disbursement of the subscription
price to any purchaser of shares under a subscription
contract.

In fact, then, there was no contract between the
plaintiff and the company. It does not follow, of
course, that the plaintiff might not have been in a
position to shew that the company was estopped from
denying the existence of such a contract. But that
does not prevent the plaintiff himself from setting up
the true facts if he chooses to rely upon the facts.

The respondent is entitled to say “you permitted
VanHummell to represent himself as your agent to
receive on your behalf proposals for contracts to he
entered into with you together with moneys payable to
you by the terms of those proposals. 1 acted on the
belief that he was your agent in fact for those pur-
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poses. When I seek to hold you responsible for the re-
presentations upon the faith of which my subscription
was given, you declare that my proposal was never in
fact accepted by you, that you never had any intention
of accepting it, and that you have no contract in fact
with me.” He isentitled to say that, and he is entitled
on discovery of these facts to insist that the moneys
and securities which were handed to VanHummell for
a particular purpose, and which pursuant to the ar-
rangement between VanHummell and the company
had been applied to another purpose should be restored
to him. There are two points which perhaps call for
some observation. The first point is this: It may be
suggested that in substance the plaintiff has got
what he expected to get. That, in a word, it was im-
material to him whether a contract was or was not
in fact formed between him and' the company, so
long as he got shares in the International Casualty
Company, and, as might perhaps be added, so long
as the company by its conduct was estopped from
denying that it had entered into such a contract. I

‘do not think there is any substance in this. The evi-

dence demonstrates and the company by its officials
and its counsel in effect avow, that the persons hav-
ing the charge of the company’s affairs concocted this
scheme with VanHummell which I have described,
one object of which certainly was to conceal from per-
sons applying for shares the fact that out of the sum
of $20 per share which they believed themselves to be
paying into the coffers of the company and for the
application of which the company was directly con-
tracting with them, 25% was to be intercepted béfore
any part of it reached the hands of the company; and
that this part of the subscription price was not to
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pass into the hands of any officer of the company who
should be accountable for it as such. It was, I say,
obviously, in part at all events, to conceal this state of
facts from the subscribers that this scheme was de-
signed. It involved, of course, deception. It was, in
plain words, a fraud upon the subscribers. And it
will not do for those who conceived and carried out
that fraud to escape the consequences of it by saying
“now you have found us out, the law will compel
us to give effeet to the transaction according to your
conception of it.” Or, in other words, “we elect to
be bound by the transaction as you conceived it.” The
authors of such a fraud are not entitled to any such
privilege.

The other point is this:—It is now suggested that
this ground upon which I think the plaintiff was en-
titled to proceed was not put forward at the trial, and
the plaintiff ought not to be permitted now to rely
upon it. This also appears to-be without substance.
The plaintiff has a judgment in his favour and if the
record discloses grounds upon which that judgment
can justly be supported it is our duty to give effect to
them even although those grounds were not relied
upon at any stage of the proceedings in the courts
below. The judgment, of course, could not be justly
supported upon grounds relied on for the first time in
this court if there were any danger of this court being
led into a mistaken conclusion by reason of not being
informed of all the relevant facts, but in the absence
of any such danger it would be the merest pedantry
to reverse a judgment, which according to the record
is the judgment that ought .to have been pro-

nounced by the court below, merely because counsel

for the party who has succeeded did not in the court
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below put his case in the strongest way. I have
already pointed out that all the facts necessary to
form a complete foundation for the plaintiff’s title to
relief upon the ground I have stated have either been
deliberately put forward by the company as a part of
its case or are proved irresistibly. It is a mistake,
however, to suppose that this point was not taken in
the court below. 'The plaintiff made it a part of his
case both in the cross-examination of VanHummell
and in the examination of Thomson to shew that Van-
Hummell represented to Thomson that the shares
with which VanHummell was dealing were “treasury”

~shares. The observations of the learned trial judge

indicated that the bearing of this evidence was pre-
sent to his mind and I see no reason to believe that the
effect of it was not dwelt on both at the trial and in
the Court of Appeal.

This would be a sufficient ground for dismissing
the appeal. There is, however, another ground on
which the respondent based his claim to relief and
upon which I think he is entitled to succeed. The
respondent alleges that for the purpose of procuring
his subscription VanHummell, on the day on which
the subscription was given as well as before that, told
him in answer to his inquiry that the appellant com-
pany would probably commence business before the
1st of October, and that it would certainly commence
business before the 1st of November. The company
did not in point of fact commence business until the
1st of June in the following year; and if this state-
ment of VanHummell’s was made with the object of
inducing the respondent to subscribe for shares by
creating in Thomson’s mind a belief that such was
VanHummell’s real opinion based upon his know-
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ledge as an officer of the company, and if such a
belief was thereby created and operated as a material
inducement in bringing about Thomson’s decision to
subseribe, and if in fact VanHummell did not believe
that the company would commence business as early
as the 1st of November, or if he had no opinion or be-
lief on the subject, that is to say, no real belief, then
there can be no doubt the respondent is entitled to re-
cover back the notes and money delivered and paid to
VanHummell. The first question is: Did VanHum-
mell tell the respondent that the company would
certainly commence business not later than the 1st
of November in Vancouver ? On this point the evi-
dence of the respondent and one Wilmot is explicit.
That evidence was accepted by the Court of Appeal.
I do not understand the learned trial judge to have
any doubt upon the point that the statement was made
as reported by the respondent; but he thinks the
effect of the statement was qualified by the further
statement that it would be necessary to obtain a
licence from the Insurance Department in Ottawa and
that the statement was subject to the condition that
such licence should be obtained before the date men-
tioned. It is quite true, of course, that this statement
of VanHummell’s was a statement as to something
which was to happen in the future, and that being so,
the respondent must have understood VanHummell
to ‘be only giving an opinion which might be falsified
in the event. But I see no reason to doubt that the
respondent was entitled to regard if, and did regard
it, as a positive assurance by VanHummell, who re-
presented himself to be the vice-president of the com-
pany, that the necessary licence would be procured
and the company established in Vancouver and in

141,
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operation before the 1st of November. Then: Was
the assurance given with the object of inducing the
respondent to subscribe for shares ? About that
there is little room for doubt. As the learned trial
judge mentions, there is uncontradicted evidence and
there seems no reason for dishelieving it, shewing
that VanHummell proceeded first to ascertain how
much ready money the respondent had and then pro-
ceeded to arrange the transaction upon terms likely
to induce the respondent to subscribe. But the main
inducement was that the respondent, who had been
for a comparatively short time practising his profes-
sion in Vancouver, was to be appointed the resident
physician of the company. As VanHummell says he
urged upon the respondent the advantage of such a
connection, and as the respondent says, no doubt
trauly, the terms of payment were so arranged as to
give some prospect that the instalments of the sub-
scription price could be made from time to time out
of fees earned through his connection with the com-
pany. The date at which the company should com-
mence actively to carry on business in Vancouver was,
therefore, of the very first importance and the object
of the assurance is perfectly clear. Then: Was this as-
surance a material inducement in bringing the mind
of the respondent to assent to VanHummell’s pro-
posal ? 1 think there is no room for doubt that it
was. There can be no doubt that the main induce-
ment operating on the mind of the respondent was
the undertaking given to him to appoint him a resi-

* dent physician of the company. The virtue of that

undertaking, of course, rested in the assumption that
the company was to carry on business in Vancouver
actively, and that the judgment of the respondent
should not have been influenced by the probable date
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when active business wasto commenceis a supposition
most difficult to accept. Having regard to the terms
of payment of the subscription price one might almost
consider it impossible to suppose that it would not be a
most material consideration. The evidence of Thom-
son is explicit to the effect that the assurance did
operate on his mind as one of the principal induce-
ments and the learned judge appears to accept the
statement of Thomson and the witness Wilmot that,
at an interview which took place in October between
Thomson and VanHummell at which Wilmot was
present, Thomson charged VanHummell with having
misled him with respect to the date on which it was
expected that the company was to commence business.
The learned trial judge seems to say that at that time
the respondent honestly believed he had been so
misled. "That, of course, is strong corroboration of
the respondent’s statement that he was misied. The
view of the learned trial judge appears to be that be-
cause the respondent did not insist upon this arrange-
ment being inserted in the written contract between
him and the company is conclusive against him on
the question as to whether it operated on his mind as
the “essential” inducement. If the assurance was re-
lied upon as a condition or warranty I think the
learned judge’s reasoning would be unanswerable to
say nothing of difficulties in point of law which such
a contention would raise. But, if the assurance in-
volved a fraudulent representation as to the state of
VanHummell’s opinion on the point, then it is suffi-
cient that that representation should have been one
of the inducements affecting Thomson’s mind; and I
think VanHummell succeeded in his purpose of pro-
ducing in the mind of the respondent such a degree of
certainty that the company’s business would be in
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operation in Vancouver within the two months at the
very most, that it never occurred to him to ask for
anything in the nature of a written undertaking upon
the subject. Consider the situation. When the re-
spondent having finally decided to take shares in the
company comes to sign his application and give his
cheque he is presented with a formal appointment in
writing as resident physician in Vancouver and he in-
sists on having that confirmed by the president of the
company as a condition of his subscription. Can it
be supposed, if the possibility had suggested itself to
his mind of the company not commencing business
for nine months, that he would have gone on with the
transaction in the form in which he actually did enter
into it ? I think it is impossible to suppose he would.

The last point is: Were these assurances fraudu-
lent ? I think the evidence justifies the conclusion
that VanHummell knew he was not in a position to
form any belief or opinion upon the point as to when
the company would be ready to start business in Van-
couver of such a character as could reasonably be re-
garded as forming a ground for action in any matter
of business. As to the probability of the company
commencing business in Vancouver as early as the
1st of November, he either did not believe that it
would be in a position to do so or he had no actual
belief or opinion upon the point at all. That is shewn
very clearly by his own evidence. VanHummell, in-
deed, does not deny that he had no ground whatever
for making any such statement as that attributed to
him. His defence is that he did not make the state-
ment. Unfortunately there is too much reason to
think that on other points also he was not unwilling
to deceive the respondent in order to induce him to
become a subscriber. The respondent, for example,
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says he told him he was vice-president of the company, 1ilf

which was untrue. The respondent also says that INTERAL
NATION.

VanHummell stated the shares were “treasury” Casvarry

shares. VanHummell admits that he regarded these >

shares as his own, but denies he made the statement. Tﬁﬁ"“-
With regard to all these matters he was given to DuffJ.
understand in the clearest way on examination for
discovery that his honesty would be attacked. Yet he
does not appear at the trial and there is no explana-
tion of his absence. The defence relied upon at the
trial by the company in itself involved a grave
imputation against the good faith of VanHummell.
The defence was, as I have pointed out already, that
VanHummell had no authority to act as the agent of
the company in the sale of its shares, and that he re-
presented himself as the company’s agent is indis-
putable. At the time of the trial when this defence
was set up VanHummell was vice-president of the
company ; and in face of all this he does not appear at
the trial in person. All these circumstances, I think,
powerfully supported the inference that VanHummell
and the company had few scruples, if any, respecting
the means they adopted in order to procure sub-
scriptions.

I should dismiss the appeal with costs.

ANGLIN J. (dissenting) agreed with Davies J.

Appeal dismissed wilth costs as to
The International Casualty Co.
and without costs as to Van-
Hummell.

Solicitors for the appellants: McDougal & Long.
Solicitors for the respondent: Deacon, Deacon &
Wilson.
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Company law—DForeign corporation—Conjlict of laws—Incorporation
by Dominion euthority—Powers—B.C. “Companies Act”—Un-
licensed extra-provincial companies—“Carrying on business”—
Contract — Transactions beyond limits of province — Promissory
notes — Right of action — Juristic disability — Construction of
_statute—‘(B.C:) 10 Edw. VII. ¢. 7, ss. 139, 166, 168.

The “Companies Act” (B.C.) 10 Edw. VII., ch. 7, secs. 139, 166, 168,
prohibits companies incorporated otherwise than under the laws
of British Columbia carrying on without registration or license
in the province any part of their business; penalties are pro-
vided for doing so without provincial registration or licence;
and they are denied the right of maintaining actions, suits or
proceedings in the courts of the province in respect of any con-
tract made in whole or in part within the province in the course
of or in connection with any business carried on contrary to the
provisions of the Act. The appellant company, incorporated
under the Dominion “Companies Act,” R.S.C., 1906, ch. 79, has
its head-office in Winnipeg, Man., and did mot become licensed
under the B.C. “Companies Act.” In February, 1911, the com-
pany entered into an agreement with A., who is domiciled in
British Columbia, giving him the exclusive right to sell their
goods in British Columbia in pursuance of which he ordered

*PRESENT :—Sir Charles Fitzpatrick C.J. and Davies, Idington,
Duff, Anglin and Brodeur JJ.
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goods from the company to be shipped from Winnipeg to him,
f.0.b. Calgary, Alta., assuming all risk and charges himself from
that point to Elko, B.C., where the goods were to be received
and sold by him. He gave the company his promissory notes,
dated at Winnipeg, for the price of these goods, some of the
notes being actually signed by him at Elko. In an action by the
company to recover the amount of these notes the trial judge held
that the action was barred by the statute and could not be
maintained by the company in any court in the Provinee of
British Columbia. On an appeal, per saltum, to the Supreme
Court of Canada the judgment appealed from (8 D.L.R. 65;
2 West. W.R. 1013; 22 W.L.R. 243) was reversed, and it was

Held, per Fitzpatrick (C.J. and Davies, Duff, Anglin and Brodeur
JdJ., that the transactions which had taken place between
the company and A. did not constitute the carrying on of
business by the company in the Province of British Columbia
within the meaning of the B.C. “Companies Act” and, there-
fore, the disabilities imposed by that statute could have no
effect in respect of the right of the company to recover the
amount claimed in the action in the provincial court.

Per Idington J.—As the exclusive jurisdiction in respect of bills of
exchange and promissory notes has been assigned to the Parlia-
ment of Canada, under item 18 of section 91 of the “British
North America Aect, 1867,” the word “contract” as used in
section 166 of the B.C. “Companies Act,” 10 Edw. VII, ch. 7,
cannot be considered as having any application to promissory
notes; the plaintiffs’ right of action in the provincial court was,
therefore, not barred by the provincial statute.

APPEAL, per salium, (by leave of a judge of the
Supreme Court of Canada), from the judgment of
Murphy J., at the trial in the Supreme Court of
British Columbia (1), dismissing the plaintiffs’ action
with costs.

‘The action was commenced on 1st March, 1912,
and the questions at issue were settled in a special
case which, after reciting the claim for the amount of
four promissory notes with interest ($3,315.85), given
for the price of the goods shipped as mentioned in the
head-note, proceeded as follows:—

“1. The plaintiff is a company incorporated by

(1) 8 D.LR. 65; 2 West. W.R. 1013; 22 W.LR. 243.
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letters patent * * * duly issued by the Secretary

g
Jou~ Demre Of State of Canada under the authority of the ‘Com-

Prow Co.
?.
AGNEW.

panies Act’ of Canada (R.S.C., ch. 79) giving power
amongst other things to carry on throughout Canada
the business of dealers in agricultural implements,
carriages and wagons and machinery and a general
agency, commission and mercantile business.

“2. The head-office of the plaintiff is at Winnipeg,
in the Province of Manitoba.

“3. The defendant, Agnew, is a merchant residing
at Elko, in the Province of British Columbia, and
carrying on at that place the business of a general
merchant.

“4, On 18th February, 1911, at the City of Win-
nipeg, the defendant, Agnew, entered into a contract
* # #* with the plaintiff under which contract the
defendant was given the exclusive right for a certain
territory in British Columbia to sell certain of the
plaintiff’s products.

“35. In pursuance of the contract the defendant
ordered at different dates from the plaintiff to be
shipped to the defendant f.0.b. Calgary, in the Pro-
vince of Alberta, certain goods, for which goods the
defendant gave promissory notes.

“6. The following notes represent goods ordered
by the defendant at Winnipeg, in the Province of
Manitoba, namely: The promissory note for $1,082.25,
dated the 20th May, 1911, represents goods ordered by
the defendant in person at Winnipeg, in the Province
of Manitoba, which order was filled by the plaintiff by
shipping the said goods in Winnipeg to the defendant
at Elko aforesaid. The remainder of the promissory
notes represent goods ordered by the defendant by
post, by way of letters posted at Elko aforesaid,
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directed to the plaintiff at Winnipeg, which said - LQE‘
orders were filled by the plaintiff by shipping the said Jouy Demre
goods to the defendant at Elko aforesaid. Frow Co.
“7. "The two promissory notes last above men- A‘_}EEW'
tioned, though dated at Winnipeg were in fact signed
by the defendant at Elko in the Province of British
Columbia.
“8. The plaintiff is not and was not licensed under
Part VI. of the ‘Companies Act’ of British Columbia
nor under any other Aect of that province.
“The questions for the opinion of the court are:—
“First: [VVhether the plaintiff is, in the absence of
a licence under Part VI. of the ‘Companies Act’ of
British Columbia (10 Edw. VIIL. ch. 7), precluded
from carrying on business in British Columbia or
from maintaining action in respect to any of the
claims or notes aforesaid.
“Second : Whether the provisions of said Part VI.
of the ‘Companies Act’ are, in so far as they purport
to prohibit the plaintiff from carrying on business
in the Province of British Columbia and to maintain
actions in the courts of the said province, intra vires
of the Legislature of the Province of British Columbia.
“If the court shall answer each of the above ques-
tions in the negative, as to all of the items comprised
in the claim of the plaintiff, then judgment shall be
entered for the plaintiff for the sum of $3,315.85, to-
gether with interest at the rate of five per cent. from
the date of the writ in this action until the entry of
judgment and costs of action to be taxed. ,
“If the court shall answer each of the above ques-
tions in the negative, as to the transactions and notes
which represent the goods ordered by the defendant at
Elko, then judgment shall be entered for the plaintiff
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for the sum of $2,197.90, together with interest at

Jou~ DEEeE the rate of five per cent. per annum from the date of

Prow Co.
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the writ to the entry of judgment, together with the
costs of the action to be taxed.

“If the court shall answer each of the above ques-
tions in the negative, as to the transactions and notes
which represent the goods ordered by the defendant
at Winnipeg, then judgment shall be entered for the
plaintiff for the sum of $1,117.95, together with in-
terest at the rate of five per cent. per annum from the
date of the writ to the entry of judgment, together
with the costs of the action to be taxed.

“If the court shall answer the above questions in
any other way than as above indicated judgment shall
be pronounced in accordance with the effect and in-
tent of such answers as may be given by the court or
as the court may direct.”

The following conditions governing shipments
were made part of the contract referred to in the state-
ment of the special case.

“The subscribers agree as follows :—

“1. To accept the goods shipped on arrival as speci-
fied for herein, or hereafter, during the life of this
agreement, paying the carrying charges thereon,
sufely housing and keeping free from taxes and all
other charges for the company, goods on hand, and in-
sure from loss or damage by fire in a reliable company
by policy in the company’s name at the subscribers’
expense, all goods while in the subscribers’ custody,
and all goods shipped hereafter shall be subject to the
same conditions as those herein specified for.

“2, That the said goods shall be at the risk of the
subscribers hereto as to damage or destruction from
any cause from the time of shipment until all obliga-
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tions given therefor have been satisfied, and the sub- 193
scribers hereto will fulfil and carry out the covenants Jormx Dezre
Prow Co.
and agreements herein contained and satisfy all obli- .
gations given therefor with interest, notwithstanding ™"
that the said goods may become damaged or destroyed
while in the possession of the subscribers hereto.

“3. That no claims will be made against the com-
pany for breakages unless they occur from manifest
defects in material. Breakages thus caused during
the first season’s use of the implement or vehicle will
be made good by new parts, which will be charged for
when sent and corresponding credit will be made, only
on return of the defective parts to the company,
charges prepaid, and the carrying charges on the parts
so replaced shall be paid by the subscribers hereto.

“4. That no claims for damages will ‘be made
against the company for delay in shipments for any
cause whatever.

“5. That a clear shipping receipt for goods shipped
shall relieve the company of all responsibility and
place the same with the carriers.

“6. That the proceeds of all goods shipped ’by the
company pursuant to this agreement, or which may
hereafter be shipped by them, shall be and remain the
absolute property of the company, and shall be held
by the subscribers hereto in trust for them until pay-
ment in full is made to the company of all obligations
under this agreement, and the said company shall not
rely only on the personal liability of the shareholders
hereto in respect hereof.

“7. That all goods shipped under this agreement are
to be sold by the subscribers hereto at the prices and
on the terms specified in the price list furnished by the
company, either for cash or on lien notes to be taken
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on the form of and drawn to the order of the company

Jor~ Deere When so requested, which notes must be taken by the

Prow Co.
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subscribers hereto at the time of the delivery of the
goods, and promptly forwarded to the company to-
gether with cash received; and upon payment in full
of all obligations in respect hereof to the company
under this agreement, all notes so taken in the name
of the company shall be transferred by them back to
the subscribers hereto, without recourse to the com-
pany.

“8. That the property and the title to all goods and
the proceeds thereof shipped by the company as in this
order provided, or which may be subsequently shipped
by the company, shall remain in the company and
shall not pass from them until all obligations given
therefor shall have been satisfied; but the subscribers
hereto shall have the right to the possession of same
until default in payment of any note or notes or other
obligations given to the company for all goods shipped.
Upon default in payment, the whole of the amount re-
mainilg unpaid, and all obligations given therefor,
shall, notwithstanding deferred times of payment
mentioned in such obligations, become due and pay-
able as cash forthwith, and the subscribers hereto
covenant with the company to pay the same on de-
mand, and in default of payment of all obligations
given therefor, the company may resume possession of
all goods shipped under this agreement, and which
may be subsequently shipped by them, which the com-
pany may also do if any of the statements made herein
are ascertained to be untrue, or if the subscribers
hereto become insolvent or if the company consider
themselves insecure, or whenever they may deem it
necessary to resume possession from any good cause;
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and this agreement shall not be in any way cancelled 1_95_{”

or rescinded or otherwise affected thereby, or by any Jor~ Drgse
. Prow Co.

resale of such goods: and in the event of the company o.

resuming possession as aforesaid, the subscribers here- Aﬁ“f_“"

to authorize and empower the company to sell the

said goods or any of them on the subscribers’ account,

by public auction or private sale, and to credit the net

proceeds of such resale, after deducting all expenses

of resuming possession and reselling same, on the pur-

chase money payable hereunder; and the subscribers

hereto shall remain liable for the balance of such pur-

chase money and interest, which shall then be payable

forthwith, notwithstanding any deferred time of pay-

ment mentioned in any obligations given therefor and

shall be collectable from any liens or securities held

by the company, or by process of law against the sub-

scribers hereto.

“9. To settle by cash and notes bearing the signa-
ture of the subscribers hereto promptly the first of the
month following date of shipment for all goods
shippéd, upon the terms as set forth on pages 5, 6, and
7 of this agreement, and at the prices appearing
therein opposite each article shipped, with all collec-
tion charges, and interest after maturity.

“10. That the rate of interest on accounts and notes
past due or extended shall be eight per cent. (8%)
and indebtedness past due or extended shall be se-
cured by good farmers’ paper, as collateral, at the
rate of 1.25 of collateral paper for every dollar of past
due or extended indebtedness.

“11. That in the event of the death of one or all the
subscribers hereto, or failure, insolvency, loss by fire,
transfer of property, suit filed against me or either
(of us), discontinuing business, non-payment of ac-
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counts or notes covered by this agreement, or in case
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arising under this agreement shall become due and
payable forthwith, notwithstanding deferred times of
payment.

“12. That no agreements, conditions or stipula-
tions, verbal or otherwise, save those mentioned in this

-agreement will be recognized.

“13. That the copy of this agreement retained by
the company is the original and to be the binding
agreement in case the duplicate varies from it in any
particular,

“14. All implements are shipped subject to the
usual manufacturer’s warranty to do good work when
properly operated, and failing to do this after the sub-
scribers have used their best efforts, they will give
immediate notice to the company and allow time for
instructions to be given, or, if necessary, the sending
of a person to put it in order. Tailing then to make
the implement do good work, it may be held subject
to the order of the company, but under no circum-
stances will the subscribers return goods without
direction from the company. In case this fault is with
the subscribers through their failure to follow direc-
tions or carelessness in using, the subscribers agree to
pay for the time and expense of the person sent to
put it in order.

“15. All claims for shortages must be made to the
company in writing within forty-eight hours from re-
ceipt of goods. If a written notification of such claims
does not reach the company at their office in Win-
nipeg within five days, no allowance will be made.

“16. No claim shall be allowed for breakage of
hardened moulds, shares or landsides, nor for alleged



VOL. XLVIIL] SUPREME COURT OF CANADA. 217

defective material or workmanship, unless the article 21_-?;
is produced and the defect is plainly apparent. Toum v}')%c:m
“17. The company shall not be held responsible for 0.
the performance of a plow, after it has been heated or AT_W'
radically changed by any one except from the factory.”
At the trial, in the Supreme Court of British Co-
lumbia, it was held, (Murphy J.), that the action was
barred by the B.C. “Companies Act” and could not be
maintained by the company in any court in the Pro-
vinee of British Columbia. On the application of the
company leave to appeal per saltum from this judg-
ment was allowed by a judge of the Supreme Court of

Canada.

Chrysler K.C., Wegenast and Caldwell, for the ap-
pellant.
G. I'. Henderson K.C. for the respondent.

THE CHIEF JUSTICE—I am of the opinion that
this appeal should be allowed with costs.

Both of the questions submitted for the opinion of
the court assume that the appellant company, in the
circumstances of the transactions in question, carried

“on in British Columbia “a part of its business” within
‘the meaning of the statutory prohibition relied upon
-—section 166 of the provincial “Companies Act,”—or
that the notes sued on were contracts made by that
company in the province in the course of or in con-
nection with its business. I do not pause to inquire
whether the statute is intended to pénalize contracts
made in the province in connection with the business
carried on there by an unlicensed or unregistered ex-
tra-provincial company, or whether all contracts made

15
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in the province by such companies are uninforceable.

Jouw Deere The distinction is not material in view of the con-

Prow Co.
v,
AGNEW,

The Chief
Justice.

clusion I have reached, which is that, on the facts of
this case, it does not appear that in taking the notes
sued on the company appellant carried on any part
of its business in the Province of British Columbia,
and, therefore, the assumption on which the questions
submitted are predicated is not founded.

As stated in the special case, the facts are: An
agreement. was entered into between the appellants
and the respondent, at Winnipeg, in ‘the Pro-
vince of Manitoba, ‘under ' which the respondent
was given the exclusive right to buy and sell certain of
appellants’ machines within a defined area of the Pro-
vince of British Columbia. Under this agreement,
the respondent ordered a shipment of goods, which
was executed by delivering them f.0.b. at Calgary, in
the Province of Alberta; the goods to be, thereafter, at
the expense and risk of the purchaser. The consign-
ment was to be paid for by promissory notes, and the
notes sued on herein were made in execution of that
undertaking. All of the notes are dated at Winnipeg,
where the head-office of the company, appellants, is
situate, and made payable at Elko, in British Colum-
bia, where two of them were actually signed. '

I cannot see how, agsuming the respondent was the
agent of the appellants, under the agreelﬁent made in
Winnipeg, it can be said, on these facts, that the com-
pany, appellants, carried on “any part of its busi-
ness” in British Columbia. The most that can be said
is that the appellants sold and delivered goods to the
respondent in the Province of Alberta to be after-
wards re-sold, possibly by the latter, within the Pro-
vince of British Columbia. The statute is not in-
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and no act was done by the appellants within the
province. If we had to deal with the sale of goods by

Prow (Co.
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the respondent to a customer, then the question of The Chief

carrying on business through an agent in the province
might arise.

Can it be said that the promissory notes, made in
the province and payable there, but sent to Winnipeg
in payment of a debt due under a purchase made at
the latter place is a contract made in the province in
the course or in connection with the business of the
company? A note executed, made payable and de-
livered to the payee in the province may be a contract
made there by the maker of the note, but it is not a con-
tract made by the appellants who assumed no obliga-
tion with respect to it. The notes must be considered
in connection with the contract of sale and delivery,
which is the consideration for which they were given.
That contract was complete by the delivery of the
goods beyond the limits of the province, and the notes
made by the respondent, in British Columbia, were
only made in performance of his obligation to pay the
amounts specified in those notes under that contract.

As to whether a promissory note is a contract, see
Pothier, “Lettre de Change” (Bugnet ed.), vol. 4,
pages 473 and 474 :—

La lettre de change appartient & I’éxecution du contrat du change;

elle est le moyen par lequel ce contrat s'exécute; elle le suppose et
T’stablit, mais elle n’est pas le contrat méme.

Judgment will be entered for $3,515.85, the amount
demanded, together with interest from the date of the
issue of the writ, at five per cent., and for costs.

1514,

Justice.
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Davies J.—I am of opinion that this appeal should

Ny
JouN DEERE he gllowed.

Prow Co.
?.
AGNEW,

Davies J.

Under the facts stated in the case submitted to us,
the plaintiffs were not doing or “carrying on busi-
ness” in the Province of British Columbia. I think
myself bound by the principle of the judgment of this
court in City of Halifax v. The McLaughlin Carriage -
Co.(1), and Kirkwood v. Gadd(2). Applying the test
stated in. those cases to the facts in this case it is im-
possible to hold, on the facts as stated, that the John
Deere Plow Company could be considered as “carry-

‘ing on business” in British Columbia, within the mean-

ing of that phrase as used in the statute.

In this view it is unnecessary for me to categori-
cally answer the questions submitted as the answers
I would give are evident from what I have said above.

IpINGTON J.—The judgment against which this
appeal is taken is upon a stated case so framed as to
raise questions that are not necessarily invelved in
determining the right of appellant to recover upon
the promissory notes upon which it sues.

Counsel for appellant in answer to a question I
put as to whether or not this was the result of a de-
sign to obtain the opinion of the court upon legal ques-
tions not arising out of the facts stated, but of im-
portance to the parties concerned herein, assured us
such was not the case. Counsel for respondent did
not dissent from this assurance. The learned trial
judge must be taken also to have so viewed the action
or he would not have heard it. I think we must, there-
fore, treat the case as if, on the facts stated, the sub-
mission had been whether or not the provisions of

(1) 39 Can. 8.C.R. 174, (2) (1910) A.C. 422,

?
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the “Companies Act” of British Columbia as it stood 13’1_5}
in the earlier half of the year 1911, or as revised later, Jou~ Derre

P Co.
when applied thereto constitute a defence in whole or m::

in part to appellant’s claim to recover on the promis- - Aﬂl?‘_w'
sory notes in question. The revision which took place Idington J.
in 1911 altered the numbering of sections and modified

the language used in many parts. The action began

in 1912 and the part prohibiting certain actions must

be looked at as it stood in 1912. The pamphlet copy

of this revision was used in argument and hence I

refer to sections as numbered therein.

The Act is badly drawn. In the sections 139, 152,
153, and 168, which we have specially to consider, the
object designated by the phrase “every extra-provin-
cial company” is expressly or impliedly referred to as
subject thereto.

The interpretation clause defines the term as fol-
lows:—

“Extra-provineial company” means any duly incorporated com-
pany other than a company incorporated under the laws of the Pro-

vince of British Columbia, or the former colonies of British Columbia
and Vancouver Island.

By close examination we find later it does not
mean what is thus interpreted, but only means it
subject to the awkwardly expressed limitation which
the language of seetion 153 gives.

That section, which I take as the key of this part 6
of the Act, is as follows :—

153. Any extra-provincial company duly incorporated under the
laws of—

(a) The United Kingdom;

(b) The Dominion;

(¢) The former Province of Canada;

(d) Any of the provinces of the Dominion of Canada; and

{e) Any insurance company duly authorized by its charter and
regulations to carry out or eflect any of the purposes or objects to
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1913 which the legislative authority of the Legislature of British Colum-

JoHN DY LERE bia extends, may obtain a licence from the registrar authorizing it
Prow Co. U0 €arry on business within the province on compliance with the pro-

». visions of this Act, and on payment to the registrar in respect of
AGNEW. the several matters mentioned in the table marked “B” in the first
I din;;l I schedule hereto the several fees therein specified, and shall, subject to
o the provisions of the charter and regulations of the company, and to
the terms of the licence, thereupon have the same powers and privi-

leges in the province as if incorporated under this Act.

What does this phrase

any of the purposes or objects to which the legislative authority of
the Legislature of British Columbia extends

mean ? Let it be noted that it is what “the charter
and regulations” of the foreign legislative or creative
power of both have authorized to be done by the sup-
posed corporate body that is to become the purpose or
object to which the legislative authority of the provin-
cial legislature has been thus directed.

The puzzles of the section do not end with these
lines in the beginning of it, but are continued by the
lines
and shall, subject to the provisions of the charter and regulations of
the company, and to the terms of the licence, thereupon have the

same powers and privileges in this province as if incorporated under
this Act.

It is quite possible for a company, by virtue of the
limitations of its creation, to be prohibited from carry-
ing on business in British Columbia and yet be able to
make, as the appellant did in the case in hand, a con-
tract outside of that province and in respect of some
breach thereof be under the need of suing in British
Columbia and be entitled to sue therefor in the courts
of that province. )

1 know not whether the appellant has “by its char-
ter and regulations” the right to apply for a license
to do business in British Columbia or not. Primd
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facie the patent creating it enables it to apply any- 1:13
where to do its business. This suggestion of its regu- J%xrrg V?I%E:)ZE
lations limiting its capacity starts the inquiry I have P
just mentioned as possible. In light of what section 'Aﬂw'
139 provides it becomes a pertinent inquiry as to Idington J.
whether or not the scope of this part VI. of the Act is o
‘such that a company may by virtue of its Dominion
charter be entitled to enter into such a contract as I
have suggested yet be disabled from following its
debtor in the eourts of that province without taking
out a licence which its self-restrictive regulations may
render useless for any other purpose than such liti-
gation. ‘

The language of section 139 seems to have been
held by the learned trial judge to have some such
effect. True, he relies upon other incidents such as
the insurance of property that the appellant permitted
another to carry into the province and deal with
therein. Can the appellant not ship its goods through
British Columbia, say to Seattle, and, in doing so, em-
ploy men in British Columbia to take care of them
and if need be insure them there ? And for breach of
duty on the part of those bound by or concerned in
such obligations can it not bring an action in the
counts of that province ?

I am not concerned with solving all these pro-
blems. I am only raising them here to illustrate
the curious things that may happen if this section and
some others are to be applied literally.

‘We are concerned here with section 166 as it stood
in 1911, and section 168, of which the first part is as
follows :—

166, * * * 8o long as it, (any extra-provincial company,)
remains unlicensed or unregistered under this Act it shall not be
capable of maintaining any action, suit, or other proceeding in any
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1913 court in British Columbia in respect of any contract made in whole
— or in part within this province in the course of or in connection with
JOHN DEERE : : :
Prow Co. ibs business, contrary to the requirements of this part
Acnew,  Of this Act.
Idington J. This provision, it is said, bars this action. If the

methods of interpretation and construction I have ad-
verted to are correct the defence herein may be well
founded.

Section 153, quoted above, does not, however, seem
to me to have been so framed as to warrant that mode
of treatment. These other sections (including 168
just quoted) must be read as operative within its
terms or not at all. It is the one which provides for a
licence. The subject throughout part V1. is licence, and
the meaning declared by section 152 must be held as
limiting the operative effect of all these other penaliz-
ing and puzzling sections aimed at the consequence of
not obtaining a licence.

I must, therefore, revert to the consideration of the
meaning to be extracted from section 152 to give the
other sections vitality or force.

It seems inconceivable that a charter of another
power can have had in view the carrying out or effect-
ing of
any of the purposes or objects to which the legislative authority of
the Legislature of British Columbia extends.

Yet such creations are those that the literal meaning
of this clause deals with. '

Passing that for the moment, what we are con-
cerned with here isthe recovery upon a number of pro-
missory notes of which some were given in, and some
outside the province.

Now, it is as plainly written in the enumerated
subjects of section 91, over which exclusive power is
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given to the Dominion, as anything can well be, that 21_5:’
bills of exchange and promissory notes are not within Jorx Deese

. Prow Co.
either v
the purposes or objects to which {he legislative authority of the Legis- Agxmw.
lature of British Columbia extends. Idington J.

Hence it seems to me that the kind of contract in-
volved herein is one over which the legislature enact-
ing the disabling section 168, which is relied on, has
no more authority than it has over the other corpora-
tions and contracts founded on any of the subjects
enumerated in section 91 over which Parliament has
exclusive legislative authority. '

It is possible that Parliament has not yet in this
regard covered all the ground thus open to it to take
in aid of its corporate creations which must rest only
upon its residual power over ‘“Peace, Order and Good
Government” as distinguished from those other cor-
porate creations I refer to above and hereinafter.

But the language of this section 152 which I have
called particular attention to, lends itself peculiarly
to the application of the principle that the legislature
cannot deal with promissory notes. Indeed, it seems
as if intended, however awkwardly, to exclude the
field of legislation beyond its powers, from the range
of anything contemplated by this legislation.

The legislatures of the provinces, having assigned
to them exclusive legislative authority over property
and civil rights beyond that part thereof primarily
assigned exclusively to Parliament by said enumera-
tion in section 91 and possibly by implication in a
few other sections of the Act which do not concern
us here, may, no matter how much inconvenience may
possibly by reckless or improper legislation arise, so
enact as to contracts as to render them in certain cases
null.
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. declared shall not be thereby invalidated.

AGNEW. Parliament in the “Bills of Exchange Aé&t” has not

Idington J. expressly dealt with this aspect of the matter and

gone so far as it may have a right to go. But, it may

be asked, must we not hold that Parliament, by provid-

ing for the creation of such companies as the appel-

lant, with the evident purposes of making the fran-

chises so granted as effective as Parliament, acting

within its powers, can make them for the execution

of their respective purposes, has, so far as necessary

therefor by implication, given such effect as it can in

relation to promissory notes ? 1 express no opinion.

Such is the problem which I conceive may arise
upon this Act in relation to the rights of the Domin-
jon corporate creations resting upon the residual
power of Parliament alone and on the law as it stands
at present.

Of course, other extra-provincial companies may
not stand in the same position.

It seems to me that in this case and in view of the
phraseology used in section 152, to which I have ad-
verted the legislature has refrained from questioning
the power of Parliament and so advisedly used the
word “contract” in section 168, as to avoid any ques-
tion of conflict.

I admit the word contract might include promis-
sory notes, but when we read it in light of all these
considerations I have referred to, I conclude it does
not.

For that reason alone the section 168 does not
apply as a bar to this action.

There are many other considerations leading to
the same result.
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The whole meaning of the section must turn upon %213
the effect of the words “carry on business within this J%ﬁjv?mgzgm
province.” That is what the licence is provided for. o.
The fees exacted indicate it must be something thus AS¥E™
substantial and not the mere incident, for example, Idington J.
of bringing an action.

I admit the language used in other sections doos
seem at times to strike at isolated Acts. 1 cannot
think they alter the scope and purpose of the whole of
this part of the Act, but must be controlled or read
in light of what seems to me the obvious purpose of
section 152 as a licensing Act.

I assume for argument’s sake such a power of
licensing exists, but by no means express any opinion
in regard thereto.

Then it has been urged it is a taxing Act within the
power to impose direct taxation within the province,
and the authority of Bank of Toronto v. Lambe(1) is
invoked. \ ,

1t seems as clear as can be that banks and railways
and other subjects falling within the enumerated sub-
jects of section 91 of the “British North America Act”
may be taxable by a province. But I do not think that
involves the liability to comply with such regulations
as these sections of the “Companies Act” in question
require compliance with. And I should say that none
of the conceivable corporate creations which may be
the product of the exclusive powers over said enumer-
ated subjects of section 91 fall within the sweeping
language of these sections now in question unless re-
stricted within the necessarily incidental powers for
executing the taxing power. Destroying their right of
contracting, or suing, does not seem to fall within

(1) 12 App. Cas. 575.
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that. And so far as the mere taxing power goes this

Jomn~ Deree Should hold good also relative to other companies.

Prow Co.
.
AGNEW.

Idington J.

These respective spheres of legislative authority of
Dominion and provinces may well be viewed as if ap-
pertaining to two independent states in their relation
to each other. Each may help the other, but can go no
further. It never, however, was intended either should
try to destroy the other.

It seems to me that there is also much to be said
relative to the quality of the taxation. If it is im-
posed purely to enable a company to do what appel-
lant has done, then, I submit, such methods of taxation
would be indirect taxation and not within provincial
powers.

I am not to be taken as suggesting that promissory
notes are, as a matter of course, to be held free from
taints of illegality and consequence thereof. The
causes of illegality founded on mere revenue laws,
however, may in regard to promissory notes be ulti-
mately found such as Parliament alone may declare.
I express no opinion here in regard thereto and only
desire to.avoid unwarranted inferences from what
I have said.

I conclude that there is nothing in the facts sub-
mitted that entitles a province to deprive a company
of its ordinary rights of contract and suing in the
province.

I think the appeal should be allowed with costs.

Durr J.—1 think the British Columbia “Compan-
ies Act” (B.C. Stats., 1910) does not in its true con-
struction disable the appellant c'orhpany from main-
taining this action.

The relevant provisions of the Act are sections 139
and 166. These are in these words :(—
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139. Every extra-provincial company having gain for its purpose 1913
and object within the scope of this Act is hereby required to be by
licensed or registered under this or some former Act, and no company, J%ligv? %EgE
firm, broker or other person shall, as the representative or agent of . )
or acting in any other capacity for any such extra-provineial com- AGNEW.
pany, carry on any of the business of an extra-provineial company "
within this province until such extra-provincial company shall have Diﬂ;_J'
been licensed or registered as aforesaid.

This section shall apply to an extra-provincial company notwith-
standing that it was heretofore registered as a foreign company
under the provisions of any Act.

166. If any extra-provincial company shall, without being licensed
or registered pursuant to this part, carry on in the Province of
British Columbia any part of its business, such extra-provincial com-
pany shall be liable to a penalty of fifty dollars for every day upon
which it so carries on business, and so long as it remains unlicensed
or unregistered under this Act, it shall not be capable of maintaining
any action, suit, or other proceeding in any court in British Columbia
in respect of any contract made in whole or in part within this pro-
vince, in the course of or in connection with its business contrary
to the requirements of this part:

Provided, however, that upon the granting or restoration of the
licence or the issuance or restoration of the certificate of registration
or the removal of any suspension of either the license or the certi-
ficate, any action, suit or other proceeding may be maintained as if
such licence or certificate had been granted or restored or such sus-
pension removed before the institution of any such aection, suit, or
other proceedings.

The disability to sue imposed by section 166 only
affects the company in respect of rights of action al-
leged to arise out of some contract made

in whole or in part within this province * * * contrary to the
requirements of this part;

and the last words “contrary to the requirements of
this part” of this Act refer, it seems to me, to the re-
quirements imposed by sections 139 to 167, which
ordain that an exfra-provincial company shall be
licensed or registered under the Act before it can be-
come enfitled to “carry on in the province any part
of its business.” The contracts, therefore, which an
extra-provincial company not licensed or registered
under the Act is disabled from enforcing by action
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in the courts of British Columbia in virtue of the pro-

Jomw DERRE vigions of section 166 are contracts made in course of

Prow Co.
v.
AGNEW.

Duff J.

or in connection with some business which the com-
pany in whole or in part “carries on” in that province.

The learned trial judge held that the appellants were
carrying on business by the respondent as their agent or
representative, and that the contracts in question were
made in connection with that business. In support of
this conclusion the respondent relies upon the provi-
sions of an agreement set out in the special case be-
tween the parties to the action(1). The appellants are
manufacturers of ploughs, and their principal place of
business is at Winnipeg; the respondent is a general
merchant at Elko, B.C. The promissory notes sued
on were given for goods shipped at Calgary by the
appellants to the respondent at Elko under the terms
of the agreement already mentioned. ‘Some of these
goods were ordered by the defendant in person at
Winnipeg and others by letter from Elko. The agree-
ment in question binds the respondent to accept all
goods shipped under it and to “settle by cash and
notes” for all such goods according to the prices set
forth in the price list on the first of the month follow-
ing each shipment. All goods affected by the agree-
ment are to be at the risk of the respondent until paid
for; and the respondent is to insure them for the pro-
tection of the appellants. In the event of the death of
the respondent or his insolvency or of an action being
brought against him all moneys owing are to become
immediately payable. In default of payment of any
obligation given to the appellants for any goods
shipped under the agreement all moneys owing by the
respondent become payable and the appellants are
authorized to sell all goods to which the agreement re-

(1) See pp. 212-217 ante.
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lates and credit the proceeds to the respondent, who &13
is to remain liable for any deficiency. In the mean- JomN Degre
time, pending the payment of all obligations in full, me,v, o-
the title to all goods shipped remains, until they are AW
sold by the respondent, in the appellants, and all notes Duff J.
taken on the sale of any of them by the respondent o
from purchasers are to be taken in the name of the
appellants. The sales made by the respondent are to
be according to a price list furnished by the appel-
lants. This agreement constituted — the learned trial
judge holds — the respondent the agent of the appel-
lants for the sale of goods to which it relates. I
cannot agree with this. It is, in my judgment, an
agreement relating to the sale and purchasing of
.goods embodying elaborate provisions for the pro-
tection of the sellers. Until the sellers have been
paid in full the property remains vested in them and
all moneys received on sale by the respondent are
to be treated as theirs; but the rights thus reserved .
to them are only for securing the payment of the pur-
chase money; and on payment they would disappear
at once. Subject to the rights so held by the sellers
as security the purchaser is the beneficial owner of the
goods. True, there is a covenant that he will not sell
except at the prices specified in the agreement. I
doubt very much whether this provision was intended
to bind the purchaser with respect to goods that have
been fully paid for. If it was intended to apply to
goods that have become fully vested in the purchaser
its validity is doubtful; but in any case it could only
operate as a personal covenant by the respondent
affecting the conduct of his own business.

I see nothing in these provisions requiring or, in-
deed, justifying the inference that the respondent in
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carrying out the agreement was acting as the agent or

Jon~ Demre Tepresentative of the appellants in carrying on the

Prow Co.
v.
AGNEW.

Duff J.

appellants’ business. What was contemplated was
that in the condfict of his own business he should ob-
serve the provisions of this contract that he had made
with the appellants. The second part of the first
question,

whether the plaintiff * * * is precluded from * * * maintain-
ing action in respect of any of the claims or notes aforesaid

ought to be answered in the negative. The first branch
of the first question, and the second question, do not
arise on the facts and it would, therefore, be improper
to answer them.

I may add, although it is not strictly necessary fo
the decision, that section 166, which subjects extra-
provincial companies to penalties for carrying on in
the province any part of their business without licence
or registration appears to indicate that the legislature
by the phrase “carrying on business” contemplated
such conduct on the part of the company as would,
according to the general principles of law, amount to
a submission to the jurisdiction of the British Colum-
bia courts. According to that view no company would
come within the penalties or disabilities imposed by
the enactments quoted above unless it had a fixed
place of business at which it carried on some part of
its own_ business within the province.

ANGLIN J.—In my opinion the notes sued on were
not given to or taken by the plaintiffs in the course of
carrying on their business within British Columbia.
The burden was on the defendant to prove this. The
evidence in the record does not establish that the plain-
tiffs carried on any part of their business in that
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province. On that short ground this appeal should, 313’

in my opinion, be allowed. : J%lilgv?’gﬂom
V.

BRrODEUR J.—The main question to be decided in Aexmw.
this case is whether the appellants ‘are carrying on Bro_d;r J.
business in the Province of British- Columbia.

By the “Companies Act” of that province, it is pro-
vided that every extra-provincial company having gain
for its purpose is required to take out a licence, and
it is also provided, by the same Act, that

no person shall as the representative or agent of, or acting in any
other capacity, for any such extra-provincial company, carry on any
of the business of that company until such extrmprovmcml company
shall have been licensed. ~ (Section 139.)

And, if any extra-provincial company shall carry
on any of its business in the province, it shall not be
capable of maintaining any action in any court of
British Columbia in respect to any contract made, in
whole or in part, within that province in connection
with its business. (Sec. 166.)

It appears by the stated case that the head-office
of the company is at Winnipeg; that the respondent,
Agnew, is residing in British Columbia and carrying
on there the business of a general merchant. In Feb-
- ruary, 1911, Agnew, in Winnipeg, made a contract
with the appellants under which they agreed not to
sell, in a certain territory in British Columbia, the
classes of goods which the respondent would order.
In execution of that contract the respondent, at dif-
ferent dates, ordered from the appellants certain
goods to be shipped to him in Calgary, in Alberta, and
he gave his promissory notes for those goods. Some
of those notes were made and signed in Manitoba.
The other notes, though dated in Winnipeg, were, in
fact, signed by the respondent at his place of business.

16
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The company was not registered in British Colum-

b'd .
Joux Deere bia.

Prow Co.
.

AGNEW.

Brodeur J.

The trial judge found that the appellant company
should be considered, on the above facts, as carrying
on business in the Province of British Columbia, and,
ag the company was not registered there, that it could
not take any action to enforce the contract with the
respondent.

I am not able, for my part, to come to such a con-
clusion. It cannot be said that the appellants were
carrying on any business in the Province of British
Columbia. Some of their goods were being sold, it
is true, by the respondent, but he was not their
representative or agent and did not act in any such
like capacity for the appellants, but he was doing
with those goods the same as he would do with any
other goods which, in his ordinary business, he would
bring from any other part of the country.

Having come to that conclusion, I do not think
it is necessary then to examine the other question
which has been submitted by the plaintiffs, namely,
whether or not the appellants, being a company incor-
porated by the Dominion Parliament, could be sub-
jected to the requirements of the Act above mentioned.

I think that the appeal is well founded and it
should be allowed with costs.

Appeal allowed with costs.
Solicitors for the appellants: Tupper, Kitto & Wight-

man.
Solicitors for the respondent: Wilson & Jamieson.
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IN ke CHARLES DEAN. 1913

*Feb. 23.

*RY |
Criminal low—Habeas corpus—COommon law offences—Construction Feb. 25.

of statute—“Supreme Court Act,” R.8.C., 1908, c¢. 139, s. 62—
Jurisdiction of Supreme Court judges.

The jurisdiction of judges of the Supreme Court of Canada in re-
spect of habeas corpus ad subjiciendum extends only to cases of
commitment on charges of offences which are criminal by virtue
of statutes enacted by the Parliament of Canada; it does not
extend to cases of commitment for offences at common law or
under statutes enacted prior to Confederation which are still in
force. Re Sproule (12 Can. S.C.R. 140) referred to.

‘The offence of housebreaking as described in the Imperial statute,
7 & 8 Geo. IV., ch. 29, sec. 15, became part of the criminal law
of British Columbia on the introduction of the criminal law of
England into that colony by the Ordimance of 19th November,
1858, continued to be so until the Union of the province with
Canada, and since then by virtue of sec. 11 of the “Criminal
Code,” and it is not an offence to which sec. 62 of the “Supreme
Court Aet,” R.S.C., 1906, ch. 139, has application.

APPLICATION, in Supreme Court Chambers, at the
City of Ottawa, for the rule calling upon the keeper
of the common gaol in the County of Westminster, at
the City of New Westminster, in British Columbia,
to shew cause why a writ of habeas corpus ad sub-
jiciendum should not issue to bring up the body of one
Charles Dean who was, as alleged, confined in the
said gaol under a warrant of commitment, dated 5th
September, 1912, to stand his trial upon a charge of
the offence of housebreaking.

J. Travers Lewis K.C. supported the application.

*PRESENT:—Mr. Justice Duff, in Chambers.

16%%
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E. F. B. Johnston K.C. on behalf of the Attorney-
General for British Columbia, shewed cause.

Durr J.—I think I have no jurisdiction to enter-
tain this application. It will not be necessary, in view
of my opinion as to the construction of section 62 of
the “Supreme Court Act,” to decide the point raised
by the contention of Mr. Johnston, on behalf of the
Attorney-General for British Columbia, that that en-
actment is beyond the competence of the Parliament
of Canada. Section 62 is as follows:—

Every judge of the court shall, except in matters arising out of
any claim for extradition under any treaty, have concurrent jurisdic-
tion with the courts or judges of the several provinces to issue the
writ of habeas corpus ad subjiciendum for the pumpose of an inquiry
into the cause of commitment in any criminal case under any Act
of the Parliament of Canada.

2. If the judge refuses the writ or remands the prisoner, an ap-
peal shall lie to the court.

The language indicates an intention on the part of
Parliament to confer only a strictly limited jurisdic-
tion. Anything like frequent interposition in the ad-
ministration of the criminal law in the provinces by
the judges of the Supreme Court of Canada, through
the instrumentality of the writ of habeas corpus,
would obviously lead to the most undesirable results;
and, before exercising the authority in a given case, I
think it is my duty to scrutinize most carefully the
terms in which that authority is given to ascertain
whether or not the case is clearly one of those in
which it was intended to be exercised.

The jurisdiction extends only, I think, to those
cases in which the “commitment’” has followed upon
a charge of a criminal offence which is a criminal
offence by virtue of some statutory enactment of the
Parliament of Canada; it does not, in my opinion, ex-
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tend to cases in which the “commitment” is for an
offence which was an offence at common law or under
a statute which was passed prior to Confederation and
ig still in force. ‘

That, I think, is the effect of previous decisions by
judges of this court. See Re Sproule(1). The offence
for which the applicant was committed to stand his

trial is thus described in the warrant of commitment:

He, the said Charles Dean, at the [City of New Westminster, in
the County of Westminster, on the 15th day of September, A.D.
1911, did unlawfully break and enter the counting-house of the Bank
of Montreal, situated at the corner of Columbia and Church streets,
in the Oity of New Westminster aforesaid, and the sum of $271,000, the
property of the said Bank of Montreal, then and there being found
therein then and there steal, contrary to the form of the statute
in such case made and provided.

These words aptly describe an offence under sec-
tion 15 of 7 & 8 Geo. IV. ch. 29, which became part
of the law of British Columbia under the ordinance of
the 19th November, 1858, introducing the civil and
criminal law of England into that colony. This enact-
ment continued to be a part of the criminal law of
British Columbia down to the time of the Union with
Canada, and, by section 11 of the “Criminal Code” it
is now part of the “criminal law” of the province in so
far as it has not been repealed, “altered, varied, modi-
fied or affected” by competent legislative authority.
The only change relates to the nature of the punish-
ment to which an offender is liable.

Section 62 has, consequently, no application.

Application refused.

(1) 12 Can. S.C.R. 140.
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THE GRAND TRUNK PACIFIC

RAILWAY COMPANY .......... }APP—ELLANTS;

AND

JOHN Y. ROCHESTER AND OTHERS. . RESPONDENTS.

ON APPEAL FROM THE BOARD OF RAILWAY COMMIS-
SIONERS FOR CANADA.

Raihways—Construction—Route and location plans—Approvel—0b-
struction to mavigation—Demolition of works—Jurisdiction of
Board of Railway Commissioners— Railwaey Act,” R.8.C., 1906,
c. 37, ss. 30(h), (1), 230, 233.

Where a rajlway company, in the professed exercise of its powers as
a railway company and without the approval of the route by
the Minister and of the location plans and works by the Board
of Railway Commissioners for Canada, has constructed a solid
filling across navigable waters, the Board, under the provisions
of sections 230 and 233 coupled with sub-sections (k) and (%)
of section 30 of the “Railway Act,” R.S8.C., 1906, ch. 37 has jur-
isdiction to order the demolition of the works so constructed.

APPLICATION for leave to appeal from an order
of the Board of Railway Commissioners for Canada,
dated on the 2nd of January, 1912, by which the rail-
way company was directed to remove a portion of a
rock filling placed across the entrance of Market Cove,
at Cameron Bay, B.C., in the construction of a por-
tion of their line of railway.

A portion of the roadbed of the Grand Trunk
Pacific Railway Company from Prince Rupert, in
British Columbia, westerly, was constructed subse-
quent to the 81st of December, 1909, and John Y.

*PRESENT :—Mr. Justice Duff, in Chambers.
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Rochester and others complained to the Board of E’f

Railway Commissioners for Canada that the railway Grano
company was about to construct a solid embankment, Ej‘;ﬁ;ﬁ
at Cameron Bay, B.C., across the entrance to Market RW“‘;?_' Co.
Cove upon the shores of which they held leases of RocHESTEE.
water-lots from the Government of British Columbia.
The complainants asked that, on approval of the loca-
tion plans, their rights should be protected. At the
time of this complaint, 25th November, 1909, no route-
map for this portion of the railway had been approved
. by the Minister, and the approval of the location plans
and authority for the construction of the works had
been withheld by the Board pending inquiries.
Without obtaining such approval and authorization,
the railway company actively proceeded with the
construction of the railway along the route in ques-
tion in the professed exercise of its powers as a
railway company and, in doing so, blocked the en-
trance of the cove so that navigation of its waters was
obstructed by a stone embankment which the railway
company placed across its entrance. After hearing
the parties interested the Board found, in effect, that
the complainants had leases of lands abutting on the
waters of the cove for the purpose of securing access
thereto by water. for their warehouses, etc., and that
they were the owners of the riparian rights appurten-
ant to the possession of these lands; that the railway
company had cut off all access by water from the
harbour to all points around the cove; that at the
time of the construction of the embankment the com-
pany had no title to the land across the entrance of
the cove; that the company had no right to make the
construction without approvél of the route-map and of
the location plans and works; that the lands and busi-
- ness of the complainants had been injuriously affected
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by the wrongful and illegal act of the railway com-
pany; and that there was no necessity for a stone em-
bankment across the entrance to the cove and no rea-
son why an opening should not be left there sufficient
to enable vessels to pass in and out during high tide.

Upon these findings it was,on the 2nd of January,
1912, ordered by the Board that the railway company,
on or before the 1st of May, 1912, should remove suffi-
cient of the rock-fill to leave an opening at the deepest
point of the entrance at least thirty feet in width, .
and that, before the 15th of February, 1912, the com-
pany should file with the Board and furnish the com-
plainants with plans shewing the location of the open-
ing, ete.

The opinion judgments of Chief Commissioner
Mabee and Commissioner McLean, delivered upon
the making of the order in question, appear at pages
294 to 299 of the Seventh Report (1912) of the Board
of Railway Commissioners for Canada (Sessional
Paper No. 20¢), presented to Parliament in 1913.

On the hearing before Mr. Justice Duff, in ‘Cham-
bers, 1st March, 1912,

D’Arcy Tate K.C. appeared in support of the
application.

N. G. Guihrie contra.

The application was refused for the following rea-
sons by

Durr J—On the 4th of March, last, I dismissed
an application made to me on the first day of the same
month for leave to appeal from an order made by the
Board of Railway Commissioners, on the 2nd of Janu-
ary, 1912, directing the railway company to remove
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part of their rock-fill at Cameron Bay, B.C. 1 gave 1912

S——

no reasons in writing for my decision, at the time, Grawp
but it is now stated that‘ an appeal from the order %fggff,
of the Railway Commission is pending before His RWAY Co.
Royal Highness the Governor in Council, and that it ROCHESTER
may be necessary to refer to the grounds upon which Duff J.
“the company’s application for leave to appeal was dis-
missed, and I have been requested, through the regis-
trar, to state the grounds upon which I acted. I think
it is reasonable, in the circumstances, to comply with
the request.

An appeal lies to the Supreme Court from the
Board of Railway Commissioners in two cases only,
which are provided for by sub-sections 2 and 3 of sec-
tion 56 of the “Railway Act.” The application in
question was made under sub-section 2, and the point
to be determined was whether there was any arguable
question of jurisdiction which the railway company
ought to be permitted to bring before the Supreme
Court.

Cameron Bay is a tidal water in which the public
have rights of navigation. The Board of Railway
Commissioners, in effect, found that the fill in ques-
tion had been constructed by the railway company
in professed exercise of their powers as a railway
company, and that the requirements of section 233 of
the “Railway Act” had not been complied with.
These facts being found by the Board, the question
of jurisdiction of the Board to make the order ap-
peared to be obviously concluded by a reference to
section 230 of the “Railway Act,” coupled with sub-
sections (k) and (i) of section 30 of the same Act,
and I dismissed the application accordingly.

Application refused with costs.
17°
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THE CANADIAN NORTHERN
QUEBEC RAILWAY COMPANY | APPELLANTS;
(PLAINTIFES) ..oviinennennnnnens

AND

ALEXANDER NAU]j (DEFENDANT) . . RESPONDENT.

ON APPEAL FROM THE COURT OF KING’S BENCH, APPEAL
SIDE, PROVINCE OF QUEBEC.

Arbitration and award — Procedure — Prolonging date for award —
Special circumstances—*Railway Act’ R.8.C., 1906, o. 37, s. 204.

On an arbitration respecting compensation to be paid for lands taken
under the “Railway Aect,” R.S.C., 1906, ch. 37, the arbitrators had
fixed a day for their award according to the provisions of
section 204. After some proceedings before them it was arranged,
for the convenience of counsel for the parties, that further
proceedings should be suspended until the return of counsel who
were obliged to be present at the sittings of the Judicial Com-
mittee of the Privy Council and nothing further was done until
after the return of counsel from abroad at a date later than the
time so fixed for the award. The arbitrators had not prolonged
the time for making the award but, upon reassembling after the
day originally fixed had passed, they fixed a later date for that pur-
pose. The company’s arbitrator and counsel then refused to take
part in any subsequent proceedings and the two remaining arbi-
trators continued the hearing and made an award in favour of
the claimant greater than that offered by the company for the
lands expropriated. In an aetion by the company to have the
award set aside and for a declaration that the sum -offered
should be the compensation payable for the lands,

Held, Fitzpatrick C.J. and Anglin J. dissenting, that, in the circum-
stances of the case, the company should not be permitted to
object to the manner in which the arbitrators had proceeded in
prolonging the time and making the award. The appeal from
the judgment of the Court of King’s Bench (Q.R. 22 K.B. 221),
declaring the award to have been validly made was, conse-
quently, dismissed with costs.

*PRESENT:—Sir Charles Fitzpatrick C.J. and Davies, Idington,
Duff, Anglin and Brodeur JJ.
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APPEAL from the judgment of the Court of Xing’s
Bench, appeal side(1), by which an appeal from the
judgment of Lemieux J., in the Superior Coﬁrt, Dis-
trict of Quebec(2), was dismissed with costs and the
award of arbitrators under the “Railway Act,” R.8.C,,
1906, ch. 37, stood confirmed.

The circumstances of the case are stated in the
head-note and in the judgments now reported.

G. G. Stuart K.C. for the appellants.
Fusébe Belleaw K.C. for the respondent.

Tae CHIEF JUSTICE (dissenting).—I have read
Sir Louis Davies’s judgment and were it possible for
me to accept his construction of the arrangement
made between counsel and the arbitrators at the ad-
journment of the proceedings on the 18th of January,
I would have no hesitation in adopting his conclusion.
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Unfortunately the evidence of what occurred as given '

by Mr. Belleau, the respondent’s counsel, and Mr.
Mayrand, his arbitrator, convinces me that it was then
agreed there would be an adjournment until the 26th
~of January, on which latter date the arbitrators
would again meet, and if counsel were not then able
to be present, a further postponement would be made
until their return from England. The minute of the
proceed’ings of the 18th January is very clear and ex-
plicit; it reads: “IL’Enquéte est ajournée au 26 Janvier
courant & 2 heures p.m.” It is significant that Mr.
Belleau drew the attention of the arbitrators to the
statute and insisted that the delay to make the

(1) Q.R. 22 K.B. 221. (2) QR. 42 8.C. 121.

17Y%,
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award should be extended if there was to be a post-
ponement beyond the 15th of February, the date fixed
for that purpose at their first meeting, as required by
the express terms of section 204 of the “Railway Act.”
This was clear notice to the arbitrators and if, at the
time they did not intend to meet on the 26th January
as the appellants contend, it is inconceivable that they
did not then provide for the important contingency
indicated by respondent’s counsel. The award was
not made within the delay and the time was not en-
larged. There was no meeting on the 26th January
nor on any day until after the delay fixed by the arbi-
trators at their first meeting on or before which their
award would be made, and the award made at a sub-
sequent date should be set aside.
I would allow the appeal with costs.

Davies J.—This was an appeal from the judgment
of the Court of King’s Bench, affirming the judgment
of the Superior Court of Quebec, refusing to set aside
an award made in the respondent’s favour for the
value of a piece of land expropriated by the railway
company. The ground mainly relied upon by the ap-
pellants for setting aside the award was that the arbi-
trators in extending the time for making the award
to a further day than that which they had first fixed

‘upon, had not strictly complied with section 204 of

the “Railway Act” of Canada, but had made such ex-
tension after the time first fixed had elapsed.

It appears to me that the result of this appeal
must depend upon the appreciation given to the under-
standing and agreemeht made and reached by all the
parties and their counsel on the 18th January, as to
the postponement of the arbitration proceedings.
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After the arbitrators were appointed they met,
and, on the 18th January, after having heard some
evidence, counsel intimated that they desired to have
the proceedings adjourned so as to enable them to
attend the Judicial Committee of the Privy Council
in London, and suggested that an adjournment should
take place till the 26th January on the understanding
that if they were then unable to be present the pro-
ceedings should be prolonged until counsel’s return
from England, and should then be resumed. The 15th
February had been originally fixed by the arbitrators
as the date, under the section of the statute, for mak-
ing their award and, when the proceedings were ad-
journed at counsel’s request as above stated, no de-
finite day was named by the arbitrators extending the
time from the 15th February. On the return of coun-
sel from England, however, a majority of the arbitra-
tors met and fixed the 15th June as the time for mak-
ing the award. The company’s arbitrator and eounsel
refused to recognize or attend any of these later arbi-
tration proceedings on the ground that, failing to
make an extension of the time for making their award
before the 15th day of February, the arbitrators had
ceased to have any jurisdiction, and all further pro-
ceedings were ultre vires.

Whether in making the exfension at the time
they did the arbitrators acted within their powers
or not, depends, in my opinion, upon the construec-
“tion of the consenf agreement respecting the post-
ponement. . As I construe that agreement, it pro-
vided for a prolongation of the proceedings and
their resumption after counsel’s return to Quebec.
The fact that the arbitrators failed to make an
entry before the 15th February of an extension of
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1:113 time for the making of their award either at the ad-
Caxapiax journment on the 18th or on the 26th January, does
N&"U’gﬁﬁ”‘ not vitiate or render null and void all the further pro-

Ry. Co. ceedings. Such extension was made by the majority

Nauvp.  of the arbitrators who met after counsel’s return when

Davies J. they fixed the 15th June. The company’s arbitrator
" had full notice of all these meetings.

I do not think, under the circumstances and the
agreement and understanding reached, that it was too
late to name and fix such a date when the return of
counsel enabled the arbitrators to resume the proceed-
ings. Their action in so naming the day was an
action which must be held to have been made with the
consent of the parties; and I do not think the tech-
nical point relied upon by the appellants that such
prolongation must necessarily be made before the
lapse of the day originally fixed for making the award
should, under such circumstances as existed in this
case, be given effect to, or that it is open to the rail-
way company, after a delay obtained at their own
request, to ask that effect be given to such an ob-
jection.

The appeal should be dismissed with costs.

IningTON J.—The first. question raised herein is
upon the construction of section 204 of the “Railway
. Act,” which is as follows:—

204. A majority of the arbitrators, at the first meeting after their
appointment, or the sole arbitrator, shall fix a day on or before which
the award shall be made, and if the same is not made on or before
such day, or some other day to which the time for making it has,
either by the consent of the parties, or by resolution of the arbitra-
tors, or by the sole arbitrator, been prolonged, then the sum offered
by the company, as aforesaid, shall be the compensation to be paid
by the company. :
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The arbitrators had proceeded at some consider- 1113
able length with their inquiry after having as re- gawapiax

quired by this section named the fifteenth of Febru- NograEaN

QUEBEC
ary then next as the date on or before which their RY-D Co.
award should be made. Naup.

On the eighteenth of January it seems they had a 1dington J.
meeting at which it was intimated counsel on both ™
sides had business that would call them before the
Privy Council and they might have to leave for Eng-
land on or before the 26th January, then named as an
otherwise convenient day for further proceeding with
the continuation of the reference. .

'There is no dispute about the fact that it was
agreed as a matter of courtesy to counsel that the
continuation of the reference should be enlarged if
coungel were called away on or before the 26th Janu-
ary until such time as they should have returned from
England. '

The counsel left Quebec for England, as antici-
pated, either on the 26th January or before. When
the arbitrators assembled pursuant to adjournment
at the place of sitting on the 26th January, no one
met them, and they found or assumed as fact that
counsel had gone to England.

The arbitrators disagree slightly as to what ex-
actly was done or said on that day, or 18th of same
month, relative to need of a formal record being made
of the enlargement till after the return of counsel and
to the fixing another date for the making of the award.

Counsel for the appellant now argues, however,
that all his side agreed to was that the board were to
meet formally, fix a new date limiting the time for
making the award, and only then postpone or ad-
journ, and that to a fixed day.
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E’E There is no such record. There is not a scrape of

ﬁﬁﬂﬁiﬁ‘;ﬁ a pen to indicate that the consent of appellants was
Quesgo  €XPressly made so conditional, and so peculiarly con-
RY-«).'C"- ditional, and the learned trial judge has made a find-
Navn.  ing of fact undisturbed in appeal which leaves no

Iding?n J. room for such conditional form of consent having any
T operation. (

There is not a shadow of doubt that all of them
and appellant had agreed that the matter of further
proceeding with the reference should stand over and
await the return of counsel from England.

That they could not return within the time origin-
ally fixed for making the award must have been well
known to all concerned. This consent by appellants
seems to me, in any view one takes consistently with
the findings of fact, clearly to delegate to the arbitra-
tors the naming of a new day (which was ultimately
done by the arbitrators) and to imply that it mattered
not when this was done if done within a reasonable
time. The reasonableness of the time fixed, under the
circumstances, is not questioned. The reasonable
course of awaiting their return before fixing a new
date which perchance might prove too early or too
remote does not seem open to question. The date
was fixed as soon as the counsel had returned from
England and the proceedings were then renewed, but
the arbitrator named by the appellant, no doubt act-
ing on its suggestion, refused to act longer. '

Such a course of dealing seems to me a wretched
piece of bad faith which deserved the rebuke the
courts below have given it. '

The action of the arbitrator was within what was
manifestly the purpose of the appellant’s own consent
and the respondent is not to be penalized because they -



VOL. XLVIIL] SUPREME COURT OF CANADA.

chose to act within that but failed to give it the con-
secration of forms they might have adopted and acted
upon without such consent.

Then in the next place appellant contends that in
dealing with the matters submitted the majority of
the arbitrators exceeded the terms of the submission
by allowing for items they had no power to make -any
allowance for. The submission was intended to cover
the estimating of compensation to be made for taking
real estate of which a part was taken from the re-
spondent’s mill-dam. Clearly that involved or might
involve just such items as allowances were made for
and now complained of. '

But appellant’s counsel, it seems, proposed some
questions to a witness which the learned trial judge
ruled were not admissible and now claims that as a
result the trial ought to be set aside.

The learned trial judge when making his ruling
pointed out to counsel that it would not be possible to
pﬁss satisfactorily upon the question relative to ex-
cess of jurisdiction without knowing what the evi-
dence was which had been put before the board.

I think the learned judge was right in this view
whether technically or not his ruling was correct.
The ruling itself did not cause any miscarriage of
justice.

As counsel refused to place before the court the
evidence by means of which alone the limits of the
inquiry could be properly understood, I think he can-
not now complain.

Even now, as he declines to teil us jusf: what in
substance had been so refused to the learned judge,
and why it-should not have been given, or wherein
exactly he does complain, save in regard to the ruling,
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I think the inferences relative to its substantial nature
must be against his contention.
The appeal should be dismissed with costs.

Durr J—I concur in dismissing this appeal. The
respondent appeared at the first meeting of the arbi-
trators and was ready to proceed. To meet the con-
venience of the railway company there was an ad-
journment, and it was distinctly understood that in
consequence of the adjournment it might not be pos-
gible for the arbitration to proceed until the return
of counsel from Europe; and that if that proved to be
80 the arbitration was to go on, on a date to be fixed
by the arbitrators. )

It was, I think, clearly -implied that the railway
company would concur in any steps that might be
necessary to enable that to be done. It is true it

.was supposed that the time would be prolonged by

the action of the arbitrators themselves; but it was
never in the contemplation of anybody that the re-
spondent should lose his status by an oversight of the
arbitrators. The railway company ought not to be
permitted in violation of the spirit of the arrangement
entered into at.their behest and for the purpose of
conferring a benefit upon them to raise the purely
technical and altogether conscienceless objection
which is now put forward.

As to the other point I can see no ground whatever

. for thinking that the arbitrators have considered ele-

ments of compensation that ought not to have been
considered.

ANGLIN J. (dissenting).—I have very reluctantly
come to the conclusion that the appeal should be
allowed.
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While T think the evidence open to the construc-
tion that it was understood between counsel on the
18th of January that in the event of their being un-
able to proceed on the 26th of January the arbitra-
tion proceedings should stand enlarged until their
return from their prospective trip to England, and
that there should be a corresponding extension of the
time for making the award, it leaves no room for
doubt that it was intended and agreed that this exten-
sion should be effected by the arbitrators at a meeting
to be held on the 26th of January. It was never
agreed or intended that the extension of the time for
making the award required by section 204 of the
“Railway Act” should be effected by the consent of
counsel proprio vigore. The 15th February was
originally fixed by the arbitrators as the date on or
before which their award should be made. There
was no extension of that period before it expired,
and upon its expiry the arbitrators were functi and
they were thereafter incapable of extending the time
for, or of making a valid award.

But assuming in favour of the respondent that the
understanding between counsel on the 18th of Janu-
ary and what occurred on the 25th of January, when
they met and expressed to one another their purpose
pot to appear pro formd before the arbitrators on the
following day, should be taken as implying and evi-
dencing a consent that the time for the making of the
award should be extended until after their return

from England, that would not, in my opinion, suffice -

to keep the arbitration alive beyond the 15th of Feb-

ruary. Section 204 of the “Railway Act” is as
follows :— '
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204. A majority of the arbitrators, at the first meeting after their
appointment, or the sole arbitrator, shall fix a day on or before which
the award shall be made, and if the same is not made on or before
such day, or some other day to which the time for making it has,
either by the consent of the parties, or by resolution of the arbitra-
tors, or by the sole arbitrator, been prolonged, then the sum offered
by the company, as aforesaid, shall be the compensation to be paid
by the company.

The clear purpose of this section appears to be to
require that from the initiation of the proceedings of
the arbitrators there shall always be a definite and
certain date, original or extended, on or before which
the award shall be made, and upon the expiry of
which without an award being made the arbitration
shall come to an end and the statutory consequences
shall ensue. The requirement that the date to be
fixed originally shall be a definite and ascertained day
is, T think, equally applicable and for the same reason
to any date to which the time may be extended. The
statute, in my opinion, does not contemplate amr exten-
sion for an indefinite period or to a date which is not
certain. Assuming that counsel and arbitrators
agreed that the time for making the award should be
extended until after the return of counsel from Eng-
land and to a day to be then fixed, that, in my opinion,
would not be such an extension as the statute con-
templates or authorizes and the arbitration came to
an end on the 15th of February, the only date ever
fixed as the limit of time for the making of the award.

I, therefore, find myself driven to the conclusion
that the alleged award of the 1st June, 1911, cannot
stand. I feel, however, that I should not part with this
case without animadverting upon the conduct of the
plaintiffs in pressing this action as most dishonour-
able and reprehensible. It is sharp practice of a kind
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which, fortunately, we rarely encounter. But unfor-
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and effect of section 204 of the statute we are in this
instance powerless to prevent its success.
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NaUD.

BropeUR J.—Nous avons dans cette cause a inter- Brodeurd.

préter Uarticle 204 de I’Acte des Chemins de fer du
Canada qui se lit comme suit:—

La majorité des arbitres, & leur premidre séance aprés leur nomina-
tion, ou Parbitre unique, fixe le jour auquel ou avant lequel la
sentence est rendue; et, si elle n'est pas rendue le ou avant ce jour,
ou un autre auquel, du consentement des parties ou par résolu-
tion des arbitres, elle & été ajournée, le montant offert par la com-
pagnie est I'indemnité qu’elle doit payer.

L’appelante et P’intimé étajent a4 procéder devant
les arbitres pour faire déterminer I'indemnité qui de-
vait étre payée au défendeur pour son terrain expro-
prié. L’enquéte était a peu preés terminée lorsque le
18 janvier, 1911, la compagnie de chemin de fer de-
manda a faire remetire la cause aun 26 du méme mois,
~afin de pouvoir produire une preuve additionnelle
quelle espérait se procurer pour cette date. L’avocat
du défendeur, intimé, s’y objecta et entr’autres raisons
il allégua qu’il devait sous peu partir pour I’Angle-
terre avec l'avocat de l’appelante pour plaider une
cause devant le Conseil Privé. Il fut convenu alors
que si les parties ne pouvaient pas procéder le 26
janvier, 'enquéte serait ajournée jusqu’a ce que les
avocats fussent revenus de leur voyage, et alors un
jour serait fixé pour la continuer.

Les arbitres avaient au commencement de 1’en-
quéte fixé le 15 février comme date & laquelle ils de-
vaient rendre leur sentence arbitrale, et & raison de
cela, lorsquw’il fut question d’ajourner la cause,



254

1913
——
CANADIAN
NORTHERN
QUEBEC
Rx. Co.
.
Navp.

Brodeur J.

SUPREME COURT OF CANADA. [VOL. XLVIIL

Pavocat de I'intimé avait demandé aux commissaires
de ne pas oublier d’étendre le delai si toutefois ils ne
procédaient pas le 26 janvier. Le 26 janvier les
arbitres se rendirent au palais de justice, qui était
Pendroit ou se faisait ’enquéte, et comme les avocats
¢taient partis, ou sur le point de partir pour I’Angle-
terre ils ne se sont pas réunis et aucune entrée ne
fut alors faite dans leur livre de minutes.

Au retour des avocats, dans le mois de mai sui-
vant; deux des arbitres, (celui qui représentait la com-
pagnie refusant de procéder,) donmnérent avis aux
parties de terminer et entrérent dans leur livre de
délibérations les faits tels qu’ils s’étaient passés. Mais
Pappelante refusa de procéder et les deux arbitres
rendirent leur sentence. Par son action ’appelante
demande & faire mettre de c6té cette sentence arbitrale

" parce que les arbitres n’avaient plus le droit d’agir et

elle veut faire condamner le défendeur, intimé, a ac-
cepter le montant qu’elle avait offert avec son avis
d’expropriation. L’article 204 de I’Acte des chemins
de fer a déja fait I’cbjet de plusieurs jugements et-
dans chaque cas il a été décidé qu’il ne devait pas étre
appliqué rigoureusement lorsque Iintention des par-
ties est évidente.

Ainsi dans 1a cause de Shannon v. The Montreal
Park and Island Railway Co.(1), Phonourable juge
Taschereau est exprimé comme suit:—

We are bound to construe the sections in question so as to ensure
the attainment of that object, and the carrying out of their provisions
to their true intent, meaning and spirit.” The company would have
us read this section 156 textually and gain an advantage over the
expropriated owner.

(1) 28 Can. S.C.R. 374.
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La cour d’appel dans la cause Ontario and Quebec
Railway Co. v. La Fabrique de Sainte-Anne(1), a dé-
cidé que le consentement d’ajourner peut résulter des
faits et des circonstances. Cette derniére cause a beau-
coup d’analogie avec la cause actuelle, Les parties
avaient procédé a 'enquéte et avaient ajourné de temps
en temps, et par oubli ou autrement on n’avait pas pro-
rogé la date ol la sentence devait étre rendue de sorte
que quand l'enquéte fiit terminée et que la cause fit
préte a étre décidée, le délai fixé par les arbitres était
expiré. Les fribunaux ont décidé qu’il y avait un con-
sentement implicite d’ajourner & plus tard la sentence
arbitrale et que par conséquent la compagnie de
chemin de fer ne pouvait étre justifiable de révoquer
le consentement qu’elle avait donné.

11 est incontestable que dans la présente instance
la compagnie a consenti & ce que la cause fut continuée
jusqu’au retour d’Angleterre de son avocat et de
I’avocat de intimé.

Les minutes des procédures des arbitres étaient
ordinairement tenues par l’arbitre de la compagnie
et §'il y a eu omission de sa part d’entrer 1’ajourne-
ment et la convention qui avait été faite le défendeur,
intimé, ne doit certainement pas en souffrir.

Je considére que ce serait une grave injustice que
de priver dans les circonstances ce dernier de I’in-
demnité que la majorité des arbitres Iui a accordée et
je suis d’opinion que le jugement de la cour d’appel

(1) M.LLR. 7 Q.B. 110.
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1913 est bien fondé. Pour ces raisons-lappel doit étre

Cawapian renvoyé avec dépens.
NORTHERN
QUERBEC
Ry. Co.
v.
NAUD.

Appeal dismissed with costs.

Brodeur J. Solicitors for the appellants: Pentland, Stuart, Gravel
T & Thomson.
Solicitors for the respondent: Pelletier, Belleau, Bail-
largeon & Belleau.
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THE CANADIAN PACIFIC RAIL-

}APPELLANTS; 1910 .
WAY COMPANY ................

*June 15.

AND

THE CITY OF OTTAWA AND CER-
TAIN RESIDENTS OF THE :RgsPONDENTS.
CITY OF OTTAWA .............. S

(GATINEAU BrANCH CASE.)

Board of Railway Commissioners—Appeals on gquestions of law—
Stated case—Submission of specific gquestion—Practice — Con-
struction of statute—R.8.C., 1906, c¢. 37, s. 55 and s. 56, s.-s. 3.

An appeal, under the provisions of section 55, or section 56, sub-
section 3, of the “Railway Act,” R.S.C., 1906, ch. 37, should not
be entertained by the Supreme Court of Canada until the Board
of Railway Commissioners for Canada has stated the case in
writing and submitted for the opinion of the court some ques-
tion which, in the opinion of the board, is a question of law.
(Cf. “Regina Rates Case,” 44 Can. S.C.R. 328, where this case
was followed by Anglin J., and 45 Can, S.C.R. at pp. 323 to 328.)

APPEAL by leave of the Board of Railway Commis-
sioners for Canada, from an order of the board,
dated 26th April, 1910, respecting the operation of
the trains on the Gatineau Branch of the Canadian
Pacific Railway.

On the 26th of April, 1910, on the application of
certain residents of the City of Ottawa residing for
the Summer seasons at various points of the branch
line of the railway in question, ordered that, during
the period from the 1st of May to the 1st of October in

*PRESENT :—Girouard, Davies, Idington, Duff and Anglin JJ.

18
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each year, the company should operate all its passenger
traing, both north-bound and south-bound, on its Gat-
ineau Branch, from and to a point at or near Sappers’
Bridge, in the City of Ottawa, and furnish adequate
and suitable accommodation for receiving and deliver-
ing passengers at that point.

On an application by the railway company for
leave to appeal from the order, upon questions of law,
leave to vappeal was granted by the board, subject to
and upon terms that the appeal should be prose-
cuted with expedition, but the order granting such
leave did not state a case in writing submitting for the
opinion of the court any question which, in the opin-
ion of the board, was a question of law. (See Cam.
8.C. Prac., 2 ed., at p. 799, where the questions of law

suggested on behalf of the appellants, on the applica-
tion to the board, are recited.)

Chrysler K.C. appeéred for the appellants.
Taylor McVeity for the City of Ottawa.

John J. O’Meara for the residents of the City of
Ottawa interested.

The court, of its own motion, took objection to the
form of the submission of the case by the board.

Chrysler K.C., on behalf of the appellants, con-
tended that, it appeared by the printed case that the
hearing before the board consisted of a discussion
touching the previous history of the portion of the
line of railway situated between Sappers’ Bridge and
the approaches to Alexandra Bridge along the east
side of the Rideau Canal which was occupied by the



VOL. XLVIIL] SUPREME COURT OF CANADA.

railway company by virtue of a lease from the Crown,
for purposes specially indicated in the lease, by which,
moreover, the lessees were prohibited from using the
demised lands for purposes other than rights-of-way,
from placing there more than three tracks or using
any of such tracks for the purposes of sidings, from
storing, side-tracking or allowing to stand thereon
any cars, rolling stock or other movable property,
and from erecting buildings of any description upon
the premises; that the order was made without juris-
diction and that it could not be supported by the evi-
dence nor by a proper construction of section 284 of
the “Railway Act.”

After consultation, the following opinion, for the
court, was delivered by

G1ROUARD J.—The majority of the court is of the
opinion that we cannot hear the appeal, at the present
time at least, as the board has not submitted any
question which, in the opinion of the board, is a ques-
tion of law.

Subsequently, on 2nd February, 1911, on an appli-
cation to the registrar in chambers, and by consent
of the parties, the appeal was dismigsed with costs.

181,
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IN THE MATTER OF SECTIONS FOUR AND
SEVENTY OF THE CANADIAN “INSUR-
ANCE ACT, 1910.”

REFERENCE BY THE GOVERNOR-GENERAL IN COUNCIL.

Oonstitutional law—Insurance—Foreign company doing business in
Canada—Dominion license—9 & 10 Hdw. VII. ¢. 32, ss. 4
and 70.

Held, per Fitzpatrick C.J. and Davies J., that sections 4 and 70 of
The Act 9 & 10 Edw. VIL ch. 32 (the “Insurance Act, 1910”) are
not wultra wvires of the Parliament of Canada. Idington, Duff,
Anglin and Brodeur JJ., contre.

Held, per Fitzpatrick C.J., and Davies J., that section 4 of said Act
operates to prohibit an insurance company incorporated by a
foreign state from carrying on its business within Canada if it
does not hold a license from the Minister under the said Act
and if such carrying on of the business is confined to a single
province.

Per Idington J.—Section 4 does so prohibit if, and so far as it may
be possible to give any operative effect to a clause bearing upon
the alien foreign companies as well as others within the terms
of which is embraced so much that is clearly ultre vires.

Per Duff, Anglin and Brodeur JJ.—The section would effect such
prohibition if it were intra wvires.

REFERENCE by the Governor General in Council of
questions respecting the “Insurance Act, 1910,” to
the Supreme Court of Canada for hearing and con-
sideration.

The following are the questions so submitted.

P.C. 1259.
Certified Copy of a Report of the Committee of the
Privy Council, approved by His Excellency the
Administrator on the 29th June, 1910.

*PrESENT :—Sir Charles Fitzpatrick C.J., and Davies, Idington,
Duff, Anglin and Brodeur JJ.
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On a memorandum dated 8th June, 1910, from the
Minister of Justice, recommending that the following
questions be referred to the Supreme Court of Can-
ada for hearing and consideration, pursuant to the
authority of section 60 of the “Supreme Court Act” :—

1. Are sections 4 and 70 of the “Insurance Act,
1910,” or any or what part or parts of the said sections
ultra vires of the Parliament of Canada ?

2. Does section 4 of the “Insurance Act, 1910,
operate to prohibt an insurance company incorpor-
ated by a foreign state from carrying on the business
of insurance within Canada if such company do not
hold a license from the Minister under the said Act,
and if such carrying on of the business is confined
to a single provinee ? '

The Committee submit the above recommendation
for Your Excellency’s approval.

RopoLPHE BOUDREATU,
Clerk of the Privy Council.

The following were the counsel who appeared at
the hearing. —

Newcombe K.C. and Lafleur K.C. for the Attorney-
‘General of Canada.

Nesbitt K.C., Aimé Geoffrion K.C., Bayly K.O.
and Christopher C. Robinson for the Provinces of On-
tario, Quebec, New Brunswick and Manitoba.

8. B. Woods K.C. for the Provinces of Alberta and
Saskatchewan.

Wegenast for the Manufacturers’ Association of
Canada.

Gaudet for the Canadian Insurance Federation.

THE CHIEF JUSTICE—The question in this refer-
ence i8 a narrow one, namely, whether section 4 of
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1913 the “Insurance Act, 1910,” 9 and 10 Edw. VII. ch. 32,
IEY;E and section 70 which fixes the penalty for violations
“f;“:ﬁﬁg’_",, of section 4 are ultra vires of the Parliament of Can-
- ada.
The Chief
Justice. Section 4 reads as follows:—

In Canada, except as otherwise provided by this Act, no com-
pany or underwriters or other person shall solicit or accept any
risk, or issue or deliver any receipt or policy of insurance, or grant
any annuity on a life or lives, or collect or receive any premium, or
inspect any risk, or adjust any loss, or carry on any business of
insurance, or prosecute or maintain any suit, action or proceeding,
or file any claim in insolvency relating to such business, unless it
be done by or on behalf of a company or underwriters holding a
license from' the Minister.

It is quite obvious that this Act is intended merely
to regulate the business of insurance in Canada and in
the Prohibition Case(1), Lord Watson said that in
Citizens Insurance Company v. Parsons(2), the busi-
ness of fire insurance was admitted to be a trade.

A review of the insurance legislation of Canada
from 1868 downward, which is all set out in Mr. New-
combe’s factum, shews that the law as it was at the
time of The Citizens Ins. Co. v. Parsons(2), contains
substantially the same provision as section 4 now in
question. The court is not called upon to consider the
question as to how far the Parliament of Canada could
override the statutory conditions of any province by
legislating with respect to the conditions which
should attach to all contracts of insurance in Canada.
The question narrows itself down apparentlyhto this:
Assuming that under property and civil rights the
provincial legislatures have jurisdiction to legislate
generally with respect to insurance companies doing

(1) Attorney-General for Ontario V. Atiorney-General for the

Dominion, (18961 A.C. 348, at p. 363.
(2) 7 App. Cas. 96.
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business in the province, in view of the fact that in-
surance is a class of business in which it is essential
that the public interest should be safeguarded, and
this business has always been of great importance and
particularly in recent years has grown to be of enorm-
ous magnitude, cannot the Dominion Parliament leg-
islate with respect to this subject under the head of
“Peace, Order and Good Government,” just as it has
been held to have jurisdiction in the matter of intoxi-
cating liquors? The following references in support
of this proposition are of importance.

In The Citizens Ins. Co. v. Parsons(1), at page
114, Sir Montague Smith says:—

It was further argued on the part of the Appellants that the
Ontario Act was inconsistent with the Act of the Dominion Parlia-
ment, 38 Viet. ch. 20, which requires fire insurance companies to ob-
tain licenses from the Minister of Finance as a condition to their
carrying on the business of insurance in the Dominion, and that it
was beyond the competency of the provincial legislature to subject
companies who had obtained such licenses, as the appellants com-
panies had done, to the conditions imposed by the Ontario Act. But
the Legislation does not really conflict or present any inconsistency.
The statute of the Dominion Parliament enacts a general law ap-
plicable to the whoie Dominjon requiring all insurance companies,
whether incorporated by foreign, Dominion or Provinecial authority
to obtain a license from the Minister of Finance, to be granted only
upon compliance with the conditions prescribed by the Aect. As-
suming this Act to be within the competency of the Dominion Par-
liament, as a general law applicable to foreign and domestic cor-
porations, it in no way interferes with the authority of the legisla-

ture of the Province of Ontario to legislate in relation to the con-
tracts which corporations may enter into in that province.

Sir Montague Smith in the same judgment refers
to the weight to be attached to the exercise of juris-
diction by the Federal Parliament.

In the argument of the Dominion Liquor License
Case(2), at p. 67, Sir Farrer, afterwards Lord, Her-

(1) 7 App. Cas. 96. (2) Cf. 6 Can, Gaz. 152,

263

1913
——
IN RE
“INSURANCE
Aoct, 1910.”

The Chief
Justice.



264 SUPREME COURT OF CANADA. [VOL. XLVIII.

1913 gchell, in his argument, referring to the Dominion

——
In e ‘“Insurance Act,” says:—

“INSURANCE
Aor, 19107 I do mnot think it was questioned that the Dominion Act was a

— perfectly good Aet, which did require all insurance companies
TJI};S'%.};& throughout the Dominion to take out a Dominion license but it was
" held that the Ontario legislation was not inconsistent with it.

8ir Montague Smith remarked :—

I forget what the facts were, but I suppose that the case did not
interfere with the license to be taken out under the Dominion Act.

In short it may be safely stated that the whole re-
port of the Parsons Case(1l) shews that it was as-
sumed by both sides that it was within the power of
the Parliament of Canada to grant licenses.

Again, at p, 165, Sir Farrer Herschell says:—

Take the statute which was under consideration in the Citizens
Ins. Co. v. Parsons (7 App. Cas. 96), which was in no way disap-
proved by that judgment. The Dominion Parliament of Canada had
said, in order for the gemeral safety and to prevent people from
being swindled by bubble companies, no insurance company shall
carry on business in the Dominion without a license; that license
being granted by the Dominion government. Of course, these in-
surance companies carried on their business in the provinces; there
was nowhere else for them to carry it on, it may in one or it may
in all. But the Parliament said: you shall not earry on your busi-
ness without a license from the Dominion Government, and certainly
no suggestion was made by this Board in that case that the law was
invalid, because that would have been an easy solution of the matter.
Instead of that, the court proceeded to shew that the legislation in
the particular case was not inconsistent with the general Dominion

legislation.

It appears by the last returns published by the
Insurance Department under the authority of Parlia-
ment and of the legislatures of Ontario, Quebec ‘
and Manitoba that:—

1. The amount of fire insurance in force in Can-
ada at December 31, 1912, in companies licensed by
the Dominion was $2,684,355,895, and in companies
licensed by the provinces, $949,863,538.

(1) 7 App. Cas. 96.
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The premiums paid for this insurance in 1912 1913
——

amounted to $30,144,264. | IN 2B

. . . - “INSURANCE
The amount of life insurance in force at the said Acr, 1910.”

date in companies licensed by the Dominion was my,cmief
$1,070,308,669, and in companies licensed by the pro- J“_Stic_e-
vinees, $14,700,988, the number of Dominion policies
being 1,497,397.

The premiums paid in 1912 on this insurance
amounted to $36,092,719.

The amount of premiums paid to companies
licensed by the Dominion in 1912 for insurance other .
than fire and life amounted to $10,262,049.

2. No figures are available shewing the amount of
insurance in force at the time of Confederation. The
earliest report is that for the business of the year
1872 from which I take the following:—

The amount of fire insurance in force in December
31, 1872, was $251,725,940.

The amount of premiums paid in 1872 was $2,
653,612.

The amount of life insurance in force at December
31, 1872, was $61,365,648.

The amount of premiums paid in 1872 on this in-
surance was $2,068,953.

So far as appears from this report no return was
made of business other than fire and life insurance.

That the Parliament of Canada may legislate with
respect to matters which affect property and civil
rights when they have attained such dimensions as to
affect the body politic of the Dominion, is clearly
established: See Russell v. The Queen(1), at page
839. Also, and particularly, see the judgment of Lord

(1) 7 App. Cas. 829.
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1913 ‘Watson in Attorney-General for Ontario V. Attorney-
v ze  General for Canada (1), at pages 359 and 360.

“INSUBANCE . .
Acr, 1910> My answer to the first question is, No.
The Chief My answer to the second question is, Yes.

Justice,

Davigs J.—1I do not desire in these reasens for my
answers to the questions put upon this reference to re-
peat what I have already said in the reasons for my
answers to the questions on the reference respecting
companies generally.

It is impossible, however, to avoid some repetition
if one is to make one’s opinion in the special questions
submitted at all clear. '

The Dominion Parliament has doubtless the right
to impose restrictions upon companies of its own crea-
tion enacfed in section 4 now under discussion. That
I understand is not questioned.

It is conceded on the other hand that the exclusive
legislative control over provincial insurance com-
panies carrying on their business wholly within the
province rests with the province creating such com-
panies. The legislation here in question recognizes
this and exempts from its operation and application
every such provincial company.

I have already, in the Companies Reference(2), ex-
pressed the opinion that the limitation upon the pro-
vincial objects is amongst other things territorial and
that the Dominion statute professing to confer upon
them extra territorial powers by means of a license is
ultra wvires.

If I am right, the Act does not apply at all to pro-
vineial companies. Of course, if there is no territorial
limitation upon the powers of those companies, and

(1) [1896] A.C. 348. (2) 48 Can. S.CR. 331



VOL. XLVIIL.] SUPREME COURT OF CANADA.

they can legally carry on their business extra terri-
torially and throughout the Dominion, they would
not come within the exception of the Act.

My object in mentioning this is to have it clearly
understood that the Act, the section of which is in
question and under review, exempts from its applica-
tion provincial companies confining their business to
the provinces creating them which in my opinion ‘they
are bound to do. ‘

The exemption is based upon the implication that
the limitation upon the exclusive powers given to the
provinces to incorporate companies “with provincial
objects” is at any rate a territorial one, and the Do-
minion Parliament proceeding upon that implication
and assumption and conceding that such exclusive
power should not be invaded by its legislation, de-
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clares that the Act shall not apply to such companies.

It was evidently not the intention of the Dominion
Parliament to entrench upon this exclusive power
given to the local legislatures, but while carefully ex-
cluding from the operation of the Act all provincial
companies created by virtue of it, to enact Dominion
legislation which should as far as possible effectively
regulate and control the business of insurance as car-
ried on generally throughout the whole Dominion by
Canadian and foreign coempanies alike.

Counsel for the Dominion at bar submitted that the
legislation in question could be supported on several of
the enumerated powers of legislation assigned to the
Dominion in the 91st section of its Constitutional Act.
They relied upon the criminal law and the subject of
aliens, but I am clearly of the opinion that the legis-
lation cannot be supported under either of these enum-
erated powers. Parliament when enacting this insur-
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ance legislation was not dealing with the subject-
matter of “aliens” assuch or with eriminal law as such.

Acr, 1010» It was dealing with the subject-matter of insurance

_—
Davies J.

attempting to regulate that business so far as it was
not within the exclusive powers of the province and as
part of such regulations requiring insurance com-
panies within its legislative jurisdiction to take out a
license and make certain deposits of money with the
Finance Minister and be subject to inspection while
carrying on such business.

It was the regulation and not the prohibition of
a business that Parliament was dealing with and I
shall subsequently attempt to shew the distinction is
of vital importance on one at least of the grounds on
which the power of the Dominion to enact the legisla-
tion is concerned.

The other enumerated powers of the Dominion
under which it was sought to uphold the validity of
this legislajion was that of “the regulation of trade
and commerce.” If section 4 in question can be
brought within that enumerated power all doubt as
to its validity would at once be ended.

In the case of City of Fredericton v. The Queen(1)
this court held that the provisions of the “Canada
Temperance Act, 1878,” prohibiting the traffic in in-
toxicating liguors came within this enumerated power.
On appeal to the Judicial Committee of the Privy
Council, sub nomine Russell v. The Queen(2), this
judgment was not sustained as coming within 'the re-
gulation of trade and commerce, but was sustained,
as I understand the judgment, on the ground that the
Act in question came within the general powers of

(1) 3 Can. S.C.R. 505. (2) 7 App. Cas. 829,
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legislation respecting peace, order and good govern-
ment and not within the class of subjects assigned ex-
élusively to the provincial legislatures. In the later
prohibition case, Attorney-General for Ontario v. At-
torney-General for the Dominion(1), at pp. 362-3,
Lord Watson, in stating the opinion of their Lord-
ships on the case before them, said that the deeision in
Russell v. The Queen (2) must be accepted as an auth-
ority that the respective provisions of the “Canada
Temperance Act, 1886, must receive effect as valid
enactments relating to the peace, order and good
government of Canada and he went on to explain that
as these enactments were prohibitive and not regula-
tive their Lordships were unable to regard them as
regulations of trade and commerce. He further ex-
plains that the object of the Act was

not to regulate retail transactions hetween those who trade in
liquors and their customers, but to abolish all sueh transactions
within every provincial area in which its enactments have been
adopted.

In other words, because the aim and purpose of
the Act was not regulation but prohibition, their
Loordships could not agree that it was legislation
under the “Regulation of Trade and Commerce.” The
inference I draw from the language of the judgment
is that if the provisions of the enactment there in ques-
tion had been regulation instead of prohibition they
would have been sustained as valid under the enum-
erated sub-section.

In the Judicial Committee in Citizens Ins. Co. v.
Parsons(8), Sir Montague Smith said, at p. 113 :—

(1) [1896] A.C. 348. (2) 7 App. Cas. 829.
(3) 7 App. Cas. 98.
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1913 Construing, therefore, the words “regulation of trade and com-
I;;E merce” by the various aids to their interpretation above suggested,

“INSURANCE they would include political arrangements in regard to trade requir-
Act, 1910.” ing the sanction of Parliament, regulation in matters of interpro-
—_— vincial concern, and it may be that they would include general re-
Davies J. gulation of trade affecting the whole Dominion. Their Lordships
- abstain on the present occasion from any attempt to define the limits
of the authority of the Dominion Parliament in this direction. It
is enough for the decision of the present case to say that, in their
view, its authority to legislate for the regulation of trade and com-
merce does not comprehend the power to regulate by legislation the
contracts of a particular business or trade, such as the business of

fire insurance in a single province.

In this view of the case it became unnecessary to
consider how far the general power to make regulations
of trade and commerce when competently exercised by
the Dominjon Parliament might legally modify or
affect property and civil rights. But I take it as set-
tled law now at any rate that regulation of trade and
commerce when competently exercised by the Dom-
inion Parliament may legally modify and affect any
of the exclusive powers of the legislatures of the pro-
vinces.

The point decided in the Citizens Ins. Co. v. Par-
sons(1l), was of an extremely limited character and
to the effect that the regulation of insurance contracts
within a province as to the terms and conditions of
the contract was within the legislative power of the
province as a matter of property and civil rights and
did not affect the regulations of trade and commerce.

It is conceded that the Judicial Committee has
never yet expressly assigned to this power over trade
and commerce, any Dominion legislation which has
come before it. The furthest they have gone in that
direction is I think to be found in the above quotation

(1) 7 App. Cas. 96.
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from the judgment of the Judicial Committee in the
Citizens Insurance Company Case(1),

it may be the words would include general regulation of trade
throughout the whole Dominion.

It seems to me that such a general regulation of trade
though confined to one particular branch of trade
would also come within the jurisdiction of the Dom-
inion and that this special legislation now in contro-
versy may well be held within that enumerated power.

That insurance is a trade in one sense at least
seems clear, and that it is one affecting the whole Dom-
inion and all classes and conditions of its people is be-
yond controversy. That insome of its branches at least,
such as the insurance of cargoes or property carried
from one province to another by land or sea or buth,
it is a subject-matter of interprovineial coneern which
could only properly be legislated upon by the Dom-
inion Parliament would, on the construetion I put up-
on the powers of provincial companies, seem also clear.
My general conclusion in the absence of any distinet
authority is that the subject-matter of insurance gen-
erally throughout the Dominion but not including
provincial insuranece limited to the provinee may well
be held as within the regulative power of Parliament
under the enumerated clause relating to trade and
commerece. The legislation in question here is assur-
edly of a character that no provineial legislature could
competently enact. So far as provineial legislatures
can competently deal with the subject-matter of in-
surance companies the Act in question in terms does
not apply or interfere. The section under considera-
tion would seem undoubtedly good so far as it applied
to interprovincial trade insurance and my conclusion

(1) 7 App. Cas. 96.
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on the whole subject is that it may fairly on the auth-
ority of the decision of the prohibition case respecting

Acr, 1910~ the validity of the “Canada Temperance Act” be held

Davies J.

good as a regulation of trade.

If I am wrong in that then I hold that it comes
within the Dominion Parliament’s general power of
legislation for the peace, order and good govern-
ment of Canada. Holding as I do the view that the
limitation upon the provincial power to incorporate
companies is territorial and confined to the provinces,
then all other legislative power upon that subject-mat-
ter must be vested in the Dominion Parliament. If
on the general question of the incorporation of com-
panies the power of the provinces to legislate is strictly
limited to their respective territorial areas, then
it would necessarily follow that all companies with
power larger than provincial must be incorporated by
the Dominion Parliament and of course be entirely
subject to its jurisdiction and eontrol.

If the legislation in question is sustainable only
on the general powers of the Dominion relating to
peace, order and good government then in my opinion
the subject-matter of it is one which to-day has become
of national interest and importance, affecting the
body politie of the Dominion as a whole and being so
would on the authority of the Prohibition Case(1), be
paramount legislation.

It would seem strange indeed if the Parliament of
Canada, on a subject-matter affecting directly the lives,
property and interests of a very large proportion of
its inhabitants could not legislate either to prohibit
foreign companies which may or may not be respon-

(1) [1896] A.C. 348.
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sible or reliable from engaging in the business at all
in Canada; and still more strange if such Parliament
could not regulate these companies in the carrying
on of their business in Canada by requiring them to
make deposits of money as an assurance of their relia-
- bility and take out a license and subject themselves to
inspection or otherwise as Parliament may decide.

As a fact ever since the year following Confedera-
tion, now more than forty years ago, Parliament has
assumed the right so to legislate and the legisiation
for the past 25 years at least has been substantially
in the form the constitutionality of which is now chal-
lenged.

The subject-matter of the legislation in question
is of a Dominion and not of a provincial character.
In its Dominion aspect it is not certainly within any
of the exclusive powers of the provincial legislatures
and so far as companies incorporated by these legis-
latures can competently and legally operate and
carry on their business they are exempted from the
operation of the legislation.

The policy of regulating the business of insurance
throughout Canada by foreign companies as well as
Dominion companies to the extent of requiring de-
posits from them as a guarantee of their responsibil-
ity and subjecting them to inspection and to the obli-
gation of obtaining a license to operate has been a
feature of Dominion legislation since 1868, the year
following the Union. It is beyond doubt regulative
legislation only and its subject-matter may, I think,
be appropriately described as the trade or business of
insurance. The fact that with provincial companies

19
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excepted the legislation applies to foreign companies
and to Dominion companies only and that it has re-

Acr, 1910.-mained unchallenged as to its constitutionality until
Davies J. ROW is not without significance and weight.

The business of life insurance alone in Canada
carried on by the companies Dominion and foreign

- which come within the purview of the Act in question

has to-day reached proportions which may well be de-
scribed as enormous if not colossal. As to the mere
amount of this assurance, it runs up into hundreds
of millions of dollars. The ramifications of such
business extend to every city, town, village and hamlet
of the Dominion. The beneficiaries of these assur-
ances are constantly moving from one part of the Dom-
inion to the other. The failure of one or more of these
companies carrying the enormous obligations their
contracts assume in Canada would be a national dis-
aster. Their proper regulation and the conditions on
which foreign companies should be permitted to op-
erate in Canada would seem necessary therefore from
a Dominion or national standpoint. The fact that
any such foreign company may limit its operation for
the time to a single province would not in my opinion
relieve it from compliance with the law. It is the
subject-matter of its operation which brings it within
the control of the Dominion legislation and not the
amount of those operations or the limits within which
they are carried on. This observation would also ap-
ply to persons and not companies engaging in the in-
surance business. '

" But it is not alone because the companies to which
the section extends are Dominion and foreign, nor
because of the enormous proportions and extent to
which the business covered by the legislation has
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grown in volume and with respect to persons and pro-
perties which the subject-matter embraces affecting
greatly the happiness, comfort and welfare of such a
large and yearly increasing proportion of the Dom-
inion’s population, nor because some of its branches
are clearly interprovincial, nor because the Dominion
has exercised unchallenged legislative power with re-
spect to it substantially in the form now before us
for so many years that I hold this legislation to be
valid but because the combination of these various
facts and reasons convince me that the regulation and
control of these insurance companies is necessary in
the interests of the inhabitants of the Dominion as a
whole and because I do not see how it would be pos-
sible for provincial legislation effectively to deal with
the subject.

Lastly it seems to me that if the legislation is up-
held under the Dominion general powers and not its
enumerated ones the Prohibition Case(1), is author-
ity that when so legislating on subject-matters which
have attained national importance and affects the
body politic of the Dominion the legislation is plenary
and must be given effect to even if it affects subject-
matters within the exclusive powers of the local legis-
latures. )

Asg T have said, I think the subject-matter of this
legislation has reached this state of national import-
ance and in fact to a greater extent that had the sale
of liquors prohibited by the “Canada Temperance
Act” of 1886 and the legislation with regard to the
form which the regulation should take is entirely
within the province of the Dominion of Canada.

(1) [18961 A.C. 348.
19%
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1913 Having reached this conclusion as to the 4th sec-
IN e tion, it follows of course that section 70 providing
“ﬁiﬁﬁgi sanctions for its due enforcement would also be valid.
Devies J. For these reasons, I answer the first question in
——  the negative and the second question in the affirma-

tive.

IninGTON J.—To answer any questions involving,
as these now submitted do, an accurate apprehension
of the power of Parliament, we must first ask our-
selves whether the power asserted can be rested upon
any of the enumerated legislative powers specifically
assigned by section 91 of the “British North America
Act” or by other sections thereof to the exclusive legis-
lative authority of Parliament.

Whatever enactment can be rested thereon is main-
tainable. When it cannot be so maintained we must
then ask if it touches upon any of the subject-matters
assigned by section 92 or other section of the said Act
to the exclusive legislative authority of the provincial
legislatures.

If in any such case it trenches upon any of the
powers thus assigned these legislatures, it is to that
extent ultre vires.

If it can be maintained as resting solely upon the
power given Parliament in section 91, over the “peace,
order and good government” of Canada, without in-
voking any of the enumerated powers therein, and
without trenching upon any of these powers given
the legislatures, then it is intre vires.

What thus rests in this limitation of these words
“peace, order and good government” in said section,
I shall hereinafter refer to as the residual power of
Parliament.
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In a sense it is exclusive, but it is not what I refer
to as the exclusive power of Parliament. This latter
term I apply to what may be used to override all other
powers conferred by said Act.

My observation of the needless confusion of thought
which so often exists in the minds of those dealing
with the “British North America Act,” is my excuse
for venturing to set out what seems elementary.

Counsel in submitting the question herein and
supporting the legislation challenged, correctly ap-
prehended the great value it would be in the way of
maintaining same if he could bring it within the enu-
merated legislative powers I first referred to and
sought to rest it upon sub-section 2 of section 91,
specifying “The regulation of Trade and Commerce.”

Notwithstanding all the learning gathered so care-
fully from dictionary, literary and legal authorities,
I cannot find that the demonstration of what may in
some instances be called a trade, even if insurance
business fell within them in some such cases, does
much to help us to interpret this phrase.

It has never struck me that the phrase ‘“Trade
and Commerce” could be properly broken into two or
more pieces in order to give this sub-section its correct
interpretation; and still less to make every trade, as
such, subject to the exclusive authority of Parliament
as a way out of the difficulty of finding an appropriate
meaning for the whole phrase.

I do not think the busy insurance agent following
his trade or calling, falls any more within the scope of
this sub-section than the farmer, or fisherman, or
blacksmith, or grocer, or anybody else following his
trade; not even the lawyer following his honest trade,
and undoubtedly having much to do with commerce.
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Life insurance as a whole hardly seems more fitted
to be classed as within the ordinary meaning of trade

Acr, 1910, and commerce. And accidents, against which insur-

Idington J.

ance may be had, will happen outside of acts or trans-
actions involved in trade and commerce. Guarantees
are needed in many forms, but are not entirely con-
fined to business involving trade and commerce.

And the chief branch of marine insurance, most
closely related of all insurances to trade and com-
merce, seems to be exceptéd from the Act.

It is to be observed that this very legislation, so
far as its principle of dealing with insurance com-
panies foreign to a province is concerned, was before
the court in the case of the Citizens Ins. Co. v. Parsons
(1). And this very power over trade and commerce

- was there invoked to shew that the Ontario Act in-

tituled “An Act to secure uniform conditions in Poli-
cies of Fire Insurance” was ultra vires a local legisla-
ture. The nature of the power is discussed on pages
112 and 113 of that case, and on page 114 the relation
of the Ontario Legislature thereto is dealt with.

Can any one imagine that, if this power and its
exclusive character overriding all local powers had
been deemed to be what we are now asked to hold,
the decision in that case would have been what it was
and the judgment have stood so long the sheet anchor
of provincial rights? I need not repeat here, but adopt
what is said on pages 112 and 113, and refer in addi-
tion thereto to section 121. Why was that inserted if
the Dominion Parliament was to have the sole inter-
provincial regulative power relative to trade and com-
merce?

(1) 7 App. Cas, 96.
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In this connection we may refer with profit to the 131;"5
i i in- IN RE .
cases in the Supreme Court of the Un{ted. State's .m I
terpreting the section of their Constitution giving Acr, 1910.”
Congress its powers, and which reads thus in sub- 1gington J.

section 3 :— .

To regulate commerce with foreign nations and among the several
States and with the Indian tribes.

The latest decision thereon relative to this ques-
tion of insurance seems to be New York Life Ins. Co.
v. Cravens(1), and the court there held that the sub-
ject-matter of insurance did not fall within the term
“commerce” ag there used. See also Paul v. Virginia
(2).

The decisions of the Judicial Committee of the
Privy Council upon the subject of prohibition rela-
tive to the liquor traffic in the case of Russell v. The
Queen (3), and The Attorney-General for the .Dom-
imion v. The Attorneys-General for the Provinces(4),

_seem to have proceeded upon the residual power in
Parliament, though the court was invited there, as
we are now, to rest upon the power to regulate trade
and commerce,

It is true that in the first of these cases the court
declined to specify on which ground it rested and in-
timated it was not to be taken as having discarded
the power of trade and commerce. The chief point to
be noticed in both cases is a reluctance to rely upon
any of such specific powers though the subject-mat-
ter of the legislation in question there lent itself much
more readily to give place to such an argument than
does this Act dealing with all sorts of insurance. True

(1) 178 U.S.R. 389. (3) 7 App. Cas. 829,
(2) 8 Wall. 168. (4) [1898] AC. 700.
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1918 it was said that Act was prohibitive and not regula-
Im tive. Quite so, but must we assume that except by
“g}STU“lﬁgf, way of criminal legislation Parliament may prohibit
—— anything it sees fit? Whatever may be well said of

Idington dJ.

——  some kinds of insurance and their close relationship
to the subjects of trade and commerce as being con-
ceivably assignable in such an instrument as the
“British North America Act” under the description
used in and for the purpose of sub-section 2, when we
consider the composite character of this insurance
Act it seems impossible to rest it as an entirety upon
the said sub-section. And if it were permissible for
purposes of interpretation to trace the genesis of its
drafting we should find the present pretensions were
still more unfounded than they appear from what I
have urged.

I am afraid we must put aside for the present this
sub-section which has been brought out so often in
despair to support doubiful arguments.

I think the old residual power of Parliament to
make laws for the peace, order and good government
of Canada, must alone be relied upon in this emer-
gency.

I now turn to the first question and find the sec- .
tions submitted apply to persons as well as companies,
and the many questions involved in this first one may
be simplified and best answered by testing the valid-
ity of such legislation when applied to the individual.

The section 4 reads thus:—

4, In Canada, except as otherwise provided by this Aect, no com-
pany or underwriters or other person shall solicit or accept any
risk, or issue or deliver any receipt or policy of insurance, or grant
any annuity on a life or lives, or collect or receive any premium, or
inspect any risk, or adjust any loss, or carry on any business of in-
surance, or prosecute or maintain any suit, action or proceeding, or
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file any claim in insolvency relating to such business, unless it be
done by or on behalf of a company or underwriters holding a license
from the Minister.

Can I say that Parliament is acting intre vires
when enacting that
no * * * person shall * * * grant any annuity on a life

or lives * * * wynless it be done by or on behalf of (some one)
holding a license from the Minister?

Surely if there is any civil right everybody has
been supposed to have enjoyed, it is that of doing this
very thing and no person but the local legislature can
take it away. If it be answered, this is an insurance
Act and it is not within the purview of the Act to deal
with wills or ordinary contracts, I ask how or where
am I to draw the line ?

I know of no such urgent situation as to take away
from men their ordinary civil right even if some
should expand the operation thereof beyond its daily
use, and do so for other considerations than usually
move thereto.

And if insurance can be so treated why not every-
thing else men engage in or can engage in ?

This assertion of power to put everyone under the
license of the Minister, does not seem to me a thing
that falls, as of course by mere assertion of Parlia-
ment desiring it, within the only power whereby it
may try to invade the civil rights of one living in a
province.

And what is true of the rights of a dweller in a
province, must be true also regarding the rights of
all his agents acting in the same province. Each is
protected by the law of the province in regard to his
contracts made within same province. Their con-
tracts in these regards as well as in every other regard

281

1913
——
IN RrE
“INSURANCE
Act, 1910.”

Idington J.




282 SUPREME COURT OF CANADA. [VOL. XLVIII.

1913 are good, and cannot be invalidated by anything Par-
Inge liament may try to enact but cannot.
“ffcs;’mlﬁgf, All that is involved therein and in the several ways
. di;gt—on 5 specified in said section 4, I must hold as wltra vires
—  Parliament.

Then as to insurance companies incorporated by a
province, I think they must be held to have whilst
acting in the province the same rights as the individ-
uals I have referred to dwelling therein.

It was held in the case of Citizens’ Ins. Co. v. Par-
sons(1), already referred to, that it was competent
for the provincial legislature to so enact relative to
the contracts of a foreign company, or of one which
might be the creation of Parliament, when made in a
provinee so enacting, that it must comply with the
conditions imposed by the legislature for the form of
contract, and the company be bound by what the leg-
islature specified -such contracts were to be held to
mean and could not contract itself out of such act.
Much more must a home company the creation of the
legislature be so bound. It seems futile to suggest
that Parliament can by such legislation as this invade
such exclusive jurisdiction of the provinces.

It is answered, that as to such companies the Act
excepts them from its operation. I do not so read
the Act. In the Act of 1868 there was an excepting
provision, which was changed by the Act of 1886, 49
Vict. ch. 45, sec. 3, sub-sec. (e), so as to read more
stringently in that regard and that was later amended
to read as it does now in sub-sec. (b), of sec. 3, of the
present Act, which is as follows:—

to any company incorporated by an Act of the legislature of the late
Province of Canada, or by an Act of the legislature of any provinee

(1) 7 App. Cas. 96.
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now forming part of Canada, which carries on the business of in-
surance wholly within the limits of the province by the legislature
of which it was incorporated, and which is within the exclusive
control of the legislature of such province.

The clear effect of that is to exclude from the ex-
ception in favour of provincial companies, such of
them as might choose, though acting within their
corporate powers, to do business, for example, in the
United States, and thus leave them subject to the
penalties added as sanctions of the Act and make
their contracts illegal if the sanction is valid.

In the case of The Canadian Pacific Railway Oo.
v. The Ottawa Fire Ins. Co.(1), the question of the
right of a corporate creation of a province to do any-
thing beyond its limits was raised, in an incidental
manner only, but thought to be so relevant to the issues
in the case that a second and special argument was
had in this court in regard thereto.

I examined the matter then in as thorough a man-
ner as I knew how, and came to the conclusion that
corporate creations of a local legislature acting under
section 92, sub-section 11, had inherent in their crea-
tion and must always have been intended to have in-

283

1913
~——
IN BE
“INSURANCE
Acr, 1910.7

Tdington J.

herent in their creation the same rights as other cor-

porations to do business wherever it was to be found
so far as the doctrine of the comity of nations would
carry them unless specially restricted by the creating
provision or prohibited by the foreign state or pro-
vince where attempted.

I have found no reason to change my opinion, and
I adhere to the conclusion I then reached and have
just re-stated. The argument is too long for repeti-
tion here even in an abbreviated form, indeed was

7

(1) 39 Can. S.C.R. 405.



284 SUPREME COURT OF CANADA. [VOL. XLVIII.

1913 thought by myself too long for what I was tempted
. IN zE (but for difference of opinion in this court and re-
E\ICT%IISE spect due thereto) to have considered as elementary
Jdington J, 12V

—_ Even if I was and am wrong and my reasoning

therein worthless in itself, I would commend the quo-
tation from Vattel which appears therein at page 438
as deserving the attention of any one concerned in the
questions raised herein.

If T am right in regard to the inherent right of a
provincial company to go abroad, then the attempt in
this Act now in question to restrict the powers, or
the exercise of the powers, so conferred is quite un-
warranted.

The Dominion Parliament has no power to take
away indirectly what it could not interfere with
directly. And the curious thing is that by this very
Act it clearly appears Parliament considered these
provincial corporations had an inherent power to go
beyond the limits of the province creating them.

The draftsman of the Act clearly held the same
view of their capacity as I have expressed.

Else why offer to extend to them the license of the
Minister to do business throughout the Dominion ?
There is no thought of a re-incorporation by virtue of
a license, but only of the control over and permission
to a presumably duly constituted corporation com-
petent to do business throughout the Dominion.

On the face of the Act the possession of such com-
petency is attributable solely to the power of the local
legislature.

I think that section 4 so far as it thus strikes at
such creations is ulire vires.

When I called attention to this objection counsel
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did not argue that Parliament had any power to re-
strict the right of the provincial corporation from
going abroad into a foreign state, but argued that the
Act did not mean so to interfere. The language seems
to me too clear to mean anything else.

To enable any provincial corporation doing any
business in the parts of the Dominion outside its home
province, this enactment requires a license. It need
not get such license if its operations are confined
wholly to its own province. But if it does such
foreign business then it cannot be within the excep-
tion. Provincial companies doing such foreign busi-
ness would, if this section were held valid, be re-
stricted in such case from doing any business in the
Dominion, including, of course, their own province.

I can see no reason for the amendment unless this
was its purpose.

I must, therefore, answer the first question in the
afﬁrmatlve, subject to what I have to say relative to
the second question and hypothetically of the whole.

It would be exceedingly difficult if we applied to
the interpretation and construction of these sections
the rule that prevails relative to illegality in a con-
tract, to say that any ‘one part of this section 4 could
be severed from the rest. It, however, seems to me
in passing upon the question of whether a statute is
ultra vires or intra vires that it may sometimes be
held operative so far as the power extends, and inoper-
ative beyond, though the language used may not in its
terms be clearly capable of such separation as to
divide the good from the bad. This result, I suggest,
may be reached by the test of its applicability to a
given object or purpose. The penal clause 70 may
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1913 not be quite so susceptible of such a mode of treat-
I;’;E ment.
“fﬂ;‘,"‘lﬁgfi However that may be I will assume for argument’s
Idington J. sake my construction may be wrong, and that the
——  purpose of this first question may be to be advised
relative to the power of Parliament to control by
means of prohibiting contracts, or suit upon contracts,
otherwise inoffensive and legal, the business of insur-
ance by individuals domiciled in, or companies in-
corporated by, a province when carrying on such
busi'ness in other provinces of the Dominion.

If anything ever has been settled relative to the
powers of the Dominion and the provinces, there are
two things which seem clearly so. One is that so far
as the form and validity of any contract depend on
the law of the place of making, they must, save in
those cases arising out of and incidental to the exer-
cise of the exclusive legislative authority embraced
in the enumerated or specific powers of Parliament,
conform to what the provincial legislature of that
place has enacted. The other is that in regard to the
form and validity of contracts so far as necessary to
the full exercise and operative effect of such exclusive
legislative authority as has been so assigned to Par-
liament, the will of Parliament is supreme, and it may
rely upon or supplement or so modify the operation of
the local law as (but only so far as) such exigencies
require in order to accomplish its purpose.

The first is established by the case of The Citizens’
Ins. Co. v. Parsons(1), already referred to. The
second is also established by many authorities. The
effect given to the use of warehouse receipts author-

(1) 7 App. Cas. 96.
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ized by the “Banking Act” may illustrate this branch 1913
——
of these things. IN BE

“INSURANCE
But no decision determines how far, if at all, Par- aqy 1910.”

liament resting only on what I have called the resi- Tdi ngton 7.
dual power, as I hold it must in enacting section 4,

can interfere with the power of the provincial legis-

latures over contract.

The liquor prohibition decision of necessity af-
fected the law of contract so far as regards the sale
of liquor.

The right to legislate relative to contracts, as now
presented, was never directly touched upon in the
argument so far as I can see, and the subject of pro-
perty and ecivil rights including same, was only
touched upon incidentally to finding a place for the
local legislature to rest its right to prohibit, which
seems to have been found in sub-section 16 of 92 re-
lative to local matters. In the Russell Case(1) the
regulation of trade and commerce was not aban-
doned, the criminal law was hinted at, the right to
prevent dangerous things being done suggested.
What all these meant or might mean was not decided.
But if these measures had been treated as part of the
criminal law many men would have approved that
treatment as sound sense and I certainly do not see
from the point of view of constitutional law, what
answer could have been set up thereto. It might have
fallen there quite as appropriately as the restraint of
trade clauses in the Criminal Code upon which we
decided the case of Weidman v. Shragge(2).

Hence I am not disposed to attach undue import-
ance to the bearing on this question of contract of the

(1) 7 App Cas. 829 (2) 46 Can. S.C.R. 1.
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last of these liquor cases so recent as 1896 and only
perhaps a mere advisory opinion which the first was

Acr, 1910,” 2Ot

Idington J.

The struggle in 1896 was a peculiar one. It would
not, I suspect, have suited either party arguing to
have the subject treated as part of the criminal law.
And as to property and civil rights I would call atten-
tion to the remarks of Lord Macnaghten in the case of
The Attorney-General of Manitoba v. Manitobe
Licence Holders’ Association (1), at page 78, from
which, as it bears directly upon what I am now deal-
ing with, T quote the following :—

Indeed, if the case is to be regarded as dealing with matters
within the class of subjects enumerated in No. 13, it might be ques-
tionable whether the Dominion Legislature could have authority to
interfere with the exclusive jurisdietion of the provinee in the mat-
ter.

In passing I may note that at this period in Anctil
v. Manufacturers’ Life Ins. Co.(2), art. 2590 of the
Quebec Code was held to have so fixed what might be
an insurable interest that a condition in the policy
making it incontestible at the end of a time which
had elapsed at the death, could not validate it.

This insurance company was not a local company
of Quebec creation.

Having already shewn why a man domiciled in a
province must be held entitled to contract as an in-
surer according to the law of the province, how can
one residing in one province be prevented from going
into another to do likewise ? Certainly there is no
power given any province to prohibit a man coming
there from another province for a lawful purpose.
And when there he is entitled to avail himself of the

(1) [1902] A.C. 73. (2) [1899] A.C. 604,
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. protection of any law existing where he so finds him- 11}3

self to make any contract unless and until he has by I~ ze

reason of some general law of the province applicable “EST?%}{(SE, K

to all men become deprived of such right. Tdin #on J
There may be a local law requiring license or spe- —

cial qualifications to carry on his business as in the

case of professional men. Or the province may pos-

sibly in general terms so limit the right of non-resi-

dents to transact a specified business as to exclude

him, but yet that does not help the Dominion Parlia-

ment to assert authority to set aside or override the

local law. What right has it to restrain men from

passing from one province to another ? Section 121

giving the absolute right to transfer the product of

one’s labour from one province to another free, may

be incidentally referred to and imply that those doing

so cannot be restrained from personally doing every

act necessary to enjoy the benefit of the provision.

How can Parliament or legislature interfere ?

Then in this regard where does the prohibitive
power rest which every corporation is subject to when
going beyond the limits of the state which created it ?
Is it in the province or is it in the Dominion ? Or is
it in both ? Or is it in the former but only so until
the latter has signified its will ?

It is not difficult to distinguish between the right
of the individual and the corporation. The former,
as I have said, has primd facie the right to pass the
line, but it is only by virtue of comity the latter can.
And surely the power of the province to enact as to
what contracts may be valid and what not, must end
the matter for all practical purposes so far as the
exclusive power over property and civil rights extends.

20
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-1813 ° Ag between the Dominion and foreign corpora-
In B tions, I can easily see how the Dominion can under
“ﬁi‘f‘*lﬁgf, its residual power prohibit the foreign corporations.
Tdington 7. But on what can it rest its alleged power to direct
——  the admission of said corporations into the provinces
against their will? And when attempting to deal
with rival corporate creations of a province the diffi-

culty seems much greater.

Suppose, as men have advocated, the fire insurance
business should be given by a provinee to the muni-
cipalities to undertake, just as the water supply and
lighting are now so generally undertaken, and it be-
came an object of local importance that each muniei-
pality or group of municipalities should enjoy the
monopoly thereof, can it be said such a plan would
be beyond the powers of a province acting under sub-
sections 8 and 16 ?

I am not prepared to say that such a thing is be-
yond the powers given to the provinces. And I cannot
see why such an exercise of power should be con-
trolled or trenched upon by the Dominion by virtue
of anything to be found in this “British North Amet-
ica Act.” \

It has been frequently said that what cannot be
enacted by a local legislature must of necessity be
found-within the competence of Parliament to enact.
This I respectfully deny. It is in my humble opinion,
beyond the schemie of our federal system to give opera-
tive effect thereto, no matter how high may be the
authority laying down such dogma. It would be
indeed a very simple formula for solving knotty
questions.

Uniformity of law may be a most desirable thing.
In the instrument creating our system this very thing
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is provided for by section 94, within certain limits, but 1913

subject to such conditions and limitations as to de- Inze
. ey sts . . “INSURANCE

monstrate the impossibility of such a conception being acr, 1910.”

within the power of Parliament. Our school systems Idhzé;on 7

vary, our municipal systems vary still more. Our —

. systems of land tenure also vary, as do our laws of in-

heritance and succession. Yet Parliament cannot

meddle therewith.

No man would be bold enough to say we might
create by and through Parliament, a State Church,
and against the will of the legislature levy in support
thereof tithes in the provinces upon property in same,
though the oldest of civilized countries deem such an
establishment essential. No more could Parliament
in pursuance of such an establishment, add to or
trench upon provincial mortmain Acts. Yet every
one of these things could be dealt with by virtue of
this doctrine if correect.

If we will bear in mind that our federal scheme has
first assigned to the exclusive power of Parliament
the authority to legislate on twenty-nine subject
matters enumerated in section 91, besides some other
things found in other sections; that subject thereto it
has assigned to the legislatures the exclusive legisla-
tive authority over sixteen other matters, and only be-
yond these, but subject thereto and limited thereby,
on such other subjects as may, without infringing
thereon, be legislatively dealt with for the peace,
order and good government of Canada, we will have
cleared our minds on these matters and cease assum-
ing that because a better state of law is conceivable,
it must of necessity rest in Parliament.

207,
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In regard to some things the power of legislation
does not rest in this country.

In regard to other things desirable results are con-
ceivable as possible by the co-operation of both legis-
latures and Parliament.

So far as the corporate creations of the Dominion
rest upon one or more of the twenty-nine enumerated
subjects over which Parliament has exclusive legis-
lative authority, there can be no doubt of its power to
authorize them to do such business as within the
ambit of or resting on such basis of authority either
throughout the entire Dominion or such part thereof
as Parliament may choose to specify and every statute
of any legislature or other law of a province though
possibly operative and helpful so far as adaptable in
that regard must be held null before the expression of
the .Parliament will in such cases when and so far

as in confiict therewith.

When we reflect that there go with such powers
the -incidentals thereof which interpretation has im-
plied as a necessary part of same, we may faintly
realize over. what a vast field of possible corporate
activity Parliament is supreme.

Men are apt to be led by contemplation of these
operations on that field which meet us at every turn,
to the conclusion that all Dominion corporations must
possess the same inherent power in relation to pro-
vincial laws or in competition with provincial cor-
porations.

So far as I can see those Dominion corporations
which cannot be said to rest upon one or more of the
exclusive powers of the Dominion Parliament indi-
cated above are as corporate creations of no higher
order and possess no greater inherent power or right
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-than any other, when brought in conflict with any law
-enacted by a legislature of a province acting within
the sixteen enumerated powers in section 92 or other
specific power.

,Whether Parliament may have or not under its
powers over “the regulation of trade and commerce”
the authority for directing corporations, directly re-
lated to the subjects covered by said phrase, to be per-
mitted to enter all or any one or more of the pro-
vinces with the right to transact business therein
notwithstanding there may be local regulations to the
contrary, is a subject upon which I express no opin-
ion. Indeed, I have none sufficiently accurate and
comprehensive to satisfactorily express myself, and
can conceive of none unless springing from some trade
convention over or in respect of which Parliament
might legislate.

My present purpose in referring thereto is merely
to eliminate from the problem I am considering at
least as much as possible, if not all, of what is entirely
irrelevant to its solution.

The difficulty in this submission is that the legisla-
tion in question directly trenches upon the field of
contract, and upon that field when and where not in
subjection to the supreme powers of Parliament, but
is to be viewed in relation only to what emanates
from a residual power apt to be (and sometimes I
fear has been) confused with the other yet supreme
Parliamentary powers and their products.

Subject to what I have said I think Parliament
can, resting merely on its residual power, enact that
any of its corporate creations may enter and transact
business anywhere in the Dominion so far as in doing
80 it does it conformably with such laws as have been
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or may be enacted by any province under and pur-
suant to the subject matters assigned to the exclusive

Aor, mgf?, legislative jurisdiction of the provinces.

Tdington J.

The purpose of the legislation before us no doubt
is so commendable that it has, therefore, stood a long
time unchallenged. It had its origin in legislation of
Old Canada existent at Confederation. See 23 Vict.
ch. 33, and 26 Vict. ch. 43. Its purpose can be attained
by the provincial legislatures each taking away from
men and corporations or such class as specified, acting
within the province so enacting, the power of con-
tracting with insurers, unless and until the Dominion
shall have given a license therefor.

Then this kind of Dominion legislation if other-
wise unobjectionable, having the field so cleared, could
be so fitted thereto as to be made undoubtedly opera-
tive in the provinces so enacting or could be enacted
conditionally upon provincial legislation being pro-
vided or found existent. This plan need not inter-
fere with the operation of the provinecial companies
in their own provinces or with them being licensed
by the Dominion to go elsewhere.

I put it forward as illustrative of what may be
done within the undoubted powers of Parliament and
legislatures, when combined, and to shew that there
is no such necessity for straining the residual power
of Parliament as seems to be assumed in the theory
that because we have a very large measure of self-
government with distributed powers of legislation,
fherefore, we must only ask whether or not a given
measure is within the power of the local legislatures,
and if not found in its entirety there, conclude it must
rest in Parliament.

It may be said the method I have suggested as
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within our powers of self-government is clumsy or 1_9}3
difficult of execution. I answer that if the alterna- “INISI:JB e
tive of stretching the residual power of Parliament to Acr, 1910.”
cover all these defects is open, then there is an end pgington J.
of, or at least a means of ending, the federal system. .

I answer further that we already have analogous
legislation in the adoption of the provincial franchise
however variant it be as the basis for Parliamentary
elections. Other illustrations exist.

It would seem very absurd to have had so many
struggles renewed herein to try and bring any exer-
cise of the power of Parliament within any of the ‘
enumerated powers of Parliament, if it has always
had the power the easy formula I have referred to
says it has. It, however, should never be forgotten
that it was out of the need there was found for abridg-
ing the powers of Parliament that the federal scheme
was begotten.

, Notwithstanding all I have said, when I seek to

apply it to the case in hand I am confronted by the
judgment in the case of The Attorney-General for
Ontario v. The Attorney-General for the Dominion
(1), which at foot of page 581 and top of page 582,
surely assumes that if it is desirable to legislate in re-
spect of something which a province cannot, then
Parliament must have the power. I quote the follow-
ing therefrom :—

In the present case, however, quite a different contention is ad-
vanced on behalf of the provinees. It is argued, indeed, that the
Dominion Aet authorizing questions to be asked of the Supreme
Court, is an evasion of provineial rights, but not because the power
of asking such questions belongs exclusively to the provinces. The

real ground is far wider., It is no less than this—that no Legislature
in Canada has the right to pass an Act for asking such questions at

(1) [1912] A.C. 571
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1913 all. This is the feature of the present appeal, which makes it so

: Il‘\Tv;E grave and far-reaching, It would be one thing to say that under
«Insurance e Canadian Constitution what has been dome could be dome only

Acr, 1910.” by a provineial legislature within its own province. It is quite a

S different thing to say that it cannot-be done at all, being, as it is, a

Wington J. atter of affecting the internal affairs of Canada, and, on the face

T of it, regulating the functions of a Court of law, which are part of
the ordinary machinery of government in all civilized countries.

In support of such doctrine we were referred by
counsel to the judgment in the case of La Compagnie
Hydraulique de St. Francois v. Continental Heat and
Light Co.(1), which uses terms which, taken literally,
might go far to support any Parliamentary legislation.
It does not seem to me that the expressions thus relied
upon were so clearly necessary for the decision of the
case in either instance on the facts there respectively
presented. But if that language (which is to be
found also elsewhere) so used and referred to in these
cases is to be taken as if they were final decisions de-
monstrating the true doctrine, the matter is ended.

What I have said relative to the predominance of
the enumerated exclusive powers of Parliament rests
upon the declaration at the end of section 91, as
follows :— ’

And any matter coming within any of the Classes of Subjects
enumerated in this section shall not be deemed to come within the
Class of Matters of a local or private Nature comprised in the Enu-

meration of the Classes of Subjects by this Act assigned exclusively
to the Legislatures of the Provinces.

I refer to this and the remarks thereupon of Lord
Watson in The Attorney-General for Ontario v. At-
torney-General for the Dominion (2), at page 359, and
top of page 360, as justification for the position I take.
T prefer thinking his exposition there given is correct

(1) 19091 A.C. 194. (2) [1896] A.C. 348.
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and do so all the more readily because of his high
authority and unusual experience in dealing with our
federal system.

The benefit of that is well 111ustrated by his correc-
tion in those pages of an earlier expression of opin-
ion by the same court.

The proposition I quote above happened to be used
in a case where it ought to have been present to the
mind of the court that it was dealing with a subject
to part of which the powers of the Dominion and the
Province of Ontario through their respective legis-
latures had been addressed and had by concurrent
action attempted a method of solving grave consti-
tutional questions involving the limits of the power
of either.

That seemed to me a sane method capable of ex-
pansion when public opinion had become ripe there-
for. The serious part of the business so far as T am
just now concerned is that Parliament having taken
the matter in hand had so expanded, independently
of the will of the provinces, its assertion of authority
a8 to cover the entire ground. That assertion of
authority is rested upon the grounds stated in above
quotation.

It is largely justified in the judgment referred to
by the long unquestioned use of some such power.
The actual concurrence or assent of the provinces had
in fact appeared in the cases of the interrogation of
this court in regard to matters affecting the provinces.

- That acquiescence was turned into an argument
to maintain the propositions I have quoted.
I am only concerned now with all these things to
demonstrate the clear parallel between that instance
of the assertion of Parliamentary authority and this
now in hand.
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Each rests on the residual power of Parlia-
ment. Hach has long been unquestioned. Each

Acr, 1910.>has been acted on for a long period. Each has

Idington J.

had added to it as the years rolled on new
legislative enlargements of accretions, if I may use
such expression. Properly speaking I cannot say
strength was thereby added unless I assent to the
foundation as well laid. The supports of age and
acquiescence seem more to favour the Act now ques-
tioned than the other.

My opinion has long been that there is a wide field
for possible legislation which can only be effectively
overtaken and good accomplished therein by such
concurrent legislative action as I have adverted to
and no doubt in my mind that was contemplated by
our statesmen who framed this scheme of government.

Am I to set this opinion aside in deference to
expressions such as I have adverted to in the court
above? Am I to adopt the easy formula I have re-
ferred to ? Or may I say these judgments might have
been supported on other grounds ? I have already
suggested such possibility but am far from being quite
sure that my conception thereof in either case could
meet the approval of the court.

I can here do no more than point out the difficulty
created and say that case is not this case.

I think I must adhere to the old way which I have
expressed above, of reading this written constitution.

The co-operative method of proceeding by concur-
rent legislation seems to be approved by the court
above in the case of City of Montreal v. Montreal
Street Railway Co.(1), at page 346.

(1) [1912] A.C. 333.
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Yet in the Marriage Laws Case(1), where the 1913
terms of the instrument, as it seems to me, lent itself “INISl:JRRABI:\*CE
in a peculiar manner to such a mode of treatment, Aor, 1910.”
no countenance was given my suggestion in that re- mi@n 7.
gard and its application was swept aside so far as a
mere advisory opinion can do so.

The criminal law jurisdiction of Parliament was
also relied upon herein. My suggestion of its aid in
the Marriage Laws Case(1l) does not seem to have
evoked much enthusiastic support, though in that con-
nection it seemed to me much more appropriate than
here.

The truth is this “Insurance Act” was obviously
not a piece of criminal legislation or intended as such.:
The mere penal sanction given to it cannot add to its
jurisdictional strength, unless clearly resting upon
that subject of jurisdiction. Local legislatures are
given the like power and their Acts were given by 31
Viet. ch. 71, sec. 3 (Dom.) even greater sanctions.
I may observe that that itself was a very early in-
stance of what I am calling, for want of a better
phrase, concurrent or co-operative legislation.

If the power to enact the section now in question
existed, probably a wilful contravention of it might be
indictable. But that jurisdiction to enact has to be
found first in such aspect.

I must answer, for reasons given above, the first
question in the affirmative, and pass now to the second
question.

It is quite clear without any elaborate argument
that an Aect dealing with insurance which may or
may not have any relation to trade and commerce and

(1) 46 Can. S.C.R. 132.
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securing the people of Canada from the possibly dis-
astrous affects of trusting entirely to the honour of

Act, 1910,» foreign companies over which they have no control

Idington J.

and of which they may know little, can be enacted by
Parliament. Parliament in so enacting does not
trench upon any of the subjects assigned to the pro-
vinces and, therefore, in so far as a legitimate subject
of legislation, seems to act within its powers.

The distinction between the right of one dwelling
in or being within a province, and the right of a
foreign company, or an alien dwelling in a foreign
country, to come or send his agents into Canada
against the national will as expressed by Parliament,
seems as broad as it is possible to conceive of, rela-
tive to such things as involved in settling the limits
of jurisdiction of the Dominion and the provinces.

The right to contract does not exist until the would-
be actor is in the province.

I see no infringement of any local law relative to
contract which can be implied in this aspect of the
matter, and such restriction of civil right as there
may be is implied in the residual power or it is useless.

For the sake of brevity, clearness and simpliciﬁy,
I have used contracts as a test, but only as emble-
matic of all that exclusive domain assigned the legis-
latures over the sixteen enumerated subjects in re-
spect of which they, in my opinion, by the express
language of the Act are paramount over everything
that may rest in the residual power of Parliament
when the twenty-nine enumerated subjects of section
91 and other specific powers have been exhausted,
though Parliament may by virtue of such residual
power enact any law a colony can, conditional and
dependent upon and to be given vitality and operative
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efficiency by the legislatures in their respective pro- E’f
vinces, or by their existent legislation. IN rE
“INSURANCE
I must answer the second question in the affirma- acr, 1910.”
tive, if and so far as it may be possible to give any ygington J.
operative effect to a clause bearing upon the alien
foreign companies as well as others within the terms .
of which is embraced so much that is clearly ulire
vires. -
Subject to the qualifications and limitations ex-
pressed in the foregoing opinion, I answer the ques-
tions herein submitted as follows:—
(1) Are sections 4 and 70 of the “Insurance Act,
1910,” or any or what part or parts of the said sec-
tions ultra vires of the Parliament of Canada ?
Answer—Yes. -
(2) Does section 4 of the “Insurance Act, 1910,”
operate to prohibit an insurance company incorpor-
ated by a foreign state from carrying on the business
of insurance within Canada if such company do not
hold a license from the Minister under the said Act,
and if such carrying on of business is confined to a
single province ?

Answer—I must answer the second question in
the affirmative if and so far as it may be possible to
give any operative effect to a clause bearing upon
the alien foreign companies, as well as others within
the terms of which is embraced so much that is clearly
wltra vires.

Durr J.—It is contended on behalf of the Domin-
ion that the enactments in question can be supported
as a valid exercise of the legislative authority of the
Dominion either (1) under the introductory clause
of section 91, or (2) under No. 2 of the enumerated
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13}3 heads of that section “the regulation of trade and
In 32 commerce.” First, as to the power of the Dominion
“INSUBANCE ) .
Acr, 19107 unider No. 2 of section 91 :—

Duff J. I think this does not embrace the regulation of
—— occupations as such. . “Trades,” the pursuit of which
constitutes a part of the trade and commerce of the
country, may very well be subject to regulation under
this power but only as branches of trade and com-
merce. The regulation of occupations as such seems
in its nature to be a matter rather of local than of
general importance and I think it requires some
straining of the language of No. 2 to bring that matter
within it. I do not think that the various kinds of
business which are- comprehended under the term
“insurance” as used in the Act in question can be said
to be part of the trade and commerce of the country;
or that the transactions dealt with by section 4 of the
Act are operations of trade or commerce in the sense

in which those words are used in this provision.

As to the introductory clause: T think the Act
cannot be sustained as having been passed in exercise
of this power for two reasons. I think that the legis-
lature of any one of the provinces could have passed
an Act containing provisions substantially identical
with the provisions in question (limited, of course, in
its application to the province) under the authority
given by section 92 to make laws in relation to “pro-
perty and civil rights in the province.”

I think that legislation declaring the qualifications
required to enable persons—natural or artificial—in
any given province to enter into contracts of the vari-
ous kinds embraced under “policy of insurance” as
defined in seetion 2 would be legislation in relation
to civil rights. If I am correct in this the exception
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found in the introductory clause of section 91 excludes
the subject-matter of this section from the general
authority of the Dominion.

If the Act is not an Aet relating to civil rights
then it is, in my judgment, an Act relating to matters
which in each province are “merely local or private,”
as those words have been construed by the Judicial
Committee in the Privy Council in different cases.
On behalf of the Dominion it is said that the object
of the Act is to require companies and persons en-
gaged in carrying on the business of insurance to pro-
vide security for the performance of their obligations;
and that this being a subject of general importance
the Dominion is entitled to deal with it by legislation
applying uniformly to all the provinces. The deci-
sions upon the “drink legislation” are relied upon
as authorities for this proposition.

I have already given my reasons in my opinion in
the Companies’ Reference for thinking that the de-
cisions on the “drink legislation” afford no positive
rule of general application. They do lay down, how-
ever, a negative rule that the Dominion cannot under
the general power validly legislate for the whole Do-
minion in respect of matters which in each province
are substantially of local interest. I havé not been
able to understand upon what ground it can be con-
tended that the matter of the qualifications necessary
to entitle a corporation or natural person in any
gingle province to engage in transactions of the
kind dealt with in section 4 (read in the light of
section 2) is not a matter of substantially local
interest in that province. The Act, it must be ob-
served, exempts from its operation any company in-
corporated by the legislature of a province for the

§
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In ge  within that province alone; but section 4 has its. full

e 1o operation with regard to individuals and unincor-

Daft 1. porated associations; that is to say, with respect to

——  the carrying on of the business of insurance wholly

within a single province the Act draws a distinction-

between incorporated companies and natural persons

acting either individually or in association with

others leaving the former free to do the things men-

tioned in section 4, but with regard to the latter re-

quiring that they shall comply with the regulations of

the Act. Such legislation seems clearly to be directed

to these matters as matters of “substantially local”
interest in each. of the provinces.

I do not think that the fact that the business of
insurance has grown to great proportions affects the
question in the least. The importance of some such
provisions as this Act contains may be conceded. The
question is: On what ground can it be contended that
this is a matter which because of its importance has
ceased to be substantially of local interest ? The
matter of the solvency and honesty of persons assum-
ing fiduciary relations is at least as important as the
matter of the solvency of the insurance companies.
It would be difficult to argue that the qualifications
of trustees and executors and financial agents is a
matter with which the Dominion could deal by a uni-
form law applicable to the whole Dominion. The Act
before us illustrates the extremes to which people may
be carried when acting upon the theory that because
a given matter is large and of great public import-
ance it is for that reason a matter which is not sub-
stantially loeal in each of the provinces. The busi-
negs of “guarantee insurance” by section 2(w) .in-
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cludes the executing of “bonds in legal actions and }333
proceedings,” and section 4 would appear to prohibit In ze
the making of such contracts by persons who are not A;‘“‘lﬁg‘i
licensees under the Act. That seems very obviously [ .=
a purely local matter when the proceedings are in —
the provincial courts; but if it once be admitted that
the Dominion can prescribe the qualifications neces-
sary to entitle anybody to enter into a contract of
life insurance or fire insurance it is very difficult to
see why it cannot also regulate the qualifications of
persons entitled to enter into contracts of suretyship.
Such legislation, in my judgment, involves a degree
of interference with matters “substantially local”
that could not have been contemplated by the framers
of the Act. The fact that this legislation has been in
force since 1868 was dwelt on by Mr. Newcombe. It
is a circumstance for consideration, no doubt, (al-
though the law as it now stands is very much broader
than it was down to 1910,) but it must be observed
that when the Act was introduced it was opposed by
Mr. Mackenzie and Mr. Blake on the ground that
the subject of insurance was a subject committed
exclusively to the provinces, and the Act passed
through Parliament on the assumption that the busi-
ness of insurance carried on locally, that is to say,
in a single province, was not interfered with. The
Act, in truth, has until recently, at all events, never
been enforced except as against Dominion companies
and extra-Canadian companies. :

The contention that the Aect is criminal legisla-
tion is disposed of by the report of the Judicial Com-
mittee(1) upon the reference relating to the Domin-
ion Licences Act, 1883. Precisely the same argument

(1) 6 Can. Gaz. 265.
21
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E’f was with much greater reason (see preamble to the
In ke Act) there advanced and rejected, the legislation

“INSUBANCE , . ,
Act, 1010, being held to be ultra vires.

Duff J. To the first question my answer is “Yes.”
To the second question my answer is “Yes” if
intra vires.

ANGLIN J.—The subject of insurance is not speci-
fically enumerated as a head of legislative jurisdie-
tion either in section 91 or in section 92 of the “British
North America Act.” The right to carry on that busi-
ness is (at all events primd facie) a civil right in each
province of Canada within the meaning of “civil
rights” in clause 13 of section 92. '

Section No. 4 of the “Insurance Aect, 1910,” un-
doubtedly purports to interfere with and to regulate
the exercise of that civil right by “companies, under-
writers. and persons.” Section 70 is ancillary to, and
has been passed as a means of enforcing, and to pro-
vide a sanction for, section 4. It is not an independent
enactment and it is conceded that if section 4 is held
to be ultra vires section 70 must fall with it.

A provincial company which carries on its busi-
ness ‘“wholly within the limits of the province by the
legislature of which it was incorporated’” is the only
material exception from the prohibitions imposed by
section 4. A provincial company which does business
in any foreign country, although it should not operate
in any part of Canada other than the province by the
legislature of which it was incorporated, is not ex-
cepted. Neither is a person nor an association of
underwriters whose operations.are confined strictly
within the province of which he or they are residents.

It is sought to uphold this incursion by the Do-
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minion Parliament into the field of civil rights on the 1913
ground that it is legislation either IN zE
“INSUBANCE
(@) In respect of aliens, (b) in the nature of crim- Acr, 1910.
inal law, (c) in regard to trade and commerce, OT anglin .
(d) upon a matter which is “of Canadian interest and ——
importance.”
If it can be fairly brought under (@), (b), or
{¢), subject perhaps to what Lord Atkinson re-
cently said in regard to (¢) in the Monireal Street
Railway Case(1), at pages 343-4, with which, how-
ever, must be compared Lord Watson’s language in
the Prohibition Case(2), at pages 362-3, the para-
mount jurisdiction of the Federal Parliament in re-
gard to the subjects of legislation enumerated in
section 91 might properly be invoked to support it.
If, hdw_ever, the legislation in question is not pro-
perly ascribable to (@), (b), or (¢) and it becomes
necessary to resort to (d) the case for the validity of
the statute is vastly more difficult.
It is only necessary to read the “Insurance Act,
1910,” very cursorily to realize that- in passing it
nothing was farther from the mind of Parliament
than an exercise of ifs jurisdiction in respect to
“Aliens.” The Act does not distingunish between
alien .companies and companies incorporated by the
Parliament of the United Kingdom or by the Legis-
latures of the Canadian provinces (subject to the
exception noted above) nor between citizens of Can-
ada or subjects of the Empire and those of foreign
states. “The leading feature”—¢“the pith and sub-
stance of the enactments” of section 4 is wholly
foreign to legislation in respect of “aliens and natur-

(1) [1912] A.C. 233. (2) J1€0€] A.C. 345,

211,



308 SUPREME COURT OF CANADA. [VOL. XLVIIIL.

193 alization,” and that head of power may not be in-
In B2 voked to sustain it. Union Oolliery Co. of British
“INSURANCE .
Acr, 19107 Columbia v. Bryden(1), at page 587.
Anglin J. Neither can the provisions of sections 4 and 70 be
—  ascribed to the exercise of legislative jurisdiction
over “criminal law.” No eriminal offence is created.
Fitting penalties are attached to breaches of prohi-
bitions of a regulative character, not as providing
for the punishment of crimes, but as incidental to the
regulative legislation, much as a provincial legisla-
ture may provide for the contravention of its enact-
ments under clause 15 of section 92 of the “British
North America Act.” This legislation is not criminal
law in the sense in which that phrase is used in clause
27 of section 91.

The argument based on ‘“the regulation of trade
and commerce,” while perhaps more plausible, ap-
pears upon consideration to be equally fallacious.
Whether the business of insurance can ever properly
be spoken of as a trade is at least doubtful. But,
read, as it must be, in connection with the word
“comnferce,” with which it is associated, I think it
reasonably clear that the word “trade” in clause 2
of section 91 of the “British North America Act” does
not cover the business of insurance. The weight of
authority certainly supports that view. If, however,
insurance is a trade in the ordinary sense of that
term, having regard to what has been said as to the
scope and meaning of clause 2 of section 91, in such
cases as Cilizens’ Ins. Co. v. Parsons(2), I think that
under it Parliament is not empowered to regulate the
conduet of any Single trade or business in the pro-

(1) {18991 A.C. 580. (2) 7 App. Cas. 96.
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vinces or to prescribe the conditions on which it may li’}j
be carried on. That seems to me to be so pu.rely -a “INE;BIﬁWE
matter of civil rights in each province, something so Acr, 1910.”
éssentially local that it appertains exclusively to pro- An;ﬁ J.
vincial jurisdiction. The regulation of trade and
commerce in clause 2 of section 91 should be given a
‘construction which will preclude its being invoked to
justify Dominion legislation trenching upon the pro-
vincial field. This I take to be the meaning of Lord
Atkinson’s observation in the Montreal Street Rail-
way Case(1), at pages 343-4; so read it is reconcilable
with what Lord Watson said in the Prohibition Case
(2). I am, therefore, of the opinion that the validity
of sections 4 and 70 of the “Insurance Act, 1910,” can-
not be upheld under the power conferred on the Do-
minion for “the regulation of trade and commerce.”
In the Prohibition Case(2) Lord Watson laid
down very clearly the proposition that Dominion leg-
islation not ascribable to one of the enumerated heads
of jurisdiction under section 91, but dependent wholly
on the “peace, order and good government’” provision

-ought to be strictly confined to such matters as are unquestionably
of Canadian interest and importance, and ought not to trench
upon provineial legislation with respect to any of the classes of
subjects enumerated in section 92.

In the Monireal Street Railway Case(1), at pp. 348,
360, Lord Atkinson repeats and emphasizes this view.
Yet in the Prohibition Case(2), after pointing out
that the jurisdiction of the Dominion Parliament to
enact the “Canada Temperance Act” had been rested
on the “peace, order and good government”  provision
rather than on “criminal law” and could not be sup-

(1) [1912] A.C. 333. - (2) [1896] A.C. 348.
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1913 ported under “the regulation of trade and commerce,”
v e Lord Watson says, at p. 367, that in so far as the pro-
“INSUBANCE _ . . o s .

Acr, 1910.» Visions of the provincial “Local Option Act” (upheld
Anglimg, 28 2D exercise of legislative power by the Province
——  of Ontario under either clause 13 or clause 16 of seec-
tion 92) come into collision with the provisions of the
Canadian Act they must yield and remain in abeyance
until the Canadian Act is repealed. In the same
judgment his Lordship had already said (p. 361) that
some matters in their origin local and provincial might attain
such dimensions as to affect the body politic of the Dominion and to
justify the Canadian Parliament in passing laws for their regulation-
or abolition in the interest of the Dominion. But great care must
be observed in distinguishing between that which is local and pro-
vincial, and therefore within the jurisdiction of the provincial legis-
latures, and that which has ceased to be merely local or provineial
and has become matter of national concern in such sense as to bring-

it within the jurisdiction of the Parliament of Canada.

This judgment rests upon the view that when a
matter primarily of civil rights has attained such
dimensions that it “affects the body politic of the
Dominion” and has become “of national concern,”
it has, in that aspect of it, not only ceased to be:
“local and provincial,” but has also lost its char-
acter as a matter of “civil rights i¢n the province” and.
has thus so far ceased to be subject to provincial jur-
isdiction that Dominion legislation upon it under the-
“peace, order and good government”’ provision does
not trench upon the exclusive provincial field and is,.
therefore, valid and paramount.

As T understood him, counsel for the Dominion
contended at bar that if there would, upon any state
of facts, be jurisdiction to enact the legislation in
question the existence of that state of facts must be
assumed in favour of its validity. Had Parliament
expressly declared the existence of such a state of
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facts, whatever might be the awkwardness, incon-
venience and difficulty of inquiring into and passing
upon the truth of such a declaration, in the absence
of such a facultative provision as is found in clause
(c¢) of sub-section 10 of section 92 of the “British
North America Act” in regard to “Works,” I incline
very strongly to the view that the declaration of Par-
liament could not be taken as conclusive upon the
question of its jurisdiction. The “Insurance Act,”
however, does not contain such a declaration. With-
out it, although according to the view of it ex-
pressed by Lord Watson in The Prohibition Case(1),
the decision upholding the “Canada Temperance Act”
would appear to rest upon a somewhat similar assump-
tion, I know of no ground upon which it can be even
plausibly argued that, merely because such an as-
sumption is essential to the validity of an Aet of Par-
liament, a matter so distinetly of civil rights in the
province as the right to carry on a particular business
and the conditions upon which that right may be exer-
cised should, without any evidence of facts justifying
such an inference, be deemed to have lost that char-
acter and to have become so much a matter of na-
tional concern that exclusive provincial jurisdiction
over it had been superseded by Dominion control
under the power to legislate for the “peace, order and
good government” of Canada. If such an assumption
should be made—if indeed the Parliament of Canada
could by an appropriate declaration conclusively
establish the existence of a state of facts upon which
such a transfer of legislative jurisdiction would oc-
cur — the antonomy of the province would be entirely

(1) [1896] A.C. 348.
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1913 at its mercy and there would be few subjects of civil
- Inamm rights upon which it might not displace the provineial
“E}Sl‘?l‘lﬁgﬂ power of legislation.
An-gl—i; I For these reasons I am of the opinion that section
— 4 of the “Insurance Act, 1910,” taken as a whole, is
at all events primd facie, ultra vires of the Parlia-
ment of Canada. Excluding their application to Do-
minion companies and to certain companies incorpor-
ated by, or under ‘the authority of, the legislature of
the late Province of Canada, which is of comparatively
slight importance, I find no sufficient ground for dis-
tinguishing between its several prohibitions which
would all appear to be tainted with the vice of unwar-
ranted interference with the exclusive jurisdiction
over civil rights conferred on the provincial legisla-
tures. Section 70, as already stated, falls with seec-
tion 4.

I would, therefore, upon the case as submitted,
answer the first question in the affirmative as to the
whole of sections 4 and 70, except in their applica-
tion to companies incorporated by or under the auth-
ority of the Dominion Parliament, and to companies
incorporated by or under the authority of the legisla-
ture of the late Province of Canada for the purpose
of carrying on business in a territory not wholly com-
prised either within the Province of Ontario or the
Province of Quebec.

To the second question I would answer—It would

do so if intra vires.

BrobEUR J.—The question that we have to con-
sider is whether the Dominion Parliament can regu-
late the insurance business.

The business of insurance is not necessarily a
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trade. The large companies that are carrying out that
business are, generally speaking, commercial ventures
with an object of gain or profit for their shareholders.
But alongside of that we have the Mutual Benefit In-
surance Association, which is entirely beneficial, we
have also in the large railway and other companies an
insurance fund for the employees to which the em-
ployees themselves and their employers contribute
that could certainly not rank as commercial enter-
prise and there is the contract of indemnity made by
insurers which can scarcely be considered a trading
contract.

It is true that the Dominion insurance law as it
stands to-day does not undertake to control those
mutual companies incorporated by local statutes.
But if the existing law is declared constitutional
nothing then would prevent the Federal Parliament
undertaking to regulate those insurance associations
in the same way as they are legislating to-day with
regard to individuals. The contention on the part
of the Dominion Parliament is that their legislative
power rests on their right to regulate trade and com-
merce, to legislate with regard to aliens and naturaliz-
ation and the eriminal matters.

The claim as to criminal legislation was not
strongly pressed at bar, but was simply mentioned.
It cannot be stated that this insurance legislation has
in view the creation of any new crime. It is not so
worded. We might say the same thing concerning the
naturalization idea. That legislation has certainly
not for its object to give rights and powers to aliens,
and the fact that foreign insurance companies could
come and do-business in Canada under certain condi-
tions could certainly not be considered as legislation
of a naturalization nature.
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1913 The only strong claim that can be made for the
In e validity of this law is that it falls under sub-section

ﬁi“l‘;l{g% of section 91 of the “British North America Act,”

113 3 »
Brodete J. The regulation of trade and commerce.

It is contended on the part of the provinces that
the insurance contract is essentially a civil right and
the Dominion insurance legislation virtually wipes
out the sub-section 138 of section 92 as far as insurance
business is concerned.

If the power to regulate trade and commerce gives .
the power to regulate a particular trade and com-
merce then it follows that the Ifederal Parliament
would have the authority to determine the nature of
the insurance contracts and the laws of the province
in that respect would be of no concern, (Tenndnt V.
Union Bank(1).) It has been decided by the Privy
Council.on the contrary in Citizens’ Ins. Co. v. Par-
sons(2), that statutory provincial legislation may be
passed to determine the nature of the contract that
insurance companies may make.

It seems to me that if the authors of the “British
North America Act” intended to put insurance under
federal control they would have mentioned it as they
have done for banking, weights and measures, bills
of exchange, interest, patents and copyrights. The
special enumeration of those subjects does not neces-
sarily preclude any others being included in the pro-
visions of section 91 of the “British North America
Act,” but it goes a long way to shew how the insur-
ance question was considered. Besides the existing
legislation at the time of Confederation and the pro-
ceedings of the Quebec Conference shew very con-

(1) [1894] A.C. 31. (2) 7 App. Cas. 96.
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clusively that the matter of insurance pertains to pro- 1i13
vincial legislation. “INISIIJ'B.IZiTCE
Under the Union of Upper and Lower Canada Aot 19107
the matter was considered so much a question of local BrodeurJ.
interest that those two provinces had each their own —
mutual insurance law. See Consolidated Statutes of
Lower Canada, 1860, ch. 68; and Consolidated Sta-
tutes of Upper Canada, 1859, ch. 52.
The chapter 68 of the Lower Canada Statutes was
under the title “Joint. Stock Companies,” and the
Upper Canada legislation was under the title “Muni-
cipal Institutions.”
The Commissioners appointed for the Codification
of civil laws of Quebec in their 7th report dealt with
the insurance law and enacted the articles 2468 and
following of the Code, which cover the whole subject.
They considered the insurance law as a matter of
civil law. .
That report was made and discussed in Parlia-
ment at about the same time the Confederation resolu-
tions were framed and discussed.

It is to be noticed that in 1864, at the Quebec Con-
ference of the delegates of the provinces the question
of insurance was mentioned. A proposition which
carried was at first made that the regulation and the
incorporation of fire and life insurance companies
should be under the legislative control of the Federal
Parliamenf; but a few days later that proposition was
struck out. (Pope, Confederation Documents, pp. 30
and &88.)

The only inference to be drawn from those facts
is that the insurance laws are pertaining to ecivil
rights and that the subject was in the opinion of the
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13(5” Fathers of Confederation a matter that should be
ix e under the legislative control of the provinces.
“g}i‘:"lﬁgﬁ, What is the scope of the power to regulate trade
Brodome 1. and commerce ? The regulation of trade and com-
——  merce in sub-section 2 of section 91 refers to politi-
cal arrangements or -interprovincial trade and per-
haps to the trade generally. Citizens Ins. Co. v. Par-
sons(1l), at page 111. The commercial relations
with foreign nations or with the British Empire are
of Federal concern. The question whether our
country should be under a free trade or a protection-
ist policy pertains to the central Parliament; but the
regulation of a particular trade could not be done
under that section and we have in that regard the
authority of the Imperial Parliament. By the Act of
Union of England and Scotland (6 Anne, ch. 6) it is
provided that all subjects of the United Kingdom
should have “full freedom and intercourse of trade
and navigation,” and that all parts of the United
Kingdom should be under the same prohibitions, re-
strictions and regulations of trade.

The Imperial Parliament has passed laws affect-
ing and regulating specific trades in one part of the
United Kingdom only, without it being supposed that
it violated the Union. Laws like those relating to
bankruptey and sale of liquors vary in Scotland and
England.

I am of the opinion that under the sub-section 2 of
section 91, of the “British North America Act,” the
Canadian Parliament cannot undertake to regulate
any specific trade.

The section 4 of the Dominion “Insurance Act”
that requires all persons to take a permit before mak-

1V 7 App. Cas. 96.
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ing any contract is ulira wvires and the section 70
which imposes a penalty on those that would carry
on the business of insurance without taking that Aacr, 1910.”

license is also illegal.

We are asked by a second question to state whether
the above section 4 applies to foreign companies. I

think there is no doubt as to this section applying to

foreign companies.
Then my answers to
would be as follows:—

QUESTION 1.

Are sections 4 and 70
of the “Insurance Act of
1910,” or any and what
part or parts of the said
sections ultra vires of the
Parliament of Canada ?

QUESTION 2.

Does section 4 of the
“Insurance Act, 1910,”
operate to prohibit an in-
surance company incor-
porated by a foreign state
from carrying on the
business of insurance
within Canada if such
company do not hold a
license from the Minister
under the said Act and if
such carrying on of the
business is confined to a
single province ?

questions referred to us

ANSWERS.

Those two sections are
wltra wvires.

Yes, if intra vires.
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1913 JAMES J. DENMAN (PLAINTIFF)....APPELLANT;

*March 3, 4. )
o *Oct. 14. AND

THE CLOVER BAR COAL COM-
PANY (DEFENDANTS)

} RESPONDENTS.

ON APPEAL FROM THE SUPREME COURT OF ALBERTA.

Company laow—Agreement by directors—Onerous contract—Non-dis-
closure to shareholders—Breach of contract—Demages—Setile-
ment of accounts—Appeal—Jurisdiction—Reference to master—
Final judgment.

After some subseriptions for stock had been received and the com-
rany was about to offer other stoeck for public subseription, a
meeting of the directors was held at which the plaintiff, then
one of the direcbors and the eompany’s manager, resigned his
office as a director and was appointed sales agent for the com-
pany’s output of coal for five years from that date, at a liberal
scale of remuneration, with the exclusive right to make such
sales in Alberta, Saskatchewan and Manitoba. At the same
time an arrangement was made by which the other directors
derived advantages in regard to certain matters in dispute,
respecting the affairs of the company, between them and the
plaintiff. The material facts and circumstances connected with
these arrangements were not disclosed to the shareholders who
then held stock in the company nor to other persons who sub-
sequently subscribed for shares of its stock.

Held, affirming the judgment appealed from (7 D.L.R. 96; 2 West.
W.R. 986; 22 W.L.R. 128), that, as the plaintiff and his co-
directors were in a fiduciary position and complete disclosure of
the circumstances in regard to the making of the contract had
not been made to all the shareholders, present and future,- the
agreement was not binding upon the company.

The order in the judgment appealed from directing that, on taking
the accounts between the parties, an allowance should be made
to the plaintiff, on the basis of quantum merwit, for services
rendered by him while in the employ of the company was not
disturbed.

*PreSENT :—Sir 'Charles Fitzpatrick C.J., and Idington, Duff,
Anglin and Brodeur JJ.
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Per Fitzpatrick C.J., and Idington, Anglin and Brodeur JJ.—Where 1913
the judgment sought to be reviewed has finally disposed of one DM AN
of the issues, forming a distinet and separate ground of action, "
the Supreme Court of Canada has jurisdietion to hear and deter- CLOVER BAR
mine the appeal. Le Ville de 8t. Jean v. Molleur (40 Can. 'CoaL Co.
S.C.R. 139), and MecDonald v. Belcher ([1904] A.C. 429), fol-
lowed ; Hesseltine v. Nelles (47 Can. S.C.R. 230), referred to.

APPEAL from the judgment of the Supreme Court
of Alberta(1) by which the judgment of Stuart J., at
the trial, was set aside in respect to the damages
awarded thereby, the plaintiff’s claim therefor disal-
lowed, and the Judgment varied in certain other re-
spects.

The action was brought by the appellant against
the company and A. W. Denman and H. E. R. Rogers,
shareholders and directors of the company, to recover
damages for breach of an agreement granting him the
exclusive rights as agent for the sale of the company’s
output of coal, in the Provinces of Alberta, Saskatche-
wan and Manitoba, and also to recover moneys ex-
pended by him, as manager, on behalf of the company
in the management of its business. The circum-
stances in which the agreement was made are stated
in the head-note and in the judgments now reported.

The judgment, at the trial, in favour of the plaintiff
ordered re-payment of the moneys expended by him
as manager on the company’s account and directed a
reference for the ascertainment of the amount of the
damages. On an appeal by the defendants, the Su-
preme Court of Alberta reversed the trial court judg-
ment in respect of damages, disallowed the plaintiff’s
claim, and varied the order as to re-payment of the
moneys expended by directing that the amount should

(1) 7 D.LLR. 96; 2 West. W.R. 086; 22 W.L.R. 128.



320

1913

A
DENMAN

SUPREME COURT OF CANADA. [VOL. XLVIIIL

be included in the general accounts between the par-
ties and that an allowance, on the basis of quantum

Cmv,;’,; Bar Meruit, should be made for services rendered by the

CoaL Co.

plaintiff while in the employ of the company.
On the 18th February, 1913,

W. L. Scott, for respondents, moved to quash the
appeal, for want of jurisdiction on the ground that the
judgment appealed from, though final in regard to
some of the issues, left other issues undecided upon
the reference to the master for taking accounts and
assessment of damages. At the same time, in case
it was held that there was jurisdiction, Mr. Scott
moved for an order giving him leave to amend the
cross-appeal by the respondents on their counterclaim
against the appellant.

0. M. Biggar opposed the motion, and judgment
thereon was reserved.

The appeal was heard on the merits on the 3rd
and 4th March, 1913.

The plaintiff appealed to the Supreme Court of
Canada from that portion of the judgment of the
Supreme Court of Alberta which disallowed his claim
for damages. The respondents cross-appealed on the
ground that, in taking the accounts, the moneys al-
leged to have been expended on behalf of the company
by the plaintiff should not be credited to him against
the claims of the defendants, also as to the manner in
which it was directed that the conveyance of certain
coal lands assigned by him to the company should be
dealt with, and, likewise, in regard to the credit to be
given to the plaintiff, on the basis of quantum meruit,
for services rendered by him during the time he was
acting as sales agent for the company.
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8. B. Woods K.C. and O. M. Biggar for the appel- 111_%

lant. DENMAN
J. H. Leech K.C. and W. L. Scott for the respond- sroven Baz
ents. CoaL Co.
The Chief

Justice.

THE CHIEF JUSTICE agreed with Anglin J.

IpINGTON J.—The contract of the 27th of June,
1908, between these parties, sued upon herein, was
negotiated for and wverbally concluded whilst appel-
lant was one of the three directors of the respondent
company, and its manager. He had been its promoter
and, with his fellow directors, its founder. They had
got others to subscribe for stock and were seeking sub-
scribers for that as yet unallotted and open to be
taken by the publiec.

These men having, under such circumstances,
reached an agreement between themselves met as a
board on said date and what they did is tersely stated
in the appellant’s factum, as follows:—

A meeting of the directors was held on the 27th June, 1908, at
which the sales agreement was ratified, the plaintiff’s resignation as
director and secretary-treasurer accepted, the transfers of shares
approved and resolutions passed that one Finch, an employee of
Rogers in Winnipeg, be appointed secretary-treasurer, and that
Rogers be empowered to employ some one to keep the books. This
he never did and they continued to be kept by the plaintiff until the
following February.

The contract thus produced gave the appellant for
five years from the following 1st September the unusual
commission of fifty cents a ton upon the sales of all
the company’s output of coal from a mine near Ed-
monton which could be sold in the Provinces of Al-
berta, Saskatchewan and a large part of Manitoba.

22
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The other terms did not of necessity impose any
very formidable risk on the part of the appellant, and

C'LOVE/';. Bag he had the option of terminating the contract on two

Coar Co.

months’ notice. The company could not end it unless

Idington J. appellant made default in carrying out his part of its

terms for two months.

The proposition that such a contract made by one
holding the position of a director is voidable does not
seem to permit of much doubt; unless the power to do
so has been expressly given by its charter, or unless
and until the shareholders concerned have been con-
sulted, and ratified it,

Nor could the resignation of the directorship add
much to the strength of such a contract when the
proceedings relative thereto were had upon the ex-
press understanding that the resignation was to be
contemporaneous with the formal execution of the
contract.

And when, as here, the whole business, including
the execution of the contract, depended upon a com-
pact between the directors whereby those remaining
such were, as the price of their assent, to get satisfac-
tion from the appellant for claims he had repudiated
up to then and the purpose of all was then to invite
new subscriptions for stock and unload the burthen of
this contract upon the publie, I do not think it could
be maintained against the will of a single share-
holder then in existence or who might have become
such pursuant to such contemplated invitation, with-
out full disclosure having been made to him of the
facts. ' ’

Yet such seems, on the admitted faets, to be so
clearly appellant’s position in this case that it might
have simplified matters and saved laborious analysis
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of evidence relative to the chief ground taken by the
respondent to have had this simple proposition briefly
taken and maintained.

I think, possibly, it is within the exact ground
taken, which is that there was a fiduciary relation be-
tween the appellant and the company, and between
him and his co-adventurers, which made it incumbent
on him to shew that the contract was fair and reason-
able and the result of full disclosure on his part of all
he knew which might, if known, be reasonably sup-
posed to have influenced the minds of those contracted
with. '

A director has been often said to stand as a trus-
tee, and, if any quarrel has been made with the appli-
cation of that term and “agent” is substituted, he so
stands that if a contract made by him with his com-
pany is, as I have already said, unless in the excepted
cases which have been referred‘to, voidable, and not one
of which he can claim a profit. The appellant has,
therefore, having failed to bring himself within any of
the exceptions, including the fairness of the contract
to which I am about to advert, no right to the damages
he claims. :

That alone should answer his action and this
appeal.

He claims, however, with a certain degree of plau-
sibility, that there were only himself and his fellow
directors concerned, and that they each got substan-
tial advantages as the result of the compact made be-
tween each of them and him, and, as we cannot herein
restore him that which they got from him, we ought
. not to give relief.

I answer — that is just what renders his case the

221/,
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more offensive, and looks so like the bribery of his
fellow-directors, inducing them to enter upon the
negotiations for this contract, and, indeed, the causal
reason or motive for its existence, and its manifest
advantages in favour of the appellant, and its features
detrimental to the company’s interests; and all in-
tended to be unloaded upon the public invited to sub-
scribe.

They were all anxious for new subscribers, and
got them we are told; and, having got them according
to their plans and desires, they, as part of the re-
spondent, must be protected, whatever happens appel-
lant or his fellow delinquents. They all forgot the
duty a director owes in such cases to the future as
well as to the existent shareholders.

I incline to think it is impossible by any evidence
in this case to overcome the vicious nature of the
transaction upon which the contract sued upon must
rest. We have, however, not to rest upon that alone,
which was, perhaps, not fully argued, but upon the
failure of the appellant to justify himself within the
narrower ground taken.

The appellant lived in the neighbourhood of the
mine, had managed the business throughout from the
time he had got, prior to the incorporation, a personal
option for the purchase of the property, and the others
lived at great distances from the scene of operations.
He represented, amongst other things, to his fellow
directors that the expense of producing the coal from
the mine had been for the years 1907 and part of 1908,
anterior to April of last year, from ninety-six cents to
$1.05 a ton.

The respondent charges that the contract was in-
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duced by this representation and that the cost had w_f'
been and continued to be much greater. DEN;[AN
I think the weight of evidence goes to shew that croves Bar
this representation, which it was practically admitted 'Coico'
had been made, but is presented in another light, was IdingtonJ.
a most material consideration under the circum-
stances, was not well-founded, and, hence, so unfair
that a fiduciary agent relying upon a contract, evi-
dently based thereon, cannot maintain it.
It may be that the estimates which appear in the
judgment of Mr. Justice Beck, and adopted by at least
one judge in the court below, may be such as might be
varied by a close and exhaustive analysis of the evi-
dence, I do not propose to enter upon such an ex-
haustive inquiry as would settle exactly which view
was right, for it would, in any event, leave a material
difference at best, doubtful and unexplained or in-
explicable between the actual cost and that so repre-
sented.
The burden of explaining rested upon the appel-
lant. He, while practically admitting the representa-
tion, ought to have been able to shew in a more satis-
factory manner than his evidence discloses exactly
what the cost of production had actually been, and to
justify his representation much better than he has
done. The time in question was not long. The quan-
tity of coal in question, which was only a little over
thirty thousand tons, rendered the problem compara- .
tively easy to solve in a better or clearer way than the
appellant has done, especially seeing he had remained
in charge for months of the time after that period up
to which his representation extended.
The learned trial judge, though disposed to mini-
mize the nature and effect of the representation, does.
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1_’1_’13 not find the charge unfounded. He chiefly proceeds

DexmaN  on the ground that there was not prompt repudiation,

. . .
crover Bar and that, in fact, there was such acquiescence as to

Cosr 00. debar the respondent from complaining,

Idington J. The operations of the contract ran from 1st Sep-
tember, 1908, to 1st March, 1909, when it was re-.
pudiated. '

Having regard to the fact that those most con-
cerned lived at great distances from the mine and
seat of business and, in reason, might only have be-
come alive to the actual facts from the results dis-
covered when the appellant’s managership ceased, it
seems to me there is no such evidence of acquiescence
after discovery as to form a bar to the present com-
plaint. Indeed, there was no discovery, or likely possi-
bility thereof, save from the experience got from re-
sults which proved how delusive the representation
must have been. And the long period over which ap-
pellant seems to have acquiesced in the repudiation,
even if conditional, renders it difficult to restore him
to such rights as he might have had under the contract.

Meantime, whilst he was acquiescing in this re-
pudiation, others were taking stock in the company
and must be entitled to some sort of consideration,
and presumed to have acted upon the objectionable
contract having been put an end to.

Surely they are entitled through the company to
say that one who rested content for nearly a whole
year without giving any sign of warning to them, or
urgent insistence in regard to his rights under what

" seems to have been an onerous contract cannot now
be restored to his original position. '

The application of the principle of acquiescence
may not, on either set of facts, settle the rights of
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either party herein arising out of the peculiar condi-
tion of things the evidence discloses, but, certainly, DEN”MAN

1913
——

cannot help appellant. Croven Ban
The learned judge properly points out that Rogers ~ .
Idington J.

seemed almost to have forgotten the representation. If
he alone were to be considered that might have fur-
nished an effectual answer. :

The recklessness, to put it mildly, of such an in-
fluential director, is neither proper basis of a con-
tract nor helpful in supporting it, when otherwise un-
supportable, by reason of others being interested.

The second or tentative bargain substituted for the
. one I have dealt with is properly found terminable at
will.

The appeal should be dismissed with costs. The
cross-appeal, or notice of motion therefor, ought to
share the same fate, for the judgment below seems
to give no more than is right, if, indeed, so much.

The costs of the motion to quash, which must be
dismissed, should be fixed at fifty dollars and deducted
from the costs allowed respondent.

Durr J.—I concur in dismissing the appeal and
cross-appeal with costs.

ANeLIN J.—If Rogers, A. W. Denman, Robertson
and the plaintiff had been the sole shareholders in the
defendant company when the agreement of the 27th
June, 1908, was made, and if there had then been no
intention to bring in other shareholders, or if other
shareholders had been brought in only after full dis-
closure of all the material facts and circumstances con-
nected with the making of that agreement, I should
hesitate before rejecting the view of Stuart J. that '
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ffjf' the company had not the right to repudiate it when

Denman and as it did.

Cmv];;; Bar But that agreement was made between persons
‘00100' standing in a fiduciary relation to the company. It
AnglinJ. was made concurrently with, if not as part of, and in

" consideration for a transaction by which Rogers and
A. W. Denman obtained personal benefits from the
plaintiff. It gave to him, at the expense of the com-
pany, an extravagantly advantageous bargain. It was
admittedly obtained upon representations of fact
made by him, which ‘were unquestionably most mater-
ial, and which, if not proved by the defendants to have
been false, as I rather think they have been, have cer-
tainly not been satisfactorily established to have been
true by the plaintiff, on whom that burden of proof
clearly lay. There were other shareholders at the time
the bargain was made some of whom, no doubt, have
ceased to be interested in the company. It was then
intended that shares should be offered for public sub-
seription and, in fact, a very considerable amount of
the company’s stock has since been disposed of. There
is no suggestion that there was, either to the persons
(other than the plaintiff and the interested'directors)
who held shares when the agreement was made, or to
the persons who subsequently acquired shares, such
full disclosure of the circumstances surrounding the
making of it and such express or tacit ratification by
them as would be necessary to render it binding upon
them.

Whatever might be urged, were the question one
between Rogers, A. W. Denman and Robertson on the
one side and the plgintiff on the other, I have not been
convinced that as between the plaintiff and the com-
pany the temporary and tentative arrangement made
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by Robertson with the plaintiff in May, 1909, to re- ﬁ’f
place the arrangement of June, 1908, had lost that Dexman
character and had become binding as a permanent CLOVEQ;; Ban
agreement. Coaz. Co.
It is not necessary or desirable to enter upon a AnglinJ.
discussion, or to attempt an analysis of the volumin-
ous evidence in the very bulky record before us, a
great deal of which might well have been omitted. I
agree with much that the learned trial judge said in
condemnation of the conduct of Rogers and A. W.
Denman as directors and of their negligence and in-
different attitude to the affairs of the company. But,
upon what are the crucial issues of fact as between
the plaintiff and the defendant company, my study of
the record has not satisfied me that wrong conclusions
were reached by the majority of the learned judges
who sat in the court en banc.
I prefer, however, to rest my opinion that the judg-
ment in appeal should not be disturbed on the ground
that the first agreement made by the plaintiff cannot,
having regard to his fiduciary position, be held bind-
ing on the company, because he failed to prove full
and complete disclosure to all the then present and
to the future shareholders of the material circum-
stances surrounding the making of his bargain with
the personally interested directors, and that, as
against the company, he failed to establish that the
temporary arrangement with Robertson had become
permanent.
I have not found any ground for disturbing the
judgment of the full court in regard to the Bush trans-
action, as to which the view of the learned trial judge
has been practically affirmed. Neither has a sufficient
case been made, in my opinion, to justify interfer-

23 -
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ence with the direction of that court that, on the
taking of the accounts between the parties, an allow-
ance should be made to the plaintiff, on the basis of a
quantwm meruit, for his services while in the employ-
ment of the company. ‘

I would dismiss the appeal and the cross-appeal,
both with costs.

By the judgment of the court en banc the plain-
tiff’s claim to recover damages for breach of contract
was finally disposed of. That was “a distinct and
separate ground of action.” Under the authority of
La Ville de St. Jean v. Molleur(1), and of McDonald
v. Belcher(2), there applied, which is not affected by
the judgment in Hesseltine v. Nelles(8), the plaintiff

had a right of appeal to this court from the judg-

ment dismissing his claim for damages for breach of
contract. He is, therefore, entitled to his costs of the
motion to quash, which should be fixed at $50, to be
set off against the costs of the appeal which he is
ordered to pay.

Bropeur J.—1I concur in the opinion of my brother
Anglin,

Appeal and cross-appeal dismissed
with costs; motion to quash dis-
missed with costs.

Solicitors for the appellant: Short, Cross, Biggar &

Cowan.
Solicitors for the respondents: Parlee, F'reeman &
Abbott.
(1) 40 Can. S.C.R. 139. (2) [1904] A.C. 429,

(3) 47 S.OR. 230.



VOL. XLVIIL] SUPREME COURT OF CANADA. 331

IN THE MATTER OF THE INCORPORATION OF 1913

COMPANIES IN CANADA. —

*Feb. 24-28.

*QOct. 14.
REFERENCE BY THE GOVERNOR GENERAL IN COUNCIL. R

Constitutional law — Incorporation of companies — “Provincial ob-
jects”—Limitation—Doing business beyond the province—In-
surance company—-“Insurance Act, 1910”; 9 & 10 Edw. VII. c.
32, s. 3, s.-s. 3—LEnlargement of company’s powers—Federal com-
poany—~Provincial licence—Trading companies.

By sub-sec. 11, sec. 92 of “The British North America Act, 1867,”
the legislature of any Province in Canada has exclusive juris-
diction for “The Incorporation of Companies with Provincial
Objects.”

Held, per Fitzpatrick C.J. and Davies J., that the limitation defined
in the expression “Provineial Objects” is territorial and also has
regard to the character of the powers which may be conferred on
companies locally incorporated.

Held, per Idington, Anglin and Brodeur JJ., that such limitation is
not territorial but has regard to the character of the powers
only.

Per Duff J—Provineial objects means “objects” which are “pro-
vineial” in reference to the incorporating province. Whether the
“objects” of a particular eompany as defined by its constitution
are or are not “provincial” in this sense is a question to be
determined on the facts of each particular case substantially as
a question of fact.

Held, per Fitzpatrick C.J. and Davies J., that a company incorpor-
ated by a Provineial legislature has no power or capaeity to
do business outside of the limits of the incorporating Province
but it may contract with parties residing outside those limits
ag to matters ancillary to the exercise of its powers.

Per Idington and Brodeur JJ.—Such company has, inherently, un-
less prohibited by its charter, the capacity to carry on the

- business for which it was created, in any foreign state or pro-
vince whose laws permit it to do so.

Per Duff J—A provincial company may conduct its operations out-
side the limits of the Province creating it so long as its busi-

*PrESENT:—Sir Charles Fitzpatrick C.J. and Davies, Idington,
Duff, Anglin and Brodeur JJ.
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ness as a whole remains provincial with reference to its pro-
vince of origin.

Per Anglin J—Such a company has, inherently, unless prohibited
by its charter, the capacity to accept the authorization of any
foreign state or province to carry on, within its territory, the
business for which it was created.

Held, per Fitzpatrick C.J. and Davies J., that a corporation consti-
tuted by a provineial legislature with power to carry on a fire
insurance business with no express limitation as to locality has
no power or capacity to make and execute contracts for insur-
ance outside of the incorporating province or for insuring pro-
perty situate outside thereof.,

Per 1dington, Anglin and Brodeur JJ.—Such a company has power
to insure property situate within or without the incorporating
province and to make contracts within or without the same
to effect any such insurance. In respect to all such contracts
it is not material whether the owner of the property insured is
or is not a citizen or resident of the incorporating Province.

Per Duff J—It is not necessarily incompatible with the provincial
character of the “objects” of a provinelal insurance company
that it should have power to enter into outside the provinee
contracts insuring property outside the province.

Held, per Fitzpatrick C.J. and Davies J—A provincial fire insur-
anece company cannot make contracts and insure property
throughout Canada by availing itself of the provisions of sec.

.3, sub-sec. 3, of 9 & 10 Edw. VIL ch. 32 (“The Insurance Act,
19107).

Per Fitzpatrick C.J. and Davies J—That such enactment is ulira
vires so far as provineial companies are affected.

Per Brodeur J—Such enactment is wlére vires of Parliament.

Per Idington J.—Part of said sub-section may be inira vires, but the
last part providing for a Dominion licence to local companies is
not.

Per Anglin J—The said enactment is ultre vires except in so far
as it deals with companies incorporated by or under Acts of the
legislature of the late Province of Canada.

Held, that the powers of a company incorporated by a provinecial
legislature cannot be enlarged either as to locality or objects,
by the Dominion Parliament nor by the legislature of another
Province.

Held, per Fitzpatrick C.J. and Davies J—The legislature of a pro-
vinee has no power to prohibit companies incorporated by the
Parliament of Canada from carrying on business within the pro-
vince without obtaining a licence so to do from the provincial
authorities and paying fees therefor unless such licence is im-
posed in exercise of the taxing power of the province. And only
in the same way can the legislature restriet a company incor-
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Per

Per

porated for the purpose of trading throughout the Dominion in
the exercise of its special trading powers or limit the exercise of
such powers within the province. Brodeur J. contra.

Idington J—A company incorporated by the Dominion Parlia-
ment in carrying out any of the enumerated powers contained
in sec. 91 cannot be prohibited by a provincial legislature from
carrying on business, or restricted in the exercise of its powers,
within the province though subject to exercise of the exclu-
sive jurisdiction to make laws in relation to “direct taxation
within the province.” But a company incorporated under the
general powers of Parliament must conform to all the duly
enacted laws of a province in which it seeks to do business.
Duff J.—A company incorporated under the residuary legisla-
tive power of the Dominion is not in any province where it
carries on business subject to the legislative authority of the
provinece in relation to matters falling within the subject “in-
corporation of companies”; but as regards all other matters
falling within the enumerated subjects of section 92 it is subject
to such legislative jurisdiction just as a natural person or an
unincorporated association would be in like circumstances. The
enactments of sections 139, 152, 167 and 168 of the British
Columbia “Companies Act” are valid.

Anglin J.—The provincial legislature may impose a licence and
exact fees from any Dominion company if the object be the rais-
ing of revenue, or obtaining of information, “for provincial, local
or municipal purposes” but not if it is to require the company
to obtain provincial sanction or authority for the exercise of its
corporate powers. And the legislature cannot restrict a com-
pany incorporated for the purpose of trading throughout the
Dominion in the exercise of its special powers nor limit the
exercise of such powers within the province, nor subject such
company to legislation limiting the nature or kind of business
which corporations not incorporated by it may carry on or the
powers which they may exercise within the province.

REFERENCE by the Governor General in Council
of questions respecting the incorporation of companies

to

the Supreme Court of Canada for hearing and

consideration.

The questions so referred to the court were the

following —

In

THE MATTER of a Reference by His Excellency the
Governor General in Council to the Supreme

333

1913

\‘r—l

IN RE
CoMPANIES.



334

1913
—
IN RE

COMPANIES.

SUPREME COURT OF CANADA. [VOL. XLVIIL

Court of Canada pursuant to section 60 of the
“Supreme Court Act” of certain questions for
hearing and consideration as to the respective
legislative powers under the “British North
America Acts” of the Dominion of Canada and
the Provinces of Canada in relation to the incor-
poration of companies and as to the other par-
ticulars therein stated.

A report of the Committee of the Privy Counecil,
approved by His Excellency the Governor General
on the 9th May, 1910.

“The Committee of the Privy Council have had
under consideration a report, dated 2nd May, 1910,
from the Minister of Justice, stating that important
questions of law have arisen as to the respective legis-
lative powers under the “British North America Acts”
of the Dominion of Canada and the Provinces of Can-
ada in relation to the incorporation of companies and
as to the other particulars hereinafter stated, and it
is expedient that these questions should be judicially
determined.

“The Minister accordingly recommends that under
the authority of section 60 of the “Supreme Court
Act,” Revised Statutes of Canada, 1906, chapter 139,
the following questions be referred by Your Excel-
lency in Council to the Supreme Court -of Canada for
hearing and consideration, namely:—

“]. What limitation exists under the ‘British
North America Act, 1867,” upon the power of the pro-
vincial legislatures to incorporate companies ?

“What is the meaning of the expression ‘with pro-
vincial objects’ in section 92, article 11, of the said
Act ? Is the limitation thereby defined territorial,
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or does it have regard to the character of the powers
which may be conferred upon companies locally in-
corporated, or what otherwise is the intention and
effect of the said limitation ?

“2. Has a company incorporated by a provincial
legislature under the powers conferred in that behalf
by section 92, article 11, of the ‘British North Amer-
ica Act, 1867, power or capacity to do business out-
side of the limits of the incorporating province ? 1If
80, to what extent and for what purpose ?

“Has a company incorporated by a provincial leg-
islature for the purpose, for example, of buying and
selling or grinding grain, the power or capacity, by
virtue of such provincial incorporation, to buy or sell
or grind grain outside of the incorporating province ?

“3. Has a corporation constituted by a provincial
legislature with power to carry on a fire insurance
business, there being no stated limitation as to the
locality within which the business may be carried on,
power or capacity to make and execute contracts—

“(a) within the incorporating province insuring

property outside of the province;

“(b) outside of the incorporating province insur-

ing property within the province;

“(c) outside of the incorporating province insur-

ing property outside of the province ?

“Has such a corporation power or capacity to in-
sure property situate in a foreign country, or to make
an insurance contract within a foreign country ?

“Do the answers ito the foregoing inquiries, or any
and which of them, depend upon whether or not the
owner of the property or risk insured is a citizen or
resident of the incorporating province ?

“4, If in any or all of the above mentioned cases,
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(@), (b) and (c), the answer be negative, would the
corporation have throughout Canada the power or
capacity mentioned in any and which of the said cases,
on availing itself of the ‘Insurance Act, Revised
Statutes of Canada, 1906, chapter 34, as provided by
section 4, sub-section 3 ?

“Is the said enactment, Revised Statutes of Can-
ada, 1906, chapter 34, section 4, sub-section 3, inira
vires of the Parliament of Canada ?

“5. Can the powers of a company incorporated by
a provincial legislature be enlarged, and to what ex-
tent, either as to locality or objects by

“(@) the Dominion Parliament ?

“(b) the legislature of another province ?

“6. Has the legislature of a province power to pro-
hibit companies incorporated by the Parliament of
Canada from carrying on business within the province
unless or until the companies obtain a licence so to do
from the government of the province, or other local
authority constituted by the legislature, if fees are
required to be paid upon the issue of such licences ?

“For examples of such provincial legislation, see
Ontario, 63 Vict. ch. 24; New Brunswick, Cons. Sts.,
1903, ch. 18; British Columbia, 5 Edw. VII. ch. 11.

“7. Is it competent to a provincial legislature to re-
strict a company incorporated by the Parliament of
Canada for the purpose of trading throughout the
whole Dominion in the exercise of the special trading
powers so conferred or to limit the exercise of such
powers within the province ?

“Ig such a Dominion trading company subject to
or governed by the legislation of a province in which
it carries out or proposes to carry out its trading
powers limiting the nature or kinds of business which



VOL. XLVIIL.] SUPREME COURT OF CANADA. 837

corporations not incorporated by the legislature of lil_?:
the province may carry on, or the powers which they 1y gg
may exercise within the province, of imposing condi- COMPANIES.-
tions which are to be observed or complied with by
such corporations before they can engage in business
within the province ?

“Can such a company so incorporated by the Par-
liament of Canada be-otherwise restricted in the exer-
cise of its corporate powers or capacity, and how, and
in what respect by provincial legislation ?

“The Committee submit the same for approval.

“PF. K. BENNETTS,
“Asst. Clerk of the Privy Council.”

P.C. 1069.

A report of the Committee of the Privy Council,
approved by His Excellency the Governor General on
the 30th May, 1910.

“The Commibttee of the Privy Council, on the re-
commendation of the Minister of Justice, advise that
the order in Council of the 9th May, 1910, referring
certain questions to the Supreme Court of Canada
for hearing and consideration, be amended by sub-
stituting for the fourth of the said questions the fol-
lowing - —

“4. If in any or all of the above mentioned cases, (a),
(b) and (c¢), the answer be negative, would the cor-
poration have throughout Canada the power or capa-
city mentioned in any and which of the said cases on
availing itself of the ‘Insurance Act, 1910, 9 and 10
Edw. VII. ch. 32, sec. 3, sub-sec. 3 ?

“Is the said enactment, the ‘Insurance Act, 1910,
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ch. 32, sec. 23, sub-sec. 3, intra vires of the Parliament
of Canada ?
“I", K. BENNETTS,
“Asst. Clerk of the Privy Council.”

A report of the Committee of the Privy Council,
approved by His Excellency the Governor General
on the 26th September, 1910.

“On a memorandum dated 23rd September, 1910,
from the Minister of Justice, submitting — with refer-
ence to the Order in Council of 30th May, 1910, amend-
ing an Order in Council of 9th May, 1910, referring
certain questions to the Supreme Court of Canada
for hearing and consideration — that a clerical error
has occurred in the concluding sentence of the ques-
tion stated by the said Order in Council of 30th May,
1910, in that section 38 is erroneously described as sec-
tion 23. The said concluding sentence should read
as follows: ‘Is the said enactment, the “Insurance
Act, 1910,” ch. 32, sec. 3, sub-sec. 3, intra vires of the
Parliament of Canada ?

“The Minister, therefore, recommends that the
said Order in Council of 30th May, 1910, be amended
accordingly.”

The Committee submit the same for approval.

F. K. BENNETTS,
Asst. Clerk of the Privy Council.

The following counsel appeared.

Newcombe K.C. and Atwater K.C. for the Attor-
ney General of Canada.

Nesbitt K.C., Lafleur K.C., Aimé Geoffrion K.C.
and Christopher C. Robinson for the Provinces of On-
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tario, Quebec, Nova Scotia, New Brunswick, Prince
Edward Island and Manitoba.

S. B. Woods K.C. for Alberta and Saskatchewan.

Chrysler K.C. for the Manufacturers’ Association
of Canada.

ANSWERS OF THE JUDGES.

"THE CHIEF JUSTICE—The first two questions in
this reference can be dealt with together, and this has
been done by counsel in argument.

To those two questions my general answer is: The
words “Provincial objects” in section 92 (11) are
intended to be restrictive; they have reference to the
matters over which legislative jurisdiction is con-
ferred by that section, i.e., matters “which are, from
a provincial point of view, of a local or private
nature” (Lord Watson, Prohibition Case(1)).

The Parliament of Canada can alone constitute a
corporation with capacity to carry on its business in
more than one province. Companies incorporated by
local legislatures are limited in their operations to the
territorial area over which the incorporating legisla-
ture has jurisdiction. Comity cannot enlarge the
capacity of a company where that capacity is deficient
by reason of the limitations of its charter or of the
constituting power. Comity, whatever may be the
legal meaning of the word in international relations,
cannot operate between the provinces so as to affect
the distribution of legislative power between the Do-

(1) [1896] A.C. 348, at p. 359.
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minion and the provinces under the “British North
America Act.”

This does not imply that a provincial company
may not, in the transaction of its business, contract
with parties or corporations residing outside of the
province in matters which are ancillary to the exercise
of its substantive powers. I use the terms “substan-
tive” and “ancillary’”’ as descriptive of the two classes
of powers inherent in the company, as these are used
in the judgment of the Judicial Committee in City of
Toronto v. Canadian Pacific Railway Co.(1).

It was contended on behalf of the provinces that a
distinction must be drawn between trading companies
or companies which simply buy or sell commodities,
and companies such as manufacturing industries, the
incorporation of which contemplates a physical exist-
ence within the province; but if the view above ex-
pressed as to the capacity of the provincial company
is correct, no distinction can be made. In both cases,
the substantive functions of the company must be
confined- to the incorporating province; but as inci-
dental or ancillary thereto such provincial company
would not be precluded from entering into contracts
with persons or corporations beyond the province, or
suing or being sued in another province.

The answer to the third and fourth inquiries re-
specting insurance companies is covered by the opin-
ions expressed by me in the Ottawa Fire Insurance
Co. v. Canadian Pacific Railway Co.(2).

The Parliament of Canada alone can constitute a
corporation with powers to carry on its business
throughout the Dominion; Colonial Building Co. V.

(1) [1908] A.C. p. 54. (2) 39 Can. S.C.R. 405.
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Attorney-General of Quebec(1l); and two or more
provinces by joint action, whether by comity or other-
wise, cannot extend the powers of a provincial cor-
poration so as to cover the field assigned by the “Bri-
tish North America Act” to the Dominion.

Question 5. Answer: Distinguishing between
comity and capacity it follows from the view above ex-
pressed of the limited capacity which the province can
confer that neither another province nor the Domin-
ion can enlarge by consent or comity the capacity
which a company has received from the incorporating
province.

Questions 6 and 7. Answer: The right of the pro-
vince to restrict the operations of the Dominion com-
panies by the imposition of a licence fee was based
upon the decisions of Bank of Toronto v. Lambe(2) ;
Brewers’ and Malisters’ Association v. Attorney-
General for Ontario(3), and the Manitoba Licence
Holders’ Case(4), and these cases are undoubtedly
authority for the exercise of the licensing power where
the licence is a bond fide exercise of the taxing power
of the province; but it was clearly established by the
case of La Cie. Hydrauligue de St. Francgois V.
Continental Heat and Light Co.(5), that a pro-
vince cannot exclude a Dominion company from
its territory and it cannot do indirectly what it
is precluded from doing directly, and to require a
licence to be obtained not for revenue purposes, but in
reality to shut out the operations of such corporation,
is not within the power of the provincial Parliament.
The province might well require that foreign corpora-

(1).9 App. Cas. 157. (3) [1897] A.C. 231, at p. 236.
(2) 12 App. Cas. 575. (4) [1902] A.C. 73.
(5) [1909] A.C. 194.
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tions should be registered and file evidence of their
corporate powers, names of officers and other details
respecting the internal affairs of the company for re-
gistration purposes, and impose penalties for non-
compliance with such legislation by way of fine; but
such legitimate exercise of its powers is quite a differ-
ent thing from legislation which, under the disguise of
a licence requirement, is intended to prevent, or has
the effect of preventing, the operation of foreign com-
panies within the territory of the province.

Davies J.— This reference for the opinion of
the judges of this court on the questions sub-
mitted involves a consideration and determination
of the meaning of Canada’s Constitutional Act and
especially of sub-sec. 11 of sec. 92, “The Incorporation
of Companies with Provincial Objects.” We are asked
whether there is any, and if any, what limitation ex-
pressed in this sub-section and as to the meaning of
the words “provincial objects” together with a num-
ber of subsidiary questions to which I will later re-
fer. The vital and substantial question, however,
before us is a8 to the meaning of the words “with pro-
vincial objects.” Is it necessarily a limitation ? If
so, is the limitation a territorial and provincial one
or is it a limitation of a legiuslatiife character only
covering all such subject-matters as are assigned in
sec. 92 to the exclusive jurisdiction of the provincial
legislatures but without regard to area ?

Among the “classes of subjects” assigned to the
exclusive jurisdiction of the Parliament of Canada
“the incorporation of companies” is not expressly
mentioned except in sub-sec. 15, “Banking, Incerpora-
tion of Banks, and the Issue of Paper Money.” It is
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not, however, denied that the Parliament of ‘Canada
has under the residuum of power assigned to it the
power to incorporate companies to carry on through-
out Canada the objects for which they are incorpor-
ated. If any possible doubt at any time existed on the
point after the decision in the case of Citizens Ins. Co.
v. Parsons(1), it seems to have been set at rest by the
judgment of the Judicial Committee delivered by Lord
Chancellor Loreburn in the case of Attorney-General
of Ontario v. Attorney-General for Caneda(2). In
dealing with cases where the text of what he calls a
completely self-governing constitution founded upon
a written organic instrument such as the “British
North America Act” says nothing expressly, he says,
p. 583:—

It is not to be presumed that the constitution withholds the
powers altogether. On the contrary it is to be taken for granted that
the power is bestowed in some quarter unless it be extraneous to
the statute itself (as for example a power to make laws for some
part of His Majesty’s dominions outside of Canada) or other-
wise is clearly repugnant to its sense. For whatever belongs to self

government in Canada belongs to the Dominion or the provinces
within the limits of the “British North America Act.”

The respective powers of the Dominjon Parliament
and the provincial legislature to incorporate com-
panies has received some consideration by the Judi-
cial Committee in the cases of The Citizens Ins. Co. v.
Parsons(1), above referred to, and Colonial Building
and Investment Association v. Attorney-General of
Quebec(3). In the former case Sir Montague Smith
speaking for their Lordships says at p. 116, with re-
spect to the Dominion’s enumerated power to legislate
in respect to trade and commerce :—

(1) 7 App. Cas. 986. (2) [19121 A.C. 571,
(3) 9 App. Cas. 157.
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In the first place, it is not necessary to rest the authority of the
Dominion Parliament to incorporate companies on this specific and
enumerated power. The authority would belong to it by its general
power over all matters not coming within the classes of subjects
assigned exclusively to the legislatures of the provinces, and the
only subject on this head assigned to the provineial legislature being
“the incorporation of companies with provincial objects,” it follows
that the incorporation of companies for objects other than provincial
falls within the general powers of the parliament of Canada.

In the Colonial Building Case(1l), Sir Montague
Smith who again delivered the judgment of the Judi-
cial Committee after affirming their Lordships’ adher-
ence to the view expressed by them in the Citizens In-
surance Co. of Canada v. Parsons(2) as to the respec-
tive powers of the Dominion and provincial legisla-
tures in regard to the incorporation of companies,
goes on to say, at p. 166:—

The ‘Company was incorporated with powers to carry on its busi-
ness consisting of various kinds throughout the Dominion. The

Parliament of Canada could alone constitute a corporation with these
powers,

And again, at p. 166:—

What the Act of incorporation has done is to create a lega.lv
and artificial person with capacity to carry on certain kinds of busi-
ness, which are defined, within a defined area, viz., throughout
the Dominion. Among other things, it has given to the associa-
ation power to deal in land and buildings, but the capacity so given
only enables it to acquire and hold land in any province consistently
with the laws of that province relating to the acquisition and
tenure of land. If the company can acquire and hold it, the Act of
incorporation gives it capacity to do so.

“Capacity” and ‘“powers” are here used as synony-
mous and the conclusion I draw from a careful study
of these two judgments is that the Judicial Committee
intended to affirm the proposition that the Parliament
of Canada alone could confer a capacity upon a com-

(1) 9 App. Cas. 157. (2) 7 App. Cas. 96.
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pany exercisable in more than one of the Dominion’s
provinces. ’

In a later case which came before their Lordships,
La Compagnie Hydraulique de St. Frangois v. Con-
tinental Heat and Light Co.(1), their Lordships held
that the respondent company incorporated by the
Dominion Parliament could not be restrained from
operating under its statutory powers at the suit of
the appellant company which under later Quebec
statutes had the exclusive power of so operating in the
locality chosen by the respondent.

The judgment was based upon the broad ground
that several decisions of the Board had established
that where a given field of legislation is within the competence both
of the Dominion and Provincial legislatures, and both have legislated

the Dominion enactment must prevail over that of the province if
the two are in conflict as they clearly are in the present case.

No distinction is here made between legislation by the
Dominion Parliament under its general powers and
legislation by it under some one of its enumerated
powers. When legislating under these latter it is
clear that Dominion legislation is paramount. I have
not understood it to be so when legislating under its
general power unless when exercised with reference
to a subject matter which had attained national im-
portance. Mr. Lafleur suggested that in this appeal
the Judicial Committee were dealing with a company
'incorporated under the exception to sub-sec. 10 of sec.
92, which formed part of the enumerated powers of the
Dominion Parliament under sub-sec. 29 of sec. 91,
and that this would explain the language of the judg-
ment. But so far as the report of the case goes there

(1) [1909] A.C. 194.
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13}3 does not seem any ground for the suggestion. On

In e the contrary the judgment seems to assume that it
COMPANTES. s merely formulating propositions which had al-
D"W_ie_s J. ready been approved of and acted upon by the Judi-

cial Committee. The decisions on which their Lord-
ships rely are not expressly given but I assume that
they had in mind amongst others the Prohibition
Case of Attorney-General for Owntario v. Ailtorney-
General for the Dominion(1l), where their Lord-
ships upheld the validity of the “Canada Temperance
Act, 1886,” enacted by the Dominion Parliament,
and held that although it was not legislation within -
the enumerated powers of that Parliament, but was
enacted under the general power to legislate for the
peace, order and good government of Canada still it
was paramount legislation because it was on a subject
matter unquestionably of national interest and im-
portance and which had attained such dimensions as
to affect the body politic of the Dominion, and
further that in so far as the provisions of any provin-
cial statute came into collision with the “Canada
Temperance Act”

the Provincial must yield to Dominion legislation and must remain

in abeyance until the “Dominion Act” was repealed by the Parliament.
which passed it.

Unexplained and accepted as reported simply this
Hydraulic Company Case(2) would conclude and settle
the difficulties as between Dominion and Provincial
legislation, as to which the vital questions on this re-
ference are asked. In the late case of The Cily of
Montreal v. Montreal Street Railway Co.(3), Lord

(1) [1896] A.C. 348. (2) [1909] A.C. 194.
(3) [1912] A.C. 333.
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Atkinson speaking for their Lordships of the Judicial
Committee, at p. 343, sums up the result of the vari-
ous decisions of the Judicial Committee on the mean-
ing of these two important sections 91 and 92 of our
Constitutional Act, and seems clearly (pp. 343-4)
to adopt the view that it is only Dominion legislation
enacted under some one of the enumerated powers of

section 91, or which 1is necessarily incidental to the

powers conferred therein which can encroach upon
or invade any class of subjects which are exclusively
assigned to the provincial legislatures. I do not
think, however, that their Lordships intended to re-
verse or overrule their previous decision with we-
spect to the constitutionality of the “Canada Tem-
perance Act” or to question the construction put in
that decision upon the general powers of the Dom-
inion to legislate upon matters not enumerated in the
91st section, but which unquestionably had attained
national interest and importance, or to determine
that the Dominion in legislating under these general
powers upon such matters of national interest and
importance must not trench upon any of the enumer-
ated subjects in section 92, assigned to the provincial
legislatures. If their Lordships did so intend then
it would seem to me that the result would be tanta-
mount to a declaration that the “Canada Temperance
Act” was ultre vires of the Parliament of Canada. I
venture to think that if their Lordships intended to
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legislating under its general powers on matters un-
questionably of national interest and importance,
which have attained dimensions affecting the body
politic of the Dominion to trench upon any of the
enumerated powers of the Provincial legislatures they

24,
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would have used different language from that which
they have used. Such a construction of the Act would
practically deny to the Dominion Parliament power
to grapple effectively with any great national evil or
condition quite beyond the powers of the legislatures
to deal with because the prohibition against trenching
upon provincial powers would be fatal. I have no
doubt that this was one of the grounds on which their
Lordships in the Prohibition Case(1), upheld the
Dominion legislation as intra vires. That the “Can-
ada Temperance Act,”’ 1886, did trench upon “Pro-
perty, and Civil Rights” seems beyond argument, and
still as I understand it, the legislation was upheld be-
cause its subject matter had attained national import-
ance:;and such dimensions as affected the body politic
of the Dominion. Lord Watson did not find that it
was legislation within any of the Dominion’s enumer-
ated powers, but accepted the previous decision of the
Judicial Committee in Russell v. The Queen(2), as
authority

that the restrictive provisions of the Act of 1886, when they have
been duly brought into operation in any provincial area within the
Dominion must receive effect as valid enactments relating to the
peace, order and good government of Canada.

Lord Watson went on to say further that their Lord-
ships were unable to regard the prohibitive enact-
ments of the Canadian statute of 1886 as “Regula-
tions of Trade and ‘Commerce” for the reason that the
object of the Act was not to regulate but to abolish
all retail transactions between those who trade in
liquor and their customers within every area where
the Act is brought into operation.

The validity of the Act was therefore maintained

(1) [1896] A.C. 348, (2) 7 App. Cas. 829.
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solely under the Dominion’s general powers to legis-
late for the peace, order and good government of Can-
ada, although it directly affected property and civil
rights in provincial areas and was in conflict with
provincial legislation on the same subject-matter of
legislation. And the ground on which its validity was
upheld was that the subject-matter was one of na-
tional importance affecting the body politic of the
Dominion. My understanding of the decision is that
such legislation forms an exception to the general
rule that legislation under the peace, order and good
government clause must not trench upon the enumer-
ated powers of section 92. The result would be that
while Dominion legislation generally under the peace,
order and good government power might be good if
it only affected incidentally the enumerated powers of
the provincial legislatures under section 92, it could
only directly affect and overrule legislation under
those enumerated powers when enacted on such sub-
ject-matters of unquestioned national interest and
importance as had attained dimensions affecting the
body politic of the Dominion.

If the observations and decisions of the Judicial

349

1913
—~—
IN BE
COMPANTIES,

Davies J.

Committee in the several cases I have referred to as. -

to the powers conferred upon the provincial legisla-
tures with respect to the incorporation of companies
are not conclusive as to the nature, character and ex-
tent of these powers and we construe sections 91 and
92 of our Constitutional Act broadly and generally
and apart from authority we cannot fail to observe
what care was apparently taken to assign to the pro-
vinces exclusive jurisdiction over all matters or sub-
jects of a purely provincial or local or private nature

while assigning to the Dominion jurisdiction over all
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13}3 other matters or subjects relating to the peace, order
Inre and good government of Canada as a whole. Bearing
COMPANIES. (1is in view and reading with critical care the 16 sub-
Davies J.  gections of section 92 in which these exclusive powers
are expressed, one fails to find anything to support an
argument by which the exercise of any of them could
have been intended to have a direct extra-provinecial
object or purpose. Words of provincial limitation of
some sort or character are to be found in each one of
the 16 sub-sections. These words vary, naturally, as
the subject-matter requires; but whether the words
or phrases used are “for provincial purposes,” or “for
provincial, local or muricipal purposes,” or “of the
province,” or “in the province,” or “in or for the pro-
vince,” or ‘“with provincial objects,” they one and all
indicate a consistent and uniform purpose of limit-
ing the constitutional powers conferred to matters
and subjects purely provincial or merely local or pri-
vate as distinguished from those which were either
Dominion wide in their extent or related to or affected

more than one of the provinces.

The special words of limitation as to the meaning
of which we are asked are found in the 11th sub-sec-
tion. “The incorporation of companies with provin-
cial objects.” The power given is an exclusive one.
The words “with provincial objects” are clearly words
of limitation. The addition of the word “only” or the
words “and no others” would not alter or change
the nature or extent of the limitation. In my opinion
the limitation is as to area, the area is that of the pro-
vince. The company to be incorporated is one with an
object or funetional purpose to be carried out within
the province as distinguished from one with a more
general object or purpose, that is one extending to




VOL. XLVIIL.] SUPREME COURT OF CANADA.

two or more provinces or to the Dominion at large.
The limitation has doubtless reference not only to
the area within which the companies are to operate
but to the subject-matters over which exclusive legis-
lative jurisdiction is conferred on the provinces by
section 92. The argument for the provinces was that
it related only to these subject-matters and had no
reference to area. I cannot so read it. As was said
by the Judicial Committee in the case Colonial Build-
ing and Investment Association v. Attorney-General
of Quebec(1l), before referred to, the Parliament of
Canada can alone constitute a corporation with power
to carry on its business throughout the Dominion. 1If
the provincial argument is sound that the limitation
was not intended to have a reference to area but solely
to the subject-matters assigned exclusively to the pro-
vinces to legislate upon it is strange that the draftsmen
and framers of the Act should have used such inapt
language to express their intention as is to be found in
sub-section 11. The phrase “classes of subjects” is used
many times over in the Act and if the intention was to
add a limitation to the power to incorporate companies
which would have no reference to area but should ap-
ply only to the subject matters assigned to the exclu-
sive legislative powers of the provinces one would
imagine that the draftsman would have continued the
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use of his favourite phrase and made the sub-section -

to read “The Incorporation of Companies upon or for
any of the classes of subjects assigned exclusively to
the provincial legislatures.”

The result of the acceptance of the provincial con-
tention would be that the provincially incorporated

(1) 9 App. Cas. 157, at p. 165.
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companies would have equal capacity with Dominion
incorporated companies to carry on their business
throughout Canada. The only difference would be
that the provincial companies would do so by virtue
of the comity or permission of the provinces other
than the one incorporating the company which might
be withheld or withdrawn while the Dominion com-
panies would do so by virtue of the inherent powers
they derived from their Acts or letters of incorpora-
tion. ,

Such a result would seem to me not only to violate
the cardinal principles adopted in the distribution of
legislative powers between the Dominion and the pro-
vinces of confining the exclusive powers of the pro-
vincial legislatures to the province alone and assign-
ing the residuum of legislative power to the Dominion
Parliament but is at variance with the rule of con-
struction many times adopted with respect to legis-
Jation alike Dominion and provincial of prohibiting
that being done indirectly which cannot be done dir-
ectly.

In the view, however, which I take of the char-
acter of the limitation contained in the provincial
power to incorporate companies this question of the
company carrying on its business beyond the area of
the province which created it does not arise. If I
am right that the limitation on the power of a pro-
vince to incorporate companies is a territorial one
and limited to the province as distinguished from the
Dominion at large then it is plain that every charter
granted by statute, or letters patent under the “Com-
panies Act,” by the province must have that consti-
tutional limitation read into it and I cannot under-
stand how any doctrine of the comity of nations could
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avail either to enlarge the limited constituent powers
of a company or the limited area within which the ex-
ercise of unlimited powers of a company were consti-
tutionally confined.

The argument of inconvenience »arising‘ from the
construction of the Act I have reached was pressed
very strongly and it was said at Bar that many com-
panies with millions of capital had been incorporated
by the provinces and would be seriously hampered if
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they were not allowed to carry on their business .

throughout the Dominion in all the provinces which
did not expressly prohibit their doing so. In the first
place the constitutional limitation upon the exercise
by these provincial companies of their powers while
preventing them from carrying on their business or
exercising their functional powers outside of the pro-
vince would not prevent them doing everything with-
in or without the province incidentally necessary to
the carrying out of any of these functional powers.
A provincial company incorporated for the manu-
facture and sale of any article while confined to the
province creating it so far as the manufacture and
sale of the article was concerned could doubtless pur-
chase outside of the province the machinery and raw
material necessary to enable it to carry out the pur-
poses for which it was brought into existence and so
while confined to the province in carrying on its busi-
ness of selling its manufactured products could do so
to any one willing to buy from any other province so
long as it did not attempt to carry on its business in
such other province. But I cannot see, unless my
congtruction of our constitutional Act is entirely
wrong, how a company incorporated for mining, or
fishing, or lumbering, or milling, or manufacturing,
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say in Nova Scotia, could carry on the business of
mining, fishing, lumbering, milling or manufactur-
ing in, say the Province of British Columbia, or in
any other province than Nova Scotia. To say that
with regard to trading companies it is almost impos-
sible for them effectively to carry on their business
within the limits of a province, except with great in-
convenience and possibly loss is merely to say that
they should get a Dominion and not a provincial char-
ter. But while T think the inconveniences and diffi-
culties were greatly exaggerated at Bar I do not see
in them any justification at all for adopting an im-
proper construction of our Canadian Constitutional
Act with respect to the division of legislative powers.

The foregoing observations and conclusions reached
by me contain my answer to the first question sub-
mitted which is that the limitation contained in the
words “with provincial objects” is a territorial one
and also one controlled as to subject matters by the
ambit of the legislative powers of the province as de-
fined in section 92 of the Act. They also embody my
answer to question two (2) which answer is in the
negative, except with regard to such incidental busi-
ness as may be necessary to carry out the functional
powers conferred upon the companies.

The third question reads as follows:—

Has a corporation constituted by a provincial legislature power
to carry on a fire insurance business there being no stated limitation
as to the locality within which the business may be carried on power
or capacity to make and execute contracts—

(@) within the incorporating provinee insuring property outside
of the province;

(b) outside of the incorporating province imsuring property
within the province;

(¢) outside of the incorporating province insuring property out-

side of the province? ‘
Has such a corporation power or capacity to insure property situ
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ate in a foreign country or to make an insurance contract within a
foreign country?

Do the answers to the foregoing inquiries or any and which of
them depend upon whether or not the owner of the property or risk
insured is a citizen or resident of the incorporating province?

To each and all of these questions my answer is in
the negative.
The fourth and fifth questions read as follows:—

4. If in any or all of the above mentioned cases, (a), (b) and
(¢), the answer be negative, would the corporation have throughout
Canada thé power or capacity mentioned in any and which of the
said cases, on availing itself of the “Insurance Act,” 1910, 9 & 10
Edw. VII chapter 32, section 3, sub-sec. 37

Is the said enactment, “The Insurance Act,” 1910, chapter 32,
section 3, sub-sec. 3, intra vires of the Parliament of Canada ?

5. Can the powers of a company incorporated by a provincial
legislature be enlarged, and to what extent either as to locality or
objects by—

(@) the Dominion Parliament?

(b) the legislature of another province?

I answer these questions in the negative. I feel
I need hardly enlarge on what I have already said on
this branch of the subject. The Imperial Parliament
has assigned to the legislatures of the several pro-
vinces exclusive jurisdiction over “the incorporation
of companies with provincial objects.” My construe-
tion of the limitation in this assignment of powers is
that it is a territorial one and confined to the subject
matters exclusively assigned to the provinces by sec-
tion 92; that provincial objects mean provincial as
distinguished from Dominion and that the class of
companies it can incorporate is only limited by the
exclusion of those companies which may be incorpor-
ated by the Dominion Parliament under its enumer-
ated powers. I am quite unable to see how the Dom-
inion Parliament could invade the exclusive power
assigned to the provinces and either alter, extend or
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abridge a provincial charter, or how a provincial legis-
lature could on the other hand alter, extend or abridge
powers with which the Dominion Parliament invested
a company of its creation. The powers of the Pro-
vincial legislatures are exclusive though when they
clash with legislation of the Dominion under any of
its enumerated powers or with legislation under its
general powers on subject matters which have at-
tained national importance and affect the body politic
of the Dominion at large they must give way to the
Dominion legislation which is paramount. But once
these limitations upon the exclusive powers of the pro-
vincial legislatures are reached and the powers them-
selves defined, nothing short of another Imperial Act
can avail to change or alter that which an.Imperial
Act has already fixed. The Dominion Parliament cer-
tainly cannot even with the consent of all the provin-
cial legislatures amend the Imperial Act and they can-
not, therefore, add to the powers or objects of a pro-
vincial company which have been defined and circum-
scribed by Imperial legislation. Nor can a legisla-
ture of one province with its limited and defined
powers of incorporating companies add to or enlarge
the powers of a company incorporated by another pro-
vince. I answer 4 and 5 in the negative.
The 6th and 7Tth questions read :—

6. Has the legislature of a province power to prohibit com-
panies incorporated by the Parliament of Canada from carrying om
business within the province unless or until the companies obtain
a licence 30 to do from the government of the province, or other
local authority comstituted by the legislature, if fees are required to
be paid upon the issue of such license ?

For example, of such provincial legislation see Ontario, 63 Vict.
Ch. 24 New Brunswick, Cons. Sts., 1903, Ch. 18; British ‘Columbia,
5 Edw. VIL Ch, 11.

7. Is it competent to a provincial legislature to restrict a com-
pany incorporated by the Parliament of Canada for the purpose of
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trading throughout the whole Dominion in the exercise of the special
trading powers so conferred or to limit the exercise of such powers
within the province?

Is such a Dominion trading company subject to or governed by
the legislation of a provinece in whieh it carries out or proposes to
carry out its trading powers limiting the nature or kinds of business
which corporations not incorporated by the legislature of the pro-
vinee may carry om, or the powers -which they may exercise within
the province, or imposing conditions which are to be observed or com-
plied with by such corporations before they can engage in business
within the province? X

Can such a company so incorporated by the Parliament of Can-
ada be otherwise restricted in the exercise of its corporate powers or
capacity, and how, and in what respect by provincial legislation?

It is difficult if not impossible, to answer these
questions categorically. Much necessarily depends
upon the form of the enactment passed by the local
legislature. “Direct taxation within the province in
order to the raising of a revenue for provincial pur-
poses” is one of the enumerated powers assigned pro-
vincial legislatures. Iegislation, therefore, the bond
fide object of which is such direct taxation within the
province would of course be intra vires even when laid
upon Dominion companies. In the cases of Bank of
Toronto v. Lambe(1l), and Brewers’ and Maltsters’
Association v. Attorney-General for Ontario(2), the
Judicial Committee have laid down the principles
which should govern in cases where provincial legis-
lation attempts to lay taxes upon Dominion com-
panies, and I do not see how I can usefully add on a
reference such as this, anything to what their Lord-
ships have already said on that subject. My present
opinion is that local taxation of a Dominion company
otherwise valid, would not be rendered invalid merely
by a provision requiring the payment of the tax as

(1) 12 App. Cas. 575. (2) [1897]1 A.C. 231.
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the condition of the company carrying on its business
in the province.

My formal answer indicates the nature, character
and extent of the restrictions, if they may be so called,

- which the local legislatures may, in my opinion, put

upon the exercise by the Dominion companies of their
powers within provincial areas.

IpiINgTON J.—We have here submitted seven inter-
rogative paragraphs, each containing a principal
question and a number of subsidiary questions. The
answers, however brief, must involve the survey of a
wide field of constitutional law.

The Judicial Committee of the Privy Council re-
ferring to the nature of these questions and the diffi-
culty of answering them ‘“exhaustively and accurately
without so many qualifications and reservations as
to make the answers of little value” has said here-
in:—

The Supreme Court itself can, however, either point out in its
answer these or other considerations of a like kind, or can make the
necessary representations to the Governor General in Council, when

it thinks right so to treat any question that may be put. And the
Parliament of Canada can control the action of the executive.

Opinions of this court, or that higher up, in an-
swer to such questions have been declared by the same
judgment to be “advisory * * * and of no more
effect than the opinions of law officers.”

To answer all these questions, a man might write
a large volume, without departing from the lines of
thought they suggest, and then leave unanswered a
good many of them., '

I most respectfully submit, for my part, in line
with the foregoing suggestion, that problems such as
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are raised by these questions can only be properly
solved by the march of events, political and judicial.

The main issues raised by the present inquiry are
relative either to the assumption by provincial incor-
porations of power which it is alleged they have not,
or to the enactment by provincial legislatures of
statutes claimed to be ultra vires, in so far as bearing
upon corporations of Dominion creation..

There are legal methods available to attorneys-
general of either the Dominion or the provinces, by
which the assumption by corporate bodies of powers
they have not, and the validity of provincial legisla-
tion, can be tested and judicially determined by due
process of law.

A single decision on a single point wherein any
undue assumption of such like powers has been chal-
lenged, would be worth more as a guide to future ac-
tion than all the answers that can ever be got herein.
The growth of judicial decision in concrete cases
can alone settle the law. That may be obtained either
by the prompt and proper method I have suggested,
or by the slower method of awaiting the results of
private litigation. In any case it can only be reached
in a satisfactory manner, step by step.

When one point has been thus decided it furnishes
a safe guide to the decision of the next.

This method of solution by getting mere advisory
opinions binding no one upon a group of questions
can settle nothing but may mar much. Radical error
in any one point and the answer it brings may vitiate
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the entire results got in such an unusual sort of sub-

mission as this. Experience, intelligence and under-
standing, however serviceable if starting rightly and
progressing step by step as each point has been settled,
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1913 may be wasted, or worse, for want of the first thing

I;;E having been finally decided and used as a guide.
Co“fP_Al_“ES‘ Those who have given most attention to, and
Idington 3. hrought to bear upon the problems involved the great-

est learning and deepest thought, will be those who
will have the most profound appreciation of what

I have just said, and the need of saying it here.

If T have not made clear the impossibility of a sat-
isfactory solution by this method, perhaps what fol-
lows may help to illustrate the soundness of these sub-
missions which I in discharging my duty respectfully
make.

Passing to the task of answering the questions I
will treat them in their order, taking questions one
and two together.

The substantial part of the first question submit-
ted was before this court in the concrete case of the
Canadion Pacific Raslway Co. v. Ottawa Fire Insur-
ance Co.(1), when the diversity of opinion in this
court relative to the meaning of the phrase “The in-
corporation of companies with provincial objects” as
used in sub-section 11 of section 92 of the “British
North America Act,” illustrated the worthlessness of
advisory opinion and need of a binding decision.

It is difficult to understand the exact position of
the counsel for the Dominion in regard to the first
question. Their factum puts the matter thus:—that
“a provincial company may not it is submitted exer-
cise any of its functional capacities beyond the limits
of the incorporating province,” though it may be
forced by circumstances to go beyond its province to
ingtitute an action.

(1) 39 Can. S.C.R. 405,
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Yet in deference to what transpired in argument
relative to the corporate journalist with subseribers
in many provinces, Mr. Newcombe seemed to me to
concede much more than he thus desired or intended
to argue for..

And Mr. Atwater, going for a time far beyond this
position in the factum as the reporter’s notes shew,
said :—

Jupee Durr.—Well, carrying on any mercantile business, whatever
is understood by a mercantile business, which consists in making a
profit by buying and selling.

Mr. Atwater—If it was incorporated for the purpose of buying
and selling in the City of Montreal, I don’t know—I would per-
haps hesitate to say it could not import into Montreal the classes
of goods which came within its capacities which it was entitled to

deal in and do business in, and which could not be obtained in

Montreal.
® * * * * #

Mr. Atwater.—Well, if your lordship asks me for my own opinion,
for what it may be worth on that point, I don’t know that it would
be doing business, I don’t know that the mere taking of orders by
a traveller would constitute doing business.

I understand the term “functional capacities” to
cover the daily activities of business within the cor-
porate capacity and that the argument of the factum
was intended to deny the power of contracting, for
the purpose of such activities, in any place beyond the
limits of the province, save incidentally to the neces-
sity of following property or rights for which the pos-
sible remedy of recovery had accidentally been re-
moved beyond the limits of the province.

There is, I admit, a difficulty in adhering strictly
to such a proposition in face of the concrete facts ex-
istent at the door of our court house. There the middle
of a stream separates two provinces, and two cities,
which the stranger looking at the busy scene would,
until told otherwise, say were one. Much if not the
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135 greater part of the vast business done there is the pro-
Inee duct of provincial companies acting in utter defiance
CoMPANIZS. of such a doctrine. The difficulty of arguing for such
IdingtonJ. 3 proposition is enhanced when we know that such
a growth of provincial authority has taken place un-

der the shadow of the parliament buildings and un-

challenged till now by the legislators assembled there.

That, however, is no reason for casting discredit
on the work of the dead statesmen who framed the
scheme and used the language of which so much has
been made. They possessed at least ordinary Can-
adian intelligence, and knew that corporate companies
in Canada had as matter of business necessity to cross
the interprovincial and international boundary lines,
and that to give them only such limited powers as it
is now contended were given, would be a solemn
mockery.

Counsel making this contention referred to the
historical record in Mr. Pope’s book in support there-
of.

We find therefrom, that it was only when Mr. (af-
terwards Sir) Oliver Mowat had moved the adoption
of the sixteen subjects to be assigned the provinces,
that some one moved in amendment to add:—

17. The incorporation of private or local companies, except such
as relate to matters assigned to the Federal Legislature.

That found its place later as item 14, then placed
next after the item of “Local Works and Undertak-
ings” and the words ‘“Federal Legislature” were
changed to “General Parliament.” So amended in
1864 the item stood thiroughout the remaining negotia-
tions for Confederation, the adoption of the scheme
by the Canadian Parliament and the London Confer-
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ence in 1866, until the draft bill of the “British North
America Act” was submitted.

Then it appears the draftsman made it read (11)
“The incorporation of companies with exclusively pro-
vincial objects”; which stood till the 4th draft of the
bill when it was made to read (11) “The incorpora-
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tion of companies,” which was changed at the final

draft to what it now reads.

Surely this was a singular struggle for such men
seeking apt words to express such a purpose as that
of restricting the business operations of such com-
panies within the territorial limits of each province
creating them. Such a failure in power of expression
is remarkable if that was their purpose, or if such an
absurd idea ever entered the mind of any one.

Clearly the sole difficulty was, if the subject were
touched upon at all, to avoid invading the Dominion’s
exclusive and enumerated share of legislative author-
ity, and to define something in contradistinction there-

to, but in no way to alter the inherent character of an

ordinary corporate company as understood in Can-
ada and England at that time.

The references to debates and proceedings anterior
to an Act are generally not permitted in argument as
guides to its interpretation. But counsel for the pro-
vinces need not complain of this {lluminating piece of
history which is introduced by their opponents and if
allowed any weight destroys any pretension that the
private or local companies, or whatever they may be
called, were to be crippled creations of a new order
unknown in the business world.

We were also referred by counsel for the Dominion
to the despatches and opinions of past Ministers of
Justice in discharging their duties relative to the veto
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power. If we must accept them as authority, why
are we asked? If we need not, and differ therefrom, -
how much advanced is the solution?

A striking commentary upon the citation of such
authority are the facts that the late Sir Oliver Mowat,
who is thus cited and relied upon to support the pro-
position that provincial corporations cannot transact
business beyond the respective limits of the province
creating them, was long Attorney-General of Ontario,
and longer premier of that province, was quite as
conversant with the legal conditions under which the
provincial corporations operated as any one could be,
and as much likely as any one to be alive to the dan-,
gers of such corporations transacting business beyond
the province if in doing so, as is now contended, they
were acting wléra vires and had not the inherent power
to do so, yet he never instituted proceedings against
one of them to restrain this alleged abuse. Those who
knew the man, know he was the last man to tolerate
such a state of things if he believed it to be illegal.
The conclusion to be drawn is that he in common
with others ‘held that such corporations had the in-
herent power, when once created without restriction,
to go abroad for such purposes of business as they had
been incorporated to carry on, yet that it would be
unwise to express such purpose in the charter.

Whether or not a legislature may from time to
time have in its enactments so reached out as to ap-
pear to be doing what was ultra vires its power is one
thing. Whether without so reaching out by express
language to assert the power that power is inherent
in each provincial corporation to avail itself of the
comity of nations, is quite another thing. '

The Minister of Justice looking to-the develop-
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ments of the future and possible need, in order to sub-
serve the purposes of the Dominion, of restricting the
power of the provinces by means of the exercise of the
veto power over provincial legislation, might well de-
sire to avoid giving any apparent sanction for such
express reaching out as in fact sometimes existed.
In other cases pursuant thereto and to the traditions
and policy of his office any such minister may have
pushed his argument too far.

The- arguments maintaining such authority are
only good for some or one of such purposes, and prove
nothing herein.

The fact that not a single Minister of J ustice or
Attorney-General of any province has taken the argu-
ment so seriously as to invoke the judicial authority
to enforce it, is perhaps the best answer of all to this
sort of argument.

Surely all those dealing with the matter of fram-
ing this new constitution intended these corporations
to be what the ordinary business man supposed a busi-
ness corporation to mean.

He looks upon it, as these framers acting for him
no doubt did, no matter what the philosophers or mys-
tics may say, as simply a convenient method of form-
ing a combination of men having a common business
purpose, under a common name with limited or un-
limited liability, and such powers of expressing a com-
mon will and purpose suitable to the business in hand
and restricted in all that within the limits of their
articles of association, but by no national boundary
line if the foreign country beyond will permit it to go
so far.

If such a man had been asked to join an Ontario
milling company and did so, he would never have im-

365

1913
[ p—
IN RE
- COMPANIES,

Idington J.



366 SUPREME COURT OF CANADA. [VOL. XLVIIIL

1913 agined such a thing as that his company could not
Inee buy wheat in Chicago, grind it in Toronto and carry
COMEIES‘ the flour to Liverpool, or Constantinople if it chose.
IdingtonJ. Tf jts Chicago office or broker had, for example, got
enough of wheat to load a boat, or line of boats, but
early frost had closed navigation on the lakes so that
it would be more profitable to grind the wheat in Chi-
cago and ship the flour by rail to New York to catch
the earliest steamer for Liverpool, and he were then
told his company could not save itself that way, what
would he say? I imagine that if he were told then, un-
der such circumstances, that if he had got a Dominion
charter instead of a provincial one, neither power hav-
ing any more right to confer power or right to go
abroad than the other, he would be tempted to say that
the superstition of the days of the big medicine man
had passed away. Such is my expansion of the sub-
question put in question number two, and the view I
hold in answer thereto.

The interests of these provincial incorporations
and their creditors have grown to be so vast that to
cut away by a stroke of a pen, as counsel for the Dom-
inion Attorney-General urges, the foundation upon
which they have proceeded and destroy as ultra vires
the contracts made on faith thereof, would create fin-
ancial disaster of such magnitude as to appal any
but those heedless of others’ rights and reasonable ex-
pectations.

Destroy such contracts and under our system Par-
liament could not so deal with these provincial cor-
porate creations as to enable justice to be done. Par-
liament has no right to meddle with these provincial
corporations or the civil rights which exist in the pro-
vince creating them. Save in the possible case of local
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works and undertakings which it can declare to be for
the general benefit of Canada, it would be absolutely
powerless to avert the disastrous results sure to follow
a final determination such as seems to be sought
herein.

Those possible consequences of long years of in-
terpretation, must in such a case be heeded herein and
I submit are a bar to publications or invitations there-
to of advisory opinion productive, if acted upon, of
such results.

It is not our province to deal with the political
or economic results, but yet our duty to point out
clearly the legal consequences involved in the depart-
ure sought.

It never was, in my opinion, intended by the phrase
“provincial objects” to restrict the business operations
of such a corporation within the province creating it.

.In Caenadian Pacific Railway Co. v. Ottawa Fire
Ins. Co.(1), I dealt with the question at length and
touched upon the chief phases of it, and may be per-
mitted to refer those caring for the details of the argu-
ment to pages 436 to 454 of the report of that case. I
remain of the opinion there expressed and am quite
sure that opinion was and is in accord with what has
been acted upon by those provincial authorities creat-
ing corporations and of those accepting such corpor-
ate powers.

Briefly put, however, it is that the provinces had
always had prior to Confederation the power of in-
corporation of companies having power to do busi-
ness either at home or abroad ; that there is no reason
to suppose they ever were intended to have less effec-

(1) 39 Can. S.C.R. 405,

367

1913

—

IN RE
COMPANIES.

Idington J.




368 SUPREME COURT OF CANADA. [VOL. XLVIIL
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Ivze limits of the subjects over which they were assigned
COMPANIES. oxclusive control; that the assignment of that exclu-
Idington J. gjve control implied the power of incorporation when-
o ever such an expedient could advantageously be re-
sorted to; that no power was given to incorporate
municipal institutions or schools, yet no one could
pretend that the power to do so did not exist, or that
such corporations were restricted from going beyond
the province if they saw fit for any purpose of bor-
rowing money or acquiring supplies; that the agylums,
lrospitals, charities and eleemosynary institutions in
and for the respective provinces were in the like posi-
tion in relation to incorporation and going beyond
the province for supplies; that if it had properly been
implied that incorporation of all these various insti-
tutions could be affected, it should also be as clearly
implied that the exclusive power given over property
and civil rights implied the power of incorporation, so
far as necessary to give efficacious operation to any
of such civil rights, and that there was nothing in
sub-section 11 to restrict that power save in the case

and sense I am about to refer to.

I there also tried to shew that “provincial objects”
could not be held to refer to any of the purposes of
government which in a sense are the only “provincial
objects” most appropriately covered by such a term.

Item number 11 being placed next after that re-
lative to the local works and undertakings might sug-
gest that it may have been in relation to government
works that the term was used.

The later item, number 13, of “property and civil
rights”” being thus left unrestricted, the power of crea-
tion of any corporation should follow as a necessary
part thereof or implication therein.
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However that may be, I thought then and still
think and take the liberty of repeating here what I
said then in regard to the question of “provincial ob-
jects” i —

I have shewn that the phrase “provincial objects” cannot relate
to or be confined within what its strict literal meaning might re-
quire. .

It seems difficult and I would have said impossible, but for the
contention here set up and heed given to it, to extract from such
2 phrase any restrictive meaning save that involved in distinguishing
the subjects exclusively assigned to the provinees, from those
assigned to the Dominion as the line of incorporating power given.
That restriction may reasonably be found in the phrase. It may
even have been one of the purposes of using it, to save possibility
of conflict with or embarrassment, in that regard, in the Dominion’s
exercise of the power of incorporating.

In view of the civil rights and property (which are the essential
elements to be controlled in creating any company) within the pro-
vinees being ewclusively assigned to the provinces it might have been
but for sub-section 11 said that the Dominion had to look to the
provinces for incorporating power to subserve its exercise of its
powers.

The exclusive legislative control over property and eivil rights in
the provinee is of such a sweeping and comprehensive character that
evern the final part of section 91 might not have sufficed for its
restrietive purposes unless the incorporating power of section 92
were thus restricted by something to indicate that when the provinee
undertook to incorporate it should keep to that field that was pro-
vineial in its character.

But how does that affect the question of the quality of power
inherent in a corporation? Sub-section 11 clearly was pointed at
something in the nature of a partition of the sovereign legislative
powers between the Dominion and the provinces.

But how could that help in regard to a power that neither of them
possessed, neither of them could acquire, neither of them modify, but
which either of them might without consulting the other exclude
from their corporate creatures the right to exercise? I refer to the
power to enjoy rights given by virtue of the comity of nations which
I refer to hereafter.

I use this extract because it shews not only the
argument I wish to adopt here but as it seemed to
me fitted to the necessities of a concrete case where
definite legal results had to be attained.
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The notion that men may get a charter in one pro-
vince in order to abandon its use there and take the
seat of business of the company, if it ever had one, to
another or a foreign country, yet carry on no busi-
ness in the province of its creation, implies men may
resort to such an absurd impropriety to accomplish
by such roundabout methods, what in these days of
easy incorporation can so easily be reached by acting
directly. ’

Public opinion and the coercive measures it may
demand and which lie within the power of the legis-
latures of other provinces as well as possibly in some
extreme cases in the Dominion Parliament, can no
doubt check such abuses. A company incorporated
expressly to carry on mining or farming or fishing in
another province, might well find itself in such con-
flict with the legislation of that province as to be
made speedily aware of such impropriety.

There is an instructive line of American authori-
ties which shews that corporations may be held to
have, as inherent in their creation, the power of going
beyond the bounds of the parent state to make such
contracts as they are capable of, yet when it comes
to a question of doing anything for which the special
sanction of the company’s shareholders is requisite,
such business must be done at the company’s seat or
within the parent state. Some of such cases also
seem to say the like rule should be observed where the
sanction of the directors is needed. These cases are
instructive as illustrations of what is supposed to
form part of the inherent power and the inherent
limitation which may be implied.

To sum up what I have said and furnish such an-
swers, qualified and limited, as that so said, indicates,
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the best reply I can give to these questions is as fol-
lows :—That a provincial legislature cannot incorpor-
ate a company to do any of the things which lie with-
in the exclusive power of Parliament, and hence can-
not be provincial objects, (though possibly Parliament
may use such companies acting within their capacity
for executing any of its purposes) but its corporate
creations have each inherently in it unless specifically
restricted by the conditions of the instrument creating
it, the power to go beyond the limits of the province
for such purposes and transactions as are needed to
give due effect to the business operations of the com-
pany so far as within the scope of what they were
created for. And if they be formed for the purpose
of buying and selling grain, they can do so in any
place where their business will carry them, and the
comity of nations permit them. And those formed
to grind grain can, subject to the like limitations,
grind it where deemed desirable.

I submit that I have substantially answered all
the riddles in questions 1 and 2, yet the subject has
no clear limitations that my limited range of vision
can reach and outline.

As to question 3 and its subsidiary divisions, I
answer each of the latter in the affirmative, always
provided, however, that there has been no restriction
placed by the charter of the company upon its doing
so, and no prohibition in the foreign state or province
where contracting invalidating such contracts, and
that the company has a home or seat of business in
the creating province to which the authorization of
such transactions must be attributed. The company’s
own by-laws or regulations empowering its agents to
act abroad, can and must define the details to be ob-

371
1913
——

IN BRE
COMPANIES.

Idington J.



372 SUPREME COURT OF CANADA. [VOL. XLVIL,

1913 gerved in the execution of such contracts and the

In ze  transaction of such business as done there.
COMPANIES,

—_ And as to the last subsidiary question, I think it

IdingtonJ- o1 make no difference what the citizenship may be

unless such condition has been imposed by the char-

ter of the company, or some rule of the foreign state
concerned.

Of course, in relation to all these questions, we
must never lose sight of the possibilities that lie in
sub-section 25 of section 91, giving Parliament ex-
clusive power over the subject of “naturalization and
aliens,” but I do not apprehend anything relative
thereto is implied in the questions as put.

In answer to the amended or substituted question,

~number 4, I, having answered No. 3 in the affirmative,
need not answer here save as to the sub-question rela-
tive to the power of Parliament to enact sub-section
3, of section 3, of chapter 32, of the “Insurance Act,”
1910.

I have dealt so fully in answering the shorter cate-
chism directed recently as to the power of Parliament
relative to some provisions of the “Insurance Act,”
that I respectfully refer thereto for the reasons which
govern me in answering this part of the longef cate-
chism.

I cannot say that this sub-section is entirely wltre
vires, for it may possibly for some purposes be read as
part of concurrent legislation dependent upon and to
become operative along with and .dependent upon
such provincial Jegislation. But as it stands the last
part of it must be held ultre vires, for the power does
not extend to the enabling corporations to do any-
thing beyond the power given by their respective crea-
tors.
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The insurance companies incorporated by the late
Province of Canada are quite independent of anything
Parliament may enact unless something falling with-
in the twenty-nine enumerated powers of section 91,
such as bankruptcy for example.

They may have had express powers given them to
do business anywhere in the world. They may have
had such powers made dependent upon any compe-
tent legislative authority and got it. Whatever they
had they are entitled to hold and to act upon unless
duly taken away.

Their case illustrates perhaps more strongly than
the case of the provincial companies of any of the
present provinces can do, the futility of such legisla-
tion as involved in this sub-section.

In the absence of any such companies and those
-directly concerned, it would seem to me improper to
deal further with this inquiry or in any way cast a
doubt on the validity of their transactions. - The
chances are they have done just what they were en-
titled to do without the proffered licence and the mat-
ter is thus reduced to insignificance.

There may be, for aught I know, or have heard,
facts furnishing reasons analogous to those upon
which the judgment in the case of Dobie v. The T'em-
poralities Board (1), proceeded, which may enable leg-
islation relative to the companies incorporated by the
legislature of the late Provinte of Canada to be up-
held. ' .

In answer to question number 5, I do not think
it is competent for any legislature save that creating
a corporation to so meddle with the corporation’s

(1) 7 App. Cas. 136.
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Idington J. payliament has a potential power of control by de-
claring the works which they manage or control to be

for the general advantage of Canada.

As to question No. 6, at first blush this seems an
enormous question. Counsel for the Dominion, how-
ever, graciously intimated it was not expected we
should investigate and pass upon the constitutionality
of the several statutes cited therein.

The question embraces all companies incorporated
by Parliament, as if all stood upon the same footing.
This groundless assumption, so often made, lies at the
root of nearly all the trouble in which the Dominion
and provinces are involved over the subject of their
respective powers relative to incorporated companies.

It is as clear as anything can be that it never was
intended that Parliament should by any act of incor-
poration resting merely upon its residual power, be
enabled to override or control the legislative powers
of the provinces or deal with any of the subject mat-
ters exclusively assigned to the provinces.

The great importance to be attached to a clear
comprehension of this matter and its bearing upon the
entire arguments of this submission must be my apol-
ogy for a repetition of what I have said so elabor-
ately elsewhere.

In the first place all companies incorporated by
Parliament acting within its exclusive legislative auth-
ority over the twenty-nine enumerated subjects of sec-
tion 91 of the “British North America Act,” which is
an authority that takes precedence of all else in the
Act, cannot be prohibited from doing anything, or
going einywhere that Parliament wills they should.
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They require no licence and pay no fees therefor,
though liable to direct taxation by a province.

Those companies that are not incorporated by virtue
of such exclusive legislative authority, but by virtue
of the residual legislative authority resting in the
general power of Parliament for the peace, order and
good government of Canada, must stand before the
provincial legislatures on the same footing as all
other companies and persons subject to the powers of
such legislature in regard to licensing, to taxation and
to property and civil rights or other legislation over or
incidental to any of the sixteen enumerated subjects
in section 92 of said “British North America Act.”

How has such confusion of thought as the question
indicates ever entered the mind of any one? I can
only account for it as flowing from the result of men
seeing the large field of commercial activity occupied
by the eorporations created under the exclusive auth-
ority of Parliament, and their failing to discriminate.
There cannot be anything clearer or more comprehen-
sive than the authority given each provincial legisla-
ture by section 92, sub-section 13, over “Property and
Civil Rights in the Province.”

It is, however, made expressly subservient to the
full exercise by Parliament of the enumerated powers
assigned to it in section 91.

The final sentence of said section, reads as follows:

And any Matter coming within any of the Classes of Subjects
enumerated in this Section shall not be deemed to come within the
Class of Matters of a local or private Nature comprised in the

Enumeration of the Classes of Subjects by this Act assigned exclu-
sively to the Legislatures of the Provinces.

This sentence read in light of the introductory
part of the section, comprehends all that there is in

375

1913

—

IN BE
COMPANTES.

Idington J.



376

1913
St
IN RE
COMPANTES.

Idington J.

SUPREME COURT OF CANADA. [VOL. XLVIIIL

the “British North America Act” derogatory of the
absolute and exclusive legislative authority of the pro-
vincial legislatures over sixteen enumerated subject
matters assigned to them; save some general enact-
ments giving Parliament, as in regard to the subject
of education, for example, certain specific powers,
and saving the veto power to which I will presently
refer.

That sentence and all it implies coupled with sec-
tion 92, ought to settle the matter so far as questions
like this number 6 submitted to us, are concerned.

Section 92 is as follows:—

92. In each Province the Legislature may exclusively make Laws
in relation to Matters coming within the Classes of Subjects next
hereinafter enumerated; that is to say:—

The last sentence of section 91 and this section 92
make it clear that the enumerated powers in section
91 are paramount, and all else that falls within the
scope of the enumerated powers in section 92, must
be and remain exclusively within the legislative auth-
ority of the provincial legislatures. What possible
right then can the Dominion Parliament have to in-
terfere by virtue of its residual powers with any
enactment duly made by a provincial legislature rela-
tive to the civil rights or property of any one, either
individual or corporate, seeking entrance into such
province and contracting there ?

The right to do so has sometimes been rested upon
sub-section 2 of section 91, enabling Parliament to en-

-act relative to the “Regulation of Trade and Com-

merce.”

That obviously enough relates to what may or may
not be done in connection with, or in relation to, the
external trade and commerce of the Dominion as a
whole and all incidental thereto.
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The adjustment of the tariff, for example, is not
otherwise provided for. Legislation within section
132 of the “British North America Act” to carry out
conventions relative to trade with foreign countries
forms another subject which in some of the incidental
consequences thereof might possibly require legisla-
tion to fall within this item and rest therein as well as
upon that section.

The attempt, so often made, to make this cover
mere details of business and the laws relative thereto,
was not pressed in argument herein as it was in the
Insurance Case(1).

When it is attempted to bring within its range
some branch or mere detail of business connected with
or incidental to trade and commerce, one is confronted
with the many instances wherein the section speci-
fically provides for separate items equally related to
trade and commerce, as, for example, navigation and
shipping, currency and coinage, bhanking, savings
banks, weights and measures, bills of exchange and
promissory notes, and bankruptcy and insolvency, as
well as others which might all be covered by the
generic term “trade and commerce,” as well as these
many other things now and again sought to be brought
under its wing. Why should these specific assign-
ments of power relative to matters falling within what
the term “trade and commerce” in the widest sense it
is capable of, have been made if it ever was intended
to cover such as it is now contended it does ?

To attempt to stretch the power so as to enable
Parliament to override the local laws duly enacted
relative to property and civil rights or aught else as-

. (1) 48 Can. S.C.R. 260.
26
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signed to the exclusive legislative powers of the legis-
latures is dangerous. Indeed, it seems to me that if
such attempts were upheld and followed to their logi-
cal consequences they would be destructive of the
federal system.

Where can one draw the line if not where I have
indicated ?

The vast body of property and civil rights is in a
sense almost entirely the offspring of trade and com-
merce. )

The family relation, education and municipal in-
stitutions are specifically provided for. What then
of property and civil rights would remain to the pro-
vinces to be dealt with by them if the phrase “trade
and commerce” is to be given the extensive meaning
urged ?

It is attempted to distinguish what is involved
herein as interprovincial trade and commerce, and
thus justify interference. .

Let us in answer thereto consider the situation at
Confederation, and in connection therewith, section
121 of the Act, which provides as follows:—

121. All Articles of the Growth, Produce, or Manufacture of any
one of the Provinces shall, from and after the Union, be admitted
free into each of the other Provinces.

And then the purpose of the veto power given by
section 90 to the Dominion.

There was at Confederation no hindrance by law
to any one going from one province to another. No
law but those making tariffs thus swept away, pre-
vented any one from dwelling where he saw fit, and
doing business in one or all of the provinces. And so
far as I can iearn, the condition of corporate life and
activity was similarly free.

~
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When the tariff barriers were thus removed there
was no need for any regulation of the so-called inter-
provincial trade and commerce. And the enactment
of section 121 seems to negative the idea of there being
implied any power to take any future action in that
regard by Parliament or any other authority. All
that could ever be done was to preserve this condition
of things. Interprovincial trade and commerce was
to flow thereafter as freely as if its right to do so had
been declared by an organic law. Such seems clearly
to have been the conception of the framers of this in-
strument. Certainly the draftsman of the Act never
could have supposed that a province which was only
given a power of direct taxation and a subsidy from
the Dominion to help cover its expenses of govern-
ment, could resort to indirect taxation, even though
this section never had existed.

No one seeks to deny the right of Parliament by
virtue of its residual powers to incorporate companies.
The conflict, so far as it exists, is between Parliament
and the provinces relative to the civil rights of these
companies thus created.

Now, the condition of things at Confederation, as
I have outlined them, permitted those corporations,
created thereafter, to go any place within the Domin-
ion, and long years elapsed before any legislation was
permitted to interfere therewith.

The Dominion Government was, by section 90 of
the Act, given the express power to veto or disallow
any Acts whether intra vires the powers assigned the
provinces or not.

That power alone was all that ever was needed or
designed to be exercised by the Dominion in the way
of interference with the legislative action of the pro-

261,
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in e them, and not in conflict with any of the enumerated
CoMPANTES. powers of section 91 given the Dominion, or specific
Idington J. howers given in other sections.

An Act might be ultra vires a province and fail by
reason thereof before the judgment of the courts
without the exercise of the veto power.

But it was never supposed by any one until recent
times, that an Act on its face intra vires a local legis-
lature, could, after the lapse of time given to veto it,
be interfered with by Dominion authority, by virtue
of anything resting on its residual power. Yet such is
the strange contention that is now set up.

This veto power was given for the express purpose
of preserving as matter of expediency or public policy
the rights of every one in the Dominion, corporate or
individual, to enjoy such rights in as full measure as
they existed at Confederation, or might exist there-
after by later legislative development.

The narrow contracted views of a local patriotism,
it was felt, might be used by the exercise of the wide
powers given the legislatures to the detriment of the
Dominion as a whole and of the people thereof outside
a province so moved.

It became from the time of Confederation thence-
forward the duty of the government of the Domin-
ion to watch local legisiation and see that nothing was
enacted, even if intra vires the powers of a legislature,
that would interfere with the prosperity of the Domin-
ion as a whole.

The rich heritage thus to be guarded was that in
which every Canadian had a right to share and not
that alone of any class of people either as mere pro-
vineials or otherwise.
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The right to dwell where one saw fit, and there or
elsewhere follow his or her avoeation, was the common
heritage of every Canadian and, for many years, of
every Canadian company. If the right has not been
well and sufficiently guarded, it must be because the
veto power, the only power given by the ¢“British
North America Act” to guard it, has not been properly
exercised and such rights duly preserved.

It is not that the Acts passed by the provinces are
ultra vires. 1t may be that they are intra vires. And
if a provincial legislature, acting intra vires, has duly
enacted legislation detrimental to the original rights
of persons or companies outside or beyond a province
and that has not been duly vetoed there is no help for
it in law.

In so far as such enactments may happen fo be
ultre vires they are null. But if intre vires they can-
not be nullified by any resort on the part of Parlia-
ment to its residual power. "Such a power is neither
expressly nor impliedly given and I venture to say
never was thought of by the framers of the “British
North America Act.”

I am not writing to glorify the veto power, for it
also may be capable of great abuse. It seems to have
fallen into disuse; perhaps because abused.

Yet, I repeat, it was intended as a beneficent power
and is capable of great good service in the class of
questions such as raised herein.

To seek to apply it when the proposed legislation
can only affect the rights of the people of the pro-
vince concerned, may be offensive, and in the domain
of practical politics be an impossibility. Yet when
the legislation proposed would manifestly improperly
affect people elsewhere, or corporations created out-
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side the province, such as the Dominion corporations
resting upon the residual power of Parliament, or
those of other provinces, and thus affect the people
of the whole Dominion, surely the exercise of the
power in that regard ought to be, and to be held,
practicable.

Those who would interpret aright our “British
North America Act,” and especially the features of
it that hinge upon this veto power, must never forget
that our Confederation was framed whilst the United
States was passing through a civil war for which the
want of greater power in the federal government was
thouglit by some to be indirectly responsible.

The nullification ordinances of South Carolina, a
generation previously, had formed a prominent fea-
ture of muech argument.

Our statesmen, profiting by the experience of
others, tried to find by anticipation the means of
averting such like possible dangers as the result of
their work. They found these in the assignment of the
residual power to Parliament instead of to the pro-
vinces, as it had been left with each of the states in
the United States and in the veto power which was in
harmony with British legislation and practices in
relation to the colonies, which Iatter in its turn was
but part of an early condition of things in the growth
of the English Constitution. The residual power given
Parliament was as it were a complement. of the veto
power, but not to be used in substitution therefor. It
might operate over that field which the veto power
kept open.

Speaking in general terms, what the legislatures
seem to have done is to enact that in certain specified
contingencies the companies failing to comply with
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what has been required of them, shall not be entitled
to recover, on contracts they have made in the pro-
vinee, in the courts of the province, which can only
exercise such jurisdiction as their parent authority
has given them.

It may seem a drastic sort of legislation but not
necessarily ultra vires. These courts originally were
not so restricted. If these restrictions have been de-
trimental to the rest of the Dominion, that is the fault
of those who had the veto power and failed to exercise
it.

The consideration, since the argument herein, of
the British Columbia legislation in question in the
appeal of the John Deere Plow Company v. Agnew
(1), in a case in which the learned trial judge and
Court of Appeal for British Columbia, had held a
Dominion company, by reason of that legislation on
this subject, ecould not recover, shew many opportuni-
ties have occurred and probably may occur again, to
apply that remedy to amendments to that particular
legislation.

It seems beyond dispute that all such companies
carrying on business in a province are subject to
direct taxation. See the case of I'he Bank of Toronto
v. Lambe(2). And at least those companies resting
upon the residual power of the Dominion are also
liable to the power of a legislature over licensing, if I
understand rightly The Brewers and Maltsters’ As-
sociation v. The Attorney-General of Ontario(3).
The method adopted relative either to taxation or
licensing may be objectionable, and the form it takes

(1) 48 Can. S.C.R. 208. (2) 12 App. Cas. 575.
(3) [1897] A.C. 231.
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BE’ may be such that on a test thereof the Acts may be
ix e found so crudely worded and ill-directed as to render
CoMPANTES. them ineffective. . .
There are besides other aspects of the matters
arising under these exclusive powers of the provinces .
that are worthy of consideration.-
The province within the sphere of action assigned
to it occupies the position of an independent state.
Not only is it entitled as a means of protecting its
people against improper dealing leading to financial
loss at the hands of foreign companies attempting to
transact business in the province, to insist upon such
information from them as may be reasonably neces-
sary for such protection and for making it readily and
locally accessible; but there is also the much wider
field of social and economical questions bearing upon
the welfare of the people dwelling therein which re-
quire the collection of an almost infinite variety of
statistical information to lay the foundation for
future legislative action to avert, and as occasions
may demand to cure the disorders growing from the
development of industrial and mercantile pursuits.
Incidentally thereto, for example, the cost of pro-
duction and rate of profit which people may be en-
titled to know, from those enjoying benefits at the
expense of the public, the modes of business done, or
to be done, by these corporate companies, the condi-
tions of those serving them, the conditions under
"which the service is performed, the housing of such
operatives as their mines, factories, or warehouses,
may employ, the conditions of the relations of master
and servant, and, in a word, the moral and material
well-being of those in such service, and those enjoying
such service, may each and all absolutely require in-

Idington J.
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formation to be given and enlightened legislation to
be enacted enforcing needed publicity and bearing
upon the respective duties of all concerned.

All these, and many other things, as the result of
present and future development, in the operations in
which such companies and their relation to others
may be concerned, may give rise to a need for local
legislation.

We must, if we would in some faint measure rea-
lize the magnitude of the task that lies in the path of
duty which is before the future legislators of our pro-
vinces, grasp the facts that some of these provinces,
by reason of their territorial area, vast resources and
attractive conditions which they hold out for men to
live in and under, at no very distant day will each be-
come the home of many more people than now dwell
in the whole Dominion. And resulting therefrom,
and their diversities of character and development in
industrial pursuits, each will have possibly greater
problems of a kind peculiar to itself than we can now
readily conceive of to solve, so far as the several exclu-
sive powers given them can enable them to solve or
anticipate them.

In short, that field of legislative power which
touches most intimately the lives and welfare of the
people has been intrusted to such an extent to these
local legislatures as to make thoughtful men chary of
sweeping their work aside.

Let no one be deceived, for behind the contentions
set up herein, there lies if not the set purpose at least
the possibility and perhaps hope that as a result to
flow from the adoption of these several contentions
there may only be Dominion corporate companies
and that the only laws any such corporations can be
expected to obey are such as Parliament may enact.
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Such a programme is entirely inconsistent with
our federal system which has armed the legislatures
with the powers I have just adverted to, yet has not
disarmed Parliament from enacting the most bene-
ficent legislation restrictive of its corporate creations
and their relations to others.

The legislation, however, required in a province
whose inhabitants are most largely devoted to mining,
would not be so apparent to those inhabitants of
another, more largely devoted to fishing and indus-
tries related thereto, or legislation required by either
be so apparent to the inhabitants of yet another, de-
voted solely to agricultural pursuits, and vice versd.
And hence Parliament might be slow to act when the
legislature on the spot might be quickened to action
therein by local knowledge.

Such are the conditions which lie at the basis of
the federal system, relative to the need for legislation
anticipating or curing evils, prompt response to the
need, and adequate application of the remedy.

Again the corporate power and its many mani-
festations of combinations and of encroachment upon
the rights and expectation of others, may need the
fullest application of these powers in order that right
be done and the future well being of all be assured.

I see no reason to fear all such growth if properly
watched and checked in regard to such possible abuses
which occasionally in modern times are said to reach
almost to a something akin to piracy. But I do see
that it may need all the watchful care of both Domin-
ion and provinces to furnish the necessary checks
upon abuse. Indeed, I suspect the outcome of such
development as is progressing, will, if public opinion
is well directed, be a scheme requiring concurrent
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legislation and united action of both the Dominion
and the provinces. The power that alone controls the
laws giving and governing property and civil rights
and defining the jurisdiction of the courts to enforce
them, has the master hand and can neither be ignored
nor defied. It alone can apply the most effective wea-
pon against this combination and encroachment,
which I have referred to, by withdrawing, and that
automatically, as the offence is commitied, the right
to resort to the courts. Is possible realization thereof
to be deleted from our constitution ? )

The power of Parliament over criminal law can
never be half so effective as this merely provincial
power if well directed.

The trouble is the matter has not been dealt with
in the way the “British North America Act” provided.

If the Dominion authorities chose they could have
vetoed any such legislation as now complained of, if it
seemed likely to improperly interfere with the opera-
tion of Dominion corporations. They can by watch-
ing such local legislation insist on that conforming to
what is reasonable under pain of vetoing it. That is
the clear method and the only direct method, which
the “British North America Act” furnishes. It is
likely to be very effective if confined to such like use
as involved in the fair and reasonable limitations
thereof needed to protect Dominion corporations rest-
ing upon the residual power in their legitimate ex-
pectations. If this power has not been and is not to
be directed by a public opinion sufficiently enlight-
ened and robust to check any evils of a possible kind,
nothing any court can do by the way of advisory
mixed construction or misconstruction of the Act
will help.
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I am not assuming this has not been done. I
merely point out, if such legislation as complained
of has existed or may hereafter exist and is or may be
a source of well founded grievance, where the fault,
if any, lies or may lie and the remedy, if one be re-
quired.

The prevalent public opinion of the entire people
of the Dominion must ultimately determine where
and to what extent the exercise of this veto power is
to be effectively operated.

That public opinion can be most effectively evoked
by the Dominion authority challenging and proposing
to veto any obnoxious measure.

If any such changes of an undesirable nature have
already been made, they can be rectified by public
opinion and self interest being made to operate upon
the enacting legislature. The time has passed in such
cases for Dominion interference.

I do not find any right in Parliament to override
in any direct way as the question seems to imply, the
will of the legislature, save, I repeat, in relation to
companies and things falling within its exclusive leg-
islative authority already referred to.

Prohibition of a company going into a province
is rather an inapt term in this connection. It
is conformity with the law of the province that
is required. And if we drop the word “company”
for a moment and ask what power Parliament has in
any way relative to the person, to say he or she is
or is not entitled to do business according to forms of
contract in a province, not sanctioned by its legisla-
tion, and may or may not refuse to conform to the law
of the province, we may get a clearer view of how
matters stand.
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T repeat, the corporate company is but a certain
legal combination of men, and in a legal sense no
greater than the man, before the legislature.

I may observe that the provincial legislation seem-
ingly questioned is directed against (if such a term is
proper) all foreign companies as well as those created
by Parliament or other local legislatures. Dominion
creations, save those clothed by Parliament by virtue
of the exclusive legislative authority with other rights,
stand on the same footing in this regard as those of
the provineial legislatures or of a foreign state.

There is, however, another feature of the “British
North America Act” relative to contracts which I
suspect has not been developed as it might be. That
is the exclusive control that Parliament has over bills
of exchange and promissory notes.

This is part of the law of contracts not neces-
sarily within the item of property and civil rights,
a8 given the provinces. If Parliament should choose

.to exercise all its power relative thereto in favour of
its companies, it might do much to ameliorate the con-
dition of things a province may be disposed to push
too far.

The province cannot take away this part of a Dom-
inion company’s contractual powers if Parliament
says so in an effective manner, and its incidental
power relative thereto is to be as liberally construed
as it has been in other instances relative to contract.
See, for example, the case of the Grand Trunk Rail-
way Co. v. The Attorney-General of Canada(l).

Tn view of all these considerations I can see no
valid constitutional objections to a reasonable Act
providihg for registration and information and taxa-
tion.

(1) [1907] A.C. 65.

389

1913

——

IN BE
COMPANIES,

Idington J.



390

1913

Iy RE
COMPANIES,

Idington J.

SUPREME COURT OF CANADA. [VOL. XLVIIL

In regard to question number 7, I am at a loss to
find in it anything but what I have covered by the
foregoing.

What is meant by a trading company ? No one
has ventured to tell us or explain the meaning of such
language. Is this another attempt to get an opinion
on sub-section 2 of section 91 ? That sub-section,
however, was not brought forward as prominently in
argument herein as in the case of the Insurance re-
ference. We have, indeed, heard little argument bear-
ing upon this question, save references to the Tele-
phone Case(1) and the Hydraulic Case(2) which I
am about to refer to.

The former was held to fall clearly within another
exclusive power of Parliament contained in sub-sec-
tion 29 of section 91, and the 'power incidental there-
to, and not sub-section 2.

The case of La Compagnie Hydraulique de St.
Frangois v. Continental Heat and Light Co.(2), relied
upon, I have dealt with in the Insurance Companies
Reference -heard before this one, and I need not re-
peat here what I said there. In addition thereto I
may refer to what I said in the case of In re Alberta
Railway Act(3), at foot of page 27 to top of page 33,
relative to the features of the opinion in the Hydraulic
Case(2) in regard to the respective fields of legisla-
tion open to the Dominion and the provinces.

It seems to me, I respectfully submit, that there
may have been in that case a grave misapprehension
of the doctrine involved in what has been expressed,
sometimes loosely, as entitling the provincial legisla-

-

(1) [1905] A.C. 52. (2)[1909] A.C. 194.
(3) 48 Can. S.C.R. 9.
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ture to occupy a certain field until the Dominion had
entered the same field. In truth they mnever can oc-
cupy the same field in the sense which seems to have
prevailed in that case, and indeed may have been pre-
sent to the minds of others elsewhere. My reasons for
so holding appear in the passages I refer to in the
Alberta case just cited.

I may refer alsc besides to what I have said in the
Insurance Case(1), to the language used in the Citi-
zens Insurance Co. v. Parsons(2), at pages 112 and
113, as to the scope and purpose of sub-section 2 of
section 91.

I may add, however, that in my opinion, if the
doctrine apparently laid down in the Hydraulic Case
(3), that the Dominion Parliament can, in matters
not resting in its exclusive authority, prevail over the
provincial authority, is to stand, then there is-not in
the Act any restraint upon Parliament such as people
for a lifetime have believed there was, and to secure
which Confederation was brought about. Where, if
followed, would such a doctrine land us ?

The conclusive establishment of such a doctrine, 1
respectfully submit, would be fraught with danger to
the Canadian scheme of federation, if not entirely
destructive thereof. )

When the A. B. C. of the framework of the “British
‘North America Act” has been duly observed, there
need not be so much perplexity in determining its
interpretation in any given case as seems so often
to have arisen. Such is my excuse for repeating, with
perhaps tiresome reiteration that A. B. C.

In conclusion I may add a word as to Russell v.

(1) 48 Can. S.C.R. 242. (2) 7 App. Cas. 96.
(3) [1909] A.C. 194.
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1_5)}5" The Queen(1), and its bearing upon questions raised
In g  herein.
ConrrANTES. The judgment therein shews an analysis of the Act
Idington J. haged upon something like my A. B. C. suggestion
and adopts a mode of reasoning upen which the deci-
sion rests which expressly finds the question of pro-
perty and civil rights and the item in the Act regard-
ing same are not involved in the enactment there in
question. Hence the decision cannot help an attack
such as made herein upon actual or hypothetical pro-
vincial legislation expressly dealing therewith and
resting thereon.

Whatever may be said of the reasoning in the Rus-
sell Case (1) it can hardly be said that the propositions
involved in these later contentions are necessary co-
rollaries thereof.

Subject to the respective limitations indicated in
my foregoing opinion, the questions submitted should
be respectively answered as follows :—

I would group questions one and two together, and
for answer thereto say .—

A provincial legislature cannot incorporate a com-
pany to do any of the things which lie within the ex-
clusive power of Parliament enumerated in section
9! of the “British North America Act,” and hence can-
not be “provincial objects,” but its corporate crea-
tions have each inherently in it, unless specifically re- '
stricted by the conditions of the instrument creating
it, the power to go beyond the limits of the province to
do business for such purposes and transactions as are
needed to give due effect to the business operations
of the company so far as within the scope of what they
were created for, and the comity of nations will per-
mit them.

(1) 7 App. Cas. 829.
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And if they be formed for the purpose of buying
and selling grain, they can do so in any place where
their business will carry them, and the comity of
nations permit them. And those formed to grind
grain, can, subject to the like limitations, grind it
where deemed desirable.

Asto the question No. 3, I answer in the affirmative;
provided no restriction against the corporation doing
s0 has been placed in the company’s charter, and no
prohibition in.the foreign state or province where
contracting. <Citizenship cannot affect the matter un-
less by reason of some such restriction, or by reason
of Parliament, by virtue of its power over aliens and
naturalization, having legislatively intervened for
such purpose.

As to question No. 4, my last answer renders it
unnecessary to answer it save as to the sub-ques-
tion, and in answer to that I submit the section may
be held to be so completely witra vires as to render it
entirely inoperative. If may be, however, that it is
capable of being read as a prohibition of alien or
foreign companies, which Parliament by virtue of its
powers over aliens, desired to prohibit unless when
licensed ; or it may be operative by virtue of some pos-
sible conditions of fact of which we are not informed,
relative to pre-confederation companies.

Anything of that nature may involve so many limi-
" tations and qualifications as to render any answer
worthless; or worse as being possibly prejudicial to
companies that may be concerned.

To question No. 5, I answer “No.”

As to question No. 6, I answer that as to com-
panies incorporated by the Parliament of Canada,
their rights must depend upon whether incorporated

27
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by virtue of the paramount and exclusive powers of
Parliament over the subject-matters enumerated in
section 91 of the “British North America Act,” or
upon the residual powers of Parliament.

If upon the former there can be no prohibition
properly so-called though they are subject to direct
taxation which may possibly assume a licensing form.

But, if dependent upon the residual powers of Par-
liament they must conform to the laws of the pro-
vince which have been duly enacted within the exclu-
give powers of the provincial legislatures, and not
vetoed by the Dominion authorities.

‘When the veto power has not been exercised in re-
spect of any provincial enactment, intra vires, the Do-
minion must be held to have given its irrevocable sanc-
tion thereto so effectually that Parliament by virtue
of its residual power cannot override same.

As to question No. 7.

In answer to this question, I know of no corpor-
ate bodies which can be distinguished in their legal
capacities and powers by any such term as “trading
companies.” Such corporations as fall within the
enumerated powers of Parliament are entitled to the
rights it may have given them. All others must con-
form with the laws of the province duly enacted with-
in the enumerated powers given by section 92 to the
exclusive legislature authority of the provinces, and
not disallowed by the veto power.

Durr J.—The first two questions are as follows :—

(1) What limitations exist under the “British
North America Act, 1867,” upon the power of the
provincial legislatures to incorporate companies ?
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“What is the meaning of the expression ‘with pro-
vincial objects’ in section 92, article 11, of the said
Act? Is the limitation thereby defined territorial,
or does it have regard to the character of the powers
which may be conferred upon companies locally in-
corporated, or what otherwise is the intention and
effect of the said limitation ?

“(2) Has a company incorporated by a provincial
legislature under the powers conferred in that behalf
by section 92, article 11, of the “British North Amer-
ica Act, 1867, power or capacity to do business out-
side of the limits of the incorporating province ? If
80, to what extent and for what purpose ?

“Has a company incorporated by a provincial leg-
islature for the purpose, for example, of buying and
selling or grinding grain, the power or capacity, by
virtue of such provincial incorporation, to buy or sell
or grind grain outside of the incorporating province?”’

It will be convenient to consider these questions
together. The “companies” referred to in them may
be assumed to be companies incorporated for the
carrying on of some business for gain to be dis-
tributed among the members thereof as private in-
dividuals. There are certain kinds of business and
certain classes of undertakings which by section 91
are exclusively committed to the control of the Domin-
ion, e.g., banking and works extending beyond limits
of a province. I do not intend fo consider the exact
scope of this exclugive jurisdiction of the Dominion.
Such exclusive jurisdiction being vested in the Domin-
ion by force of the enumerated clauses of section 91
cannot be affected by any of the provisions of section
92. It will be understood that what follows has no

27Y,
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reference to companies to which that jurisdiction
extends.

The point to be considered really is: What are the
meaning and effect of No. 11 of section 92 ? I think
only a very general answer can be given to this ques-
tion. “Objects” means, I think, le but organisé of the
company, the business which the company is author-
ized by its constitution to carry on with a view to the
profit which is the ultimate purpose of its members.
This business must be such, I think, that it falls
within the description “provincial”’—the adjective
provincial having reference to the incorporating pro-
vince. The legislature of Ontario, that is to say, is
empowered by No. 11 of section 92 to incorporate
companies for carrying on any kind of business which
fairly falls within the description “Ontario business.”
The view put forward on behalf of the provinces that
“provincial” is used in another sense, that its anti-
thesis is not “extra-provincial” or “non-provincial”
but “Dominion,” (“Dominion” including those mat-
ters which regarded as the objects of a company are
exclusively committed to the Dominion by section
91) does not appear to me to be a view which can be
reconciled with the decisions in the Parsons Case(1),
and the Colonial Building Association’s Case(2),
I have given my reason for this in Canadian Pacific
Raitlway Co. v. Ottawa Fire Ins. Co.(3). Here 1 will
only say this: In Citizens Ins. Co. v. Parsons(1), at
page 117, Sir Montague Smith observed :—

The incorporation of companies for objects other than provineial
falls within the general powers of the Parliament of Canada,

and this propositioh is based upon the ground that the

(1) 7 App. Cas. 96. (2) 9 App. Cas. 157.
(3) 39 Can. S.C.R. 405.
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only subject assigned exclusively to the legislatures
of the provinces “on this head” (incorporation of com-
panies) is “the incorporation of companies with pro-
vincial objects.” In the subsequent decision above re-
ferred to(1), at pages 164 and 165, it is stated that
their Lordships adhere to the view expressed by them
in the Parsons Case(2),

as to the respective powers of the Dominion and provincial legis-
latures in regard to the incorporation of companies.

Again, referring to the company in question in that case
“the company was incorporated with powers to carry
on its business consisting of various kinds throughout
the Dominion. The Parliament of Canada could alone
‘constitute a corporation with these powers.” TUpon
this last passage an argument has been based to the
effect that their Lordships in these judgments are
dealing not with the nature of the capacity which the
respective legislatures may confer upon companies in-
corporated by them, but with the rights with which
they may invest them in respect of the carrying on of
their business. “Powers to carry on its business”
meaning according to this construction the right to
carry on its business throughout the Dominion. No
doubt there may be ambiguity in the word “powers”
when taken apart from the context in which it is em-
ployed, but in this judgment a reference to the follow-
ing passage at page 166 seems to me to remove all pos-
gible question as to their Lordships’ meaning. Their
Lordships’ opinion as expressed in the judgment, be
it observed, was that a certain Act of the Parliament
of Canada incorporating the company in question was
within the authority of the Dominion because a pro-

(1) 9 App. Cas. 157. (2) 7 App. Cas. 96.
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vincial legislature would have no authority to incor-
porate a company with such “powers.” At page 166
the effect of this Act is stated by their Lordships in
the passage referred to.

What the “Act of Incorporation” has done is to create a legal

and artificial person with capacity to carry on certain kinds of busi-
ness, which are defined, within a defined area, viz., throughout the
Dominion. Among other things, it has given to the association power
to deal in land and buildings, but the capacity so given only enables
it to acquire and hold land in any province consistently with the
laws of that province relating to the acquisition and tenure of land.
If the company can so acquire and hold it, the Act of Incorporation
gives it capacity to do so.
It was an enactment having this effect that in their
Lordships’ view could not be passed in exercise of
the powers of a provincial legislature under section
92,

The limitation above indicated, viz., that the busi-
ness is to be a “provincial” business in the sense men-
tioned is the only limitation, I think, which can be
derived from the Act. In the cases just referred to
their Lordships are of course dealing only with com-
panies carrying on business for the private profit of
their members; but it is arguable that the character-
istic marked by the word “provincial” may consist in
some relation between the company and the province
as a political entity. One may instance a company
formed by a province exclusively for some purpose
connected with the Government of the province; but,
as I have already said such companies are outside the
range of the present discussion. I mention them here
because I do not wish to be understood as expressing a
positive opinion that the characteristic expressed by
the word “provincial” as used in No. 11 can only con-
sist in some relation between the business of the
company and the province as a geographical area.
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The cases just mentioned decide that as a rule the
territorial relation must as regards companies formed
in the usual way for the profit of their members fur-
nish the test; but I am not sure that these decisions
oblige us to hold that this is the single exclusive test
for the application of No. 11.

One can, however, say with confidence, that where
the business as authorized by the constitution of the
company is so related to the territory of the incor-
porating province that the business can be said to
be “provincial” in the territorial semse, then it is
clear that the company comes within the class of com-
panies to which No. 11 applies. Whether a particular
business does or does not fall within that deseription
must be a question to be determined in each case sub-
stantially, it seems to me, as matter of fact. It seems
very clear that the business of working a coal mine
in Cape Breton must be a provineial business in re-
lation to Nova Scotia and equally clear that the busi-
ness of working coal mines in Nova Scotia, Alberta
and Vancouver Island is not a provincial business in
relation to Nova Scotia, Alberia or British Columbia.
Coming to the concrete instances mentioned in the
questions I think the business of working mills for
grinding grain in ‘a single province is as to that pro-
vinece a “provincial” business. The business of work-
ing mills for grinding grain'in more provinces than
one is not as ito any one of those provinces a “provin-
cial” business. The case of a mercantile business pre-
sents perhaps more difficulty. I think the decision of
the Privy Council in the Colonial Building Associa-
tion’s Case (1) requires me to hold that the business of
a grain merchant carried on in such a way that there

(1) 9 App. Cas. 157.
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are places of business in different provinces of Canada
is not a ‘“provincial” business within the meaning of
that word as used in No. 11. On the other hand, T
have not been able to convince myself that the busi-
ness of a grain merchant carried on by means of places
of business confined to one province cannot fairly be
described as a “provincial” business in reference to
that provinee, merely because it is a part of the busi-
ness so carried on, that grain is bought outside the pro-
vince and sold outside the province. I think there is
nothing in the decision or the language of the judg-
ment in the Colonial Building Association’s Case(1)
inconsistent with that view. The judgment ought to be
read secundum subjectam materiam. The Act of In-
corporation which was there in question and was held
to be beyond the powers of a province authorized the
company to carry on its business anywhere in Can-
ada and to establish branch offices in London, New
York and in any city or town in the Dominion. The
company was enabled, indeed, to carry on as much or
as little of its business as the directors might see fit
in any province of Canada subject to the single re-
striction that the general office was to be in Mon-
treal. In applying the rule stated in their Lordships’
judgment that the incorporation of a company em-
powered to carry on its business throughout the Do-
minjon is beyond the powers of a provincial legisla-
ture one ought, I think, to construe the phrase “carry
on business” in the light of these provisions of the
Act then before their Lordships. Their Lordships had
not before them any question, and I think one is en-
titled to say that their Lordships did not intend to lay
down any binding rule for determining just how

(1) 9 App. Cas. 157.
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far a company incorporated by a province might be
authorized by the provincial legislature to enter into
business transactions beyond the limits of its province
of origin. The decision unquestionably establishes, in
my judgment, as I have already said, that the capacity
to carry on business throughout the Dominion in the
unlimited way provided for in the Colonial Building
Association’s Act of Ineorporation is a capacity which
a provincial legislature could not confer upon a com-
pany incorporated by it. I do not think that the
authority of the decision can fairly be said to extend
beyond that so far as this point is concerned.

I think you may find the characteristic “provin-
cial” for the purposes of No. 11 in the fact that the
business is carried on by means of places of business
situated in one province alone. It appears to me that
you must look at the business as a whole and that
such a business (as the business of an incorporated
company) is primd facie “provineial.”

What I have just said will indicate the extent to
which I think the question relating to the capacity of
provincial companies to carry on business outside the
province can be answered. I think a province can con-
fer upon its companies the capacity to acquire rights
and exercise their powers (in respect of matters re-
lating to the business of the company), outside the
province, so long as the business when looked at as a
whole as that of an incorporated company (in con-
nection, that is to say, with the capacities and powers
of the company so exercisable beyond the limits of the
province) is still a “provincial”’ business. Whether
in any particular case that is or is not so is a question
to be determined according to the circumstances of
that case.
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There is one observation which I think ought
to beé added in view of an argument presented
by Mr. Nesbitt to the effect that the opinions
above indicated as to the construction of No.
11 of section 92 are views which are novel in this
country and which, if accepted, would throw the busi-
ness of the country into confusion. As to the prac-
tical effect of this construction I do not feel satisfied
that one has before one the material necessary to en-
able one to form a judgment upon that point. As to
the view being a novel view I think I may properly
call attention to some observations made by Sir Oliver
Mowat in 1897 in the report made by him as Minister
of Justice upon an enactment of the Legislature of
Nova Scotia. The report so far as material is as
follows :—

The only authority conferred upon a provincial legislature fo
incorporate companies is for “the imcorporation of companies with
provincial objects.” The undersigned construes this authority to
mean objects provincial as to the province creating the corporation.
In the case of the Colonial Building end Investment Association V. The
Attorney-General of Quebec(l), the appellant company had been in-
corporated by the Parliament of Canada with power throughout the
Dominion to acquire and hold lands, construct houses, sell and dis-
pose of such property, lend money upon mortgages, and deal in
public securities. There can be no -doubt that a provincial legis-
lature could have incorporated a company with authority to exercise
the same powers within the limits of the province, yet in delivering
the judgment of their Lordships of the Judicial Committee, Sir
Montague E. Smith held that inasmuch as the company was incor-
porated to carry on its business throughout the Dominion, the
Parliament of Canada could alone constitute a company with these
pOWers. ‘

It would seem to follow that the statute in question which
confers upon the company authority to acquire, cultivate, improve
and wsell lands not only in the Province of Nova Scotia, but also in
the Province of New Brunswick and elsewhere, is not limited to
provincial objects in the sense in which that expression is used in
the “British North ‘America Act,” and, therefore, that the enactment
is ultre vires.

(1) 9 App. Cas. 157.
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The undersigned considers that this view should be submitted to
the provineial government, and that the statute should be disallowed
unless Your Excellency’s government is assured that it will be
amended within the time limited for disallowance by repealing the
authority so far as extra provineial territory is concerned.

This suggestion was accepted by the provincial
government and the suggested amendments were
made. See Reports of Ministers of Justice on
Provincial Legislation, 1896 to 1898, p. 33. Sir Oliver
Mowat was, it is perhaps unnecessary to mention, one
of the Members of the Quebec Conference, and his
long experience in dealing with questions on the
“British North America Act” and the weight attach-
ing to his views on such questions make this report a
very cogent piece of evidence (if it is not indeed en-
tirely conclusive) against the suggestion put forward
by Mr. Nesbitt. The concluding paragraph seems to
shew that according to the opinion of Sir Oliver
Mowat there was not much room for doubt upon the
point. It is difficult to believe if the views expressed
by him had been but recently formed (it is impossible
to suppose that the subject was a new subject to him)
or were considered by him to be opposed to the general
current of competent professional opinion that he
would have expressed himself so positively on the
subject of disallowance.

“(3) Has a corporation constituted by a provin-
cial legislature with power to carry on a fire insur-
ance business, there being no stated limitation as to
the locality within which the business may be carried
on, power or capacity to make and execute contracts—

“(@) within the incorporating province insuring
property outside of the province;

“(b) outside of the incorporating province insur-
ing property within the province;
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EB “(c) outside of the incorporating province insur-
In ke ing property outside of the province ?
COM_PﬁnES' “Has such a corporation power or capacity to in-
Dufl J. - sure property situate in a foreign country, or to make
an insurance contract within a foreign country ?

“Do the answers to the foregoing inquiries, or any
and which of them, depend upon whether or not the
owner of the property or risk insured is a citizen or
resident of the incorporating province ?”

Assuming the business of the company to be primd
facie provincial in the sense indicated in the reasons
given for the answers to questions 1 and 2, I think
it is not necessarily incompatible with that restrie-
tion that the company should make and execute con-
tracts of the kinds and in the circumstances indicated
in sub-paragraphs (@), (b) and (c¢).

The answer to the question in-the second para-
graph is “Yes,” and in the third paragraph “No.”

Question 4. “If any or all of the above mentioned
cases (a), (b) and (c) the answer be negative, would
the corporation have throughout Canada the power or
capacity mentioned in any and which or the said cases
on availing itself of the “Insurance Act, 1910,” 9 and
10 Edw. VII. ch. 32, sec. 3, sub-sec. 3 ?

“Is the said enactment, the “Insurance Act, 1910,”
ch. 32, sec. 3, sub-sec. 3, intra vires of the Parliament
of Canada ?”’ '

Since my answer to the previous questions is in
the.affirmative the necessity for answering the ques-
tion in the first paragraph does not arise. In answer
to the question in the second paragraph—=Since the
main enactments of the “Insurance Act” are ulira
vires the ancillary provisions fall with them.

Question 5. “Can the powers of a company incor-
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porated by a provincial legislature be enlarged and to
what extent, either as to locality or objects by

“(a)the Dominion Parliament ?

“(b) the legislature of another province ?”

My answer to the question in paragraph (¢) is
that the Dominion Parliament cannot do so under its
general powers.

The effect of declaring a local work to be a work
for the general advantage of Canada upon the juris-
diction of the Dominion Parliament in relation to the
powers of a provincial company by which it is owned
and worked was not argued, and I express no opinion
upon it.

As to paragraph (b) my answer is in the negative.

Questions 6 and 7 are as follows:—

“6. Has the legislature of a province power to pro-
hibit companies incorporated by the Parliament of
Canada from carrying on business within the province
unless or until the companies obtain a license so to-do
from the government of the province, or other local
authority constituted by the legislature, if fees are
required to be paid upon the issue of such license ?

“Iror examples of such provincial legislation see
Ontario, 68 Vict. ch. 24; New Brunswick, Cons. Sts,,
1903, ch. 18; British Columbia, 5 Edw. VII. ch. 11.

“7. Is it competent to a provincial legislature to
restrict a company incorporated by the Parliament of
Canada for the purpose of trading throughout the
whole Dominion in the exercise of the special trading
powers so conferred or to limit the exercise of such
powers within the province ?

“Is such a Dominion trading company subject to
or governed by the legislation of a province in which
it carries out or proposes to carry out its trading
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powers limiting the nature or kinds of business which
corporations not incorporated by the legislature of
the province may carry on, or the powers which they
may exercise within the province, or imposing condi-
tions which are to be observed or complied with by
such corporations before they can engage in business
within the province ?

“Can such a company so incorporated by the Par-
liament of Canada be otherwise restricted in the ex-
ercise of its corporate powers or capacity, and how,
and in what respect by provincial legislation ?”

As to companies incorporated or exercising powers
conferred by the Dominion Parliament under the
authority of the enumerated heads of section 91, I do
not think I could usefully attempt to answer either of
these questions, except in relation to some specific
Dominion enactment passed or contemplated.

As to companies incorporated under the general
authority of the Dominion to make laws for the peace,
order and good government of Canada, and possess-
ing powers conferred in exercise of that authority my
answer to the 6th question is “Yes.”

As to the 7th question: Referring to the sole con-
crete point discussed before us in relation to such last
mentioned companies it was I think competent to the
British Columbia Legislature to enact sections 139,
152, 167 and 168 of the British Columbia “Companies
Act” (ch. 39, R.8.B.C.); and that those enactments
are operative with respect to trading companies
(carrying on business in the province within the
meaning of the Act) incorporated under the Domin-
ion “Companies Act” for carrying on any business
which if carried on in a single province would not be
subject to the exclusive jurisdiction of the Parliament
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of Canada by force of one or more of the enumerated
heads of section 91.

My reasons for my answer to questions 6 and 7
are as follows.

Are trading companies incorporated by the Dom-
inton (as such) exempt from provincial jurisdiction
in relation to matters comprised within the subjects
of the enactments referred to im question 6 ?

The discussion was confined to the effect of pro-
vineial legislation npon companies incorporated and
exercising powers conferred under the authority of
the introductory clause of section 91 or under No. 2
of sectionm 91, the regulation of trade and commerce.
The argument against the legislation mentioned in
the addendum to question 6 assumed that a company
empowered by the Dominion under one or other of
these provisions to carry on in more than one pro-
vince a business which would be a branch of “trade”
within the last mentioned enactment is in a more
favourable position (as regards such legislation as
that in question) than companies incorporated for
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other purposes because it was argued that such trad- -

ing companies are (as “agencies of inter-provincial
trade” I think the phrase is) in a larger degree re-
served for the exclusive jurisdiction of the Dominion.
It will be sufficient in the view I have to express to
consider whether such legislation is effective in its
application to this species of companijes.

Consider a trading company incorporated by the
Dominion under the general powers to make laws for
the “peace, order and good government” of -Canada,
conferred by the introductory clause of section 91.
In speaking of this power I shall refer to it as the
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“general power” or the power given by the “intro-
ductory clause.”” A typical company of this class
would be a company incorporated under the provi-
sions of the Dominion “Companies’ Act” to carry on
generally throughout the Dominion or elsewhere a
mercantile business of a particular description. By
section 5 of tthe “Companies Act”

5. The Secretary of State may, by letters patent under his seal
of office, grant a charter to any number of persons, not less than
five, who apply therefor constituting such persons, and others who
have become subscribers to the memorandum of agreement herein-
after mentioned and who thereafter- become shareholders in the
company thereby created, a body corporate, and politic, for any
of the purposes or objects to which the legislative authority of
the Parliament of Canada extends, except the comstruction and
working of railways or of telegraph or telephone lines, the 'business
of insurance, the business of a loan company and the business of
banking and the issue of paper money.

I shall first consider the provincial legislation on
the assumption that there is no Dominion legislation in
terms conflicting with it, except in so far as it may be
supposed or contended that such provincial legisla-
tion is necessarily in conflict with the provision just
quoted.

The question of the effect of Dominion legislation
professing to confer upon a Dominion company rights
or powers exercisable in derogation of such provineial
enactments as those under consideration, I will refer
to later.

The provincial jurisdiction in relation to the subject
of the incorporation of companies of the kind we are
concerned with on this reference, viz., companies in-
corporated for the purpose of carrying on some busi-
ness for private gain has been held by the highest judi-
cial authority (Colowial Building and Investment As-
sociation v. Attorney-General of Quebec(1l); Parsons

(1) 9 App. Cas. 157.
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v. Citizens Insurance Co. (1) ; Dobie v. The Temporali-
ties Board(2)) to be exhaustively defined by No. 11 of
section 92. Whatever, therefore, belongs strictly to
the subject of the “incorporation of companies,” as
that phrase is to be properly understood in this con-
nection, is a matter which in relation to companies
whose objects do not fall within the description ‘“pro-
vincial objects” has not been committed to the legis-
lative jurisdiction of the provinces. As regards our
typical company, a company having capacity to carry
on a mercantile business throughout Canada it is
clear that no legislation by a province in relation to
the subject “incorporation of companies” can affect it.
On the other hand jurisdiction is conferred upon the
provinces in relation to taxation, administration of
justice, licenses, property and civil rights, matters
merely local and private within the province, and
such a company is not by reason of the fact that it is
exempt from provincial jurisdiction in respect of the
subject of the “incorporation of companies,” exempt
also in any further degree whatsoever, from the juris-
diction of a province in respect of these other sub-
jects. The integrity of the provincial jurisdiction in
relation to these subjects is preserved by the express
provision in section 91 that the general jurisdiction
conferred by the introductory clause (of which the
authority respecting “incorporation” is a part) has
only relation to “matters not coming within the class
of subjects by this Act assigned exclusively to the leg-
islatures of the provinces,” and by the provision of
section 92 that the jurisdiction conferred thereby
upon the provinces is “exclusive.”

(1) 7 App. Cas. 96. (2) 7 App. Cas. 136.
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The companies, therefore, which owe their corpor-
ate character to this Dominion authority once they re-
ceive that character, are not (as such) entities set
apart and as a privileged class exempt from the juris-
diction of the provinces in relation to other matters
comprised in the subjects assigned exclusively to the
provinces.

The authority in relation to “incorporation of
companies” assigned to the provinces by No. 11 of
section 92 does not and was not intended to confer
upon the provinces the power to create corporations
exempted from the jurisdiction of the Dominion with
regard to any of the matters properly the subjects of
legislation by the Dominion under section 91. Just as
little reason could there be for asserting that under
the general powers (from the scope of which “matters
coming within the class of subjects by this Act as-
signed exclusively to the legislatures of the provinces”
are in terms excluded by the Act) the Dominion can
create a corporation removed from the legislative
jurisdiction of the provinces in respect of the matters
thus excluded from Dominion jurisdiction. In each
province the Dominion company which as a company
is within the provincial territory is (with the reserva-
tion indicated above) subject to the provincial juris-
diction and to the Dominion jurisdiction just as otaer
companies and natural persons are.

The division of powers (under the general scheme
of the Act) is according to the subject matter of the
legislation, not according to the persons to be affected
by the legislation. Care was taken to specify those
cagses in which it was thought necessary that the
rights of a particular class of persons as such or a
particular class of institutions as such should be ex-
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clusively committed to the control of one legislature
or of the other. When, therefore, with regard to pro-
vincial legislation which deals with matters primd
facie falling within the “administration of justice
within the province,” “property and civil rights with-
in the province,” “matters merely local and private
within the province,” it is contended that such legis-
lation is inoperative as regards a Dominion company
merely because the Dominion company is a company
incorporated under the authority of the general power
conferred by the introductory clause then it rests
with those who so contend to shew that such legisla-
tion is legislation relating to the “incorporation of
companies” and not legislation in regard to the sub-
jects with which it professes to deal. That subject
(“incorporation”) would include the constitution of
the company, the designation of its corporate capa-
cities, the relation of the members of the company to
the company itself, the powers of the governing body.
How much more it would include may be left to be
determined in each concrete case in which the point
arises. In every such case the question would be: On
a fair construction of such provincial legislation is
the matter of it within the subject of “incorporation
of companies ?’ If it is, it cannot affect a company
validly incorporated to carry on trade throughout the
Dominjon. If it is not and if it relates to matters fall-
ing within the subjects enumerated in section 92 then
it is not invalid because it applies to such companies.
It seems to me to be incontestable that this must be
so, even if the legislation did (what the legislation
under consideration does not), viz., singled out Dom-
inion companies in general or a Dominion company in
particular as the object of its provisions; for the rea-

281,
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son that as I have already said, save only as regards
matters which fall within the subject matter of the
“incorporation of companies” the Dominion company
is subject in the various provinces where it is found
to the legislative, jurisdiction of the provinces in the
same way as any other corporation or natural person,
and this jurisdiction is plenary—“as supreme” as that
exercised by the provinces before the passing of the
“British North America Act”: Liquidators of Mari-
time Bank v. Receiwer-General of New Brunswick (1),
at page 441. '

In this view it does not appear to me that the legis-
lative provisions in question which were particularly
discussed on the argument (sections 139, 152, 167
and 168 of the “British Columbia Companies Act”)
present any serious difficulty.

Before I come to the consideration of these provi-
sions in detail, however, it is more convenient, I think,
that T should deal with certain general assumptions
which really constitute the foundation upon which the
argument against this legislation rests. The first as-
sumption is that all matters relating to ‘“companies”
whose “objects” are not “provincial” are withheld by
the terms of section 92 from the jurisdiction of the
provinces; the second assumption is that being with-
held—in the sense of not having been given—these
matters are to be taken to constitute a field of activity
“excepted” from the field of provincial jurisdiction;
and the third assumption is that such being the case
the Dominion jurisdiction in relation to the subject
of “companies” other than companies with “provin-
cial objects” stands in the same category as the Dom-

(1) [1892] A.C. 437.
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inion jurisdiction in relation to the subjects expressly
enumerated in section 91. As to the first of these as-
sumptions it is of course opposed to the express lan-
guage of the Act. No. 11 of section 92 deals with the
subject of “incorporation” and there is no warrant for
- giving to the words anything other than their natural
meaning. They do mean, I agree, that as regards the
“incorporation of companies” the provincial jurisdic-
tion relates only to a particular class of “companies,”
and that (whatever otherwise might have been the
effect of No. 13 and No. 16, if No. 11 were not there)
on this subject of “incorporation of companies” it
must be taken that the provincial jurisdiction is thus
limited. But you cannot by any permissible process,
infer from the language of No. 11 any limitation upon
the jurisdiction of the provinces, in relation to “com-
panies” not within No. 11 in regard to matters which
do not fall within the strictly limited subject of “in-
corporation.” With regard to the second assumption
it is of very litle consequence whether you say that the
subject of the “incorporation of companies” other than
those having “provincial objécts” is not included in
the matters which are excepted from the general juris-
diction, and therefore falls within that jurisdiction;
or whether you say that such matters are excepted
from the provincial jurisdiction, so long as the exact
meaning of your proposition is clearly understood;
viz., that the legislative jurisdiction in relation to the
“incorporation of companies” with other than “pro-
vincial objects” is a jurisdiction which not having
been excepted from the general authority of the Dom-
inion under the introductory clause of section 91 re-
mains a part of that authority.

It is important at this point to note that it cannot
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313 be contended—it certainly was not contended at the

Ixee bar—that the subject of the “incorporation of com-
COMPANTES. panies” with “objects” other than “provincial objects”
Duffd. i a subject “expressly excepted” from the matters as-
signed to the provinces by section 92 within the mean-

. ing of No. 29 of section 91. I do not dwell upon this
point; it appears to be obvious that such a conclusion
cannot be reached without deleting in effect the word
“expressly” from the language of No. 29. '
‘The effect of the third assumption is, of course,

to abolish for the purposes of this question the distinc-
tion between the general power and the power of the

. Dominion in relation to subjects enumerated in sec-
tion 91; with the result first of attracting to the sup-
port of the Dominion authority in relation to this par-
ticular subject the exception at the end of section 91
{which by its express terms applies only to the enu-
merated subjects) as well as the primacy conferred
by the phrase “notwithstanding anything in the Act”
in the early part of the section. These assumptions
being made and the net result of them being that the
subject of “companies” having objects other than
“provincial objects” is one of the enumerated subjects
under section 91—it is argued that the legislation in
question (which unquestionably is legislation in rela-
tion to such “companies” although not legislation in
relation to the “incorporation of companies,”) is legis-
lation upon a matter, strictly relating to a subject
which has been assigned to the Dominion; that while
it may be in a sense 1eéislation relating to civil rights,
administration of justice, and so on, it still is, when
it is looked at carefully, legislation which in reality

" singles out as its objects corporations which have been
exclusively committed to the authority of the Dom-
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inion. Given the assumptions stated above, there
would unquestionably be not a little force in this con-
tention. Even in the absence of conflicting Dominion
legislation (which is the hypothesis upon which I am
now proceeding), it may very well be doubted whether
such legislation as this could be enacted in respect of
corporations included (e.g., Banks) eo nomine among
the enumerated subjects of section 91. But the as-
sumptions involve, as I have already pointed out, first
a misreading of No. 11 of section 92, and secondly,
a total misconception of the effect of the introductory
clause of section 91.

The argument against the provincial legislation on
this head falls to pieces when one brings it into touch
with language of the Act.

The contention is really based upon certain deci-
sions and dicta which, for the reasons I shall pre-
sently give, appear to me to have been misunderstood.
These I think it will be convenient to discuss after I
have considered the provincial enactments themselves.

The licensing provisions of the “British Columbia
Companies Act.”

Coming to the particular provisions which were
discussed upon the argument (certain enactments in
the “Companies Act of British Columbia”), the first
point concerns the authority of a province to require
extra-provincial companies including Dominion com-
panies to ftake out a licence and to pay a licence fee
as a condition of carrying on business in the province.
There are two points to be noted at the outset: (1),
sections 139 and 152, R.S.B.C.,, 1911, shew clearly
enough that the provisions of Part 6 apply only to
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companies “authorized by their charter and regula-
tions to affect some purpose or object to which the leg-
islative authority of the legislature of British Colum-
bia extends,” and therefore, can have no application
to a bank or to companies incorporated for the pur-
pose of constructing or working a “work or undertak-
ing” extending beyonds the limits of the province or
carrying on any business which if confined to one pro-
vince would be subject to the exclusive jurisdiction
of Parliament under one of the enumerated heads of
section 91.

(2). The tenor of the license when granted is to
authorize the company to carry on business within the
province and the Act prohibits the carrying on of any
part of the company’s business in the absence of such
a license; but the construction I draw from the Act
as a whole and particularly from secs. 167 to 172 is
that the words “carrying on business” in these' pro-
visions ought to be read as “carrying on business” in
such a way as to bring the company within the penal
legislative jurisdiction of the province and generally
within the jurisdiction of the courts of the province
according to the general principles of law; that is to
say, so that the company as a company is present
at some place within the province. @ The provision
which forbids any company broker or other person
from carrying on any of the business of the company
within the province as the representative or. agent of
the company is very necessary to prevent evasions
of the principal enactment, and the penalﬁies imposed
by section 170 upon such agents or representatives are,
in my judgment, clearly exigible only when in truth
and reality the business carried on is the business of
the company; and when, of the company, it can be
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said in truth by a court in British Columbia in any
proceedings against it “they are here” as Lord Hals-
bury’s phrase is. Compagnie Général Transatlantique
v. Law(1).

These preliminary observations being made, it is
difficult to say upon what ground it can be seriously
argued that the province is acting beyond its powers
in requiring the companies to which the Aet applies
before carrying on any business to which the Act re-
lates, to take out a licence and pay a licence fee. The
enactment in this respect, in my judgment, can be
supported under either the second or the ninth head
of section 92. Bz hypothesi the company is within the
province. Being there it is subject to the taxing power
of the province. It seems clear enough that the fee
imposed by these Acts can be supported as a tax. The
fact that it is imposed once for all is really no objec-
tion. It is a public impost levied by the authority of
the Legislature for the purpose of providing a public
revenue.

It was argued that under section 92 (2) that is to
say, under the authority to “make laws in relation to
direct taxation within the province,” the province has
no power to require the taking out of a licence as a
condition of carrying on business, that the authority
of the province in other words in respect of licences is
limited to that conferred by No. 9. That is certainly
not the necessary construction of section 92. It is
obvious that a licence fee may be imposed in such a
way as to amount to an indirect tax. Even so, the
province has authority to impose it if it come within
No. 9. In the Queen Insurance Case(2), it was held

(1) [1899] A.C. 431. (2) 3 App. Cas. 1090.
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that the pretended “Licence Act” there under consider-
ation was in reality a Stamp Act, in other words, that
the pretended licence required by the Act was not a
licence within No. 9 and that consequently the duty
or fee exacte