1

| I IVE
19538

CANADA '~
LAW REPORTS

Supreme Court of Canada

Editors

ALAN BURNSIDE HARVEY, Q.C., B.C.L., M,A,
FRANCOIS des RIVIERES, LL.L.

PUBLISHED PURSUANT TO THE STATUTE BY

ALANiBURNSIDE HARVEY, Q.C., Registrar of the Court
KENNETH J. MATHESON, Q.C., Registrar of the Court

THE QUEEN’S PRINTER AND CONTROLLER OF STATIONERY
OTTAWA, 1959






JUDGES

OF THE

SUPREME COURT OF CANADA

DURING THE PERIOD OF THESE REPORTS

The Honourable Parrick KerwiN, P.C., Chief Justice of Canada.
The Honourable ROBERT TASCHEREAU.

The Honourable IvaAN CLEVELAND RaND. —

The anoura.ble Roy Linpsay KELLOCK. —

The Honourable CrARLES HoLLAND LOCKE.

The Honourable JoaN RoBERT CARTWRIGHT.

The Honourable GERALD FAUTEUX.

The Honourable Douveras CuarLES AssorT, P.C.

The Honourable RoNALD MARTLAND.

The Honourable WiLFrED JUDSON.

ATTORNEY GENERAL OF CANADA

The Honourable Epmunp Davie Forron, Q.C.

SOLICITOR GENERAL OF CANADA
The Honourable L¥ox BaLcer, Q.C.

MEMORANDUM

On the 15th day of January, 1958, the Honourable Roy Lindsay Kellock,

Puisne Judge of the Supreme Court of Canada, resigned from the
bench.

On the 15th day of January, 1958, Ronald Martland, one of Her Majesty’s
Counsel, learned in the law, was appointed a Puisne Judge of the
Supreme Court of Canada.

On the 5th day of February, 1958, the Honourable Wilfred Judson, a judge
of the Supreme Court of Ontario and a member of The High Court of
Justice for Ontario, was appointed a Puisne Judge of the Supreme
Court, of Canada.
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Page 513, line 4 of Caption. Read *1953-54 (Can.)”.
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NOTICE

Memoranda respecting appeals from judgments of the Supreme Court of
Canada to the Judicial Committee of the Privy Council noted since
the issue of the previous volume of the Supreme Court reports.

Outremont, City of v. Montreal Tramways, [1958] S.C.R. 82, petition for
special leave to appeal refused with costs, October 20, 1958.

Wakefield Co. v. Oil City Petroleums et al., [1958] S.C.R. 361, petition for
special leave to appeal granted, October 20, 1958.

UNREPORTED JUDGMENTS OF THE SUPREME COURT
OF CANADA

In addition to the judgments reported in this volume, the Supreme
Court of Canada, between December 31, 1957 and December 31, 1958,
delivered the following judgments which will not be reported in this
publication:

Bailey v. Peerless Electric Co., [1957] Que. Q.B. 609, appeal dismissed with
costs, April 1, 1958.

Christensen v. Kehna (Ont.), appeal dismissed with costs, May 5, 1958.

Chutter v. Minister of National Revenue, {1956] Ex. C.R. 89, appeal dis-
missed with costs on motion for discontinuance, May 22, 1958.

Dawson v. Helicopter Exploration Co. Lid., 22 W.W.R. 207, 8 D.L.R. (2d)
97, appeal allowed with costs, January 28, 1958.

Deppiesse v. Martin (B.C.), appeal dismissed with costs, January 29, 1958.

Destrempes and Thompson v. Perron et al. (Que.), appeal dismissed with
costs, January 28, 1958.

Frégeau v. The Queen (Exch.), appeal dismissed with costs, June 16, 1958.
Hall v. Brown and Owen, [1957] O.W.N. 15, appeal allowed with costs,
Kerwin C.J. dissenting, March 3, 1958.

Harney and Lavoie v. Francoeur, [1958] Que. Q.B. 524, appeal dismissed
with costs, May 2, 1958.

Hooker v. The Queen (Ont.), appeal allowed, conviction quashed and acquit-
tal directed on consent, May 26, 1958.

Massé v. Duguay, [1956] Que. Q.B. 439, appeal dismissed without costs,
June 26, 1958.

Ottawa Valley Amusement Co. v. Ewen and Warner, 12 D.L.R. (2d) 348,
appeal dismissed with costs, October 29, 1958.

Pelletier v. Commission de Transport de Montréal (Que.), appeal dismissed
with costs, December 18, 1958.

Queen, The v. Campbell (B.C.), appeal quashed for want of jurisdiction,
January 29, 1958.
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'Roberts v. The Queen (Que.), appeal dismissed, February 25, 1958.

Rolling v. Langlazs, [1958] Que. Q.B. 207, appeal dismissed without costs,
November 18, 1958.

Selkirk v. Gotfrid et al. (Ont.), appeal dismissed with costs of a motion to
quash, December 9, 1958.

Soeurs de la Charité de Québec v. Canadian Bank of Commerce, [1957] Que.
Q.B. 618, appeal allowed with costs, April 1, 1958.

Thibault v. The Queen, [1958] Que. Q.B. 273, appeal dismissed, May 27, 1958,

Yared v. Zigayer, [1958] Que. Q.B. 198, appeal dismissed with costs, March 5,
1958.

MOTIONS

Brulé and Martel v. The Queen, [1958] Que. Q.B. 527, leave to appeal
refused, November 27, 1958.

Burton v. The Queen (N.S.), leave to appeal refused, October 9, 1958.
Campbell v. The Queen (Ont.), leave to appeal refused, January 28, 1958.

Chaisson v. The Queen, [1957] Que.. Q.B. 791, leave to appeal refused,
January 28, 1958.

Crown Trust v. Miles and Miles, 14 D.L.R. (2d) 680, leave to appeal refused
with costs, June 2, 1958.

Duncan v. Ontario Teachers’ Federation, [1958] O.R. 691, leave to appeal
refused with costs, December 18, 1958.

Elliot v. Ewing (Que.), leave to appeal refused without costs, October 15,
1958.

Federated Press v. Dubé (Que.), leave to appeal refused with costs, May 15,
1958.

Federated Press v. Dubé (Que.), motion to quash granted without costs,
June 26, 1958,

Gagnon v. Bar of Montreal, [1954] Que. Q.B. 621, leave to appeal refused
with costs if demanded, June 23, 1958.

Gagnon v. Foundation Maritime Ltd. (N.B.), leave to appeal refused with
costs, December 15, 1958.

Grainger v. The Queen, 28 C.R. 84, 120 C.C.C. 321, leave to appeal refused,
October 7, 1958.

Huyffman v. The Queen, 28 C.R. 5, 120 C.C.C. 323, leave to appeal refused,
April 23, 1958.

Hoyt v. The Queen (Ont.), leave to appeal refused, May 5, 1958.

Larochelle v. Bienvenue (Que.), leave to appeal refused with costs, May 27,
1958. 4

Lauziére v. The Queen, [1958] Que. Q.B. 182, leave to appeal refused,
March 17, 1958.

Lord v. Leliévre and Commissaires d’Ecoles de Sept-Iles (Que.), leave to
appeal refused with costs, April 1, 1958.
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Maillé v. City of Sherbrooke (Que.), leave to appeal refused with costs,
November 19, 1958.

Manitoba Power Commission v. Boiwin, 12 D.L.R. (2d) 741, leave to appeal‘
refused with costs, February 3, 1958.

O’ Donnell v. The Queen, 27 C.R. 29, leave to appeal refused, March 3, 1958.

Perepolkin v. Superintendent of Child Welfare for British Columbia, 21
W.W.R. 625, 26 C.R. 97, 118 C.C.C. 263, leave to appeal refused
without costs, February 24, 1958.

Prysniuk v. The Queen (Ont.), leave to appeal refused, April 23, 1958.

Railway Association of Canada, 76 C.R.T.C. 53, leave to appeal refused,
March 17, 1958.

Sutherland v. Director of Unemployment Insurance (Que.), leave to appeal -
refused without costs, April 28, 1958.

Sutton v. The Queen (Que.), leave to appeal refused, November 19, 1958.

Yanovitch v. The Queen, [1958] Que. Q.B. 352, 28 C.R. 220, leave to appeal
refused, March 24, 1958.
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ON APPEAL FROM THE COURT OVF APPEAL FOR ONTARIO

Annuities—Contract made in foreign country—Provision for payment to
beneficiary if annuitant dies” before commencement of payments—
Whether contract one of life insurance governed by The Insurance Act,
RS8:0. 1950, c. 183, Part V—Effect of ss. 1, 132, 13} of the Act.

Insurance—Life insurance—Change of beneficiary—Whether statutory pro-
visions apply to contract made in foreign country and to be performed
there—The Insurance Act, R.8.0. 1950, c. 183, ss. 1, 132, 134, 168(2),
164(1).

K, who lived in Toronto, made a coniract with an association carrying on
business in the State of New York (and not licensed to do business
anywhere in Canada). The contract provided for monthly payments
by the association to K after he became 60 years of age and for pay-
ments to the beneficiary named in the contract in the event that K died
before payment of the annuity had begun. The contract expressly
provided that it was to be performed in the State of New York and
“governed as to its validity and effect by the laws there in forece”.

K designated his wife as beneficiary in the contract but reserved the right
to change the beneficiary and, by a supplementary contract, this
designation was changed and the appellant herein was substituted as
beneficiary. K died before attaining the age of 60. It was contended
that by the operation of The Insurance Act the change of beneficiary
(being a change from a preferred to an ordinary beneficiary, without
the consent of the former) was invalid, and that the association, on
K’s death, held the insurance moneys as trustee for his widow, as
preferred beneficiary, under s. 164(1) of the Act.

Held: The appellant was entitled to be paid as beneficiary under the
contract, notwithstanding that she was not a preferred beneficiary under
8. 158(2) of The Insurance Act.

Per Kerwin CJ. and Locke and Cartwright JJ.: Even assuming that the
policy was ome of “life insurance” within the statutory definitions,
Part V of the Act did not apply to it.

Per Kerwin C.J. and Cartwright J.: The word “deemed” in s. 134(1) of the
Act (which provided, inter alia, that a contract was deemed to be
made in Ontario if the insured was resident there) did not mean “con-
clusively deemed” but only “deemed until the contrary was proved”.
Hickey v. Stalker (1923), 53 O.L.R. 414 at 418-9, quoted with approval ;
statement to the contrary in In re Duperreault, [1940] 3 W.W.R. 385,

*PrEcENT: Kerwin C.J. and Taschereau, Rand, Locke, Cartwright,
Abbott and Nolan JJ.

**Nolan J. died before the delivery of judgment.

3
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1957 disapproved. In this case the contrary was proved, and indeed
(;‘:; admitted, and s. 134 therefore had no effect. Without applying s. 134,
0. the contract could not be brought within any of the provisions of
KERSLAKE 8. 132, defining the operation of Part V. Not only was it made and

-_— to be .performed wholly in New York but it expressly provided that
it was to be governed by the laws of that State.

Per Locke J.: Sections 132 and 134 of the Act could not apply to this
contract sinece it was not made in Ontario and none of the rights
arising out of it were situated there. To hold otherwise would be to
say that the Legislature of Ontario might affect civil rights of which
the sifus was outside the Province. Royal Bank of Canada et al. v.
The King et al., [1913] A.C. 283 at 298, applied. The moneys payable
under the contract were therefore not impressed with any trust in
favour of the widow, and she had no claim to them.

Per Taschereau, Rand, Locke and Abbott JJ.: The contract was not one
of “life insurance”, and the proceeds were not “insurance moneys”,
either within the ordinary meaning of those terms or within the
definitions in 8. 1 of The Insurance Act.

Conflict of laws—Proof of foreign law—Presumption of similarity.

Per Kerwin CJ. and Cartwright J.: The presumption (in the absence of
proof to the contrary) that foreign law is the same as that of the
jurisdiction in which the action is tried relates only to the general
law, and does not extend to the special provisions of particular statutes
altering the common law; as to such provisions there i$ no presump-
tion. Purdom et al. v. A. E. Pavey & Co. (1896), 26 SIC.R. 412 at 417,
followed.

APPEAL from a judgment of the Court of Appeal for
Ontario’, reversing a judgment of Wilson J.2. Appeal
allowed.

Terence Sheard, Q.C., for the defendant, appellant.

F. A. Brewin, Q.C., and J. F. McCallum, for the plaintiff,
respondent.

D. H. W. Henry, Q.C., for the Attorney General of
Canada, intervenant. L

The judgment of Kerwin C.J. and Cartwright J. was
delivered by

CartwricHT J.:—This is an appeal from a judgment of
the Court of Appeal for Ontario® allowing an appeal from
a judgment of Wilson J.2 and directing that judgment be
entered for the respondent against the appellant for
$6,147.85.

The facts are undisputed. On August 1, 1934, the late
Everett George Kerslake, to whom I shall refer as “Dr.
Kerslake”, entered into a written contract, in which he was

1119561 O.R. 899, [19561 I.L.R. 1-240, 6 DLL.R. (2d) 320.
2119561 O.W.N. 594.
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called “the annuitant”, with Teachers Insurance and 197
Annuity Association of America, hereinafter referred to as  Geay
“the Association”, whereby, in consideration of the payment .o o
of “regular monthly premiums” until he should attain the , —

e . . Cartwright J.
age of 60 years, the Association agreed to pay him a stated = __Z
sum monthly, commencing on the first day of the calendar
month next following the 60th anniversary of his birth and
continuing thereafter throughout his life. At the date of
this contract Dr. Kerslake was resident in Toronto. The
contract was numbered A13169 and contained the following
provisions:

9, Place of Contract. All premiums on this contract and all benefits
herein provided, are payable at the Home Office of the Association in the
City of New York. This contract is made and to be performed in the
State of New York, and is to be governed as to its validity and effect by
the laws there in force, with reference to which it is made. No person

whosoever is authorized to represent or act for the Association in any
manner outside of the State of New York.

* * *

12. Manner of Payment in Event of Death. In the event of the
death of the Annuitant before payment of the annuity has begun as pro-
vided on the first page hereof, the Association will pay 120 equal monthly
instalments of $9.83 per $1,000 of Accumulated Premiums to

Mupredp Louise KERSLAKE, WIFE

of the Annuitant, if living, as Beneficiary.

The right to change the Beneficiary is reserved by the Annuitant.

If the right to change the Beneficiary is reserved the Annuitant may
from time to time change the Beneficiary by making written request to
the Association, but such change shall take effect only upon the endorse-
ment of the same hereon by the Association.

No oral testimony was given at the trial. The facts were
stated by counsel and contract no. A13169 and contract
no. S-1876, to which reference will be made later, were filed
as exhibits by consent. The learned trial judge asked coun-
sel whether he was correct in assuming “that the contract
[A13169] was accepted in New York and issued from
New York” and counsel replied in the affirmative. The
Association was not at any time licensed to transact busi-
ness in the Province of Ontario.

The respondent is the Mildred Louise Kerslake named
in the paragraph quoted above from contract A13169. She
was then the lawful wife and is now the lawful widow of
Dr. Kerslake.
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Gray
V.
KERSLAKE
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On February 17, 1949, Dr. Kerslake executed an endorse-
ment revoking the designation of the respondent and

naming as beneficiary the appellant whom he described as
“Alison B. Gray Friend”.

On September 27, 1949, Dr. Kerslake obtained a decree of
divorce from the respondent in the State of Idaho and on
July 25, 1950, he went through a form of marriage with the
appellant in the State of Connecticut. The domicile of
Dr. Kerslake was at all relevant times in Ontario and it is
conceded for the purposes of this action that, according to
the law of Ontario, he was not validly married to the
appellant.

On December 1, 1950, Dr. Kerslake executed a further
endorsement naming the appellant as beneficiary and
describing her as “Alison B. Kerslake (formerly Alison B.
Gray) Wife”.

Both of the above-mentioned endorsements were signed
by Dr. Kerslake at Toronto. They were duly accepted and
recorded by the Association and attached to the contract.

Dr. Kerslake died on July 22, 1953, before attaining the
age of 60 years. He left a will in which he named the appel-
lant as executrix and left all his estate to her. Probate was
granted to the appellant on February 5, 1954 by the Sur-
rogate Court of the County of York.

On August 1, 1953, the Association issued to the appellant
a contract numbered S-1876 whereby it agreed to pay her
an annuity certain consisting of 36 monthly payments of
$179.46. This contract contained the following provisions:

This supplementary contract is granted in consideration of the sur-
render to the Association of its original policy contract number A-13169,
application of the proceeds thereof in the amount of $6,147.85 being in full
satisfaction therefor and in accordance with the mode of settlement elected
thereunder.

* * *

The consideration for this contract and all benefits herein provided are
payable at the Home Office of the Association in the City of New York.
This contract is made and to be performed in the State of New York, and
is to be governed as to its validity and effect by the laws there in force,
with reference to which it is made.

The respondent’s claim was put as follows: (i) under the
interpretation sections of The Insurance Act, R.S.0. 1950,

c. 183, hereinafter referred to as “the Act”, contract A13169
was a contract of life insurance; (ii) it must, by virtue of
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s. 134 of the Act, be treated as having been made in 197
Ontario; (iil) it was therefore subject to Part V of the Gravr
Act; (iv) under s. 158(2) the respondent was a preferred Kensiaxs
beneficiary; (v) under s. 164(1), upon Dr. Kerslake desig- Cartwright J.
nating her as beneficiary a trust was created in her favour;  ——
(vi) the designation of the appellant as beneficiary in her

place was invalid and without effect; (vii) the appellant,

having surrendered contract A13169 to obtain contract

S-1876, holds the last-mentioned contract in trust for the
respondent and is liable to account to her for the proceeds

thereof. .

To this it was answered: (i) that the respondent had no
personal claim against the appellant and that if the
respondent had any claim under-contract A13169 (which
was denied) it must be made against the Association and
not against the appellant, and, alternatively, that if the
respondent could have any right of action against the
appellant this would arise only after she had exhausted her
remedies against the Association; (ii) that the Ontario
Insurance Act could not affect the rights of the parties under
either contract A13169 or contract S-1876, both of which
were made and to be wholly performed in the State of
New York, and that to the extent that the provisions of
the Act purport to affect those rights they are ultra vires of
the provincial Legislature; (iii) that in any event the pro-
visions of the Act were not applicable to contract A13169 as
it was not a contract of life insurance.

The learned trial judge gave effect to the last-mentioned
submission and dismissed the action.

The Court of Appeal’ were of opinion that contract
A13169 was a contract of life insurance as defined in the
Act, that a trust was created in favour of the respondent
when she was designated as beneficiary, that Dr. Kerslake
could not deprive her of the benefits of the contract by
transferring them to the appellant who was not a member
of the class of preferred beneficiaries, that it was unneces-
sary to decide whether s. 134 of the Act was ultra vires of
the Legislature as, in determining the rights of the parties,
it should be assumed that the laws of the State of New York
do not differ from those of Ontario, that the appellant had
received from the Association money “which in law belonged

1719561 O.R. 899, [19561 I.L.R. 1-240, 6 D.L.R. (2d) 320.
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to” the respondent, and that as the appellant resided within
the jurisdiction of the Courts of Ontario the respondent was
entitled to maintain an action against her to enforce pay-
ment of the sum of money “belonging to” the respondent
which the appellant “wrongfully received and used for her
own benefit”. The argument that the respondent must first
pursue her rights against the Association was rejected, but
without discussion of the cases on which it was founded.

It is obvious, from what has been said above, that the
respondent’s claim depends upon her being able to maintain
that the rights of the parties were governed by Part V of
the Act, particularly s. 164(1).

The cases cited by Mr. Sheard indicate that, apart from
the definitions contained in the Act, contract A13169 could
not properly be described as one of life insurance, while the
learned justices of appeal have concluded that it falls within
the statutory definition of a contract of life insurance. I do
not find it necessary to decide these points because, even on
the assumption that the contract is one of life insurance, it
1s my opinion that Part V of the Act does not apply to it.

Not only was the contract made and to be performed
wholly in the State of New York but its terms provided that
it was made with reference to and was to be governed as
to its validity and effect by the laws of that State. It was
in fact fully performed according to its terms in the State
of New York by the issue to the appellant of contract
S-1876.

Section 132 of the Act reads in part as follows:

132—(1) Notwithstanding any agreement, condition or stipulation to
the contrary, this Part shall apply to every contract of life insurance made
in the Province after the 1st day of January, 1925, and any term in any
such contract inconsistent with this Part shall be null and void.

(2) This Part shall apply to every contract of life insurance made in
the Province before the 1st day of January, 1925, where the maturity of
the contract had not occurred before that date.

(3) This Part shall apply to every other contract of life insurance
made after the 1st day of January, 1925, where the contract provides that
this Part shall apply or that the contract shall be construed or governed
by the law of the Province.

It is obvious that contract A13169 does not fall within the
wording of any of these subsections read by themselves,
but the respondent relies on s. 134(1) of the Act which

provides:
134.—(1) A contract is deemed to be made in the Province,
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(a) if the place of residence of the insured is stated in the application 1957
or the policy to be in the Province; or Gray
(b) if neither the application nor the policy contains a statement as .

to the place of residence of the insured, but the actual place of KERSLAKE
residence of the insured is within the Province at the time of the .

. Cartwright J.
making of the contract. .

The question of the meaning to be given to the word
“deemed” when used in a statute has been considered in
many decisions, a number of which are collected and dis-
cussed in the judgments delivered in the Appellate Division
in Hickey v. Stalker', a case dealing with an Ontario statute
different from the one with which we are concerned. As is
pointed out by Meredith C.J.C.P., at p. 416, the word may
mean ‘“deemed conclusively” or “deemed until the contrary
1s proved”,

At pp. 418-9 Middleton J., as he then was, after referring
to the treatment of the word in the dictionaries, continued:

Far more important are two decisions of the Supreme Court of Nova
Scotia. In Regina v. Freeman (1890), 22 N.8.R. 506, Townshend, J., speak-
ing for the full Court, says (p. 513): “The word ‘deemed’ has acquired no
technical or peculiar signification when used in legislation, but, like other
words, must be interpreted with reference to the whole Act of which it
forms a part.”

In the second case, Rex v. Fraser (1911), 45 N.S.R. 218, the statute
provided that an act which in itself might be lawful or might be unlawful
“shall be deemed” to have been unlawful; it was argued that this meant
“held: conclusively” or “adjudged and determined.” The same learned
Judge, then Sir Charles Townshend, C.J., says (p. 220): “I should be sorry
to believe that our Legislature was capable of enacting such an unreason-
able law, and T am quite confident the Legislature never contemplated any-
thing so contrary to natural justice:” and so he concludes that the true
meaning to be given to the word “deemed”, as here used, is that it shall
be treated as “prima facie evidence,” “held until the contrary is proved.”
Graham, J., prefers this result to thinking that the Legislature had declared
“white to be black;” Drysdale and Lawrence, JJ., also concurred; but
Russell, J., did not agree.

I think this modified meaning should be given to the word as found in
our statute, for it will not only save the legislation from being unjust but
also from being absurd. That it is the duty of the Court, in seeking the
true legislative intention of an Act, which undoubtedly is the sole duty of
the Court, to regard the possible consequences of alternative constructions
of ambiguous expressions, has been determined in many cases.

In the case at bar, and in many cases which can easily be
imagined, to construe the word “deemed” in s. 134(1) as
“held conclusively” would be to impute to the Legislature
the intention (i) of requiring the Court to hold to be the
fact something directly contrary to the true fact, and (ii) of

153 O.L.R. 414, 119241 1 DL.R. 440.
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asserting the power to alter the terms of a contract made
and to be wholly performed and in fact wholly performed
in a foreign state. This result can, and in my opinion
should, be avoided by construing the word to mean “deemed
until the contrary is proved”. In the case at bar the con-
trary has been proved and indeed admitted.

I have not overlooked the fact that in In re Duperreault?,
Bigelow J. held that the words “is deemed” in s. 156 of The
Saskatchewan Insurance Act, R.8.8. 1930, c. 101, the word-
ing of which was identical with that of s. 134 of the Ontario
Act, meant not “is prima facie considered” but “must be
considered and held”; but, with the greatest respect for the
opinion of that learned judge, the practical and constitu-
tional objections to that construction appear to me to be
insurmountable.

It is contended that the Court of Appeal were right in
presuming that the law of the State of New York was the
same as that of Ontario, but the presumption relates to the
general law and does not extend to the special provisions of
particular statutes altering the commmon law. It will be
sufficient to refer to one of the several authorities on this
point relied upon by Mr. Sheard. In Purdom et al. v. A. E.
Pavey & Co2, an appeal from the Court of Appeal for
Ontario, Strong C.J.C., delivering the unanimous judgment
of the Court, said, at p. 417: “Then we cannot presume that
the law of Oregon corresponds with the present state of our
own statutory law.”

For the above reagons I am of opinion that Part V of the
Act does not apply to contract A13169 and that the appeal
succeeds; it therefore becomes unnecessary for me to con-
sider the submissions of counsel for the appellant other than
those with which I have dealt above.

I would allow the appeal and restore the judgment of
the learned trial judge with costs throughout. No costs
should be awarded to or against the intervenant.

TascHEREAU J.:—With the exception that I do not find
it necessary to express any opinion as to the validity of
s. 134 of The Insurance Act, R.S.0. 1950, c. 183, I agree with
my brother Locke that for the reasons stated by him this

1019401 3 W.W.R. 385, 7 LL.R. 347, [1941] 1 DL.R. 38.
2(1896), 26 S.C.R. 412.
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appeal should be allowed with costs throughout, and that 1997
there should be no order as to costs to or against the  Grav
. v.
intervenant. KERSLAKE

The judgment of Rand and Abbott JJ. was delivered byTaSC_kEEul J.

Raxp J.:—This appeal deals with an annuity contract
entered into between the husband of the respondent and
the Teachers Insurance and Annuity Association of
America. Payment of the annuity was to begin when the
annuitant reached the age of 60 years; should he die before
that time the Association was to pay 120 monthly instal-
ments of such an amount as at the rate of 3% per cent.
would return the premiums paid. The contract was made
in the State of New York and according to its terms was
to be subject to the law of that State. The annuitant was
then residing in Ontario. The original beneficiary was the
annuitant’s wife. By an express provision the annuitant
could change the beneficiary and in 1946 he substituted
the appellant for his wife. In 1953 he died. The Association
entered into a new arangement with the appellant provid-
ing for 36 monthly instalments of $179.46. The widow
brought this action against the beneficiary. At trial it was
dismissed but on appeal judgment was directed for the total
amount of the premiums, $6,147.85, from which the bene-
ficiary brings the case here. -

The cause of action is argued to be supported by several
sections of The Insurance Act, R.S.0. 1950, c. 183. By s. 132
it is declared that every comtract of life insurance made in
Ontario after January 1, 1925, shall be subject to Part V of
that Act, within which the sections hereafter mentioned are
included. By s. 134 a contract is deemed to be made in
the Province if, at the time, the insured is resident in
Ontario. Section 158(2) provides for preferred beneficiaries,
of whom the wife is one, and s. 164 prohibits any change to
an ordinary beneficiary in such circumstances as are present
here. As these provisions are confined to life insurance the
initial question is whether the policy is one of that class.

The expression “Life Insurance” is defined by s. 1(36):

“life insurance” means insurance whereby the insurer undertakes to pay
insurance money on death, or on the happening of any contingency
dependent on human life, or whereby the insurer undertakes to pay insur-
ance money subject to the payment of premiums for a term depending on
human life, but, except to the extent of double indemnity insurance, does
not include insurance payable in the event of death by accident only.
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o5t “Insurance” is also defined, s. 1(31):

Gray “insurance” means the undertaking by one person to indemnify another

V. person against loss or liability for loss in respect of a certain risk or peril

KERSLAKE {5 which the object of the insurance may be exposed, or to pay a sum of
RandJ. oney or other thing of value upon the happening of a certain event;

It is seen from these definitions that the latter is consider-
ably broader than the former, but both are used in the Court
of Appeal in reaching the conclusion that the contract was
one of life insurance. It seems to me to be clear, however,
that the specific definition of “life insurance” is exclusive
and it would be misleading to extend it by an interpretation
given in the light of that wider definition.

Life insurance in its characteristic forms involves, as its
essence, a risk in a specified payment of money absolute
from the moment the contract takes effect. That constitutes
the security sought by the insured, the premiums for which
in turn furnish the consideration to the insurer. There
is nothing of that in this case. The repayment when death
is before the age of 60 years is simply the return of the
premiums to that moment paid. The only risk assumed
by the Association in relation to death lies in the preserva-
tion or investment of the premiums. But that is not a life
insurance risk; there is in fact no risk in the true sense
whatever and the Association will retain the benefit derived
over the years from the use of the premiums received.

Laidlaw J.A.' quotes from the general definition the
following: “to pay a sum of money . . . upon the happening
of a certain event”; but in the specific definition it is not
the payment of “money”, it is the payment of “insurance
money”’, on “death or on the happening of any contingency
dependent on human life”’; that means the payment on the
risk assumed by the insurer to be liable for the amount of
insurance from the beginning,.

On the reasoning of the Court of Appeal every pension
scheme with provision for repayment of the whole or part
of the premiums in the event of death, would satisfy the
definition of “insurance” and thereupon to be treated as
a life policy. I can find nothing in the Act dealing with life
insurance to give support to that intention or applicability.
Pension schemes are as familiar now as insurance and are
approaching an almost universal item in industrial business
and other economie activities. Pensions may be looked upon

. 1[19561 O.R. at pp. 904-5.
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as the payment of postponed wages, and their amount
depends, certainly in most schemes, on the length of service,
the contributions made and the wages from time to time
received; they are not, in the general understanding and in
a true sense, looked upon as insurance. If the Legislature
had any intention that the definition should extend to such
contracts it would, I think, have declared so in clear terms,
and I am unable to read the specific definition as embracing
them. Legislation for such schemes would call for con-
sideration of matters not relevant to insurance. The pro-
vision for the return of premiums paid is a resulting con-
tingent incident and does not change the essential character
of the contract. Nothing in the Act gives any indication of
attention having been given to these different features and
aspects; there is nothing referring to annuities except those
which are modes of paying insurance moneys upon death.

This conclusion dispenses with the examination of the
other questions raised, the validity of s. 134 and the right of
suit against the appellant in the absence of pursuing a claim
against the Association, and no view is intended to be
expressed for or against either of them.

I would allow the appeal and restore the judgment at trial
with costs in the Court of Appeal and in this Court.

Lockr J.:—The agreement made by the Teachers Insur-
ance and Annuity Association of America with the late
BE. G. Kerslake, dated August 1, 1934, obligated it to pay an
annuity of such amount as the accumulated premiums at
the date of the first annuity payment would purchase, in
accordance with the interest rates and mortality tables
designated, on the 60th anniversary of the birth of the
annuitant. It further provided that, in the event of
Kerslake’s death before completion of the annuity payments
provided for, the Association would pay 120 equal monthly
instalments “of such amounts as to be equivalent in value
on a 35% interest basis to the accumulated premiums at the
date of death”, to the named beneficiary. A term of the
agreement declared that its purpose was to furnish an old
age annuity benefit and that it had no cash surrender value.

Clause 9 of the general provisions forming part of the
Agreement read:

Place of Contract. All premiums on this contract and all benefits

herein provided, are payable at the Home Office of the Association in the
City of New York. This contract is made and to be performed in the

13
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1957 State of New York, and is to be governed as to its validity and effect by

Gray the laws there in force, with reference to which it is made. No person who-
v soever is authorized to represent or act for the Association in any manner

Kersraxs  outside of the State of New York.
Locke J. Clause 12 read:

Manner of Payment in Event of Death. In the event of the death
of the Annuitant before payment of the annuity has begun as provided on
the first page hereof, the Association will pay 120 equal monthly instalments
of $9.83 per $1,000 of accumulated premiums to

MiLprep Lovuise KersLAkE, WIFE

of the Annuitant, if living, as Beneficiary.
The right to change the Beneficiary is reserved by the Annuitant.

Thereafter Kerslake assumed to change the named bene-
ficiary to the appellant Alison Bruce Gray, describing her
as a friend, and at a later date directed that the beneficiary
be described as Alison B. Kerslake, describing her as his
wife. This description was Inaccurate as the contract of
marriage with the respondent had not been dissolved.

By the statement of claim it was alleged that the Teachers
Insurance and Annuity Association had paid or agreed to
pay ‘the proceeds of the said policy of insurance” to the
appellant.

The defence, as amended, denied that the Association had
paid the amount alleged to the defendant but said that it
had issued to her a new contract in settlement of her claim
against the company under the laws of the State of
New York.

By way of reply the respondent alleged that if this had
been done

the new contract with the Insurance Company, numbered S. 1876 having
been secured with the proceeds of a policy of insurance held in trust for
the Plaintiff, is subject to the said trust and the defendant is liable to
account therefor as claimed in the Statement of Claim.

At the trial, an agreement was put in evidence dated
August 1, 1953, whereby the Teachers Insurance and
Annuity Association of America agreed, in consideration of
the surrender of her rights under the contract of August 1,
1934, to pay to the appellant an annuity consisting of
36 monthly payments of $179.46 each, the first to be paid
on the 1st day of each month thereafter and, in the event of
her death, to be commuted and paid in one sum to persons
designated by the annuitant as beneficiaries. This agree-
ment was made at the city of New York.
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Subsection 31 of s. 1 of The Insurance Act, R.S.0. 1950,
c. 183, declares the meaning to be assigned to the word
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Gray

. . . . V.
“insurance” in the Act. The expression “insurance money” gproraxe

is also defined and subs. 36 defines the words ‘“life insurance”
as meaning

insurance whereby the insurer undertakes to pay insurance money on death,
or on the happening of any contingency dependent on human life, or
whereby the insurer undertakes to pay insurance money subject to the
payment of premiums for a term depending on human life, but, except to
the extent of double indemnity insurance, does not include insurance pay-
able in the event of death by accident only.

Part V of the Act includes ss. 131 to 191, both inclusive.
Of these the following require consideration: s. 132 which
declares that, notwithstanding any agreement to the con-
trary, Part V applies to every contract of life insurance
made in the Province after January 1, 1925, and to every
contract of life insurance made in the Province before that
date where the maturity of the contract has not occurred
before that date, and to every other contract of insurance
made after January 1, 1925, where the contract provides that
it shall apply or that the contract shall be construed or
governed by the law of the Province.

Section 134(1) reads:

A confract is deemed to be made in the Province,

(a) if the place of residence of the insured is stated in the application
or the policy to be in the Province; or

(b) if neither the application nor the policy contains a statement as to
the place of residence of the insured, but the actual place of resi-
dence of the insured is within the Province at the time of the
making of the contract.

Section 158(2) defines “preferred beneficiaries” and s. 161
provides that the insured may designate the beneficiary by
the contract or by a declaration, subject, inter alia, to the
provisions of the Act relating to preferred beneficiaries.
Section 165 provides that, notwithstanding the designation
of a preferred beneficiary, the insured may subsequently
exercise the powers conferred by s. 161 so as to transfer the
benefits of the contract to any one or more of the class of
preferred beneficiaries, to the exclusion of any or all others
of the class.

Section 164(1) reads:

Where the insured, in pursuance of the provisions of section 161,
designates as beneficiary or beneficiaries, a member or members of the
class of preferred beneficiaries, a trust is created in favour of the designated
beneficiary or beneficiaries, and the insurance money, or such part thereof

Locke J.
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as is or has been apportioned to a preferred beneficiary, shall not, except
as otherwise provided in this Act, be subject to the control of the insured,
or of his creditors, or form part of the estate of the insured.

It is on the footing that the annuity contract was subject
to these provisions of The Insurance Act of Ontario that the
respondent advances the claim against the appellant.

The claim of the respondent must be sustained, if at all,
on the basis that the moneys payable by the Association
under the annuity contract of August 1, 1934, were, at the
time of the death of Kerslake, held in trust by the Associa-
tion for the respondent as a preferred beneficiary and that
the moneys received by the appellant under the annuity
contract of August 1, 1953, were impressed with a trust in
the respondent’s favour. It is stating the obvious to say
that any claim that the respondent may assert against the
appellant cannot be placed upon any higher ground than
such claim as she might advance against the Association. If
the quoted sections of The Insurance Act applied, Kerslake's
attempt to change the beneficiary from the preferred bene-
ficiary, his wife, to one who did not fall within that class,
would be ineffective and, accordingly, the respondent’s right
against the Association might be asserted either in contract
under the terms of the agreement of August 1, 1934, or in
damages for breach of trust in paying to the appellant
moneys held in trust for the respondent. It is only on the
basis that the latter claim might be sustained that the
respondent’s claim can be upheld. The limit of the claim
would be that portion of the accumulated moneys which had
not been exhausted by the annuity payments made to Kers-
lake between the time when he became 60 years of age and
the date of his death.

The appellant contends that the annuity contract dated
August 1, 1934, was not a contract of life insurance and
that, accordingly, Part V of The Insurance Act does not
apply to it or alter or affect the obligations of the Associa-
tion. A further contention is that ss. 132 and 134 of the
Act do not apply in respect of the said contract, since it was
not made in Ontario and none of the rights arising out of
it are situated in Ontario.

It appears from the reasons for judgment delivered in the
Court of Appeal® that the second of these points was raised
in that Court as a contention that s. 134 was ultra vires of

1119561 O.R. 899, [19561 I.L.R. 1-240, 6 D.L.R. (2d) 320.
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the Province. The Attorney General of Canada did not
appear in that Court but obtained leave to intervene in this
Court and we have heard counsel on his behalf. The posi-
tion now taken both by counsel for the appellant and for
the Attorney General is as it is stated in the next preceding
paragraph.

The judgment of the Court of Appeal found against the
appellant on the first point and rejected the contention that
the sections were, as the respondent asserted, ultra vires.

While if the first point is decided against the respondent
it is decisive of the action, I think the second point should
be decided in this Court.

The finding of the Court of Appeal is made upon the basis
that the annuity contract was a contract of life insurance to
which Part V of The Insurance Act applies. The home office
of the Association is in the city of New York and, while it
was not proven, it may properly be presumed that it was
incorporated in the United States. The contract itself was
made in the State of New York and, by its terms, the
obligations of the Association were to be performed there
and were to be such as were imposed upon it under the laws
of that State. The Association was not licensed to carry on
business in Ontario at any time. The effect of the judg-
ment is to declare that the Legislature of Ontario may,
despite the existence of such facts, alter the terms of a con-
tract of life insurance made by such an association by
declaring that the person insured may not, contrary to its
terms, change the beneficiary to any one other than a
preferred beneficiary as defined by the Legislature, say that
the liability of the Association for the insurance moneys
payable on the death of the policyholder is that of a trustee
for the person to whom the Act of the Legislature permits
the money to be paid, and prohibit the insuring company
from carrying out the obligations imposed upon it by the
laws of the state where the contract was made and to be
performed, in this case the State of New York.

The situs of the cause of action which would arise on the
death of the policyholder or annuitant was clearly in the
State of New York. The validity of the finding of the Court
of Appeal may perhaps be tested in this manner: Should
the respondent bring an action against the Association in

the State of New York, where the moneys were payable,
51476-0—2
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1957 would it be an answer to the claim for the Association to say

Gray  that, in accordance with the terms of the contract, it had
Kumoiaxs Daid the moneys to the person entitled under the laws of the
Loded. State of New York, or could the respondent in such case say

—_"" that these terms had been changed by an Act of the Legis-

lature of Ontario and that the Association’s liability was to
be determined under the laws of that Province? It seems to
me that to ask the question is to answer it.

I agree with the contention of the appellant and the
Attorney General that, even if it be assumed that the con-
tract was one of life insurance, s. 134 and s. 132 of The
Insurance Act, to the extent that it would make s. 134 appli-
cable, do not apply. To hold otherwise would be to say that
the Legislature of the Provinece might affect civil rights the
situs of which was outside the Province. This is the argu-
ment which failed in Royal Bank of Canada et al. v. The
King et al.}, where Lord Haldane, delivering the judgment
of the Judicial Committee, referring to the rights of the
non-resident bondholders outside the Province of Alberta
which were enforceable, said at p. 298:

Their right was a civil right outside the province, and the Legislature
of the province could not legislate validly in derogation of that right.

It accordingly follows that, as the moneys payable under
the annuity contract were not impressed with a trust in
favour of the respondent, the contention that the appellant
has received moneys impressed with a trust in her favour
should fail.

Counsel for the Attorney General did not contend that
the sections were ultra vires since, clearly, they do apply to
contracts made within the Province and to civil rights the
situs of which is within the Province. In my opinion, this
aspect of the matter should be decided on that basis.

I am further of the opinion that the annuity contract
was not a contract of life insurance within the meaning
of The Insurance Act and that Part V does not apply to it.

“Insurance money” is defined in s. 1(33) as meaning the
amount payable by an insurer under a contract and includes
all benefits, surplus, profits, dividends, bonuses and annui-
ties payable under the contract. This expression appears
as part of the definition of “life insurance” in subs. 36 of s. 1,

1719131 A.C. 283, 9 D.L.R. 337, 3 W.W.R. 994.
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and the contract there referred to is a contract of life insur-
ance. Itistrue that under the annuity contraet in question,
as in the case of the annuities which may be purchased
under the Government Annuities Act, R.S.C. 1952, ¢. 132,
where the annuity provides for payments for a defined num-
ber of years, if the annuitant dies before the annuity com-
mences or before the full amount has been paid, the part of
the accumulated moneys which have thus been unexpended
are paid to the personal representatives of the annuitant
or to his nominees. There is express provision for this in
8. 12 of the Government Annuities Act, as there is in the
contract in question, and like annuity contracts are issued
by great numbers of life insurance companies and annuity
companies in this country. The fact, however, that part
of the money may thus be repayable on death cannot trans-
form what is simply an arrangement for the payment of
annuities into a life insurance contract or the annuities into
insurance money.

Annuities of the kind provided by the contract in ques-
tion and by the Government Annuities Act have, in my
opinion, nothing in common with contracts of life insurance.
Their usual purpose is simply to provide, by the deposit
either of a lump sum or of payments over a period of years,
a sum of money sufficient, with accumulated interest, to
provide an annuity to commence in one’s later years, either
for the life of the annuitant or for a fixed term of years.
The sum repayable on death if the annuitant dies before he
has reached the age when the annuity has commenced or
before the stipulated number of annual payments have been
made is nothing more than a refunding of moneys deposited
for a defined purpose, when that purpose has wholly or
partially failed owing to the death of the annuitant. It is
common practice for testators to direct that moneys forming
part of their estates shall be used to purchase annuities for
their dependants, either for their life or for a specified term
of years, and I am quite unable to understand how annuity
contracts purchased for such a purpose could be classified
as contracts of life insurance.

It may be noted in passing that by s. 26 of the Act
insurers licensed for the transaction of life insurance in the
Province may issue annuities but nothing in Part V refers

to such contracts or the moneys payable thereunder.
51476-0—23
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I would allow this appeal with costs throughout and
restore the judgment at the trial. I would not award costs
to or against the intervenant.

Appeal allowed with costs throughout.

Solicitor for the defendant, appellant: V. Maclean
Howard, Toronto.

Solicitors for the plaintiff, respondent: Cameron, Weldon,
Brewin & McCallum, Toronto.

Solicitor for the Attorney General of Canada, inter-
venant: W. R. Jackett, Ottawa.

DAME GABRIELLE ROBERT (Petitioner) APPELLANT;

AND
GERALD MARQUIS (Plaintiff) ......... REsPONDENT;
AND
ANTONIO LUSSIER .................. Mis-EN-cAUSE.

ON APPEAL FROM THE COURT OF QUEEN’S BENCH, APPEAL SIDE,
PROVINCE OF QUEBEC

Parties—Death of party—Appeal token in name of deceased party—
Whether absolute or relative nullity—W hether petition in continuance
of suit receivable—Code of Civil Procedure, arts. 266, 270, 1193, 1209,
1226, 1237.

The taking of an appeal in the name of a deceased person is not an absolute
nullity but only a relative one which can be remedied by amendment.
Price v. Fraser (1901), 31 S.C.R. 505, applied.

The appellant’s husband was sued in damages and the action was contested
on his behalf and in his name by the attorney for the insurance com-
pany by which he was insured. He died after the trial but before
judgment condemning him was delivered. Neither the insurance com-
pany nor the attorney knew that he was dead, and, on the instructions
of the insurance company, the attorney filed an appeal in the name
of the deceased. After the delays for appeal had expired, the appellant
(the widow and universal legatee of the deceased) filed a petition in
continuance of suit. The plaintiff contested the petition and also moved
to quash the appeal. The Court of Appeal granted the motion to
quash and dismissed the petition in continuance. Appesals were taken
from these two judgments.

*Present: Kerwin CJ. and Taschereau, Cartwright, Fauteux and
Abbott JJ.
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Held (Taschereau and Fauteux JJ. dissenting): The appeals should be

allowed and the case should be remiited to the Court of Queen’s
Bench, Appeal Side, for decision upon the merits.

Per Kerwin 'C.J. and Cartwright and Abbott JJ.: The decision in Price v.

Fraser, supra, was not distinguishable and, in such a case as this, this
Court was bound by its own previous decision.

Per Cartwright and Abbott JJ.: The principle laid down by this Court in

Price v. Fraser, supra, was applicable to the issue in the present case.
There was no difference in principle between the two cases. In both
of them the appeal was taken in the name of a deceased litigant in
error, which is defined as “something incorrectly done through ignorance
or inadvertence”. The taking of such an appeal being a relative nullity
only, the reason for which it was taken erroneously in the name of the
deceased person could not make the nullity an absolute one, incapable
of being remedied by amendment. The proceeding should have been
designated as a motion to amend the inscription in appeal, but as this
was a matter of form and not of substance, the Court below was
entitled proprio motu to deal with it as such a motion.

Per Taschereau J., dissenting: There is no need for continuance of suit

when a cause is ready for judgment, but, pursuant to art. 270 C.C.P.,
a suit can be continued by the heirs or representatives of a deceased
person who was originally a party to it. The appeal to the Court of
Queen’s Bench is a new instance, and there can, therefore, be no con-
tinuance if it has been brought in the name of a person who was already
dead. Article 1209 C.C.P. implies necessarily that an appeal cannot
be brought in the name of a deceased person. The French authors are
unanimous in their opinion that the purpose of a continuance of suit
is to replace the deceased party and to continue proceedings already
started; that the deceased party must have been engaged in an
instance; that there has been an interruption in the proceedings, and
that every summons in the name of a deceased person is null. It is
a question of absolute nullity, of something non-existent, and therefore
the factors of discretion or of prejudice cannot be taken into account.

Price v. Fraser, supra, was distinguishable on the facts and the proceedings.

Pe

3

There, the majority judgmert did not decide that a deceased person
could start an snstance, but merely that an error, made by inadvertence,
in the name of the party, could be remedied by amendment. Nothing
could justify extending the scope of that decision so as to make it say
that an ¢nstance which in law has never existed could be continued.

Fauteux J., dissenting: The present case was clearly distinguishable as
to the facts, the proceedings and the question of law from Price v.
Fraser, supra, as well as from the cases therein cited. What this Court
decided in the Price case was (1) that the Court of Revision could, by
amendment, correct an inscription made by inadvertence in the name
of a deceased person whereas it was intended to have been made,
according to the mandate received, in the name of the testamentary
executors, and (2) that there had been no abuse of discretion and no
prejudice. The ratio decidendi of point (1) consisted merely in the
approval, expressed with some hesitation, of a jurisprudence, the
application of which was, however, specifically limited to cases similar
to the ones that gave rise to that jurisprudence. The declaration at
p. 513 of the Price case, that an inscription in review may validly be
taken in the name of a dead person, was a mere obiter dictum, since
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1957 it went beyond what was necessary to the decision in that case.
R,;!;;;z'r Charles R. Davidson & Co. v. M’Robb or Officer, [1918] A.C. 304 at

v. 322; Quinn v. Leathem, [1901]1 A.C. 495 at 506, applied.
Marquts

et al. An appeal being a new instance, it was metaphysically impossible for a

—_— deceased person to satisfy the provisions of public order governing the
right ester en justice, and the inobservance of those provisions imported
nullity. Tf ignorance of the minority of a party to an snstance did
not modify the absolute character of the nullity resulting therefrom,
ignorance of the death of an appellant should not have a different
result. Levine v. Serling, [1914] A.C. 659, referred to. What was
sought here was much more than the correction of an error, caused by
mere inadvertence, in the inscription in appeal, since the vice in the
proceedings here resulted from ignorance of the fact of the defendant’s
death.

APPEALS from the Court of Queen’s Bench, Appeal Side,
Provinee of Quebec!, dismissing a petition in continuance
of suit. Appeals allowed, Taschereau and Fauteux JJ.
dissenting.

A. Laurendeau, Q.C., for the petitioner, appellant.
André Nadeau, for the plaintiff, respondent.

TaE CHIEF JUsTICE:—By an order of this Court leave
was granted Dame Gabrielle Robert to appeal from two
judgments of the Court of Queen’s Bench (Appeal Side) of
the Province of Quebec!, pronounced September 20, 1956.
One of these judgments dismissed with costs an appeal to
that Court of the deceased, Leopold Patenaude; the other
dismissed with costs a petition en reprise d’instance of the
present appellant, the widow and universal legatee of
Patenaude.

The point is determined so far as this Court is concerned
by its decision in Price v. Fraser?, where it was held that
the taking of an appeal in the name of a deceased person
is not an absolute nullity but is a relative one which can
be remedied by amendment. That decision is not dis-
tinguishable and, in such a case as this, the Court is bound
by its own previous decision. This has never been doubted.
It was so held in The Grand Trunk Railway Company of
Canada v. Miller®. There Chief Justice Taschereau at p. 59
states: “We were bound, I need hardly say, by that
decision.”, referring to The Queen v. Grenert. At p. 63

1Sub nom. Patenaude v. Marquis, [1956]1 Que. Q.B. 808.

2(1901), 31 S.C.R. 505.
3(1903), 34 S.CR. 45. 4(1899), 30 S.CR. 42.
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Girouard J. and at p. 66 Davies J. and at p. 70 Killam J. 197
made statements to the same effect. The fact that the Rosmsr
judgment of this Court in the Miller case was reversed by MAgdms
the Judicial Committee!, has no relevancy to the matter %
under discussion. Kerwin CJ.

In Daoust, Lalonde & Cie. Ltée. v. Ferland?, Chief Justice
Anglin states:

Although impressed by the views of Mr. Justice Howard in the Court
of King’s Bench, I find it impossible to follow him to his conclusions. To
give effect to them here, I think, would be to exhibit a vaecillation in the
opinion expressed by this court on the subject of the scope and application
of Art. 1301 C.C., which could not fail to be disastrous. We might as well
at once forego any idea that the doctrine of stare decisis (Stuart v. Bank of
Montreal (1909) 41 Can. S.C.R. 516) forms part of our jurisprudence.

In the reasons for judgment of Duff and Rinfret JJ.
delivered by the former, it is pointed out that “It is settled
by several decisions of this court that the ambit of article
1301 is not restricted to personal obligations”. In La Cor-
poration du Village de la Malbaie v. Boulianne®, Chief Jus-
tice Anglin in a dissenting judgment had this to say:

While I fully recognize the force of the contention of the respondents
that the jurisprudence of Quebec has benr very largely to the contrary of
the view above expressed, and the value and significance of the judgments
of the Privy Council in such cases as Webb v. Outrim [1907] A.C. 81, (and
am fully prepared to stand by what I said in Gagron v. Lemay (1918)
56 Can. SIC.R. 365, at 374 as to the wisdom and importance of this branch
of the doctrine of stare decisis), we must also be careful never to forget
that we are not bound by the decisions of provincial courts and that it is
our business to correct the errors of those courts when it is clear to us
that such errors have, in fact, existed (Bourne v. Keane [1919] A.C. 815,
at 859-860).

The appeals should therefore be allowed with costs here
and in the Court of Queen’s Bench (Appeal Side) and the
case remitted to that Court so that the appeal to it may be
adjudicated upon the merits.

TascHEREAU J. (dissenting):—Le 2 mai 1956, par juge-
ment de la Cour Supérieure, rendu dans le district de Bed-
ford, Léopold Patenaude et Antonio Lussier ont été con-
damnés conjointement et solidairement, & payer & l'intimé
Gérald Marquis la somme de $8,217.18 comme résultat d’un
accident d’automobile. I/un des défendeurs, Léopold

1119061 A.C. 187, 75 LJP.C. 45, 9¢ L.'T. 231, 22 T.L.R. 297.

2119321 S.C.R. 343 at 345, 2 D.L.R. 642.
3119321 S.C.R. 374 at 379.
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1957 Patenaude, était détenteur d’une police d’assurance émise
Roserr  par la Canadian Mercantile Assurance Company, contre la

Mangurs  T€Sponsabilité publique.

etal. Apreés que le jugement de la Cour Supérieure fut rendu,

Taschereaud.M[M. Phaneuf, Turgeon et Noél qui agissaient comme
"~ procureurs pour la Compagnie d’Assurance et, par consé-
quent, indirectement pour Léopold Patenaude, recurent
instructions de leur cliente la compagnie d’assurance de
porter la cause en appel quant & Patenaude et, en consé-
quence, le 30 mai 1956, c’est-a-dire dans le délai prévu par
le Code de procédure civile, une inscription en appel fut
logée au greffe de la Cour du Banec de la Reine & Montréal.
IL’autre défendeur Antonio Lussier a aussi porté sa cause en

appel, mais ce dernier appel est étranger au présent litige.

Quand les procureurs de la compagnie d’assurance ont
produit et signifié leur inscription en appel cu nom de
Léopold Patenaude, ce dernier était décédé depuis le 8 avril
précédent, ce que la compaghie d’assurance ignorait. Ce
n’est que le 4 juin 1956, aprés que les délais légaux pour
inscrire en appel furent expirés, que Mtre Phaneuf, qui
avait recu instructions de porter la cause en appel, a été
informé du déceés de Patenaude.

Au moment de son décés, Patenaude était marié 4 la
présente appelante, Dame Gabrielle Robert, et cette
derniére était la légataire universelle de la succession du
défunt. Le 3 juillet de la méme année, I’'appelante produisit
devant la Cour du Banc de la Reine une demande en reprise
d’instance, en vertu des dispositions des arts. 266 et 1237 du
Code de procédure civile, et demanda dans ses conclusions
de continuer 'instance devant la Cour du Banc de la Reine
vu le décés de son époux. Cette requéte a été combattue
par Iintimé Marquis pour le motif que 'inscription en appel
au nom de Patenaude était invalide. A peu prés a la méme
période, Marquis a produit devant la Cour du Bane de la
Reine une motion pour faire rejeter I’appel pour la méme
raison. La Cour du Banc de la Reine a rendu jugement et
a rejeté 'appel pour la raison suivante':

CoNSIDERANT qu’aucune instance h'a jamais commencé ni s’est jamals
formée devant cette Court au motif que Iinscription faite au nom de
Vappelant décédé dés avant le jugement de la Cour Supérieure était
radicalement nulle.

18ub nom. Patenaude v. Marqguis, [1956]1 Que. Q.B. 808.
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Elle a aussi rejeté la requéte en reprise d’instance pour 1957

le motif suivant: RO1B]ERT
Consmirant que les héritiers de cet appelant inexistant ne peuvent Marquis
continuer ou reprendre une instance qui n’a jamais pris naissance et qui a et al.

Taschereau J.

été mise & néant par 'arrét précité de cette Cour.

Une permission spéciale a été accordée d’appeler de ces
deux jugements de la Cour du Banc de la Reine.

La preuve réveéle que Patenaude en effet est décédé le
8 avril 1956, lorsque la cause était en état devant la Cour
Supérieure, et que le juge au procés a rendu son jugement
le 2 mai de la méme année. Il appert aussi au dossier que
Vinseription en appel au nom de Patenaude a été produite
le 30 mai 1956, soit dans les délais prévus au Code de
procédure civile, mais 4 cette date, il y avait déja prés de
deux mois que Patenaude était décédé. Il n’est pas contesté
que Patenaude était porteur d’une police d’assurance émise
par la Canadian Mercantile Assurance Company qui, en
fait, le représentait dans cette cause, et qui elle-méme avait
donné des instructions & ses avocats, et qu’a cette date du-
30 mai, la compagnie d’assurance, pas plus que Mtre
Phaneuf, n’était au courant du décés de Patenaude. Les
avocats de 'intimé Marquis savaient que Patenaude était
décédé. A part les deux jugements formels rendus par la
Cour du Banc de la Reine, les juges de cette Cour n’ont
produit aucune raison écrite au dossier.

En vertu des dispositions du Code de procédure de la
province de Québec, il n’y a pas lieu a reprise d’instance
lorsque la cause est en état, c’est-a-dire lorsque l'instruction
est terminée et que la cause a €té prise en délibéré (arts. 266
et seq. C.P.C.). Cependant, I'instance peut étre reprise en
vertu des dispositions de 'art. 270 C.P.C. par les héritiers
ou ayants cause de la partie décédée. Il faut donc que la
personne décédée ait été partie a U'instance originairement
pour que cette derniére puisse étre reprise dans le cas de
décés. Or l'on sait, et ¢’est une jurisprudence constante, que
Pappel logé devant la Cour du Banc de la Reine constitue
une nouvelle instance. Ce n’est pas un simple acte de
procédure dans une instance pendante, et pour cette raison,
les représentants d'un défunt n’ont pas & reprendre
Uinstance pour initier un appel. Une inscription en appel
est Péquivalent d’une nouvelle action. Méme sans la
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formalité d’une substitution de procureurs, un procureur
autre que celul qui occupait en premicre instance peut
instituer un appel.

Suivant les dispositions de I’art. 1209, I'appel doit étre
interjeté dans les trente jours du jugement, et ce délai, nous
dit Yarticle, est de rigueur, méme contre les mineurs, les
femmes sous puissance de mari, les insensés ou interdits, et
les personnes absentes de la Provinee, lorsque ceux qui les
représentent ou doivent les assister, ont été diiment mis en
cause. De plus, si la partie déceéde avant d’appeler, le délai
ne court contre ses héritiers ou représentants légaux que du
jour de son déceés, ce qui implique nécessairement 'idée que
Pappel ne peut étre logé au nom du défunt. Sur cette ques-
tion, la jurisprudence de la province de Québec n'est pas
trés riche. Le plus ancien jugement est celui de Kerby v.
Ross' en date de 1874. Le sommaire se lit ainsi:

That an appeal instituted in the name of a party who has died while
the case was en délibéré in the Court below is null and void.

That a petition by the alleged legal representative of such deceased
party, to take up the instance, cannot be allowed.

Dans cette cause, M. le Juge Loranger parlant pour les

juges Ramsay et Sanborn, dit ce qui suit:
The principle of law is that no judicial or extra judicial proceeding
can be conducted in the name of a person who s dead.

Et plus loin:
Now it is admitted by the learned president of the Court that an
appeal is an instance nouvelle. That being the case, it is plain that this
new proceeding cannot be taken out in the name of one who is dead.

Dans un autre jugement rendu la méme année, soit en
septembre 1874, Haggarty v. Morris and Haggarty et al?,
il a été décidé ce qui suit:

That after the instance has been taken up in the place of a dead
appellant, it is not competent to the respondent to move to quash the
writ of appeal, on the ground that it issued in the name of a person who
was dead previously to the issue of the writ.

Apparemment dans cette cause, ou le banc était composé
de trois des juges qui avaient siégé dans la cause ci-dessus
citée, la Cour en est venue 3 la conclusion que parce qu’une
requéte en reprise d’instance avait été faite et main-
tenue avant la motion pour rejet d’appel, il y avait eu
acquiescement.

1(1874), 18 L.C. Jur. 148. 2(1874), 19 L.C. Jur. 103.
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Ce jugement évidemment ne peut nous aider dans la E’EZ

détermination de la présente cause, et il ne peut étre opposé  Rosmsr
au jugement rendu dans Kerby v. Ross. Clest d’ailleurs la  prapqums
conclusion & laquelle en est venue la Cour du Banc de la  ¢tal
Reine dans la cause de Fraser v. Price', ot Sir Alexandre TaschereauJ.
Lacoste dit ce qui suit, en référant sans doute a la cause de
Haggarty v. Morris:

Nous ne croyons pas pouvoir faire autrement que d’appliquer la régle
qui parait &tre pour ainsi dire universellement admise en France ot le
droit est semblable au ndtre. Nous avons bien dans notre jurisprudence un
précédent de notre cour qui a refusé le rejet de l'appel aprés une reprise
d’instance par les représentants légaux, mais c¢'était parce qu'il y avait eu
acquiescement. La demande de rejet avait été faite aprés une reprise
d’instance aceeptée par l'intimée.

Cependant, le jugement de 1a Cour d’Appel dans cette
cause de Price v. Fraser a été infirmé par cette Cour®. Sir
Henry Strong, Juge en chef, et le Juge Elzéar Taschereau
étaient dissidents. Dans cette cause, il ne s’agissait pas
d’une reprise d’'instance, mais bien d’'un amendement, et
j’en discuterai ultérieurement les divers aspects.

Les auteurs francais sont unanimes dans I’opinion que le
but de la reprise d’instance est de remplacer la partie
décédée et de continuer les procédures déja commencées.

Comme le dit Bioche, Dictionnaire de Procédure, vol. 5,
5% éd. 1867, & la page 805:

La reprise d’instance est 'acte par lequel I'ayant cause d’une partie

reprend volontairement ou est forcé de reprendre linstance dans laquelle
cette partie est engagée; .

Employant 4 peu prés les mémes termes, Carré et
Chauveau, Procédure Civile et Commerciale, vol. 3, 5° éd.
1880, & la page 220 disent:

On peut définir la reprise d’instance acte par lequel ceux qui suc-
cedent aux droits et obligations d'une partie, ou qui ont, & tout autre titre,

droit et qualité pour la représenter, reprennent volontairement, ou sont
foreés de reprendre l'instance dans laquelle cette partie était engagée.

Pour qu’une instance soit reprise, il faut qu’elle soit inter-
rompue, il faut qu’il y ait un lien qui ait été rompu. Ceci
suppose donc qu’il faut que l'instance ait été commencée,
Glasson et Tissier “Préeis de Procédure Civile” vol. 2, 3¢ éd.
1926, page 580.

1(1901), 10 Que. K.B. 511 at 524. 2(1901), 31 8.C.R. 505.
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i}f’z Jur. CL. Proc. Civ., arts. 342 et 343, n° 10 et 11, rapporte

Roserr  C€ QUi suit:

M A}Zz}éms Pour qu'il y ait lieu & reprise d’instance, il faut qu’il y ait une instance
et al. en cours; par suite, il n’en saurait &tre question si, au moment ol se
— produit I'événement susceptible de produire linterruption, linstance n'est

Tasch~_er_eau J-pas encore engagée, ou si elle a pris fin.

Et aussi:

Ainsi; si la partie était déeédée au jour de Vassignation introductive
d’instance, Uassignation éiait nulle et il n’y a pas lieu 3 reprise d’instance; ...

On voit done qu’il faut de toute nécessité qu’une partie
ait été engagée dans une instance pour que celle-ci puisse
étre reprise, qu’il faut une interruption dans une procédure
déja commencée, et que toute assignation faite au nom d’une
personne décédée est nulle.

I’argument que cette permission de reprendre V'instance
ne constitue pas un abus de discrétion si personne ne subit
de préjudice, est & mon sens sans valeur. Il s’agit d’une
nullité absolue, de quelque chose d’inexistant, et dans ce
cas, ni la discrétion ni le préjudice ne sont des facteurs dont
les tribunaux sont justifiés de tenir compte. Si comme c’est
le cas, les parties ne peuvent pas consentir 4 prolonger les
délais de 30 jours pour inscrire un appel, & plus forte raison
est-il interdit de consentir & ce qu’un défunt forme une
demande en justice, méme §'il y a ratification. L’incapacité
vient du tribunal.

Dans la cause de Price v. Fraser', que j’al mentionnée
précédemment, il s’agissait d'une action pour revendiquer
certains terrains, et aussi en réclamation de dommages.
I’action fut maintenue en partie par la Cour Supérieure, et
les défendeurs logerent un appel devant la Cour de Revision.
M. Price, le défendeur, était cependant décédé durant le
délibéré en Cour Supérieure, mais I'appel fut logé en son
nom, et non pas au nom des exécuteurs testamentaires. La
cause fut placée sur le role de 1a Cour de Revision deux mois
plus tard; les intimés présentérent une motion pour rejet
d’inscription, et cette motion fut suivie, le lendemain,
d’une autre motion, pour amender afin de substituer comme
appelants, les noms des exécuteurs testamentaires & celui de
M. Price.

Les deux motions furent entendues en méme temps par
la Cour de Revision, et la motion pour amender fut accordée
sans frais, et la motion pour rejet d’inscription en revision

1(1901), 31 S.C.R. 505.
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fut accordée pour les frais seulement. Subséquemment, la 1957

Cour de Revision entendit la cause au mérite et rejeta Roserr
laction. Il y eut un appel de logé des trois jugements Manquis
devant la Cour du Banc de la Reine, qui décida que la Cour ~ etal

de Revision n’avait pas juridiction pour amender I'inserip-Taschereau J.
tion en revision, et que tous les jugements de cette dernicre

Cour étaient invalides. La Cour Supréme maintint Pappel

et remit le dossier & la Cour du Banc de la Reine, afin qu’elle

puisse adjuger sur le mérite.

Je crois que cette décision de la Cour Supréme, sur
lagquelle se sont particuliérement basés les procureurs de
Pappelant, peut étre distinguée de la présente cause. Il
s’agissait en effet d'une motion pour amender, et comme le
signale M. le Juge Girouard dans le jugment de la majorité,
en vertu du nouveau Code de procédure, le pouvoir d'une
cour pour accorder un amendement a été substantiellement
élargi; c’est d’ailleurs ce qu’indiquent les arts. 513 et 523.
M. le Juge Girouard continue en disant que ces articles sont
conformes au principe que les codificateurs expliquent dans
leur rapport, et que seul l'art. 522 du Code de procédure
signale une exception au pouvoir d’amender, ¢’est-a-dire que
la nature de 1’action ne doit pas étre changée. Il continue &
dire que personne n’a subi de préjudice, que les adversaires
n’'ont pas été pris par surprise, que des affidavits ont été
produits & Peffet que Pavocat des appelants, c’est-a-dire des
exécuteurs testamentaires de Price, savait que M. Price
était décédé, qu’il avait recu instructions d’inserire au nom
des exécuteurs, qu'il avait recu I’argent pour faire le dépot
néecessaire, et que c’est par inadvertance seulement de sa
part, que linscription n’avait pas été faite telle qu’elle
aurait di Iétre. L’avocat avait véritablement mandat et
I'intention d’inscrire au nom des exécuteurs testamentaires,
mais & cause de sa propre erreur, ce n’est malheureusement
pas ce qui a été fait.

Dans le cas qui nous occupe, la situation est entiérement
différente. Il ne g’agit pas d’un amendement, mais bien
d’une reprise d’instance, et les textes du Code de procédure
civile sont entiérement différents, car 'on sait qu’en vertu
de P’art. 270 que j’ai signalé déja, linstance ne peut étre
reprise que par les héritiers ou ayants cause de la partie
décédée. Pour reprendre cette nouvelle instance en Cour
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}_"fz d’Appel, il eut fallu que Patenaude, avant son déces, fit

Rommer  partie devant la Cour du Banc de la Reine, et qu’il fit

U' ’ 14 r by . . . r . A
Marguis  décédé aprés I'inscription en appel, logée par lui-méme.
et al.

Taschorenu ], I1 ne s’agit nullement d’un cas d’inadvertance ou d’erreur,
——  comme dans la cause de Price v. Fraser. Dans cette derniére,
Pavocat savait que Price était décédé, avait l'intention

d’inserire au nom des exécuteurs testamentaires, et ce n’est

que par une erreur cléricale que cela n’a pas été fait. Dans

la présente cause, M. Phaneuf ignorait la mort de son client

et avait done, en conséquence, I'idée d’inscrire au nom du

défunt. Il n’y a aucun élément d’inadvertance ni d’erreur.

La question de savoir si I'avocat du défunt était au
courant de la mort de son client ou ne 1’était pas, est d’une
supréme importance. S’il le savait, comme dans la cause de
Price v. Fraser, 'avocat a recu évidemment instructions
d’appeler de la part des exécuteurs testamentaires. D’un
autre coté, §'il lignorait, le défunt ne peut pas lui avoir
donné de pareilles instructions, évidemment encore moins
les exécuteurs testamentaires, qu’il ne devait pas connaitre.
Or, comme le dit le Juge Elzéar Taschereau, dissident dans
cette cause de Price v. Fraser, “il ne peut y avoir de mandat
d’outre tombe, de mandataire sans mandat”.

On voit done que dans Price v. Fraser la majorité de cette
Cour n’a pas décidé qu'un défunt peut commencer une
instance, mais elle a décidé que quand, par inadvertance, il
y avait erreur de nom, 'amendement était permis. Elle n’a
pas été au deld de cela, et rien ne me justifie d’étendre la
portée de ce jugement, et de lui faire dire qu’on peut
reprendre une instance qui en droit n’a jamais existé. Je
suis clairement d’opinion qu'un tel principe est contraire et
répugne 4 l’économie de la procédure, & la jurisprudence
établie et & 1'enseignement des auteurs.

Pour toutes ces raisons, je suis d’avis de rejeter ces deux
appels avec dépens.

CarrwricHT J.:—I agree with the reasons of the Chief
Justice and those of my brother Abbott and would accord-
ingly dispose of these appeals as proposed by the Chief
Justice.
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Favurevx J. (dissenting) :—Les faits et procédures don-
nant lieu 3 la question de droit soulevée en cet appel, logé
4 Pencontre d’un jugement unanime de la Cour du Banec de
la Reine!, sont relatés en détail aux raisons de jugement de
mon collégue M. le Juge Taschereau.

Comme ce dernier, et en toute déférence pour ceux qui
entretiennent 'opinion contraire, je ne crois pas que ce
point de droit soit, comme I’a soumis le savant procureur de
Pappelant, déja déterminé, en tant que la Cour Supréme
est concernée, par la décision majoritaire de cette Cour dans
Price v. Fraser®.

Différant la considération des conséquences juridiques en
résultant, on notera immédiatement que les faits et
procédures dans Price v. Fraser, ainsi que l'observent MM.
les Juges Taschereau et Abbott dans leurs raisons de juge-
ment, sont manifestement distinets de ceux qui se présentent
dans la cause actuelle. Dans Price v. Fraser, cette Cour—
le Juge en chef Sir Henry Strong et le Juge Sir Elzéar
Taschereau étant dissidents—affirma, contrairement aux
vues exprimées en Cour d’Appel par la majorité, mais
d’accord avec Yopinion minoritaire de M. le Juge Bossé, le
bien-fondé d’un jugement de la Cour de Revision autorisant
par voie d’amendement, la correction de l'inscription en
appel. Cette inscription, par suite d’une inadvertance
résultant d’un concours de circonstances, avait été logée, par
les procureurs agissant comme agents des procureurs
réguliers des exécuteurs testamentaires de Price, au nom du
défunt, au lieu de I'étre au nom de ces derniers, tel que voulu
par eux et leurs procureurs réguliers. Dans 'espéce, on ne
cherche pas & corriger le fait d'une inadvertance et il ne
s'agit pas non plus d’'un amendement. En fait, aucune
inadvertance n’existe puisque les procureurs, comme les
assureurs de Patenaude d’ailleurs, ignorant le fait du déces
de ce dernier, au moment ol Uappel était logé, I'ont délibéré-
ment inscrit en son nom. Et c’est la nullité—absolue ou
relative—, il en est discuté plus loin—de cette inscription
faite au nom d’un défunt qu’on a cherché & corriger, et ce
par voie de reprise d’instance, le tout au moment ol le
délai, pour légalement constituer cette instance en appel,
était expiré et ol la nullité de 'inscription était invoquée.

18ub nom. Patenaude v. Marquis, [19561 Que. Q.B. 808.
2(1901), 31 S.C.R. 505.
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Notons de plus que les faits ou les procédures de cette
cause sont également distinets de ceux qui furent considérés
dans les trois décisions de la Cour d’Appel de Québec citées,
en premier lieu, par M. le Juge Girouard au jugement
majoritaire de cette Cour dans Price v. Fraser.

Dans la premiére de ces décisions, celle de Haggerty v.
Morris and Haggerty et al?, il s’agissait bien d’'une motion
pour faire casser une inscription en appel logée au nom d’un
défunt, mais ceci dans des circonstances que nous ignorons
totalement et dont la similarité & celles de la présente cause
plutdt qu’a celles de Price v. Fraser ne peut aucunement
étre affirmée. En droit, cette motion fut rejetée, parce que
des procédures en reprise d’instance avaient été prises et
admises avant que ne fut faite cette motion. La Cour
d’Appel considéra que le défaut affectant 1'inscription avait
été couvert par ces procédures et qu'il n’était plus loisible de
g’en prévaloir. Ainsi que le gignale Sir Elzéar Taschereau
dans Price v. Fraser, & la page 508, cette décision de
Haggerty n’indique pas si ces procédures en reprise
d’instance avaient été contestées ou non. Enfin, et comme
Paffirmérent, en Cour d’Appel, les procureurs des appelants
dans Fraser v. Price?, les requérants dans la cause de
Haggerty “n’apparaissent pas avoir été hors des délais de
Pappel pour reprendre l'instance” et, ont-ils ajouté, “nous
devons supposer qu’ils ont fait leurs procédures en temps
utile”. Si telle était la situation, et rien ne permet d’en
douter, cet acquiescement, retenu comme ratio decidend: de
Ia décision dans Haggerty, avait comme objet la procédure
faite pour l’exercice d’un droit d’appel non périmé, et non
comme objet le droit d’appel lui-méme lequel, étant de
rigueur et attributif de juridiction, ne peut, aprées extinction,
revivre par 'accord des parties.

Les deux autres décisions citées par M. le Juge Girouard
dans Price v. Fraser, supra, soit Clément v. Francis® et
Laforce v. La Ville de Sorel*, peuvent étre examinées simul-
tanément en raison de la similitude du point décidé lequel,
4 mon avis, n’a aucune analogie avec celui soulevé dans
Iinstance qui nous occupe. Dans la premiere, il s’agissait
d’une motion pour rejeter 'appel logé par un curateur & un
interdit sans avoir obtenu préalablement, et conformément
aux exigences des arts. 306 et 343 C.C., 'autorisation du

1(1874), L.C. Jur. 103. 3(1883), 6 Legal News 325.
2(1901), 10 Que. X.B. 511 at 515. 4(1889), M.L.R. 6 Q.B. 109.
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juge ou du protonotaire sur I'avis du conseil de famille. On
décida que ce défaut pouvait étre corrigé par l'obtention
subséquente de cette autorisation. Dans la seconde, la
motion pour rejet d’appel reposait sur 'absence d’autorisa-
tion préalable du tuteur pour loger I'appel, ainsi que lexi-
geajent les dispositions de l’art. 306 C.C. Se basant sur le
précédent de Clément v. Francis, supra, on adopta la méme
conclusion et les procédures en appel furent suspendues pour
permettre 'obtention et la production de cette autorisation.
Dans les deux cas, on considéra évidemment que l'inscrip-
tion n’était pas de nullité absolue ab initio. Dans ces deux
décisions, cependant, il ne §’agissait pas d’un appel logé, par
inadvertance, au nom d’une personne dépourvue de toute
entité juridique, de toute existence, d'un défunt, mais bien
d’un tuteur et d’'un curateur dont le droit d’appel était con-
ditionné par I'observance de certaines formalités. Ajoutons
que le bien-fondé de ces décisions de la Cour d’Appel dans
Clément v. Francis, supra, et Laforce v. La Ville de Sorel,
supra, est demeuré, aux vues de cette méme Cour, I'objet
d’un doute sérieux. On en trouve I'expression dans ’opinion
de M. le Juge Rivard dans Morin és-qualité v. Labrecque’.
Dans Hamer v. Chevalier?, on a suivi ces deux décisions en
s’appuyant d’abord sur la longévité de cette jurisprudence
et surtout parce qu'on considéra que les dispositions de
Part. 306 C.C., requérant 'autorisation, avaient été adoptées
dans l'intérét et pour la protection du mineur et non dans
Uintérét des tiers, et que la nullité résultant du défaut de
Pobtenir préalablement & I'inseription en appel était relative
et non absolue.

La présente cause se distingue done clairement, quant aux
faits et procédures aussi bien qu’au point de droit en
résultant, d’avec celle de Price v. Fraser et de ces trois
causes citées, en premier lieu, aux raisons de cette déeision
majoritaire.

L’examen des quatre autres causes citées, mais non com-
mentées, aux raisons de M. le Juge Girouard, 4 la page 513,
suggere les observations suivantes. Dans Le Curé et les
Marguilliers de I'Buvre et Fabrique de Sainte-Anne de
Varennes v. Choquet®, il s'agissait également d’un défaut
d’autorisation pour appeler. Dans Sawyer v. The County
of Mussisquoi*, on décida que, sur un appel & la Cour de

1(1938), 66 Que. K.B. 430 at 435,  3(1885), ML.R. 1 Q.B. 333.
2119441 Que. K.B. 149. 4(1892), 1 Que. S.C. 217.
51476-0—3
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Circuit d’une déeision d’un conseil de comté, ol les parties
avaient été appelées en cause par ordre de la Cour, ces
derniéres ne pouvaient obtenir le rejet de I'appel sur le
motif que copie de lassignation ne leur avait pas été
signifiée, tel que requis par V'art. 1067 du Code Municipal.
Dans Varin v. Guérin', on jugea que le représentant de la
partie décédée peut s’'inscrire en revision sans au préalable
reprendre l'instance. La Cour était présidée par MM. les
Juges Jetté, Davidson et Pagnuelo. Il convient de retenir
le considérant suivant pris & la page 33:

Considérant que la qualité de la dite Dame Elmire Varin se trouve de
fait admise, que Vappel ou la revision est une instance nouvelle qui se
prend au nom des représentants de la partie décédée, qu’il n’était pas
nécessaire d’une reprise d’instance de sa part pour porter la cause en
revision et que sa procédure est régulidre et valable.

Enfin, dans Barrette v. Lallier®, on jugea que la Cour
Supérieure siégeant en revision n’était pas une Cour d’Appel
dans le sens de I’art. 306 C.C. et qu’en conséquence, le tuteur
n’était pas tenu d’obtenir 'autorisation y mentionnée pour
inscrire en revision.

En toute déférence, je dois dire qu’a mon avis, aucune des
décisions de ce dernier groupe, sauf celle de Varin v. Guérin,
ne peut avoir de portée sur le point qui nous occupe. Et on
observera que dans cette derniére cause, on affirma précisé-
ment que I'appel, ou la revision, doit étre porté au nom des
représentants de la partie décédée, et que Dame Varin,
Pexécutrice testamentaire du défunt, ayant logé I'appel en
son nom et en sa qualité, n’avait pas, tel qu’on le prétendait,
4 reprendre l'instance.

En somme, ce que la Cour Supréme a décidé dans Price
v. Fraser, ¢'est que: (i) la Cour de Revision avait juridiction
pour permettre un amendement aux fins de corriger I'inscrip-
tion qui, par inadvertance, avait été faite au nom du défunt
au lieu d’étre faite, suivant le mandat regu, au nom des
exécuteurs testamentaires; (i1) il n’y avait pas eu d’abus
dans l'exercice de ce pouvoir discrétionnaire et (iii) aucune
partie n’en subissait de préjudice. La ratio decidendi du
premier point (i) de la décision, qui est le point de sub-
stance, ne consiste vraiment que dans 'approbation, plutot
timidement exprimée, de la jurisprudence examinée, juris-

1(1893), 3 Que. S.C. 30. 2(1893), 3 Que. S.C. 489.
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prudence dont on a, cependant, limité 'application & des cas
similaires & ceux y ayant donné lieu, ainsi qu’il ressort des
deux extraits suivants':

The opinion finally prevailed, and the jurisprudence seems to be well
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settled, for nearly thirty years, by numerous decisions quoted above, that FaubeuxJ.

a defective appeal, such as in the above cases, is not so absolutely null and
void that it cannot be remedied by subsequent proceedings or conduct,
and especially by an amendment.

* * *

I am inclined to regard the jurisprudence of Quebec as not only just
and reasonable but also sound in law.

Je crois avoir suffisamment indiqué les distinetions entre les
faits ou les procédures donnant lieu & cette jurisprudence
aussi bien qu’a la décision dans Price v. Fraser, d’une part,
et ceux donnant lieu au point de droit soulevé en la présente
cause. Au jugement majoritaire de cette Cour, on trouve
également une référence a l'art. 1193 C.P.C., dispositions
applicables & un pourvoi devant la Cour de Revision mais
dont le texte a été reproduit a l’art. 1226 quant au pourvoi
devant la Cour d’Appel. Quoique référant & cet article,
M. le Juge Girouard n’affirme rien de définitif quant 3 son
interprétation. Et la déclaration, suivant immédiatement
cette référence, a l'effet qu'une inscription en revision peut
validement étre faite au nom d’une personne décédée, cons-
titue un dictum débordant, en raison de sa généralité, ce
qu’il était nécessaire de statuer en droit, pour la détermina-
tion des faits de la cause et qui, pour cette raison par-
ticuliérement, ne lie pas. A la vérité, tout ce qu’il était
nécessaire de décider en droit dans cette cause de Price v.
Fraser, ¢’est qu'une inscription en revision logée au nom
d’un défunt, par suite d’une simple inadvertance et non par
suite de Yignorance du fait du décés, n’était pas entachée de
nullité absolue, mais d’une nullité relative susceptible d’étre
corrigée par voie d’amendement. Dans Charles R. Davidson
and Company v. M’Robb or Officer?, Lord Dunedin dit:

My Lords, I apprehend that the dicta of noble Lords in this House,
while always of great weight, are not of binding authority and to be
accepted against one’s own individual opinion, unless they can be shown
to express a legal proposition which is a necessary step to the judgment
which the House pronounces in the case.

1(1901), 31 S.C.R. 505 at 512, 513. 2[19181 A.C. 304 at 322.
51476-0—34% '
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Cette déclaration générale de M. le Juge Girouard est, de
plus, manifestement en conflit avec le principe de droit
affirmé au considérant précité de la cause de Varin v. Guérin,
citée dans ses raisons de jugement. Aussi bien ce serait, je
crois, dépasser 'intention véritable du savant juge que de
donner plein effet & cette déclaration générale en écartant
celui résultant de la cause qu’il cite & 'appui de 'approba-
tion restrictive qu’il donne & la jurisprudence rapportée.

De plus, 'application de la maxime Ubsi jus est aut vagum
aut incertum, ibi mazima servitus praevalebit ou de la doc-
trine du stare decisis demeure toujours assujettie aux
observations classiques faites 4 la Chambre des Lords par
I'Ear] d’Halsbury L.C., dans Quinn v. Leathem®:

Now, before discussing the case of Allen v. Flood ([18981 A.C. 1) and
what was decided therein, there are two observations of a general character
which I wish to make, and one is to repeat what I have very often said
before, that every judgment must be read as applicable to the particular
facts proved, or assumed to be proved, since the generality of the expres-
sions which may be found there are not intended to be expositions of the
whole law, but governed and qualified by the particular facts of the case
in which such expressions are to be found. The other is that a case is
only an authority for what it actually decides. I entirely deny that it can
be quoted for a proposition that may seem to follow logically from it.

Au mérite de la question soulevée dans la présente cause,
je suis d’accord avec les raisons et la conclusion de mon
collegue M. le Juge Taschereau, auxquelles je voudrais
ajouter les considérations suivantes.

L’appel constitue une nouvelle instance et il est de régle,
dans notre droit: que, pour former une demande en justice,
il faut avoir un intérét; que personne ne peut plaider au
nom d’autrui; que, pour ester en justice, en demandant ou
en défendant, sous quelque forme que ce soit, il faut avoir,
sauf le cas de dispositions spéciales, le libre exercice de ses
droits, et que ceux qui ne I'ont pas doivent étre représentés,
autorisés ou assistés de la maniére que régle leur état ou
leur capacité relative. On n’a pas & signaler I'impossibilité
métaphysique pour un défunt de satisfaire & aucune de ces
dispositions d’ordre public, dispositions dont I'inobservance
emporte la nullité. Particuliérement, et en décédant, comme
le remarque M. le Juge Rivard en commentant Yart. 1226
C.P.C., dans Manuel de la Cour d’Appel, p. 280, n° 650, la
partie “a laissé le droit d’appeler dans sa succession et ce
droit peut &tre exercé par ses représentants légaux, exécu-

1119011 A.C. 495 at 506.



4

S.C.R. SUPREME COURT OF CANADA

teurs, légataires ou héritiers, selon le cas. Ils sont censés
avoir été partie au proces dans la personne de leur auteur.”
Dans Levine v. Serling*, décision postérieure & Price v.
Fraser, et dans laquelle il s’agissait d’une action dirigée
contre un mineur alors que, suivant la loi, elle aurait di
étre contre le tuteur, le Comité Judiciaire du Conseil Privé
jugea, contrairement & ce qui avait été décidé par cette
Cour?, que la nullité en résultant était absolue et que, dés
qu’apparait la preuve du fait de la minorité, 'instance com-
mencée doit étre considérée comme n’ayant jamais eu
d’existence. Il convient de citer les extraits suivants du
jugement?:

They I[Their Lordships] do not agree with the statement that the
incapacity of minors is relative and not absolute; in their opinion, the

incapacity to sue and be sued is absolute, subject only to certain expressed
exceptions.

* * *

But when it has once been established, as in this case, that the so-called
defendant is an infant, then he ceases ab initio to be a defendant and
cannot be treated by summons or order as if he were: this is not a mere
question of procedure but of legal right, and is therefore not a matter of
judicial discretion but of determination on the facts. The proceedings
after the infant attained his majority in this case are open to the further
objection that there was then no longer any action in existence.

Au jugement de cette Cour dans Levine v. Serling, on
avait, comme on le fait en la présente instance, traité le
point comme étant une question de pure procédure, ne
causant aucun préjudice, et soumis qu’aucun texte de loi
n’affirmait que la nullité était absolue. Ces arguments,
également invoqués par cette Cour dans Price v. Fraser,
n’ont pas prévalu devant le Comité Judiciaire dans cette
cause de Levine v. Serling. A mon avis, ces vues du Comité
Judiciaire sur le caractére de la nullité s’appliquent a
fortiori dans le cas d’une instance initiale ou d’'une instance
en appel dirigée contre une partie décédée, ou logée en son
nom. L’ignorance du fait de la minorité n’a pas la vertu de
modifier le caractére absolu de la nullité; et je ne vois pas,
dans le cas qui nous occupe, que lignorance du fait du
déceés puisse produire un résultat différent. Qu’on puisse
étre admis & corriger le vice d'une inscription résultant d’une

1[1914] AC. 659, 83 LJP.C. 205 111 L.T. 355 29 W.LR. 87,
19 D.L.R. 111.

2(1912), 47 S.C.R. 103, 7 D.L.R. 266. 3[1914]1 A.C. 659 at 663, 664.
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inadvertance, comme c’est le cas dans Price v. Fraser, ou
d’une faute d’inattention commise aux procédures ou, par
exemple, le chiffre 17 au lieu du chiffre 27 serait donné pour
désigner 1’dge de I'une des parties & la cause, ce sont 13 des
situations bien différentes de celle se présentant en I'espece
ou le fait viciant la procédure ne résulte pas de l'inadver-
tance mais de l'ignorance du fait du déces. Appliquer la
décision de Price v. Fraser aux faits de cette cause serait non
seulement en étendre la portée & une situation qui n’entre
pas dans le cadre de celles auxquelles cette Cour en a claire-
ment limité la portée et ainsi indiqué que la proposition de
droit y affirmée n’avait pas le caractére absolu qu'on veut
Iui donner, mais serait créer une exception nouvelle aux dis-
positions d’ordre public plus haut mentionnées.

Pour ces raisons, je rejetterais les deux appels avec
dépens.

ABBorT J.:—I am of the opinion that these appeals
should be allowed.

In my view the matter is determined by the decision of
this Court in Price v. Fraser', in which a majority of the
Court held that in the Province of Quebec the taking of an
appeal in the name of a deceased person is not an absolute
nullity but is a relative one which can be remedied by an
amendment.

The husband of the appelant, one Leopold Patenaude,
since deceased, was sued jointly with the mais-en-cause
Lussier for damages resulting from an automobile accident.
The said Leopold Patenaude was insured with the Canadian
Mercantile Assurance Company against public liability,
and the insurance company instructed its attorney to con-
test the action on his behalf.

On May 2, 1956, judgment was rendered condemning the
two defendants jointly and severally to pay to the respond-
ent Marquis the sum of $8,217.18 with interest and costs.
In the meantime, after the case had been heard on the merits
but before judgment was rendered, the said Leopold
Patenaude had died on April 8, 1956, a fact however which
was unknown to the insurance company and to its counsel.
Within the delay allowed for appeal, the insurance com-
pany instructed its counsel to appeal from the said judg-
ment and, on May 30, 1956, after notice to the attorneys

1(1901), 31 S.C.R. 505.
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for the respondent and the mis-en-cause, an inscription in
appeal was filed in the name of the said Leopold Patenaude
and the insurance company furnished security that it would
satisfy the condemnation and pay all costs adjudged in case
the judgment appealed from was confirmed.

Although the attorney for respondent knew of the death
of Patenaude he made no objection at that time to the
filing of the inscription in appeal or to the security
furnished. It was only after the delays to appeal had
expired that the attorney for the insurance company learned
of Patenaude’s death, and on July 3, 1956, a petition in
continuance of suit was taken asking that appellant (who is
the universal legatee of her husband the late Leopold
Patenaude) be authorized to continue the appeal. The
respondent Marquis contested the petition in continuance
and also moved to quash the appeal, and on September 20,
1956, the Court of Queen’s Bench rendered two judgments?,
one granting the motion to quash and dismissing the appeal
with costs and the other dismissing the petition in con-
tinuance with costs. The present appeals by special leave
are from those two judgments.

It is clear from the foregoing summary of the facts that
as between the late Leopold Patenaude and the Canadian
Mercantile Assurance Company, it was the latter which
had the ultimate interest in the outecome of the litigation.

I think moreover it may properly be inferred in the cir-
cumstances that Patenaude had authorized his insurers to
conduet the litigation in such manner as they saw fit, includ-
ing the taking of an appeal from the judgment in the Court
of first instance if it were deemed advisable to do so.

As I have said, I consider that the principle laid down by
this Court in Price v. Fraser is applicable to the issue in this
appeal and that appellant was entitled to ask that the
inscription in appeal be amended by substituting her name
as appellant in place of that of her deceased husband.

It is true that in Price v. Fraser by inadvertence, appeal
was entered in the name of the late Senator Price although
his death was in fact known to the attorneys who had been
instructed to take such appeal by his legal representatives.
An application to amend was allowed in order to substitute
the names of the testamentary executors for that of the

18ub nom. Patenaude v. Marquis, 119561 Que. Q.B. 808.
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1957 deceased. In my opinion, the enunciation of the legal prop-

Rosmsr  Osition that the taking of an appeal in the name of a
Marquis  deceased person is a relative and not an absolute nullity was
etal. g necessary step to the judgment of the majority in that
AbbottJ. case. In the present case the appeal was not taken in the
— name of the deceased by inadvertence. At the time the
inseription was filed, the attorney for the insurance com-
pany was ignorant of the fact that Patenaude was dead. I
am unable to see any difference in principle between the
two cases. In both of them appeal was taken in the name
of a deceased litigant in error and error is defined in the
Shorter Oxford English Dictionary as “something incor-
rectly done through ignorance or inadvertence”. The taking
of -an appeal in the name of a deceased person being a rela-
tive nullity, the reason for which such appeal has been
taken erroneously in the name of the deceased person can-
not change the character of the nullity to that of an absolute

nullity incapable of being remedied by amendment.

It is also true that in the present case the proceeding

taken to correct the error was entitled a petition en reprise

) d’instance whereas a motion to amend the insecription in

appeal would have been a more appropriate designation.

This, however, is a matter of form and not one of substance,

and in my opinion the Court was entitled proprio motu to

deal with the petition as an application to amend the
inseription in appeal.

I adopt as my own the language of Girouard J. in Price v.

Fraser, when, speaking for himself, Gwynne and Davies JJ.,
he said:

Under the new Code of Procedure, which governs this case, the power
of a court to amend has been greatly enlarged; it is almost unlimited. See
articles 513 and 523. The commissioners, charged with its confection,
observe that all the provisions contained in the above articles are in con-
formity with the new principle they lay down in relation to exceptions to
the form, namely, that formal defects do not entail nullity unless they are
not remedied. They express the opinion that article 522 furnishes the only
exception upon the power o amend, viz., the nature of the action cannot
be changed. I find, however, another wise limitation in article 520, viz.,
the opposite party must not be led into error. 'With these two exceptions,
the power to amend is much larger than in France; it is practically as
liberal as in England, the State of New York and the Province of Ontario.
The commissioners have even indicated the Codes and Judicature Acts in
force in these states as the source of several articles of our new code. The
cardinal rule seems to prevail in the courts of these countries that in pass-

1(1901), 31 S.C.R. 505 at 513.
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ing upon applications to amend, the ends of justice should never be
sacrificed to mere form or by too rigid an adherence to technical rules of
practice.

The appeals should therefore be allowed with costs here
and in the Court of Queen’s Bench (Appeal Side) and the

case remitted to that Court so that the appeal to it may be
adjudicated upon the merits.

Appeals allowed with costs, TASCHEREAU and FAUTEUX JJ.
dissenting.

Attorneys for the petitioner, appellant: Phaneuf &
Turgeon, M ontrgal.

Attorney for the plaintiff, respondent: J. Goyette,
Granby.

IN THE MATTER OF LEWIS DUNCAN, Esquire, one
of Her Majesty’s Counsel, of the City of Toronto, in the
Province of Ontario.

Contempt of Court—Committed in the face of the Court—What amounts
to contempt—“Scandalizing the Court or a judge’—Jurisdiction of
Supreme Court—The Supreme Court Act, RS.C. 1952, c. 259, as
amended.

The Supreme Court of Canada which, by the Supreme Court Act, is a
common. law and equity Court of record, has undoubted power to cite
a barrister and to find him guilty of contempt of Court for words
uttered in its presence.

There is no doubt that a counsel owes a duty to his client but he also has
an obligation to conduct himself properly before any Court in Canada.
This is particularly true of one who has been practising for many years
and has had.extensive experience in the Courts. Judges and Courts
are, alike, open to criticism and if reasonable argument or expostula-
tion is offered against any judicial act as contrary to law or the public
good, no Court can or will treat that as contempt; but any act
calculated to bring a Court into contempt or to lower its authority is
a contempt and punishable as such. Regina v. Gray, [19001 2 Q.B. 36
at 40, applied.

To say to the Court that the administration of justice will not be served

: if a particular member of the Court sits on an appeal that is about
to be argued, without giving any reasonable explanation of the state-
ment, constitutes a punishable contempt of the Court.

*PruseEnT: Kerwin CJ. and Taschereau, Rand, Kellock, Cartwright,
Fauteux and Abbott JJ.
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APPEARANCE in answer to an order of the Court call-

ReDuxcan ing on a barrister to show cause why he should not be

adjudged in contempt.

The judgment of the Court was delivered by

TaE CHIEF JUsTicE (orally) :—In pursuance of an order
of December 2, 1957, the above-named Lewis Duncan
appeared to show cause why he should not be adjudged in
contempt of this Court for a eertain statement attributed to
him on November 18, 1957. On that date Mr. Duncan
appeared as counsel for the appellant in an appeal before
this Court of Lahay v. Brown and when the appeal was
called for hearing Mr. Dunean said:

In my opinion, the administration of justice would not be served by
Mr. Justice Locke sitting on this appeal. It is in the interest of my client
and in my personal interest that Mr. Justice Locke should withdraw.

To-day Mr. Dunecan did not admit that he used those words,
but there is no doubt in the minds of those members of the
Court who were then present (leaving aside Mr. Justice
Locke), and it is made quite clear by the evidence given
before us to-day by Mr. W. K. Campbell and Mr. W. Boss,
that he did use them. In any event, in our opinion the
words which Mr. Duncan to-day asserted that he had used
on the previous occasion* do not differ in substance from
those set out above.

On November 18, upon that statement having been made,
Mr. Justice Locke said: “Why, for what reason?”, and
Mr. Duncan declined to give any reason. The Chief Justice
asked Mr. Duncan: “Is that all you have to say?”, to which
the reply was “Yes”. There was then no suggestion that
Mr. Justice Locke was or had been at any time concerned
in the appeal of Lahay v. Brown, or that he knew either of
the parties or any of the witnesses, or that there was any
feeling of animosity by him against Mr. Duncan personally.

*These words were as follows:

“With great respect to all mémbers of the Court I object to the
proceedings before this panel while Mr. Justice Locke is a member.

“As I understand it, the administration of justice requires that
justice be administered in fact, but also that it be so administered
that it is patent to all that it is being administered.

“And thirdly, so long as Mr. Justice Locke remains a member
of this panel I will not be satisfied nor will my client that justice is
being administered.”
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Upon reconvening after a recess on November 18, the 1957
Chief Justice announced: Re DUNCAN

The Court has considered the unprecedented situation which has KerwinC.J.
arisen. None of us knows of any reason for the remarkable statement earlier -
this morning and no reason has been advanced. The Court, therefore,
proposes to continue.

Mr. Justice Locke then said:

I have something to say, however. I do not know you, Mr. Duncan.
I have never had anything to do with you in my life. I have no feeling
of any kind towards you. I know nothing about the case we are about to
hear, but, since you have chosen to take this stand, I decline to sit in this
case. I withdraw.

The Court deemed it advisable that the parties to the
appeal should not suffer in any way by reason of what had
occurred and, accordingly, the hearing of the appeal was
commenced and completed with another member of the
Court replacing Mr. Justice Locke.

The objection taken by Mr. Duncan to our jurisdiction
to cite him for contempt has no foundation. By the pro-
visions of the Supreme Court Act, R.S.C. 1952, ¢. 259, this !
Court is a common law and equity Court of record and its
power to cite and, in proper circumstances, find a barrister
guilty of contempt of Court for words uttered in its presence
is beyond question. That power has been exercised for
many years and it is not necessary that steps be taken
immediately.

Although, as has been pointed out, Mr. Duncan made no
such suggestions on November 18, to-day he avers that over
30 years ago he was concerned in a certain matter; that
another member of the bar took umbrage at a certain action
taken by him; that later that member of the bar became
a partner of Mr. Locke, as he then was, and that he,
Mr. Dunecan, felt that the latter, as a result of his associa-
tion with the other member, had an “antipathy” to him,
to use his own words, that he was of opinion that that antip-
athy was exhibited by Mr. Justice Locke in an appeal of
Lacarte v. Board of Education of Toronto in 1955 It is
to be observed that in that case the five members of the
panel including Mr. Justice Locke were unanimous in dis-
missing the appeal of the appellant, for whom Mr. Dunecan
appeared. While he did not mention it, it should also be
pointed out that in an earlier appeal, Maynard v. Maynard
in 1951%, in which Mr. Duncan appeared for the appellant,

1119551 5 D.L.R. 369. 219511 S.C.R. 346, [19511 1 D.L.R. 241.
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the Court, of which Mr. Justice Locke was a member, was

. Re DUNCAN Unanimous in dismissing that appeal. We consider the sug-
Kerwin C J. gestions made by Mr. Duncan this morning too preposterous

to require elaboration.

Mr. Duncan says finally that in Kennedy v. The Queen,
which was a motion for leave to appeal to this Court, and
on which Mr. Justice Locke was one of a panel of three, he,
Mr. Duncan, through an agent had failed to secure leave to
appeal. He therefore considered, he said, that this was a
confirmation of the feeling he had that Mr. Justice Locke
was biased as regards himself. We are all of opinion that
this suggestion is too trivial to require further consideration.

There is no doubt that a counsel owes a duty to his client,
but he also has an obligation to conduct himself properly
before any Court in Canada. That applies particularly to
one who, like Mr. Duncan, has been practising for many
years and who has had an extensive experience in the Courts
of Ontario and in this Court. It has been stated by Lord
Russell of Killowen C.J. in Regina v. Gray, that judges
and Courts are alike open to criticism, and if reasonable
argument or expostulation is offered against any judicial
act as contrary to law or the public good, no Court could or
would treat that as contempt of Court. However, Lord
Russell had already pointed out that any act done calculated
to bring a Court into contempt or to lower its authority is
a contempt of Court and belongs to that category which
Lord Chancellor Hardwicke had as early as 1742 character-
ized as “scandalising a Court or a judge”. The matter is
put succintly in the 3rd edition of Halsbury, vol. 8 (1954),
at p. 5:

The power to fine and imprison for a contempt committed in the face
of the court is a necessary incident to every court of justice. It is a con-
tempt of any court of justice to disturb and obstruet the court by insulting
it in its presence and at a time when it is actually sitting . . . It is not from
any exaggerated notion of the dignity of individuals that insults to judges
are not allowed, but because there is imposed upon the court the duty of

preventing brevi manu any attempt to interfere with the administration
of justice.

1119001 2 Q.B. 36 at 40.
2Re Read and Huggonson (The St. James's Evening Post Case) (1742),
2 Atk. 469, 26 E.R. 683.
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We have considered the cases cited by Mr. Duncan but we 135_7;
think it necessary to refer only to Cottle v. Cottle’. It was ReDuncax
there held that it was not necessary to show that a justice KerwinC.J.
of the peace was in fact biased, and there was sufficient ~—
evidence upon which the husband there in question might
reasonably have formed the impression that that justice
could not give the case an unbiased hearing. The case was,
therefore, remitted for a new trial before a bench of which
that justice was not a member. There, however, it might
be pointed out that the husband took a specific objection to
Mr. Browning sitting as chairman of the Bath justices. Here
there was no suggestion at the time of any specific objection
and it was only to-day that the matters referred to above
were brought forward by Mr. Duncan and, as to these, we
have already expressed our opinion that not only is there no
substance to them, but the bringing forward of them at this
time is a continuation and an aggravation of the contempt
of Court of which we now unanimously find Mr. Duncan
guilty.

The members of the Court now available, omitting
Mr. Justice Locke, have no doubt that what was said by
Mr. Duncan on November 18, 1957, was deliberate and that
there is no basis in fact or law for his statements. It was
calculated to bring the Court and a member thereof into
contempt and to lower its authority and we so find. We,
therefore, fine Mr. Duncan the sum of $2,000, to be paid to
the Registrar of this Court on or before Friday, Decem-
ber 13, 1957. In default of payment he is to be imprisoned
by the Sheriff of the County of Carleton in the common
gaol of the said county, to be there confined for a period of
60 days unless the fine be sooner paid. Furthermore, unless
and until he personally apologizes unreservedly in open
Court for the statements made by him on November 18 of
this year he is prohibited from appearing in this Court or
in chambers.

Judgment accordingly.

[

1719391 2 All E.R. 535.
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J. & R. WEIR, LIMITED (Defendant) ....APPELLANT;

AND

LUNHAM & MOORE SHIPPING} R
LIMITED (Plaintiff) ............ ESPONDENT.

ON APPEAL FROM THE COURT OF QUEEN’S BENCH, APPEAL SIDE,
PROVINCE OF QUEBEC

Negligence—Sufficiency of evidence—Outbreak of fire in ship undergoing
repatrs—Knowledge of presence of inflammable cleaning fluid.

The defendant company was engaged by the plaintiff company to effect
general repairs to a ship. While the repairs were under way, a fire
broke out, caused by the use of an acetylene torch by the defendant’s
employees in close proximity to a highly inflammable cleansing fluid.
This cleansing fluid had been bought by the plaintiff and left lying on
the top of a tank near which the defendant’s employees were working,
and the defendant’s officers and employees had been specially engaged
to pump out this fluid but had left a quantity of it lying on the top
of the tank.

Held: The defendant alone was responsible for the fire and the consequent
damage. ‘The evidence revealed that it was negligent in not taking the
elementary precautions that a prudent man would have taken in
similar circumstances. Having a wide experience in the repairing and
cleansing of ships, the defendant knew or should have known that this
particular fluid was inflammsable. It was not the plaintiff which under-
took to flush out the fluid and the ordering of this fluid for use on the
ship did not constitute fault or a direct cause of the fire, particularly
in view of the fact that it was to be handled and used by people who
represented themselves as experts. Grobstein v. Leonard, [1943] Que.
K.B. 731 at 735; Gibson & Co. et al. v. Grangemouth Dockyard Com-
pany, Ltd. (1927), 27 Lloyd, L.R. 338 at 340, 344, quoted with approval.

APPEALS from two judgments of the Court of Queen’s

Bench, Appeal Side, Province of Quebec! on appeal from
a Judgment of Smith J. Appeals dismissed.

The action was for damages resulting from a fire that
originated in a manner described in the reasons for judg-
ment. The trial judge found both parties equally at fault
and awarded the plaintiff one-half of the damages assessed.
Both parties appealed and the Court of Queen’s Bench,
holding the defendant entirely at fault, allowed the plain-
tiff’s appeal, awarding it the full amount of the damages,
and dismissed the defendant’s appeal. The defendant
appealed from both judgments.

*PrpsENT: Taschereau, Locke, Cartwright, Fauteux and Abbott JJ.
1[1957] Que. QB. 514.



S.CR. SUPREME COURT OF CANADA

A. M. Watt, Q.C., and Lucien Tremblay, Q.C., for the
defendant, appellant.

R. C. Holden, Q.C., for the plaintiff, respondent.

The judgment of the Court was delivered by

TascuHEREAU J.:—The respondent company, as assignee
of Melan Shipping Company Limited, claims from the
defendant-appellant a sum of $10,516.37. It is alleged in
the declaration that on June 2, 1952, a fire occurred in the
engine-room of the ship “Anguslake”, on which the appel-
lant company was effecting general repairs. As a result of
the damages caused by the fire, the ship was detained and
unable to operate for a period of 165 days, and the loss
sustained was established at $10,516.37. This amount is not
challenged. It is the contention of the plaintiff that the
damage was caused by the fault, negligence, imprudence
and want of care and of skill of the defendant company
and its employees, in the performance of the work for
which they were employed.

Mr. Justice Smith of the Superior Court, sitting at Mont-
real, reached the conclusion that the responsibility must be
shared equally by both parties, and gave judgment in plain-
tiff’s favour for $5,158.93. Both parties appealed, and the
Court of Queen’s Bench allowed the appeal of the present
respondent, awarded the full amount claimed and dismissed
the cross-appeal of J. & R. Weir, Limited. We have to deal
here with the two appeals.

Before this Court, two points were raised. It was first
argued that the ship belonged to an English firm, the Melan
Shipping Company Limited, a parent company, having its
head office in London, England, and that there was no
relationship giving rise to an action between the two parties.
But it has been shown that the English firm has been paid
in full by the present respondent, which is now the assignee
of all the rights of the owner of the ship. (Civil Code, arts.
1570-1582). During the argument, the Court disposed of
this contention and informed Mr. Holden, counsel for
respondent, that it was not necessary to hear him on this
point.

It was also argued that the respondent did not discharge
the burden of proving the negligence alleged in the declara-
tion, that the cause of the fire was due to an inflammable
degreasing fluid, purchased by the respondent, and dumped
on to the tank tops by its own officers, who should have

47

1957
——
J.&R.
We, L1p.
v

Lunbaam &
Mookre
SHIPPING
L.



48 SUPREME COURT OF CANADA [1958]

1957 known that it was inflammable and who did know that
J.&R. appellant’s employees would be burning there the next day.
Wa, L10. - And it was further argued that the appellant in the circum-
Luxmam & stances took all reasonable precautions for the safe perform-

Moore .
Smrrng  ance of its work,

I‘_Ti‘ The facts may be summarized as follows. While the
TaschereauJ.“Anguslake” was laid up for general overhaul and repairs, it
" was decided by the respondent that the condenser and some
other equipment in the engine-room should be degreased
and cleaned. For that purpose, J. S. Porteous, respond-
ent’s engineer superintendent, requested the services of
Magnus Chemiecals Limited, which used a special degreaser
called “magnusol”. One week before the fire, Magnus
Chemicals started the work, using one part of magnusol
mixed with six parts of kerosene, which is an inflammable
liquid. Three hundred gallons of the mixture were put into
the condenser, where it was circulated for some days, and
then pumped over into the feed filter tank, or hot well,
where water was added by hose. The mixture was then
pumped and circulated between the hot well and the feed
filter, and on Sunday, June 1, it was drained out onto the

tank top.

The defendant-appellant specially pleads that on or about
Saturday, May 31, it was engaged by the plaintiff-respond-
ent “to drain the cleaning fluid out of the condenser and
hot well into the sump in the tank top forming the bottom
of the ship, whence the said fluid was to be pumped over-
side”. (The italics are mine.) The appellant also adds in
its plea that this work was carried out on Sunday, June 1,
by some of its own employees under the supervision of
engineer superintendent Mr. Porteous. One of appellant’s
employees, Buchan, who was in charge, under Benson, of the
work appellants were doing on the “Anguslake”; said that
they were there on Sunday specially to circulate the
mazture and get rid of it.

Tt is in evidence that the mixture was not all pumped out
on Sunday, and Benson, one of the vice-presidents of the
appellant and in charge of the repairs, testified as follows:

Q. How much did you leave in? A. Lying on the tank top would be
3 or 4 inches covering the full area down to nothing just astern of the
boilers.

(The italics are mine.)
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Saturday before the fire, one of the appellant’s employees, 197

Jourdain, had been burning out bolts near the tank top with _J.&R.
an acetyléne torch in the engine room, in order to remove "M
a light steel screen bulkhead. He returned on Monday LUﬁg&“é&
morning to continue his work. He was lying on the floor- Smwrmve
plates which had been pushed back, leaving a space of about L™

8 to 10 inches between the engine-room floor and the bulk- Taschereau J.
head, and he was operating from there, his torch burning

down near the tank top.

There can be no doubt, and it is the conclusion of the
lower Courts, that it is while in the process of this operation,
that the torch ignited the residue of the magnusol which was
on the tank top, and which had not been completely
removed the previous day.

I do not think that appellant can escape liability. The
evidence reveals that it was negligent in not taking the
elementary necessary precautions that a prudent man
should have taken in similar circumstances. It was indeed
negligence, entailing liability, for the appellant which had
been specially engaged to remove the magnusol and to
pump it overside, to leave,, Sunday night, lying on the
tank top over the whole area, a substantial quantity of this
inflammable liquid, and to allow its employee, Jourdain,
Monday morning, to burn bolts with his acetylene torch
in the very near vicinity. Knowing through its employees,
of the presence of the fluid, the appellant should have seen
that this liquid was completely removed before the burmntr
operations were resumed.

Having a wide experience in the repairing and cleaning
of ships, the appellant knew, or should have known, that
magnusol mixed with kerosene is an inflammable liquid,
exhaling an odour which Benson, the appellant’s employee,
detected and which naturally would arouse one’s suspicions
as to the dangerous nature of the material employed.

The learned trial judge reached the conclusion that both
parties were at fault and apportioned the damages that
resulted from the fire. He reached the conclusion that the
defendant-appellant knew or should have known of the
presence and nature of this inflammable mixture,.and should
not have operated the acetylene torch where it was operated
without first having taken all reasonable precautions to
avoid the possibility of fire. He thought, however, that the

51476-0—4
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‘{’?_’{ plaintiff, which selected the said degreasing compound,
J.&R. “was also guilty of negligence for having failed to diligently
me:),-L'm. and thoroughly clean the said tank top of the mixture, or

Lvﬁg:xl;& at least warn the defendant of its presence there”.

SHIIjPPING I entirely agree with the statement of the learned trial

‘™ judge when he says that the appellant is at fault because

T”cherea“ 4its servants failed to take all reasonable precautions against

fire, by permitting its employee to operate the acetylene

torch at a place and in the manner he did without having

taken all reasonable precautions. However, with respect,

I do not agree with his conclusion that the plaintiff-

respondent also contributed to the accident. It was not the

respondent which undertook to flush off the material from

the tank top, but it was the employees of the appellant who

performed that work, for which they were specially engaged

on the Sunday previous to the fire. If Porteous, the

respondent’s representative who was present at the cleaning

operation, knew that some material had been left on the

tank top, it was unnecessary for him to tell Benson, who was

in charge of the operation, and who said that on Sunday

night he left on the tank top between 3 and 4 inches of this
inflammable mixture.

In cases of contributory negligence, the existence of a
fault attributable to the vietim must be examined and deter-
mined according to the same principles applied in establish-
ing the fault of the author of a delict or of a quasi-delict.
One of the main elements to be considered is a link between
the fault and the resulting damage. It is imperative that
the damage sustained be the direct consequence of the fault
which has been committed. I see this necessary link in the
conduct of the appellant’s employees, but I fail to see that
the fact that the respondent had ordered the magnusol on
board its ship, was a direct cause of the fire, particularly in
view of the fact that this mixture was to be handled and
used by people representing themselves as experts in the
matter. As to the alleged negligence in that the appellant
was not warned of the presence of this mixture, I do not see
that it is founded in law. I know of no law that compels a
person to tell a third party a fact of which he is already
aware, and which holds him liable in case of damages, if he
fails to do so.
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I entirely concur in the views expressed by Mr. Justice 19.'51
E. M. McDougall in the case of Grobstein v. Leonard, W-L-&R-

1w, L.
where he says: v.
. . . . . . . . LunmaM &

A skilled artisan who lights a fire in premises upon which he is working MOoORE

must be bound to know the conditions prevailing. He must assure himself Smrrrive
of all the prerequisites to the successful and safe accomplishment of what L.
he sets out to do. Here, admittedly, he took no precautions whatever, TascEau 3
closed his eyes to obvious risks, and proceeded to do something to which '
he was not directly bound. Does it lie in his mouth to disclaim negligence
merely on the statement that he did not know?

In Gibson & Co. et al. v. Grangemouth Dockyard Com-
pany, Ltd? Lord Fleming, at pp. 340, 344, expresses iden-
tical views:

The first question to be considered is whether the pursuers have proved
that the fire was caused by sparks or particles of molten metal from the oxy-
acetylene maching . ..

In this case the machine was used for the purpose of removing metal
and not for the purpose of welding. When used for the purpose of remov-
ing or cutting away material, there are two well-recognized stages in the
process. The blow-pipe of the machine has & nozzle with two orifices, an
ennular one and & central one within the annular. Through the annular
orifice a mixture of acetylene and oxygen at a comparatively low pressure
passes, which, when lighted, gives a flame with a high temperature of about
2500 deg. Fahr. This flame is applied to the metal to be removed and
gives it the necessary heat. When the operator judges that this stage has
been reached, he then opens the central orifice through which a supply of
pure oxygen af high pressure flows. The supply of pure oxygen raises
the flame to a very high temperature and causes the metal to combust and
blows it away in glowing sparks . . .

The defenders, however, contend that the pursuers, and in particular
the shipowners, are debarred from recovering damages because they con-
tributed by their own negligence to the happening of the fire. It was
suggested that there was a duty on the shipowners to inform the defenders
of the nature of the cargo that was being loaded in No. 2 hold and also
to take precautions for the safety of the cargo.

I think, however, that on the contrary it was the duty of the defenders,
before they used a machine which gave off sparks, to ascertain whether
there was any cargo in the vicinity of their operations which was likely
to be damaged by it and to take the necessary precautions to protect it.
Further, in point of fact, the man in charge of the squad and the operator
knew that jute was being loaded in No. 2 hold for at least an hour or so
before the fire actually took place.

* % %
I shall accordingly pronounce a finding that the defenders are liable for

the loss and damage sustained by the pursuers in consequence of the fire
which took place on the steamship Grangemouth on Apr. 24, 1925.

1119431 Que. K.B. 731 at 735. 2(1927), 27 Lloyd, L.R. 338.
51476-0—43%
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\
1957 I cannot escape the conclusion that the appellant is the
J.&R. only party responsible for this accident, and I would there-
WEH;;_LTD‘ fore dismiss both appeals with costs throughout.
LunuaMm & .. .
MOoORE Appeals dismissed with costs.
SHIPPING
L. Attorneys for the defendant, appellant: Foster, Hannen,

Taschereau J.Watt, Leggat & Colby, Montreal.

Attorneys for the plaintiff, respondent: Heward, Holden,
Hutchison, Cliff, McMaster & Meighen, Montreal.

1957 IN THE MATTER OF an application by Helen May Agar
*Noy.28.29 for a Writ of Habeas Corpus;
Dec.19 AND IN THE MATTER OF Donald Cletus Agar, an
T infant.

RAYMOND SAMUEL MCcNEILLY
anp DORA LOUISA McNEILLY APPELLANTS;
"(Respondents) ...........co......

AND

HELEN MAY AGAR (4pplicant) ........ RESPONDENT.
ON APPEAL FROM THE COURT OF APPEAL FOR ONTARIO

Infants—Custody—Right of natural parents—Withdrawal of comsent to
adoption—Illegitimate child.

The mother of an illegitimate child, who is of good character and is able
and willing to support it in satisfactory surroundings, is entitled to the
custody of that child notwithstanding that other persons who wish to
do so could provide more advantageously for its upbringing and
future. This is true notwithstanding the fact that the mother has
signed a consent to the adoption of the infant if, at the time she seeks
the custody, the adoption has not yet been completed. Re Baby
Duffell; Martin and Martin v. Duffell, 119501 S.C.R. 737; Hepton et al.
v. Maat et al., [1957]1 8.C.R. 606, applied.

APPEAL from a judgment of the Court of Appeal for
Ontario', reversing a judgment of Wilson J.2. Appeal dis-
missed.

J. D. Pickup, Q.C., for the respondents, appellants.

P. B. C. Pepper and H. W. Rowan, for the applicant,
respondent.

*PreseNT: Kerwin C.J. and Taschereau, Rand, Locke and Cart-
wright JJ.

1719571 O.R. 359, 8 DLR. 2119571 O.W.N. 49, 7 DLR.
(2d) 353. (2d) 502.
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Tae Cuier Justice:—There is no question but that the
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appellants are fit and proper persons to have the custody of ReAacsg;

the child and that they would bring it up in a proper and
becoming manner, giving it advantages that the child’s
mother may not be able to afford and continuing to extend
to it that love and affection which they have shown to it up
to the present time.

I have read the entire record and have considered every-
thing advanced by counsel on behalf of the appellants.
After anxious consideration, I agree with the reasons for
judgment of a unanimous Court of Appeal, to which I have
nothing to add, except to mention the argument that that
Court was not justified in interfering with the trial judge’s
discretion. Reference was made to the judgment of the
Judicial Committee in McKee v. McKee', where it is stated
at p. 360: ‘

Further, it was not, and could not be, disputed that the question of
custody of an infant is a matter which peculiarly lies within the discretion
of the judge who hears the case and has the opportunity generally denied
to an appellate tribunal of seeing the parties and investigating the infant’s
circumstances, and that his decision should not be disturbed unless he has
clearly acted on some wrong principle or disregarded material evidence.

The general rule there set forth is well known and under-
stood, but difficulties may arise in applying it, as is evidenced

by the conflict of judicial opinion in the McKee case in the,
Ontario Courts and in this Court. Bearing in mind this rule,
I have come to the conclusion that the Court of Appeal was,

justified, for the reasons given by it, in allowing the appeal
to it.

I would dismiss the appeal and, in accordance with the
agreement of counsel, without costs.

TascuEREAU J.:—1 fully agree with the reasons of Mr.

Justice Roach who delivered the unanimous opinion of the
Court of Appeal®.

Although I am convinced that the appellants are proper
and fit persons to care for the child, no grounds for the dis-
qualification of the mother to his custody have been shown
to my satisfaction.

1119511 A.C. 352, [1951]1 1 All ER. 942, [1951] 2 D.L.R. 657.
2[1957]1 O.R. 359, 8 DL.R. (2d) 853.

McNEeLLY

et al.

v.
Agar



54 SUPREME COURT OF CANADA [1958]

1957 Having regard to the welfare of this child, and being con-
1\1{}m ﬁ&mm, vinced of the ability of the mother to educate and support
etal. . him in proper surroundings, I do not think that her wishes

Al should be disregarded.

Taschorents 3. I would dismiss the appeal without costs.

Ranp J.:—1I agree with the reasoning and conclusion of
my brother Cartwright and have only a paragraph to add.

Here, as in the case of Hepton et ol v. Maat et al.’, there
is the disturbing circumstance of a concealment of the
child’s whereabouts notwithstanding that, within a month
and a half of its being handed over to the foster parents, the
welfare agency, and within six months, those parents, knew
the mother was seeking its return. It must, I think, be
recognized that for the period of at least one year the trans-
ferred custody is provisional; until an order of adoption is
made there is no obligation on the foster parents to keep the
child nor on the part of the parent or parents to acquiesce
in the new relationship. The consent of the latter to adop-
tion may, by an order of the Court, be dispensed with, but
until that is done there is always the possibility of the child’s
return. In that situation an aggravation of the conditions
that would surround that possibility is to be highly
deprecated. If the provisional character of the period is
fully appreciated then the breaking of any ties between the
child and the persons seeking adoption will cause them much
less distress. More important, however, is the possible tem-
porary effect upon the child. It would seem to me to be
obvious good sense that once the issue is raised it should be
disposed of as quickly as possible. If the welfare of the
child is in reality the object of the social organizations and
the parties desiring to adopt, under the existing statutory
provisions there will be no delay in facilitating that
determination.

Locke J.:—In Re Baby Duffell; Martin and Martin v.
Duffell?, it was decided by this Court that the consent of
an unmarried mother to the adoption of her child may be
revoked by her at any time prior to the making of an adop-
tion order under the provisions of The Adoption Act,
R.S.0. 1937, c. 218, and that the consent referred to in s. 3

1119571 S.CR. 606, 10 DLR. 2[19501 S.C.R. 737, [1950] 4
2d) 1. DLR. 1.
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is one which is effective as of the date of the application. In
that case, our brother Cartwright stated the law in the
following terms (p. 746):

In the present state of the law as I understand it, giving full effect to
the existing legislation, the mother of an illegitimate child, who has not
abandoned it, who is of good character and is able and willing to support it
in satisfactory surroundings, is not to be deprived of her child merely
because on a nice balancing of material and social advantages the Court
is of opinion that others, who wish to do so, could provide more advan-
tageously for its upbringing and future. The wishes of the mother must,
I think, be given effect unless “very serious and important” reasons require
that, having regard to the child’s welfsre, they must be disregarded.

In Hepton et al. v. Maat et al., a case relating to a child
born in wedlock, Cartwright J. stated the law in similar
terms.

In the interval between the disposition of these two cases,
the case of McKee v. McKee?, was decided by the Judicial
Committee on an appeal taken from a judgment of this
Court®. In that case Lord Simonds said in part (p. 365):

It is the law of Ontario (as it is the law of England) that the welfare
and happiness of the infant is the paramount consideration in questions of
custody; . .. To this paramount consideration all others yield.

This, in my opinion, states the rule in more positive terms
than it was stated in the judgment of Viscount Cave in
Ward v. Laverty et al*.

It must be taken that this passage from the judgment
of the Judicial Committee in McKee’s Case was considered
by the majority of the Court in Hepton’s Case and that they
were of the opinion that it did not represent any change in
what had been decided to be the law in Duffell’s Case.

In the present matter the rights of the parties are, in my
opinion, to be tested as of the time in February 1956 when
the writ of habeas corpus was issued at.the instance of the
respondent. At that time the infant child was 14 months
old. I have examined with care the evidence given in this
case and, while of the opinion that the child would be more
likely to have a successful and happy life if left in the cus-
tody of the appellants, I have come, with regret, to the con-

1119571 S.C.R. 606, 10 DLR. (2d) 1.
2[1951]1 AC. 352, [1951]1 1 All E.R. 942, [1951]1 2 D.L.R. 657.

3[1950]1 S.C.R. 700, [1950]1 3 D.L.R. 577.
4119251 A.C. 101 at 108.
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1957 clusion that, applying the rule as stated in the decisions of

——

Re Acar; this Court in the cases of Duffell and Hepton, it has not been

MoNEILY  chown that the mother should be refused custody.
Aorm I would, accordingly, dismiss this appeal. I would make

S no order as to costs.
Locke J.

- CartwricHT J.:—This is an appeal from a judgment of
the Court of Appeal for Ontario?, allowing an appeal from
a judgment of Wilson J.2 and directing that the appellants
deliver the infant Donald Cletus Agar into the custody of
the respondent at the city of Toronto.

Counsel for the appellants in the course of a full and
able argument put forward everything that could be said in
support of the appeal. Since the hearing I have had an
opportunity of considering the entire record and having
done so I find myself so fully in accord with the reasons of
Roach J.A., who delivered the unanimous judgment of the
Court of Appeal?, that I simply express my agreement with
his reasons and conclusion.

Counsel stated that, whatever the result of the appeal,
the parties did not ask for costs. I would therefore dismiss
the appeal without costs.

Appeal dismissed without costs.

Solicitors for the appellants: Fasken, Robertson, Aitchi-
son, Pickup & Calvin, Toronto.

Solicitors for the respondent: McMillan, Binch, Stuart,
Berry, Dunn, Corrigan & Howland, Toronto.

1957 DOUGLAS JUNKIN anxp YETTA

*Dec.2,3 JUNKIN (Defendants) ...........
Dec. 19

AND

JOHN H. BEDARD anxp AMELIA
BEDARD (Plaintiffs) ............

g RESPONDENTS.

% APPELLANTS;

ON APPEAL FROM THE COURT OF APPEAL FOR ONTARIO

Fraud and misrepresentation—Pleading—Necessity for precision—Immate-
rial variation between pleading and facts established in evidence.

*PrEsENT: Kerwin CJ. and Rand, Cartwright, Fauteux and Abbott JJ.

1719571 O.R. 3859, 8 D.IL.R. 219571 O.W.N. 49, 7 DL.R.
(2d) 353. (2d) 502.
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Although it is well established by the authorities that a party relying
upon allegations of fraud must plead them with precision, the rule does
not go so far as to require that a plaintiff’s action be dismissed if the
misrepresentation on which he relies is pleaded as an oral one while
the evidence at the trial proves that misrepresentation, but made in
writing. If every fact necessary to make up the cause of action for
deceit is pleaded, and the variance between the pleading and proof
cannot have resulted in the defendant failing to call evidence that he
would otherwise have adduced, or prejudiced him in any way in the
conduct of his defence, the plaintiff is entitled to succeed.

APPEAL from a judgment of the Court of Appeal for
Ontario!, reversing a judgment of Barlow J. Appeal dis-
missed.

J. J. Robinette, Q.C., for the defendants, appellants.
E. G. Black, Q.C., for the plaintiffs, respondents.

The judgment of the Court was delivered by

CarTwricHT J.:—This is an appeal from a judgment of
the Court of Appeal for Ontario!, setting aside a judgment
of Barlow J. and directing judgment to be entered in favour
of the respondents for damages to be assessed by the Master.
Counsel agree that the amount in controversy in the appeal
exceeds $2,000.

The action is for damages for deceit.

On March 18, 1954, the respondents signed an offer in
writing to exchange certain properties owned by them for a
summer hotel property owned by the appellants at a valua-
tion of $35,000. The offer was accepted on March 30, 1954.
The contract was carried out in due course and the respond-
ents took possession of the hotel property on May 1, 1954.
They carried on the hotel business from that date until the
commencement of their action on November 14, 1954.

The misrepresentation relied on by the respondents was
pleaded in para. 3 of the statement of claim as follows:

3. Prior to the making of the said offer by the plaintiffs, the defendants
each represented to the plaintiffs, orally, that the business done by them
in the year 1953 in the Rice Lake House at Gore’s Landing amounted to
$16,000. This representation was made by the defendants for the purpose
of inducing the plaintiffs to make an offer, was false to the knowledge of
the defendants, and was relied upon by the plaintiffs and was one of the
principal reasons that the plaintiffs made the said offer.

Laidlaw J.A. delivered the unanimous judgment of the
Court of Appeal. After a careful review of the evidence and
giving full weight to the opinion of the learned trial judge

171956] O.W.N. 287.
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as to the credibility of certain witnesses, he made findings
of fact which in my opinion are correct. These may be
summarized as follows: ‘

The appellants employed one Anderson as their agent to
find a purchaser for the hotel property. The appellant
Mrs. Junkin, acting for her husband, the other appellant, as
well as for herself, told Anderson that the gross revenue
from the hotel business was approximately $16,000 and the
net profit after paying expenses approximately $9,700.
Mrs. Junkin intended that this information should be given
by Anderson to prospective purchasers as an inducement
to make an offer. The information was false, and Mrs.
Junkin knew it was false. Anderson gave this information
to the respondents in writing on March 7, 1954. The
respondents relied upon it and were induced by it to make
their offer to purchase. The respondents suffered damages
in that the value of the hotel and equipment was less than
the price which the respondents were induced by the false
representation to agree to pay. It should be mentioned that
there is no suggestion that Anderson knew of the falsity of
the representation or was in any way a party to the fraud
practised upon the respondents.

Accepting, as I do, the findings of fact made by the Court
of Appeal briefly summarized above, it would appear that
the appeal must fail unless the point taken by Mr. Robinette
as to the form of the pleadings is fatal to the respondents’
case.

While all the findings of fact set out above were supported
by the evidence, the respondents both testified that they
were induced to make their offer by oral representations
made to them by the appellants personally on March 14,
1954, which were identical with those made in writing by
Anderson. The learned trial judge found that the respond-
ents were mistaken in this evidence and that the oral repre-
sentations, if made, were made not on March 14 but on
March 28, after the offer had been made.
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Mr. Robinette referred to several decisions in which it 3_53

has been held that a party relying upon allegations of fraud Juwzw

must plead them with precision. In Bell v. Macklint, etv‘fl'

Strong C.J. said at pp. 5683-4: BeF;:Dg?D
In pleading fraud parties are still, notwithstanding the laxity in plead-

ing which seems now to some extent to be countenanced by the Judicature Ca.rrtwnght J.
Act, bound to more than ordinary exactitude, (see observations of Fry I, —

12 Redgrave v. Hurd, 20-Ch.D.1.) and if there were not more substantial

grounds for maintaining the judgment under appeal it might be worth while

to inquire whether a plaintiff could be entitled to relief in a case charging

fraud, when his own statement on oath varies so materially from his

pleading as we find it does here.

The observation of Fry J. to which the learned Chief
Justice referred appears at 20 Ch.D. pp. 5-6. That was an
action for specific performance of a contract to purchase a
house. The defence was that the defendant had been
induced to sign the contract by misrepresentation and there
was a counterclaim for damages. Counsel for the plaintiff
said in argument:

The defence is that the contract was induced by misrepresentation.
The misrepresentations relied upon ought to be specifically stated in the
pleadings . . . The Judicature Act has made no difference in this respect.

and Fry J. observed:

I do not think the Judicature Act affects such a question as this,
because it is only fair play between man and man that the Plaintiff should
know what is charged against him.

In Graham Sanson & Co. v. Ramsay?®, Masten J., as he
then was, speaking for the majority of the Appellate
Division, said at p. 79:

By.our Rules (see 141 and 143) fraud is not to be alleged generally, but
the particular matters constituting the fraud must be specifically alleged.

These Rules should be taken to apply to every misrepresentation, whether
innocent or fraudulent.

In Washburn v. Wright®, Riddell J., as he then was,
delivering the unanimous judgment of the Appellate
Division, said at p. 144:

The learned Judge has found fraud, in my opinion wrongly. No fraud
is charged; the itemised statement is set up by the statement of defence
a8 a defence, and this is not met by a plea of fraud. We have recently

said: “It is not too much to require any one who intends to charge another
with fraud . . . to take the responsibility of making that charge in plain

terms” . . . and the person making the charge is confined to the particular
fraud charged.
1(1887), 15 S.C.R. 576. 2(1922), 22 O.W.N. 78.

3(1914), 31 O.L.R. 138, 19 D.L.R. 412.
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At p. 145 the learned judge added:

Nothing further is said about fraud during the trial, and it is obvious,
I think, that the question of fraud was not gone into at all.

Notwithstanding all this, if the facts proved established fraud, we
might now allow an amendment, and, if all the facts were before the
Court, permit the finding of fraud to stand, or, if all the facts were not
or might not be before the Court, direct a new trial.

I have no wish to suggest any doubt as to the accuracy of
any of these statements but, in my opinion, they are not
applicable to the circumstances of the case at bar. The
weight of the charge made by the respondents against the
appellants in the case before us is that the latter tricked
the former into offering $35,000 for the hotel property by the
representation, false to the knowledge of the appellants,
that the business done by them in the year 1953 in the hotel
amounted to $16,000. Every fact necessary to make up
the cause of action for deceit was pleaded and I have already
indicated my agreement with the finding of Laidlaw J.A.
that every such fact was proved. What is urged for the
appellants is that while the respondents proved the making
of the very representation pleaded their action cannot be
maintained because in their pleading they stated it was
made orally but by their evidence they proved it was made
in writing.

If it appeared that this variance between the pleading
and the proof could have resulted in the appellants failing
to call evidence which they would otherwise have adduced,
or that it prejudiced them in any way in the conduct of their
defence, it might well be that the judgment could not stand
and that the question whether a new trial should be
ordered would arise; but, in my opinion, in the particular
circumstances of this case the variance was immaterial and
caused no prejudice to the defence.

In his reasons the learned trial judge does not refer to this
question of pleading but does deal with the representation
made by Anderson. He says in part:

The plaintiffs allege that one Anderson, whom they allege was the
agent of the defendants, on the 7th March 1954 gave them a statement
showing gross earnings of the hotel during 1953 of $16,000, and a net profit
of about $9,700.

His reasons for rejecting the respondents’ elaim, so far as it
was based on this allegation, proceed not on the form of the
pleadings but on his view that the evidence did not satisfy
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him, (i) that the representation was false, or (ii) that
Anderson was the agent of the appellants. Laidlaw J.A.
took a different view of the effect of the evidence on these
two points and, as already stated, I agree with his findings.
The learned justice of appeal makes no mention in his
reasons of the point of pleading and it is a reasonable infer-
ence that either it was not raised or he regarded it as
immaterial. In my opinion, no amendment of the pleadings
18 NOW necessary.

It was argued that the respondents failed to prove damage
but I agree with the Court of Appeal that damage was
shown and that in the circumstances of this case the proper
course was to direct a reference. The reasons of Laidlaw
J.A. state correctly the principles to be applied in assessing
the damages.

For the reasons given by Laidlaw J.A. and those set out
above, I would dismiss the appeal with costs, with the usual
provisions as to a married woman in the case of the appel-
lant Yetta Junkin.

Appeal dismissed with costs.
Solicitor for the defendants, appellants: H. M. Swartz,
Toronto.

Solicitor for the plaintiffs, respondents: E. G. Black,
Toronto. .
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SIEGEL DISTRIBUTING COM- |
PANY LIMITED krt aL. (Defend- RESPONDENTS.
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ON APPEAL FROM THE EXCHEQUER COURT OF CANADA

Appeals—Right of appeal—Amount in dispute—Effect of pleadings—The
Exzchequer Court Act, R.8.C. 1952, c. 98, s. 82.
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1957 The mere fact that the plaintiff in en action in the Exchequer Court for
CAPAQC infringement of copyright claims more than $500 in damages is not
R sufficient to give a right of appeal to the Supreme Court. Such a

v. {
SiegeL Dist. pleading does not of itself establish that “the actual amount in con-
Cgi %{D- troversy” in the appeal exceeds $500 within the meaning of s. 82 of the

Exchequer Court Act. McNea and McNea v. The Township of Salt-
fleet, [1955] S.C.R. 827, applied.

MOTION by the respondents to quash an appeal from a
judgment of the Exchequer Court of Canada'. Appeal
quashed.

The action was for infringement of copyright through the
use of a reproducing machine in a tea-room in Toronto. The
defendant company furnished and serviced the reproducing
equipment and the individual defendants were the proprie-
tors of the tea-room in question.

The plaintiff claimed declarations, injunections and “the
sum of $525.00 damages, or such further sum as this Court
may see fit to allow”. The trial judge dismissed the action
with costs, and the plaintiff appealed.

In support of the motion to quash, the respondents filed
an affidavit, parts of which are summarized in the reasons
for judgment. The appellant filed an affidavit of W. S. Low,
General Manager of the appellant company, containing the
following paragraphs:

2. The Plaintiff claims in this action the sum of $525 damages. No
evidence was tendered at the trial in respect of the quantum of damages
for the reason that in more than 120 actions for damages for infringement
of copyright brought by the Appellant in the Exchequer Court of Canada,
a minority of which have come to trial, damages have not been assessed
at trial or on motion for judgment, but have been the subject of a reference
to the Registrar or Deputy Registrar of the said Court.

3. The Defendants in this action have continuously since the filing of
the statement of claim infringed the Appellant’s copyrights by continuing
to perform in public music the sole right to perform which in public in
Canada is the property of the Appellant, and the Defendant Company is
engaged in activities similar to those carried on at the premises in question
in this action in numerous locations in the ‘City of Toronto and elsewhere,
and at such locations has in a similar manner continued to infringe the
Appellant’s copyrights.

*x ok k

6. The Appellant, as a result of observations made by its staff and
applications for licence made to it, believes that devices similar to those
in question in this appeal are used for public performance of music the
sole right to perform which in public in Canada is the property of the

1(1957), 16 Fox Pat. C. 194, 27 C.P.R. 141.
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Appellant by persons in Canada who would be liable to the Appellant for 1957
fees, according to the scale approved by the Copyright Appeal Board, in CA. P .AC

sums aggregating more than $125,000 per yea.r
Smem. Disr.
Paragraph 4 of the affidavit gave articulars of an action Co. LlTD

brought by the appellant against other defendants where etal
“punitive damages” of $1,200 were! awarded in respect of

“infringements much less numerous than” those established

in this action.

G. W. Ford, Q.C.,, for the defendants (respondents),
applicants.

M. B. K. Gordon, Q.C., for the plaintiff (appellant),
contra.

The judgment of the Court was delivered by

Trae Crier JusTicE:—This is a motion by the defendants
to quash for want of jurisdiction an appeal lodged by the
plaintiff against the judgment of the Exchequer Court® dis-
missing its action. The application is supported by the
affidavit of Carlton F. McInnis showing the course of the
trial and stating that the evidence offered by the plaintiff
indicated that from March 11, 1955 to May 3, 1956, there
were ten instances of recordings being played in the Superior
Tea Room of the four musical works referred to in the
statement of claim. The deponent believes that as between
the plaintiff and the defendants the value of the amount in
dispute is far less than $500.

An examination of the transeript of the proceedings
before the Exchequer Court shows that on the argument
before Mr. Justice Cameron counsel for the plaintiff drew
the Court’s attention to the fact that the statement of
claim asked for $525 damages, “or such further sum as this
Court may see fit to allow”, and later said:

. . we are asking for $525 damages, which award would give the Defendants
the right to go, as a matter of course, to the Supreme Court of Canada,

.. [this] is a fair and very modest request. We have no evidence to show
how much of a profit was made out of this installation.

In McNea and McNea v. The Township of Saltfleet?, we
said:

Very often the allegations of fact set forth in a statement of claim

and the amount claimed may be sufficient to show that the amount or

value of the matter in controversy in an appeal exceeds $2,000 within the
meaning of s. 36 of the Supreme Court Act.

1(1957), 16 Fox Pat. C. 194. 27 CP.R. 141. 2[1955] S.C.R. 827.
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It was there decided that, in the circumstances of that case
as they were explained, the amount of damages asked for
in the statement of claim could not be said to be any indica-
tion that the amount or value of the matter in controversy
exceeded the stated sum.

Similarly in the present case, and notwithstanding the
affidavit of Mr. Low, it cannot be said that the mere claim
by the plaintiff for $525 damages, or a larger sum, is suffi-
cient to show that the actual amount in controversy in the
appeal exceeds $500 within the meaning of s. 82 of the
Ezxchequer Court Act, R.S.C. 1952, c. 98. No opinion is
expressed as to the damages that might be allowed if the
plaintiff had succeeded.

The motion is, therefore, granted with costs.

Appeal quashed.

Solicitors for the plaintiff, appellant (respondent on the
motion) : Manning, Mortimer, Mundell & Bruce, Toronto.

Solicitors for the defendants, respondents (applicants):
Rogers & Rowland, Toronto.
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THE CITY OF WESTMOUNT (Plaintiff) APPELLANT; 1957

——
*Mar. 11,
AND ~ 12,13
Dec. 19

MONTREAL TRANSPORTATION} R
COMMISSION (Defendant) . .... BSPONDENT.

ON APPEAL FROM THE COURT OF QUEEN’S BENCH , APPEAL SIDE,
PROVINCE OF QUEBEC

Contracts—Franchise to operate street-cars—Clause as to sharing cost of
snow removal—Effect of special legislation—Whether coniract termi-
nated by special legislation—An Act to amend the Charter of the City
of Montreal, 1918 (Que.), c. 84—An Act concerning the City of Mont-
real, 1960 (Que.), c. 79, as amended by the Act respecting the Montreal
Transportation Commission, 1951 (Que.), c. 12/.

By a contract made in 1893, the plaintiff, then the Town of Cote
St. Antoine, granted to the Montreal Street Railway Company an
exclusive franchise to operate street-cars in the municipality for
30 years. Subsequently, Montreal Tramways Company took over all
the undertaking and rights of the Montreal Street Railway Company.
By cl. 33 of the contract, it was provided that the company would
pay one-half of the costs of ice and snow removal from the streets
occupied by the tramway tracks; and by cl. 37, the Town had the
right to expropriate the company’s undertaking within its limits at
the end of the B0 years, or of any subsequent 5-year period. The
contract was amended in 1904 to extend the term of the franchise
to 1934.

In 1918, a contract between the company and the City of Montreal was
ratified by statute (8 Geo. V, ¢. 84), the company’s franchise in the
city of Montreal was replaced, and its term extended to 1953, but the
franchise in the plaintiff municipality was not annulled. However,
the right of the latter municipality to expropriate the undertaking
was abrogated and given exclusively to the City of Montreal.

Under a statute of 1950, amended in 1951, the defendant Commission was
established “to organize, own, develop and administer & general system
of public transportation for the benefit of the population of the City
and of the Metropolitan District”, and the property and assets of the
Montreal Tramways Company were vested in it.

In its action, the plaintiff municipality sought to recover one-half of the
cost of snow removal for the period June 1951 to July 1952. The
action was dismissed by the Superior Court and by the Court of
Appeal.

Held (Rand and Cartwright JJ. dissenting) : The appeal must be dismissed.
The defendant was not bound by any conditions or obligations arising
out of contracts previously in existence between the plaintiff and the
Montreal Tramways Company. The statute creating the defendant
Commission conferred upon it the right to operate In perpetuity 2
publicly-owned transportation system in the Montreal area, and that

*PreseNT: Taschereau, Rand, Cartwright, Fauteux and Abbott JJ.

51477-8—1 ~
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right was not made dependent upon any contractual rights theretofore
existing between the Montreal Tramways Company and the various
municipalities in the metropolitan area. The provisions of the pre-
amble to the 1951 Act must be read into the City’s by-law creating
the Commission, even if they were not expressly enacted in it.

Per Rand and Cartwright JJ., dissenting: The appeal should be allowed
for the reasons stated by Rand J. in City of Outremont v. Montreal
Transportation Commission, infra, p. 75.

APPEAL from a judgment of the Court of Queen’s
Bench, Appeal Side, Province of Quebec!, affirming the
judgment of Salvas J. Appeal dismissed, Rand and Cart-
wright JJ. dissenting.

J. L. O’Brien, Q.C., A. Weldon and E. E. Saunders, for
the plaintiff, appellant.

Gustave Monette, Q.C., and Edouard Asselin, Q.C., for
the defendant, respondent.

TASCHEREAU J.:—Mon collégue M. le Juge Abbott a fait
un sommaire complet de tous les faits qui ont donné
naissance & ce litige. Pour les raisons qu’il donne, je suis
d’opinion que le présent appel doit étre rejeté avec dépens.

Je désire seulement ajouter que la principale raison qui
me porte & arriver & cette conclusion est que, méme si le
contrat entre l'appelante et la Montreal Street Railway
Company, devenue plus tard la Montreal Tramways Com-
pany, n’a pas été éteint et n’est pas devenu sans effet le
16 mai 1934, la loi autorisant la création de la Commission
intimée y a mis fin. L’obligation de payer le colt de la
moitié de Venlévement de la neige dans la cité de West-
mount, n’a pas été assumée par l'intimée, et depuis le
16 juin 1951, quand tous les droits de la Montreal Tram-
ways Company ont été acquis par U'intimée, en vertu du
statut 14 Geo. VI, c. 79, tel qu’amendé par 14-15 Geo. VI,
c. 124, Pentente pré-existante a été purgée, quant a I'intimée.

La Cité de Montréal, en vertu du statut de 1918, avait le
droit d’exproprier le réseau de la compagnie de tramways
dans les limites de la cité de Westmount, et ce droit était
nié a toute autre municipalité y compris Westmount.
Quand la Commission de Transport de Montréal a été
formée, en vertu du statut ci-dessus mentionné, et que tout
Pactif de la Montreal Tramways Company a été transporté
3 lintimée, il 'agissait également d’une expropriation, par

1119551 Que. Q.B. 754.
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Popération de la loi, et je ne puis pas en arriver a la con- Bﬁ?
clusion que l'intimée a plus d’ob]igation de payer la moitié Cirvor

du cofit de Ienlévement de la neige, que nen aurait eu la V' o ra0UNT
Cité de Montréal, si elle avait décidé de procéder a ’expro- M,fg:}?lsﬂffa
priation de la compagnie. TUn nouvel état de choses a porrarron
été créé en vertu duquel Vintimée n’a que les obligations COMM¥-
que lui impose le statut. Taschereau J.

The judgment of Rand and Cartwright JJ. was delivered
by

Ranp J. (dissenting) :—The dispute in this appeal arises
out of a by-law and contract granting a franchise to the
predecessor in title of the respondent in terms almost iden-
tical with those considered in the appeals of the City of
Outremont?, judgments in which are being delivered simul-
taneously with this.

As in the case of Outremont the grant, by s. 2 of the
by-law, was of an exclusive franchise from August 1, 1892;
and by s. 37 it was agreed that

. the present arrangement or contract . . . shall extend over a period of
30 years from the lst of August, 1892. At the expiration of the said term
of 30 years, and at the expiration of every term of 5 years thereafter the
Town shall have the right after notice

to expropriate the property.

Section 33 provided:

The Company shall, under instructions from the Town keep their
track free from ice and snow and the Town may at its option remove the
whole or such part of ice and snow from curb to curb, as it may see fit,
from any street or part of street in which cars are running, including the
snow from the roofs of houses, thrown or falling into the streets, and that
removed from the sidewalks into the streets with the consent of the Town,
and the Company shall be held to pay one half of the cost thereof.

It is under this section that the City claims against the
respondent for one-half the cost .of snow removal for the
period June 16, 1951, to July 10, 1952; and the question is
whether that claim can be maintained.

As in the appeals of Outremont, I construe the franchise
to be indefinite in time but marked by certain terms at the
end of which the City was entitled to assume ownership of
the undertaking. Throughout this entire period the pro-
visions of the by-law and the contract embodying them
apply unless their force has been destroyed by subsequent
legislation or they have expired according to their intent

1[1958]1 S.C.R. 75, 82.
51477-8—1%



68
1957
——

Crry oF
WesT™m

SUPREME COURT OF CANADA [1958]

and meaning; that s. 33 by its own terms continues
indefinitely with the franchise cannot be disputed. The

o0 Act 8 Geo. V., c. 84, has been examined in the Outremont

Monmeal gppeals and, apart from the fact that the provision of the

TraNs-

rormation  contract contained in schedule A was repealed by the legis-

CoMMN.

Rand J.

lation of 1951, there is no suggestion that it affects the
question here.

There remain 14 Geo. VI, ¢. 79, and 14-15 Geo. V1., c. 124.
For the reasons given in the appeal of Outremont against
the respondent', that legislation has not the effect of
impliedly nullifying the by-law and agreement here and
the same result follows that the claim under s. 33 is well
founded.

I would, therefore, allow the appeal and direct judgment
declaring the appellant to be entitled to recover from the
respondent the amount claimed with costs throughout.

The judgment of Fauteux and Abbott JJ. was delivered
by

Aspotr J.:—For some sixty years prior to June 1951 the
tramway system in the city of Montreal and the surround-
ing area was operated by the Montreal Tramways Com-
pany and its predecessor company, the Montreal Street
Railway Company. These companies operated under
various franchises granted by the City of Montreal and by
certain other municipalities which included the former
Town of Coéte St. Antoine, now the City of Westmount.
On June 16, 1951, all the property undertaking and rights
of the Montreal Tramways Company were acquired by
respondent under the authority of the statute 14 Geo. VI,
c. 79, as amended by 14-15 Geo. VI, c. 124, and respondent
has operated its tramway system in appellant’s territory
since the said date.

Appellant’s claim is for $20,475.55, representing one-half
the cost of snow removal on certain streets in appellant’s
territory during the winter of 1951-52. Appellant claimed
this amount under a specific provision of the franchise
granted by the former Town of Cote St. Antoine under the
éuthority of which it contends respondent is operating its
tramways in the city of Westmount.

71119581 S.CR. 75.



S.CR. SUPREME COURT OF CANADA

The claim was submitted to the Superior Court in a
stated case in accordance with the terms of art. 509 of the
Code of Civil Procedure of the Province of Quebec. The
present appeal is from a judgment of the Court of Queen’s
Bench' confirming the judgment of the learned trial judge,
the Honourable Mr. Justice Elie Salvas, which declared
that respondent was not indebted to appellant in the
amount claimed.

The terms and conditions of the franchise granted by
the Town of Cote St. Antoine were set out in by-law 33 of
the said Town, adopted August 7, 1893, and in a contract
in almost identical terms between the Town and the
Montreal Street Railway Company. The Town granted
to the company the exclusive right, subject to specified
conditions, to establish and operate lines of electric railway
in particular streets in, the municipality and the company
undertook to establish and operate the lines of railway
subject to the same conditions. The conditions to which
the franchise was made subject were set out in the by-law,
which contained forty-one sections, two of which, namely,
s. 33 providing for payment by the company of one-half
of the cost of removing ice and snow from the streets
occupied by tramway tracks, and s. 37 providing for the
term of the franchise, read as follows:

Secrion 33. The Company shall, under instructions from the Town
keep their track free from ice and snow and the Town may at its option
remove the whole or such part of ice and snow from curb to curb, as it
may see fit, from any street or part of street in which cars are running,
including the snow from the roofs of houses, thrown or falling into the
streets, and that removed from the sidewalks into the streets with the
consent of the Town, and the Company shall be held to pay one half of
the cost thereof.

Secron 37. It is agreed between the Town and said Company that
the present arrangement or contract for the establishment and operation
of the said electric railway shall extend over a period of thirty (30) years
from the first of August, eighteen hundred and ninety-two (1892). At the
expiration of the said term of thirty years, and at the expiration of every
term of five years thereafter, the Town shall have the right after a notice
of six months to the Company, to be given within the twelve months
preceding the expiration of the said thirty years, and also after a like
notice of six months at the end of every subsequent five years, to assume
the ownership of the said railway and all its real estate, appurtenances,
plant and vehicles belonging to the Company, situate in Céte St. Antoine,

and necessary for the operation of its line on payment of their value
to be determined by arbtirators, together with an additional ten per cent

1719551 Que. Q.B. 754.

69

1957

CrrY oF

WESTMOUNT

v.
MONTREAL
Trans-
PORTATION

CoMMN.

Abbott J.



70

1957
—
City oF

SUPREME COURT OF CANADA [1958]

thereon, said arbitrators, to be appointed as follows. Viz: One by the
Company, one by the Town, and third by a Judge of the Superior Court,

WestMmount Sitting in and for the District of Montreal.

.
MONTREAL
TraNg-
PORTATION
CoMMN.

Abbott J.

The franchise was amended and extended by by-law 144
of the Town of Westmount and by a contract between the
Town and the company dated May 17, 1904. Aside from
certain changes in the conditions of the original contract,
which are not relevant in the present appeal, the new
by-law and contract extended the term of the franchise
until May 17, 1934, but maintained in force the conditions
set out in ss. 33 and 37 above quoted. Both by-law 33 and
by-law 144, with the contracts implementing them, were
ratified by the Quebec Legislature.

Until the passing of certain legislation in 1918, to which
I shall refer in a moment, I am satisfied that under the
provisions of s. 37 of the contract above quoted, in the
event of the City of Westmount failing to exercise its right
of expropriation on May 17, 1934, the respective rights and
obligations of the parties under the contract were to con-
tinue for an indefinite period after that date, subject to
termination by either party at its option in the following
manner :

(a) By the City of Westmount exercising its right of
expropriation at the end of each five-year period
subsequent to May 17, 1934, upon giving the notice
called for in the contract;

(b) By the tramways company, at the end of each such
five-year period, failing expropriation by the City.

This position was changed, however, in 1918,

On January 28, 1918, the Montreal Tramways Company
and the City of Montreal entered into a contract which was
ratified by the statute 8 Geo. V, ¢. 84. The contract appears
as Schedule A to the said Act. The company’s franchise
in the city of Montreal was expressly annulled and replaced,
but the company’s franchise in the city of Westmount was
not annulled. Its conditions were modified in certain
respects which are not relevant to the issue in this appeal
but in addition the right of the City of Westmount to
expropriate the company’s undertaking within its limits
was abrogated.
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The relevant sections of the 1918 statute (para. 8 of L%Z
art. 92 and art. 95 of Schedule A) read as follows: Crry oF

WESTMOUNT

Article 92. V.
rucie MoNTREAL

Paragraph 8. Ezpropriation. TrANS-
PORTATION

On March twenty-fourth (24th) nineteen hundred and fifty-three CoMmN.
(1953), and at the expiration of every subsequent five-years period, the mbib_ot-t 3
QCity shall have the right, after six months notice given to the Company T
within the twelve months immediately preceding March twenty-fourth
(24th) nineteen hundred and fifty-three (1953), and also after a similar
notice of six months and on the same conditions at the end of each
subsequent, five-years period, to appropriate for itself the railway of the
said company as well as the immoveables and dependencies, plant and
cars belonging to it and necessary for the operation of the said railway,
gituate within and without the limits of the said City, by paying the value
thereof, to be fixed by arbitrators, and ten per cent. (10%) over and above
the estimate. Such arbitrators shall be appointed as follows: One by the
City, one by the Company, and the third by a judge of the Superior Court
sitting in and for the distriet of Montreal.

* * *

No municipality other than the City shall have the right to purchase
the railway system of the Company, in whole or in part.
CONTRACTS WITH MUNICIPALITIES OUTSIDE OF THE CITY.
Article 95.

All the provisions of the contracts, compacts or agreements passed
between the Company and any municipal corporation outside of the City,
inconsistent with the provisions of this contract, shall be and shall remain
without effect from the time of the coming into force of the present
contract.

As I have stated, one effect of this statute was to take
away from appellant the right of expropriation given to it
under s. 37 of the franchise and to vest that right in the
City of Monftreal.

The City of Montreal had, of course, an obvious interest
in the continued operation of the tramway system in the
city of Westmount since that municipality is completely
surrounded by the city of Montreal.

It cannot be assumed that the Legislature in granting
this right of expropriation to the City of Montreal was
granting an empty right. It would seem clear therefore
that in passing the 1918 statute the Legislature intended
that the right of the tramways company to operate in West-
mount under its contract with that municipality and its
obligations under that contract were to be continued until
March 24, 1953, subject to termination
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(a) by the City of Montreal exercising its right of
expropriation at that date or at the end of each five-
year period thereafter, upon giving the requisite
notice;

(b) by the tramways company on March 24, 1953, or
at the end of each five-year period thereafter failing
expropriation by the City of Montreal.

It follows that up to June 11, 1951, the date upon which
its assets were acquired by the Montreal Transportation
Commission, the tramways company was operating in the
city of Westmount in virtue of the contract of August 11,
1893 as amended, and was liable to the City for a share
of the cost of snow removal as provided for in that contract.
In fact as appears from the stated case the tramways com-
pany paid its share of the snow removal costs in accordance
with s. 33 of by-law 33 up to the month of June 1951 when
its assets were acquired by respondent but the latter has
denied any liability therefor since that date.

Respondent’s liability for the amount claimed depends
upon the effect to be given to the acquisition by respondent
of the property and assets of the tramways company
pursuant to the authority contained in the statute 14
Geo. VI, c. 79, as amended by 14-15 Geo. VI, c. 124.

Under the statute 14 Geo. VI, c. 79, assented to April 5,
1950, the Quebec Legislature authorized the City of Mont-
real by by-law to establish a corporation to be known as the
Montreal Transportation Commission “to organize, own,
develop and administer a general system of public trans-
portation for the benefit of the population of the City and
of the Metropolitan Distriet”.

As authorized by the said statute, the Commission was
created in August 1950, by by-law 1981 of the City of
Montreal. The by-law in fact recited all the relevant
provisions of the statute 14 Geo. VI, c. 79, although in my
opinion it was not necessary to do so in order to constitute
the Commission a corporation with all the powers set forth
in the statute.

From the statute itself it seems clear that the Legislature
conferred upon the Commission when established the right
to operate in perpetuity a publicly-owned transportation
system in the Montreal area, and in my opinion the right
to do so was not made dependent upon any contractual
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rights theretofore existing between the Montreal Tram-
ways Company and the various muniecipalities in the metro-
politan area. This seems evident from the terms of s. 57,
para. 3, as enacted by the Act 14-15 Geo. VI, c. 124, which
reads as follows:

67. Para. 3.

It [the Commission] may also, on its own authority, establish new
lines, replace tramway lines by autobus or trolleybus lines, change their
routes, and for any such purpose use any public street which it deems
necessary or expedient in the territory of the city or of the metropolitan
district.
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It was argued on behalf of appellant that s. 57 as

amended cannot apply to the Commission by reason of the
fact that the amending provisions (which include para. 3)
were not adopted by a by-law of the City but I do not think
this contention is a valid one. Under the provisions of the
original statute, it was declared (s. 2) that the by-law of
the City creating the Commission should be “subject to the
following provisions”, and then followed ss. 3 to 61 inclusive
relating to the Commission and its powers. The amending
Act, 14-15 Geo. VI, c¢. 124, which is intituled “An Act
respecting the Montreal Transportation Commission” was
assented to on March 14, 1951. It contains the following
preamble:

Waereas by the Act 14 George VI, chapter 79, the city of Montreal
was authorized to establish a commission designated under the name of
“Montreal Transportation Commission” to organize, own, develop and
administer a general system of public transportation and such Commission
was created by by-law No. 1981 of the city of Montreal passed by the
council on the 24th of August, 1950.

Whereas it is necessary to amend such act in order to give additional
powers to such commission to enable it to achieve the objects for which
it was constituted;

(The italics are mine.)

In my opinion it is quite clear therefore that on June 16,
1951, when the Montreal Transportation Commission
became vested with the property and assets of the Montreal
Tramways Company, s. 57 of the statute 14 Geo VI, c. 79,
as amended, was applicable and the Commission had all
the powers conferred under that section.

It is true that under the terms of s. 52, upon acquiring
' the assets of the tramways company, the City is declared
to be the “absolute and inalienable owner of all the
property included in the expropriation as well as of all
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franchises, servitudes, rights of way and other rights of
the company concerning the expropriated undertaking”.

WESIMOUNT A g Mr. Justice Martineau has pointed out in the Court
MONTRE:*L below, it is not too clear just what the Legislature had in
rormaron Dind in using the words “franchises, rights of way and

CoMMN.

Abbott J.

other rights of the company” but it might be noted in pass-
ing that under s. 37, in establishing the amount of the
indemnity to be paid for the company’s property, no value
was to be placed upon goodwill, franchises, servitudes,
rights-of-way or other rights of a similar nature. Be that
as it may, it seems to me to have been the clearly expressed
intention of the Legislature that the Montreal Transpor-
tation Commission when created should acquire the trans-
portation facilities theretofore owned and operated by the
Montreal Tramways Company and that it should there-
after operate them as a publicly-owned transportation sys-
tem for the benefit of the population in the Montreal area
by virtue of the authority conferred in the statute without
regard to any limitations which might have been imposed
under contracts entered into by the tramways company
with the various municipalities in the area served.

I am therefore in agreement with the unanimous view
expressed in the Courts below that any contractual rela-
tionship which existed between the appellant and the
Montreal Tramways Company terminated on June 16,
1951, and that since that date the Montreal Transportation
Commission has operated the public transportation system
in the area concerned exclusively in virtue of the authority
conferred by the statute 14 Geo. VI, c. 79, as amended, and
that it is not bound by any eonditions or obligations aris-
ing out of contracts previously in existence between the
appellant and the Montreal Tramways Company.

I would dismiss the appeal with costs.

Appeal dismissed with costs, RAND and CARTWRIGHT JJ.
dissenting.

Attorneys for the plaintiff, appellant: Duquet, Mackay,
Weldon & Tetrault, Montreal.

Attorney for the defendant, respondent: E. Asselin,
Montreal.
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Contracts—Franchise to operate street-cars—Clause for sharing cost of
snow mnemoval—Effect of special legislation—Whether contract ter-
minated by special legislaton—An Act to amend the Charter of the
City of Montreal, 1918 (Que.), c. 84—An Act concerning the City of
Montreal, 1950 (Que.), c. 79, as amended by the Act respecting the
Montreal Transportation Commission, 1951 (Que.), c. 124.

The plaintiff claimed the recovery of one-half of the cost of snow removal
on certain streets in its territory for the period June 1951 to January
1953, under a contract made in 1906 between it and the Montreal
Street Railway Company. The provisions of this contract were
similar to the provisions of the contract interpreted in City of West-
mount v. Montreal Transportation Commission, ante, p. 65.

Held (Rand and ‘Cartwright JJ. dissenting): The claim must fail for the
reasons given in the Westmount case, since the provisions of the
contract and the questions of law involved were the same in both
cases.

Per Rand and Cartwright JJ., dissenting: There was nothing in the powers
conferred on the City of Montreal by the statute 14 Geo. VI, ¢. 79,
as amended, abrogating the franchises in the various municipalities
and leaving the Commission to act at large. The City of Montreal
replaced the Montreal Tramways Company as the owner and operator
of the tramway. Western Counties Railway Company v. Windsor and
Annapolis Railway Company (1882), 7 App. Cas. 178 at 188, applied.
By the vesting of the property of the company in the City the latter
became subject in all respects to the liabilities and obligations of the
company, which thereafter were to be enforced against the Commis-
sion as its mandatary. The substitution of the lien de droit from the
company to the City was required by the principles laid down in the
Western Counties Railway case, supra.

APPEAL from a judgment of the Court of Queen’s
Bench, Appeal Side, Province of Quebec!, affirming the
judgment of Salvas J. Appeal dismissed, Rand and Cart-
wright JJ. dissenting.

L. P. Gagnon, Q.C., for the plaintiff, appellant.

Gustave Monette, Q.C., and G. Monette, Jr., for the
defendant, respondent. N

*PresENT: Taschereau; Rand, Cartwright, Fauteux and Abbott JJ.
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TascHEREAU J.:—For the reasons given by Mr. Justice
Abbott, I would dismiss this appeal with costs.

The judgment of Rand and Cartwright JJ. was delivered
by

Ranp J. (dissenting) :—The issue here arises out of the
contract considered in the appeal of City of Outremont v.
Montreal Tramways Company*, which, entered into on
March 12, 1906, embodied the provisions of by-law No. 72
of December 20, 1905. The suit was brought against the
respondent as the successor in title to the tramways com-
pany under clause 37:

The Company shall keep its tracks free from ice and snow to a depth
not exceeding eight (8) inches from the ground surface and the Town may
at its option remove the whole or such part of the ice and snow from
curb to curb as it may see fit from any street or part of street in which
cars are running, including the snow from the tracks and from the roofs
of houses thrown or falling into the streets and that removed from the

sidewalks into the streets, with the consent of the Town, and the Company
shall be held to pay one half of the cost thereof.

Clause 41 deals with the duration of the franchise:

It is agreed between the Town and the Company that the present
arrangement or contract for the establishment and operation of the said
electric railway shall extend over a period of thirty (30) years reckoned
from the date of the contract to be based on the present By-law. At the
expiration of the said term of thirty (30) years and at the expiration of
every term of five (5) years thereafter the Town shall have the right,
after a notice of six (6) months to the Company, to be given within the
twelve (12) months preceding the expiration of the said thirty (30) years,
and also after a like notice to be given six (6) months before the expiry
of each subsequent period of five (5) years, to assume the ownership of
the said railway and all its real estate, . . .

I have already construed that language to mean this; a
franchise for an indefinite period, subject to expropriation
of the undertaking at the end of 30 years or of each
subsequent 5-year period thereafter. Clause 37 deals with
8 matter obviously annexed to the operation of the under-
taking without limit of time.

The legislation of 1918, 8 Geo. V., c. 84, in what appears
as a more or less standard form used in relation to this
particular undertaking, supports that view; and with its
relation to and effect on the contract before us, I have
dealt in the other appeal.

1119581- S.C.R. 82.
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A new element is injected, however, by legislation
enacted in 1950 and 1951. By 14 Geo. VL, c. 79, with
amendments in 14-15 Geo. V1., ¢. 124, the entire tramways
system serving Montreal and its environs was reorganized.
Authority was given Montreal to create by by-law the
respondent Commission, and to acquire by expropriation
either the total capital stock of Montreal Tramways
Company or its total undertaking. Acting under this
authority the property has been acquired and is now being
administered by the respondent.

The contention is made that by this legislation the
respondent as the mandatary of the City has been given
powers which enable it to operate the system in
Outremont as well as other municipalities regardless of
previous contractual arrangements or terms, in fact without
any regulations whatever except what it may from time
to time itself prescribe, or to which it may, in its operations,
by some other law, not so far mentioned, be subject: and
that thz grant of such comprehensive powers is incom-
patible with the retention of any vestige of the original
franchise. Such a view must depend upon the authority
given the Commission and the general basis, within the
language of the legislation, on which the future opera-
tions were to be conducted. In examining that question a
clear distinction should be made, as in the 1918 legislation,
between purely transportation or operating matters and
matters affecting municipal interests as such.

It is said by Martineau J., delivering the reasons of the
Court of Queen’s Bench?, that the transfer of franchises
and rights mentioned in s. 52 of 1950, ¢. 79 must be taken to
be rights of a class not clearly indicated, but not, in any case,
to include those under which the previous operations were
carried out. This view is based on the initial assumption
that independent powers of a transcending character are
vested in the Commission by which the previous franchises
are superseded and the City of Montreal is given carte
blanche to exercise powers which formerly the other
municipalities, including the appellant, could not, even
within their own bounds, exercise without specific
legislative authority. The operation of a tramway affects
not only the rights of a municipality but those of the public

1119551 Que. Q.B. 753.
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LQZ and the creation of a public nuisance in city streets, as

Crrvor such an unauthorized operation would be, must have

O"mﬁf“"m legislative warrant to legalize it.
Monmest T can find no such paramount authority in the legislation

rorrarion mentioned. The contrary seems envisaged by s. 52:
Conﬂ‘_N' From the day on which the arbitration award shall be final, the ecity
RandJ. shall be sbsolute and inalienable owner of all the proprety included in
S the expropriation, as well as of all franchises, servitudes, rights of way
and other rights of the Company concerning the expropriated undertaking.
In that provision the basic authority for the operation by
the respondent is to be found; and in its absence there is
nothing to furnish the substance of the terms, conditions
and regulations which, it is argued, were impliedly
superseded.

A Drief review of the provisions of the two enactments
will make this apparent. By s. 16 of the 1951 Act, the Com-
mission is given the status of a corporation and is authorized
to acquire and to own all property and to exercise all powers
necessary for the execution of the statute; by s. 17 it may
acquire and administer on behalf of the city “a publie trans-
portation system for travellers by tramways, by autobuses
and other vehicles of the same type’”; s. 18b provides for the
vesting of absolute ownership of the property and “of all
rights mentioned in section 52”; s. 19 enables the expropria-
tion of any immoveable which may be required by the
general system. Among the special features is that called
“previous possession”, that is, possession prior to the
acquisition of title and by s. 47 during that possession the
Commission may ‘“exercise all franchises, servitudes, rights
of way, and other rights of the Company [the Tramways
Company] concerning its transportation system”; s. 47b
speaks of “all the property moveable and immoveable and
rights mentioned in section 527; s. 48 gives the Com-
mission the right to the possession of all the company’s
‘books, records and documents relating to the undertaking;
s. 52 has already been set out; by s. 53 all property of the
Commission shall be exempt from municipal taxes; by
53a the provisions of the contract between the City of
Montreal and the tramways company contained in a sched.
to 8 Geo. V., c. 84 cease to apply to the undertaking
upon its acquisition; s. 56 deals with rates and makes any
decision of the Commission subject to revision by the
Public Service Board. By s. 57 “with the cooperation of



SCR. SUPREME COURT OF CANADA

any - interested city ‘or town’ - the ‘Commission -may -do
whatever surface work it deems necessary to improve the
conditions of transportation, including the widening of
streets, the building of tunnels, grade separations at street
intersections, the establishment of new lines and any other
work calculated to relieve traffic congestion and provide
the public with an adequate system of mass transportation,
but it is not to undertake the construction of underground
or elevated lines or express-ways; the Commission may
also

on its own authority, establish new lines, replace tramway lines by autobus
or control bus lines, change their routes, and for any such purpose use any
public street which it deems necessary or expedient in the territory of the
city or of the metropolitan district.

Section 58 authorizes the City of Montreal “and the other
cities or towns in the territory served by the Commission’s
transportation system” to guarantee the reimbursement of
loans made by the Commission for the organization, ete.,
of the system. By s. 60 the Commission may, by by-law
made under s. 20, which deals with expropriation, “adopt
any other provisions and ordain any other measures which
may be consistent with this act, in order to assure complete
and equitable execution thereof”.

I find nothing in these powers abrogating generally the
agreements regulating the franchises in the various
municipalities and leaving the Commission to act at large
in the manner claimed. That construction would write
s. 52 and the several references to it out of the legislation.
In Outremont the City of Montreal is simply the owner
and operator of the tramway in replacement of the
Montreal Tramways Company: and to treat this restricted
language as impliedly putting an end in their entirety to
these agreements, of which there are a number, touching
as they do the local arrangements that have harmonized the
operation of the tramways with widespread municipal
administration, would be an unwarranted extension of its
plain meaning. When uniformity in municipal relations
was intended, it was expressly provided as in s. 53
exempting all the property taken over from “all municipal
taxes”.

In some respects the respondent may act without the
concurrence of the appellant as under s. 57; that deals with
the establishment of new lines and the rearrangement or
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251 replacement of the existing facilities, but it does not touch

Ome or the terms of operations thereafter. No right, liberty, fran-
UTREMONT _7.: .. .

v. chise or privilege of any sort or description has been
BA'EE‘)I?ATNI?:AL suggested in the Court of Queen’s Bench or in this Court
pormarion  that furnishes any subject-matter for the language of s.
CommN. 59 other than these contracts which embody the prior
RandJ. franchises and in that situation I find it quite impossible

to exclude either them or the terms and conditions annexed
to them.

The principle of law which applies in such a case is well
exemplified in Western Counties Railway Company wv.
Windsor and Annapolis Railway Company'. At p. 188 Lord
Watson states it in these words:

The canon of construction applicable to such a statute is that it must
not be deemed to take away or extinguish the right of the respondent
company, unless it appear, by express words, or by plain implication, that
it was the intention of the Legislature to do so. That principle was
affirmed in Barrington’s Case, 8 Rep. 138 a., and was recognised in the
recent case of The River Wear Commissioners v. Adamson, 2 App. Cas.
743. The enunciation of the principle is, no doubt, much easier than its
application. Thus far, however, the law appears to be plain—that in
order to take away the right it is not sufficient to shew that the thing
sanctioned by the Act, if done, will of sheer physical necessity put an end
to the right, it must also be shewn that the Legislature have authorized
the thing to be done at all events, and irrespective of its possible inter-
ference with existing rights.

It is said finally that there is no lien de droit between
the parties. But if the terms and conditions of the franchise
embody an obligation annexed to its exercise, the transfer
of the rights of the franchise by an Act of the Legislature
effects a transfer as well of the correlative obligations. It
cannot be imagined that where the legislation leaves in
force cl. 37, and provides for the assumption of capital
obligations and for the payment of operating costs, those of
snow removal are excepted. By s. 53¢ of 1951, c. 124, in case
of the expropriation of the capital stock of the company,
when the total amount of the price has been paid, the
Lieutenant-Governor in Council is authorized by proclama-
tion to cancel the company’s charter; and although no such
provision seems to follow the expropriation of the under-
taking, it cannot be inferred that the Legislature would
intend the tramways company to continue under liability
for a service with which it has no concern. By s. 53 “All
the Commission’s revenues shall be used to meet its

1(1882), 7 App. Cas. 178.
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obligations and to operate, maintain and improve the
transportation system of which it has the administration”;
and by s. 18a all claims relating, among other things, to
the operation, administration or control of the property
entrusted to the Commission shall be made, and proceedings
for their recovery brought, against the Commission. This
necessarily implies that by the vesting of the property in
the City the latter became substituted in all respects to
the liabilities and obligations of the tramways company,
which thereafter are to be enforced against the Commission
as its mandatory. Western Counties Railway v. Windsor
and Annapolis Railway Company, supra, is a good example
of the legislative effect of such a transfer and the substitu-
tion of the lien de droit from the Tramways Company to the
City is required by the principles laid down in that case.

I would, therefore, allow the appeal, set aside the judg-
ments below and declare that the Commission is bound by
the terms of cl. 37 of the contract of 1906. The City will
have its costs in all courts.

The judgment of Fauteux and Abbott JJ. was delivered
by

Asporr J.:—Appellant’s claim is for $23,781.08, repre-
senting one-half the cost of snow removal on certain streets
in appellant’s territory:during the period from June 16,
1951, to January 20, 1953. Appellant claimed this amount
under a specific provision of the franchise granted by the
former Town of Outremont (now the City of Outremont)
under the authority of which it contends respondent is
operating its tramways in the said eity.

The claim was submitted to the Superior Court in a
stated case in accordance with the terms of art. 509 of the

Code of Civil Procedure of the Province of Quebec. The-

present appeal is from a judgment of the Court of Queen’s
Bench! confirming the judgment of the learned trial judge,
‘the Honourable Mr. Justice Elie Salvas, which declared
that respondent was not indebted to appellant in the
amount claimed.

The provisions of the contract between the Town of
Outremont and the Montreal Street Railway Company
(now the Montreal Tramways Company) dated March 12,
1906, are similar to, although not identical with, the

119551 Que. Q.B. 753.
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provisions of the contract between the said company and
the City of Westmount, which was considered by this

Oumf,?mm Court in the appeal of the City of Westmount v. Montreal
Moxteea  Transportation Commission' and which was argued before

TRANS-

rormaron  this Court immediately before the hearing of the present

CoMMN.

Abbott J.
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appeal.

Counsel for both parties to this appeal agreed that the
same questions of law are involved in the determination
of both appeals and this appeal was submitted on that
basis without further argument.

For the reasons which I have given in the appeal of the
City of Westmount v. Montreal Transportation Com-
mission?, which need not be repeated here, I would therefore
dismiss the present appeal with costs.

Appeal dismissed with costs, RAND and CARTWRIGHT JJ.
dissenting.

Attorneys for the plaintiff, appellant: Souvé, Gagnon &
L’Heureuxz, Montreal.

Attorney for the defendant, respondent: E. Asselin,
Montreal.

CITY OF OUTREMONT (Plaintiff) ...... APPELLANT;
AND

MONTREAL TRAMWAYS COMPANY

(Defendant) .......oooeeeenennnnn. } REspONDENT.

ON APPEAL FROM THE COURT OF QUEEN’S BENCH , APPEAL SIDE,

PROVINCE OF QUEBEC

Coniracts—Franchise to operate street-cars—Exemption from municipal
tazes—Effect of special legislation—Act to amend the charter of the
City of Montreal, 1918 (Que.), c. 84.

By a contract made in 1906, the defendant company was granted (1) an
exclusive franchise 10 operate street-cars in the plaintiff municipality
for 30 years subject to certain conditions, and (2) a partial exemption
from municipal taxes. The company also held a franchise in the City
of Montreal. In 1918, by a contract between the City of Mont-
real and the defendant, ratified by the statute 8 Geo. V, c. 84, the
company’s franchise in the city of Montreal was replaced and its

*PregENT: Taschereau, Rand, Cartwright, Fauteux and Abbott JJ.
1 Ante, p. 65.
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term extended to 1953, but the franchise in the plaintiff municipality
was not annulled. However, the right of the latter municipality to
expropriate the undertaking of the company was abrogated and given
exclusively to the City of Montreal.

In its action, the plaintiff municipality sought recovery of municipal taxes
for the years 1936 to 1949, inclusive. The action was maintained by
the Superior Court but dismissed by a majority in the Court of
Appeal.

Held (Rand and Cartwright JJ. dissenting): The action must fail. For
the reasons given in City of Westmount v. Montreal Transportation
Commission, ante, p. 65, the effect of the 1918 statute was to con-
tinue in force, from 1936 until 1953, both the obligations of the com-
pany to operate its tramway system in Qutremont and its corresponding
rights to a franchise and tax exemption. The Court below disposed
satisfactorily of the contention that (1) there was incompatibility as
regards the tax-exemption provisions in the city of Montreal contract
and the Qutremont contract, and (2) the company was debarred from
pleading the exemption because it had not taken steps at the proper
time and by the proper procedure to contest its liability.

Per Rand and (Cartwright JJ., dissenting: The exemption expired with the
first period of 30 years. By the validation of the contract in 1908,
the Legislature made it clear that there was no intention to deal with
the validation of the exemption for any period beyond that which the
municipality was already specially authorized to grant, that is, 30 years.
The exemption clause was severable from the remaining provisions of
the contract. The abrogation of the right of expropriation in 1918 did
not terminate the exemption; the language of the statute clearly
indicated that the remaining provisions were to be unaffected so far
at least as was necessary to maintain the franchise.

APPEAL from a judgment of the Court of Queen’s
Bench, Appeal Side, Provinece of Quebec!, reversing,
Martineau J. dissenting, the judgment of Tyndale, Assoc.
C.J. Appeal dismissed, Rand and ‘Cartwright JJ. dissenting.

F.P. Brais, Q.C., and L. P. Gagnon, Q.C., for the plaintiff,
appellant.

Jules Deschenes, for the defendant, respondent.
TAscHEREAU J.:—For the reasons given by Mr. Justice
Abbott, I would dismiss this appeal with costs.

The judgment of Rand and Cartwright JJ. was delivered
by

RaAwp J. (dissenting) :—The issue in this appeal depends
on the interpretation to be given the language of an
agreement made between the parties, the by-law preceding
which, no. 72, in identical terms, was confirmed by an
Act of the Legislature. The agreement provided generally

1119551 Que. Q.B. 605.
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for the construction and operation of a tramway line within
the city of Outremont. Among the special provisions was
one stipulating for exemption from general taxes. The
franchise was subject to the right of expropriation of the
undertaking at the end of 30 years or of any 5-year period
thereafter. The question in dispute is whether the
exemption expired with the first period of 30 years or
continued during the operation of the undertaking until
the year 1949; and it becomes necessary to examine closely
the language used.
By s. 12 the grant was made:

The above-mentioned lines of railway are to be constructed and
operated . . . and such other lines as the Company may erect, construct
and operate in the Town are to be so constructed and operated . . .
throughout the hereinafter mentioned period, in consideration of the
Town granting as it now does for thirty (30) years reckoning from the said
Eighth of February last past (1906) to the Montreal Street Railway Com-
pany, its representatives and assighs AN EXCLUSIVE FRANCHISE
for operating Street Railways by electric power, or such other motive
power as may be agreed upon on a ground surface for passengers, freight
and mails within the limits of the Town and in further consideration that
the Company shall be exempt from the payment of all municipal taxes and
rates which the Town may now or herafter have the power to levy upon
the Company, its moveable or immoveable property or franchise: pro-
vided always that if the Company establish a power house or a car shed
or a car shop or other building except waiting rooms, the same shall be
subject to all municipal taxes imposed by the Town upon immoveable
property; . .. provided that the said Town will grant to the said Company
such extension of its present franchise in the said Town as will make it
terminate at the same date as any extension which may be granted by the
said City of Montreal to the said Railway of its franchise in said City.

and by s. 41 the period of its continuance was specified:

It is agreed between the Town and the Company that the present
arrangement or contract for the establishment and operation of the said
electric railway shall extend over a period of Thirty (30) years reckoned
from the said Eighth day of February last (1906) (the date of the Deed
of Contract first above mentioned). At the expiration of the said term
of Thirty (30) years and at the expiration of every term of five (5) years,
thereafter the Town shall have the right, after a notice of six (6) months
to the Company, to be given within the twelve (12) months preceding the
expiration of the said Thirty (30) years, and also after a like notice to be
given six (6) months before the expiry of each subsequent period of
Five (5) years, to assume the ownership of the said railway and all its
real estate, appurtenances, plant and vehieles belonging to the said Com-
pany situate in the Town of Outremont and necessary for the operation of
its line, on payment of their value to be determined by Arbitrators to be
appointed as follows: . . .

In 1918, by 8 Geo. V., ¢. 84, the transportation system
of the respondent, serving the city of Montreal and the
surrounding municipalities was brought under the general
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authority, for construction, operation and maintenance
purposes, of the tramways Commission. Uniformity of
operation was the main objective and the arrangement was
to continue until 1953 at which time or at specified periods
thereafter the City of Montreal might expropriate the
entire undertaking. Items of special nature touching
municipal interests other than of transportation between
the company and Montreal were dealt with. Concerning
matters essentially of transportation the expression “within
and without the limits of the City” was uniformly used,
but provisions for matters of municipal interest were
expressly limited to Montreal; the existing arrangements
on such matters between the company and outside munici-
palities were left untouched.

The duration of the new arrangement was formulated
in language similar to that before us. Paragraph 8 of art.
92 of the contract, for example, provides:

On March 24, 1953 (the date of expiration of the first named period of
35 years) and at the expiration of every subsequent five-year period, the
City shall have the right, after six (6) months’ notice given to the Com-
pany . . . to appropriate for itself the Railway of the said Company, etc.
.« . The purchase price shall also include all privileges, rights and franchises
of the Company in any municipality wherein the said assets so acquired
are situated, but the City shall not pay for the value of such privileges,
rights and franchises, and shall further have the right to operate the
system of tramways so purchased in any municipality wherein the same
is located.

No municipality other than the City shall have the right to purchase
the railway system of the Company in whole or in part.

By s. 75 of the statute it was declared that

every provision of any contract, agreement or arrangement entered
into between the Montreal Tramways Company and any municipal cor-
poration outside of Montreal . . . which may be inconsistent with the said
contract of the 28th of January, 1918 shall be and remain without effect
from the date of the coming into force of the said contract.

The confirmation of by-law no. 72 was made by 6 Ed.
VIL, c. 52, in these words:

11. Whereas by-law No. 72 of the town granting to the Monireal
Street Railway Company an exclusive franchise and exemption from taxes
for thirty years, was unanimously adopted by the council on the
20th December, 1905, and unanimously approved by the electors who arc
proprietors on the 8th January, 1906; and whereas doubts have now arisen
as to the right of the town to grant such exclusive franchise and it is
expedient to remove such doubts; it is enacted that the aforesaid by-law
No. 72 is hereby declared legal and valid and ratified to all intents and
purposes.
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In 1915 there was a further confirmation:
90. By-law No. 72 of the city, granting to the Montreal Street Railway

OUTREMONT Company an exclusive franchise and exemption from taxes for thirty

v

MoxTreAL, Years, which was unanimously adopted by the council on the 30th of
TraMmways December, 1905, and unanimously approved by the electors who are

Co.

RandJ.

proprietors on the 8th of January, 1906, and which has already been ratified
by the act 6 Edward VII, chapter 52, section 11, (but which act is herein-~
after repealed), is hereby declared legal and valid, and ratified to all
intents and purposes.

In 1900 by 63 Viet, c. 55, s. 22, Outremont was
authorized, by resolution, to '

exempt from the payment of municipal taxes, for a period not exceeding
thirty (30) years, any person who carries on any industry, trade or enter-
prise whatsoever, as well as the land used for such industry, trade or
enterprise, or agree with such person for a fixed sum of money payable
annually for any period not exceeding thirty (30) years, in commutation
of all municipal taxes.

This section was repealed in 1915 by 5 Geo. V., c. 93, s. 91.
Section 518 of the Cities and Towns Act, 3 Ed. VII, e. 38,
specified a limit of 20 years for the exemption from taxa-
tion of any “industry, trade or enterprise”, reproducing in
substance art. 4559 of R.S.Q. 1888. The authority of
Outremont in 1905-6 was, therefore, an exception to the
general law.

The contention made by Outremont is this: it was
expressly authorized to exempt an enterprise for 30 years
but not more; such a limitation is a basic principle of
municipal law and in the case of the City a special
indulgence of an additional 10 years over the general act
was permitted. The exemption has invariably been treated
as a strictly collateral benefit for a limited time which
would be exhausted as part of the terms of any franchise
or contract when its statutory period expired.

The by-law and the contract clearly contemplate an
unbroken continuance of operations from the beginning to
the termination of the franchise, an indefinite period
divided into terms, a contract, in short, for a continuous
franchise from its commencement to its indefinite end. If
within that period a provision, on its proper interpretation,
is to continue only for a limited time, the expiration of that
particular time and of the provision affects nothing else;
by its nature the latter simply ceases to have force as a
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provision, the contract becomes so far fully performed as
was intended, and the remaining provisions continue as
from the beginning.

The right of expropriation by Outremont was abrogated
by the legislation of 1918 and that power transferred to
Montreal; and as in the case of Montreal the option to
purchase might never be exercised. The question is, then,
whether the by-law is to be interpreted as providing the
tax exemption for the indeterminate period of the franchise.

The purpose of the validation in 1906 is made clear by
the recital to s. 11: “and whereas doubts have now arisen
as to the right of the town to grant such exclusive franchise
and it is expedient to remove such doubts”. With that in
mind as its purpose and in view of the fact that the recital
mentions the exemption from taxation as being for 30 years,
the Legislature by that language has made it clear that
there was no intention to deal with the validation of the
exemption for any period beyond that which Outremont
was already authorized to grant. Neither the contract nor
the by-law was annexed to the statute; and the only
representation to the Legislature, so far as appears, was
that contained in the recital. The exemption for 30 years
being within the authority of the City did not need valida-
tion and its inclusion with the doubtful exclusiveness of the
franchise cannot modify the proper construction of the
by-law. So to interpret either the by-law or the clause of
validation would be to attribute to the City an intention
to ask for and to the Legislature an intention to grant a per-
petual exemption from taxation by language that conceals
rather than discloses such an intention. After the repeal of
the 1900 legislation in 1915, the only power of exemption
Temaining to the City was that contained in the Cities and
Towns Act for a period of 20 years; and that circumstance
furnishes an additional consideration against such a
construction either of the by-law or the validating Act.

Mr. Deschenes argues that the exemption clause is
inseparably bound up with the total consideration of the
contract and is not severable; and that when the by-law
contemplates a continuance beyond 30 years of the
franchise it has in mind a continuance of the then existing
arrangement. For the reasons given, I cannot agree with
this. Tax exemption is essentially a temporary benefit
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intended to assist enterprise in its early stages granted
within a long legislative tradition of time limitation.
Franchises, particularly those of such public services, may
be, as here, virtually perpetual and only in extraordinary
circumstances, for unique reasons and in express and
unequivocal language, as in the case of works with a
national interest, such as, for example, the western section
of the Canadian Pacific Railway, has a perpetual exemption
ever been created.

It was the view of Martineau J. in the Court of Queen’s
Bench! that on the abrogation, in 1918, of the right of
expropriation, the consideration for the franchise came to
an end with the consequence that the grant thereupon
terminated, and with it, the tax exemption. I am unable
to attribute that effect to the legislation; the language
clearly indicates that the remaining provisions were to be
unaffected so far at least as was necessary to maintain the
franchise: otherwise the many provisions for regulating
services “within and without the City” would have been
abortive; and I cannot construe the right of expropriation
given Montreal to be of an undertaking illegally occupying
the streets. Assuming that the abrogation gave some
remedial right to Outremont, on well established principles,
that right, even to rescission, was one the exercise of which
could be waived; and that it was waived is conclusively
established by this proceeding. This view of the continu-
ance of the franchise becomes of importance to the
enforcement of other terms of the contract such as that
for the payment of part of the cost of snow removal.

For these reasons, the appeal must succeed. The judg-
ment of the Court of Queen’s Bench should be reversed and
that of the trial judge restored with costs in this Court and
in the Court of Queen’s Bench.

The judgment of Fauteux and Abbott JJ. was delivered
by

Assorr J.:—Appellant’s claim is for $19,594.78, repre-
senting municipal taxes and assessments for the years 1936
to 1949 inclusive. Respondent denied liability on the
ground that it was exempt from the payment of such taxes
in virtue of the contract governing its relations with
appellant.

1119551 Que. Q.B. 605.
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Appellant is successor to the Town of Outremont and
respondent is successor to the Montreal Street Railway
Company. The terms and conditions of a franchise granted
by the Town of Qutremont to the Montreal Street Railway
Company are set out in by-law 72 of the said Town,
adopted December 20, 1905, which was ratified by the
Quebec Legislature, and in a contract implementing the
said by-law executed March 12, 1906.

The Town granted to the company for a period of thirty
years terminating February 8, 1936, an exclusive franchise
to establish and operate lines of electric railway in partic-
ular streets in the municipality, subject to the conditions
specified in the by-law and the contract. During this
period of thirty years, the company was granted two
principal rights: (1) an exclusive franchise and (2) a partial
exemption from municipal taxes and rates. Section 12,
relating to the term of the franchise and the tax exemption,
reads as follows:

The above-mentioned lines of railway are to be constructed and
operated at the rate of one fare, and such other lines as the Company may
erect, construct and operate in the Town are to be construected and
operated at the rate of one fare for the conveyance of passengers to and
from points in the Town of Qutremont, to and from points on the Com-~
pany’s Montreal System of tracks throughout the hereinafter mentioned
period, in consideration of the Town granting as it now does for thirty (30)
years reckoning from the said Eighth of February last past (1906) to the
Montreal Street Railway Company, its representatives and assigns, AN
EXCLUSIVE FRANCHISE for operating Street Railways by electric
power, or such other motive power as may be agreed upon, on a ground
surface for passengers, freight and mails within the limits of the Town and
in further consideration that the Company shall be exempt from the pay-
ment of all municipal taxes and rates which the Town may now or here-
after have the power to levy upon the Company, its moveable or immove-
able property or franchise: provided always that if the Company establish
a power house or a car shed or a car shop or other building except waiting
rooms, the same shall be subject to all municipal taxes imposed by the
Town upon tmmoveable property; nevertheless in the event of the Com-
pany at any time agreeing with the City of Montreal to reduce the rate
of fares at present in force in the City of Montreal, the Company binds
itself to reduce the rate of fares in the Town of Qutremont, to the same
rate as in Montreal: provided that the said Town will grant to the said
Company such extension of its present franchise in the said Town as will
make it terminate at the same date as any extension which may be
granted by the said City of Montreal to the said Railway of its franchise
in said City.

(The italics are mine.)
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It will be noted from the terms of the section which
I have quoted that the tax exemption applies, generally
speaking, only to that portion of the company’s property
and assets situated on the streets of the appellant.

In consideration of the exclusive franchise and of the
tax exemption, the company undertook to establish and
operate lines of tramway for the conveyance of passengers
in the streets specified in the contract. In other words the
obligation on the mpart of the company to establish,
maintain and operate was subject to the reciprocal obliga-
tions of the Town to grant it the exclusive franchise and
the tax exemption.

On January 28, 1918, the Montreal Tramways Company
and the City of Montreal entered into a contract which
was ratified by a statute of the Quebec Legislature, 8 Geo.
V, ¢. 84. The contract appears as Schedule A to the said
Act. The company’s franchise in the city of Montreal
was expressly annulled and replaced but the company’s
franchise in the city of Outremont was not annulled. Its
conditions were modified in certain respects, which are
not relevant to the issue in this appeal, and, in addition,
the right of the City of Outremont under the contract of

‘March 12, 1906, to expropriate the company’s undertaking

within its limits was abrogated.
The relevant sections of the 1918 statute (para. 8 of art.
92 and art. 95 of Schedule A) read as follows:

Article 92.

Paragraph 8. Ezxpropriation.

On March twenty-fourth (24th) nineteen hundred and fifty-three
(1953), and at the expiration of every subsequent five-year period, the City
shall have the right, after six months notice given to the Company within
the twelve months immediately preceding March twenty-fourth (24th)
nineteen hundred and fifty-three (1953), and also after a similar notice of
six months and on the same conditions at the end of each subsequent
five-years period, to appropriate for itself the railway of the said company
as well as the immoveables and dependencies, plant and cars belonging to
it and necessary for the operation of the said railway, situate within and
without the limits of the said City, by paying the value thereof, to be
fixed by arbitrators, and ten per cent. (10%) over and above the estimate.
Such arbitrators shall be appointed as follows: One by the City, one by
the Company, and the third by a judge of the Superior Court sitting in
and for the district of Montreal.

* %k

No municipality other than the City shall have the right to purchase

the railway system of the Company, in whole or in part.
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CONTRACTS WITH MUNICIPALITIES OUTSIDE OF THE CITY.
Article 95.

All the provisions of the contracts, compacts or agreements passed
between the Company and any municipal corporation; outside of the City,
inconsistent with the provisions of this contract, shall be and shall remain
without effect from the time of the coming into force of the present
contract.

One effect of this statute was, therefore, to take away
from appellant the right of expropriation given to it under
the franchise and to vest that right in the City of Montreal.

Although not identical, the provisions of the contract
between the Town of Outremont and respondent are similar
to those of the contract which has just been considered
by this Court in the appeal of City of Westmount v. Mont-
real Transportation Commission'. For the reasons which I
have given in that appeal, which need not be repeated here,
I am of opinion that in passing the 1918 statute, 8 Geo. V,
c. 84, the Quebec Legislature intended that the reciprocal
rights and obligations of the tramways company and the
City of Outremont under the contract of March 12, 1906,
were to be continued until March 24, 1953, except to the
extent that such rights and obligations may have been modi-
fied by the said statute. The effect of the statute was there-
fore to continue in force from February 8, 1936, until
March 24, 1953, both the obligation of the respondent to
operate its tramway system in Outremont and its corre-
sponding rights to a franchise and tax exemption.

The points raised by appellant (a) that there is
incompatibility as regards the tax exemption provisions in
the city of Montreal contract and the Outremont contract
and (b) that respondent was debarred from pleading its
tax exemption because no steps were taken at the proper
time and by the proper procedure to contest its liability,
have been satisfactorily disposed of, in my opinion, by
the Court below.

For the reasons which I have given and also for those
expressed by Bissonette and Gagné JJ., with which I
am in respectful agreement, I would dismiss the appeal
with costs. ‘

1 Ante, p. 65.
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E’fz Appeal dismissed with costs, RAND and CARTwriGHT JJ.
Crrror  dissenting.
OUTREMONT
MoroEa, Attorneys for the plaintiff, appellant: Sauvé, Gagnon
ngwmzs & L’Heureux, Montreal.
0.

Abott . Attorneys for the defendant, respondent: Létourneau,
——  Monk, Tremblay, Forest & Deschenes, Montreal.

sy JULIEN BEDARD axp DAME LUCIE | .
ooz VEPAGE (Plaintifis) ............... FPELLANTS;
V. 3

Dec. 19
- AND

FREDERIC GAUTHIER (Defendant) ...RESPONDENT.

ON APPEAL FROM. THE COURT OF Q,UEEN,S BENCH, APPEAL SIDE,
PROVINCE OF QUEBEC

Motor vehicles—Negligence—Statutory onus—Whether onus discharged by
defendani—Infant hit by car—The Motor Vehicles Act, R.S.Q. 1941,
c. 142, s. 63(2).

When a 5-year-old child, who has been playing on the sidewalk with other
children behind a truck parked at the side of a one-way street, runs
out in front of the truck and into the path of an oncoming car, the
onus on the driver of the car, pursuant to s 53(2) of the Motor
Vehicles Act, to show that the damage did not arise through his
negligence or improper conduct, requires him to prove either (i) that
i he had looked towards the sidewalk before coming to the parked
sruck, the child could not have been effectively visible to him, or
(ii) that if, on the contrary, the child would have been visible to him,
he could not, if he had seen him, have avoided the accident, taking
into account the possible imprudence of children and acting with all
reasonable prudence.

Held (Rand J. dissenting) : The defendant in this case failed to discharge
the statutory onus placed upon him, because he admittedly did not
look towards the sidewalk, and there was no evidence to show that if
he had looked he would not have seen the child. In the circumstances,
the fact that he was driving at a speed of 10 to 12 miles an hour was
not sufficient to discharge that onus.

APPEAL from a judgment of the Court of Queen’s
Bench, Appeal Side, Province of Quebec!, reversing the
judgment of Rhéaume J. Appeal allowed, Rand J.
dissenting.

*PresENT: Taschereau, Rand, Locke, Fauteux and Abbott JJ.

1119571 Que. Q.B. 344.
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Bernard Desjarlais, for the plaintiffs, appellants.
Frangois Mercier, for the defendant, respondent.

The judgment of Taschereau, Locke, Fauteux and Abbott
JJ. was delivered by

Favreux J.:—Le 4 mai 1953, vers les quatre heures et
demie de laprés-midi, le fils des appelants, Guy Bédard,
un garconnet de cing ans, fut renversé sur la chaussée de
la rue St-Philippe & Montréal, par un véhicule automobile
conduit par 'intimé et lui appartenant. L’enfant en fut
grietvement blessé. Les appelants, ses tuteurs conjoints,
ont poursuivi l'intimé et obtenu contre lui, en Cour
Supérieure, un jugement le tenant responsable et le con-

damnant & payer, & titre de dommages, une somme totale
de $3,926.30.

Porté en appel’, ce jugement fut infirmé et l’action fut
renvoyée. D’ol le pourvoi devant cette Cour ol seule la
question de responsabilité est soulevée.

Les faits:—A la date de l'accident, la circulation des
véhicules, sur la rue St-Philippe, n’était permise que dans
une direction nord-sud. I’accident s’est produit dans une
zone scolaire, entre deux intersections, vis-a-vis une
épicerie sise du c6té ouest et en face de laquelle se trouvait
stationnée, en bordure du trottoir, une camionnette dont
P'avant pointait au sud. Venant du nord, I'intimé procédait
vers le sud, au centre de la rue, & une vitesse de 10 & 12
milles & T’heure, et allait dépasser la camionnette lorsqu’il
apercut, & 4 ou 5 pieds devant lui, enfant surgissant, en
courant, de I'avant de la camionnette. L’intimé appliqua
immédiatement les freins et arréta, dit-il, son véhicule dans
une distance correspondant & la longueur des marques
laissées sur le pavé par lopération du freinage et qu’il
estime étre de 3 pieds; mais I'enfant avait déja été frappé
par le c6té gauche du pare-choe avant de son véhicule.

Ce récit, qu’a donné l'intimé, sur la conduite de I’enfant
4 linstant méme ol l'accident s’est produit est confirmé
par la preuve et, plus particuliérement, par deux témoins,
Dugas pére et fils, dont le désintéressement est affirmé par
les deux parties. Ces derniers, qui cet aprés-midi 13
prenaient un bain de soleil sur une propriété sise du coté
est et en face de 1'épicerie, ajoutent que précédemment &

1119571 Que. Q.B. 344.
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Pinstant de I'accident, 'enfant jouait prés de I'épicerie avec

Benaro axp d’autres compagnons et ils 'ont vu tour 4 tour sur le trottoir

LeracE
v.
GAUTHIER

Fauteux J.

et dans la rue. Dugas fils précise que ¢’est du trottoir que
Penfant est parti en courant pour traverser la rue lorsque
’accident s’est produit.

I1 est évident qu’a l'instant méme ou, dans cette course
du trottoir & la rue, ’enfant passa & I'avant de la camion-
nette, il n’était pas visible pour I'intimé qui en approchait &
I’arriére. Mais, & moins de recourir aux conjectures, il est
impossible, d’aprés la preuve, d’affirmer qu’avant cet
instant-14, et alors que, d’'une part, 'enfant jouait sur le
trottoir, et que, d’autre part, 'intimé venait du nord & une
vitesse de 10 & 12 milles & I'heure et parcourait ainsi de
14 & 17 pieds & la seconde, qu’a aucun temps et que d’aucun
point de son parcours, I'intimé ne pouvait voir Penfant sur
le trottoir. Sur cette question, il y a carence de preuve. En
effet, il semble bien que les Dugas avaient une vue directe
sur la partie latérale gauche de la camionnette et ne
pouvaient conséquemment, de I'endroit ou ils étaient, voir
ce qui se passait sur le trottoir, entre ce véhicule et
I’épicerie. Ils ne paraissent pas, non plus, avoir observé la
venue de automobile de I'intimé avant qu’il ne procédat
a doubler la camionnette; de toutes facons, leurs
témoignages n’apportent aucune assistance sur le point.
Et quant a I'intimé, qui pouvait voir ce qui se passait sur
le trottoir, au moins durant quelque temps avant d’arriver
a proximité de la camionnette, il n’a pas regardé et n’a pu
affirmer §'il 8’y trouvait des adultes ou des enfants. Voiei
d’ailleurs Pextrait de son témoignage sur le point:

N

D.—Connaissez-vous bien cette rue St-Philippe & lendroit de
P’accident? R.—Je la connais comme l'avoir traversée assez souvent.

D~—Vous avez un neveu, 13, monsieur Jetté qui demeure 13? R.-—Oui,
monsieur. ;

D.—Est-ce que vous le visitiez? R.—De temps en temps, monsieur.

D.—Vous saviez qu'a cet endroit-13 il y avait une école et que c’était
une zone scolaire? R.—Qui, monsieur.

D~—Vous saviez qu’il y avait deux rues-intersections? R.—Oui,
monsieur.

D —Est-ce que vous saviez que c¢’était une rue bien passante ol les
enfants jouent dans la rue? R.—Oui, monsieur.

D—Vous saviez tout cela. Aviez-vous vu le jeune Bédard avant
d’arriver & Pendroit de laccident? R.—Non, monsieur.

D.—Vous ne l'aviez pas vu sur la rue? R.—Non.

D.—Avez-vous vu des enfants sur le trottoir? R—Je n’ai pas
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remarqué §'il y avait des enfants ou des grandes personnes, j’étais tellement
intentionmé de regarder en avant de moi, je n’ai pas regardé sur le
trottoir.

D.—Avez-vous regardé devant vous sur le trottoir? R.—Non, je n’ai
pas regardé.

D~—Vous ne regardiez pas sur le trottoir? R.—Non, je ne regardais
pas, ce n’est pas ma maniére quand je conduis, je regarde en avant.

D~—Malgré que vous saviez que ¢’était une zone scolaire? R.—Oui.

D.-—Saviez-vous que c¢’était la sortie des écoles? R.—Oui, ¢’était dans
les quatre heures et quart (4.15).

D~Vous saviez que c’était & la sortie de Pécole? R.—Oui.

D~—~En aucun moment avant Paceident, vous n’avez regardé sur le
trottoir ni & gauche ni & droite? R.—Non.

En droit, cette omission de I'intimé a été retenue, tant
par le juge de premiére instance que par les juges de la
Cour d’Appel’, comme constituant une faute. Ces derniers,
cependant, ont exprimé I’'avis que cette faute n’a pas con-
tribué a ’accident car, et ¢’est 13 la raison de la décision,
méme si 'intimé avait vu Penfant sur le trottoir, on ne
pouvait lui demander de procéder avee plus de soin qu’il ne
La fait.

Les dispositions du para. 2 de Part. 53 de la Loi des
véhicules automobiles, SR.Q. 1941, c. 142, sont claires:

53. 2. Quand un véhicule automobile cause une perte ou un dommage
4 queique personne dans un chemin public, le fardeau de la preuve que
cette perte ou ce dommage n’est pas diil & la négligence ou & la conduite
répréhensible du propriétaire ou de la personne qui conduit ce véhicule
automobile, incombe au propriétaire ou & la personne qui conduit le
véhicule automobile.
La preuve, comme déja indiqué, établit que 'enfant jouait
avec d’autres enfants dans le voisinage de I'épicerie et de
la camionnette et que c’est du trottoir qu’il est parti en
courant pour aller dans la rue. Dans ces circonstances et
pour prouver que le dommage n’est pas dii 4 sa négligence
ou & sa conduite répréhensible, 'intimé devait montrer que
la preuve établit (i) qu’en aucun temps utile, avant
Iinstant ol l'enfant passa en courant & l'avant de la
camionnette, cet enfant ne pouvait étre visible pour lui
§'ll avait regardé sur le trottoir avant d’arriver a proximité
de la camionnette; (ii) ou que si, au contraire, enfant
était visible, il n’aurait pu, s’il avait vu, éviter ’accident,
en faisant entrer dans ses prévisions les imprudences
possibles des enfants et en adoptant & cet égard toute la
prudence raisonnable commandée par la situation qui
g’offrait & lui.

1119571 Que. Q.B. 344.
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De tous les témoins, I'intimé est le seul qui, en raison
de sa position sur la rue, aurait pu établir le premier point.
S'il avait regardé sur le trottoir, il eut été facile pour lui
d’affirmer au procés, si vraiment tel était le cas, qu’en
aucun temps utile I'enfant n’était visible. N’ayant pas
regardé, il n’a pu, par sa faute, établir cette premiére
proposition qui I'aurait exonéré.

Pour la méme raison et par suite de la méme faute, il
ne peut, sans faire appel aux conjectures, alors que ¢’est lui
qui a le fardeau de la preuve, établir la seconde proposition.
Nous ne pouvons que spéculer sur la situation qui s’offrait
4 l'intimé et cette situation constitue la donnée principale
pour apprécier la conduite de 'intimé dans les circonstances.
De quel point du trottoir I'enfant est-il parti pour aller
courir et aller passer en avant de la camionnette? Ses
agissements étaient-ils tels que, les observant, l'intimé
devait néeessairement appréhender l'imprudence qu’il a
commise? Sur ces points, et d’apres la preuve faite, toutes
les conjectures sont possibles. Et, & moins d’admettre, ce
qui est impossible, que dans de telles circonstances,
Pautomobiliste qui ferme les yeux sur ce qui se passe sur
le trottoir doit nécessairement &tre exonéré s'il conduit &
une vitesse de 10 & 12 milles & I'heure, la question de savoir
8’1l a repoussé la présomption édictée contre lui, ne peut
recevoir- une réponse affirmative. Une vitesse de 10 & 12
milles & I'heure est généralement, mais non nécessairement
en regard de tous les dangers possibles que 1’automobiliste
peut étre légalement tenu d’anticiper, une vitesse prudente.
Dans chaque cas, les circonstances essentielles a ’apprécia-
tion et détermination de la question doivent &tre consi-
dérées et, pour cette raison, il appartient & celui qui doit
se libérer de la présomption de faute, comme c’est le cas de
I'intimé, de voir & ce que ces circonstances apparaissent dans
la preuve. Autrement, la disposition du para. 2 de Vart.
53 devient dénuée de son sens aussi bien que de sa raison
d’étre.

Je maintiendrais 1’appel, rétablirais le dispositif du
jugement de premieére instance, avec dépens de toutes les
Cours.
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Ranp J. (dissenting) :—This appeal has given me anxious
consideration, but after a careful examination of the
evidence I am unable to say that the Court of Queen’s
Bench! is wrong in the view taken by it of the facts and
the resulting conclusion.

Those facts are extremely simple. The automobile—a
taxi—was proceeding southerly on St. Philippe, a one way
street in Montreal of a width ordinarily accommodating
three lanes of traffic. It had passed approximately 20 feet
beyond Tourville and was within 50 feet of St. Philoméne,
both cross streets ending at St. Philippe, when the young
child aged 5 years suddenly ran out into its path. A small
low panel delivery truck facing southerly was parked along
the curb of the right hand or westerly sidewalk and the
child had run into the street about 2 or 3 feet in front or
southerly of the truck in an angular direction toward the
northeast. This is evident from the following evidence
given by an independent witness who saw the accident
from across the street:

D.—Aprés 'accident, comment se trouvait le camion par rapport au
taxi, comment se trouvaient-ils placés, 'un & c6té de l'autre ou en
avant ou en arriére?

R.~—Non, il y avait une petite distance entre le camion et le taxi et,
maintenant, le taxi était & peu prés & la fin du eamion.

D11 était au sud?

R.~0ui, le taxi était auw nord avant d’arriver au camion, parce que
Penfant est arrivé, il a couru juste sur le taxi, I'enfant traversait
en bais.

D.—I1 n’a pas traversé en ligne droite?

R.—Non, il n’a pas traversé en ligne droite, c’est pour cela que le taxi
se trouvait un petit peu en arriére du camion.

That evidence is not seriously challenged and from it
the direction of the child is seen to have been toward the
oncoming taxi. The speed of the latter was not greater
than 12 miles an hour; the horn had been sounded for
Tourville street; it was moving along the centre of St.
Philippe and 3 to 4 feet to the left of the truck. It was
brought to a stop within 3 or 4 feet after the application
of the brakes and its front was then at least no farther
south than on a line with the front of the truck: Gauthier
says, “Ma voiture par rapport au devant du camion était
pratiquement en ligne droite avec le camion”. A school
stands on the south-east corner of Tourville and St. Philippe

1119571 Que. Q.B. 344.
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and the accident happened between 4.15 and 4.30 in the
afternoon near the time when the students are let out.
The young child was not at school but was playing with
one or two other children behind the side of the truck on
the westerly sidewalk 100 feet or more northerly from his
home on the same side of St. Philippe.

The taxi-driver was well acquainted with the special
circumstances of the place and quite evidently was driving
with a full appreciation of them. He admitted frankly
that he had not looked for children on the westerly sidewalk
who might be playing there but in the place where the
child was playing, it cannot be said that if he had looked
he could have seen him. The two cross streets are only
from 75 to 100 feet apart and he had passed the immediate
school area, from which it does not appear that any children
were then coming or had come out, although before the
child had been taken off to the hospital some had gathered
around the scene.

That the taxi had stopped within 4 to 6 feet after the
sudden appearance of the child; that the latter was picked
up 2 or 3 feet from and to the left of the front end of the
car; that the car had reached to only the front or even
less than that of the truck; and considering that the child
was running at an angle towards the taxi; on these facts,
so far from being satisfied that the Court of Queen’s
Bench was wrong, I am disposed to agree with its finding.

If those circumstances are not sufficient to meet the
statutory onus by affirmatively showing reasonable care
on the part of the driver it would be difficult to say how
liability for that class of acecident can be avoided. The law
cannot be stretched so as to create a virtual insurance
against injuries to children. It is, no doubt, a hard case
that a young child should have, as here, the hearing in
one ear seriously and probably permanently impaired. But
so long as children are allowed to play on busy streets, that
risk is inherent in that part of their upbringing. The
existing law does not put the burden of an absolute avoi-
dance of them on automobile drivers; and while one’s
natural sympathies are with the child and altogether too
many irresponsible drivers are tolerated on the streets,
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in this case, which alone we must consider, and as the
evidence compels me to accept, there was nothing of
misconduct.

The appeal must, then, be dismissed with costs.
Appeal allowed with costs, RAnD J. dissenting.

Attorneys for the plaintiffs, appellants: Desjarlais &
Ouellette, Montreal.

Attorneys for the defendant, respondent: Brais,
Campbell, Mercier & Leduc, Montreal.

FREDERIC CHARTRAND (Defendant) ..APPELLANT;
AND

DAME ANGELINA TREMBLAY

(Plaintif)) .................... RespoNDENT.

ON APPEAL FROM THE COURT OF QUEEN ’S$ BENCH , APPEAL SIDE,
PROVINCE OF QUEBEC

Accounts—Alternative conclusion to pay sum of money—Wrong practice—
Code of Civil Procedure, arts. 666 et seq.

When the defendant in an action for an accounting refuses to account,
alleging that he owes nothing or has a release, it is not possible to
condemn him to pay a sum of money in default of an accounting until
a judgment has established the liability to aceount, the computation
of the receipts and expenditures, and the balance, if there is any. In
such an action, a condemnation to pay a sum of money ean only be
made when the action has been transformed into a contestation of
accounts. Cousineau et al. v. Coustneau et al., [1949] S.C.R. 6%4;
Racine v. Barry, [1957]1 S.C.R. 92, referred to.

Huysband and wife—Separate as to property—Wife's property administered
by husband—Liability to account—Nullity of discharge given by wife
—Chvil Code, arts. 1265, 1425, 1918,

The plaintiff, 2 married woman separate as to property, whose husband had
undertaken, in the marriage contract, to provide alone for the family
expenses, asked her husband, through her attorney, for an accounting
of his administration, as curator and mandatary, of assets, including
immoveables, which had been donated to them as joint property after
their marriage. Following this demand, the parties signed two docu-
ments. By the first one, the husband undertook to pay his wife $150
as a monthly alimentary pension. By the second, made the following
day, the wife acknowledged receipt of a sum of money in settlement

*PresENT: Kerwin CJ. and Taschereau, Cartwright, Fauteux and
Abbott JJ.
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of all claims which she might have under her marriage contract and
by reason of his administration of her assets and gave him a final
release and discharge of any claims she might have against him; she
further agreed that certain immoveables, still jointly owned by the
parties, should be administered by the husband and the net revenue
divided equally every six months.

An action, based on the first document, was instituted by the wife to
recover arrears on the monthly allowance. The action was dismissed
by the trial judge on the ground, inter alia, that the document, having
had the effect of altering the marriage covenants of the parties, was
a violation of art. 1265 C.C., and, therefore, null. There was no appeal
from that judgment.

Subsequently, the wife instituted the present action for an accounting in
which she asked that the second document be set aside and that her
husband be ordered to account, and in default to pay the sum of
$25,000. The action was dismissed by the trial judge but maintained
by the Court of Appeal.

Held: The appeal should be allowed in part; the husband should render

' an account within 90 days, and in default the wife might proceed to
have one made up, but the alternative condemnation should be
struck out.

Both documents being part of the same fransaction, the annulment o6f the
first had the effect of annulling the second. Consequently, the husband
must render an account since he had the administration, as curator and
mandatary, of assets of his wife.

APPEAL from a judgment of the Court of Queen’s
Bench, Appeal Side, Province of Quebec!, reversing the
judgment of Montpetit J. Appeal allowed in part.

C. A. Geoffrion, for the defendant, appellant.
John Ahern, Q.C., for the plaintiff, respondent.

The judgment of the Court was delivered by
TASCHEREAU J.:—La demanderesse-intimée allégue dans
sa déclaration, telle qu’amendée, qu’elle a épousé le
défendeur le 26 octobre 1910, sous le régime de la sépara-
tion de biens, et qu’'en vertu du contrat de mariage
intervenu, le défendeur s’obligeait seul aux frais de ménage,
d’entretien et de pension de la future épouse, ainsi que de
tous les enfants & naltre de ce mariage. A ce contrat de
mariage sont intervenus Joseph Brisebois et Dame
Philoméne Latour, qui ont fait donation & leur fille adop-
tive, ainsi qu’au défendeur-appelant, de certains biens

ainsi décrits:

(a) un lot de terre situé en la cité de Montréal ayant front sur la
rue St-Laurent, connu et désigné comme étant la moitié du lot

1138 de la subdivision officielle du lot primitif 11 aux plan et livre
de renvois officiels du village incorporé de la Cote St-Louis;

1719571 Que. Q.B. 456.
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(b) deux lots de terre situés & Cartierville, étant les subdivisions 49 et 1957
50 dw lot 86 aux plan et livre de renvois officiels de la paroisse CHARTRAND
de St-Laurent; v

(¢) un lot de terre situé 3 Cartierville, connu et désigné comme gtant TBEMBLAY
la partie nord de la subdivision numéro 48 du lot primitif numéro Tasei;au I
86 aux plan et livre de renvois officiels de ladite paroisse de -
St-Laurent;

(d) un lot situé sur la rue St-Denis & Montréal, connu et désigné
comme partie sud du lot 894 de la subdivision officielle du lot
primitif numéro 8 aux plan et livre de renvois officiels du village
incorporé de la Cote St-Louis;

Ces propriétés avaient une valeur globale de $11,300.

Quelques années aprés, soit en avril 1913, par acte passé
devant Me J. B. Latour, notaire, ces propriétés ont été
rétrocédées par les époux Chartrand auxdits Joseph
Brisebois et Dame Philoméne Latour, et le méme jour,
devant le méme notaire, par acte de donation entre vifs,
lesdits Joseph Brisebois et Dame Philoméne Latour ont
fait de nouveau donation & la demanderesse et au défendeur
chacun pour une moitié des biens mentionnés aux para-
graphes (a), (b), (¢) et (d) (sauf un lot situé sur la rue
St-Denis), ainsi que d’un piano se trouvant dans le domicile
des donataires, et d’'une somme de $200 en argent. Comme
Pintimée était mineure, le défendeur agissait comme son
curateur.

Il est allégué que le défendeur-appelant a toujours
administré seul la part des biens de la demanderesse, les a
vendus, échangés et a investi le produit de ces transactions
dans d’autres propriétés, dans des commerces, a transporté
certaines de ces propriétés au nom de certains enfants des
deux parties, et a fait enregistrer au nom de l'intimée Ia
propriété portant le numéro 6728 rue St-Denis & Montreal.

En octobre 1946, lintimée, par lentremise de Me
Meunier, avocat, a demandé & lappelant un compte de
Padministration des biens qu’il avait gérés pour elle, et
en réponse 3 cette demande, le demandeur suggéra que dans
le but de mettre la famille d’accord et d’éviter des frais
considérables, il vendrait une propriété située sur la rue
St-Laurent et une autre située sur la rue Clarke, et divi-
serait le produit net de ces ventes avec l'intimée sur
remise réciproque d’une quittance finale.

La demanderesse-intimée, sans s’engager & donner une
quittance, approuva la suggestion de la vente des deux
propriétés ci-dessus mentionnées, et la propriété de la rue
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1957 St-Laurent fut en conséquence vendue au cours du mois

Crarrrano d’avril 1947, mais il est allégué que la part revenant &
Tromsiay Pintimée comme produit de cette vente, qui était de
Taschoroay J.99-494.58, ne lui fut pas remise a la date ou l'appelant I'a
aschereau J. . .

—  recgue, et qu’il garda cette somme jusqu'au 3 septembre

1947,

Entre la date de ladite vente, soit depuis le mois d’avril
1947 jusqu’au 3 septembre de la méme année, la deman-
deresse-intimée prétend que I'appelant tenta d’obtenir une
quittance de la demanderesse, sans lui rendre aucun compte
de son administration, disant qu’il ne remettrait pas la
somme de $5,494.58 & moins d’obtenir une quitttance, et
sans avoir l'obligation de fournir une reddition de comptes.

En plus, comme partie du réglement proposé, il offrit
de payer & lintimée une somme de $150 par mois comme
pension alimentaire pour elle et ses enfants, et aussi comme
réglement de toute solde qui pourrait étre due & Yintimée,
comme conséquence de ladministration des biens par
Pappelant. L’intimée aurait enfin consenti & transiger
avec l'appelant de la fagon suivante, afin d’en arriver &
un réglement final.

Les parties devaient se donner une quittance mutuelle;
1a propriété de la rue St-Denis et les meubles qui la garnis-
saient, enregistrée au nom de la demanderesse, devaient lui
rester; la moitié du produit de la vente de la propriété de
la rue St-Laurent, soit la somme de $5,494.58, devait &tre
payée & lintimée; les revenus de la propriété portant les
numéros civiques 6481 & 6485 de la rue Clarke et 20 & 28 rue
Beaubien est, devaient étre partagés en parts égales & tous
les six mois; et enfin, 'appelant devait signer un engage-
ment par lequel il s’obligeait de payer & 1a demanderesse la
somme de $150 par mois.

La demanderesse-intimée allégue que cet arrangement fut
exécuté en partie par le défendeur-appelant, mais qu’il a
fait défaut de verser la somme de $150 par mois au mois de
mars 1948, et qu’il ne remit pas, depuis le 3 septembre 1947,
4 la demanderesse sa part compléte dans les revenus nets
de la propriété située sur la rue Clarke, coin de la rue
Beaubien.

La demanderesse-intimée dut alors se pourvoir en justice
pour faire condamner son mari & lui payer la somme de
$150 par mois qu’il s’était engagé a payer, mais cette action
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fut rejetée le 29 mars 1949 avec dépens, parce que la Cour l_gfz

a déclaré ’engagement du défendeur, en date du 3 septem- Cuarrranp
bre 1947, de payer ainsi la somme de $150 par mois comme pprisray
nul, en violation de I’art. 1265 C.C., comme constituant un
changement aux relations matrimoniales des parties.

L'intimée soutient que sans cet engagement du 3 septem-
bre 1947, elle n’aurait jamais signé la quittance en faveur
de Pappelant, que d’ailleurs elle ne 1'a signée que par esprit
de sacrifice, dans le but d’établir la paix dans la famille pour
le bénéfice des parties et de leurs enfants. Il est allégué en
outre que l'appelant a fait défaut de s’en tenir aux engage-
ments qu’il avait pris le 3 septembre 1947, qu’il a aban-
donné l'intimée, et ne lui a pas fourni un seul sou depuis le
mois de février 1948.

Durant treize ans, le défendeur aurait fait commerce et
y aurait tenu un restaurant pendant deux ans ot l'intimée
a travaillé, et il ne lui a rien payé comme salaire ou part de
profits, et c’est la prétention de 'intimée que la quittance
du 4 septembre 1947, est nulle comme constituant un
changement aux conditions matrimoniales des parties.

L’appelant serait aujourd’hui propriétaire d’immeubles
d’une valeur excédant $50,000. Il admet que la demander-
esse est propriétaire de la moitié de la valeur de la propriété
située au coin des rues Clarke et Beaubien. Il lui a payé
la moitié de 1a propriété située sur la rue St-Laurent, soit
$5,494.58, et il a fait enregistrer au nom de la demanderesse-
intimée la propriété de la rue St-Denis qui vaut au plus
$15,000.

L’'intimée allegue qu’elle n’a pas recu sa part du capital
et des revenus administrés par I'appelant, qu’elle n’a jamais
recu de compte de cette administration, et elle demande
Iannulation de la quittance donnée par elle le 4 septembre
1947, une reddition de comptes détaillée et affirmée sous
serment de la gestion de Vappelant comme curateur et
subséquemment comme mandataire depuis sa majorité, et
a défaut de se conformer dans le délai voulu, elle demande
une condamnation personnelle contre lappelant d’une
somme de $25,000, pour tenir lieu de reliquat en outre des
intéréts, et sans préjudice & ses droits de réclamer les
objets qui peuvent lui appartenir.

L’honorable Juge Montpetit siégeant & la Cour Supérieure
3 Montréal, a rejeté cette action en reddition de comptes
le 20 avril 1953, chaque partie payant ses frais, mais la

Taschereau J.
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Cour du Banc de 1a Reine?, le 10 juillet 1956, a unanime-
ment cassé ce jugement; a déclaré nulle la quittance signée
par lintimée en faveur de 'appelant le 4 septembre 1947;
a ordonné 3 l'appelant de rendre & lintimée un compte
détaillé et affirmé sous serment de sa gestion comme cura-
teur, et subséquemment comme mandataire, et au cas de
défaut par 'appelant de se conformer & cette ordonnance,
tel que preserit, soit dans les 90 jours, de payer & 'intimée
la somme de $19,305.42 pour tenir lieu du reliquat de
compte, avec intéréts de la mise en demeure, soit du
17 octobre 1946, avec les dépens.

Il ne fait aucun doute que lappelant Chartrand a
administré les biens de son épouse intimée, d’abord comme
curateur jusqu’a la fin de I’émancipation, et aprés la
majorité en sa qualité de mandataire. Il a eu en mains des
biens substantiels, et en vertu de la loi, qu’il s’agisse de sa
qualité de curateur ou de sa qualité de mandataire, il doit
rendre compte. Mais il refuse, et oppose & la demande, la
quittance du 4 septembre 1947, qui se lit ainsi:

PROVINCE DE QUEBEC
DISTRICT DE MONTREAL COUR SUPERIEURE
No. 248641

DAME ANGELINA TREMBLAY-CHARTRAND
REQUERANTE

—_—Vs5—

FREDERIC CHARTRAND
: INTIME

La requérante reconnait par les présentes avoir regu ce jour, de
Pintimé, par chéque de ses procureurs, la somme de cing mille quatre cent
quatre-vingt-quatorze dollars et cinquante-huit sous ($5,494.58), en régle-
ment complet et final de toute réclamation qui pourrait lui résulter en
vertu de son contrat de mariage, ainsi que de tout reliquat de compte qui
pourrait lui étre dfi par ledit intimé, par suite de I'administration et de la
gestion des biens de la requérante.

La requérante reconnalt avoir recu une reddition de comptes verbale
de son mari et lui donne par les présentes quittance compléte, générale et
finale de toute réclamation qu’elle pourrait avoir contre lui, en raison de
son administration et de sa gestion d’affaires.

Il est convenu qu’d compter du premier mai mil neuf cent quarante-
gept (1°° mai 1947), les revenus de la propriété portant les numéros
civiques 6481-6485 Clarke et 20-28 Beaubien est, seront partagés en parts

1719571 Que. Q.B. 456.
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égales, 3 tous les six mois, & compter du premier novembre prochain, 1957
déduction faite des dépenses qui auront été payées durant les six mois
ép S t été pay ant les " CHARTRAXND

Pintimé devant §’occuper de l'administration de ladite propriété. v

. TREMBL:
Signé & Montréal, ce 4 septembre 1947 REMBLAY

(Signé) ANGELINA TREMBLAY CHARTRAND Taschereaud.

Témoin:
(Signé) J. A. MEUNIER

RENE DURANLEAU

Cette quittance faisait suite & un engagement signé par
Pappelant le 3 septembre de la méme année, par lequel
Pappelant s’engageait 4 payer $150 mensuellement & son
épouse afin, dit-il, de ramener la paix dans son foyer, et
I'une des conditions était que lintimée devait avoir & sa
charge tous les comptes de la maison, et en un mot s’occuper
du budget familial.

Comme l'ont dit le juge de premiére instance et M. le
Juge Bissonnette, écrivant le jugement de la Cour du Bane
de la Reine!, ces deux documents ne font qu’un seul et méme
contrat. Il gagit d'une transaction en vertu de laquelle
les parties ont voulu prévenir une contestation a naitre, au
moyen de concessions et de réserves faites par les deux
parties (1918 C.C.).

Dans son action, I'intimée invoque la nullité de la quit-
tance et allégue que son mari, comme conséquence de
menaces, lui a extorqué sa signature, et qu’il discontinua au
bout de quelques mois, soit en mars 1948, de payer la
somme mensuelle de $150. L’intimée institua done des
procédures judiciaires pour faire condamner l'appelant
actuel a lui payer la somme de $150 par mois qu’il s’était
engagé a payer, mais cette action fut rejetée avec dépens,
et il fut déclaré par la Cour que 'engagement de I'appelant
en date du 3 septembre 1947 de payer & lintimée cette
somme de $150 mensuellement était nul en violation de
Part. 1265 C.C. En vertu de cet article, en effet, il ne peut
étre fait aux conventions matrimoniales contenues au con-
trat aucun changement pas méme par don mutuel d’usu-
fruit, lequel est aboli.

M. le Juge Caron, qui a rendu jugement dans cette cause,
en est venu & la conclusion que cet écrit du 3 septembre
était nul, comme contraire & l'art. 1265 C.C., qu’il ne peut
affecter en rien les obligations du mari envers sa femme,

1719571 Que. Q.B. 456.
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E’f vu que tous deux restent toujours soumis & l'obligation de
Crarmeanp nourrir, d’entretenir et d’élever leurs enfants, ainsi qu’a
Tromaay Celle de se donner mutuellement secours et assistance,

Tasehore d’apres les arts. 165 et 173 C.C., et qu’une semblable action
aschereau J. n o el ’ .
—— e peut étre instituée lorsque les époux font vie commune.
Sans me prononcer sur la valeur juridique de ce jugement,
il n’a pas été porté en appel, et il constitue chose jugée.
11 g’ensuit logiquement que si cet éerit du 3 septembre 1947,
en vertu duquel le mari s’est engagé & payer & son épouse la
somme de $150 par mois, est nul, et comme il ne constitue
qu'un seul et méme contrat avec la quittance du 4 septem-
bre, cette derniére se trouve également inexistante, et
I'appelant doit rendre compte de son administration. Il est
élémentaire, en effet, que la reddition de comptes est due
par ceux qui administrent les biens d’autrui & quelque titre
que ce soit. Ainsi doivent des comptes, tout mandataire ou
gérant, tuteur, héritier bénéficiaire, curateur, exécuteur
testamentaire, séquestre, associé, fiduciaire, ete. ete., et
I'une des conditions essentielles pour qu’'une telle personne
soit comptable, est qu’elle ait eu l'administration des biens
de Uoyant-compte.

Je voudrais cependant signaler que je ne comprends pas
cette pratique dans une action en reddition de comptes, de
demander que le défendeur qui a administré les biens soit,
a défaut de rendre compte, obligé de payer un reliquat.
Je sais que cela peut arriver, & cause d’une jurisprudence
constante & cet effet, lorsque les parties ont transformé
I'action en reddition de comptes, en un véritable débat de
comptes. Mais lorsque le défendeur refuse de rendre
compte, pour le motif qu’en droit il n’en doit pas, ou qu’il
a déja obtenu une quittance, comme dans le cas actuel, il
me semble impossible de condamner ce défendeur au paie-
ment d’'un reliquat a défaut de reddition, avant qu’il ne
soit prononcé sur le droit 4 la reddition, que les comptes
aient été établis, et qu’un reliquat soit di par le rendant-
compte. L’action, dans le cas qui nous occupe, n’a pas été
transformée en débat de comptes, et je crois, en consé-
quence, que l'appelant ne peut pas étre condamné au
reliquat de $19,305.42. Cousineau et al. v. Cousineau
et al*; Racine v. Barry®. )

1119491 S.C.R. 694. 2[19571 8.CR. 92.



S.CR. SUPREME COURT OF CANADA 107

Le Code de procédure est bien précis & ce sujet, et Uart. 1957
566 C.P. nous dit que tout jugement qui ordonne une reddi- Crarrranp
tion de comptes doit porter un délai pour ce faire, et c'est Trpimiay
dans ce délai que le rendant compte doit le rendre nomina-,, —

. . . o - . . Taschereau J.
tivement & la personne qui y a droit; il doit le produire au =~ —
greffe dans le temps fixé, avec les piéeces justificatives.
L’oyant-compte doit en prendre connaissance et produire
ses débats de comptes, et si le défendeur néglige de rendre
compte, le demandeur lui-méme peut procéder & I'établir &
la maniére apportée aux arts. 568 et 578, et c’est alors que
I'on peut voir §'il existe ou non un reliquat.

Je comprends difficilement ’argument que sur une action
en reddition de comptes, il faut condamner le défendeur &
un reliquat, parce qu’autrement, le jugement ordonnant
cette reddition serait inefficace, n’étant pas susceptible
d’exécution. Si, 3 'expiration du délai imparti, le compte
n’est pas rendu, c¢’est précisément l’art. 578 C.P. qui régle
le cas, et qui permet au demandeur de procéder & établir
les comptes, et & faire déclarer que le reliquat existe.

De plus, il est plus que probable que le montant du
reliquat établi par la Cour d’Appel' est inexact, car on
ne semble pas avoir tenu compte de l'art. 1425 du Code
Civil qui se 1it ainsi:

Lorsque la femme séparée 2 laissé la jouissance de ses biens 3 son mari,
celui-ci n’est tenu, soit sur la demande que sa femme peut lui faire, soit &

la dissolution du mariage, qu’a la représentation des fruits existants, et il
n'est point comptable de ceux qui ont été consommés jusqu’alors.

Dans le présent cas, il s’agit évidemment d’un mandat
tacite, et, comme le dit Mignault, vol. 6, p. 402, cette
disposition se justifie par les relations intimes qui existent
entre les parties, et par le fait que la femme, laissant & son
mari une administration qu’elle pourrait lui enlever,
indique qu’elle approuve 'usage que le mari fait des revenus
qu’il percoit. En effet, la femme peut toujours reprendre,
quand elle le désire, 'administration de ses biens. Si elle
laisse administrer le mari, il est juste que celui-ci, & la
dissolution du mariage, ou plus tdt sur la révocation de
ce mandat tacite, ne doive rendre & sa femme que les
fruits existants. La loi suppose avec raison que §'il existe
des fruits, le mari doit en rendre compte, mais au contraire,

1119571 Que. Q.B. 456.
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g'lls ont été consommés, il y a présomption qu’ils ont été
employés dans I'intérét du ménage, et le mari n’en est pas
comptable.

Je suis donc d’opinion que le présent appel doit étre
maintenu en partie avec la modification ci-dessus.
IL’appelant devra donc rendre compte & lintimée de sa
gestion comme curateur et subséquemment comme man-
dataire de I'intimée, dans les 90 jours du jugement & inter-
venir, mais sans étre tenu au paiement de la somme de
$19,305.42 & défaut de rendre ce compte. Dans ce cas, il
appartiendra & lintimée, suivant les dispositions de l'art.
578 du Code de procédure civile, de procéder & I'établisse-
ment des comptes, tel que prévu aux arts. 568 et suivants.

I’intimée aura droit & ses frais en Cour Supérieure et en
Cour du Banc de la Reine, mais il n’y aura pas d’ordonnance
quant aux frais devant cette Cour.

Appeal allowed in part without costs.

Attorney for the defendant, appellant: P. Duranleau,
Montreal.

Attorneys for the plaintiff, respondent: Hyde & Ahern,
Montreal. /

APPELLANT;

LA VILLE DE JACQUES-CARTIER }
(Plaintiff) ... i,

AND

JOSEPH NAPOLEON B. LAMARRE

(Defendant) .................... } RESPONDENT'

ON APPEAL FROM THE COURT OF QUEEN’S BENCH, APPEAL SIDE,

PROVINCE OF QUEBEC

Statutes—Operation—Effect of legislation limiting right of appeal—Juris-
diction of Court of Appeal of Quebec—Expropriation—Code of Civil
Procedure, art. 1066k.

The right of appeal is a substantive right and not merely a matier of
procedure, and a statute limiting an existing right of appeal has no
application in an action instituted before its enactment, unless a con-
trary intention is expressly stated or necessarily implied. Williams
et al. v. Irvine (1893), 22 S.CR. 108; Hyde v. Lindsay (1898),
29 S.C.R. 99, applied.

*PresENT: Taschereau, Rand, Locke, Fauteux and Abbott JJ.
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Since, in enacting art. 1066% of the Code of Civil Procedure, in 1952, the
Legislature did not manifest any intention to make it retroactive, the
right of appeal in an expropriation case started in 1950 must be based
on art. 1066k as it was enacted in 1940 by 4 Geo. VI, ¢. 71, 8. 1.

APPEAL from a judgment of the Court of Queen’s
Bench, Appeal Side, Province of Quebec!, dismissing, for
lack of jurisdiction, an appeal from a judgment homol-
ogating a decision of the Public Service Board in an
expropriation matter. Appeal allowed.

E. Brais, Q.C., for the plaintiff, appellant.
F. Chaussé, for the defendant, respondent.

The judgment of the Court was delivered by

Faureux J.:—Les faits et procédures conduisant & cet
appel peuvent se résumer comme suit:

En juin 1950, l'appelante, ci-aprés également appelée
la Cité, adoptait un réglement autorisant son conseil a
acquérir, de gré & gré ou par voie d’expropriation si
nécessaire, le terrain de diverses rues projetées ou rues
déja ouvertes & la circulation par les propriétaires de
certaines terres subdivisées par eux pour fins de lotissement.
Suivant la loi qui la régit, soit 'art. 608 a de la Lo: des
Cités et Villes adopté en 1948 par la Loi 12 Geo. VI, c. 74,
art. 6, aucune indemnité n’est payable par la Cité pour
lacquisition d'un terrain que le propriétaire d’une
subdivision a, suivant les plan et livre de renvoi déposés
au bureau d’enregistrement, destiné & 1’établissement ou
Pélargissement d’une rue ou ruelle. De ce chef, la Cité
considéra qu’elle ne devait rien payer pour le terrain lui-
méme. Quant aux améliorations faites sur icelui, soit
travaux de voirie, d’égouttement ou autres, le conseil, ainsi
qu’il appert au réglement, fut d’avis qu’elles n’avaient
aucune valeur commerciale, que le coflit en était inclus dans
le prix des lots desservis ou chargés & leurs nouveaux
propriétaires et que ne pouvant ni physiquement ni
légalement étre séparées du terrain, elles étaient, comme le
terrain lui-méme, couvertes par la disposition précitée.
Aussi bien et 3 1'égard de ces améliorations spéeifia-t-on
au réglement qu’aucune indemnité ne serait payée dans
le cas d'une acquisition faite de gré & gré, mais que,
dans ceux ol il serait nécessaire de procéder par voie

1119561 Que. Q.B. 204.
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d’expropriation, le conseil, sans préjudice au droit de
faire valoir ses prétentions, offrirait le montant déter-
miné par son expert et paierait lindemnité fizrée par
Vautorité judiciaire.

A la suite de ce réglement, soit le 17 aofit 1950, la Cité
fit signifier & I'intimé, 'un des propriétaires concernés, un
avis d’expropriation I'informant qu’il n’avait droit & aucune
indemnité pour le terrain et offrant, sans préjudice au
droit de faire valoir en justice ses prétentions “et condi-
tionnellement pour le cas seulement o le juge, le tribunal
ou la Régie des services publics, selon le cas, en viendrait
a la conclusion qu’il y a lieuw de payer une indemnité”,
de lui payer pour ces améliorations les indemnités déter-
minées quant 3 chaque rue par ’évaluateur de la Cité et
dont la somme g'établissait & $3,579.50. Par lettre en date
du 28 aofit 1950, les procureurs de 1'intimé informérent celui
de 1a Cité qu’ils avaient le méme jour comparu pour U'intimé
et que ce dernier, pour éviter une contestation, était dis-
posé & recevoir le montant indiqué dans l'avis d’expropria-
tion. Défaut de contester fut enregistré et, sur motion de
Pappelante, Paffaire fut référée 4 la Régie par jugement
de la Cour Supérieure. Aprés enquéte, audition et prise en
délibéré, le 12 mars 1952, 1a Régie rendit, le 4 février 1953,
une ordonnance affirmant le droit de lintimé & une
indemnité pour ses améliorations et fixant le montant de
cette indemnité & celui offert par Pappelante et accepté
par lintimé. Le 2 mars 1953, la Cour Supérieure, sur
motion de lintimé, homologuait la sentence de la Régie
et condamnait lappelante & mpayer $3,579.50 a titre
d’indemnité pour les améliorations, avec, en plus, les frais
d’une action de cette somme en Cour Supérieure.

Le 16 mars 1953, 1a Cité appela de ce jugement. La Cour
d’Appel’, considérant qu’en droit les dispositions de I’art.
1066k du Code de procédure civile limitent le droit d’appel
d’un expropriant au seul cas ol l'indemnité accordée est
d’au moins $1,000 supérieure a son offre et qu’en fait
Pindemnité accordée en l'espéce correspondait exactement
au montant de loffre faite par la Cité, conclut qu’elle
n’avait pas juridiction et rejeta I'appel. D’ol le pourvoi
devant cette Cour.

1119561 Que. Q.B. 204.
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La disposition sur laquelle s'est appuyée la Cour d’Appel
pour conclure & une absence de juridiction se lit comme
suit:

1066%. Le jugement homologuant la sentence est un jugement final de
la Cour Supérieure. Il est susceptible d’appel & la Cour du Banc de la
Reine, quant & I'exproprié, si indemnité accordée est inférieure d’au moins
mille dollars au montant par lui réclamé, et, quant & Pexpropriant, si
I'indemnité accordée est d’au moins mille dollars supérieure & son offre.

Ce texte fut adopté par lart. 6 de la Loi 1-2 Eliz. II,
¢. 20, sanctionnée le 10 décembre 1952, pour remplacer
celui édicté par l'art. 1 de la Loi 4 Geo. VI, ¢. 71, santionnée
le 30 mai 1940, et statuant que:

1066k. Le jugement homologuant la sentence est un jugement final de
la Cour Supérieure. Il est susceptible d’appel & la Cour du Bane du Roi si
le montant en litige est d’au moins cing cents dollars.

Ainsi appert-il que le droit d’appel en matiére d’expropria-
tion tel qu’il existait au moment de lintroduction de la
présente instance, soit en aolit 1950, fut modifié et restreint
alors que la cause était en délibéré devant la Régie. Et
dés lors se présente la question de savoir si la Cour d’Appel
devait appliquer la disposition nouvelle restreignant le
droit d’appel édicté par la disposition ancienne, ou cette
derniére. La jurisprudence sur le point préecise que le droit
d’appel est un droit substantif et non une simple matiére
de procédure et qu'une loi restreignant un droit d’appel
préexistant est, & moins qu’une intention au contraire n’y
soit manifestée de fagon explicite ou mnécessairement
implicite, sans application & un jugement rendu dans une
instance déja introduite devant le tribunal inférieur lors
de son adoption. Cette Cour en a ainsi déeidé dans
Williams et al. v. Irvine'; Hyde v. Lindsay®. Et s’appuyant,
entre autres, sur ces deux décisions, la Cour du Banc du Roi
exprima sur le point des vues identiques dans La Cie de
chemin de fer Québec et Lac Saint-Jean v. Vallicres®. La
Législature n’ayant, dans le cas qui nous occupe, manifesté
dans la loi nouvelle aucune intention d’y donner un effet
rétroactif et 'introduction de linstance, constituée d’aprés
Part. 1066d par la production de l’avis d’expropriation,
ayant eu lieu en aolit 1950, il en résulte que c’est la loi
d’alors, c’est-a-dire la loi ancienne, qui devait étre appliquée.
Dans cette situation, la Cour d’Appel avait done juridiction

1(1893), 22 S.C.R. 108. 2(1898), 29 S.C.R. 99.
3(1913), 23 Que. K.B. 171.
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puisque ce qui était en litige était le droit & une indemnité
dont la mesure, déterminée par la Cité et acceptée par
Pintimé, était de $3,579.50.

Ce motif du jugement @ quo doit donc &tre écarté.

En plus de la question de juridiction, MM. les Juges
MceDougall et Hyde paraissent avoir considéré qu’en raison
des termes de l'offre faite dans son avis d’expropriation, la
Cité s’est liée & accepter comme finale la décision de pre-
miére instance sur le point de droit donnant lieu au litige
et qu’en conséquence, il ne lui était pas loisible de soumettre
ce point & la considération de la Cour d’Appel. Etant d’avis
qu’il convient de retourner le dossier & la Cour d’Appel,
rien n’est dit sur ce point aussi bien que sur le pouvoir de
la, Cité ou l'autorité de son procureur de prendre une telle
position dans l'avis d’expropriation. Ces questions, comme
toutes autres pertinentes & la considération de 1l'appel,
restent ouvertes.

Je maintiendrais I'appel et retournerais le dossier & la
Cour d’Appel pour audition et adjudication en 'affaire;
il n’y aura pas de frais devant cette Cour et la question des
frais sur le premier appel & la Cour du Banc de la Reine
sera déterminée par cette derniére Cour lors du jugement
& 8tre rendu par elle sur la présente référence.

Appeal allowed without costs.

Attorney for the plaintifi, appellant: E. Brais, Montreal.

Attorney for the defendant, respondent: F. Chaussé,
Montreal.
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HEVESY CORPORATION (Plaintiff) ....APPELLANT;

AND

J. H. SAUVE (Defendant) .............. RESPONDENT.

ON APPEAL FROM THE COURT OF QUEEN’S BENCH, APPEAL SIDE,

PROVINCE OF QUEBEC

Contract—Interpretation—Contract of employment—Cancellation—Plead-

By

ings—Whether sufficient—Code of Civil Procedure, arts. 106, 110.

a contract made in January 1952, the plaintiff agreed to employ the
defendant as salesman on a commission basis for a period of one year,
with a weekly drawing account of $75 plus travelling expenses which,
it was stipulated, “are only advances and are repayable from com-
missions”. A loan of $1,500 was made by the plaintiff to complete

payment on the defendant’s automobile, and was also to be repaid

by deductions from the commissions, and not later than January 15,
1953. The plaintiff had the right to terminate the agreement in case
of “proven incompetency” or “well known misconduct” on the part
of the defendant. In that event, if the defendant was unable to
repay any amounts owing, the car was to be turned over to the plain-
tiff and a bank draft, payable in 30 days, was to be issued for the
balance.

In July 1952 the plaintiff gave 30 days’ notice of the termination of the

contract, and in September it instituted the present action, claiming
a balance in its favour between the advances made and the commis-
sions earned. Proceeding by way of conservatory attachment, the
plaintiff alleged that the defendant had not devoted all his skill and
energies to his work and was incapable of earning commissions equal
to the advances made. It was also alleged that the automobile
advance had not been repaid and that the car was now the plaintiff’s
property. The defendant made a cross-demand, alleging that he had
lost commissiong because of the plaintiff’s inability to make deliveries
to purchasers. The 4rial judge maintained the main action and dis-
missed the cross-demand, but a majority in the Court of Appeal dis-
missed both the main action -and the cross-demand. The plaintiff
appealed to the Supreme Court; the defendant did not appeal.

Held (Locke J. dissenting): The judgment of the trial judge should be

restored. The plaintiff was justified in terminating the contract and
entitled to recover the amounts owed by the defendant; and the
action was not premature.

The pleadings were sufficient to entitle the Court to hold, if the allega-

tions were proved, that the defendant had been guilty of “proven
incompetency” if not of “well known misconduct”, and left the defend-
ant in no doubt as to the issue which he had to meet. The evidence
justified the cancellation of the contract. The amounts advanced as
drawing account and travelling expenses were not repayable only out
of commissions. The adverb “only” in the contract qualified the word
“advances” and not the word “repayable”.

*PreESENT: Taschereau, Rand, Locke, Fauteux and Abbott JJ.
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APPEAL from a judgment of the Court of Queen’s
Bench, Appeal Side, Province of Quebec!, reversing,
Taschereau J. dissenting, the judgment of Montpetit J.
Appeal allowed, Locke J. dissenting.

P. Massé, Q.C., for the plaintiff, appellant.
C. A. Geoffrion, for the defendant, respondent.

The judgment of Taschereau, Rand, Fauteux and
Abbott JJ. was delivered by

AgsotT J.:—This appeal is from a judgment of the Court
of Queen’s Bench! allowing, Taschereau J. dissenting, an
appeal by respondent from a judgment of the Superior
Court which had maintained the action taken by appellant
and dismissed the respondent’s cross-demand.

The facts which are fully set forth in the judgments below
are briefly as follows: On January 9, 1952, by a contract in
writing the appellant, a dealer in hospital, surgical and
dental supplies, employed respondent as salesman on a com-
mission basis for a period of one year with a weekly draw-
ing account of $75 plus travelling expenses, the relevant
clauses of the contract in this respect reading as follows:

4. The party of the first part will pay in advance a weekly drawing
account of $75.

5. The party of the first part will advance the money for all expenses
encountered during sales trips.

Ttems 4 and 5 are only advances and are repayable to party of the
first part from commissions.

Appellant also advanced to respondent the sum of $1,500,
being the balance due on a car owned by him, this amount
to “be deducted from the commission accumulated after
July 1, 1952, and January 1, 1953”, and respondent under-
took that the said amount of $1,500 would be reimbursed
not later than January 15, 1953. In the light of these
arrangements it i1s a reasonable inference that it was
anticipated by the parties—or by the appellant at any
rate—that the sales made by respondent during the period
January 1952 to January 1953, would entitle the latter to
commigsions of at least $5,400. So far as appellant was
concerned this expectation was no doubt encouraged by a
statement produced by respondent before the contract was
signed showing sales purporting to have been made by
him of some $30,267.50 during a three months’ period from

1719561 Que. Q.B. 437.
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September 24 to December 21, 1951, while he was employed
as salesman for another concern dealing in hospital and
surgical supplies.

In the result the sales made by respondent consistently
fell far short of the volume expected and during the period
from January 14 to June 30, 1952, respondent earned com-
missions of only $433.59, against which he had received
advances of $1,595 plus the further sum of $1,500, balance
due on his car.

The parties had provided for the dissolution of the con-
tract in the event of certain contingencies, the clause
relevant to this action reading as follows:

(b) In case of proven incompetency or a well known misconduct on
the part of J. H. Sauve. In this case the party of the first part
will have to send a written notice to the address of the party of
the second part advising him of his leave in thirty days. The
party of the second part must then pay in cash any amounts
owing the party of the first part. If unable he must turn over
the car and issue a bank draft for the balance of the debt, payable
in thirty days.

On July 23, 1952, by registered letter, appellant advised
the respondent that his services would not be required after
the expiry of thirty days, and on September 2, 1952,
instituted the present action.

Proceeding by way of conservatory attachment, appel-
lant alleged that respondent had not devoted all his skill
and energies to the sale of its products; and that since he
was incapable of earning commissions equal to the advances
made it had terminated the contract of employment. These
two allegations are contained in paras. 2 and 5 of the
declaration which read as follows:

2. Bien que la compagnie demanderesse ait avancé au défendeur la

somme de $1,595 pour lui permettre de travailler entre le 9 janvier 1952
et 80 juin dernier, ce dernier n’a réussi & gagner que $433.59 comme com-
mission, et n’a pas déployé toute son habileté et toute son activité &
vendre les produits de la compagnie demanderesse;

* * %

5. Le 23 juillet 1952, voyant que le défendeur était incapable de
gagner les avances quelle lui payait, la compagnie demanderesse a
décidé de mettre fin 4 son engagement et lui a adressé 'avis prévu par le
contrat tel qu’il appert & la copie dudit avis produit avec les présentes
comme exhibit P-2, le défendeur étant requis de produire l'original §’il ne
veut que preuve secondaire en soit faite;

The appellant claimed $1,161.41 being the difference
between the advances made by it ($1,595) and commis-
sions earned by respondent ($433.59). In addition appel-
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lant alleged the automobile advance of $1,500 and stated
that since respondent has failed to repay this sum the
automobile was now its property and in the conclusions of
its action asked that the automobile be declared to be its
property or, alternatively, that respondent be condemned
to pay to it the sum of $1,500. .

In defence respondent pleaded that he had devoted all
his time to appellant’s affairs; that if his sales were small
it was due to appellant’s inability to deliver; that the
advances made to him had not exceeded $1,385; that the
claim for the automobile advances was premature and
that the purported dismissal was illegal.

Respondent also made a cross-demand alleging that
because of appellant’s inability to make deliveries to the
purchasers found by him he had lost commissions amount-
ing to $5,100. From this he deducted advances of $1,385
plus the automobile advance of $1,500, leaving a balance
due him of $2,215.

In its plea to the cross-demand appellant denied its
inability to make deliveries and in para. 9 made the follow-
ing ailegation:

8i le défendeur n’a pas obtenu plus de commandes, c’est qu’il ne

travaillait pas sérieusement ou n’avait pas la compétence nécessaire pour
faire le travail qu’il g’était engagé 3 accomplir;

The action and cross-demand were joined for proof and
hearing, and on June 7, 1954, a single judgment was
rendered in which the main action was maintained for
$2,661.41 and the cross-demand dismissed.

The Court of Queen’s Bench?, Taschereau J. dissenting,
allowed the appeal as to the principal demand and dis-
missed appellant’s action with costs but unanimously con-
firmed that part of the judgment dismissing respondent’s
cross-demand and there is no cross-appeal.

The judgment appealed from dismissed appellant’s action
for the following reasons: (1) that appellant had failed
to establish the “proven incompetency” of respondent;
(2) that the advances of $1,595 were repayable only out of
commissions and could not be claimed otherwise; (3) that
the claim for the automobile advance of $1,500 was pre-

1[1956]1 Que. QB. 437.
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mature and (4) that there being no specific allegation of
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incompetency in the declaration, appellant was not entitled Havesy

to submit evidence on the point.
So far as the adequacy of the pleadings is concerned, in

CorpN.
V.
SAUVE

any proceeding it is sufficient that the facts and eonclusions AbbottJ.

be concisely, distinetly and fairly stated without entering
into argument (C.C.P. 105) and any fact which if not
alleged is of a nature to take the opposite party by surprise
must be expressly pleaded (C.C.P. 110). The function of
a Court is to achieve justice and the rules of pleading are
intended to facilitate not to hinder that end. In the cir-
cumstances of this case the contract of employment could
be validly terminated by appellant prior to January 15,
1953, only if respondent was guilty of either “proven incom-
petency” or “a well known misconduct”, but I share the
view of the learned trial judge that the facts alleged by
plaintiff in its declaration, if proved, would entitle the
Court to hold that the respondent had been guilty of
“proven incompetency” if not of “well known misconduct”.
Moreover, it is clear from the pleadings, both in the
principal action and on the cross-demand, that the respond-
ent was in no doubt as to the issue which he had to meet.

On the merits I also share the view expressed by the
learned trial judge that on the evidence appellant was
justified on July 23, 1952, in invoking the clause in the
agreement above referred to and terminating the respond-
ent’s contract of employment. It is true, as Taschereau J.
has pointed out, that the volume of sales made by a sales-
man is not necessarily the test of his competence. In the
present case, however, the volume of sales made by respond-
ent in a large metropolitan area such as Montreal during
a six months’ period was consistently so far below the
volume which, as I have said, appears to have been antic-
ipated by the parties, as to create a strong presumption of
incompetence which respondent completely failed to rebut.
Moreover, this presumption was fortified by some evidence
of sales made by other salesmen employed by appellant,
during a comparable period, which exceeded those of
respondent (although these salesmen worked only on a part
time basis) as well as by evidence that respondent had
failed to devote his whole time to appellant’s business as
he had contracted to do.
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1958 With respect T am unable to share the view expressed by

——
Hevesy  the majority in the Court below that the amounts advanced

(;(E: to respondent as drawing account and for travelling
—— _ expenses were repayable only out of commissions earned
Abbott J. . ..
——  and not otherwise. In-my opinion the terms of the con-
tract are clear: the respondent was engaged on a commis-

sion basis not on salary and commission and the clause

above quoted referring to drawing account and travelling
expenses states explicitly that these “are only advances and

are repayable to the party of the first part from com-
missions”. The adverb “only” qualifies the word “advances”

not the word “repayable.”

Since, as I have said, I am of the opinion that appellant
was justified in terminating its contract with respondent
in August 1952, it follows that it was entitled under the
terms of the contract itself to recover the amounts owing
to it by respondent and the action which it instituted on
September 2, 1952, was not premature.

I would allow the appeal with costs and restore the judg-
ment of the learned trial judge.

Lockr J. (dissenting) :—My consideration of the evi-
dence and the proceedings in this matter leads me to the
same conclusion as that reached by the majority of the
Court of Appeal and, for the reasons given by Mr. Justice
Casey, I would dismiss this appeal with costs.

Appeal allowed with costs, Locks J. dissenting.

Attorney for the plaintiff, appellant: P. Massé, Montreal.

Attorney for the defendant, respondent: J. Perrault,
Montreal.
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RONALD GORDON MCcINTOSH ........ ApprLraNT; 1967
*Dec. 2

AND ﬁ

THE MINISTER OF NATIONAL} R L dms
REVENUE ... BSPONDENT.  —

ON APPEAL FROM THE EXCHEQUER COURT OF CANADA

Tazxation—Income taz—Profit from real estate transaction—Isolated trans-
action—W hether capital gain or income—Iniention—Income Tazx Act,
1948, ¢. 52, s5. 8, 4, 127(1)(e) (R.S.C. 1952, c. 148, ss. 3, 4, 139(1)(e)).

The appellant sold his grocery and meat business in 1948 and associated
himself with one L in the purchase of a parcel of land with the inten-
tion of dividing it into lots and building houses thereon. Because of
differences with L, the appellant terminated the association and, in
1952, sold some of his vacant lots at a profit.

Held: The profit was taxable as income.

The arrangement between the two associates was an “adventure or con-
cern in the nature of trade” within the meaning of the term “business”
as defined in 5. 127(1) (e) of the Income Tax Act, 1948. The subsequent
sale of the lots by the appellant was not merely an endeavour to realize
upon an investment; there never was an intention on his part to retain
the lots as an investment, but rather to dispose of them, if and when
suitable prices could be obtained.

An individual is in a different position from that of a company and may
not be carrying on a business when he sells investments and buys
others, but the profits from an isolated venture may be taxed as well
in the case of an individual as in the case of a company. Smith v.
Anderson (1880), 15 Ch. D. 247; Edwards (Inspector of Taxzes) wv.
Bairstow et al., [19561 A.C. 14, applied.

APPEAL from a judgment of Hyndman D.J. in the

Exchequer Court of Canadal, reversing a judgment of the

Income Tax Appeal Board®. Appeal dismissed.

K. Laird, Q.C., for the appellant.

D. H. W. Henry, Q.C., and J. D. C. Boland, for the
respondent.

The judgment of the Court was delivered by

Tae CaIEF JUSTICE:—This is an appeal from a judg-
ment of the Exchequer Court! reversing the decision of the
Income Tax Appeal Board® and restoring the assessment
of the appellant to income tax for the year 1952.

*PresenT: Kerwin C.J. and Locke, Cartwright, Fauteux and Abbott JJ.

1119561 Ex. C.R. 127, [19561 C.T.C. 10, 19561 D.T.C. 1004.
212 T.AB.C. 183, [1955] D.T.C. 99.
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The relevant statutory provisions of The Income Tax

Mclwnrose Act, 1948, c. 52, are:
v

MINISTER OF
NATIONAL
REevENUE

Kerwin CJ.

3. The income of a taxpayer for a taxation year . .. is his income for
the year . . . and, without restricting the generality of the foregoing,
includes income for the year from all

(a) businesses . . .

4, Subject to the other provisions of this Part, income for a taxation
year from a business or property is the profit therefrom for the year.
127. (1) In this Aect, . ..

(e) “business” includes a profession, calling, trade, manufacture or
undertaking of any kind whatsoever and includes an adventure or
concern in the nature of trade but does not include an office or
employment.

Having sold his grocery and meat business in 1948 and
being then unoccupied, the appellant entered into an
arrangement with a relative to purchase vacant land known
as Grandview Park Subdivision, at that time near the city
of Sarnia but subsequently incorporated within the limits
of that municipality. A consideration of the entire record
makes it clear that that arrangement was an adventure or
concern in the nature of trade within the meaning of the
term “business” as defined in the Act, but the argument is
that, because of differences which arose between him and
his relative, what he did subsequently was merely an
endeavour to realize upon an investment. 1 agree with
Mr. Justice Hyndman that that is not the true conclusion
from all the circumstances; nor do I think that it is
answered by the reasons of the Income Tax Appeal Board
that, in order to escape taxation, the appellant should either
have refrained from selling the lots for more than they had
cost him, or else should have given them away.

It is quite true that an individual is in a position differing
from that of a company and that, as stated by Jessel M.R.
in Smith v. Anderson® (approved by this Court in Argue v.
Minister of National Revenue?),

So in the ordinary case of investments, a man who has money to
invest, invests his money and he may occasionally sell the investments and
buy others, but he is not carrying on a business.

However, it is also true, as well in the case of an individual

as of a company, that the profits of an isolated venture may

be taxed: Edwards (Inspector of Taxes) v. Bairstow et al.®.
1(1880), 15 Ch. D. 247 at 261.

2[1948] S.C.R. 467 at 476, [19481 C.T.C. 235, [1948] 4 D.L.R. 161
8[1956] A.C. 14, [19551 3 All ER. 48.
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It is impossible to lay down a test that will meet the multi- Bfﬁ
farious circumstances that may arise in all fields of human McIxtosm
endeavour. As is pointed out in Noak v. Minister of ypivmen or
National Revenue', it is a question of fact in each case, Nariowaw
referring to the Argue case, supra, and Campbell v. Minister RTUE
of National Revenue®, to which might be added the judg- KerwinC.J.
ment of this Court in Kennedy v. Minister of National
Revenue®, which affirmed the decision of the Exchequer

Court®.

In the present case I agree with Mr. Justice Hyndman’s
findings with reference to the appellant that:

Having acquired the said property there was no intention in his mind
to retain it as an investment, but to dispose of the lots, if and when
suitable prices could be obtained.

The appeal should be dismissed with costs.

Appeal dismissed with costs.

Solicitors for the appellant: Donohue & Garrett, Sarnia.
Solicitor for the respondent: A. A. McGrory, Ottawa.

HENRI PAUL COTE (Defendant)

AND
LA CAISSE POPULAIRE DE MONT- los7
MORENCY VILLAGE (Mise-en- ; ApPELLANTS; *Nov.6,7
COUSE) v oo oo 1958
AND Jan.28
NORMAN STERNLIEB anp MAX }R
CLARFELD (Plaintiffs) ............ ESPONDENTS.

ON APPEAL FROM THE COURT OF QUEEN’S BENCH, APPEAL SIDE,
PROVINCE OF QUEBEC

Real property—Successive hypothecs—Clause of dation en paiementi—
Ezxercise of rights under clause—Right of second hypothecary creditor
to pay amount owing under first hypothec and to compel payment to
be received—Clause not equivalent to promise of sale—Civil Code,
arts. 1067, 1141, 1148.

*PrEsENT: Taschereau, Rand, Cartwright, Fauteux and Abbott JJ.
1719531 2 S.C.R. 136, [1953]1 D.T.C. 1212, [1954]1 C.T.C. 6.
211953] 1 S.CR. 3, [1952] C.T.C. 334, [1952] D.T.C. 1187.
3[1953] 2 S.C.R. at p. VIII.

4119521 Ex. CR. 258, [1952] C.T.C. 59, [1952]1 D.T.C. 1070.
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The defendant C obtained a loan from the plaintiffs and gave them a

deed of hypothec on land already subject to hypothees in favour of
the mise-en-cause. The deed provided that any breach by C of his
obligations towards the plaintiffs as well as towards the mise-en-cause
would put him in default entitling the plaintiffs to pursue any of the
remedies provided for in the deed, including a dation en paiement.
C defaulted in several payments to the plaintiffs as well as to the
mise-en-cause, and the plaintiffs requested the mise-en-cause to accept
payment from them of the amounts owed by C. This request was
refused. The plaintiffs sued, tendering an amount which they con-
sidered sufficient to pay the mise-en-cause in full, and asking to be
subrogated in the rights of the mise-en-cause and to be declared
irrevocable owners of the property, and that the judgment be
considered as their title.

The trial judge maintained the action, and declared that the tender

was sufficient, save for the payment of a small amount, that the
mise-en-cause was bound to accept the plaintiffs’ offer of payment,
that the plaintiffs were owners of the property -retroactively to the
date of the deed, but declined to declare that there was subrogation.
This judgment was affirmed by the Court of Appeal with the variation
that the plaintiffs were declared owners as of the date of the judgment
of first instance, and that they were entitled to the subrogation. Both
the defendant C and the mise-en-cause appealed to this Court.

Held: Both appeals should be dismissed.
1. When, prior to the taking of the present action, the plaintiffs sued C

on a dishonoured cheque given in payment of part of the debt, this
was not an election on their part, in the event of further defaults, to
adopt a similar recourse and to waive their rights to enforce the
dation en paiement clause. Where periodical payments have to be
made, there are ag many distinct obligations as there are contemplated
payments to be made, and the occasion for the creditor to exercise, if
he so decides, and the necessity in that case to choose the nature of
his remedy will arise only at the moment and every time that the
debtor is in default. The action was a formal notice of the plaintiffs’
election of the dation en patement clause, and placed C en demeure to
sign a confirmatory deed.

2. The plaintiffs did not have, as in the case of an action en passation de

titre, to offer a deed of transfer. This was not a promise of sale.
The election by the creditor of the dation did not give rise to reciprocal
obligations; it did not constitute a new contract; as a matter of fact it
implemented the clause which put an end to the existing contract.

3. The plaintiffs were not strangers within the meaning of art. 1141 C.C,,

since they had an interest in the performance by C of his obligations
towards the mise-en-cause. In the ecircumstances of this case, the
plaintiffs were entitled to pay C’s debt and the mise-en-cause was
bound to accept payment. Both C and the mise-en-cause were
notified of the plaintiffs’ intention to avail themselves of the dation
en paiement clause by the declaration in the action and from that
instant the clause came into operation. In the result the plaintiffs
became owners of the property, subject to the right of C to pay before
judgment and retake possession. As owners, they became the ayants-
droit of C who, by the terms of his contract with the mise-en-cause,
was entitled, as well as his ayants-droit, to pay at any time the
mise-en-cause in advance.
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APPEALS from a judgment of the Court of Queen’s
Bench, Appeal Side, Province of Quebec!, affirming, with
a variation, the judgment of Gibsone J. Appeals dismissed.

Yves Pratte, for the defendant, appellant.
Guy Hudon, Q.C., for the mise-en-cause, appellant.
L. P. Pigeon, Q.C., for the plaintiffs, respondents.

The judgment of the Court was delivered by

Favreux J.:—Aux termes d’un acte d’obligation, fait et
signé a Québec le 6 octobre 1952, appelant Cété reconnais-
sait avoir recu des intimés une somme de $1,240 qu’il
s'obligeait & rembourser par onze versements égaux,
mensuels et conséeutifs de $50, le premier versement
devenant dii le 3 novembre de la méme année et un
douziéme et dernier paiement, au montant de $690, étant
payable le 3 octobre 1953. Pour garantir 'exécution de ses
obligations, C6té donna une hypothéque sur un immeuble
déja affecté, en faveur de Pappelante la Caisse Populaire, de
deux hypotheéques par lui consenties pour assurer le rem-
boursement, également au moyen de versements mensuels,
de préts totalisés & $4,850. Aussi fut-il convenu que tout
manquement de ‘Coté aux obligations stipulées dans sa
convention avec les intimés aussi bien que dans celles avec
la Caisse Populaire, le constituerait en défaut et que ce
défaut donnerait droit aux intimés d’exercer tous recours
prévus & lacte en telle occurrence. Cette éventualité se
produisit. En fait, et alors que le prét des intimés devait
étre complétement remboursé le 3 octobre 1953, Co6té, a
cette date, n’avait fait que sept versements de $50. Il était de
plus en défaut de faire, 4 la Caisse Populaire, ses versements
mensuels, aux dates fixées dans ses conventions avec cette
derniére. Parmi les recours §'offrant alors aux intimés était
celui résultant d’une clause de dation en paiement dont il
convient de citer les parties pertinentes:

Si un défaut du débiteur dure huit (8) jours ou si . . ., il y aura lieu
en faveur du créuncier & une dation de I'immeuble en paiement de ce qui
lui sera alors di, sans avis ni mise en demeure, et par le seul effet du
défaut. Cette dation en paiement, rétroagissant 3 la date des présentes,
aura lieu franche et quitte de tous priviléges et hypothéques postérieurs
3 la présente hypothéque, sans indemnité ni remboursement au débiteur,
pour quelque cause que ce 8oit.

Faute pour le débiteur de signer volontairement un acte confirmatif
de cette dation en paiement, les frais du jugement & intervenir lui
incomberont.

1019561 Que. Q.B. 111.
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Le débiteur pourra reprendre possession de Uimmeuble §'il remédie au
défaut, en remboursant au ecréancier, avant cet acte confirmatif ou ce
jugement, le montant alors dfi, intérét, frais et accessoires.

Les intimés optérent pour ce recours. Pour I'exercer utile-
ment, il leur fallait payer la créance de la Caisse Populaire.
Cette derniére, en effet, bénéficiait non seulement d’hypo-
théques antérieures & celle des intimés, mais avait égale-
ment le droit, suivant ses conventions avee COté, d’exiger
une dation en paiement prenant un effet définitif dés aprés
90 jours de défaut de la part du débiteur. Les intimés
furent empéchés, cependant, d’effectuer cette intention.
C’est que, pour protéger Co6té, 1a Caisse Populaire, en outre
de lui accorder un délai non défini et auquel elle pouvait &
discrétion mettre terme en aucun temps, avait, & sa
demande, convenu de refuser d’accepter des intimés le paie-
ment de sa créance. Vainement les intimés mirent-ils la
Caisse Populaire en demeure, par protét notarié le
14 octobre 1953, d’accepter paiement de toutes sommes
dues comme arrérages de versements, de méme que, s'il y
avait lieu, de toutes sommes formant capital, intéréts et
indemnités dues en conformité des termes des actes d’obliga-
tion exécutés en sa faveur par C6té. Pour toute réponse au
protét, le gérant de la Caisse Populaire confirma que Co6té
étalt bien en défaut de faire ses paiements aux dates
prévues dans ses conventions avec Ia Caisse Populaire, mais
refusa tout paiement que les intimés avaient intérét & faire
3 titre de seconds créanciers hypothécaires.

Le 16 novembre 1953, les intimés assignérent en justice
Coté comme défendeur et 1a Caisse Populaire comme mise-
en-cause. Ils consignérent au greffe, & titre d’offres réelles
sauf & parfaire, une somme de $4,500 pour payer cette
derniére de tous arrérages de versements et de toutes
sommes formant capital, intéréts et indemnités & elle dues
par le défendeur aux termes des actes d’obligation par lui
congentis en faveur de la Caisse Populaire. Et invoquant
les faits ci-haut relatés, ils demandérent en conclusion & ce
que (1) acte soit donné de leurs offres et consignation, et que
celles-ci soient déclarées bonnes et valables, sauf & parfaire;
(i1) qu’a compter du moment ou elles le seront, ils soient
subrogés dans les droits de la mise-en-cause et déeclarés
propriétaires wrrévocables de l'immeuble; et (iii) que le
jugement a étre rendu soit considéré comme titre définitif
sur cet immeuble.
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Défendeur et mise-en-cause résistérent & cette action et
ce, pour diverses raisons dont celles retenues par les
appelants, aux fins de ce pourvoi, seront ci-aprés considérées.

Le juge de premiére instance donna raison aux intimés et
jugea particuliérement que la Caisse Populaire était
obligée d’accepter l'offre du paiement de sa créance par
les intimés, que ces derniers étaient devenus propriétaires
de I'immeuble et ce, depuis le 6 octobre 1952, date de 1’acte
d’obligation intervenu entre eux et Coté.

Ce jugement fut porté en appel. La Cour du Banc de la
Reine® rejeta 'appel de la Caisse Populaire avec dépens et
fit droit & ’appel de Coté, mais sans frais, pour réformer le
jugement et déclarer que c¢’était & compter du jugement et
non du 6 octobre 1952 que la clause de dation en paiement
avait pris effet et que les intimés étaient devenus proprié-
taires. Pour le reste, le jugement de premiére instance fut
confirmé. De 14 T'appel de C6té et la Caisse Populaire
devant cette Cour.

Comme premier moyen, appelant Coté soumet ‘que les
intimés ont, pour les raisons de fait et de droit ci-aprés,
forfait leur droit d’exiger une dation en paiement. Le
versement de mai 1953 étant devenu df, Coté remit aux
intimés un chéque de $50 que la banque retourna vu une
insuffisance de fonds. Aux termes de la convention, le non-
paiement d’'un versement & échéance constitue le débiteur
en défaut, rend toute la créance exigible et donne aux
intimés le droit d’exercer, & leur choix, 'un des recours
prévus en telle occurrence. Les intimés prirent alors une
action sur chéque et obtinrent jugement contre le débiteur
pour $51. C’est la prétention de Coté qu’en élisant alors
de se faire payer en argent plutot que, comme ils en avaient
le droit, par le transfert de la propriété, les intimés ont fait
un choix irrévocable et forfait la faculté d’exiger une
dation en paiement, non seulement pour le recouvrement
du versement de mai mais également de ceux exigibles par
la suite. Qu’une telle proposition puisse étre fondée rela-
tivement & la prestation due en mai, il ne s’ensuit pas
qu’elle le soit pour les prestations mensuelles subséquentes.
Dans le cas de prestations périodiques de la part du débiteur,
il y a autant d’obligations distinctes qu’il y a de périodes en
déterminant 1’échéance, et l’occasion pour le créancier

1719561 Que. QB. 111.
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d’exercer, §'il en décide, et 1a nécessité dans ce cas de choisir
son recours ne s’averent qu’au moment et 3 chaque fois que
se présente le fait juridique donnant ouverture aux divers
recours prévus en la convention, soit un défaut du débiteur.
Dans I'espéce, Coté avait & chaque mois 'obligation de faire
a échéance un versement et tout défaut de satisfaire a cette
obligation mensuelle donnait aux intimés le droit d’exercer
et choisir alors I'un des divers recours. Rien en fait ou en
droit ne justifie de dire que Pélection du recours adopté
pour le recouvrement du versement de mai impliquait, de
la part des intimés, une renonciation au droit de choisir,
advenant et & chacun des défauts subséquents, 'un des
recours prévus a la convention. Co6té ne peut se plaindre
de la tolérance des intimés qui n’ont opté pour la dation en
paiement que bien aprés la date oli, suivant les termes
précis de la convention, la totalité du prét aurait di étre
remboursée, et alors qu’en raison des circonstances déja
indiquées, et particuliérement du délai non défini qu’il
rechercha et obtint de la Caisse Populaire en violation vir-
tuelle de son obligation & I'endroit des intimés, la préecarité
du recouvrement de leur prét était devenue manifeste. En
I'interpellant en justice, les intimés lui signifiérent formelle-
ment leur volonté de faire jouer la clause de dation en
paiement et le constituérent en demeure de leur signer, tel
qu'il y était tenu suivant la convention, un acte confirmatif
de cette dation: art. 1067 C.C.; Bank of Toronto wv.
St. Lawrence Fire Insurance Company®. Ce premier moyen
doit done étre écarté.

Comme seconde proposition, 'appelant ‘C6té, assimilant
la position faite aux intimés par suite de leur option pour
le recours de dation en paiement, & celle du bénéficiaire
d’'une promesse de vente, soumet que, méme si les intimés
n’ont pas forfait leur droit & la dation en paiement, ils
auraient dfi, contrairement 3 ce qui est le cas, prendre une
action en passation de titre et, & cette fin, offrir préalable-
ment 4 Coté, pour étre signée par lui, une convention a cet
effet diiment exécutée par eux-mémes et comportant une
quittance compléte en sa faveur de toutes obligations lui
résultant de I'acte de prét et du jugement obtenu contre lui
sur I'action sur chéque, aussi bien qu’une mainlevée de la
saisie mobiliére pratiquée en exécution de ce jugement.

1719031 A.C. 59.
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Pour ainsi assimiler la position des intimés & celle du  19%8
bénéficiaire d’'une promesse de vente, le procureur de Corkanp

Vappelant Cbté fait le raisonnement suivant: Les intimés ponSSE
avaient, dit-il, la faculté mais non l'obligation de prendre v.
STERNLIEB

avantage de la clause de dation en paiement; il ne pouvait — ¢4l
y avoir de contrat de dation en paiement & moins et avant 5 —— 5.
que le créancier n’ait opté pour ce recours et n’ait informé —
le débiteur de cette option; ’obligation du débiteur n’était
done qu’une promesse de sa part de donner la propriété en
paiement & loption du créancier, ce qui est exactement
I'obligation du promettant vendeur & l'endroit du promet-
tant acheteur dans le cas ol une promesse unilatérale de
vente est acceptée par ce dernier.

Ce raisonnement, constituant la prémisse nécessaire de ce
second moyen, est, 4 mon avis, mal fondé.

La promesse unilatérale de vente est une variété d’offre
de vente dont 'aceceptation par le bénéficiaire donne nais-
sance a un contrat synallagmatique, <.e., un contrat obli-
geant les parties & des obligations réciproques. Il g’ensuit,
ainsi qu'il a été récemment affirmé par cette Cour dans
Lebel v. Les Commissaires d’Ecoles pour la Municipalité
de la Ville de Montmorency', que le promettant vendeur ne
peut réussir dans une action en recouvrement du prix de
vente §’il omet d’offrir au promettant acheteur un contrat
de vente conforme & l'avant-contrat et diiment signé
par lui» Dans cette décision, mon collegue M. le Juge
Taschereau, s’en exprime ainsi, & la page 305:

C’est la doctrine de non adimpleti contractus qui veut que chaque
contractant soit autorisé & considérer ce qu’il doit, comme une garantie de
ce qui lui est dfi, et tant que l'une des parties refuse d’exécuter son
obligation, l'autre partie peut agir de méme.

Planiol (Traité Elémentaire de Droit Ciuvil, Vol. 2, p. 239, N° 949)
FYexprime ainsi:

“Malgré le silence de nos textes, nous pouvons donc formuler cette
régle: Dans tout rapport synallagmatique, chacune des deuz parties ne
peut exiger la prestation qui lut est due que si elle offre elle-mé&me

‘exécuter son obligation . . . Les contrats synallagmatiques doivent done,
dans la rigueur du droit, 8tre exécutés, selon notre expression populaire,
‘donnant, donnant’.”

Dans le cas actuel, la convention faisant loi entre les parties
établit une situation bien différente. Suivant ses termes,
le créancier a déja rempli son obligation; il a prété son

1119551 S.CR. 298.
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argent. Le seul qui est obligé est le débiteur et son obliga-
tion est de faire le remboursement complet du prét, au plus
tard le 3 octobre 1953 et ce, au moyen de prestations
mensuelles constituant autant d’obligations distinctes. Si
bien que, s'il satisfait & ces obligations, toutes les sanctions,
prévues & lacte au cas d’inexécution, disparaissent avec
I'obligation elle-méme sans jamais avoir été exercées. Aussi
bien, au cas de défaut, I'exercice, par le créancier, de la
sanction qui le constitue propriétaire de Il'immeuble,
n’équivaut pas & une exécution de l'obligation, de la part
du débiteur, mais tout simplement & une libération de ce
faire. Dans cette convention, la dation de I'immeuble en
paiement n’est pas, suivant 'expression des Romains, in
obligatione mais seulement in facultate solutionis. L’exer-
cice de cette faculté du créancier ne constitue pas un con-
trat nouveau; il met en ceuvre cette clause qui doit précisé-
ment mettre fin au contrat existant. Du fait de cet exercice,
il ne résulte aucune obligation pour les intimés, lesquels,
pas plus que le eréancier ordinaire, ne sont tenus, en
Pabsence d'un texte, d’offrir préalablement une quittance
4 leur débiteur pour exercer tous recours résultant de
I'inexécution de son obligation. De plus et par définition,
la dation en paiement est non seulement un mode de
libération, mais un mode de libération qui ne peut &tre
employé que du consentement du créaneier: art. 1148 C.C.;
Planiol et Ripert, Traité Pratique de Droit Civil Franeais,
tome 7, n° 1249. Aussi bien, 'acceptation par le créancier
de la dation en paiement emporte-t-elle nécessairement
quittance de sa part pour la dette en relation de laquelle
elle est offerte. En 'espéce, la convention a déja pourvu &
la dation en paiement, aux conditions auxquelles elle
pouvait &tre exercée, & la dette qu’elle devait éteindre, et le
débiteur, en défaut, a été formellement notifié par inter-
pellation en justice de la volonté des intimés d’accepter en
paiement le transfert de la propriété. Tels sont les faits
juridiques que les intimés ont demandé au tribunal de con-
stater par un jugement équivalent 4 'acte confirmatif qu’il
était loisible au débiteur de fournir §’il voulait éviter les
frais de jugement qu’il §’était engagé & payer, & défaut de
ce faire. Ce jugement, constatant le transfert de la
propriété, peut &tre enregistré. Le second moyen de
Pappelant C6té n’est pas fondé.
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Les appelants soumettent enfin que la Caisse Populaire
n’était pas tenue de recevoir des intimés le paiement de sa
créance contre Coté, paiement qui lui fut offert par protét
aussi bien que par action en justice. Ils invoquent les
dispositions de I'art. 1141 C.C. prescrivant que:

1141. Le paiement peut &tre fait par toute personne quelconque, lors

méme qu'elle serait éirangére & l'obligation; et le créancier peut 8tre mis
en demeure par l'offre d’un étranger d’exécuter ’obligation pour le débiteur,
et sans la connaissance de ce dernier; mais il faut que ce soit pour
Tavantage du débiteur et non dans le seul but de changer le créancier que
cette offre soit faite.
En somme, ils prétendent que les intimés sont étrangers a
Pobligation de Coté envers la Caisse Populaire et que bien
que, en cette qualité, ils pouvaient validement payer la
dette de Co6té si la Caisse Populaire n’y faisait d’objection,
ils n’avaient, au cas contraire, aucun droit de lui imposer
ce palement qui n’était pas 3 I'avantage de C6té.

La Cour d’Appel® a rejeté ce moyen. Elle a jugé (i) que
les intimés n’étaient pas des étrangers au sens de l'art. 1141
C.C., mais qu'ils étaient intéressés & ce que soient remplies
les obligations de C6té envers la Caisse Populaire et (ii)
que la disposition de Vart. 1156 C.C. décrétant que “la
subrogation a lieu par le seul effet de 1a loi et sans demande,
au profit de celui qui, étant lui-méme créancier, paie un
autre créancier qui lui est préférable & raison de ses
priviléges ou hypothéques”, serait une disposition illusoire
de la loi ¢’il fallait en conditionner l'opération & ’assenti-
ment du créancier ayant préférence, & recevoir du créancier
préféré le paiement de sa créance.

Il ne fait aucun doute, & mon avis, que les intimés ne
sont pas des étrangers au sens de l'art. 1141 et que dans les
circonstances de cette cause, les intimés et la Caisse
Populaire avaient respectivement le droit de faire et 1’obli-
gation de recevoir le paiement de la dette de Coté.

Le texte de I'art. 1141, tel qu’indiqué au premier rapport
des commissaires chargés de la codification de nos lois
civiles, est inspiré du Code Justinien, de Domat, de Pothier
et des arts. 1236 et 1237 du Code Napoléon. Domat, Loix
Civiles 1-2 (1777), liv. IV, titre I, sect. 3, I et II, p. 241,
s'appuyant sur le texte du Code Justinien, s’exprime ainsi:

I. Les personnes qui ont intérét qu'une dette soit acquittée peuvent
en faire le payement. Ainsi, les co-obligés solidairement peuvent payer
les uns pour les autres; ainsi, les cautions peuvent acquitter ce qu’ils sont
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obligés de payer pour d’autres. Et les payements que font ces personnes,
acquittent les débiteurs pour qui ils les font, et annulent leur obligation
envers le créancier. Mais ces débiteurs demeurent obligés envers celui qui
acquitte leur dette.

II. Un payement peut &tre fait non seulement par une personne
intéressée avec le débiteur, mais aussi par d’autres personnes que la dette
ne regarde point: et celui pour qui un autre a payé demeure acquitté; soit
qu’il sache ou qu’il ignore le payement, et quand méme il ne l'agréerait
point. Car le créancier peut recevoir ee qui lui est dii: et celui qui paie
pour un autre peut faire ce plaisir, ou au créancier, ou au débiteur, ou en
avolr d’autres justes causes.

Pothier, Traité des Obligations, 2° ed. 1781, vol. 1, p. 254,
n° 500:

La question de savoir si un ééranger qui n’a ni pouvoir, ni qualité pour
gérer les affaires du débiteur, ni intérét & Uacquittement de la dette, peut
obliger le créancier & recevoir le paiement qu’il lui offre au nom de son
débiteur, est une question qui souffre plus de difficulté. Les Lois ci-dessus
citées ne décident pas cette question: elles disent bien que le paiement
fait par quelque personne que ce soit, au nom du débiteur, libére le
débiteur; mais elles ne décident pas si le créancier peut &tre obligé ou non
3 recevoir le paiement.

Ce texte, source de l’expression “étranger” apparaissant
dans notre art. 1141, manifeste clairement que celui qui a
un intérét & acquitter la dette du débiteur a les mémes
droits que ceux qui ont pouvoir ou qualité pour gérer les
affaires du débiteur et, comme ces derniers, il peut obliger
le créancier a recevoir le paiement.

Des arts. 1236 et 1237 du Code Napoléon, le premier est
le seul pertinent & la considération de la question; le second
visant exclusivement le paiement de l'obligation de faire
et non de l'obligation de donner.

1236. Une obligation peut &tre acquittée par toute personne qui y est
mntéressée, telle qu’un coobligé ou une caution.

L’obligation peut méme 8tre acquittée par un tiers qui n’y est point
intéressé, pourvu que ce tiers agisse au nom et en l'acquit du débiteur, ou
que s’ agit en son nom propre, il ne soit pas subrogé aux droits du
créancier.

Ce qu'il faut entendre par “toute personne qui y est
intéressée” est ainsi expliqué au vol. 42, Pandectes
Francaises, Obligations (1893), aux n® 2874 et seq., dont il
convient de citer le texte suivant:

2876. L’obligation peut d’abord &tre payée par un tiers qui y est

intéressé, et la loi cite & cet égard le codébiteur solidaire et la caution.
Ces personnes doivent également payer la dette. Si la loi dit ici qu'elles
peuvent la payer, c’est pour indiquer le droit qu’elles ont de prendre
Pinitiative, et de n’8tre point obligées d’attendre que le créancier les
poursuive. Elles peuvent, en effet, avoir intérét & prévenir des poursuites

dont elles auraient 3 supporter les frais, ou bien encore & payer, & un
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moment qu’elles estiment plus favorable, afin de pouvoir exercer utilement
le recours que la loi leur assure, sans 8tre obligées d’attendre que ce recours
devienne illusoire par suite de l'insolvabilité de ceux contre qui elles sont
appelées & lexercer. L’art. 1236 ne parle pas du tiers détenteur d'un
immeuble hypothéqué a la dette. Ce tiers n'est point, il est vrai, per-
sonnellement obligé: mais comme il est exposé & laction du eréancier
hypothécaire, il a intérét & prévenir ces poursuites, et on doit certaine-
ment le ranger parmi les tiers intéressés au payement dont parle 'art. 1236,
alin. 1. Il y a, d’ailleurs, entre le payement fait par le débiteur lui-mé&me
et celui qui est fait par des tiers intéressés, cette différence que le premier
éteint définitivement la dette, & I’6gard du débiteur aussi bien qu’d
VPégard du créancier, tandis que le payement fait par les tiers intéressés
n’éteint la dette qu’d I'égard du créancier, la dette subsistant & 1’égard du
débiteur en vertu de la subrogation que la loi accorde & ceux qui, étant
tenus avee d’autres ou pour d’autres au payement de la dette, avaient
intérét & lacquitter.—(Art. 1250, 1251—Comp. Demolombe, t. 4, n. 53;
Laurent, t. 16, n. 479).

Un second créancier hypothécaire est aussi un tiers
intéressé. S’appuyant sur le droit romain, Basnage, Traité
des Hypothéques, 3° ed. 1709, tome 2, ch. XV, p. 77, dit
ce qui suit:

Mais lorsqu’un créancier hypothécaire, un acquéreur, un cofidéjusseur
ou un coobligé, offrent pour leur assurance ou pour leur décharge, de
rembourser un plus ancien créancier, il (ce plus ancien créancier) est tenu
de céder ses actions; que §’il refuse la subrogation, on ne peut le con-
traindre de la consentir, mais elle peut étre ordonnée par le juge et méme
contre le fisc.

Pour conclure que dans les circonstances de cette cause,
les intimés et la Caisse Populaire avaient respectivement

le droit de faire et 'obligation de recevoir le paiement en

totalité de la dette de COté, il n’est pas nécessaire, cepen-
dant, d’adopter le raisonnement fait par la Cour d’Appel*
comthe conséquence du fait que les intimés ne sont pas des
étrangers au sens de lart. 1141 C.C.; cette conclusion
pouvant s’appuyer sur une raison décisive et & laquelle il
parait prudent de s’arréter.

Comme en a jugé la Cour d’Appel, la clause de dation en
paiement permettait aux intimés, seconds créanciers hypo-
thécaires, d’étre constitués propriétaires de l'immeuble de
Pappelant en tout temps aprés 8 jours de défaut de Coté,
par simple notification de leur intention de donner effet &
cette clause. Cette intention fut notifiée aux appelants par
et au moment méme de la signification de la déclaration en
Paction. C’est & cet instant que la clause de dation en
paiement prit son effet. Dans le résultat, les intimés furent
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constitués propriétaires de l'immeuble. Comme tels, ils
devenaient les ayants-droit de Coté lequel, suivant ses con-
ventions avec la Caisse Populaire, avait le droit, en aucun
temps, de lui payer par anticipation sa créance, en tout ou
en partie. Dans cette situation, il me paralt impossible de
mettre en doute le droit qu’avaient les intimés de faire
I'offre de la totalité de cette créance—offre faite au méme
temps que la notification d’intention et depuis lors
demeurée tenante—et l'obligation de la Caisse Populaire
d’accepter ce paiement.

La Cour d’Appel, cependant, a émis l'opinion que la
clause de dation en paiement ne prit son effet qu’a compter
du jugement final et non de la notification. Les intimés,
dit-on, ayant indiqué dans les conclusions de leur action,
leur volonté de n’étre déclarés propriétaires qu’a compter
du moment ou leurs offres seraient déclarées bonnes et
valables, c¢’est-a-dire seulement & partir du jugement final,
la clause de dation en paiement ne pouvait prendre effet
auparavant puisque le transfert de I'immeuble ne pouvait
se faire sans leur consentement. Et, ajoute-t-on, §'il y
avait doute que ce fut 13 le sens & donner & leurs con-
clusions, cette partie de leur réponse dans laquelle ils
demandent acte de I'allégation faite par 'appelant, dans le
douzieme paragraphe de son plaidoyer, qu’il avait déja été
et qu'il était encore propriétaire dudit immeuble, le dis-
siperait. A mon avis, soit dit en tout respect, c’est la
déclaration, et non la réponse au plaidoyer, qui constitue
la notification e} dans laquelle, par conséquent, ily faut
chercher l'intention des intimés. Et il apparait clairement
des premier et treiziéeme paragraphes de la déclaration,
que les intimés, lors de la notification, ont considéré qu’a
la suite des faits relatés dans l'action, CO6té n’était plus
propriétaire, que la clause de dation en paiement avait pris
effet et que c’était en raison du fait que leur débiteur se
soustrayait et refusait de signer un acte confirmatif de ce
fait qu’ils étaient dans I’obligation de se pourvoir en justice
pour le faire constater. Et si, par leurs conclusions en
Paction, les intimés ont demandé & étre déclarés proprié-
taires irrévocables 3 compter du jugement final et & ce que
ce jugement soit considéré comme un titre définitif en leur
faveur sur limmeuble, ce n’est pas qu’ils entendaient
retarder la mise & effet de la clause de dation, mais parce
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que, suivant cette clause, le débiteur, en remédiant 4 son
défaut entre la notification et P'acte confirmatif ou le juge-
ment, pouvait reprendre possession de 'immeuble.

Dans ces vues, il ne parait pas nécessaire de poursuivre
la considération des autres arguments soumis par les
parties.

Je renverrais les appels avec dépens.

Appeals dismissed with costs.

Attorneys for the defendant, appellant: Pratte, Trem-
blay & Dechene, Quebec.

Attorney for the mise-en-cause, appellant: G. Hudon,
Quebec.

Attorneys for the plaintiffs, respondents: Lazarovitz,
Lachance & Levesque, Quebec.

BRITISH COLUMBIA ELECTRIC } A _
RAILWAY COMPANY LIMITED PPELLANT;
AND
THE MINISTER OF NATIONAL} R
REVENUE ..................... ESPONDENT.

ON APPEAL FROM THE EXCHEQUER COURT OF CANADA

Tazation—Income tazx—Public wtility company carrying passenger and
freight trafic—Payments made for discontinuance of passenger ser-
vices—Whether deductible expense or capital outlay—Income Tazx Act,
1948, c. 62, 5. 12(1)(a), (b) (R8.C. 1952, c. 148, s. 12(1)(a), (b)).

The appellant company, under agreements with the municipalities econ-
cerned, operated a railway providing both passenger and freight ser-
vice between New Westminster and Chilliwack. The operation of the
passenger service became increasingly unprofitable, and by 1949 it
resulted in a substantial loss. The appellant, with the consent of the
municipalities, obtained permission from the Public Utilities Com-
mission to discontinue its passenger service, and authorization to a
subsidiary company to operate a bus-service in its place. This per-
mission was subject to conditions, one of which was that the appellant
should pay $220,000 to the municipalities for the improvement of
roads. The moneys were paid in 1950 and the appellant wrote them
off as operating expenses over a 10-year period and deducted propor-
tionate amounts from income in making its returns for 1950 and 1951.
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The deductions were disallowed on the ground that the moneys were
outlays of capital, or paid on account of capital, within s. 12(1)(b) of
the Income Tax Act, 1948, and were not expended for the purpose of
gaining or producing income from the appellant’s business within
s. 12(1) (@). The Minister’s assessment was affirmed by the Exchequer
Court.

NarroNaL  Held: The assessment was correct, and the moneys were not deductible

ReVENUE

from income.

Per Kerwin C.J. and Fauteux and Abbott JJ.: Once it is determined that

a particular expenditure is one made for the purpose of gaining or
producing income, it must next be ascertained whether the expenditure
is an income or a capital outlay. Since income is determined on an
annual basis, an income expense is one incurred to earn the income
of a particular year and should be allowed as a deduction from gross
income in that year. On the other hand, most capital outlays may
be amortized or written off over a period of years, depending upon
whether or not the asset in respect of which the outlay is made is one
coming within the capital cost allowance regulations.

In the present case, the payments were connected with the appellant’s

profit-making operations, and were, therefore, made “for the purpose
of gaining or producing income” within the meaning of s. 12(1)(a);
but they were made on account of capital within the meaning of
s. 12(1) (b), since they were made “with a view of bringing into
existence an advantage for the enduring benefit” of the appellant’s
business. Montreal Light, Heat & Power Consolidated v. Minister of
National Revenue, [19421 S:.C.R. 89, affirmed [1944]1 A.C. 126; British
Insulated and Helsby Cables, Limited v. Atherton, [1926] A.C. 205,
applied.

Per Locke and Cartwright JJ.: Since the appellant was not completely or

permanently relieved from its obligations under the franchises, the
benefit accruing from the payments was not “enduring” in the sense
in which that expression was used in the British Insulated case, supra.

To say, however, that an expenditure made with a view to bringing into

existence an asset or advantage for the enduring benefit of a trade is
a capital expenditure is not to say that all other expenditures must,
in order to be properly classified as outlays of a capital nature or on
account of capital, be made in order to produce such a benefit. Here,
the relief obtained through the payments substantially increased the
value of the franchises to the appellant. Such payments were outlays
of capital and payments on account of capital, within the meaning
of 5. 12(1) (b), to the same extent that payments made to secure the
franchises in the first instance, had any been made, would have been.
In view of this conclusion, it was not necessary to decide whe:her the
payments were made “for the purpose of gaining or producing income
from a property” within the meaning of s. 12(1) (a).

APPEAL from a judgment of Dumoulin J. in the

Exchequer Court of Canada’, affirming an income tax
assessment. Appeal dismissed.

A. Bruce Robertson, Q.C., and W. H. Q. Cameron, for

the appellant.

1{1957] Ex. C.R. 1, [1957]1 C.T.C. 120, [1957] D.T.C. 1034.



S.CR. SUPREME COURT OF CANADA
W. R. Jackett, Q.C., and G. W. Ainslie, for the

respondent,

The judgment of Kerwin C.J. and Fauteux and Abbott JJ.
was delivered by

Assorr J.:—The material facts in this appeal, most of
which are set out in an agreed statement of facts, may be
summarized as follows. For many years prior to 1950 the
appellant operated a railway providing freight and pas-
senger service in the Lower Fraser Valley in British Colum-
bia between New Westminster and Chilliwack. The right
to operate such service in the municipalities of Surrey,
Langley, Matsqui, Sumas and Chilliwack was granted to
a predecessor company, Vancouver Power Company Lim-
ited, under various agreements, one condition of which was
that at least one passenger train would be operated each
day each way, including Sunday. For a number of years
prior to 1950 passenger revenue had been declining steadily
and in 1949 the operating results of the railway showed a
substantial loss on its passenger traffic although a substan-
tial profit was made with respect to freight traffic. More-
over, if passenger traffic was to be continued, appellant
would be required to make substantial capital expenditures
with no prospect of any corresponding increase in revenue.

Under the Public Utilities Act of British Columbia,
R.S.B.C. 1948, c. 277, appellant could not abandon its rail
passenger service without the consent of the Public Utilities
Commission and apparently such consent could not be
obtained unless an alternative passenger service were made
available and approval given by the interested municipali-
ties. In order to obtain the approval of these municipalities
to the operation of a bus-service in place of the rail pas-
senger service, appellant entered into agreements with the
five municipalities concerned under which these municipali-
ties were paid sums aggregating $220,000 to be expended
by them in putting certain roads in shape for the operation
of buses thereon. In consideration of these payments the
said municipalities consented to the appellant’s application
to the Public Utilities Commission for permission to cease
the operation of passenger service over its railway. This
permission was given in due course and the rail passenger
service was discontinued.

135

1958
—
B.C.
EvecTrIC
Ry. Co.
L.

V.
MINISTER OF
NATIONAL
ReveENuE



136

1958

——
BC.
ErrcrrIC
Ry.Co.
Ltp.

v

MINISTER OF

NarioNaL
REvENUE

Abbott J.

SUPREME COURT OF CANADA [1958]

In making up its accounts, appellant elected to write off
to operations the said sum of $220,000 over a period of
approximately 10 years and eclaimed a deduction of
$5,499.99 for 1950 and $22,000 for 1951.

On assessment of appellant for income tax for its 1950
and 1951 taxation years, these deductions were disallowed
and subsequently the assessments were confirmed by the
respondent. Appellant appealed the 1950 assessment to
the Exchequer Court and on January 15, 1957, Mr. Justice
Dumoulin rendered judgment® dismissing the appeal. The
present appeal is from that judgment.

Two questions arise on this appeal: (1) was the expendi-
ture of $220,000 by appellant made for the purpose of gain-
ing or producing income? and (2) if it was so made, was
such payment an allowable income expense or was it a
capital outlay?

The answer to both questions turns upon the effect to be
given to s. 12(1) (a) and (b) of The Income Tax Act 198,
c. 52, as amended, which reads as follows:

12. (1) In computing income, no deduction shall be made in respect of

(a) an outlay or expense except to the extent that it was made or
incurred by the taxpayer for the purpose of gaining or producing
income from property or a business of the taxpayer,

(b) an outlay, loss or replacement of capital, s payment on account
of capital or an allowance in respect of depreciation, obsolescence
or depletion except as expressly permitted by this Part.

Section 12(1)(a) and (b) was first enacted in 1948 and
it replaced s. 6(a) and (b) of the Income War Tax Act,
which read as follows:

6. Deductions not allowed—1. In computing the amount of the
profits or gains to be assessed, a deduction shall not be allowed in respect of
(a) Expenses not laid out to earn income,—disbursements or expenses
not wholly exclusively and necessarily laid out or expended for

the purpose of earning the income;
(b) Capital outlays or losses, etc.—any outlay, loss or replacement of
capital or any payment on account of capital or any depreciation,

depletion or obsolescence, except as otherwise provided in this
Act;

(The italics are mine.)

The less stringent provisions of the new section should,
I think, be borne in mind in considering judicial opinions
based upon the former sections.

119571 Ex. C.R. 1, [1957] C.T.C. 120, [19571 D.T.C. 1034.



S.C.R. SUPREME COURT OF CANADA 137

Since the main purpose of every business undertaking 198
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is presumably to make a profit, any expenditure made “for Eligiuc
the purpose of gaining or producing income” comes within Ry.Co.
the terms of s. 12(1)(a) whether it be classified as an 1™

v

income expense or as a capital outlay. 1"1{&“;15:15;“

Once it is determined that a particular expenditure is Revenve
one made for the purpose of gaining or producing income, AbbottJ.
in order to compute income tax liability it must next be
ascertained whether such disbursement is an income
expense or a capital outlay. The principle underlying such
a distinetion is, of course, that since for tax purposes income
is determined on an annual basis, an income expense is one
incurred to earn the income of the particular year in which
it is made and should be allowed as a deduction from gross
income in that year. Most capital outlays on the other
hand may be amortized or written off over a period of
years depending upon whether or not the asset in respect
of which the outlay is made is one coming within the
capital cost allowance regulations made under s. 11(1) (a)
of The Income Tax Act.

Turning now to the facts of this particular case, it is
clear that the payments aggregating $220,000 made by
appellant to various municipalities were connected with
appellant’s profit-making operations. The evidence estab-
lished that as a result of being relieved of its obligation to
operate the highly unprofitable rail passenger service, while
retaining the right to operate the freight service, the appel-
lant’s profits were increased substantially and by the terms
of s. 4 of the Act “income for a taxation year from a busi-
ness or property is the profit therefrom for the year”. In
my view, therefore, the payment in issue here was clearly
one made for the purpose of gaining or producing income
within the meaning of s. 12(1) (a).

The general principles to be applied to determine whether
an expenditure which would be allowable under s. 12(1) (a)
is of a capital nature, are now fairly well established. As
Kerwin J., as he then was, pointed out in Montreal Light,
Heat & Power Consolidated v. Minister of National
Revenue', applying the principle enunciated by Viscount
Cave in British Insulated and Helsby Cables, Limited v.

1[1942] S.C.R. 89 at 105, [1942] 1 D.L.R. 596, [1942]1 C.T.C. 1, affirmed
[1944] A.C. 126, [1944]1 1 All E.R. 743, [1944] 3 D.L.R. 545.
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Atherton®, the usual test of whether an expenditure is one
made on account of capital is, was it made “with a view
of bringing into existence an advantage for the enduring
benefit of the appellant’s business”.

Applying this test to the facts of the present case, in my
opinion the payment of $220,000 made by appellant was a
payment on account of capital within the terms of
s. 12(1)(b), and that is sufficient for the disposal of the
appeal which should be dismissed with costs.

The judgment of Locke and Cartwright JJ. was delivered
by

Locke J.:—The agreement entered into between the cor-
poration of the District of Surrey and the Vancouver
Power Company Limited, dated March 1, 1907, is in similar
terms to those made by the power company at the same

time with the municipalities of Langley, Matsqui, Sumas
and ‘Chilliwack.

The moneys sought to be charged as an operating expense
of the appellant were paid for the purpose of obtaining an
alteration in the rights of the municipalities and the obliga-
tions of the appellant under these contracts. By their
terms, the power company was granted the right to con-
struct and operate a single or double line of railway for the
transportation of passengers and freight on its own right-
of-way to connect the city of New Westminster and the
town of Chilliwack. The company agreed, inter alia, to
complete the line within 48 months from the passage of the
necessary by-law authorizing the making of the contract by
the municipality and, thereafter, to run one passenger train
per day each way, Sunday included, over the line. On its
part, the municipality agreed that the property rights,
franchises and privileges belonging to the company subject
to taxation by it should be exempt from such taxation for
a period of 10 years, and agreed that it would not allow any
other electric railway or tramway to be built or operated
along any public highway or road thereafter used by the
company under the provisions of the agreement. The agree-
ment further provided that it should be binding upon and
enure to the benefit of the successors and assigns of the
parties.

1719261 A.C. 205 at 214, 10 T.C. 155.
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While these rights, which may be properly referred to as 1958

a franchise, were granted to the power company, the line BC.
when built and equipped was operated by the appellant “heccee
company under the terms of agreements made between — Lav.
the companies dated March 1, 1909, and March 31, 1915, MINISTER OF
and, by agreement made between the two companies dated %;%’ggg
June 30, 1924, the appellant company purchased the assets

of the power company and its rights under the contracts
made with the various municipalities, agreeing to fulfil the
obligations of the power company under these contracts.
It does not appear whether the appellant company entered
into direet contractual relations with the municipalities,
but it is common ground that the line was operated by it

under the terms of the 1907 agreement.

Locke J.

While under no obligation to do so under the terms of the
various franchises, the material shows that the appellant
company operated three trains daily in each direction over
the line, and during the years in question in this appeal
these operations resulted in serious losses.

In view of an argument advanced on behalf of the appel-
lant, it is necessary to consider the manner in which the
appellant was relieved of the obligation to maintain this
passenger service. By the Public Utilities Act of British
Columbia, first enacted as c. 47 of the statutes of 1938 and
which now appears as R.S.B.C. 1948, c. 277, certain public
utilities, which included that of the appellant company,
were made subject to certain duties and restrictions. By
s. 7 a public utility which has been granted a franchise and
has commenced operations under it may not cease or desist
from such operations or any part of them without the
permission of the Public Utilities Commission constituted
under the Act. By s. 120 the powers vested in the Com-
mission apply, notwithstanding that the subject-matter in
respect of which the powers are exercisable is the subject-
matter of any agreement or statute.

The appellant company applied to the Public Utilities
Commission for leave to discontinue the passenger service.
The municipalities were interested parties entitled to be
heard on this application and, after the application had
been made, agreement was reached between the interested
parties for a substituted passenger service, in consideration
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of which the municipalities consented to the Commission
making an order permitting the appellant to discontinue
the passenger service upon certain defined terms.

Contemporaneously with the application by the appellant
company, British Columbia Motor Transportation Limited,
its wholly-owned subsidiary, had applied to the Commission
for approval of the operation of motor buses over certain
routes to the municipalities through which the railway-line
ran. * By an agreement dated September 25, 1950, made
with the District of Surrey, the appellant agreed to pay to
the municipality a sum of $50,000 to be expended for
putting the roads in the municipality over which British
Columbia Motor Transportation Limited proposed to
operate in suitable condition for their operations and,
thereafter, to spend such sums as it would ordinarily spend
on the roads. The municipality agreed to advise the Public
Utilities Commission that it consented to the company’s
application for permission to cease the operation of pas-
senger service and, on its part, the appellant agreed that
until the roads had been improved in accordance with the
agreement it would keep available passenger cars and give
service on the line whenever bus service was cancelled for
more than a “short while”. Similar agreements were
reached with the other municipalities and a total sum of
$220,000 was paid.

Thereupon, on September 20, 1950, the Public Utilities
Commission made an order granting permission to the
appellant to cease the operation of the passenger service on
terms that British Columbia Motor Transportation Lim-
ited should provide a bus-service in the area served by the
railway line in accordance with the application made by it
to the Commission, directing the appellant to make the
payments specified to the five municipalities and that, after
the cessation of passenger service on the railway line, the
appellant was to keep passenger cars available and, as an
emergency measure, operate them whenever the bus-service
was cancelled for more than a short while, and directing
the appellant to continue the freight service in operation.

This order was approved by an order in counecil made on
September 22, 1950.
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It was contended for the appellant that what took place
did not work any change in its various franchises from
the municipalities, since there was no agreement releasing
the obligation to operate one passenger train daily over the
line and none which affected its right to resume the pas-
senger service if it saw fit. While it is true that the covenant
of the power company to operate a passenger service was
not released, it would be manifestly impossible for any of
the municipalities after there has been compliance with
the terms of the Commission’s order of September 20, 1950,
and so long as such compliance continued, to insist upon
the restoration of the service. The moneys stipulated to
be paid have been paid and the right to insist upon the
maintenance of the passenger service on the line waived,
except under the circumstances defined. In my opinion,
the terms upon which the franchises are held were modified
by what took place in the same manner as if they had been
accomplished by agreements between the parties.

The appellant company contends that these payments
were made for the purpose of gaining or producing income
from its business, within the meaning of s. 12(1)(a) of
The Income Tax Act 1948, c. 52, and that such payments
were not outlays of capital or payments on account of
capital, within the meaning of subs. 1(b) of that section.

It is not decisive of the question as to whether the pay-
ments were made for the purpose of gaining income, within
the meaning of the subsection, that making them resulted
in an increase of the income of the appellant. Since, how-
ever, that question does not arise if they fall within the
prohibition of s. 12(1)(b), this question should be first
considered.

The language of The Income Tax Act differs from that
employed in the Income Tax Acts in England which applies
in the numerous cases there decided on the question as to
what constitutes a capital disbursement. The words “out-
lay, loss or replacement of capital or any payment on
account of capital” first appeared in the Income War Tax
Act 1917 by an amendment made in 1923 (e. 52, s. 3). It
was continued in this form and appeared as s. 12(1)(b)
when The Income Tax Act which applies to the present
matter was enacted as c. 52 of the statutes of 1948.
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1958 The Imperial Act of 1842 (5 & 6 Vict., ¢. 35) provided in

BC. the rules for the application of Schedule D that in
PAmoTC  estimating profits there should be no deduetion

Lro. on account of any capital withdrawn therefrom; nor of any sum smployed

MINIg'.rER op °F intended to be employed as capital in such trade, manufacture, adven-

Naronar, ture or concern.
REVENUE )
LookeJ This language, with an immaterial change, was repeated

— in the Income Tax Act 1918, s. 3(f) of Schedule D.

Neither the Canadian nor the Imperial Act attempts-to
define the term “capital” nor, in the case of our Act, what
is meant by a payment on account of capital.

The question has, however, been discussed in a number
of cases. In Vallombrosa Rubber Co., Ltd. v. Farmer,
Lord Dunedin said in part:

Now, I don’t say that this consideration is absolutely final or deter-
minative, but in a rough way I think it is not a bad criterion of what is
capital expenditure as against what is income expenditure to say that
capital expenditure is a thing that is going to be spent once and for all,
and income expenditure is a thing that is going to recur every year.

In Atherton v. British Insulated and Helsby Cables
Limited?, Lord Cave said that:

. when an expenditure is made, not only once and for all, but with
a view to bringing into existence an asset or an advantage for the endur-
ing benefit of a trade, I think that there is very good reason (in the
absence of special circumstances leading to an opposite conclusion) for
treating such an expenditure as properly attributable not to revenue but
to capital.

As the quotation shows, this was not intended as an
exhaustive definition, as pointed out by Scott L.J. in Bean
v. Doncaster Amalgamated Collieries, Ltd2, but as a useful
guide.

In Mallett v. The Staveley Coal and Iron Company,
Limited?, a colliery company held the right to work certain
beds of coal under mining leases in one of which they
covenanted to restore the surface of the land after com-
pleting the mining operations. No provision was made
in the leases for the surrender of any part of the seams
demised. By agreement with the lessor, the company was
permitted to surrender some of the seams demised and
to be absolved from the obligation to restore the surface

1(1910), 5 T.C. 529 at 536.
2(1925), 10 T.C. 155 at 192, [1926] A.C. 205.

3(1944), 27 T.C. 296 at 305, 176 L.T. 10.
4(1928), 13 T.C. 772, [1928] 2 K.B. 405.
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of the land, paying substantial sums as consideration. The
company claimed to deduct these payments as an expense
of operation. Rowlatt J., after saying that it was abundantly
clear that when a colliery company acquires a lease the
expense of acquiring it is a capital expenditure, said!:

If they sell the lease that they have acquired, or part of it, at an
advantage, I cannot but think that that is a receipt on account of capital,
and here what they have done is to get rid of some areas which they
thought would be unremunerative; . . . they have now got a list of leases
or a field of mineral which has the advantage of being minus an undesirable
part of it, instead of having one that is encumbered with an undesirable
part of it.

On appeal the judgment was approved. Lawrence L.J.,
after referring to the facts, said?®:

The Company, for sufficient reasons, decided to get rid of certain
seams of coal constituting part of its fixed capital assets. The only prac-
tical way of disposing of those seams was to procure the lessors to accept
a surrender of the leases under which they were held, and in order to
effect such surrender the Company had to pay the £6,500 in question . . .
In substance and in fact it was a sum paid for the purpose of getting rid
of a capital asset of the Company which had become burdensome to the
Company. In principle, such a payment seems to me to stand on
precisely the same footing as a loss or profit sustained or made by a trading
company on the disposal of part of its fixed capital.

In Anglo-Persian Oil Company, Limited v. Dale?,
Rowlatt J., referring to the word “enduring” in the passage
from Lord Cave’s judgment, said that quite clearly he was
speaking of a benefit which endures in the way that fixed
capital endures, not a benefit that endures in the sense that
for a good number of years it relieves you of a revenue
payment. A further passage from his judgment reads:

It means a thing which endures in the way that fixed capital endures.
It is not always an actual asset, but it endures in the way that getting

rid of a lease or getting rid of onerous capital assets or something of that
sort ag we have had in the cases, endures.

On appeal, Romer L.J. agreed with this interpretation and
said?:
The advantage may consist in the getting rid of an item of fixed

capital that is of an onerous character, as was pointed out by this Court in
the case of Mallett v. Staveley Coal and Iron Company.

113 T.C. at 778.
213 T.C. at 787.
3(1931), 16 T.C. 253 at 262, [1932] 1 K.B. 124.
416 T.C. at 274.
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Lord Hanworth M.R. said':

Lord Cave’s test that where money is spent for an enduring benefit it
is capital, seems to leave open doubts as to what is meant by “enduring”.
In the case of Noble v. Mitchell (1927) 11 T)C. 372, the dismissal of the
director once and for all might have connoted an enduring benefit, but the

v.
MinNisTER OF expenditure was held not to be a capital expense.

NATIONAL
RevenuR

Locke J.

In West Africa Druy Co., Ltd. v. Lilley? the appellant
company held business premises in West Africa under a
lease for 21 years under which the lessee covenanted to
keep the premises in repair. The premises were completely
destroyed by earthquake and a dispute arose as to whether
the lessor or the lessee was liable to rebuild and the lessee
to pay the rent for the balance of the terms. The lessors
accepted a net sum of £2,753 for the surrender of the lease
and the release of the company from all liability there-
under. On appeal to the special commissioners, the appel-
lant company contended that the payment was made to
relieve the company of an onerous contract and did not
bring into existence any asset or advantage for the endur-
ing benefit of its trade and should be allowed as a deduction
in computing its profit. The commissioners held that the
expenditure being a sum paid for the purpose of getting rid
of a permanent disadvantage or onerous liability arising
under the terms of the lease was of a capital nature and
not an admissible deduction.

This decision was upheld on appeal by Atkinson J., who
considered that the matter was determined by the decision
in Mallett’s Case above referred to.

If by the use of the word “enduring” the Lord Chan-
cellor meant permanent, as Rowlatt J. and Romer L.J. in
the Anglo-Persian Oil Company case seemed to think, the
benefits accruing to the appellant in the present matter
were not of that nature. It may be noted in passing that
that is not the interpretation placed upon the expression by
Sir Lyman Duff CJ. in Montreal Light, Heat & Power
Consolidated v. Minister of National Revenue®. The
covenant of the Vancouver Power Company Limited to
operate one passenger train a day on the line to Chilliwack
is still outstanding though, as I have said, it is my view
that, so long as there is compliance with the order of the

116 T.C. at 268.

2(1947), 28 T.C. 140.
3719421 S.CR. 89 at 92, [1942] 1 D.L.R. 596, [1942]1 C.T.C. 1, affirmed

[1944]1 A.C. 126, [1944] 1 All ER. 743, [1944]1 3 D.L.R. 545.
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Public¢ Utilities Commission, the municipalities may not 25_8‘

enforce that term. It would also appear to be the case that _B.C.
the appellant is still entitled to operate a passenger service SLECI
over the line, subject to the approval of the Public Utilities L.
Commission. If British Columbia Motor Transportation MiNtEs oF
Limited were to cease to operate a bus-service in accord- Iﬁ;ﬁ‘;}fﬁ
ance with the order of the Commission, there appears to be

no reason why, assuming that the company remained a
subsidiary of the appellant, the municipalities might not
apply to that body for an order directing the appellant to
provide a suitable passenger service. In that sense, the
benefit is not permanent.

To say, however, that an expenditure made with a view
to bringing into existence an asset or an advantage for the
enduring benefit of a trade is a capital expenditure is not to
say that all other expenditures must, in order to be properly
classified as outlays of a capital nature or on account of
capital, be made in order to produce such a benefit.

The franchises held by the appellant which were acquired
by the assignment from the power company were capital
assets. The payments in question were made to obtain
relief from the obligation to maintain passenger service,
an obligation which was resulting in heavy annual losses
to the company, and the relief obtained, to the extent above
indicated, substantially increased the value of the fran-
chises to the appellant. In my opinion, such payments
were outlays of capital and payments on agcount of capital,
within the meaning of the subsection, to the same extent
that payments made to secure the franchises in the first
instance, had any such payments been made, would have
been.

In view of this, I find it unnecessary to consider whether
the payments were made “for the purpose of gaining or
producing income from a property”, within the meaning
of 8. 12(1)(a) and I express no opinion on that point.

Locke J.

I would dismiss this appeal with costs.
Appeal dismissed with costs.

Solicitor for the appellant: A. Bruce Robertson,
Vancouver.

Solicitor for the respondent: A. A. McGrory, Ottawa.

51478-6—2
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MONTREAL TRUST COMPANY, ROBERT OREM
TORRANCE, ano MURRAY LAWRENCE DOW-
DELL (ExecuTors oF THE WILL OF THE LATE SAMUEL

OREM TORRANCE) ................. APPELLANTS;
AND
THE MINISTER OF NATIONAL} R
REVENUE ........ocooeeei... ESPONDENT.

ON APPEAL FROM THE EXCHEQUER COURT OF CANADA

Succession duties—Duty on duty—Charitable bequest conditional upon
payment of all duties on dutiable bequests—W hether this constitutes
an additional dutiable succession to legatees benefiting therefrom—
Dominion Succession Duty Act, 1940-41, c. 14, ss. 2(k), (m), (n),
6(1)(a), 7(1)(d), 12 (R8.C. 1962, c. 89, ss. 2(k), (m), (n), 6(1)(a),
7(1)(d), 13.

A testator set up, out of the residue of his estate, a “Charities Fund”, to be
divided equally between two charitable institutions (exempt from
succession duties under s. 7(1)(d) of the Dominion Succession Duty
Act). There were dutiable gifts to other beneficiaries, and the gifts
to the charities were made “absolutely conditional” upon the payment
by them, in equal shares, of all duties payable on the estate, and if
they refused or failed to pay the gifts to them were to lapse and the
trustees were to use the ‘Charities Fund to pay the duties. The
charities agreed to pay the duties to the extent that the fund would
suffice.

Held: The right of the beneficiaries to have duties paid by the charities
constituted “property” and a “succession” within the meaning of the
Act, and duty was accordingly payable on the duties paid on the
shares of those beneficiaries.

APPEAL frgm a judgment of Thurlow J. in the
Exchequer Court of Canada!, affirming a succession duty
assessment. Appeal dismissed.

John de M. Marler, Q.C., and Norman O. Seagram, Q.C.,
for the appellants.

D. H. W. Henry, Q.C., and A. L. DeWolf, for the
respondent.

The judgment of Taschereau and Locke JJ. was delivered
by

Locke J.:—The facts are stated in other reasons to be
delivered in this matter. The question to be determined is
as to the nature and extent of the rights of the legatees,
other than the charities, under the will of the late
S. O. Torrance.

*PresENT: Taschereau, Rand, Locke, Cartwright and Fauteux JJ.
1119571 Ex. C.R. 120, [19571 D.T.C. 1162, [1957] C.T.C. 217.
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As pointed out by the learned trial judge', the nature of
these rights is to be determined as of the date of the death Mowrrrar
of the testator. The bequest to the charities was not ~*vSrOo
absolute but conditional upon their agreeing, within six 1\1/{%AN;ISOT£§ OF
months of the death, to pay and upon each of them paying Revewus
one-half of all succession duties and inheritance and death -~ —;
taxes payable in respect of the estate and, in default of —
their so agreeing, such legacies were to lapse and such duties
and taxes were to be paid out of that portion of the corpus

of the estate designated by the will as the Charities Fund.

Within the six-month period, both charities agreed in
writing to pay such duties and taxes to the extent that the
Charities Fund would suffice for that purpose, and it was
not argued. before us that these acceptances were not a
sufficient compliance with the terms of the bequests.

The charities have not paid the duties and the trustees
remain in possession of the fund.

The word “property”’, where it appears in the Dominion
Succession Duty Act, 1940-41, 4 & 5 Geo. VI, c. 14, s. 2(k),
is to be interpreted as including:

property, real or personal, movable or immovable, of every description,
and every estate and interest therein or income therefrom capable of
being devised or bequeathed by will or of passing on the death, and any
right or benefit mentioned in section three of this Act;

1958
——

In my opinion, the legacies in question each included the
amounts designated and, in addition, the right to have
either the corpus of the Charities Fund or the moneys paid
by the charities, pursuant to their respective agreements,
if they elected to accept the legacy to them upon the terms
of the will, applied in payment of the duties. As matters
stand, the covenants of the charities to pay the duties are
enforceable against them by the trustees. It is true that the
legatees have no remedy directly against the charities, but
they may each require the trustees under the will to enforee
compliance with these covenants and, failing such compli-
ance, to pay the succession and other duties out of the cor-
pus of the Charities Fund, as directed by the will.

In my opinion, this right of each of the legatees falls
within the definition of property in s. 2(k) and the succes-
sion to that right is subject to duty.

1719571 Ex. C.R. 120, [1957] D.T.C. 1162, [19571 C.T.C. 217.
51478-6—2%
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I am further of the opinion that both the Charities Fund

Montear and the covenants of the charities which run in favour of
TeustCo. the trustees are impressed with a trust in favour of the

MINISTER OF
NATIONAL

other legatees for payment of the succession duty, to the

Revenve extent of the fund and its accumulations. I think the prin-

Locke J.

ciple applied in In Re Kirk; Kirk v. Kirk', is applicable to
the present matter.

I would dismiss this appeal with costs.

Raxp J.:—This appeal raises the question under the
Dominion Succession Duty Act, now R.S.C. 1952, c. 89,
whether in the circumstances payment of succession duty
by, or out of property passing to, another than the succes-
sor is itself an additional succession to which duty attaches.

A certain fraction of the testator’s estate, described as
“the Charities Fund”, was set aside which trustees were
directed to invest and which, subject to the acceptance and
performance by two charitable organizations of two condi-
tions, was to be divided equally between them. The pay-
ment to one, including accrued income, was to be in a lump
sum, and the other, with income, in three equal annual
instalments, commencing not later than one year after his
death. :

The bequests were made “absolutely conditional” upon
both charities

agreeing within the period of six (6) months immediately following my
death to pay, and upon each of them paying, respectively, to the complete
exoneration of my Trustees and my estate, one-half of all succession duties
and inheritance and death taxes, whether imposed by or pursuant to the
law of this or any province, state, country, or jurisdiction whatsoever, that
may be payable in connection with . . . any gift or benefit given by . . .
this Will or any Codicil thereto, . . .

The will eontinued:

In the event of the refusal or failure of either or both of the afore-
mentioned charitable organizations to accept and to perform the condi-
tions hereinbefore set out in this paragraph (6)(c) imposed on them, then
the bequests in their favour hereinbefore contained and set forth shall
lapse and determine absolutely, and my Trustees shall hold and stand
possessed of the said Charities Fund upon trust, firstly, to pay out of the
said fund all succession duties and inheritance and death taxes .. .; and
I hereby authorize my Trustees to pay any such duty or tax prior to the
due date thereof or to commute the duty or tax on any interest in
expectancy; and secondly, to add any balance of the Charities Fund
remaining in their hands after making such payments of duties and taxes
to the Annuitants Fund as a part thereof . . .

1(1882), 21 Ch. D. 431.
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The charities elected to perform the conditions, and in 25_.8
the assessment of duties the Minister, taking the view that Mowreear
the benefit to the legatees of the tax exoneration was itself TRUf,T Co.

a succession, held it in turn subject to tax. MinIsTER OF
NATIONAL

Section 2(m) defines “succession”: REVENUE
. every past or future disposition of property, by reason whereof any Ra_nd- I.
person has or shall become beneficially entitled to any property . . . upon _—
the death of any deceased person, . . . either certainly or contingently, . . .
and the issue is whether, in respect of the tax benefit, the
legatees can be said to have become “beneficially entitled
to any property” of the estate.
The direction to pay taxes means all taxes, and its extent
here is illustrated by the conception of successive recoup-
ments by the legatee until all increments have been paid.
This is analytically simplified by visualizing the legatee as
making an initial payment, the product of the rate applied
to the amount of the legacy, as then recouping himself from
the fund in the sum so paid, as then paying tax on that
recoupment, and so on until the tax disappears.
Mr. Marler for the appellants urged as the test to deter-
mine whether a successor had become “beneficially entitled
to any property” that formulated by Wynn-Parry J. in In
Re Miller’s Agreement; Uniacke v. Attorney-General'. The
test was, that it must be “postulated of him [the successor]
that he has a right to sue for and recover such property”.
If the word “recover” extends to the application of money
to one’s benefit, and “sue for” to an ultimate and alterna-
tive resort as the effective cause of payment, I am disposed
to accept it.

Incidentally to this contention Mr. Marler challenged the
relevancy of the authorities in England to the effect that
tax directed to be paid out of another fund than the succes-
sion constitutes a new taxable legacy. As he argued, what
those cases held was that the benefits were legacies within
the meaning of the Legacy Duty Act, 1796. The language
there was:

Every gift by any will . . . which . . . shall be payable or shall have
effect or be satisfied out of the personal or movable estate or effects of
such person . . . shall be deemed a legacy.

He contrasts that with the requirement of the Act here
which is argued to be narrower; the benefit under the direc-
tion in the case before us may be, he concedes, a legacy, but

1[19471 1 Ch. 615, [1947] 2 All ER. 78.
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it is not a succession, the difference being that between a

MontrEar purely voluntary benefit and one of an enforceable property

Trusr Co.

V.

MINISTER OF

NATIONAL
REVENUE

Rand J.

interest.

The case before Wynn-Parry J. was a simple one of an
agreement between a retiring partner and his continuing
co-partners settling the disposal of his interest. Included
in the arrangement was a covenant by the co-partners, from
his death, to pay life annuities to his three daughters, a
contract, as it is generally deseribed, for the benefit of a
third person. It seems to have been assumed that the right
to the obligation of the contract had been transmitted to
the legal representative of the father; but what relief was
available or for whose benefit was not inquired into; as I
read the reasons, if the annuities had been paid to the legal
representative they could not have been recovered from
him by the daughters. Consistently with the rule observed
in England, there being no trust or statute, the third per-
son, the annuitant, was held to have no interest enforceable
at law or in equity; there was, consequently, no succession.
The position of the annuitant was that'
upon the receipt by each of the plaintiffs of any payment in respeet of her
annuity, the payment and the money so paid will pass to her, but she has
no right to compel any payment. At common law, so far as the plaintiffs

are concerned, the deed is res inter alios acta, and they have no ‘right
thereunder.

In other words, once money was paid under the covenant
the recipient would be protected in keeping it, but nothing
more.

On that view of “beneficially entitled”, what is the situa-
tion here? Specified property was set apart as a trust fund
to be held by the trustees until the conditions of its devolu-
tion on the charities were performed. The duty of the
trustees, on the agreement of the charities to pay the taxes,
is to continue the fund invested until the payments have
been made, and thereupon to distribute the corpus with the
accrued interest. In case of failure to agree or to pay, the
trustees were, out of the fund, to pay the succession duties,
and to add any balance remaining to another segregated
fraction of the estate called the Annuitants Fund which had
its own directions.

1719471 1 Ch. at 619.
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The charities were thus to pay the taxes originally out 325_8‘
of their own moneys before their right to the fund became Moxrerar

absolute. Their “agreement” to pay is not to be taken as ~2Usr C°
raising a legal obligation to do so; the agreement and the B%%?;;TEL*LOF

performance were simply conditions precedent to vesting Revenuve
the right to the bequests; if the agreement is taken to 7.
establish an obligation, the conclusion at which I have —
arrived will, a fortiori, be supported.

I construe the clauses to the effect that although the taxes
may be paid by the charities they are, ab initio, charged
upon the fund in the hands of the trustees. This is
specifically so if the conditions are not fulfilled: and that
the legatees are intended to be the beneficiaries of that
charge there can be no doubt. Being so, they have an
equitable interest in the fund which is protected by a right
against the trustees to have the fund so applied, and the
test, in that event, is satisfied.

Assuming an obligation on the charities resulting from
their agreement to pay, running to the trustees, it is, in my
opinion, equally clear that that obligation would be held
in trust for the benefit of the legatees, and a similar
equitable right against the trustees would arise.

But if no obligation binds the charities to pay, is the
legatee, at that moment, “beneficially entitled” to any
property within the test, that is, at that moment can it be
said that any right of enforcement exists? By viewing the
bequest with its conditions in isolation, as relating to the
payment only as a purely voluntary detached act, it can, no
doubt, be said that there is no basis for the notion of a
beneficial “entitlement”. But the bequests and the condi-
tions are not in isolation; they and the contingent substitu-
tion of interest constitute one arrangement providing for
the payment of the duty. The condition laid on the chari-
ties is the discharge of duties in relief of the retained fund,
to discharge what, otherwise, that fund must discharge; and
the amount must be the same whether paid by the charities
or out of the fund. The property is to be retained until the
conditions are performed and the contingent trust so
preserved; the fund is made a security guarantee from the
beginning for the payment in exoneration of the legatees;
and the fact that there are two formal modes of discharge,
though in substance only one—by subtraction from the
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fund—or that the trust resort to the fund is a contingent

——
¥oumnmn alternative does not, as the definition of “succession” shows,
Rose Co. affect the reality of the interest created.

MINISTER OF
NATIONAL

The equitable interest and the right to compel payment

Ravenve  Jacking in Miller are present and the benefit from the dis-

Rand J.

charge of the duties plus the means of enforcement render
the legatees persons “beneficially entitled”. That benefit is
a succession on which duty is payable.

It is urged that the existence of different rates for different
brackets of value of the succession makes it difficult, if not
impossible, by any mathematical formula, to determine
what the ultimate rate and the total imputed legacy will
be. But that in each case the total imputed legacy and its
rate can be determined by provisional assumptions of the
bracket within which it may be there can be no doubt.

I would, therefore, dismiss the appeal with costs.

The judgment of Cartwright and Fauteux JJ. was
delivered by )

CarrwricHT J.:—This is an appeal from a judgment
of Thurlow J.! dismissing an appeal from an assessment of
succession duties made by the respondent in respect of suc-
cessions derived from the late Samuel Orem Torrance,
hereinafter referred to as “the testator”.

The testator died on April 26, 1952, domiciled in the
Province of Ontario. By his will he appointed the appel-
lants to be his executors and trustees and devised and
bequeathed all his property to them upon trust, after the
payment of his debts, funeral and testamentary expenses
and certain specific and pecuniary legacies, to convert the
whole residue into money and to divide it (amounting in
value to $843,177.22) into 12 equal shares, of which 4,
called “the Wife’s Fund”, were directed to be used for his
widow initially and then for his children and ultimately for
certain of his grandchildren; 5 shares, called “the Annu-
itants Fund”, were, subject to the payment therefrom of
certain annuities to the testator’s sisters and brother,
directed to be used initially for the testator’s children and
ultimately for certain of his grandchildren; and as to the

119571 Ex. C.R. 120, [1957]1 D.T.C. 1162, [1957] C.T.C. 217.
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remaining 3 shares, called “the Charities Fund” and 198

amounting in value to $210,794.31, the testator provided by MonTrEAL

T C
art. IV, para. 6, sub-para. (c) of his will as follows: rosT 0.

(¢) My Trustees shall set aside the remaining three (3) of such shares MINISTER OF
as a trust fund to be known as “the ‘Charities Fund” and shall invest and l\g{%’l&ggég
keep such fund invested and subject to the acceptance and performance -
by both the charitable organizations hereinafter named of the conditions Cartwright J.
hereinafter mentioned my Trustees shall divide the Charities Fund equally
between the EasT ToronTo GENERAL HospPiTaL of Toronto and the Fimsr
Avenve Baprist CrURcE of Toronto (to be used and applied for the
general purposes of the said Church); the payment to the said Hospital,
including any income then accrued on its share, to be made in one lump
sum and the payment to the said Church, including any income accrued
on its share or portion thereof to the time or times of payment to be
made in three (3) equal annual instalments, commencing not later than
one year after my death.

The bequests to the said East ToronTo GeENEraL Hosprrar and the
First Avenure Baprist CrUrcH herecinbefore contained and set forth are
absolutely conditional upon both of the said charitable organizations agree-
ing within the period of six (6) months immediately following my death
to pay, and upon each of them paying, respectively, to the complete
exoneration of my Trustees and my estate, one-half of all succession duties
and inheritance and death taxes, whether imposed by or pursuant to the
law of this or any province, state, country, or jurisdiction whatsoever, that
may be payable in connection with any insurance on my life or any gift
or benefit given by me either in my lifetime or by survivorship or by this
my Will or any Codicil thereto, and whether such duties and taxes be
payable in respect of estates or interests which fall into possession at my
death or at any subsequent time.

In the event of the refusal or failure of either or both of the afore-
mentioned charitable organizations to accept and to perform the conditions
hereinbefore set out in this paragraph (6)(c) imposed on them, then the
bequests in their favour hereinbefore contained and set forth shall lapse
and determine absolutely, and my Trustees shall hold and stand possessed
of the said ‘Charities Fund upon trust, firstly, to pay out of the said fund
all succession duties and inheritance and death taxes whether imposed by
or pursuant to the law of this or any province, state, country or jurisdic-
tion whatsoever, that may be payable in connection with any insurance
on my life or any gift or benefit given by me either in my lifetime or by
survivorship or by this my Will or any Codicil thereto, and whether such
duties and taxes be payable in respect of estates or interests which fall
into possession at my death or at any subsequent time; and I hereby
authorize my Trustees to pay any such duty or tax prior to the due date
thereof or to commute the duty or tax on any interest in expectancy; and
secondly, to add any balance of the Charities Fund remaining in their
hands after making such payments of duties and taxes to the Annuitants
Fund as a part thereof and thereafter to deal with the Annuitants Fund
as 80 augmented in the same manner as the said Annuitants Fund is herein-
before directed to be dealt with in paragraph (6)(b) of this Clause IV
of my Will.
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% Following the death of the testator, the two charitable
l%dnﬁiné? organizations in question, after applying to the Supreme
v.  Court of Ontario for directions and securing an order dated
Mpustak of Oetober 22, 1952, accepted the bequest made to them in the
RevENUE  testator’s will, limiting their liability in so doing, however,
Cartwright J. {0 an amount not exceeding their prospective share of the

residue of the estate.

The testator’s reference to “East Toronto General Hos-
pital of Toronto” was erroneous; he intended the “Toronto
East General and Orthopaedic Hospital”.

It is conceded that the Toronto East General and Ortho-
paedic Hospital and First Avenue Baptist Church are
charitable organizations within the meaning of s. 7(1)(d)
of the Dominion Succession Duty Act, now R.S.C. 1952,
c. 89. They will be referred to hereinafter as “the Charities”.

In making the assessment in the case of each legatee other
than the Charities the respondent first determined the
amount (which I shall call X) of the dutiable value of the
succession to the legatee, then calculated the amount
(which I shall eall Y) of the succession duties which would
have been payable by the legatee without regard to the
provision for payment of duties contained in art. IV,
para. 6(c) of the will quoted above, and then took X plus Y
as being the dutiable value of the succession to which he
applied the rates provided for in the first schedule to the
Act. The sole question arising on this appeal is whether
instead of X plus Y the respondent should have taken X,
and its solution must depend on the application of the
relevant words of the Dominion Succession Duty Act, here-
inafter referred to as “the Act”, to the terms of the testator’s
will and to the events that have happened.

Section 6(1) of the Act imposes the duties and reads, so

far as relevant:

6. (1) Subject to the exemptions mentioned in section seven of this
Act, there shall be assessed, levied and paid at the rates provided for in
the First Schedule to this Act duties upon or in respect of the following
successions, that is to say,—

(a) where the deceased was at the time of his death domiciled in a
province of Canada, upon or in respect of the succession fo all
real or immovable property situated in Canada, and all personal
property wheresoever situated;



S.CR. SUPREME COURT OF CANADA 166

It will be observed that duties are levied only upon or in 1958

respect of a “succession” which term is defined in s. 2(m) Mowrrear
Trust Co.

as follows: v,
(m) “succession” means every past or future disposition of property, MINISTER OF

by reason whereof any person has or shall become beneficially entitled to %gfgggg

any property or the income thereof upon the death of any deceased person, .
either immediately or after any interval, either certainly or contingently, Cartwright J.
and either originally or by way of substitutive limitation, and every devo- i
lution by law of any beneficial interest in property, or the income
thereof, upon the death of any such deceased person, to any other
person in possession or expectancy, and also includes any disposition of
property deemed by this Act to be included in & succession;

Clause (n) of s. 2 defines a “successor” as “the person
entitled under a succession”.

By s. 12 it is provided that every successor shall be liable
for the duty levied upon or in respect of the succession
to him.

The main argument of the appellants was that the
learned trial judge failed to distinguish between (i) the
mere conferring of a benefit upon a beneficiary, and
(i1) causing a beneficiary to become beneficially entitled to
property. It was submitted that duty is levied only in
cases where a successor becomes beneficially entitled to
property, and that in the events that have happened the

" charities alone became beneficially entitled, and were sole
successors, to the Charities Fund. Applying the words of
8. 2(m) to the facts of this case, it was argued: that the
Charities became beneficially entitled to the whole of the
Charities Fund immediately upon the death of the testator,
contingently upon the performance by them of two condi-
tions precedent, first agreeing to pay, and secondly actually
paying, all succession duties payable by reason of the
testator’s death; that the duties must of necessity be paid
out of the Charities’ own moneys since the trustees under
the will could not pay over any portion of the Charities
Fund until satisfied that all duties had actually been paid;
that consequently the beneficiaries other than the Charities,
hereinafter referred to as “the legatees”, would not at any
time receive any part of the Charities Fund.

If ‘all this be conceded, there still remains the question
whether by reason of the will the legatees became bene-
ficially entitled to any property upon the death of the
testator. For the reasons given by the learned trial judge!

1119571 Ex. C.R. 120, [19571 D.T.C. 1162, [1957]1 C.T.C. 217.
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1958 T agree with his conclusion that on the true construection
Montrmar of the will the Charities Fund was impressed with a trust
TrostCo. in favour of the legatees which bound the trustees of the

v.
Muvister oF will to hold the fund as security to insure payment of the

%;?,;’153; duties, that a Court of equity would enforce the perform-
Cartwright J, 2110€ of this trust at the suit of the legatees, that the legatees
became beneficially entitled to an interest in the Charities

Fund which interest, by virtue of the definition in s. 2(k),

was property within s. 2(m) of the Act, and that the value

of that interest is equal to the amount of the duties limited

to the amount of the Charities Fund.
I would dismiss the appeal with costs.

Appeal dismissed with costs.

Solicitors for the appellants: Common, Howard, Cate,
-Ogilvy, Bishop & Cope, Montreal.

Solicitor for the respondent: A. A. McGrory, Ottawa.

1957 ROY <(O'CONNOR ax»p N ORMA} A
L PPELLANTS;
*Nov.os,26 O'CONNOR (Plaintiffs) ..........
1958 AND
Feb. 11
— ROBERT JAMES QUIGLEY, GOR-
DON BRUCE axp ARROW
RESPONDENTS.

TRANSIT LINES LIMITED (De- |
fendants) ............... .. ... ...

ON APPEAL FROM THE COURT OF APPEAL FOR ONTARIO

Negligence — Findings of trial judge — Trial without jury— Evidence
apparently overlooked—New trial ordered.

A car driven by the plaintiff O collided with a car driven in the opposite
direction: by the defendant Q, and almost simultaneously O’s car was
struck in the rear by a transport owned by the defendant company
and driven by the defendant B. The trial judge refused to accept
the evidence of O, Q, or B, and proceeded to find the facts from
independent testimony, as a result of which he dismissed the action
and gave judgment for Q on his counterclaim. He found in particular
that O had not satisfied the onus of proving, as he alleged, that Q
had been driving on the “wrong” side of the road, and that O had
been negligent in several respects. This judgment was affirmed by
the Court of Appeal.

*PresENT: Kerwin CJ. and Locke, Cartwright, Fauteux and Abbott JJ.
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Held (Abbott J. dissenting): There must be a new trial, since there
was nothing in the evidence aceepted by the trial judge to support
his findings of negligence against O, and others of his findings were
inconsistent with the objective evidence. Although it was true that
the question of negligence or no negligence was one of fact and that
there were concurrent findings in the Courts below, nevertheless those
Courts had failed to make clear findings as to how and where the
collisions occurred and there were inconsistencies between the findings
made that were so serious as to necessitate a new trial.

APPEAL from a judgment of the Court of Appeal for
Ontario affirming a judgment of Moorhouse J. Appeal
allowed, Abbott J. dissenting.

W. B. Williston, Q.C., for the plaintiffs, appellants.

J. J. Robinette, Q.C., and E. J. R. Wright, Q.C., for the
defendant Quigley, respondent.

W. 8. Gray, for the defendants G. Bruce and Arrow
Transit Lines Limited, respondents.

TaE CHIEF JUsTICE:—Since I consider that there should
be a new trial, I refrain from discussing the evidence. Not-
withstanding the findings as to credibility made by the
trial judge and confirmed by the Court of Appeal, there
was testimony by disinterested witnesses, to which,
apparently, consideration was not given. Although Quigley
changed his evidence at the trial, his testimony on examina-
tion for discovery may be treated as an admission that, at
the date of the examination, he understood that what he
then swore to had actually occurred at the time of the
accident. Although the action was dismissed on the basis
that the plaintiffs had failed to meet the usual onus, the
counterclaim by Quigley was allowed.

Under all the circumstances the trial of the action was so
unsatisfactory that a new trial should be held. The costs
of the action and appeals will be disposed of by the judge
presiding at the new trial.

The judgment of Locke, Cartwright and Fauteux JJ. was
delivered by '

CARTWRIGHT J.:—This is an appeal from a judgment of
the Court of Appeal for Ontario, dismissing an appeal from
a judgment of Moorhouse J. whereby the appellants’ action
was dismissed and judgment was given in favour of the
respondent Quigley on his counterclaim against the appel-
lant Roy O’Connor for $10,223 without costs.
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As I have reached the conclusion that there must be a
new trial, I propose to refer to the evidence only so far as
is necessary to indicate my reasons for so deciding.

The action arose out of an accident which occurred on
May 9, 1954, at about 12.10 a.m. on no. 2 highway a few
miles west of the city of London. The highway runs east
and west. The paved surface is 30 feet wide consisting of
a middle strip of asphalt 20 feet in width with a 5-foot
cement strip on either side of the asphalt. At the place
where the accident occurred a solid double line divides the
east- and west-bound traffic-lanes for a distance of slightly
more than 113 feet. Proceeding east from this area there
is a down-grade approximately 600 feet long. Three vehicles
were involved in the accident, a Ford car owned and driven
by the appellant Roy O’Connor in which his wife, the
appellant Norma O’Connor, was a passenger, a Pontiac car
owned and driven by the respondent Quigley and a tractor-
trailer transport owned by the respondent Arrow Transit
Lines Limited and driven by the respondent Bruce.

The O’Connor car and the transport were travelling west
and the Quigley car was travelling east. The O’Connor car
had followed the transport from the city of London and
passed it a very short time prior to the collisions, which
were between the front of the O’Connor car and the front
of the Quigley car and between the front of the transport
and the rear of the O’Connor car.

The conflicting theories as to how the collisions occurred
were briefly as follows. For Quigley it was contended that
he was driving at all relevant times in the lane for east-
bound traffic and that the collision between his car and that
of O’Connor took place to the south of the centre-line of
the highway. For O’Connor it was submitted that the
transport was at all times travelling in the lane for west-
bound traffic, that O’Connor having completely passed it
was proceeding westerly in the lane for west-bound traffic
a short distance ahead of the transport when Quigley’s car
without warning turned to the north of the centre-line and
that this action on Quigley’s part was the sole cause of the
collisions. The theory of the respondents Bruce and Arrow
Transit Lines Limited was substantially the same as that
of O’Connor.
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The learned trial judge placed no credence in the testi- 1998

mony of Quigley, O’Connor or Bruce, and was of opinion 0’(3:31;;«03

that he must find the facts from the independent testimony v,

of four witnesses and from the marks on the road which QgtI%LlEY

some of them described and which were indicated in photo- ——
graphs filed as exhibits. These four witnesses were Haight CartwrightJ.
and Haines, police officers who made an investigation after .
the accident and described the marks on the pavement and

the position of the vehicles, and Waterworth and Shortt

who were in a motor car driven by the former which was

following the O’Connor car, saw it pass the transport and

were following a short distance behind the transport when

the collisions occurred.

The learned trial judge was of opinion (i) that the appel-
lants had not satisfied the onus of proving that the Quigley
car was driven to the north of the centre-line of the high-
way, and (i1) that the collision between the transport and
the O’Connor car occurred before the collision between the
O’Connor car and the Quigley car. His reasons continue as
follows:

Now we turn to the statement of defence of the defendant Quigley.
They allege that the plaintiff Roy O’Connor was negligent in that:

(a) He failed to keep a proper lookout.

There is certainly evidence of this fact again from the independent
witnesses altogether apart from the parties.
(b) He was driving at an excessive rate of speed.
(¢) In failing to have his motor vehicle under proper control.
(d) In operating his motor vehicle on the wrong side of the highway.
(e) In passing the motor vehicle of the defendant Arrow Transit
Lines Limited at a time when the motor vehicle of the defendant
Robert James Quigley was approaching so closely as to render
a collision inevitable.

(f) In driving on Highway No. 2 at approximately midnight of
May 8th, 1954, without lighted headlights.

Now, in respect to all of these allegations there is evidence which
the ‘Court can and does accept. When we look at the situation as to
who created the emergency, O’Connor was unquestionsbly primarily
responsible and Bruce had mno opportunity to avoid the accident.

Since the Court has found that the transport truck struck O’Connor
first it is not possible to say that Quigley was negligent. It is true the
mark from the Quigley vehicle commenced at the centre line of the
road. The Court has given anxious consideration as to whether this was
sufficient to conclude that Quigley was on the north half of the road.
That the Court has not been able to do.

In the result the action is dismissed. The defendant Quigley is
entitled to succeed on his counterclaim . . .
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As the learned trial judge had expressly discredited
Quigley and the one of his passengers who gave evidence
I can find nothing in the record to establish any of these
items of negligence except item (f) as to which the evidence
shows that O’Connor was turning his lights off and on,
apparently as a signal to the driver of the transport that he
intended to pass. The evidence of Shortt and Waterworth
indicates that O’Connor completed the manoeuvre of pass-
ing the transport some hundreds of feet to the east of the
scene of the accident and the marks on the road indicate
that the O’Connor car was well to the north of the centre-
line of the road when struck in the rear by the transport.
The evidence of Bruce is to the same effect. Bruce’s explana-
tion of running into the rear of the O’Connor car was that
the Quigley car came across the centre-line of the highway
into the path of the O’Connor car. If this evidence is
rejected, as it has been by the learned trial judge, it leaves
Bruce without an explanation and I am unable to appreciate
how, if the theory that the Quigley car was driven to the
north of the centre-line of the highway be discarded, Bruce
can escape being found negligent. This difficulty is not
dealt with in the reasons of the Court of Appeal. In that
Court neither counsel for the appellants nor counsel for
Quigley asked for a finding that Bruce was negligent but
this does not remove the inconsistency between rejecting
the theory of Bruce and O’Connor and absolving Bruce from
blame.

I am unable to find in the reasons of either Court below
a reconciliation between the position of the mark on the
pavement which they took to have been made by the rim
of the left front wheel of the Quigley car and the finding
that at the instant of collision between that car and the
O’Connor car the former was not at least partly to the
north of the centre-line of the highway.

We were pressed with the argument that the question of
negligence or no negligence is one of fact and that in the
case at bar there are concurrent findings which we ought not
to disturb; but, in my view, the Courts below have failed
to make clear findings as to how and where the collisions
occurred and there are inconsistencies between the findings
which have been made which are so serious as to necessitate
a new trial.
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For the above reasons I would allow the appeal, set aside 5),5_,8
the judgments below and direct a new trial. The costs of 0'Conxor
the former trial and of the appeals should be disposed of by 2%
the judge presiding at the new trial. Qg;‘gf‘f

Assorr J. (dissenting) :—This appeal turns upon ques- '
tions of fact and these are fully set forth in the judgments
below.

‘Cartwright J.

I have read the evidence with care and in my opinion
there was evidence upon which both Courts below could
find as they have done (1) that the Arrow transport truck
struck the O’Connor vehicle before the latter collided with
the Quigley vehicle; (2) that at all relevant times the
Quigley vehicle was travelling on its own side of the road
and (3) that the accident was caused by the negligence of
O’Connor.

Appellant has failed to satisfy me that the Court below
was wrong in reaching the conclusion which it did and I
would, therefore, dismiss the appeal with costs.

New trial ordered, ArsorT J. dissenting.

Solicitors for the plaintiffs, appellants: Thompson &
Brown, London.

Solicitors for the defendant Quigley, respondent: Wright
& Poole, Lendon.

Solicitors for the defendants Bruce and Arrow Transit

Lines Limited, respondents: Borden, Elliot, Kelley, Palmer
& Sankey, Toronto.

MICHAEL PEREPELYTZ (Plaintiff) ....APPELLANT; 1957
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THE DEPARTMENT OF HIGH- g

WAYS FOR THE PROVINCE OF RESPONDENT. —
ONTARIO (Defendant) ..........

ON APPEAL FROM THE COURT OF APPEAL FOR ONTARIO

Crown—Actions against—Proper style of cause—Special statutory
provisions—The Highway Improvement Act, RS.0. 19560, ¢. 166, s.
87—Binding effect on Crown—The Inilerpretation Act, R.S.0. 1950,
c. 184, s. 11.

*PreseNT: Kerwin (C.J. and Taschereau, Rand, Locke and Cart-
wright JJ.
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Highways—Liability of “Department” for non-repair of the King’s
Highway—Proper style of cause for action—Amendment—The
Highway Improvement Act, R.8.0. 1950, c. 166, s. 87.

Section 87 of The Highway Improvement Act, which provides for a
cause of action arising out of non-repair of the King’s Highway,
refers throughout to the liability of, and an action against, “the
Department”. Subsection (8), providing that in an action under the
section “against the Department” the defendant may be described
in the style ordinarily used for the Crown in the right of the Province,
is merely permissive and does not have the effect that a writ in
which the defendant is described merely as “the Department of
Highways for the Province of Ontario” is an absolute nullity. If,
therefore, an action is brought within the time prescribed by s.
87(4) with the defendamt so described, there can be no objection
to the making of an order after the expiration of that time permitting
the amendment of the style of cause by substituting “Her Majesty
the Queen in the Right of the Province of Ontario, Represented by
the Minister of Highways for the Province of Ontario” as the
description of the defendant, although such an amendment is not
necessary.

The Highway Improvement Act clearly provides that the Crown is
bound by its provisions and there is, therefore, no room for the
application of the rule embodied in s. 11 of the Ontario Interpretation
Act.

APPEAL by the plaintiff from a judgment of the
Court of Appeal for Ontario!, setting aside an order of
McDonald J. of the District Court of the Distriet of
Algoma, amending the style of cause. Appeal*allowed.

W. B. Williston, Q.C., for the plaintiff, appellant.
K. D. Finlayson, for the defendant, respondent.

The judgment of Kerwin C.J. and Taschereau, Locke and
Cartwright JJ. was delivered by

Twe Cuier Justice:—This is an appeal by the plaintiff
from a judgment of the Court of Appeal for Ontario® setting
aside an order of a Distriet Court Judge which contained the

following paragraphs:

1.Ir 1s OrpErep that the style of cause herein be amended by
striking out the words “The Department of Highways for the Province
of Ontario” and substituting therefor the words “Her Majesty the Queen
in the Right of the Province of Ontario, Represented by the Minister
of Highways for the Province of Ontario”.

2. ANp 1T 15 FurTHER ORDERED that the Writ of Summons herein
as so amended be re-served on the proper person on behalf of the said
Plaintiff.

1719561 O.R. 553, 4 D.I.R. (2d) 8 (sub nom. Perepelytz v. The Town-

ship of Korah et al.).
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3. AND It 18 FURTHER ORDERED that such amendment and re-service
shall not be taken as prejudicing the position of the Plaintiff insofar as
compliance with the pertinent Sections of Sec. 87 of The Highway
Improvement Act being R.S.0. 1950 Chap. 166 is concerned.

4. Anp 17 18 FURTHER ORpERED that the costs of this Motion be costs
in the cause.

The writ of summons was issued September 6, 1955,
claiming damages said to have been caused July 8, 1955, by
the non-repair of a highway. Apparently there was some
doubt as to whether that highway was a township road or
a King’s Highway and, therefore, the defendants were the
Municipal Corporation of the Township of Korah and the
Department of Highways for the Province of Ontario. We
are concerned only with the latter. On September 7, 1955,
the plaintiff’s solicitor sent the Minister of Highways the
writ and a copy and asked that the Department’s solicitors
accept service and sign the undertaking to appear, endorsed
on the original. This letter was not answered until Septem-
ber 17, when the solicitors acting for the Department
returned the original writ without signing the undertaking,
but stating “we are proceeding to enter an Appearance
thereto”. Such appearance was entered September 27 in
the name of the Department. On November 24, 1955, the
solicitors for the Department wrote the following letter to
the plaintiff’s solicitor:

Will you please deliver your Statement of Claim.

We do not know by what right the Plaintiff sues “The Department
of Highways for the Province of Ontario”. We know of no right on
the part of anyone to sue a Government Department.

On December 1, 1955, the plaintiff’s solicitor wrote the
solicitors for the Department, referring to various sections
of The Highway Improvement Act, R.S.0. 1950, c. 166, and
stating that, while he considered the action was properly
constituted, he preferred to use the style of cause suggested
in the Act and enclosed a consent to be signed by the
solicitors for the Department that this should be done.
Upon this consent being refused, an application was made
by the plaintiff to the District Court Judge, who made the
order referred to, and it was this order which was set aside
by the Court of Appeal!, F. G. MacKay J.A. dissenting.

It was argued by the plaintiff in the Court of Appeal that
the order of the District Court Judge was an interlocutory
order from which there was no appeal and that Court was

1119561 O.R. 553, 4 D.L.R. (2d) 8.
51478-6—3%
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unanimous in rejecting that contention. Leave was granted
by the Court of Appeal to appeal from its judgment, but,
in order to avoid any difficulty that might arise, in view of
the terms of s. 38 of the Supreme Court Act, R.S.C. 1952,
c. 259, this Court upon the opening of the appeal, with the
consent of counsel for the respondent, granted leave to
appeal under s. 41 of the Supreme Court Act, as amended
by 1956, c. 48, s. 3.

Under the provisions of subs. (4) of s. 87 of The Highway
Improvement Act, such an action as this is barred unless
commenced within three months of the time of the occur-
rence. In view of the correspondence set about above, it
would be unfortunate if that were the result, but, with
respect, I must say there is no question in my mind that
paras. 1 and 4 of the Distriet Court Judge’s Order should
be affirmed.

Before dealing with s. 87 it is advisable to set out ss. 64
and 65:

64. (1) The Lieutenant-Governor in Council, upon the recommenda-
tion of the Minister, may designate any highway or a system of public
highways throughout Ontario to be laid out, acquired, constructed,
assumed, repaired, relocated, deviated, widened and maintained by the
Minister as the Xing’s Highway.

(2) Every highway heretofore or hereafter constructed, designated
and assumed in accordance with this section shall be known as “the
King’s Highway”.

65. The King’s Highway and all property acquired by Ontario under
this Act shall be vested in His Majesty and shall be under the control
of the Department.

The relevant parts of s. 87 read as follows (the italics

are mine) :

(1) Every portion of the King’s Highway shall be maintained and
kept in repair by the Department . . .. ..

(2) In case of default by the Department to keep any portion of the
King’s Highway in repair, the Department shall be liable for all damages
sustained by any person. by reason of the default, and the amount
recoverable by any person by reason of the default may be agreed upon
with the Department before or after the commencement of any action
for the recovery of the damages.

(3) No action shall be brought against the Department for the
recovery of damages caused by the presence or absence or insufficiency
of any wall, fence, guard rail, railing or barrier or caused by or on
account of any construction, obstruction or erection or any situation,
arrangement or disposition of any earth, rock, tree or other material or
thing adjacent to or in, along or upon the highway lands or any part
thereof not within the travelled portion of the highway.
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(4) No action shall be brought for the recovery of damages
occasioned by such default, whether the want of repair was the result
of nonfeasance or misfeasance, after the expiration of three months from
the time when the damages were sustained.

(5) No action shall be brought for the recovery of the damages
mentioned in subsection 2, unless notice in writing of the claim and of
the injury complained of has been served upon or sent by registered post
to the Department within ten days after the happening of the injury.

(6) The failure to give or the insufficiency of the motice shall not
be a bar to the action, if the court or judge before whom the action is
tried is of the opinion that there is reasonable excuse for the want or
insufficiency of the notice and that the Depariment was not thereby
prejudiced in its defence.

(7) All damages and costs recovered under this section and any
amount payable as the result of an agreement in settlement of any
claim for damages which has been approved of by counsel in writing
shall be payable in the same manner as wn the case of a judgment
recovered against the Crown in any other action.

(8) In any action under this section against the Department, the
defendant may be described as “His Majesty the King in right of the
Province of Ontario, represented by the Minister of Highways for the
Province of Ontario”, and it shall not be necessary to proceed by petition
of right or to procure the fiat of the Lieutenant-Governor or the consent
of the :Attorney-General before commencing the action but every such
action may be instituted and carried on and judgment may be given
thereon in the same manner as in an action brought by a subject of
His Majesty against another subject.

There is no doubt as to the general rules discussed in the
reasons for judgment of the majority of the Court of
Appeal. In substance they are embodied in s. 11 of The

Interpretation Act, R.S.0. 1950, ¢c. 184:

11. No Act shall affect the rights of His Majesty, His Heirs or
Suceessors, unless it is expressly stated therein that His Majesty shall
be bound thereby.

However, as stated by the Judicial Committee in Nisbet
Shipping Co. Ltd. v. The Queen', this section has no
relevance to a statute which expressly enacts that the rights
of the Crown shall be affected.

In the present case The Highway Improvement Act
clearly so provides. If the road in question is a King's
Highway under the earlier sections, then subs. (1) of s. 87
enacts that it shall be kept in repair by “the Department”,
1.e., the Department of Highways. By subs. (2), in case of
default, “the Department shall be liable for all damages”.

1019551 1 W.L.R. 1031, {19551 3 All ER. 161, [1955]1 4 D.LR. 1,
73 CR.T.C. 32.
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1958 By subs. (3) no action is to be brought “against the Depart-

PERE;ELYTZ ment” under certain circumstances. By subs. (5) notice of
Deer.or & claim and injury is to be “served upon or sent by
%ﬁﬁgﬁs registered post to the Department within ten days after
Kerwm . the happening of the injury”, but by subs. (6) the failure to
do so “shall not be a bar to the action” in specified events,
including one that “the Department was not thereby
prejudiced in its defence”. By subs. (7) all damages and
costs recovered under 8. 87 and any amount payable as the
result of a settlement “shall be payable in the same manner
as in the case of a judgment recovered against the Crown in
any other action”. Subsection (8) is merely permissive as to
the manner in which the defendant may be deseribed. Upon
congideration of its terms, read together with the preceding
subsections, it is clear that “may” is not to be read as

“must”.

The right of action given by the Act is against the Crown
in the right of the Province of Ontario, but in the provisions
of the Act, quoted above, which confer the right of action
the term consistently used to deseribe the Crown in the
right of the Province is “the Department”. When the appel-
lant in his writ named as one of the defendants “The
Department of Highways for the Province of Ontario” it is
clear that he intended to designate the entity deseribed in
8. 87 by the words “the Department”, that is, the Crown in
the right of the Province. He cannot I think be criticized
for using to describe the Crown the very words repeatedly
used by the Legislature for that purpose. In my opinion,
the amendment ordered by the learned Distriet Court Judge
was not necessary to the valid constitution of the action but
there can be no objection to paras. 1 and 4 of his order.

The appeal should be allowed with costs throughout and
the order of the District Court Judge restored, subject to
the omission of paras. 2 and 3.

Ranp J.:—The effect of the several statutory references
to the “Department of Highways”, in respect of duties and
the created liability toward an injured person, is to permit
an action to be brought against the Crown designated by
that expression as a name. Any other construction would
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be little short of a statutory snare for the practitioner. The
permission to bring the proceeding in the name of Her
Majesty does not exclude that but is to be taken as furnish-
ing an additional mode.

I would, therefore, allow the appeal and restore the order
of the District Court Judge as proposed by the Chief
Justice.

Appeal allowed with costs.

Solicitor for the plaintiff, appellant: 1. A. Vannine,
Sault Ste. Marie.

Solicitors for the defendant, respondent: Kingsmill, Mills,
Price & Fleming, Toronto.

JOHN MEDUK (Defendant) AND } .
BESSIE MEDUK (Plaintiff) ... APPELLANTS;
AND
JOHN SOJA anp ALICE SOJA f
(Defendants) ..........cccvu... } RESPONDENTS'

ON APPEAL FROM THE SUPREME COURT OF ALBERTA,
APPELLATE DIVISION

Dower—Rights of husband under The Dower Act—Absence of consent to
sale of wife’s homestead—Estoppel—The Dower Act, R.S.A. 1955, c. 90,
8s. 2(b)(%), 8(1), 6.

B.M., a married woman, was the registered owner of a house and lot in
Edmonton, which was her homestead within the meaning of The Dower
Act. She accepted an offer in writing to purchase the property ‘“upon
execution by the Vendor of necessary conveyances and formal docu-
ments required”. B.M.s husband, J.M., did not consent in writing
to the making of the agreement. He was asked by the agent, in the
presence of the prospective purchasers, whether he would sign the
agreement and said he would not since the property belonged to his
wife and she could do what she pleased with it.

Held: The agreement was not enforceable by the purchasers and they must
deliver up possession of the property to B.M., who, however, must
return the deposit paid by them. Apart from the procedural errors in
the Courts below, fully set out in the reasons for judgment, the effect
of 8. 3(1) of The Dower Act was that without J.M.’s consent in writing
B.M.s acceptance of the offer was ineffective to form a contract.
Even if the doctrine of estoppel could be invoked in the circumstances,
there was nothing in the evidence to support an estoppel by matter

*Present: Taschereau, Rand, Locke, Cartwright and Abbott JJ.
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in pais. 15 Halsbury, 3rd ed,, s. 338, p. 169, quoted with approval. It
was not suggested in argument that the purchasers understood, from
anything that was said or done by B.M. or J.M,, that the property in
question was not & homestead, and the conduct of J.M. and B.M., taken
either separately or collectively, could not amount to & representation
that in fact J.M. had consented in writing to the sale; indsed the
evidence of both purchasers made it clear that they had moved into
the property knowing that he had not done so. A transaction expressly
forbidden by statute was not rendered valid by the circumstance that
the parties to it were all ignorant of the statutory prohibition. The
evidence of the purchasers, even if accepted in toto, furnished no
ground for extinguishing the dower rights of J.M. which, under the
combined effect of ss. 2(b) (1) and 3(1) of the Act, included the right
to prevent a disposition of the homestead by withholding his written
consent.

APPEAL from a judgment of the Supreme Court of
Alberta, Appellate Division, dismissing an appeal from a
judgment of Primrose J. Appeal allowed.

J. W. K. Shortreed and R. L. Brower, for the appellants.
W. G. Morrow, Q.C., for the respondents.

The judgment of the Court was delivered by

CarTwriGHT J.:—This is an appeal from a judgment
of the Appellate Division of the Supreme Court of Alberta
dismissing an appeal from a judgment of Primrose J.,
whereby the claim of the appellant Bessie Meduk for pos-
session of a property known as no. 10521-83rd Street in the
city of Edmonton was dismissed and the respondents were
granted specific performance of an agreement for the sale
to them of the said property.

To make clear the questions raised for decision it is
necessary to state with some particularity not only the facts
but also the procedure followed in the Courts below.

In his reasons the learned trial judge did not set out his
findings of fact in detail, but stated that he did not believe
the evidence of the appellants and that where there was
any conflict he accepted the evidence of the respondents.
Consequently in stating the relevant facts I shall give the
version of the respondents where it differs from that of the
appellants.

The appellants are husband and wife. At all relevant
times the appellant Bessie Meduk was the registered owner
of no. 10521-83rd Street, which, it is conceded, was her
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homestead within the meaning of that term as defined in
The Dower Act, 1948 (Alta.), e. 7 (now R.S.A. 1955, c. 90),
hereinafter referred to as “the Act”.

The respondents made an offer in writing, dated June 14,
1955, to purchase the property in question for $7,700 pay-
able in cash “upon execution by the Vendor of necessary
conveyances and formal documents required”, possession
to be given on June 17, 1955, and adjustments to be made
as of that date. On June 15, 1955, a written acceptance of
the offer was sigried by Bessie Meduk. The offer and accept-
ance were on a printed form headed “Offer to Purchase and
Interim Agreement”, on the back of which was printed a
form headed “Consent of Spouse” in the wording of Form A
in the schedule to the Act. The name of the appellant
John Meduk was not filled in on this form and it is com-
mon ground that he did not sign it and that he did not at
any time consent in writing to the making of the agreement
for sale.

Bessie Meduk signed the acceptance at the home of the
respondents both of whom were present as were also John
Meduk and a real estate agent, Chmelyk. Before she signed
there was some discussion and the respondents agreed to
pay $2 for a clothes-line and to let the Meduks have one-
half of the produce of the garden of the property in
question. After signing Bessie Meduk handed the key to
John Soja and said that the respondents could move in at
any time. Chmelyk asked John Meduk to sign and his
evidence as to what occurred is as follows:

On examination-in-chief

Q. Now, you asked Mr. Meduk to sign? A. Yes, I did.

Q. Did he give you any answer, or did he sign? A. He said it is not
his property. That is his wife’s property and she can do whatever she
pleases.

On cross-examination:

Q. Did you know that The Dower Act had to be complied with on
the disposition of property? A. Yes sir.

Q. Why was not the dower affidavit taken? A. It was not taken,
because usually they do the balance of the papers in the office.

Q. Did you ask Mr. Meduk to sign the interim agreement? Did you
ever ask him to sign it? A. Well, I mean, I did not ask him the second
time.

Q. Did you ask him to sign it? A. No, I did not, because it was
not his property so I did not ask him to sign it.

Q. When you gave the document to his wife to sign, she signed it?
A. Right.
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1958 Q. Did you then say to Mr. Meduk, “Will you sign this document?”’
MEDUE A. T asked him if he wanted to sign it, and he said, “Well, it is not my
et al. property, so I do not have to sign it.”
v.
Et";‘l* * Alice Soja did not testify at the trial but her evidence on
— _examination for discovery, put in as part of the case of the
Cartwright J.

—— appellant Bessie Meduk, reads, on this point, as follows;

Q. I am showing you an interim agreement marked Exhibit “A”, Is
that your signature on the agreement? A. That’s right.

Q. Mrs. Soja, could you tell us, were you present when your husband
signed this? A. I was present.

Q. Were you there when Mrs. Meduk signed this agreement? A. I was.

Q. Was Mr. Meduk present? A. He was.

Q. Did he sign the agreement? A. No.

Q. Did anyone ask him to sign the agreement? A. Yes.

Q. Who asked him? A. The agent.

Q. What did he say? A. He just asked him to sign it and he said he
wasn’t going to.

~

John Soja’s evidence on this point is as follows:
On examination-in-chief:
Q. And did Mr. Meduk sign? A. No, he never sign.

Q. Did he give any explanation of why he did not sign? Did you
hear him give any explanation? A. I hear what he said. He said “I do
not have to sign.”

Q. What did you think he said? A. He says “It is not necessary to
sign it” because it is not his property. He said it is his wife’s property.

On cross-examination:

Q. When Mrs. Meduk signed that paper, did her husband sign it?
A. Her husband never signed.

Q. He refused to sign it? A. He said it is not necessary. It is no my
property,

The respondents moved into the property in question on
the night of June 15, 1955, and are still residing there. About
a week after they had moved John Meduk gave to John Soja
the key to a shed at the back of the property in question and
also gave him some blinds which were in the shed. John
Soja testified that some time after this John Meduk came
to him and said: “We had better leave that deal off, he says,
till listing expired. He says we are going to make this deal
between ourselves.” This proposal was not elaborated.
Soja consulted a lawyer as to whether he could “make that
kind of a deal” and did not agree to it. Subsequently,
“about July 20, 1955”, undated notices in writing signed by
Bessie Meduk were delivered to each of the respondents,
requiring them to quit and deliver up possession of the
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property in question on August 1, 1955; these notices were 1958
accompanied by letters dated July 19, 1955, addressed to Mebux
each of the respondents. The letter addressed to John Soja  “2%
read as follows: Sosa

et al.
On the 15th day of June, A.D. 1955, you and Alice Soja signed an .

Interim Agreement whereby you accepted my offer to sell the premises Cartwright J.
legally described as Lot 5, Block 50, Forest Heights Subdivision, Plan 3829 —
H.W. and municipally desecribed as 10521-83rd Street.

The Purchase price of $7,700 was to have been paid in cash., More
than a month has elapsed and payment has not as yet been made.

This is therefore to inform you that my offer to sell is hereby with-
drawn and that the said Interim Agreement is hereby rescinded and
cancelled.

Yours truly,
(Sgd.) Mrs. Bessie Meduk
ce to Morrow & Morrow
Barristers & Solicitors
Edmonton, Alberta.

The letter addressed to Alice Soja was the same except that
for the words “you and Alice Soja’” in the opening sentence
the words “you and John Soja” were substituted.

At the opening of the trial a letter from the solicitors for
the respondents to the solicitors for the appellants was filed;
it reads as follows:

Further to your letter of July 28th this will confirm our arrangement,
firstly, that our clients admit that the formal tender of the full cash balance
under their agreement was not made until two days after receipt of your
client’s notice purporting to cancel the agreement, and, secondly, that you
admit that two days following service of the notice above formal tender
was made by our clients.

On September 30, 1955, the appellant Bessie Meduk
commenced proceedings by way of originating notice,
directed to both of the respondents, claiming an order for
possession and damages. On October 13, 1955, Egbert J.
made an order directing the trial of an issue to determine
the rights of the parties in and to possession and ownership
of the property in question. By arrangement between the
solicitors for the parties pleadings were delivered, Bessie
Meduk being plaintiff and John Soja and Alice Soja
defendants.

In the statement of claim, Bessie Meduk alleged that
the respondents had improperly taken possession of the
property in question on June 15, 1955, and in spite of
repeated demands refused to deliver up possession. The =
prayer for relief claimed possession and damages.
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1958 The respondents delivered a statement of defence and
l\gllg;li counterclaim setting out the agreement of June 15, 1955,
».  their readiness and willingness to perform the same and

esf "1 claiming “Specific performance of the said agreement for

Carbwright jsale and an Order directing that they are entitled to a
—  conveyance covering the title to the said property.”

Bessie Meduk delivered a reply and defence to ecounter-

claim, para. 2 of which is as follows:
2. The Plaintiff states that on or about the 14th or 15th day of June,
A.D. 1955, an Interim Agreement was executed whereby the Defendants
offered to purchase the property described in the Plaintiff’s Statement of
Claim, but that the provisions of the Dower Act of the Province of Alberta,
were not complied with and that the Plaintiff’s husband, in the presence
of the Defendants, refused to sign the Dower Affidavit required by the

Act and still refuses to do so.

As a further defence to the counterclaim it was pleaded
that the respondents had been unable to make payment
in accordance with the terms of the agreement; but I
understood counsel for the appellants to state, on the
argument before us, that the defence that John Meduk
has never consented in writing to the agreement and refuses
to do so was the only one that need be considered.

The respondents delivered a reply to the defence to the
counterclaim, paras. 3 and 7 of which are as follows:

3. In further reply to paragraph 2 of the Defence to Counterclaim the
Defendants state that at all times material to making the Agreement
between the Plaintiff and the Defendants the Plaintiff’s husband indicated
a willingness to sign the Dower Affidavit if, in faet, signature by him was
required, and the Defendants state that this is no defence to the Counter-
claim of the Defendants.

7. The Defendants further state in reply to paragraphs 2, 3 and "4
and 5 of the Defence to Counterclaim that The Dower Act is no defence
to the present action and that the present Plaintiff has no right in law to
plead the said statute as a defence to the present Counterclaim by the
Defendants: and pleads estoppel.

At the commencement of the trial counsel for the re-
spondents asked leave to amend by adding at the end of
para. 7, quoted above, the words: “and pleads further
that the plaintiff is estopped from setting up this statute
as a defence.” Counsel for Bessie Meduk stated that he
‘had no objection and the amendment was allowed.
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In his reasons for judgment the learned trial judge said 1958

. e
n part: Mr;mlnz
.. . . etal.
Having considered the authorities cited by counsel, I hold that this .
was a voidable agreement and that the plaintiff is estopped from denying Sosa
the validity of the agreement in favor of the defendants, who are innocent et al.

purchasers. It would be inequitable to assist the plaintiff in avoiding .

. . Cartwright J.
specific performance of the agreement and her reliance on the Dower Act
was a patent attempt to escape liability.

The formal judgment directed specific performance and
concluded with the following paragraph:

It 18 miNaLLy ORDERED AND Apjupgep that failing delivery of a
registrable conveyance by the Plaintiff to the Defendants, the Defendants
may apply on two days’ notice to this Honourable Court for an order
cancelling the Plaintiff’s title to the lands covered by the aforesaid agree-
ment for sale in favor of the Defendants.

Bessie Meduk appealed. Her appeal was heard on May 8,
1957, and judgment was reserved. On May 10, 1957, the
Appellate Division made an order in the following terms:

It 15 mErEBY ORDERED that the husband of the plaintiff be added as
a party defendant and that a copy of this Order be served upon him by
the solicitor for the defendants.
Taar inasmuch as the vesting order was made without the husband being
a party, the vesting provisions of the judgment of Primrose J. shall be
stayed for thirty days after service of this Order to permit the husband to
launch appropriate proceedings to establish that the agreement should be
set aside because of the absence of his consent under The Dower Act. In
such proceedings the respondents shall be entitled to plead inter alia that
the husband is estopped by his conduct of setting up his claim to dower.
In the event such claim is not proceeded with by the husband, or is
resolved against him, the appeal stands dismissed. In the event of his
success in such proceedings, the present appeal shall be further spoken to.
The respondents shall have the costs of the trial and the costs of this
appeal may be spoken to after the question above set out has been
determined. -

On August 19, 1957, a formal judgment of the Appellate
Division was entered. In this for the first time the name
of John Meduk appears in the style of cause, in which he
is described as “JorEN MEDUK joined as a party defendant
by order of the Court appealed from [sic], Defendant”.
The judgment reads as follows:

Trais Is To Cerriry that the appeal of the above-named Appellant
from the Judgment of The Honourable Mr. Justice Neil Primrose, of the
Supreme Court of :Alberta, pronounced on the 10th day of Deeember, A.D.
1956, having come to be argued before this Honourable Court on the
8th day of May, A.D. 1957, whereupon and upon hearing Counsel as well
for the Appellant as for the Respondent, this Court was pleased to reserve

judgment until May 10th, 1957, whereupon, on May 10th, 1957, this Court
was pleased to grant an Order directing that the vesting provisions of the
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1958 adjudgment appealed from be stayed for thirty days after service of the

MEDUE said Order of May 10th, 1957, upon John Meduk, husband of the Plaintiff
et al. (Appellant) for the purpose of permitting the said John Meduk to launch

v. appropriate proceedings to establish that the agreement forming the subject
S;)J? matter of the lawsuit be set aside because of the absence of his consent
et al.

o under The Dower Act, failing the proceedings being taken by the said
Cartwright J.John Meduk or in the event the proceedings, if taken, be resolved against

—_— him, the appeal should stand dismissed, the said Order further providing
that the Respondent should have the cost of the trial in any event, the
cost of the appeal to be spoken to after the disposition of the above with
respect to John Meduk, whereupon following the service of a copy of the
aforesaid Order of May 10th, 1957, upon said John Meduk and the said
John Meduk being noted in default of any appearance on the 17th day of
June, A.D. 1957, whereupon this ‘Court was pleased to settle the question
of costs of the appeal on the 18th day of July, A.D. 1957;

It Was OnrpErep AND ApJupcED that the said appeal should be, and
the same was, dismissed with costs.

With respect, there appear to me to be grave objections
to the procedure followed in the Appellate Division.

As John Meduk had not consented in writing to the
making of the agreement of sale and had not given the
acknowledgment required by s. 6 of the Act, it was neces-
sary to enable the respondents to acquire a registered title
in fee simple to the property in question that they should
obtain an order vesting the title in them and extinguishing
not only the title of Bessie Meduk but also the dower
rights of John Meduk. The counterclaim amended simply
by adding the name of John Meduk as a defendant did not
disclose any cause of action against him. It is difficult to
see what proceedings John Meduk could appropriately take
in the circumstances. The order of May 10, 1957, does not
provide that he is to be served with the amended counter-
claim. It does not provide for any amendment of the
counterclaim to set out the grounds on which relief is
claimed as against him, unless the permission given to the
respondents to plead inter alia that he was estopped by
his conduet from setting up his claim to dower is to be
construed as an order permitting an amendment of the
counterclaim. The order appears to contemplate John
Meduk initiating proceedings of some sort, in defence to
which the respondents would be free to plead such matters
as they might choose including estoppel. The cases to
‘which counsel referred in which parties were added for the
first time in appellate Courts furnish no precedent for an
order such as was made in the case at bar, and I know
of none.
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However, I do not find it necessary to pursue this
question as, even on the assumption that the pleadings had
been amended so as to set up every claim for relief to
which it was argued before us that the respondents were
entitled, it is my opinion that on the evidence their claim
could not succeed.

The wording of the order of May 10, 1957~ ‘to permit
the husband to launch appropriate proceedings to establish
that the agreement should be set aside”—indicates that the
order was founded upon the erroneous assumption that
there was an agreement in existence. No doubt the
acceptance by Bessie Meduk of the respondents’ offer would
have formed a contract if the property had not been the
homestead, but, since it was so, the making of the agree-
ment by her without the consent in writing of her spouse
was expressly forbidden by s. 3(1) of the Act and unless
John Meduk did consent in writing, her acceptance was
ineffective to form a contract.

The submission of the respondents is that both Bessie
Meduk and John Meduk are estopped by reason of their
conduct from averring that John Meduk did not give the
required consent. For the purposes of this branch of the
matter I will assume, without deciding, that the doctrine
of estoppel could be invoked to render valid a transaction
which the Legislature has expressly forbidden, but even on
that assumption, it is my opionion that the submission of
the respondents fails.

The general rule as to estoppel by matter in pais is
satisfactorily stated in Halsbury’s Laws of England, 3rd
ed., vol. 15 (1956), s. 338, p. 169, as follows:

Where one has either by words or conduet made to another a repre-
sentation of fact, either with knowledge of its falsehood, or with the inten-
tion that it should be acted upon, or has so conducted himself that
another would, as a reasonable man, understand that a certain represen-
tation of fact was intended to be acted on, and that the other has acted
on the representation and thereby altered his position to his prejudice,
an estoppel arises against the party who made the representation, snd he
is not allowed to aver that the fact is otherwise than he represented it to be.

It was not suggested in argument that the respondents
understood from anything that was said or done by the
appellants that the property in question was not the home-
stead and there was no evidence sufficient to support such
an argument had it been made.
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It being admitted that the property in question was the
homestead, the fact which, unless the appellants are
estopped from averring it, is fatal to the respondents’ claim
is that John Meduk has never consented in writing to the
sale. It is argued that the conduct of John Meduk in
stating that it was not necesary for him to sign, in standing
by while Bessie Meduk gave the respondents permission
to move into the property, in handing the key to the shed
to John Soja, and in making the proposal as to “leaving
the deal off” until the listing expired, and the failure of
either Bessie Meduk or John Meduk to assert the dower
rights of the latter until the delivery of the defence to the
counterclaim, are circumstances sufficient to raise an
estoppel ; but, whether taken separately or collectively, they
do not amount to a representation that in fact John Meduk
had consented in writing to the sale, and indeed the
evidence of both John Soja and Alice Soja makes it clear
that they moved into the property knowing that he had
not done so.

The evidence is consistent with the view that all the
parties acted in ignorance of the provisions of the Act and
that on learning of them from her solicitors Bessie Meduk
set them up in the defence to the counterclaim, the first
occasion on which, as a matter of pleading, it became
necessary for her to do so. A transaction expressly
forbidden by statute is not rendered valid by the circum-
stance that the parties to it were all ignorant of the
statutory prohibition.

In my opinion, the evidence of the respondents, accepted
in toto, furnishes no ground for extinguishing the dower
rights of John Meduk which, under the combined effect of
s. 2(b)(1) and s. 3(1) of the Act, include the right to
prevent disposition of the homestead by withholding his
consent in writing. I eonclude that the appeal must
succeed.

Counsel for the appellants stated in answer to a question
from the bench that, in the event of the appeal succeeding,
their claim for damages would not be pressed. The
respondents are, in my opinion, entitled to the return of
their deposit.
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For the above reasons, I would allow the appeal, set 1958

e

aside the judgments below, and direct that judgment be M=roux
entered providing, (i) that the respondents deliver up %%
possession of the property in question to the appellant eStOZ?
Bessie Meduk, (ii) that the claim of the appellant Bessie )
Meduk for damages be dismissed without costs, (iii) that
the appellant Bessie Meduk repay to the respondents the
sum of $500, the amount of their deposit, without interest,
(iv) that the counterclaim be dismissed, and (v) that the
appellants recover from the respondents their costs
throughout.

Cartwright J.

Appeal allowed with costs throughout.

Solicitors for the plaintiff Bessie Meduk, appellant:
Shortreed, Shortreed & Stainton, Edmonton.

Solicitors for the defendant John Meduk, appellant:
Brower & Johnson, Edmonton.

Solicitors for the defendants John Soja and Alice Soja,
respondents: Morrow, Morrow & Reynolds, Edmonton.

E. A. BEATTY anp J. MACKIE } A
PPELLANTS

(Defendants) .................

AND 1957

DORIS M. KOZAK (Plaintiff) ........... RESPONDENT. *Oot.21,

22,23
ON APPEAL FROM THE COURT OF APPEAL FOR SASKATCHEWAN —_—

L 1958
False imprisonment—Special statutory definitions and lLmitations—The ——

Mental Hygiene Act, R.S.8. 1963, c. 809, ss. 15, 61, 64. Jan. 28

Mental diseases—Apprehension without warrant—Justification for acts of
police officers—W hether person “apparently” mentally il and behaving
in disorderly manner—Bona fide belief—The Mental Hygiene Act,
RS8S8. 1953, c. 309, ss. 2(8), (11), (14), 16, 61, 64.

The plaintiff was apprehended by two police officers in purported
compliance with s. 15 of The Mental Hygiene Act. She was kept in
custody and subsequently sent to a mental hospital, from which she
was discharged after 44 days. She brought an action claiming, inter
alia, damages for false imprisonment, from the deputy chief constable
who had directed her apprehension, and a police matron who %took
part in the arrest. The defendants pleaded the provisions of the

: statute, and particularly ss. 15, 61 and 64.

Held (Rand J. dissenting) : Both defendants were liable in damages.

Per Kerwin CJ.: To justify the apprehension of a person without warrant
under s. 15 of the Act, two conditions must be satisfied: (1) the
person must be “apparently” mentally ill or mentally defective, as

*PreseNT: Kerwin C.J. and Rand, Locke, Cartwright and Abbott JJ.
51478-6—4
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defined in the statute, and (2) he must be conducting himself in a
manner which, in a normal person, would be disorderly. Whether
or not it could be said that it was apparent to the appellants that
the plaintiff was mentally ill, it was clear on the evidence that
she was not acting in a disorderly manner at the time of her
apprehension, since she was at her own office going about her business.
It was true that s. 61 of the Act barred an action against a person
acting under the authority of s. 15, but only if that person had acted
in good faith and with reasonable care. It might be said, in this
case, that the defendants had acted in good faith but it could not
be said, on the evidence, that they had acted with reasonable care.
Section 61 was, therefore, inapplicable.

Per Locke, Cartwright and Abbott JJ.: The apprehension of the plaintiff

without a warrant was not authorized under s. 15, which envisaged,
as a condition of its application, something in the nature of an
emergency. This being the case, it could not be said that the acts
of the defendants were “done under the authority of” or “done in
pursuance of” s. 15, even if those words were interpreted as
equivalent to “intended to be done under the authority of” and
“done in intended pursuance of”. Lightwood, The Time Limit on
Actions, p. 393, quoted with approval. It was obvious that neither
of the defendants had a bona fide belief in facts which, if they had
existed, would have afforded a justification under s. 15, nor was there
anything on which they could reasonably found the belief that in
fact the conditions preseribed by that section existed. Therefore
neither s. 61 nor s. 64 of the Act afforded any defence to the
defendants.

Per Rand J., dissenting: Section 61 of the Act was of the widest scope

in the justification it furnished and expressly mentioned acts domne
under s. 15; its application: should not be limited to acts that were
justified under that section. Considering the object of the statute,
the extent to which lay persons might become involved, and the
safeguards mentioned, the restricted interpretation given by the Courts
below to s. 64 failed to take into account the basic principle underlying
the special conditions of bringing action. Section 64 accordingly
applied to bar the action because of the lapse of time before its
institution.

APPEAL from a judgment of the Court of Appeal for

Saskatchewan®, reversing a judgment of Doiron J.2 Appeal
dismissed, Rand J. dissenting,.

J. E. MacDermid, Q.C., for the defendants, appellants.
Walter Tucker, Q.C., and (Miss) Shirley J. Tucker, for

the respondent.

Tar Ca1EF JUsTickE:—The appellant Mackie was deputy

chief constable of Saskatoon and the appellant Mrs. Beatty
was a police matron. On June 16, 1953, two Saskatoon

1(1957), 20 W.W.R. 497, 7 D.L.R. (2d) 88, 118 C.C.C. 72.
2(1955), 17 W.W.R. 166.
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police officers, whose names the respondent was unable to
obtain, accompanied by Mrs. Beatty, took the respondent
from her office in Saskatoon to the psychiatric ward of the
Saskatoon Hospital where she was examined by two doc-
tors on June 17 and 18 and then transferred to the Pro-
vincial Mental Hospital in North Battleford. There she
was examined by two experts in mental illness and received
treatment, but at the end of 44 days she was discharged.
Two actions brought by the respondent were tried together
by Doiron J. and dismissed!. We are not concerned with
the other action, but only with the present one and that as
against the two appellants for damages for false arrest.

The Court of Appeal for Saskatchewan? allowed the
plaintiff’s appeal and directed judgment to be entered
against Mackie for $1,000 and against Mrs. Beatty for $100.
The five members of that Court were in agreement as to
Mackie, but McNiven J.A. would have dismissed the action
against Mrs. Beatty. There can be no question as to the
lLiability of Mackie, as admittedly he directed the arrest of
the respondent, unless he is saved by the provisions of The
Mental Hygiene Act, 1950 (Sask.), ¢. 74 (now R.S.S. 1953,
c. 309). While Mrs. Beatty was attached as matron to
the Royal Canadian Mounted Police, she admitted in her
examination for discovery, put in at the trial, that from
time to time and on June 16, 1953, she was employed by
the Saskatoon police. She knew that the respondent was
to be ‘“‘picked up”; she accompanied the officers who identi-
fied themselves as such to the respondent, and I agree with
the majority of the Court of Appeal that what she did was
sufficient to make her a party to the arrest and therefore
liable in damages unless she also is protected under the
statute.

Section 2 of that Act contains the following definitions:

8. “institution” includes a mental hospital and a school for mental
defectives; '

11. “mental defective” or “mentally defective person” means a person
in whom there is a condition of arrested or incomplete development of
mind whether arising from inherent causes or induced by disease or
injury, and who requires care, supervision and control for his own pro-
tection or welfare or for the protection of others;

1(1955), 17 W.W.R. 166.

2(1957), 20 W.W.R. 497, 7 D.L.R. (2d) 88, 118 C.C.C. 72.
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14. “mentally ill person” means a person other than a mental defective
who is suffering from such a disorder of mind that he requires care,
supervision and control for his own protection or welfare or for the
protection of others; \

Section 11 provides for admission to an institution in various
ways, such as by the certificates of two physicians or on the
warrant of the Lieutenant Governor in Council. Section 15
then provides an alternative method of apprehension:

15. Any person, apparently mentally ill or mentally defective and
conducting himself in a manner which in a normal person would be
disorderly, may be apprehended without warrant by any constable or

peace officer and detained until the question of his mental condition is
determined under section 12.
Sections 61 and 64 enact:

61 [as amended by 1951, c. 74, s. 5]. No person who lays an infor-
mation under this Aect, or who signs a certificate or does any act to cause
a certificate to be signed under the provisions of section 12 or 44, or
who otherwise acts under the authority of section 12, 15 or 44 or who
commits any person to safe custody upon the ground that such person
is mentally ill or mentally defective or who signs or carries out or does
any act with a view to signing or carrying out an order purporting to
be an order for the removal of any person to an institution, shall be liable
to civil proceedings whether on the ground of want of jurisdiction or
on any other ground if the person so acting has acted in good faith and
with reasonable care.

64. All actions, prosecutions and other proceedings against any person
for anything done or omitted to be done in pursuance of this Act shall
be commenced within six months after the act or omission complained of
has been committed, and not affterwards.

Under s. 15 two things are required before a person may be
apprehended without warrant:

(1) Such person must be apparently mentally ill or
mentally defective; and

(2) He must be conducting himself in a manner which
in a normal person would be disorderly.

Whether or not it could be said that it was apparent to the
appellants that the respondent was mentally ill, the evi-
dence is clear that she was not acting in a disorderly manner
as she was at her own office going about her business.

It is quite true that s. 61, when applicable, performs its
function so as to bar an action against a person who acts
under the authority of s. 15, whether on the ground of want
of jurisdiction or on any other ground; but only if such
person has acted (1) in good faith and (2) with reasonable
care. It is difficult to envisage how “want of jurisdiction”
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could apply to the appellants in the circumstances of this
case, but, however that may be, I find it impossible to say
that, even if they acted in good faith, they also acted with
reasonable care.

The evidence is detailed elsewhere. There is no doubt
that Mackie had received complaints from time to time
from the respondent’s sister, Mrs. McWilliams, and the
latter’s husband, to the effect that the respondent was
annoying them and others and undoubtedly these two told
Mackie that they considered her mentally ill. It is beyond
question that she had been drinking, but it is also clear that
during the eight or nine days preceding June 16, 1953, there
was no evidence that she had acted in a disorderly manner.
The evidence that Mrs. McWilliams went to see the police
magistrate, who took her to see Mackie and pointed out to
him s. 15 and told Mackie that he did not need a warrant,
does not justify the stringent action of attempting to
proceed under the provisions of that section when the
respondent was not disorderly in any sense on June 16, 1953,
and had not been for some time. Nor does the fact that
Mr. McWilliams furnished Mackie on June 13, 1953, with
his own affidavit that in his opinion the respondent was
mentally i1l and was conducting herself in a manner which
in a normal person would be disorderly bring the appellants
within the protection of s. 61. The appellants did not act
with reasonable care. ‘ J

Section 64 may be compared with s. 2 of The Public
Officers’ Protection Act, R.S.S. 1953, c. 17, the relevant part
of which reads as follows:

2. (1) No action, prosecution, or other proceeding shall lie or be
instituted against any person for an act done in pursuance or execution
or intended execution of any statute, or of any public duty or authority,
or in respect of any alleged neglect or default in the execution of any
such statute, duty or authority, unless it is commenced . . ..

This wording follows s. 1 of The Public Authorities Protec-
tion Act, 1893 (Imp.), c. 61, and is the same as correspond-
ing provisions in some of the other Provinces of Canada.
For the reasons stated at p. 392 of Lightwood’s The Time
Limit on Actions (1909), I agree that the fuller form on
which the words of the 1893 Act are based is no more
efficacious than the original short form “in pursuance of the
Act”, as that was interpreted by the Courts. Many of the
cases cited by counsel for the appellants and which, we
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were advised, were not brought to the attention of the

Courts below, are referred to in the text-book and, after a

consideration of all of them, I agree with the author’s con-
clusion, at p. 393, that:

The necessary check upon the defendant’s assumption of statutory
power was finally found in the requirement that he should have a bona
fide belief in facts which, if they had existed, would have afforded a
justification under the statute.

In the present case I find it impossible to say that the
appellants thought for a moment that the respondent was

. acting in a manner which in a normal person would be dis-

orderly. On the contrary, they knew that at least that
prerequisite for the application of s. 15 did not exist and
therefore there was not any belief in facts which, if they
had existed, would have afforded a justification.

Although possibly it might have been argued that the
$100 awarded against Mrs. Beatty was part of the $1,000
awarded against Mackie, no such question was raised and
therefore nothing is said about it. The appeal should be
dismissed with costs, including the costs of the motion for ,
leave to appeal.

Ranbp J. (dissenting) :—This appeal hinges on the applica-
tion to the facts of s. 64 of The Mental Hygiene Act of
Saskatchewan, now R.S.S. 1953, ¢. 309:

All actions, prosecutions and other proceedings against any person
for anything done or omitted to be done in pursuance of this Act shall
be commenced within #ix months after the act or omission complained
of hag been committed, and not afterwards.

The action was brought for false imprisonment arising
out of the following circumstances: The respondent was
apprehended and taken to a hospital for examination by
the appellants, members of the police force of Saskatoon,
purporting to act under the provisions of s. 15 of the Act:

Any person, apparently mentally ill or mentally defective and con-
ducting himself in a manner which in a normal person would be disorderly,
may be apprehended without warrant by any constable or peace officer
and detained until the question of his mental condition is determined
under section 12.

They were acting in good faith and believed on reasonable
grounds that the respondent was a person mentally ill who
had been leading a life of recurrent disorderliness. The infor-
mation on which they acted was furnished by the respond-
ent’s sister who had made a complaint to a magistrate and
with the magistrate had gone to police headquarters. On the
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discussion there the magistrate gave his opinion that on
the facts s. 15 authorized the officers to proceed to appre-
hend her. After a delay of three or four days, awaiting an
available room in the hospital, she was taken and kept there
for about 40 days and then discharged. In the opinion of
the superintendent, on admittance she was suffering from
mental illness aggravated by alcoholic indulgence, and on
discharge she was a border-line case in which the risks of
giving her liberty were about in balance with the con-
siderations in favour of freedom, a situation which called for
her release. The evidence clearly established a pattern of
behaviour extending over a period of eight or nine months
exhibiting itself in bouts of excessive drinking, disorderly
conduct seriously disturbing neighbours in nearby apart-
ments, making annoying use of the telephone, and threats
of injury to herself and her brother-in-law. The officers
believed that they were authorized to take her into custody
by s. 15, that in acting as they did they were exercising
power vested in them by that section.

At the trial Doiron J. held that the section did authorize
what was done. On appeal the language was interpreted
as applying only to occasions on which a peace officer should
come upon a person apparently mentally ill and then and
there acting in a disorderly manner. On that view it was
held that the apprehension was not made “in pursuance of
this Aet”; and that s. 61, which provides justification for
acts done “under the authority of section . .. 15”, did not
apply. The action was maintained for damages of $1,000
against Mackie and $100 against Beatty, and the question
is whether the Court was right in holding that s. 64 could
not be invoked.

The scope of the expressions “in pursuance of”’, “pursuant
t0”, “in the execution of”’, and others of like import, in each
case with the qualification of the word “intended”—all of
which are now to be treated as having the same signification
—has been the subject of a great deal of judicial effort to
reach a rule that would fit all cases; but as is virtually
inevitable in such pursuits, that object has proved to be
illusory. In a series of decisions in the early years of the
19th century the interpretation tended to put the good
faith of the public authority in acting in his official capacity
as the test; then the “reasonableness” of that faith became
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a question; and this was followed by modifications based
upon mistake in matters of fact as well as in those of law.
A reference to a number of them seems desirable.

In Morgan v. Palmer', a fee was exacted by a mayor
from a publican upon renewing his licence. In an action
to recover the amount back it was held that as no fee was
legally collectable the taking could not be said to have been
done under colour of authority, and the defendant was not
entitled to notice of action. Three years later Cook v.
Leonard et al.? applied the same test. Bayley J. used this
language:

[The words] extend to all acts done bona fide which may reasonably
be supposed to be done in pursuance of the Act. But where thers is no

colour for supposing that the act done is authorized, then notice of
action is not necessary.

Wright v. Wales® followed. There it was held that a per-
son spreading beach and shingle by order of the magistrates
but not doing malicious injury, was not liable to arrest; but
as he had exhibited no warrant for what he was doing, the
defendant as a reeve of the parish and in charge of the land
could not be said to have had no colour for supposing he
ought to arrest him. In the language of Park J., “if he
made a mistake when he had reason to suppose he was act-
ing in pursuance of the statute, he was entitled to the
protection given”. In Hopkins v. Crowe*, where a son of
the owner of a horse that had been ill-used gave the party
in charge, whereas the statute enabled only the owner to
do that, clearly exeluding the son, the latter was held not
entitled to notice. In Rudd v. Scott®, an owner of a house
had given in charge the plaintiff, employed by a tenant to
execute repairs, for pulling down and stealing part of the
materials of the house; and in the language of Tindal C.J.
the Court could not say that the course pursued by the
owner was so wide of the mark that he could not have been
acting bona fide in the belief that the statute justified it.
These were followed by Read v. Coker®, in which the

1(1824), 2 B. & C. 729, 107 ER. 554.
2(1827), 6 B. & C. 851, 108 E.R. 481.
8(1829), 5 Bing. 336, 130 E.R. 1090.

4(1836), 4 Ad. & El 774, 111 ER. 974.

5(1841), 2 Scott, N.R. 631.
6(1853), 13 C.B. 850, 138 ER. 1437.
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defendant, being entitled to give into custody a person
found committing the offence, was held entitled to notice if
“he bona fide believed that he was acting in pursuance of
the statute”, though, as in the present case, the plaintiff
was taken, not in the act of “committing” but some hours
afterwards. Maule J. used this language:

The case of Booth v. Clive [(1851), 10 C.B, 827] decides that a party
is entitled to notice of action provided he has acted bona fide in the
belief that he is pursuing the statute even though there may be no
reasonable foundation for such belief. Where the question is whether a
man has acted bona fide, the reasonableness of the ground of belief may
be fit to be considered . . .

But as Williams J. in Cann v. Clipperton® said:

It would be wild work if a party might give himself protection by
merely saying that he believed himself acting in pursuance of a statute. . . .
The case to which they [protecting clauses] refer must lie between a
mere foolish imagination and a perfect observance of the statute.

Hermann v. Seneschal?, lays down the test of a bona fide
belief in the existence of a state of fact which, had it
existed, would have justified the action taken. This, in
Roberts v. Orchard?, was extended to a belief by the defend-
ant that the plaintiff was “found committing”, as in Read
v. Coker, supra, the pertinency of which to the case before
us is obvious. In Heath v. Brewer*, a cab proprietor,
instead of summoning one of his drivers under the statute,
defaced the latter’s licence by writing on it that he had
been dismissed for damaging the eab and bringing home no
money. Erle C.J. remarked: “The defendant could not
honestly believe that he was a magistrate, or that he could
be justified in acting as judge in his own case.”

The test of Hermann v. Seneschal will meet many if not
most of the cases arising, but, as the history of the rule
shows, we cannot rule out all mistakes in interpreting the
statute, and sooner or later special circumstances will be
met which, if injustice is to be avoided, will call for a
modification. That was exemplified in Burns v. Nowell®,
which held that it was sufficient if the person acting
believed that facts existed which in his honest and reason-
able belief would in law justify what he had done. There

1(1839), 10 Ad. & EL 582, 113 E.R. 221.
2(1862), 13 CB.NS. 392, 143 E.R. 156.
3(1863), 2 H. & C. 769, 159 E.R. 318.

4(1864), 15 C.B.N.S. 803, 143 E.R. 1000.
5(1880), 5 QB.D. 444.
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a naval officer seized a vessel, believing that an offence had
been committed under the Kidnapping Act of 1872, 35 & 36
Viet., e. 19. The statute authorized the detention of any
vessel “suspected upon reasonable grounds” of an offence.
The circumstances which the officer believed to exist did
not, assuming them to exist, amount to an offence, although
it was his belief that they would. In the language of
Baggallay L.J., at p. 451:

. . . an officer should be considered to have had reasonable grounds for
suspicion, if at the time of the seizure, he reasonably believed in the

existence of a state of circumstances which, in his honestly formed
opinion, amounted to. the commission of an offence under the Act.

This harks back to the earlier requirement of some colour
of belief that the act was authorized by the statute, as in
Hazeldine v. Grove. There the defendant, as police magis-
trate, in a matter brought before him over which he had
no jurisdiction, had disbelieved the evidence given by the
plaintiff as a witness and had detained him until after the
case was disposed of, as beyond his jurisdiction, when, with-
out a charge having been made, he informed the plaintiff
that he would be committed unless he found bail to appear
on a stated day. The bail was immediately furnished and
the plaintiff discharged. The statute under which the
defendant acted gave him authority to take preliminary
proceedings “on charges of misdemeanour” and, with no
charge before him, the proceedings were illegal. At p. 795
(E.R.) Lord Denman C.J., giving the judgment of the
Court, said:

That principle seems to be this: that, where the magistrate, with
some colour of reason, and boni fide, believes that he is acting in pursuance
of his lawful authority, he is entitled to protection, although he may
proceed illegally, or exceed his jurisdiction. Whether he acts with such
colour of reason, and bon4 fide, are questions for the jury .. ..

It is true that no direct charge or information had been laid before
the defendant when he first caused the plaintiff to be removed into
another room; and he may have exceeded his authority in so doing; but
there is ample ground for believing that he thought he might himself
institute the proceeding when the offence had been committed in his
presence; and all his subsequent conduct flowed from this. . . .

There was a fault in the commencement, which made the whole
proceedings illegal: but these statutory protections suppose an illegality,
so that there is no defence on the merits.

1(1842), 3 Q.B. 997, 114 E.R. 701.
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The importance of Burns v. Nowell lies in the recognition
that no hard and fast rule is sufficient, and that the circum-
stances must issue in a result that will reasonably execute
the policy underlying the protective provision. In G. Scam-
mell and Nephew, Limited v. Hurley et al.l, Serutton L.J.
says:

When defendants are found purporting to execute a statute, the
burden of proof in my opinion is on the plaintiffs to prove the existence
of the dishonest motives above described and the absence of any honest

desire to execute the statute, and such existence and absence should only
be found on strong and cogent evidence.

Here is an Act dealing with situations that not infre-
quently arise and in which the action to be taken calls
essentially and primarily for good faith and reasonable
grounds. Section 61 is of the widest scope in the justifica-
tion it furnishes when those conditions have been satisfied.
In it acts done under s. 15 are expressly mentioned but the
Court of Appeal has apparently limited its application to
those that are justified, for which the inclusion would seem
to be quite unnecessary. Considering the objects of the
statute, the extent to which lay persons may become
involved, and the safeguards mentioned, the restricted inter-
pretation given s. 64 fails to take into account the basic
principle underlying these special conditions of bringing
action; and we were told by Mr. MacDermid that none of
the authorities mentioned was brought to the Court’s
attention.

The special circumstance here is that s. 15, on its face, is
certainly not obvious in meaning, It was read by a magis-
trate to extend to apparent mental illness accompanied by
a record of past persistent disorderly conduect, and not to be
confined to those conditions as they appear to a peace
officer when about to take into custody. The same view
was taken by Doiron J., who thought the limitation urged
too narrow. When a statutory provision to be acted upon
by a peace officer lends itself to such an erroneous inter-
pretation, to require him to act at the risk of being
found to be wrong only after the question has been
deliberated on by a superior appeal tribunal would frustrate
the intended administration of the statute and would be
contrary to the principle of the rulings from the beginning.

1719291 1 K.B. 419 at 429.
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In Norris v. Smith', Williams J. says:

The question is, not whether the defendant and the trustees were
strictly justified by the provisions of the statute, but whether there was
a semblance of aecting under it.

In Selmes v. Judge et al.?, surveyors of highways illegally
demanding a highway rate under a repealed statute were
held to be entitled to notice. Blackburn J. said:

. .. it is clear that the defendants intended to act according to the
duties of their office as surveyors . .. it was the duty of the defendants
to collect highway rates, and they intended to act in pursuance of the
statute. . .

There was not a semblance of statutory authority for what
was done and, whether or not the ruling would be followed
to-day, it bears the authority of a great judge. It is signifi-
cant that in the Act before us s. 61 provides its justification
even when the ground of liability is a want of jurisdiction.

The circumstances here are in sharp distinetion from
those in Chaput v. Romain et al.? The reasons of Kellock J.
were relied upon by Mr. Tucker. But the offending act of
Chaput was presumably some common law offence for a
belief in the existence of which there was not a particle of
foundation; and the act of the officers in breaking up the
religious service with no justification or excuse was itself
an offence. There was no statute and no colour of acting
under their common law duty; every fact was known and
any other result would have left it to them to believe and
act upon any set of facts which they might imagine to con-
stitute an offence.

It should be emphasized that s. 64 assumes that the per-
sons entitled to its benefit have been guilty of an illegal act
for which they must answer, and the requirement is only
that proceedings against them be taken within a certain
period; and it is necessary to guard oneself against uncon-
sciously allowing this to become associated with the idea of
a justification for the act done, which it is not.

I would, therefore, allow the appeal and restore the judg-
ment at trial. Following the terms on which leave to appeal
was granted, the appellants must pay the party-and-party
costs of the application for leave and of the appeal in this
Court. For the reason that the responsible officials of the

1(1839), 10 Ad. & El 188, 113 ER. 72.

2(1871), L.R. 6 QB. 724.
319551 S.C.R. 834, 1 D.L.R. (2d) 241, 114 C.C.C. 170.
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City refused to disclose to the respondent the names of
those who were concerned in the apprehension there should
be no costs in either the Court of Appeal or the trial Court.

The judgment of Locke, Cartwright and Abbott JJ. was
delivered by '

CartwricHT J.:—This is an appeal, brought pursuant to
special leave granted by this Court, from a judgment of
the Court of Appeal for Saskatchewan?, allowing an appeal
from a judgment of Doiron J.? and directing that judgment
be entered in favour of the respondent against the appellant
Mackie for $1,000 damages and against the appellant
Beatty for $100.

While at the trial other parties and matters were before
the Court, we are now concerned only with the claim of
the respondent against the appellants for damages for false
imprisonment.

The relevant facts are set out in the reasons for judgment
in the Courts below and it is not necessary to repeat them
in detail.

The appellant Mackie was at all relevant times deputy
chief constable of the City of Saskatoon. On the morning
of June 16, 1953, two police officers, whose names are
unknown to the respondent but who were admittedly acting
on the instructions of the appellant Mackie, arrested the
respondent. They were accompanied by the appellant
Mrs. Beatty, who is also a police officer, and a question
arises as to whether she took part in the arrest. At the time
of the arrest the respondent was in her office in the city of
Saskatoon and behaving in a normal manner.

The appellant Mackie had from time to time received
complaints from the respondent’s sister and brother-in-law
to the effect that the respondent was drinking excessively,
was acting in a disorderly manner, was annoying them and
others by repeated telephone-calls and appeared to be
mentally ill. It is clear from the evidence, and is indeed
admitted, that the respondent had not acted in a disorderly
manner during the nine days preceding her arrest and was
not showing any signs of mental illness or defect at the time
she was apprehended.

1(1957), 20 W.W.R. 497, 7 D.L.R. (2d) 88, 118 C.C.C. 72.
2(1955), 17 W.W.R. 166.
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35_8‘ The defence of the appellants was based on the provisions
Bmrry of The Mental Hygiene Act, 1950 (Sask.), ¢. 74, as amended,

et,,'_'l' and particularly ss. 15, 61 and 64 which read as follows:
Kozax 15. Any person, apparently mentally ill or mentally defective and

Cart;i;;ht g conducting himself in & manner which in a normal person would be
—_— disorderly, may be apprehended without warrant by any constable or
peace officer and detained until the question of his mental condition is

determined under section 12.

61 [as amended by 1951, c. 74, s. 5]. No person who lays an informa-
tion under this Act, or who signs a certificate or does any act to cause a
certificate to be signed under the provision of section 12 or 44, or who
otherwise acts under the authority of section 12, 15 or 44 or who commits
any person to safe custody upon the ground that such person is mentally
ill or mentally defective or who signs or carries out or does any act
with a view to signing or carrying out an order purporting to be an
order for the removal of any person to an institution, shall be liable to
civil proceedings whether on the ground of want of jurisdiction or on
any other ground if the person so acting has acted in good faith and
with reasonable care.

64. All actions, prosecutions and other proceedings against any person
for anything done or omitted to be done in pursuance of this Act shall
be commenced within six months after the act or omission complained
of has been committed, and not afterwards.

/

It was argued, (i) that the arrest of the respondent was
authorized by s. 15, (ii) that if it was not authorized the
appellants were none the less acting under the authority of
s. 15 in good faith and with reasonable care, and so were
relieved from liability by s. 61, and (iii) that what they
did was done in pursuance of s. 15 and that the action was
barred by s. 64 as admittedly it was not commenced until
more than six months after the act complained of had been
committed.

As to the first of these arguments, for the reasons given
by Gordon J.A., concurred in on this point by all the other
members of the Court of Appeal, I agree with his construc-
tion of s. 15 and with his conclusion that its terms did not
authorize the apprehension of the respondent without a
warrant. I wish to add only a few brief observations as to
the meaning and apparent purpose of that section. Read,
as it must be, in the context of the whole Act, it appears to
me to envisage as the condition of its application some-
thing in the nature of an emergency. The Act contains
ample provision for the apprehension and admission to an
institution by due process of law of persons who are, or are
suspected of being, mentally ill or mentally defective; see,
for example, ss. 11, 12 and 17. Section 15, on the other
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hand, gives to any constable or peace officer the power to 198

apprehend and detain a person without warrant if two con- Brarry
ditions coexist. These are (i) that the person is apparently %
“mentally ilI” or “mentally defective”, each of which terms Kozax
by reason of cls. 11 and 14 of s. 2 denotes such a condi- CartwrightJ.
tion that the person requires care, supervision and control ——
for his own protection or welfare or for the protection of
others, and (i1) that the person is conducting himself in a
manner which in a normal person would be disorderly.
The coexistence of these conditions might well bring about
a situation in which any delay in placing the person con-
cerned under restraint would be fraught with danger. To
hold that a statutory provision which authorizes an inter-
ference with the liberty of the subject, provided two condi-
tions exist, could extend to a case in which neither exists
would be contrary to the well-established rule of construc-
tion referred to by Gordon J.A.
The second and third of the arguments mentioned above
may conveniently be dealt with together, as neither can
avail the appellants unless the arrest of the respondent can
be said to have been an act “done under the authority of”
or “in pursuance of”’ s. 15. For the purposes of this branch
of the matter I am prepared to accept Mr. MacDermid’s
submission that the words quoted are equivalent to
“intended to be done under the authority of” and “done in
intended pursuance of”. English statutory provisions
couched in similar terms have been dealt with in many
decisions. After examining a number of these and tracing
the development of the jurisprudence on the subject, the
learned author of Lightwood’s The Time Limit on Actions
(1909) says at p. 393:

The necessary check upon the defendant’s assumption of statutory
power was finally found in the requirement that he should have a bona
fide belief in faets which, if they had existed, would have afforded a
justification under the statute. This test, first formulated in Hermann v.
Seneschal (1862),13 C.B.N.S.392, was repeated in Roberts v. Orchard
(1863), 2 H. & C. 769, and was adopted as a practical solution of the
difficulty: see Heath v. Brewer (1864), 15 CB.N.SS803; Chambers wv.
Reid (1866), 13 L.T.703; Downing v. Capel (1867), LR.2 C.P461. After
an apparent reversion to the requirement of reasonable belief in Leete v.
Hart (1868), L.R. 3 C.P.322, the new test was re-affirmed by Willes, J.,
in Chamberlain v. King (1871), L.R. 6 C.P. 474; see also Qriffith v. Taylor
(1876), 2 CPD.194,C.A.; and it has not since been doubted.:
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1958 Tt is true that in Selmes v. Judge et al., Blackburn J. said
BEtAT'fY at p. 728:
el ak.

0. Neither in Hermann v. Seneschal nor in Roberts v. Orchard was it
Kozagk  decided that a defendant would not be entitled to notice of action, because

— he had been mistaken in the law . .
Cartwright J.

—  but in that case the defendants were public officers carry-
ing out a purpose authorized by statute and their error was
a failure to act strictly in accordance with the statute. The
statute did empower them to levy and collect a rate, and
the judgment of Blackburn J. proceeds on the view stated
by him, at pp. 727-8, as follows:

The only illegal act done by the defendants was to make an informal
rate; they proceeded to collect it, and received from the plaintiff the
amount assessed upon him; in these transactions it is clear that the
defendants intended to act acording to the duties of their office "as

surveyors, although they mistook the legal mode of carrying out their
intention.

In my opinion the passage from Lightwood quoted above
is a correct statement of the general rule and sets out the
test to be applied in the case at bar. Cases may arise in
which special circumstances complicate the application of
the rule and in which the statutory protection may extend
to a defendant who has proceeded partly on a bona fide mis-
take as to the facts and partly on an erroneous view of the
law; see, e.g., Cann v. Clipperton, infra; but I find it diffi-
cult to suppose a case in which a defendant who was per-
fectly acquainted with all the facts would be protected
merely because he entertained a mistaken opinion as to the
law, and I am satisfied that there is nothing in the facts
of the case at bar to remove it from the operation of the
general rule.

In Cann v. Clipperton?, a case to which my brother
Kellock referred with approval in Chaput v. Romain et al®,
the defendant had caused a policeman to arrest the appel-
lant on a charge of doing malicious injury to property con-
trary to 7 & 8 Geo. IV, c. 30; the arrest without warrant was
justified only if the party arrested was found committing
the offence; the jury decided that when taken into custody
the plaintiff was not found committing any offence against
the Act; it was argued for the plaintiff that the defendant,

1(1871), L.R. 6 Q.B. 724.

2(1839), 10 Ad. & El 582, 113 E.R. 221.
8[1955] S:C.R. 834 at 857-8, 1 D.L.R. (2d) 88, 118 C.C.C. 72.
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who was a solicitor, was acting under the mistaken view of
the law, that the situation was covered by another statute
under which the offender could be arrested without warrant
if he had actually committed the offence although he was

1958
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not found committing it, and that therefore the defendantCartwrightJ.

was not entitled to notice of action. In giving judgment
Lord Denman C.J. said at p. 588:

The defendant seems not merely to have had that impression which
was suggested, as to the law, but to have thought that the mischief
was actually going on at the time. Else I am unwilling to say that, if a
party acts bona fide as in execution of a statute, he is justified at all
events, merely because he thinks he is doing what the statute authorises,
if he has not some ground in reason to connect his own act with the
statutory provision. The doctrine attributed to Bayley J. goes too far.
But here the defendant might reasonably think that, in point of fact,
the circumstances were those to which the protection of stat. 7 & 8 G. 4
c. 30 s. 41 attaches. The rule for a nonsuit must therefore be absolute.

The reference to the doctrine attributed to Bayley J.
appears to be to the judgment of that learned judge in Cook
v. Leonard et al', and particularly the following passage,
at pp. 355-6: -

These cases fall within the general rule applicable to this subject,
viz. that where an Act of Parliament requires notice before action brought
in respect of any thing done in pursuance or in execution of its provisions,
those latter words are not confined to acts done strictly in pursuance of
the Act of Parliament, but extend to all acts done bona fide which may
reasonably be supposed to be done in pursuance of the Act. But where
there is no colour for supposing that the act done is authorized, then
notice of action is not necessary.

In Burns v. Nowell?, the officer who seized the schooner
“Aurora” knew of facts (i.e., that she was carrying native
labourers of the South Sea Islands not being part of the
crew and had no licence to do so) which would have been a
good cause for her arrest but for the circumstance, which
appears to have been unknown to him at the time of seizure
that she had sailed prior to the date of the Kidnapping Act,
1872, ¢. 19, coming into force. Baggallay L.J., who
delivered the unanimous judgment of the Court, appears to
have accepted the general rule to which I have referred
above but to have regarded the case as an exception to it.
This is indicated by the following passage in his reasons at
pp. 450-1:

It has been contended by Mr. Wills, on behalf of the plaintiff, that

an officer detaining or seizing a vessel, cannot properly be considered
either as having reasonable grounds to suspect that an offence has been

1(1827), 10 B. & C. 351, 108 E.R. 481.
2(1880), 5 QB.D. 444,
51478-6—5
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committed, or as acting in pursuance of the Act, unless he believes in
the existence of facts which if they did actually exist, would be sufficient
to establish the commission of the offence; and, in support of this
contention he has referred to decisions and dicta in cases in which notice
of intended sction having been required by law to be given to persons
sought to be made responsible for having exceeded their powers,
questions have arisen as to the circumstances under which such persons
are entitled to notice.

We are, however, unable to accede to the argument based upon the
supposed suthority of these cases. We do not doubt their value as
guides for the decision of cases of a similar character, but the words,
which we have now to interpref, are contained in a statute of a very
special character, and their true meaning can only be arrived at by &
consideration of the general scope of the statute and of the circumstdnces
under which, and the purposes for which, it was avowedly passed. To
adopt the limited construction, contended for by Mr. Wills, would render
the Act almost a dead letter; the practical effect of so doing would be
to make the justification of the officer depend, in almost every case,
upon the offence having been in fact committed; and he would con-
sequently have to discharge his duty at the risk of being held responsible
in damages, should he make a mistake in applying a newly made law
to a state of facts, believed or suspected by him to exist, but as to the
existence of which he can, speaking generally, have but very slight means
of informing himself.

If the test set out in the passage from Lightwood, quoted
above, be applied in the case at bar it is obvious that neither
of the appellants had a bona fide belief, or any belief, in
facts which if they had existed would have afforded a justi-
fication under s. 15, for arresting the respondent without a
warrant. The facts were simple and obvious. It cannot,
on the evidence, be suggested that the respondent either
appeared to be mentally ill or was conducting herself in
a disorderly manner at the time of her arrest. The most
favourable way in which, on the evidence, the case can be
put for the appellant Mackie is that he gave the order for
the arrest in the honest belief that the conditions prescribed
by s. 15 had in fact coexisted at a time not less than nine
days prior to the day of the arrest, and under the mistaken
impression that that circurastance empowered him to pro-
ceed under s. 15. His conduct was no mere mistake in the
legal mode of carrying out a statutory duty; rather it was,
as Gordon J.A. points out, a violation of the common law
rights of the respondent without statutory authority.

If the test suggested by Lord Denman, in the passage
quoted above from Cann v. Clipperton, is applied, it is my
view that there was nothing upon which the appellants
could reasonably found the belief that, in point of fact, the
conditions prescribed by s. 15 existed.
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Even if “the doctrine attributed to Bayley J.”, which 198
Lord Denman regarded as going too far in favour of the Bearry
defendant, were adopted as the proper test it would not %
avail the appellants since there was, in my opinion, no Kozax
colour for supposing the arrest to be authorized and no CartwrightJ.
reasonable ground for thinking that s. 15 gave the appel- ~——

lants the authority which they used.

The submission of the appellants on the points now under
consideration, if accepted, would bring about the result that,
provided he is acting honestly and with no improper motive,
a defendant who arrests a person without a warrant should
be regarded as intending to act under the authority, or in
pursuance, of a section which empowers him so to act only
if two conditions coexist, although he is fully aware that
in fact neither condition exists. In my opinion the mere
statement of such a proposition is sufficient to refute it.

I conclude that neither s. 61 nor s. 64 affords a defence
to the appellants.

There remains the question whether the appellant Beatty
took any part in the arrest of the respondent. In my opinion
her evidence given on discovery and put in at the trial as
part of the respondent’s case shows that she and the other
two police officers acted together in carrying out the orders
of the appellant Mackie to arrest the respondent, and that
from the time of her apprehension until she was handed
over to the authorities at the hospital the respondent was
in the joint custody of the appellant Beatty and the other
two officers.

No question was raised as to the amount at which the
damages were assessed or as to the terms of the formal judg-
ment of the Court of Appeal.

I would dismiss the appeal with costs, including the costs
of the motion for leave to appeal.

Appeal dismissed with costs, RAND J. dissenting.

Solicitors for the defendants, appellants: Ferguson,
MacDermid & MacDermid, Saskatoon.

Solicitors for the plaintiff, respondent: Tucker & Simp-
son, Rosthern.

51478-6—5%
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ﬂ THE BOARD OF EDUCATION FOR THE TOWN-
*Nov.20,21  SHIP OF ETOBICOKE, THE METROPOLITAN
1958 SCHOOL BOARD, ano THE CORPORATION OF

Jon 28 THE TOWNSHIP OF ETOBICOKE ...APPELLANTS;

[R—

AND

HIGHBURY DEVELOPMENTS }

LIMITED .................. RusPONDENT.

ON APPEAL FROM THE COURT OF APPEAL FOR ONTARIO

Town planning—Powers and discretion of Minister and Municipal Board
—Draft plan in conformity with The Planning Act, 1956 (Ont.), c. 61,
8. 26(2), duly settled by Minister under s. 26(3)—Details of agreement
as to school sites—The Planning Act, s. 26(4), (9).

Although The Planning Act, 1955, gives a very wide diseretion to the Minis-
ter in respect of granting or withholding approval of a plan, that dis-
cretion must be exercised judicially and it is not a judicial exercise of
the discretion to impose upon the applicant, as a condition of the giving
of approval, an obligation the imposition of which is not authorized
by the Act. Subsections (4) and (9) of s. 26 of the Act do not have
the effect of giving an unfettered discretion to the Minister (or to the

» Ontario Municipal Board if the matter is referred to it under s. 29).
The provisions of the statute do not permit the Minister or the Board
to withhold approval of a draft plan which complies with all the pro-
visions of s. 26(2), and which has been duly settled by the Minister
pursuant to s. 26(3), on the sole ground that it is “premature” until
the applicant for approval has agreed to sell the school sites shown on
the plan to the school board at such price as the latter sees fit to fix.
The Township of Markham v. Langstaff Land Development Limited
et al, [1957] S.C.R. 336, distinguished.

Per Rand J.: The Planning Act contains no provisions as to compensation
to be paid for lands required for municipal purposes, except in the case
of roads. This clearly contemplates the use of the procedure elsewhere
established to determine compensation by arbitration.

APPEAL from a judgment of the Court of Appeal for
Ontario' affirming a decision of the Ontario Municipal
Board. Appeal dismissed.

J.J. Robinette, Q.C., for the Board of Education of Ftobi-
coke and the Metropolitan School Board, appellants.

D. R. Steele, for the Township of Etobicoke, appellant.
J.D. Arnup, Q.C., for the respondent.

*PreseNT: Kerwin CJ. and Taschereau, Rand, Locke and Cart-
wright JJ.

1719571 O.W.N. 198, 8 D.L.R. (2d) 694 (sub nom. Re Highbury Estates
and Highbury Developmenits Lid.).
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The judgment of Kerwin C.J. and Taschereau, Locke and
Cartwright JJ. was delivered by

CarrwricHT J.:—This is an appeal from an order of the
Court of Appeal for Ontario' made on March 15, 1957,
setting aside a decision of the Ontario Municipal Board
dated July 18, 1956.

The appeal to the Court of Appeal was brought pursuant
to an order of that Court, made under s. 98 of The Ontario
Municipal Board Act, R.S.0. 1950, c. 262, granting leave
to the respondent to appeal from the decision of the Board
on a question of law stated as follows:

As a matter of law did the Ontario Municipal Board err in the con-
struction which it placed on Section 26 of The Planning Act 19557

The following statement of the relevant facts is taken
with some slight modification from the reasons of Ayles-
worth J.A. who delivered the unanimous judgment of the
Court.

The respondent owns substantial parcels of land in the
township of Etobicoke. It prepared a draft plan of sub-
division of certain of these lands involving a total acreage
of slightly less than 200 acres and approximately 700 lots.
The usual and normal negotiations consequent upon sub-
division were carried on between the respondent, the Town-
ship and the Township Board of Education relevant to the
provision of municipal services, the location and sizes of
school sites, the dedication of highways and various other
matters. As a result the respondent agreed to dedicate to
the municipality 5 per cent. of its residential lands for
publie purposes, to install a trunk sewerage system to serve
its land and other lands in the township now owned by it
at a cost of $250,000, to install on the streets shown on the
draft plan various municipal services at a cost of $879,000,
and to set aside for school sites on its draft plan precisely
the lands agreed upon by the school board, aggregating
approximately 25 acres in area (12.77 per cent. of the area
- of the entire subdivision) and consisting of a high school
site of 12.1 acres, a senior public school site of 8.1 acres and
a public school site of 4.52 acres. The township council
on April 3, 1956, “released” part of the draft plan, that is
to say, the approximate easterly half of the lands delineated

1119571 O.W.N. 198, 8 D.L.R. (2d) 694 (sub nom. Re Highbury Estates
and Highbury Developments Litd.).
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on the plan including all of the school sites; “release” is the
term used by the council in its resolution approving of the
plan of subdivision, so far as it is concerned, before approval
of the Minister is sought. The reason that only part of the
plan was so ‘“released” and that therefore part only is
involved in the present appeal is that the lands covered by
the plan are bisected by the watershed of the Humber River
and the respondent had an agreement with the Township
for the “release” of all of its residential lands lying within
the watershed in consideration of the respondent agreeing
to service certain industrial lands in the township at its own
expense. The “release” by the council was made subject
to certain conditions, of which only the following is
relevant:

(1) Subject to the completion of arrangements with the Board of
Education for the Township with respect to three sites as shown on the
plan.

The board of education for the township and the respond-
ent reached no agreement as to the price to be paid by the
board for the aforesaid sechool sites. Involved in this ques-
tion of price is the question of allocation of the cost of
municipal services on the streets on which the school sites
are located, the respondent requesting that, as an element
of the value of the land agreed upon as school sites, the
board of education pay a pro rata share of the cost of such
services and the school board, on its part, taking the position
that all the cost of such services should be absorbed by the
respondent. In these circumstances, the Minister appears
to have indicated that his approval to the draft plan would
be conditional upon the respondent and the school board
resolving their differences as to the price to be paid for the
school sites and thereupon the respondent requested the
Minister to refer the matter of approval to the Ontario
Municipal Board. Since the provisions of s. 29 of T'he Plan-
ning Act, 1966 (Ont.), e. 61, required the Minister so to
refer the matter, the Ontario Municipal Board, pursuant to
such reference, heard the application on June 25, 1956. No
evidence was taken before the Board for the simple reason
that none of the facts were in dispute. ‘Counsel for all the
appellants urged the Board to withhold its approval,
advancing as the ground for such action by the Board, the
respondent’s failure to reach an agreement with the board
of education for the township as to the price to be paid for
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the school sites. Specifically they argued that the availabil-
ity of school facilities for the future inhabitants of the area
covered by the plan was a matter affecting “the convenience
and welfare” of such inhabitants within the meaning of
subs. (4) of s. 26 of The Planning Act, 1955, and, until it was
shown that such facilities would be available, a subdivision
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could be said to be “premature” within the meaning of CartwrightJ.

cl. (b) of the subsection. For the “school facilities” to be
available, it was said, the “school sites” must be available
and the sites could not be said to be “available” if the school
board could not pay for them. Aylesworth J.A.! set out as
sufficient to illustrate these submissions the two following
excerpts from the argument made at the hearing before the
Board:

Now, all the Board of Education in this ecase is asking is that the sub-
divider be asked to subsidize to some extent the Board of Education in
the acquisition of school sites and, in effect, in the supplying of school
facilities. We have not gone into the question of how far apart we were
—and I don’t think it is necessary that we do—but, in effect, the Board
of Education is asking Highbury Developments to give up a portion of
the profit which they will make out of this land once it is subdivided; and,
in effect, they are frankly asking to be subsidized in that respect. The
Board of Education is not in a position to pay the retail price for that
land.

It is recognized that area school boards are required, at the present
time, to pay for such school sites. Such payments should be however on
an equitable basis of land costs on the assumption that education is an
important public service comparable to the recognized responsibility of
subdividers to provide other public services, ie., road, water service,
sewers, ete., ete.

That these submissions were acceded to by the Ontario
Municipal Board is apparent from the Board’s decision,
which reads:

The Board is of the opinion that until the question of the acquisition
of the school site [sic] has been settled, the plan is premature and is,
therefore, not approved.

The question calling for determination is whether the
provisions of the statute permit the Minister or the Board
to withhold approval of a draft plan which complies with
all the provisions of s. 26(2) of The Planning Act, 1955, as
amended, hereinafter referred to as “the Aect”, and which
has been duly settled by the Minister pursuant to s. 26(3)
of the Act, on the sole ground that it is premature until the

1719571 O.W.N. at pp. 200-1.
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applicant for approval has agreed to sell the school sites
shown on the plan to the board of education at such price
as the latter sees fit to fix.

The reasons of Aylesworth J.A. make it clear that there
is nothing in the Act which expressly gives any such power.
It is, however, contended for the appellants that the general
words with which s. 26(4) opens:

In considering a draft plan of subdivision, regard shall be had, among

other matters, to the health, safety, convenience and welfare of the
future inhabitants and to the following: . . .

when read with s. 26(9):

Upon settlement of the draft plan, the Minister may give his approval
thereto, and may in his discretion withdraw his approval or change the
conditions of approval at any time prior to his approval of a final plan
for registration.

in effect give an unfettered discretion to the Minister or the
Board to give or withhold approval. I agree with Ayles-
worth J.A. that the discretion, wide though it is, must be
exercised judicially and that it is not a judicial exercise of
discretion to impose upon the applicant, as a condition of
the giving of approval, an obligation the imposition of
which is not authorized by the Act. I wish to adopt the
following passage from the reasons of the learned justice of
appeal: ‘

I must conclude that the Ontario Municipal Board is in error in the
construction it has placed on s. 26 and that its decision is without legal
foundation. I think the error in the decision proceeds from failure to
distinguish in the application of the Act between acquisition of school sites,
which is not dealt with, and adequdcy of school sites, which is, from a
misapplication of the term “premature” as applied in the Act to & “pro-
posed subdivision” and to a certain confusion of thought as between the
terms, school sites and school facilities, the latter of which also is not
within the purview of the Act. :

The Act directly affects the common law right of the individual freely
to subdivide his lands and sell lots therein and “the law is also well
established that common law rights are not held to have been taken away
or affected by a statute, . . . unless it is so expressed in clear language, or
must follow by necessary implication, and in such cases only to such an
extent as may be necessary to give effect to the intention of the Legislature
thus clearly manifested”” Grant J.A. in delivering the unanimous judg-
ment of the Court of Appeal in Re Stronach, 61 O.L.R. 636, at p. 640,
49 C.CC. 336, [19281 8 D.L.R. 216. If the Legislature intended, as I think
it did not, to compel an owner seeking to subdivide his lands to accept
a nominal or any price less than a fair price as established by arbitration,
if necessary, for his lands agreed upon as adequate for school sites, then

1119571 O.W.N. at p. 204.
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it has not said so either expressly or by necessary implication. For this
reason also I think the Ontario Municipal Board erred in the construction
which it placed on s. 26 of the Act.

Counsel for the appellants referred to the judgment of
this Court in The Township of Markham v. Langstaff Land
Development Limited et ol in which it was held that the
Ontario Municipal Board had jurisdiction to impose the
conditions set out in the order made by it in that case; but
those conditions related only to the taking of the necessary
steps to substitute the name of one Selkirk as applicant in
place of the name of a limited company controlled by him.
I am unable to find anything in the reasons delivered in that
case which assists the argument of the appellants in the
case at bar. '

I would dismiss the appeal with costs.

RaND J.:—1 agree that this appeal should be dismissed
with costs. Throughout The Planning Act, 1966 (Ont.),
¢. 61, there is a conspicuous avoidance of any dealing with
the amount of compensation for lands required for munie-
ipal purposes except in the case of roadways. That fact by
itself in the context of the statute establishes a considera-
tion restrictive of the exercise of diseretion by the Minister.
It is contemplated that for the taking of land, apart from
roadways, the procedure elsewhere provided of a semi-
judicial nature to determine compensation will take into
account all relevant circumstances. It seemed to be assumed
that the compensation for, say, the school site, would be
based upon the price at which the surrounding lots would
be sold. In that form, the statement fails to take into
account what that price might be were no school site
reserved. I mention this only to avoid any inference that
that question has been given any consideration.

Nor is there considered any analogy between the com-
pensation for a school site and the requirement of such
facilities as water, light, sewerage, ete.

Appeal dismissed with costs.

Solicitors for The Board of Education for the Township
of Etobicoke, appellant: McCarthy & McCarthy, Toronto.

1719571 8.C.R. 336, 7 D.L.R. (2d) 593.
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Solicitor for The Metropolitan School Board, appellant:

C. Frank Moore, Toronto.

Solicitors for the Corporation of The Township of Etobi-

coke, appellant: McMaster, Steele, Willoughby, McKinnon

Devewoe- & MacKenzie, Toronto.
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Solicitors for the respondent: Taylor, Joy, Baker &

Lawson, Toronto.

DISTRICT NO. 26, UNITED MINE

WORKERS OF AMERICA (De- APPELLANT;
fendant) ......... ... ... ........

AND

HAROLD McKINNON et al. (Plaintiffs) RESPONDENTS;

AND

DOMINION COAL COMPANY LIMITED (Defendant).

ON APPEAL FROM THE SUPREME COURT OF NOVA SCOTIA

Trade unions—Whether district president has power under consiitution

to extend life of collective agreement—=Subsequent ratification by
higher authority.

The articles of a trade union’s constitution which provide that its

district president has “full power to direet the workings of the
district organization” between sessions of the district executive board
and that “all general agreements shall be voted upon by the mem-
bers”, do not empower the district president to make a new collective
agreement embodying the provisions of a previous one or to make
an agreement extending the term of a previous one without a vote
being taken. No subsequent purported ratification by the district
executive board, the district convention, the international president
and the international convention, can wvalidate such proceedings
made by the district president. (Per Kerwin C.J. and Taschereau,
Cartwright and Fauteux JJ.; Rand J. conira.)

Labour law—Check-off clause in collective agreement—Ezxpiration of

agreement—Short term extension by president—Statutory extension—
Request by some employees to discontinue check-off—Injunction—
Trade Union Act, RS.NS. 1954, c. 295, ss. 18, 15(b), 67(3), (4).

By the terms of a collective agreement expiring on January 31, 1956, the

employer agreed to cheek off all dues, ete. from all employees, mem-~
bers of the union, and every employee undertook to maintain his
membership in the union and to submit to deduction of the dues,
ete., during the life of the agreement. In the fall of 1955, the union
and the employer commenced to bargain with a view to renewing

*PresENT: Kerwin C.J. and Taschereau, Rand, Cartwright and Fauteux JJ.
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the agreement. The negotiations foundered, and a conciliation board
recommended, on May 4, 1956, that the agreement should be renewed
on the same terms; this recommendation was rejected by a vote
of the members of the union. The district president and the employer
agreed on short term extensions of the expired agreement.

In November 1955, the plaintiffs revoked the check-off authorization they
had given the employer, and on May 11, 1956 (which was the day
on which the prohibition against the employer altering the terms or
conditions of the agreement expired pursuant to s. 15 of the Trade
Undon Act), the plaintiffs sued for the recovery of deductions made
from February 4 to May 5, 1956, and asked for an injunction
restraining the employer from making future deductions, ;

The trial judge dismissed the claim to recover the amounts already
deducted but granted the injunction, This judgment was affirmed
by the Court of Appeal. The union appealed to this Court as to the
injunction, and there was no cross-appeal by the plaintiffs as to the
deductions. .

Held (Rand J. dissenting) : The appeal should be dismissed. The plaintiffs
were entitled to an injuction restraining the employer from making
deductions from their wages after the prohibition enacted by s. 15
of the Act had ceased to be operative. The right of the employer to
make deductions was contained in the collective agreement, but after
May 11, 1956, the plaintiffs were no longer bound by it.

Per Cartwright J.: There was no term in the agreement permitting its
temporary extension, in the manner attempted in this case, and the
Court could not supply such a term by implication. Hamlyn & Co. v.
Wood & Co., 18911 2 QB. 488, applied.

Per Rand J., dissenting: The fair inference to be drawn from the
evidence respecting the holding of a district convention in June 1955
was that the district executive were directed to give notification to
reopen the agreement for negotiation. It must be assumed that the
possibility of negotiations prolonged beyond January 31 was then
contemplated. The mandate given the executive must be taken,
therefore, to embrace the power to effect the temporary continuance
of the agreement until an accord was reached. Such a power was
recognized by the implication of the articles of the constitution. It
followed that the agreement did not expire until at least
November 30, 1956, the last date to which it was extended.

APPEAL from a judgment of the Supreme Court of
Nova Scotia, in banco', affirming a judgment of MacDonald
J.2 Appeal dismissed, Rand J. dissenting.

D. MclInnes, Q.C., and J. H. Dickey, Q.C., for the
defendant union, appellant.

I. M. MacKewgan, Q.C., and E. G. DeMont, for the
plaintiffs, respondents.

1(1957), 40 M.P.R. 42, 8 D.L.R. (2d) 217.
2(1956), 5 D.L.R. (2d) 481.
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1958 W. H. Jost, Q.C., for the defendant Dominion Coal Com-

——

Unmep  pany Limited.
Mive

WX;‘IKEggA"’F The judgment of Kerwin C. J. and Taschereau and
DIST'U No.26 Fauteux JJ. was delivered by

MC&%‘;‘;.NW Trar CaHIEF JUsTicE:—This is an appeal by the defend-

— ant District No. 26, United Mine Workers of Ameriea,
against a judgment of the Supreme Court of Nova
Scotia n banco!, affirming that of MacDonald J.2, which
had dismissed the claim by the twelve individual plaintiffs-
respondents for $156, arrears of wages in part from
February 4, 1956, to May 5, 1956, but which had granted
an injunction restraining the other defendant, Dominion
Coal Company Limited, from paying over the sum of $1 per
week, or any other sum, from the wages of each of the
plaintiffs by way of check-off of union dues to or for the
benefit of the appellant. The cross-appeal of the
respondents to the Court in banco from that part of the
trial judgment disallowing their claim for $156 was dis-
missed and as no cross-appeal to this Court has been taken
by them we are not concerned with that issue, but only with
the injunction.

The respondents, together with about 350 others, worked
in the company’s repair and maintenance plant at Glace
Bay, and prior to the summer of 1955 they and their fellow-
employees were members of Local 4522 of the appellant.
The great majority of the company’s miners were, and
still are, members of other locals of the appellant. Section
1(d) of the Trade Union Act, R.S.N.S. 1954, ¢. 295, defines
“collective agreement” and, effective February 1, 1953,
such a collective agreement was entered into between the
company and the appellant, the relevant clauses of which
are:

No. 20. Check-off:

The Company agrees to check off all dues, fines and initiation fees
from all members of the United Mine Workers of America employed
in and around the collieries. The Company also agrees to check off for
assessments or levies for strictly U. M. W. purposes. Authority to make
such deductions shall be given to the Company by the President and
Secretary of District No. 26, United Mine Workers of America, such
authorities to state the purpose for which the assessment or levy is to
be made.

1(1957), 40 M.P.R. 42, 8 DLR. (2d) 217.
2(1956), 5 D.L.R. (2d) 481.
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No. 28. Maintenance of Membership:

Every employee who is a member of the U. M. W. of A. at the
effective date of the beginning of this Agreement, or who becomes a
member of the Union during the life of this Agreement, shall continue
to be a member, in good standing, of the Union during the life of the
Agreement provided he continues to be eligible to be a member, and
during the life of the Agreement shall have deducted from his wages all
dues, levies, fines and assessments in accordance with Clause 20 of this
Agreement.

No. 29. Term of Agreement and Provision for Renewal:

This Agreement is in effect from February 1st, 1953, and will continue
in full force and effect until January 31st, 1955, and from year to year
thereafter unless notification to re-open the Agreement is served by
either of the parties hereto, such notification to be served in writing not
later than October 1st in any year later than the year 1953, ..........

subject to a proviso which is not material.

In accordance with the provisions of this agreement
each of the respondents signed a check-off card authorizing
the company to deduct weekly from his wages the sum of
$1. In the summer of 1955, being dissatisfied with the
appellant as their bargaining agent, the respondents and
about 300 skilled artisans organized an independent union,
Central Auxiliary Workers’ Union, but attempts to have
the latter certified as bargaining agent failed.

Section 13 of the T'rade Union Act enacts:

13. Either party to a collective agreement whether entered into
before or after the commencement of this Act, may, within the period
of two months next preceding the date of expiry of the term of, or
preceding termination of the agreement, by notice, require the other
party to the agreement to commence collective bargaining with a view
to the renewal or revision of the agreement or conclusion of a new
collective agreement.

Pursuant thereto, in September 1955, a notification to
commence collective bargaining with a view to the renewal
or revision of the agreement or conclusion of a new
collective agreement was given by the appellant to the
company. In accordance with s. 15(a) of the Act repre-
sentatives of the company and the appellant commenced
to bargain collectively, but these negotiations proved
unavailing. On the application of the appellant a concilia-
tion board was appointed in accordance with the Act by the
Minister of Labour. The Board’s recommendation filed
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1958 with the Minister on May 4, 1956, was that the terms of
Unrreo  the old agreement should be inserted in a new one. In
WolIlNE  view of 5. 15(b) of the Act:

AMERTCS, (b) if a renewal or revision of the agreement or a new collective
DIST'UNO'% agreement has not been concluded before expiry of the term of, or
McKinnon termination of the agreement, the employer shall not without consent

et al. by or on behalf of the employees affected, decrease rates of wages, or
alter any other term or condition of employment in effect immediately
prior to such expiry or termination provided for in the agreement, until
a renewal or revision of the agreement or a new collective agreement has
been concluded or a conciliation board, appointed to endeavour to bring
about agreement, has reported to the Minister and seven days have
elapsed after the report has been received by the Minister, whichever
is earlier, or until the Minister has advised the employer that he has
decided not to appoint @ conciliation board.

Kerwin C.J.

the seven days mentioned expired May 11, 1956.

In the meantime, on November 29, 1955, each of the
respondents and about 328 others had filed with the com-
pany an “off-set card” signed by him revoking the authority
given by him to the company by the check-off card to
deduct from his wages and pay to Local 4522 of the appel-
lant any sums of money whatsoever as initiation fees or dues
or for any other purpose whatsoever. According to a state-
ment contained in each of these cards, it was given pursuant
to subss. (8) and (4) of s. 67 of the Trade Union Act.
Subsection (3) refers to the check-off card as an assignment
and subs. (4) provides:

(4) Unless the assignment is revoked in writing delivered to the
employer, the employer shall remit the dues deducted to the union or
organization named in the assigniment at least once each month, together
with a written statement of the names of the employees for whom the
deductions were made and the amount of each deduction.

Notwithstanding the “offset” cards the company continued
to deduct $1 weekly from the wages of each of the respond-
ents and to remit that sum to the appellant. Finally,
pursuant to art. XIX of the appellant’s constitution, the
following question was submitted on June 19, 1956, to the
members of the appellant: “Are you in favour of continua-
tion under the present agreement for the duration of the
agreement year” (i.e., January 31, 1957), and was answered
in the negative by a vote of 4417 to 1899.

Industrial peace between employer and employees, which
it is the aim of the Trade Union Act to maintain, is
important, but the above history of the disputes between
the appellant union on the one hand and the respondents
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and their adherents on the other indicates that difficulties
may arise, as in all fields of human relationships. So long
as no applicable law is infringed, labour unions and their
members are free to provide, by arrangement, for their
mutual rights and obligations. Those of the parties to
this appeal are governed by the constitution of the appel-
lant, s. 3(e) of art. VIII of which and art. XIX of which
provide:

Article VIII

3(c) Between sessions of the District Executive Board he [the
president] shall have full power to direct the workings of the District

organization and shall report his acts to the District Executive Board
for its approval.

Article XIX

1. All general agreements shall be voted upon by the members who
are parties to such general agreements, and no general agreements shall
be signed by the District Officers unless a majority of those voting
approve of same.

These are the terms upon which the respondents became
members of the union and, unless authority may be found
in the Trade Union Act or the collective agreement effective
February 1, 1953, between the company and the appellant,
justification for the actions shortly to be related must be
found in these articles. It is agreed that prior to October 1,
1955, a notice had been duly served on the company to
reopen the collective agreement and, therefore, by virtue
of ¢l. 29 thereof, as authorized by s. 13 of the Act, that
agreement would cease to be in force on and after
January 31, 1956, unless legally extended as a result of the
following. On or about January 24, 1956, the appellant,
through its president, and the company purported to extend
that agreement for a period of two months, i.e., until
March 31, 1956. Later, similar documents from time to
time purported to extend the agreement to April 30, 1956,
to June 30, 1956, to September 30, 1956, and to Novem-
ber 30, 1956.

I agree with Parker J.* that the phrase “the workings of
the District organization” in art. VIII of the appellant’s
constitution does not include the making of a new collec-
tive agreement embodying the provisions of the old one,
nor the making of an agreement extending the term of the
latter. I also agree with him that no purported ratification

1(1957), 40 M.P.R. 42, 8 D.L.R. (2d) 217.
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by the district executive board in May 1956, the district
convention in September 1956, the district executive board

Wogxzgs or 11 “September 1956, the international president, and the

AMERICA,
Disr. No.
v.
MCKINNON
et al.

Kerwin C.J.

international convention in October 1956, can validate pro-
ceedmgs not authorized by the appellant’s constitution.
That constitution governs officers of the union, as well as
the rank and file, and if, as I think, the former exceeded

the powers conferred upon them, no effect may be given
to their illegal actions.
The appeal should be dismissed with costs to be paid by

" the appellant to the individual respondents. No order

should be made as to costs of Dominion Coal Company
Limited.

Ranp J. (dissenting) :—This appeal raises a question
under a labour agreement. The appellant is an inter-
national union to which approximately 10,000 miners and
associated workers in Nova Scotia and New Brunswick
belong. The organization of the union can be shortly
described. In a territorial sense the union is District No. 26
of the international union, and is divided into 7 sub-
districts; within each of the latter are mine localities in
which local unions are organized. The district union has
a constitution and its executive apparatus consists of a
president, vice-president, secretary-treasurer, and an execu-
tive board, made up of those officers ex officio and one mem-
ber from each sub-district. The highest district authority
is the convention. Representatives to that are elected by
the local unions, and the number is determined by the
membership of each. The convention meets at such time
and place as it may determine; special conventions may be
called by the district executive board and shall be sum-
moned on the requisition of a majority of the local unions.
Underlying the district organization is the international
constitution and the executive organs which it provides.
Each district elects a representative to the international
executive board.

The district executive board carries out the duties
imposed upon it by the district constitution in harmony
with the policies enunciated or decisions made by the con-
vention. The president, in the tradition of unionism, is,
generally speaking, the source and spearhead of action. By
art. VIII, s. 3, of the constitution, between sessions of the
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district executive board, he is invested with power to direct
the workings of the district organization and is to report
his acts to the executive board for approval. By art. XIX,
it is provided that:

All general agreements shall be voted upon by the members who
are parties to such general agreements, and no general agreements shall
be signed by the District Officers unless a majority of those voting
approve of same.

As of February 1, 1953, a general agreement between the
appellant and the defendant company became effective
which was to continue until January 31, 1955, and there-
after from year to year unless notification to “reopen” the
agreement was served by either of the parties prior to
October 1 of any year later than 1953. This was modified
by a proviso that should a national emergency be declared
by the federal government, either party could “terminate”
the agreement on 30 days’ notice.

In September 1955, a notification to reopen was given
by the union. On October 8, negotiations for modifying
the existing agreement began. They continued without suc-
cess until well along in January 1956 when the union applied
for the appointment of a conciliation board by the Minister,
charged with that duty, under the powers of the Trade
Union Act. The board was set up and without delay
entered upon its task. On May 4, 1956, its report was filed
with the Minister. In effect the recommendations made
were that owing to the conditions affecting the industry
the existing terms should be re-embodied in a new
agreement. ’

In the meantime the union and the company had on or
about January 26 purported to enter into a temporary
extension of the existing agreement, continuing it until
March 31. Shortly before that was to expire a similar exten-
sion until April 30 was made; a third carried it to June 30,
another until September 30 and finally, so far as the matter
before us shows, it was prolonged until November 30 of that
year. As of January 1, 1957, a new agreement became
effective.

By cl. 28 of the 1953 agreement, what is known as a
“maintenance of membership” provision required every
employee a member of the union at the time of its coming
into force or becoming a member before its expiration to
maintain his membership in good standing “during the life”

51479-4—1
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of the agreement, provided he continued to be eligible for
membership; and during that period there were to be
deducted by the company from his wages, in accordance
with el. 20, all dues, levies, fines and assessments imposed
by the union. The respondents. were members of the union
and were bound by these clauses and they furnished the
company with written authority to make the deductions
as contemplated by s. 67 of the Act.

In the autumn of 1955, a relatively small group of
employees of the machine-shop and one or two other non-
mining departments of the company, including the respond-
ents, being dissatisfied with terms of the agreement
applicable to them, and the apparent inability of the union
to effect any improvement, decided to withdraw and to
form a new union. An application under the Act was made
to the Labour Board for an order declaring the group to
constitute an appropriate unit for collective bargaining
purposes, but early in 1956 the application was dismissed
on the merits. In the meantime notice had been given to
the company by the respondents purporting to revoke the
consents to deductions. These notices were disregarded by
the company in view of the clauses of the contract men-
tioned which were still effective and s. 18 of the Aet which
requires every person bound by a collective agreement or
on whose behalf a collective agreement has been entered
into to do everything he is required to do and refrain from
doing anything he is required to refrain from doing by the
provisions of the agreement.

By s. 15 of the Aet, if a revision of an agreement has not
been concluded before the “expiry of the term, or termina-
tion of the agreement”, the employer is forbidden, without
the consent of the employees affected, to

. . . decrease rates of wages, or alter any other term or condition of
employment in effect immediately prior to such expiry or termination . . .

or unless

. . & conciliation board, . . . has reported to the Minister and seven
days have elapsed after the report has been received by the Minister, . . ..

Such a report was received on May 4 and the bar of the
section thus expired on May 11. On that day the respond-
ents began this action, claiming a recovery of deductions
amounting to $156 made after January 31, 1956, and for
an injunction restraining future deductions.
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At trial MacDonald J.! found the agreement to have 35_8,
expired as of January 31, 1956; but he held that s. 16 Unrmm
enabled the company to continue the deductions until wopmems o
May 11. He held also that the so-called extensions were D%I‘:Eﬁlg’*%
invalid both because they were themselves general agree- v.
ments, the authority to enter into which required the prior Mcglgll_“w
approval of a referendum not taken, and, seemingly, because _—

. . . Rand J.
once a term in time had been given an agreement any ~___
alteration including an extension was forbidden by s. 20.

The agreement having expired, cl. 28 had been fulfilled and
the respondents were freed from their assignment. The
claim for the deductions was dismissed but that for an
injunction against future deductions allowed. On appeal
these views, except as to the effect of s, 20, were concurred

in by the Court in banco®

The controversy is seen, then, to hinge on the question
whether the extensions were valid and continued the “life
of the contract” until a new general agreement had been
concluded, or whether they had been entered into without
authority or as against the statute and were, as found and
held, ineffectual.

A district convention was held in June 1955. Although
it does not seem to be expressly so stated, the fair inference
from the evidence is that at that meeting it was decided
that notification to reopen the agreement for negotiation
should be given and that the district executive were directed
accordingly. What, then, if anything, relating to incidental
action by the district executive was impliedly and neces-
sarily involved in that decision and instruction to proceed
with negotiation looking to revision?

That negotiations of this sort can drag out for months
is a matter of every-day knowledge and it was confirmed
in this case, and retroagctive applications, for example, of
wage increases, the usual result of that delay, are a common-
place. On the other hand, the actual termination of a work-
ing agreement containing provisions beneficial to both
employer and labour, the product of years of trial, experi-
ence and contention, might have serious consequences. At
the very least it would be embarrassing to the hearing of
grievances, the settlement of disputes, the questions of

1(1956), 5 D.L.R. (2d) 481.
2(1957), 40 M.P.R. 42, 8 D.L.R. (2d) 217.
51479-4—13
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vacations, of prices of workmen’s coal, of recognition of
mining committees and others. Such a hiatus between
agreements would violate not only the principle underlying
labour and management relations, that a contract is to be
coterminous with work, but also the basic desirability of
the Aect that employment be maintained under settled
understandings to avoid the economic and industrial wast-
age of strikes and controversies poisoning labour relations.

The possibility of negotiations protracted beyond Janu-
ary 31 is then to be assumed as contewplated by the con-
vention. Previous negotiations had gone through a similar
protraction and similar extensions of agreement had been
made by the president with the approval of the district
executive. I take the mandate, therefore, given the latter
to embrace as part of the negotiating authority the power
to effect the temporary continuance of the agreement until
accord on terms acceptable to the membership had been
reached which would constitute a new general agreement
for a defined period which the parties would respect and
which, for that period, would put an end to controversy.

That such a power is recognized by the implication of the
articles of the constitution seems to me to be inescapable
from a proper interpretation of art. XIX. It is headed
“General Agreement Referendum”, and seems to be the only
specific reference in the constitution to collective agree-
ments. The practice of negotiation and bargaining, apart
from its adoption by the Act, has long been a feature of
labour and management action, an established practice
which the constitution contemplates and in the light of
which the article is to be given meaning. What is
meant by a general agreement is that a ecomprehensive con-
sensus on terms is given new formal embodiment and dura-
tion. A referendum is not a light matter equivalent to a
motion in a meeting; it involves a highly detailed procedure
to ascertain the opinion of the union, in an extended con-
stitueney with a large number of voters, on a matter of vital
importance. The mere continuation of the status quo while
their representatives are negotiating for new conditions is
not such a matter, nor is an extension agreement a “general
agreement”. An extension might be needed for, say, three
weeks, and the inappropriateness in that ease of resorting
to a referendum or of treating it as a “general agreement” is
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patent. Were these extensions not made in good faith, not
to maintain the existing terms of the.working conditions Uwrrap

. . . . Mine
for negotiating purposes, but to effect some ulterior object worxezs or
such as keeping cl. 28 in force to coerce employees seeking _AMERICA,

. Disr. No. 26
to escape it, a different situation would be presented. But N

1958
——

there is nothing of that sort here. MacDonald J. describes MCIe{tn:fON
the action taken as a “subterfuge” to obtain a “prohibited Sy

result”, namely, the continuance of the agreement beyond ~___
its expiry date. He apparently interprets s. 20, enacting
that no provision “relating to the terms of a collective
agreement” shall be revised, as preventing an extension.
But the prohibition is against a revision “during the term
thereof” meaning the expressed term and a revision effec-
tive during the term; its object is to prevent, in the interests
of industrial peace, the period so agreed upon from being
reduced. But I am unable to draw the implication of a
prohibition that would be in the face of the primary policy
of the Act. A perusal of the evidence satisfies me that the
actions of the president and the district executive were
in good faith and that the extensions were for the purpose
solely of preserving the existing labour relations pending,
among other things, the action of the convention, a full
consideration of further negotiating steps in the interest
of the union, and the reaching of agreement between the
men and the company by a change of opinion of one or both.

The use of the different expressions, “to reopen” and
“to terminate” the agreement in lines 3 and 5 of cl. 29 and
the limit of time within which the notification is to be given
are significant to the scope and character of the negotiations
envisioned. The first points to an immediate parley for the
modification of something previously closed to discussion;
it implies a continuation of the thing being dealt with;
there is an existing structure of relations to be worked at.
repaired or altered, and it is presupposed that the structure
will continue while that work proceeds. The word “ter-
minate”, on the other hand, bears the sense of finality; the
structure, in the presence of emergency, is put an end to.

On the view of the Courts below that the extension was
a new contract, keeping in mind s, 20 of the Act which
declares that a collective agreement shall be deemed, in my
opinion conclusively, to be for a term of at least one year
from when it comes into operation, there could never be a
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valid temporary extension less than a year notwithstanding
that the object of the section, a specific period which will
have been achieved, would be furthered. On its approval
by a referendum, or with an express authorization to the
president by the convention to enter into it, either party
could thereupon decline further negotiation until a year
had elapsed. Against that view every practical and policy
consideration is ranged.

It should not be overlooked that the agreement could
have been continued indefinitely if the convention had so
decided, and against that the respondents admittedly would
contend in vain. Their sole ground is that the agreement
was “reopened” by a notice and they must accept the sub-
sidiary and consequential action necessarily involved in the
instruction given to take that step.

From this it follows that the president, confirmed by the
executive board, entered into these extension agreements
with the authority of the convention, that they were made
for the sole purpose of continuing the existing terms until
a new general agreement could be agreed upon and
approved by a referendum, and that within the meaning of
the language of cl. 29 of the agreement, the life of the latter
did not expire until at least November 30, 1956.

I would, therefore, allow, the appeal and dismiss the
action with costs throughout.

CarTwrIiGHT J.:—For the reasons given by the Chief Jus-
tice I agree with the conclusion at which he has arrived and
I wish to add only a few words.

The right of the Dominion Coal Company Limited to
make deductions from the wages of any of its employees
against their will and to pay the amounts deducted to the
appellant must, if it exists, be found in a statute or in a
contract binding upon those employees. That right was
contained in the collective agreement so long as by its
terms or by virtue of the statute it continued in force, but
I can find no escape from the conclusion that it no longer
bound the respondents after May 11, 1956.

The desirability of a term in the collective agreement per-
mitting its temporary extension, in the manner attempted
in this case, while negotiations are proceeding is shown in
the reasons of my brother Rand; but I can find no such
term expressed and, in my opinion, the Court cannot supply
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it by implication. The applicable rule as to the making of 35_%

such implications by the Court is stated in Hamlyn & Co. Il{irmm
v. Wood & Co.r Lord Esher MLR. said at p. 491: Wonnems oF

I have for a long time understood that rule to be that the Court DJI&SI‘;E&I(‘)’A%
has no right to imply in a written contract any such stipulation, unless, on .
considering the terms of the contract in a reasonable and business manner, McKinNON
an implication necessarily arises that the parties must have intended that et al.
the suggested stipulation should exist. It is not enough to say that it Cart@ht J
would be a reasonable thing to make such an implication. It must be e
a necessary implication in the sense that I have mentioned.

Bowen L.J. and Kay L.J. agreed, and the latter added, at
p. 494:

I agree with the rule as laid down by the Master of the Rolls, viz,
that the Court ought not to imply a term in a contract unless there
arises from the language of the contract itself, and the eircumstances under
which it is entered into, such an inference that the parties must have
intended the stipulation in question that the Court is necessarily driven
to the conclusion that it must be implied.

I would dispose of the appeal as proposed by the Chief
Justice.

Appeal dismissed with costs, RAND J. dissenting.

Solicitor for the defendant, appellant: D. MclInnes,
Halifazx.

Solicitor for the plaintiffs, respondents: I. M. MacKeigan,
Halifaz.

Solicitor for the defendant, Dominion Coal Co. Ltd.:
W. H. Jost, Halifaz.

1118911 2 Q.B. 488.
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CHARLES GLASS GREENSHIELDS

Axp CHARTERED TRUST COM- APPELLANTS;
PANY (Suppliants) .............
AND
HER MAJESTY THE QUEEN .......... RESPONDENT.

ON APPEAL FROM THE COURT OF QUEEN’S BENCH, APPEAL SIDE,
PROVINCE OF QUEBEC

Succession duties—Bequest for life of net income of residue of estate—
Capital to be paid to tar-exempt institution upon death of Ulfe
beneficiary—Whether bequest to life benefictary a dutiable transmission
—Quebec Succession Duties Act, 1943, ¢. 18, ss. 2, 13, 19, 81, as amended
by 13 Geo. V1, ¢. 32.

A testatrix directed her executors and trustees to hold the residue of her
estate on trust to pay the total net income from it to two of her
friends for life, and on the death of the survivor to pay the whole
capital to an institution exempt from duties under s. 13 of the Quebec
Succession Duties Act. She further directed that all succession duties
be paid out of the capital of the residue, without the intervention of
the beneficiaries.

Held (Locke J. dissenting): Succession duties, under s. 31 of the Act,
must be ecaleculated as if the life beneficiaries had received the fund
as absolute owners. This was clearly an “attribution of the revenue
from . .. capital or from [a] trust fund” within the meaning of that
section.

Per Locke J., dissenting: On a proper interpretation of s. 31 of the Act,
that section does not apply where the transmission in remainder is to a
charity entitled to the benefit of the exemption provided by s. 13. How-
ever, duty was payable upon the life interests in the revenue, as these
were transmissions within the ambit of the Act. A value for succession
duty should, therefore, be placed on the life interests pursuant to ss. 38
and 39 of the Aect.

APPEALS from two judgments of the Court of Queen’s
Bench, Appeal Side, Province of Quebec!, reversing the
judgment of Gibsone J. The suppliants-appellants claimed
the repayment of $84,183.91 paid under protest and
Gibsone J. gave judgment for $83,983.03. Appeals dis-
missed, Locke J. dissenting.

A. M. Watt, Q.C., and P. M. Laing, for the suppliants,
appellants.

Guy Hudon, Q.C., for the respondent.

*PrEsENT: Taschereau, Locke, Cartwright, Fauteux and Abbott JJ.
1[1957] Que. Q.B. 63.
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TascHEREAU J.:—Tous les faits de cette cause ont été
rapportés dans les raisons écrites de certains de mes col-
légues, et il est en conséquence inutile de les citer de
nouveau. Je ne désire qu’ajouter quelques mots pour
préciser davantage ma pensée.

Je m’accorde avec mon collégue M. le Juge Abbott sur
I'interprétation qu’il faut donner aux arts. 13, 19 et 31 de la
Loi des droits sur les successions, 1943 (Que.), c. 18, et sur le
point que dans le présent cas, il ne s’agit pas d’usufruit, ni
d’usage, ni de substitution, mais bien d’attribution des
revenus d’un capital ou d’une fiducie. Il g’ensuit que le juge-
ment majoritaire de cette Cour dans Guaranty Trust Com-
pany of New York et al. v. The King', ne peut nous guider
dans la détermination du litige. Il s’agissait en effet, dans
cette cause, de I'application d’une loi différente de celle qui
existe maintenant.

De plus, si 1a loi concernant la fiducie (Loi des Trusts)
doit s’appliquer dans la présente cause comme on le prétend,
ce dont je doute fort, je suis convaincu que c’est bien celle,
telle que comprise dans la province de Québee et introduite
ici par la législature, lorsqu’elle a été ajoutée aux lois
publiques en octobre 1879, et incorporée au Code Civil lors
de la refonte de 1888. La “Loi des Trusts” anglaise était
jusqu’a cette derniére date totalement étrangére au droit
francais de notre province, et ce n’est que partiellement
qu’on a adopté certaines de ses dispositions. Comme le dit
le Conseil Privé dans la cause de Laverdure v. Du Tremblay
et al.?:

It may be useful to add that the English law relating to trusts and
trustees was only adopted to the limited extent involved in those specific
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provisions and of any tmplications necessarily flowing from them. The .

English system of Equity was clearly not introduced. In view of those
sections, however, there can be no reason for doubting that the true
position of the children, including Edouard Berthiaume, after the death of
the donor, was that they were beneficiaries under the deed of gift and
under the will, with personal rights against the fiduciary donees (donataires
fiductaires) in the case of the deed, and the fiduciary legatee (légataire
fiduciaire) in the case of the will.

(Les italiques sont miennes.)

Le Comité Judiciaire ne faisait que confirmer ce qui avait
été dit précédemment par M. le Juge Rinfret, rendant la
décision unanime de cette Cour dans Curran v. Davis?, et

1719481 8.C.R. 183, [1949] 1 D.L.R. 565.
2[1937] A.C. 666 at 682, [19371 2 D.L.R. 561.
3119331 S.C.R. 283 at 284, 293, 294, [1934] 1 D.L.R. 161.
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E’f par M. le Juge Mignault dans un article remarquable

Green- intitulé “A propos de fiducie”, publié dans la Revue du
SHIELDS

etal. Droit, vol. 12 (1933-34), p. 73.

TaE gjmmw Avec cette notion de la fiducie telle qu’elle existe dans la
Tascheresu J Province de Québec, et non pas telle qu’on la trouve ailleurs,
—  comme en Angleterre ou dans les provinces de droit com-
mun, il n’y a pas d’obstacle & la détermination de cette
cause, de la maniere que I’a proposée la Cour du banc de la

reine’.

Evidemment, les appelants sont véritablement des
administrateurs fiduciaires des biens 1égués. Il exercent sur
ces derniers un droit de propriété limité par le texte de la
loi et par la jurisprudence que j’ai citée; il sont comptables
aux légataires des revenus qui leur sont attribués. Le
temps venu, ils devront remettre le capital & “The School
for Crippled Children” qui est le légataire ultime, en
déduisant cependant le montant employé au paiement des
droits, tel que I'a voulu la testatrice, et comme d’ailleurs
Pautorise I'art. 31 de la Loi des droits sur les successions.

Pour ces raisons, ainsi que pour celles données par mon
collégue M. le Juge Abbott, je suis d’avis que les appels
doivent 8&tre rejetés avec dépens.

Lockr J. (dissenting) :—The proceedings in this matter
were commenced by petition of right by the executors of
* the late Isabel Greenshields to recover certain moneys paid
under protest to the Crown under the provisions of the
Quebec Succession Duties Act, 1943, 7 Geo. VI, c. 18, as
amended. The claim of the suppliants was allowed in the
Superior Court by Gibsone J. but that judgment was set
aside in the Court of Appeal* and the action dismissed.

By the will, all of the estate of the testator was
bequeathed to the executors upon certain trusts which
included the following:

(¢) To pay to my friends, Claire Johnston and Dorothy Hamilton,
wife of Dr. Griffin Hill or the survivor of them, during their lifetime, the
net income of the residue of my said Estate;

(d) Upon the death of the survivor of the said Claire Johnston and

or Dorothy Hamilton-Hill, to deliver the residue of my Estate to the
School for Crippled Children at Montreal;

1119571 Que. Q.B. 63.
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It was further directed that all suceession and other death
duties should be paid out of the capital of the residue,
without the intervention of the beneficiaries.

The evidence discloses that the residue of the estate,
after providing for a legacy to Charles Glass Greenshields,
one of the executors, was $342,118 and upon this amount
the Province required payment of succession duties in the
sum of $83,983.03, and the suppliants sought the return of
this amount or, alternatively, that amount less any amount
payable as succession duties upon the life interests.

Section 9 of the Quebec Succession Duties Act specifies
the rates of duty upon transmissions which vary where the
property is transmitted to the wife or to relations in blood
or in law and where the beneficiary is a stranger. In this
case, the beneficiaries of the life interests provided were
strangers and the bequests attracted accordingly a higher
rate of duty.

Section 31 of the Act provides in part:

In the case of usufruct, use, substitution or attribution of the revenue
from any capital or from any trust fund, the amount of duties payable
shall be calculated as though the usufructuary, the person having the right
to use, the institute or the beneficiary of the revenue, received, as absolute
owner, the property subject to the usufruct, right of use, substitution or
trust, and the said duties may be paid from the capital.

While it is admitted that no succession duties were
exigible upon the gift of the residue to the School for
Crippled Children by reason of the provisions of s. 13 of
the Act, the Crown, relying upon the above provision,
levied duty on the bequest of the life interests as if the
beneficiaries, Miss Johnston and Mrs. Hill, had received
the corpus of the residue of the estate. In the result, as
the will directed, and s. 31 permitted, the executors to pay
the duties levied out of the capital of the residue, the value
of the legacy to the charity declared exempt under the Act
has been reduced by the amount to which the duty thus
exacted exceeded such duty as would have been payable
upon the life interests in question.

The following further sections of the Act are to be con-
sidered. Section 2 reads:

All property, moveable or immoveable, the ownership, usufruct or
enjoyment whereof is transmitted owing to death, shall be liable to duties,
calculated upon the aggregate value of the property transmitted, at the
rates fixed in section 9.
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Section 4 defines property in a manner which would
include the life interests in question.

Section 9 is the charging section and the duty is imposed
on the property transmitted.

Section 13, so far as applicable, reads:

. no duties shall be exigible on legacies, gifts and subscriptions for
religious, charitable or educational purposes.

Section 19 reads:

Life rents or other rents and endowments shall be capitalized and
valued- at the amount required, on the date of the death, by a life insur-
ance company, to secure a rent or endowment of a like sum.

Articles 981a to 981n of the Civil Code and the nature of
the rights of cestuis-que-trust were considered by the
Judicial Committee in Laverdure v. Du Tremblay et all.
From the date of the death of Mrs. Greenshields the appel-
lants, as trustees, were seized of the corpus of this estate in
trust upon the trusts declared by the will and were entitled
to possession of it as against the beneficiaries named in the
will and, in that capacity, were liable to account to the bene-
ficiaries and to pay to those entitled to the life interests the
income from the residue in acecordance with the terms of the
will and to transfer the residue to the School for Crippled
Children on the death of the survivor of those entitled to
the life interests.

The property transmitted to Miss Johnston and to Mrs.
Hill was a life interest in the net income and it is upon such
interests alone that the duty was imposed by ss. 2 and 9.
The property transmitted to the School for Crippled
Children was the right upon the death of the survivors of
those beneficiaries to a conveyance of the residue of the
estate. The corpus of the estate, as it was as of the death
of the testator, was made subject to the payment of the
debts and funeral and testamentary expenses, in addition
to such succession and other death duties as might be pay-
able upon the bequests to Charles Glass Greenshields and
to Miss Johnston and Mrs. Hill, to the fees and expenses
of the Chartered Trust Company and to the payment of
such expenditures as might be incurred for repairing,
improving or rebuilding any property of the estate. The
amount of the residue would not, accordingly, be deter-
mined until the expiry of the last of the life interests.

1119371 A.C. 666 at 682, [19371 2 D.L.R. 561.
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In Guaranty Trust Company of New York et al. v. The
King', the facts were similar to those affecting the present
matter. The net revenues were given to three life bene-
ficiaries and, on the extinction of these interests, were to be
paid to charitable institutions, bequests to which were
entitled to exemption. The judgment of the majority of
this Court delivered by Rand J. held that the Province was
not entitled to assess succession duties upon the corpus of
the estate, but merely upon the value of the life interests.
That case, however, was decided under the terms of the
Quebec Succession Duties Act as it appeared as c. 80 of the
Revised Statutes of 1941. In that statute, s. 13 (which was
repealed and re-enacted by e¢. 18 of the statutes of 1943),
so far as relevant, read:

In the case of transfer of property with usufruct or substitution, the
amount payable shall be ealeculated as if the usufructuary or the institute
received as absolute owner and the duties shall be paid only on the
actual capital of the property transmitted.

Rand J., in delivering the judgment which allowed the
appeal from the Court of Appeal of Quebec, said in part?:

But here we have a life interest, not usufruct, in income with the
interest in the corpus exempt from tax. The beneficiary has no contact with
much less possession of the corpus and the duty of the trustee under
section 13 is to deduct the tax from property in his hands belonging to
the person liable for it. To deduct tax in respect of the property of the
charity would be in the face of the exemption.

Section 31 was again repealed and re-enacted by s. 8 of
c. 32 of the statutes of 1949 and now reads as first above
quoted. The words “attribution of the revenue from any
capital or from any trust fund” appear to me to be suffi-
cient to describe the bequest to the beneficiaries of the
life interest in the present matter and, if the section applies
to a case such as the present where the corpus of the estate,
after the satisfaction of the charges imposed upon it, is
held upon terms such as exist in the present matter, the
position taken on behalf of the Crown would appear to be
justified.

The taxing sections of the Quebec Succession Duties Act
in terms impose the duties upon the property transmitted
at specified rates. There was no transmission to Miss
Johnston or Mrs. Hill of either the corpus or the residue of
the estate. The exemption given to legacies for charitable

1719481 S.C.R. 183, [1949]1 1 D.L.R. 565.
2[1948] S.C.R. at pp. 213-4.
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198 purposes is in the clearest terms and no duties were exigible
Grezn-  upon the bequest to the School for Crippled Children, pay-
Sotal>  able either at the time of death or at the time when, on the

TrE szEEN extinction of the life interests, the trustees convey the cor-
—  pus to them.

LockeJ. .

— The status of the property held in trust by the executors

under the will in question must, of necessity, be considered

in the present matter, since it has been resorted to to pay

the succession duties.

Article 981a reads:

All persons capable of disposing freely of their property may convey
property, moveable or immoveable, to trustees by gift or by will, for
the benefit of any persons in whose favor they can validly make gifts or
legacies.

Article 981b reads in part:

Trustees, for the purposes of their trust, are seized as depositaries and
administrators for the benefit of the donees or legatees of the property . . .
conveyed to them in trust. ...

Article 981d provides that trustees dissipating or wasting
the property of the trust, or refusing or neglecting to carry
out the provisions of the document creating the trust, or
infringing their duties, may be removed by the Superior
Court.

By art. 9814 it is declared that trustees are obliged
to execute the trust which they have accepted, unless they
be authorized by a judge of the Superior Court to renounce.

Article 981k declares the duty of the trustees to exercise
reasonable skill and care in administering the trust and
art. 9811 provides that at the termination of the trust, they
must render an account and deliver all the properties in
their hands to the persons entitled.

These are the same duties that are imposed upon trustees
under the laws of England.

Articles 981a to 981n were added to the Code in 1888.
In Curran v. Davis’, Rinfret J. (as he then was), in
delivering the judgment of the Court, said in part:

Aprés la revue que nous venons de faire de la jurisprudence et de la
doctrine dans la province de Québec sur la matidre de ce litige, il est
difficile de ne pas conclure que le chapitre de la fiducie dans le code est
vraiment d’inspiration anglaise.

119331 S.C.R. 283 at 302, [1934] 1 D.L.R. 161.
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In Curran’s case, Sir Mortimer Davis had executed a
trust deed conveying property to trustees in trust, inter alia,
to pay an annuity on the death of the said Davis to his
adopted son. Before his death, Davis assumed to revoke
the trust in favour of the son who in the action, following
his father’s death, asserted that the revocation was ineffec-
tive, the trust deed having become effective upon the
acceptance of the trust by the named trustees. There was
no evidence that the son had accepted the gift to him and
it was contended that, in these circumstances, the donor
might validly rescind the trust. This contention was
rejected in this Court. While that was the issue, the learned
judge who delivered the judgment of the Court discussed
at some length the effect to be given to the article in ques-
tion, saying that he was of the opinion that art. 981a was
the fundamental article and that it contained all that was
necessary to define a deed of trust. Speaking of the posi-
tion of the trustees, he said:

Les “trustees” n’en seront cependant pas propriétaires, dans le sens
absolu du mot. Les “trustees”, bien que seuls propriétaires apparents 3
Pégard des tiers, n’auront ni lusus, ni le functus [fructus?] ni labusus
de la “trust property”.

And, speaking of the right of the beneficiary, said?:

En conséquence, Philippe Meyer Davis n’a aucun droit de propriété
sur la “trust property”. Il n’a que des droits conservatoires; et l'on peut
se demander §'il a le droit de suite, ce qu’il n’est pas nécessaire de décider
pour les fins de ce litige.

A second appeal of Curran v. Davis® was heard at the
same time and the judgment follows at p. 307 of the report.
Rinfret J. said that there was no distinction, in the legal
sense, between the cases and, speaking of the status of the
trust property conveyed to the trustees, said*:

It follows that the trust property would, immediaetly upon being
received, become subject to all the terms and conditions of the trust, which
would at once be binding upon the trustees.

And again®:

“As and when received” by the trustees, the trust property became
affected ipso facto by the terms and conditions of the deed.

119331 S.C.R. at 293. 819331 S.C.R. 307.
2At p. 204 1At p. 309.
5 A% p. 310.
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The case of Laverdure v. Du Tremblay' was decided by
the Judicial Committee four years later and there is noth-
ing in the judgment delivered by Lord Maugham conflict-
ing with the above-quoted passages from the judgment in
the Curran cases, though something of importance was
added. After saying that the Civil Code of Quebec had
originally no article relating to trusts and that, generally
speaking, the French system does not recognize trusts, he
said that their great convenience was recognized in Quebec
and arts. 981a to 981n were added to the Code. Lord
Maugham then said in part?:

It may be useful to add that the English law relating to trusts and
trustees was only adopted to the limited extent involved in those specific
provisions and of any implications necessarily flowing from them. The
English system of Equity was clearly not introduced. In view of those
sections, however, there can be no reason for doubting that the true posi-
tion of the children, including Edouard Berthiaume, after the death of the
donor, was that they were beneficiaries under the deed of gift and under
the will, with personal rights against the fiduciary donees (donataires

fiduciares) in the case of the deed, and the fiduciary legatee (légataire
fiduciaire) in the case of the will.

(The italics are mine.)

That the English system of equity was clearly not intro-
duced into Quebec is a circumstance that has no bearing
on the present question. The English law as to trusts, to
the extent described, was introduced, which is the only
matter with which we are concerned. The latter part of
this quotation does not purport to define or limit the rights
which the beneficiaries might assert for the protection of
their interest or the status of the trust estate. The words
in italics are to be noted and are of importance.

The duties of the trustees are defined in the present case
by the will and by the terms of the article which I have
quoted. As declared by the article, the property is held by
the trustees for the benefit of the cestuis-que-trust. The
legal title is vested in the trustees as well as the right to
possession but, from the time of the death of the testator,
that estate was in their hands impressed with a trust in
favour, inter alia, of the School for Crippled Children. To
say this is but to paraphrase the language of Rinfret J. in
Curran’s case®.

1119371 A.C. 666. 2At p. 682.
3119331 S.C.R. 283 at 309-10.
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It is perfectly clear from the language of the article and
from what was said in Curran’s case and in the judgment
of the Judicial Committee in Laverdure’s case that the
cestuis-que-trust were entitled, in respect of the property
and the revenues from the property held in trust for them,
to assert the same rights against the trustees for the pro-
tection of their respective interests as might be had under
the English law and which are described at p. 706 et seq. of
Lewin on Trusts, 15th ed. 1950.

It is with these considerations in mind that s. 31 of the
Quebec Succession Duties Act is to be interpreted.

Put bluntly, the argument for the Crown is that while the
transmission to the School for Crippled Children, which the
will directs, is by virtue of s. 13 exempt from succession
duty, due to the interposition of the life estate in the
revenues, the corpus held by the trustees and impressed
with a trust in favour of the School may be resorted to to
pay duties assessed against Miss Johnston and Mrs. Hill.

This construction obviously ignores the right of exemp-
tion which the charity is entitled to by law. It is true that
the duty is not assessed against it and it is only the property
held in trust for it, art. 9815, that is levied upon. But this
is a distinction without a difference. It is construing the
statute in a manner which permits the Crown to do
indirectly what it cannot do directly. No statute should be
so interpreted unless its terms make it perfectly plain that
no other reasonable construction can be placed upon it.

The broad general rule for the construction of statutes
is that a section or enactment must be construed as a whole,
each portion throwing light, if need be, on the rest: Jennings
v. Kelly*. The law will not allow the revocation or altera-
tion of a statute by construction when the words may be
capable of proper operation without it. It cannot be
assumed that Parliament has given with one hand what it
has taken away with another: Maxwell on The Interpreta-
tion of Statutes, 10th ed. 1953, p. 160.

It is not, I think, without significance that when the
Quebec Succession Dulies Act was repealed and re-enacted
in 1943 and amended in 1949, while changes were made in
the terms of s. 31, the absolute nature of the exemption of

1119401 A.C. 206, 229, [1939] 4 All ER. 464.
51479-4—2
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1958  legacies to charitable institutions such as the School for
Green-  Crippled Children was not changed.

et al. In my opinion, the proper interpretation to be placed
Trp Quesy UPON 8. 31 is that it applies to cases where the transmission
Logey of property such as a life interest in the revenue and of the
— " residue upon the extinction of the life interest are all liable
to duty under the charging sections. By reason of its terms,
where, as in the present case, the life interest is given to
strangers, the amount of the duty must be calculated at the
higher rate imposed by s. 9(3) and be payable upon each of

the transmissions.

Where the transmission in remainder is entitled to the
benefit of the exemption provided by s. 13, s. 31 does not
apply, in my opinion.

It has been said in argument that the language of s. 31 is
clear, but that is equally true of s. 13. Applied literally to
a case such as the present, they are inconsistent and
irreconcilable. It is, however, not merely the interpretation
of the language of s. 31 that is to be considered but the
subject-matter to which it applies. The language of s. 13
is specific and that of s. 31 general. In the case of conflict
between an earlier and a later statute, a repeal by implica-
tion is never to be favoured and is only effected where the
provisions of the later enactment are so inconsistent with,
or repugnant to, those of the earlier that the two cannot
stand together. Unless the two Acts are so plainly repugnant
to each other that effect cannot be given to both at the same
time, a repeal cannot be implied. Special Acts are not
repealed by general Acts unless there be some express refer-
ence to the previous legislation or a necessary inconsistency
in the two Acts standing together which prevents the
maxim generalia specialibus non derogant being applied:
Broom’s Legal Maxims, 10th ed. 1939, p. 349: Maxwell,
op. cit., p. 176. This principle is, in my opinion, applicable
in the present case. There is no difficulty in giving both
sections a reasonable and precise meaning without injustice
either to the taxpayer or to the Crown. The interpretation
which I would give the Act complies, in my opinion, with
the rule stated in s. 41 of the Interpretation Act, R.S.Q.
1941, c. 1, which reads:

Every provision of a statute, whether such provision be mandatory,
prohibitive or penal, shall be deemed to have for its object the remedying
" of some evil or the promotion of some good.
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Such statute shall receive such fair, large and liberal construction as
will ensure the attainment of its object and the carrying out of its pro-
visions, according to their frue intent, meaning and spirit.

What, in my opinion, is the fallacy of the argument
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be demonstrated by an illustration. As pointed out by my
brother Cartwright, if the will in question directed that the
estate be held in trust for any period of time for the charity
and, upon the expiration of that period, for those to whom
the life interest was given, if effect be given to the Crown’s
contention there would be no duties payable under the
Quebec Succession Duties Act by anyone, sinee none would
be payable upon the succession in favour of the charity. It
18 a cardinal rule for the interpretation of all statutes that
they should be so construed, if possible, that they do not
lead to an absurdity. In Grey v. Pearson', Lord Wensley-
dale said:

I have been long and deeply impressed with the wisdom of the rule,
now, I believe, universally adopted, at least in the Courts of Law in West-
mingter Hall, that in construing wills and indeed statutes, and all written
instruments, the grammatical and ordinary sense of the words is to be
adhered to, unless that would lead to some absurdity, or some repugnance
or inconsistency with the rest of the instrument, in which case the gram-
matical and ordinary sense of the words may be modified, so as to avoid
that absurdity and inconsistency, but no farther.

The cases on the matter are collected in the 10th edition
of Maxwell and the learned author, after repeating the

above statement of Lord Wensleydale, says (p. 6):

In repeating this canon in Abbott v. Middleton (1858) 7 HL.C. 114,
115, Lord Wensleydale said: “This rule in substance is laid down by
Mr. Justice Burton in Warburion v. Loveland, 1 Huds. & Bro. 648, H.L.
It had previously been described as ‘a rule of common sense as strong as
can be,” by Lord Ellenborough, in Doe v. Jessep, 12 East 292. It is stated
(by Lord Cranworth, when Chancellor) as ‘a cardinal rule,” from which,
if we depart, we launch into a sea of difficulties not easy to fathom; and
as the ‘golden rule’ when applied to Acts of Parliament, by Jervis C.J., in
Mattison v. Hart, 14 CB. 385.”

While this interpretation is urged upon us by counsel
for the Crown, and while to approve it would clearly be
beneficial to the Province in this matter, it would be
obviously disastrous to the revenue in the future since, by
the simple expedient of making a bequest of an interest in
the revenue of an estate for a short period to a charity
entitled to exemption under the terms of s. 13 and leaving
the remainder of the estate to other persons such as Miss

1(1857), 6 H.L.. Cas. 61 at 106, 10 E.R. 1216.
51479-4—231

Locke J.



228

1958
1958
GREEN-
SHIELDS
etal.

V.
TaE QUEEN

Locke J.

SUPREME COURT OF CANADA [1958]

Johnston and Mrs. Hill, transmissions to whom would
normally be taxable under the Quebec Succession Duties
Act, liability for any such duty would be avoided entirely.
That, of course, is a matter with which we are not con-
cerned. The statute, however, is to be expounded “accord-
ing to the intent of them that made it”: Sussex Peerage
Case’, and I decline to believe that the Legislature of
Quebec intended by the language of s. 31 to deprive chari-
table institutions of the immunity given to them by s. 13
or to permit transmissions which would otherwise be
liable to duty to be exempted by an expedient of the nature
above mentioned.

While the appellants contended that no duty was pay-
able upon the life interests in the revenue, that claim cannot
be sustained. These transmissions are clearly within the
ambit of the taxing sections.

Gibsone J., who considered that the duty payable in
respect of these interests should be computed from year
to year and paid by the trustees when the amount of the
annual revenue was determined, gave judgment for the
full amount of $83,983.03. Sections 38 and 39, however,
contemplate that the amount of the duty upon a trans-
mission is to be calculated once and for all by the collector
forthwith following the death of the testator, which involves
placing a value on each transmission in order that the rate
and the amount payable may be determined under s. 9. I
do not think that the evidence given by the witnesses
Gammell and Baldwin is sufficient to enable us to deter-
mine the value for succession duty of the legacies of the life
interests.

I would, therefore, set aside the judgment of the Court of
Appeal and at the trial and direct that the appellants
recover judgment against the Crown in the amount of
$83,983.03, less the amount of duty payable upon the
bequests to Miss Johnston and Mrs. Hill, with leave to
apply in the event that the parties are unable to agree upon
the proper amount of the latter assessment. I would allow
the appellants their costs in the Court of Appeal and in this
Court. .

1(1844), 11 Cl & F. 85 at 143, 8 E.R. 1034.
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CarrwricHT J.:—The relevant facts and statutory pro- 1988

visions and the contentions of the parties are set out in the G-

reasons of other members of the Court. sgtlili? s

The question before us may be summarized as follows: gy a},EEN
When a deceased has bequeathed a fund to his executors —
in trust to pay the income therefrom to A for life and on
the death of A to transfer the capital of the fund to B,
what duties, if any, are exigible under the provisions of the
Quebec Succession Duties Act, hereinafter referred to as
“the Act”, when A is a stranger in blood to the deceased and
B is a charitable institution a legacy for whose purposes
falls within s. 13 of the Act?

I have reached the conclusion that the answer to this
question given by the unanimous judgment of the Court of
Queen’s Bench (Appeal Side)* is correct.

The case stated appears to me to fall within the words of
8. 31 of the Act, those which are relevant being as follows:

In the case of . . . attribution of the revenue from any . .. trust fund,
the amount of duties payable shall be calculated as though the . . . bene-
ficiary of the revenue, received, as absolute owner, the property subject to
the . .. trust, and the said duties may be paid from the capital.

. If T have understood correctly the arguments of counsel
and the reasons of the other members of this Court and
those of the learned justices in the Courts below it has not
been suggested in any of them that s. 31 would not govern
this case if B instead of being a charitable institution were
an individual belonging to either of the classes defined in
8. 9(1) and s. 9(2) of the Act.

For the appellants, however, it is contended that since
B is a charitable institution the application of s. 31 would
result in the nullification or virtual repeal of s. 13, that the
two sections should, if possible, be reconciled and that if
reconciliation is impossible s. 13 should be given effect under
the rule expressed in the maxim generalia specialibus non
derogant. But, assuming that the maxim is applicable, it
appears to me that, as between the two sections, s. 31 rather
than s. 13 is the special one. Sections 9(1), 9(2), 9(3) and
13 contemplate four classes, of which the first three are
liable to pay duties at different rates and the fourth is free
from duty. Into one of these classes will fall every legatee
to whom property is transmitted owing to death. If it

1119571 Que. Q.B. 63.
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were not for the terms of s. 31, where property is trans-
mitted in trust for two persons successively each would pay
duties at a specified rate or would be free from duty accord-
ing to the rule for the class of which he was a member; but
the Legislature has seen fit to make a special rule for the
case in which certain successive interests are given.

Prior to the enactment of s. 31, by 7 George VI, c. 18
(1943), the case with which we are concerned did not fall
within the terms of the second paragraph of s. 13 of R.S.Q.
1941, c. 80, which was the predecessor of s. 31, and read as
follows:

In the case of transfer of property with usufruct or substitution, the

amount payable shall be caleulated as if the usufructuary or the institute
received as absolute owner and the duties shall be paid only on the actual
capital of the property transmitted.
It was so held by this Court in Guaranty Trust Company
of New York et al. v. The King'. Dealing with dispositions
which fell within the second paragraph of s. 13, as then
worded, Rand J. said:

Here the conception is the transfer of ownership “with usufruct or

substitution”; all interests are dealt with as a single whole, and the
implication is clear that the provision is special.
It-is true that Rand J. was not discussing the application
of the maxim generalia specialibus non derogant and that
what was said as to the meaning and effect of the provision
of which he was speaking may be regarded as obiter, as that
provision was held inapplicable to the terms of the will
there before the Court, but I agree with the view expressed
that the provision is a special one.

I am unable to discern a satisfactory reason in principle
for holding that s. 31 applies where B is in a class liable to
pay duty at a rate higher or lower than that payable by A
but does not apply where B is in a class not liable to pay
duty at all. It is argued that there is a fundamental differ-
ence between holding that s. 31 is effective to change the
rate which would but for the section be payable by B to that
payable by A where the former is either greater or less than
the latter and holding that the section is effective where
the former is zero; but this difference appears to me to be
one of degree rather than of kind.

It appears to me that wherever a fund is given to two
persons successively, whether by usufruct, use, substitution

171948] S.C.R. 183 at 212, [1949]1 1 D.L.R. 565.
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or (as in the case at bar) by attribution of revenue, the
Legislature has provided that, as it was put by Rand J. in
the passage quoted above, the successive interests given are
to be dealt with as a single whole, that the duty on that
whole is to be calculated as though the beneficiary of the
revenue received the whole property as absolute owner,
that is to say at the rate, if any, applicable to the beneficiary
of the revenue, regardless of the rate, if any, that would
otherwise have been applicable to the one who takes in
remainder, that the duty so calculated is payable out of the
capital of the property and that no other duty is exigible
from the property or from any of the persons successively
entitled thereto. By this construction s. 13 is not repealed
or nullified, it has full effect except in cases in which the
successive interests embraced in s. 31 are given; in those
special cases s. 13 supersedes or yields to the provisions of
s. 9 according as the charitable institution is or is not the
first in order of those who take successively.

I find support for the view that this construection should
be adopted in the reasons of the majority in Guaranty Trust
Company of New York v. The King, supra, particularly at
pp. 210, 211 and 212. In rejecting the argument of the
respondent in that case that s. 3 of the Act, as it then read,
should be construed so as to bring about a result similar to
that at which I have arrived in the case at bar, Rand J.
contrasted the language of s. 3 with that of the second para-
graph of s. 13, and his reasons appear to me to imply that
had the case fallen within the words of that paragraph he
would have accepted the respondent’s argument. I, of
course, do not regard this as in any way decisive of the
present case, for I am not unmindful of the words of Lord
Halsbury in Quinn v. Leathem?:

...a case is only an authority for what it actually decides. I entirely deny
that it can be quoted for a proposition that may seem to follow logically
from it. '

It is argued that if s. 31 be construed in the manner I
have indicated above an absurdity results, in that if a
testator bequeathed a fund in frust directing that the
income be paid to a charity for any length of time and that
the capital of the fund thereafter be paid to an individual,
falling within any of the classes defined in s. 9(1), (2) and
(3), no duties whatever would be payable on any part of

171901] A.C. 495 at 506.
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the fund. I can see no escape from the conclusion that
such a result would follow. In the supposed case, which is
the converse of that in the present appeal, the duties pay-
able would be calculated as though the charity received as
absolute owner the property subject to the trust and, by
virtue of s. 13, no duties would be exigible. I have some
difficulty in supposing that the Legislature intended this
result, but I am unable to regard it as such a manifest
absurdity as requires or permits the Court to refuse to apply
the literal and, I think, plain words of s. 31 and to read into
the first paragraph of that section some such words as “pro-
vided all those who take successively are liable to pay
duties”. In dealing with such an argument, as is pointed
out in Maxwell on The Interpretation of Statutes, 10th ed.
1953, p. 7, “the difficulty lies in deciding between words
that are plain but absurd, and words that are so absurd as
not to be deemed plain”.

In view of the differences of judicial opinion that exist
in the case at bar I have reached my conclusion with hesita-
tion; but the difficulties in construing the Act in the manner
contended for by the appellants seem to me to be even
more formidable than those raised against the construction
I have adopted.

Before parting with the matter I wish to make two
further observations. First, I agree with all that is said in
the reasons of my brother Locke in stating the rules of con-
struction by which the Court should be guided in ascertain-
ing the meaning of the statute here in question, although
I have the misfortune to differ from him as to the result
which flows from the application of those rules in this case.
Second, I am unable to see that the questions arising for
decision in these appeals are affected by any differences
there may be between the law relating to trusts and trustees
as it exists in Quebec and as it exists in those Provinces
which apply the law of England.

I would dismiss the appeals with costs.

Fautreux J.:—Pour les raisons données par mes collégues
MDM. les Juges Taschereau et Abbott, je suis d’avis que les
appels doivent &tre rejetés avec dépens.
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AsBorT J.:—The facts are set out in the reasons of
Mr. Justice Hyde in the Court below' and I need refer to
them only briefly. In their petition of right appellants
claim the reimbursement with interest of succession duties
in an amount of $84,183.91, paid under protest by appel-
lants in their quality of testamentary executors and trustees
of the late Mrs. Hugh Mackay. The testatrix died on
January 20, 1952, domiciled in Quebec, and under the
terms of her will bequeathed all her property to the appel-
lants in trust for the execution of certain trusts, two of
which were as follows:

(¢) To pay to my friends, CLaRe JorNsTON and Dororay HamiLToN,
wife of Dr. Griffin Hill or the survivor of them, during their life-
time, the net income of the residue of my said Estate;

(d) Upon the death of the survivor of the said Cramre JomnsTon and
or DorotHY Hammron-HiLL, to deliver the residue of my Estate
to the School for Crippled Children at Montreal;

It is conceded that the School for Crippled Children at
Montreal qualifies for exemption under s. 13 of the Quebec
Succession Duties Act, and claim for reimbursement of the
duties paid is made by reason of the assessment of the
legacies of revenue to Miss Johnston and Mrs. Hill as
though these two ladies had been bequeathed the residue
of the estate as absolute owners.

Three questions arise on this appeal, all relating primarily
to the interpretation to be given to certain provisions of
the Quebec Succession Duties Act, 7 Geo. VI, ¢. 18, as
amended. These questions are (1) Are there any succession
duties imposed under s. 2 of the Act with respect to the
bequest of revenue made to Miss Johnston and Mrs. Hill?
(2) If there are duties payable with respect to such bequest,
upon what basis is the amount of such duties to be cal-
culated? and (3) By whom are such duties payable?

As to the first of these questions, the said bequest, in my
view, comes clearly within the terms of s. 2, which reads as
follows:

2. All property, moveable or immoveable, the ownership, usufruct or
enjoyment whereof is transmitted owing to death, shall be liable to duties,
calculated upon the aggregate value of the property transmitted, at the
rates fixed in section 9.

Moreover, the question as to whether such a bequest is
subject to succession duties under the Act was settled in

1119571 Que. Q.B. 63.
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my opinion by the decision of this Court in Guaranty Trust
Company of New York et al. v. The King', in which a
similar bequest of revenue was in issue. The argument
that the bequests to Miss Johnston and Mrs. Hill were not
subject to any duties was not pressed too strenuously by
Mr. Watt.

As to the second question, duties being payable under s. 2,
the amount falls to be determined under ss. 9 and 31. Sec-
tion 9, which deals with rates, is not in issue, and the
relevant portion of s. 31 reads as follows:

31. In the case of usufruct, use, substitution or attribution of the
revenue from any capital or from any trust fund, the amount of duties
payable shall be calculated as though the usufructuary, the person having
the right of use, the institute or the beneficiary of the revenue, received,
as absolute owner, the property subject to the usufruct, right of use, sub-
stitution or trust, and the said duties may be paid from the capital.
Sections 2 and 31 read together provide (1) for duties with
respect to property transmitted subject to ‘“usufruet, use,
substitution or attribution of revenue”; (2) that the duties
payable shall be calculated as though the usufructuary, the
person having the right of use, the institute or the bene-
ficiary of the revenue, received, as absolute owner, the
property subject to such life or other similar interest; and
(3) that payment of the duties may be made out of such
property. Section 42 provides for a privilege upon the
property of an estate to secure the payment of succession
duties.

In the Guaranty Trust case, supra, a majority of this
Court held that, on the faets, the bequest of revenue there
in issue came within the terms of what is now s. 19 of the
Act for the purpose of fixing the value of the bequest for
succession duty purposes, and that finding was conclusive
so far as the question at issue in that appeal was concerned.

In 1943 however, subsequent to the death of the testator
whose estate was in issue in the Guaranty Trust case, the
Quebec Succession Duties Act, R.S.Q. 1941, c. 80, was
revised and replaced by the Aet 7 Geo. VI, ¢. 18. In this
new Act the second paragraph of s. 13 (considered in the
Guaranty Trust case) was amended inter alia by adding the
words “or attribution of income from any capital or from
any trust fund” to the words “usufruct, use and substitu-
tion” already contained in the section, and it became s. 31 of

1119481 S.C.R. 183, [1949] 1 D.L.R. 565.
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the new Act. In my opinion this amendment is clear and 1;955
unambiguous and it has the effect of bringing a bequest of Gruex-
revenue (such as is in issue here) squarely within the terms *5 1"

et al.
of s. 31, thus rendering the provisions of s. 19 inapplicable. Tem &m .

If T am right in this view, the reasons of my brother Abbont J
Rand, speaking for the majority in the Guaranty Trust =~ ——"
case, are of little assistance in determining the second ques-
tion to which I have referred.

It was argued by Mr. Laing that if the Crown’s conten-
tion as to the interpretation to be given to s. 31 were to be
accepted, the effect would be implicitly to repeal, in part at
any rate, the provisions of s. 13. I cannot accept this con-
tention. The two sections forming part of the same statute
must, of course, be read together, but I am unable to see any
conflict between them, however unfortunate the result may
seem to be in certain cases. It was also suggested during the
course of the argument that had the income of the residue
been bequeathed to the charity even for one day and the
capital to an individual, no duties would have been pay-
able by the latter and that this could not have been intended
by the Legislature. I am far from being satisfied that such
a result would follow (since in my view in such a case s. 31,
which is not the charging section, never comes into play)
but even if it did, I can see no reason for refusing to apply
the plain words of s. 31.

The Act does not purport to determine the apportion-
‘ment to be made, if any, of the duties payable, between a
person entitled to receive revenues and a person ultimately
entitled to receive capital. In the present case the testatrix
provided that all duties payable with respect to the benefits
conferred under her will, including those on a particular
legacy to her brother, were to be paid by her executors and
trustees out of the mass of her estate before any distribution
of capital or revenue. Had she not done so, this matter
of apportionment, if any, might have had to be determined
in accordance with the general law as was the case In
Lamarche v. Bleau!, referred to in argument, but as to this
I do not find it necessary to express any opinion.

Since preparing these reasons I have had the advantage
of reading the notes of my brother Taschereau and I am in

1719301 S.C.R. 198, [1930] 3 D.L.R. 545.
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1858 agreement with the views which he has expressed as to the

Grmen- law concerning “trusts” in the Provinee of Quebec.
SHIELDS

et al. Appellants also appealed against the judgment of the
Court of Queen’s Bench maintaining the Crown’s appeal
against that portion of the judgment of the learned trial
judge which reserved to the respondent the right to collect
duties from year to year upon the annual payments to Miss
Johnston and Mrs. Hill.

For the reasons which I have given, as well as for those
delivered by Mr. Justice Hyde in the Court below, with
which I am in substantial agreement, I would dismiss both
appeals with costs.

v.
THE QUEEN

Abbott J.

Appeals dismissed with costs, Lockr J. dissenting.

Attorneys for the suppliants, appellants: Foster, Hannen,
Watt, Leggat & Colby, Montreal.

Attorney for the respondent: G. Hudon, Quebec.
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GEORGES BRASSARD (Plaintiff) ........ APPELLANT;
AND

AUTOBUS & TAXIS LIMITEE} R
ESPONDENT.
(Defendant) ..................

ON APPEAL FROM THE COURT OF QUEEN’S BENCI, APPEAL SIDE,
PROVINCE OF QUEBEC

Motor wvehicles—Collision—Loss of control—Damages to a building—
Responsibility—Whether presumption of s. 63 of Motor Vehicles Act,
R.S8.Q. 1941, c. 142, applies.

The defendant company’s bus, following a collision with a truck, was
forced off the road and struck the plaintiff’s building. Held, the plain-
tiff was not entitled to judgment against the defendant for the
damages to his building, since the evidence clearly established that
the driver of the truck was solely responsible for the collision.
Assuming (without deciding) that the presumption of fault under s. 53
of the Motor Vehicles Act applied in the circumstances, that presump-
tion was rebutted by the evidence, and, the cause of the accident having
been established, the rule laid down in Parent v. Lapointe, [1952]
1 8.C.R. 376, did not apply. :

APPEAL from a judgment of the Court of Queen’s

Bench, Appeal Side, Province of Quebec', reversing a judg-

ment of Langlais J. Appeal dismissed.

R. Fradette, Q.C., and M. Cain, for the plaintiff,
appellant.

J. Landry, Q.C., for the defendant, respondent.

The judgment of the Court was delivered by

TascHEREAU J.:—Un accident de véhicules-automobiles
est & Lorigine de ce litige. Comme conséquence d’'une col-
lision survenue & Arvida, & lintersection des rues Hudson
et 25iéme, 'autobus de Yintimée alla frapper la facade du
magasin de 'appelant, lui causant des dommages substan-
tiels. Le juge au procés a maintenu l'action jusqu’a con-
currence de $1,597 avec intéréts depuis I’'assignation et les
dépens. Si on ajoute les intéréts au ecapital, tel que
Pautorise l'art. 43 de la Loi de la cour supréme, le montant
dépasse $2,000 et cette Cour a, en conséquence, la juridiction
voulue pour entendre cet appel. La Cour du banc de la
reine’, ’honorable juge en chef Galipeault dissident, a main-
tenu 'appel et a rejeté 1'action.

*PresENT: Taschereau, Rand, Fauteux, Abbott and Judson JJ.

1719571 Que. Q.B. 23.
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1958 Les faits de la cause peuvent sommairement se résumer

Beassarp ainsi. Le ou vers le 3 octobre 1941, alors qu'il faisait noir

Avmeszs €6 que la pluie tombait, Pautobus de Pintimée dans lequel

&Taxis  gvaient pris place deux passagers, outre le conducteur,

L.

procédait dans une direction nord-sud, sur la rue Hudson.

Ta“here”‘“'] ‘A une distance d’environ 150 pieds de la rue 25iéme, qui

traverse perpendiculairement, ’autobus dépassa une voiture

stationnée du ¢6té droit. La rue Hudson a une largeur de

36 pieds, et est marquée au centre d’une ligne blanche.

L’autobus continua sa route & une vitesse d’environ

15 milles & 'heure, et rendu & lintersection, vint en col-

lision avee un camion citerne, propriété de Joron & Cie Inc.,

qui venait 3 sa gauche dans une direction ouest-est. Comme

résultat du choe, autobus dont le conducteur avait néces-

sairement perdu contrdle, est allé frapper le magasin de

I’appelant, situé au coin sud-ouest des deux rues, avec le
résultat que ’on connait.

Le juge au procés a appliqué les dispositions de Part.
1054 C.C. qui rend responsable une personne du dommage
causé par une chose qu’elle a sous sa garde. Il a aussi
affirmé que si 'intimée n’est pas responsable de cet accident,
elle aura quand méme & payer au demandeur le montant
des dommages, quitte & exercer plus tard une action récur-
soire contre le véritable auteur du quasi-délit. Evidemment,
ces deux propositions sont dénuées de tout fondement légal
et ne peuvent étre acceptées. Il est inutile de dire que ces
deux motifs n’ont jamais été invoqués par le procureur de
Pappelant, et qu’ils n’ont pas été retenus par I'honorable
juge en chef de la Cour du banc de la reine, comme base de
sa dissidence.

L’honorable juge en chef g’appuie sur la présomption
créée par l'art. 53 de la Loi des véhicules automobiles,
S.R.Q. 1941, c. 142, ainsi que sur la cause de Parent v.
Lapointe', jugée par cette Cour, ol il a été décidé que lors-
qu'il s’agit d’un fait exceptionnel qui n’aurait pas di se
produire dans des conditions normales, il existe une pré-
somption de faute contre 'auteur du délit ou du quasi-délit
qu’il lui incombe de repousser.

La majorité de la Cour, au contraire, en est venue a la
conclusion que l'intimée avait établi qu’elle n’avait commis
aucune faute engendrant sa responsabilité, et que toute

1119521 1 8.C.R. 376.
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présomption avait donc été totalement repoussée. IL’on lgf
sait que la présomption édictée par 'art. 53 de la Lot des Brassarp
véhicules automobiles n’existe qu’en autant que le dommage 4 ymmsus
est causé dans un chemin public. Sans me prononcer sur &LTTEP;IS
la question de savoir si elle s’applique dans le présent cas,

je crois, assumant qu’elle s’appliquerait, qu’elle a été com- Tasc}‘erea“']
plétement détruite par la preuve offerte par l'intimée, et

que la cause de cet accident ayant été parfaitement établie,

il n’y a pas lieu d’appliquer les principes énonecés par cette

Cour dans la cause de Parent v. Lapointe.

En effet, 1a preuve révéle clairement qu’en arrivant 3
Pintersection des rues Hudson et 25iéme, le chauffeur de
Pautobus conduisait son véhicule du coté droit de la rue.
C’est ce qu’il jure, et c’est ce que confirment deux témoins,
Simard et Cooper, qui étaient passagers dans I’autobus.
Ces mémes témoinsg établissent hors de tout doute que
Pautobus allait 3 une vitesse raisonnable, soit environ
15 milles & I’heure.

De plus, le chauffeur de I'intimée avait préséance et par
conséquent droit de passage, et il importait au conducteur
du camion de protéger sa droite, tel que le veut la loi. Il
aurait di immobiliser son camion avant de s’engager dans
I'intersection, mais il négligea ce devoir de prudence imposé
par la loi, et au moment du choe, il avait dépassé la ligne
médiane de la rue Hudson. Les photographies démontrent
que c’est bien lui qui a frappé l'autobus, en avant sur le
coté gauche, et d’ailleurs, toute autre conclusion serait irra-
tionnelle, et il serait impossible d’expliquer que l'autobus
ft projeté sur le magasin de Pappelant.

Je suis donc d’opinion que la Cour du banc de la reine
n’a pas fait d’erreur en statuant que I'intimée s’est libérée
de toute présomption de faute, et que I'action a été juste-
ment rejetée.

Le jugement a quo doit étre confirmé avec dépens de
toutes les Cours.
Appeal dismissed with costs.
Attorneys for the plaintiff, appellant: Fradette, Bergeron
& Cain, Chicoutimz.

Attorneys for the defendant,’ respondent: Talbot &
Landry, Chicoutima,
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KATHLEEN LAHAY (Plaintiff) .......... APPELLANT;
AND

MAY ADELENE BROWN, Executrix of
the Estate of William Eli Brown and
the said MAY ADELENE BROWN
(Defendant) .........cccooiiveino...

RESPONDENT.

ON APPEAL FROM THE COURT OF APPEAL FOR ONTARIO

Evidence—Corroboration—Claim against estate of deceased person—Agree-
ment to make will—The Bvidence Act, BR.8.0. 1950, c. 119, s. 12.

The plaintiff alleged that one B, for whom she had acted as housekeeper
and nurse for many years, had promised, if she remained with him, to
make a will leaving his entire estate to her. B died and by his will he
directed that one-third of the residue of his estate be paid to the
plaintiff and the other two-thirds to the defendant, his widow and
executrix. The plaintiff sued, claiming, inter alia, specific performance
of the alleged agreement to leave her the entire estate. The trial judge
believed the plaintiff’s evidence as to the making of the agreement
but dismissed her claim under this head because there was no corrob-
oration as required by s. 12 of the Ontario Ewvidence Act. These
findings were affirmed by the Court of Appeal.

Held (Rand J. dissenting) : The judgments below must be affirmed. The
evidence relied upon by the plaintiff as corroboration of her evidence
was equally consistent with B having promised to see that the plaintiff
was “well paid” for her services as with a promise to make a will
solely in her favour. Facts, though independently established, could
not amount to corroboration if, in the view of the tribunal of fact,
they were equally consistent with the falsity as with the truth of the
evidence that needed corroboration.

Per Rand J., dissenting: The fact that B had previously made and later
destroyed a will leaving all his property to the plaintif was, when
read in the light of all the other circumstances of the case, sufficient
corroboration of her evidence that he had contracted to make such a
will. Loffus v. Maw (1862), 3 Giff. 592 at 604, quoted with approval.

APPEAL from a judgment of the Court of Appeal for
Ontario, varying a judgment of Spence J. Appeal dismissed,
Rand J. dissenting.

The plaintiff was for many years housekeeper and nurse

to Dr. William Eli Brown. Dr. Brown’s second wife, Grace
Huff Brown, suffered a stroke in 1945, and the plaintiff’s

*PresENT: Kerwin CJ. and Taschereau, Rand, Cartwright and
Abbott JJ. ‘

1[19571 O.W.N. 210, 8 D.L.R. (2d) 728.
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duties became much more onerous from then until Mrs.
Brown’s death in 1949. Mrs. Brown, by her will,
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bequeathed her entire estate to the plaintiff. The plaintiff Bng,;m

was given as remuneration $20 a month until 1954, and
"$30 a month thereafter. She alleged that in addition
Dr. Brown had promised in 1945, after his wife’s stroke,
that she “would be well paid” if she stayed with him, and
that in 1950 and again in 1954, he had said that if she
stayed with him until his death he would make a will
leaving her his entire estate.

In 1954, shortly before the second promise above referred
to, Dr. Brown married the defendant. He died on
February 8, 1955, and by his will he appointed the defend-
ant his executrix, and directed that one-third of the residue
of his estate (of about $41,000) should be paid to the
plaintiff and two-thirds to the defendant.

The plaintiff sued, claiming (1) specific performance of
the contract to make a will in the plaintiff’s favour, and,
alternatively, damages in the value of the estate; (2)
$15,000 for work and services at the rate of $5 a day; (3)
delivery of certain chattels or proceeds of chattels forming
part of the estate of Grace Huff Brown. The trial judge
dismissed the action under head 1, awarded the plaintiff
$18,150 under head 2, and granted relief under head 3.
The Court of Appeal reduced the amount awarded under
head 2 to $10,950, but otherwise dismissed the appeal.
The plaintiff appealed in respect of head 1 only.

Leuns Ducan, Q.C., and W.B. Williston, Q.C., for the
plaintiff, appellant.

John J. Robinette, Q.C., for the defendant, respondent.

The judgment of Kerwin C.J. and Taschereau, Cart-
wright and Abbott JJ. was delivered by

CarrwriGHT J.:—This is an appeal from a judgment of
the Court of Appeal for Ontario* varying a judgment of
Spence J. The judgment awards the appellant $10,950
(instead of the sum of $18,150 allowed at the trial), declares
her to be the owner of a large number of chattels, awards
her certain relief against the respondent in her personal
capacity and declares that the legacy to the respondent of

1[19571 O.W.N. 210, 8 D.L.R. (2d) 728.
51479-4—3
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one-third of the residue of the estate of the late William
Eli Brown does not discharge in whole or in part the debt
of $10,950 for which judgment was given in her favour.

A cross-appeal by the respondent was abandoned and
the only question before us is whether the appellant ought
to have been granted the relief claimed in para. 1 of the
statement of claim, that is, specific performance of an oral
contract alleged to have been made by the late William
Eli Brown, hereinafter referred to as “the deceased”, to
leave the whole of his estate to the appellant, or, in the
alternative, damages in the value of the said estate.

The appellant was employed from late in 1939 to the
date of the death of the deceased, February 8, 1955, as
his housekeeper and as companion to his second wife, Grace
Huff Brown, during her lifetime. Grace Huff Brown
suffered a stroke in 1945 and required detailed attention
thereafter to the date of her death on March 7, 1949. Grace
Huff Brown by her will bequeathed her entire estate to
the appellant. The appellant lived in the deceased’s home
in Orillia as a member of the family, was given her board
and lodging and was paid $20 per month until 1954 and
$30 per month thereafter.

The appellant says that in the year 1945, after Grace
Huff Brown had suffered a stroke, she asked the deceased
for extra pay and that in reply he said “she would be paid”.
She says that in 1946 the deceased repeated this promise
in the words that “she would be well paid” and that in 1947
he told her “to put in $100 a month to his estate”.

Further, the appellant deposed that in 1950 and again
in 1954, shortly after the deceased’s marriage to the
respondent on June 16, 1954, he said that if she promised to
stay with him until his death he would leave her his whole
estate and that she agreed to stay. The learned trial judge
believed the appellant and accepted her evidence with
respect to all these conversations with the deceased. He
found that her evidence with respect to the statements
made in 1945, 1946 and 1947 was corroborated but that
her evidence regarding the promises made by the deceased
in 1950 and 1954 to leave her his whole estate was not
corroborated as required by s. 12 of The Evidence Act,
R.8.0. 1950, c. 119.
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Aylesworth J.A., who delivered the unanimous judgment fff

of the Court of Appeal, stated that having read all the LAfn
evidence with great care he very gravely doubted whether, Browx
had he been trying the case, he would have accepted theg, rtwright 7.
appellant’s evidence as to her conversations with the —-—
deceased in which he was said to have agreed to leave her

his whole estate. He concluded however that the Court

should accept this finding of the learned trial judge. I

share the doubt expressed by the learned justice of appeal

but it is not suggested that we should disturb the con-
current findings of fact that these conversations were as
deposed to by the appellant.

The appellant relies mainly on the following matters as
furnishing corroboration of her evidence that the deceased
promised to leave the whole of his estate to her in con-
sideration of her promise to remain with him and look
after him until his death.

First: the evidence of Weldon Fowler that in 1951 and
1952 the deceased told him on several occasions that he
was going to leave all his money to the appellant and that
he had made a will leaving everything to her.

Second: the following evidence of John Croft:

Q. Did Doctor Brown say anything to you about a promise? A. Yes.
He told me that Mrs. Lahay had promised to stay with him as long as he
lived and look after him.

Q. Did he say anything about what he would do because of that?
A. Yes. He told me that Mrs. Lahay would not have to work again. He
was going to look after her because she made that promise.

Third: the following evidence of the respondent:

Q. Well then, the question of the will of the late Doctor Brown. When
did you learn that the Doctor had a will? A. Well, while I was ill, the
Doctor came upstairs one day and said to me, “What do you think I did
today?” I said, “I am not sure. I haven’t any—I haven’t lived with you
long enough to keep track of what you do.” He said “I was out and
made a will”. He told me that he had left one-third of his estate to
Mrs. Lahay and two-thirds to me. He said, “What do you think of that?”
I said—he said he had always told Mrs. Lahay if she stayed with him he
would remember her. I said, “I am very glad that you made a will. If
you made a promise, that was the thing to do, to keep it. I am glad you
attended to it.”

Q. Did you see the will? A. I didn’t see the will nor know anything
further about it, nor I didn’t really ask him anything further about it.

Q. About how soon after your marriage did that conversation take
place? A. It must have been about a week, I would think it would be two
weeks after. It might have been three; very shortly after.

* * *
51479-4—3%
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Q. You have told us about his promise to her and Mrs. Lahay's
promise to him. Does that not indicate that he considered himself
indebted to her? A. Considering that I understand—he showed me his
indebtedness by remembering her.

Q. Then there was an indebtedness, is that correct? A. Yes, I guess
that is right.

Q. The Doctor admitted to you that he had an indebtedness to her?
A. Yes.

Q. Did he feel he could discharge it by a will? A, By his will.
~ The learned trial judge, after reviewing the evidence
with care, reached the conclusion that none of it afforded
corroboration of the appellant’s evidence that the deceased

‘had promised to make a will only in her favour; in his view

everything relied on by the appellant was equally con-
sistent with the deceased having expressed the intention,
or having promised, that he would see that the appellant
was “well paid” or that “she would be taken care of” or
that “he was going to look after her”. This view of the
evidence was expressly concurred in by the Court of Appeal.

It is well settled that faects, though independently
established, will not amount to corroboration if, in the
view of the tribunal of fact, they are equally consistent with
the truth as with the falsity of the evidence of which cor-
roboration is required. After a consideration of all the
evidence I agree with the finding of the learned trial judge,
concurred in by the Court of Appeal, that there is no cor-
roboration of the evidence of the appellant on the vital
question whether the deceased promised to leave the whole
of his estate to her. It follows that I would dismiss the
appeal and it becomes unnecessary to consider the sub-
missions of the respondent, based on The Statutes of
Frauds, R.S.0. 1950, c. 371. '

The question of the proper order as to costs is made
less difficult by the submission of eounsel for the respondent
that whatever the result of the appeal the costs of all
parties should be paid out of the estate. Success was
divided at the trial and in the Court of Appeal and while
in this Court the appellant fails in her appeal the cross-
appeal was not abandoned until the commencement of the
argument of counsel for the respondent. The costs will
not have been substantially increased by the claims made
against the respondent in her personal capacity. Under the
somewhat unusual circumstances of the case, I would
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_therefore dismiss the appeal and the cross-appeal and Eis

direct that the costs of all parties in this Court and in the Lamay
Courts below be paid out of the estate of the late William pgown
Eli Brown, those of the respondent in her capacity as
executrix as between solicitor and client.

Cartwright J.

Ranp J. (dissenting):—I am unable to agree that the
evidence given by the claimant establishing the contract
which the trial judge accepted and which in both the Court
of Appeal and this Court is stated also to be accepted, was
not corroborated by “some other material evidence”. The
deceased’s second wife had died in 1949. The contract was
entered into in 1950, the year the deceased retired from
medical practice; in 1951 and 1952 on several occasions he
told the witness Fowler, a mear neighbour and a close
friend, that he had made a will giving all of his property to
the claimant; in 1954 he married again but told the claim-
ant that he “needed” her more than ever; within two weeks
or so he had made a new will which, apart from two
legacies of $500 each, gave one-third of the estate to the
claimant and two-thirds to his wife. Within that time also,
the latter had seen her husband destroy a will by burning
it in the fireplace. The new will was made known to the
wife on the day it was made while she was ill in bed, and
the deceased, thinking -apparently that explanation was
needed for the gift to the claimant, put it on the ground
of being indebted to her, to which he received his wife’s
assurance, if he had made a promise to make provision,
that that “was the thing to do”.

The fact of a will being made giving all the testator’s
property to such a claimant may or may not be corrobora-
tive evidence of a contract to do so; that depends on the
whole of the circumstances; and here the coincidence of
the death of the second wife in 1949, the contract in 1950,
the acknowledgment in 1951 or 1952 of having made a will
with such a provision, the fact that in 1954, within days
after his third marriage, he destroys a will and makes
another under which the claimant receives half as much
of the residue as the wife; the absence of near relatives and
the fact that only two other legacies of $500 each were
provided to a niece and a nephew: these circumstances
taken together furnish an overwhelming probability that
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there was such an agreement and are, consequently, an
ample corroboration of the claimant’s testimony.

In Loffus v. Maw', Stuart V.-C., in dealing with a similar
situation in which, instead of a contract, there was a
promissory ‘representation”, said this:

No evidence of the representation can well be stronger than the actual
preparation and production of the instrument, whether revocable or not . . .
The decision there that the service rendered was such
a part performance as took the case out of the Statute of
Frauds was overruled by Maddison v. Alderson?; but the
relevancy and probative value of the existence of the will
to the representation as it was viewed by a judge of wide
experience in such matters was, of course, unaffected by
that result.

As given by the evidence of the widow, from the occasion
and the manner of disclosing to her the new will, it is clear
that the deceased was a bit embarrassed by that circum-
stance and felt the necessity or desirability of an explana-
tion. Under the influences of the new marriage, it was
an eagy transition in his atitude towards the claimant to
come to view himself as a sort of tutelary guardian, to
change his role from that of a master in a business relation
with a woman who knew his pattern of living, was very
competent, understanding and dependable, to that of
benevolent patron. He took pains to emphasize, on that
occasion, his “indebtedness”. This conduct itself adds
contractual colour to his repeated statements to Fowler.
Conceivably he vaguegly thought of himself at all times
as more or less an indulgent benefactor but that subjective
impression would have no relevance to the words he uttered
and the meaning they conveyed to the claimant. It is
beyond the slightest doubt, as the trial judge found, that
corroboration was shown of an obligation toward the
claimant that originated in 1945, and in view of the specific
statement to Fowler, there is equally corroboration of the
agreement of 1950 to include the whole of his property.

In 1950 he was a man of 70 and healthy except for
psoriasis which he spoke of to the claimant as likely to
grow more serious,—he died in fact of gall bladder trouble
and jaundice—and from appearances might well have lived

1(1862), 3 Giff. 592 at 604, 66 E.R. 544 at 548.
2(1883), 8 App. Cas. 467.
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10 or more years longer, as his wife says she expected him
to do. In that event, having retired from practice, his
expenses, including the paltry $20 a month to the claimant,
increased in 1950 to $30, might easily have consumed a
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substantial portion of what he possessed. Heavy medical Rand J.

and hospital outlays might have been called for or other
contingencies might have had the same result, the total
drain of which, happening at a time when the claimant
would be approaching 60, might furnish her with far less
than the most ordinary remuneration.

The words “all my property” relating to the death of
a person are to be read as if they specified “all my real
and personal property”, and the property becomes fixed
at the moment of death. So far as the oral contract relates
to an interest in land it is, under the Statute of Frauds,
unenforceable, and Maddison v. Alderson, supra, precludes
specific performance. But the question is whether or not
a contract of that nature is to be looked upon as an entirety
or as distributive in the sense of divisible, and I think there
can be no doubt that it is to be viewed as the latter. Where
the total consideration by the promisee is fully executed
and all that remains is a will in general terms, it would
be somewhat absurd to say that the transmission of each
portion of the property was conditional upon or inseparably
bound up with the transmission of the whole. If, for
example, assuming corroboration, a will gave to the claimant
only the real estate, could it possibly be said that no claim
could be made under such a contract for the personalty
which the statute would not affect? I should say clearly
not. The contract in this case is, then, enforceable to the
extent of the net worth of the personal estate.

One further question remains. Land was included in
the assets estimated at the value of $22,000 of a total
estate of $48,603.91. Against the latter were debts amount-
ing to $7,720.06, leaving an estimated residue of $40,973.85.
A question might be raised whether the debts should be
paid out of the personalty in exoneration of the land or
vice versa; but as it has not been argued, I express no
opinion on it. With the determination of that question,
there should probably be a right of election to the claimant
as on a material breach, but this also I leave untouched.
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253 I would, therefore, allow the appeal, but since the

Lamsy  majority of the Court are for dismissal there is no purpose
Beowy 1D doing more than recording this dissent.

Rand J. Appeal dismissed, RAND J. dissenting.

Solicitor for the plaintiff, appellant: Lewis Duncan,
Toronto.

Solicitor for the defendant, respondent: A. E. McKague,
Toronto.
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OF ST. THOMAS ................

THE CORPORATION OF THE
CITY OF LONDON, THE LON- .
DON RAILWAY COMMISSION APPELLANTS;
axp THE LONDON AND PORT
STANLEY RAILWAY COMPANY

RESPONDENT.

AND

THE CORPORATION OF THE}
TOWNSHIP OF YARMOUTH ..

THE CORPORATION OF THE
CITY OF LONDON, THE LON-
DON RAILWAY COMMISSION APPELLANTS;
axp THE LONDON AND PORT
STANLEY RAILWAY COMPANY

RESPONDENT.

AND

THE CORPORATION OF THE}

VILLAGE OF PORT STANLEY .. RESPONDENT.

ON APPEAL FROM THE COURT OF APPEAL FOR ONTARIO

Tazation—Municipal real property assessment—Effect of amendment of
ss. 4(9) and 89 of The Assessment Act, R8.0. 1950, c¢. 24, by 1952, c. 3,
ss. 1(1), 10. '

Under the relevant legislation the lands owned by The London and Port
Stanley Railway Company were leased by it to the City of London
and managed and controlled by the London Railway Commission.

Held: The effect of the 1952 amendments to ss. 4(9) and 39(1) of The
Assessment Act was that these lands, although they were previously
assessable and taxable as “land .. . leased by . .. a municipal cor-
poration” became exempt from taxation on the coming into force of
the 1952 amendments.

#*PresENT: Kerwin C.J. and Rand, Locke, Cartwright and Fauteux JJ.
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Generally speaking, the interests of an owner and of & tenant are not
valued separately under The Assessment Act for purposes of assess-
ment or taxation, and it is only in special cases, such as those referred
to in ss. 21 and 32, that the tenant is assessed or deemed to be the
owner. The words “land” and “lands” as used in s. 39, as re-enacted,
are not to be intempreted as including leasehold interests, notwith-
standing the provisions of s. 1(g) of The Municipal Act and s. 33 of
The Interpretation Act.

APPEALS from the judgments of the Court of Appeal for
Ontario!, in three appeals argued together. Appeals allowed.

W. B. Williston, Q.C., and J. D. Taylor, for the appel-
lants.

J. J. Robinette, Q.C., and D. K. Laidlaw, for the
respondents. '

The judgment of the Court was delivered by

Tae CHigr Justice:—These are appeals by the Cor-
poration of the City of London, the London Railway
Commission and the London and Port Stanley Railway
Company from three orders of the Court of Appeal for
Ontario!, in one of which the Corporation of the City of
St. Thomas is respondent, in another of which the Corpora-
tion of the Township of Yarmouth is respondent, and in
the third of which the Corporation of the Village of Port
Stanley is respondent. One point in connection with the
City of St. Thomas will be mentioned and dealt with later,
but, in the meantime, the appeals with respect to the three
municipalities may be considered together.

The proceedings commenced with applications to the
courts of revision of the several municipalities under s.
124 of The Assessment Act, R.S.0. 1950, c. 24, the applicable
part of which reads as follows:

124. (1) An application to the court of revision for the abatement or
refund of taxes levied in the year in respect of which the application is
made may be made by any person . . .

() in respect of land which has become exempt from taxation during

the year . ..

In each case the London and Port Stanley Railway Com-
pany was registered as owner of the “land”. -
1119571 O.R. 37, 7 DL.R. (2d) 140 (sub nom. Yarmouth, Port Stanley

and St. Thomas v. City of London, London Railway Commission,
London and Port Stanley Railway Company).
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That company was incorporated by c. 133 of the 1853
statutes of Canada. The City of London, by its holding of
shares and bonds with share-voting rights, owned in 1952,
and now holds, a majority of the share-voting rights in
the company. By ¢. 103 of the Ontario statutes of 1913 the
City of London was empowered to enter into a lease with
the railway company for a lease of the railway and to
operate the same. By statute of Canada 1914, ¢. 96, a
99-year lease and agreement, dated November 28, 1913,
from the company to the Corporation of the City of
London was confirmed “and the whole management and
control of the making, completion, equipment, operation,
alteration and maintenance of the said The London and
Port Stanley Railway for, and as the agents of, the Cor-
poration” was entrusted to a body corporate known as
The London Railway Commission. The lease set forth
in a schedule to the Act was given “subject to all the rents,
conditions, provisos and agreements” mentioned in it and
by para. 6 of the said lease it was provided that:

The parties of the second part [The Corporation of the City of
London] shall pay all taxes, rates, duties and assessments whatsoever,
whether municipal, parliamentary, or otherwise, or which may or shall
during the term aforesaid, be charged upon the said The London and Port
Stanley Railway or its appurtenances, or upon the said parties of the first
part [The London and Port Stanley Railway Company] on account thereof,
or on account of any of its property.

By Ontario statute 1950, c. 105, ss. 7 and 8, it was
enacted:

7. The Corporation of the City of London is hereby authorized and
empowered, in addition to all other powers now vested in it, to acquire,
operate and dispose of the undertaking and assets of The London & Port
Stanley Railway Company, or any part thereof, and such authority and
powers may be, by by-law, delegated to The London Railway Commission.

8. The Corporation of the City of London is hereby authorized and
empowered and declared to have had the authority and power to acquire,
use, hold and dispose of lands, premises, buildings and equipment through-
out the County of Middlesex and the County of Elgin for the purposes of
or in any way used in connection with the operation of The London & Port
Stanley Railway or the advancement of the business thereof.

It may be added that (although this occurred after 1952)
there is an Ontario statute, 1953, ¢. 118, ratifying and con-
firming an agreement of October 23, 1952, between the
City of London and Canadian National Realties Limited
and another, by the terms of which the City became the
owner of the Canadian National company’s 2,347 shares
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198 of the railway company, and it was agreed that, upon

EI;;?;F obtaining the necessary statutory authority, all the assets
ooy and undertaking of the railway should be transferred to
O the city. All parties to these proceedings agree that no
ITY OF . .
Sr. Tmomas such transfer may be made without a special Act of the

etal.  Pparliament of Canada and this has not been obtained.

KerwinGJ.  Tp the year 1951 the City of St. Thomas assessed the
railway company as owner of certain lands within its limits;
the Village of Port Stanley assessed the raillway company
and the City of London as owners of certain lands within
the limits of that municipality; and the Township of
Yarmouth assessed the railway company and the City of
London as owners of certain lands within its limits. In
each case in 1952 the taxes imposed for that year on the
lands assessed in 1951 were paid by the London Railway
Commission to the assessing municipality and it was for
a refund of these taxes that the applications were made
under s. 124 of The Assessment Act. The applications went
through the regular channels and were ultimately granted
by the Ontario Municipal Board, but the latter’s orders
were set aside by the Court of Appeal. The present appel-
lants allege that by virtue of certain provisions of The
Assessment Act, as amended in 1952, the real property upon
which the taxes had been paid had become exempt from
taxation during the year 1952. The validity of that conten-
tion depends upon the proper construction of s. 4(9) and s.
39 of the Act, as amended by 1952, c. 3, which amendments,
although assented to on April 10, 1952, were by virtue of
s. 21 of the amending Act deemed to have come into force
on January 1, 1952,

At the time of the assessments in 1951, s. 4(9) of The
Assessment Act read as follows:

4. All real property in Ontario shall be liable to taxation subject to
the following exemptions: . . .

9. Except as provided in sections 39 and 40, the property belonging to
or leased by any county or municipality or vésted in or controlled by any
public commission wherever situate and whether occupied for the purposes
thereof or unoccupied; but not when occupied by a tenant or lessee, nor
when used for parking vehicles where a fee is charged for such parking.

As to the exceptions referred to, we are concerned only
with subs. (1) of s. 39:

39. (1) Land owned or leased by or vested in a municipal corporation
or commission or in trustees or any other body acting for and on behalf
of a municipal corporation and used for the purpose of supplying water,
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light, heat or power to the inhabitants of the municipality, or for the
purposes of a transportation system or telephone system shall be liable
to assessment and taxation for municipal and school purposes in the
municipality in which it is situate at its actual value, according to the
average value of land in the locality.

By the amending Act of 1952, para. 9 of s. 4 was
amended by striking out the words at the commencement
thereof “Except as provided in sections 39 and 40”; and s.
39 was repealed and the following substituted therefor:

39. (1) In this section,

(a) “commission” means the council of a municipal corporation, or

a commission or trustees or other body, operating a public utility
for or on behalf of the corporation;

(b) “public utility” means a public utility as defined in The Depart-

ment of Municipal Affairs Act.

(2) For the purposes of this section, land and buildings owned by and
vested in a municipal corporation and used for the purposes of a public
utility shall be deemed to be vested in the commission operating the public
utility.

(3) Every commission shall pay in each year, to any municipality in
which are situated lands or buildings owned by and vested in the com-
mission and used for the purposes of the public utility it operates, the
total amount that all rates, except, subject to subsections 4 and 5, rates on
business assessment, levied in that municipality for taxation purposes
based on the assessed value of the land at the actual value thereof accord-
ing to the average value of land in the locality and the assessed value of
such buildings, would produce.

Ok %

(10) The provisions of this section shall apply notwithstanding any-
thing in this or any other general or special Act or any agreement hereto-
fore made and any agreement heretofore made, under which a commission
pays taxes, or money in lieu of taxes or for municipal services, shall be void.

By s. 1(g) of The Department of Municipal Affairs Act,
R.8.0. 1950, c. 96 (referred to in para. (b) of s. 39(1))
“public utility” is defined as including:

. . any street or other railway system . .. which [is] vested in or owned,

controlled or operated by a municipality or municipalities or by a local
board.

It appears to be clear that if the latter part of s. 4(9) of
The Assessment Act before the 1952 amendments had stood
alone, the lands of the railway company, which had been
leased by the City of London, would have been exempt
from taxation, because such lands were “property .
leased by [a] ... municipality”. However, that provision
commenced “Except as provided in sections 39 and 407,
and the effect of the exception in s. 39(1) was that such
lands were agsessable and taxable as “land . . . leased by . . .
a municipal corporation”.
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By the amendments in 1952, the words quoted above at
the commencement of s. 4(9) were stricken out and in the
new s. 39 the only provision for the payment of rates is in
connection with lands or buildings “owned by and vested
in the commission”, which, by virtue of subs. (2), applies
only to “land and buildings owned by and vested in a
munieipal corporation”. Undoubtedly the words “owned”
and ‘“owner” may be susceptible of different meanings,
depending upon the subject-matter under consideration.
That is shown by the cases referred to in the reasons for .
judgment of the majority of the Court of Appeal, although
it might be pointed out that the decision of the Divisional
Court in York et al. v. Township of Osgoode et al! was
reversed by the Court of Appeal? and that it was the latter’s
judgment which was affirmed by this Court®. The distinc-
tion between an owner and tenant in the law of real
property is well known and is recognized by s. 1(0) of The
Assessment Act:

(0) “tenant” includes occupant and the person in possession other

than the owner.

Generally speaking, under The Assessment Act the interests
of an owner and of a tenant are not valued separately for
the purposes of assessment or taxation. In s. 21 the
Legislature is concerned with farmers and their relatives.
Section 32, relating to the assessment of Crown lands, is
dealing with a specific subject and there the tenant of
such lands is to “be assessed in respect of the land in the
same way as if the land was owned or the interest of the
Crown was held by any other person”. I cannot agree that
the majority of the Court of Appeal were justified in relying
upon subs. (10) of s. 30:

(10) Where land is assessed against a tenant under subsection 4 or 9,

the tenant, for the purpose of imposing and collecting taxes upon and
from the land, shall be deemed to be the owner.

Under this provision the tenant is deemed to be the owner
only for the purpose of imposing and collecting taxes upon
and from the land which has been assessed against the
tenant under subs. (4) or (9), the first of these providing
that occupied land owned by a person who is not a resident
in the municipality shall be assessed. against the owner, if

1(1892), 24 O.R. 12. 2(1894), 21 O.A.R. 168.
3(1895), 24 S.C.R. 282.
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known, and against the tenant, and the second providing
for the case of joint owners one of whom is not resident in
the municipality and particularizing what is to happen if
the land is occupied by any of the owners or if it is
unoccupied.
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It was argued that in any event the City of London is o wiics

the owner of the lease; that “land” in s. 39(2) and “lands”
in 8. 39(3), enacted by 1952, c. 3, s. 10, included a leasehold
interest by virtue of the combined operation of s. 33 of The
Interpretation Act, R.S.0. 1950, c. 184:

33. The interpretation section of The Municipal Act shall extend to
all Acts relating to municipal matters.
and s. 1(g) of The Municipal Act, R.S.0. 1950, c. 243:

1. In this Act, . ..

(g) “land” includes lands, tenements and hereditaments, and any
estate or interest therein, and any right or easement affecting them,
and land covered with water.

However, s. 1 of The Interpretation Act enacts:

1. The provisions of this Act shall apply to every Act of the Legislature
contained in these Revised Statutes or hereafter passed, except in so far
ag any such provision,

(a) is inconsistent with the inftent or object of the Act; or

(b) would give to any word, expression or clause of the Act an inter-
pretation inconsistent with the context; or

(¢) is iIn the Act declared not applicable thereto

and s. 2 provides:

2. Where an Act contains an interpretation section or provision, it shall
be read and construed as subject to the exceptions contained in section 1.
To give to “land” or “lands” in s. 39(2) and (3), as enacted
in 1952, the meaning contended for by the respondents
would be both inconsistent with the intent or object of
The Assessment Act and would give to those words an
interpretation inconsistent with the context.

Upon a consideration of The Assessment Act in its
entirety, even before the 1952 amendments, I .am of opinion
that a lease to the City of London for 99 years did not
place that municipality in the position of an owner. I am
also of opinion that the effect of those amendments is to
exempt from taxation the railway property leased by the
City of London because it is not “owned by and vested in”



256 SUPREME COURT OF CANADA [1958]

1958 the City. I have not overlooked s. 18 of The Interpretation

——
Crryor Act:
Lonpon ;

et al. 18. The amendment of an Act shall not be deemed to be or to involve

V. a declaration that the law under such Act was, or was considered by the
CIrY oF  Legislature to have been, different from the law as it has become under
Sr. Tromas g op Act as so amended.

et al.
Kerwin Cy. But this cannot apply if the meaning of the Act as amended

—  and read as a whole is clear, as in my view it is.

The special point with reference to the appeal as against
the City of St. Thomas relates to the powers of the Ontario
Municipal Board. It was argued that on June 24, 1954,
the Board gave a decision which, not having been appealed
from, prevented the Board from reconsidering the matter
and making its order of October 18, 1955. However, for
the reasons given by Hogg J. A., with whom the other two
members of the Court of Appeal agreed, there is no sub-
stance in the point, since the Board had power to vary its
order as provided by s. 46 of The Ontario Municipal Board
Act, R.8.0. 1950, e. 262, as amended. This view, however,
does not affect the proper disposition of the appeals, which
should be allowed, the orders of the Court of Appeal set
aside and those of the Board restored. These latter have
the effect of directing a refund of the 1952 taxes paid to
each of the respondents. The appellants are entitled to
their costs in this Court and in the Court of Appeal.

Appeals allowed with costs throughout.

Solicitors  for the appellants: Fasken, Robertson,
Aitchison, Pickup & Calvin, Toronto.

Solicitor for the respondents: W. Scott McKay,
St. Thomas.
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STANLEY OSBORNE (Plaintiff) ......... APPELLANT;

AND

LA COMMISSION DE TRANSPORT}

DE MONTREAL (Defendant) . ... RESPONDENT.

ON APPEAL FROM THE COURT OF QUEEN’S BENCH , APPEAL SIDE,
PROVINCE OF QUEBEC

Damages—Young child falling in front of bus—No negligence on part of
driver—Injuries aggravated by subsequent conduct of driver amounting
to fault—Liability—Amount of damages—Motor Vehicles Act, R.S.Q.
1941, c. 142, 8. 63.

The plaintiff’s infant son fell in front of a moving bus. The bus was
stopped almost instantly and it was found that a wheel was resting
on the child’s arm. The driver, alleging orders from the defendant
company, his employer, refused at first to move the bus until the
police arrived, but he was finally persuaded to move it. The medical
evidence was to the effeet that the child was left with a permanent
partial incapacity of 25 per cent., resulting from amputation of the
index finger and the thumb necessitated by interference with the
circulation of his blood, and that the injuries had beerr aggravated by
the continued pressure of the wheel. The trial judge found: (1) that
the accident had not been caused by the negligence of the driver;
(2) that the driver had committed a fault in not moving the bus
immediately; (3) that this fault had aggravated the injuries; and
(4) that the plaintiff was entitled to an indemnity. At this stage of
the proceedings there was “chose jugée” on points 2, 3 and 4.

Held: The evidence did not justify interfering with the award of $1,500,
which both Courts below had found reasonable. It was true that the
evidence showed that the injuries were aggravated generally and to
an undetermined degree by the fault of the driver; but it did not
establish that the lack of blood circulation (which it was alleged was
caused by the failure to remove the bus immediately) was the result
of that fault rather than, as it was reasonable to infer, the result of
the crushing movement of the wheel as it first ran over the child’s arm
and later when it was removed.

APPEAL from a judgment of the Court of Queen’s
Bench, Appeal Side, Province of Quebec!, affirming the
judgment of Tellier J. Appeal dismissed.

J. Lessard and N. Denys, for the plaintiff, appellant.
J. Deschenes, for the defendant, respondent.
The judgment of the Court was delivered by

*PreseNT: XKerwin CJ. and Taschereau, Fauteux, Abbott and
Judson JJ.

1119561 Que. Q.B. 853.
51479-4—4
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Favreux J.:—Au cours de la matinée du 9 novembre

OsponnE 1951, Vépouse de I’'appelant et leur enfant 4gé de deux ans
Comur.oz €6 demi, attendaient sur le trottoir, au coin des avenues

TRrRANS-
FORT DE

Verdun et Woodlands en la cité de Verdun, la venue d’un

Montefa autobus de la Commission de Transport de Montréal.

Madame Osborne portait des colis et tenait son enfant par
la main. Au moment méme ot 'autobus allait arriver au
point d’arrét, elle laissa la main de 'enfant pour arranger
ses colis; ¢’est alors que ce dernier se pencha pour ramasser
un objet dans la rue, perdit I’équilibre et tomba sur la
chaussée. Témoin de ces faits, le conducteur de ’autobus
appliqua immédiatement le frein d’urgence; et ayant mis
le véhicule & Varrét, il en sortit pour constater, aveec la mére
et les personnes présentes, que la roue droite d’avant du
véhicule reposait sur Vavant-bras, le poignet et la main
gauches de 'enfant. Sous le prétexte qu’il fallait attendre
la venue d’un agent de police, le conducteur refusa d’abord,
nonobstant les supplications de la mére et des citoyens, de
libérer 'enfant; mais cédant finalement & leurs instances, il
consentit & enlever le frein d’urgence pour leur permettre
de pousser sur I'autobus et retirer la victime.

En raison des blessures causées au tiers inférieur du
bras, au poignet et & la main gauches lors de cet accident,
soit écrasement, fractures multiples, défaut de circulation,
Penfant fut hospitalisé pendant environ deux mois, subit
diverses interventions chirurgicales, perdit l'index et &
toutes fins pratiques 'usage du pouce. 11 demeure en somme
avec une main partiellement atrophiée, et en souffrira une
incapacité partielle permanente de 25 pour cent.

L’appelant fut nommé tuteur & son enfant et institua, en
cette qualité, contre l'intimée, une action en dommages
pour $15,000. Il invoqua la présomption de faute décrétée
par Yart. 53 de la Lot des véhicules automobiles, S.R.Q.
1941, c. 142, et P'omission du conducteur de libérer ’enfant
immédiatement apres l’accident.

La Cour supérieure a jugé que la présomption de faute
avait été repoussée et qu’en conséquence, P'accident lui-
méme ne pouvait étre imputé 3 la Commission ou 3 son
préposé. Elle considéra, cependant, que le défaut de ce
dernier de libérer immédiatement ’enfant aprés P’accident
constituait une faute d’omission aggravant les blessures;
et, pour cette raison, accorda une indemnité de $1,500.
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A Tencontre de ce jugement, Osborne et la Commission
logérent, 4 la Cour du banc de la reine!, un appel et un
contre-appel. Vainement le premier soumit-il que la
présomption de faute n’avait pas été repoussée et que du
chef de cette faute présumée, aussi bien que du chef de
cette faute prouvée d’omission du chauffeur & immédiate-
ment libérer T’enfant, la Commission devait &tre con-
damnée & réparer l’entier préjudice. Vainement, de son
cdté, la Commission plaida-t-elle qu’aprés, pas plus
qu’avant laccident, aucune faute n’avait été commise
par son préposé, qu’aucune aggravation des blessures
causées par l'accident lui-méme n’était résultée de cette
omission du conducteur, et qu'en conséquence, la condam-
nation & payer une indemnité de $1,500 était injustifiée.
Partageant sur tous les points les vues exprimées par le

juge de premiére instance, la Cour du banc de la reine rejeta

l'appel et le contre-appel.

Osborne est seul & se pourvoir devant cette Cour et
invoque exclusivement cette faute d’omission postérieure
a l'accident, pour obtenir que le montant de $1,500 accordé
en raison de cette faute soit porté & $10,000, indemnité
réclamée pour incapacité permanente.

I1 convient de noter qu’au stade ol en est maintenant
la cause, il y a non seulement unanimité d’opinion aux
deux Cours inférieures, mais également chose jugée sur les
questions suivantes:

(i) faute d’omission; (ii) aggravation en résultant; (iii) et
pour cette raison, condamnation & une indemnité.

L’appelant prétend qu’en fait l'incapacité permanente
résulterait de cette absence de circulation, constatée dés
I’hospitalisation, et qui aurait été causée par le maintien
injustifiablement prolongé de la roue de l'autobus sur le
membre blessé de 'enfant et soumet qu’en droit, I'intimée
doit étre tenue totalement responsable de cette incapacité
en raison de la faute de son préposé & procéder sans délai a
le libérer.

Malheureusement pour la victime de cet aceident, il faut
dire que si la preuve autorise la conclusion que cette faute
du préposé a généralement et dans une proportion inconnue,
aggravé les blessures, elle n’établit pas que ce manque de
circulation soit lui-méme attribuable & cette faute plutdt,

119561 Que. Q.B. 853.
51479-4—43
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comme il est raisonnable de linférer, qu’a l’écrasement
causé par le mouvement de la roue lorsque d’abord elle est
arrivée sur le membre de I'enfant et lorsque, par la suite,
elle en a été retirée par recul du véhicule. Cette double
action d’écrasement n’est pas imputable et I'appelant ne
songe pas d’ailleurs & Uimputer au préposé de l'intimée;
elle est inhérente 3 'accident rendu inévitable par les
agissements de la victime; et il en est de méme du maintien
de la roue sur le membre de ’enfant durant cette période
de temps qu’il était raisonnable de prendre pour apprécier
1a, position de la victime et organiser sa libération.

Avec la preuve au dossier, je ne vois pas comment le
juge de premiére instance et les juges de la Cour d’appel
auralent pu se justifier d’accorder en l’espéce la totalité
du montant réclamé pour incapacité permanente et qu’il
y ait lieu d’intervenir pour augmenter le montant que ces
deux Cours ont jugé raisonnable d’accorder pour aggrava-
tion.

Je renverrais I'appel avec dépens.
Appeal dismissed with costs.

Attorneys for the plaintiff, appellant: Taschereau, Eudes
& Denys, Montreal.

Attorneys for the defendant, respondent: Létourneau,
Quinlan, Forest, Deschenes & Emery, Montreal.
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JOSEPH DESIRE BELLEROSE .......... APPELLANT;

AND

THE HONOURABLE MAURICE
DUPLESSIS, as ATTORNEY
GENERAL OF THE PROVINCE
OF QUEBEC, ano THE HON- RESPONDENTS.
OURABLE ANTONIO TALBOT,
Aas MINISTER OF ROADS FOR
THE PROVINCE OF QUEBEC

ON APPEAL FROM THE COURT OF QUEEN’S BENCH, APPEAL SIDE,
PROVINCE OF QUEBEC

Ezpropriation—Compensation—Relocation of provincial highway—Code of
Ctvil Procedure, arts. 1066a et seq—Applicability of s. 97 of the Roads
Act, R8.Q. 1941, ¢. 141.

The plaintiff was awarded $1,515.90 for the expropriation of a small portion
of his farm needed for the relocation and widening of a provincial
highway. In this Court, he disputed two items: (1) an allowance for
the future maintenance of a new access road, and (2) the compensation
for inconvenience by reason of the new highway being located some
200 feet farther away from his buildings than the old highway.

Held: The appeal should be dismissed. The amounts awarded by the
Public Service Board were not so manifestly inadequate as to call for
any interference by either the Court of Appeal or this Court, nor was
it shown that the Board had proceeded upon any wrong principle.

It was not necessary to express an opinion as to whether or not s. 97 of the

Roads Act had any application.

APPEAL from a judgment of the Court of Queen’s
Bench, Appeal Side, Province of Quebec', affirming a.
judgment of Ferland J. homologating a decision of the
Public Service Board in an expropriation matter. Appeal
dismissed.

L. Dugas, Q.C., for the appellant.
L. Tremblay, Q.C., and J. R. Piette, for the respondents.
The judgment of the Court was delivered by

Asport J.:—This appeal involves a claim for indemnity
arising out of the expropriation of a small portion of
appellant’s farm needed for the relocation and widening
of a provincial highway. The matter was submitted to the
Public Service Board, as required by arts. 1066a and

*PrEsENT: Taschereau, Rand, Fauteux, Abbott and Judson JJ.
1119571 Que. QB. 637.

261

1958
——

*Feb. 28
Apr.1



262

1958
——
BELLEROSE
V.
DupLessis
et al.

Abbott J.

SUPREME COURT OF CANADA [1958]

following of the Code of Ciwil Procedure, for the purpose
of fixing the amount of the compensation to which the
appellant was entitled.

Following a hearing by the Board, appellant was awarded
as compensation a total sum of $1,515.90, which included
items for the area of land expropriated (1.05 arpents),
depreciation of another small strip (1.89 arpents) between
the proposed new highway and the old highway, and two
items which are the only ones in issue in the present
appeal, the first covering the future maintenance of a new
access road, and the second, compensation for inconveni-
ence by reason of the new highway being located some 200
feet farther away from appellant’s buildings than the old
highway. For these two items appellant was awarded the
sums of $500 and $250, respectively.

On appeal to the Court of Queen’s Bench?, the majority
of that Court affirmed the award made by the Board, but
Bissonnette J. would have increased by $500 the amount
awarded for maintenance of the new access road, by
$2,400 the amount awarded as compensation for incon-
venience and loss resulting from the increased distance from
the farm buildings to the new highway, and would have
added to the award the relatively small amount of $15.70
for compulsory taking.

At the conclusion of the hearing I was satisfied that the
amounts awarded by the Public Service Board were not
so manifestly inadequate as to call for any interference
either by the Court of Appeal or by this Court, nor was it
shown that the Board had proceeded upon any wrong
principle in reaching the decision which it did.

Having reached this conclusion, I do not find it necessary
to express an opinion as to whether or not s. 97 of the
Roads Act, R.S.Q. 1941, ¢. 141, has any application.

The appeal should be dismissed with costs.
Appeal dismissed with costs.

Attorneys for the appellant: Dugas, Dugas & Dugas,
Joliette,

Attorney for the respondents: J. R. Piette, Joliette.

1119571 Que. Q.B. 637.
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CLAYTON (Defendants) .............. APPELLANTS;
AND

FRASER-BRACE OVERSEAS CORPORATION, TER-
MINAL CONSTRUCTION COMPANY, LIMITED
AND J. A, JONES CONSTRUCTION COMPANY, poiNg
BUSINESS UNDER THE NAME AND STYLE oF FRASER-
BRACE-TERMINAL CONSTRUCTORS; axp JOHN-
SON, DRAKE & PIPER INTERNATIONAL COR-
PORATION, axp MERRITT, CHAPMAN & SCOTT
CORPORATION, poING BUSINESS UNDER THE NAME AND
sTYLE OF DRAKE-MERRITT (Plaintiffs) ............

RESPONDENTS.

ON APPEAL FROM THE SUPREME COURT OF NEW BRUNSWICK,
APPEAL DIVISION

International law—Ezempiion of foreign sovereigns and their property from
tazation in Canada—Leasehold interests and chattels personal.

Tazation—Municipal exemptions—Property owned by or held on behalf
of foreign Government.

The Governments of Canada and the United States of America agreed
to construct a radar defence system. Pursuant to this arrangement,
a group of comstruction companies undertook the erection and com-
pletion of buildings on properties in Saint John leased to the companies
by their owners. All materials used in this work were already the
property of the United States Government or were ordered by the
companics on its behalf. The municipality imposed taxes both on
the leasehold interests in the lands and on the personal property.
These taxes were paid by the companies, in most cases expressly
“under protest”.

Held: The companies were entitled to recover the taxes so paid. Under
the rules of international law as recognized by Canadian Courts,
property of a foreign sovereign was exempt from taxation by local
authorities. Although the leasehold interests were not in name held by
the United States Government, they were held by the companies as
bare trustees for that Government and the exemption aceordingly
extended to them, The circumstances in which the taxes had been paid
did not amount to acquiescence in their imposition or preclude the
companies from recovering them.

*PreEsENT: Rand, Locke, Cartwright, Fauteux and Abbott JJ.
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APPEAL and cross-appeal from a judgment of the
Supreme Court of New Brunswick, Appeal Division',
varying a judgment of McNair C.J.N.B.2 Appeal dismissed;
cross-appeal allowed.

A. B. Gilbert, Q.C., for the defendants, appellants.

E. N. McKelvey and L. M. Machum, for the plaintiffs,
respondents.

Rawp J.:-—This appeal raises a question of liability to
taxation by the appellants of property used by the
respondents as contractors with the Government of the
United States in the construction of what is described as
the “extension and co-ordination of a continental radar
defence system within Canada”, to serve as an agency of
defence for both countries against possible air attacks.

The property consisted of both chattels personal and real,
the latter being two leases of land on which temporary
buildings were erected which, with other property set up
in them, are alleged by the municipality to be fixtures
and by the contractors to be personalty. The local estab-
lishment was a field station for the purposes of the radar
work carried out in northern Canada and extending from
the Atlantic coast to the westerly boundary.

The joint participation in such an undertaking was
obviously dictated by the international situation. It was
entered into under the terms of letters exchanged between
the two Governments which provided generally for the
joint construction, maintenance and operation of the line.
To the extent so defined, the agreement involved an
invitation to personnel and property of the United States
Government to enter upon the territory of this country
for the execution jointly of the common purpose.

A preliminary question concerns the title, legal and
equitable, to the two classes of property. At the trial
MecNair C.J.N.B.% found the legal title to both to be vested
in the respondents but in trust for the United States
Government. In the Appeal Division® all three members,
Richard, Bridges and Jones JJ., agreed that the legal title

1(1957), 9 D.LR. (2d) 391 (sub nom. Fraser-Brace Overseas Corp. v.
Municipality of the City and County of Saint John et al.}.

2(1956), 39 M.P.R. 33 (sub nom. Fraser-Brace et al. v. Suint John
County et al.). :
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to the movable property had vested in that Government,
and that to the leases, executed under seal, in the con-
tractors, the named lessees, but subject to the trust. Each
lease contained a provision permitting an assignment to
the United States Government.

The matter of title is expressly covered by the provisions
of the construction contract. By art. 24(b) it is declared,
among other things, that:

Title to all property purchased by the contractor, for the cost of which
the contractor is entitled to be reimbursed as a direct item of cost under
this contract, shall pass to and vest in the Government upon delivery of
such property by the vendor. Title to other property, the cost of which
is reimbursable to the contractor under this contract, shall pass to and
vest in the Government upon (i) issuance for use of such property in the
performance of this contract, or (ii) commencement of processing or use
of such property in the performance of this contract, or (iii) reimburse-
ment of the cost thereof by the Government, whichever first occurs.

All of the property taxed except the leases was within the
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first category as having been “purchased by the contractors

for the cost of which” they were entitled to reimbursement
“ag a direct item of cost”; and the beneficial interest in
the leases would attach under the second. The form of the
purchasing orders for the movables was headed with the
name of the contractors at the top, followed by a notation
immediately below, “Department of the Army Contract
No. . . .” ete. They were signed at the foot on behalf of
the contractors by their purchasing agent. The shipping
instructions directed the goods to be addressed to the trans-
port officer of the United States army in care of the
contractors at their address in Saint John, New Brunswick,
within the municipality. A further notation mentioned
exemption from certain taxes, for which it was certified
that the goods were being purchased on behalf of the
United States Government for use in the project mentioned
and that they were

to become and remain the property of the Government of the United
States and are not for Resale, Personal or Private use, and are exempt
from Sales Tax, Excise Tax, and Duty

by virtue of an order in council of the Dominion Govern-
ment. This was followed by a statement of exemption
from taxes imposed by the Province of New Brunswick
by way of reference to a certificate of registration in the
Department of the Secretary Treasurer of the Province.
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- In the light of these matters, I agree with the Appeal
Division' that at the time of the assessment the legal title
to the personal property was in the United States Govern-
ment, and that of the leases in the contractors but held in
trust.

The action was dismissed by the Chief Justice! on the
ground that it could not be said that the property so owned
by the United States was “destined for its public use” as
that expression was used by Davey L.J. in Mesurus Bey v.
Gadban et al?, or “devoted to public use in the traditional
sense” as expressed by Duff C.J. in the Reference re Powers
of the City of Ottawa and the Village of Rockcliffe Park
to Tax Foreign Legations, etc? On the appeal, Richard
J., with whom Jones J. concurred, found the purpose
of the property to be that of a public use, in the appropriate
sense, of the United States and that it was consequently
immune from taxation; but that the taxation of the con-
tractors, though trustees, in respect of the leases, could not
be challenged. Bridges J. agreed with the Chief Justice
that the immunity did not, in the circumstances, extend
to any part of the property.

Enough has been said to indicate the precise obligation
of the contractors to the United States Government. It
was essentially one to furnish services, with all property,
materials, tools, equipment and other means used or
employed in or for the work of construction, supplied by
the United States. The faet that this field station was at
some distance from the scene of the permanent works does
not affect its relation to them or its derivative character.
If the works would be exempt, then all property used in
or for their construction, including that in field operations,
regardless of situs, is necessarily identified with the ultimate
purpose. All that was done within the municipality is to
be taken as one with the final accomplishment, and the
purpose of that accomplishment will determine that of
the property used by these subsidiary agencies. -

The general principle of immunity from legal processes
in the broadest sense in what may be called the host
country of public property of a foreign state has been given

1(1957), 9 D.L.R. (2d) 391.

2118941 2 Q.B. 352 at 361.
3119431 S.C.R. 208 at 221, [1943]1 2 D.L.R. 481.
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its authoritative statement for Canada by Duff C.J. in
the Foreign Legations Reference, supra. There, as here,
he was dealing with taxation under general language in
which only the interpretation of the statute was in ques-
tion. The significant aspect of the matter examined by him
was that of the theory on which the immunity is to be
placed. In the early considerations given it, the idea of
exterritoriality, the physieal projection of one sovereignty
within the borders of another, arose probably from one
of its earliest examples, that of a public vessel entering
a foreign port. But as new contacts and relations between
states developed, the multiplied situations appearing ren-
dered necessary a more realistic and flexible conception.
On p. 218 of his reasons, after quoting a passage from
Vattel on the immunities of an ambassador’s residence,
which includes the qualification in the application of the
rule, “at least in all the ordinary affairs of life”, Duff C.J.
observes, on the latter, that it must be read “as excluding
the fiction of exterritoriality in its extreme form”. The
notion was, in his view, finally rejected by the Judicial
Committee in Chung Chi Cheung v. The King'; and revert-
ing to it at p. 230 he repeats: “This fiction of exterritoria-
lity must be disregarded.”

What is substituted is the conception of an invitation
by the host state to the visiting state. That is the core of
what was laid down by Marshall CJ. in The Schooner
Ezxchange v. M’Faddon et al? which Duff C.J. adopts.
The fundamental attitude which states adopt towards
each other is the recognition and observance of individual
sovereignty, that is, the acknowledgment of the absolute
independence of each; and on this basic footing their
intercourse is conducted. When one state admits within
its boundaries a foreign sovereign or his representative, the
terms of that entry are to be gathered from the circum-
stance of the invitation and its acceptance. In the language
of Marshall C.J. at pp. 139 and 143:

A sovereign committing the interests of his nation with a foreign
power, to the care of a person whom he has selected for that purpose, can-
not intend to subject his minister in any degree to that power; and, there-
fore, a consent to receive him, implies a consent that he shall possess those
privileges which his prineipal intended he should retain. . . .

1[1939]1 A.C. 160, [1938] 4 All E.R. 786, [1939]1 1 W.W.R. 232.
2(1812), 11 US. (7 Cranch) 116.
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[The] extent [of the implied consent] must be regulated by the nature
of the case, and the views under which the parties requiring and conceding
it must be supposed to act.

In the absence of something special or unusual, when
a visiting sovereign steps upon the foreign soil he does so
free from any submission to its immanent law; from that

‘he remains insulated; and the recourse against what may

be considered to be an infringement of the privileges of
the invitation becomes a matter for diplomatic and not
legal adjustment. In the language of Marshall C.J. at pp.
138-9, quoted by Duff C.J. at p. 215:

The assent of the sovereign to the very important and extensive
exemptions from territorial jurisdiction which are admitted to attach to
foreign ministers, is implied from the considerations that, without such
exemption, every- sovereign would hazard his own dignity by employing
a public minister abroad. His minister would owe temporary and local
allegiance to a foreign prince, and would be less competent to the objects
of his mission. A sovereign committing the interests of his nation with
a foreign power, to the care of a person whom he has selected for that
purpose, cannot intend to subject his minister in any degree to that power;
and, therefore, a consent to receive him, implies a consent that he shall
possess those privileges which his principal intended he should retain—
privileges which are essential to the dignity of his sovereign, and to the
duties he is bound to perform.

On the same page there is a pertinent quotation from
Vattel reinforcing the same view which it is unnecessary
to reproduce.

. Freedom from the coercion of the public law is coexten-
sive with the requirements of the purpose for which the
entry is made. In general, the immunity of a sovereign,
his ambassadors, ministers and their staffs, together with
his and their property, extends to all processes of Courts,
all invasions of or interferences with their persons or
property, and all applications of coercive public law

brought to bear affirmatively, including taxation.

It is obvious that the life of every state is, under the
swift transformations of these days, becoming deeply
implicated with that of the others in a de facto society of
nations. If in 1767 Lord Mansfield, as in Heathfield v.
Chilton', could say, “The law of nations will be carried
as far in England, as any where”, in this country, in the

'20th century, in the presence of the United Nations and

1(1767), 4 Burr. 2015, 98 E.R. 50.
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the multiplicity of impacts with which technical develop-
ments have entwined the entire globe, we cannot say an;
thing less.

In the language of Sir Alexander Cockburn quoted by

Lord Atkin in Chung Chi Cheung, supra, at p. 172, in the
absence of precise precedent we must seek the rule which
“reason and good sense . . . would preseribe”. In this we
are not to disregard the practical consideration, if not the
necessity, of that “general assent and reciprocity”’, of which
Lord Macmillan speaks in Compania Naviera Vascongardo
v. The “Cristing” et al.l, cited in the reasons of McNair C.J.
But to say that precedent is now required for every
proposed application to matter which differs only in
accidentals, that new concrete instances must be left to
legislation or convention, would be a virtual repudiation
-of the concept of inherent adaptability which has main-
tained the life of the ecommon law, and a retrograde step
in evolving the rules of international intercourse. However
slowly and meticulously they are to be fashioned they must
be permitted to meet the necessities of increasing inter-
national involvements. It is the essence of the principle
of precedent that new applications are to be determined
according to their total elements including assumptions and
attitudes, and in the international sphere the whole field
of the behaviour of states, whether exhibited in actual
conduct, conventions, arbitrations or adjudications, is
pertinent to the determination of each issue.

The nature and purpose of the invitation before us,
interpreted against the background of the assumptions
implied by sovereignty, and the generality of assent and
reciprocity, furnish the data for the juridical deductions
of its implications. A similar situation arose during the
late world war from the admission to Canada of members
of the United States forces. The question of the jurisdie-
tion of their military tribunals over offences committed in
this country was referred to this Court? and the opinions
expressed appear to me to have accepted that basis of deter-
mination.

1110381 A.C. 485 at 497, [1938] 1 All E.R. 719.

2 Reference re Armed Forces of the United States of America, [1943]
S.C.R. 483, [1943] 4 D.L.R. 11, 80 C.C.C. 161.
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1958 That the subject-matter was of the most vital impor-

Mu~ic- tance to both countries surely does not require debate; it
G o . Was national defence in the most sensitive area. A foreign
ctal.  state, in peacetime, was privileged to exercise, in this
Feassr- country, powers of high sovereign character. Its mecessity
ODBAR  was equal to its uniqueness, and the scope and character
%%R;’ZN of those powers determine the scope and character of the
—_~  implied privileges.

Rand J. Public works of this sort are not ordinarily considered
subjects of taxation. Their object is to preserve the
agencies that produce national wealth, the source of taxes.
So to tax Government is simply to remit locally what has
been exacted nationally. The work carried on by either
Government in its own land would be untaxable, and that

principle must earry over to the territory of the joint work.

I am unable, then, to infer that with an identity of pur-
pose, status and role in each country, either the invitation
or its acceptance proceeded upon any other basis than
that of the rule of exemption from taxation. Why should
we deny to property designed for common national preser-
vation a sovereign character and purpose equal at least
to that of an ambassador’s furniture? Works of this sort
are not to be looked upon, in principle, as furnishing a
source of taxation for municipalities nor state necessities
an object of revenue; any other view would be a strange
commentary upon our conception of the role of Govern-
ment in these days. Public works may, at times, impose
upon local resources burdens of municipal responsibility;
but the exemption here does not touch services for which
payment is ordinarily made, as water, electricity, ete. These
the foreign invitees must, as their food-supply and property
generally, acquire as purchasers. If strictly general
municipal services providing fire-protection, repair of
streets, ete., are excessively affected, the appeal must be
to the domestic Government as participant in the work;
and adjustment between the two countries becomes a
political matter.

The immunity extends likewise to the leases. Since the
argument there has been brought to our attention a recent
decision of the House of Lords which is most pertinent to
this feature. In Rahimtoola v. Nizam of Hyderabad et all,

1119571 3 W.LR. 884, [1957] 3 All ER. 441
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moneys belonging to the state of Hyderabad had been
transferred by an agent to a bank in London in the name
of the High Commissioner of Pakistan to Great Britain.
While the money was still held by the bank, notice was
received from the Nizam that the transfer had been made

without authority and a demand was made on the bank

for its return. This the bank refused. The Nizam there-
upon commenced proceedings against both the High
Commissioner and the bank. On application by the
defendants, the writ was set aside in toto, but in the
Court of Appeal the order was reversed. In the House of
Lords it was held that as the legal title to the account was
admittedly in the High Commissioner as bare trustee or
proprietary agent for Pakistan, the latter’'s exemption from
proceedings against its property had been infringed; the
interest of Pakistan, the right to direct the action of the
agent, was sufficient to raise the immunity, notwithstand-
ing that the ultimate beneficial interest was not claimed.
The decision, restoring the original order, demonstrates
that what is to be looked at is the substance of the matter
raised and not the form; and if, in that view, an infringe-
ment appears, the consequence is rigorously applied. It
was assumed in all Courts that if the beneficial interest
in the money had been shown to be in Pakistan the
immunity arose; but even without that the bare legal title
sufficed. It is unnecessary to do more than to indicate the
difference between an ordinary trustee and such a fiduciary.
The former is charged with active duties towards both the
property and the beneficiary; and it is contemplated that
for all such ordinary incidents of ownership as taxes he
represents all interests. But even for such a case, we have
been referred to no authority which holds a trustee taxable
in respect of the interest of a beneficiary exempt. Here a
bare title is held passively by the agent, and he is charge-
able with no active responsibility in any capacity beyond
what arises under the construction contract.

A further question remains. For the years 1952 and 1953
the taxes were paid. Before that happened the contractors
had made it clear to the municipal authorities that the
property belonged to the United States Government and
that they stood on the position that it was exempt. Full
discussion of this question took place and the evidence
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puts it beyond controversy that the authorities had no
intention of holding their hand in prosecuting collection
and that that was made known to the contractors. It is
equally evidenced that the ground taken by the contractors
was maintained consistently throughout. The personal
property taxes for 1952 and the total for 1953 were paid
under express protest: in the payment of those on the real
estate for 1952 the word “protest” was not used but that
the municipal authorities understood it to be so is not to
be seriously doubted. In considering the question of
voluntariness or coercion, the status and circumstance of
the party resisting is a matter to be taken into account.
As representing the United States the contractors were
firm in their objection to the taxation, and the municipal
authorities, with all the information before them, equally
insistent on pressing it. In that state of things, to require
either the contractors or the United States Government to
take proceedings that might later be obviated, or to await
action taken to seize the property, is going' beyond what
is necessary to rebut the inference of voluntary payment.
“Voluntariness” implies acquiescence, the absence of pres-
sure inducing payment. That pressure was present here
inducing payment as a temporary means of avoiding
rancorous controversy, as well as interference with the
prosecution of the work. Nothing in the circumstances of
payment makes it unfair to require the munlclpailty to
submit to an action for its return.

The considerations bearing upon a refusal to allow a
recovery of this nature are indicated in Grantham v. The
City of Toronto'. At p. 215 Robinson C.J. says:

It is unreasonable to contend that the plaintiff paid the rate under
compulsion, for the just presumption is, that if the plaintiff had made the
defendants aware of the fact, nothing more would have been exacted than
was right. If this action could lie, then it must follow that whensver an
inhabitant of the city has been assessed for property which he did not own,
or for more than he owned, and has paid the tax without objection, he can
harags the corporation with an action to recover it back again.

and at p. 216 Macaulay J.:

He [the plaintiff] should have remonstrated it first; if actions like
this are tenable; any number of persons accidentally overrated, may pay
the rates without saying a word, and then bring actions for money had
and received. It is too late.

1(1847), 3 U.C.Q.B. 212.
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What was done in the present case was precisely what 1s
impliedly suggested by these quotations as furnishing
ground for recovery.

For the assessment of 1953 there was an express protest
in writing, with the same insistence on the right and
intention to proceed to collect, and the same resistance.

I would, therefore, dismiss the appeal with costs and
allow the cross-appeal with costs throughout.

The judgment of Locke and Cartwright JJ. was delivered
by

Lockk J.:—An examination of the evidence given on
behalf of the parties to these proceedings discloses that
there is no dispute as to any material fact. By agreement
between the Governments of the Dominion of Canada and
of the United States of America, effected by an exchange
of notes, the contracting parties agreed to construct a radar
defence system for their mutual protection against air
attacks. The installations necessary were to be, and were
in fact, constructed in Newfoundland, Labrador and else-
where in Canada and it was agreed that the cost of the
construction should be borne one-third by Canada and
two-thirds by the United States. The Canadian Govern-
ment granted and assured to the United States Government
without charge such rights of access, use and occupation
as might be required for the construction, equipment and
operation of the stations allocated to that country, and
agreed that, within the sites so made available, the United
States might do whatever was necessary or appropriate to
the carrying out of its responsibility in Canada in con-
nection with the work. The stations when completed were
to be manned by the two countries according to arrange-
ments agreed upon between them.

It was pursuant to this arrangement that three com-
panies which carried on business in Saint John, New
Brunswick, and elsewhere under the name and style of
Fraser-Brace-Terminal Constructors (hereinafter referred
to as “Fraser-Brace”), and the two companies which carried
on business under the name of Drake-Merritt arranged
and continued the leases from Agnes L. McDonald and

H. G. Fowler and Victoria Fowler, of the lands situate
51479-4—5
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within the limits of the appellant municipality upon
which their activities were carried on.

Upon these lands certain buildings were placed, con-
structed of prefabricated material, which, as the evidence
of the witness Joseph Hantman shows, were the property
of the United States Government and were brought at its
direction from St. John’s, Newfoundland, and erected on
the leased property. These buildings were placed upon
concrete footings: whether they rested of their own weight
on the footings or were in some way attached to them is
not clear from the evidence and, in any event, in the view
I take of the matter, this is an immaterial consideration.

Two other small buildings containing radio equipment
were either built or erected from prefabricated materials
brought from Newfoundland. These radio installations
were for the purpose of communicating with the sites where
the work of construction was carried on in Newfoundland
and northern Canada. To these premises, which were
devoted entirely to the enterprise undertaken by the
American Government in Canada for the above purposes,
considerable quantities of material of all kinds were brought
during the periods in question for shipment to the sites.
Part of the buildings was used by Fraser-Brace, part by
the Corps of Engineers of the United States, part by the
American Army Audit Division and part by a firm of
architects employed by the Corps of Engineers.
Apparently some 200 people were employed upon the
activities there carried on.

It was shown by the witness Hantman that two classes
of personal property were brought by Fraser-Brace to the
premises, these being property owned by the American
Government and shipped there at its direction, such as the
prefabricated buildings, and property purchased by Fraser-
Brace for use in the work, for which that organization was
reimbursed by the American Government. The personal
property purchased by Fraser-Brace was ordered from
various manufactures and other people dealing in the
required supplies upon a purchase order form which,
according to the evidence, was used for all such purchases.
One of these forms put in evidence at the trial, ordering a
motor from Canadian General Electric Company Limited,
to be delivered at Saint John, New Brunswick, required
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delivery to the Transportation Officer of the East Ocean 1958
Division of the Corps of Engineers, U.S. Army, ¢/o Fraser- Munic-

Brace at Saint John. One of the general conditions endorsed gy Joma
upon the order read: et al.

v.
The articles and/or services furnished hereunder are for the exclusive Fraser-

use of the United States Government but invoices shall be submitted to  DRACE

the Purchaser for payment in accordance with the provisions of War OCV?;:E;:S
Department Contract. et al.

Endorsed upon the face of such order, which was signed on LockeJ.
behalf of Fraser-Brace by its purchasing agent, the follow-
ing appeared:

I hereby certify that the goods herein described are being purchased on
behalf of the Government of the United States for use in the Construction,
Maintenance and Operation of the joint Canada-United States project
“PixeTREE” and are to become and remain the property of the Government
of the United States and are not for Resale, Personal or Private use . . .

The lease entered into by Fraser-Brace with Agnes L.
McDonald and with the Fowlers each contained a provision
that the lessee might assign the ageement to the United
States of America. The Fowler lease contained a further
provision reading:

NorwiTHSTANDING any provision to the contrary herein contained, the
Lessors grant to the Lessees and to the United States of America the right
of any employees of the United States Government to occupy any part of
the said premises, during the term hereby granted.

The leases were not assigned to the United States but,
when Fraser-Brace finished its work early in the year 1954,
the McDonald lease was assigned to the respondent Drake-
Merritt and possession -of the premises and of the personal
property was apparently handed over to the latter
organization about May 1, 1954,

Discussions took place between representatives of
Fraser-Brace and the council and assessor of the appellant
municipality during the years 1952 and 1953 as to the
liability of the leasehold and personal property to municipal
taxation. It is clear that it was explained to the municipal
authorities at the outset that exemption from such taxation
was claimed by Fraser-Brace on the ground that all of the
property sought to be taxed was the property of the United
States of America. Notices of assessment in respect of the
buildings and personal property were sent to Fraser-Brace
for part of the year 1952, for 1953 and part of 1954 and
to Drake-Merritt for the years 1954 and 1955.
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On July 16, 1952, Fraser-Brace forwarded to the munic-
ipality its cheque for $437 in response to an assessment
notice, the tax being levied in respect of certain of the
personal property, stating that the payment was made
under protest. In November of 1952 a further amount of
$3,113.62 was paid in respect of an assessment made upon
the leasehold interest, the buildings and other personal
property. There is no evidence to show that, at the time this
amount was paid, the municipality was informed that the
amount was paid under protest. Further assessments were
made upon Fraser-Brace for the year 1953 and, on July 28
of that year, Fraser-Brace wrote to the appellant saying
that it had been instructed by the Corps of Engineers of
the United States Army not to pay the taxes demanded
for the year 1953. On September 1, 1953, the county
secretary wrote to Fraser-Brace saying that unless the
taxes were paid a levy would be made, and this threat was
repeated in a further letter dated September 25, 1953. In
consequence, on September 29, 1953, Fraser-Brace for-
warded a cheque for the amount of $14,273.35 stating that
this payment of real and personal property tax ‘““is made
under protest”. When Drake-Merritt took over possession
of the buildings and the personal property early in the year
1954, further assessments were made upon that organiza-
tion, as well as upon Fraser-Brace, for part of the year.
Further assessments were made against Drake-Merritt for
the year 1955. The respondents launched their action on
June 7, 1955, to recover the amounts paid as taxes by
Fraser-Brace totalling $17,823.97, and for an injunction to
restrain the appellant from levying or otherwise imposing
taxes, rates or other assessments against the respondents
or either of them in respect of the years 1954 and 1955.

It was a term of the contract between the United States
and the contractors engaged in performing the work under
the direction of the Corps of Engineers that the Govern-
ment of that country should deliver certain property to
the contractors and that the title to such property should
remain in the Government, and that title to any property
purchased by the contractors for the cost of which they
were entitled to be reimbursed as an item of cost under
the contract should pass to and vest in the Government,
upon delivery of such property by the vendor.
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MeNair C.J.N.B.}, by whom the action was tried, being
of the opinion that the assessments of both the personal
and the leasehold property made against the contractors
were valid, dismissed the action. On appeal?®, the judgment
of the majority of the Court delivered by Richard J.
allowed the appeal of Fraser-Brace against the assessments
upon the personal property and gave judgment for the
amount of the taxes paid by that organization in respect
of such property but dismissed the appeal in so far as it
affected the levy made upon the leasehold interests and
the buildings. The appeal of Drake-Merritt was allowed
to the extent of granting an injunction restraining the
municipality from enforcing payment of the taxes levied
on personal property for the years 1954 and 1955, but dis-
missed in respect of the other levies made. Bridges J., who
dissented, would have dismissed both appeals while direct-
ing that the assessment rates for the years 1952 to 1955,
both inclusive, be amended so that the personal property
would be assessed in the name of the United States Govern-
ment. On the appeal to this Court, the respondents have
cross-appealed against that portion of the judgment of the
Appeal Division dismissing the claims in respect of taxes
paid or assessed in respect of the leasehold interests and
the buildings. _

The arrangement between the Government of Canada
and the Government of the United States was made under
the powers vested in the former by head 7 of s. 91 of the
British North America Act, which assigns to Parliament
exclusive legislative authority in relation to militia,
military and naval service and defence. The installations
made in northern Canada were matters undertaken for
the defence of this country, and the arrangements to be
made for effecting that purpose fell within the exclusive
jurisdiction of the Government of Canada. It was for that
Government to decide and settle the terms and conditions
upon which the United States was permitted to join with
it in earrying out these defence measures and the privileges
and immunities to be afforded to the Corps of Engineers

1(1956), 89 M.P.R. 33 (sub. nom. Fraser-Brace et al. v. Saint John
County et al.).

2(1957), 9 D.L.R..(2d) 391 (sub nom. Fraser-Brace Querseas Corp. v.
Municipalily of the City and County of Saint John et al.).
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1958 of the United States Army and the contractors and others

Monic- employed by the Government of that county to carry out

IPALITY OF
Sarnt Jomy these works.

et al. It was under the Rates and Taxes Act, R.S.N.B. 1952,

V.
Fraser- 191, that the assessments in the present matter were made

QEEB,:::AS The personal property in question falls within the defini-
Ce"tl‘:i‘- tion of that expression in s. 1(1)(e), and the leasehold

interests and the buildings placed on the land within the
definition of real property in para. (k) of that subsection.
The statute, which has since been repealed by the Munic-
ipal Tax Act, 1955, c. 14, contained the usual provisions
for levying municipal taxes upon such property, declared
that they should “bind and be a special lien or charge”
upon all the lands of the taxpayer in the parish within
which the assessment was made (s. 171), and by s. 84,
where default in payment within the prescribed time was
made, provided for the issuing of execution and the sale of
the property affected. By s. 85, execution might be issued
against a non-resident whose property within the municipal-
ity had been assessed. It was under these powers that the
secretary’ of the appellant municipality wrote to the
respondents on September 1 and on September 25, 1953,
and, had payment not been made by Fraser-Brace in that
year, it is to be assumed that these properties of the United
States Government, brought to the premises for the above-
described purposes, would have been seized and sold and
the work upon the defence installations consequently
impeded.

While the question as to the liability to municipal taxa-
tion of the properties of foreign countries used as legations
under the statutes of Ontario, which was considered in
the Reference re Powers of the City of Ottawa and the
Village of Rockcliffe Park to Tax Foreign Legations, etc.,
related to property of a different nature from that with
which this case is concerned, in my opinion the principles
applied by Sir Lyman Duff C.J. and by Rinfret J. (as he
then was) and Taschereau J. (bhe majority of the Court)
are applicable.

The history of the immunity of the sovereign and his
property from suit or seizure within his own dominions is
traced from the earliest times in England in the judgment

1119431 S.C.R. 208, [19431 2 D.L.R. 48l.

Locke J.
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of Gray J. in Briggs et al. v. The Light-Boats' commenc-
ing at p. 166. It is only by permission of the sovereign
that such actions or proceedings against his person or
his property may be taken and this principle is applicable
in the United States, as is shown by the judgment of
Marshall CJ. in The Schooner Exzchange v. M’Faddon
et al?

In The Parlement Belge®, where reference is made to
the judgments in the Courts of the United States above
mentioned, Brett L.J., delivering the judgment of the Court,
quotes from Blackstone’s Commentaries, Book 1, ¢. 7, a
passage reading (p. 206):

Our king owes no kind of subjection to any other potentate on earth.

Hence it is that no suit or action can be brought against the king, even
in civil maters, because no Court can have jurisdiction over him. For all
jurisdiction implies superiority of power; authority to try would be vain
and idle without an authority to redress, and the sentence of a Court would
be contemptible unless the Court had power to command the execution
of it, but who shall command the king?
The immunity of the property of a foreign sovereign from
seizure in a friendly country proceeds upon the ground
that the exercise of jurisdiction over him or his property
would be incompatible with his regal dignity, that is to
say, with his absolute independence of every superior
authority.

In the Schooner Exzchange case, the property declared
by the judgment of the Supreme Court of the United States
to be exempt from seizure in that country was a war vessel
of France. In The Parlement Belge, immunity from
seizure was claimed for an unarmed packet belonging to
the King of the Belgians which was in the hands of officers
commissioned by him and employed in carrying mails.
The Court of Appeal held that the ship was not liable to
be seized in a suit in rem to recover redress for a collision
and that the right of immunity was not lost by reason of
the fact that it also carried merchandise and passengers
for hire. The first clause of the headnote to the report
accurately summarizes the grounds for the decision:

As a consequence of the absolute independence of every sovereign
authority and of the international comity which induces every sovereign
state to respect the independence of every other sovereign state, each

1(1865), 93 Mass. (11 Allen) 157.  2(1812), 11 US. (7 Cranch) 116.
5(1880), 5 PD. 197.
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state declines to exercise by means of any of its Courts any of its terri-
torial jurisdiction over the person of any sovereign or ambassador, or over
the public property of any state which is destined to its public use, or
over the property of any ambassador, though such sovereign, ambassador,
or property be within its territory.

The first of the questions to be decided was, as stated by
Brett L.J., whether the Admiralty Division had jurisdiction
to entertain an action in rem against a ship the property
of a foreign sovereign,

a public vessel of his state, in the sense of its being used for purposes
treated by such sovereign and his advisers as public national services, it

being admitted that such ship, though commisgioned, is not an armed ship
of war or employed as a part of the military force of his country.

In the case of the Light-Boats, supra, where the contest
was between a litigant relying upon a right of lien claimed
under a statute of the State of Massachusetts and the
United States Government, and where it was held that the
lien could not attach, Gray J. said (p. 165):

The immunity from such interference arises, not because they are
instruments of war, but because they are instruments of sovereignty; and

does not depend on the extent or manner of their actual use at any par-
ticular moment, but on the purpose to which they are devoted.

In the Schooner Exchange case. supra, Chief Justice
Marshall said in part (pp. 136-7):

The world being composed of distinet sovereignties, possessing equal
rights and equal independence, whose mutual benefit is promoted by inter-
course with each other, and by an interchange of those good offices which
humanity dictates and its wants require, all soverigng have consented to
a relaxation in practice, in cases under certain peculiar circumstances, of
that absolute and complete jurisdiction within their respective territories
which sovereignty confers . . .

This perfect equality and absolute independence of sovereigns, and this
common interest impelling them to mutual intercourse, and an interchange
of good offices with each other, have given rise to a class of cases in which
every sovereign is understood to waive the exercise of a part of that com-
plete exclusive territorial jurisdiction, which has been stated to be the
attribute of every nation.

This statement of the law was quoted with approval and

adopted in the judgment of the Judicial Committee
delivered by Lord Atkin in Chung Chi Cheung v. The King".

In The Tervaete?, a claim for a maritime lien was
asserted against a vessel which at the time of a collision
was the property of the Belgian Government and employed
on government service-but which subsequently had been

1[1939] A.C. 160 at 168, [1938] 4 All E.R. 786, [1939] 1 W.W.R. 232.
2119221 P. 259. :
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transferred to a private owner. Dealing with a contention
that, while the authorities were to the effect that the
Courts were without jurisdiction to entertain an action
against a sovereign state, they did not apply when the
claim was for a lien upon the ship, Bankes I.J. said
(pp. 268-9):

It seems to me impossible consistently with the law as there expressed
fin The Parlement Belge, supral to hold that it is permissible to recognize
a maritime lien as attaching to the property of a sovereign or a sovereign
state. I see no distinction in principle between the act of the individual
issuing the writ and the act of the law attaching the lien. Each equally
offends the rule affording immunity.

There is no evidence in the present matter as to whether
the United States granted the immunity here claimed to
Canada or to other nations, but this was clearly unneces-
sary. The question is what is the law of nations by which
civilized nations in general are bound, not how two individ-
ual countries may treat one another: United States of
America et al. v. Dollfus Mieg et Cie S. A. et al'.

The property assessed in the present matter was the
property of the United States destined for use for works
which were for the defence of that country, and thus
“destined to its public use”, as that expression was used in
the ILight-Ships case, The Parlement Belge, and The
Tervaete. The Government of that country, with the
approval and consent of the Government of Canada,
brought the property in question into Canadian territory
and was thus entitled to rely upon the fact that, in accord-
ance with the principles of international comity, it would
not be subject to taxation, seizure or sale at the instance
of municipal or other bodies empowered to impose taxes
for their own purposes.

The true view of the matter is not that the Rates and
Taxes Act, in so far asg it purported to authorize the
imposition of municipal taxes generally upon real or
personal property within the limits of the municipalities
and to give a right of seizure and sale and a lien to enforce
payment, was ultra vires, but rather that it should be
construed as inapplicable to property brought into the
country with the approval and consent of the Government
of Canada exercising the powers vested in it by head 7 of
8. 91 of the British North America Act for purposes such as

1119521 A.C. 582 at 618,:11952] 1 All ER. 572 at 586.
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1958 are above described. As pointed out by Sir Lyman Duff in

Mowio-  the Reference re Foreign Legations, supra, at p. 231, it
Samnt Joun WS there unnecessary to consider the respective jurisdic-
etval- tions of the Parliament of Canada and the local Legisla-
Frasmr- tures in respect of real estate owned or occupied by a
O]EEB;‘:;}AS foreign state, since the general language of the enactment
ceotR:lN imposing the taxation must be construed as saving the

" privileges of foreign states.

In my opinion, neither the leasehold interests, the
buildings nor the personal property in question were liable
to taxation by the appellant municipality and, unless the
respondent Fraser-Brace has disentitled itself by its con-
duct to recover the amounts paid, there should be judg-
ment for their recovery.

In the case of the sum of $14,273.35 paid on Septem-
ber 29, 1953, the right of recovery appears to me to be
clear. The amount was paid following the threats made
in the letters of September 1 and September 25, 1953,
that unless the amounts were paid a levy would be made:
Valpy et al. v. Manley*, per Tindall C.J. at p. 602; Maskell
v. Horner?, per Lord Reading C.J. at p. 118.

As to the earlier payments made in the year 1952, while
there is no direct evidence that the payment of $3,113.62
made in November 1952 was made under protest, as was
done in respect of the payment of $437 made earlier, it
is clear from the evidence that the contractors insisted
from the outset that, as the property was that of the
United States, it was immune from taxation and that the
municipal authorities insisted the contrary, and it should
be inferred, in my opinion, that both amounts were paid
under protest and to avoid proceedings being taken to
recover the amounts. In theése circumstances, the moneys
are, in my opinion, recoverable: Watt v. The City of
London?,

I would dismiss the appeal and allow the cross-appeal
and direct that judgment be entered for the respondent
Fraser-Brace for the amount of $17,823.79 and declare that
the assessments made against the respondent Drake-

Locke J.

1(1845), 1 CB. 673, 135 E.R. 673. 219151 3 K.B. 106.
3(1892), 19 O.AR. 675.
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Merritt for the years 1954 and 1955 were invalid. The
respondents should have their costs throughout.

Favrevx J..—I agree that the appeal should be dis-
missed with costs and the cross-appeal allowed with costs.

Assort J.:—I have had the advantage of considering the
reasons of my brother Rand and I am in agreement with
the views which he has expressed as to the principles upon
which are based the immunities of a foreign state, its dip-
lomatic agents and its property. I desire to add only the
following observations.

As Duff C.J. pointed out in the Legations Reference!,
the principles governing the immunities of a foreign state,
its diplomatic agents and its property do not limit the
legislative authority of the legislature having jurisdiction
in the particular matter affected by any immunity elaimed
or alleged. After stating that in the view which he took
it was not necessary to consider the respective jurisdictions
of Parliament and the local Legislatures in the matter of
taxation of property of a foreign state in Canada, the
learned Chief Justice then made the following statement,
with which I am in agreement:

The general language of the enactments imposing the taxation in
question must be construed as saving to the privileges of foreign states.
The general principle is put with great clearness and force in the judgment
of Marshall CJ. [in The Schooner Exchange v. M’Faddon et al. (1812),
11 US. (7 Cranch) 1161, from which I have quoted so freely. These are
his words:

“Without doubt, the sovereign of the place is capable of destroying
this implication. He may claim and exercise jurisdiction either by
employing force, or by subjecting such vessels to the ordinary tribunals
. . . Those general statutory provisions . . . which are descriptive of the
ordinary jurisdiction . . . ought not, in the opinion of this Court, to
be so construed as to give them jurisdiction in a case, in which the
sovereign power has impliedly consented to waive its jurisdiction.”

{The italics are mine.)

As my brother Rand has pointed out, there, as here,
Duff C.J. was dealing with taxation under general language
in which the interpretation of the statute only was in
question. There is nothing in the statutes of New
Brunswick authorizing the imposition of taxes by
municipalities in that Province upon real and personal
property, which can be construed as “destroying this

1[1943] S.C.R. 208 at 231, [1943] 2 D.L.R. 481. .
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198 implication” that in acquiring property in Canada for

Munic- public purposes a foreign state does so upon the condition

Samn Joon that such property is exempt from local taxation.

etv"l‘ For the reasons given by my brother Rand I would

FEAS:ER- therefore dismiss the appeal with costs and allow the cross-
Ovensms  appeal with costs.

CorpN.
etal. Appeal dismissed with costs and cross-appeal allowed

AbbottJ. With costs.

Solicitors for the plaintiffs, respondents and cross-
appellants: Gilbert, McGloan & Gillis, Saint John.

Solicitors for the defendants, appellants: McKelvey,
Macaulay & Machum, Saint John.
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IN THE MATTER OF an Act for Expediting the Decision
of Constitutional and other Provincial Questions, being
Chapter 44 of the Revised Statutes of Manitoba, 1954,

AND

IN THE MATTER OF a Reference Pursuant Thereto by
the Lieutenant-Governor in Council to the ‘Court of
Appeal for the Hearing or Consideration of Certain
Questions Arising With Respect to Section 198 of the
Railway Act, being Chapter 234 of the Revised Statutes
of Canada, 1952, and The Real Property Act, being
Chapter 220 of the Revised Statutes of Manitoba, 1954,
and The Law of Property Act, being Chapter 138 of the
Revised Statutes of Manitoba, 1954.

THE ATTORNEY GENERAL OF
CANADA .......ccovviiiiiininnnn,
T AND ‘ Lo
THE CANADIAN PACIFIC RAIL- R

WAY COMPANY axp CANADIAN{ RespoNDENTS.
NATIONAL RAILWAYS ........... )

ON APPEAL FROM THE COURT OF APPEAL FOR MANITOBA

} APPELLANT;

Constitutional law—Subject-matters of legislation—Validity and applica-
tion of the Ratway Act, RS.C. 1952, c. 234, s. 198—Effect of provincial
legislation in respect of title to real estate.

Railways—Acquisition of lands in Manitoba—W hether mines and minerals
pass to raillway in absence of express provision—The Railway Act,
R.S8.C. 1952, c. 234, s. 198—The Real Property Act, R.S.M. 195}, c. 220,
8. 91—The Law of Property Act, RS.M. 1954, c. 188, s. 4.

Section 198 of the Railway Act is not ultra vires, in whole or in part, and
its effect is that, with the exception there stated, no railway to which
the Act applies acquires title to mines and minerals in any land
acquired by it, either by purchase or by compulsory taking under the
Act, unless the mines and minerals are expressly purchased by and
conveyed to i, notwithstanding the provisions of provincial legislation
to the effect that a conveyance of land shall be deemed to include
mines and minerals.

Per Kerwin CJ. and Taschereau, Rand, Kellock, Cartwright and
Fauteux JJ.: Parliament is clearly competent to provide for the
acquisition of land by a railway, and to limit by conditions the effect
of acquisition, and it must also be able to provide reasonable means
for ensuring that limitation. The question in such a case is not
primarily how far Parliament can trench on s. 92 of the British North
America Act, but to what extent property and civil rights are within

*PresENT: Kerwin CJ. and Taschereau, Rand, Kellock, Locke, Cart-

wright, Fauteux, Abbott and Nolan JJ.
**Nolan J. died before the delivery of judgment.
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the scope of the paramount power of Parliament. Tennant v. The
Union Bank of Canada, [18%]1 A.C. 31, referred to. The section
clearly binds the Canadian Pacific Railway Company, but it applica-
tion to the Canadian National Railways is subject to different con-
siderations, because of the varying statutory provisions applicable at
different times to the railways now included in that system. All that
can be said, in the circumstances of this appeal, is that in the case of
such constituent eompanies as were subject to the Railway Act when
they acquired land, between 1904 and 1919, and as between the railway
company and the grantor of lands, the minerals did not pass to the
grantee railway. :

Per Locke and Abbott JJ.: The effect of ss. 197 to 201 inclusive of the

Railway Act is to ensure that when a railway is carried over lands that
contain mines or minerals there is adequate protection for the interest
of the owner of the minerals, the travelling publie, and the railway
company. They are clearly legislation in relation to railways, and
therefore within the competence of Parliament, under head 29 of s. 91
of the British North America Act. This being so, the fact that part
of 5. 198, limiting the manner in which railway companies to which
the Act applies may acquire mines and minerals, conflicts with pro-
vincial legislation' is of no moment. The whole subject-matter is
removed from provincial competence. Proprietary Articles Trade
Association et al. v. Attorney- General for Canada et al.,, [19311 A.C.
310; Tennant v. The Union Bank of Canada, supra; Grand Trunk
Railway Company of Canada v. Attorney-General of Canada, [1907]
A.C. 65; Attorney-General for Canada v. Attorney-General for Quebec,
[1947] A.C. 33, applied. ‘'The Manitoba statutes referred to are unques-
tionably within provincial powers, but they do not apply to transfers
or conveyances made since s. 198 came into force in 1904 to railways
that are subject to the Railway Act. That section accordingly applies
to0 and governs the title to all lands acquired since 1904 by the Cana-
dian Pacific Railway Company. Although at the time of its incorpora-
tion that company was subject to the Consolidated Railway Act, 1879,
which contained no provision corresponding to s. 198, it is, by force of
8. 20(b) of the Interpretation Act, subject to the Railway Act as it 1s
in force from time to time. Northern Counties Investment Trust Lid.
v. Canadian Pacific Railway Company (1907), 13 B.C.R. 130, approved.
The section also applies in respect of lands acquired between 1904 and
June 6, 1919 (when the Canadian National Railway Company came
into existence) by the Canadian Northern Railway Company, the two
companies formerly operating in Manitoba that were amalgamated
into it, and the Grand Trunk Railway Company. There is not suffi-
cient material before the Court to enable it to deal with the matter
as it affects lands acquired since 1919 by the Canadian National Rail-
way Company or the other companies now included in the definition of
“Canadian National Railways” in s. 2(b) of the Canadian National
Raslways Act, R.S.C. 1952, c. 40.

APPEAL from a judgment of the Court of Appeal for

Manitoba', on a reference by the Lieutenant-Governor in
Council. Appeal allowed.

1(1956), 17 W.W.R. 415, 73 CR.T.C. 254, 2 D.L.R. (2d) 93 (sub nom.
Reference re Validity of Section 198 of the Railway Act).
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The following questions were asked and were answered
as follows by the Court of Appeal:

1. Is Section 198 of the Railway Act ultra vires of the
Parliament of Canada either in whole or in part, and if in
part, in what particular or particulars and to what extent?

Axswer: Section 198(1) and (2) is ultra vires of the
Parliament of Canada except insofar as it prohibits a rail-
way company from expropriating mines and minerals by
compulsory proceedings.

2. When title to land without exception of mines and
minerals is or was acquired by one of said railway com-
panies without any proceedings being commenced under
the compulsory powers given by the Railway Act but as
a result of agreement made with the owner of such land
who also owns or did own the mines and minerals therein
and such mines and minerals are or were not excepted or
expressly named in the transfer or deed or conveyance of
land, does such railway company own such mines and
minerals when that title is or was acquired

(a) pursuant to said The Real Property Act, or

(b) deed to which said The Law of Property Act applies?

Anxswer: No. 2(a): Yes.

No. 2(b): Yes.

3. When title to land without exception of mines and
minerals is or was acquired by one of said railway companies
by purchase after commencement but before completion of
proceedings under the compulsory powers given by the Rail-
way Act from the owner of such land who also owns or did
own the mines and minerals therein and such mines and
minerals are or were not excepted or expressly named in the
transfer or deed or conveyance of the land, does such rail-
way company own such mines and minerals when that title
is or was acquired

(@) pursuant to said The Real Property Act, or

(b) by deed to which said The Law of Property Act

applies?

Axswer: No. 3(a): Yes.

No. 3(b): Yes.

4. When title to or ownership of land without exception
of mines and minerals is or has been taken by one of said
51480-2—13
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352 railway companies under the compulsory powers given by

Amry. Gen. the Railway Act from the owner of such land who also owns
or CANA™A 1 did own the mines and minerals therein and such mines
CPR. and minerals are or were not excepted or expressly named

anpC.N.R. . R
—_ " in the conveyance of the land, does such railway company
own such mines and minerals when that title or ownership

is or was acquired
(@) under said The Real Property Act, or

(b) by virtue of the registration of a vesting order or
other authorized evidence of the company acquiring
ownership under The Registry Act, Revised Statutes
of Manitoba, 1954, Chapter 223 or the Registry Act
for the said Province heretofore from time to time
in force within the Province?

Answer: No. 4(a): Yes.

No. 4(b): Yes.

~A. E. Hoskin, Q.C.,-and D. H. W. Henry, Q.C., for the
appellant.

C. F. H. Carson, Q.C., Allan Findlay, Q.C., and H. M.
Puickard, for the respondent Canadian Pacific Railway
Company.

R. D. Guy, QC., and E. B. MacDonald, for the
respondent. Canadian National Railways.

John A. MacAulay, Q.C., A. A. Moffat, Q.C., and R. K.
Williams, for Imperial Oil Limited, intervenant.

J. J. McKenna, for the Attorney-General for Ontario,
intervenant.

The judgment of Kerwin C. J. and Taschereau, Rand,
Cartwright and Fauteux JJ. was delivered by

Ranp J.:—The first and the substantial question of law
raised by this reference is whether s. 198 of the Railway
Act, R.S.C. 1952, ¢. 234, is in whole or part ultra vires. The
section is as follows:

(1) The company is not, unless the same have been expressly pur-
chased, entitled to any mines, ores, metals, coal, slate, mineral oils, gas
or other minerals in or under any lands purchased by it, or taken by it
under any compulsory powers given it by this Act, except only such parts
thereof as are necessary to be dug, carried away or used in the construction
of the works.
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(2) Al such mines and minerals; except as aforesaid, shall be deemed
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to be excepted from the conveyance of such lands, unless they have been Anry. GEN

expressly named therein and conveyed thereby.

It appears within a fasciculus beginning with s. 192

oF ‘CANADA

V.
C.P.R.

under the heading “THE TAKING AND USING OF LANDS”. Ax0 C.N.R.

First enacted as s. 132(2) of the Railway Act, 1903, c. 58,
which came into force on February 1, 1904, it was continued
in R.S.C. 1906, c. 37, as s. 170, in the Railway Act, 1919,
c. 68, as s. 195, and in R.8.C. 1927, c. 170, as s. 195. The
original language has undergone minor changes but in
the syntax of the section only. The clause ‘“unless the same
have been expressly purchased” was in 1906 transferred
from the end of the first sentence (as in the old s. 132)
to its present position, and in the 1952 revision the word
“is” was substituted for “shall” in the first line and the
word “be” in the second line was elided. These changes
do not seem to me to be significant and in the interpretation
of the present section they may be disregarded.

The section distinguishes between lands “purchased” and
lands “taken”. In this its text is consistent with the words
as used elsewhere in the Act; for example, s. 164(1)(c)
clothes the company with power to “purchase, take and
hold” lands; s. 202 speaks of land “that may be taken
without the consent of the owner”; and ss. 207 and 218
exemplify the same distinction. Section 216 expressly
contemplates the purchase by agreement of lands which
the plan, profile and book of reference deposited in the
office of the registrar of deeds and other publication give
notice will be required for the purpose of the railway and
it is only in case of disagreement between the parties that
the compulsory proceedings are to be resorted to. The
same procedure is envisaged by s. 236; and s. 213 provides
for the case of purchase before the plans, ete., are deposited
or before the lands required are set out or ascertained.

What s. 198 is designed to do is to prevent the acquisition
of minerals unless they are expressly made the subject of
agreement with the owner. Among other possible or likely
purposes this seems intended to protect the interest of the
owner: the minerals are to remain his unless they are
made the subject of an express term in the agreement.
“Purchase” would include every acquisition of land which
the company could, if necessary, take by compulsory

Rand J.
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355 measures; that would embrace acquisition following the

Arry. Gen. filing of plans, or under s. 213; but beyond these the form
or CaNADA .. . .
. and purpose of acquisition might be of such variety and
Aﬁg'g'll\{r'R call for so many assumptions affecting private rights that,
—— " for the reasons expressed hereafter, no opinion should be
RandJ. yentured.

Is s. 198, then, so interpreted, beyond the authority of
Parliament? Reading together the sections dealing with
lands, the capacity given to the company to acquire them
and the power of expropriating them, it is not seriously
arguable—nor was it argued—that the prohibition against
taking the minerals is wltra vires: what it represents is
simply the curtailment of an extraordinary power itself
created by Parliament which, being its creator, can modify
it to whatever extent or in whatever manner may be con-
sidered advisable.

But it is contended that in providing in effect, as it is
claimed subs. (2) does, for the interpretation of a provincial
instrument of title, Parliament has stepped beyond its
legislative boundary. It has, it is said, prescribed the terms
of a conveyance which passes property under provincial
law and that specifically subs. (2) conflicts with the
statutory law of the Province embodied in The Real
Property Act, R.S.M. 1954, ¢. 220, and The Law of Property
Act, R.S.M. 1954, c. 138.

That Parliament, competent to provide for the acqui-
sition of land for a railway and to limit by conditions the
extent of acquisition, cannot also provide the reasonable
means for ensuring that limitation, would, in the particular
circumstances, expose the substantive power to virtual
nullification. Powers in relation to matters normally within
the provincial field, especially of property and civil rights,
are inseparable from a number of the specific heads of s.
91 of the British North America Act under which scarcely
a step could be taken that did not involve them. In each
such case the question is primarily not how far Parliament
can trench on s. 92 but rather to what extent property and
civil rights are within the scope of the paramount power of
Parliament. Tennant v. The Union Bank of Canada', in
which a provision under the Bank Act for taking security
for loans made by a bank in disregard of provincial forms

1718941 AC. 31, 5 Cart. 244.
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of security and registration was upheld, is a characteristic
example. Here the steps to be taken for expropriation, the
payment of money into court with an authentic copy of
the award or the conveyance, or an agreement under s.
213, each of which is declared by s. 236(2) to constitute
the title of the company to the lands, are all within the
field of railway legislation; and subs. (2) of s. 198 is
simply a means for making effective the condition
prescribed.

The law of Parliament declaring such a title is as much
a law in force in the Province as an enactment of the
Legislature. If the company avails itself of the local law
of land titles and presents its conveyance or document of
title to the registrar or other officer, the latter is chargeable
with notice of the applicable law including, in the case of
a conveyance to a Dominion railway, that provided by
subs. (2). If that instrument does not expressly convey
minerals, a certificate of title issuing on it should except
them. If this entry were omitted by the registration officer
and the minerals were subsequently sold by the company
to an innocent purchaser, it might be that the original
owner would be bound by that error in the certificate; that
is a question to be decided when it arises; but so long as
the minerals remain in the apparent ownership of the
railway company, and assuming that they were not
expressly purchased, the certificate remains subject to
correction at the instance of the vendor or his transferee:
as between these parties the statute is conclusive, subject
to any right of reformation of the conveyance that may
exist, or in the event of sale, to any trust that may arise.

That the Canadian Pacific Company, if the section is
valid, is bound by it, is conceded; but the situation of the
Canadian National Railways is somewhat different.
Chapter 13 of the statutes of Canada, 1919, provided for
the incorporation of Canadian National Railway Company,
and by s. 13 the provisions of the Expropriation Act, now
R.S.C. 1952, c. 106, relating to the taking and using of lands
were, for the purposes of the company’s undertaking, made
applicable to the company, The latter was created to
embody the ultimate amalgamation of all lines within the
National system and the undertaking of the company
would therefore depend upon either the absorption by

201
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Ef_ff amalgamation of existing lines or the construction by it of
Arty.Gen. new lines. Section 13 in its original form remained in force
OFC;:%“DA until 1929, e. 10, s. 2, when, in an amendment of s. 17—

CPR. = which it had then become—the words “the taking and

axpCNR. ", . .

——  using of lands” were omitted. At the same time the company

RandJ. was guthorized by subs. (3) of s. 17 to acquire lands

required for any of the companies comprised in the

National system, a schedule of which had been annexed

to the original enactment. In 1955 the Act was revised as

c. 29 and the sections dealing with the acquisition of lands

were rearranged and modified. By s. 16 all of the provisions

of the Railway Act were made applicable except certain

named sections, including ss. 192 to 195 and 202 to 205,

but omitting ss. 198, 199, 200 and 201, all having to do with
minerals, and excepting

(b) such other provisions [of the Railway Actl as are inconsistent
with this Act or with the Expropriation Act as made applicable to
the National Company by this Act.

Following this, by s. 17 the Expropriation Act was made
to apply mutatis mutandis “subject as follows”. What
follows are four paragraphs, (a¢) authorizing the Minister
of Transport to sign plans under the Exzpropriation Act
and dispensing with the deposit of any description; (b)
a-declaration that upon the deposit of the plan the title
vests in the company for such estate or interest as may be
indicated on the plan; and (¢) and (d) dealing with
compensation.

Prior to 1929 each constituent company of the National
system was subject to the Railway Act generally. Amal-
gamations proceeded somewhat slowly commencing with
that between the National Company and the Grand Trunk
Railway Company in 1923 and, so far, ending with that
of the National Company, the Canadian Northern Railway
Company and the Grand Trunk Pacific Railway Company
in 1956.

The original s. 13 was before the Judicial Committee in
Boland v. Canadion National Railway Company', at p.
205 of which Lord Dunedin remarked on its “very involved
method of expression”, and the distinction was pointed
out between the function of the Expropriation Act in

1119271 AC. 198, 32 C.R.C. 128, [1926]1 4 D.L.R. 193, [1926] 3
W.W.R. 100.
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giving power to take lands and in furnishing machinery for
taking them. As s. 17 it was again considered in Bell
Telephone Company of Canada v. Canadian National
Rawlway'. At p. 577 Lord Macmillan, referring to the
comment in Boland, adds that the amended form “cannot
be said to present a more happily inspired example of
legislation”.

A second proposition advanced by Mr. Guy can be dealt
with shortly. Under the charters of many of the con-
stituent companies in the National system power to
acquire land for the purposes of the undertaking is con-
ferred. His argument is that by virtue of s. 3 of the Railway

Act, by para. (b), of which it is provided that
where the provisions of this Act and of any Special Act passed by the
Parliament of Canada relate to the same subject-matter, the provisions
of the Special Act shall, in so far as is necessary to give effect to such
Special Act, be taken to over-ride the provisions of this Act

the charter power is unaffected by the limitation of s. 198.
With this T am unable to agree. The power given under
the special Act goes to the capacity generally of the com-
pany to acquire and hold land; it does not embrace the
taking of land without the owner’s consent. Purchases in
the course of construction are carried out under a code of
sections in the general Act and are within the application
of the special Act in no other sense than that of capacity.
That code contains the element of coercion, in the back-
ground of which the purchases are made. To resort to or
to take the benefit of the code and that element is action
outside of the charter power. The authority under the
special Act is admittedly subjeet to the provisions of the
general Act which require plans to be submitted, approved
and filed and to those dealing with compensation; but
these, on Mr. Guy’s contention, would, strictly speaking,
seem to ‘relate to the same subject-matter” and to be
restrictions of the charter power. Section 198 does not
affect the capacity or the right of the company to acquire
minerals, but it does prevent their acquisition directly or
indirectly by compulsory action, including purchases that
do not carry the express consent of the owner. These
provisions, in short, serve to regulate the exercise of the

1[1933]1 A.C. 563, 41 C.R.C. 168, [1934] 1 D.L.R. 310.
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charter capacity as the company moves to construct its
railway under the powers, procedures and limitations of
the general Act.

The application of ss. 198 to 201 to the National com-
pany is thus seen to involve questions of the time of
purchase, of special legislative enactments and of amalga-
mations of constituent companies, apart from the inter-
pretation of the Canadian National Railways Act itself.
In these circumstances, by answering questions 2, 3 and 4
we would be expressing an opinion that might seriously
affect private rights in the absence of those claiming them,
a step which would be contrary to the fundamental con-
ception of due process, the application of which to opinions
of this nature has long been recognized.

In Attorney-General for Canada v. Attorneys-General
for Ontario, Quebec, ond Nova Scotia?, the Judicial Com-
mittee spoke of it in these words:

Their Lordships must decline to answer the last question submitted
as to the rights of riparian proprietors. These proprietors are not parties
to this litigation or represented before their Lordships, and accordingly their
Lordships do not think it proper when determining the respective rights
and jurisdictions of the Dominion and Provineial Legislatures to express
an opinion upon the extent of the rights possessed by riparian proprietors.

In Attorney-General for Ontario v. Hamilton Street
Railway Company et al.?:

With regard to the remaining questions, which it has been suggested
should be reserved for further argument, their Lordships are of opinion
that it would be inexpedient and contrary to the established practice of
this Board to attempt to give any judicial opinion upon those questions.
They are questions proper to be considered in concrete cases only; and
opinions expressed upon the operation of the sections referred tc, and
the extent to which they are applicable, would be worthless for many
reasons. They would be worthless as being speculative opinions on
hypothetical questions. It would be contrary to prineiple, inconvenient,
and inexpedient that opinions should be given upon such questions at all.
When they arise, they must arise in concrete cases, involving private rights;
and it would be extremely unwise for any judicial tribunal to attempt
beforehand to exhaust all possible cases and facts which might occur to
qualify, cut down, and override the operation of particular words when
the concrete case is not before it.

In Attorney-General for Ontario et al. v, Attorney-General
for Canada et al® (a reference in which the power of

1118981 A.C. 700 at 717. 2119031 A.C. 524 at 529, 7 C.C.C. 326.
8[19121 AC. 571 at 5889, 3 D.L.R. 509.
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Parliament and Legislature to put questions in this form
was in issue):

If the questions to the Courts had been limited to such as are in prac-
tice put to the Judicial Committee (e.g., must justices of the peace and
judges be resworn after a demise of the Crown?) no one would ever have
thought of saying it was ultra vires. It is now suggested because the power
conferred by the Canadian Act, which is not and could not be wider
in its terms than that of William IV., applicable to the Judicial Committee,
has resulted in asking questions affecting the provinces, or alleged to do so.
But the answers are only advisory and will have no more effect than
the opinions of the law officers. Perhaps another reason is that the Act
has resulted in asking a series of searching questions very difficult to
answer exhaustively and accurately without so many qualifications and
reservations as to make the answers of little value. The Supreme Court
itself can, however, either point out in its answer these or other con-
siderations of a like kind, or can make the necessary representations to
the Governor-General in Council when it thinks right so to treat any
question that may be put. And the Parliament of Canada can control the
action of the Executive.

In Attorney-General for British Columbia v. Attorney-
General for Canada®:

The business of the Supreme Court of Canada is to do what is laid
down as its duty by the Dominion Parliament, and the duty of the Judicial
Committee, although not bound by any Canadian statute, is to give to it
as a Court of review such assistance as is within its power. Nevertheless,

under this procedure questions may be put of a kind which it is impossible

to answer satisfactorily. Not only may the question of future litigants be
prejudiced by the Court laying down principles in an abstract form without
any reference or relation to actual facts, but it may turn out to be prac-
tically impossible to define a principle adequately and safely without
previous ascertainment of the exact facts to which it is to be applied.
It has therefore happened that in cases of the present class their Lordships
have occasionally found themselves unable to answer all the questions
put to them, and have found it advisable to limit and guard their replies.
It will be seen that this is so to some extent in the present appeal.

And in Attorney-General for Ontario et al. v. Attorney-
General for Canada?:

But, for reasons several times assigned in earlier judgments of the
Judicial Committee, they feel the paramount importance of abstaining as
far as possible from deciding questions such as those now stated until they

come up in actual litigation about concrete disputes rather than on refer-
ences of abstract propositions.

In Reference re Waters and Water-Powers?, Duff J. (as
he then was) reviewed the matter generally to the same
effect.

119141 AC. 153 at 162, 15 D.L.R. 308, 5 W.W.R. 878.

2119161 1 A.C. 598 at 602, 26 D.L.R. 293, 10 W.W.R.-410.
3[1929] 8.C.R. 200 at 226-8, 119291 2 D.L.R. 481.
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I would, therefore, allow the appeal and answer the
questions as follows:

Question 1: No.

Question 2: Assuming that the question means when
title to land on the face of the instrument conveying it
is without exception of mines and minerals, and that there
was no express agreement to purchase them, in the case
of the Canadian Pacific Railway Company, subsequent to
1904, and in the case of such constituent companies of
the National Railways as were at the time of the acquisi-
tion of the land subject to the Railway Act, between 1904
and 1919, and as between the railway company and the
grantor of lands, the minerals did not pass to the grantee
railway; in other cases of the Canadian National Railways,
for the reasons given I abstain from answering.

Question 3: The same answer as to question 2.

Question 4: The same answer as to question 2.

Krrrock J.*:—I agree with Rand J.

The judgment of Locke and Abbott JJ. was delivered by

Locke J.:—This is an appeal taken pursuant to the
provisions of s. 37 of the Supreme Court Act, R.S.C. 1952,
¢. 259, from the opinion pronounced by the Court of Appeal
of Manitoba' on four questions referred to that Court by
the Lieutenant-Governor in council.

The first of these reads:

Is section 198 of the Railway Aect ultra vires of the Parliament of
‘Canada either in whole or in part, and if in part, in what particular or
particulars and to what extent?

Section 198 of the Railway Act, R.S.C. 1952, c. 23, reads:

198. (1) The company is not, unless the same have been expressly
purchased, entitled to any mines, ores, metals, coal, slate, mineral oils,
gas or other minerals in or under any lands purchased by it, or taken by it
under any compulsory powers given it by this Act, except only such parts
thereof as are necessary to be dug, carried away or used in the construction
of the works.

(2) All such mines and minerals, except as aforesaid, shall be deemed
to be excepted from the conveyance of such lands, unless they have been
expressly named therein and conveyed thereby.

1(1956), ‘17 W.W.R. 415, 73 CR.T.C. 254, 2 D.L.R. (2d) 93 (sub nom.
Reference re Validity of Section 198 of the Railway Act).

* Mr. Justice Kellock resigned his office as of January 15, 1958. His
opinion was delivered in writing pursuant to s. 27 of the Supreme
Court Act.
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This question was answered as follows: 1958

Section 198 (1) and (2) is ultra vires of the Parliament of Canada A’M‘Y GeN.
except insofar as it prohibits a railway company from expropriating mines OF C:)NADA
and minerals by compulsory proceedings. - CPR.

The Court further expressed the opinion that the section o> CNR

did not apply to land contracts and transactions by the LockeJ.
respondent railway companies.

The order in council referring the questions to the Court
of Appeal recited, inter alia, that each of the railway com-
panies has from time to time aequired land by agreement
with owners of land without any proceedings being com-
menced under the compulsory powers given by the
Railway Act, by purchase after commencement of proceed-
ings under the compulsory powers and before the
completion of such proceedings, and also under the com-
pulsory powers given by the Railway Act, and that each
of them holds title to certain lands to which the provisions
of The Real Property Act, RS.M. 1954, c. 220, and The
Law of Property Act, R.S.M. 1954, c. 138, apply, and that
questions have arisen concerning the title to the mines and
minerals underlying such lands.

It was apparently the fact that it was considered that
there was a conflict between s. 198 and certain sections of
the two statutes mentioned that led to the reference as
to the first question.

The Real Property Act of Manitoba was first enacted
in the year 1885 and introduced the Torrens system into
Manitoba. While large areas of land in the Province have
been brought under the Act, there are still considerable
areas where the root of the title continues to be the
original letters patent granted by the Crown in the right
of Canada.

Section 2(e) of The Real Property Act defines land as
including all estates or interests in land whether legal or
equitable, and all mines, minerals and quarries, unless
specially excepted.

Sections 63 and 67, to which reference will hereafter
be made, declare the absolute and indefeasible nature of
the titles evidenced by certificates of title issued under the
Act, with defined exceptions.
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Section 91 reads:

No words of limitation are necessary in a transfer of land in order to
convey all or any title therein; but every transfer shall, when registered,
operate as an absolute transfer of all such right and title as the transferor
had therein at the time of its execution, unless a contrary intention is
expressed in the transfer or instrument; but nothing in this section pre-
cludes a transfer from operating by way of estoppel.

Where the root of title to land continues to be letters
patent issued prior to February 20, 1914, the provisions
of The Registry Act, R.S.M. 1954, c. 223, apply, and con-
veyances are made by deed. The system of registration
provided by this Act is known as “the Old System”. Land
is defined in this statute in the same terms as in The Real
Property Act.

Section 4 of The Law of Property Act provides that
no words of limitation shall be necesary in any conveyance
of land in order to convey all or any title therein; but
every grant, deed or instrument conveying land shall
operate as an absolute conveyance of all such rights and
title as the grantor has at the time of its execution, unless
a contrary intention 1s expressed in the conveyance.

Title to lands acquired by purchase by the railway
companies has apparently been taken in both manners:
transfers under The Real Property Act and deeds of Old
System lands to which the two last-mentioned statutes
apply.

Section 198 first appeared in the Railway Act as subs. (2)
of s. 132 of ¢. 58 of the statutes of 1903 in substantially its
present form and affects lands acquired after the date that
statute came into force on February 1, 1904. Its origin
appears to have been s. 77 of the Railway Clauses Consolida-
tion Act, 1845 (Imp.), c. 20. The section appears with a
group of sections commencing with s. 192 under 2
subheading “THE TAKING AND USING OF LANDS’. These
follow a series of sections, commencing with s. 163, which
are grouped under the heading “POWERS—CONSTRUCTION
oF RATLWAYS” which deal generally with the powers which
may be exercised by the company in acquiring the
necessary lands for the construction, maintenance and
operation of the railway, define the manner in which plans
of the proposed railway are to be approved and declare
the duty of registrars of deeds to receive and record such
plans.
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Section 203 and the following sections define the extent
of lands that may be taken for the right-of-way and other
purposes without the owner’s consent, the manner in which
leave may be obtained from the Board of Transport Com-
missioners to take more ample space than may be
taken under s. 202, and the procedure for taking materials
necessary for use in construction. The manmer in which
expropriations are to be carried on is defined in s. 218 and
following sections.

Section 92 of the British North America Act, which
defines the exclusive powers of provineial Legislatures,
includes under head 10 local works and undertakings other
than such as are of the enumerated classes, which include
lines of railways connecting the Province with any other
or others of the Provinces or extending beyond the limits
of the Provinces. In relation to such railways, Parliament
has the exclusive legislative authority under head 29 of
s. 91. The only question to be determined in answering
the first question is as to whether s. 198 is legislation falling
within this category.

No dispute arises as to the power of Parliament to
prohibit a railway company of the class mentioned to
expropriate mines and minerals, except such as are neces-
sary to be dug, carried away or used in the construction of
the work. The exception made in the answer given by the
Court of Appeal refers to the prohibition against
expropriating mines and minerals as if it were absolute,
but this is not entirely accurate. There is, however, mo
controversy in these proceedings as to this.

The real basis of the attack on the remaining provisions
of s. 198 is that as both a transfer of land, the title to
which is under The Real Property Act, and a deed of Old
System lands, to which s. 4 of The Law of Property Act
applies, convey the entire interest of the transferor or
grantor unless a contrary intention is expressed in the
instrument, to provide, as does s. 198, that, “unless the
same have been expressly purchased” and unless they are
expressly named in the conveyance, the railway is not
entitled to any mines or minerals in or under any land
purchased by it is to trespass upon the exclusive provinecial
power under s. 92 to make laws in relation to property and
civil rights in the Province.
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In the reasons for judgment delivered by the learned
Chief Justice of Manitoba, with which the other members
of the Court concurred, after referring to the decisions of
the Judicial Committee in Canadian Pacific Railway
Company v. The Parish of Notre Dame de Bonsecours!,
Bank of Toronto v. Lambe?®, The Citizens Insurance Com-
pany of Canada v. Parsons®, John Deere Plow Company,
Limited v. Wharton?®, and Great West Saddlery Company,
Limited v. The King® the following passage appears®:

These cases hold and make it clear (1) that the land laws of the
Province, i.e., The Real Property Act, supra, and The Law of Property
Act, supra, are intra vires; (2) that companies incorporated by the
Dominion Government are subject to valid provincial laws of general
application, such as laws imposing taxes, relating {0 mortmain, and as to
the forms of contracts, so long as such laws do not derogate from the status
of such ecompanies and their consequent capacities or as a result of their
restriction prevent such companies from exercising the powers conferred
ot them by the Dominion Government. o

I am unable, with great respect, to agree with this
statement of the law. I think no question arises as to
whether the provisions of The Real Property Act and The
Law of Property Act to which reference has been made are
within provinecial powers. In my opinion, they unquestion-
ably are, but they do not apply to transfers or conveyances
of property to railway companies of the classes in question
which are referred to in s. 198 since that section came into
force. The matter appears to be stated as if to hold that
the Dominion legislation is intra vires, as I think it is,
is to say that the provincial legislation is ultra vires. Both
are, in my opinion, valid laws in force in Manitoba and
have been since they were enacted.

In Toronto Corporation v. Canadian Pacific Railway
Company’, Lord Collins, delivering the judgment of the
Judicial Committee, said in part:

The jurisdiction conferred over property and civil rights in the prov-
ince is quite consistent with a jurisdiction specially reserved to the
Dominion in respect of a subject-matter not within the jurisdiction of the
province.

1718991 A.C. 367.

2(1887), 12 App. Cas. 575, 4 Cart. 7.

3(1881), 7 App. Cas. 96, 1 Cart. 265.

4119151 A.C. 330, 18 D.L.R. 353, 7 W.W.R. 706.

5119211 2 A.C. 91, 58 D.L.R. 1, [1921] 1 W.W.R. 1034.
617 W.W.R. at p. 425. .
7[19081 A.C. 54 at 59, 7 C.R.C. 282.
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In Proprietary Articles Trade Association et al. v.
Attorney-General for Canada et al!, Lord Atkin pointed
out at p. 316 that any matter coming within any of the
particular classes of subjects enumerated in s. 91 as partic-
ular instances of the general powers assigned to the
Dominion is not to be deemed to come within the classes
of matters assigned to the provineial Legislatures. It had
been said many times before but, in that case, it was again
mentioned that most of the specific subjects in s. 91 do
affect property and civil rights but, so far as the legislation
of Parliament in pith and substance is operating within
the enumerated powers, there is constitutional authority
to interfere with such rights (p. 327).

The jurisdiction of Parliament in relation to railways
such as the respondent companies is not less extensive than
it is in relation to a telephone company such as the Bell
Telephone Company of Canada, with telephone lines con-
necting various Provinces. The legislation granting powers
to that company was considered in The City of Toronto v.
Bell Telephone Company of Canada®. Lord Macnaghten,
at p. 57, referring to the fact that s. 91 confers on Parlia-
ment exclusive legislative authority over all classes of
subjects expressly excepted by head 10(a) of s. 92, such
as railways, telegraphs and other works and undertakings
connecting the Province with any other or others of the
Provinces, said that it would seem to follow that the Bell
Telephone Company acquired from the Legislature of
Canada all that was necessary to enable it to carry on its
business in every Province of the Dominion and that no
provincial Legislature was or is competent to interfere with
its operations as authorized by the Parliament of Canada.

It is said in the passage above quoted from the judgment
of the Chief Justice of Manitoba that companies incorpora-
ted by the Dominion Government are subject to provineial
laws of general application, such as those relating to
mortmain. This was decided in the case of trading and
certain other companies in The Chaudicre Gold Mining
Company of Boston v. Desbarats et al?, the company con-
cerned in that matter being a foreign corporation but the
statement apparently applying to both foreign and

1719311 A.C. 310, [1931] 2 D.L.R. 1, 55 C.C.C. 241, [1931] 1 W.W.R. 552.

2119051 A.C. 52. - 8(1873), L.R. 5 P.C. 277.
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35_% domestic corporations. In the judgment of Viscount

%T’IgAG:;)N. Haldane in Great West Saddlery Company, Limited v. The
P A King, supra, at p. 100, it is said that when a company has
AN(I;Jg:%:R. been incorporated with powers to trade in any Province it
—  may be subject to provincial laws of general application,
Locke J. . p . .
—~"" such as laws imposing taxes or relating to mortmain.

No one would dispute the fact that the railway com-
panies in question are subject to municipal taxes levied
under the powers vested in the Province by head 2 of s.
92 except where such right has been taken away, as in the
case of the Canadian Pacific Railway, in respect of part
of its operations under the section of the contract between
the railway and the Dominion Government, considered by
this Court in Canadian Pacific Railway Company v. The
Attorney General for Saskatchewan'. 1 think, however,
no one would contend that any provincial statute of mort-
main would apply to lands purchased or taken by such a
railway for the purposes of its undertaking in the Province
under the powers conferred by its Act of incorporation or
by the Railway Act. The reason, of course, is that the
legislation authorizing the railway undertaking falling
within the exclusive jurisdiction of Parliament, the
provincial statute would have no application.

T do not think that the decision in Canadian Pacific
Railway Company v. The Parish of Notre Dame de Bon-
secours, above referred to, lends any support to the
respondents’ contention. In that case, Lord Watson, after
pointing out that it was not a matter of dispute that, by
virtue of the sections of the British North America Act
that we are here considering, Parliament had the sole right
of legislating with reference to the appellant’s railway and
that any attempt by the Legislature of Quebec to regulate
by enactment, whether deseribed as municipal or not.
the structure of a ditch forming part of the appellant’s
authorized works would be ultra vires, said that the regu-
lation under consideration was merely a piece of municipal
legislation providing that in the event of the ditch becom-
ing choked with silt or rubbish, so as to cause overflow

1119511 S.C.R. 190, 67 C.R.T.C. 203, [19511 1 D.L.R. 721, [19511 C.T.C.
26, affirmed sub nom. Attorney-General of Saskaichewan v. Canadian

Pacific Ratlway Company, [1953] A.C. 594, [1953] 3 D.L.R. 785, [19531
C.T.C. 281, 10 W.W.R. (N.S.) 220.
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and injury to other property in the parish, it should be
cleaned out by the appellant company. In the same year,
in Madden et al. v. Nelson and Fort Sheppard Railway
Company?®, the Judicial Committee decided that legislation
of the Province of British Columbia requiring a Dominion
raillway company to fence its right-of-way was ultra vires.
These decisions, other than their reaffirmation of the
jurisdiction of Parliament, do not appear to decide any-
thing which affects the present question.

In Bank of Toronto v. Lambe, supra, the validity of the
legislation imposing taxation upon the bank was upheld
on the ground that it fell within head 2 of s. 92, being
direct taxation within the Province in order to the raising
of a revenue for provincial purposes.

In The Citizens Insurance Company of Canada v. Par-
sons, supra, the principal question to be determined was as
to the right of the Province of Ontario to prescribe statutory
conditions in contracts of insurance issued within the Prov-
ince. There was, however, a general discussion of the scope
of head 13 of s. 92 and of head 2 of s. 91, and it was in the
course of this discussion that the passage from the judgment
at p. 110, quoted in the judgment of the Court of Appeal,
appears. It was there said that the expression “property
and civil rights” was sufficiently large to embrace, in its
fair and ordinary meaning, rights arising from contract, and
that such rights are not included in express terms in any of
the enumerated classes of subjects in s. 91. This, however,
does not mean that the Province may prescribe the form of
contract or the obligations arising from contracts of corpora-
tions, such as banks or railway companies, or the rights of
persons under bills of exchange. These are subject-matters
in relation to which the exclusive jurisdiction to legislate is
vested in Parliament. If the affirmative of the contrary
proposition could be sustained, Tennant v. The Union Bank
of Canada®, Grand Trunk Railway Company of Canada v.
Attorney-General of Canada® (the “contracting-out” case),
and Attorney-General for Canada v. Attorney-General for
Quebec* (the “bank deposits” case) would have been other-
wise decided. If it were true that as rights arising from
contract are civil rights this was decisive in all cases, then

1[1899] A.C. 626. 2[18941 A.C. 31, 5 Cart. 244,
3[1907] AC. 65, 7 CR.C. 472, 4[1947]1 A.C. 33, [1947]1 1 D.L.R.

81, [1946] 3 W.W.R. 659.
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Eff many other sections of the Railway Act, such as s. 353

Arry.Gen. authorizing the Board of Transport Commissioners to
°Frcjfm‘“ approve contracts limiting the carriers’ liability, and ss. 370
CPR. and 380 giving special powers in respect of contracts of

4xp CNR. express and telegraph companies, would be ultra vires.
Locke J.
i The John Deere Plow and Great West Saddlery cases,

supra, may be considered together, both dealing with the
right of provincial Legislatures to require companies incor-
porated under the Companies Act of Canada (which does
not apply to companies for the construction or working of
railways) to obtain a licence as a condition precedent to
carrying on business. Other than certain passages in the
judgment delivered by Viscount Haldane in these matters,
in which general statements are made as to the powers of
Provinces to tax such companies and to subject them to
provincial laws of general application, the subject-matter
appears to me to bear no similarity to the one we are dis-

- cussing. In the passage from the judgment in the Great
West Saddlery case, it was said that companies so incor-
porated may be subject to provincial laws as to the forms
of contract. The companies referred to were not railway
companies or banks, It cannot surely be said that this
statement was intended to qualify what had been decided
by the Judicial Committee in Tennant’s case and the “con-
tracting-out” case,

In my opinion, the cases relied upon do not support the
contention that s. 198 is ulira vires either in whole or in
part.

The sole matter to be determined is as to whether the
true nature and character of the enactment is in relation to
railways of the nature referred to in head 10 of s. 92.

The effect of ss. 197 to 201, both inclusive, of the Railway
Act is to ensure that when the railway is carried over lands
which contain mines or minerals the interest of the owner
of such minerals, the travelling public and the railway com-
pany are adequately protected. Section 197 provides that,
without the authority of the Board of Transport Commis-
sioners, the line may not be laid out in a manner calculated
to obstruct or injuriously affect the operation of an existing
mine. Section 198 defines the only manner in which a
railway company may acquire title to the mines and
minerals existing in lands either purchased or taken by
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compulsion under the power of expropriation given by the
Act, except such as are necessary to be dug, carried away
or used in the construction of the works. The company is
permitted to acquire such mines and minerals only by
treaty with the owner and by a conveyance which expressly
names them, with the exception above noted. The section
in effect limits the power and capacity of the company to
acquire mines and minerals, with this exception, in any
other manner.

If the removal of the minerals lying under the railway or
within 40 yards therefrom, which the railway has not
acquired by express purchase, is proposed, the owner may
apply to the Board for leave to do so and the Board, under
the powers given to it by s. 199, may prescribe the measures
to be taken for the protection and safety of the public.
Section 200, dealing with cases where the owner of the
minerals retains them, gives the Board power to direct the
railway company, inter alia, to pay to such owner com-
pensation by reason of the severance by the railway of the
lands lying over the mines or because working them is pre-
vented or interrupted. Where the railway company is
apprehensive that the mine is being worked in a manner
which may endanger the safety of the right-of-way, s. 201
enables the Board to direct that the premises may be
examined by the railway company and use made of any
apparatus in the mine to make such examination effective.

These sections deal with the same subject-matter as ss. 77
to 85, both inclusive, of the Railway Clauses Consolidation
Act, 1845 (Imp.), c. 20, though the manner in which the
matter is dealt with is not identical. This is, in my opinion,
clearly legislation in relation to railways and, that being so,
the fact that the portion of s. 198 limiting the manner in
which railway companies to which the Act applies may
acquire mines and minerals, conflicts with the sections of
The Real Property Act and The Law of Property Act above
referred to, is of no moment. The whole subject-matter is
removed from the provincial jurisdiction, as pointed out by
Lord Atkin in the Proprietary Articles Trade Association
case above referred to.

The true view of the matter is, in my opinion, that the
sections of the provincial statutes referred to have no
application to conveyances made to the railways. If it
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could be said that the effect of the portion of s. 198 which
is attacked is not merely to limit the capacity of the railway
company to acquire mines and minerals except in a defined
manner, but is rather legislation dealing with the manner
in which titles to land may be conveyed to a railway com-
pany within Manitoba and the construction to be placed
upon conveyances in the statutory form prescribed by The
Real Property Act or complying with The Law of Property
Act, the legislation could not, in my opinion, be suceessfully
attacked. In Tennant’s case, supra, it was asserted by the
appellant that as the warehouse receipts taken by the Union
Bank did not comply with the Mercantile Amendment Act
of Ontario, the security taken as authorized by the Bank
Act was unenforceable. Lord Watson, delivering the judg-
ment of the Judicial Committee, said in part (p. 45):

Statutory regulations with respect to the form and legal effect, in
Ontario, of warehouse receipts and other negotiable documents, which pass
the property of goods without delivery, unquestionably relate to property
and civil rights in that province; and the objection taken by the appellant
to the provisions of the Bank Act would be unanswerable if it could be
shewn that, by the Act of 1867, the Parliament of Canada is absolutely
debarred from trenching to any extent upon the matters assigned to the
provinecial legislature by sect. 92. But sect. 91 expressly declares that,
“notwithstanding anything in this Act,” the exclusive legislative authority
of the Parliament of Canada shall extend to all matters coming within the
enumerated classes; which plainly indicates that the legislation of that
Parliament, so long as it strictly relates to these matters, is to be of
paramount authority. L

In the “contracting-out” case, a provision of the Railway
Act which prohibited a railway from contracting out from
the liability to pay damages for personal injury to its ser-
vants, was attacked as being legislation as to civil rights
within head 13 of s. 92. It had been held in this Court,
and that view was sustained in the Judicial Committee, that
this was truly railway legislation and that it was beyond
provincial powers to interfere. The case is merely an illus-
tration of the power of Parliament to regulate the contracts
of the railway companies, as has been done in the other
sections of the present Act which I have drawn attention
to above.

In Attorney-General for Canada v. Attorney General for
Quebec, the “bank deposits” case, to which I have referred,
a statute of the Province of Quebeec which declared that
deposits of money and securities which have not been for
30 years or more the subject of any operation or claim by
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the persons entitled thereto are to be deemed vacant
property and belonging to His Majesty in right of the
Province, was held to be ultra vires. It was said in support
of the legislation that it was simply one defining the
obligation of the bank under its contract with its depositor
and thus to be supported under head 13 as dealing with
civil rights within the Province. This argument, which
bears a close resemblance to the argument advanced by the
respondents in the present case, was rejected. Lord Porter,
who delivered the judgment of the Judicial Committee,
after referring to what had been said by Lord Watson in
Tennant’s case in the passage which I have referred to,
said that the main object and effect of the Provincial Act
was to invade the field of banking and it was, accordingly,
ultra vires.

On the argument before us, counsel appearing for the
Canadian Pacific Railway Company did not seek to support
the finding of the Court of Appeal that s. 198 did not apply
to the land contracts and transactions of that company and
confined their argument to the issue as to whether the sec-
tion was ultra vires.

The ground upon which the Court proceeded in making
this finding may be stated briefly. Section 17 of the letters
patent incorporating the company, which constituted the
charter referred to in s. 2 of the Act (44 Viet., ¢. 1), and
which was declared to have force and effect as if it were an
Act of Parliament, provided that the Consolidated Railway
Act, 1879, in so far as the provisions of the same were
applicable to the undertaking and not inconsistent with or
contrary to its provisions, “is hereby incorporated herewith”.

Sections 7, 8 and 9 of the Consolidated Railway Act
referred to, contained provisions for the purchase, use and
expropriation of lands required for the right-of-way and
other railway uses and for determining the compensation
payable, but the Act did not contain any provisions similar
to s. 198. Considering that the charter of the railway com-
pany was constituted by the letters patent, the special Act
and the Railway Act of 1879, and that the subject of pur-
chasing and taking lands for the undertaking had been
dealt with as indicated, the learned Chief Justice and: the
other members of the Court considered that the section in
the present Act was inapplicable.
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In my opinion, the matter is decided adversely to this

Aﬁ?._éE_N,. opinion by the provisions of s. 20(b) of the Interpretation
orCANADA gct, R.S.C. 1952, c. 158, which, so far as it need be con-

CPR.

anp C.N.R.

Locke J.

sidered, reads:
20. Whenever any Act or amendment is repealed, and other provisions
are substituted by way of amendment, revision or consolidation, . . .

(b) any reference in any unrepealed Act . .. to such repealed Act or
enactment, shall, as regards any subsequent transaction, matter or
thing, be held and construed to be a reference to the provisions of
the substituted Act or enactment relating to the same subject-
matter as such repealed Act or enactment; and, if there is no pro-
vision in the substituted Act or enactment relating to the same
subject-matter, the repealed Act or enactment shall stand good,
and be read and construed as unrepealed in so far, and in so far
only, a8 is necessary to support, maintain or give effect to such
unrepealed Act . ..

It is the Railway Act of Canada as it is in foree from time
to time that applies to the undertaking of the Canadian
Pacific Railway Company. The exaet point was considered
by the full court of British Columbia in Northern Counties
Investment Trust Ltd. v. Canadian Pacific Railway Com-
pany', and correctly decided, in my opinion. I refer to the
judgment of Clement J. with whom Hunter C.J. agreed.

Counsel for the Canadian National Railways, however,
supported the opinion of the Court of Appeal which, in the
case of that railway, was based upon the ground that s. 16
of the Canadian National Railways Act, as it now appears
as R.S.C. 1952, c. 40, excludes such provisions of the Rail-
way Act as are incongsistent with that Act and such as are
inconsistent with the provisions of the Expropriation Act,
that lands expropriated by the railway are taken under the
provisions of the Expropriation Act and that the latter Act
contains no such restriction as is imposed by s. 198 of the
Railway Act. It was pointed out that s. 3 of the Eailway
Act also provides that where its provisions and any special
Act passed by Parliament relate to the same subject-matter,
the provisions of the special Act, so far as it is necessary to
give effect to it, shall govern.

The order in council referring the four questions to the
Court of Appeal states that:

... Canadian Pacific Railway Company and Canadian National Rail-
ways (including “National Railways” as defined in the Canadian National
Railways Capital Revision Act, RS.C. 1952, Chap. 311) are undertakings
which as railway companies are within the legislative authority of the
Parliament of Canada;

1(1907), 13 B.C.R. 130.
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and that each of the said companies has from time to time
acquired lands in the various manners heretofore men-
tioned. Whether by the expression “Canadian National
Railways” the order in council intended to adopt the mean-
ing assigned to that expression in s. 2(b) of the Act, as it
appears in R.S.C. 1952, c. 40, is not made clear. If it was
so intended, it includes not merely the Canadian National
Railway Company which first was brought into existence
by c. 13 of the statutes of 1919, but all companies men-
tioned or referred to in the schedule of the Act of 1952 and
in the Act of incorporation. If this is the meaning intended,
there is, in my opinion, no material before us to enable
us to deal with the matter as it affects lands acquired since
June 6, 1919, a situation, no doubt, attributable to the fact
that the question as to the application of s. 198 to the two
railway companies was not referred to the Court.

Counsel appearing on the argument before us have sup-
plemented the information contained in the order in council
by making available the Acts of incorporation of a large
number of companies which have either been amalgamated
with or whose operations are carried on or directed by the
Canadian National Railway Company. A schedule to the
Act of 1919 shows that there were 31 companies embraced
in what was referred to as the Canadian Northern System
and a number of other subsidiary companies and, in respect
of these, it was provided by s. 11 that by order in council
the management and operation of any of them might be
entrusted to the Canadian National Railway Company or
its properties vested in His Majesty.

We are concerned only with the companies operating in
Manitoba which became part of that system and these
appear to be the Canadian Northern Railway Company and
the Grand Trunk Pacific Railway Company. The inquiry
cannot stop there as the Canadian Northern Railway Com-
pany which was incorporated by ¢. 57 of the statutes of
1899 was by s. 1 of its Aet of incorporation vested with all
the corporate powers, assets and property of the Winnipeg
Great Northern Railway Company and the Lake Manitoba
Railway and Canal Company. These latter two companies
had been incorporated by Acts of Parliament whose terms
must be considered if, as I think we should assume, the
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198 Canadian Northern Railway Company is still in existence

Arry.Gen. and entitled to exercise its corporate powers.
or CANADA

oy The Winnipeg Great Northern Railway Company,
ax» ON R, referred to in the schedule to the Act of incorporation of
Lodked. the Canadian Northern Railway Company, was incor-
—  porated by c. 59 of the statutes of Canada of 1880 under the
name of “The Winnipeg and Hudson’s Bay Railway and
Steamship Company”. By c. 81 of the statutes of 1887, its

name was changed to “Winnipeg and Hudson Bay Railway
Company” and its powers were further defined. By c. 94

of the statutes of 1894, the name was again changed to the

“Winnipeg Great Northern Railway Company”.

The Lake Manitoba Railway and Canal Company was
incorporated by c. 41 of the statutes of Canada of 1892 and
further powers, which need not be considered here, were
vested in it by ¢. 52 of the statutes of 1895 and e. 70 of the
statutes of 1898.

The Canadian Northern Railway Company, as declared
by its statute of incorporation, is an “amalgamation” of
these two companies. The Winnipeg Great Northern Rail-
way Company was authorized by s. 3 of its Act, as amended
in 1887, to build the railway authorized ‘“under the pro-
visions of ‘The Railway Act’”. The reference in s. 2 of the
Act of 1880 was to the provisions of “The Consolidated
Railway Act, 1879”. The only express mention of the
acquisition of land was in ss. 6 and 22 of the 1887 Act. The
former authorized the company to take gravel, stone and
other material required for construction from public land
and to appropriate for the use of the company a greater -
extent of land for stations, workshops and other buildings
than the breadth and quantity mentioned in the Railway
Act, upon certain conditions. The latter authorized the
company to receive, in aid of the construction and main-
tenance of the railway, grants of land and authorized the
purchase of lands.

The only power given expressely to the Lake Manitoba
Railway and Canal Company to acquire lands is for the
- erection of elevators, warehouses, docks and piers and other
works designed for the use of the steam and other vessels
plying upon the lakes, rivers and canals in the territory
which the railway was designed to serve. The proposed
railway was declared to be a work for the general advantage
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of Canada and any powers of taking or purchasing lands
were derived from the Railway Act.

The Grand Trunk Pacific Railway Company was incor-
‘porated by e. 122 of the statutes of 1903. Express power
to purchase or otherwise acquire lands for docks, ware-
houses, offices and other buildings is to be found in s. 16
and, by subs. (2), ss. 107 to 111, inclusive, of the Ralway
Act were stated to apply to the subject-matter of the sub-
section. Otherwise, the power of the company to acquire
and hold lands and to expropriate lands was to be found in
the Railway Act, 1888, c. 29.

In my opinion, nothing to be found in the Aects incor-
porating the Winnipeg Great Northern Railway Company,
the Lake Manitoba Railway and Canal Company, the
Canadian Northern Railway Company or the Grand Trunk
Pacific Railway Company, or in s. 3 of the Railway Act,
excludes the application of that Act, as enacted from time
to time, to the undertakings of those companies in so far
as it relates to the subject-matter of s. 198. Section 20(b)
of the Interpretation Act, in my opinion, declares this to be
the law.

The Canadian National Railway Company was not in
existence prior to June 6, 1919, and there is no evidence as
to whether any of the lands acquired by the Grand Trunk
Pacific Railway Company and the Canadian Northern Rail-
way Company or by the amalgamated companies mentioned
have been acquired by it. Different considerations apply
to lands acquired by the Canadian National Railway Com-
pany by purchase or expropriation since, by s. 13 of its Act
of incorporation, the provisions of the Railway Act as to the
taking or using of lands were declared inapplicable and all
of the provisions of the Expropriation Act, except where
inconsistent with the Act of incorporation, were made to
apply, mutatis mutandis, to the company and its under-
takings. On the argument addressed to us on behalf of the
Attorney General of Canada, it was conceded that between
June 6, 1919, and June 14, 1929, when a change was made
in what had been s. 13 of the Act of incorporation by s. 17
of ¢. 10 of the statutes of 1929, s. 198 did not apply to the
Canadian National Railway Company.

In my opinion, we have not sufficient information to
enable us to express any opinion upon the question as to
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whether s. 198 applies in respect of lands acquired by either
the Canadian National Railway Company or any of the
companies in the Canadian Northern Railway System since
June 6, 1919,

In these circumstances, I feel that any opinion expressed
might be construed to the detriment of persons not repre-
sented before us. I, accordingly, refrain from expressing
any opinion in respect to lands acquired after that date.

Questions 2 and 3 may be conveniently considered

together and read as follows:

2. When title to land without exception of mines and minerals is or
was acquired by one of said railway companies without any proceedings
being commenced under the compulsory powers given by the Railway Act
but as a result of agreement made with the owner of such land who also
owns or did own the mines and minerals therein and such mines and
minerals are or were not excepted or expressly named in the transfer or
deed or conveyance of the land, does such railway company own such mines
and minerals when that title is or was acquired

(a) pursuant to said The Real Property Act, or

(b) by deed to which said The Law of Property Act applies?

3. When title to land without exception of mines and minerals is or
was acquired by one of said railway companies by purchase after com-
mencement but before completion of proceedings under the compulsory
powers given by the Railway Act from the owner of such land who also
owns or did own the mines and minerals therein and such mines and
minerals are or were not excepted or expressly named in the transfer or
deed or conveyance of the land, does such railway company own such
mines and minerals when that title is or was acquired

(a) pursuant to said The Real Property Act, or

(b) by deed to which said The Law of Property Act applies?

While stated without limitation, the questions obviously
refer to lands acquired on and after February 1, 1904, when
8. 198 came into force.

Subject to the exception above noted of such mines or
minerals as are ‘“necessary to be dug, carried away or used
in the construction of the works”, the conveyances, whether
by transfer or by deed, are, in my opinion, to be construed
as excepting all such mines and minerals. I consider that
the fact that the conveyance may be made after the com-
mencement of expropriation proceedings does not affect the
matter.

Question 4 reads:

4. When title to or ownership of land without exception of mines and
minerals is or has been taken by one of said railway companies under the
compulsory powers given by the Railway Act from the owner of such
land who also owns or did own the mines and minerals therein and such
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mines and minerals are or were not excepted or expressly named in the
conveyance of the land, does such railway company own such mines and
minerals when that title or ownership is or was acquired

(a) under said The Real Property Act, or

(b) by virtue of the registration of a vesting order or other authorized
evidence of the company acquiring ownership under The Registry
Act, Revised Statutes of Manitoba, 1954, Chapter 223 or the
Registry Act for the said Province heretofore from time to time
in foree within the Province?

The meaning of part of this question is not entirely clear.
Where lands are expropriated under the Railway Act, while
a conveyance may be given by the owner after the com-
pensation is determined and the award of the arbitrators
made, he is not required by the Act to give one and none
is necessary. Section 236 of the Railway Act provides for
payment of the compensation into court with an authentic
copy of the award of the arbitrators and, if there is no con-
veyance, such award is deemed to be the title of the com-
pany to the land taken. If, after the award, the owner of
the land taken gives a conveyance, the position, in my
opinion, is no different from that referred to in the third
question. ‘Clause (b) of question 4 refers to title acquired
by virtue of the registration of a vesting order. There is no
provision in the Railway Act or in The Registry Act for
making such an order. I, aceordingly, assume that the vest-
ing order referred to is one made professedly in exercise of
the powers vested in the Court of Queen’s Bench by s. 53 of
The Queen’s Bench Act, R.S.M. 1954, c. 52, after an award
of the arbitrators appointed under the Railway Act has
become effective, though I think that section to be inappli-
cable in such circumstances. It can, however, scarcely be
suggested that the refusal of the former owner to execute
a conveyance would enable a railway company to acquire
minerals which it could not obtain by expropriation or by
a voluntary conveyance under either the old or the new
system.

I would allow the appeal and answer the four questions
as follows:
Question 1: No. ¢

Question 2: As to the Canadian Pacific Railway: No. As
to the Canadian National Railway Company, as to the
properties acquired by the Canadian Northern Railway
Company and the two amalgamated companies and the
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198 Grand Trunk Pacific Railway Company between Febru-
Arry.Gen. ary 1, 1904 and June 6, 1919: No.

orF CANADA
'8
CPR. . . .
anpCN.R.  Question 4: The same answer as to Question 2.
Locke J,

Question 3: The same answer as to Question 2.

Appeal allowed.
Solicitor for the appellant: F. P. Varcoe, Ottawa.

Solicitor for the respondent Canadian Pacific Railway
Company: H. M. Pickard, Winnipeg.

Solicitor for the respondent Canadian National Railways:
W. T. Patterson, Winnipeg.

Solicitor for the Attorney-General for Ontario, inter-
venant: C. R. Magone, Toronto.

Solicitors for Imperial Oil Limited, intervenant: Aikins,
MacAulay & Company, Winnipeg.

1957 MIDCON OIL & GAS LIMITED (Plaintiff) APPELLANT ;‘

S
E’?f NEW BRITISH DOMINION OIL
Feb. 11 COMPANY LIMITED awnpd
_ THOMAS L. BROOK (Defend-

GNLS) o e

RESPONDENTS.

ON APPEAL FROM THE SUPREME COURT OF ALBERTA,
APPELLATE DIVISION

Trusts and trustees—Constructive trust—Principal and agent—Whether
agent has made profit resulting from relationship.

Agency—Whether relationship exists—Profit made by agent arising from
relationship—W hether principal entitled to share in profit.

M. Co. and N.B. Co. entered into an agreement for the development of
wpetroleum and allied rights beneficially owned by N.B. Co. The agree-
ment provided that if oil or gas was found N.B. Co. should have the
right to act as “operator”. Natural gas in large quantities was found
and N.B. Co. elected to exercise its right to act as operator.

*PprseNT: Kerwin CJ. and Taschereau, Rand, Locke and Cart-
wright JJ.
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In order to obtain a market for the natural gas found, N.B. Co., with other 1958
interests, caused to be incorporated a new company for the manu- Mm:); O

facture of chemical fertilizers. A large block of shares in this company & Gas Lzp.

was issued to N.B. Co. and the company, having built its plant, entered NEV%BB

into a contract to buy a large part of the output of the field to which Do Om,

the agreement with M. Co. related. N.B. Co. and M. Co. together = Co.Ltp.

caused to be incorporated another company for the construction of a _e_til'

pipe-line for the conveyance of the gas from the field to the chemical

company’s plant and to the city of Medicine Hat, which had also

agreed to buy part of the gas.

M. Co. claimed that it was entitled, on payment of its share of the cost,
to one-half of the shares in the chemical company issued to N.B. Co.

Held (Rand and Cartwright JJ. dissenting): M. Co. could not succeed.
The agreement expressly provided that it should not create any agency
or partnership between the parties and nothing that was done pursuant
to the agreement gave rise to any fiduciary relationship that would
require N.B. Co. to account to M. Co. for the profit made by it from
the shares of the chemical company. Its only duty was to act in good
faith towards M. Co. in the negotiations for and 1n the sale of the gas
developed from the field. Keech v. Sandford (1726), Sel. Cas. Ch. 61;
Ex parte James (1803), 8 Ves. 337, distinguished.

Even if there was some fiduciary relationship in other respects, the trial
judge had expressly accepted evidence that N.B. Co. obtained its
shares in the chemical company simply because it was the primary
promoter of that company and not by reason of the existence of the
field or of the fact that it was the operator under the provisions of the
agreement.

Per Rand and Cartwright JJ., dissenting: It was the making of the agree-
ment between the two companies and the development of gas under
that agreement that made it possible for N.B. Co. to seek a means of
profiting from the sale of the gas. Without the interest in the gas,
there would have been no opening for the production of fertilizer.
In these circumstances, it must be held that N.B. Co. participated in
the promotion of the chemical company in its capacity as operator
under the agreement, and that it must therefore account to M. Co. for
its resulting profit.

APPEAL from a judgment of the Supreme Court of
Alberta, Appellate Division!, affirming a judgment of
Primrose J.? Appeal dismissed, Rand and Cartwright JJ.
dissenting.

W. B. Williston, Q.C., and H. C. Kerr, for the appellant.

R. A. MacKimmie, Q.C., for the respondents.

1(1957), 21 W.W.R. 229, 8 DL.R. 2(1956), 19 W.W.R. 317.
(2d) 369.
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The judgment of Kerwin C.J. and Taschereau and Locke

——
Mmcox Om JJ. was delivered by

& Gms
NEW Br.

Locke J.:—This is an appeal from a judgment of the

%OM Lq(*)nm Appellate Division of the Supreme Court of Alberta'

et al.

dlsmlssmg the appeal of the present appellant, the plaintiff
in the action, from a judgment of Primrose J.* which dis-
missed the action. ~

The facts disclosed by the evidence are as follows: On
May 22, 1950, the Department of Mines and Minerals of
the Provinee of Alberta, by a document referred to as a
“reservation of petroleum and natural gas rights”, granted
to British Dominion Drilling Company Limited the right,
inter alia, to drill wells, subject to the provisions of Th